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with the laws of the State; to the Committee 
on the Judiciary. 

By Mr. AKAKA (for himself, Ms. COL-
LINS, Mr. GRASSLEY, Mr. LEVIN, Mr. 
LIEBERMAN, Mr. VOINOVICH, Mr. 
LEAHY, Mr. KENNEDY, Mr. CARPER, 
Mr. PRYOR, and Ms. MIKULSKI): 

S. 372. A bill to amend chapter 23 of title 5, 
United States Code, to clarify the disclosures 
of information protected from prohibited 
personnel practices, require a statement in 
nondisclosure policies, forms, and agree-
ments that such policies, forms, and agree-
ments conform with certain disclosure pro-
tections, provide certain authority for the 
Special Counsel, and for other purposes; to 
the Committee on Homeland Security and 
Governmental Affairs. 

By Mr. NELSON of Florida: 
S. 373. A bill to amend title 18, United 

States Code, to include constrictor snakes of 
the species Python genera as an injurious 
animal; to the Committee on Environment 
and Public Works. 

f 

SUBMISSION OF CONCURRENT AND 
SENATE RESOLUTIONS 

The following concurrent resolutions 
and Senate resolutions were read, and 
referred (or acted upon), as indicated: 

By Mr. SCHUMER (for himself and 
Mrs. GILLIBRAND): 

S. Res. 26. A resolution recognizing and 
honoring Ralph Wilson, Jr. and Bruce Smith 
on being selected to the 2009 Pro Football 
Hall of Fame class; to the Committee on the 
Judiciary. 

By Mr. NELSON of Florida (for him-
self, Mr. VOINOVICH, Mr. BAYH, Mr. 
MARTINEZ, Mr. KYL, and Mr. MENEN-
DEZ): 

S. Con. Res. 4. A concurrent resolution 
calling on the President and the allies of the 
United States to raise the case of Robert 
Levinson with officials of the Government of 
Iran at every level and opportunity, and urg-
ing officials of the Government of Iran to 
fulfill their promises of assistance to the 
family of Robert Levinson and to share in-
formation on the investigation into the dis-
appearance of Robert Levinson with the Fed-
eral Bureau of Investigation; to the Com-
mittee on Foreign Relations. 

f 

ADDITIONAL COSPONSORS 
S. 21 

At the request of Mr. REID, the name 
of the Senator from New Mexico (Mr. 
BINGAMAN) was added as a cosponsor of 
S. 21, a bill to reduce unintended preg-
nancy, reduce abortions, and improve 
access to women’s health care. 

S. 117 
At the request of Mr. KOHL, the name 

of the Senator from California (Mrs. 
FEINSTEIN) was added as a cosponsor of 
S. 117, a bill to protect the property 
and security of homeowners who are 
subject to foreclosure proceedings, and 
for other purposes. 

S. 162 
At the request of Mr. FEINGOLD, the 

name of the Senator from Connecticut 
(Mr. LIEBERMAN) was added as a co-
sponsor of S. 162, a bill to provide 
greater accountability of taxpayers’ 
dollars by curtailing congressional ear-
marking, and for other purposes. 

S. 234 
At the request of Mr. DURBIN, the 

name of the Senator from Illinois (Mr. 

BURRIS) was added as a cosponsor of S. 
234, a bill to designate the facility of 
the United States Postal Service lo-
cated at 2105 East Cook Street in 
Springfield, Illinois, as the ‘‘Colonel 
John H. Wilson, Jr. Post Office Build-
ing’’. 

S. 249 

At the request of Ms. STABENOW, the 
name of the Senator from Michigan 
(Mr. LEVIN) was added as a cosponsor of 
S. 249, a bill to amend the Internal 
Revenue Code of 1986 to qualify for-
merly homeless youth who are stu-
dents for purposes of low income tax 
credit. 

S. 295 

At the request of Mr. BINGAMAN, the 
name of the Senator from Minnesota 
(Ms. KLOBUCHAR) was added as a co-
sponsor of S. 295, a bill to amend title 
XVIII of the Social Security Act to im-
prove the quality and efficiency of the 
Medicare program through measure-
ment of readmission rates and resource 
use and to develop a pilot program to 
provide episodic payments to organized 
groups of multispecialty and multi-
level providers of services and suppliers 
for hospitalization episodes associated 
with select, high cost diagnoses. 

S. 325 

At the request of Mr. COCHRAN, the 
name of the Senator from Mississippi 
(Mr. WICKER) was added as a cosponsor 
of S. 325, a bill to amend section 845 of 
title 18, United States Code, relating to 
explosives, to grant the Attorney Gen-
eral exemption authority. 

S. 332 

At the request of Mrs. FEINSTEIN, the 
name of the Senator from Michigan 
(Ms. STABENOW) was added as a cospon-
sor of S. 332, a bill to establish a com-
prehensive interagency response to re-
duce lung cancer mortality in a timely 
manner. 

S. 333 

At the request of Mrs. HUTCHISON, her 
name was added as a cosponsor of S. 
333, a bill to amend the Internal Rev-
enue Code of 1986 to allow an above- 
the-line deduction against individual 
income tax for interest on indebtedness 
and for State sales and excise taxes 
with respect to the purchase of certain 
motor vehicles. 

AMENDMENT NO. 101 

At the request of Mr. SPECTER, the 
name of the Senator from Illinois (Mr. 
DURBIN) was added as a cosponsor of 
amendment No. 101 proposed to H.R. 1, 
a bill making supplemental appropria-
tions for job preservation and creation, 
infrastructure investment, energy effi-
ciency and science, assistance to the 
unemployed, and State and local fiscal 
stabilization, for fiscal year ending 
September 30, 2009, and for other pur-
poses. 

AMENDMENT NO. 102 

At the request of Ms. LANDRIEU, the 
name of the Senator from Texas (Mrs. 
HUTCHISON) was added as a cosponsor of 
amendment No. 102 intended to be pro-
posed to H.R. 1, a bill making supple-

mental appropriations for job preserva-
tion and creation, infrastructure in-
vestment, energy efficiency and 
science, assistance to the unemployed, 
and State and local fiscal stabilization, 
for fiscal year ending September 30, 
2009, and for other purposes. 

AMENDMENT NO. 104 
At the request of Ms. MIKULSKI, the 

names of the Senator from Texas (Mrs. 
HUTCHISON), the Senator from Michi-
gan (Ms. STABENOW), the Senator from 
Ohio (Mr. BROWN), the Senator from In-
diana (Mr. BAYH), the Senator from 
Utah (Mr. BENNETT) and the Senator 
from Virginia (Mr. WEBB) were added 
as cosponsors of amendment No. 104 
proposed to H.R. 1, a bill making sup-
plemental appropriations for job pres-
ervation and creation, infrastructure 
investment, energy efficiency and 
science, assistance to the unemployed, 
and State and local fiscal stabilization, 
for fiscal year ending September 30, 
2009, and for other purposes. 

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. KERRY: 
S. 366. A bill to amend the Social Se-

curity Act to eliminate the 5-month 
waiting period for Social Security dis-
ability and the 24-month waiting pe-
riod for Medicare benefits in the cases 
of individuals with disabling burn inju-
ries; to the Committee on Finance. 

Mr. KERRY. Mr. President, each year 
an estimated 500,000 people are treated 
for burn injuries, with 40,000 requiring 
hospitalization. It is time that we do 
more to aid those who suffer from dis-
abling burns, which is why I am intro-
ducing the Social Security and Medi-
care Improved Burn Injury Treatment 
Access Act of 2009. I am pleased to join 
my colleague from Massachusetts, Con-
gressman RICHARD NEAL, who intro-
duced similar legislation in the House 
of Representatives. 

This legislation provides a waiver of 
the 24-month waiting period now re-
quired before an uninsured individual 
becomes eligible for Medicare coverage 
for disabling burn injuries. It also pro-
vides a waiver for the five-month wait-
ing period for Social Security dis-
ability benefits. This will help provide 
greater assistance to those who suffer 
from burn injuries and much needed 
support for the burn centers that treat 
them. Burn care is highly specialized 
and expensive. Since approximately 40 
percent of burn victims are uninsured, 
this places a great financial strain on 
burn centers, causing some of them to 
close. 

At a time when we are asking burn 
centers to be prepared to deal with cat-
astrophic cases, and expand their ca-
pacity, we also must provide the sup-
port they need. Chemical fires, explo-
sions, terrorist attacks, and major ac-
cidents are scenarios where burn cen-
ters play a critical role in public 
health. Over one-third of those hos-
pitalized in New York following the 
September 11 terrorist attacks had se-
vere burn injuries. 
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This legislation will provide imme-

diate Medicare coverage for uninsured 
patients suffering serious, disabling 
burn injuries. It follows an approach 
already taken with other conditions 
such as End Stage Renal Disease, 
ESRD, and amyotrophic lateral scle-
rosis ALS or Lou Gehrig’s disease, both 
of which result in waivers of the 24- 
month waiting period for Medicare eli-
gibility. 

This legislation has important cost 
containment measures. To prevent 
shifting the burden of care, no one with 
public or private insurance at the time 
of their burn injury will be eligible for 
the 24-month waiver, and state public 
insurance programs will not be allowed 
to restrict coverage for burn patients 
as a way to shift the responsibility to 
Medicare. Each individual’s disability 
status is required to be reevaluated at 
least once every three years to ensure 
that those who have made a full recov-
ery are not allowed to stay on Medi-
care indefinitely. 

We cannot allow our Nation’s burn 
centers to continue closing due to a 
lack of financial resources. They are a 
vital resource and through them, we 
have the opportunity to give burn vic-
tims the best possible chance at recov-
ery. I ask all my colleagues to support 
this legislation. 

By Mr. KOHL (for himself, Mr. 
GRASSLEY, Mr. FEINGOLD, Mr. 
DURBIN, and Mr. BROWN): 

S. 369. A bill to prohibit brand name 
drug companies from compensating ge-
neric drug companies to delay the 
entry of a generic drug into the mar-
ket; to the Committee on the Judici-
ary. 

Mr. KOHL. Mr. President, I rise 
today to introduce, with Senators 
GRASSLEY, FEINGOLD, DURBIN and 
BROWN, the Preserve Access to Afford-
able Generics Act. Our legislation will 
prevent one of the most egregious tac-
tics used to keep generic competitors 
off the market, leaving consumers with 
unnecessarily high drug prices. The 
way it is done is simple—a drug com-
pany that holds a patent on a brand- 
name drug pays a generic drug maker 
to not sell a competing product. The 
brand name company profits so much 
by delaying competition that it can 
easily afford to pay off the generic 
company. The only losers are the 
American people, who continue to pay 
unnecessarily high drug prices for 
years to come. 

Our legislation is basically very sim-
ple it will make these anti-competi-
tive, anti-consumer patent payoffs ille-
gal. We will thereby end a practice se-
riously impeding generic drug competi-
tion, competition that could save con-
sumers literally billions of dollars in 
health care costs. When we first intro-
duced this legislation to ban these pay- 
off settlements in 2007, it had broad 
support from those concerned with ris-
ing health care costs, including the 
AARP. The New York Times editorial-
ized in January 2007 in support of legis-

lation to ban the pay-off settlements, 
pointing out that the settlements ‘‘are 
a costly legal loophole that needs to be 
plugged by Congressional legislation.’’ 

Despite the opposition of the Federal 
Trade Commission to these anti-com-
petitive patent settlements, two 2005 
appellate court decisions have per-
mitted these backroom payoffs. And 
the effect of these court decisions has 
been stark. In the two years after these 
two decisions, the FTC has found, half 
of all patent settlements involved pay-
ments from the brand name from the 
generic manufacturer in return for an 
agreement by the generic to keep its 
drug off the market. In the year before 
these decisions, not a single patent set-
tlement reported to the FTC contained 
such an agreement. 

When brand name drugs lose their 
patent monopoly, this opens the door 
for consumers, employers, third-party 
payers, and other purchasers to save 
billions—30 percent to 80 percent on av-
erage—by using generic versions of 
these drugs. A recent study released by 
the Pharmaceutical Care Management 
Association showed that health plans 
and consumers could save $26.4 billion 
over 5 years by using the generic 
versions of 14 popular drugs that are 
scheduled to lose their patent protec-
tions before 2010. 

The urgency of the need for this leg-
islation was highlighted just yester-
day, when the FTC filed an antitrust 
case challenging the latest ‘‘pay for 
delay’’ settlement. The FTC’s Com-
plaint alleges that Solvay, the brand 
name manufacturer of a hormone- 
boosting drug, entered into an agree-
ment with two generic companies to 
delay the entry of their generic version 
of the drug for nine years. The FTC al-
leged that Solvay agreed in 2006 to 
share its profits with the generic com-
petitors as long as they did not launch 
their generic versions until 2015. If 
these allegations are true, this is ex-
actly the anti-consumer, anti-competi-
tion agreement that would be rendered 
illegal by our bill. 

We introduced this bill in the last 
Congress and it passed out of the Judi-
ciary Committee without a dissenting 
vote. Nonetheless, we heard from some 
in the generic drug industry that on 
occasion these patent settlements may 
not harm competition. That is why 
this year’s version of the legislation in-
cludes a new provision not contained in 
the bill introduced in the last Con-
gress. This new provision would permit 
the Federal Trade Commission the 
guardians of competition in this indus-
try to exempt from this amendment’s 
ban certain agreements if the FTC de-
termines such agreements would ben-
efit consumers. This provision will en-
sure that our amendment does not pre-
vent any agreements which will truly 
benefit consumers. 

It is also important to note that— 
contrary to the arguments made by 
some—our amendment will not ban all 
patent settlements. In fact, our bill 
will not ban any settlement which does 

not involve an exchange of money. This 
legislation will do nothing to prevent 
parties from settling patent litigation 
with an agreement that a generic will 
delay entry for some period of time in 
return for ending its challenge to the 
validity of the patent. Only the egre-
gious pay-off settlements in which the 
brand name company also pays the ge-
neric company a sum of money to do so 
will be banned. 

In closing, we cannot profess to care 
about the high cost of prescription 
drugs while turning a blind eye to anti-
competitive backroom deals between 
brand and generic drug companies. It is 
time to stop these drug company pay- 
offs that only serve the companies in-
volved and deny consumers to afford-
able generic drugs. I urge my col-
leagues to join me in this effort by sup-
porting this legislation. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 369 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Preserve Ac-
cess to Affordable Generics Act’’. 
SEC. 2. CONGRESSIONAL FINDINGS AND DEC-

LARATION OF PURPOSES. 
(a) FINDINGS.—The Congress finds that— 
(1) prescription drugs make up 10 percent 

of the national health care spending but for 
the past decade have been 1 of the fastest 
growing segments of health care expendi-
tures. 

(2) 67 percent of all prescriptions dispensed 
in the United States are generic drugs, yet 
they account for only 20 percent of all ex-
penditures; 

(3) generic drugs, on average, cost 30 to 80 
percent less than their brand-name counter-
parts; 

(4) consumers and the health care system 
would benefit from free and open competi-
tion in the pharmaceutical market and the 
removal of obstacles to the introduction of 
generic drugs; 

(5) full and free competition in the phar-
maceutical industry, and the full enforce-
ment of antitrust law to prevent anti-
competitive practices in this industry, will 
lead to lower prices, greater innovation, and 
inure to the general benefit of consumers. 

(6) the Federal Trade Commission has de-
termined that some brand name pharma-
ceutical manufacturers collude with generic 
drug manufacturers to delay the marketing 
of competing, low-cost, generic drugs; 

(7) collusion by pharmaceutical manufac-
turers is contrary to free competition, to the 
interests of consumers, and to the principles 
underlying antitrust law; 

(8) in 2005, 2 appellate court decisions re-
versed the Federal Trade Commission’s long- 
standing position, and upheld settlements 
that include pay-offs by brand name pharma-
ceutical manufacturers to generic manufac-
turers designed to keep generic competition 
off the market; 

(9) in the 6 months following the March 
2005 court decisions, the Federal Trade Com-
mission found there were three settlement 
agreements in which the generic received 
compensation and agreed to a restriction on 
its ability to market the product; 
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(10) the FTC found that 1⁄2 of the settle-

ments made in 2006 and 2007 between brand 
name and generic companies, and over 2⁄3 of 
the settlements with generic companies with 
exclusivity rights that blocked other generic 
drug applicants, included a pay-off from the 
brand name manufacturer in exchange for a 
promise from the generic company to delay 
entry into the market; and 

(11) settlements which include a payment 
from a brand name manufacturer to a ge-
neric manufacturer to delay entry by generic 
drugs are anti-competitive and contrary to 
the interests of consumers. 

(b) PURPOSES.—The purposes of this Act 
are— 

(1) to enhance competition in the pharma-
ceutical market by prohibiting anticompeti-
tive agreements and collusion between brand 
name and generic drug manufacturers in-
tended to keep generic drugs off the market; 

(2) to support the purpose and intent of 
antitrust law by prohibiting anticompetitive 
agreements and collusion in the pharma-
ceutical industry; and 

(3) to clarify the law to prohibit payments 
from brand name to generic drug manufac-
turers with the purpose to prevent or delay 
the entry of competition from generic drugs. 
SEC. 3. UNLAWFUL COMPENSATION FOR DELAY. 

(a) IN GENERAL.—The Clayton Act (15 
U.S.C. 12 et seq.) is amended by inserting 
after section 28 the following: 
‘‘SEC. 29. UNLAWFUL INTERFERENCE WITH GE-

NERIC MARKETING. 
‘‘(a) It shall be unlawful under this Act for 

any person, in connection with the sale of a 
drug product, to directly or indirectly be a 
party to any agreement resolving or settling 
a patent infringement claim in which— 

‘‘(1) an ANDA filer receives anything of 
value; and 

‘‘(2) the ANDA filer agrees not to research, 
develop, manufacture, market, or sell the 
ANDA product for any period of time. 

‘‘(b) Nothing in this section shall prohibit 
a resolution or settlement of patent infringe-
ment claim in which the value paid by the 
NDA holder to the ANDA filer as a part of 
the resolution or settlement of the patent in-
fringement claim includes no more than the 
right to market the ANDA product prior to 
the expiration of the patent that is the basis 
for the patent infringement claim. 

‘‘(c) In this section: 
‘‘(1) The term ‘agreement’ means anything 

that would constitute an agreement under 
section 1 of the Sherman Act (15 U.S.C. 1) or 
section 5 of the Federal Trade Commission 
Act (15 U.S.C. 45). 

‘‘(2) The term ‘agreement resolving or set-
tling a patent infringement claim’ includes, 
any agreement that is contingent upon, pro-
vides a contingent condition for, or is other-
wise related to the resolution or settlement 
of the claim. 

‘‘(3) The term ‘ANDA’ means an abbre-
viated new drug application, as defined under 
section 505(j) of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 355(j)). 

‘‘(4) The term ‘ANDA filer’ means a party 
who has filed an ANDA with the Food and 
Drug Administration. 

‘‘(5) The term ‘ANDA product’ means the 
product to be manufactured under the ANDA 
that is the subject of the patent infringe-
ment claim. 

‘‘(6) The term ‘drug product’ means a fin-
ished dosage form (e.g., tablet, capsule, or 
solution) that contains a drug substance, 
generally, but not necessarily, in association 
with 1 or more other ingredients, as defined 
in section 314.3(b) of title 21, Code of Federal 
Regulations. 

‘‘(7) The term ‘NDA’ means a new drug ap-
plication, as defined under section 505(b) of 
the Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 355(b)). 

‘‘(8) The term ‘NDA holder’ means— 
‘‘(A) the party that received FDA approval 

to market a drug product pursuant to an 
NDA; 

‘‘(B) a party owning or controlling enforce-
ment of the patent listed in the Approved 
Drug Products With Therapeutic Equiva-
lence Evaluations (commonly known as the 
‘FDA Orange Book’) in connection with the 
NDA; or 

‘‘(C) the predecessors, subsidiaries, divi-
sions, groups, and affiliates controlled by, 
controlling, or under common control with 
any of the entities described in subclauses (i) 
and (ii) (such control to be presumed by di-
rect or indirect share ownership of 50 percent 
or greater), as well as the licensees, 
licensors, successors, and assigns of each of 
the entities. 

‘‘(9) The term ‘patent infringement’ means 
infringement of any patent or of any filed 
patent application, extension, reissue, re-
newal, division, continuation, continuation 
in part, reexamination, patent term restora-
tion, patents of addition and extensions 
thereof. 

‘‘(10) The term ‘patent infringement claim’ 
means any allegation made to an ANDA 
filer, whether or not included in a complaint 
filed with a court of law, that its ANDA or 
ANDA product may infringe any patent held 
by, or exclusively licensed to, the NDA hold-
er of the drug product.’’. 

(b) REGULATIONS.—The Federal Trade Com-
mission may, by rule promulgated under sec-
tion 553 of title 5, United States Code, ex-
empt certain agreements described in sec-
tion 29 of the Clayton Act, as added by sub-
section (a), if the Commission finds such 
agreements to be in furtherance of market 
competition and for the benefit of con-
sumers. Consistent with the authority of the 
Commission, such rules may include inter-
pretive rules and general statements of pol-
icy with respect to the practices prohibited 
under section 29 of the Clayton Act. 
SEC. 4. NOTICE AND CERTIFICATION OF AGREE-

MENTS. 
(a) NOTICE OF ALL AGREEMENTS.—Section 

1112(c)(2) of the Medicare Prescription Drug, 
Improvement, and Modernization Act of 2003 
(21 U.S.C. 3155 note) is amended by— 

(1) striking ‘‘the Commission the’’ and in-
serting ‘‘the Commission (1) the’’; and 

(2) inserting before the period at the end 
the following: ‘‘; and (2) a description of the 
subject matter of any other agreement the 
parties enter into within 30 days of an enter-
ing into an agreement covered by subsection 
(a) or (b)’’. 

(b) CERTIFICATION OF AGREEMENTS.—Sec-
tion 1112 of such Act is amended by adding at 
the end the following: 

‘‘(d) CERTIFICATION.—The Chief Executive 
Officer or the company official responsible 
for negotiating any agreement required to be 
filed under subsection (a), (b), or (c) shall 
execute and file with the Assistant Attorney 
General and the Commission a certification 
as follows: ‘I declare under penalty of per-
jury that the following is true and correct: 
The materials filed with the Federal Trade 
Commission and the Department of Justice 
under section 1112 of subtitle B of title XI of 
the Medicare Prescription Drug, Improve-
ment, and Modernization Act of 2003, with 
respect to the agreement referenced in this 
certification: (1) represent the complete, 
final, and exclusive agreement between the 
parties; (2) include any ancillary agreements 
that are contingent upon, provide a contin-
gent condition for, or are otherwise related 
to, the referenced agreement; and (3) include 
written descriptions of any oral agreements, 
representations, commitments, or promises 
between the parties that are responsive to 
subsection (a) or (b) of such section 1112 and 
have not been reduced to writing.’.’’. 

SEC. 5. FORFEITURE OF 180-DAY EXCLUSIVITY 
PERIOD. 

Section 505 of the Federal Food, Drug and 
Cosmetic Act (21 U.S.C. 355(j)(5)(D)(i)(V)) is 
amended by inserting ‘‘section 29 of the 
Clayton Act or’’ after ‘‘that the agreement 
has violated’’. 

By Mr. AKAKA (for himself, Ms. 
COLLINS, Mr. GRASSLEY, Mr. 
LEVIN, Mr. LIEBERMAN, Mr. 
VOINOVICH, Mr. LEAHY, Mr. KEN-
NEDY, Mr. CARPER, Mr. PRYOR, 
and Ms. MIKULSKI): 

S. 372. A bill to amend chapter 23 of 
title 5, United States Code, to clarify 
the disclosures of information pro-
tected from prohibited personnel prac-
tices, require a statement in nondisclo-
sure policies, forms, and agreements 
that such policies, forms, and agree-
ments conform with certain disclosure 
protections, provide certain authority 
for the Special Counsel, and for other 
purposes; to the Committee on Home-
land Security and Governmental Af-
fairs. 

Mr. AKAKA. Mr. President, today I 
rise to reintroduce the Whistleblower 
Protection Enhancement Act. I am 
pleased that Senators COLLINS, GRASS-
LEY, LEVIN, LIEBERMAN, VOINOVICH, 
LEAHY, KENNEDY, CARPER, PRYOR, and 
MIKULSKI have joined as cosponsors of 
this bill. 

I have been a long-time proponent of 
strengthening the rights and protec-
tions of federal whistleblowers. Last 
year, my bill, the Federal Employee 
Protection of Disclosures Act, S. 274, 
passed the Senate by unanimous con-
sent in December 2007. A similar House 
bill, the Whistleblower Protection En-
hancement Act, also passed in March 
2008. Unfortunately, we were not able 
to reconcile the two bills and enact 
whistleblower protections before the 
110th Congress adjourned. 

The need for strengthened whistle-
blower protections is clear. In this 
time of economic crisis, we cannot wait 
to act on measures to make sure the 
government uses tax dollars efficiently 
and effectively. Indeed, President 
Obama emphasized the need for im-
proved accountability in his inaugural 
address, stating: 

Those of us who manage the public’s dol-
lars will be held to account—to spend wisely, 
reform bad habits, and do our business in the 
light of day—because only then can we re-
store the vital trust between a people and 
their government. 

This legislation will help us hold 
those who manage the public’s dollars 
accountable by strengthening protec-
tions for Federal workers who shed 
light on Government waste, fraud, and 
abuse. Our bill also will contribute to 
public health and safety, civil rights 
and civil liberties, national security, 
and other valuable interests. Federal 
employees often are in the best posi-
tion to observe and disclose Federal 
Government wrongdoing that can af-
fect every aspect of our economy and 
our lives, and fewer employees will 
have the courage to disclose wrong-
doing without meaningful whistle-
blower protections. 

VerDate Nov 24 2008 03:31 Feb 04, 2009 Jkt 079060 PO 00000 Frm 00064 Fmt 0624 Sfmt 0634 E:\CR\FM\A03FE6.030 S03FEPT1w
w

oo
ds

2 
on

 P
R

O
D

P
C

68
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATE S1435 February 3, 2009 
The Whistleblower Protection Act, 

WPA, was intended to shield Federal 
whistleblowers from retaliation, but 
the Federal Circuit and the Merit Sys-
tems Protection Board repeatedly have 
issued decisions that misconstrue the 
WPA and scale back its protections. 
Federal whistleblowers have prevailed 
on the merits of their claims before the 
Federal Circuit Court of Appeals, 
which has sole jurisdiction over federal 
employee whistleblower appeals, only 
three times in hundreds of cases since 
1994. That is why further action is nec-
essary. 

I will highlight a few of the impor-
tant provisions in this bill. Our bill 
would eliminate a number of restric-
tions that the Federal Circuit has read 
into the law regarding when disclo-
sures are covered by the WPA. In light 
of the Federal Circuit’s restrictive 
reading of the WPA, it would establish 
a pilot program to allow whistleblower 
appeals to be filed in the appropriate 
regional Federal Court of Appeals for 
five years, and would require a Govern-
ment Accountability Office review of 
that change 40 months after enact-
ment. This bill would bar agencies 
from enforcing a nondisclosure policy, 
revoking an employee’s security clear-
ance, or investigating an employee in 
retaliation for a protected disclosure. 

This bill also includes a few improve-
ments in whistleblower protection that 
were not in S. 274. It would expand the 
coverage of the Whistleblower Protec-
tion Act to include employees of the 
Transportation Security Administra-
tion. Additionally, it would make clear 
that disclosures of censorship of sci-
entific information that could lead to 
gross government waist or mismanage-
ment, a substantial and specific danger 
to public health or safety, or a viola-
tion of law are protected. 

Congress has a duty to provide strong 
protections for Federal whistleblowers. 
Only when Federal employees are con-
fident that they will not face retalia-
tion will they feel comfortable coming 
forward to disclose information that 
can be used to improve government op-
erations, our national security, and the 
health of our citizens. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 372 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. PROTECTION OF CERTAIN DISCLO-

SURES OF INFORMATION BY FED-
ERAL EMPLOYEES. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Whistleblower Protection Enhancement 
Act of 2009’’. 

(b) CLARIFICATION OF DISCLOSURES COV-
ERED.— 

(1) IN GENERAL.—Section 2302(b)(8) of title 
5, United States Code, is amended— 

(A) in subparagraph (A)— 
(i) by striking ‘‘which the employee or ap-

plicant reasonably believes evidences’’ and 

inserting ‘‘, without restriction to time, 
place, form, motive, context, forum, or prior 
disclosure made to any person by an em-
ployee or applicant, including a disclosure 
made in the ordinary course of an employee’s 
duties, that the employee or applicant rea-
sonably believes is evidence of’’; 

(ii) in clause (i), by striking ‘‘a violation’’ 
and inserting ‘‘any violation’’; and 

(iii) by striking ‘‘or’’ at the end; 
(B) in subparagraph (B)— 
(i) by striking ‘‘which the employee or ap-

plicant reasonably believes evidences’’ and 
inserting ‘‘, without restriction to time, 
place, form, motive, context, forum, or prior 
disclosure made to any person by an em-
ployee or applicant, including a disclosure 
made in the ordinary course of an employee’s 
duties, of information that the employee or 
applicant reasonably believes is evidence 
of’’; 

(ii) in clause (i), by striking ‘‘a violation’’ 
and inserting ‘‘any violation (other than a 
violation of this section)’’; and 

(iii) in clause (ii), by adding ‘‘or’’ at the 
end; and 

(C) by adding at the end the following: 
‘‘(C) any disclosure that— 
‘‘(i) is made by an employee or applicant of 

information required by law or Executive 
order to be kept secret in the interest of na-
tional defense or the conduct of foreign af-
fairs that the employee or applicant reason-
ably believes is direct and specific evidence 
of— 

‘‘(I) any violation of any law, rule, or regu-
lation; 

‘‘(II) gross mismanagement, a gross waste 
of funds, an abuse of authority, or a substan-
tial and specific danger to public health or 
safety; or 

‘‘(III) a false statement to Congress on an 
issue of material fact; and 

‘‘(ii) is made to— 
‘‘(I) a member of a committee of Congress 

having a primary responsibility for oversight 
of a department, agency, or element of the 
Federal Government to which the disclosed 
information relates and who is authorized to 
receive information of the type disclosed; 

‘‘(II) any other Member of Congress who is 
authorized to receive information of the type 
disclosed; or 

‘‘(III) an employee of Congress who has the 
appropriate security clearance and is author-
ized to receive information of the type dis-
closed.’’. 

(2) PROHIBITED PERSONNEL PRACTICES UNDER 
SECTION 2302(b)(9).— 

(A) TECHNICAL AND CONFORMING AMEND-
MENTS.—Title 5, United States Code, is 
amended in subsections (a)(3), (b)(4)(A), and 
(b)(4)(B)(i) of section 1214, in subsections (a), 
(e)(1) and (i) of section 1221, and in sub-
section (a)(2)(C)(i) of 2302 by inserting ‘‘or 
2302(b)(9) (B) through (D)’’ after ‘‘section 
2302(b)(8)’’ or ‘‘(b)(8)’’ each place it appears. 

(B) OTHER REFERENCES.—Title 5, United 
States Code, is amended in subsection 
(b)(4)(B)(i) of section 1214 and in subsection 
(e)(1) of section 1221 by inserting ‘‘or pro-
tected activity’’ after ‘‘disclosure’’ each 
place it appears. 

(c) DEFINITIONAL AMENDMENTS.— 
(1) DISCLOSURES.—Section 2302(a)(2) of title 

5, United States Code, is amended— 
(A) in subparagraph (B)(ii), by striking 

‘‘and’’ at the end; 
(B) in subparagraph (C)(iii), by striking the 

period at the end and inserting ‘‘; and’’; and 
(C) by adding at the end the following: 
‘‘(D) ‘disclosure’ means a formal or infor-

mal communication or transmission, but 
does not include a communication con-
cerning policy decisions that lawfully exer-
cise discretionary authority unless the em-
ployee or applicant providing the disclosure 

reasonably believes that the disclosure evi-
dences— 

‘‘(i) any violation of any law, rule, or regu-
lation; or 

‘‘(ii) gross mismanagement, a gross waste 
of funds, an abuse of authority, or a substan-
tial and specific danger to public health or 
safety.’’. 

(2) CLEAR AND CONVINCING EVIDENCE.—Sec-
tions 1214(b)(4)(B)(ii) and 1221(e)(2) of title 5, 
United States Code, are amended by adding 
at the end the following: ‘‘For purposes of 
the preceding sentence, ‘clear and con-
vincing evidence’ means evidence indicating 
that the matter to be proved is highly prob-
able or reasonably certain.’’. 

(d) REBUTTABLE PRESUMPTION.—Section 
2302(b) of title 5, United States Code, is 
amended by amending the matter following 
paragraph (12) to read as follows: 
‘‘This subsection shall not be construed to 
authorize the withholding of information 
from Congress or the taking of any personnel 
action against an employee who discloses in-
formation to Congress. For purposes of para-
graph (8), any presumption relating to the 
performance of a duty by an employee who 
has authority to take, direct others to take, 
recommend, or approve any personnel action 
may be rebutted by substantial evidence. For 
purposes of paragraph (8), a determination as 
to whether an employee or applicant reason-
ably believes that they have disclosed infor-
mation that evidences any violation of law, 
rule, regulation, gross mismanagement, a 
gross waste of funds, an abuse of authority, 
or a substantial and specific danger to public 
health or safety shall be made by deter-
mining whether a disinterested observer 
with knowledge of the essential facts known 
to and readily ascertainable by the employee 
could reasonably conclude that the actions 
of the Government evidence such violations, 
mismanagement, waste, abuse, or danger.’’. 

(e) PERSONNEL ACTIONS AND PROHIBITED 
PERSONNEL PRACTICES.— 

(1) PERSONNEL ACTION.—Section 
2302(a)(2)(A) of title 5, United States Code, is 
amended— 

(A) in clause (x), by striking ‘‘and’’ after 
the semicolon; and 

(B) by redesignating clause (xi) as clause 
(xiv) and inserting after clause (x) the fol-
lowing: 

‘‘(xi) the implementation or enforcement 
of any nondisclosure policy, form, or agree-
ment; 

‘‘(xii) a suspension, revocation, or other de-
termination relating to a security clearance 
or any other access determination by a cov-
ered agency; 

‘‘(xiii) an investigation, other than any 
ministerial or nondiscretionary fact finding 
activities necessary for the agency to per-
form its mission, of an employee or appli-
cant for employment because of any activity 
protected under this section; and’’ 

(2) PROHIBITED PERSONNEL PRACTICE.—Sec-
tion 2302(b) of title 5, United States Code, is 
amended— 

(A) in paragraph (11), by striking ‘‘or’’ at 
the end; 

(B) in paragraph (12), by striking the pe-
riod and inserting a semicolon; and 

(C) by inserting after paragraph (12) the 
following: 

‘‘(13) implement or enforce any nondisclo-
sure policy, form, or agreement, if such pol-
icy, form, or agreement does not contain the 
following statement: ‘These provisions are 
consistent with and do not supersede, con-
flict with, or otherwise alter the employee 
obligations, rights, or liabilities created by 
Executive Order No. 12958; section 7211 of 
title 5, United States Code (governing disclo-
sures to Congress); section 1034 of title 10, 
United States Code (governing disclosure to 
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Congress by members of the military); sec-
tion 2302(b)(8) of title 5, United States Code 
(governing disclosures of illegality, waste, 
fraud, abuse, or public health or safety 
threats); the Intelligence Identities Protec-
tion Act of 1982 (50 U.S.C. 421 et seq.) (gov-
erning disclosures that could expose con-
fidential Government agents); and the stat-
utes which protect against disclosures that 
could compromise national security, includ-
ing sections 641, 793, 794, 798, and 952 of title 
18, United States Code, and section 4(b) of 
the Subversive Activities Control Act of 1950 
(50 U.S.C. 783(b)). The definitions, require-
ments, obligations, rights, sanctions, and li-
abilities created by such Executive order and 
such statutory provisions are incorporated 
into this agreement and are controlling’; or 

‘‘(14) conduct, or cause to be conducted, an 
investigation, other than any ministerial or 
nondiscretionary fact finding activities nec-
essary for the agency to perform its mission, 
of an employee or applicant for employment 
because of any activity protected under this 
section.’’. 

(f) EXCLUSION OF AGENCIES BY THE PRESI-
DENT.—Section 2302(a)(2)(C) of title 5, United 
States Code, is amended by striking clause 
(ii) and inserting the following: 

‘‘(ii)(I) the Federal Bureau of Investiga-
tion, the Central Intelligence Agency, the 
Defense Intelligence Agency, the National 
Geospatial-Intelligence Agency, the National 
Security Agency; and 

‘‘(II) as determined by the President, any 
executive agency or unit thereof the prin-
cipal function of which is the conduct of for-
eign intelligence or counterintelligence ac-
tivities, if the determination (as that deter-
mination relates to a personnel action) is 
made before that personnel action; or’’. 

(g) DISCIPLINARY ACTION.—Section 
1215(a)(3) of title 5, United States Code, is 
amended to read as follows: 

‘‘(3)(A) A final order of the Board may im-
pose— 

‘‘(i) disciplinary action consisting of re-
moval, reduction in grade, debarment from 
Federal employment for a period not to ex-
ceed 5 years, suspension, or reprimand; 

‘‘(ii) an assessment of a civil penalty not to 
exceed $1,000; or 

‘‘(iii) any combination of disciplinary ac-
tions described under clause (i) and an as-
sessment described under clause (ii). 

‘‘(B) In any case in which the Board finds 
that an employee has committed a prohib-
ited personnel practice under paragraph (8) 
or (9) of section 2302(b), the Board shall im-
pose disciplinary action if the Board finds 
that the activity protected under paragraph 
(8) or (9) of section 2302(b) was a significant 
motivating factor, even if other factors also 
motivated the decision, for the employee’s 
decision to take, fail to take, or threaten to 
take or fail to take a personnel action, un-
less that employee demonstrates, by prepon-
derance of evidence, that the employee 
would have taken, failed to take, or threat-
ened to take or fail to take the same per-
sonnel action, in the absence of such pro-
tected activity.’’. 

(h) REMEDIES.— 
(1) ATTORNEY FEES.—Section 1204(m)(1) of 

title 5, United States Code, is amended by 
striking ‘‘agency involved’’ and inserting 
‘‘agency where the prevailing party is em-
ployed or has applied for employment’’. 

(2) DAMAGES.—Sections 1214(g)(2) and 
1221(g)(1)(A)(ii) of title 5, United States Code, 
are amended by striking all after ‘‘travel ex-
penses,’’ and inserting ‘‘any other reasonable 
and foreseeable consequential damages, and 
compensatory damages (including attorney’s 
fees, interest, reasonable expert witness fees, 
and costs).’’ each place it appears. 

(i) JUDICIAL REVIEW.— 

(1) IN GENERAL.—Section 7703(b)(1) of title 
5, United States Code, is amended to read as 
follows: 

‘‘(b)(1)(A) Except as provided in subpara-
graph (B) and paragraph (2), a petition to re-
view a final order or final decision of the 
Board shall be filed in the United States 
Court of Appeals for the Federal Circuit. 
Notwithstanding any other provision of law, 
any petition for review must be filed within 
60 days after the date the petitioner received 
notice of the final order or decision of the 
Board. 

‘‘(B) During the 5-year period beginning on 
the effective date of the Whistleblower Pro-
tection Enhancement Act of 2009, a petition 
to review a final order or final decision of 
the Board in a case alleging a violation of 
paragraph (8) or (9) of section 2302(b) shall be 
filed in the United States Court of Appeals 
for the Federal Circuit or any court of ap-
peals of competent jurisdiction as provided 
under subsection (b)(2).’’. 

(2) REVIEW OBTAINED BY OFFICE OF PER-
SONNEL MANAGEMENT.—Section 7703(d) of 
title 5, United States Code, is amended to 
read as follows: 

‘‘(d)(1) Except as provided under paragraph 
(2), this paragraph shall apply to any review 
obtained by the Director of the Office of Per-
sonnel Management. The Director of the Of-
fice of Personnel Management may obtain 
review of any final order or decision of the 
Board by filing, within 60 days after the date 
the Director received notice of the final 
order or decision of the Board, a petition for 
judicial review in the United States Court of 
Appeals for the Federal Circuit if the Direc-
tor determines, in his discretion, that the 
Board erred in interpreting a civil service 
law, rule, or regulation affecting personnel 
management and that the Board’s decision 
will have a substantial impact on a civil 
service law, rule, regulation, or policy direc-
tive. If the Director did not intervene in a 
matter before the Board, the Director may 
not petition for review of a Board decision 
under this section unless the Director first 
petitions the Board for a reconsideration of 
its decision, and such petition is denied. In 
addition to the named respondent, the Board 
and all other parties to the proceedings be-
fore the Board shall have the right to appear 
in the proceeding before the Court of Ap-
peals. The granting of the petition for judi-
cial review shall be at the discretion of the 
Court of Appeals. 

‘‘(2) During the 5-year period beginning on 
the effective date of the Whistleblower Pro-
tection Enhancement Act of 2009, this para-
graph shall apply to any review relating to 
paragraph (8) or (9) of section 2302(b) ob-
tained by the Director of the Office of Per-
sonnel Management. The Director of the Of-
fice of Personnel Management may obtain 
review of any final order or decision of the 
Board by filing, within 60 days after the date 
the Director received notice of the final 
order or decision of the Board, a petition for 
judicial review in the United States Court of 
Appeals for the Federal Circuit or any court 
of appeals of competent jurisdiction as pro-
vided under subsection (b)(2) if the Director 
determines, in his discretion, that the Board 
erred in interpreting paragraph (8) or (9) of 
section 2302(b). If the Director did not inter-
vene in a matter before the Board, the Direc-
tor may not petition for review of a Board 
decision under this section unless the Direc-
tor first petitions the Board for a reconsider-
ation of its decision, and such petition is de-
nied. In addition to the named respondent, 
the Board and all other parties to the pro-
ceedings before the Board shall have the 
right to appear in the proceeding before the 
court of appeals. The granting of the petition 
for judicial review shall be at the discretion 
of the Court of Appeals.’’. 

(j) MERIT SYSTEM PROTECTION BOARD RE-
VIEW OF SECURITY CLEARANCES.— 

(1) IN GENERAL.—Chapter 77 of title 5, 
United States Code, is amended by inserting 
after section 7702 the following: 
‘‘§ 7702a. Actions relating to security clear-

ances 
‘‘(a) In any appeal relating to the suspen-

sion, revocation, or other determination re-
lating to a security clearance or access de-
termination, the Merit Systems Protection 
Board or any reviewing court— 

‘‘(1) shall determine whether paragraph (8) 
or (9) of section 2302(b) was violated; 

‘‘(2) may not order the President or the 
designee of the President to restore a secu-
rity clearance or otherwise reverse a deter-
mination of clearance status or reverse an 
access determination; and 

‘‘(3) subject to paragraph (2), may issue de-
claratory relief and any other appropriate 
relief. 

‘‘(b)(1) If, in any final judgment, the Board 
or court declares that any suspension, rev-
ocation, or other determination with regard 
to a security clearance or access determina-
tion was made in violation of paragraph (8) 
or (9) of section 2302(b), the affected agency 
shall conduct a review of that suspension, 
revocation, access determination, or other 
determination, giving great weight to the 
Board or court judgment. 

‘‘(2) Not later than 30 days after any Board 
or court judgment declaring that a security 
clearance suspension, revocation, access de-
termination, or other determination was 
made in violation of paragraph (8) or (9) of 
section 2302(b), the affected agency shall 
issue an unclassified report to the congres-
sional committees of jurisdiction (with a 
classified annex if necessary), detailing the 
circumstances of the agency’s security clear-
ance suspension, revocation, other deter-
mination, or access determination. A report 
under this paragraph shall include any pro-
posed agency action with regard to the secu-
rity clearance or access determination. 

‘‘(c) An allegation that a security clear-
ance or access determination was revoked or 
suspended in retaliation for a protected dis-
closure shall receive expedited review by the 
Office of Special Counsel, the Merit Systems 
Protection Board, and any reviewing court. 

‘‘(d) For purposes of this section, correc-
tive action may not be ordered if the agency 
demonstrates by a preponderance of the evi-
dence that it would have taken the same per-
sonnel action in the absence of such disclo-
sure.’’. 

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 77 of 
title 5, United States Code, is amended by in-
serting after the item relating to section 7702 
the following: 
‘‘7702a. Actions relating to security clear-

ances.’’. 
(k) PROHIBITED PERSONNEL PRACTICES AF-

FECTING THE TRANSPORTATION SECURITY AD-
MINISTRATION.— 

(1) IN GENERAL.—Chapter 23 of title 5, 
United States Code, is amended— 

(A) by redesignating sections 2304 and 2305 
as sections 2305 and 2306, respectively; and 

(B) by inserting after section 2303 the fol-
lowing: 
‘‘§ 2304. Prohibited personnel practices affect-

ing the Transportation Security Adminis-
tration 
‘‘(a) IN GENERAL.—Notwithstanding any 

other provision of law, any individual hold-
ing or applying for a position within the 
Transportation Security Administration 
shall be covered by— 

‘‘(1) the provisions of section 2302(b)(1), (8), 
and (9); 

‘‘(2) any provision of law implementing 
section 2302(b) (1), (8), or (9) by providing any 

VerDate Nov 24 2008 03:31 Feb 04, 2009 Jkt 079060 PO 00000 Frm 00066 Fmt 0624 Sfmt 0634 E:\CR\FM\A03FE6.041 S03FEPT1w
w

oo
ds

2 
on

 P
R

O
D

P
C

68
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATE S1437 February 3, 2009 
right or remedy available to an employee or 
applicant for employment in the civil serv-
ice; and 

‘‘(3) any rule or regulation prescribed 
under any provision of law referred to in 
paragraph (1) or (2). 

‘‘(b) RULE OF CONSTRUCTION.—Nothing in 
this section shall be construed to affect any 
rights, apart from those described in sub-
section (a), to which an individual described 
in subsection (a) might otherwise be entitled 
under law.’’. 

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 23 of 
title 5, United States Code, is amended by 
striking the items relating to sections 2304 
and 2305, respectively, and by inserting the 
following: 

‘‘Sec. 2304. Prohibited personnel practices 
affecting the Transportation 
Security Administration. 

‘‘Sec. 2305. Responsibility of the Govern-
ment Accountability Office. 

‘‘Sec. 2306. Coordination with certain other 
provisions of law.’’. 

(3) EFFECTIVE DATE.—The amendments 
made by this section shall take effect on the 
date of enactment of this section. 

(l) DISCLOSURE OF CENSORSHIP RELATED TO 
RESEARCH, ANALYSIS, OR TECHNICAL INFORMA-
TION.— 

(1) DEFINITIONS.—In this section— 
(A) the term ‘‘applicant’’ means an appli-

cant for a covered position; 
(B) the term ‘‘censorship related to re-

search, analysis, or technical information’’ 
means any effort to alter, misrepresent, or 
suppress research, analysis, or technical in-
formation; 

(C) the term ‘‘covered position’’ has the 
meaning given under section 2302(a)(2)(B) of 
title 5, United States Code; 

(D) the term ‘‘employee’’ means an em-
ployee in a covered position; and 

(E) the term ‘‘disclosure’’ has the meaning 
given under section 2302(a)(2)(D) of title 5, 
United States Code. 

(2) PROTECTED DISCLOSURE.— 
(A) IN GENERAL.—Any disclosure of infor-

mation by an employee or applicant for em-
ployment that the employee or applicant 
reasonably believes is evidence of censorship 
related to research, analysis, or technical in-
formation shall come within the protections 
of section 2302(b)(8)(A) of title 5, United 
States Code, if— 

(i) the employee or applicant reasonably 
believes that the censorship related to re-
search, analysis, or technical information is 
or will cause— 

(I) any violation of law, rule, or regulation; 
or 

(II) gross mismanagement, a gross waste of 
funds, an abuse of authority, or a substantial 
and specific danger to public health or safe-
ty; and 

(ii) the disclosure and information satisfy 
the conditions stated in the matter following 
clause (ii) of section 2302(b)(8)(A) of title 5, 
United States Code; and 

(iii) shall come within the protections of 
section 2302(b)(8)(B) of title 5, United States 
Code, if— 

(I) the conditions under clause (i) of this 
subparagraph are satisfied; and 

(II) the disclosure is made to an individual 
referred to in the matter preceding clause (i) 
of section 2302(b)(8)(B) of title 5, United 
States Code, for the receipt of disclosures. 

(B) APPLICATION.—Paragraph (1) shall 
apply to any disclosure of information by an 
employee or applicant without restriction to 
time, place, form, motive, context, forum, or 
prior disclosure made to any person by an 
employee or applicant, including a disclosure 
made in the ordinary course of an employee’s 
duties. 

(C) RULE OF CONSTRUCTION.—Nothing in 
this section shall be construed to imply any 
limitation on the protections of employees 
and applicants afforded by any other provi-
sion of law, including protections with re-
spect to any disclosure of information be-
lieved to be evidence of censorship related to 
research, analysis, or technical information. 

(m) CLARIFICATION OF WHISTLEBLOWER 
RIGHTS FOR CRITICAL INFRASTRUCTURE INFOR-
MATION.—Section 214(c) of the Homeland Se-
curity Act of 2002 (6 U.S.C. 133(c)) is amended 
by adding at the end the following: ‘‘For pur-
poses of this section a permissible use of 
independently obtained information includes 
the disclosure of such information under sec-
tion 2302(b)(8) of title 5, United States 
Code.’’. 

(n) ADVISING EMPLOYEES OF RIGHTS.—Sec-
tion 2302(c) of title 5, United States Code, is 
amended by inserting ‘‘, including how to 
make a lawful disclosure of information that 
is specifically required by law or Executive 
order to be kept secret in the interest of na-
tional defense or the conduct of foreign af-
fairs to the Special Counsel, the Inspector 
General of an agency, Congress, or other 
agency employee designated to receive such 
disclosures’’ after ‘‘chapter 12 of this title’’. 

(o) SPECIAL COUNSEL AMICUS CURIAE AP-
PEARANCE.—Section 1212 of title 5, United 
States Code, is amended by adding at the end 
the following: 

‘‘(h)(1) The Special Counsel is authorized 
to appear as amicus curiae in any action 
brought in a court of the United States re-
lated to any civil action brought in connec-
tion with section 2302(b) (8) or (9), or sub-
chapter III of chapter 73, or as otherwise au-
thorized by law. In any such action, the Spe-
cial Counsel is authorized to present the 
views of the Special Counsel with respect to 
compliance with section 2302(b) (8) or (9) or 
subchapter III of chapter 73 and the impact 
court decisions would have on the enforce-
ment of such provisions of law. 

‘‘(2) A court of the United States shall 
grant the application of the Special Counsel 
to appear in any such action for the purposes 
described in subsection (a).’’. 

(p) SCOPE OF DUE PROCESS.— 
(1) SPECIAL COUNSEL.—Section 

1214(b)(4)(B)(ii) of title 5, United States Code, 
is amended by inserting ‘‘, after a finding 
that a protected disclosure was a contrib-
uting factor,’’ after ‘‘ordered if’’. 

(2) INDIVIDUAL ACTION.—Section 1221(e)(2) of 
title 5, United States Code, is amended by in-
serting ‘‘, after a finding that a protected 
disclosure was a contributing factor,’’ after 
‘‘ordered if’’. 

(q) NONDISCLOSURE POLICIES, FORMS, AND 
AGREEMENTS.— 

(1) IN GENERAL.— 
(A) REQUIREMENT.—Each agreement in 

Standard Forms 312 and 4414 of the Govern-
ment and any other nondisclosure policy, 
form, or agreement of the Government shall 
contain the following statement: ‘‘These re-
strictions are consistent with and do not su-
persede, conflict with, or otherwise alter the 
employee obligations, rights, or liabilities 
created by Executive Order No. 12958; section 
7211 of title 5, United States Code (governing 
disclosures to Congress); section 1034 of title 
10, United States Code (governing disclosure 
to Congress by members of the military); 
section 2302(b)(8) of title 5, United States 
Code (governing disclosures of illegality, 
waste, fraud, abuse or public health or safety 
threats); the Intelligence Identities Protec-
tion Act of 1982 (50 U.S.C. 421 et seq.) (gov-
erning disclosures that could expose con-
fidential Government agents); and the stat-
utes which protect against disclosure that 
may compromise the national security, in-
cluding sections 641, 793, 794, 798, and 952 of 
title 18, United States Code, and section 4(b) 

of the Subversive Activities Act of 1950 (50 
U.S.C. 783(b)). The definitions, requirements, 
obligations, rights, sanctions, and liabilities 
created by such Executive order and such 
statutory provisions are incorporated into 
this agreement and are controlling.’’. 

(B) ENFORCEABILITY.—Any nondisclosure 
policy, form, or agreement described under 
subparagraph (A) that does not contain the 
statement required under subparagraph (A) 
may not be implemented or enforced to the 
extent such policy, form, or agreement is in-
consistent with that statement. 

(2) PERSONS OTHER THAN GOVERNMENT EM-
PLOYEES.—Notwithstanding paragraph (1), a 
nondisclosure policy, form, or agreement 
that is to be executed by a person connected 
with the conduct of an intelligence or intel-
ligence-related activity, other than an em-
ployee or officer of the United States Gov-
ernment, may contain provisions appropriate 
to the particular activity for which such doc-
ument is to be used. Such form or agreement 
shall, at a minimum, require that the person 
will not disclose any classified information 
received in the course of such activity unless 
specifically authorized to do so by the 
United States Government. Such nondisclo-
sure forms shall also make it clear that such 
forms do not bar disclosures to Congress or 
to an authorized official of an executive 
agency or the Department of Justice that 
are essential to reporting a substantial vio-
lation of law. 

(r) REPORTING REQUIREMENTS.— 
(1) GOVERNMENT ACCOUNTABILITY OFFICE.— 
(A) IN GENERAL.— 
(i) REPORT.—Not later than 40 months after 

the date of enactment of this Act, the Comp-
troller General shall submit a report to the 
Committee on Homeland Security and Gov-
ernmental Affairs of the Senate and the 
Committee on Oversight and Government 
Reform of the House of Representatives on 
the implementation of this Act. 

(ii) CONTENTS.—The report under this para-
graph shall include— 

(I) an analysis of any changes in the num-
ber of cases filed with the United States 
Merit Systems Protection Board alleging 
violations of section 2302(b)(8) or (9) of title 
5, United States Code, since the effective 
date of the Act; 

(II) the outcome of the cases described 
under clause (i), including whether or not 
the United States Merit Systems Protection 
Board, the Federal Circuit Court of Appeals, 
or any other court determined the allega-
tions to be frivolous or malicious; and 

(III) any other matter as determined by 
the Comptroller General. 

(B) STUDY ON REVOCATION OF SECURITY 
CLEARANCES.— 

(i) STUDY.—The Comptroller General shall 
conduct a study of security clearance revoca-
tions of Federal employees at a select sam-
ple of executive branch agencies. The study 
shall consist of an examination of the num-
ber of security clearances revoked, the proc-
ess employed by each agency in revoking a 
clearance, the pay and employment status of 
agency employees during the revocation 
process, how often such revocations result in 
termination of employment or reassignment, 
how often such revocations are based on an 
improper disclosure of information, and such 
other factors the Comptroller General deems 
appropriate. 

(ii) REPORT.—Not later than 18 months 
after the date of enactment of this Act, the 
Comptroller General shall submit to the 
Committee on Homeland Security and Gov-
ernmental Affairs of the Senate and the 
Committee on Oversight and Government 
Reform of the House of Representatives a re-
port on the results of the study required 
under this subparagraph. 

(2) MERIT SYSTEMS PROTECTION BOARD.— 
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(A) IN GENERAL.—Each report submitted 

annually by the Merit Systems Protection 
Board under section 1116 of title 31, United 
States Code, shall, with respect to the period 
covered by such report, include as an adden-
dum the following: 

(i) Information relating to the outcome of 
cases decided during the applicable year of 
the report in which violations of section 
2302(b)(8) or (9) of title 5, United States Code, 
were alleged. 

(ii) The number of such cases filed in the 
regional and field offices, the number of peti-
tions for review filed in such cases, and the 
outcomes of such cases. 

(B) FIRST REPORT.—The first report de-
scribed under subparagraph (A) submitted 
after the date of enactment of this Act shall 
include an addendum required under that 
subparagraph that covers the period begin-
ning on January 1, 2009 through the end of 
the fiscal year 2009. 

(s) EFFECTIVE DATE.—This Act shall take 
effect 30 days after the date of enactment of 
this Act. 

By Mr. NELSON, of Florida: 
S. 373. A bill to amend title 18, 

United States Code, to include con-
strictor snakes of the species Python 
genera as an injurious animal; to the 
Committee on Environment and Public 
Works. 

Mr. NELSON of Florida. Mr. Presi-
dent, I rise today to discuss exotic 
pythons and the devastating impact 
they are having on wildlife in my home 
state. To combat this deadly nonnative 
nuisance, I am also filing a bill that 
will ban the interstate commerce and 
importation of these snakes. 

Pythons were first discovered in the 
Everglades in the mid–1990s, and now 
have a rapidly-growing breeding popu-
lation within the boundary of Ever-
glades National Park. They impact al-
most seventy endangered species living 
in the Everglades and threaten to upset 
the natural balance that we are spend-
ing billions of dollars to restore. When 
I toured the Everglades with Environ-
ment and Public Works Committee 
Chairman BARBARA BOXER, we wit-
nessed firsthand the damage pythons 
are causing, and the efforts researchers 
are making to eradicate them from the 
wild. 

These snakes were brought to Florida 
to be sold as pets, and were introduced 
into the wild by owners who could no 
longer handle them. They eat animals 
ranging from songbirds to white ibises, 
as well as endangered and threatened 
species such as the Key Largo woodrat. 
Pythons can grow to be 23 feet long and 
weigh up to 200 pounds, and there is 
currently no effective way of eradi-
cating them in the wild. 

They can consume animals many 
times their size, and recently, re-
searchers also found cougar parts in 
the stomachs of captured pythons. This 
development could signal a new threat 
to the endangered Florida panther, 
which we have been working so hard to 
save. 

Python populations have also been 
discovered in Big Cypress National Pre-
serve to the north, Miami’s water man-
agement areas to the northeast, Key 
Largo to the southeast, and many state 

parks, municipalities, and public and 
private lands in the region. 

Because climate range projections 
from the U.S. Geological Survey show 
that pythons may soon expand their 
range to include much of the southern 
third of the United States, getting 
their populations under control is even 
more pressing. 

In the last year, the State of Florida 
has taken some actions to address the 
problems created by owners who re-
lease their pythons into the wild, and I 
applaud these efforts. The State now 
requires owners of animals they call 
‘‘Reptiles of Concern’’—a category that 
includes two species besides pythons— 
not only to obtain permits for their 
animals, but also to implant a tracking 
microchip in larger pythons. 

I believe federal action is also need-
ed. That is why today I am introducing 
a bill that would amend the Lacey Act 
to ban the importation and interstate 
commerce of the python. This step is 
needed to reduce the number of 
pythons released into the wild by pet 
owners who don’t understand the re-
sponsibility caring for a python en-
tails. In 2007, preeminent environ-
mentalist and former assistant sec-
retary of the Interior Nathaniel Reed 
wrote, ‘‘The dramatic increase in the 
number of snakes in the Park and Big 
Cypress call into question why it has 
taken so long for the Service to utilize 
its powers under the Lacey Act to pre-
vent importation of the snake into an 
ecosystem where escapees and rejects 
have built a sustainable population.’’ 

If we do not take action now, we will 
let python populations in Florida con-
tinue to grow and further ravage the 
already-fragile Everglades, as well as 
risk letting them spread throughout 
the Southern portion of the United 
States. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 373 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. IMPORTATION OR SHIPMENT OF IN-

JURIOUS SPECIES. 
Section 42(a)(1) of title 18, United States 

Code, is amended in the first sentence by in-
serting ‘‘; of the constrictor snake of the spe-
cies Python genera’’ after ‘‘polymorpha’’. 

f 

SUBMITTED RESOLUTIONS 

SENATE RESOLUTION 26—RECOG-
NIZING AND HONORING RALPH 
WILSON, JR. AND BRUCE SMITH 
ON BEING SELECTED TO THE 2009 
PRO FOOTBALL HALL OF FAME 
CLASS 

Mr. SCHUMER (for himself and Mrs. 
GILLIBRAND) submitted the following 
resolution; which was referred to the 
Committee on the Judiciary: 

S. RES. 26 

Whereas Ralph Wilson, Jr. was born in Co-
lumbus, Ohio on October 17, 1918 and grew up 
in Detroit, Michigan; 

Whereas Ralph Wilson, Jr. is a graduate of 
the University of Virginia and attended the 
University of Michigan Law School; 

Whereas Ralph Wilson, Jr. bravely served 
in the United States Navy during World War 
II; 

Whereas Ralph Wilson, Jr.’s first involve-
ment in professional football was as a minor-
ity owner of the National Football League’s 
(NFL) Detroit Lions; 

Whereas on October 28, 1959, Ralph Wilson, 
Jr. created the Buffalo Bills, the seventh 
American Football League (AFL) franchise; 

Whereas under Ralph Wilson, Jr.’s leader-
ship and with the legendary players Jack 
Kemp, Cookie Gilchrist, Billy Shaw, and 
Tom Sestak, the Buffalo Bills were AFL 
champions in 1964 and 1965; 

Whereas Ralph Wilson, Jr., head Coach 
Marv Levy, and outstanding talented play-
ers, including Jim Kelly, Bruce Smith, Thur-
man Thomas, and Andre Reed, led the Buf-
falo Bills to Super Bowls XXV, XXVI, XXVII, 
and XXVIII; 

Whereas in 1998, the Buffalo Bill’s home 
stadium was named ‘‘Ralph Wilson Stadium’’ 
to honor the team’s owner; 

Whereas at 90 years old, Ralph Wilson, Jr. 
is still a champion for his team; 

Whereas Bruce Smith was born in Norfolk, 
Virginia on June 18, 1963; 

Whereas Bruce Smith attended Virginia 
Polytechnic Institute and State University 
and is one of the most-celebrated football 
players of his alma mater, having been nick-
named ‘‘The Sack Man’’; 

Whereas Bruce Smith was drafted to the 
Buffalo Bills in 1985 as the number one draft 
pick overall; 

Whereas Bruce Smith was a member of the 
Buffalo Bills for Super Bowls XXV, XXVI, 
XXVII, and XXVIII; 

Whereas Bruce Smith was first selected to 
play in the Pro Bowl in 1987, and was se-
lected 10 additional years during which he 
was a Buffalo Bill; 

Whereas Bruce Smith boasts numerous 
professional football recognitions, including 
Pro Bowl Most Valuable Player, Associated 
Press NFL Defensive Player of the Year, 
Newspaper Enterprise Association Defensive 
Player of the Year, United Press Inter-
national Defensive Player of the Year, and 
American Football Conference (AFC) Defen-
sive Player of the Year; and 

Whereas Bruce Smith completed his career 
as a Washington Redskin in 2003 after 19 sea-
sons and a record 200 sacks: Now, therefore, 
be it 

Resolved, That the Senate recognizes and 
honors Ralph Wilson, Jr. and Bruce Smith on 
being selected to the 2009 Pro Football Hall 
of Fame class. 
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