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U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, December 23, 2009.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable ToM UDALL, a Senator
from the State of New Mexico, to perform
the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. UDALL of New Mexico thereupon
assumed the chair as Acting President
pro tempore.

—————

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

——
SCHEDULE

Mr. REID. Mr. President, following
leader remarks, the Senate will resume
consideration of the health reform leg-
islation. The time until 10 a.m. is
equally divided between the two lead-
ers or their designees. From 9 a.m.
until 2 p.m. today, there will be 1-hour
alternating blocks of time, with the
majority controlling the first hour.
The time between 2 p.m. and 2:13 p.m.
will be equally divided and controlled
between the two leaders, with the ma-
jority leader controlling the final half.
The Senate will then proceed to a se-
ries of five or six rollcall votes in rela-
tion to the health care bill.

I note the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. REID. Mr. President, I note the
absence of a quorum. No one is here.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

———
RESERVATION OF LEADER TIME
The ACTING PRESIDENT pro tem-

pore. Under the previous order, the
leadership time is reserved.

—————

SERVICE MEMBERS HOME
OWNERSHIP TAX ACT OF 2009

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will resume consideration of
H.R. 3590, which the clerk will report.

The assistant legislative clerk read
as follows:
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A bill (H.R. 3590) to amend the Internal
Revenue Code of 1986 to modify the first-time
homebuyers credit in the case of members of
the Armed Forces and certain other Federal
employees, and for other purposes.

Pending:

Reid amendment No. 2786, in the nature of
a substitute.

REID (for CARDIN) amendment No. 2878 (to
amendment No. 2786), to provide for the es-
tablishment of Offices of Minority Health.

Reid amendment No. 3292 (to amendment
No. 2878), to change the effective date.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
time until 10 a.m. will be equally di-
vided between the two leaders.

The Senator from Alabama is recog-
nized.

Mr. SESSIONS. Mr. President, I just
received this morning—and I am sure it
is on the CBO Web site, the Congres-
sional Budget Office Web site—an anal-
ysis of the health care bill we are con-
sidering today. That analysis is crys-
tal-clear and confirms what CMS has
told us; that is, the proponents of the
legislation before us have been double-
counting—double-counting—the sav-
ings from Medicare, and as a result, it
cannot be said that this bill is going to
create a surplus in the Treasury but, in
fact, will put us in a deficit.

I think every Member of this body
needs to read this communication be-
fore they cast their vote. I know a lot
of Members of the Senate who voted for
the bill did so under the belief that it
would be deficit neutral. They have
said so publicly. The President has re-
peatedly stated—and he did to the
Joint Session of Congress—that not
one dime will be added to the national
debt, and that is not so.

I will reveal what we were told by
CBO this morning in their report. This
is what the CBO said to us, and it is
very simple. It is actually stunning
that we have been confused about this
issue when we are talking about hun-
dreds of billions of dollars. It is abso-
lutely an amazing event that the U.S.
Congress can’t get its act together
when we are talking about hundreds of
billions of dollars.

They say this:

The key point is that the savings to the HI
trust fund—

Talking about Medicare—
under the PPACA—

That is the health care bill we are
considering—
would be received by the government only
once, so they cannot be set aside to pay for
future Medicare spending and, at the same
time, pay for current spending on other parts
of the legislation or on other programs.

That is exactly what this bill pro-
poses to do.

Just 2 days ago at this press con-
ference, the President said:

Medicare will be stronger and its solvency
extended by nearly a decade.

Then he goes on to say this:

The Congressional Budget Office now re-
ports that this bill will reduce our deficit by
$132 billion over the first decade.

That is counting the money twice. It
cannot be done. That is wrong, and it
must not be allowed to occur.
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Senator GREGG, the former chairman
of the Budget Committee and ranking
Republican on that committee, pro-
posed an amendment that said any sav-
ings in Medicare stay in Medicare, and
our colleague who voted it down—Sen-
ator HARKIN said: You have to vote it
down—to our colleagues in his speech
on the floor—you have to vote it down
because it will kill the bill. Why would
it kill the bill? Because they are plan-
ning to use the money both ways, and
it cannot be done and ought not to be
done.

This is very much consistent, en-
tirely consistent with the communica-
tion from the Chief Actuary, Richard
S. Foster, of the Center for Medicare
and Medicaid Services. Mr. Foster laid
it out. We should have seen this back
on December 10. It is really what
piqued my interest in this whole mat-
ter because I was wondering how this
could be done. It didn’t make sense to
me. And I read his letter, and he says
this:

The combination of lower Part A costs—

And that is Part A of Medicare, the
hospital part—
and higher tax revenues results in a lower
Federal deficit based on budget accounting
rules.

He goes on to say:

However, trust fund accounting considers
the same lower expenditures and additional
revenues as extending the exhaustion date of
the Part A trust fund.

They are running out of money, and
if you cut the cost to Part A, you
would extend, according to the trust
fund accounting, the lifetime of the
trust fund before it goes broke.

He adds:

In practice, the improved Part A financing
cannot be simultaneously used to finance
other Federal outlays.

Then he put in parentheses:
such as the covered expansions under the
PPACA—

Which is the health care bill—
and to extend the trust fund, despite the ap-
pearance of this result from the respective
accounting conventions.

So there are two different account-
ings. The one from CMS says one thing.
The one from CBO, which is a unified
accounting, a different process of ac-
counting for Federal expenditures—
both say good things. But both can’t be
accurate. Both Members say, CBO says
you can’t count it twice, and CMS also
says that.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired.

Mr. SESSIONS. I thank the Chair
and urge my colleagues to access this
information on the CBO Web site and
mine if they would like.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
time until 2 p.m. will be controlled in
alternating 1-hour blocks of time, with
the majority controlling the first hour.

The Senator from Montana is recog-
nized.

Mr. BAUCUS. Mr. President, it has
been nearly 5 weeks since the majority
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leader moved to proceed to the health
care reform bill before us today. And it
has been more than 2 months since the
Finance Committee reported its bill, a
great deal of which is reflected in the
bill before us today.

It has been 3 months since the Fi-
nance Committee publicly posted the
564 amendments that Senators filed for
consideration in the committee.

It has been 7 months since the Fi-
nance Committee convened three bi-
partisan roundtable discussions on
each of the three major areas of re-
form: delivery system reform, insur-
ance coverage, and options for financ-
ing reform.

It has been 7 months since the Fi-
nance Committee issued three bipar-
tisan policy papers detailing the op-
tions from which the committee chose
to craft its bill.

It has been 18 months since the Fi-
nance Committee convened a bipar-
tisan, day-long health care summit at
the Library of Congress.

It has been 19 months since the Fi-
nance Committee began holding open
hearings to prepare for the bill before
us today.

It has been more than 15 long years
since the last time that the Senate
took on this fight to enact comprehen-
sive health care reform.

It has been 38 years since our late
Colleague, Ted Kennedy, proposed a
plan to extend health insurance cov-
erage to all.

It has been 44 years since Congress
created Medicare, providing health
care for America’s seniors, and Med-
icaid, providing health care for the
poorest among us.

It has been 64 years since President
Harry Truman asked the Congress to
enact a national insurance program
““to assure the right to adequate med-
ical care and protection from the eco-
nomic fears of sickness.”

It has been 97 years since President
Theodore Roosevelt ran on a platform
that called for ‘‘the protection of home
life against the hazards of sickness . . .
through the adoption of a system of so-
cial insurance adapted to American
use.”’

And it is now only hours until this
Senate will pass meaningful health
care reform.

It will not be long now until the law
will prohibit insurance companies from
cancelling insurance policies when peo-
ple get sick.

It will not be long now until people
with preexisting conditions will have
access to health care.

It will not be long now until the law
will prohibit insurance companies from
imposing lifetime or annual limits on
benefits.

It will not be long now until parents
will be able to include their children up
to age 26 on their insurance policies.

It will not be long now until the law
will require insurance companies to re-
port on the share of premium dollars
that goes to pay medical care, and the
share that doesn’t.
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It will not be long now until con-
sumers will be able to shop for quality
insurance in new Internet Web sites,
where insurance companies will com-
pete for their business.

It will not be too long now until mil-
lions of uninsured Americans will be
able to buy insurance on new ex-
changes with tax credits to help make
it affordable.

It will not be too long now until the
law will prohibit insurance companies
from discriminating against women in
setting premiums.

It will not be too long now until the
law will limit insurance companies in
how much more they can charge when
people get older.

It will not be too long now until
more than 30 million Americans who
otherwise would not have health care
coverage will finally get that peace of
mind.

It will not be too long now until
more than 30 million Americans will
have a better chance to live longer,
healthier, less pain-ridden lives.

It will not be too long now until
more than 30 million Americans will be
able to share their family Christmas
free of the fears of medical bankruptcy.

Mr. President, it will not be long
now. It has been a long time coming.

I thank God that I have lived to see
this day. I thank God for sustaining us
and for enabling us to reach this time.
Let us now, at long last, pass this his-
toric legislation.

Mr. President, I yield 20 minutes to
the Senator from Maryland.

The ACTING PRESIDENT pro tem-
pore. The Senator from Maryland is
recognized.

Mr. CARDIN. Mr. President, first, it
will not be long now until we achieve
universal health care coverage afford-
able care for all Americans. I thank
Senator BAUCUS for making this mo-
ment possible. I know how hard he has
worked for so many weeks, sO many
months, so that we could bring very
different views together but all focused
on the goal of achieving affordable
health care for every American.

Senator BAUCUS never lost sight of
that goal. As a result, we are now just
hours away from the last procedural
hurdle until we will have a chance in
the Senate to vote on a bill that for the
23 years I have been in Congress I have
told the people of the Third Congres-
sional District and the people of Mary-
land that I am going to fight to change
our health care system so that every
American has access to affordable,
quality health care.

We are going to take a giant step for-
ward to reaching that goal in the legis-
lation we have before us today.
Through the Chair, I thank Senator
BAUCUS very much for his extraor-
dinary patience and leadership to bring
us to this moment.

Mr. President, there is a lot of dis-
cussion on both sides as to what the
facts of the bill are. I am going to use
the CBO because that is what we
agreed to. That is the objective score-
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keeper. They are not partisan. Every-
body agrees to that.

The CBO tells us that for the under-
65 group we are going to increase the
number of insured from 83 percent to 94
percent. For all Americans, we are
going to have 98 percent covered by
health insurance. That is universal. We
are going to have a framework so that
at long last America joins every other
industrialized nation in the world with
a health care system where everyone is
included.

To me, this is a moral issue. It is an
issue of whether health care is a privi-
lege or a right. I believe the values of
America teach us that health care
should be a right for all Americans.

The bill we will be voting on will
take us very much in the direction of
achieving that goal. Today in America
too many people fall through the
cracks. Too many families are literally
destroyed because they cannot afford
access to health care. Therefore, they
don’t get the tests they need, and per-
haps a disease that could have been
caught early or prevented is lost, and a
person has to go through tremendous
health care treatment; perhaps even
losing their life.

We have seen too many families go
through bankruptcy because they can-
not afford the health care they need.
We see too many literally cutting their
prescription pills in half in the hopes of
being able to keep their medicine for a
longer period of time because they can-
not afford it, knowing full well they
are compromising their health.

I have mentioned the case of
Deamonte Driver which, to me, is rep-
resentative of so many tragedies in our
community that could be avoided.
Deamonte Driver, a 12-year-old in
Prince George’s County, MD, very close
to here, had a tooth ache. His mom
tried to get him to a dentist, but he
had no insurance, and they couldn’t
find a dentist. They went to a social
worker and made dozens of calls and
still couldn’t find a dentist. Deamonte
was complaining of severe headaches.
After weeks of not being able to get to
a dentist, he went to the emergency
room—the only option that was still
available. They found out the tooth
had become abscessed, which went into
his brain. He had emergency surgery.
He lost his life because our health care
system didn’t provide access to afford-
able, quality care for all Americans.

Mr. President, that is about to
change. I am proud to be a part of it. I
have been asked by many in recent
days as to what is in it for the people
of Maryland. The people of Maryland
are going to get a national health care
system that makes a lot more sense, a
rational system for care in America.
With the current system, too many
people are being left out. Small em-
ployers have a hard time finding af-
fordable products.

I have gotten many letters from con-
stituents that I have read. I must tell
you about the letter I received from a
small business owner in Montgomery
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County. She and her husband had to
take out two separate policies to cover
their family of four. The private insur-
ance companies discriminated and said
each has preexisting conditions, and
the only way to have full coverage is to
have two policies with two separate
deductibles—which the family cannot
afford—two separate premiums that
the family cannot afford.

There is not competition to provide
coverage to small businesses in Amer-
ica. Small businesses in Maryland want
to have the opportunity to cover their
employees, and they know competition
will work, and this bill provides for a
lot more competition.

This bill will help those who are los-
ing coverage today. Many people in
Maryland are losing their health care
coverage every day. Hundreds lose
their health insurance in my State
every day. We live in the wealthiest
Nation in the world, and Maryland is
the wealthiest State, and we are still
losing health coverage today.

Our Medicare beneficiaries are find-
ing their program under attack. They
want to have the stability of knowing
Medicare will be there not just this
year but for decades to come. This bill
starts to reform Medicare by reforming
health care so we can sustain it and fill
in the prescription drug doughnut hole
under which so many seniors are find-
ing it very difficult to afford their
medicine.

For the people of Maryland, this bill
will provide a rational way in which
they can maintain their existing cov-
erage, find it more affordable, and cer-
tainly sustain coverage for our Medi-
care population and provide competi-
tion for small business owners to find
affordable health care. It ought to
bring down health care costs. Mary-
landers are very interested in that.

Again, let me use the CBO, the objec-
tive scorekeeper. They say for the
overwhelming majority of Americans,
their health premiums will go down be-
cause health care costs are coming
down. This legislation invests in pre-
vention and wellness. We know preven-
tion and wellness works. We Kknow if
you can detect a disease early, you
cannot only save lives, but you can
save health care costs because the pre-
ventive services only cost a couple
hundred dollars, and an operation you
can avoid is tens of thousands of dol-
lars. Screening and early detection
works. Management of diseases works.

Most of our health care costs in
America are spent on the leading dis-
eases such as cardiac care and diabetes.
We know we spend a lot of money, but
we can manage those diseases more ef-
fectively, and this bill takes us down
that path. We can save money by in-
vesting in health information tech-
nology. Think about that—about how
much paper we receive every year from
our health care system. Think about
our own medical records and how that
could be used to help us each manage
our own health care and take more re-
sponsibility. We are not doing that
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today. We know that we can use a card
to go anywhere in the world, and they
can track our financial records. But for
health care, that is not true today.

By investing in health information
technology, we can reduce a significant
amount of administrative costs in
health care and better manage each of
our own health care needs. That is
what this bill does.

This bill will cover 31 million more
Americans. That is not what I am say-
ing as a Democratic Senator from
Maryland; that is what the CBO is say-
ing this bill will achieve—31 million
more Americans that will not have to
go to an emergency room to get their
primary care needs met.

Think about how much it costs each
one of us when that person whose only
option is to go to an emergency room,
how much that costs us. You see, many
of those individuals cannot afford those
hospital charges, so it becomes uncom-
pensated care. It is added to the rates
at the hospital that you and I pay—
those of us who have health insurance.

The people in Maryland who have
health insurance have a hidden tax of
$1,100 every year. It is not only a waste
of money that we have to pay, it is an
efficient way to work the system.
There should be facilities available so
that everybody can get care in a much
more cost-effective way. This bill
moves us toward those goals. It pro-
vides competition so we can bring down
the cost of health insurance through
the local exchanges.

Another provision in the bill that I
am very excited about is that we can
cross State lines for competition, so if
you are an employer in Maryland and
you hire workers in Maryland and Vir-
ginia and Pennsylvania, you are able to
get the regional and national competi-
tion so you have more choice on the
health insurance companies. That will
also bring down costs but also increase
quality, which is what we are trying to
do.

For Marylanders, this bill is impor-
tant. This bill will help reduce the Fed-
eral deficit. How many of us have
talked about that? I know that people
who watch us say: Gee, I hear a Repub-
lican Senator and then a Democratic
Senator; is this the same bill they are
talking about?

Let’s talk about the Congressional
Budget Office, the objective score-
keeper. The Congressional Budget Of-
fice says this bill will reduce the Fed-
eral deficit by $132 billion—billion,
that is a B, billion. That is quite an ac-
complishment when you realize that to
get everyone covered, the Federal Gov-
ernment is providing subsidies which
will cost us some additional invest-
ments. To make sure small businesses
can afford it, we provide tax credits.
That costs revenues—people insured,
they have tax preferences. Yet the Con-
gressional Budget Office has confirmed
that this bill brings down the deficit by
$132 billion in the first 10 years.

Let’s look at the second 10 years be-
cause a lot of us want to look at the
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long-term impact. The Congressional
Budget Office, the objective score-
keepers, tell us it will reduce the def-
icit by one-half of 1 percent of the GDP
or about $1.3 trillion. It is quite an ac-
complishment to get everybody cov-
ered and reduce the deficit and have
that confirmed by the Congressional
Budget Office. That helps the people of
Maryland, and that is why the people
of Maryland benefit from this bill, as
do the citizens of every State in the
Nation.

I wish to talk about protecting con-
sumers. Senator BAUCUS talked about
this. I wish to make sure people under-
stand what is involved. Senator BAU-
CUS mentioned a lot of the provisions
that are in the bill about preexisting
conditions and pediatrics for children
take effect immediately, the caps we
bring in, the lifetime caps we deal with
covering children under the age of 26,
the reinsurance program for 55- to 64-
year-olds, the loss ratios that were
added to the bill by the managers’
amendment to make sure insurance
companies are using your premium dol-
lar to pay for benefits, the independent
review of a decision made by an insur-
ance company whether to cover a
charge.

But I wish to talk about the Pa-
tients’ Bill of Rights because I think
the people of this Nation would be sur-
prised to find out we have not yet en-
acted the Patients’ Bill of Rights.

It was 1997 when we started talking
about a Patients’ Bill of Rights, about
enacting it so we had national protec-
tion against the arbitrary practices of
private insurance companies. In 1998,
President Clinton, by Executive order,
applied the Patients’ Bill of Rights to
the government insurance programs.
But today there is still no protection
against private insurance companies
with a Patients’ Bill of Rights.

I am very pleased the managers’
amendment has added four very impor-
tant provisions I authored by an
amendment, that I have been working
with Democrats and Republicans over
the last decade to get into Federal law.

Access to emergency care—let me
talk about that for a moment because
today there are people who live in New
Mexico and live in Montana and live in
Maryland who go to their emergency
rooms. They read the fine print of their
insurance plan. It says: Before you go
to an emergency room, you have to call
for preauthorization or you need to go
to the emergency room that is in net-
work or we may second-guess whether
you needed to go to that emergency
room, if, in fact, your final diagnosis
was you did not have an emergency
need or condition. You may have
sweating, the traditional chest pains,
the traditional symptoms for a heart
attack. You did exactly what a prudent
layperson would do: get to that emer-
gency room as quickly as possible.
Then you find out it was not a heart
attack. Today the insurance companies
can second-guess your coverage.

Thanks to the managers’ amendment
Senator BAUCUS helped us put together,
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we now are going to cover access to
emergency care as a requirement for
every private insurance company. Pru-
dent layperson standards, no
preauthorizations, get to the closest
emergency room as quickly as you
can—those are important protections
to get into Federal law.

Then there is the ability to choose
your primary care doctor. Your pri-
mary care doctor is the person you
have to have confidence in. If you are a
woman, if you want it to be OB/GYN,
you should have that right. Many in-
surance companies deny you that
today. If you are a parent and you want
a pediatrician for your child, you
should be able to have a pediatrician as
a primary physician for your child. It
is not guaranteed to today. Many in-
surance plans deny it. This will make
sure it is in law.

I am pleased, and I know the people
of Maryland will be glad to know, at
long last, we get the Patients’ Bill of
Rights protected.

There are a lot of groups that sup-
ported this over the years. I wish to ac-
knowledge the long list of people, the
long list of groups, bipartisan groups,
that have worked on this issue, from
AARP to the Consumers Union to the
NAACP to the SEIU, YMCA—the list
goes on and on of groups that have sup-
ported the Patients’ Bill of Rights
against private insurance companies.
At long last, we have the ability, with
the passage of this bill on the Senate
floor, to move it one step closer to pas-
sage and to be the law of the land.

I wish to talk about minority health.
The reasons I wish to talk about mi-
nority health are twofold. First, I
know my colleagues are interested to
know that the amendment that is cur-
rently pending that the leader filed,
technically on my behalf, which estab-
lishes the minority health protections
within the different Federal agencies—
I wish to assure my colleagues that it
is in the underlying bill. It is in the
package. It is in the managers’ package
which has been adopted.

I am going to suggest to the body
that we withdraw the amendment be-
cause we do not need it to pass; it is al-
ready in the underlying bill. This was
the original amendment I submitted. I
wished to explain that because the
amendment I filed to establish the Mi-
nority Health Office at the Department
of Health and Human Services and also
within NIH will be in the underlying
bill because of the managers’ package.

This is an important moment be-
cause there are huge disparities in our
health care delivery systems in Amer-
ica, bringing about huge disparities
among different ethnic communities.
The life expectancy of African Ameri-
cans, for example, is 5.3 years lower
than Whites. When we look at diabetes
in America, the incidence of diabetes is
two times greater among minorities
than the general population. That
means we need to have a strategy to
deal with it. We need to know how can
we reach out to minority communities
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to deal with their special needs. Unless
you have a focus within the Depart-
ment of Health and Human Services,
unless you have a focus within NIH and
the other agencies, you will not deal
with it as effectively as we should. I,
again, thank Senator BAUCUS, Senator
DoDD, Senator REID, and the rest who
understood this and put it into the
managers’ package because we can
then develop a national strategy to
help deal with the issues of the minori-
ties.

I also will mention heart disease. Af-
rican Americans have a 33-percent
higher death rate due to heart disease.
The list goes on and on. That is why
this bill codifies the Office of Minority
Health in the Office of the Secretary of
Health and Human Services, estab-
lishes individual Offices of Minority
Health at the Centers for Disease Con-
trol and Prevention, Health Resources
and Services Administration, Sub-
stance Abuse and Mental Health Serv-
ices Administration, Agency for Health
Care Research and Quality, Food and
Drug Administration, the Centers for
Medicare & Medicaid Services, and it
elevates the current Center on Minor-
ity Health and Health Disparities at
NIH into an institute. That is good
news for this Nation in dealing with
this issue.

I, again, thank those who helped me
get this into the managers’ package—
and it is now in the bill—that we will
be taking up for a vote tomorrow.

I also compliment Senator SAND-
ERS—I have done this before—on the
community health centers. I mention
that because as we deal with the dis-
parities in health care in America, we
deal with minority health care issues,
yes, we have to get people health insur-
ance, we have to get people the finan-
cial wherewithal to provide health
care, but you also have to have the fa-
cilities in place if you are going to deal
with health care needs. It is one thing
to say we will cover the costs, it is an-
other thing to say we will have the
doctors available.

I met with one of the leaders at
Johns Hopkins University, which is lo-
cated in the urban part of Baltimore
city. He said: We need help. We need
more community health centers. We
need more primary care doctors. We
need more nurses. We need help with
more people seeking care through tra-
ditional channels rather than using
emergency rooms. That is great news.
With them being able to afford insur-
ance, that is great news, but let us
have the facilities.

There are many underserved in Mary-
land and around the Nation who just
need facilities. Thanks to the Sanders
amendment, of which I am proud to be
a cosponsor and worked with him, that
is in this bill. We are going to see $10
billion to expand community health
centers and 25 million more Americans
will be able to get access to care
through our community health cen-
ters. That is good news and that will
help and we invest in creating more
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primary care doctors, which is a very
valuable part of this bill. I applaud all
those.

Let me point out this bill will help
families in America. The choice is
whether we pass this bill which sets up
the framework for America to finally
become a nation that provides uni-
versal coverage or we maintain the sta-
tus quo. Let me tell you what happens
if we maintain the status quo. These
are the numbers. Right now, the aver-
age cost for a family for health insur-
ance is $13,244. If we do not take action,
by 2016—that is not too many years
away—it is going to be $24,291.

The ACTING PRESIDENT pro tem-
pore. The Senator has consumed the 20
minutes he was yielded.

Mr. CARDIN. May I have 2 more min-
utes, if that is possible?

Mr. BAUCUS. I yield the Senator 2
more minutes.

Mr. CARDIN. Mr. President, if people
are going to be able to maintain their
existing coverage, we have to act, and
this bill will allow us to act. That is
why the American Medical Association
supports the bill. This bill will help our
Medicare population because it
strengthens Medicare, as I pointed out
before. That is why the AARP supports
it. We will be able to provide preven-
tive services, such as annual physicals,
for our seniors. This bill is important
for small business owners who no
longer will be discriminated against by
paying 20 percent more than com-
parable large companies pay for the
same type of insurance product.

This bill is good for Marylanders. It
is good for every American. It moves us
toward universal coverage. The bill is
not perfect. I am disappointed with
some of the things in the bill and some
of the things that did not make it into
the bill. But this bill establishes the
framework for wuniversal, affordable,
quality care for every American. It
speaks to the values of our Nation.

I am proud to support this legisla-
tion, and I know we will look back at
this day as being one of the bright mo-
ments for America, where we said to
the people of our Nation that, indeed,
we will provide affordable, quality
health care for every American.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Montana is rec-
ognized.

Mr. BAUCUS. I yield 15 minutes to
the Senator from Delaware, Mr. KAUF-
MAN.

The ACTING PRESIDENT pro tem-
pore. The Senator from Delaware is
recognized.

Mr. KAUFMAN. Mr. President, I
thank the manager not just for this but
for the many things he has done to
make this bill a possibility. It is truly
historic, transformational. To a large
degree, it is because of his hard work.
I appreciate that.

Also, I yield him 30 minutes of my
postcloture time.

The ACTING PRESIDENT pro tem-
pore. The time will be so yielded.
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Mr. KAUFMAN. Mr. President, I rise,
once again, to express my support for
this historic health care legislation be-
fore us. After more than a year of de-
bate and months and months of nego-
tiations, I welcome the extraordinary
opportunity finally to enact meaning-
ful health care reform. Yes, I mean
years and months, since this reform ef-
fort has been a long and deliberative
process, not the rush job opponents of
this effort have been claiming.

I must admit, however, there were
times during this debate when I was
not sure if we were ever going to reach
this point. In fact, I was convinced we
were not. But I found in my life that
when you think things are never going
to happen, as with every important
thing I have ever done, you reach a
point when you say this is never going
to happen, and this is another example.
There are many times I never thought
this would happen.

From the bogus charge of death pan-
els—which was just named
politifact.com’s ‘“‘Lie of the Year’—to
the tension over whether the bill will
contain a public option, which I sup-
ported, there were some long days
where it was hard to see how we were
going to get to the end point.

But thanks to the hard work of the
majority leader, as well as Senators
BAucus, DopD and HARKIN and their
staffs, we are finally here.

As many of you know, I have worked
in and around the Congress for more
than 36 years. I have learned quite a bit
about how things operate in the Sen-
ate.

The Senate is commonly referred to
as the most deliberative body in the
world. But such deliberations are not
always pretty. Sometimes tempers
flare, sometimes debate does not reach
the level we aspire to or the American
people deserve. Sometimes the most
important legislation actually fails to
get the votes necessary to pass.

We all know what happened to health
care reform the last time we attempted
a major overhaul 15 years ago when
President Clinton tried to pass his
version of health care reform. The de-
bate was just as passionate with
charges and countercharges on both
sides of the aisle. Because of the
coarseness of that debate, because of
the seemingly intractable opposition
to health care reform, Congress has
been wary in the intervening 15 years
to take up this cause again, and it is
understandable.

But over the past 15 years, our health
care system has gotten more expensive.
Rising medical costs, skyrocketing
premiums, increasing numbers of the
uninsured and the strain on both busi-
ness and providers have brought the
critical need for health reform back to
the Senate this year.

Make no mistake, we need health
care reform now. The status quo—what
I call the present health care system—
is simply unsustainable.

Medical costs account for one-sixth
of domestic spending and are headed
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upward. In 1979, we spent approxi-
mately $220 billion as a nation on
health care. In 1992, we spent close to
$850 billion. In 2009, we will spend $2.5
trillion on health care. Listen to this:
$220 billion in 1979, $850 billion in 1992,
and $2.5 trillion in 2009. How can any-
one argue it is not time to deal with
health care reform and that the need is
urgent? The trajectory of our national
health care expenditures is out of con-
trol.

In addition, one of the biggest—if not
the biggest—forces behind our Federal
deficit, which we hear so much about
on this floor, are the skyrocketing
costs of Medicare and Medicaid. In 1996,
Medicare and Medicaid accounted for
only 1 percent of all government ex-
penditures; they now account for 20
percent. If we do nothing to start bend-
ing the cost curve down for Medicare
and Medicaid, we will eventually spend
more on these two programs than on
all other Federal programs combined.
We must slow the level of growth in
the Medicare and Medicaid Programs if
we are to ever get our budget situation
under control.

In addition to the fiscal pressures
crushing our Federal and State govern-
ments, the present health care system
is also crushing families and workers.
Just look at the rise in the insurance
premiums in my home State of Dela-
ware. In 2000, the average premium for
family health coverage was just over
$7,500. That is $7,500. By 2008, the num-
ber had jumped to $14,900—that is
$14,900—almost doubling in just 8
years. If we fail to enact the pending
health care reform legislation, the
same premium for family coverage is
expected in Delaware to reach $29,000 in
2016.

Let me repeat that: $29,000 for family
coverage in Delaware in 2016 if we don’t
pass health care reform now.

States around the country will see
similar increases, which are simply
unaffordable. Too many people are
going bankrupt paying for their med-
ical care. Today, the inability to pay
for skyrocketing medical bills ac-
counts for more than 60 percent of U.S.
personal bankruptcies, a rate of 1%
times what it was just 6 years ago.
Keep this in mind: More than 75 per-
cent of families entering bankruptcy
due to health care costs actually have
health insurance.

Let me repeat this because it is a
critical point: Three-quarters of all
Americans filing for bankruptcy be-
cause of medical bills already have in-
surance. We also need reform to stop
the worst abuses in the health insur-
ance industry. In my year as serving as
the Senator from Delaware, I have
heard from far too many constituents
who have been refused an insurance
policy because they have a preexisting
condition.

I have heard from fathers who were
denied family insurance coverage be-
cause they were told their children had
preexisting conditions too expensive to
cover. Much to my shock—and I have
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talked about this on the Senate floor—
I have received letters from women
who have been turned down for cov-
erage because their pregnancy was con-
sidered a preexisting condition. Preg-
nancy a preexisting condition? That is
simply intolerable. Even worse, how-
ever—if that is possible—is the practice
of rescission, where insurance compa-
nies drop coverage for individuals the
moment they get sick and need their
insurance the most. Being denied cov-
erage after you have already paid your
premiums is just plain cruel.

For all those reasons and more, we
must reform the present health care
system. Thankfully, we now have the
opportunity to bring about meaningful
health care reform through the Patient
Protection and Affordable Care Act,
and I would like to take just a couple
more minutes to discuss why this legis-
lation has earned my support.

First off, it is fiscally responsible.
President Obama laid down a marker
that any health care reform legislation
that landed on his desk could not add
to our Nation’s debt. I am happy to say
this legislation passes this test.

According to the Congressional Budg-
et Office, the Patient Protection and
Affordable Care Act will reduce the
deficit by $132 billion over the first 10
years. This bill is fully paid for.

Second, the bill helps stabilize Medi-
care and Medicare Programs. In the ab-
sence of this legislation, the Medicare
trust fund is expected to go bankrupt
in 2017. According to the head actuary
at the Centers for Medicare and Med-
icaid Services, passing this bill would
extend the solvency of the trust fund
for an additional 9 years—9 years.
Medicare is a sacred trust with Ameri-
cans, and this bill ensures this trust is
preserved.

In addition to reducing the deficit
and shoring up the Medicare Program,
this bill contains numerous provisions
that will help Americans afford their
premiums and prevent them from filing
for bankruptcy protection. Starting
next year, insurers will no longer be
able to place lifetime caps on health
care benefits. For the next several
years, insurers will also be restricted
in the annual limits they can place on
benefits, and then these will be elimi-
nated altogether in 2014.

These are huge changes for people
with debilitating diseases and those
who experience unexpected cata-
strophic events costing millions of dol-
lars in treatment.

In addition, premium subsidies for
families with incomes under 400 per-
cent of the poverty level—or $88,000 for
a family of four—will be available to
help them afford their premiums once
the new insurance exchange is up and
running. There will also be annual lim-
its on out-of-pocket costs for individ-
uals, and dependents will be able to be
covered under their parents’ insurance
policies until the age of 26.

All of these are meaningful reforms
that will dramatically lower the rate of
bankruptcies associated with medical
costs.
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The bill also contains some other
great consumer protections that don’t
currently exist in our present health
care system. I have already highlighted
the problems in the current system
with insurers denying coverage for peo-
ple with preexisting conditions and re-
scinding coverage when people get
sick. Under this bill, Americans will fi-
nally be freed from the shackles of pre-
existing clauses that have Kkept so
many from obtaining much needed
health insurance.

Starting next year, insurers will no
longer be able to deny coverage to chil-
dren with preexisting medical condi-
tions. This ban on not covering pre-
existing conditions will be extended to
all Americans in 2014.

The bill also forbids insurers from re-
scinding health insurance after Ameri-
cans have already paid their premiums.
Americans will no longer lose their
coverage when they get sick and need
it most.

In addition, the bill dramatically ex-
pands coverage of prevention and
wellness services. It provides incen-
tives for employers to implement
wellness programs and offers a new an-
nual wellness checkup for seniors en-
rolled in Medicare.

These are all good, positive reforms
to our health care system.

Now that we are close to finishing
this debate, the media has focused its
attention on particular deals that ben-
efit certain Senators and specific
States, but I want to point out that all
the benefits I have talked about—all of
them—are available to every American
in every State.

Most every Senator has brought
something to this debate and to this
bill. I am very pleased that the man-
agers’ package includes the health care
fraud enforcement amendment, which I
introduced, along with Senators
LEAHY, SPECTER, KLOBUCHAR, and
SCHUMER as cosponsors. Again, this
benefits all Americans not just Dela-
wareans.

The National Health Care Anti-Fraud
Association conservatively estimates
that 3 percent of all health care spend-
ing—some $72 billion—is lost to health
care fraud in both public and private
health care plans. That is $72 billion
lost in health care fraud in both public
and private health care plans. Other es-
timates place the figure as high as 10
percent over $220 billion.

Fraud hits every one of us in every
corner of our Nation where we can
least afford it—our health care pre-
miums—while simultaneously driving
down the quality of, and our trust in,
the health care system. This amend-
ment increases funding for fighting
fraud in public programs.

It improves screening of providers
and suppliers and requires implementa-
tion of meaningful compliance pro-
grams. This section tightens require-
ments for claims submissions and pro-
vides new tools to deter fraud and
abuse in the private insurance market.

It also strengthens criminal inves-
tigations and prosecution. Today, out-
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dated laws and punishments insuffi-
cient to provide effective deterrence
hamper prosecutors and agents. This
may seem incredible, but many crimi-
nals have told law enforcement officers
that they switched to health care fraud
from the drug trade because the re-
ward-to-risk ratio is so much higher.
Can you imagine that? There is actu-
ally an incentive for crooks in the
present health care system to commit
health care fraud.

This antifraud amendment can begin
to reverse this trend. Significantly re-
ducing costs attributable to fraud will
go a long way toward bending the cost
curve down. What this bill does is it in-
creases the sentencing requirements
for people who commit health care
fraud to make it much less attractive
for them to get into the health care
fraud business. It gives us the prosecu-
tors and the agents we need—just like
we did in the financial regulatory re-
form—to go after these folks and catch
them, then put them in jail. With these
new sentencing guidelines, we can put
them there for a longer time, discour-
aging people from getting into the
health care fraud business to begin
with.

In addition, the package of amend-
ments I cosponsored with my fellow
freshman Democrats will also improve
the bill and benefit all Americans.

I am lucky to be a member of a dy-
namic freshman class, including the
Presiding Officer, and I have enjoyed
teaming up with them in our morning
speeches and colloquies to push the
health care reform effort forward. I am
pleased that our amendment package
was accepted by the bill’s managers
and that it provides commonsense,
practical solutions that help further
contain costs, improve value, and in-
crease quality.

For example, it quickens the imple-
mentation of uniform administrative
standards, allowing for more efficient
exchange of information among pa-
tients, doctors, and insurers. It pro-
vides more flexibility in establishing
accountable care organizations that re-
align financial incentives and help en-
sure that Americans receive high-qual-
ity care. It provides greater incentives
to insurers in the exchange to reduce
health care disparities affecting under-
served minority communities.

For all the reasons listed above, from
the original text to the additions added
to the managers’ package, this bill
should and must be passed. It brings
quality, affordable health care within
the reach of all Americans, including
more than 30 million Americans who
are currently uninsured. It strengthens
the Medicare Program, extending its
insolvency for 9 years. It helps restore
fiscal order by reducing the deficit by
approximately $132 billion over 10 years
and more than $1 trillion over 20 years.
It offers much needed consumer protec-
tions that provide stable coverage at
an affordable cost.

In closing, I again want to acknowl-
edge the hard work of Senators BAU-
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cUs, REID, DODD, HARKIN, as well as
their staffs—especially their staffs—be-
cause the staff has done incredible
work on this piece of legislation. They
have enabled us to reach this historic
legislative moment.

I have ended many speeches by not-
ing that it is time to gather our collec-
tive will and do the right thing to join
this historic opportunity by passing
health care reform. I think we may
have finally reached that goal. We cer-
tainly can’t afford to wait any longer.
We need to act now. We can do no less.
The American people deserve no less.

Mr. President, I yield the floor.

The PRESIDING OFFICER (Mr.
KIRK). The Senator from Montana is
recognized.

Mr. BAUCUS. Mr. President, I yield
the remainder of the time we have in
our hour to the Senator from North
Dakota, Mr. CONRAD.

Mr. CONRAD. Mr. President, I rise
this morning not to talk about health
care but to talk about the other crit-
ical matter that faces this body before
we leave this session for the holidays
and that is the matter of extending the
debt limit of the United States. Let me
start by saying it is imperative that we
extend the debt limit. If we do not, the
United States would default on its
debt. The consequences for this coun-
try and the global economy would be
nothing short of catastrophic.

If you think about the problems cre-
ated in world markets by the fact that
Dubai defaulted on $40 billion of debt,
think of what it would mean to global
markets if the United States were to
default on $12 trillion of debt.

For those who say this is Obama’s
fault—no. This is not Obama’s fault. He
has been in office 11 months. I remind
everyone that he walked into the big-
gest mess in 70 years—deficits and debt
exploding, joblessness skyrocketing,
economic growth plummeting. All that
was happening before Barack Obama
became President of the United States.
He did not create the economic mess,
he inherited it. He did not create the
fiscal mess, he inherited it. Those are
things he had to take on as the new
President.

There were record deficits and a dou-
bling of the national debt, there was
the worst recession since the Great De-
pression, financial market and housing
crises, ongoing wars in Iraq and Af-
ghanistan, and an unsustainable long-
term budget outlook with everything
going in the wrong direction.

This is what was happening to defi-
cits before President Obama took of-
fice. The deficits were skyrocketing. In
fact, we have never held Presidents re-
sponsible for the fiscal affairs during
the first year of their term of office be-
cause everybody here knows they in-
herit a budget from the previous Presi-
dent for the first year. That is not
Barack Obama’s responsibility, that is
the responsibility of the previous ad-
ministration.

For those who say President Obama
made things worse—no, he didn’t make
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things worse, he made things better.
Yes, he added short term to the deficit,
about $300 billion in 2009 because of the
economic recovery package, but I re-
mind people the difference the eco-
nomic recovery package has made. We
have gone from private-sector job
losses of 749,000 jobs a month when he
came in—this is January of 2009, the
month he came in. Job losses had
mounted to 749,000 jobs a month. Look
at the trend. Because of the recovery
package and other measures that were
put in place, the changes in private
nonfarm payrolls have improved dra-
matically, from losses of over 700,000 a
month in January to losses of 18,000
last month. We now believe that, in the
first quarter of next year, those job
losses will have become job gains.

The same thing happened on eco-
nomic growth. Economic growth was
sharply negative when President
Obama came into office. In the last
quarter, we now know the economy ac-
tually grew at a rate of 2.2 percent.
That is a dramatic change. The fact is
President Obama made things better.
He inherited a disaster and he went to
work to get America back on track.

Let’s look for a moment at the debt.
This is what happened under the pre-
vious administration. The gross debt of
the United States skyrocketed, more
than doubling under the previous ad-
ministration. So this is what the cur-
rent President inherited. He did not
create it. He wasn’t the architect of it.
He didn’t produce these deficits and
debt. He inherited them.

It is true we are still on a course for
long-term debt that is unsustainable.
This was the cover of Newsweek on De-
cember 7, Pearl Harbor day. The News-
week cover said this: “How great pow-
ers fall; steep debt, slow growth, and
high spending kill empires—and Amer-
ica could be next.”

When you went inside to the story, it
said this:

This is how empires decline. It begins with
a debt explosion. It ends with an inexorable
reduction in the resources available for the
Army, Navy, and the Air Force . . . If the
United States doesn’t come up soon with a
credible plan to restore the Federal budget
to balance over the next 5 to 10 years, the
danger is very real that a debt crisis could
lead to a major weakening of American
power.

I don’t know what could be more
clear than that. Here is what has hap-
pened since 2001. Again, most of this is
on the shoulders, the responsibility of
the previous administration, because
the debt absolutely skyrocketed under
their watch. But it is continuing to
grow and we must face up to that.

What is even more alarming is the
longer term outlook. On the trend we
are on, the debt, which will reach over
100 percent of the gross domestic prod-
uct by 2019, is projected to hit 400 per-
cent of gross domestic product by 2050.
That is the trendline we are on. That is
the trendline we have been on since
2001, a trendline of massively growing
debt. The question is, can we face up to
it? Do we have the strength, do we have
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the will to take on the burgeoning
debt?

This is what the National Journal
wrote on November 7 of this year:

The debt problem is worse than you think.
Simply put, even alarmists may be under-
estimating the size of the (debt) problem,
how quickly it will become unbearable and
how poorly prepared our political system is
to deal with it.

The reality we confront tomorrow
morning is whether we will extend the
debt limit of the United States. We
have no choice. If we fail to pay the
debts we have already accrued, the
United States and other markets
around the world would collapse. That
is just the fact. We cannot permit that
to happen.

How we got to this point is very clear
to me. The previous administration put
forward a fiscal policy that doubled the
debt of the United States and put us on
track to continue doubling it every 8
years. The current administration has
taken action to get the economy mov-
ing and growing again. Had they not
taken those steps, which add to the
deficit in the short term, the long-term
debt outlook would be even worse.
That does not take away from the fact
that we have to deal with the reality
that confronts us now. That reality is
we are on a trendline that is absolutely
unsustainable.

To those who say if you deal with the
debt, you are going to have to do some-
thing about Social Security and Medi-
care and revenue—I say yes. That is
true. We are going to have to do some-
thing about all of those. To those who
say dealing with the debt means facing
up to the hard reality that confronts
this country and the fact that we are
on a course that is unsustainable—I
say yes. That is true. We are going to
have to make changes in the entitle-
ment programs. We are going to have
to make changes in the revenue sys-
tem.

When I say that, I don’t mean by that
the first thing we do is raise taxes. The
first thing we ought to do is collect the
taxes that are already owed but are not
being paid because of these offshore tax
havens and abusive tax shelters and all
the rest. We can get more revenue. We
do not need to raise taxes to get more
revenue. We need to collect the rev-
enue that is currently owed and we
need to get it from the people who are
cheating all the rest of us by engaging
in these tax schemes—offshore tax ha-
vens, abusive tax shelters. We even
have companies now that are leasing
sewer systems, buying them from Eu-
ropean cities in order to depreciate
them on the books in the United States
to reduce their taxes here, then leasing
those same sewer systems back to the
European cities that built them in the
first place. That is happening right
now.

If you doubt we are losing money to
offshore tax havens, Google ‘‘offshore
tax havens’ and see how many hits you
get. You get over a million. Those sites
describe a life of luxury, living off-
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shore, tax free, on income received in
this country, income on which taxes
are owed in this country but not paid.
That is the kind of thing that has to be
stopped.

Mr. President, how much time do I
have remaining?

The PRESIDING OFFICER. The Sen-
ator has 5% minutes.

Mr. CONRAD. Let me talk for a
minute about what Senator GREGG and
I have proposed: a bipartisan task force
to deal with this long-term debt threat.
Our proposal has 35 cosponsors now.
The idea is to give a group of our col-
leagues and members of the adminis-
tration the responsibility to come up
with a plan to reduce the deficits and
debt. If a plan enjoyed a supermajority
among the group of 18 who would be
given the responsibility to come up
with such a plan—if 14 of the 18 could
agree on a plan—it would have to come
here for a vote. It would come here for
a vote. Every Senator would retain
their rights to vote up or down. Every
Senator would retain their rights. And
it would require 60 votes in the Senate
to pass, it would require 60 percent of
the House to pass and the President
would be able to veto it if he didn’t like
it.

I think it is clear that we have a real
challenge facing our country and it is
going to take some special process to
deal with it. What we have outlined
would put everything on the table with
18 Members, 10 Democrats, 2 from the
administration, and 8 Republicans. All
task force Members would need to be
currently serving in Congress or the
administration. If 14 of the 18 could
agree, that report would have to come
to the Congress for a vote. The report
would be submitted after the 2010 elec-
tion and there would be fast-track con-
sideration in the Senate and the House.
There would be a final vote before the
111th Congress adjourned.

To those who say that is going to
shred Social Security and Medicare—I
say no. What threatens Social Security
and Medicare is our doing nothing.
Both of those programs are already
cash negative. The trustees of Medicare
tell us the program will be insolvent by
2017 if we do nothing. The answer can
not be to do nothing. I believe this is a
challenge that requires us to come to-
gether now, Republicans and Demo-
crats, House, Senate, the administra-
tion, as we came together to deal with
fiscal crises in the past. The Social Se-
curity Commission in the 1980s, the An-
drews Air Force Base Summit in the
1990s—those were special procedures to
deal with a special challenge and that
is what is required now. We are on a
course that is absolutely and utterly
unsustainable.

Let me go back to the vote tomor-
row, because a group of us have said we
are not going to vote for any long-term
extension of the debt without consider-
ation of a special process to deal with
the debt, but we are also prepared to
extend the debt on a short-term basis.
That is absolutely essential. That is
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the responsible thing to do. A failure to
extend the debt tomorrow would send a
message to markets around the globe
that the United States is not going to
pay its debt. The United States cannot
renege on its commitment to pay the
$12 trillion of debt that has already
been run up. Those are not future debts
but debts that have already been in-
curred. Those are debts that are due
now and will be due in the weeks to
come.

The United States has never de-
faulted on its debt and it never can
without grave consequences to our
economy and to the world economy.

Let me say again as clearly as I can:
for those who want to blame President
Obama, that won’t wash. He has been
in office only 11 months. He walked
into the biggest mess in over 70 years—
deficits and debt exploding, job losses
skyrocketing, economic growth plum-
meting. President Obama didn’t create
that economic mess, he inherited it. He
did not create the fiscal mess, he inher-
ited it.

Tomorrow will be a key vote for this
country. Those of us who are concerned
about the growing debt and are willing
to take it on must also be responsible
about making certain that the United
States does not default on its already
accrued debts. To do otherwise would
be disastrous for this country.

How much time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator has 10 seconds.

Mr. CONRAD. Perfect. Merry Christ-
mas.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. CORKER. Mr. President, I would
inquire how much time is allotted to
me?

The PRESIDING OFFICER. The mi-
nority has 60 minutes.

Mr. CORKER. I have 10 minutes. I
wonder if the Presiding Officer might
let me know when I have 2 minutes re-
maining.

The PRESIDING OFFICER. The
Chair will do so.

Mr. CORKER. I thank the Chair.

Mr. President, I have watched this
body over the last period we have been
discussing health care. The body itself,
the integrity of this body has been
challenged. I have watched as individ-
uals have challenged each other’s in-
tegrity as it relates to this bill. I
choose not to do that today.

I wish to say, as I do constantly in
my State, that I consider it a privilege
to wake up each day and come to work
in this body. Obviously, things don’t
always go as one might expect, but I do
consider it a privilege. I thank the
folks back home for allowing me to
serve and to deal with these important
issues.

I don’t think I will ever quite under-
stand why this bill was put together
the way it was. I certainly understand
there are differences of opinion and dif-
ferences of interest, but I don’t think I
will ever understand why Medicare
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moneys, from an insolvent program,
were used to fund a new entitlement.

CBO has come out this morning
clearly stating what we have been say-
ing for over 6 months. The fact is, tak-
ing Medicare savings and using them to
create another entitlement does not
work. It takes away from the solvency
of Medicare itself. It is kind of late, but
I am glad CBO has actually come out
and said today, finally, after months of
debate, what we have been saying from
day one, that you could not take Medi-
care savings and use them to create a
new entitlement without challenging
the solvency of Medicare itself.

I will never understand why that
building block, a flawed building block,
was used to create this bill. Everybody
knows it was that use of inappropriate
funding that began this whole partisan
divide. My guess is, we might have
ended up with a bill that would stand
the test of time had we not utilized
that basic flawed building block in the
bill.

There has been one, though, that I
have found equally problematic; that
is, the whole issue of creating an un-
funded mandate for the State of Ten-
nessee and for States across the coun-
try. The challenge to people’s personal
integrity has been centered more
around this issue than anything else,
as various Senators trying to protect
their States from an unfunded mandate
have been challenged in that regard.

Many people who serve in this body
used to be mayors, they used to be
Governors, people who had to deal with
budgets in their own States. Years ago,
in a bipartisan effort, a bill was passed
to ensure that we in Washington didn’t
pass laws that increased costs for cit-
ies. I was a mayor of a city. I was com-
missioner of finance for a State. In
those capacities, there was nothing
that was more offensive than for the
Federal Government to pass a law and
send down a mandate to a city or a
State that costs money and yet not
send the money that went with it.
There was nothing more infuriating.
We had to actually balance our budg-
ets. We didn’t have the ability to bor-
row money from overseas and to con-
tinue to operate in the red.

Back in 1995, a law was passed called
the Unfunded Mandates Reform Act. It
was done to do away with the arro-
gance that existed up until that time—
and unfortunately, continues to exist—
where the Federal Government would
create laws that would increase costs
on cities and States. It was passed in a
bipartisan way. As a matter of fact, 15
Members from the other side of the
aisle supported this law, voted for this
law, and put this law in place. Many of
the people who made this bill, created
this bill participated. The chairman of
the Finance Committee voted for this
law. The majority leader voted for this
law. The distinguished chairman of the
Budget Committee voted for this law.
The chairman of the HELP Committee
who drafted a big part of this bill voted
for this law. What this law said was
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that we could not pass legislation out
of this body, out of Congress, that
placed an unfunded mandate on States,
on cities, and caused them to have to
do things that raised expenses by laws
we created without sending the money
themselves.

Our Governor of Tennessee is a Dem-
ocrat. He is on the other side of the
aisle. We have worked closely on a
number of economic development
issues. I have talked with him all the
way through this process. He actually
had hoped to work with this adminis-
tration on health care and on health
care legislation. He has been involved
in health care all of his life. He has
managed our State well. He has dealt
with many challenging health care
issues. Much has been documented
about the travails our State has had as
it relates to Medicaid and our desire to
try to fix that. He has called this bill,
which appears to be ready to pass this
body, the mother of unfunded man-
dates. He has talked about the more
than $750 million in cost this bill is
going to cause the State of Tennessee
to deal with at a time when they are
hoping their State’s revenues will be at
2008 levels by the year 2014.

Again, I will never understand why
we have raided an insolvent entitle-
ment to create a new entitlement,
weakening Medicare. I will never un-
derstand why we have done that to cre-
ate this bill. I will never understand
why this body chose to create such a
large unfunded mandate for States
through the provisions we have put in
place as it relates to Medicaid, telling
States they have to raise the levels at
which they insure citizens across their
State to 133 percent of federal poverty.

There is no question this bill violates
the law put in place in 1995.

The PRESIDING OFFICER. The Sen-
ator has 2 minutes remaining.

Mr. CORKER. I thank the Chair.

I talked about the fact that it is a
privilege to serve in this body. Gen-
erally speaking, people try to live up to
the standards this body has set for all
of us and that citizens across the coun-
try expect us to live up to. For that
reason, I am going to raise a budget
point of order. There is no question,
per what CBO has said, the fact that
this bill is going to cause cities and
States to pay more for the health in-
surance of their employees—CBO has
stated that clearly. There is no ques-
tion this bill is going to cause States
to have to utilize dollars that other-
wise might be used for education or
public safety.

I raise a point of order. Section
425(a)(2) of the Congressional Budget
Act of 1974 makes it out of order to
consider any legislation that contains
an unfunded intergovernmental man-
date in excess of the statutory limit
unless the bill provides new direct
spending authority or includes an au-
thorization for appropriations in an
amount equal to or exceeding the di-
rect cost of such mandate in the Sen-
ate.
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The pending bill includes an un-
funded intergovernmental mandate in
excess of the annual statutory limit of
$69 million within the next 5 years.
Therefore, I raise a point of order
against the substitute amendment pur-
suant to section 425(a)(2) of the Con-
gressional Budget Act of 1974.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I move
to waive the point of order for consid-
eration of the pending legislation and
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.
The yeas and nays are ordered.
The Senator from Iowa.

Mr. GRASSLEY. Mr. President, I ask
my friend from Montana, Senator BAU-
cUs, to be alert because I want to raise
a similar request to set aside. But be-
fore I do that, I want to explain why I
am doing this. I worked for 6 years to
pass the Congressional Accountability
Act, which was signed into law by
President Clinton in 1995. I worked so
hard because I strongly believed there
should only be one set of laws in this
country.

Prior to 1995, there were two sets of
laws—one for Capitol Hill and one for
the rest of the country because Con-
gress exempted itself. That is why, fol-
lowing on that practice of 1995, I of-
fered an amendment during the Fi-
nance Committee markup to require
that Members of Congress and congres-
sional staff get their employer-based
health insurance through the same ex-
changes as our constituents. That is
something for which I also heard com-
plaints from the grassroots of Iowa
during my town meetings. I did offer
that amendment, and it was adopted
without objection.

But then after careful consideration
and examination of the bill Senator
REID put together—and this was done
by the Congressional Research Serv-
ice—it was revealed that my amend-
ment was changed under this closed-
door merger process. Something cute
happened. Under the bill we now have
before us, this requirement would not
apply to staff for committees of the
Congress or leadership offices, it would
apply to Members and their personal
staff but not leadership. That is a real
cute thing, to give exemptions for some
people on Capitol Hill but not for oth-
ers.

I ask unanimous consent to have
printed in the RECORD an analysis from
the Congressional Research Service.

There being no objection, the mate-

rial was ordered to be printed in the
RECORD, as follows:
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CONGRESSIONAL RESEARCH SERVICE,
Washington, DC, Dec. 2, 2009.
MEMORANDUM

To: Senate Finance Committee. Attention:
Andrew McKechnie.

From: Ida Brudnick, Analyst on the Con-
gress, Government and Finance Division;
Todd B. Tatelman, Legislative Attorney,
American Law Division.

Subject: Potential Statutory Interpretation
of 1312(d)(2)(D)(ii)(II) of H.R. 3590, The
Patient Protection and Affordable Care
Act.

This memorandum responds to your re-
quest for a review and potential statutory
interpretation of 1312(d)(2)(D)(ii)(II) of H.R.
3590, The Patient Protection and Affordable
Care Act.l Specifically, you have asked
whether the definition of the term ‘‘congres-
sional staff”” could be interpreted to exclude
committee staff, leadership staff, or other
employees of the Congress. The definition
used by the bill covers ‘‘all full-time and
part-time employees employed by the offi-
cial office of a Member of Congress, whether
in Washington, DC or outside of Washington,
DC.”2 In addition, you have asked CRS to re-
view the language used by S. 1796, America’s
Healthy Future Act of 2009, which was re-
ported from the Senate Finance Committee.3
S. 1796 used the term ‘‘congressional em-
ployee,” which it defined as ‘‘an employee
whose pay is disbursed by the Secretary of
the Senate or the Clerk of the House of Rep-
resentatives.” ¢ Finally, you have requested
that CRS examine what, if any, other Legis-
lative Branch employees might be covered
should language similar to that in S. 1796 ul-
timately be adopted.

Based on our review of the financial prac-
tices of the Congress with respect to pay-
ment of employees, the bill language, and
applicable canons of statutory construction,
it appears possible to argue that the defini-
tion of ‘‘congressional staff’ used by
1312(d)(2)(D)(i1)(II) excludes any staff not di-
rectly affiliated with a Member’s individual
or personal office. Should this interpretation
be adopted by an implementing body or a
court, it would appear that it would exclude
professional committee staff, joint com-
mittee staff, some shared staff, as well as po-
tentially those staff employed by leadership
offices including, but not limited to, the
Speaker of the House, Majority Leader of the
Senate, Minority Leader of the House, Mi-
nority Leader of the Senate, as well as the
Whip offices in both the House and Senate.
Moreover, this interpretation would argu-
ably exclude other congressional employees,
for example, those employed by the Office of
the House Clerk, House Parliamentarian,
House Historian, Secretary of the Senate,
Senate Legal Counsel, House and Senate
Legislative Counsel offices.

LEGISLATIVE BRANCH APPROPRIATIONS
ACCOUNTS

The legislative branch appropriations acts
funds the: Senate; House of Representatives;
Joint Items;® Capitol Police; Office of Com-
pliance; Congressional Budget Office; Archi-
tect of the Capitol, including the Capitol
Visitor Center; Library of Congress, includ-
ing the Congressional Research Service; Gov-
ernment Printing Office; Government Ac-
countability Office; and Open World Leader-
ship Program.

Both the House and Senate portions of the
annual legislative branch appropriations
bills contain one line item that provides for
salaries and expenses within Member offices.
The House and Senate sections contain addi-
tional line items for employees of leadership
offices, committees, and officers.

In the Senate, the Senators’ Official Per-
sonnel and Office Expense Account provides
each Senator with funds to administer a per-
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sonal office. It consists of an administrative
and clerical assistance allowance, a legisla-
tive assistance allowance, and an official of-
fice expense allowance. The funds may be
interchanged by the Senator, subject to limi-
tations on official mail. The FY2010 legisla-
tive branch appropriations act provided $422
million.

The Senate portion of the bill includes the
following additional headings: Expense Al-
lowances and Representation; Salaries, Offi-
cers, and Employees; Office of Legislative
Counsel; Office of Legal Counsel; Expense Al-
lowances for Secretary of Senate, Sergeant
at Arms and Doorkeeper of the Senate, and
Secretaries for the Majority and Minority of
the Senate; and Contingent Expenses. The
“Contingent Expenses’” account includes
funding for Inquiries and Investigations; Ex-
penses of the United States Senate Caucus
on International Narcotics Control; Sec-
retary of the Senate; Sergeant at Arms and
Doorkeeper of the Senate; Miscellaneous
Items; and, Official Mail Costs.

Staff in personal offices in the House of
Representatives are paid through funding
provided for Members’ Representational Al-
lowances (MRA). The MRA, which was pre-
ceded by multiple allowances for each Mem-
ber covering different categories of spending,
was first established in 1996.6¢ The FY2010 leg-
islative branch appropriations act provided
$660.0 million for MRAS.

The House ‘‘Salaries and Expenses’” ac-
count provides funding under the following
additional headings: House Leadership Of-
fices; Committee Employees; Salaries, Offi-
cers And Employees; And Allowances And
Expenses. Many of these categories include
multiple line items. In FY2010, the ‘‘House
Leadership Offices’ heading provided fund-
ing for the: Office of the Speaker; Office of
the Majority Floor Leader; Office of the Mi-
nority Floor Leader; Office of the Majority
Whip; Office of the Minority Whip; Speaker’s
Office for Legislative Floor Activities; Re-
publican Steering Committee; Republican
Conference Committee; Democratic Steering
and Policy Committee; Democratic Caucus;
Nine Minority employees; training and pro-
gram development—majority; training and
program development—minority; Cloakroom
Personnel—majority; and Cloakroom Per-
sonnel—minority. ‘“‘Committee Employees’’
provides funding in separate headings for
“Standing Committees, Special And Select,”
and ‘“‘Committee on Appropriations.” Fund-
ing for ‘‘Salaries, Officers And Employees’ is
divided among various financial, administra-
tive, legal, ceremonial, and security offices,
including, for example, the offices of the
Clerk of the House, Chief Administrative Of-
fice, Sergeant at Arms, Inspector General,
and General Counsel.

POTENTIAL STATUTORY INTERPRETATION

When interpreting the meaning of legisla-
tive language, courts will often use methods
of statutory construction commonly referred
to as ‘‘canons,” or general principles for
drawing inferences about language. Perhaps
the most common ‘“‘canon of construction” is
the plain meaning rule, which assumes that
the legislative body meant what it said when
it adopted the language in the statute.
Phrased another way, if the meaning of the
statutory language is ‘“‘plain,” the court will
simply apply that meaning and end its in-
quiry.” As the United States Supreme Court
stated in Connecticut National Bank v. Ger-
main:

[Iln interpreting a statute a court should
always turn first to one, cardinal canon be-
fore all others. We have stated time and
again that courts must presume that a legis-
lature says in a statute what it means and
means in a statute what it says there . . . .
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When the words of a statute are unambig-
uous, then, this first canon is also the last:
judicial inquiry is complete.8

Applying the plain meaning canon to the
language in H.R. 3590, it appears possible to
argue that the phrase ‘‘official office of a
Member of Congress’” most naturally refers
to Member’s personal offices and, therefore,
excludes other employees that a Member
may utilize for other purposes. For example,
Members who serve as committee chairman
or ranking members may have staff affili-
ated with their service on a given com-
mittee. While the Member may have control
over hiring, promotion, and even termi-
nation, those staff are paid by the committee
and not the Member. Moreover, the Mem-
ber’s position on the committee is not com-
monly considered their ‘‘official office,” as
committee assignments may change during a
Congress and are determined by the chamber
caucuses. Furthermore, it is worth noting
that CRS has been unable to locate any pre-
vious use of the phrase ‘‘official office of a
Member of Congress’” in statute or appro-
priations laws.

Alternatively, applying the plain meaning
canon to the language used in S. 1796, it ap-
pears possible to argue that this language in-
cludes committee staff, leadership staff and
most other congressional employees. The
language, unlike that in H.R. 3590, turns on
who the disbursing agent of the funds is,
rather than who the employer is. As a result,
the language in S. 1796 appears to be much
broader, as most ‘‘congressional employees’’
have their pay disbursed from either the Sec-
retary of the Senate or the Chief Adminis-
trative Office (CAO) of the House, regardless
of whether they are employed in a Member’s
personal office, by a committee, leadership
official, or in another capacity by the Con-
gress. Moreover, unlike the language in H.R.
35690, similar text to that in S. 1796 has been
used previously to categorize congressional
staff for salary and benefits purposes.®

OTHER POTENTIAL ISSUES

The language in H.R. 3590 raises additional
possible concerns in light of the way that the
House and Senate conduct business. For ex-
ample, one potential issue with proposing
different standards for employees in Member
office accounts and employees paid through
other House and Senate accounts arises from
the use of shared staff. Although the House
and Senate have different rules regarding
shared staff, both chambers allow types of
shared staffing arrangements that could re-
sult in an employee being both on the pay-
roll of a Member office and another type of
office.

In the Senate, 2 U.S.C. 6l1-la authorizes
limited sharing of staff:

Notwithstanding any other provision of
law, appropriated funds are available for
payment to an individual of pay from more
than one position, each of which is either in
the office of a Senator and the pay of which
is disbursed by the Secretary of the Senate
or is in another office and the pay of which
is disbursed by the Secretary of the Senate
out of an appropriation under the heading
‘“Salaries, Officers, and Employees’’, if the
aggregate gross pay from those positions
does not exceed the maximum rate specified
in section 61-1(d)(2) of this title.

The Senate Handbook summarizes these
laws, stating:10

An employee may be on the payroll of
more than one Senator’s office or on the pay-
roll of a Senator’s office and a leadership or
administrative office, providing the aggre-
gate pay received does not exceed the max-
imum annual salary for a Senator’s office (2
U.S.C. 61-1a). An employee can only be
shared between offices which are funded
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through the appropriations, ‘‘Senators’ Offi-
cial Personnel and Office Expense Account’
(Senators’ personal staff), and ‘‘Salaries, Of-
ficers, and Employees’’.

The House Member’s Handbook, as com-
piled by the Committee on House Adminis-
tration, states the following about shared
employees: 11

The term shared employee means an em-
ployee who is paid by more than one employ-
ing authority of the House of Representa-
tives.

Two or more employing authorities of the
House may employ an individual.

Such shared employees must work out of
the office of an employing authority, but are
not required to work in the office of each
employing authority. The pay from each em-
ploying authority shall reflect the duties ac-
tually performed for each employing author-
ity. The name, title, and pay of such an indi-
vidual will appear on each employing
authority’s Payroll Certification. Such em-
ployees may not receive pay totaling more
than the highest rate of basic pay in the
Speaker’s Pay Order applicable to the posi-
tions they occupy.

Employees may not be shared between a
Member or Committee office and the office
of an Officer of the House if the employee, in
the course of duties for an Officer, has access
to the financial information, payroll infor-
mation, equipment account information, or
information systems of either Member, Com-
mittee, or Leadership offices.

Applying the interpretation of H.R. 3590
suggested above, it is possible that certain
shared staff could be covered by the provi-
sion, while other shared staff, even in the
same office, would not be covered.

Because the bill does not propose a stand-
ard for determining coverage, it is poten-
tially left to the implementing authority to
establish such a standard. The implementing
authority would appear to arguably have
wide discretion in setting such a standard.
As a result, it is not unreasonable to assume
that an implementing authority could use a
majority time or similar standard in making
coverage determinations. In other words,
shared employees would need to declare
whom they spent a majority of time working
for. If the staffer’s declaration was the Mem-
ber’s official office, they could arguably be
covered. On the other hand, if the majority
of a staffer’s time was spent on committee or
leadership work, they may arguably not be
covered. It is important to note that this is
but one possible standard and that unless
otherwise stated in the bill, it will up to the
implementing authority to determine the
standard.

The language of S. 1793 arguably avoids
this problem as it appears to encompass all
shared employees because they all receive
salaries through either the CAO or Secretary
of the Senate.

Another potential issue is the scope of the
disbursing authority of the CAO of the House
and the Secretary of the Senate. The CAO
has served as the disbursing officer for the
House of Representatives since 1995. The Sec-
retary of the Senate serves as the disbursing
officer for the Senate. Both of these officers
are required to publish reports on disburse-
ment.12 Pursuant to the FY2010 legislative
branch appropriations act, the Secretary and
CAO are each responsible for the disburse-
ments for two accounts included as ‘‘joint
items.” Additional disbursements by the
Secretary include salaries and expenses of
the Joint Economic Committee and Office of
Congressional Accessibility Services.’3 The
CAO serves as the disbursing officer for the
Joint Committee on Taxation and the Office
of Attending Physician. In addition, the CAO
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and Secretary also have disbursing authority
for a number of House and Senate revolving
funds.'* Thus, it appears possible to argue
that, should the language of H.R. 3590 be in-
terpreted as suggested above, these employ-
ees would be excluded from coverage. Con-
versely, should the language from S. 1793 be
utilized, it would appear that employees of
these committees would be covered as they
are paid by the CAO or Secretary of the Sen-
ate.

Finally, there is the issue of what, if any,
other entities or employees of the Legisla-
tive Branch the CAO and/or Secretary of the
Senate may serve as the disbursing officers.
Our research indicates that although the
CAO and Secretary of the Senate served as
the disbursing officers for the U.S. Capitol
Police (USCP) prior to 2003, the Chief of the
Capitol Police currently serves as the dis-
bursing officer for the USCP.1> Moreover, it
appears that other Legislative Branch agen-
cies such as the Architect of the Capitol and
the Congressional Budget Office each have
their own disbursing agents and do not use
either the CAO or the Secretary of the Sen-
ate. In addition, it appears that the CAO and/
or Secretary of the Senate may serve as the
disbursing agent for some, but not all, con-
gressional commissions. Thus, some employ-
ees of such commissions may be covered by
the language used in S. 1793, however, none
would appear to be covered by the language
used in H.R. 3590.
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Mr. GRASSLEY. This carve-out cre-
ates a double standard and is totally
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unacceptable. This amendment goes
beyond just going where my original
amendment went to cover all people on
Capitol Hill. The amendment I am ask-
ing consent for would also include the
President, Vice President, political ap-
pointees, and senior-level staff of the
executive branch. It is only fair that if
this bill becomes law, these leaders
should themselves be subject to the re-
forms that make our constituents go
through the exchange.

I ask unanimous consent to set aside
the pending amendment in order to
offer amendment No. 3178 which is at
the desk.

The PRESIDING OFFICER. Is there
objection?

Mr. BAUCUS. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. GRASSLEY. Mr. President,
Democratic leadership and the White
House have spent months talking
about accountability. With this objec-
tion, the majority will not even con-
sider an amendment to make sure the
White House and all Members em-
ployed on Capitol Hill, not just those
in our personal offices, live under the
same new health care system the rest
of the country lives under. That sure
doesn’t sound like accountability to
me.

There is widespread agreement that
the health care system in this country
has serious problems. Costs are rising
at three times the rate of inflation.
Many Americans are uninsured. Mil-
lions more fear losing their insurance
in a weak economy or because of pre-
existing conditions. Doctors are ready
to close their doors over high mal-
practice costs and lower government
reimbursements, and we do not do any-
thing in this bill about high mal-
practice costs.

Something has to be done, everyone
seems to agree. But tomorrow the Sen-
ate will vote on a bill that makes a bad
situation worse. It is unfortunate that
we are voting on a bill that a signifi-
cant majority—61 percent—of Ameri-
cans oppose. The American people, pro-
viders, advocacy groups as well, are
simply reacting to the fact that this
bill slid rapidly down the slippery slope
to more and more government control
of health care.

It contains the biggest expansion of
Medicaid since 1965. It creates a long-
term care insurance program called the
CLASS Act that the CMS Actuary says
runs a significant risk of being
unsustainable, and one of the most sig-
nificant Members of this body referred
to it as a Ponzi scheme similar to what
Madoff did. It imposes an unprece-
dented Federal mandate for coverage
backed by the enforcement authority
of the Internal Revenue Service. It in-
creases the size of government by $2.5
trillion when fully implemented. It cre-
ates dozens of new Federal bureauc-
racies and programs to increase the
scope of the Federal role in health
care. That is a lot of power over peo-
ple’s lives concentrated in the Federal
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Government, and there are 1,697 delega-
tions of authority to the Secretary of
HHS to do things beyond authorities
specifically given in this legislation.

The excesses of this bill appear will-
fully ignorant of what is going on in
the rest of the economy outside of
health care. These excesses make it far
worse than doing nothing.

At this point in our Nation’s history,
we are facing very challenging eco-
nomic times. We have seen the auto in-
dustry go into bankruptcy. We have
seen banks shutter their doors. The
chart behind me shows how the Federal
debt has increased by $1.4 trillion since
inauguration. The chart also shows the
growing amount of debt the Federal
Government is taking on. The amount
of increased debt added just since inau-
guration puts $11,000 more of debt on
each household, and that total debt
now exceeds $12 trillion for the first
time in history.

At the beginning of this debate, one
of the key promises of health care re-
form was that it would bring down
health care costs. This needs to be done
before health spending sinks the Fed-
eral budget and saddles taxpayers. 1
have a chart that illustrates the up-
ward expenditures of health care costs
by $160 billion over the next decade,
and that comes from this bill. The red
area on this chart is the net additional
Federal health spending according to
not this Senator but the Congressional
Budget Office.

Americans have rightly lost faith
when, in the face of the current eco-
nomic crisis, Congress thinks this $2.5
trillion restructuring of the health
care system is a good idea. From ra-
tioning care to infringing on the doc-
tor-patient relationship, this govern-
ment-run system will guarantee U.S.
taxpayers a staggering tax burden for
generations to come.

When the debate began last year, in-
terested legislators of both parties set
forth benchmarks that were at the
time no-brainers and still are. But this
bill does not conform. Health care re-
form should lower the cost of pre-
miums. It should reduce the deficit.
Now, this bill does over the 10-year
window, but if you look at when the
program really starts, 4 years from
now, and look ahead 10 years at that
time, you will find it does not. It
should bend the cost curve of health
care the right way, but it does not do
that. The Reid bill does not do any of
these things we set out to do at the be-
ginning of the debate.

As we end this debate, I urge my col-
leagues to listen to the American peo-
ple. The Reid bill is the wrong direc-
tion.

Mr. President, with widespread
agreement that our health care system
has serious problems, why do we have a
partisan debate?

There is a column from the Financial
Times by a commentator, Clive Crook,
that sheds some light on the cause of
the partisanship.

Mr. Crook, a Brit, is sympathetic to
the goals and methods of my friends on
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the other side. But, as one who knows
a system of the universal coverage our
friends on the other side seek, he is
sober about the consequences.

I ask unanimous consent that a copy
of Mr. Crook’s article entitled ‘‘The
Honest Case for a Bungled Health Care
Reform,”’ be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Financial Times, Dec. 20, 2009]
THE HONEST CASE FOR A BUNGLED
HEALTHCARE REFORM
(By Clive Crook)

The US system of government has a lot in
its favour, in my view, but if you wanted to
argue the opposite, the fiasco of healthcare
reform has it all.

The measure being fought over in the Sen-
ate—if a bill gets passed, ordeal by House-
Senate conference comes next—is detested
with equal passion by left and right. A ma-
jority of the public is now opposed as well.
Even its supporters do not like it all that
much. Yet if the system fails to spit this
thing up for the president’s signature, the
country will be deemed ungovernable and the
Obama administration will be pronounced
dead. Expect the rending of garments either
way.

It does not matter that conservatives op-
pose this reform. Of course they do. Conserv-
atives are unmoved by the plight of the unin-
sured, want to block this administration’s
domestic initiatives regardless, and are in-
capable of uniting behind an alternative pro-
posal. They have nothing to offer on the
issue.

It does not matter that the loony left of
the Democratic party opposes this reform ei-
ther. In fact, that is a plus. Progressives who
want to kill the most far-reaching US social
reform in decades because it would send
more customers, public subsidy in hand, to
private insurance companies are as stone-
hearted on this matter—and as far from un-
derstanding the concerns of most voters—as
their hard-right enemies. Their opposition is
an endorsement.

What matters is the failure to rally the
country behind an initiative that, at the out-
set, voters strongly supported. A telling in-
stance of the administration’s ineffective-
ness as a spokesman for its own project came
just last week. Howard Dean, speaking for
the progressive wing of the Democratic
party, said the reform would do more harm
than good—that this was the policy the in-
surance companies had dreamed of. White
House spokesmen rushed to explain that, on
the contrary, the insurance companies hate
the bill.

Think about that. At the beginning Barack
Obama promised people that if they liked
their existing insurance arrangements—
which are mostly private, of course—nothing
would change. This entire effort is based on
preserving, by popular demand, a mostly pri-
vate model of insurance. And here is the ad-
ministration endorsing the progressives’
view that private insurers are evil, and cit-
ing the companies’ opposition to the reform
as an argument in its favour.

The White House cannot have it both ways.
If progressives are right about the wicked-
ness of private insurance, they are right that
the whole reform is misconceived. The ad-
ministration cannot appease leftist opinion
and also make the strongest possible case for
this reform to the middle of the electorate.
Since it cannot appease leftist opinion in
any case, why even try? Make a virtue of op-
position from that quarter. Mr Obama’s re-
luctance to cross that line has hobbled his
administration from the start.
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Be that as it may, the healthcare bill in its
current form is a mess—and an unpopular
mess to boot. Popular fears that the bill will
drive up insurance premiums and add to pub-
lic borrowing are probably justified. The
measure is timid about changing incentives
to promote efficiency: it proposes lots of ex-
periments, but little compulsion.

Adverse selection is likely to be a bigger
problem than the reformers say: new rules
would stop insurance companies denying
coverage to the sick, and the quid pro quo of
mandatory insurance may be insufficient to
offset this. If the insurers’ risk pools deterio-
rate, premiums will rise. Deep cuts in Medi-
care, the public insurance programme for the
elderly, are needed to balance the books, but
are unlikely to materialise in full. Higher
taxes as well as higher premiums are the
likely result of this reform.

Would it therefore be better to abandon
the effort altogether and start again? One
can think of simpler, better blueprints, but
the politics that led the country here would
still be the same—and so would the economic
constraints. It is delusional to suppose that
you can significantly widen access to
healthcare at no net public cost. You cannot
both transform a system and leave its basic
structure unaltered. Trying to squirm
around these unavoidable realities has
brought the effort to its current pass. Why
expect things to be different next time?

In the end, I think, everything depends on
the weight one attaches to achieving secu-
rity of coverage as quickly as possible. In my
view, this is the overriding consideration.
Abandoning the effort now might postpone
that goal for another decade or more. The
country should regard this as unacceptable.
Once the reform is law, though, the real
work begins. Getting a grip on costs will be
even more urgent than it is already—espe-
cially when you recall the broader fiscal ca-
lamity that awaits the country during the
next decade.

The honest case for reform along the lines
of the Senate bill is not that it fixes US
healthcare; still less that, as the White
House blithely maintains, it alleviates the
country’s fiscal distress. The truth is, it will
create more problems than it solves. But the
one big thing it gets right—the assurance of
affordable health insurance for all Ameri-
cans—is of surpassing importance.

Enacting this reform is not the end of the
healthcare argument, but the beginning. If it
does pass, it may well be looked back on as
a mistake once its financial implications
sink in. Yet the principle of universal cov-
erage will have been accepted, and with luck
there will be no going back. The price will be
high, but is worth it.

Mr. GRASSLEY. I am going to try
and break through the partisan wall
and connect with my friends on the
other side.

Costs are rising at three times the
rate of inflation.

Many Americans are uninsured, mil-
lions more fear losing their insurance
in a weak economy or because of pre-
existing conditions.

Doctors are ready to close their doors
over high malpractice costs and low
government reimbursement rates.

Something has to be done. Everyone
agrees on that much.

But tomorrow, the Senate will vote
on a bill that makes a bad situation
worse. Mr. Crook describes the state of
play well:

[t]The health care bill in its current state is
a mess—and an unpopular mess to boot.

CONGRESSIONAL RECORD — SENATE

It is unfortunate that we are voting
on a bill that a significant majority—61
percent—of Americans oppose.

The American people, providers, and
advocacy groups are simply reacting to
the fact that this bill slid rapidly down
the slippery slope to more and more
government control of health care.

Mr. Crook states:

Popular fears that the bill will drive up in-
surance premiums and add to public bor-
rowing are probably justified. The measure is
timid about changing incentives to promote
efficiency: it proposes lots of experiments,
but little compulsion.

All through this process, it is as if
Republicans and Democrats have been
living in parallel universes. Repub-
licans have focused on the elements of
the policy and asked tough questions
about the cost of the change.

Mr. Clive captures that sobering re-
ality:

Adverse selection is likely to be a bigger
problem than reformers say: new rules would
stop insurance companies denying coverage
to the sick, and the quid pro quo of manda-
tory insurance may be insufficient to offset
this. If the insurers’ risk pools deteriorate,
premiums will rise. . . . Higher taxes as well
as higher premiums are the likely result of
this reform.

Members on this side of the aisle, at
each stage of the process, have focused
on this reality. While recognizing the
worthy goal of expanding coverage, we
have been concerned about the effect
on the currently insured.

This bill contains the biggest expan-
sion of Medicaid since it was created in
1965.

It cuts Medicare by a staggering half
a trillion dollars over the next decade.

It creates a long-term care insurance
program called the CLASS Act that
the CMS Actuary says runs a signifi-
cant risk of being unsustainable.

It imposes an unprecedented Federal
mandate for coverage backed by the
enforcement authority of the Internal
Revenue Service.

It increases the size of the govern-
ment by $2.5 trillion when fully imple-
mented.

It creates dozens of new Federal bu-
reaucracies and programs to increase
the scope of the Federal role in health
care.

That is a lot of power over people’s
lives concentrated in the Federal Gov-
ernment.

And the excesses of this bill appear
willfully ignorant of what is going on
in the rest of the economy outside of
health care.

The cost of these excesses make this
bill far worse than doing nothing.

This summer, official scorekeepers
fleshed out the size of this cost of
achieving the other side’s noble, but
costly goal of expanded coverage. As on
who agrees with the goal of universal
coverage, Mr. Crook acknowledges it:

It is delusional to suppose that you can
significantly widen access to healthcare at
no net public cost. You cannot both trans-
form a system and leave its basic structure
unaltered. Trying to squirm around these
unavoidable realities has brought the effort
to its current pass.
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And yet, despite these cold hard
facts, our Democratic friends continue
to quest for the Holy Grail of expanded
coverage. Mr. Cook captures that senti-
ment:

In the end, I think, everything depends on
the weight one attaches to achieving secu-
rity of coverage as quickly as possible. In my
view, this is the overriding consideration.
Abandoning the effort now might postpone
that goal for another decade or more. The
country should regard this as unacceptable.

Does anyone doubt this is where our
Members on the other side are coming
from? Some are explicit about it, like
my friend, the majority whip. I recog-
nize that transparency. But to them
the price—for everyone else, the in-
sured, businesses, Federal and State
taxpayers, and Medicare patients—is
secondary.

Go back and look at the many pages
in the RECORD and you will see two
themes prove my point. One is the
Democratic theme. Most of the debate
from those on the other side has been
about what they want this bill to do.
They want it to expand the role of the
Federal Government in health care.
Hence, the prideful references to past
efforts, successful and unsuccessful, in
that regard. They want it to solve all
problems the uninsured face. They re-
cite case after case of uninsured and
underinsured. The stories they tell are
compelling. On our side, we see the
point the other side is making.

Go look at all those pages of debate
again. You will see another theme. It is
the Republican theme. That theme is
not about what we want the bill to do
for the uninsured. It is about under-
standing and explaining what the costs
and benefits of this bill are to all
Americans: Insured and uninsured,
young, middle-aged, and elderly, subur-
ban, and rural. In this regard, Repub-
licans reflect where the vast majority
of Americans are right now.

Mr. Crook, again, firmly where our
friends on the other side are, captures
the polarity of the debate:

Once the reform is law . . . the real work
begins. Getting a grip on costs will be even
more urgent than it is already—especially
when you recall the broader fiscal calamity
that awaits the country during the next dec-
ade.

Mr. Crook is correct. At this point in
our Nation’s history, we are a Nation
facing very challenging economic
times. We have seen the auto industry
go into bankruptcy. We have seen
banks shutter their doors.

The Federal debt has increased by
$1.4 trillion since inauguration. This
chart shows the growing amount of
debt that the Federal Government is
taking on. Just the amount of in-
creased debt added just since the inau-
guration is $11,535 per household.

It now exceeds $12 trillion for the
first time in history.

In these perilous times, Mr. Crook
notes the public is extremely sensitive
to the fiscal consequences of the bill
before the Senate. And that is where
Republicans have focused all along. Mr.
Crook describes the tension between
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the goal he shares with our Democratic
Members and the public’s focus on the
questions Republicans have asked for
almost a year now. On one side of that
tension are the answers to Republican
inquiries:

The honest case for reform along the lines
of the Senate bill is not that it fixes U.S.
healthcare; still less that, as the White
House blithely maintaings, it alleviates the
country’s fiscal distress. The truth is, it will
create more problems than it solves.

On the other side of that tension is
the goal Democratic Members seek.
Their goal of trying to achieve ‘‘uni-
versal coverage’’ overrides all other
considerations. As Crook puts it ‘“‘of
surpassing importance.”’

And, if the other side prevails, what
does it mean for the future. From Mr.
Crook, who shares my Democratic
friends’ goals, I quote:

Enacting this reform is not the end of the
healthcare argument, but the beginning. If it
does pass, it may well be looked back on as
a mistake once its financial implications
sink in. Yet the principle of universal cov-
erage will have been accepted, and with luck
there will be no going back, The price will be
high, but is it worth it?

What is that price, Mr. President? To
a certain extent, what we do know is
that it is high for everyone, but the un-
insured population. To the extent we
don’t and cannot know, it is likely to
be higher.

From rationing care to infringing on
the doctor-patient relationship, this
government-run system will guarantee
U.S. taxpayers a staggering tax burden
for generations to come.

When the debate began last year, in-
terested legislators of both parties set
forth benchmarks that were no-
brainers. Health care reform should
lower the cost of premiums. It should
reduce the deficit. It should bend the
growth curve in health care the right
way.

How does the Reid bill measure up?

CBO tells us premiums rise.

What about health spending? As this
chart here illustrates, this bill bends
the Federal spending curve further up-
ward by $160 billion over the next dec-
ade. The red area on this chart is that
net additional Federal health spending
according to the Congressional Budget
Office.

How about deficit reduction? Ameri-
cans have rightly lost faith when in the
face of the current economic crisis,
Congress thinks this $2.5 trillion re-
structuring of the health care system
is a good idea.

The Reid bill doesn’t measure up on
any of those things.

The unfortunate state of this par-
tisan floor debate goes to the tension
Mr. Crook identified:

I was raised by FDR Democrats. From a
lifetime of public service, I know a little bit
about my Democratic friends’ political DNA.
A big part of that political DNA is one prin-
ciple. It is this. Expanding health insurance
trumps everything else.

I respect and understand that view.

Where we, on our side, differ, is
whether it is an absolute or relative
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principle. Does the principle of uni-
versal coverage trump everything else?
Does it trump cost containment? Does
it trump the tax burden it brings with
higher Federal and State taxes?

Does it trump the financial burden it
places on small businesses and other
employers? Does it trump the financial
burden related premium cost increases
will bring? Does it trump the negative
impact it will have on the Medicare
Program that our seniors count on?

For those of us, on this side, expand-
ing coverage is a worthy goal. But it is
not an absolute goal. We prefer to ex-
pand coverage through better access
and affordability. But that goal of ex-
panded coverage must be balanced with
other goals.

We view it as relative to those other
goals. It is relative to whether the re-
lated Federal and State tax burden is
bearable. It is relative to realistic cost
containment reforms. It is relative to
whether the cost burden on employers,
especially small businesses, is bear-
able. It is relative to whether the im-
pact on Medicare services and solvency
is bearable.

The American people have tuned into
this debate. They don’t like the par-
tisanship. They agree with all of us
that reform is needed. They have been
telling us that expanding coverage is
important, but not absolute.

I urge the other side to make the
honest case for reform to the American
people. That will lead to a bipartisan
response, process, and product. Ameri-
cans don’t want bungled health care re-
form.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, I want to
associate myself with the comments of
the Senator from Iowa. In fact, I would
like to incorporate them by reference
in my comments because they were so
on point on the issue of substance as to
what this bill does not do and what it
does do. In both instances, he is abso-
lutely right. The bill does not accom-
plish what we set out to do, which was
cover all Americans, which was to bend
health care costs down, which was to
let you keep your insurance if you had
it and not have your premiums go up.
It does just the opposite.

It is a $2.3 trillion increase in health
care spending—$2.3 trillion. That is
how much it grows the government.
Health care costs go up by over $230
billion in the first 10 years. We know
premiums are going up.

Now we have this interesting issue
involving Medicare. We have heard a
lot of talk from the other side of the
aisle about how Medicare is not being
cut, and if it is being cut, it is just
being used to help a new entitlement,
and therefore it should be counted as
part of the basic effort to bring fiscal
responsibility to this bill. Well, that is
hokum, just pure unadulterated
hokum. Medicare is being cut by $500
billion the next 10 years, $1 trillion
over the first 10 years of full implemen-
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tation, and $3 trillion over the first 20
years. And then the money is being
spent not to make Medicare more sol-
vent, not to make Medicare stronger so
it does not have a huge unfunded liabil-
ity, it is being spent to create this
brandnew entitlement—an entitlement
that is massively going to expand the
size of government by $2.3 trillion.

The American people understand this
does not work. Common sense kicks in
with the American people. They
know—they know—from common sense
that you cannot possibly cut Medicare
by $3 trillion, spend it on a new entitle-
ment, and have fiscal responsibility
around here and claim Medicare is bet-
ter off for it. And they do not have to
know it through common sense; all
they have to do now is listen to the
CBO, which has now written us a let-
ter. Let me quote from this letter be-
cause it is a devastating letter. I just
wish this bill was going to be on the
floor long enough for it to actually be
open to public view and have some sun-
shine on it. It is being rushed through
here just before Christmas so nobody
can see what is actually in it. But here
is what CBO says:

The key point is that the savings to the HI
trust fund—

That is the Medicare trust fund—
under the [bill]—

They use the acronym for it—
would be received by the government only
once, so they cannot be set aside to pay for
future Medicare spending and, at the same
time, pay for current spending on other parts
of the legislation or on other programs.

Exactly what this bill does: It spends
the Medicare money on other pro-
grams.

They go on to say—and this is CBO
speaking, not me:

To describe the full amount of the [Medi-
care] trust fund—

Again, they use ‘‘HI trust fund”’—
savings as both improving the government’s
ability to pay future Medicare benefits and
financing new spending outside of Medicare
would essentially double-count—

I repeat: ‘“‘double count’”—

a large share of those savings and thus over-
state the improvement in the government’s
fiscal position.

The simple fact is, what is happening
here is a scam, a pure and simple scam
on the American people and especially
on the seniors in this country because
Medicare is being cut by billions of dol-
lars in order to create a new entitle-
ment, and it is going to have a mas-
sively negative effect on the fiscal
health of this Nation because we know
that new entitlement will not be fully
funded and we know Medicare has $35
trillion of unfunded liability out there.

If you are going to cut Medicare by $3
trillion, as the other side of the aisle is
proposing, if you are going to eliminate
Medicare Advantage for a large number
of seniors—except those who live in
southern Florida—then that money
ought to be used to reduce the debt so
that the Medicare system becomes
more solvent. It is that simple in the
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long run. It is not being done here. CBO
has pulled the curtain back from this
game and made it very clear that it is
not going to be done. Of course, nobody
is going to learn this because they are
going to pass this bill through here be-
fore anybody can figure that out and
even listen to CBO.

It is just an outrage the way this bill
was put together. We all know that.
Dark of night, back rooms, deals every-
where, only a few people in the room;
those people who really drafted the
bill, very small crowd. Nobody else was
allowed in. No cameras, no information
about what was going on. And then you
would bring in a Senator here and a
Senator there and say: What do you
need from me to get your vote, and
something would appear in the bill, I
guess. Then the bill arrived here.

It is not unusual around here to have
earmarks in bills. If they were within
the budget and the budget was reason-
able, I would even ask for earmarks.
But this goes way beyond the concept
of earmarks—this bill. This bill fun-
damentally changes policy—that has
never happened around here—for one
part of the country versus another part
of the country. In other words, all of
America—all American seniors—will
have to live by massive cuts in Medi-
care Advantage. That is a pretty good
health insurance program for a lot of
seniors; I think there are 11 million
seniors on that program. All of Amer-
ica has to live by that policy except for
three counties in southern Florida. All
of America has to live by an insurance
situation where insurance companies
are taxed at a certain rate, except in-
surance companies in Nebraska. All of
America has to live by Medicaid reim-
bursement rates, which are going to
cost the States billions of dollars—New
Hampshire, $120 million over 10 years—
except for Vermont and Massachusetts.
And then there is a special exemption
in here for New York and a couple of
other States—Louisiana, $300 million.
That is a total corruption of the con-
cept of policy. Policy in America is
supposed to cover everyone. When the
Federal Government acts, it is sup-
posed to be a policy that affects every-
one equally. You are not supposed to
have little cadres of exceptions for
those policies.

This bill has been called historic—
historic—by my colleagues on the
other side of the aisle. Well, the most
historic thing about this bill is the fun-
damental damage it has done to the
concept of open, thorough, and public
debate that was at the heart of the
thought process of Adams and Madison,
our Founding Fathers, when they cre-
ated the checks and balances system,
with the Senate at the center. The Sen-
ate was supposed to be the place where
bills come to the floor, they are open
to debate, there are amendments, and
you have a process where things get
aired and there is sunshine. No sun-
shine here—no, not at all. This is not
majority rule, as conceived by our
Founding Fathers in Philadelphia. This
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is closer to the single-party state sys-
tem we see in Europe—or have seen in
Europe. The minority is ignored, and
there are no checks in this process on
the autocratic rule of the majority.
The irony, of course, is that the bill
never went through the public’s consid-
eration, never went through com-
mittee, and was drafted behind closed
doors and has been on the floor for less
than 72 hours. As a result, we are deliv-
ered a health care bill that has been
corrupted by special interests, espe-
cially on the issue of policy, that is ex-
traordinarily expensive and has a mas-
sive expansion in the Federal bureauc-
racy, to which, if you applied the word
“reform,” you would have to call Ber-
nie Madoff ‘‘honest.”” The terms just
simply do not apply here.

Unfortunately, this bill in its present
form, I believe, will lead to funda-
mental harm to the fiscal health of
this Nation. There is no question in my
mind but that if we load $2.3 trillion of
cost onto our government, expand our
government in this manner, our chil-
dren are going to be passed a nation
where they have less opportunity than
our generation had. Further, I do not
think it is going to help the Nation’s
people, our people relative to their
health care. I think it will lead to a
significant contraction of the quality
of health care, especially for seniors
but for all Americans, as we lose the
innovation, the energy for innovation,
and the resources for innovation. As a
result, this bill, in my opinion, should
be sent back to the drawing boards and
should be reconsidered.

Mr. President, I yield the floor.

The PRESIDING OFFICER (Mr.
KAUFMAN). The Senator from Texas.

Mr. CORNYN. Mr. President, over the
last few days, as we have dug into this
bill and the process by which it was
written behind closed doors, we have
discovered the bill is chock-full of
sweetheart deals.

When Americans voted to change
Washington last year, they did not
think it would be politics as usual
here, but unfortunately it has sunk to
a whole new level. It is painful for me
to read the editorials in hometown
newspapers back in Texas and else-
where around the country to see what
editorial opinion and other opinion
leaders are saying about the process by
which this bill was written, but let me
read a couple of lines from the Fort
Worth Star-Telegram:

The tawdry use of earmarks to bury the
doubts of recalcitrant moderate Democrats
was a cynical display of ends-justifies-the-
means horse-trading that President Barack
Obama campaigned against as a Senator and
a candidate.

This was an administration that was elect-
ed on the campaign slogan: ‘‘Change You Can
Believe In.”

But when David Axelrod, one of the
masterminds of the campaign, one of
the advisers to the President, was
asked about that, he said:

Well, this is just the way it is. This is the
way Washington works.

I, for one, want to stand up and say
this is not the way it should work. I
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know Presidents campaign for office
saying they are going to change Wash-
ington, but the truth is the hardest
fight is to Kkeep Washington from
changing you. Unfortunately, it seems
as though that is what has happened
here.

Rather than listening to the Amer-
ican people, the creators of this health
care bill started with the special inter-
ests first. That is where the meetings
behind closed doors started—with the
pharmaceutical industry, to cut a deal
with them; with the insurance indus-
try, to cut a deal with them. The insur-
ance industry will get $476 billion
worth of tax credits from this bill
alone, and the hospital industry, and
the list goes on and on.

Colleagues will stand up and tout the
endorsement of organizations such as
AARP that has backed nearly $¥2 tril-
lion in cuts out of Medicare because, as
it turns out, they are in the insurance
business and they can sell more
Medigap policies when they cut Medi-
care Advantage, as this bill does.

In order to get the 60 votes for clo-
ture on the motion to proceed, we
didn’t hear high-minded and idealistic
debates about what is the right policy
for this country when it comes to re-
forming our health care system. If this
bill could have passed or mustered 60
votes because it was such great policy
and the American people were embrac-
ing it, you wouldn’t need to make all
the sweetheart deals that were made
behind closed doors to induce recal-
citrant Senators to vote for cloture,
not because they think it is the right
policy but because their State got a
special deal.

We know well about what happened
in Louisiana and now in Nebraska, but
of course there were special deals for
Vermont that included $600 million in
the managers’ package. We know that
in California, the so-called ‘‘Botax’ has
been replaced now by another tax on
tanning beds at the insistence of one of
the businesses named Allergan out in
California which led the lobbying cam-
paign to defeat the cosmetic surgery
tax.

We have heard this is all about keep-
ing insurance companies honest, but
the fact is there were special deals here
for insurance companies in Nebraska—
what has been coined the ‘“Omaha
Prime Cuts,” the carve-out from new
fees for Mutual of Omaha and other in-
surance companies doing business in
Nebraska that no other insurance com-
pany in the Nation is going to benefit
from.

Then there is the so-called ‘‘Gator
Aid” special deal for insurance compa-
nies in Florida.

There is a $100 million hospital deal
in Connecticut—something called ‘U
Con.”

And, of course, there were deals for
Montana that were slipped in the bill.
Although, you know what, no one actu-
ally had the courage to mention the
name of the State. You had to start to
dig into it, like the Louisiana deal. At
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least the Senator from Nebraska was
brazen enough to actually have Ne-
braska listed by name. The rest of
them you have to dig out by trying to
figure out: Who benefits from this deal
and who doesn’t?

I want to ask: What about the other
States? My State, under this unfunded
mandate in this legislation, will have
to pay the State taxpayers $21 billion
in unfunded Medicaid liabilities over
the next 10 years. We didn’t make a
sweetheart deal to vote for bad policy
because my State could get some extra
money, because I think that is unprin-
cipled. I wouldn’t do it. But what about
the other States that voted for the bill
without getting the sweetheart money,
such as Arkansas, which faces an un-
funded Medicaid mandate of $335 mil-
lion; Colorado, $624 million; California,
$3.5 billion—a State that is already
nearly bankrupt. This is going to make
their situation enormously worse, as
Governor Schwarzenegger has acknowl-
edged.

I am not saying other States should
somehow get the sweetheart deals that
were negotiated for these other votes,
but I am saying this entire bill is a bad
deal and we need to kill it and start
over, strip out all the earmarks, and
bring the Kkind of transparency the
President campaigned on and that I
think the American people have a right
to expect.

These sweetheart deals are egregious
in and of themselves. What is worse—
and I have been on the telephone talk-
ing to constituents back in Texas—
there are some people who paint with
such a broad brush, they say, Well, we
think all of you are corrupt, because
this verifies some of the most cynical
suspicions that people have about gov-
ernment. I, for one, resent it. We have
many honest and honorable people who
serve in public life, and this taints us
all with a broad brush and, simply stat-
ed, makes me furious. I resent it. I re-
sent those who brought us to this posi-
tion, because I think it sullies the rep-
utation of the Senate.

In a moment I am going to offer a
point of order, but let me first note
that one of Senator REID’s first acts as
majority leader was to pass the Honest
Leadership and Open Government Act.
Let me tell my colleagues the name of
that again. It is called the Homnest
Leadership and Open Government Act.

In 2007, President Obama, then Sen-
ator, said:

To earn back the trust to show people that
we are working for them and looking out for
their interests, we have to start acting like
it.

Unfortunately, for the American peo-
ple, Washington has not yet started to
act like it.

This landmark ethics reform legisla-
tion required Senators to publicly dis-
close earmarks and who requested
them. Senator GRASSLEY and I have
both made parliamentary inquiries
about whether this provision has been
complied with, which is now contained
in rule LXIV of the Senate Standing
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Rules, and we found that the majority
leader has so far not complied with
these public disclosure rules that he
himself championed. Since my friends
on the other side of the aisle don’t
seem to care a lot about this, we have
to insist that this provision be com-
plied with. In a moment I will raise a
point of order about this violation of
the Senate rules. We need to force the
Members of this body to be honest
about who has required special favors
and earmarks, tax treatments and ben-
efits in this bill.

I have a parliamentary inquiry.

According to rule XLIV, paragraph
4(a) of the Standing Rules of the Sen-
ate states:

If during the consideration of a bill or joint
resolution, a Senator proposes an amend-
ment containing a congressionally directed
spending item, limited tax benefit, or lim-
ited tariff benefit which was not included in
the bill or joint resolution as placed on the
calendar or as reported by any committee, in
a committee report on such bill or joint reso-
lution, or a committee report of the Senate
on a companion measure, then as soon as
practicable, the Senator shall ensure that a
list of such items (and the name of any Sen-
ator who submitted a request to the Senate
for each respective item included in the list)
is printed in the CONGRESSIONAL RECORD.

I would simply inquire of the Chair:
Is the Chair aware whether this list of
congressionally directed spending
items and their Senate sponsors has
been printed in the CONGRESSIONAL
RECORD?

The PRESIDING OFFICER. The
Chair is not aware if such a disclosure
has been made.

Mr. CORNYN. Mr. President, under
those circumstances, I raise a point of
order that the amendment is not in
order since it violates the provisions of
Senate rule XLIV, paragraph 4(a).

The PRESIDING OFFICER. Para-
graph 4(a) of rule XLIV requires that
the Senator who proposes an amend-
ment containing any congressionally
directed spending item ensure as soon
as practicable that the list of such
items be printed in the CONGRESSIONAL
RECORD. The provision is not enforce-
able and no point of order lies.

Mr. CORNYN. Mr. President, I appeal
the ruling of the Chair and I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I move
to table the appeal of the ruling of the
Chair and I ask that the vote occur
upon the expiration of all postcloture
time.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. BAUCUS. I ask for the yeas and
nays on the motion to table.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The yeas and nays are ordered.
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The Senator from Missouri is recog-
nized.

Mr. BOND. Mr. President, last week 1
had a little fun with an old holiday
classic: Clemente Clark Moore’s ‘“The
Night Before Christmas’ which you
can still find on YouTube, by the way.
While I meant this parody to bring
some much needed levity to the proc-
ess, the points I made are very serious.
For the American people, there is noth-
ing more serious than the reform bill
we are considering today.

The majority’s so-called reform
package will restructure one-sixth of
our struggling economy, drive health
care costs higher, force millions off
their current plan, put health care de-
cisions in the hands of bureaucrats, cut
seniors’ Medicare, raise taxes, and hurt
small businesses and cost jobs.

There is nothing funny about this
health care bill. Americans faced with
rising premiums asked for bipartisan
reform to make health care costs af-
fordable. But the Democratic bill fails
to give the American people what they
want, which is why Senator REID has
written bill after bill behind closed
doors with no Republicans. The major-
ity party doesn’t want Americans to
know they are getting a lump of coal
for Christmas until it is too late.

But Leader REID has outdone himself
on the latest deal he cut. His is Chi-
cago-style politics at its worst: a 2,700-
page backroom deal written behind
closed doors, full of political payoffs,
vampire votes in the dead of night, all
to pass a health care bill before Christ-
mas that the American people don’t
want, that will increase health care
costs, raise taxes, and cut Medicare for
seniors, operating under an arbitrary
deadline which seems designed to mini-
mize transparency, understanding, and
public involvement.

But I want the American people to
know what they are getting from the
majority this holiday season. I don’t
want my good friend from Nevada to be
known as Hurry-up-and-Reid, so let’s
talk about what is in this bill.

Under the majority’s latest back-
room deal, Americans are getting more
taxes. This deal imposes about $500 bil-
lion in fees and taxes on individuals,
families, and businesses.

Under the majority’s latest back-
room deal, Americans who own small
businesses—the backbone of our econ-
omy—are getting more taxes and cost-
ly regulation. For small businesses who
employ a large number of those cur-
rently uninsured, this bill does nothing
to help make insurance more afford-
able or accessible.

The bill contains a costly employer
mandate which destroys job creation
opportunities for employers. It doesn’t
take a rocket scientist or an economist
to figure out that the multiple pen-
alties small businesses will pay for
full-time workers will result in these
companies forcing workers from full
time to part time and discouraging new
hiring. Companies are going to have to
think twice before hiring new full-time
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workers if it is going to cost them a
pretty penny, at a time when the com-
panies are trying to pinch pennies.

There is also a paperwork mandate
which is a new administrative burden
on small business which, according to
the National Federation of Independent
Business, will impose a direct $17 bil-
lion burden on businesses.

Unfortunately for small businesses,
unlike larger businesses or unions, the
news gets even worse. Unlike large
businesses, most small businesses can
only find and purchase health insur-
ance in the private insurance market-
place. That means to insure their em-
ployees, small businesses have to go to
the big insurance companies on which
the Reid bill is placing hefty new fees.
Most folks don’t have a problem with
putting more fees on insurance compa-
nies. It seems to be politically popular,
but it is economics 101 that these in-
surance companies are not going to
suck it up and swallow all of these new
fees themselves. CBO has stated so ex-
plicitly. Instead, they will pass the fees
on to small businesses that will have
no choice but to purchase their serv-
ices.

One of the gimmicks the majority is
using to hide the cost of the bill is a
weak tax credit that is supposed to
help small businesses in purchasing
health insurance.

The hitch is that small businesses
will only receive the full tax benefits if
they have less than 10 employees. If
they hire that 11th employee, the tax
credit is reduced. At 256 employees the
tax credit is no longer available.

In addition, a small business can only
get full credit if it pays its employees
an average of $25,000 a year or less. So
no salary increase, no wage increases.

In other words, in what is already a
horrible economic situation, where
businesses are shuttering their doors
and workers are being laid off, we are
actually going to punish small busi-
nesses for hiring new employees and
paying workers more.

This tax credit is also a case of bait
and switch. If your small business hap-
pens to fit in the narrow qualifications,
it is only temporary—after 6 years the
credit goes away—but the mandates
and burdens on small businesses stay.

That is why the National Federation
of Independent Businesses, in their
strong opposition to the majority’s
plan, stated that it:

will not only fail to reduce and control the
constantly climbing healthcare costs small
business owners face, but it will result in
new and greater costs on their businesses.
Reform that was supposed to be all about
small business has turned out to be more
about big business and other late-night
dealmakers, all at the expense of our na-
tion’s job creators.

That is not the kind of reform small
businesses can afford.

Under the majority’s latest back-
room deal, Americans are getting hun-
dreds of millions of dollars in cuts to
critical health care programs, such as
$118 billion in cuts to Medicare Advan-
tage, as well as cuts to hospitals, nurs-
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ing homes, home health agencies, and
hospices.

When government forced through
massive cuts to home health in the late
1990s, the wunintended consequences
were costly and tragic in Missouri. A
significant number of agencies closed,
forcing patients into more expensive
care.

One example is in one county in Mis-
souri, the county’s only home health
agency closed. The provider had 40 pa-
tients they served in homes at a cost of
$400,000 a year. When those patients
were cut off, 30 were forced into hos-
pitals or nursing homes. The cost sky-
rocketed for these patients to a stag-
gering $1.4 million on the government
tab or a $1 million larger hit to tax-
payers. We don’t even know what hap-
pened to the other 10 patients who lost
this critical care.

This is not the kind of reform Ameri-
cans can afford. Under the majority’s
latest backroom deal, States are also
getting hit hard. For example, the ma-
jority’s big plan is to expand Medicaid,
but their big plan for paying for it is to
put the burden on the States; that is,
unless you were able to cut a backroom
deal like Nebraska, which leaves other
States holding the bag for their costs.

That brings me to my next point.
Under the majority’s latest backroom
deal, Americans are forced to fund a
number of political payoffs. There are
such a large number of political pay-
offs, which is why this bill is starting
to be dubbed ‘‘cash for cloture.”

There is a carve-out for the insurance
industry in Michigan and Nebraska.
There is an extra $300 million in Med-
icaid funding for Louisiana, now known
as the ‘“‘Louisiana purchase.”” What was
the mysterious $100 million for a
‘“‘health care facility’ turns out to be a
hospital in Connecticut.

Sadly, this isn’t even the entire list
of sweetheart deals in REID’s latest
backroom deal. That is not the kind of
reform Americans want.

With Chicago politics and backroom
deals such as this, it is no surprise that
poll after poll makes clear the Amer-
ican people are saying no to the Demo-
crats’ proposals.

The latest poll released by
Quinnipiac University found that
American voters ‘‘mostly disapprove”
of the plan—b53 to 36 percent.

A recent Washington Post/ABC News
poll, detailed in a Post article, found
the American public generally fearful
that a revamped system would bring
higher costs while worsening the qual-
ity of their care.

The American public is absolutely
right. Americans don’t want this bill.
In the classic tale called ‘‘The Christ-
mas Carol,” Scrooge is given the oppor-
tunity to see the ghosts of Christmas
past, present, and future. While the
Democrats are trying to paint the GOP
as ‘‘Scrooge,” they would do well to
look at what the Christmas future
would look like if their bill were to
pass.

We don’t want to wake up next
Christmas and have Americans paying
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more for health care or being unable to
get it or losing their jobs. But under
the majority’s latest backroom deal,
that is the future.

Next Christmas, we don’t want to see
small businesses that still cannot af-
ford to offer health insurance to em-
ployees or, worse, small businesses
struggling to keep their doors open be-
cause of the costly new burdens in this
bill. Under the majority’s latest back-
room deal, that is the future. A year
from now we don’t want to hear that
seniors have lost access to services and
care. Unfortunately, that is the Christ-
mas future we face if the bill passes.
Christmas future—several years from
now—could look even worse.

That is why in my ‘“The Night Before
Christmas’ parody it was not funny as
much as it was scary and true when I
said:

But I could not catch the holiday spirit
myself; how far away from common sense
we’ve been led, our kids and our grandkids
have their futures to dread.

In the last year, my colleagues on
this side of the aisle watched with dis-
may as the wheels have come off Fed-
eral spending; a trillion dollars of tax-
payer money here and a trillion dollars
there. Got a problem? Throw money at
it. Will historians look back and say
the 111th Congress is where the decline
of American economic power began in
earnest? I don’t want that on my
watch. We can reform health care with-
out spending trillions of our children’s
and grandchildren’s money.

If the majority were to bring up a bill
that made health insurance more af-
fordable for small business owners to
purchase for their employees, that
eliminated frivolous lawsuits, that em-
phasized wellness and prevention pro-
grams, they could go a long way to
solving the problems of the uninsured
and underinsured, and they could prob-
ably get 80 or 90 truly bipartisan votes.
Instead, what they want, apparently, is
to take over health care, at a tremen-
dous cost to individuals, families, and
businesses, and to increase the depend-
ency on the Federal Government. That
is not a Christmas present I want, and
I don’t want to give it to the American
people.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized.

Mr. ENZI. I thank the Senator from
Missouri for his comments. He has been
chairman of the Small Business Com-
mittee. Small business plays a huge
role, the biggest role, in the economy
of the United States.

We could have, and we should have,
spent the last 4 weeks talking about
what needed to be done with small
business. It is a big issue and it is im-
portant. I appreciate the emphasis the
Senator from Missouri has put on it
through the years.

I want to talk about the whole bill
today, because a quote I ran into was
that ‘‘absolute power corrupts—abso-
lutely.”

The Democrats have absolute power
right now. Under the biggest require-
ment for votes, it only takes 60 in the
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Senate. The Democrats have 60 votes.
In the House, they have a clear major-
ity of the votes, and that is all that is
required to pass a bill there. They are
under the impression that they won the
election, so they get to write the bills.
Never before has that happened on a
major piece of legislation.

Everyone in this country should be
upset when the majority refers to bills
like ending slavery and civil rights and
Medicare and welfare reform and paint
the Republicans as the opposition. Sub-
stantial numbers on both sides of the
aisle made those bills possible. I am
pretty sure people remember that it
was Lincoln, a Republican, who led the
fight to abolish slavery. Leader Mans-
field gives Everett Dirksen, a Repub-
lican from Illinois, credit for the lead-
ership that made the civil rights bill
possible. In every instance, until now,
Republicans have had a leadership role
and both sides have substantially par-
ticipated in making and voting for
those laws. In politics, that is how it
has to work for our country to be suc-
cessful.

Only one party, and especially one
person, ‘‘gains’ from this so-called
health care reform bill. The President
will be able to show how he was able to
accomplish something against all odds.
Why against all odds? Because the
Democrats of the Senate wrote off the
40 votes of the Republicans. That is
right, we were written off from the
start. Oh, yes, we were allowed to par-
ticipate to see if we couldn’t be per-
suaded to take what the Democrats
wanted to write and foist on America.
Anything short of buying the whole
Democratic plan and we could be and
would be thrown overboard because our
votes aren’t needed. We were thrown
overboard with the excuse of phony
time deadlines, when it was needing to
do just the Democratic ideas.

Senator Kennedy and I were able to
work through an incredible number of
bills because we recognized that both
sides had good ideas and both sides had
bad ideas. The trick was to take as
many of the good ideas as possible and
have the courage to tell some on both
sides that their idea wasn’t ready for
prime time. With evenhandedness and
both leaders promoting the surviving
ideas, many of the bills were unani-
mous on both ends of the building.
Were there flaws in some of the bills?
Yes. No bill is perfect. On the simplest
solutions, nobody, particularly those
who have never been involved in that
business or that area, can comprehend
all of the unintended consequences.
But when it is both parties acting in
concert, when problems come up, solu-
tions are sought. When bills are done
by one party—and no all-encompassing
bill has been done this way ever be-
fore—when the bills are done by one
party, those inevitable flaws result in
justified finger pointing.

You can’t change such a basic part of
the economy—something that affects
every single person—by ignoring many
who have experience in the business
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and in the area and not expect major
flaws. The American people even recog-
nize the flaws—already. Of course, ev-
erybody has some knowledge of health
care, since it affects us all. When those
flaws develop, and they will, in an ava-
lanche, everybody will point to one
party, the Democratic party, and say
why did you have to prove your power?
Why didn’t you work to get it right?
Why did you have to polarize the issue
to show you were the only ones con-
cerned about people?

Of course, the Republicans will be
compelled to pull out the proof that we
warned about the flaws but were ig-
nored, because the Democrats are fo-
cused on proving that they won the
election. Normally, there is plenty of
blame to go around, but not on this
one.

The Republicans were thrown over-
board. That only left the 60 votes need-
ed to pass the bill. Well, you cannot get
60 people to agree on 100 percent of
anything. You could not get 60 people
to agree on a place to eat dinner. But
all 60 had to agree. That is where you
have to move away from legislating
and into dealmaking. That is when you
have to start playing games like ‘‘Let’s
Make a Deal” or ‘“The Price is Right.”
I don’t want to downplay how master-
ful the leader was. Everyone has to be
in awe of his ability to give much to a
few and none to many and get 100 per-
cent to stay on what they can see from
the polls is a sinking ship. How can a
person discriminate between Members,
between States? Usually, we do ear-
marks in appropriations bills. Now we
are starting to do them in policy bills.
Why? To buy votes. The leader is buy-
ing votes with taxpayer money for
things the majority of the taxpayers
will never benefit from.

I don’t have time to go into the way
the groups have made hidden deals for
this bill, such as the American Medical
Association and big pharmaceuticals.

I don’t have time to talk about how
taxes will go up and premiums will be
up. As an accountant in the Senate,
you are going to be shocked by the
numbers—but not until it is too late. I
don’t have time to explain to you how
the Democrats are planning to spend
the same money twice. That is a pretty
neat trick, too.

I don’t have time to explain how the
government will tell you what the min-
imum amount of insurance is. It is
more insurance than most Americans
have right now. If you don’t find a way
to buy this better package, there will
be fines for you to pay. If the govern-
ment can force you to buy insurance
and force you to buy what Washington
thinks is the best, what is next? Will
they be able to tell you what kind of
car to buy? Remember, the government
Nnow Oowns a car company.

I hope I have time to remind you we
all agree that Medicare is going broke.
But this bill takes almost $500 billion
of Medicare money and uses it to do
new programs—new programs outside
of Medicare—that will go on forever
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and need money forever, even after
Medicare is broke. They even recognize
the problem and form a commission to
tell us where to cut Medicare. That is
so they can shift the blame to a com-
mission. But the difficulty is they have
made special deals that take away the
commission’s ability to make cuts—ex-
cept to the benefits of seniors. They
are the only ones left standing. There
will have to be cuts—real cuts.

They made a deal. I saw a letter from
those who said they support the bill.
For a while, they had a whole year’s
worth of change in their pay. Now they
have 2 months where they will be paid
what they think is less than adequate
but OK to stay in business. Evidently,
they think that even though the Sen-
ate turned it down, because they
couldn’t afford to pay for it, $250 bil-
lion in adjustments to what they get
paid because it wasn’t paid for, and we
are going to come back and do that
without it being paid for. It could have
been paid for out of the Medicare
money if they were using it for Medi-
care only.

I ask unanimous consent to have
printed in the RECORD the Effects of
the Patient Protection and Affordable
Care Act on the Federal Budget and
the Balance in the Hospital Insurance
Trust Fund.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CBO has been asked for additional informa-
tion about the projected effects of the Pa-
tient Protection and Affordable Care Act
(PPACA), incorporating the manager’s
amendment, on the Federal budget and on
the balance in the Hospital Insurance (HI)
trust fund, from which Medicare Part A ben-
efits are paid. Specifically, CBO has been
asked whether the reductions in projected
Part A outlays and increases in projected HI
revenues under the legislation can provide
additional resources to pay future Medicare
benefits while simultaneously providing re-
sources to pay for new programs outside of
Medicare.

HOW THE HI TRUST FUND WORKS

The HI trust fund, like other Federal trust
funds, is essentially an accounting mecha-
nism. In a given year, the sum of specified HI
receipts and the interest that is credited on
the previous trust fund balance, less spend-
ing for Medicare Part A benefits, represents
the surplus (or deficit, if the latter is great-
er) in the trust fund for that year. Any cash
generated when there is an excess of receipts
over spending is not retained by the trust
fund; rather, it is turned over to the Treas-
ury, which provides government bonds to the
trust fund in exchange and uses the cash to
finance the government’s ongoing activities.
This same description applies to the Social
Security trust funds; those funds have run
cash surpluses for many years, and those sur-
pluses have reduced the government’s need
to borrow to fund other federal activities.
The HI trust fund is not currently running
an annual surplus.

The HI trust fund is part of the Federal
government, so transactions between the
trust fund and the Treasury are
intragovernmental and leave no imprint on
the unified budget. From a unified budget
perspective, any increase in revenues or de-
crease in outlays in the HI trust fund rep-
resents cash that can be used to finance
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other government activities without requir-
ing new government borrowing from the pub-
lic. Similarly, any increase in outlays or de-
crease in revenues in the HI trust fund in
some future year represents a draw on the
government’s cash in that year. Thus, the re-
sources to redeem government bonds in the
HI trust fund and thereby pay for Medicare
benefits in some future year will have to be
generated from taxes, other government in-
come, or government borrowing in that year.

Reports on HI trust fund balances from the
Medicare trustees and others show the ex-
tent of prefunding of benefits that theoreti-
cally is occurring in the trust fund. However,
because the government has used the cash
from the trust fund surpluses to finance
other current activities rather than saving
the cash by running unified budget sur-
pluses, the government as a whole has not
been truly prefunding Medicare benefits. The
nature of trust fund accounting within a uni-
fied budget framework implies that trust
fund balances convey little information
about the extent to which the Federal gov-
ernment has prepared for future financial
burdens, and therefore that trust funds have
important legal meaning but little economic
meaning.

THE IMPACT OF THE PPACA ON THE HI TRUST

FUND AND ON THE BUDGET AS A WHOLE

Several weeks ago CBO analyzed the effect
of the PPACA as originally proposed on the
HI trust fund (http:/www.cbo.gov/ftpdocs/
107xx/docl0731/Estimated Effects of
PPACA on HI TF.pdf). CBO and the staff
of the Joint Committee on Taxation (JCT)
estimated that the act would reduce Part A
outlays by $246 billion and increase HI reve-
nues by $69 billion during the 2010-2019 pe-
riod. Those changes would increase the trust
fund’s balances sufficiently to postpone ex-
haustion for several years beyond 2017, when
the fund’s balance would have fallen to zero
under the assumptions used for CBO’s March
2009 baseline projections.

The improvement in Medicare’s finances
would not be matched by a corresponding
improvement in the Federal government’s
overall finances. CBO and JCT estimated
that the PPACA as originally proposed
would add more than $300 billion ($246 billion
+ $69 billion + interest) to the balance of the
HI trust fund by 2019, while reducing Federal
budget deficits by a total of $130 billion by
2019. Thus, the trust fund would be recording
additional saving of more than $300 billion
during the next 10 years, but the government
as a whole would be doing much less addi-
tional saving.

CBO has not undertaken a comparable
quantitative analysis for the PPACA incor-
porating the manager’s amendment, but the
results would be qualitatively similar. The
reductions in projected Part A outlays and
increases in projected HI revenues would sig-
nificantly raise balances in the HI trust fund
and create the appearance that significant
additional resources had been set aside to
pay for future Medicare benefits. However,
the additional savings by the government as
a whole—which represent the true increase
in the ability to pay for future Medicare ben-
efits or other programs—would be a good
deal smaller.

The key point is that the savings to the HI
trust fund under the PPACA would be re-
ceived by the government only once, so they
cannot be set aside to pay for future Medi-
care spending and, at the same time, pay for
current spending on other parts of the legis-
lation or on other programs. Trust fund ac-
counting shows the magnitude of the savings
within the trust fund, and those savings in-
deed improve the solvency of that fund; how-
ever, that accounting ignores the burden
that would be faced by the rest of the gov-
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ernment later in redeeming the bonds held
by the trust fund. Unified budget accounting
shows that the majority of the HI trust fund
savings would be used to pay for other spend-
ing under the PPACA and would not enhance
the ability of the government to redeem the
bonds credited to the trust fund to pay for
future Medicare benefits. To describe the full
amount of HI trust fund savings as both im-
proving the government’s ability to pay fu-
ture Medicare benefits and financing new
spending outside of Medicare would essen-
tially double-count a large share of those
savings and thus overstate the improvement
in the government’s fiscal position.

Mr. ENZI. Mr. President, I ask unani-
mous consent to have printed in the
CONGRESSIONAL RECORD a December 22
article from the Casper Star Tribune,
by nationally syndicated columnist Cal
Thomas.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Casper Star Tribune, Dec. 22, 2009]
SNOW JOBS
(By Cal Thomas)

There were two snow jobs in Washington
over the weekend. One came from the sky as
a record December snowfall blanketed the
city. The other came from Capitol Hill where
the Senate labored to cover up the real ef-
fects of its massive ‘‘health care reform”
bill.

All you need to know about this mon-
strosity is contained in a paragraph from
page four of the Congressional Budget Of-
fice’s 21-page letter to Senate Majority Lead-
er Harry Reid: ‘“‘According to CBO and (the
Joint Committee on Taxation’s) assessment,
enacting the Patient Protection and Afford-
able Care Act with the manager’s amend-
ment would result in a net reduction in fed-
eral budget deficits of $132 billion over the
2010-2019 period. In the subsequent decade,
the collective effect of its provisions would
probably be continued reductions in federal
budget deficits if all of the provisions contin-
ued to be fully implemented. Those esti-
mates are subject to substantial uncer-
tainty.”

So uncertain are they that the CBO later
noticed an error in its calculations and a day
later on Sunday, Dec. 20 delivered another
letter to Senate leaders that said: ‘“‘Cor-
recting that error has no impact on the esti-
mated effects of the legislation during the
2010-2019 period. However, the correction re-
duces the degree to which the legislation
would lower federal deficits in the decade
after 2019.”

The public is being asked to swallow a bill
that most senators haven’t read, contains
cost projections that are substantially un-
certain, and touts outcomes that can be rea-
sonably predicted to be nothing that resem-
bles what Democrats are promising.

Senator Ben Nelson, Nebraska Democrat
and a supposedly staunch pro-lifer, agreed to
vote for the bill after, as the Washington
Post put it, he got ‘“‘abortion language’ he
wanted and ‘‘also secured other favors for his
home state.”” That’s what it’s ultimately
about: getting favors for your home state so
you can be re-elected. Re-election trumps
the Constitution and the will of the people,
most of whom oppose the Senate and House
health care ‘‘reform’’ bills.

Even one’s stand on a moral issue like
abortion can be compromised for the right
deal. Inserting language that supposedly re-
stricts federal funding of abortion in order to
provide political cover to Sen. Nelson turns
out to be a sham. According to House Minor-
ity Leader John Boehner, whose office wrote

S13813

a critique of Reid’s 383-page Manager’s
Amendment, ‘‘Everyone enrolled in these
(health) plans must pay a monthly abortion
premium and these funds will be used to pay
for the elective abortion services. The Reid
amendment directs insurance companies to
assess the cost of elective abortion coverage
and charge a minimum of $1 per enrollee
every month.”

Some defenders of this deal argue that fed-
eral money will be magically segregated
when it comes to abortion and that money
going to abortion providers will be for other
‘“services.” Even if this were true—and there
is little truth coming out of Washington
these days—that is like saying the govern-
ment won’t pay for the actual procedure, but
it will subsidize other costs, such as the elec-
tric bill and the rent on the clinic’s office
space.

Republicans have done a good job high-
lighting the multiple flaws in the Senate bill
(and the similarly long House bill). Most im-
portantly for seniors, the Senate bill slashes
hundreds of billions of dollars from Medicare
to pay for a new-government program. It in-
cludes massive tax increases on individuals
businesses, which means businesses are un-
likely to hire workers at a time of double-
digit unemployment. It includes a massive
new entitlement program—the CLASS Act
(short for Community Living Assistance and
Support Services)—which Budget Committee
Chairman Kent Conrad has described as ‘‘a
Ponzi scheme of the first order” and which
was recently opposed by a bipartisan major-
ity, including 11 Democrats.

To their credit, Republicans have stood to-
gether in opposition to this health care fi-
asco. Their pledge to voters in the November
2010, election should be to repeal the meas-
ure and to offer real insurance and health
care reform that will not include an abortion
provision, new taxes, more entitlements and
a bigger bureaucracy.

Yes, it can be done.

He says:

There were two snow jobs in Washington
over the weekend. One came from the sky as
a record December snowfall blanketed the
city. The other came from Capitol Hill where
the Senate labored to cover up the real ef-
fects of its massive ‘‘health care reform”
bill.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. ENZI. Mr. President, I ask unani-
mous consent to have printed in the
RECORD a Wall Street Journal article
called ‘‘ObamaCare’s Longshoremen
Rules.”

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal]
OBAMACARE’S LONGSHOREMEN RULES

President Obama praised the Senate yes-
terday for clearing a 60-40 procedural vote on
his health plan in the dead of night and
‘“‘standing up to the special interests who’ve
prevented reform for decades and who are fu-
riously lobbying against it now.”” They’re fu-
riously lobbying all right—mot against
ObamaCare but for the sundry preferences in
the Senate bill.

Start with the special tax carve-outs in-
cluded in the ‘‘manager’s amendment’ that
Harry Reid dropped Saturday morning.
White House budget director Peter Orszag
has claimed that the bill’s 40% excise tax on
high-cost insurance plans is key to reducing
health costs. Yet the Senate Majority Lead-
er’s new version specifically exempts ‘‘indi-
viduals whose primary work is longshore
work.” That would be the longshoremen’s
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union, which has negotiated very costly in-
surance benefits. The well-connected dock
workers join other union interests such as
miners, electrical linemen, EMTSs, construc-
tion workers, some farmers, fishermen, for-
esters, early retirees and others who are ab-
solved from this tax.

In other words, controlling insurance costs
is enormously important, unless your very
costly insurance is provided by an important
Democratic constituency.

The Reid bill also gives a pass on the ex-
cise tax to the 17 states with the highest
health costs. This provision applied to only
10 states in a prior version, but other Sen-
ators made a fuss. So controlling health
costs is enormously important, except in the
places where health costs need the most con-
trol.

Naturally, the Secretary of Health and
Human Services will decide how to measure
‘“‘costs’ and therefore which 17 states qual-
ify. (Prediction: Swing states that voted for
Mr. Obama in 2008 or have powerful Demo-
cratic Senators.)

These 11th-hour indulgences make a hash
of Mr. Orszag’s cost-control theories and Mr.
Obama’s cost-control claims. Their spin has
been that wise men would convene and make
benevolent decisions about everyone’s health
care based only on evidence and the public
good. But as the Reid bill shows, politics will
always dominate when Washington is direct-
ing a U.S. health industry that is larger than
the economy of France.

Or take a separate $6.7 billion annual ‘‘fee”’
on insurance companies that is supposed to
be divvied up by market share. This beaut
doesn’t claim to be anything more than a
revenue grab, but at the behest of Michigan
Senator CARL LEVIN Democrats chose to
apply it to some insurers and not others. Se-
lect companies incorporated as nonprofits
will be exempt, even though nonprofits typi-
cally have net income exceeding for-profit
companies because they pay no taxes.

Since this new tax will merely be passed
through as higher premiums, the carve-outs
mean that cost increases will be even higher
for workers whose employer contracts with a
nonfavored insurer. These gyrations to tax
law are so complex that it still isn’t clear
which nonprofits would qualify, but the pro-
tections are sure to apply to certain insurers
in Michigan, Illinois and California. The
poor saps stuck with higher premiums every-
where else can thank Mr. Levin and Senators
Debbie Stabenow, Dick Durbin, Barbara
Boxer and Dianne Feinstein.

The press corps is passing this favoritism
off as sausage-making necessary to ‘‘make
history,” but that’s an insult to sausages.
What this special-interest discrimination il-
lustrates in how all health-care choices will
soon be made as Washington expands its po-
litical control over one-seventh of the U.S.
economy.

Mr. ENZI. It points out how there
will be an excise tax in 17 States with
the highest costs, but yet we made an
exception for a number of unions, par-
ticularly the longshoremen’s union not
being subject to some of the taxes in
the bill.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a
letter from a number of contractors.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DECEMBER 21, 2009.
U.S. SENATE,
Washington, DC.

DEAR SENATOR: We are writing to express
our strong opposition to language contained
in the Manager’s Amendment to H.R. 3590,
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which excludes the construction industry
from the small business exemption contained
in the bill. We regret that this is our first op-
portunity to address this issue, though the
fact that the Manager’s Amendment was
made public less than two days before the
first vote on the matter has increased the
difficulty of playing a constructive role in
the legislative process.

In recognition of the negative impact that
a mandate to provide health insurance will
have on employers, H.R. 3590 exempts em-
ployers with fewer than 50 employees from
the fines levied on those who cannot afford
to provide their employees with the federal
minimum standard of health insurance. How-
ever, the Manager’s Amendment singles out
the construction industry by altering the ex-
emption so that it applies to only those
firms with fewer than 5 employees.

This narrowly focused provision is an un-
precedented assault on our industry, and the
men and women who every day make the
bold decision to strike out on their own by
starting a business. Our members’ benefit
packages reflect the reality of their business
models, and they proudly offer the best
health insurance coverage that they can af-
ford. It is unreasonable to presume that
small business owners can bear the increased
cost of these new benefits simply because
Congress mandates that they do so.

In the real world, where the rhetoric sur-
rounding this legislation will meet the stark
reality of the employer struggling to make
payroll, this special interest carve out is
simply another bill to pay in an industry
that, with an unemployment rate exceeding
18% and more than $200 billion in economic
activity lost in the past year, already is
struggling to survive.

And, we would be remiss if we failed to
question the justification for singling out
the construction industry to bear such a bur-
den. We are unaware of any data or evidence
that suggests that the needs and struggles of
a construction contractor with fewer than 50
employees are so different from those of
small business owners in other industries,
and absent such convincing evidence, we are
left to assume that this specific provision is
merely a political payoff to satisfy the de-
sires of a small constituency.

As Congress moves forward in the legisla-
tive process for H.R. 3590, we strongly en-
courage you to address this onerous provi-
sion that needlessly single out small con-
struction industry employers.

Sincerely,

Air Conditioning Contractors of Amer-
ica, American Institute of Architects,
Associated Builders and Contractors,
Associated Equipment Distributors,
Associated General Contractors, Asso-
ciation of Equipment Manufacturers,
Independent Electrical Contractors,
National Association of Home Builders,
National Federation of Independent
Business, National Lumber and Build-
ing Material Dealers Association, Na-
tional Ready-Mixed Concrete Associa-
tion, National Roofing Contractors As-
sociation, National Utility Contractors
Association, Plumbing-Heating-Cool-
ing Contractors—National Association,
Small Business & Entrepreneurship
Council U.S. Chamber of Commerce.

Mr. ENZI. It points out how most
businesses have an exclusion of 50 em-
ployees or less, but they have singled
out the construction industry with an
exemption of 5 employees.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a
Wall Street Journal article that covers
that same topic.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From The Wall Street Journal, Dec. 22,
2009].
SENATE HEALTH BILL UNFAIR TO
CONSTRUCTION INDUSTRY—NAHB

“In their rush to pass massive health care
reform before Christmas, Senate Democrats
included a last-minute provision overtly tar-
geting the construction industry, including
home builders,” the National Association of
Home Builders said in an e-mail alert to its
200,000 members Monday. ‘“‘In order to find
the 60 votes needed to pass health-care re-
form, a provision was slipped into the
health-care bill to exclude the construction
industry from the small business health-care
exemption contained in the bill.”

Employers with more than 50 employees
would be required to offer insurance or pay a
fine of up to $750 per employee if any em-
ployee obtains federal subsidies for coverage.
But the builder group says the bill singles
out the construction industry by ‘‘only giv-
ing construction firms an exemption from
the bill’s employer mandates if a firm em-
ploys less than five people. Every other in-
dustry is granted an exemption if they have
fewer than 50 employees.”’

Many home builders are small, private or-
ganizations working to survive the worst
downturn in decades. More than half of the
NAHB’s members have fewer than five em-
ployees. ‘“You might as well take an indus-
try that has been a cornerstone of the econ-
omy and kick it while it’s down,” said Jerry
Howard, the Washington-based group’s chief
executive. ‘It makes no sense . . . and it’s
really bad public policy.”

The NAHB is urging its members to quick-
ly contact their senators to derail the meas-
ure. The Senate, however, is marching to-
ward a Christmas Eve vote. The Senate
version needs to be reconciled with a House-
passed bill, but is likely to form the core of
any final legislation presented to President
Barack Obama for his signature.

If the Senate bill passes and goes to a con-
ference committee with the House, as ex-
pected, the House is likely to do most of the
reconciling. That’s because Senate Majority
Leader Harry Reid—after battling for weeks
to get the minimum number of votes needed
to avert a Republican filibuster—has little
room to maneuver. The House passed its
version on Nov. 7 on a 220-215 vote.

President Obama hopes to sign a final bill
before his State of the Union address after
the first of the year so he can turn to other
issues, in particular the economy and jobs.

Mr. ENZI. Mr. President, the Depart-
ment of Labor recently reported that
our Nation’s unemployment rate is 10
percent. In States such as Michigan,
California, Rhode Island, and Nevada,
the average rate is over 12 percent.

Millions of Americans have lost their
jobs and millions more go to work
every day worried about keeping the
job they have. Businesses of all sizes
are struggling to keep their doors open
and are finding it harder and harder to
make ends meet.

Unfortunately, the policies in the
Reid health care reform bill will only
make matters worse for America’s
businesses and the workers they em-
ploy.

When I am home in Wyoming, which
is nearly every weekend, my constitu-
ents ask me: What does health care re-
form mean for me? Unfortunately I
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have to tell them that if the Reid bill
is passed, their jobs and their pay-
checks will be in danger.

The bill being pushed through the
Senate imposes $28 billion of new taxes
on businesses that will eliminate jobs
and reduce wages.

Many business owners cannot provide
health insurance. They cannot afford
insurance for their workers or for their
own families. They have looked at
their bottom lines and understand that
they cannot afford to buy insurance
and continue to stay in business—
health insurance simply costs too
much.

Rather than addressing the issue and
enacting reforms that would lower
health insurance costs, the majority’s
health care bill instead increase the
taxes that these businesses will have to
pay.

These are the same businesses that
are already barely making it. These are
the same businesses that are laying off
workers to try to survive.

We know what the new employer
taxes in the Reid bill will do, and who
will ultimately have to pay the price
for this misguided policy. These taxes
will eliminate jobs and be paid for on
the backs of American workers.

The Congressional Budget Office has
told us that the new job killing taxes
in the Reid bill will lower wages across
this country by $28 billion.

We have shed 3.5 million jobs since
January of this year and the average
workweek is now down to 33 hours for
the American worker. Yet the bill be-
fore us today will actually make that
situation worse.

The workers who will be the hardest
hit by the job killing tax in the Reid
bill are those already making the low-
est wages and with the fewest job op-
portunities. According to the Congres-
sional Budget Office, employer man-
dates like those included in the Reid
bill would quote ‘‘reduce the hiring of
low-wage workers.”’

Low-income workers are already hit
hard by the current economic condi-
tions. These low-income workers typi-
cally have less formal education and
find it even more difficult to find work.
Workers without a high school diploma
have a 50 percent higher unemploy-
ment rate than workers with higher
education levels.

Harvard Professor Kate Baicker re-
ported that an employer mandate, like
the one in this bill, will mean that
“workers who would lose their jobs are
disproportionately likely to be high
school dropouts, minority and women’’.

This is in part due to the fact that
many of these workers are only mak-
ing minimum wage. Their employers
cannot reduce their wages, so con-
sequently they will either have to re-
duce the number of hours these em-
ployees work or simply get rid of them
to make up for the costs of the next
tax.

Employer mandates and the job kill-
ing taxes that go with them are paid on
the backs of low-income workers. The
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job killing taxes in this bill fall dis-
proportionately on the people who
struggle the most—putting the jobs
they have at risk and making it even
more difficult to find a new one.

At a time when Americans across
this country are looking for signs of an
economic recovery, the Senate should
be debating a bill that helps the situa-
tion, rather than a bill that makes it
worse.

The job killing tax in the Reid bill
will also discourage employers from
hiring new workers and growing their
business. Any small business that cur-
rently has 50 or fewer employees will
do everything they can to avoid hiring
that 51st employee in order to avoid
these new taxes.

I filed an amendment to the Reid bill
that would protect businesses and their
workers from the worst effects of the
job killing tax. My amendment would
simply suspend the employer mandate
any time the unemployment rate goes
above 6 percent.

Between 1999 and 2008, the unemploy-
ment rate was about 5 percent. But
when our economy began to struggle,
we saw the unemployment rate rise to
a point that now we are seeing more
than 10 percent unemployment.

It seems only logical to me that if
our economy is struggling and people
are losing their jobs, we would want to
protect workers from having their
wages cut and even losing their jobs be-
cause of the job killing tax in the Reid
bill.

I thank the Chair and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I now
yield to Senator MURRAY from Wash-
ington—I suggest she be recognized to
speak for 7 minutes.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mrs. MURRAY. Mr. President, the
health insurance system in our country
has been broken for a very long time.
For far too long, families and busi-
nesses across my home State of Wash-
ington have been forced to make some
tough decisions, spending nights strug-
gling or whispering after their kids go
to bed about how to pay the bills and
praying they do not get sick.

I am proud to say that is about to
change. Over the course of months of
work on this issue, I have noticed it is
very easy for this debate to tip into the
realm of abstractions, to focus on num-
bers and charts—to devolve into petty
partisanship or ideological inflexi-
bility. Too often real people get left
out of this conversation—mothers and
fathers who are scared they are going
to lose their jobs; families scared they
are going to lose their insurance; peo-
ple with preexisting conditions who
cannot get coverage and who know
they are one hospital visit away from
bankruptcy; small business owners who
cannot afford another premium in-
crease and who want to cover their em-
ployees but they cannot keep up with
the rising costs; senior citizens who are
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forced to cut their pills in half to make
them last twice as long; people who
pay their premiums and like their doc-
tors, but when they get sick they find
out that some of the most personal
choices in their lives are being made by
their insurance companies.

These are the real people who need
real health insurance reform. Most
Americans seem to fall into one of
those categories.

Over the past few months, I have
tried to ensure that the struggles of
people in my home State are rep-
resented in this debate. I told my col-
leagues the stories that I have received
in over 10,000 letters and e-mails and at
roundtables and on the phone, stories
told to me too often by men and
women with tears in their eyes or a
quiver in their voice, people who are
not looking for a handout or a free ride
but who are pleading for a fair sys-
tem—a system that works for families
or businesses like theirs.

I shared the story of Janet from Se-
attle. She lost her job, lost her insur-
ance, and succumbed to cancer after
being forced to wait 6 weeks to see a
specialist after her throat began to
hurt. Janet’s story is why we need to
reform the health insurance system.

I told my colleagues the story of Jo-
seph and his wife who was denied an
MRI after complaining of pain in her
chest, and only after 3 years of fighting
her insurance company were they able
to determine she had breast cancer and
begin the treatment she desperately
needed. Their story is why we need real
health insurance reform.

I told the story of Mark Peters from
Port Townsend who owns a small tech-
nology company. He told me he is
being crushed by skyrocketing pre-
miums. He offers health insurance to
his employees. He does the right thing.
But he told me he just got a letter
from his insurance company raising his
rates by 25 percent. Mark told me his
small business cannot sustain increases
such as that; no business can. But in
our current health insurance system,
small businesses are often at the mercy
of the insurance companies. This com-
pany’s story is why we need to reform
the health insurance system.

I told the story of Patricia Jackson
from Woodinville who has private in-
surance but cannot keep up with the
rising premiums. To provide care for
her family of four, Patricia told me she
paid $840 a month in 2007. The next
year it was $900 a month, and then
$1,186 a month, and again her rates
were raised recently to a hike of $1,400
a month. That is an increase of over 66
percent in just 3 years. Patricia and
her family’s story is why we need to re-
form the health insurance system.

I told my colleagues the story of
Marcelas Owens. Marcelas Owens is a
young man I have thought about every
single day since I actually met him
back in June. Marcelas is only 10 years
old. He has two younger siblings whom
you can see in the photo with him.
This is his grandmother. He and his
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siblings have been through a lot. Two
years ago, their mother Tifanny lost
her life because she was uninsured. She
was 27 years old. Tifanny was a single
mom who worked as an assistant man-
ager in a fast food restaurant. She had
health care coverage through her job.
But in September of 2006, Marcelas told
me that she got sick, she lost her job,
she lost her insurance, and ultimately
she lost her life. Marcelas and his sis-
ters lost their mom.

Health insurance reform is coming
too late for Tifanny. But her story and
the story Marcelas tells me why we
need to reform health insurance.

Real people, real stories, real needs—
that is why we are here now and that is
why we have to get this done. When we
pass this bill, Americans will be able to
shop for coverage that meets their
needs. For the first time, insurance
companies will have to compete for our
business, for the business of the Amer-
ican people.

When we pass this bill, we will end
discrimination based on preexisting
conditions and make it illegal to drop
people when they get sick.

When we pass this bill, we are going
to give tax credits to small businesses
and help the self-employed afford care.

When we pass this bill, we are going
to make preventive services free, end
lifetime coverage limits, and cap out-
of-pocket fees. We are going to extend
the life of Medicare without cutting
guaranteed benefits while shrinking
the doughnut hole gap in drug coverage
for our seniors.

When we pass this bill, people such as
Mark and Patricia and Joseph and his
wife will be helped. The memories of
people such as Janet and Tifanny will
be honored. That is why we need to re-
form the health insurance system.

I thank the more than 10,000 people
in my home State of Washington who
sent me their personal health care sto-
ries. Their input has helped guide me
as I worked on this bill and served as a
constant and welcome reminder about
who I am here to represent.

I urge my colleagues to stand with
these families and with the families of
the small business owners in their
States and across the country who des-
perately need this reform.

Health insurance reform has been a
long time coming. But today we stand
closer than ever to making it a reality.

I yield the floor.

Mr. BAUCUS. Mr. President, I yield
18 minutes to the Senator from Min-
nesota, Mr. FRANKEN.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. FRANKEN. Mr. President, we
have been working on this bill for a
long time, and I am proud of what we
are doing here. Every Senator has had
his or her chance to speak up and help
make this a better bill or to make
their case against the bill.

Unfortunately, it has been a bit ran-
corous, and I think that is too bad.
There have been accusations flying
back and forth. Umbrage has been
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taken. This place has become an um-
brage factory. I even took umbrage
once, and I feel badly about that. My
colleagues across the aisle have taken
great umbrage because we have ac-
cused them of using scare tactics.

May I point out that the title of the
op-ed of my friend from OKlahoma in
last Wednesday’s Wall Street Journal
is “The Health Bill Is Scary.” Exhibit
A in our case that the other side has,
indeed, used scare tactics—the op-ed
entitled ‘‘The Health Bill Is Scary.”

Seriously, when you are talking
about people’s health, there is more
than enough fear to go around. Instead
of scaring people, we should be debat-
ing the merits of the proposal in front
of us. We have heard a lot of stories.
We all know our health care system is
screwed up. We can all agree on that.
The most important things to know
about the bill are what is actually in it
and will it help.

You see, this bill is too important for
us to hide it from our bosses, the
American people. We have a duty to let
the American people know exactly
what we are doing on their behalf. That
is why I have been so disappointed
when my friends and colleagues have
said—and I actually agree with them—
that Americans are confused about
what is in this bill. They would not be
so confused if everyone was being hon-
est and forthright about what is in the
bill.

I have heard a lot of misinformation
over the last several weeks: some on
the airwaves and, unfortunately, some
right here on the Senate floor. Very
early Monday morning, I heard a col-
league on the floor say this bill is
going to add $2.5 trillion to our deficit.
That is simply made up. The non-
partisan Congressional Budget Office,
the official scorekeeper of Congress,
said the bill reduces the debt by $132
billion in the next 10 years. They esti-
mate the bill lowers the debt by at
least five times that amount in the fol-
lowing decade.

CBO is like a referee, and we all
agree to let the referee make the call
about what things will cost. It is com-
pletely possible we will disagree on dif-
ferent calls the referee makes during
the game. I do not always agree with
CBO. For example, I do not think they
score prevention as saving enough. I
may be wrong or I may be right, but I
accept the CBO score because the CBO
is the ref. We would not walk away
from a basketball game saying we won
if the other team scored more points
and just say: It is bad refereeing, we
really won.

So we may not like how CBO scores
certain provisions, but it is all we can
go by. These are the rules of the games
to which we agreed. So if you are talk-
ing on the Senate floor, you cannot
just say this bill will add $2.5 trillion
to the debt when it is not at all what
the CBO says.

No wonder people are confused. Peo-
ple who are trying to kill health re-
form are deliberately confusing Ameri-
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cans, and it is working. A recent study
found that more than half of respond-
ents to health care polls say they do
not know enough about the bill to give
a hard opinion. Then opponents use the
fact that people are confused as a rea-
son to draw out this process.

The American people are confused
and opponents of this bill want more
time to confuse them even more.

I have heard a colleague on this floor
say this bill would not add one day—he
said ‘‘not one day’’—to the solvency of
Medicare. That is simply not what the
nonpartisan Chief Medicare Actuary
found. This is the same Actuary who is
often cited by opponents of the bill. He
has determined that it keeps Medicare
solvent for an extra 9 years.

Colleagues on my side are often mak-
ing statements that might come under
the heading of overselling, saying that
for most people premiums will go
down. It is true for many Americans,
the out-of-pocket costs for better, more
secure health insurance will go down.
But it is also true that most health
care premiums will continue to go up.
It is just that they will go up at a slow-
er rate than they would have if this bill
were not adopted. That is a really good
thing.

This bill is going to pass. So we want
people to understand what is hap-
pening. We are slowing the growth and
the cost of health care. I want to be
crystal clear because I do not want to
confuse people either. So today I am
going to try to cut through all this
rhetoric and tell you about what is ac-
tually in the bill and how it will affect
you.

When I first spoke on this floor on
health reform, I related three questions
that I hear from most Minnesotans. I
heard them when I was at the State
fair, when I spoke with tea-partyers. I
heard them in Minneapolis and St.
Paul. I heard them in Willmar—all
across the State—and on the Iron
Range.

First, they say health care costs too
much; what are we going to do about
that.

Second, they ask: What am I going to
do if I get sick or my spouse or one of
my kids get sick and then someone in
my family has a preexisting condition
and then I lose my job? How am I going
to get health insurance then?

Third, they ask: If something bad
happens to me, am I going to lose ev-
erything; am I going to go bankrupt?

Well, now that we are about to pass
this bill, let me take each question and
tell you how this will affect you; what
this bill will do and what it will not do.
Remember, this legislation is an im-
portant first step but not the final
word.

First, what does this bill do about
health care costing so much? Let’s
take a look at a point Dr. Atul
Gawande, a Harvard physician, makes.
He points out that almost half this bill
comprises programs to try out dif-
ferent ways to lower costs and improve
quality. Some have criticized this as a
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weakness in the bill, but I think it is a
strength. Gawande makes the point
that when a system is as complex as
ours, there is no one-time fix. There is
not one simple solution. As much as I
wish it were true, the whole country
probably can’t be like the Mayo Clinic
or HealthPartners or other insurance
companies in my State or Inter-
Mountain in Utah or Geisinger in
Pennsylvania. So one size may not fit
all.

But these projects and pilots will
generate solutions to fix the biggest
problems in health care, such as paying
doctors fee for service, which rewards
volume and not value. For example,
thanks to the efforts of MARIA CANT-
WELL and my colleague, AMY
KLOBUCHAR, and others, for the first
time ever we will include what is called
the value index in the Medicare pay-
ment structure. Doctors and States
that provide high-quality care at a rea-
sonable cost will no longer be punished
for that. Instead, they will be rewarded
for being effective partners in their pa-
tients’ care.

The bill also calls for all health in-
surance companies to use a single uni-
form standard for claims, as we do in
Minnesota now, which will save our
State $60 million just this year. There
are lots of ideas, and we don’t know
which ones yet will work the best. But
the point is, all the key elements are in
this bill.

One program in the bill I am particu-
larly proud of is the Diabetes Preven-
tion Program at CDC. I worked on
these provisions with my Republican
colleague, DICK LUGAR from Indiana,
who is a hero of mine. The Diabetes
Prevention Program is based on what
we have learned in Minnesota and in
Indiana—prediabetics can avoid becom-
ing diabetic if they get access to com-
munity services such as nutritional
counseling and gym memberships.
These are proven to cut the risk of de-
veloping diabetes in half, so people can
live healthier lives and their health
care costs less. We will replicate this
program across the country.

We will also guarantee routine
checkups and recommended preventive
care, such as colonoscopies and mam-
mograms, are covered by all insurance
plans at no cost. No copays for preven-
tive care.

I am also happy the bill requires a
minimum medical loss ratio, some-
thing I have been fighting for with Sen-
ator ROCKEFELLER. This is going to
make health insurance companies put
at least 85 percent of their premiums
toward actual health services, not ad-
ministrative costs, marketing cam-
paigns or profits or bloated CEO sala-
ries. Advocates have been trying to get
these profit restrictions in place in
many States, but it is usually too hard
to fight these companies on a local
level. So while I am disappointed we
don’t have the public option, the min-
imum medical loss ratio is a potent
measure that will limit insurers’ prof-
its and put the brakes on skyrocketing
premiums.
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Diabetes prevention, minimum med-
ical loss ratio, incentivizing value over
volume—these are just a few of the in-
novative ways this bill will bring down
costs. All the basic ingredients for suc-
cess are here. Dr. John Gruber, pro-
fessor of economics at MIT, agrees. He
says this about our bill:

It’s really hard to figure out how to bend
the cost curve, but I can’t think of a thing to
try that they didn’t try. They really make
the best effort anyone has ever made. Every-
thing is in here. I can’t think of anything I'd
do that they are not doing in the bill.

So when two of my colleagues said 2
days ago: There is no health care re-
form in this bill, well, that is con-
fusing.

The next question I hear from Min-
nesotans is: What if I get sick and lose
my job, what will I do?

This bill reforms the insurance mar-
kets, guaranteeing that having health
insurance equals security. Some of
these reforms will kick in when the bill
passes, others will kick in 4 years from
now.

I wish we could do everything at
once, but we are making a complex set
of reforms and it will take time to im-
plement them and generate the cost
savings necessary to pay for the bene-
fits you will receive.

For the Minnesotans who can’t afford
the coverage they have because they
are sick or have a preexisting condi-
tion, what will this bill do for them?

Well, 6 months after this bill is
passed, we will get rid of all preexisting
condition exclusions for Kkids, and
young adults will be able to stay on
their parents’ insurance until they
turn 27. That is big.

Within 90 days, families who get
turned down because of preexisting
conditions will have access to non-
profit insurance coverage designed to
cover people who can’t pay for insur-
ance on their own. These are called
high-risk pools, and many States, as
well as Minnesota, have these plans in
some form. The good thing is, this bill
will invest $56 billion to help people af-
ford premiums in the high-risk pools.

In 2014, anybody who doesn’t have an
affordable plan through work or has
been denied coverage will be able to go
to a Web site and purchase coverage
through a new insurance marketplace
called the exchange. No one will be
turned away or charged more because
of their health status or because they
happen to be a woman. It will let you
compare plans and prices. What you
pay will be based on your income. No
one will pay more than 10.2 percent of
their income toward premiums in the
exchange. Lower income families will
pay significantly less. If the coverage
you are offered through your employer
costs you more than 8 percent of your
income, you can go to the exchange.

There are millions of people who
have insurance and are worried about
losing what they have; for instance,
Minnesotans who work for small busi-
nesses that are squeezed by growing
health care costs. Beginning in 2010,
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this bill will give small businesses tax
credits to pay up to 35 percent of their
employees’ premiums.

More small businesses will be able to
cover more employees more affordably.
Then, in 2014, once the exchanges are
up and running, small businesses can
choose to go into the exchange so they
can pool their risk with other small
businesses.

These reforms will bring coverage to
an additional 295,000 Minnesotans by
2019. There should be no confusion.
This is real reform.

Lastly, Minnesotans ask me: Will I
go bankrupt from health care costs? I
hear from a lot of Minnesotans who
have maxed out their health insurance
or who are getting uncomfortably close
to their annual or lifetime limits.
These arbitrary limits let insurance
companies off the hook and leave you
holding the bill when you are sick and
need help the most.

Fifty percent of personal bank-
ruptcies in this country are due to a
health care crisis. The good news is,
within 6 months of passing this bill,
new plans will not have lifetime limits
on benefits and will stop companies
from imposing annual limits on needed
care. When the exchanges are oper-
ational, the use of annual limits will be
banned entirely.

I would like to ban all limits on all
plans, new and existing, right away.
But this is an example of how we have
had to compromise in order to keep the
cost of the bill down so we are being
fiscally responsible and not adding to
the debt. I wish to be very clear on
that. When this bill is fully imple-
mented, it will give Americans access
to affordable health care so they can
avoid going bankrupt when they get
very sick. That is very good.

There is more. We will start closing
the Medicare prescription doughnut
hole in 2010. We will invest in home vis-
its for new mothers, more loan forgive-
ness for primary care providers and for
doctors who practice in rural areas, the
Public Health Investment Fund,
stronger antifraud laws, support for
people with disabilities to stay out of
nursing homes, and funding for com-
munity health centers.

I said at the beginning of this debate
there would be amendments that make
it an even better bill and there would
be amendments that make it less to
my liking and, therefore, a less good
bill from my point of view. But I also
said I would only support a bill if it
makes quality health care available to
tens of thousands of additional Min-
nesotans and tens of millions more
Americans. We have all compromised
on many fronts, but the bill we have
before us is real reform and deserves
our support.

The bill deserves our support because
Minnesotans and Americans can’t wait
any longer. As Martin Luther King, Jr.,
once said: ‘‘Of all the forms of inequal-
ity, injustice in health care is the most
shocking and inhumane.”” We have the
opportunity to express our humanity
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today, to make our country healthier
and more secure for generations to
come.

I would like to conclude by sharing a
letter I received from John Goldfine in
Duluth, MN. John operates a business
on the shores of Lake Superior and
wrote to share the requests he had re-
ceived to donate money to fellow com-
munity members facing financial crises
because of health care costs.

John was asked to donate to a cancer
benefit for a woman who has mela-
noma.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. FRANKEN. I ask unanimous con-
sent for 2 more minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRANKEN. John was asked to
donate to a cancer benefit for a woman
who has melanoma, to attend a spa-
ghetti dinner for an 1l-year-old with
brain cancer, a bake sale for a woman
in need of a new kidney, and a pancake
breakfast for a burn survivor. This is
what John says:

As a business owner in Duluth, these are
just a few of the requests that we have re-
ceived these last few years. We have given a
donation towards these fundraisers to help
people pay for their medical expenses. As I
travel the country and go into grocery
stores, restaurants and convenience stores, I
always take a minute to look at what is
going on in the area. Rare is the time that I
do not see a fundraiser to help someone with
their health care bills and expenses. I know
you know how wrong this is, but I am left
wondering what some of your fellow Con-
gressmen and Senators are thinking. Maybe
they need to go home and look at some of
these community bulletin boards. Every
time I look at one of these I want to cry. I
know how hard this battle is. I know there
will be more compromises, but please do not
leave empty handed. There are so many peo-
ple out there that really need some help.

I am proud I am voting for this bill
to provide help for the people who need
it.

I thank the Presiding Officer for the
extra time, and I yield the floor.

The PRESIDING OFFICER. The dep-
uty majority leader is recognized.

Mr. DURBIN. Mr. President, I wish to
thank my colleague. That letter from
his constituent is heartfelt and should
be an inspiration to all of us to get this
job done. We have sacrificed. This is
the 24th day debating this bill. Some of
these sessions have been early in the
morning and late at night, but I think
the time has been well spent. People
have come to the floor and spoken at
great length but no one more elo-
quently than your constituent who
sent you that letter.

Come tomorrow morning, we will
have the official vote—very early in
the morning. I would like to say to my
colleagues from West Virginia and
Minnesota that we have a piece of
news. A lot of what has been said on
the floor has been said by others and
said before, but this is a piece of news
worth reporting. Our bill—the health
care reform bill—has been endorsed by
the American Medical Association, the
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largest physician organization in this
country; endorsed by the American
Hospital Association, the largest orga-
nization representing our hospitals; it
has been endorsed by the American As-
sociation of Retired Persons, the larg-
est senior citizens organization, which
focuses intensely on the future of Medi-
care; and today we have received the
endorsement of what is regarded by
most as the most highly respected
medical organization in America. If
you ask most Americans whom do you
respect the most, it is the nurses. You
know why. Because when you are in a
hospital with someone you love or in
the care of a doctor, it is the nurse who
is with you in those moments that
make a lifetime. The nurses today have
issued their formal endorsement of this
health care reform bill.

The nurses today have Rose Gon-
zalez, director of government affairs
for the American Nurses Association,
who writes:

Nurses across this country have waited
decades for this historic moment and the
time is at hand.

Once again, the need for fundamental re-
form of the U.S. health care system is crit-
ical. ANA and nurses around the country are
ready to work with you toward enactment of
the strongest possible health care reform
legislation.

For all of our critics from the other
side of the aisle, the simple fact is this:
The people who are on the front line of
health care, the people to whom we
turn every day for critical care and
critical treatment of the people we
love, endorse this measure. They have
come out foursquare for it. I would
rather have their endorsement than
any political endorsement we might
find.

Now let me tell you how this is sig-
nificant. This bill will change many
things. Some on the other side have
criticized the bill because it is too big;
they want a small bill. I want a bill
that is large enough to treat the prob-
lem. It is like saying to a doctor: You
can give me a prescription but only
give me one; I can only take one pre-
scription at a time.

In this bill we address problems ex-
isting in our health care system that
go to the heart of the challenge that
faces our Nation. We have great doc-
tors and hospitals and nurses. But we
spend more than twice as much as any
other nation on Earth per person for
health care in some areas. Many coun-
tries spend a fraction of what we spend
and get much better results.

We know the cost of health care is
getting beyond us. We know a family of
four with a health insurance plan now
through their employer pays, on aver-
age, $12,000 a year for premiums. Ten
years ago it was $6,000. It is projected
to double again in just 8 years. People
would be working to earn $2,000 a
month just to pay for health insurance.
That is before you take the first penny
home for your family. That is
unsustainable.

The first thing we do is address af-
fordability, start bringing down the in-
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crease in cost in health care. That is
our first responsibility, and this bill
does it. The second thing it does is ex-
tend the reach of health insurance pro-
tection.

As I stand here, one out of every six
Americans has no health insurance.
These are not lazy, shiftless people.
These are people who can’t afford it,
who work at a place that doesn’t offer
it, or happen to be unemployed. At the
end of the day, 60 percent of those peo-
ple, 30 million, will have the protection
of health insurance. That is critically
important.

This bill provides protections needed
by the people who have health insur-
ance. How many times have you heard
about a friend or a family member who
has to fight an insurance company for
the payment for critical care that the
doctor has ordered, or over a prescrip-
tion which the doctor believes will
keep a person healthy or make that
person well? Those battles are now
going to tip to the side of the con-
sumers of America. Health insurance
companies will not be able to discrimi-
nate based on preexisting conditions or
put caps on lifetime policies or tell
kids that at age 24 they can no longer
be covered by the family health care
plans. All of those things are changed
in this bill, giving consumers across
America a fighting chance when it
comes to health insurance.

Last night I met with several of my
colleagues. We talked over dinner
about how America is going to react to
this. It is hard enough to digest the
contents of this bill, to expect the av-
erage American who has so many other
concerns to digest it may be too much
to ask. But I asked my staff to give me
a list of the things that most Ameri-
cans can expect to see, the changes
they can expect to see on a timely
basis—not the Ilong-term changes
where 94 percent of people have health
insurance or would have a better stand-
ing to fight health insurance compa-
nies when they complain, but what will
we be able to see. My staff came up
with a convenient top 10 list which
most of us are familiar with from late
night television shows.

Within 6 months or a year after this
bill is enacted into law, here are the
top 10 things Americans will notice
changing when they buy a new health
plan: No. 1, if you own a small business
you will start receiving within 6
months tax credits to help your busi-
ness pay for health insurance for your
employees beginning with tax year
2010. Mr. President, 144,000 small busi-
nesses in my State of Illinois will be el-
igible for the small business tax credit
so that small businesses can afford to
offer health insurance for the owners of
the business and for their employees.
That is No. 1—and this is all within 90
days of enactment.

No. 2, we are going to create imme-
diate options for people who can’t get
health insurance today. We estimate
that 8 percent of the people in my
State have diabetes; 28 percent have
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high blood pressure, and all of them
could be denied coverage because of
this so-called preexisting condition. We
are going to put in place high-risk
pools so these people who can’t buy
health insurance today because of
these preexisting conditions, have an
option, a place to turn to, to buy
health insurance. That is No. 2.

No. 3, and this is good news for every
family and every parent: Within 6
months after the enactment of this
bill, the parents of loved ones—3.6 mil-
lion kids in my State—will sleep better
knowing that whatever health insur-
ance they have will be required to
cover their child regardless of any pre-
existing condition. Any child under the
age of 18 with a diagnosis of diabetes or
a history of cancer or asthma or what-
ever it may be cannot be denied cov-
erage under the family plan, within 6
months of this bill being enacted.

No. 4, you will no longer need to fear
an insurance company dropping you
from coverage once you get sick. It is
called rescission, and it means as soon
as you need the health insurance, the
health insurance companies run away
and say: We are not covering you any-
more. Hire a lawyer and fight us if you
don’t like that. That comes to an end
within 6 months after this bill passes.

No. 5, you will no longer need to
worry if you get sick or get in an acci-
dent because you are out of town and
out of the network of hospitals and
doctors your insurance policy provides.
This bill ensures access to emergency
care in-network and out-of-network
without additional cost sharing begin-
ning 6 months after the date of enact-
ment.

No. 6, you will have the freedom to
choose your doctor, the person you
think is right for you and your family.
This bill protects your choice by allow-
ing plan members to pick any partici-
pating primary care provider and pro-
hibit insurers from requiring prior au-
thorization before a woman, for exam-
ple, goes in for a gynecological exam-
ination.

No. 7, you will no longer fear losing
your home or going bankrupt because
of a bad car accident or a serious ill-
ness such as cancer. This bill, when it
becomes law, will bar insurance compa-
nies from limiting lifetime benefits and
severely restricting annual benefits
under health insurance policy.

No. 8, this bill will require providing
preventive services and immunizations
without copay. Mr. President, 41 per-
cent of the people in my State have not
had a colorectal cancer screening; 22
percent of women in Illinois over the
age of 50 have not had a mammogram
in the past 2 years. Health insurance
reform will ensure that people can ac-
cess preventive services for free
through the health care plans. It
makes sense. It is an ounce of preven-
tion and built into the law 6 months
after it passes.

No. 9, senior citizens are going to no-
tice the difference within 6 months.
They will have access to dramatic dis-
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counts in the purchase of name-brand
prescription drugs under Medicare Part
D beginning July 1, 2010. Roughly
314,000 Medicare beneficiaries in Illi-
nois hit the so-called doughnut hole,
the gap in coverage. They are going to
have protection. It is going to be pro-
vided by this bill.

No. 10, seniors across America will be
eligible for one free wellness visit each
year without charge. Think about that:
the peace of mind which it brings to
you and to your family to know that
you have had a checkup, and the doctor
said you are doing fine and takes care
of a problem before it becomes major.

Those are the top 10 things to expect
in the first 6 months or a year, and
more to follow. This is a bill worth vot-
ing for. This is a bill which finally puts
us on record as a Nation that health
care is not just the privilege of the
lucky and the wealthy. It is a privilege
of living in this great Nation. It is a
right that comes to all of us. If we
truly want to enshrine that guarantee
of life, let’s enshrine in this bill guar-
anteed access to quality health care.

We have had a long debate. Those on
the other side have been critical of this
bill. They have never offered an alter-
native—not one substitute comprehen-
sive alternative. They just can’t do it,
and they won’t. But we know we have
the responsibility to do it.

With votes this afternoon, in just a
couple of hours and again tomorrow
morning, we are going to make this bill
a bill that is passed by the Senate, on
its way to conference with the House,
and by the first of this new coming
year, we will be able to offer that
promise of quality care which the
American people are asking for.

Madam President, I yield the floor.

The PRESIDING OFFICER (Mrs.
HAGEN). The Senator from West Vir-
ginia.

Mr. ROCKEFELLER. Madam Presi-
dent, I thank you. I rise today to join
with my colleagues, in fact, to stand
very proudly with my colleagues, in
support of the Senate passage of
groundbreaking comprehensive health
care reform. I have wanted to say that
for decades. It has taken not just the
better part of a year but, in fact, the
better part of a generation.

The story of health care reform over
the last 50 years has been one of narrow
incremental change, some quite mean-
ingful—the Children’s Health Insurance
Program, for example—but none truly
comprehensive in the way the Ameri-
cans want to have their health care.

It is a history of big ideas left unreal-
ized for lack of political will, for lack
of time—whatever—of leaders and law-
makers and the medical profession all
trying boldly yet all failing badly; fail-
ing fundamentally to take away the
fear of so many, the terror of living
and getting sick in America today; the
terror of becoming sick in a country
that holds itself out as a beacon of
hope, a beacon of fairness, yet denies
men, women, and children access to
doctors and nurses, tests and medicines
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that we know will prevent illness or
will make them well; a country that al-
lows people, especially low-income peo-
ple, but not only low-income people,
however, to suffer or watch a beloved
family member suffer alone and out-
side the health care system—all at
great cost to our national economy and
our national productivity and our na-
tional sense of self-esteem but, even
more importantly, to our national
soul, to our moral compass, to our con-
science.

Now in the final days of 2009 we have
a profound opportunity to deliver on
years and years of unmet promises and
to begin a new decade by building a
strong, new foundation for the Amer-
ican people, for all of them; to wit, a
more secure and reliable health care
system that works for virtually all
Americans, where those who are unin-
sured finally have some place to go for
health care; where those with insur-
ance know that the coverage they
count on and pay for will be there when
they need it—they will know that—and
where a profit-driven health insurance
industry does not play mercilessly with
people’s lives or steal their hope so
that the health insurance company can
have a very prosperous future, a very
gloomy chapter in our Nation’s busi-
ness history.

BEach of us brings to this moment
shared stories about the tragic and try-
ing personal experiences of our friends
and neighbors back home. We are all
motivated by this bill. We are all
moved by this bill. I know that West
Virginia’s struggles with the health
care system are not unique in America,
but they are unique to me because I
represent them. They are what drive
me to work so hard to make things bet-
ter. That never changes.

I talked about the Bord family. The
Bords are two dedicated schoolteachers
with health insurance through their
employer whose son Samuel had leu-
kemia and needed treatment well be-
yond the onerous annual insurance
limits imposed upon him, without his
knowledge, and, therefore, his health
insurance stopped producing any care
for him at all at 8 years old. What was
he to know?

Samuel’s parents were desperate, and
they feared for the worst. When he hit
his $1 million cap on annual insurance,
my office helped his parents to find
some more resources, but those ran out
too. So the Bords were left with two
gut-wrenching suggestions: consider
getting a divorce so that Samuel would
qualify for Medicaid, or stop taking
their other two children to the doctor
and giving them health care so they
could spend the money that they had
been spending in part on Samuel—take
it all away from the other two children
to help with Samuel as best they could.
When people are desperate, they try
anything. The choices are all cruel.

So you get a device or you choose one
child’s health care needs over an-
other’s—that is not what parents want
to be like. Those are the choices our
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Nation offered to these caring, hard-
working parents with a sick child. How
can that be? How can we allow that to
be? The answer is, of course, that we
cannot.

They did everything in their power,
but this fall Samuel passed away.
There are no words. It breaks my heart
to think of what his parents went
through, not only the pain of watching
their son fight a terrible disease but
also the uncertainty of paying for his
treatment as best as they could and
then have the coverage they counted
on and paid for suddenly cease to exist.

I say to my colleagues, when do we
say collectively that enough is enough?
When do we finally step in and try to
solve such an enormous set of prob-
lems? So much is at stake, so many
people’s needs and expectations are so
high, and so are mine and so are yours,
I say to the Presiding Officer. I know
all too well that reform is not about
shying away from the tough issues or
the tough decisions. Reform is not
about reaching perfect agreements on a
perfect piece of legislation. Reform is
making things better for people, as
much as you can for as long as you can,
with as much money as you can pos-
sibly collect to pay for it.

There are real and serious differences
of opinion among us, among our es-
teemed colleagues in the House of Rep-
resentatives as well—the Senate, the
House, there are differences. Within
the Senate—one side of the aisle, the
other side—there are differences. With-
in the Democratic Party, there are dif-
ferences. We have struggled to find so-
lutions that will make a difference,
that we can afford. We have had to ne-
gotiate and compromise.

Now we vote in a few short hours. It
is an extraordinary moment in history.
There is nothing like it that I have
ever seen. We vote, I believe, to im-
prove access to affordable and mean-
ingful coverage; to control runaway
costs—we have to do that so the Medi-
care trust fund doesn’t run out; and to
rein in the health insurance industry’s
rapacious and, to me, lugubrious prac-
tices. I don’t like them, and they don’t
like taking care of us, and they don’t.

Am I disappointed that this legisla-
tion does not include a strong public
option, like the one I first introduced,
to keep private companies honest? Am
I disappointed it does not include a
sensible Medicare buy-in provision that
should be a right for millions of Ameri-
cans? Of course I am. Does that mean I
turn my back and walk away from all
of this because I didn’t get everything
I wanted? Of course not. I am a public
official. I represent people, I represent
their interests, even as they, maybe in
the majority, oppose what we are doing
here because they know not yet en-
tirely what is in this bill. But when
they do, they will feel differently. Am
I disappointed that we were unable to
expand Medicaid even more for our
most vulnerable Americans? Yes, of
course I am. I live in a State where, in
the average hospital, 85 percent of all
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patients are either under Medicaid or
Medicare. As my colleagues on the Fi-
nance Committee heard me say often,
50 percent of all babies born in West
Virginia are born under Medicaid. That
is the way it is there for the people I
represent. Yes, of course I am dis-
appointed that we do not have more,
but I still believe those are among the
best and right solutions in this bill for
our health care system. They are the
best we can do at this particular time,
and it is a great deal that we are doing.
It is an unavoidable fact that this bill
does not do everything I had hoped for
but, again, that would not justify turn-
ing my back on what the bill does
achieve.

Why is it that we always seek out the
negative and avoid the positive? It is
because the negative is easier to talk
about. It is easier to criticize than to
do, than to collect people together
under an umbrella.

The ultimate question cannot be
what the bill does not do. It cannot end
there because in so many ways what
this bill does do is make good on the
powerful promise of meaningful reform
that millions of people have dreamt of,
have prayed for, have fought for, for so
long.

Passing health care reform will mean
31 million previously uninsured Ameri-
cans will now get health care coverage.
Excuse me, 31 million people—extraor-
dinary. It is in the bill.

Passing health care reform will ex-
tend Medicaid so that vulnerable popu-
lations can get the health care they
need.

Passing health care reform will close,
almost, the doughnut hole that hurts
3.4 million seniors enrolled in the
Medicare prescription drug program.
Mr. President, 3.4 million seniors is a
lot. So we close at least half the dough-
nut hole, and then we give people a
bonus for this coming year. But by
closing half, we are signaling that we
are going to close it all. Health care
now will be done each year, every year,
to make things better.

Passing health care reform will mean
the elimination of preexisting condi-
tion exclusions right away for our chil-
dren. As soon as the exchanges are up
and running, that will also apply to
adults.

Passing health care reform will mean
it is illegal for insurance companies to
impose arbitrary limits, as they did an-
nually on Samuel, or lifetime benefits,
such as the Bord family faced so coura-
geously.

Passing health care reform will mean
insurance companies are required to
spend more of their money—which
comes from premiums we give them—
on medical care, not fancy offices and
executive salaries. They will be re-
quired to achieve a medical loss ratio
of 85 to 90 percent. We shall see. They
will have to prove it. We already have
the numbers. We know where to go to
get the numbers. Nobody has done it.
So they can play in their shifty dark-
ness and deprive people of things, take
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things away. People do not know where
to go to complain, and they just get re-
ferred somewhere else. This will be the
very first time they are held account-
able—and they will be held account-
able. They will be held accountable by
the law, by congressional oversight, by
a ferocity of attention on what health
insurance has done to hurt so many
people and how, now, they are going to
behave in a very different manner
whether they like it or whether they
don’t.

Passing health care reform will mean
family coverage must include depend-
ent children up to the age of 26. That is
exciting. It is also immediate. But it is
exciting because young people don’t
tend to get health insurance because
they think nothing will happen to
them. It actually doesn’t work out like
that, and when they get hurt, some-
body else has to pay. They should have
their own health insurance, and so
they are going to get it. They will not
be outside the health care system; they
will be inside the health care system.

Passing health care reform will mean
protecting the Children’s Health Insur-
ance Program, or CHIP, which John
Chafee and I wrote back in the mid-
1990s and Ted Kennedy and ORRIN
HATCH first established through the
HELP Committee in 1997 in a show of
bipartisanship—which, frankly, I am
nostalgic for these days—which will
cover more than 14 million children by
the year 2013. Today, CHIP covers 7
million, but you see it has run out of
its 10 years, so it has to be reauthor-
ized. Then we add on 2 more years, and
the program will keep going on and on,
and children will have health insurance
forever.

Passing health care reform will mean
guaranteed prevention and wellness
benefits for seniors so they can get the
regular checkups that are so impor-
tant. It is a big deal. Somebody told me
once that there are about 9 million
American seniors who live alone. In
West Virginia, it might be on the tops
of hills or it might be on some dusty
plain, but they are basically alone, by
themselves. They are aged, they have
problems. Does anybody check in on
them? Does anybody call them? Do
they have a telephone? Have you eaten
your food today? Do you have food? Are
you OK? Did you fall down? Did you
break your hip? Is there somebody to
check? We have to do a lot better than
that. Through this bill, we will.

Passing health care reform will mean
we finally begin to get politics and lob-
byists out of the business of deciding
Medicare payments. That is very im-
portant for me because we can create
new hope—perhaps our only hope—for
keeping Medicare stable and solvent
for the long term.

The list goes on and on—real, mean-
ingful, life-changing and in some cases
lifesaving new laws and new policies
that will become law. Not since the
creation of Medicare and Medicaid
nearly 45 years ago has this body or the
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other body attempted to make a com-
mitment as fundamental to our future
in health care as we are doing here.

Fortunately, this commitment will
not end with the passage of this legis-
lation. We will not have to wait an-
other 15 to 20 years to take up the
cause of reform. Because of the inten-
sity of the experience, the passion of
the experience, the depth of the feeling
in discussing the experience as we have
talked back and forth with each other,
this now becomes an annual commit-
ment. We will be doing health care
every single year until we get it ex-
actly right. We have not gotten here by
accident or by chance, and we will not
get all the way across the finish line
without more hard work and, hope-
fully, good will.

To those on the left who are dis-
appointed in what this bill does not
do—and in some cases, those folks are
even calling for its demise—I implore
you to reconsider, to be a part of this
solution even as we Kkeep working on
others, which I promise you I will do,
and I think you know that I mean what
I say when I say it. To those on the
right who in all these years somehow
have not seen fit to accept any of the
various options and ideas that are put
on tables for comprehensive reform, I
ask you to seek the facts, find the
truth, follow the facts, follow the
truth. There are legitimate disagree-
ments between us about how best to
solve the problems plaguing our health
care system and hurting our people.
But the status quo is unacceptable.
Claims that we are rushing this process
or have operated in secret are absurd.
Claims that we will hurt seniors, close
hospitals, take away people’s choices
are reckless and disingenuous.

Our work in this institution affects
people’s lives every single day in all
the work we do for good or for ill. In
public life, really, there is nothing neu-
tral: you either do something that
helps or you do something that hurts.
We have a solemn responsibility to
help our people in their hour of need,
and that is the reason we are here. It is
the only reason we are here—to achieve
meaningful reform, not just in health
care but in all other needs.

As somebody who has been involved
in this debate from the very beginning
and fought for strong reforms in the
Senate Finance Committee, I know
how far we have come to get here. And
I, for one, am not going to allow this
moment and its great promise to end in
failure. The progress will be real. The
greatly improved quality of life for
millions of Americans will be its meas-
ure.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Madam President, I
ask unanimous consent that after Sen-
ator HUTCHISON raises a point of order
that the Reid substitute amendment
No. 2786 is a violation of the Constitu-
tion, the point of order be set aside
until after all postcloture time expires.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Texas.

Mrs. HUTCHISON. Madam President,
I ask the distinguished Senator from
Montana if, following the postcloture
time, my point of order will be put in
the queue for the votes if I ask for the
yveas and nays?

Mr. BAUCUS. That
standing.

Mrs. HUTCHISON. Madam President,
we truly are in uncharted waters. This
bill has been written by the majority
under a veil of secrecy. We are ex-
pected to vote on its final passage less
than 2 days before families across the
country will be sitting down for holi-
day celebrations. Over the last weeks,
my colleagues and I have spoken about
some of the things we know to be prob-
lematic, ranging from unsustainable
cuts to Medicare that will result in
catastrophic reductions in care—make
no mistake about that—to oppressive
new taxes on individuals, medical de-
vices, prescription drugs, and insurance
companies that will clearly raise costs
to consumers and stifle innovation, to
taxes on small businesses at a time
when we know our economy is on the
brink. We are in a recession. We are
asking businesses to hire people. Yet
we are forcing burdens on them, taxes
on them that would have the opposite
effect. It would cause them not to take
a chance to hire someone who will have
the result of new mandates that go be-
yond all the expenses of an employee
today. We have talked about that for
the last 3 weeks.

Today I wish to talk about the con-
cerns we have been able to have about
3 days to find on the constitutionality
of parts of this bill. We have not had
too much time to consider this. Cer-
tainly, constitutional issues will take
much thought. But we do believe some
of the bill’s provisions do violence to
our constitutional protections. Mem-
bers, staff, and legal experts are scram-
bling by the majority’s decision to
draft a bill that we didn’t have a
chance to look at in detail because it
only was released on Saturday, and we
haven’t had very much debate time on
these legal issues.

I commend many of my colleagues
for identifying one of my biggest con-
cerns. The majority claims the com-
merce clause of the Constitution gives
Congress the authority to adopt much
of what it is we are looking at in this
substitute before us. What I disagree
with and what I don’t think has been
mentioned is, the power to regulate
interstate commerce has not been the
basis for a robust role in insurance reg-
ulation. Our States have the experi-
ence, the infrastructure in place to
carry out this important regulatory
role. In comparison, the Federal role in
regulating private insurance has been
limited. In fact, following the decision
by Congress to exclude Federal agen-
cies from any antitrust role in the in-
surance market, it is our States that
have been charged with providing this

is my under-
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regulatory oversight during the last 60
years. Yet usurping the role of the
States in regulating health insurance
is precisely what the substitute that
has been put forward will do.

Creating a big role for the Federal
Government in health care will also
usurp States, rights that have been in
place for over 60 years. Consider, for a
moment, that the commerce clause is
being suggested to allow Congress to
not only regulate a channel of com-
merce that historically has been ad-
dressed by States but for Congress to
actually direct the American people to
purchase a specific product or service.
Everyone within the sound of my voice
should be alarmed that Members of
Congress actually believe our Constitu-
tion, which enumerates and protects
our liberties and choices, can be per-
verted to require Americans to pur-
chase something they may not want
and may feel they do not need. Such a
view is totally at odds with our Con-
stitution. I believe strongly the indi-
vidual insurance mandates in this bill
are unconstitutional.

The person who has raised the point
of order is also on the floor with me,
Senator ENSIGN from Nevada. He is
going to cover that area. It is essential
we address it.

I wish to raise another area where I
think we also have transgressed over
the Constitution. That is the trampling
of the rights of our States under the
10th amendment. I taught constitu-
tional law. I have studied the back-
ground of the Constitution. I have
looked at many facets of it. I can’t say
I am a constitutional scholar. I am a
lawyer. I have taught this subject.

I wish to read the very clear and sim-
ple 10th amendment. The 10th amend-
ment has made clear the following:

The powers not delegated to the United
States by the Constitution, nor prohibited
by it to the States, are reserved to the
States respectively or to the people.

That is it. The beauty of our Con-
stitution is, it is a very limiting docu-
ment. That is why it is short. Every-
thing not specifically given to the Fed-
eral Government in the Constitution is
reserved to the States or to the people.
That is the beauty of our Constitution.
The reason it is short is because the
powers were meant to be limited. What
was reserved to the Federal Govern-
ment was meant to be limited because
our Founders knew the government
closest to the people and the people
should be responsible for most of the
laws of the country.

Today, in the bill we have before us,
we have a State, such as my State of
Texas and many States across the
country, which have taken full respon-
sibility for creating, maintaining, and
providing oversight for a health insur-
ance plan and will now have to justify
changes to the terms of the insurance
plan to the Federal bureaucrats.

My State of Texas has created a fully
self-insured plan for State employees
and for our teachers so creation, ad-
ministration, and oversight will be
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within the realm of the State. I believe
it is very important, when we look at
the bill before us, to see that the
States now are going to be required,
similar to every insurance provider, to
justify with the Federal Government
changes in premiums. The States are
going to have to now put forward all
the background, what they are doing in
their self-insured plans, and justify it
before the States, apparently, will be
able to go forward.

Of course, there is going to be a book
written on the meaning of ‘“‘justify.” I
can see it coming. What exactly does
justify mean? I don’t think we have to
go that far to write the book on what
justify means because this is an en-
croachment on the rights of the States
guaranteed by the 10th amendment.
Not only does it walk away from the
words themselves of the 10th amend-
ment but walks away from what the
Founding Fathers intended; that is,
that it is the prerogative of the States
to make the laws that affect the peo-
ple. Even Congress, for the last 60
years, has kept the Federal Govern-
ment restrained pretty much—not
completely but pretty much—from
mandates and regulation of insurance
plans. There are some, but it has large-
ly been left to the States. The States
have provided the infrastructure for
what can be offered in a State. But
here we go. In what is supposed to be
the reform of our health care system,
we are taking away the rights, the pre-
rogatives of the States, and also the
expertise the States have come to have
put together and formed through the
years. The big Federal Government
takeover is going to begin.

Let me mention a 1992 case by the
Supreme Court, which stated, in New
York v. United States:

The Framers explicitly chose a Constitu-
tion that confers upon Congress the power to
regulate individuals, not States.

I have asked the attorney general of
Texas to use every resource at his dis-
posal to investigate the provisions in
this legislation and to challenge any
unconstitutional attempt to limit the
authority of Texas to carry out its reg-
ulatory responsibilities in the insur-
ance market or to provide for the in-
surance needs of its employees and the
teachers of Texas through the State
health insurance plans. The attorney
general of Texas has already said he is
going to challenge the constitu-
tionality of treating one State dif-
ferently from all the other 49 and the
taxation of our residents in Texas be-
cause of the exemption of the State of
Nebraska from the Medicaid respon-
sibilities that every other State is
going to have. Of course, every other
State will pick up the tab for this Ne-
braska exemption. The attorney gen-
eral of Texas is on it, just like the at-
torney general of South Carolina and
probably many more by the time we
will end this day.

It is important we also stand on 10th
amendment grounds for the States to
be able to put forward a self-insurance
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plan for its employees without the per-
mission of the Federal Government,
and I feel-duty bound to question the
constitutionality of this bill on 10th
amendment grounds.

Therefore, Madam President, I make
a constitutional point of order against
the substitute amendment on the
grounds that it violates the 10th
amendment of the Constitution, and I
ask for the yeas and nays.

The PRESIDING OFFICER. Under
the precedents and practices of the
Senate, the Chair has no power or au-
thority to pass on such a point of
order. The Chair, therefore, under the
precedents of the Senate, submits the
question to the Senate. Is the point of
order well taken?

The yeas and nays have been re-
quested.

Is there a sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

The PRESIDING OFFICER. Under
the previous order, the vote on this

question will occur after all
postcloture time expires.
Mrs. HUTCHISON. Thank you,

Madam President. That is my under-
standing. I very much appreciate the
opportunity to bring this forward.

I think now that we are finally begin-
ning to digest this bill, we are seeing
several areas where points of order
have been raised, and I hope some of
these will send this bill back to the
drawing board, where it belongs, to
have health care reform that will do
what we intended to do when we start-
ed; that is, bring down the cost of
health care, make more affordable
health care possible for more people in
this country. If we could do that, on a
bipartisan basis, I think the people of
America, as they sit down for their hol-
iday celebrations with their families,
would have been well served.

I implore my colleagues to look at
the points of order that will be voted
on postcloture today and think about
the consequences of passing this mon-
strous piece of legislation that is going
to alter the quality of life for every in-
dividual, every family, every small
business in this country.

Let’s start again and do it right.
Doing it fast should not be the goal.
Doing it right is what we should pur-
sue. I hope my colleagues, before we
finish this process, will come back with
something we can all be proud of and
not something that is going to pass on
a strictly partisan vote.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. ENSIGN. Madam President, I
wish to first compliment the Senator
from Texas on her raising a different
constitutional point of order. There are
several ways in which this bill violates
the Constitution. I have raised a con-
stitutional point of order, where I be-
lieve this bill violates the enumerated
powers under article I, section 8 of the
Constitution, as well as the fifth
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amendment takings clause of the Con-
stitution.

I see the senior Senator from Utah is
in the Chamber. He is going to talk
about several other problematic provi-
sions in the bill that is before us today.

This is the Constitution of the
United States, which I hold in my
hand. There are several other docu-
ments in here, but that is how short
the Constitution of the United States
is—this short, concise document that
limits the powers of the Federal Gov-
ernment. Our Founders were afraid of a
powerful central government, so they
put down on paper the powers they
granted to this body, the House of Rep-
resentatives, and the rest of the Fed-
eral Government.

When each one of us comes to this
floor, after we are elected, we raise our
right hand, put our hand on the Bible,
and take an oath to defend and protect
the Constitution of the United States.
We do not take an oath to reform
health care or to do anything else that
we may think is good to do. Anything
on health care or any other good provi-
sion we want to enact has to fit within
the limited powers that are listed with-
in the Constitution of the TUnited
States.

That is the oath, the solemn oath,
each and every Senator takes. That is
what each and every one of us needs to
think about when we are voting on this
constitutional point of order.

I wish to make a couple points very
briefly in one area where I think, on
the individual mandate, this bill vio-
lates the U.S. Constitution. Nowhere,
at no time, has this government, this
Federal Government, ever passed a law
that requires people who do nothing to
engage in economic activity. In other
words, if this bill passes and then you
choose not to buy health insurance,
this bill requires you to purchase
health insurance. If you do not do that,
it charges you up to 2 percent of your
income. So this bill is telling you, just
because you exist as a citizen of the
United States, you must do something.

The United States has never, in its
history, ever passed something such as
this. This will dramatically expand the
powers of the Federal Government, if
this bill is passed, and if, God forbid,
the Supreme Court upholds this piece
of legislation.

I have read a lot of articles—and I
submitted several of them yesterday—
by constitutional scholars, who believe
this bill is unconstitutional. Even folks
who believe it is constitutional, some
folks on the left, concede that there
are legitimate arguments against the
bill’s constitutionality. They also rec-
ognize that there is potential that it is
unconstitutional. So this is not some
wild-eyed radical debate. This is a le-
gitimate debate about what this docu-
ment, this Constitution of the United
States, actually means.

I am not a lawyer similar to a lot of
the other Members of the Senate, but I
understand the importance of a pretty
plain reading of the Constitution’s
text.
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Within the enumerated powers, and
within the fifth amendment, there are
limitations on what this Congress can
do. The Supreme Court has held that
the interstate commerce clause, for in-
stance—gives this body certain power
to regulate commercial activity. Even
activity of an individual that is intra-
state in nature can be regulated if it
has the potential to somehow substan-
tially affect interstate commerce.

Unfortunately, this bill goes beyond
even regulating any kind of commer-
cial activity. It goes to regulating non-
economic inactivity. It says: If you
choose not to do something, we are
going to regulate you and we are going
to tax you if you do not behave. This is
a very dangerous precedent for the
Congress to set. I made the point yes-
terday; others have made this point—if
we could just require citizens to pur-
chase certain things, why did we need a
cash-for-clunkers bill? The reality is
we lack the power to just tell people:
Go out and buy a car.

The government is allowed to provide
certain incentives for people to do ac-
tivity that maybe they were not going
to do. But Congress does not have the
power to actually tell citizens what to
do, in that case, to regulate inactivity.

There are all Kkinds of things this
government could tell people what to
do if something such as this precedent
is upheld today. This is incredibly dan-
gerous, and the people of America need
to wake up and the people who are vot-
ing for this bill need to analyze the un-
intended consequences and the massive
expansion of power this bill will pro-
vide for, if this bill passes, and if the
Supreme Court does not strike it down.

I am going to yield because I have
listened to the senior Senator from
Utah talk eloquently about the provi-
sions that are unconstitutional. He is
much more of a constitutional scholar
than I would ever dream to be. I hope
everybody pays close attention to what
he is saying and thinks about that oath
each one of us made when we raised our
right hand to defend and uphold the
Constitution. Are we doing that if we
vote for this bill?

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Madam President, I
thank my gracious colleague, and I am
grateful for his kind words.

Each Member of this body has taken
an oath to support and defend the Con-
stitution of the United States. Not any
Constitution, not their own personal
Constitution, not a fake or pretend
Constitution, but the real Constitution
of the United States. That means that
there will come times when politics
says yes, but the Constitution says no.
There will come times when the grand
plans and good intentions of politicians
meet the limits of the Constitution. I
submit that this is one of those times,
and the constitutional point of order
raised by the Senator from Nevada pre-
sents each of us with the choice of
whether politics or the Constitution
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will win the day. I choose the Constitu-
tion and will vote to support the point
of order.

America’s founders gave us a written
Constitution that delegates certain
powers to the Federal Government,
separates those powers among three
branches, and enumerates the powers
given to Congress. They did all of that
writing, delegating, separating, and
enumerating for one overriding reason,
to set limits on Federal Government
power because liberty cannot survive
without such limits. As Justice Sandra
Day O’Connor reaffirmed in 1991 when
writing the Supreme Court’s opinion in
Gregory v. Ashcroft, our system of fed-
eralism and the separation of powers
“was adopted by the Framers to ensure
the protection of our fundamental lib-
erties.”” Liberty requires limits on
government power, it always has and it
always will. The question for us today
is whether liberty is still more impor-
tant than power.

The Members of this body have our
own, independent responsibility to en-
sure that the actions we take are con-
sistent with the Constitution we have
sworn to support and defend. We can-
not simply assume that the Constitu-
tion necessarily allows us to do what-
ever we may want to do. And we cannot
ignore this question by simply punting
it to the courts. Litigation is likely, to
be sure, which means that the courts
will be asked to decide certain legal
questions, including whether this legis-
lation is constitutional. Judges also
take an oath to support and defend the
Constitution and must exercise the
powers it grants to them. Speculating
about how courts may decide a hypo-
thetical case in the future, however, is
no substitute for Senators making a
decision about an actual piece of legis-
lation today.

The Constitution cannot limit gov-
ernment if government controls the
Constitution. If the Constitution
means whatever we want it to mean,
then we might as well take an oath to
support and defend ourselves. Frankly,
that is what it seems like we do some-
times. But we cannot take the power
the Constitution provides without the
limits the Constitution sets.

Turning to the legislation before us,
we all want to see a higher percentage
of Americans covered by health insur-
ance. That is a desirable goal, but my
friends on the other side of the aisle
would achieve that goal with a very
blunt instrument, an order that Ameri-
cans purchase health insurance. That
is a means that the Constitution does
not permit. While the Constitution
gives Congress power to regulate inter-
state commerce, that power does not
mean anything and everything we want
to mean. Those words are not infinitely
malleable. I agree with the 75 percent
of Americans who say that this man-
date to purchase health insurance is
unconstitutional because Congress’s
power to regulate interstate commerce
does not include telling Americans
what they must buy.
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When President Franklin D. Roo-
sevelt chose Frances Perkins as his
Secretary of Labor, they discussed so-
cial policy legislation including health
insurance. As Secretary Perkins later
described it, they agreed that such leg-
islation would pose ‘‘very severe con-
stitutional problems,” including fun-
damentally altering Federal-State re-
lationships. That is why the Social Se-
curity Act uses the payroll tax. Even
the Roosevelt administration, which
oversaw the most dramatic expansion
of federal power in our Nation’s his-
tory, would not go as far as the legisla-
tion before us today would go. Even
they knew that the Constitution put
certain means off limits.

The goal of raising the percentage of
Americans with health insurance could
be achieved by constitutionally per-
missible means. My friends on the
other side of the aisle know as well as
I do, however, that those means are po-
litically impossible. And so they have
chosen politics over the Constitution,
and that is why I will support the con-
stitutional point of order.

In 1995, the Supreme Court re-
affirmed that there are indeed limits
on the means Congress may use to
achieve its goals. The Court rejected a
version of the power to regulate inter-
state commerce that would make it
hard to imagine any activity by indi-
viduals that Congress could not regu-
late. The legislation before us would
not only regulate economic trans-
actions in which individuals choose to
engage, it would require that they en-
gage in those transactions. This is the
first time that Congress has ever or-
dered Americans to use their own
money to purchase a particular good or
service. Crossing that line would do ex-
actly what the Supreme Court said we
may not do, and would virtually elimi-
nate whatever limits remain on federal
government power. That would deprive
the Constitution not only of its mean-
ing, but of its function as a guardian of
liberty. I urge my colleagues to put the
Constitution ahead of politics and sup-
port this point of order.

There is a lot of talk from the major-
ity about why passing this bill is the
right thing to do for the American peo-
ple. It is a decision of conscience for
them. Well, let us take a closer look at
these decisions of conscience.

After weeks of closed-door, clandes-
tine negotiations, Senator REID finally
emerged with a 383-page Christmas list.
This bill is a dark example of every-
thing that is wrong with Washington
today. Despite all the promises of ac-
countability and transparency, this bill
is a grab bag of Chicago-style, back-
room buyoffs. It is nothing more than
a private game of ‘“‘Let’s Make A Deal”
with the special interest groups fi-
nanced by American taxpayers.

So who won and who lost in this
game? Well, let’s take a closer look.
The AARP issued a strong statement of
support for this bill. The Reid bill
slashes Medicare by almost a $' tril-
lion to finance additional government
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spending. So why would the Nation’s
largest lobbying organization, avowed
to protect the interests of seniors, sup-
port this legislation? To find the an-
swer, similar to anything else in Wash-
ington, follow the money.

AARP takes in more than half its $1.1
billion budget in royalty fees from
health insurers and other vendors. The
sale of supplementary Medicare poli-
cies, called Medigap plans, make up a
major share of this $1.1 billion royalty
revenue. AARP has a direct interest in
selling more Medigap plans. However,
there 1is a strong competitor to
Medigap policies, and that happens to
be the Medicare Advantage plans.

These private plans provide com-
prehensive coverage, including vision
and dental care, at lower premiums for
nearly 11 million seniors across the
country. Seniors enrolled in Medicare
Advantage do not need Medigap poli-
cies. So what happens when the Reid
bill slashes this program by almost $120
billion? That is with a “‘b.”

Look at the Washington Post front-
page story from October 27, ques-
tioning whether AARP has a conflict of
interest. I quote:

Democratic proposals to slash reimburse-
ments for . . . Medicare Advantage are wide-
ly expected to drive up demand for private
Medigap policies like the ones offered by
AARP, according to health-care experts, leg-
islative aides and documents.

One of the most disturbing develop-
ments in the Reid bill has been the per-
petuation and even the doubling of the
unconstitutional mandate tax from $8
billion to $15 billion. You heard me
right. This unconstitutional mandate
tax actually doubled behind closed
doors. I have long argued that forcing
Americans to either buy a Washington-
defined level of coverage or face a tax
penalty collected through the Internal
Revenue Service is highly unconstitu-
tional.

We hear a lot of rhetoric from the
other side about Republicans defending
the big, evil insurance companies while
they are the defenders of American
families. The insurance mandate is a
clear example of this partisan hypoc-
risy. Let me ask one simple question.
Who would benefit the most from this
unprecedented, unconstitutional man-
date to purchase insurance or face a
stiff penalty enforced by our friends at
the Internal Revenue Service?

The answer is pretty simple. There
are two clear winners under this draco-
nian policy—and neither is the Amer-
ican family. The first winner is the
Federal Government, which could eas-
ily use this authority to increase the
penalty—or impose similar ones—to
create new streams of revenue to fund
more out-of-control spending.

Second, the insurance companies are
the most direct winners under this in-
dividual insurance mandate because it
would force millions of Americans who
would not otherwise do so to become
their customers. I cannot think of a
bigger giveaway for insurance compa-
nies than the Federal Government or-

CONGRESSIONAL RECORD — SENATE

dering Americans to buy their insur-
ance products. If you do not believe
me, then just look at the stock prices
of the insurance companies that have
recently shot to their 52-week highs.

Jane Hamsher, the publisher of the
very liberal blog Firedoglake, said the
following in a recent posting:

Having to pay 2 percent of their income in
annual fines for refusing to comply with the
IRS acting as the collection agency just
might wind up being the most widely hated
legislation of the decade. Barack Obama just
might achieve the bipartisan unity on health
care he always wanted—Democrats and Re-
publicans are coming together to say ‘‘kill
this bill.”

Now that we clearly understand the
huge windfalls the Reid bill provides
AARP and insurance companies, let me
take a moment to talk about the win-
ners and losers in the so-called abor-
tion compromise.

The language to prevent taxpayer
dollars from being used to fund abor-
tions is completely unacceptable. The
new abortion provisions are signifi-
cantly weaker than the amendment I
introduced with Senator BEN NELSON
to ensure that the Hyde amendment,
which prohibits use of Federal dollars
for elective abortions, applies to any
new Federal health programs created
in this bill. The Hyde amendment has
been public law since 1976.

The so-called abortion compromise
does not stop there. The Reid bill cre-
ates a State opt-out charade. However,
this provision does nothing about one
State’s tax dollars paying for abortions
in other States. Tax dollars from Ne-
braska can pay for abortions in Cali-
fornia or New York.

This bill also creates a new public op-
tion run by the Office of Personnel
Management that will, for the first
time, create a federally funded and
managed plan that will cover elective
abortions.

When you have Senator BOXER, the
distinguished Senator from California,
and Speaker PELOSI, the distinguished
Speaker of the House of Representa-
tives—two of the largest pro-abortion
advocates in the Congress—supporting
this sham so-called compromise and
everyone from the U.S. Conference of
Catholic Bishops to the National Right
to Life Committee and the Family Re-
search Council opposing it, there is
only one clear loser, and that is the
majority of Americans who believe in
the sanctity of life and oppose the use
of Federal dollars for elective abor-
tions.

Last, but not least, I wish to spend a
couple of minutes talking about the
numerous special deals conferred on
States in this $2.5 trillion spending bill.

How hefty are the price tags for deci-
sions of conscience? Here are some
highlights: $300 million for Louisiana,
$600 million for Vermont, $500 million
for Massachusetts, $100 million for Ne-
braska, and that is just the beginning.

At a recent news conference, when
the authors of this legislation were
asked about the Nebraska earmark for
Medicaid funding, the majority leader
simply replied:
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A number of States are treated differently
than other States. That’s what legislation is
all about. That’s compromise.

The next logical question is pretty
straightforward: Who will pay for these
special deals? The answer is simple:
Every other State in the Union will
pay for these special deals, including
my home State of Utah. All of these
States that are collectively facing $200
billion in deficits and are cutting jobs
and educational services to survive will
now pay to support these special deals.

According to the Congressional Budg-
et Office, the Medicaid expansion in
the Reid bill creates a $26 billion un-
funded mandate on our cash-strapped
States.

Coincidentally, only one State avoids
this unfunded mandate; that is, the
State of Nebraska.

Of course, let’s not forget about the
biggest loser in this bill: the hard-
working American taxpayer. This bill
imposes over $% trillion worth of new
taxes, fees, and penalties on individ-
uals, families, and businesses. The new
fees begin in 2010, while the major cov-
erage provisions do not start until 2014.
Almost $57 billion in new taxes are col-
lected before any American sees the
major benefits of this bill, which are
largely delayed until 2014, assuming
they are benefits at all.

It is also no coincidence that through
the use of these budget gimmicks, the
majority can claim this bill reduces
our national deficit when we all know
these reductions will never, ever be re-
alized.

Based on data from the Joint Com-
mittee on Taxation, the nonpartisan
congressional scorekeeper, this bill
would break another one of President
Obama’s campaign promises by in-
creasing taxes on 42 million individuals
and families making less than $250,000
a year. At a time when we are strug-
gling to fight a double-digit unemploy-
ment rate, the Reid bill not only in-
creases payroll taxes by nearly $87 bil-
lion but also imposes $28 billion in new
taxes on employers that do not provide
government-approved health plans.
These new taxes will ultimately be
paid by American workers in the form
of reduced wages and lost jobs.

However, it is hard to say we didn’t
see these new taxes coming. For years
now, many of us have warned that the
out-of-control spending in Washington
would eventually have to be repaid on
the backs of American families. In this
bill, the repayment comes in the form
of stifled economic growth, lost jobs,
and new and increasing taxes—and
they are just the first installment of
what will be a long and painful extor-
tion of taxpayers if Congress doesn’t
stand up and stop these terrible bills.
According to a recent study of similar
proposals by the Heritage Foundation,
these new job-Killing taxes will place
approximately 5.2 million low-income
workers at risk of losing their jobs or
having their hours reduced and an ad-
ditional 10.2 million workers would see
lower wages and reduced benefits.
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Poll after poll tells us about the
growing opposition against this tax-
and-spend health care bill. The latest
Rasmussen poll shows that 55 percent
of Americans are now opposed to this
bill. The CNN poll is an even higher 61
percent. Among senior citizens, the
group most likely to use the health
care system, only 33 percent are in
favor while 60 percent are opposed.
Independent voters are also opposed 2
to 1. Opposition in certain State polls
such as Nebraska is even higher at 67
percent.

So what is the majority doing to ad-
dress these concerns? Nothing. In fact,
despite the efforts by many of us here
on this side of the aisle to express our
substantive policy disagreements for
months, one Senator recently said the
following:

They are desperate to break this President.
They have ardent supporters who are nearly
hysterical at the very election of President
Barack Obama. The birthers, the fanatics,
the people running around in right-wing mi-
litia and Aryan support groups, it is unbear-
able to them that President Barack Obama
should exist.

That statement is outrageous. It was
made by a very dear friend of mine, and
I know he probably didn’t mean it the
way it comes out, but it is outrageous.

Instead of listening to the policy con-
cerns of a majority of Americans, the
other side is simply dismissing them as
rants from the far right. If the major-
ity refuses to listen to what Americans
are telling them now, I am sure they
are going to have a rude wake-up call
later. It should come as no surprise
that this kind of arrogance and power
has led to congressional approval rat-
ings rivaling the most hated institu-
tions on the planet at a dismal 22 per-
cent and falling.

One of the biggest tragedies of let-
ting this bill move forward is that it
will do nothing to address the funda-
mental issue of rising health care costs
in this country. According to the Con-
gressional Budget Office, CBO, this bill
will actually raise our national health
care costs by $200 billion. The adminis-
tration’s own Actuary at the Centers
for Medicare and Medicaid Services,
CMS, agrees with this assessment.

When this bill fails to work, Ameri-
cans will no longer have anything in
Congress to effectively address the
issue of health care reform. The oppor-
tunity to save Medicare and Medicaid
from their impending financial collapse
will be lost for another generation.

The historic blizzard in Washington
earlier this month was the perfect sym-
bol of the anger and frustration brew-
ing in the hearts of the American peo-
ple against this bill. I urge the major-
ity once again to listen to the voices of
the American people. Every vote for
this bill is the 60th vote. Let me repeat
that again. Every vote for this bill is
the 60th vote. My Republican col-
leagues and I are united with the
American people in our fight against
this $2.5 trillion tax-and-spend bill. I
implore my colleagues not to do this to
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the American people. Don’t foreclose
on their futures. Don’t stick them with
even more government spending and
more government intrusion.

We can fix health care. Many of us
have been working to do just that for
many years. A truly bipartisan bill
that would garner 75 to 80 votes, which
has always been the case in the past on
these major pieces of legislation in the
Senate, would be fiscally sound and
provide the American people with the
fixes they are asking for in the health
care marketplace, and it would be eas-
ily achievable if we would just open our
hearts and work together. Many of us
are standing at the ready, and have
been for months, to step forward and
pass meaningful health care reform
that truly would help American fami-
lies and please American taxpayers. To
date, we have been rebuffed by an un-
failing determination by a few to pur-
sue a nearly Socialist agenda.

I would ask my colleagues on the
other side of the aisle who do not be-
lieve in the Europeanization of Amer-
ica, who believe in doing truly bipar-
tisan work here in the Senate, to step
forward and vote against advancing
this bill and work with those of us on
this side of the aisle who are com-
mitted to making a difference to craft
a health care reform bill they can be
proud to support.

Having said that, I do praise my col-
league and friend from Montana, Sen-
ator BAUCUS, who literally did try for
months in many meetings with first
the Gang of 7—I was in that and then
finally decided I could not support
what they were going to come up with
and expressed to my colleagues that I
would have to in good conscience leave
the negotiations. He tried, but he was
too restricted in what he really could
do, so that in the end no Republican
supported what was done. We had a to-
tally Democratic bill in the HELP
Committee, a totally Democratic bill
with the Pelosi bill in the House, and
the Reid bill has been done in back
rooms here with the White House, with
very few even Democrats involved, and
many of the things some of my friends
worked so hard to get in the bill were
no longer in it.

Let me just say there are good people
in this body on both sides of the floor,
but I have suggested in times past and
I suggest it again: If you can’t get 75 or
80 votes for a bill that affects every
American, that is one-sixth of the
American economy, then you know
that bill is a lousy bill.

There are many on our side of the
aisle who have stood ready, willing,
and able to try to do something in a bi-
partisan way. I have spent 33 years
here, and I have participated in a bi-
partisan way to help bring both sides
together on all kinds of health care
bills that work. This one would work,
too, if we would just work in a bipar-
tisan way.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.
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Mr. ENSIGN. Madam President, I
wish to make a couple of points regard-
ing the constitutional point of order I
raised on the individual mandate.

Some folks have said that States
mandate car insurance, that is require
people who drive to carry car insur-
ance; therefore, the Federal Govern-
ment can mandate the purchasing of
health insurance to individuals. Well, I
think that should be pretty obvious
that States can do things that the Fed-
eral Government cannot. The Constitu-
tion limits the Federal Government as
to what it can do and it reserves the
power for the States and/or the people.
Senator HUTCHISON raised this exact
point in her constitutional point of
order relating to the 10th amendment.

So this mandate of buying car insur-
ance—comparing it to the mandate to
buy health insurance from the Federal
Government is a false comparison. The
Federal Government cannot mandate
you to buy car insurance, nor can it
mandate you to buy health insurance.
It is not within the enumerated powers
given to this body and to this Federal
Government in the Constitution.

This bill is a real threat to liberty
because of the precedent it sets on the
Federal Government being able to tell
individuals what to do.

I wish to quote from a couple of arti-
cles that have been written. This one
was written by David Rivkin and Lee
Casey. I am quoting:

But Congress cannot so simply avoid the
constitutional limits on its power. Taxation
can favor one industry or course of action
over another, but a ‘“tax’ that falls exclu-
sively on anyone who is uninsured is a pen-
alty beyond Congress’s authority. If the rule
were otherwise, Congress could evade all
constitutional limits by ‘‘taxing” anyone
who doesn’t follow an order of any kind—
whether to obtain health-care insurance [in
this case] . . . or even to eat your vegetables.

It literally sets the precedent to dra-
matically expand the powers of the
Federal Government far beyond any-
thing our Founders wrote and limited
this Congress to doing in the Constitu-
tion.

I see the Republican whip here, and I
wish to yield to him because of his ex-
pertise on the Constitution.

I want to make a real quick point
reading from another article. I com-
mend this article to our colleagues by
Randy Barnett and Nathaniel Stewart
and Todd Gaziano. It said:

Never in the nation’s history has the com-
merce power been used to require a person
who does nothing to engage in economic ac-
tivity.

There are constitutional experts out
there telling us this bill is doing some-
thing the Federal Government has
never done in its history. So I go back
to this United States Constitution.

When we take an oath to defend the
Constitution, we better take that as a
solemn oath and think about whether
we are violating that oath we swore to
uphold and defend when we are voting
on this bill.

You must uphold this constitutional
point of order. It is not just up to the
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Supreme Court; it is up to us. We don’t
just say we will pass anything, whether
it is constitutional or not, and let the
Supreme Court decide. That is the oath
we take. It is our responsibility to up-
hold and defend the Constitution. We
must think about that when we are
passing something here. That is the
reason we have this authority to bring
a constitutional point of order, so that
this body considers whether it is con-
stitutional. That is why we must con-
sider the consequences of greatly ex-
panding the powers of the Federal Gov-
ernment in this bill, which are so dra-
matic that the threat to liberty is very
real.

I yield the floor to the Republican
whip so he can make some comments.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Madam President, I com-
pliment my colleague who has raised a
most important constitutional point.
It is true, as Senators, we have an obli-
gation not just to throw questions to
the Supreme Court but to use our best
judgment as to whether we would be
violating the Constitution by adopting
them.

I think the point of order he raises
with respect to the 10th amendment is
a very important question and should
be carefully considered by our col-
leagues. I think you can only come to
one conclusion. I support what he is
trying to do.

I also want to make another point,
which is that around the country peo-
ple are calling in and raising questions
about other aspects of the bill, also
raising similar questions—the imposi-
tion of a supermajority rule, for exam-
ple. Can one Congress bind another in
that regard? We are only now learning
of all of these things, and our constitu-
ents are only learning of them because
the most recent amendment was filed
just a few days ago.

As we read through it and begin to
realize its implications, a lot of ques-
tions are being raised. The question I
want to raise today goes right to the
heart of the claim that supporters have
made for this legislation; that is, that
it reduces the Federal budget deficit.
Many colleagues on the other side of
the aisle have said: I could not vote for
this bill if it did not reduce the Federal
budget deficit, or at least if it were not
deficit neutral.

It turns out that from information
received today from the CBO, it is not
deficit neutral. In fact, it adds at least
$170 billion to the deficit, which, of
course, is very important since tomor-
row we are going to be asked to in-
crease the temporary debt ceiling. This
legislation will add to our Federal
debt, not make the situation better, as
many of our colleagues have claimed.

I will describe why that is so. I heard
another colleague on the other side on
a talk show this morning say that we
are going to extend the fiscal life of
Medicare by 9 years. That is a claim
that directly conflicts with the claim
that the bill is budget neutral.
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What both the CMS Actuary and the
CBO have now said is, no; both are not
true. There is only one sum of money.
You can either extend the life of Medi-
care with that money, or you can buy
a new entitlement under the bill with
that money. But you cannot do both.

So if that money is spent on the new
entitlement, for example, it cannot ex-
tend the life of Medicare. It cannot
show a budget surplus of $130 billion.

In effect, they are saying you can’t
sell the same pony twice. Here is ex-
actly what the Congressional Budget
Office had to say about it this morning.
Incidentally, we were tipped off to this
by a comment that was in the body of
a letter from the CMS Actuary last
week, or December 10, and as we read
through it and tried to analyze the new
amendment that was just filed, it be-
came clear that, in effect, that is pre-
cisely what is being done by the other
side.

I am not suggesting duplicity. What I
am suggesting is that they, too, have
been misled by the arcane accounting
language, and until it became crystal
clear with the language today, I can
understand why there would be confu-
sion—but no longer. You cannot vote
for this bill this afternoon and claim
not to have known that it both buys an
extension of the trust fund for Medi-
care and claims to buy a surplus of $130
billion.

Here is what the CBO says today, De-
cember 23, which is posted on their Web
site:

The key point is that the savings to the HI
trust fund under this bill would be received
by the government only once, so they cannot
be set aside to pay for future Medicare
spending and at the same time pay for cur-
rent spending on other parts of the legisla-
tion.

In other words, the new entitlements
that are allegedly paid for under the
bill. Here is the last sentence:

To describe the full amount of the HI trust
fund savings as both improving the govern-
ment’s ability to pay future Medicare bene-
fits and financing new spending outside of
Medicare would essentially double-count a
large share of those savings and thus over-
state the improvement in the government’s
fiscal position.

It would essentially double-count the
money. That is the point Senator
GREGG and Senator SESSIONS and I
tried to make earlier this morning.

This is new information, I grant you.
But it is an illustration of why we
should not try to force this bill to a

vote before Christmas, when we
haven’t tried to figure out what this all
means and the American people

haven’t had an opportunity to react to
it.

I quoted to you from the CBO, the
nonpartisan office that tells us what
the fiscal impact is. Here is what
tipped us off: Richard Foster, the CMS
Chief Actuary, had sent a letter. This
phrase caught our attention. He said:

In practice, the improved part A financing
cannot be simultaneously used to finance
other Federal outlays, such as the coverage
expansion under this bill and to extend the
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trust fund. Despite the appearance of this re-
sult from the respective accounting conven-
tions.

Despite the fact, in other words, that
it appears you can do both because of
the way the government accounting is,
it is only one pot of money. You cannot
use it to extend the life of Medicare on
one hand and buy new entitlements
and show a budget surplus on the
other.

This is what happens when you try to
rush a bill through like this too quick-
ly. Many colleagues on the other side
of the aisle have said: I will not vote
for a bill that is not budget neutral or
creates a budget deficit. Then they
cannot vote for this legislation now
that CBO has said what it has said.
Some of them won’t realize that. That
is why I came to the floor.

I compliment Senator SESSIONS for
talking to the Director of the Budget
Office last night and confirming this,
asking him if he would put it in writ-
ing, which he did.

I think this is a game changer, my
friends. If, now that you have this
knowledge, you still go forward and
vote for the legislation, those of you
who have made the pledge not to do so
will be violating that pledge. You can’t
use the same pot of money to do two
separate things, as the CBO said. They
describe it this way: You can’t do both
of these things. You would essentially
double-count a large share of that sav-
ings and thus overstate the situation.

Mr. SESSIONS. Will the Senator
yield for a question?

Mr. KYL. Yes.

Mr. SESSIONS. The earlier state-
ment from CBO was that the legisla-
tion would result in reducing the def-
icit by $132 billion, which was cited
several times. Well, that was obviously
before the statement that was issued
today. In boiling it down—and the Sen-
ator is an accomplished lawyer—
doesn’t this say there is a
misimpression created by that previous
statement and that this statement
today clarifies it, making absolutely
clear that it is not creating a surplus
or reducing the debt but, in fact, in-
creasing the debt?

Mr. KYL. Madam President, that is
exactly right. The title of the docu-
ment is ‘‘Effects of the Patient Protec-
tion and Affordable Care Act on the
Federal Budget and the Balance in the
Hospital Insurance Trust Fund.” He
starts out by saying CBO has been—

Mr. BAUCUS. Will the Senator yield
for a question?

Mr. KYL. Madam President, I will be
happy to in a moment. I ask unani-
mous consent that the CMS report,
dated December 10, be printed in the
RECORD following the colloquy so that
people can follow what we have done.

There being no objection, the mate-

rial was ordered to be printed in the
RECORD, as follows:
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DEPARTMENT OF HEALTH & HUMAN
SERVICES, CENTERS FOR MEDICARE
& MEDICAID SERVICES,
Security Boulevard, Baltimore, MD.
OFFICE OF THE ACTUARY

Date: December 10, 2009.

From: Richard S. Foster, F.S.A., Chief Actu-
ary.

Subject: Estimated Effects of the ‘‘Patient
Protection and Affordable Care Act’” on
the Year of Exhaustion for the Part A
Trust Fund, Part B Premiums, and Part
A and Part B Coinsurance Amounts.

In addition to proposals to expand health
insurance coverage, the ‘‘Patient Protection
and Affordable Care Act of 2009’ (PPACA) in-
cludes numerous provisions that would re-
duce Medicare costs and one that would in-
crease the Hospital Insurance payroll tax
rate for high-income individuals and fami-
lies. This memorandum describes the esti-
mated impacts of the PPACA, as proposed by
Senate Majority Leader Harry Reid on No-
vember 18, 2009, on the date of exhaustion for
the Medicare Hospital Insurance (Part A)
trust fund, on Part B beneficiary premiums,
and on the average level of Part A and Part
B beneficiary coinsurance.

We estimate that the aggregate net sav-
ings to the Part A trust fund under the
PPACA would postpone the exhaustion of
trust fund assets by 9 years—that is, from
2017 under current law to 2026 under the pro-
posed legislation.

The combination of lower Part A costs and
higher tax revenues results in a lower Fed-
eral deficit based on budget accounting
rules. However, trust fund accounting con-
siders the same lower expenditures and addi-
tional revenues as extending the exhaustion
date of the Part A trust fund. In practice,
the improved Part A financing cannot be si-
multaneously used to finance other Federal
outlays (such as the coverage expansions
under the PPACA) and to extend the trust
fund, despite the appearance of this result
from the respective accounting conventions.

The estimated postponement of asset ex-
haustion for the Part A trust fund does not
reflect the relatively small impact on HI
payroll taxes due to economic effects of the
legislation or the small increase in adminis-
trative expenses under the legislation. As
noted in our December 10, 2009 memorandum
on the estimated financial and other effects
of the PPACA, reductions in Medicare pay-
ment updates to Part A providers, based on
economy-wide productivity gains, are un-
likely to be sustainable on a permanent an-
nual basis. If such reductions were to prove
unworkable within the period 2010-2026, then
the actual HI savings from these provisions
would be less than estimated, and the post-
ponement in the trust fund exhaustion date
would be reduced.

The Medicare expenditure reductions
under the PPACA would also affect the level
of Part B premiums paid by enrollees and the
Part A and Part B beneficiary coinsurance
amounts. The following table presents these
estimated impacts:

Coinsurance Im-

Part B Premium  pact (change in

oY Impact (change in  yearly per capita
monthly premium amount)
amount)
Part A Part B
$0.00 $0 $90
1.80 -1 22
—3.10 -4 -37
—4.60 -8 —55
—530 -13 —64
—7.20 —18 —86
—9.00 —23  —108
—10.80 —-28 —129
—12.50 —34  —151

As indicated, Part B premiums and average
coinsurance payments would initially in-
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crease, reflecting higher overall Part B costs
under the PPACA in 2010 as a result of the
provision to postpone the 21.3-percent reduc-
tion in physician payment rates that would
be required for 2010 under current law.
Thereafter, there would be steadily increas-
ing savings to Part B and associated reduc-
tions in the Part B premium and coinsurance
averages. Similarly, the Part A savings
under the PPACA would result in lower ben-
eficiary coinsurance payments for inpatient
hospital and skilled nursing care. As before,
all of these results are conditional on the
continued application of the productivity ad-
justments to the Medicare ‘“‘market basket”
payment updates.

Expenditure reductions under Part B
translate directly to lower financing require-
ments from general revenues and beneficiary
premiums, since financing is re-established
annually to match program costs. Thus, in
the case of Part B, the savings under the
PPACA are not needed to help pay for future
Part B benefit costs, and the full reduction
in Federal general revenues attributable to
such savings can be used to offset other Fed-
eral costs, such as those arising under the
PPACA coverage expansions.

Mr. KYL. I am now happy to yield.

Mr. BAUCUS. I ask my good friend
from Arizona, is it not true that the
last statement from CBO, on the degree
to which the underlying legislation
does or does not reduce the deficit,
stated that the legislation reduces the
deficit by $132 billion—that is the last
statement after addressing the def-
icit—and also stating that at the end of
the decade, the deficit will be reduced
between $630 billion and $1.3 trillion?
Isn’t that the last statement from CBO
addressing the question on whether
this legislation reduces or increases
the deficit. Isn’t that true?

Mr. KYL. Madam President, I don’t
know the document that my friend is
referring to as ‘‘the last document.” I
think that document, dated December
23, today, is the last document.

Mr. BAUCUS. This is from a day or
two ago. It is the CBO letter com-
menting on the modification.

Mr. KYL. I don’t know. I am not
aware of that. My point is this: The
document released today, in order to
clarify the situation again, said the
key point is that you can’t do both.
The government only gets the money
once. Therefore, they say, to describe
the full amount as both providing a
savings to Medicare and providing a
surplus essentially double-counts the
money and thus overstates the im-
provement in the government’s posi-
tion.

Mr. BAUCUS. Will the Senator fur-
ther yield?

Mr. KYL. I will not yield now. I have
a unanimous consent request.

I ask wunanimous consent that a
Washington Post op-ed by Michael
Gerson, dated December 23, be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Dec. 23, 2009]
FOR SALE: ONE SENATOR (D-NEB.); NO
PRINCIPLES, LOW PRICE
(By Michael Gerson)

Sometimes there is a fine ethical line be-
tween legislative maneuvering and bribery.
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At other times, that line is crossed by a
speeding, honking tractor-trailer, with out-
lines of shapely women on mud flaps bounc-
ing as it rumbles past.

Such was the case in the final hours of
Senate Majority Leader Harry Reid’s suc-
cessful attempt to get cloture on health-care
reform. Sen. Ben Nelson of Nebraska, the
last Democratic holdout, was offered and ac-
cepted a permanent exemption from his
state’s share of Medicaid expansion, amount-
ing to $100 million over 10 years.

Afterward, Reid was unapologetic. ‘“You’ll
find,” he said, ‘‘a number of states that are
treated differently than other states. That’s
what legislating is all about.”

But legislating, presumably, is also about
giving public reasons for the expenditure of
public funds. Are Cornhuskers particularly
sickly and fragile? Is there a malaria out-
break in Grand Island? Ebola detected in
Lincoln?

Reid didn’t even attempt to offer a reason
why Medicaid in Nebraska should be treated
differently from, say, Medicaid across the
Missouri River in Iowa. The majority leader
bought a vote with someone else’s money.
Does this conclusion sound harsh? Listen to
Sen. Lindsey Graham of South Carolina, who
accused the Senate leadership and the ad-
ministration of ‘backroom deals that
amount to bribes’” and ‘‘seedy Chicago poli-
tics”’ that ‘‘personifies the worst of Wash-
ington.”

This special deal for Nebraska raises an
immediate question: Why doesn’t every
Democratic senator demand the same treat-
ment for his or her state? Eventually, they
will. After the Nelson deal was announced,
Sen. Tom Harkin of Iowa enthused, ‘“When
you look at it, I thought well, God, good, it
is going to be the impetus for all the states
to stay at 100 percent (coverage by the fed-
eral government). So he might have done all
of us a favor.” In a single concession, Reid
undermined the theory of Medicaid—de-
signed as a shared burden between states and
the federal government—and added to future
federal deficits.

Unless this little sweetener is stripped
from the final bill by a House-Senate con-
ference committee in January, which would
leave Nelson with a choice. He could enrage
his party by blocking health reform for the
sake of $100 million—making the narrowness
of his interests clear to everyone. Or he
could give in—looking not only venal but
also foolish.

How did Nelson gain such leverage in the
legislative process in the first place? Because
many assumed that his objections to abor-
tion coverage in the health bill were seri-
ous—not a cover, but a conviction. Even
though Nelson, a rare pro-life Democrat,
joked in an interview that he might be con-
sidered a ‘‘cheap date,” Republican leader-
ship staffers in the Senate thought he might
insist on language in the health-care bill pre-
venting public funds from going to insurance
plans that cover abortion on demand, as
Democratic Rep. Bart Stupak had done in
the House.

Instead, Nelson caved. The ‘‘compromise”
he accepted allows states to prohibit the cov-
erage of elective abortions in their insurance
exchanges. Which means that Nebraska tax-
payers may not be forced to subsidize insur-
ance plans that cover abortions in Nebraska.
But they will certainly be required to sub-
sidize such plans in California, New York and
many other states.

In the end, Nelson not only surrendered his
beliefs, he also betrayed the principle of the
Hyde Amendment, which since 1976 has pre-
vented the coverage of elective abortion in
federally funded insurance. Nelson not only
violated his pro-life convictions, he also may
force millions of Americans to violate theirs
as well.
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I can respect those who are pro-life out of
conviction and those who are pro-choice out
of conviction. It is more difficult to respect
politicians willing to use their deepest be-
liefs—and the deepest beliefs of others—as
bargaining chips.

In a single evening, Nelson managed to un-
dermine the logic of Medicaid, abandon three
decades of protections under the Hyde
Amendment and increase the public stock of
cynicism. For what? For the sake of legisla-
tion that greatly expands a health entitle-
ment without reforming the health system;
that siphons hundreds of billions of dollars
out of Medicare instead of using that money
to reform Medicare; that imposes seven taxes
on Americans making less than $250,000 a
year, in direct violation of a presidential
pledge; that employs Enron-style accounting
methods to inflate future cost savings; that
pretends to tame the insurance companies
while making insurance companies the larg-
est beneficiaries of reform.

And, yes, for $100 million. It is the cheap
date equivalent of Taco Bell.

Mr. SESSIONS. The leader’s time is
up at 6 minutes after the hour; is that
correct?

The PRESIDING OFFICER. The Re-
publican leader has 6% minutes re-
served.

Mr. SESSIONS. I ask Senator KYL
this: The CBO report this morning es-
sentially says you cannot count the
same money twice; correct?

Mr. KYL. Madam President, it
doesn’t say you cannot. It just says
that is what would happen if you at-
tempted to apply the money both to
the trust fund and to the additional
spending. It says it ‘“would essentially
double count and thus overstate.”

What I am saying is that it doesn’t
say you can’t do it, but they are saying
you only have one pot of money to pay
for two things and, obviously, you can-
not do that and be honest about the ac-
counting. That is my interpretation of
what it says.

Mr. SESSIONS. I think that is cor-
rect. The Senator may not know this. I
understand that at the request of our
Democratic colleagues, they have re-
turned to CBO and gotten another
statement this morning, perhaps so
they can continue to make the argu-
ment that somehow this creates a sur-
plus. But staff having examined that, I
am informed that it in no way refutes
this morning’s statement that this
cannot simultaneously fund a new pro-
gram and strengthen Medicare at the
same time.

I think it is a matter, will Senator
KYL not agree—I am not afraid to talk
about it—if we need to slow down be-
fore we vote, so be it. First of all, is the
Senator convinced, as Senator GREGG
indicated this morning and CBO does,
that we are, in fact, passing a bill that
would, if it passes, add to the debt ap-
proximately $170 billion, as staff has
calculated based on this letter, and
would not reduce the debt by $132 bil-
lion?

Mr. KYL. Mr. President, I am abso-
lutely convinced of that, yes.

Mr. SESSIONS. I do not think there
is any dispute about it. I think that is
the fact. It has been exposed. The
President looked us in the eye in a
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joint session of Congress, did he not,
and said this legislation would not add
one dime or one dollar to the debt of
the United States?

Mr. KYL. Mr. President, it is my
recollection that is pretty close to
what the President said. I guess maybe
this would not be such a big deal unless
you are trying to do two things with
the same pot of money. As long as the
other side is also claiming we are actu-
ally extending the life of Medicare,
which I heard one of my colleagues do
on television this morning, then you
cannot make this other claim. You can
claim one or the other but you cannot
claim both. That is precisely what the
head of CBO said:

To describe the full amount of HI trust
fund savings as both improving the govern-
ment’s ability to pay future Medicare bene-
fits and financing new spending outside of
Medicare would essentially double-count a
large share of those savings and thus over-
state the improvement in the government’s
fiscal position.

Mr. SESSIONS. To follow up on that,
is it not true—and President Obama
Monday flatly stated in one press con-
ference that it would reduce our deficit
over 10 years by $130 billion and extend
the Medicare Program by 9 years,
which is patently false, it would ap-
pear. I am not sure he understood the
complexities of all this accounting,
but, in fact, I think he misspoke at
that point. Would the Senator from Ar-
izona not agree?

Mr. KYL. Mr. President, I obviously
cannot get into the President’s mind,
but I must say that all of us had missed
this point. I said before I ascribe no ill
will to anybody on the other side. This
is hard to understand. Accounting can
be arcane. That is why this statement
from the CMS was a little troubling to
us when we first read it. They said:

Despite the appearance of this result from
the respective accounting conventions—

Which is a fancy way of saying ac-
countants have their way of showing
things and that might have confused
you—
in practice, improved party financing cannot
be simultaneously used to finance other Fed-
eral outlays.

You cannot use the same pot of
money of $10 to buy two different $10
benefits. You can buy one or the other
or half of each, but you cannot buy
both. As the old saying goes, you can-
not sell the same pony twice.

Mr. SESSIONS. It said, did it not, in
that CMS letter that was a fact ‘“‘de-
spite the appearance of this result from
the respective accounting conven-
tions”’? Were they not warning us that
it might appear this way but it cannot
be that way?

Mr. KYL. Mr. President, our col-
league Senator GREGG, a respected
member of the Budget Committee,
pointed out this morning why that is
so, and my colleague from Alabama
can do that as well.

There are two different systems of
accounting by two different parts of
the government. The only way they
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can do this is by sending an IOU back
to the Social Security trust fund, but,
of course, the IOU comes out of the
pocket of the taxpayers where we have
to borrow it and it is still an obligation
even though it shows up on accounting
books as obligation satisfied.

Mr. BAUCUS. Will the Senator yield
for a simple question?

Mr. KYL. Sure.

Mr. BAUCUS. I wonder if the Senator
is aware that CBO this morning at 9:57
sent an e-mail to all relevant staff that
its estimates with regard to budget def-
icit reduction still stand, still hold.
CBO still estimates this legislation re-
sults in a $132 billion deficit reduction.
That was an e-mail sent today. Is the
Senator aware of that e-mail?

Mr. KYL. I did not see that e-mail. I
assume that is the same communique
about which the Senator from Alabama
is talking. It shows you exactly why
this is so confusing and why I am a lit-
tle bit concerned about the
politicization of the CBO.

Last night and again this morning,
we have a memo that says you cannot
pay twice. If after that he says I still
show that as a surplus, then what he
has to also be saying is, and therefore
it does not extend the life of the Social
Security trust fund. As I said, you can
do one or the other, or roughly half of
each, but you cannot do both. If he is
choosing to say it is applied to one,
then our colleagues cannot continue to
say that it applies to the other.

Mr. President, Americans’ biggest
complaint about the current
healthcare system is the increasing
cost of health insurance premiums.

President Obama promised that his
healthcare reform bill would address
this problem. As he said during his
campaign, ‘I have made a solemn
pledge that I will sign a universal
healthcare bill into law . . . that will

. cut the cost of a typical family’s
premium by up to $2,500 a year.”

By the President’s own yardstick,
this bill is a failure, since it actually
increases premiums for many Ameri-
cans and fails to restrain growths for
the rest.”

Recently, the nonpartisan Congres-
sional Budget Office (CBO) concluded
that, under this bill, those in the indi-
vidual market—that is, those without
employer-sponsored insurance—will
face premium increases between 10 and
13 percent. That’s approximately $2,100
per family by 2016.

A second study, from the actuarial
firm Oliver Wyman, also concluded pre-
miums will rise under this legislation,
thanks to burdensome new Federal
mandates and requirements and several
new taxes.

In the individual market, this study
predicts, premiums will rise by $3,300
per year for family coverage and $1,500
for individuals. In my home State of
Arizona premiums could rise by as
much as 72 percent in the individual
market.

This study also tells us that the
small group market would see premium
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increases. Small employers purchasing
new policies in the reformed market
would experience premiums up to 20
percent higher in 2019 than they would
under current law.

Oliver Wyman also estimates that, if
this bill is enacted, 2.9 million fewer
Americans would have insurance
through small-employer policies.

So what this bill does is raise the
cost of insurance for many Americans
and then force everyone to buy a pol-
icy—and not just any policy, one that
is been approved by Washington!

Our friends on the other side of the
aisle argue that many families will re-
ceive government subsidies to help
with the increased cost of insurance
brought on by new mandates, taxes,
and Federal requirements.

There are a few problems with this
argument.

First, not every family will qualify
for such subsidies. Indeed, 14 million
Americans who buy their own coverage
would earn too much to get a subsidy,
according to the Congressional Budget
Office.

So 14 million Americans will be re-
quired, by Washington, to purchase un-
subsidized insurance that is more ex-
pensive than they could get under cur-
rent law. And this is being called re-
form?

Second, those who do receive a sub-
sidy may find the subsidy does not
begin to cover the total cost of the in-
crease. So, those families, too, will ac-
tually be worse off.

And, finally, the heart of this debate
is a basic question: What is the point of
raising the price of insurance and then
subsidizing a portion of the increase?
You are still raising premiums and
someone has to pay for subsidies.

Americans have asked us to lower
healthcare costs, not raise them and
then provide subsidies to those who
qualify. And they certainly don’t want
to pay more in taxes to subsidize their
own insurance—but that is what the
Democrats’ bill would have them do.

As the Wall Street Journal recently
editorialized, ‘‘The [Reid] bill will in-
crease costs, but it will then disguise
those costs by transferring them to
taxpayers from individuals:”’

Not surprisingly, small business asso-
ciations, whose members would be
overwhelmingly impacted by this legis-
lation, are disappointed.

The Small Business Coalition for Af-
fordable Healthcare, for one, opposes
this bill.

Their name says it all. This organiza-
tion believes, as all of us do here in the
Senate, that the status quo is not ac-
ceptable and not sustainable. But they
disapprove of this legislation because,
as they wrote in a letter to Congress,
‘it costs too much and delivers too lit-
tle.”

Here are just a few of the dozens of
businesses represented by this organi-
zation: The Americans Hotel and Lodg-
ing Association; American Bakers As-
sociation; the Independent Electrical
Contractors; the National Association
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of Convenience Stores; the National
Automobile Dealers Association; Print-
ing Industries of America; the Society
of American Florists. The list goes on
and on.

These businesses wrote a letter to
Congress expressing disapproval of the
bill’s huge costs and failure to bring
down premiums, among other provi-
sions that hurt small businesses. They
believe that increased premiums have a
domino effect, hurting both the em-
ployer and the employee, resulting in
fewer jobs, depressed wages, and fewer
choices.

I will share some excerpts from their
letter, with regard to increased pre-
miums and costs:

They write:

The bill does little to make insurance
more affordable and the [small business] tax
credit is so limited, few will be able to ob-
tain affordable insurance.

They go on:

The impact on non-group premiums is . . .
devastating, as they are expected to increase
an average of 10-13 percent per person. Those
estimates, in addition to the financing provi-
sions in the bill, slam the ‘‘savings’ door
shut.

Another organization, the National
Federation of Independent Business,
has also raised major objections to this
bill with regard to increased premiums.

Here is a telling excerpt from a letter
they wrote to the two Senate party
leaders:

H.R. 3590 fails the small business test, and,
therefore, fails small business. The most re-
cent CBO study detailing the effect [this bill]
will have on insurance premiums reinforces
that, despite claims by its supporters, the
bill will not deliver the widely-promised help
to the small business community.

Bruce Josten of the U.S. Chamber of
Commerce concurs. He recently said:

The fundamental failure of the Senate bill
is its failure to address cost containment. We
have a bill that raises taxes on pretty much
everything that moves in the healthcare
space. And successful cost containment prac-
tices that are in the marketplace, like
health savings accounts or flexible spending
accounts, are dramatically weakened in this

. . Healthcare cost increases are going to
crowd out the compensation pool.

The majority leader recently dis-
agreed with the notion that this bill in-
creases costs, citing a prediction by the
President’s Council of Economic Advis-
ers that the bill before us would bring
down costs.

This is the same council that told us
unemployment would peak at 8 percent
if only Congress would pass the stim-
ulus. As Americans know, Congress
passed the stimulus, and we are now at
10 percent unemployment.

Moreover, if the Council of Economic
Advisors is supposed to be the Bible of
economic analysis and administration
officials know best, why is it that on
the same day the President’s top eco-
nomic advisor Larry Summers declared
on This Week, ‘‘the recession is over,”
the Council’s chair, Christina Romer,
told Meet the Press viewers that ‘‘of
course’ the recession is not over? So,
who should we believe on costs?
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I submit that small business owners
and their representatives have the
most intimate knowledge of which
policies will benefit them and which
stand to hurt them. They are telling us
this bill will hurt them.

Finally, I would like to point out
that this bill does not even guarantee
that all Americans have insurance.
This bill leaves 24 million Americans
uninsured.

We are going to spend $2.5 trillion to
raise the price of insurance for millions
of Americans and keep affordable in-
surance out of reach for millions more.

There are much better ways to give
access to affordable healthcare to all
Americans.

We should start with serious medical
liability reform, which has been proven
in Texas, Arizona, and Missouri to
bring down costs for patients and doc-
tors.

We need to allow Americans to buy
insurance across State lines. This is
one of the most commonsense reforms
out there. Why should Americans be
denied access to lower-cost policies
just because they are being sold in
other states?

We should also allow small busi-
nesses to band together to pool their
risk and purchase insurance at the
same rates large corporations get.

Enacting these simple reforms would
cost little, if anything, and would be
sure to bring down costs. That is the
kind of reform Americans would be
sure to support.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired.

The majority leader is recognized.

Mr. REID. Mr. President, I ask unan-
imous consent that the Baucus motion
to waive be set aside.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. REID. Mr. President, I want to
take a moment to talk about the mo-
tion to table the appeal by Senator
CORNYN and the ruling of the Chair
that no point of order lies under rule
XLIV.

Senator CORNYN’s appeal is not about
transparency and certainly not about
disclosure. It is about delay and ob-
struction. That is what the whole tenor
of all the Republican statements has
been regarding this legislation.

The vote is whether we create a
whole new point of order even though
Senate rules at this stage do not allow
a point of order. They want to rewrite
the rules at a whim, not for purpose of
disclosure and transparency but for the
purpose of delay and obstruction.

The legislative history of the Honest
Leadership and Government Act spe-
cifically addresses the issue of whether
a point of order lies in this instance:

If rule XLIV does not expressly provide for
a point of order with respect to a provision,
then no point of order shall lie under the
provision.

We open a Pandora’s box if we re-
verse the ruling of the Chair on appeal.
What would be the new rule? How
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would the new rules be implemented?
What happens to the health care bill?
Who decides the answers to these ques-
tions?

Moreover, if we overrule the Chair,
we would be setting a dangerous prece-
dent that points of order lie even if not
provided for in Senate rules, standing
orders, or procedures.

It is clear the purpose of this is to ob-
struct and delay. I urge my colleagues
to vote to table the Cornyn appeal of
the ruling of the Chair when that
comes.

Mr. CORNYN. Will the Senator yield
for a question?

Mr. REID. No, I will not. The health
care votes we have held this week have
been procedural in nature. Each has
been a party-line vote and much of this
debate is focused on politics. But
health reform is not about procedure or
partisanship or politics. It is about
people—people like the thousands who
write us every day.

At my desk, we have a few of the let-
ters we have picked up in the last day
or so. Sorry, staff has had to lift that
and I didn’t. This is a few we have got-
ten. Look at this. They are all basi-
cally the same. Each of these letters
right here represents a story, a trag-
edy, a life, a death, but most of all, a
person—a person, people who wake up
every morning and struggle to get
health care or struggle to hold on to
what they have, people who lie awake
every night second-guessing the ago-
nizing decisions they have to make
about what to sacrifice just to stay
healthy.

Here is a letter that was written to
Senator BoB CASEY of Pennsylvania.
Listen to what this woman said:

Dear Senator CASEY. In a country like the
United States, we shouldn’t need a tip jar in
an ice cream shop to raise money for a kid
with leukemia. Jennifer Wood.

Here is another one of those letters.
This one is from a father in North Las
Vegas, NV:

Can you imagine what it is like to have a
doctor look you in your eye when you hold
your 1l-year-old child and be told that you
will likely outlive your son?

He goes on to say:

I am certain my story is not unique, but it
is real. Stop forcing Americans to use the
most expensive point of service, the emer-
gency room, to get what the system won’t
give them. Let’s make all Americans equal
in the eyes of health care, please.

This legislation is not about the
number of pages of this bill. It is about
the number of people—people such as
the man whose letter I just read who
was told by a doctor that he would
likely outlive his son. It is about the
number of people whom this bill will
help. That is what this is all about. It
is about fairness. So when people are
hurt or sick, they can go see somebody
who can help them and not lie awake
at night wondering if they will outlive
their 1-year-old son.

Mr. President, how much time re-
mains?

The ACTING PRESIDENT pro tem-
pore. There is 12 minutes remaining.
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Mr. REID. I yield back that time and
ask the vote start earlier.

I withdraw that request.

I ask unanimous consent that prior
to each vote today there be 2 minutes
of debate equally divided and con-
trolled in the usual form.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

There is now 2 minutes equally di-
vided.

The majority leader.

Mr. REID. Mr. President, stop the 2
minutes from running. I do want to ex-
plain. We will shortly have a series of
up to seven votes. As we noted in the
last few days, if Members remain at
their desks, the votes can be concluded
much earlier.

ENSIGN POINT OF ORDER

The ACTING PRESIDENT pro tem-
pore. There is now 2 minutes of debate
equally divided prior to a vote on the
constitutional point of order offered by
the Senator from Nevada, Mr. ENSIGN.

Who yields time?

The majority leader.

Mr. REID. Mr. President, the vote se-
quence will be as follows: Ensign con-
stitutional point of order; Corker un-
funded mandates point of order; Baucus
motion to table the Cornyn appeal rul-
ing of the Chair; Hutchison constitu-
tional point of order. I have been ad-
vised that a Republican Member will
move to suspend the rules so he can
offer his amendment under rule XXII.
He is going to be allowed 10 minutes.
This will require 67 votes because it is
an effort to change the rules. Fol-
lowing that we will have adoption of
the substitute amendment and cloture
on H.R. 3590. So there is a series of
seven votes.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

The Senator from Nevada is recog-
nized.

Mr. ENSIGN. Mr. President, I raise a
constitutional point of order because I
am concerned that the health reform
bill violate’s Congress’s enumerated
powers under article I, section 8 and
the fifth amendment takings clause of
the Constitution.

Each one of us takes an oath to de-
fend the Constitution of the United
States. We do not take an oath to re-
form health care. We do not take an
oath to do anything else here but to de-
fend the Constitution of these United
States.

Health care reform needs to fit with-
in the Constitution. The Constitution
limits the powers we have. The Con-
gress, the U.S. Government has never
enacted anything that would regulate
someone’s inactivity in the way the in-
dividual mandate in this health care
bill would. Anything we have ever
done, somebody actually had to have
an action before we could tax or regu-
late it. In this case, if you choose to
not do something—in other words, if
you do not choose health insurance—
this bill will actually tax you. It will
act as an onerous tax. So for the first
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time in the history of the United
States this bill will do something the
Federal Government has never done be-
fore. This bill would do something that
is beyond Congress’s powers to author-
ize. This bill is unconstitutional and I
urge all Members to vote in support of
the constitutional point of order.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired.

The Senator from Montana.

Mr. BAUCUS. Mr. President, our
committee and the HELP Committee
have given a lot of thought to the pro-
visions in this legislation. We also gave
a lot of thought to the constitu-
tionality of the provisions—how they
work and the interrelationship between
the power of Congress and the States
and what States will be doing, particu-
larly under the commerce clause and
the tax-and-spending powers of the
Constitution.

It is very strongly our considered
judgment, and that of many constitu-
tional scholars who have looked at
these provisions—and many articles
have been put in the Record—that
clearly these provisions are constitu-
tional. The commerce clause is con-
stitutional, the tax-and-spending
clause, and the provisions clearly are
constitutional.

I yield back my time.

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to
the constitutional point of order made
by the Senator from Nevada, Mr. EN-
SIGN, that the amendment violates ar-
ticle I, section 8 of the Comnstitution,
and the fifth amendment.

The question is, Is the point of order
well taken?

The yeas and nays have been ordered.

The clerk will call the roll.

The bill clerk called the roll.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Kentucky (Mr. BUNNING).

Further, if present and voting, the
Senator from Kentucky (Mr. BUNNING)
would have voted ‘“‘yea.”

The ACTING PRESIDENT pro tem-
pore. Are there any other Senators in
the Chamber desiring to vote?

The yeas and nays resulted—yeas 39,
nays 60, as follows:

[Rollcall Vote No. 389 Leg.]

YEAS—39
Alexander DeMint Lugar
Barrasso Ensign McCain
Bennett Enzi McConnell
Bond Graham Murkowski
Brownback Grassley Risch
Burr Gregg Roberts
Chambliss Hatch Sessions
Coburn Hutchison Shelby
Cochran Inhofe Snowe
Collins Isakson Thune
Corker Johanns Vitter
Cornyn Kyl Voinovich
Crapo LeMieux Wicker

NAYS—60
Akaka Burris Dorgan
Baucus Byrd Durbin
Bayh Cantwell Feingold
Begich Cardin Feinstein
Bennet Carper Franken
Bingaman Casey Gillibrand
Boxer Conrad Hagan
Brown Dodd Harkin
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Inouye Lincoln Sanders
Johnson McCaskill Schumer
Kaufman Menendez Shaheen
Kerry Merkley Specter
Kirk Mikulski Stabenow
Klobuchar Murray Tester
Kohl Nelson (NE) Udall (CO)
Landrieu Nelson (FL) Udall (NM)
Lautenberg Pryor Warner
Leahy Reed Webb
Levin Reid Whitehouse
Lieberman Rockefeller Wyden

NOT VOTING—1
Bunning

The ACTING PRESIDENT pro tem-
pore. The point of order is not well-
taken.

CORKER POINT OF ORDER

The ACTING PRESIDENT pro tem-
pore. There is now 2 minutes equally
divided prior to the vote on the motion
to waive the point of order raised by
the Senator from Tennessee, Mr. CORK-
ER.

Who yields time?

The Senator from Tennessee is recog-
nized.

Mr. CORKER. Mr. President, thank
you so much.

There is almost nothing held in lower
esteem than for the Senate to pass
laws in this body that cause mayors
and Governors to have budgetary prob-
lems because we create unfunded man-
dates.

Many of you have been mayors and
Governors, and for that reason, in 1995,
in a bipartisan way, a law was cre-
ated—15 Senators on the other side of
the aisle who are now serving sup-
ported this law—to keep us from pass-
ing unfunded mandates. CBO has stated
without a doubt that this bill violates
that.

I urge Members to vote against this
motion to waive that. It is important.
It says everything about the way we do
business here in Washington. Please,
let’s not pass another huge unfunded
mandate to the States at a time when
they all are having budgetary prob-
lems. This speaks to the essence of who
we are and the arrogance many people
perceive us to have here in Wash-
ington.

The ACTING PRESIDENT pro tem-
pore. The Senator from Montana is rec-
ognized.

Mr. BAUCUS. This point of order
calls for legislation to impose an obli-
gation on States to extend their cov-
erage on Medicaid. Under existing law,
on average, the Federal Government
pays about 57 cents on the dollar for
every dollar spent under Medicaid.
Under this legislation, the Federal
Government will pay 100 percent of
that obligation for newly enrolled
beneficiaries up through the year 2016.
Afterward, the Federal Government
will pay on average 90 percent of the
cost of new enrollees. Therefore, I
think this is a very fair deal for States,
and I urge my colleagues to waive the
point of order.

Mr. President, I also ask consent
that this vote and all subsequent votes
in this sequence be 10-minute votes.

The PRESIDING OFFICER (Mr.
SANDERS). The question is on agreeing
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to the motion to waive the Budget Act
point of order raised under section
425(a)(2).

The yeas and nays were previously
ordered.

The clerk will call the roll.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Kentucky (Mr. BUNNING).

Further, if present and voting, the
Senator from Kentucky (Mr. BUNNING)
would have voted ‘‘nay.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 55,
nays 44, as follows:

[Rollcall Vote No. 390 Leg.]

YEAS—b55
Akaka Franken Merkley
Baucus Gillibrand Mikulski
Begich Hagan Murray
Bennet Harkin Nelson (FL)
Bingaman Inouye Pryor
Boxer Johnson Reed
growp Eaufman Reid
urris erry
Cantwell Klobuchar
Cardin Kohl Schumer
Carper Landrieu Specter
Casey Lautenberg Stabenow
Conrad Leahy Tester
Dodd Levin Udall (CO)
Dorgan Lieberman Udall (NM)
Durbin Lincoln Whitehouse
Feingold McCaskill Wyden
Feinstein Menendez
NAYS—44
Alexander Ensign Murkowski
Barrasso Enzi Nelson (NE)
Bayh Graham Risch
Bennett Grassley Roberts
Bond Gregg Sessions
Brownback Hatch Shaheen
Burr ) Hutchison Shelby
Chambliss Inhofe Snowe
Coburn Isakson Thune
Cochran Johanns R
Collins Kyl Vitter
Corker LeMieux Voinovich
Cornyn Lugar Warner
Crapo McCain Webb
DeMint McConnell Wicker
NOT VOTING—1
Bunning

The PRESIDING OFFICER. The mo-
tion to waive section 425(a)(2)requiring
a simple majority is agreed to.

The point of order falls.

The majority leader is recognized.

Mr. REID. Mr. President, I have spo-
ken to the Republican leader. Senators
on both sides feel that it would be to
their advantage if we had the vote on
Christmas Eve at 7 a.m. rather than 8
a.m. That being the case, I ask unani-
mous consent that the vote start at 7
a.m. on Christmas Eve.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. May I address a question
to the distinguished majority leader.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, it will
not affect my travel plans because I
long ago decided——

Mr. REID. If I could interrupt my
friend, quit while you are ahead.

Mr. LEAHY. You have your agree-
ment on this. But is there any possi-
bility that our friends on the other
side, knowing that those who are trav-
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eling to the Midwest are going to face
horrendous problems, that we could
have that vote this evening? It will not
affect the Senator from Vermont one
way or the other, but it will affect a lot
of Senators, Republicans and Demo-
crats alike, who have to fly through
the Midwest to get where they are
going.

Mr. McCONNELL. Regular order.
CORNYN APPEAL OF THE RULING OF THE CHAIR

The PRESIDING OFFICER. Regular
order has been called for.

There is now 2 minutes equally di-
vided prior to a vote on the motion to
table the appeal of the ruling of the
Chair.

The Senator from Texas.

Mr. CORNYN. Mr. President, upon
passage of the Honest Leadership and
Open Government Act, the majority
leader said:

I believe last November Americans . . .
asked us to make Government honest. We
have done that . . . This is the toughest re-
form bill in the history of this body as it re-
lates to ethics and lawmaking.

This is an appeal to the ruling of the
Chair that that provision of rule XLIV
is unenforceable. Why would anybody
who voted overwhelmingly to make
this the toughest reform bill in the his-
tory of the body render this rule tooth-
less by agreeing with the attempt to
set this aside and to waive its effect?

I ask my colleagues to make sure we
vote for transparency, for honesty, for
open government. Vote no on this mo-
tion to waive.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, the
plain text of the language in rule XLIV
provides that no point of order lies
against amendments. That is the way
the draftees intended it. That is the
way they wrote rule XLIV. That is why
the Presiding Officer ruled that way on
the advice of the Parliamentarian. We
should support the Chair and the Par-
liamentarian and vote for the motion
to table the appeal of the ruling of the
Chair.

I yield back the remainder of my
time.

Mr. CORNYN. Do I have time remain-
ing?

The PRESIDING OFFICER. One sec-
ond.

Mr. CORNYN. I ask my colleagues to
vote no on the motion to waive.

The PRESIDING OFFICER. The
question is on agreeing to the motion
to table the appeal of the ruling of the
Chair that there is no point of order
under rule XLIV, paragraph 4(a).

The yeas and nays were previously
ordered.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Kentucky (Mr. BUNNING).

Further, if present and voting, the
Senator from Kentucky (Mr. BUNNING)
would have voted ‘‘nay.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?
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The result was announced—yeas 57,
nays 42, as follows:
[Rollcall Vote No. 391 Leg.]

YEAS—57
Akaka Gillibrand Murray
Baucus Hagan Nelson (NE)
Begich Harkin Nelson (FL)
Bingaman Inouye Pryor
Boxer Johnson Reed
Brown Kaufman Reid
Burris Kerry Rockefeller
Byrd Kirk Sanders
Cantwell Klobuchar Schumer
Cardin Kohl Shaheen
Carper Landrieu Specter
Casey Lautenberg Stabenow
Conrad Leahy Tester
Dodd Levin Udall (CO)
Dorgan Lieberman Udall (NM)
Durbin Lincoln Warner
Feingold Menendez Webb
Feinstein Merkley Whitehouse
Franken Mikulski Wyden

NAYS—42
Alexander Crapo Lugar
Barrasso DeMint McCain
Bayh Ensign McCaskill
Bennet Enzi McConnell
Bennett Graham Murkowski
Bond Grassley Risch
Brownback Gregg Roberts
Burr Hatch Sessions
Chambliss Hutchison Shelby
Coburn Inhofe Snowe
Cochran Isakson Thune
Collins Johanns Vitter
Corker Kyl Voinovich
Cornyn LeMieux Wicker

NOT VOTING—1
Bunning

The motion was agreed to.

Mr. REID. I move to reconsider the
vote.

Mr. DURBIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

HUTCHISON POINT OF ORDER

The PRESIDING OFFICER. There is
now 2 minutes, equally divided, prior
to a vote on the constitutional point of
order made by the Senator from Texas,
Mrs. HUTCHISON.

The Senator from Texas.

Mrs. HUTCHISON. Mr. President, the
10th amendment says:

The powers not delegated to the United
States by the Constitution . . . are reserved
to the States. . . .

In this bill, a State such as Texas and
many other States that have taken full
responsibility for insurance plans for
their employees and teachers will have
to justify any change in those terms to
the Federal Government.

The majority claims the commerce
clause gives them the power to do what
is in this bill. But what they fail to
mention is the power to regulate inter-
state commerce has not been the basis
for a robust role in insurance regula-
tion.

This is an encroachment of the Fed-
eral Government into a role left to the
States in the Constitution. The 10th
amendment is being eroded by an ac-
tivist Congress, and it is time to stop it
now.

I urge a vote to uphold this point of
order.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, the bill
before us is clearly an appropriate ex-
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ercise of the commerce clause. We fur-
ther believe Congress has power to
enact this legislation pursuant to the
taxing and spending powers. This bill
does not violate the 10th amendment
because it is an appropriate exercise of
powers delegated to the United States,
and because our bill fundamentally
gives States the choice to participate
in the exchanges themselves or, if they
do not choose to do so, to allow the
Federal Government to set up the ex-
changes fully within the provisions as
interpreted by the Supreme Court of
the 10th amendment.

I urge my colleagues to vote against
the point of order.

The PRESIDING OFFICER. The
question is on the constitutional point
of order made by the Senator from
Texas, Mrs. HUTCHISON, that the
amendment violates the 10th amend-
ment.

The question is, Is the point of order
well taken?

The yeas and nays have been ordered.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Kentucky (Mr. BUNNING).

Further, if present and voting, the
Senator from Kentucky (Mr. BUNNING)
would have voted ‘‘yea.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 39,
nays 60, as follows:

[Rollcall Vote No. 392 Leg.]

YEAS—39
Alexander DeMint Lugar
Barrasso Ensign McCain
Bennett Enzi McConnell
Bond Graham Murkowski
Brownback Grassley Risch
Burr Gregg Roberts
Chambliss Hatch Sessions
Coburn Hutchison Shelby
Cochran Inhofe Snowe
Collins Isakson Thune
Corker Johanns Vitter
Cornyn Kyl Voinovich
Crapo LeMieux Wicker
NAYS—60
Akaka Franken Mikulski
Baucus Gillibrand Murray
Bayh Hagan Nelson (NE)
Begich Harkin Nelson (FL)
Bennet Inouye Pryor
Bingaman Johnson Reed
Boxer Kaufman Reid
Brown Kerry Rockefeller
Burris Kirk Sanders
Byrd Klobuchar Schumer
Cantwell Kohl Shaheen
Cardin Landrieu Specter
Carper Lautenberg Stabenow
Casey Leahy Tester
Conrad Levin Udall (CO)
Dodd Lieberman Udall (NM)
Dorgan Lincoln Warner
Durbin McCaskill Webb
Feingold Menendez Whitehouse
Feinstein Merkley Wyden
NOT VOTING—1
Bunning
The PRESIDING OFFICER. The

point of order is not agreed to.
The Senator from South Carolina.
Mr. DEMINT. Mr. President, since I
have not used or yielded 10 minutes, I
ask to be recognized for up to 10 min-
utes under rule XXII, paragraph 2.
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The PRESIDING OFFICER. The Sen-
ator has that right.

The Senator from South Carolina.

DEMINT MOTION TO SUSPEND

Mr. DEMINT. Mr. President, in just a
moment I will move to suspend the
rules for the purpose of offering an
amendment that would ban the prac-
tice of trading earmarks for votes.

While I want to be careful not to sug-
gest wrongdoing by any Member, there
has been growing public concern that
earmarks were used to buy votes for
this legislation. It has been argued by
some that this practice is acceptable
because it is necessary to get things
done in the Senate. I reject that argu-
ment, and I urge my colleagues to put
an end to business as usual here in the
Senate.

The House of Representatives has a
rule prohibiting the use of earmarks to
buy votes for legislation. If we were in
the House considering this bill, vote
trading would be a direct violation of
the ethics rules. Unfortunately, a vote-
trading rule does not exist in the Sen-
ate.

During the debate on the lobbying
and ethics reform bill in the 110th Con-
gress, the senior Senator from Illinois,
Mr. DURBIN, and I offered an earmark
reform amendment which contained
the following language:

A Member may not condition the inclusion
of language to provide funding for a congres-
sional earmark . . . on any vote cast by an-
other Member.

The Durbin-DeMint amendment was
written to mirror Speaker PELOSI’S
earmark reforms in the House. The
Durbin-DeMint amendment passed the
Senate by a vote of 98 to 0 and was in-
cluded in S. 1, the Honest Leadership
and Open Government Act, which
passed the Senate by a vote of 96 to 2.

The rule against trading votes for
earmarks was in the bill when it left
the Senate, but then the bill moved to
a closed-door negotiation. Somehow, at
some point in those closed-door nego-
tiations, someone dropped the ear-
mark-for-vote language. I have no idea
who it was, and we may never know.
Remember, this bill was called the
Honest Leadership and Open Govern-
ment Act. In any case, the vote-trading
rule was dropped from the bill, which
then passed the Senate and was signed
by the President.

Just to confirm all of this, I wish to
make a parliamentary inquiry to the
Chair. Is the Chair aware of any prohi-
bition in the Standing Rules of the
Senate such as the previously ref-
erenced rule contained in the Durbin-
DeMint amendment or in the Rules of
the House of Representatives?

The PRESIDING OFFICER. No such
rule exists in the Senate.

Mr. DEMINT. No such rule exists.

I have an amendment which would
correct this error. It mirrors the Dur-
bin-DeMint language which passed the
Senate 98 to 0, and I will read the rel-
evant parts. I quote:

It shall not be in order in the Senate to
consider a congressionally directed spending
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item . .. if a Senator . .. has conditioned
the inclusion of the language ... on any
vote cast by any Senator.

This language had unanimous bipar-
tisan support in 2007, and it should be
part of the rules today. This rule would
provide mneeded accountability and
allow any Senator to raise a point of
order to strike any earmark that has
been used to buy votes. This point of
order could be waived and the ruling of
the Chair could be appealed with the
support of two-thirds of Senators
present and voting.

Before I make this motion and we
vote on this amendment, I wish to
make a few things absolutely clear.
First, this rule already won a unani-
mous vote in the Senate in 2007, so it is
not controversial. Second, this rule
only applies to earmarks used to buy
votes in the future. It will not, unfor-
tunately, apply to the earmarks in this
bill. Third, this vote is not a trick. The
amendment is written as a ‘‘standing
order,” so it will not increase the num-
ber of votes required to pass this legis-
lation. It will not slow down the health
care bill in any way.

The only reason for Senators to op-
pose this amendment is if they want to
use earmarks to buy votes for legisla-
tion. It is that simple. If you support
business as usual, then oppose this mo-
tion. But if you want to start to clean
this place up and bring some integrity
back to the legislative process, then
please support the motion.

Mr. President, I move to suspend the
provisions of rule XXII, including ger-
maneness requirements, for the pur-
pose of proposing and considering my
amendment No. 3297, and I ask for the
yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

It appears there is a sufficient sec-
ond.

The yeas and nays were ordered.

The Senator from Montana is recog-
nized.

Mr. BAUCUS. Mr. President, this
proposed new point of order may sound
good in theory, but it has many flaws,
in fact, when you stop and think about
it. If you think the Senate is tied up in
knots now, if this were in effect, the
current situation would pale in com-
parison to what the effect of this
amendment would be.

The amendment is written in a way
to become an endless source of delay.
Senators could make one point of order
after another under this provision,
pointing to different provisions or in-
dicting the integrity of different Sen-
ators.

The amendment provides no way for
determining how to rule on a point of
order raised under it. A point of order
cannot be decided without solid guid-
ance. Points of order make the most
sense when they are based on objective
criteria.

The proposed amendment to rule
XXII would ask the Chair and the Par-
liamentarian to sort through purely
subjective concepts such as the basis
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for a Senator’s vote or the intent be-
hind inclusion of a provision. How
would the Chair be able to rule on such
a point of order? Would the Parliamen-
tarian have to question the chairman
of a committee or a Senator who offers
the amendment, under oath? Would the
Parliamentarian have to question
every Senator who requested a directed
spending item, under oath, to ensure
they did not condition their support on
inclusion of the item?

The rule may sound good in theory,
but it is totally unworkable as a prac-
tical matter.

I move to table the DeMint motion
and ask for the yeas and nays.

The PRESIDING OFFICER. There is
1 minute left for those who favor the
motion. Who yields time?

The Senator from South Carolina, 1
minute.

Mr. DEMINT. Mr. President, I would
answer the questions of the Senator by
suggesting that Senator DURBIN, who
wrote the amendment, perhaps may
wish to make a couple of comments
about it because this is the mirror—

Mr. DURBIN. Are you yielding time?

Mr. DEMINT. Yes, I sure will.

Mr. DURBIN. I don’t understand how
this amendment would work. If the
Senator happens to have a hurricane in
his State and needs disaster aid and we
put money in the bill, then would we
have to question the Senator’s motive
for voting for the bill? I think it goes
entirely too far, and I support this ef-
fort to table.

Mr. DEMINT. This a DeMint-Durbin
amendment. It is mirrored after Speak-
er PELOSI’s bill. They have this rule in
the House. They can make it workable.
Certainly, the integrity of this body is
worth considering.

I would encourage my colleagues, at
this point, when the public is looking
at us, asking for some trust and integ-
rity, we can make this bill work. I ask
my colleagues to support my amend-
ment and oppose the tabling motion.

Mr. BAUCUS. I move to table the
motion and ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion to table the motion to suspend
the rules.

The clerk will call the roll.

The PRESIDING OFFICER (Mr.
AKAKA). Are there any other Senators
in the Chamber desiring to vote?

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Kentucky (Mr. BUNNING).

Further, if present and voting, the
Senator from Kentucky (Mr. BUNNING)
would have voted ‘‘nay.”’

The result was announced—yeas 53,
nays 46, as follows:

[Rollcall Vote No. 393 Leg.]

YEAS—b53
Akaka Bennet Brown
Baucus Bingaman Burris
Begich Boxer Byrd
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Cantwell Kaufman Pryor
Cardin Kerry Reed
Carper Kirk Reid
Casey Klobuchar Rockefeller
Conrad Kohl Sanders
Dodd Landrieu Schumer
gorlgﬁm Eau}tlenberg Shaheen
urbin eahy Spect
Feinstein Levin pecter
) Stabenow
Franken Lieberman
Gillibrand Lincoln Eg“fl’r .
Hagan Menendez all (CO)
Harkin Mikulski Udall (NM)
Tnouye Murray Whitehouse
Johnson Nelson (FL) Wyden
NAYS—46
Alexander Enzi Merkley
Barrasso Feingold Murkowski
Bayh Graham Nelson (NE)
Bennett Grassley Risch
Bond Gregg Roberts
Brownback HatchA Sessions
Burr ) Hutchison Shelby
Chambliss Inhofe Snowe
Coburn Isakson
Thune
Cochran Johanns X
X Vitter
Collins Kyl Voi ich
Corker LeMieux o1f1ov1c
Cornyn Lugar Warner
Crapo McCain Webb
DeMint McCaskill Wicker
Ensign McConnell
NOT VOTING—1
Bunning

The motion was agreed to.

Mr. REID. I move to reconsider the
vote, and I move to lay that motion on
the table.

The motion to table was agreed to.

AMENDMENT NO. 2878 WITHDRAWN

Mr. REID. Mr. President, I ask unan-
imous consent that amendment No.
2878 be withdrawn.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2786, AS AMENDED

Mr. REID. Mr. President, what then
is the pending business?

The PRESIDING OFFICER. There is
now 2 minutes of debate prior to a vote
on amendment No. 2786, as amended.

The Senator from Montana.

Mr. BAUCUS. Mr. President, this is a
vote to adopt the substitute. This is
another vote on whether we wish to re-
form health care.

I urge my colleagues to vote aye and
move this process forward.

I yield back my the time.

Mr. REID. I ask for the yeas and
nays.

The PRESIDING OFFICER. The yeas
and nays have been ordered.

Who yields time in opposition?

Mr. REID. I yield back the time on
behalf of my Republican colleague.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The question is on agreeing to
amendment No. 2786, as amended.

The yeas and nays have been ordered.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Kentucky (Mr. BUNNING).

Further, if present and voting, the
Senator from Kentucky (Mr. BUNNING)
would have voted ‘‘no.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 60,
nays 39, as follows:
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[Rollcall Vote No. 394 Leg.]

YEAS—60
Akaka Franken Mikulski
Baucus Gillibrand Murray
Bayh Hagan Nelson (NE)
Begich Harkin Nelson (FL)
Bennet Inouye Pryor
Bingaman Johnson Reed
Boxer Kaufman Reid
Brown Kerry Rockefeller
Burris Kirk Sanders
Byrd Klobuchar Schumer
Cantwell Kohl Shaheen
Cardin Landrieu Specter
Carper Lautenberg Stabenow
Casey Leahy Tester
Conrad Levin Udall (CO)
Dodd Lieberman Udall (NM)
Dorgan Lincoln Warner
Durbin McCaskill Webb
Feingold Menendez Whitehouse
Feinstein Merkley Wyden
NAYS—39
Alexander DeMint Lugar
Barrasso Ensign McCain
Bennett Enzi McConnell
Bond Graham Murkowski
Brownback Grassley Risch
Burr Gregg Roberts
Chambliss Hatch Sessions
Coburn Hutchison Shelby
Cochran Inhofe Snowe
Collins Isakson Thune
Corker Johanns Vitter
Cornyn Kyl Voinovich
Crapo LeMieux Wicker
NOT VOTING—1
Bunning

The amendment (No. 2786), as amend-
ed, was agreed to.

Mr. REID. Mr. President, I move to
reconsider the vote, and I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

CLOTURE MOTION

The PRESIDING OFFICER. Under
the previous order and pursuant to rule
XXII, the Chair lays before the Senate
the pending cloture motion, which the
clerk will report.

The legislative clerk read as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close debate on H.R. 3590, the
Service Members Home Ownership Tax Act
of 2009.

Christopher Dodd, Richard Durbin, Mark

Begich, Paul G. Kirk, Sheldon
Whitehouse, Roland W. Burris, Max
Baucus, Sherrod Brown, Claire

McCaskill, Jon Tester, Barbara A. Mi-
kulski, Bill Nelson, Maria Cantwell,
Mark Udall, Arlen Specter, Kirsten E.
Gillibrand, and Ron Wyden.

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum
call has been waived.

The question is, Is it the sense of the
Senate that debate on H.R. 3590, the
Service Members Home Ownership Tax
Act of 2009, shall be brought to a close?

The yeas and nays are mandatory
under the rule.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Kentucky (Mr. BUNNING).

Further, if present and voting, the
Senator from Kentucky (Mr. BUNNING)
would have voted ‘‘nay.”
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The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 60,
nays 39, as follows:

[Rollcall Vote No. 395 Leg.]

YEAS—60
Akaka Franken Mikulski
Baucus Gillibrand Murray
Bayh Hagan Nelson (NE)
Begich Harkin Nelson (FL)
Bennet Inouye Pryor
Bingaman Johnson Reed
Boxer Kaufman Reid
Brown Kerry Rockefeller
Burris Kirk Sanders
Byrd Klobuchar Schumer
Cantwell Kohl Shaheen
Cardin Landrieu Specter
Carper Lautenberg Stabenow
Casey Leahy Tester
Conrad Levin Udall (CO)
Dodd Lieberman Udall (NM)
Dorgan Lincoln Warner
Durbin McCaskill Webb
Feingold Menendez Whitehouse
Feinstein Merkley Wyden
NAYS—39
Alexander DeMint Lugar
Barrasso Ensign McCain
Bennett Enzi McConnell
Bond Graham Murkowski
Brownback Grassley Risch
Burr Gregg Roberts
Chambliss Hatch Sessions
Coburn Hutchison Shelby
Cochran Inhofe Snowe
Collins Isakson Thune
Corker Johanns Vitter
Cornyn Kyl Voinovich
Crapo LeMieux Wicker
NOT VOTING—1
Bunning

The PRESIDING OFFICER. On this
vote, the yeas are 60, the nays are 39.
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion to invoke clo-
ture on the underlying bill is agreed to.

Mr. REID. Mr. President, I think we
all recognize that things have gotten
pretty tense around the Senate as we
have worked three weekends in a row,
long hours, and approach the Christ-
mas holiday. Sometimes the tension
has boiled over into what has been said
on and off the floor, and the way we
treat each other, and that is very re-
grettable.

Two nights ago there was an unfortu-
nate incident that deserves special
mention, though. One of our col-
leagues, the Senator from South Caro-
lina, attacked the office of the Senate
Parliamentarian. We all know that the
Senate Parliamentarian is a non-par-
tisan referee. The Office of the Parlia-
mentarian does their best to enforce
the rules and procedures of the Senate
in an impartial manner.

We have all come across situations
when we were frustrated by the Parlia-
mentarian’s ruling because we were
hoping that a given amendment was or
was not germane, or that a given point
of order was or was not well taken.
But, we have all taken comfort in the
fact that whatever the ruling in the in-
stant case, the Parliamentarian was
calling it straight and the same ruling
would apply to similar amendments by
other Senators and similar facts in the
future.
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So, it is simply not right and not fair
to attack the Parliamentarians for
doing their job. This is especially so
when the issue is not a close call. Our
colleague from South Carolina at-
tacked the Parliamentarian over a rul-
ing relating to the difference between
amendments to the Standing Rules of
the Senate and procedural changes
adopted in less formal ways. The
former requires a 2/3rds vote to achieve
cloture; the latter is treated like any
other piece of legislation. The distinc-
tion is an interesting quirk of Senate
rules. But it is a venerable and well-es-
tablished distinction. The Senate Man-
ual includes 70 pages of Standing Or-
ders. The Budget Act process—which
the minority used to make a point of
order just today—is almost entirely de-
pendent on procedures that are not
part of the Standing Rules of the Sen-
ate. In fact, in the last two Congresses,
the Senator from South Carolina has
authored or co-sponsored at least 17
bills or amendments that implicate the
distinction. For the Parliamentarian
to be accused of ‘‘redefin[ing] words,”
‘“‘ignoring a rule’ of the Senate, and a
“truly historic” and unconstitutional
“‘subvert[sion of] the principle we have
operated under” for re-stating this
longstanding distinction is completely
unwarranted.

As I noted, tensions are running high
and Senators are tired and, according
to one recent article, cranky. But I
hope that the body will do its best to
ensure proper decorum as we proceed
for the remainder of the year and the
remainder of the Congress. We need to
treat each other with respect. And we
certainly need to treat the institution
of the Senate and its hard-working em-
ployees with respect.

Mr. President, I ask unanimous con-
sent there now be alternating blocks of
time as follows: The first hour under
the control of the Republicans; further,
that after the first 2 hours, then there
be alternating blocks of 30 minutes,
with the Republicans controlling the
first 30 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARKIN. Mr. President, there
have been a lot of conversations on this
floor in the last couple hours. There
are a lot of people who are facing tough
timetables tomorrow. I know of one
Senator——

Mr. VITTER. Mr. President, regular
order. Regular order, Mr. President.

Mr. HARKIN. Mr. President, I ask
consent I be given 2 minutes.

The PRESIDING OFFICER. Is there
objection?

Mr. VITTER. Mr. President, reserv-
ing the right to object. I would be
happy for those 2 minutes to come out
of the Democrats’ 1 hour without ask-
ing for regular order.

Mr. HARKIN. That is fine.

The PRESIDING OFFICER. Without
objection.

Mr. HARKIN. Mr. President, I know
one Senator whose family is with their
in-laws. The husband is from England
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and the kids are over there and cannot
make it for Christmas dinner tomorrow
night. I know another person who has
to get out to the West and there are a
lot of storms out there. If they can get
that early flight, they can make two
legs and get home. If they have to go
later in the day, they have to do three
legs and they may not make it. There
are a lot of people around here who are
having a lot of problems that we are all
here. There is no reason to hold over
the vote so I am going to ask unani-
mous consent that the vote on the pas-
sage of the bill and the vote on the
debt limit bill occur at 6 p.m. this
evening.

The PRESIDING OFFICER. Is there
objection?

Mr. VITTER. Addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. VITTER. Mr. President, that re-
quest has not been cleared on this side.
On behalf of my colleagues, I object. If
the Senator would like to talk to all
his colleagues about it, that would be
fine, but in the meantime, I would ob-
ject.

Mr. HARKIN. Mr. President, then I
would further ask unanimous consent
that the votes that are going to occur
at 7T a.m. tomorrow occur at 12:15 a.m.,
in the morning.

The PRESIDING OFFICER. Is there
objection?

Mr. VITTER. Mr. President, my re-
sponse would be the same and I would
object in the same vein.

The PRESIDING OFFICER. The ob-
jection is heard.

Mr. HARKIN. I want Members to
know who is keeping us here.

Mr. RISCH. Mr. President?

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. RISCH. Mr. President, I ask
unanimous consent that the vote re-
ferred to by Senator HARKIN take place
at 2 p.m. on January 20, 2010, when we
return.

The PRESIDING OFFICER. Is there
objection?

Mr. HARKIN. I object.

The PRESIDING OFFICER. There
are objections.

The Senator from Louisiana is recog-
nized.

Mr. VITTER. Mr. President, I ask
unanimous consent that this first
block of time on the minority side be
divided equally between the following
Senators: myself, Senators COBURN,
THUNE, SESSIONS, KYL, and ENSIGN.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. VITTER. I thank the Chair. Mr.
President, I ask for order on the floor.

The PRESIDING OFFICER. The Sen-
ate will be in order.

Mr. VITTER. Mr. President, I ask
that time not be counted against me
until the floor is in order.

The PRESIDING OFFICER. The Sen-
ator will not be charged. The Senator
from Louisiana is recognized.

Mr. VITTER. Mr. President, I rise to
talk about this important health care
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issue but also to talk about another vi-
tally important issue directly con-
nected, which is spending and debt be-
cause we will also have an enormously
important vote tomorrow morning on
increasing the debt limit. It is already
over $12 trillion, but the proposal is to
increase it further.

In starting, let me refer back to a
couple comments and parts of the de-
bate yesterday because I think it will
provide a good segue into this impor-
tant debate. First, yesterday, as we
were debating health care, my col-
league from Louisiana, the distin-
guished senior Senator, Ms. LANDRIEU,
was on C-SPAN’s ‘“Washington Jour-
nal.” In discussing the health care bill,
my participation came up. She said:
“Senator VITTER has not lifted a finger
to pass this bill.”

I wish to say that is a very kind and
positive and generous comment of the
Senator and I take it as a nice Christ-
mas overture and I accept it in that
vein. I wish her all the best this Christ-
mas season as well. It is obviously very
true, and I take it as a very positive
comment.

I would go further. I fought hard
against this bill. I fought hard for al-
ternative reforms, focused reforms, re-
forms focused like a laser beam on real
solutions in health care to real prob-
lems such as preexisting conditions. I
would simply add, I don’t think this
fight is over by a long shot. I will con-
tinue fighting and I will continue offer-
ing those alternatives.

With regard to the bill and this enor-
mously important issue of spending
and debt, as I was leaving the floor to
go to meetings in my office after
speaking yesterday, Senator BAUCUS
took issue, apparently, with some of
my comments—specifically, my com-
ments about Medicare. I had suggested
that this bill cuts Medicare by $467 bil-
lion, almost $% trillion. Although I
needed to go to meetings, I think Sen-
ator BAUCUS took issue with that and
characterized that as actually extend-
ing the life of Medicare.

The Congressional Budget Office an-
swered that debate far better than I
could have. They answered that debate
in the last 24 hours with their report.
They outline very clearly and we have
been talking about it earlier today
that, in fact, Medicare money and
other pools of money are double count-
ed in this analysis about the health
care bill. “The key point is that the
savings to the HI trust fund under the
health care bill would be received by
the government only once so they can-
not be set aside to pay for future Medi-
care spending and, at the same time,
pay for current spending on other parts
of the legislation or on other pro-
grams.”’

The same Congressional Budget Of-
fice report says ‘‘to describe the full
amount of HI trust fund savings and
both improving the Government’s abil-
ity to pay future Medicare benefits and
financing new spending outside of
Medicare would essentially double
count a large share of those savings.”
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So this answers the Senator’s com-
ments directly. You can’t have it both
ways. You can’t say we have a bill that
is paid for and also a bill that strength-
ens Medicare and extends solvency for
additional years. That is double count-
ing. That is exactly what the CBO is
saying. The American people, in a
much more basic, commonsense way,
know better. They know this bill isn’t
paid for. They know this bill is going
to expand the deficit and put us on an
even worse fiscal road. They know that
in their gut. They know that with their
common sense. Of course, that gets us
to the other big vote tomorrow extend-
ing the debt limit, yet again, well be-
yond $12 trillion.

These issues are connected. They are
connected in the technical way I just
suggested, and these issues are cer-
tainly connected in the hearts and
minds of the American people. The
American people have responded to
this debate because health care is so vi-
tally important and the health care
issue is so personal.

There is even an overarching, larger
reason the American people have re-
sponded so much to this debate. It is
because they are connecting the dots.
They are putting this as part of a larg-
er pattern, and they are connecting the
dots between bailing out and taking
over insurance companies and financial
companies and car companies, hiring
and firing the CEO from the Oval Office
to potentially one-sixth of the U.S.
economy in health care. They are con-
necting those dots in terms of spending
and debt, as well, because that has
been the dominant trend over the last
12 months at least.

We have a debt limit today. It is over
$12 trillion. The motion tomorrow sug-
gests that is not enough. We need to go
higher. The American people are con-
necting the dots, particularly in the
last year, and they are scared to death
about where it leads. How did we get
this way? How did we come to this $12
trillion-plus point? Well, in July, 2008,
Fannie Mae and Freddie Mac were
given an unlimited line of credit from
the Treasury that, so far, has been $400
billion, and that bill increased the debt
limit from $9.8 trillion to $10.6 trillion.
But that wasn’t enough. Only 3 months
later, in October, 2008, came the Wall
Street bailouts, the $700 billion TARP
that will raise the debt limit. That did
raise the debt limit even further, to
$11.3 trillion, but we weren’t done yet.
Only a few months after that, in Feb-
ruary of this year, we passed the so-
called stimulus bill. That will cost over
$1 trillion before it is all over, and then
the debt limit was raised to $12.1 tril-
lion. Then we passed an omnibus spend-
ing bill earlier this year that increased
spending about 8 percent over the pre-
vious fiscal year.

This month, we passed another omni-
bus spending bill that increased spend-
ing another 12 percent on top of that.
That is what is leading to tomorrow’s
debt limit vote. That is what is leading
to the statement that our debt limit is
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now above $12 trillion. But that is not
enough. Apparently, we need to go fur-
ther.

The American people are connecting
the dots. They see this trend, which
has accelerated dramatically over the
last 12 months, and they are truly
scared for our collective future—for
their kids’ and their grandkids’ future.
All these things I mentioned plus this
health care bill are part of that.

The American people know in their
gut—they may not understand all of
the Congressional Budget Office tech-
nicalities, but they know in their gut
that you cannot have it both ways. You
cannot count $467 billion of Medicare
cuts as both helping pay for the other
spending in the bill and strengthening
Medicare. It is one or the other. It can-
not be both. It is the same thing in the
health care bill with regard to Social
Security—$52 billion double-counted.
But you cannot have that both ways. It
is the same thing in this health care
bill with regard to the CLASS Act—$72
billion double-counted. You can’t have
that both ways. Those factors alone
put this bill out of balance, adding to
the deficit, adding to the debt.

What about the doc fix, the fix of re-
imbursement rates under Medicare to
health care professionals such as doc-
tors, which is clearly needed. That was
taken out of the health care bill. Why?
Because that would cost money. It was
taken out. It was just pushed down the
road, the can was kicked down the
road. That has to be revisited by March
1 of next year. If a real 10-year-or-more
doc fix is passed, that will be another
$200 billion unpaid for—more deficit
and more debt.

The American people get it. They
know in their hearts, in their gut, that
we are on an unsustainable course.
They know all these bailouts and so-
called stimulus acts, all these spending
bills and now this enormous health
care bill, are part of that unsustainable
course, and they are crying out. They
are saying we must reverse course, we
must save our Nation. I hope we do
that starting here, starting now.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma, Mr. COBURN, is
recognized.

Mr. COBURN. Mr. President, I ask
consent to have 3 minutes outside of
the time allotted to make a point of
personal privilege, and I ask unani-
mous consent for that. I would say the
reason is today is my 41st wedding an-
niversary, and I was going to discuss
that.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

HONORING MY WIFE ON MY 41ST ANNIVERSARY

Mr. COBURN. In 1953, I met a young
lady—actually, it was 1954—a young
lady when she was 6 years of age. Her
name was Carolyn. I went through
grade school with this young lady. I
went through junior high with this
young lady. I went through high school
with this young lady. The only serious
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dating relationship I ever had in my
life was with this young girl named
Carolyn Denton. She became one of my
best friends in high school. It just so
happened that one weekend I couldn’t
get a date, she didn’t have one, and I
asked her out. From that point for-
ward, I fell in love with somebody I
have been married to for 41 years, my
wife Carolyn Coburn.

On this day of significant votes in
the Senate, and tomorrow, I wanted to
take a moment to say how much I ap-
preciate what she has meant to me the
past 41 years, how much stronger she
has made me as a man, how she has
completed every aspect of my life being
my partner as we walk through life,
and the gift she gave me of three won-
derful daughters.

So to my wife Carolyn, in front of the
body, I tell you thank you and happy
anniversary.

I would like to go to my prepared re-
marks.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. COBURN. Mr. President, I have
spent 5 years in the Senate talking to
my colleagues about spending. We find
in front of us another opportunity to
do the wrong thing. We have a debt
limit increase. Yet, in those 5 years,
after hundreds and hundreds of amend-
ments the body has refused to agree to
that would cut spending, we are going
to increase the debt limit but we are
not going to make any effort to cut the
spending.

I have given seven complete speeches
on the floor about the significant
amount of waste in the Federal Gov-
ernment. I will not repeat those now.
But that number is now annualized to
$380 billion a year—every year, $380 bil-
lion worth of waste. Part of it is fraud,
but a large part of it is duplication. Let
me give some examples of the duplica-
tion because I think when Americans
hear this they do not understand why.

The Government Accountability Of-
fice found that there are 13 Federal
agencies that spend $3 billion to fund
207 Federal programs, 207 different pro-
grams, to encourage student standards
in the fields of math and science—13
different agencies, 207 different pro-
grams. We could have spent one-tenth
that amount of money and had exactly
the same results and saved $2.7 trillion.
But we will not do it.

Another example, according to GAO,
to the tune of $30 billion, the Federal
Government funded more than 44 job-
training programs administered by 9
different Federal agencies across the
Federal bureaucracy. According to the
Catalog of Federal Domestic Assist-
ance, we have 14 departments within
the Federal Government and 49 inde-
pendent agencies that operate ex-
change and study-abroad programs. We
have 49 programs instead of 1. I have
tons of other examples just like that.

We have failed to do our job, and the
easiest thing in the world is to spend
somebody else’s money. Increasing the
debt limit without having a rescission

December 23, 2009

to get rid of programs just like this
and have one program that is effective
and efficient, that has metrics on it,
that measures its goals and is account-
able, instead of 49 or 72 or 64 across a
large number of different agencies—we
can do that, but there is no will here to
do that. As a consequence, what we do,
instead of making the Federal Govern-
ment more efficient, we just raise the
debt limit. T am not about to be a part
of that anymore.

I know my colleagues get upset with
me as I come to the floor year after
year talking about what we do and the
fact that we do not fix the real prob-
lems. I have been rather hard to get
along with, by my colleagues, in terms
of them advancing new programs when
we do not eliminate the programs that
are already doing the same thing.

I think at this time of Christmas, one
of the things we ought to be doing is
telling the American public that we
will change. Next year, instead of cre-
ating new programs, we are going to
look at all the programs and consoli-
date them and have one that does math
and science, one that is for work-study
programs abroad, not the numerous
numbers we have for which we have no
accountability.

America recognizes our incom-
petence, but we are going to spell it
out. In this new year that comes for-
ward, there is not going to be a week
that comes by that I do not come to
the floor and show another example to
the American people of how we are not
doing our work. It grieves me—not for
me but for my children and everybody
else’s children, for my grandchildren
and everybody else’s grandchildren—
that we fail to treat the real symptoms
of our debt; that is, we will not do the
hard work of oversight. We should be
condemned for that. We are failing the
American people. It ought not to be.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from South Dakota, Mr. THUNE, is
recognized.

Mr. THUNE. Mr. President, I appre-
ciate the comments of both my col-
leagues from Louisiana and Oklahoma
touching on an issue that I think is be-
coming increasingly important to a lot
of Americans.

I was listening this morning to one of
my colleagues on the other side as he
came down here and talked about how
