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will implement the NCSC’s State 
Courts Improvement Initiative to pro-
vide increased support services to 
judges, administrators, and other per-
sonnel in the State court system as 
well as help to shape and bolster Amer-
icans’ understanding of and confidence 
in the Nation’s judicial system. I am 
also pleased that this bill provides 
$300,000 to the Hawaii Innocence 
Project, which provides pro bono as-
sistance to Hawaii prisoners with cred-
ible claims of actual innocence who no 
longer have access to legal resources 
and whose innocence may now be prov-
en by technology unavailable at the 
time of their trials. 

To address the needs of victims and 
prevent crime and delinquency, I am 
pleased that the bill provides $400,000 
to enable both the Hawaii and Kauai 
YWCAs to continue their programs to 
address sexual and domestic violence 
and provide services for victims of such 
violence. It also provides $500,000 for A 
Child Is Missing, ACIM, Hawaii, which 
will provide the critical rapid response 
that will assist Hawaii law enforce-
ment agencies to locate missing chil-
dren and adults. In addition, $350,000 is 
provided for Ka Wili Pu—Native Hawai-
ian for ‘‘the blend’’—which will provide 
400 at-risk youth on Maui with adult 
guidance and adult role models and 
one-on-one instruction to encourage 
them to remain in school, fulfill their 
promise, avoid a problematic future 
with few meaningful options while pro-
moting a healthy and stable society. 
To help provide cost-effective legal, 
medical, psychological, and social serv-
ices to indigent immigrant women, the 
bill also provides $200,000 for the Ha-
waii Immigrant Justice Center to help 
prevent violence against women. 

In addition to providing for our do-
mestic needs, the bill provides critical 
funding to improve our foreign rela-
tions. I am particularly pleased by two 
programs funded by this bill: the East 
West Center, which will receive $23 
million, and the U.S. Institute of 
Peace, which will receive $19.2 million. 
The Hawaii-based East West Center is a 
premier U.S. public diplomacy program 
focusing on Asia and the Pacific and is 
a vital tool to promote U.S. values and 
interests in the region. The funding 
provided by this bill will allow existing 
programs to continue and provide addi-
tional funds for program enhancements 
and some facility upgrades. 

The U.S. Institute of Peace, a na-
tional center of research, education, 
and training on conflict management, 
works to resolve international con-
flicts by peaceful means without vio-
lence and war. The USIP was cham-
pioned by former Senator Spark Mat-
sunaga, and I am pleased to see the 
vital work of this institution continue, 
especially in this current international 
climate. 

Significant funding for military con-
struction projects is also included in 
this bill, which will support the con-
struction of troop barracks, mission 
critical operational facilities, support 

the construction needs of the Guard 
and Reserves, and the construction of 
military family housing, child care 
centers, and chapels. We must continue 
to provide for our troops and their fam-
ilies as they sacrifice so much for this 
Nation. 

I am particularly pleased that my re-
quest for a shipyard modernization 
project at the Pearl Harbor Naval Sta-
tion was authorized and appropriated 
at $25 million. Shipyard modernization 
is essential to give our workers the op-
portunity to most efficiently maintain 
and repair our fleet. The Production 
Services Support Facility is a much 
needed step in the right direction. In 
addition, my request for an additional 
runway at Kona was approved as fund-
ing was included for the planning and 
design of a C–17 short auxiliary air-
field. Once completed, this will allow 
Hickam AFB C–17 aircrews to complete 
their required training in the local 
area instead of travelling the 16-hour 
round trip to the mainland. 

In addition to ensuring that our mili-
tary members have the facilities nec-
essary to assist in the performance of 
their duties, this bill ensures that our 
military members are taken care of 
when they return home. As chairman 
of the Committee on Veterans’ Affairs, 
I am pleased that the Omnibus appro-
priations bill includes strong funding 
for the Department of Veterans Affairs, 
VA, in recognition of the fact that car-
ing for veterans is a cost of war and 
must be funded as such.Funding for VA 
would be substantially increased, bil-
lions of dollars above the previous 
budget. This funding will allow VA to 
improve care for veterans of all serv-
ice-eras and further the administra-
tion’s goal of opening enrollment for 
more than 500,000 veterans of modest 
incomes by providing VA with the re-
sources to prepare for them in the com-
ing years. The bill also fully funds VA’s 
research programs, which are vital to 
improving the Department’s ability to 
treat the signature wounds of the cur-
rent conflicts and develop other im-
provements that will help veterans and 
nonveterans alike. 

I am delighted that for the first time 
VA will receive advance appropriations 
for fiscal year 2011 for three VA med-
ical care accounts. This coincides with 
the landmark legislation, Veterans 
Health Care Budget Reform and Trans-
parency Act of 2009, which was signed 
into law as Public Law 111–81 by the 
President on October 22, 2009. Funding 
VA health care in advance will go a 
long way toward resolving the prob-
lematic underfunding of VA health 
care, which left so many of the Na-
tion’s veterans with unmet health care 
needs. 

Importantly, this bill contains an 
amendment I offered that will extend 
VA’s authority to operate the Manila 
VA Regional Office. I extend my deep-
est thanks to the staff of the Manila 
Regional Office who have continued to 
demonstrate unwavering dedication to 
their duty to assist Filipino World War 

II veterans and indeed all veterans who 
apply for benefits from VA. Earlier this 
year, more than 60 years after the end 
of the World War II, surviving Filipino 
World War II veterans who served 
under U.S. military command received 
a measure of compensation for their 
service in the form of a one-time lump 
sum payment. Dispersing these pay-
ments has been a significant challenge 
as a series of steps are required to au-
thenticate their World War II service. 
In addition, the Manila Regional Office 
administers Social Security in the 
Philippines while at the same time ad-
ministering compensation, pension, vo-
cational rehabilitation, employment, 
and education benefits to over 18,000 in-
dividuals. Without this extension, VA’s 
authority to operate the Manila VA 
Regional Office would have expired on 
December 31, 2009. 

These are just some of the projects 
and programs this important bill will 
fund for the 2010 fiscal year. Once 
again, I want to thank the hard work 
of the Appropriations Committee for 
bringing this bill before us today, and I 
urge my colleagues to support it. 

VOTE EXPLANATION 

Mr. DORGAN. Mr. President, the 
Senate voted Sunday on final passage 
of the conference report to accompany 
H.R. 3288, the Transportation, Housing 
and Urban Development and Related 
Agencies Appropriations Act for 2010. I 
was unable to vote because I was at-
tending my son’s college graduation 
ceremony at the University of Min-
nesota, which occurred at the same 
time as the Senate vote. Had I been 
present during the vote, I would have 
voted in favor of the legislation. 

f 

CRIMINAL SENTENCING 

Mr. HARKIN. Mr. President, with 
over 2 million inmates, many who are 
in prison for nonviolent drug offenses, 
the United States has the highest rate 
of incarceration in the world. In recent 
years, we have rightly begun to ques-
tion how our criminal justice system 
can better ensure our communities are 
safe and free of drugs and violence, 
while fostering healthy families and 
communities through drug treatment 
and rehabilitation for those who are 
not violent or a danger to society. That 
is why I cosponsored the Second 
Chance Act, which became law last 
Congress. It is also why I am a proud 
cosponsor of S. 714, the National Crimi-
nal Justice Commission Act of 2009, in-
troduced by Senator WEBB. 

As we engage in a dialogue regarding 
the criminal justice system, I strongly 
recommend to my colleagues recent re-
marks Chief Judge Robert W. Pratt of 
the Southern District of Iowa made be-
fore the U.S. Sentencing Commission. 
Chief Judge Pratt authored the trial 
court decision in Gall v. United States, 
where the Supreme Court provided for 
greater discretion for Federal court 
judges in imposing criminal sentences, 
and he has become one of the leading 
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legal thinkers in our country on crimi-
nal sentencing. While I do not nec-
essarily endorse every idea Chief Judge 
Pratt discusses, I commend to my col-
leagues his incredibly thought-pro-
voking speech on this complex and 
challenging topic. 

Mr. President, I ask unanimous con-
sent that the entire text of Chief Judge 
Pratt’s statement be printed in the 
RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

SENTENCING COMMISSION TESTIMONY 
Judge Robert Pratt 

Thank you for the invitation to testify re-
garding the work of the Sentencing Commis-
sion. Like almost every district judge with 
whom I have discussed the matter, I believe 
that sentencing is the single most important 
task performed by district court judges. Ac-
cording to the Sentencing Commission, fed-
eral district judges sentenced 72,865 criminal 
defendants in 2007. I would be remiss in my 
testimony if I did not remark upon the dif-
ficult emotional toll that sentencing places 
on a judge. Even when sentences are fair and 
appropriate, and even when a defendant ‘‘de-
serves’’ the particular term of imprisonment, 
it is not a pleasant task to pronounce the 
judgment of the law. I am not complaining 
about the job. Rather, I am just stating my 
personal belief, shared by many judges, that 
it is impossible for any human being to be 
confident that he or she has imposed the 
‘‘correct’’ sentence. It is important to state 
this fact from the outset of my testimony 
because we too often lapse into a recounting 
of judicial statistics that fail to capture the 
enormity of the single act of pronouncing a 
sentence. 

I want to begin by remarking that these 
hearings are very much in keeping with the 
Sentencing Reform Act of 1984, which ad-
vised that one of the purposes of the Sen-
tencing Commission was to ‘‘establish sen-
tencing policies and practices for the federal 
criminal justice system that’’ assure that 
the purposes of sentencing set forth in Title 
18, United States Code, § 3553(a)(2) are met. 
Section 991 of Title 28, which established the 
Sentencing Commission, goes on to state 
that the Commission was also intended to 
‘‘provide certainty and fairness in meeting 
the purposes of sentencing, avoiding unwar-
ranted sentencing disparities among defend-
ants with similar records who have been 
found guilty of similar criminal conduct 
while maintaining sufficient flexibility to 
permit individualized sentences when war-
ranted by mitigating or aggravating factors 
not taken into account in the establishment 
of general sentencing practices’’ and to ‘‘re-
flect, to the extent practicable, advancement 
in knowledge of human behavior as it relates 
to the criminal justice process.’’ The Com-
mission is further charged with 
‘‘develop[ing] means of measuring the degree 
to which the sentencing, penal, and correc-
tional practices are effective in meeting the 
purposes of sentencing as set forth in section 
3553(a)(2) of title 18, United States Code.’’ 

I will try and follow the questions that 
were posed to me when I was asked to come 
and testify, so as to properly limit the scope 
of my presentation. The federal sentencing 
system is not working well. Sentences are 
routinely more harsh and punitive than they 
need to be, especially in run-of-the-mill nar-
cotics and pornography cases. The starting 
point for this result, of course, is with the 
United States Attorneys and their general 
charging authority. ‘‘Prosecutors decide 
whether and how to charge an individual. 

They decide whether to offer a plea to a less-
er charge, set the terms of the plea, and as-
sess whether the conditions have been met.’’ 
Angela Davis, The American Prosecutor: 
Independence, Power, and the Threat of Tyr-
anny, 86 Iowa L. Rev. 393, 408 (2001); see also 
Kenneth Culp Davis, Discretionary Justice: 
A Preliminary Inquiry 188 (1969) (‘‘Viewed in 
broad perspective, the American legal sys-
tem seems to be shot through with many ex-
cessive and uncontrolled discretionary pow-
ers but the one that stands out above all oth-
ers is the power to prosecute or not to pros-
ecute.’’). While ‘‘disparities,’’ both warranted 
and unwarranted, are often discussed in the 
context of sentencing, the reality of federal 
sentencing today is that federal sentences 
are dramatically longer than state sentences 
for similar offenses. As well, the time that 
offenders actually serve is substantially 
longer in the federal system than in the 
state system. While federal sentences are 
categorically harsher, the unanswered ques-
tion that remains is: What legitimate peno-
logical reasons exist that can account for the 
difference? With few exceptions, the Sen-
tencing Guidelines advise sentences that are 
simply too punitive. The very first thing the 
Sentencing Commission should do is to ad-
vise Congress to eliminate all mandatory 
sentences. Mandatory sentences come in two 
types—the mandatory minimum, which re-
quires a sentence of ‘‘x years’’ upon a plea of 
guilty or a conviction, and the sentencing 
enhancement, where a plea or conviction 
will trigger a specific sentence. The overly 
punitive Sentencing Guidelines and the man-
datory minimum sentences (which include 
the enhancement statutes) all have their ori-
gins in the mistrust of judges. This mistrust 
of life-tenured judges does not find a similar 
mistrust of executive branch actions by po-
litically appointed United States Attorneys 
serving at the pleasure of the President. 
Mandatory minimum sentences have the ef-
fect of letting the prosecutor determine the 
sentence. This is simply untenable in a sen-
tencing regime that advises judges to render 
sentences that are ‘‘sufficient but not great-
er than necessary.’’ For the very first time 
in our legal history, we now have a regime 
under the Booker advisory guideline system 
where the United States Attorney will be in-
volved in sentencing justice. Under the pre- 
mandatory guideline system, the United 
States Attorney played virtually no part in 
the determination of the appropriate sen-
tence. Indeed, in the indeterminate sen-
tencing system, judges had almost unfet-
tered discretion to individualize sentences 
for particular defendants. While prosecutors 
cared about what the ultimate sentence was, 
questions of sentencing justice could be left 
to the judge and to the parole board. With 
the advent of the Sentencing Reform Act and 
the mandatory Sentencing Guidelines, pros-
ecutors merely needed to ‘‘prove up’’ sen-
tencing facts and argue Guideline law in 
order to effectively restrain judicial discre-
tion. The prosecutors, however, still were 
not concerned with the justice of the sen-
tence—a matter left to the Sentencing Com-
mission and, to a much lesser extent, to the 
judge. To quote from Professor Simons’ arti-
cle: 

‘‘Superficially, this limiting of the pros-
ecutor’s involvement at sentencing made 
sense and was consistent with traditional in-
stitutional roles: the prosecutor decided the 
charge, the jury decided guilt or innocence, 
and the judge decided the sentence. This di-
vision of roles, however, had one major ex-
ception: mandatory sentences. At the same 
time it created the Sentencing Guidelines, 
Congress also began creating a variety of 
crimes that carried mandatory minimum 
sentences, typically for offenses involving 
drugs and guns. Because these mandatory 

sentences ‘‘trump’’ the Sentencing Guide-
lines, the charge often determined the sen-
tence. In other words, by charging (or not 
charging) an offense with a mandatory min-
imum sentence, the prosecutor effectively 
became the sentencer. In a system in which 
sentencing is viewed as a judicial function 
and in which prosecutors are typically not 
asked to engage with questions of sentencing 
justice, this ‘‘sentencing by charge’’ in-
creases the risk of unjust sentences.’’ 

Michael A. Simons, Prosecutors as Punish-
ment Theorists: Seeking Sentencing Justice, 
16 Geo. Mason L. Rev. 303, 305–06 (Winter 
2009). 

As a result of Booker, the Supreme Court 
has created a third system that merges some 
of the elements of the pre-Guidelines and 
post-Guidelines systems. The Supreme Court 
has decided that sentences should be decided 
based not only on the ‘‘advice’’ a judge re-
ceives from the Sentencing Commission, but 
also on the traditional purposes of punish-
ment: retribution, deterrence, incapacita-
tion, and rehabilitation. The Court also an-
nounced that a trial judge’s decision would 
be reviewed based upon a concept of ‘‘reason-
ableness.’’ Now, prosecutors not only prove 
up sentencing facts and argue guidelines law, 
but also are in the unfamiliar role of arguing 
both at sentencing and on appeal that a par-
ticular sentence is or is not reasonable. 
Within this framework, the Government and 
the Court, as well as defense counsel, should 
remember what the Supreme Court said 
about the role of the United States Attorney 
in Berger v. United States, 295 U.S. 78, 88 
(1935): 

‘‘The United States Attorney is the rep-
resentative not of an ordinary party to a 
controversy, but of a sovereignty whose obli-
gation to govern impartially is as compel-
ling as its obligation to govern at all; and 
whose interest, therefore, in a criminal pros-
ecution is not that it shall win a case, but 
that justice shall be done. As such, he is in 
a peculiar and very definite sense the serv-
ant of the law, the twofold aim of which is 
that guilt shall not escape or innocence suf-
fer. He may prosecute with earnestness and 
vigor—indeed, he should do so. But, while he 
may strike hard blows, he is not at liberty to 
strike foul ones. It is as much his duty to re-
frain from improper methods calculated to 
produce a wrongful conviction as it is to use 
every legitimate means to bring about a just 
one.’’ 

If prosecutors thought and acted this way 
about sentencing, it would animate their 
charging decisions with respect to manda-
tory minimums, sentencing enhancements, 
and arguments about sentences that are con-
sidered to be ‘‘sufficient but not greater than 
necessary.’’ The end result of a prosecution— 
‘‘substantive justice’’ regarding the sen-
tence—should be considered an integral part 
of the United States Attorney’s job. This is 
the indirect result of Booker and its progeny. 
An oft-quoted inscription on the walls of the 
Department of Justice states: ‘‘The United 
States wins its point whenever justice is 
done its citizens.’’ (quoting Brady v. Mary-
land, 373 U.S. 83, 87 (1963)). Simply asking 
these questions before charging decisions are 
made can truly improve the sentencing sys-
tem under the post-Booker advisory regime. 

There is no question in my view that the 
now-advisory system of guideline sentencing 
has improved the quality of sentences that I 
have rendered. The entitlement that the de-
fendant has at sentencing is to an ‘‘individ-
ualized assessment’’ based upon the facts 
presented has improved the ability of judges 
to consider factors that were not permitted 
to be taken into account pre-Booker. See Gall 
v. United States, 522 U.S. 38 (2007). This ra-
tionale, of course, built upon what the Su-
preme Court has called ‘‘the uniqueness of 
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the individual case,’’ as well as the following 
practice of the federal courts that Justice 
Kennedy referred to in Koon: ‘‘ ‘It has been 
uniform and constant in the federal judicial 
tradition for the sentencing judge to con-
sider every convicted person as an individual 
and every case as a unique study in the 
human failings that sometimes mitigate, 
sometimes magnify, the crime and the pun-
ishment to ensue.’ ’’ Gall, 552 U.S. at 598 
(quoting Koon v. United States, 518 U.S. 81, 113 
(1996)). Prior to Booker, federal district court 
judges were almost always prevented from 
considering the defendant’s age, see U.S.S.G. 
5H1.1, education and vocational skills, id. 
5H1.2, mental and emotional condition, id. 
5H1.3, physical condition, including drug or 
alcohol dependence, id. 5H1.4, employment 
record, id. 5H1.5, family ties and responsibil-
ities, id. 5H1.6, socio-economic status, id. 
5H1.10, civic and military contributions, id. 
5H1.11, or lack of guidance as a youth, id. 
5H1.12. These guideline prohibitions are di-
rectly at odds with many of the sentencing 
statute’s directives contained in 18 U.S.C. 
§ 3553(a). While sentencing is now more com-
plex and demanding than it was when courts 
merely had to plug in the numbers that Rule 
32 required and impose the mandatory provi-
sions of the Sentencing Guidelines severed in 
Booker, it now leads more frequently to a 
sentence that is ‘‘sufficient but not greater 
than necessary.’’ Post-Booker sentencing has 
also led to more innovative and imaginative 
advocacy on the part of many defense law-
yers. Courts are now presented with sen-
tencing alternatives that can better suit of-
fenders’ needs and that will lead to more 
community based solutions. Such alter-
natives in sentencing are sometimes far 
more appropriate than imposing sentences of 
incarceration, where offenders are commonly 
deprived of familial and other support mech-
anisms. Breaking the cycle of parentless 
children, many of whom will fail in the same 
way as their parents, must be inculcated 
into sentencing practices. 

The Sentencing Guidelines should continue 
to be advisory and should play a role in help-
ing judges achieve the goals of sentencing. 
The preference of the Guidelines, however, 
for custodial sentences as opposed to non- 
custodial sentences should be eliminated by 
promulgating guidelines that encourage non- 
custodial sentences—particularly for first 
time and non-violent offenders. These new 
guidelines should be based upon empirical re-
search into such emerging topics as the ef-
fects of brain maturity and should encourage 
analyzing the ‘‘whole person,’’ which would 
include psychological and vocational evalua-
tions, intelligence tests, and risk factor iden-
tification. This would require judges to look 
at the sentencing goal of rehabilitation, 
rather than mere retribution. The current 
preference in the Guidelines for custodial 
sentences also does not appropriately permit 
the sentencing judge to employ the ‘‘institu-
tional advantages’’ that Justice Stevens re-
ferred to in Gall. Many times, a judge can 
‘‘feel’’ or sense the sincerity of a defendant 
during allocution, and such a factor can 
never be properly ‘‘conveyed by the record’’ 
of the proceedings. Some acknowledgment 
should be made in an advisory guideline or in 
a policy statement regarding the importance 
of a defendant’s right of allocution, as well 
as to the right of allocution of any victims of 
the offense. Such an acknowledgment will 
add to the record available to counsel, to the 
sentencing judge, and to any reviewing court 
that must determine the reasonableness of a 
sentence. Indeed, it seems to me that offer-
ing this type of advice to sentencing judges 
would keep with the initial Congressional in-
tent in passing the Sentencing Reform Act of 
1984, which delegated to the Commission the 
responsibility of developing sentencing poli-

cies and practices that achieve certainty and 
assure fairness. 

Another suggested advisory guideline or 
policy statement that could be added to the 
sentencing practices is one that I have used 
in my post-sentencing work. The oppor-
tunity to talk with ex-offenders about their 
incarceration experience, rehabilitative ef-
forts, educational programs, and attitudes 
about their upcoming supervised release 
term is an ‘‘institutional advantage’’ that 
can only add to a judge’s sentencing exper-
tise. Seeing what a probationary sentence or 
a short or long sentence does to a defendant 
is a useful tool in knowing what sentence to 
give in a similar case. At a minimum, it pro-
vides insight to the sentencing judge that no 
one else has. These changes with respect to 
sentencing, while not mandatory, could cer-
tainly be useful to judges on some level. The 
Sentencing Commission currently issues re-
ports that relate a statistical approach to 
sentencing and that continues to center 
judges’ attentions on the Sentencing Guide-
lines, as if a certain percentage of ‘‘within 
Guidelines’’ sentences can be determinative 
of the quality of those sentences. While I do 
believe that these reports are helpful to 
judges in that they tell us something about 
sentencing, I also believe that these reports 
tend to erroneously ‘‘anchor’’ a judge into 
thinking that a guideline sentence is pre-
ferred or even that an unwritten presump-
tion for the guideline sentence exists. 

A final set of suggestions for the Sen-
tencing Commission would be, first, to re-
consider aforementioned Guideline provi-
sions that all but dismiss an offender’s fam-
ily and community contributions. Our law 
should recognize and value those rare offend-
ers who consistently provide financial sup-
port for their children, participate positively 
in their children’s lives, and benefit the com-
munity through consistent charitable or 
public service. These traits speak not only to 
an offender’s overall character but also to 
their ability to reintegrate into society. 
Moreover, the Sentencing Commission 
should reconsider the sheer number of en-
hancements that are applicable in many 
drug, firearm, and pornography cases, as 
they place many offenders’ guideline ranges 
near the statutory maximum, despite the 
dramatic differences in culpability among 
the offenders. Perhaps, the Sentencing Com-
mission should also reconsider utilizing a 
higher standard of proof, more in tune with 
other criminal law principles, for all en-
hancements. Indeed, the use of acquitted 
conduct, for example, proven only by a pre-
ponderance of the evidence, to dramatically 
increase an offender’s guideline range serves 
to functionally undercut the jury system and 
discredit the Sentencing Commission and 
the larger criminal justice system in the 
eyes of the public. 

With respect to the balance between uni-
formity and discretion, I believe that any 
system that allows judges to individually as-
sess a defendant within the broad parameters 
of the sentencing statute will necessarily 
sometimes appear to be ‘‘non-uniform or dis-
parate’’ in terms of the ultimate sentence. 
This ‘‘unwarranted disparity’’ is a price 
worth paying because sentencing is inher-
ently fact based and because human beings 
(including judges) are unique. Thus, any ap-
pearance of disparity, and indeed, any actual 
disparity, should be viewed as a necessary 
consequence of an appropriately individual-
ized process. As in many arenas of the law 
where ‘‘discretion’’ is the rule, there will al-
ways be different results in different cases. 
While we should attempt to limit unequal re-
sults where all other factors are equal, no 
system can ever truly and adequately ac-
count for the disparate acts of police, pros-
ecutors, probation officers, and judges—all 

players that interact in a system that will 
eventually result in an offender’s conviction. 
The current perception in working-class and 
poor-America is that society has one set of 
rules that apply to well-to-do people, and an-
other set of rules that impacts on them. Cer-
tainly, any statistical analysis of the impact 
of the Sentencing Reform Act on the federal 
prison population would show that incarcer-
ation rates have doubled or even tripled for 
poor people and minorities, but have re-
mained steady for well-to-do people and non- 
minorities. The Supreme Court in Gall made 
reference to my own comment in the under-
lying sentencing of Mr. Gall that ‘‘respect 
for the law’’ has to mean something more 
than long sentences. Indeed, in sentencing 
Mr. Gall to 36 months of probation, I specifi-
cally found that ‘‘a sentence of imprison-
ment may work to promote not respect, but 
derision, of the law if the law is viewed as 
merely a means to dispense harsh punish-
ment without taking into account the real 
conduct and circumstances involved in sen-
tencing.’’ Gall, 552 U.S. at 599 (quoting the 
district court decision). The current law 
overlooks, or at least gives less weight to, 
the collateral consequences of conviction in 
our country and in the majority of our 
states. The offender is deprived of the right 
to vote in most states, the right to serve on 
a jury, the right to run for elective office, 
and the right to possess firearms (whatever 
the eventual Supreme Court view of that 
right entails). Moreover, a conviction will 
inevitably forever harm an offender’s em-
ployment opportunities, and in turn, the 
chances the offender’s children will have to 
get an education and succeed on their own 
merits. The fact is that, unlike most, if not 
all, democracies, we condemn more than the 
conduct of the offender. We also condemn the 
convicted individual personally, telling 
them, in effect, that society no longer wants 
their contributions or values their existence. 
Limiting the stigma of conviction after a 
sentence is completed should be one of the 
primary goals of the sentencing commission. 

With respect to analyzing a sentence with-
in or outside the Sentencing Guideline 
range, I think determining a sentence with 
the Guideline as the ‘‘norm’’ gives too much 
weight to the Sentencing Guidelines which, 
after all, are just one of the § 3553(a) factors 
to be considered. The Supreme Court has in-
structed us that the ‘‘overarching’’ provision 
of the Sentencing Reform Act that must be 
given effect is the ‘‘parsimony provision’’— 
that is, the Court is charged with arriving at 
a sentence that is ‘‘sufficient but not greater 
than necessary.’’ This provision has a long 
pedigree. As early as 1748, Baron Charles de 
Montesquieu wrote in The Spirit of the 
Laws, Bk. XIX. 14 (G. Bell & Sons 1914): ‘‘All 
punishment which is not derived from neces-
sity is tyrannical.’’ I think a better approach 
is the sentencing statute itself, which allows 
the sentencing judge to gather evidence on 
each of the § 3553(a) factors and to determine 
what, if any, incarceration is necessary, and 
then to determine, if the circumstances war-
rant, the length of confinement that would 
best serve the purposes set forth in the stat-
ute. While the Gall Court properly instructed 
sentencing judges to start with correctly cal-
culating the advisory Sentencing Guideline 
range, it employed this starting point to aid 
in ‘‘secur[ing] nationwide consistency’’ in 
sentencing, not because Guideline calcula-
tions are entitled to greater weight than any 
other sentencing factor. While the Sen-
tencing Guidelines attempt to render a 
‘‘wholesale’’ overview to the sentencing con-
siderations outlined in § 3553(a), the Rita 
Court explained that guidelines certainly 
cannot routinely provide a ‘‘sufficient but 
not greater than necessary’’ sentence if the 
district court is engaged in an individualized 
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assessment of the offender and the offense. 
See Rita v. United States, 551 U.S. 338 (2007). 
Accordingly, a sentencing judge must use his 
or her experience and common sense when 
determining what value the ‘‘starting point’’ 
should have in the final analysis. As Judge 
Cabranes and Professor Stith point out in 
their book, ‘‘the explosion of case law on fed-
eral sentencing contains almost no discus-
sion of the purposes of sentencing generally 
or in the specific case—almost no articulated 
concern as to whether a particular defendant 
should be sentenced in the interest of gen-
eral deterrence, rehabilitation, retribution, 
and/or incapacitation.’’ Kate Stith & Jose 
Cabranes, Fear of Judging: Sentencing 
Guidelines in the Federal Courts (Univ. of 
Chicago Press 1998). Now that judges are free 
to discuss these purposes of sentencing with-
in the context of the individualized facts of 
the offender and the case, an exchange 
among the courts, defenders, prosecutors, 
probation officers, victims, and the Sen-
tencing Commission can take place and a 
‘‘common law’’ of sentencing can and should 
emerge. A great example of this ‘‘common 
law’’ of sentencing that actually addresses 
the purposes of sentencing can be found in 
United States v. Cole, 622 F. Supp. 2d 632 (N.D. 
Ohio 2008), where the trial court discussed 
the purposes of sentencing in the following 
manner: 

‘‘We have long understood that sentencing 
serves the purposes of retribution, deter-
rence, incapacitation, and rehabilitation. 
Deterrence, incapacitation, and rehabilita-
tion are prospective and societal—each looks 
forwards and asks: What amount and kind of 
punishment will help make society safe? In 
contrast, retribution imposes punishment 
based upon moral culpability and asks: What 
penalty is needed to restore the offender to 
moral standing within the community?’’ 

The Cole court went on to describe how 
each of these purposes was consistent with 
the sentencing statute found at § 3553, and 
how the law and the facts (which involved a 
financial crime) should be analyzed given 
these sentencing concerns. 

With respect to appellate review, I believe 
that the ‘‘abuse of discretion’’ standard has 
worked well and will continue to do so. Dis-
trict court judges ‘‘live with a case’’ for a 
substantial period of time and have face-to- 
face interactions with the offender. Appel-
late courts do not have these advantages 
available to district judges in formulating an 
appropriate sentence, making a less deferen-
tial, ‘‘de novo’’ standard of review inappro-
priate. While district judges can and do get 
it wrong from time to time, I believe the cur-
rent ‘‘abuse of discretion’’ standard ade-
quately allows appellate courts to determine 
the point at which the latitude afforded dis-
trict court judges has been transgressed. If a 
Court of Appeals canvasses the entire record 
and is left with a ‘‘firm and abiding’’ convic-
tion that the sentence is not ‘‘reasonable,’’ 
then the Court of Appeals can and should in-
tervene and reverse the district judge. I am 
not certain that this is a test which ‘‘shocks 
the judicial conscience,’’ but I am confident 
that Court of Appeals judges will be able to 
identify an unreasonable sentence when they 
see it and articulate the reasons why the 
sentence is unreasonable in the context of 
the particular facts of a case. 

Lastly, with respect to changes in either 
the sentencing statutes or the Federal Rules 
of Criminal Procedure, I would emphasize 
the necessity of eliminating all mandatory 
minimum statutes and sentencing enhance-
ment statutes. These statutes unfairly and 
improperly shift the sentencing function of 
government from the judicial branch to the 
executive branch. With respect to Federal 
Rule of Criminal Procedure 32, it should be 
expanded to permit a broader exchange of in-

formation in advance of the actual sen-
tencing proceedings. Additional authority 
should be provided within the Rules to allow 
medical, psychological, or vocational testing 
when such testing would aid the sentencing 
judge in formulating an appropriate sen-
tence. 

Thank you for the invitation to submit 
testimony before the commission. I look for-
ward to the opportunity to verbally address 
any concerns or questions you may have 
about my testimony. 

f 

HONORING OUR ARMED FORCES 

STAFF SERGEANT STEPHEN MURPHY 

Mrs. SHAHEEN. Mr. President, today 
I wish to express my sincerest condo-
lences and deepest sympathies to the 
family of SSG Stephen F. Murphy, who 
died in Al Asad, Iraq, on November 8. 
Staff Sergeant Murphy, a native of 
Troy, NH, served his country for 16 
years as a member of the U.S. Marine 
Corps. The American people will for-
ever be grateful for his service. 

Staff Sergeant Murphy exemplified 
the best in America’s long tradition of 
duty, sacrifice and service. Despite 
being turned away from a Marine re-
cruiting station as a teenager for being 
too small and still lacking a high 
school diploma, Stephen was deter-
mined to enlist and rededicated himself 
to his studies and weight training until 
he could join the Corps. The selfless de-
termination he displayed is what 
makes our Armed Forces the best in 
the world. 

When he formally established Vet-
erans Day in 1954, President Eisen-
hower described the importance of a 
national day of remembrance: ‘‘On that 
day let us solemnly remember the sac-
rifices of all those who fought so val-
iantly, on the seas, in the air, and on 
foreign shores, to preserve our heritage 
of freedom, and let us reconsecrate our-
selves to the task of promoting an en-
during peace so that their efforts shall 
not have been in vain.’’ 

In the town of Troy this past Vet-
erans Day, those words undoubtedly 
took on a new poignancy as the com-
munity came together to honor the 
sacrifice of one of its own. Our nation 
can never fully repay this sacrifice, nor 
fully assuage the loss to Stephen’s fam-
ily. Through his years of service, he 
helped preserve the safety and security 
of the American people. It now falls to 
all of us to honor his memory by sup-
porting our veterans and their families 
and ensuring America’s continued se-
curity. 

I ask my colleagues to join me and 
all Americans in honoring the life of 
SSG Stephen Murphy. 

f 

REMEMBERING AMBASSADOR 
THOMAS F. STROOCK 

Mr. BARRASSO. Mr. President. Wyo-
ming has lost a statesman. On Sunday, 
December 13, 2009, Ambassador Thomas 
F. Stroock passed away at the age of 
84. Tom once said, ‘‘I don’t know why 
God gave me this wonderful life. Good 
fortune, I guess.’’ Those of us who had 

the benefit of knowing Tom are certain 
that his wonderful life was a result of 
his determination, toughness, and con-
fidence. 

Tom served our Nation as a marine 
in WWII. In 1948, he graduated from 
Yale University and then found his way 
to Wyoming. His first job was as a 
roughneck on an oil rig. The following 
year, the lovely Marta Freyre de 
Andrade agreed to be his wife. 

Tom was a man who saw possibilities 
and opportunities. He started his own 
oil and gas properties firm in 1952, 
Stroock Leasing Corporation and 
Alpha Exploration, Inc. It grew to be 
one of Wyoming’s most respected and 
successful oil and gas businesses. 

While he was busy with his successful 
energy endeavors, Tom still had much 
to give Wyoming and our Nation. He 
served for 16 years in the Wyoming 
Legislature. He was chairman of the 
local school board, as well as the Wyo-
ming School Boards Association and 
Wyoming Higher Education Council. 
Tom used his energy and business acu-
men to lead the industry though his 
service on the Wyoming Natural Gas 
Pipeline Authority and the Enhanced 
Oil Recovery Commission. 

In 1989, his good friend and college 
classmate, President George H. W. 
Bush, tapped him to be the U.S. Am-
bassador to the Republic of Guatemala. 
It was a tough assignment. Guatemala 
was in the midst of a decades-long civil 
war. Tom approached this job as he did 
all of his other challenges—with forth-
rightness and courage. Ambassador 
Stroock provided challenge and sup-
port to our friends in Guatemala as 
they worked toward a more stable 
economy, a decrease in political vio-
lence and perhaps most notable to the 
outside world, increased internal safety 
measures. Tom helped bring about 
changes that greatly impacted the 
daily lives of Guatemalans. 

Tom Stroock’s accomplishments 
were numerous. Throughout his life-
time of leadership and service, Marta 
was at his side. The couple, married for 
60 years, served as a pillar of the Cas-
per, WY, community. Their daughters 
Margie, Sandy, Betty, and Anne, are 
carrying on their father’s commitment 
to business and public service. 

Mr. President, while we are saddened 
by the passing of Ambassador Thomas 
F. Stroock, we are left with the exam-
ple of a life well lived. 

f 

TRIBUTE TO ERNIE LOMBARD 
Mr. RISCH. Mr. President, I rise 

today to give recognition to Ernie 
Lombard who has been at the forefront 
of preserving and recording Idaho’s 
great past. 

For more than 20 years, Ernie has 
had a vision of a State park that would 
showcase Idaho’s mining history and 
allow for motorized recreation. In 2009, 
the vision was realized when thanks to 
Ernie’s leadership, the Bayhorse ghost 
town in Custer County became the 
newest addition to Idaho’s State park 
system. 
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