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Stevens from Alaska. In the many
years they were both on the Senate Ap-
propriations Committee, they were
towers of strength. I have been amazed
at the strength, the endurance, the in-
telligence, and the absolute kindness
and decency Senator BYRD has shown
as he has evolved as a Senator from
those early days when not many people
knew him, to today when all of us are
honoring him.

What an achievement, to be the long-
est-serving Member in the history of
the Congress. This is a very important
day to Senator BYRD and to all of us. I
can truthfully say that I love and re-
spect him. We have had our share of
differences over the years, but they
have always been cordial. I look for-
ward to serving here in the Senate with
Senator BYRD for many more years.

I yield the floor.

The PRESIDING OFFICER. The Re-
publican leader.

Mr. McCONNELL. Mr. President, I
say to my good friend from West Vir-
ginia, I spoke this morning on his re-
markable record of achievement.

We are all proud of your service to
your State and to our country. I sent
you a note including my remarks from
this morning about this remarkable
record you have now achieved. Of
course, you broke the record of a Sen-
ator from Arizona. One of his succes-
sors is here on the floor and would like
to address that matter as well.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Mr. President, I pre-
maturely congratulated Senator BYRD
yesterday for breaking the record of
Carl Hayden, who has up to now held
the record and was in the House of Rep-
resentatives the day Arizona became a
State. He served all the way up until I
believe 1968.

Senator BYRD reminded me: No, it is
not until tomorrow, at whatever hour
it was.

I said: Well, I think you will probably
make it.

Of course, his response was: The Lord
willing.

That has been a motto of Senator
BYRD throughout his career: The Lord
willing. We hope the Lord is willing for
many more days so the record will be
even harder to break.

We congratulate you.

———

RECESS SUBJECT TO THE CALL OF
THE CHAIR

Mr. DORGAN. Mr. President, at the
request of the majority leader, I ask
unanimous consent that the Senate re-
cess subject to the call of the Chair.

There being no objection, the Senate,
at 5:18 p.m., recessed subject to the call
of the Chair and reassembled at 6:28
p.m. when called to order by the Pre-
siding Officer (Ms. CANTWELL).

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized.

———

ORDER OF PROCEDURE

Mr. ROBERTS. Madam President, it
is my understanding that I am going to
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be recognized for approximately 15
minutes, and I seek unanimous consent
that Senator GRASSLEY follow me for
15 minutes, so we would take approxi-
mately 30 minutes of the Senate’s time
at this point. I think I should probably
ask unanimous consent to proceed as
in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

HEALTH CARE REFORM

Mr. ROBERTS. Madam President, I
come to the floor today to join my
good friend from Iowa, Senator GRASS-
LEY, who is our ranking member on the
Senate Finance Committee, to raise
concerns about a too-little-discussed
aspect of the health care bill the Sen-
ate will soon debate. While much of the
health reform debate to date has fo-
cused on the health care side of the bill
and the $500 billion in higher taxes,
fees, and fines that will be required to
pay for it, very little attention has
been paid to how these taxes and fines
will be implemented and administered
and, most importantly, enforced. I
think that is a very critical discussion.
We need to have that discussion, and it
is one the American people fully need
to understand as this debate gets un-
derway. This is important stuff.

Senator GRASSLEY has already sound-
ed the alarm about how the Senate Fi-
nance Committee bill expands the size
and reach of the Internal Revenue
Service, the IRS, further into the lives
of every American. But listen up: All
the health care bills we have seen so
far call for reforms to be carried out to
a great extent by the Internal Revenue
Service—that is right, the IRS, the Na-
tion’s tax collector.

This isn’t CMS, the Department of
Health and Human Services; this is the
IRS. So the Nation’s tax collector will
be in charge of implementing, admin-
istering, and enforcing a significant
portion of this bill.

Under the various bills, the IRS is
given unprecedented authority to ob-
tain information about your family’s
health care decisions. The IRS is au-
thorized to collect new information—
information that is unrelated to an in-
dividual or a family’s tax liability—in
order to carry out health care reform.

This information will be used to im-
plement, administer, and enforce sev-
eral controversial provisions. For ex-
ample, the IRS—again, not the Depart-
ment of Health and Human Services—is
the government agency that will deter-
mine whether everyone has insurance
and will assess a tax penalty on anyone
without insurance. The IRS will have
to collect additional information from
individuals and families in order to
make this determination. We don’t
know how this information will be col-
lected or how it may be used.

The IRS would assess taxes on em-
ployers who do not provide affordable
coverage for their employees. Since af-
fordability would be determined on an
individual’s total income, an employer
would have to collect income informa-
tion from all of his or her employees.
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This will require employers to provide
additional information about their em-
ployees to the IRS—information I am
sure that an employer would just as
soon not ask about. We don’t know how
an employer would use this informa-
tion or how it would be protected.

In addition, the IRS will have to
work with the new health care ex-
changes to verify whether an indi-
vidual is eligible for a subsidy and will
have to share information about tax-
payers with those exchanges. However,
we still don’t know if the exchange will
be a State agency or a private entity,
so we don’t know how the IRS will col-
lect and safeguard taxpayer informa-
tion.

Yet even as the health care bill cre-
ates new responsibilities for the IRS,
consider that the IRS is having a lot of
trouble doing its No. 1 job—tax admin-
istration—efficiently and effectively.
Two reports were issued recently that I
think raise questions about the IRS’s
ability to carry out its new responsibil-
ities in this bill, let alone its original
responsibilities.

Last week, the Government Account-
ability Office, or GAO, released its an-
nual audit of the IRS’s financial state-
ments for 2008 and 2009.

In the report, the GAO found that
while the IRS has made progress in ad-
dressing internal control deficiencies,
the report also states that deficiencies
remain with regard to the IRS’s inter-
nal control over unpaid tax assess-
ments and over information security.
The report states that ‘‘the serious
challenges IRS faces as a result of
these remaining deficiencies adversely
affect the IRS’s ability to . . . obtain
current, complete, and accurate infor-
mation it needs to make well-informed
decisions.”

Then, on Monday, the Treasury In-
spector General for Tax Administra-
tion found that because of the way the
Making Work Pay credit—the credit
created in this year’s stimulus bill to
provide workers with a one-time tax
credit of up to $400—has been imple-
mented and administered by the IRS,
more than 15 million taxpayers may
actually end up having to pay back
some of their credit to the IRS.

Similar administrative problems
with the home buyer tax credit have
led to waste and abuse of taxpayer dol-
lars.

The IG’s audit of the IRS’s adminis-
tration of the credit found that the IRS
may have allowed thousands of tax-
payers to claim millions of dollars in
credits to which they were not entitled
to despite recommendations made a
year ago by the IG that the IRS take
steps to verify eligibility for the credit.

In its audit, the inspector general
found that more than 19,000 taxpayers
claimed $139.4 million in credits for
homes they had not yet purchased but
would allegedly purchase. In addition,
over 70,000 taxpayers claimed more
than $479 million in credits despite in-
dications that they were not first-time
home buyers. The IG also identified 582
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taxpayers under 18 years of age who
claimed almost $4 million worth of
credits. By the way, the youngest tax-
payers receiving the credit were 4 years
old.

Mr. President, the problems the IRS
has encountered in administering these
credits and the issues raised by the
GAO about the security of taxpayer in-
formation—I will repeat that: the secu-
rity of taxpayer information, your
taxes—raise serious questions about
whether the IRS is up to the task of
implementing and enforcing the far-
reaching tax proposals that are called
for in the health care bill.

Wait, there is more. We know the
IRS will need additional funding and
employees—employees with expertise
and training—if they are to implement,
administer, and enforce the dozen or so
new tax provisions called for in the
health care bill.

How much will that cost? That is a
good question. Nobody knows. These
costs are not included in estimates pro-
vided by either the Congressional
Budget Office or the Joint Committee
on Taxation.

The bill as passed by the Senate Fi-
nance Committee—I don’t know what
is in the bill that will be considered,
just announced by my friends across
the aisle. They are doing that behind
closed doors. But the bill as passed by
the Finance Committee doesn’t include
any funding for the IRS for any admin-
istrative or personnel costs associated
with this bill. We will see if the lead-
er’s bill that will be announced some-
time tomorrow, which is being talked
about in the hallways, contains such
estimates.

Estimates of a more narrow bill by
an independent group found that the
IRS administration alone would cost
several billion dollars—never mind the
costs for the Department of Health and
Human Services or CMS or other new
Federal offices that will be created. We
can only assume the cost to administer
and enforce the taxes, fees, and fines in
this bill will be significantly higher.

Americans need to understand what
health care reform means for their
health care, but they also need to know
what the IRS’s significant and intru-
sive new role would be in implementing
and enforcing such health care reform.

All the proposals we have seen so far
expand the reach of the IRS even fur-
ther into the lives of ordinary Ameri-
cans, allowing them to collect more in-
formation than ever before about you
and your health care choices in order
to tax you based on those choices.

Do Americans want the IRS to col-
lect even more information about them
and their families than it already does?
I don’t think so. Do they want the IRS
having access to information about
their health care decisions? Again, I
doubt it.

Furthermore, would the IRS be able
to do the job? Will they get it right?
Recent reports by the IRS’s own IG and
the GAO cast doubt on the agency’s
ability to effectively administer the
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wide-reaching provisions in the health
care bill.

Americans should be very concerned
about putting the IRS in charge of ad-
ministering more than $500 billion in
new taxes, fees, and fines in this bill
and expanding its reach further into
Americans’ lives.

Americans should be concerned about
this path that the Senate leadership
and the White House is taking us down,
placing this very complex health care
bill in the hands of the IRS, especially
when they have not provided the re-
sources the IRS will need to get the job
done—not to the funding.

Madam President, the bottom line is
that Americans need to know, need to
understand, and need to question
whether they want the Internal Rev-
enue Service more involved in their
daily lives and their health care deci-
sions. Under the proposals we have
seen, that is the case.

Sit up, America, and take notice. I
think if we took a poll or had yet an-
other townhall meeting, most Ameri-
cans would say no to any further IRS
involvement in their lives and no to
IRS intrusion into their health care.

I yield the floor. I see the distin-
guished ranking member of the com-
mittee, a distinguished Senator who
has been an expert on the IRS and basi-
cally bringing reform almost on an in-
dividual basis to that agency.

I yield to Senator GRASSLEY.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. I thank my friend,
the Senator from Kansas, for his kind
remarks. I am very happy to join him
in sounding an alarm about the role of
the Internal Revenue Service in Amer-
ica’s health care choices.

The various health care bills being
considered before Congress would task
the IRS with administering several
new and very controversial provisions.
This would include things such as the
individual mandate—or another way to
say that is a government-run insurance
mandate, a government-required insur-
ance mandate. It would also affect the
employer free rider penalty. The IRS
would be involved with the premium
subsidy for low-income individuals. It
would be involved with the small busi-
ness tax credit. The IRS would be in-
volved in working with exchanges to
verify income information, and it
would be involved in figuring out how
to calculate and collect several new
fees, which are in fact excise taxes.

Senator ROBERTS has just explained
some of this. Also, during debate in the
Finance Committee—when the Senate
Finance Committee bill was up in that
committee, some people joked that
CMS stands for ‘‘it’s a mess.”” The same
could be said of the IRS. As many of us
know all too well, the tax gap is a very
serious problem. The hundreds of bil-
lions of dollars owed that the IRS isn’t
collecting suggests that the IRS isn’t
effective at executing its primary mis-
sion: the enforcement of our revenue
laws.
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The IRS is just now starting to in-
crease its enforcement efforts, which
had declined significantly after the re-
structuring of that agency a decade
ago. But just like many other Federal
agencies, it is facing a human resource
crisis because more than 50 percent of
its workforce is expected to retire in
the near future. So it doesn’t have the
resources it needs to do its presently
described job, never mind a whole new
one, such as administering health care
reform—or at least helping administer
health care reform.

One independent report after another
highlights IRS’s enforcement problems.
Senator ROBERTS mentioned the recent
reports on the Making Work Pay cred-
it, home buyer tax credit, and the
IRS’s financial statements. In addition
to those, we have problems with the
earned-income tax credit and the
health coverage tax credit.

In February, the Treasury Inspector
General for Tax Administration issued
a report on fraud in the earned-income
tax credit. Then today, the administra-
tion reports that waste of taxpayer dol-
lars from improper payments has in-
creased from $72 billion in 2008 to $98
billion in 2009. Over $12 billion—almost
12 percent—of the $98 billion in im-
proper payments was because of the
earned-income tax credit.

In another tax inspector general re-
port from earlier this month on the
health coverage tax credit, that inspec-
tor general reviewed a valid sample of
individuals who claimed this credit on
their 2006 Federal tax return. The tax
inspector general found that 72 percent
did not have the required documenta-
tion to get that credit. In addition, the
inspector general states that the IRS
does not effectively identify or prevent
individuals from erroneously claiming
the health credit on their Federal tax
return.

The inspector general identified over
1,200 individuals who appeared to have
wrongly claimed $1.8 million of these
credits on their Federal tax returns.
This report is particularly relative
since the premium subsidy in the Fi-
nance Committee health reform bill is
modeled after this credit.

The earned-income tax credit, the
health coverage tax credit, and the
making work pay tax credit are all ex-
amples of social welfare programs that
presently are being administered by
the Internal Revenue Service, and this
despite the fact that we have a whole
separate agency—the Department of
Health and Human Services—that is
supposed to be concerned with social
welfare.

In a recent interview with tax ana-
lysts about current health reform pro-
posals, a former IRS Assistant Com-
missioner had this to say about IRS’
role in the health reform issue:

These kinds of programs require social wel-
fare expertise. IRS agents are not recruited
or trained to do that. . . . The IRS record is
mixed and sometimes abysmal with regard
to effectively administering these kinds of
programs.



S11484

I couldn’t have said it better myself.

Asgide from the costs and the prob-
lems with enforcing these types of
credits, there are opportunity costs as-
sociated with requiring the IRS to ad-
minister programs outside its exper-
tise. The Government Accountability
Office and the tax inspector general
issued reports discussing the IRS’ poor
performance in providing telephone
customer service during the 2009 filing
season because of stimulus legislation.
That was passed in February of this
year. The reports state that customer
service declined significantly, despite
the fact that collection employees were
assigned to staff the phones.

So honest and diligent taxpayers do
not get the help they need when they
need it, and tax cheats and tax evaders
increasingly get away with not paying
their fair share, and the tax gap wid-
ens.

From a tax administration perspec-
tive, the provisions in the various
health reform bills will create infinite
new problems for the Internal Revenue
Service. The Internal Revenue Service
is likely to be tasked with imple-
menting provisions for which it actu-
ally must go out and collect new data—
data that is unrelated to the taxpayer’s
tax liability.

In addition to the provisions Senator
ROBERTS highlighted, the Internal Rev-
enue Service would have to develop
new processes and procedures for insur-
ance companies and employers to chal-
lenge and appeal the calculations of
the high-cost premiums tax and the
employer free rider excise tax, both
new provisions in the Senate Finance
Committee bill. Both these taxes are
calculated by a third party, other than
the IRS or the individual taxpayer. The
IRS would have to develop a method
for calculating the new excise taxes on
medical devices and pharmaceuticals,
also a new provision in that bill, the
basis for which is unprecedented.

In light of these issues, I think it is
fair to consider a couple questions.

Assuming that an individual man-
date is constitutional, do we want the
IRS checking up on whether everyone
has health insurance?

Another question: Do we want to fa-
cilitate the dissemination of tax infor-
mation to third parties, such as em-
ployers or an insurance exchange? We
have always been very cautious about
maintaining the privacy of individual
tax returns.

Another question: Shouldn’t we be
providing more resources to the De-
partment of Health and Human Serv-
ices to ensure that it can receive and
process the necessary data if this bill is
going to be implemented instead of
having the IRS do it?

My Democratic colleagues in the
Congress and the administration have
many ideas for new and complex ways
to tax individuals and, of course, tax
small businesses as well, to fund all
sorts of new spending. It would seem
wise to make sure the IRS can enforce
the tax laws before being charged with
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administering new social programs cre-
ated because of health reform.

I ask my colleagues on the other side
of the aisle to consider these questions
as we debate the health care reform
bill over the next several weeks.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Ms. CANTWELL. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
BEGICH). Without objection, it is so or-
dered.

Ms. CANTWELL. Mr. President, as in
executive session, I ask unanimous
consent that on Thursday, November
19, at 2 p.m., all postcloture time be
yielded back, except for 30 minutes,
and that the time be equally divided
and controlled by Senators LEAHY and
SESSIONS or their designees; that at
2:30 p.m., the Senate proceed to vote on
confirmation of the nomination of
Judge Hamilton; that upon confirma-
tion, the motion to reconsider be laid
upon the table, no further motions be
in order, the President be immediately
notified of the Senate’s action, and the
Senate then resume legislative session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. CANTWELL. Mr. President, I ask
unanimous consent that on Thursday,
November 19, following the period of
morning business, the Senate proceed
to the consideration of Calendar No.
190, S. 1963, and that the bill be consid-
ered under the provisions of the order
of November 17; further, that upon dis-
position of the Hamilton nomination
and the Senate resuming legislative
session, there be 2 minutes of debate
prior to a vote in relation to the
Coburn amendment, No. 2785; that upon
the use of that time, the Senate pro-
ceed to vote in relation to the amend-
ment; that upon disposition of the
amendment, the Senate then proceed
to passage as provided under the order
of November 17.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

MORNING BUSINESS

Ms. CANTWELL. Mr. President, I ask
unanimous consent that the Senate
proceed to a period of morning busi-
ness, with Senators permitted to speak
for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

AMERICAN UNIVERSITY OF
AFGHANISTAN

Mr. INOUYE. Mr. President, I rise
today to apprise my colleagues of an
impressive effort in Afghanistan. I re-
cently had the opportunity to wvisit
with our military troops and civilian
personnel serving in Afghanistan.
While I was there, I had the pleasure to
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meet Dr. Michael Smith, president of
the American University of Afghani-
stan. I was embarrassed to admit that
until meeting Dr. Smith, I had never
heard of the university. Upon learning
more about the university, I am en-
couraged to know that while bombs are
bursting and bullets are flying, there is
an ongoing and successful American
mission to provide educational oppor-
tunities to the men and women of Af-
ghanistan.

Today, the American University of
Afghanistan has 450 students and will
graduate their first undergraduate
class next spring. The student body
draws from every province and ethnic
group in Afghanistan and is nineteen
percent female and growing. While the
majority of faculty members are Amer-
ican, 15 other countries are rep-
resented, including Afghanistan.

The university models itself after
other strong international American
universities like the American Univer-
sity of Cairo and the American Univer-
sity of Beirut. Its programs focus on
business and entrepreneurship, infor-
mation technology, and many other
professional areas.

Since over 85 percent of the student
body have been immigrants at some
point in their lives and 29 percent of
the students graduated high school in
Pakistan, one goal of creating this uni-
versity is to enable Afghanis the edu-
cational opportunity to earn a degree
that can be utilized for the betterment
of Afghanistan.

I know many of my colleagues have
plans to travel to Afghanistan to visit
with our troops. I would encourage all
of you to take some time to learn
about this university which is one of
the unsung efforts we have undertaken
in Afghanistan.

I urge my colleagues to support this
mission so when the military departs
Afghanistan we can leave with a smile
and our heads held high knowing that
we have not only supported the secu-
rity and stabilization of Afghanistan
but have provided a sustained edu-
cational mission as well.

———

FINANCIAL REGULATORY REFORM
AND DERIVATIVES

Mr. GREGG. Mr. President, the jour-
nalist H.L. Mencken once observed
that, ‘“‘complex problems have simple,
easy to understand, wrong answers.”’
And, though modern history has amply
demonstrated the resistance of com-
plex political and economic systems to
the easy answer of centralized control,
we try time and again to apply top-
down solutions to our multifaceted
problems. This conflict is brought into
no sharper light than by Congress’ cur-
rent efforts at financial services re-
form; particularly those directed at the
labyrinthine world of the multi-trillion
dollar derivatives trade.

Derivatives are a vital and complex
component of modern financial mar-
kets, making it imperative that reform
be done right—without damage to the
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