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NOMINATION OF DAVID HAMILTON

Ms. MURKOWSKI. Madam President,
when the Senate considers the nomina-
tion of David Hamilton to the Seventh
Circuit U.S. Court of Appeals later this
afternoon, I intend to vote no. Some
may regard this as perhaps incon-
sistent with my vote yesterday when I
joined with a number of my colleagues
on this side of the aisle in voting for
cloture on the nomination. I certainly
do not regard the two positions as in-
consistent.

While I do not believe this nominee
should be confirmed, I do believe judi-
cial nominees deserve a straight up-or-
down vote. I have come to the Chamber
today to explain my views on the Ham-
ilton nomination and expand upon why
I voted as I did yesterday.

Our process for consideration of judi-
cial nominees is broken. It has been
broken since I came to the Senate in
2003. In fact, on April 30, 2003, I was
among 10 freshman Senators, bipar-
tisan, who wrote our respective leaders
to say the confirmation process needed
to be fixed. For reasons I can’t fathom,
we still seem to be light-years away
from a process in which a President’s
judicial nominees come to the floor ex-
peditiously for a straight up-or-down
vote. This is a far cry from the process
I am told the Senate adhered to prior
to 2001 when there existed a strong pre-
sumption against the filibuster of judi-
cial nominees. A cloture vote on a
nomination was virtually unprece-
dented.

I understand all of that changed in
February of 2001 when our colleagues
on the other side of the aisle decided
they would engage in the regular prac-
tice of blocking the confirmation of
courts of appeals nominees with whom
they had ideological disagreements
through the use of the filibuster proc-
ess.

Miguel Estrada, deemed ‘‘well-quali-
fied”’ by a unanimous vote of the Amer-
ican Bar Association, had to suffer
through seven failed cloture votes.
This was in his bid to serve on the DC
Circuit. Finally, he decided to move on
with his life.

Priscilla Owen, also a recipient of a
unanimous ‘‘well-qualified”’ rating by
the ABA, suffered through four failed
cloture votes before ultimately being
confirmed to the Fifth Circuit.

David McKeague, a Sixth Circuit
nominee, unanimously deemed ‘‘well-
qualified” by the ABA was filibustered.
I could go on.

In the 2003 letter, my cosigners and I
noted that in some instances when a
well-qualified nominee for the Federal
bench is denied a vote, the obstruction
is justified on the ground of how prior
nominees, typically the nominees of a
previous President, were treated.

Without doubt, a number of Presi-
dent Bush’s nominees to the U.S. court
of appeals were treated unfairly by this
body. Off the top of my head, I can
probably count 11 nominees to the
courts of appeals, each of whom was
deemed qualified to serve by the Amer-

CONGRESSIONAL RECORD — SENATE

ican Bar Association raters,
“well-qualified”” in that rating,
had to suffer the filibuster.

It would not be my place to venture
an opinion whether this entered into
the cloture debate yesterday. However,
I wish to make clear this is not how I
evaluate judges for confirmation. In
voting to end debate on the nomination
of Judge Hamilton, I wanted to make
the point that the qualified nominees
of a President to the Federal bench de-
serve a straight up-or-down vote. This
is what I believe the Constitution ex-
pects of this body in most cases.

Having said that, I have substantial
concerns about the elevation of Judge
Hamilton. I have considered his record
on the Federal district court in Indiana
as well as criticisms of his record. I re-
gard it as my personal responsibility to
consider these matters. My confirma-
tion votes reflect my personal judg-
ment as to the qualifications of the
nominee.

As a Senator and as a mother, I have
grave concerns about Judge Hamilton’s
judgment in recommending executive
clemency for a 32-year-old police offi-
cer who was convicted of violating Fed-
eral child pornography laws. The de-
fendant pled guilty to Federal charges
that he photographed in one case and
videotaped in the other sexual encoun-
ters with two women, one age 16 and
the other age 17. Although it may have
been lawful for the defendant to engage
in these encounters under the laws of
Indiana, it is not lawful to photograph
them under the laws of the United
States.

Judge Hamilton went out of his way
to argue that the 15-year mandatory
minimum sentence imposed by Con-
gress for such violations was a mis-
carriage of justice in this case. He ar-
gued vociferously that executive clem-
ency is warranted. This Senator does
not understand why Judge Hamilton
would choose this cause to champion.
While I understand Judge Hamilton has
imposed substantial sentences in other
child pornography cases, I do not agree
with his reasoning in this matter and
cannot, in good conscience, support his
confirmation.

With that, Madam President, I appre-
ciate the attention of the Chair. I yield
the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. INHOFE. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

many
who

ORDER OF PROCEDURE

Mr. INHOFE. Madam President, it is
my understanding—and I wish to reaf-
firm this with a unanimous consent re-
quest—that I will be recognized at the
hour of 1:30 for, let’s say, 1 hour 10 min-
utes.
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The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. INHOFE. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. CASEY. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——

HEALTH CARE REFORM

Mr. CASEY. Thank you very much,
Madam President.

I rise this afternoon to speak about
health care. We all have been concen-
trating on this issue for many months,
and we are now into a period of time
when we will be getting a bill very soon
to the floor. That is our hope and our
expectation.

One of the parts of the Health, Edu-
cation, Labor, and Pensions Committee
bill that I voted on, as did the Pre-
siding Officer this summer back in
July when we passed our bill out of
committee, one of the real priorities in
that bill, and what I believe will con-
tinue to be a priority in the final legis-
lation before the Senate, is children
and what happens to children as a re-
sult of health care reform. We have a
lot to be positive about in terms of leg-
islation over the last decade or more as
it relates to children, and I will speak
about that.

In terms of that guiding principle, I
have a very strong belief—and I think
it is the belief of a lot of people in this
Chamber and across the country—that
every child in America—every child in
America—is born with a light inside
them. For some children, that light is
limited by circumstances or their own
personal limitations, but no matter
what that light is, we have to make
sure the light for their potential burns
as brightly as we can possibly ensure.
For some children, of course, that light
is almost boundless. You almost can’t
measure it because the child has ad-
vantages other children don’t have or
they have a family circumstance that
allows them to grow and to develop
and, therefore, to learn and to be very
successful. But I believe every child in
America is born with a light, and what-
ever the potential is for that child, we
have to make sure he or she realizes it.
We have a direct role to play. Those of
us who are legislators, those of us who
are working on the health care bill
have an obligation, I believe, to make
sure that light shines ever brightly.

One of the other themes under this
effort to expand health care for Ameri-
cans is to focus on children who happen
to be either poor or who have special
needs. I believe the goal of this legisla-
tion, as it relates to those children,
those who are poor or children with
special needs, is four words: ‘“No child
worse off.” We need to ensure that a
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poor child isn’t worse off at the end of
this debate and enactment of health
care reform and that a child with spe-
cial needs is not worse off. I think that
is the least we should do when it comes
to protecting our children.

There are at least two programs—one
older than the other but both very im-
portant—that relate to our children.
The older of the two programs is the
Medicaid Program. It has been around
for more than 40 years now. Medicaid,
as it pertains to children, is a program
we have come to rely upon to provide
children with very good medical care,
the best medical care, in some ways,
that a child can have. We have to make
sure we pay attention to how Medicaid
is treated in this bill. We will talk a
little bit more about that in a moment.

In Pennsylvania, the State I rep-
resent, we have a 1b-year experiment
with the Children’s Health Insurance
Program or CHIP. The one thing we
know about CHIP is it works. It works
very well for children. As we know, in
a general sense, the Children’s Health
Insurance Program is for children of
low- and middle-income families in
America who can’t get coverage from
their employer, for one reason or an-
other, and don’t have a family income
that is low enough to qualify for Med-
icaid. So it fills a gap that had been
there for years. We know, with regard
to the Children’s Health Insurance Pro-
gram, today there are about 7.8 million
children covered. That is wonderful. I
am very proud and happy about that,
but we are even happier and more posi-
tive about the future because the reau-
thorization of the Children’s Health In-
surance Program means that by 2013,
7.8 million children covered will rise to
14.1 million children. So an easy way to
think about children’s health insur-
ance is 14 and 13: 14 million kids cov-
ered in the year 2013. That is a tremen-
dous achievement—historic in Amer-
ican history. We have never had any-
thing close to that, to have 14 million
children covered in a good program
such as CHIP.

The caveat to that is we still have
millions—by some estimates 8 mil-
lion—of children who will not be cov-
ered even in 2013. One of the reasons we
are debating health care reform is to
make sure we are doing everything pos-
sible to strengthen the Children’s
Health Insurance Program and do not
allow it to be weakened in any way.

One way to weaken it—and fortu-
nately the Senate Finance Committee
did not do this in their final bill—is to
take a stand-alone, successful, effec-
tive Children’s Health Insurance Pro-
gram and put it in the health insurance
exchange. It may sound good—within
one system—but I believe, and many
others believe, it would be very bad.
The Finance Committee, led by Sen-
ator ROCKEFELLER, worked very hard
to make it possible to keep the Chil-
dren’s Health Insurance Program as a
separate stand-alone program. I believe
we have to do that.

As we know, legislation passed re-
cently in the House. The health care
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bill got through not just the commit-
tees but through the House itself. One
of the problems with the House bill is
it would end the Children’s Health In-
surance Program in 2013. We don’t
want to do that. We want to make sure,
in the Senate, we do it differently than
the House did.

One component that is good about
the House bill on this subject, however,
is it does expand Medicaid. The House
bill expands Medicaid for children to
150 percent of poverty for all States,
and States would get assistance in pay-
ing for this expanded population. But
then there is another caveat in terms
of what I think has to be improved
upon in the Senate. Children above 150
percent of poverty will go into a new
exchange, which I think is, as I said be-
fore, the wrong way to go. We want to
make sure, if something such as that
were to happen, they would have cost-
sharing protections and better benefits.
Unfortunately, if they go into that ex-
change, they would not. This could
have a direct impact on a State such as
Pennsylvania. By one estimate, in
Pennsylvania alone, this means that
nearly 100,000 children who currently
have children’s health insurance cov-
erage would lose it because of that
change. So we want to make sure we
don’t go in the direction the House did
as it relates to this issue of children’s
health insurance and the exchange—
keeping it out of the exchange.

We do need to expand Medicaid for
children and we need to maintain CHIP
as a stand-alone program. What are
some of the numbers here? We are talk-
ing about nationally, in the Medicaid
Program, 30 million children enrolled
in Medicaid. As I said before, enrolled
in CHIP are 7.8 million kids. Putting
them together we have one-third of all
children in America covered by those
two programs. But as I said before, we
still have plenty—millions and mil-
lions—of children who still are not cov-
ered by either program.

We hear a lot of acronyms around
here, but one important acronym for
this debate, as it relates to children
and to health care, is EPSDT: early pe-
diatric screening diagnosis and treat-
ment. The American Academy of Pedi-
atrics has called EPSDT the ‘gold
standard’ for children’s health care.
This is essential that we keep that
kind of standard in place. That means
Medicaid, for example, covers all medi-
cally necessary treatment for children,
including preventive care, primary

care, dental, hearing, vision, and it
goes down the list.
Unfortunately, sometimes people

say: Well, under commercial coverage
you will get as much coverage for chil-
dren of the same quality. Unfortu-
nately, that is not true. There may be
advantages to provider networks of
commercial coverage for families who
are wealthy enough, have the means to
afford it and who can get out of the
network and pay for something extra,
but, of course, many families don’t
have that benefit.
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I wish to spend a couple moments on
EPSDT. I will go to the first chart. The
Commonwealth Fund and George
Washington University did an excellent
comparison of the benefits between
commercial insurance and Medicaid.
The first benefit we have on this chart
is called developmental assessment.
Some of these terms get a little long
and there is a lot of policy jargon. One
of the most important things for any
child, especially very young children,
is to have regular and high-quality de-
velopmental assessments, so we can
catch anything that might be going
wrong at an early enough age and give
that child the benefit of early interven-
tion and treatment in the dawn of their
lives, in the early months and years of
their lives. We can see, under Medicaid,
for example, that this developmental
assessment is covered. We can also see
that under the Federal Employees
Health Benefits Plan, there is a lot of
verbiage there which I will not read,
but suffice it to say it is limited. It is
not covered to the extent it is in Med-
icaid.

Another example is this phrase down
here: ‘“‘Anticipatory guidance,”” another
fancy term of policy, but it is this sim-
ple: It is helping parents understand
what they should be expecting from
their child physically, emotionally,
and developmentally so they can get
help, as I said before, early enough in
the life of that child. This kind of guid-
ance, again, is covered under Medicaid
but not explicitly covered under the
Federal Employees Health Benefit Pro-
gram, which, as a beneficiary of that
program, is a great health insurance
program for Federal employees, but
even something that significant, in
terms of coverage and quality, would
not be, in my judgment, good enough
for poor children who should be covered
in terms of developmental and antici-
patory guidance with their parents
under Medicaid. So Medicaid is better
for poor children than even something
as significantly good as the Federal
employees plan.

Let me go to the next chart. I know
we are getting close to our time and I
will be observing that. This chart
shows EPSDT as it relates to physical,
speech, and related therapies. We have
heard horror stories from mothers of
children with disabilities—either mild
or severe. Physical therapy, speech
therapy, and occupational therapy,
these are all critical to a child who
may have a disability. Sometimes
early intervention can help a child re-
cover to normal functioning and some-
times it is a disability that persists
throughout a child’s life. Under Med-
icaid, again, beyond the medically nec-
essary threshold, basic therapies, such
as physical, speech, and occupational
therapy, are covered without limita-
tion. I think it is vitally important we
ensure that under Medicaid we con-
tinue to fortify that program so our
children can get that kind of quality
coverage.

Let me conclude with a couple
thoughts, very briefly. No. 1 is, at the
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end of this process of getting a health
care bill enacted, I believe we have to
live up to that basic standard of four
words for poor kids: ‘““No child worse
off”” at the end of the road. Dr. Judith
Palfrey, a pediatrician, child advocate,
and president-elect to the American
Academy of Pediatrics, spoke at one of
our hearings earlier this year, and here
is what she said:

Sometimes, we as child advocates find it
hard to understand why children’s needs are
such an afterthought and why, because chil-
dren are little, policymakers and insurers
think that it should take less effort and re-
sources to provide them with health care.

I think that challenges all of us to
make sure children are not second-
class citizens when it comes to health
care reform and what we do.

Let me conclude with this thought:
As I said before about that bright light
inside every child who is born, we have
to do everything possible to make sure
that at the end of the road, at the end
of this debate, and at the end of voting
on this bill, we ensure that that light
burns ever brightly, especially for chil-
dren who happen to be poor or have
special needs.

With that, I yield the floor and note
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. INHOFE. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. INHOFE. Madam President, I un-
derstand that according to the unani-
mous consent agreement, I have the
floor for a period of time now.

The PRESIDING OFFICER. The Sen-
ator is correct.

————
GLOBAL WARMING

Mr. INHOFE. Madam President, next
month, thousands of U.N. delegates
from over 190 nations, members of the
press, and eco-activists from around
the world will descend upon Copen-
hagen as a part of the U.N. Conference
on Global Warming. Yet, even before it
begins, that U.N. conference is being
called a disaster.

Just this morning, the Telegraph—a
UK newspaper—noted:

The worst-kept secret in the world is fi-
nally out—the climate change summit in Co-
penhagen is going to be little more than a
photo opportunity for world leaders.

Not too long ago, however, the Co-
penhagen meeting was hailed to be the
time when an international agreement
with binding limits on carbon dioxide
and other greenhouse gases would fi-
nally be agreed upon.

The eco-activists believed that with a
Democratic President in the United
States and a Democratically controlled
House and a Democratically controlled
Senate, we would finally push through
mandatory cap-and-trade legislation,
and the United States would finally be

CONGRESSIONAL RECORD — SENATE

ready to succumb to the demands of
the U.N. I say demands of the United
Nations because there are so many peo-
ple in this Chamber who think if some-
thing isn’t multinational, U.N. or
something else, it is not good. You
have to ask: Whatever happened to sov-
ereignty in this country?

Not too long ago, the Copenhagen
meeting was hailed as a time that all
this would come to an end and they
would be successful and pass in this
country the largest tax increase in his-
tory. In reality, it will be a disaster.
Failure comes at a high cost. Despite
the millions of dollars spent by Al
Gore, the Hollywood elite, the U.N.,
climate alarmists, it has failed.

Perhaps the Wall Street Journal said
it best in an article entitled ‘‘Copenha-
gen’s Collapse.” I will read this because
I think it is worthwhile:

The Climate Change Sequel is a Bust.

The editorial states:

‘“Now is the time to confront this chal-
lenge once and for all,”” President-elect
Obama said of global warming last Novem-
ber. ‘“‘Delay is no longer an option.” It turns
out that delay really is an option—the only
one that has worldwide support. Over the
weekend, Mr. Obama bowed to reality and
admitted that little of substance will come
of the climate change summit at Copenhagen
next month. For the last year, the President
has been promising a binding international
carbon-regulation treaty a la the Kyoto Pro-
tocol.

We remember that.

But instead, negotiators from 192 countries
now hope to reach a preliminary agreement
that they’ll sign such a treaty when they
meet in Mexico City in 2010.

Wait a minute. That is 2010. That is
next year. This year, it hasn’t even
come yet. This is Copenhagen 2009.

I am continuing to read:

The environmental lobby is blaming Co-
penhagen’s preemptive collapse on the Sen-
ate’s failure to ram through a cap-and-trade
scheme like the House did in June, arguing
that ‘“‘the world” won’t make commitments
until the United States does. But there will
always be one excuse or another, given that
developing countries like China and India
will never be masochistic enough to subject
their economies to the West’s climate neu-
roses. Meanwhile, Europe has proved with
Kyoto that the only emissions quotas it will
accept are those that don’t actually have to
be met.

We say that because many of these
Western European countries made com-
mitments for emissions and they have
not met them.

During my position as chairman and
ranking member of the Environment
and Public Works Committee, since
2003, I have been the lead Senator
standing and exposing the science, the
cost, and the hysteria about global
warming alarmism. I will be traveling
to Copenhagen leading what has been
called the truth squad, to say what I
said 6 years ago in Milan, Italy. Let’s
keep in mind what these meetings are.
The U.N.—that is where this all start-
ed, with the IPCC at the U.N.—said
that the world is going to come to an
end because of CO, emissions. They
started having these meetings, and
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they have had—I don’t know how
many. They started in 1999, I think.
They had the one in Milan, Italy, in
2003, the only one I went to. They were
inviting all the countries to come in
and join this club, saying we are going
to do away with CO,.

It is interesting that one of the par-
ticipants I ran into in 2003 was from
West Africa—and I remember this well
because I knew this guy knew better. I
said: What are you here supporting this
for? He said: This is the biggest party
of the year. We have 190 countries com-
ing in, and it is a big party. It is all
you can eat and drink. So anyway, the
United States is not going to support a
global warming treaty that will signifi-
cantly damage the American economy,
cost American jobs, and impose the
largest tax increase in American his-
tory. Further, as I stated in 2003, unless
developing countries are part of the
binding agreement, the United States
will not go along, given the unemploy-
ment rate of 10 percent—10.2 now—and
given all the out-of-control spending in
Washington. The last thing we need is
another 1,000-page bill that increases
costs and ships jobs overseas, all with
no impact on climate change.

That was in Milan, Italy. I remember
in Milan, Italy, all the telephone poles
had my picture on them, ‘“‘wanted”
posters, because of something I said,
which I will quote in a minute. I said
then that the science was not settled,
and it was an unpopular view. Since Al
Gore’s science fiction movie, more and
more scientists, reporters, and politi-
cians are questioning global warming
alarmism. I am proud to declare 2009
the year of the skeptic, the year in
which scientists who question the so-
called global warming consensus are
being heard.

Rather than continue down a road
that will harm the U.S. economy and
international community, we should
forge a new path forward that builds on
international trade, new and innova-
tive technology, jobs, development, and
economic growth.

If you have followed the Senate, you
will know that the Senate’s position on
global warming treaties couldn’t be
more clear. In 1997, let’s remember
what happened then. President Clinton
and Vice President Al Gore were at-
tempting to get us to ratify the Kyoto
treaty. We passed something in the
Chamber called the Byrd-Hagel resolu-
tion. It passed 95 to 0. It said this: If
you bring back anything from Kyoto or
anywhere else for us to ratify, and if
that treaty we are supposed to ratify
either doesn’t include developing coun-
tries or is harmful to our economy,
then we will not ratify it. I think the
Byrd-Hagel resolution still commands
strong support in the Senate. There-
fore, any treaty President Obama sub-
mits must meet this criteria or it will
be easily defeated.

Proponents of securing an inter-
national treaty are slowly acknowl-
edging that the gulf is widening be-
tween the United States and other in-
dustrialized nations that are willing to
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