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are already improving the health out-
comes for mothers and infants around
the world.

But we can do more. We must do
more.

Accordingly, the Global Child Sur-
vival Act would create an interagency
task force on child and maternal
health. Through building local capac-
ity and self-sufficiency, partnering
with nongovernmental organizations
and participation by local communities
we can better coordinate activities di-
rected at achieving maternal and child
health goals.

The act builds on existing interven-
tions that support counseling for new
mothers. Research has shown that
most of the 4 million newborn babies
that die every year could be saved by
training parents in simple care prac-
tices and by training health workers to
help newborns with complications.

Factors such as malnutrition, unsafe
drinking water, and inadequate access
to vaccines contribute greatly to glob-
al child mortality. Three quarters of
newborn deaths take place in the first
7 days of life; most of these deaths are
also preventable. Effective low-cost
tools—such as vaccines and anti-
biotics—could save the lives of 6 mil-
lion of these children.

The reproductive risks young girls in
developing countries face are linked to
lower levels of schooling and to under-
lying factors of poverty, poor nutri-
tion, and reduced access to health care.
That is why the Global Child Survival
Act also supports activities to promote
scholarships for secondary education.
Educating girls and young women is
one of the most powerful ways of
breaking the poverty trap and creating
a supportive environment for maternal
and newborn health.

I am pleased that many partners in
this fight are showing an interest in
moving forward in this fight. In May,
President Obama announced a Global
Health Initiative proposing $63 billion
over 6 years, specifically emphasizing
maternal and child health as a piece of
the initiative.

President Obama also called atten-
tion to maternal and child mortality
during his recent travel to Africa.
After visiting a USAID funded hospital
in Accra, Ghana the President stated,
“Part of the reason this is so impor-
tant is that throughout Africa, the rate
of both infant mortality but also ma-
ternal mortality is still far too high.”

I urge my colleagues to join me in
supporting the Global Child Survival
Act to help show our commitment to
improving the lives of women and chil-
dren around the world. It is an impor-
tant step, along with such basics as
clean water and sanitation, food secu-
rity, and education, in improving the
lives of the world’s poor.

——

UNEMPLOYMENT COMPENSATION

EXTENSION ACT

Mr. BAUCUS. Mr. President, the pro-
vision of S.A. 2712 to H.R. 3548, The
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Worker, Homeownership, and Business

Act of 2009 as voted on yesterday, No-

vember 4, 2009, provide relief for unem-

ployed workers, homeowners and busi-
nesses. Senate Finance Committee

Chairman BAUCUS has asked the non-

partisan Joint Committee on Taxation

to make available to the public a tech-
nical explanation of the bill, JCX-44-09.

The technical explanation expresses

the committee’s understanding and

legislative intent behind this impor-
tant legislation. It is available on the

Joint Committee’s Web site at

www.house.gov/jct.

Mr. President, I ask unanimous con-
sent to have the technical explanation
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

TECHNICAL EXPLANATION OF CERTAIN REV-
ENUE PROVISIONS OF THE WORKER, HOME-
OWNERSHIP, AND BUSINESS ASSISTANCE ACT
OF 2009

INTRODUCTION

This document, prepared by the staff of the
Joint Committee on Taxation, provides a
technical explanation of certain revenue pro-
visions of The Worker, Homeownership, and
Business Assistance Act of 2009.

A. EXTENSION AND MODIFICATION OF FIRST-
TIME HOMEBUYER CREDIT (SECS. 11 AND 12
OF THE BILL AND SEC. 36 OF THE CODE)

PRESENT LAW

In general

An individual who is a first-time home-
buyer is allowed a refundable tax credit
equal to the lesser of $8,000 ($4,000 for a mar-
ried individual filing separately) or 10 per-
cent of the purchase price of a principal resi-
dence. The credit is allowed for qualifying
home purchases on or after April 9, 2008, and
before December 1, 2009.

The credit phases out for individual tax-
payers with modified adjusted gross income
between $75,000 and $95,000 ($150,000 and
$170,000 for joint filers) for the year of pur-
chase.

An individual is considered a first-time
homebuyer if the individual had no owner-
ship interest in a principal residence in the
United States during the 3-year period prior
to the purchase of the home.

An election is provided to treat a residence
purchased after December 31, 2008, and before
December 1, 2009, as purchased on December
31, 2008, so that the credit may be claimed on
the 2008 income tax return.

No District of Columbia first-time home-
buyer credit is allowed to any taxpayer with
respect to the purchase of a residence after
December 31, 2008, and before December 1,
2009, if the national first-time homebuyer
credit is allowable to such taxpayer (or the
taxpayer’s spouse) with respect to such pur-
chase.

Recapture

For homes purchased on or before Decem-
ber 31, 2008, the credit is recaptured ratably
over fifteen years with no interest charge be-
ginning in the second taxable year after the
taxable year in which the home is purchased.
For example, if an individual purchases a
home in 2008, recapture commences with the
2010 tax return. If the individual sells the
home (or the home ceases to be used as the
principal residence of the individual or the
individual’s spouse) prior to complete recap-
ture of the credit, the amount of any credit
not previously recaptured is due on the tax
return for the year in which the home is sold
(or ceases to be used as the principal resi-
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dence). However, in the case of a sale to an
unrelated person, the amount recaptured
may not exceed the amount of gain from the
sale of the residence. For this purpose, gain
is determined by reducing the basis of the
residence by the amount of the credit to the
extent not previously recaptured. No amount
is recaptured after the death of an indi-
vidual. In the case of an involuntary conver-
sion of the home, recapture is not acceler-
ated if a new principal residence is acquired
within a two-year period. In the case of a
transfer of the residence to a spouse or to a
former spouse incident to divorce, the trans-
feree spouse (and not the transferor spouse)
will be responsible for any future recapture.
Recapture does not apply to a home pur-
chased after December 31, 2008 that is treated
(at the election of the taxpayer) as pur-
chased on December 31, 2008.

For homes purchased after December 31,
2008, and before December 1, 2009, the credit
is recaptured only if the taxpayer disposes of
the home (or the home otherwise ceases to
be the principal residence of the taxpayer)
within 36 months from the date of purchase.

EXPLANATION OF PROVISION
Extension of application period

In general, the credit is extended to apply
to a principal residence purchased by the
taxpayer before May 1, 2010. The credit ap-
plies to the purchase of a principal residence
before July 1, 2010 by any taxpayer who en-
ters into a written binding contract before
May 1, 2010, to close on the purchase of a
principal residence before July 1, 2010.

The waiver of recapture, except in the case
of disposition of the home (or the home oth-
erwise ceases to be the principal residence of
the taxpayer) within 36 months from the
date of purchase, is extended to any purchase
of a principal residence after December 31,
2008.

The election to treat a purchase as occur-
ring in a prior year is modified. In the case
of a purchase of a principal residence after
December 31, 2008, a taxpayer may elect to
treat the purchase as made on December 31
of the calendar year preceding the purchase
for purposes of claiming the credit on the
prior year’s tax return.

No District of Columbia first-time home-
buyer credit is allowed to any taxpayer with
respect to the purchase of a residence after
December 31, 2008, if the national first-time
homebuyer credit is allowable to such tax-
payer (or the taxpayer’s spouse) with respect
to such purchase.

Long-time residents of the same principal resi-
dence

An individual (and, if married, the individ-
ual’s spouse) who has maintained the same
principal residence for any five-consecutive
year period during the eight-year period end-
ing on the date of the purchase of a subse-
quent principal residence is treated as a
first-time homebuyer. The maximum allow-
able credit for such taxpayers is $6,500 ($3,250
for a married individual filing separately).
Limitations

The bill raises the income limitations to
qualify for the credit. The credit phases out
for individual taxpayers with modified ad-
justed gross income between $125,000 and
$145,000 ($225,000 and $245,000 for joint filers)
for the year of purchase.

No credit is allowed for the purchase of
any residence if the purchase price exceeds
$800,000.

No credit is allowed unless the taxpayer is
18 years of age as of the date of purchase. A
taxpayer who is married is treated as meet-
ing the age requirement if the taxpayer or
the taxpayer’s spouse meets the age require-
ment.

The definition of purchase excludes prop-
erty acquired from a person related to the
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person acquiring such property or the spouse

of the person acquiring the property, if mar-

ried.

No credit is allowed to any taxpayer if the
taxpayer is a dependent of another taxpayer.

No credit is allowed unless the taxpayer
attaches to the relevant tax return a prop-
erly executed copy of the settlement state-
ment used to complete the purchase.

Waiver of recapture for individuals on qualified
official extended duty

In the case of a disposition of principal res-
idence by an individual (or a cessation of use
of the residence that otherwise would cause
recapture) after December 31, 2008, in connec-
tion with government orders received by the
individual (or the individual’s spouse) for
qualified official extended duty service, no
recapture applies by reason of the disposi-
tion of the residence, and any 15-year recap-
ture with respect to a home acquired before
January 1, 2009, ceases to apply in the tax-
able year the disposition occurs.

Qualified official extended duty service
means service on official extended duty as a
member of the uniformed services, a member
of the Foreign Service of the United States,
or an employee of the intelligence commu-
nity.

Qualified official extended duty is any pe-
riod of extended duty while serving at a
place of duty at least 50 miles away from the
taxpayer’s principal residence or under or-
ders compelling residence in government fur-
nished quarters. Extended duty is defined as
any period of duty pursuant to a call or order
to such duty for a period in excess of 90 days
or for an indefinite period.

The uniformed services include: (1) the
Armed Forces (the Army, Navy, Air Force,
Marine Corps, and Coast Guard); (2) the com-
missioned corps of the National Oceanic and
Atmospheric Administration; and (3) the
commissioned corps of the Public Health
Service.

The term ‘“‘member of the Foreign Service
of the United States’ includes: (1) chiefs of
mission; (2) ambassadors at large; (3) mem-
bers of the Senior Foreign Service; (4) For-
eign Service officers; and (5) Foreign Service
personnel.

The term ‘‘employee of the intelligence
community’’ means an employee of the Of-
fice of the Director of National Intelligence,
the Central Intelligence Agency, the Na-
tional Security Agency, the Defense Intel-
ligence Agency, the National Geospatial-In-
telligence Agency, or the National Recon-
naissance Office. The term also includes em-
ployment with: (1) any other office within
the Department of Defense for the collection
of specialized national intelligence through
reconnaissance programs; (2) any of the in-
telligence elements of the Army, the Navy,
the Air Force, the Marine Corps, the Federal
Bureau of Investigation, the Department of
the Treasury, the Department of Energy, and
the Coast Guard; (3) the Bureau of Intel-
ligence and Research of the Department of
State; and (4) the elements of the Depart-
ment of Homeland Security concerned with
the analyses of foreign intelligence informa-
tion.

Extension of the first-time homebuyer credit for
individuals on qualified official extended
duty outside of the United States

In the case of any individual (and, if mar-
ried, the individual’s spouse) who serves on
qualified official extended duty service out-
side of the United States for at least 90 days
during the period beginning after December
31, 2008, and ending before May 1, 2010, the
expiration date of the first-time homebuyer
credit is extended for one year, through May
1, 2011 (July 1, 2011, in the case of an indi-
vidual who enters into a written binding con-
tract before May 1, 2011, to close on the pur-
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chase of a principal residence before July 1,
2011).

Mathematical error authority

The bill makes a number of changes to ex-
pand the definition of mathematical or cler-
ical error for purposes of administration of
the credit by the Internal Revenue Service
(“IRS”). The IRS may assess additional tax
without issuance of a notice of deficiency as
otherwise required in the case of: an omis-
sion of any increase in tax required by the
recapture provisions of the credit; informa-
tion from the person issuing the taxpayer
identification number of the taxpayer that
indicates that the taxpayer does not meet
the age requirement of the credit; informa-
tion provided to the Secretary by the tax-
payer on an income tax return for at least
one of the two preceding taxable years that
is inconsistent with eligibility for such cred-
it; or, failure to attach to the return a prop-
erly executed copy of the settlement state-
ment used to complete the purchase.

EFFECTIVE DATE

The extension of the first-time homebuyer
credit and coordination with the first-time
homebuyer credit for the District of Colum-
bia apply to residences purchased after No-
vember 30, 2009.

Provisions relating to long-time residents
of the same principal residence, and income,
purchase price, age, related party, depend-
ent, and documentation limitations apply for
purchases after the date of enactment.

The waiver of recapture provision applies
to dispositions and cessations after Decem-
ber 31, 2008.

The expansion of mathematical and cler-
ical error authority applies to returns for
taxable years ending on or after April 9, 2008.

B. FIVE-YEAR CARRYBACK OF OPERATING
LOSSES (SEC. 13 OF THE BILL AND SEC. 172 OF
THE CODE)

PRESENT LAW
In general

Under present law, a net operating loss
(““NOL”’) generally means the amount by
which a taxpayer’s business deductions ex-
ceed its gross income. In general, an NOL
may be carried back two years and carried
over 20 years to offset taxable income in
such years. NOLs offset taxable income in
the order of the taxable years to which the
NOL may be carried.

For purposes of computing the alternative
minimum tax (“AMT”), a taxpayer’s NOL
deduction cannot reduce the taxpayer’s al-
ternative minimum taxable income
(“AMTI”’) by more than 90 percent of the
AMTI.

In the case of a life insurance company,
present law allows a deduction for the oper-
ations loss carryovers and carrybacks to the
taxable year, in lieu of the deduction for net
operation losses allowed to other corpora-
tions. A life insurance company is permitted
to treat a loss from operations (as defined
under section 810(c)) for any taxable year as
an operations loss carryback to each of the
three taxable years preceding the loss year
and an operations loss carryover to each of
the 15 taxable years following the loss year.
Temporary rule for small business

Present law provides an eligible small
business with an election to increase the
present-law carryback period for an ‘‘appli-
cable 2008 NOL”’ from two years to any whole
number of years elected by the taxpayer that
is more than two and less than six. An eligi-
ble small business is a taxpayer meeting a
$15,000,000 gross receipts test. An applicable
2008 NOL is the taxpayer’s NOL for any tax-
able year ending in 2008, or if elected by the
taxpayer, the NOL for any taxable year be-
ginning in 2008. However, any election under
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this provision may be made only with re-
spect to one taxable year.
EXPLANATION OF PROVISION

The provision provides an election to in-
crease the present-law carryback period for
an applicable NOL from two years to any
whole number of years elected by the tax-
payer which is more than two and less than
six. An applicable NOL is the taxpayer’s NOL
for a taxable year beginning or ending in ei-
ther 2008 or 2009. Generally, a taxpayer may
elect an extended carryback period for only
one taxable year.

The amount of an NOL that may be carried
back to the fifth taxable year preceding the
loss year is limited to 50 percent of taxable
income for such taxable year (computed
without regard to the NOL for the loss year
or any taxable year thereafter). The limita-
tion does not apply to the applicable 2008
NOL of an eligible small business with re-
spect to which an election is made (either
before or after the date of enactment of the
bill) under the provision as presently in ef-
fect. The amount of the NOL otherwise car-
ried to taxable years subsequent to such fifth
taxable year is to be adjusted to take into
account that the NOL could offset only 50
percent of the taxable income in such year.
Thus, in determining the excess of the appli-
cable NOL over the sum of the taxpayer’s
taxable income for each of the prior taxable
years to which the loss may be carried, only
50 percent of the taxable income for the tax-
able year for which the limitation applies is
to be taken into account.

The provision also suspends the 90-percent
limitation on the use of any alternative tax
NOL deduction attributable to carrybacks of
the applicable NOL for which an extended
carryback period is elected.

For life insurance companies, the provision
provides an election to increase the present-
law carryback period for an applicable loss
from operations from three years to four or
five years. An applicable loss from oper-
ations is the taxpayer’s loss from operations
for any taxable year beginning or ending in
either 2008 or 2009. A 50-percent of taxable in-
come limitation applies to the fifth taxable
year preceding the loss year.

A taxpayer must make the election by the
extended due date for filing the return for
the taxpayer’s last taxable year beginning in
2009, and in such manner as may be pre-
scribed by the Secretary. An election, once
made, is irrevocable.

An eligible small business that timely
made (or timely makes) an election under
the provision as in effect on the day before
the enactment of the bill to carryback its
applicable 2008 NOL may also elect to
carryback a 2009 NOL under the amended
provision. It is intended that an eligible
small business may continue to make the
present-law election under procedures pre-
scribed in Rev. Proc. 2009-26 following the
enactment of the bill.

The provision generally does not apply to:
(1) any taxpayer if (a) the Federal govern-
ment acquired or acquires at any time, an
equity interest in the taxpayer pursuant to
the Emergency Economic Stabilization Act
of 2008, or (b) the Federal government ac-
quired or acquires, at any time, any warrant
(or other right) to acquire any equity inter-
est with respect to the taxpayer pursuant to
such Act; (2) the Federal National Mortgage
Association and the Federal Home Loan
Mortgage Corporation; and (3) any taxpayer
that in 2008 or 2009 is a member of the same
affiliated group (as defined in section 1504
without regard to subsection (b) thereof) as a
taxpayer to which the provision does not
otherwise apply. An equity interest (or right
to acquire an equity interest) is disregarded
for this purpose if acquired by the Federal



November 5, 2009

government after the date of enactment
from a financial institution pursuant to a
program established by the Secretary for the
stated purpose of increasing the availability
of credit to small businesses using funding
made available under the Emergency Eco-
nomic Stabilization Act of 2008.

EFFECTIVE DATE

The provision is generally effective for net
operating losses arising in taxable years end-
ing after December 31, 2007. The modification
to the alternative tax NOL deduction applies
to taxable years ending after December 31,
2002. The modification with respect to oper-
ating loss deductions of life insurance com-
panies applies to losses from operations aris-
ing in taxable years ending after December
31, 2007.

Under transition rules, a taxpayer may re-
voke any election to waive the carryback pe-
riod under either section 172(b)(3) or section
810(b)(3) with respect to an applicable NOL or
an applicable loss from operations for a tax-
able year ending before the date of enact-
ment by the extended due date for filing the
tax return for the taxpayer’s last taxable
year beginning in 2009. Similarly, any appli-
cation for a tentative carryback adjustment
under section 6411(a) with respect to such
loss is treated as timely filed if filed by the
extended due date for filing the tax return
for the taxpayer’s last taxable year begin-
ning in 2009.

C. EXCLUSION FROM GROSS INCOME OF QUALI-
FIED MILITARY BASE REALIGNMENT AND
CLOSURE FRINGE (SEC. 14 OF THE BILL AND
SEC. 132 OF THE CODE)

PRESENT LAW

Homeowners Assistance Program payment

The Department of Defense Homeowners
Assistance Program (‘“HAP’) provides pay-
ments to certain employees and members of
the Armed Forces to offset the adverse ef-
fects on housing values that result from a
military base realignment or closure.

In general, under the HAP, eligible individ-
uals receive either: (1) a cash payment as
compensation for losses that may be or have
been sustained in a private sale, in an
amount not to exceed the difference between
(a) 95 percent of the fair market value of
their property prior to public announcement
of intention to close all or part of the mili-
tary base or installation and (b) the fair
market value of such property at the time of
the sale; or (2) as the purchase price for their
property, an amount not to exceed 90 percent
of the prior fair market value as determined
by the Secretary of Defense, or the amount
of the outstanding mortgages.

The American Recovery and Reinvestment
Act of 2009 expands the HAP in various ways.
It amends the Demonstration Cities and
Metropolitan Development Act of 1966 to
allow, under the HAP under such Act, the
Secretary of Defense to provide assistance or
reimbursement for certain losses in the sale
of family dwellings by members of the
Armed Forces living on or near a military
installation in situations where: (1) there
was a base closure or realignment; (2) the
property was purchased before July 1, 2006,
and sold between that date and September
30, 2012; (3) the property is the owner’s pri-
mary residence; and (4) the owner has not
previously received benefits under the HAP.
Further, it authorizes similar HAP assist-
ance or reimbursement with respect to: (1)
wounded members and wounded civilian De-
partment of Defense and Coast Guard em-
ployees (and their spouses); and (2) members
permanently reassigned from an area at or
near a military installation to a new duty
station more than 50 miles away (with simi-
lar purchase and sale date, residence, and no-
previous-benefit requirements as above). It
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allows the Secretary to provide compensa-
tion for losses from home sales by such indi-
viduals to ensure the realization of at least
90 percent (in some cases, 95 percent) of the
pre-mortgage-crisis assessed value of such
property.

Tax treatment

Present law generally excludes from gross
income amounts received under the HAP (as
in effect on November 11, 2003). Amounts re-
ceived under the program also are not con-
sidered wages for FICA tax purposes (includ-
ing Medicare). The excludable amount is lim-
ited to the reduction in the fair market
value of property.

EXPLANATION OF PROVISION

The bill expands the exclusion to HAP pay-
ments authorized under the American Recov-
ery and Reinvestment Tax Act of 2009.

EFFECTIVE DATE

The provision is effective for payments
made after February 17, 2009 (the date of en-
actment of the American Recovery and Rein-
vestment Tax Act of 2009).

D. DELAY IN APPLICATION OF WORLDWIDE AL-
LOCATION OF INTEREST (SEC. 15 OF THE BILL
AND SEC. 864 OF THE CODE)

PRESENT LAW
In general

To compute the foreign tax credit limita-
tion, a taxpayer must determine the amount
of its taxable income from foreign sources.
Thus, the taxpayer must allocate and appor-
tion deductions between items of U.S.-source
gross income, on the one hand, and items of
foreign-source gross income, on the other.

In the case of interest expense, the rules
generally are based on the approach that
money is fungible and that interest expense
is properly attributable to all business ac-
tivities and property of a taxpayer, regard-
less of any specific purpose for incurring an
obligation on which interest is paid. For in-
terest allocation purposes, all members of an
affiliated group of corporations generally are
treated as a single corporation (the so-called
‘“‘one-taxpayer rule’’) and allocation must be
made on the basis of assets rather than gross
income. The term ‘‘affiliated group’ in this
context generally is defined by reference to
the rules for determining whether corpora-
tions are eligible to file consolidated re-
turns.

For consolidation purposes, the term ‘‘af-
filiated group’” means one or more chains of
includible corporations connected through
stock ownership with a common parent cor-
poration that is an includible corporation,
but only if: (1) the common parent owns di-
rectly stock possessing at least 80 percent of
the total voting power and at least 80 per-
cent of the total value of at least one other
includible corporation; and (2) stock meeting
the same voting power and value standards
with respect to each includible corporation
(excluding the common parent) is directly
owned by one or more other includible cor-
porations.

Generally, the term ‘‘includible corpora-
tion” means any domestic corporation ex-
cept certain corporations exempt from tax
under section 501 (for example, corporations
organized and operated exclusively for chari-
table or educational purposes), certain life
insurance companies, corporations electing
application of the possession tax credit, reg-
ulated investment companies, real estate in-
vestment trusts, and domestic international
sales corporations. A foreign corporation
generally is not an includible corporation.

Subject to exceptions, the consolidated re-
turn and interest allocation definitions of af-
filiation generally are consistent with each
other. For example, both definitions gen-
erally exclude all foreign corporations from
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the affiliated group. Thus, while debt gen-
erally is considered fungible among the as-
sets of a group of domestic affiliated cor-
porations, the same rules do not apply as be-
tween the domestic and foreign members of a
group with the same degree of common con-
trol as the domestic affiliated group.

Banks, savings institutions, and other finan-

cial affiliates

The affiliated group for interest allocation
purposes generally excludes what are re-
ferred to in the Treasury regulations as ‘‘fi-
nancial corporations.” A financial corpora-
tion includes any corporation, otherwise a
member of the affiliated group for consolida-
tion purposes, that is a financial institution
(described in section 581 or section 591), the
business of which is predominantly with per-
sons other than related persons or their cus-
tomers, and which is required by State or
Federal law to be operated separately from
any other entity that is not a financial insti-
tution. The category of financial corpora-
tions also includes, to the extent provided in
regulations, bank holding companies (includ-
ing financial holding companies), subsidi-
aries of banks and bank holding companies
(including financial holding companies), and
savings institutions predominantly engaged
in the active conduct of a banking, financ-
ing, or similar business.

A financial corporation is not treated as a
member of the regular affiliated group for
purposes of applying the one-taxpayer rule
to other non-financial members of that
group. Instead, all such financial corpora-
tions that would be so affiliated are treated
as a separate single corporation for interest
allocation purposes.

Worldwide interest allocation
In general

The American Jobs Creation Act of 2004
(‘““AJCA”) modified the interest expense allo-
cation rules described above (which gen-
erally apply for purposes of computing the
foreign tax credit limitation) by providing a
one-time election (the ‘“‘worldwide affiliated
group election’’) under which the taxable in-
come of the domestic members of an affili-
ated group from sources outside the United
States generally is determined by allocating
and apportioning interest expense of the do-
mestic members of a worldwide affiliated
group on a worldwide-group basis (i.e., as if
all members of the worldwide group were a
single corporation). If a group makes this
election, the taxable income of the domestic
members of a worldwide affiliated group
from sources outside the United States is de-
termined by allocating and apportioning the
third-party interest expense of those domes-
tic members to foreign-source income in an
amount equal to the excess (if any) of (1) the
worldwide affiliated group’s worldwide third-
party interest expense multiplied by the
ratio that the foreign assets of the worldwide
affiliated group bears to the total assets of
the worldwide affiliated group, over (2) the
third-party interest expense incurred by for-
eign members of the group to the extent
such interest would be allocated to foreign
sources if the principles of worldwide inter-
est allocation were applied separately to the
foreign members of the group.

For purposes of the new elective rules
based on worldwide fungibility, the world-
wide affiliated group means all corporations
in an affiliated group as well as all con-
trolled foreign corporations that, in the ag-
gregate, either directly or indirectly, would
be members of such an affiliated group if sec-
tion 1504(b)(3) did not apply (i.e., in which at
least 80 percent of the vote and value of the
stock of such corporations is owned by one
or more other corporations included in the
affiliated group). Thus, if an affiliated group
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makes this election, the taxable income
from sources outside the United States of do-
mestic group members generally is deter-
mined by allocating and apportioning inter-
est expense of the domestic members of the
worldwide affiliated group as if all of the in-
terest expense and assets of 80-percent or
greater owned domestic corporations (i.e.,
corporations that are part of the affiliated
group, as modified to include insurance com-
panies) and certain controlled foreign cor-
porations were attributable to a single cor-
poration.

Financial institution group election

Taxpayers are allowed to apply the bank
group rules to exclude certain financial in-
stitutions from the affiliated group for inter-
est allocation purposes under the worldwide
fungibility approach. The rules also provide
a one-time ‘‘financial institution group”
election that expands the bank group. At the
election of the common parent of the pre-
election worldwide affiliated group, the in-
terest expense allocation rules are applied
separately to a subgroup of the worldwide af-
filiated group that consists of (1) all corpora-
tions that are part of the bank group, and (2)
all ‘“‘financial corporations.” For this pur-
pose, a corporation is a financial corporation
if at least 80 percent of its gross income is fi-
nancial services income (as described in sec-
tion 904(d)(2)(C)(i) and the regulations there-
under) that is derived from transactions with
unrelated persons. For these purposes, items
of income or gain from a transaction or se-
ries of transactions are disregarded if a prin-
cipal purpose for the transaction or trans-
actions is to qualify any corporation as a fi-
nancial corporation.

In addition, anti-abuse rules are provided
under which certain transfers from one mem-
ber of a financial institution group to a
member of the worldwide affiliated group
outside of the financial institution group are
treated as reducing the amount of indebted-
ness of the separate financial institution
group. Regulatory authority is provided with
respect to the election to provide for the di-
rect allocation of interest expense in cir-
cumstances in which such allocation is ap-
propriate to carry out the purposes of these
rules, to prevent assets or interest expense
from being taken into account more than
once, or to address changes in members of
any group (through acquisitions or other-
wise) treated as affiliated under these rules.

Effective date of worldwide interest allocation

The common parent of the domestic affili-
ated group must make the worldwide affili-
ated group election. It must be made for the
first taxable year beginning after December
31, 2010, in which a worldwide affiliated
group exists that includes at least one for-
eign corporation that meets the require-
ments for inclusion in a worldwide affiliated
group. The common parent of the pre-elec-
tion worldwide affiliated group must make
the election for the first taxable year begin-
ning after December 31, 2010, in which a
worldwide affiliated group includes a finan-
cial corporation. Once either election is
made, it applies to the common parent and
all other members of the worldwide affiliated
group or to all members of the financial in-
stitution group, as applicable, for the tax-
able year for which the election is made and
all subsequent taxable years, unless revoked
with the consent of the Secretary of the
Treasury.

Phase-in rule

HERA also provided a special phase-in rule
in the case of the first taxable year to which
the worldwide interest allocation rules
apply. For that year, the amount of the tax-
payer’s taxable income from foreign sources
is reduced by 70 percent of the excess of (i)
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the amount of its taxable income from for-

eign sources as calculated using the world-

wide interest allocation rules over (ii) the
amount of its taxable income from foreign
sources as calculated using the present-law
interest allocation rules. For that year, the
amount of the taxpayer’s taxable income
from domestic sources is increased by a cor-
responding amount. Any foreign tax credits
disallowed by virtue of this reduction in for-
eign-source taxable income may be carried
back or forward under the normal rules for
carrybacks and carryforwards of excess for-
eign tax credits.

EXPLANATION OF PROVISION

The provision delays the effective date of
worldwide interest allocation rules for seven
years, until taxable years beginning after
December 31, 2017. The required dates for
making the worldwide affiliated group elec-
tion and the financial institution group elec-
tion are changed accordingly.

The provision also eliminates the special
phase-in rule that applies in the case of the
first taxable year to which the worldwide in-
terest allocation rules apply.

EFFECTIVE DATE

The provision is effective for taxable years
beginning after December 31, 2010.

E. MODIFICATION OF PENALTY FOR FAILURE TO
FILE PARTNERSHIP OR S CORPORATION RE-
TURNS (SEC. 16 OF THE BILL AND SECS. 6698
AND 6699 OF THE CODE)

PRESENT LAW

Both partnerships and S corporations are
generally treated as pass-through entities
that do not incur an income tax at the entity
level. Income earned by a partnership,
whether distributed or not, is taxed to the
partners. Distributions from the partnership
generally are tax-free. The items of income,
gain, loss, deduction or credit of a partner-
ship generally are taken into account by a
partner as allocated under the terms of the
partnership agreement. If the agreement
does not provide for an allocation, or the
agreed allocation does not have substantial
economic effect, then the items are to be al-
located in accordance with the partners’ in-
terests in the partnership. To prevent double
taxation of these items, a partner’s basis in
its interest is increased by its share of part-
nership income (including tax-exempt in-
come), and is decreased by its share of any
losses (including nondeductible losses). An S
corporation generally is not subject to cor-
porate-level income tax on its items of in-
come and loss. Instead, the S corporation
passes through its items of income and loss
to its shareholders. The shareholders take
into account separately their shares of these
items on their individual income tax returns.

Under present law, both partnerships and S
corporations are required to file tax returns
for each taxable year. The partnership’s tax
return is required to include the names and
addresses of the individuals who would be en-
titled to share in the taxable income if dis-
tributed and the amount of the distributive
share of each individual. The S corporation’s
tax return is required to include the fol-
lowing: the names and addresses of all per-
sons owning stock in the corporation at any
time during the taxable year; the number of
shares of stock owned by each shareholder at
all times during the taxable year; the
amount of money and other property distrib-
uted by the corporation during the taxable
year to each shareholder and the date of
such distribution; each shareholder’s pro
rata share of each item of the corporation
for the taxable year; and such other informa-
tion as the Secretary may require.

In addition to applicable criminal pen-
alties, present law imposes assessable civil
penalties for both the failure to file a part-
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nership return and the failure to file an S
corporation return. Each of these penalties
is currently $89 times the number of share-
holders or partners for each month (or frac-
tion of a month) that the failure continues,
up to a maximum of 12 months for returns
required to be filed after December 31, 2008.
EXPLANATION OF PROVISION

Under the provision, the base amount on
which a penalty is computed for a failure
with respect to filing either a partnership or
S corporation return is increased to $195 per
partner or shareholder.

EFFECTIVE DATE

The provision applies to returns for tax-
able years beginning after December 31, 2009.
F. EXPANSION OF ELECTRONIC FILING BY RE-

TURN PREPARERS (SEC. 17 OF THE BILL AND

SEC. 6011(E) OF THE CODE)

PRESENT LAW

The IRS Restructuring and Reform Act of
1998 (‘“‘RRA 1998”°) states a Congressional pol-
icy to promote the paperless filing of Federal
tax returns. Section 2001(a) of RRA 1998 sets
a goal for the IRS to have at least 80 percent
of all Federal tax and information returns
filed electronically by 2007. Section 2001(b) of
RRA 1998 requires the IRS to establish a 10-
year strategic plan to eliminate barriers to
electronic filing.

Present law authorizes the IRS to issue
regulations specifying which returns must be
filed electronically. There are several limita-
tions on this authority. First, it can only
apply to persons required to file at least 250
returns during the calendar year. Second,
the Secretary is prohibited from requiring
that income tax returns of individuals, es-
tates, and trusts be submitted in any format
other than paper, although these returns
may be filed electronically by choice.

Regulations require corporations and tax-
exempt organizations that have assets of $10
million or more and file at least 250 returns
during a calendar year, including income
tax, information, excise tax, and employ-
ment tax returns, to file electronically their
Form 1120/1120S8 income tax returns and
Form 990 information returns for tax years
ending on or after December 31, 2006. Private
foundations and charitable trusts that file at
least 250 returns during a calendar year are
required to file electronically their Form
990-PF information returns for tax years
ending on or after December 31, 2006, regard-
less of their asset size. Taxpayers can re-
quest waivers of the electronic filing require-
ment if they cannot meet that requirement
due to technological constraints, or if com-
pliance with the requirement would result in
undue financial burden on the taxpayer.

EXPLANATION OF PROVISION

The provision generally maintains the cur-
rent rule that regulations may not require
any person to file electronically unless the
person files at least 250 tax returns during
the calendar year. However, the proposal
provides an exception to this rule and man-
dates that the Secretary require electronic
filing by specified tax return preparers.
““‘Specified tax return preparers’ are all re-
turn preparers except those who neither pre-
pare nor reasonably expect to prepare ten or
more individual income tax returns in a cal-
endar year. The term ‘‘individual income tax
return” is defined to include returns for es-
tates and trusts as well as individuals.

EFFECTIVE DATE

The provision is effective for tax returns
filed after December 31, 2010.

G. TIME FOR PAYMENT OF CORPORATE ESTI-
MATED TAXES (SEC. 18 OF THE BILL AND SEC.
6655 OF THE CODE)

PRESENT LAW

In general, corporations are required to

make quarterly estimated tax payments of
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their income tax liability. For a corporation
whose taxable year is a calendar year, these
estimated tax payments must be made by
April 15, June 15, September 15, and Decem-
ber 15. In the case of a corporation with as-
sets of at least $1 billion (determined as of
the end of the preceding tax year), payments
due in July, August, or September, 2014, are
increased to 100.25 percent of the payment
otherwise due and the next required payment
is reduced accordingly.
EXPLANATION OF PROVISION

The provision increases the required pay-
ment of estimated tax otherwise due in July,
August, or September, 2014, by 33 percentage
points.

EFFECTIVE DATE

The provision is effective on the date of

the enactment of this Act.

——————

SETTLEMENT STATEMENTS AND
MANUFACTURED HOUSING

Mr. NELSON of Florida. Mr. Chair-
man, the amendment requires the tax-
payer to provide a settlement state-
ment to the IRS as proof that a home
was purchased. While I support that re-
quirement, the fact is that there is no
settlement statement in the case of a
manufactured home that is purchased
and will be either sited on land already
owned by the home buyer or sited on
land to be leased by the home buyer. In
those instances, a retail sales contract
is used to purchase the home. This con-
tract contains all of the truth in lend-
ing disclosures, as well as all the
itemized disbursements relating to the
transaction. Mr. Chairman, is it the
view of the Senate that the IRS should
accept retail sales contracts as proof of
purchase in the event that a settle-
ment statement is not available to the
taxpayer?

Mr. BAUCUS. The Senator from Flor-
ida is correct. The purpose of the legis-
lation is to eliminate fraud by requir-
ing documentation of the proof of pur-
chase. It is the Senate’s intent that the
IRS should accept retail sales con-
tracts from taxpayers as proof of pur-
chase of a manufactured home in the
event that a settlement statement is
not available.

Mrs. LINCOLN. I thank the chairman
very much for that important clarifica-
tion which will provide more certainty
for our constituents who wish to pur-
chase a manufactured home.

———

A NEPHEW’S MEMORIES OF
“TEDDY”

Mr. KERRY. Mr. President, during
his long illness, the Senate missed Ted
Kennedy and Ted Kennedy missed the
Senate. But Ted was especially missed
by a young Senate page with whom he
had a special connection—his nephew,
Jack Schlossberg, Caroline Kennedy’s
son.

Jack worked as a page over the sum-
mer months, and I got to know him.
When he wasn’t busy with his page du-
ties in the cloakroom and on the Sen-
ate floor, we talked about the lessons
he had learned from his uncle.

Ted was thrilled that Jack was walk-
ing the same corridors where his Uncle
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Bobby and his grandfather, John F.
Kennedy, had once served. When young
Jack returned to school this fall, he
had a chance to reflect on all that had
happened during his summer in Wash-
ington, but mostly he thought about
his Uncle Teddy. He wrote about it in
an essay he titled “EMK.”’

Jack shared his essay with me, and I
would like to share it with the Con-
gress, because it reflects not only what
a tower of strength Teddy was to his
family, but also the extraordinary
qualities of Ted’s loving nephew, Jack
Schlossberg.

Mr. President, I ask unanimous con-
sent that Jack’s essay be printed in the
RECORD, and I recommend that it be
read by all who knew Ted, all who
called him their friend, all who bene-
fited from his extraordinary career in
the U.S. Senate:

There being no objection, the mate-
rial was ordered to be printed in the
RECORD as follows:

EMK
(By Jack Schlossberg)

When I was little, I could only remember
general things about him, like the way his
voice sounded, or the feeling I got when we
went sailing on his boat. As I grew up I start-
ed to understand what Uncle Teddy was say-
ing to me and what he meant. As Teddy be-
came sick, I understood him differently. He
was still at times the same person I knew
and loved, but his imperfections startled me.
During his last few months I began to study
every word he said. I idolized him in a way
I never had before. No longer was my Uncle
Teddy a summer memory or someone I heard
about from my mother; he meant something
to me. As I watched him go through Boston
for the last time in August, I realized that I
was not the only person who grew up with
him this way, and that multiple generations
had. Hundreds of thousands of people knew
Teddy as the loving man who had always
been there, and who never disappointed
them.

It was my first year playing basketball and
my team had made it to the championships.
I was ten years old and I had never been
more excited in my life. It was a tie game
well into the fourth quarter when Teddy
showed up. He came barreling into the
gloomy PS 188 gym and sat down with my
mother and father on the sidelines. He did
not cheer too loud or even make himself
heard, he just sat there and watched me.
After my team’s victory, he got up and gave
me a great big hug. Soon after, he left and
went home, as did I. I did not think twice
about him coming to my game. I had not
told him about it—he probably asked my
mother what time and where it was, and
moved everything that he was doing that
day around my 11:00 am basketball game.
That night I got a call from him: ‘““The game
of all games,” he shouted into the phone.
‘“‘And you scored the winning shot. I can’t be-
lieve it. I just can’t believe it,”” he said. Of
course, I had not actually scored the winning
shot, but all of sudden I believed I had.
Teddy was always there to make your story
a little more dramatic and entirely more
fun. After he told a story about something
you both had done, you started telling the
story exactly as he had. At the time, I never
understood how much effort he put into our
relationship. Not only was he the senior Sen-
ator from Massachusetts, but also he was
also quite busy, unlike many Senators. It
was not as if he called me every day, every
week, or even every month, but without fail,
when you needed Teddy, he was there.
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A year ago Teddy was diagnosed with brain
cancer. A person who never made me sad,
and never seemed weak, was said to have
months to live. At first I was more baffled
than I was upset. We were not talking about
your average person, this was Teddy. He was
not someone who came and went, he simply
was always there. This was the first time I
saw him affected by anything, and I was so
confused by his vulnerability. My view of
Teddy changed completely without any
interaction with him. I suddenly became
endlessly interested in his life. I read about
him, I followed his policy and studied his
speeches. Soon after his diagnosis my family
and I went to visit Teddy in Florida. For the
first time, I was aware of who Teddy was
when he was not with me. In Florida, I asked
him about his life and his politics, something
I had never done before. He explained how he
was seven years old (in the eighth grade be-
cause he was sent to school with his older
brother) and his classmates stole his turtle
and buried it: ‘I cried for hours and ran out-
side to dig him up,” he said with a grin.
“They were so mean over there at River-
dale.”” Although he could not express himself
the way he wanted to at all times, he still
stunned me with stories about civil rights
and Lyndon Johnson. He also triggered the
same emotions he always had. As he and his
wife, Vicki, sat down to watch ‘24 one
night, I saw Teddy as himself. I sat next to
him as he commented on the show: ‘‘She’s al-
ways cross,”” he said about one character. He
made joke after joke about every possible
thing he could and had everyone in the room
laughing. This was Teddy’s way. It was not
as if every word he said was brilliant, but his
way as a person was truly unique. He could
make a very depressing evening hilarious
just by cracking a few jokes.

My final memories of Teddy are not really
of him, but of what I learned about him. His
death was both upsetting and uplifting. At
first I only thought of how I would miss him
and how unfair it was that he was gone. But,
as I went through Boston with him for the
last time, I realized that many others loved
him too. The drive started slowly as we went
through Hyannis and waved to the people we
passed on the street. The crowds got bigger
as we approached Boston, and as we passed
Teddy’s famed ‘‘Rose Fitzgerald Kennedy
Greenway’’ the crowd was enormous. The
signs people held that said ‘“We love you
Teddy”’ struck deep in my heart. We drove
through all of Boston as people lined the
streets everywhere. There was no animosity,
no hatred, just appreciation and love for
Teddy. This made me realize that I was not
the only person who loved him, and that the
same effort he had made for me, he had made
for everyone. He is the only person I know
who was capable of making the type of effort
he made. Whether it was my basketball game
or grandparents day, Teddy showed up and
made you laugh.

The drive continued as we pulled into the
JFK Library and saw news cameras, photog-
raphers, and another gigantic crowd. It be-
came clear to me then that in both political
and personal life, he had something only few
have: people trusted him. Everyone who
came out to see Teddy trusted that he was
going to take care of them, because he al-
ways had. I never knew any of this to be true
until that day. Teddy was my uncle, so natu-
rally I figured only those who really knew
him would feel like I did. But Teddy’s charm
was universal, although he brought it up a
notch in Massachusetts. The final way in
which I remember Teddy, is as someone who
always was truly who they appear to be. It
would have been possible for his trust to
apply only to his family and friends, and for
it to have been somewhat artificial, the way
most people behave. However, Teddy acted
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