November 5, 2009

COMMERCE, JUSTICE, SCIENCE,
AND RELATED AGENCIES APPRO-
PRIATIONS ACT, 2010—Resumed

The PRESIDING OFFICER. Under
the previous order, the motion to pro-
ceed to the motion to reconsider the
vote by which cloture was not invoked
on the committee-reported substitute
to H.R. 2847 is agreed to, and the mo-
tion to reconsider that vote is agreed
to.

Under the previous order, there will
be 40 minutes of debate equally divided
and controlled as follows: 20 minutes
under the control of the Senator from
Louisiana and 20 minutes total under
the control of the Senator from Mary-
land, Ms. MIKULSKI, and the Senator
from Alabama, Mr. SHELBY.

Ms. MIKULSKI. Mr. President, very
shortly, we will vote on cloture on the
CJS bill. As the chairperson of the
committee, I wish to say that we want
to finish this today so we can move for-
ward with the blessing and the business
of funding—Mr. President, I have to
yield the floor a moment. I suggest the
absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Ms. MIKULSKI. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. MIKULSKI. Mr. President, re-
claiming my time as the manager of
the bill, I wish to bring to my col-
leagues’ attention that at 12:256 p.m.
today, we are going to vote on cloture
of the Commerce-Justice-Science ap-
propriations bill. We wish to finish this
bill today. When I say ‘‘we,” I mean
Senator SHELBY, my ranking member,
and myself.

This bill is the result of a rigorous bi-
partisan effort to fund the Department
of Justice, including the FBI and DEA,
the Commerce Department, and major
science agencies that propel our coun-
try in the area of innovation and tech-
nology development, such as the Na-
tional Science Foundation and the Na-
tional Space Agency.

We want the Senate to be able to deal
with this and then move on to other
business.

After the cloture vote, it is our in-
tention to dispose of any pending
amendments that are germane to the
bill. This bill has been public since
June. It has been on the floor already
for 4 days and over 20 hours. Senators
have had ample time to draft and call
up their amendments. Senator SHELBY
and I hope to be able to move through
the amendments in a well-paced but
brisk fashion.

We hope our colleagues will cooper-
ate and have any decisions relating to
the funding of these important agen-
cies be decided on robust debate and
the merits of the argument rather than
delay and dither, delay and dither,
delay-and-dither tactics of the other
side. We don’t want to delay. We don’t
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want to dither. We want to proceed, de-
bate germane amendments, and bring
our bill to a prompt closure.

Mr. President, I reserve the remain-
der of my time.

The PRESIDING OFFICER. The Sen-
ator from Georgia.

Mr. CHAMBLISS. Mr. President, I
ask unanimous consent that when the
Senate resumes consideration of H.R.
2847, that it be in order for me to offer
amendment No. 2676, which is filed at
the desk.

The PRESIDING OFFICER. Is there
objection?

Ms. MIKULSKI. I object, Mr. Presi-
dent. The intention is to vote on clo-
ture and dispose of pending germane
amendments. The Senator’s amend-
ment is not pending, so I do object,
with all courtesy because of my respect
for the Senator.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. CHAMBLISS. Mr. President, I
obviously am very disappointed to see
my colleagues on the other side of the
aisle object to my amendment. It is a
pretty simple, straightforward amend-
ment.

We have voted several different times
when appropriations bills have been on
the Senate floor over the last couple of
weeks, wherein the folks on the other
side of the aisle insist on allowing the
transfer of prisoners from Guantanamo
Bay to the United States for trial. My
amendment prohibits that. I simply
think it is not appropriate to bring
battlefield combatants into article IIT
trials inside the United States for any
number of procedural reasons relative
to the treatment of Guantanamo Bay
prisoners within our Federal courts.
But even beyond that, the potential for
the release of those enemy combatants,
once they arrive on U.S. soil, certainly
is increased.

This is not the way we need to be
treating enemy combatants. Those
men who are at Gitmo are the meanest,
nastiest killers in the world. Every sin-
gle one of them wakes up every day
thinking of ways they can kill and
harm Americans, both our soldiers as
well as individuals. Some of them were
involved in the planning and the car-
rying out of the September 11 attacks.
Others were arrested on the battlefield
in Iraq and are at Guantanamo. We are
not equipped nor have we ever in our
history dealt with trials in article III
courts of any enemy combatant ar-
rested on the battlefield. The FBI has
not investigated cases prior to arrest.
These folks were not given Miranda
warnings because our soldiers captured
these individuals with AK-47s in their
hands with which they were shooting
at our men. These are not the types of
individuals that our criminal courts
are designed to handle or can feasibly
handle.

I am disappointed we are not going to
get a vote on this amendment. I will
continue to raise this issue as long as
we possibly can between now and the
time that Guantanamo Bay is sched-
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uled to be closed and, from a practical
standpoint, until it is closed, if that
ever does happen. We have the courts
at Guantanamo Bay equipped to handle
and try these individuals before mili-
tary tribunals. Those tribunals have
been established, just reauthorized. We
are capable of handling the trials at
Guantanamo Bay, and that is where
they should take place.

I want to make sure the time I uti-
lized is charged against Senator
VITTER, which has been agreed to by
the Senator.

The PRESIDING OFFICER. It will be
so charged.

The Senator from South Carolina.

Mr. DEMINT. Mr. President, I appre-
ciate the Senator from Georgia at-
tempting to get a very important
amendment on the floor. I wish to also
propound a unanimous-consent request
for a related amendment, related to the
terrorists in Guantanamo Bay.

This week, I was advised by the offi-
cials at the Air Force and Navy base in
Charleston——

Ms. MIKULSKI.
yield for a question?

Mr. DEMINT. I will in a second.

Yes, I will yield.

Ms. MIKULSKI. Is the Senator offer-
ing an amendment or giving a speech
about the desire to offer an amend-
ment?

Mr. DEMINT. Mr. President, I desire
to offer an amendment, and I will pro-
pound a unanimous-consent request to
allow my amendment to be considered
postcloture. I have a request. I will get
to the request in a moment. I wish to
give a few seconds of background.

We know this is not an idle threat be-
cause inquiries have been made in
Charleston for moving detainees from
Guantanamo Bay to minimum security
brigs in Charleston.

I ask unanimous consent that when
the Senate resumes consideration of
H.R. 2847, it be in order for me to offer
an amendment preventing the transfer
of known terrorists at Guantanamo to
U.S. soil.

The PRESIDING OFFICER. Is there
objection?

Ms. MIKULSKI. Mr. President, I ob-
ject to the amendment. The intention
is to vote on cloture and dispose of
pending germane amendments. The
Senator’s amendment is not pending,
so I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. DEMINT. Mr. President, this
amendment has been filed as a second
degree. It makes no sense at this point
for us to not have a short debate about
moving the most dangerous people in
the world to American soil. It is appro-
priate for us to allow at least a small
amount of time, as we rush these bills
through, to talk about the issues that
are important to Americans.

I am obviously disappointed that we
will not allow the discussion of my
amendment or the amendment of the
Senator from Georgia or others who
are trying to get this issue in front of

Will the Senator
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this body for discussion. It does not
mean you cannot vote it down. But not
to allow a debate is certainly discour-
aging at this point.

I appreciate Senator VITTER giving
us a few minutes.

I yield the floor.

The PRESIDING OFFICER (Mr.
BURRIS). The Senator from Louisiana.

AMENDMENT NO. 2644

Mr. VITTER. Mr. President, I rise
again in strong support of my amend-
ment No. 2644 to the Commerce-Jus-
tice-Science appropriations bill. It is
coauthored by the distinguished Sen-
ator BENNETT from Utah, and it is
strongly supported by many other
Members.

There has been a lot said about this
amendment, most of it inaccurate, so
let me step back and start with what
the amendment says. It is pretty sim-
ple, pretty straightforward when you
actually read it.

The amendment simply requires the
census that we are set to take next
year to ask whether the respondent is a
citizen. The amendment does not do
anything but that. It simply says: The
census should ask folks if they are citi-
zens. It is very straightforward.

We should count every person in the
United States. The census should in-
clude everyone, but in so doing, I am
encouraging, and my amendment
would require, that the census ask if an
individual is a citizen.

Compared to that statement of pol-
icy, that simple goal, it is absolutely
mind-boggling to me some of the state-
ments that have been made about it.
First, the distinguished majority lead-
er Senator REID admitted in several
conference calls and statements to the
press that he is trying to invoke clo-
ture on this bill specifically to block
out any vote, any discussion of the
Vitter amendment.

Secondly, in saying that, the major-
ity leader called my amendment ‘“‘anti-
immigrant.”” I honestly don’t see how
any reasonable person can say that
when we take a census and we simply
ask whether the respondent is a citizen
or a noncitizen—and plenty of nonciti-
zens are here legally—that is anti-im-
migrant.

Third, and perhaps most out-
rageously, Senator REID said my effort
is akin to the activities in the 1950s
and 1960s to intimidate Black citizens
and try to get them to stay away from
voting in the voting booth. I take per-
sonal offense to that. I think there is
no reasonable comparison, and I ask
Senator REID to apologize to me for
that outrageous statement on the Sen-
ate floor.

As I said, what the amendment does
is simple. It says that the census
should ask whether a respondent is a
citizen or not. Why is that important?
Well, for at least two reasons. First of
all, the census is an enormously impor-
tant tool we in Congress are supposed
to use—information and statistics—as
we tackle any number of significant
issues and Federal programs. Certainly
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it is a very significant and important
issue that we deal with the immigra-
tion problem and the issue of illegal
immigration. And certainly it is useful
to know, if we are going to spend $14
billion to do a census, who within that
number are citizens and who within
that number are noncitizens.

Secondly, and even more important,
the top thing the census is used for, the
first thing the census is used for is to
reapportion the U.S. House of Rep-
resentatives, to determine after each
census is done how many U.S. House
Members each State gets. The current
plan is to count everybody and not ask
whether a person is a citizen or a non-
citizen. So the current plan is to re-
apportion House seats using that over-
all number—using both citizens and
noncitizens in the mix. I think that is
wrong. I think that is contrary to the
whole intent of the Constitution and
the establishment of Congress as a
democratic institution to represent
citizens. I believe only citizens should
be in that particular calculation for
the reapportionment of the U.S. House
of Representatives.

This is a significant issue for many
States, including my State of Lou-
isiana. It has a very big and direct and
concrete impact on Louisiana and cer-
tain other States. It comes down to
this: If the census is done next year
and reapportionment happens using ev-
erybody—citizens and noncitizens—
Louisiana is going to lose a seat in the
U.S. House of Representatives. We will
lose one-seventh of our standing there,
our representation there, our clout. If
the census was done and only the num-
ber of citizens was used to determine
reapportionment, Louisiana would not
lose that House seat. We would retain
seven seats. So that has a very big and
direct impact on my State of Lou-
isiana.

I would also point out that it will
have the same impact in seven other
States: North Carolina, South Caro-
lina, Oregon, Pennsylvania, Mis-
sissippi, Michigan, Iowa, and Indiana—
excuse me, eight other States. So a
total of nine States are in this posi-
tion, Louisiana being one of them. So
it is a very significant issue that di-
rectly impacts many citizens and many
States.

So I urge all of my colleagues to sup-
port getting a vote on the Vitter
amendment by denying cloture on the
Commerce-Justice-Science appropria-
tions bill. However you may vote, this
is an important issue, and however you
may vote, we need a full debate and a
vote. In particular, I would urge my
colleagues from North Carolina, South
Carolina, Oregon, Pennsylvania, Mis-
sissippi, Michigan, Iowa, Indiana, and,
of course, Louisiana to vote no on clo-
ture so we can examine this very sig-
nificant issue and so we can have a
vote on the Vitter-Bennett amend-
ment.

There has been discussion in at least
two areas that I wish to quickly ad-
dress. One is some discussion in the
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press, including from my distinguished
colleague from Louisiana, Senator
LANDRIEU, who has indicated that what
I just laid out in terms of the impact
on reapportionment isn’t true. Well, I
think every expert who has looked at
this, every demographer who has
looked at this agrees with what I just
said, that this factor is the difference
between Louisiana losing a House seat
or not and these other States losing a
House seat or not.

I would point out three experts, but
there are many others. Dr. Elliott
Stonecipher, demographer from Lou-
isiana, has been leading the charge on
this issue. I compliment him for his te-
nacity and his hard work. But there are
others as well. In an October 27, 2009,
New York Times article, my numbers
were again confirmed by Andrew Bev-
erage, professor of sociology at Queens
College, New York. He did an inde-
pendent analysis and said exactly the
same thing, that, yes, this issue of
whether we use citizens and nonciti-
zens in reapportionment does make
that huge difference for those States.
And last week, my analysis and my
numbers were confirmed yet again by
an independent and well-respected de-
mographic expert—again in my State
of Liouisiana—Greg Rigamer with GCR
and Associates. And that is very sig-
nificant.

Secondly, I wish to briefly address
this cost issue. It is interesting that in
this debate, the other side has been
flailing around for an argument
against my amendment, though nobody
has argued—or nobody whom I have
heard—that reapportionment should be
done counting citizens and noncitizens,
and that is more consistent with the
notion of Congress being the represent-
ative body of citizens of the United
States. So folks on the other side are
wildly flailing around for some argu-
ment, and the one they have come
across is cost: Oh my goodness, the
census would have to incur additional
cost to add this to the form.

Well, it is certainly true that it
would cost some more. I can’t give you
a precise dollar figure, but it would
cost something more. It is certainly
true it would have been better for this
to have been caught and debated ear-
lier rather than later. Unfortunately,
the committee of jurisdiction, the
Committee on Homeland Security and
Governmental Affairs, which reviews
the census forms, did not bring this
issue up in a significant way. I agree
with that. I don’t agree with this wild
figure that it would cost $1 billion.

Let me point out a couple of things.
First of all, the cost of the census has
ballooned from the last census. The
last census was $3.4 billion; this census
is going to be $14 billion. So the first
thing I would say, quite honestly, is
that it is pretty ironic for an agency
that has had a budget balloon from $3.4
billion in the last census to $14 billion
this census to say they can’t squeeze in
that question, that they can’t do it
right for $14 billion.
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Secondly, quite frankly, the Census
Bureau has a horrendous record in
terms of cost estimates. When they
threw out this very large, very round
figure of it costing an additional $1 bil-
lion, I called them and said: OK, can
you give us the rationale for that, the
background on that cost estimate?
After 3 weeks of asking for the data be-
hind that $1 billion claim, they sent us
one piece of paper with 10 bullet points
on it, all very general statements and
suggestions, with a final bottom line
being a nice even round figure of $1 bil-
lion—very unimpressive, in my opin-
ion, in terms of any precise accounting
for $1 billion.

I would also draw everyone’s atten-
tion to an October 7, 2009, GAO report
delivered to the Subcommittee on Fed-
eral Financial Management, Govern-
ment Information, Federal Services,
and International Security. It was
about the census. In that report, the
GAO said:

Given the Bureau’s past difficulties in de-
veloping credible and accurate cost esti-
mates, we are concerned about the reli-
ability of the figures that were used to sup-
port the 2010 budget.

In another example, the Office of the
Inspector General filed a report in 2008
about the census. In that report, the of-
fice inspected a particular cost esti-
mate from the Census Bureau that
came up to $494 million for a certain
portion of their activity, and they said:
We think this is a wildly inflated fig-
ure, and we can immediately identify
cost savings that bring it down to $348
million—a significant savings of al-
most $150 million. When the Census Bu-
reau was confronted with that, they
had to agree and they had to adopt the
lower figure.

So, Mr. President, the bottom line is
simple: We do a census every 10 years.
It is a very important event. We need
to do it right, and to do it right, we
need a full debate and a vote on this
central question embodied by the
Vitter-Bennett amendment. So I urge
all of my colleagues to vote no on clo-
ture of the Commerce-Justice-Science
appropriations bill to demand a reason-
able debate and vote on the Vitter-Ben-
nett amendment. This is an important
question, and we simply shouldn’t
forge ahead. Americans have a funda-
mental problem with not even asking
the citizenship question and therefore
forging ahead with a plan to reappor-
tion the entire U.S. House of Rep-
resentatives by putting noncitizens in
the mix, when the whole notion of our
representative democracy and of Con-
gress is to represent the citizens of the
country.

I urge my colleagues to support that
position, and I thank my colleagues
who have done so thus so far. In par-
ticular, I urge my colleagues from
North Carolina, South Carolina, Or-
egon, Pennsylvania, Mississippi, Michi-
gan, Iowa, Indiana, and certainly Lou-
isiana to stand up for their States, to
stand up for their interests, to stand up
for their clout and their representation
in the U.S. House of Representatives.
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With that, Mr. President, I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Ms. MIKULSKI. Mr. President, I ob-
ject to the Senator’s amendment, and I
object to the arguments he has made.

First of all, we adopt cloture so that
we can proceed on amendments that
are germane. Second, in terms of the
inaccurate accusation that we are
plowing ahead and forging forward, we
were on this bill for 4 days, with over 20
hours of debate. There was plenty of
time to talk about this amendment,
and I was here and ready to engage.

The other thing is that there have
been other times—since my bill was
pulled from the floor—called morning
business, when a Senator could talk for
any length of time on any topic he or
she wants. Yet silence, silence, silence.
So don’t use the cloture vote as a way
to say there wasn’t enough time.

Now let’s go to being asleep at the
switch. Two accusations were made—
the ballooning of the census cost. Well,
one of the reasons and the main reason
the cost is exploding is that the party
in power prior to 2008 was asleep at the
switch with the census. They com-
pletely dropped the ball on the new
technology for being able to go door to
door to get a count. It turned into a big
techno-boondoggle. It finally took the
Secretary of Commerce to uncover that
under that rock was another rock, and
under that rock were a lot of buckets
of malfunctioning microchips. So we
had to bail out Secretary Gutierrez and
the census because of the techno-boon-
doggle because the other party was
asleep at the switch in maintaining
strict quality controls.

Now let’s go to the asking of another
question. The Senator from Louisiana
says he wants to stand up for his State.
I agree, we have to stand up for the
States, but the time to stand up was in
April of 2007. Did you know that the
Census is mandated by law to submit
the questionnaires to Congress—and
they did? So for 1 year, from April 1,
2007, to the close of the review by Con-
gress 1 year later, April 2008, there was
plenty of time to say: We don’t like the
questionnaire; we want to add a citi-
zenship question. That was the time
and the place. When you are going to
stand up for your State, stand up at
the right time to make a difference and
not try to amend the law in a way that
is going to create administrative
havoc.

We can debate the merits of the ques-
tion, but I am here as an appropriator
on the process. The Census Bureau did
meet its statutory responsibility. It
submitted the questionnaire to the
Congress on April 1, 2007. It did not
come by stealth in the night, it was
not written in invisible ink, it was
written in English here for all to see—
and also in other languages we could
test and use—to say: Do you, Congress,
like this questionnaire? Do you have
any comments? For all those who want
to stand up, that was the time to do it
and the time to make a change.
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Let’s talk about the consequences. It
will delay the census so we could essen-
tially not meet our constitutional
mandate of having the census done in a
timely way. No. 2, it will cost, if we did
not do it, another $1 billion and wreak,
again, administrative havoc.

Let’s go into this whole claim about
citizens and noncitizens. The census al-
ready tracks the number of citizens
and noncitzens through a separate sur-
vey. We could talk about what this will
mean in reapportionment and so on.
Those questions are for debates that lie
with the Judiciary Committee.

We are not going to vote up or down
on the Vitter amendment, we are going
to vote on cloture. Why is cloture im-
portant? So we do not have distracting
amendments that are better offered on
the appropriate substance of the bill.
We have to fund the State, Commerce,
Justice, Science agencies. The FBI
needs us to fund this agency. The Mar-
shals Service needs us to fund this
agency. Federal law enforcement, our
Federal prisons—you might not like
whom the Obama administration puts
in Federal prisons, but we need Federal
prisons. So we need to pass cloture so
we can dispose of germane amendments
and move democracy forward.

Mr. President, how much time do I
have?

The PRESIDING OFFICER. The Sen-
ator from Maryland has 7% minutes re-
maining.

Ms. MIKULSKI. I wish to reserve my
time. Did the Senator from Kansas
have a question?

Mr. ROBERTS. I would be delighted
to respond to my good friend from
Maryland. I am in a position to yield
back all the minority’s time. We have
no more speakers.

Ms. MIKULSKI. Mr. President, we
are not prepared to yield back any
time. I reserve the remainder of my
time.

Mr. ROBERTS. Will
guished Senator yield?

Ms. MIKULSKI. Certainly.

Mr. ROBERTS. Today, the U.S. Ma-
rine Corps is celebrating its birthday.
As I speak, the Commandant of the Ma-
rine Corps, the Drum and Bugle Corps
and various and assorted marines are
over in the Russell Building. I am to
cut the cake, and I am getting into
deeper and deeper trouble if we delay
the ceremonies to the degree they
could be delayed. If somebody wants to
talk, obviously, you have 7 minutes,
but I appreciate any consideration you
might be able to give us.

Ms. MIKULSKI. That is one heck of
an argument, I respond to the Senator
from Kansas. I have great admiration
for the Marine Corps. If the Semper Fi
guys call and you need to cut the cake,
I will certainly be willing to cooperate.

Seriously, our congratulations to the
U.S. Marine Corps on their birthday.
We value them for what they have done
in their most recent conflicts and their
incredible history. They are truly Sem-
per Fi. In the spirit of what I hope will
be the comity of the day, the civility of

the distin-



S11148

the day, we yield back our time in
order to permit the vote.

Mr. ROBERTS. I tell the Senator
Semper Fi, and on behalf of the minor-
ity, I yield back all our time.

CLOTURE MOTION

The PRESIDING OFFICER. All time
has expired. Under the previous order,
pursuant to rule XXII, the Chair lays
before the Senate the pending cloture
motion, which the clerk will report.

The legislative clerk read as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close debate on the committee-
reported substitute amendment to H.R. 2847,
the Departments of Commerce, Justice and
Science and Related Agencies Appropria-
tions Act of Fiscal Year 2010.

Harry Reid, Barbara A. Mikulski, Bar-
bara Boxer, Robert Menendez, Charles
E. Schumer, Patty Murray, Tom Har-
kin, Patrick J. Leahy, Roland W.
Burris, Mark Begich, Ben Nelson, Dan-
iel K. Inouye, Debbie Stabenow, Ber-
nard Sanders, Dianne Feinstein, John
F. Kerry, Edward E. Kaufman.

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum
call is waived.

The question is, Is it the sense of the
Senate that debate on the committee-
reported substitute amendment to H.R.
2847, the Departments of Commerce,
Justice, and Science, and Related
Agencies Appropriations Act of 2010
shall be brought to a close?

The yeas are mandatory under the
rule.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Arizona (Mr. MCCAIN).

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 60,
nays 39, as follows:

[Rollcall Vote No. 335 Leg.]

YEAS—60
Akaka Franken Mikulski
Baucus Gillibrand Murray
Bayh Hagan Nelson (NE)
Begich Harkin Nelson (FL)
Bennet Inouye Pryor
Bingaman Johnson Reed
Boxer Kaufman Reid
Brown Kerry Rockefeller
Burris Kirk Sanders
Byrd Klobuchar Schumer
Cantwell Kohl Shaheen
Cardin Landrieu Specter
Carper Lautenberg Stabenow
Casey Leahy Tester
Conrad Levin Udall (CO)
Dodd Lieberman Udall (NM)
Dorgan Lincoln Warner
Durbin McCaskill Webb
Feingold Menendez Whitehouse
Feinstein Merkley Wyden

NAYS—39
Alexander Collins Hatch
Barrasso Corker Hutchison
Bennett Cornyn Inhofe
Bond Crapo Isakson
Brownback DeMint Johanns
Bunning Ensign Kyl
Burr Enzi LeMieux
Chambliss Graham Lugar
Coburn Grassley McConnell
Cochran Gregg Murkowski
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Risch Shelby Vitter
Roberts Snowe Voinovich
Sessions Thune Wicker
NOT VOTING—1
McCain

The PRESIDING OFFICER. On this
vote, the yeas are 60, the nays are 39.
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to.

The clerk will report.

The legislative clerk read as follows:

A bill (H.R. 2847) making appropriations
for the Departments of Commerce, Justice,
and Science, and Related Agencies for the
fiscal year ending September 30, 2010, and for
other purposes.

Pending:

Vitter/Bennett amendment No. 2644, to
provide that none of the funds made avail-
able in this act may be used for collection of
census data that does not include a question
regarding status of United States citizen-
ship.

Johanns amendment No. 2393, prohibiting
the use of funds to fund the Association of
Community Organizations for Reform Now
(ACORN).

Levin/Coburn amendment No. 2627, to en-
sure adequate resources for resolving thou-
sands of offshore tax cases involving hidden
accounts at offshore financial institutions.

Durbin modified amendment No. 2647, to
require the Comptroller General to review
and audit Federal funds received by ACORN.

Begich/Murkowski amendment No. 2646, to
allow tribes located inside certain boroughs
in Alaska to receive Federal funds for their
activities.

Ensign modified amendment No. 2648, to
provide additional funds for the State Crimi-
nal Alien Assistance Program by reducing
corporate welfare programs.

Shelby/Feinstein amendment No. 2625, to
provide danger pay to Federal agents sta-
tioned in dangerous foreign field offices.

Leahy amendment No. 2642, to include non-
profit and volunteer ground and air ambu-
lance crew members and first responders for
certain benefits.

Graham amendment No. 2669, to prohibit
the use of funds for the prosecution in article
III courts of the United States of individuals
involved in the September 11, 2001, terrorist
attacks.

Coburn amendment No. 2631, to redirect
funding of the National Science Foundation
toward practical scientific research.

Coburn amendment No. 2632, to require
public disclosure of certain reports.

Coburn amendment No. 2667, to reduce
waste and abuse at the Department of Com-
merce.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Ms. MIKULSKI. I ask for the regular
order.

Mr. NELSON of Florida. I suggest the
absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. NELSON of Florida. I ask unani-
mous consent that the order for the
quorum be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NELSON of Florida. Mr. Presi-
dent, the Food and Drug Administra-
tion is proposing a rule that will basi-
cally eliminate raw oysters from the
Gulf of Mexico. There have been 15 peo-
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ple in the past year who have died from
a bacterial infection that comes out of
raw oysters. But what has been discov-
ered is that the people had a pre-
existing condition prior to eating the
oysters that made their immune sys-
tem wear down so they were much
more susceptible. In a sweeping admin-
istrative executive branch decision try-
ing to correct a problem, they are sud-
denly proposing that they are going to
stop the rest of America eating raw
oysters from the Gulf of Mexico. This
is like saying: If you have a food al-
lergy to peanuts, we are going to ban
you eating peanuts unless you cook
them.

There is a thriving industry along
the coast of America, particularly the
gulf coast, that has a delicacy known
as raw oysters that people enjoy. Apa-
lachicola oysters, the creme de 1la
creme, are shipped all over the world.
And in some of the fanciest restaurants
you get Apalachicola oysters on the
half shell. The Food and Drug Adminis-
tration is about to basically ban raw
oysters from the Gulf of Mexico. Some
of us in the Senate are going to try not
to let it happen.

Senator LANDRIEU and I, who both
have some interest in this because it
affects our States, are filing a bill
today that would utilize the appropria-
tions means of not letting an appro-
priation be enacted or used for the pur-
pose of the FDA implementing such a
rule that would basically ban raw oys-
ters from the Gulf of Mexico. This is
trying to kill a gnat with a sledge-
hammer. If people were, because of a
preexisting condition, already subject
to coming down with an illness, there
is simply no sense. This is government
run amok. This is government out of
control. This is government trying to
kill a gnat with a sledgehammer. We
are not going to let it happen.

I inform the Senate today that we
are filing this legislation.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. FRANKEN. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRANKEN. I ask unanimous con-
sent to speak as in morning business
for up to 5 minutes and that the time
be charged postcloture.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. FRANKEN per-
taining to the introduction of S. 2734
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)

Mr. FRANKEN. Mr. President, I yield
the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
UDALL of New Mexico). The clerk will
call the roll.
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The legislative clerk proceeded to
call the roll.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NELSON of Florida. Mr. Presi-
dent, I wish to be recognized as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NELSON of Florida. Mr. Presi-
dent, it goes without saying that
NASA, the National Aeronautics and
Space Administration, is at a cross-
roads. It is an agency that has been
starved of funds, so it finds itself in the
position that its human-rated capable
vehicle, the space shuttle, will be ceas-
ing to fly after six more flights that
will continue to build the space station
and equip it.

This last flight will probably not be
until the first quarter of 2011. But the
crossroads NASA is facing is because it
has been starved of funds over the
course of the last half a dozen years, it
will not have a new human-rated vehi-
cle to take our crews to the Inter-
national Space Station. As a matter of
fact, there is a great deal of consterna-
tion and conflict within NASA itself as
to what that vehicle should be. So the
President, recognizing this earlier
when he appointed the new NASA Ad-
ministrator, GEN Charlie Bolden, set
up a blue ribbon panel headed by Nor-
man Augustine.

They have now reported, and the
strong inference of their extensive and
detailed report is that the vehicle that
was planned to fly but was obviously
going to be delayed because it hadn’t
been developed quickly enough, the
Ares I—by the way, the same vehicle
that had a very successful test flight a
week ago—the strong inference of the
Augustine Commission Report is that
the Ares I would not even be ready to
fly astronauts until the year 2017. Its
sole purpose would be, according to the
Augustine Commigssion Report, to get
astronauts to and from the space sta-
tion, and that would be, in the Augus-
tine report’s inference, too late. So
they are recommending, or at least the
strong inference of the recommenda-
tion in the Augustine report, is that
commercial vehicles be developed to
take cargo and crew to the Inter-
national Space Station. The Augustine
Commission Report is suggesting the
space station certainly should be kept
alive until the year 2020, but to now
start to reap some of the science from
the experiments that just now the
space station is getting equipped to be
able to do, in the nodule that is now
designated as a national laboratory on
the International Space Station.

If what I have said sounds confusing,
indeed it is. That is why NASA is at a
crossroads. NASA is even more at a
crossroads because NASA can’t do any-
thing unless it gets some serious new
additional money, and that is the
strong recommendation of the Augus-

CONGRESSIONAL RECORD — SENATE

tine Commission Report. What they
are saying is that NASA should have $1
billion extra over the President’s re-
quest in this fiscal year, the fiscal year
that started October 1 known as fiscal
year 2010, and that the next fiscal year
it should have an additional $2 billion
over the President’s baseline rec-
ommendation in the budget, and that
thereafter, for the decade, it should
have an additional $3 billion per year
to fill out the decade so that NASA can
do what it does best.

What does it do best? It explores the
unknown. It explores the heavens.
What should that architecture be? I
don’t think our Senate committee can
decide that. I don’t think the White
House can decide that, but the White
House can give direction and our com-
mittee can give direction to NASA to
go figure it out: Figure out what that
architecture is to do what NASA does
best, which is explore the heavens.
That direction 1is certainly rec-
ommended in the Augustine Commis-
sion Report as: Get out of low Earth
orbit. Expand out into the cosmos,
with humans, to explore.

So what I am hoping the President of
the United States, Barack Obama, is
going to do, now that he has received
the Augustine Commission Report—it
is my hope, it is my plea to the Presi-
dent that he will take their rec-
ommendations seriously and that he
will do three things. First, even in the
midst of an economic recession, when
the budgets are very constrained and
tight, he will say that a part of Amer-
ica we are not going to give up is our
role as explorers and that he will com-
mit to recommend in his budgets the
additional money as recommended by
the Augustine Commission, and in this
first year, this fiscal year we are in
now, fiscal year 2010, that is a lot easi-
er because you can get that additional
$1 billion out of the unused money in
the stimulus bill. But it gets tougher
as we get on down the line. That is the
first thing.

The second thing the President
should say to his administrator of
NASA, General Bolden, is convene the
guys and determine the architecture of
how we should go about and what is the
mission we are going to explore. I can
tell my colleagues that this Senator
thinks the goal should be to go to
Mars. It may not be to the surface of
Mars; it may be first to Phobos, one of
the moons of Mars; we would have to
spend so much less energy in getting
down to the surface of that moon be-
cause of the gravitational pull instead
of going all the way to the surface of
Mars. The science that we could gain
from that would be extraordinary.

Therefore, the President’s direction,
I would hope, to NASA would be: Fig-
ure out the architecture. Does that
mean we are going to take the Ares I
and make it into an Ares V?

Is that going to be the heavy lift ve-
hicle to get the hardware up to expand
out into the cosmos, be it to Phobos, be
it to an astroid, be it to the Moon? My
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hope is that the President would give
that direction: Figure out that archi-
tecture and what are the steps along to
the goal of getting to Mars. That would
be the second thing.

The third thing I hope the President
would do is give direction to NASA
that since NASA is at this crossroads
and since there is going to be disrup-
tion in the workforce because there is
not another human-rated rocket ready
after the space shuttle is shut down,
then you have to help the workforce.
You have to move work around among
the NASA centers. You have to bring in
new kinds of research and develop-
ment, of which NASA is a good exam-
ple of an R&D agency.

It is through the direction of those
three things that I think we can get
NASA out of this fix it finds itself in at
this crossroads point. Give the direc-
tion, No. 1, for the additional funding
that NASA needs; No. 2, direct NASA
to produce that architecture for explor-
ing the heavens; and No. 3, take care of
the workforce in the meantime.

Mr. President, I yield the floor and I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KAUFMAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KAUFMAN. Mr. President, I ask
unanimous consent to speak as in
morning business for up to 20 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KAUFMAN. Mr. President, I rise
today because I am deeply concerned
that just over 1 year since the collapse
of Lehman Brothers, a failure that
helped send us to the brink of depres-
sion, Wall Street is essentially un-
changed. Congress and the SEC have
not enacted any reform, and the Amer-
ican people remain at risk of another
financial debacle—not just because the
same practices that led to the crisis 14
months ago are continuing but from
new practices that are leading to new
problems and new systemic risks.

Last year, the financial world almost
came to an end. Yet most of Wall
Street then believed that no govern-
ment review or additional regulation
was necessary—right up until the mo-
ment government had to step in and
save it.

We had been assured that the system
was sound. We were assured that a host
of checks and balances were in place
that would suffice. We were assured
that companies have to report their fi-
nancial holdings with full disclosure
and transparency. We were assured
that accountants have to verify those
assets. We were assured that due dili-
gence is conducted on every deal and
transaction. We were assured that
boards of directors have a fiduciary
duty to undertake prudent risk man-
agement. We were sure that manage-
ment wanted their companies to thrive
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over the long term. Most important, we
were assured that regulatory bodies
and law enforcement agencies are in
place to police the system. But those
safeguards did not prevent the disaster.

In the past 10 years or more, one of
the most important safeguards—the
regulators—had simply given up on the
importance of regulation. We believed
and they believed that markets could
police themselves, they would self-reg-
ulate, and so in effect we pulled the
regulators off the field.

We now know the confluence of
events that led to the disaster, and
there is blame enough to go around. We
failed to regulate the derivatives mar-
ket. Government-backed agencies, such
as Fannie Mae and Freddie Mac,
pushed to make housing available for
greater numbers of people; unscrupu-
lous mortgage brokers pushed
subprime mortgages at every oppor-
tunity; and investment bankers pooled
and securitized those subprime mort-
gages by the trillions of dollars and
sold them like hotcakes. Rating agen-
cies, left unmonitored by the SEC, in-
credibly stamped these pools with AAA
ratings.

The SEC, which changed the capital-
to-leverage ratio level for investment
banks from 30-and-50-to-1, allowed
these banks to buy huge pools of these
soon-to-be toxic assets, and investment
banks wrote credit default swaps and
then hedged those risks without any
central clearinghouse, without any un-
derstanding of who was writing how
much or what it all meant—all of this,
incredible to believe, without any regu-
lation or oversight.

This chart conveys that banks were
involved in high-risk return invest-
ments that were largely unregulated.
Then, crash—the housing bubble burst
and a disaster of truly monumental
proportions struck. Americans lost $20
trillion in housing and equity value
during the ensuing financial meltdown.
The economy lurched into free fall, and
the GDP shrunk by a staggering per-
centage not seen since the 1950s.

What happened next? The American
taxpayer, the deep-pocket lender of
last resort, had to ride to the rescue.
We can barely even count the trillions
of dollars in taxpayer money that have
gone into bailing out the banks, AIG,
and a number of other financial insti-
tutions. That is not including the bil-
lions of taxpayer dollars we had to
spend to stimulate the economy.

We must never let this happen again.
Yet here we are 1 year later, with no
immediate crisis at hand, and we are
falling back into complacency. The
credit default swap market remains un-
regulated. The credit rating agencies
have not yet been reformed. The banks
are back to their old habits—paying
out billions of dollars in bonuses for
employees who are still engaged in
high-risk, high-reward practices.

What is the great lesson we should
have learned from the financial dis-
aster of 2008? When markets develop
rapidly and change dramatically, when
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they are not regulated, and when they
are not fully transparent, it can lead to
financial disaster. That is what hap-
pened in the credit default swap mar-
ket—rapid and dramatic change in the
market, no regulation, and opaqueness,
which equaled disaster. This must
never happen again.

I look forward to working with my
colleagues to regulate the derivatives
markets, to ensure that credit default
swaps are traded on an exchange or at
least cleared through a central clear-
inghouse with appropriate safeguards
enforced, and to enact meaningful fi-
nancial regulatory reforms.

At the same time, we need to be
looking carefully to see if these three
deadly ingredients—rapid techno-
logical development, lack of trans-
parency, and a lack of regulation—are
appearing again in other markets.
There is no question in my mind that
in today’s stock markets, those three
disastrous ingredients do exist.

Due to rapid technological advances
in computerized trading, stock mar-
kets have changed dramatically in re-
cent years. They have become so high-
ly fragmented that they are opaque—
beyond the scope of effective surveil-
lance—and our regulators have failed
to keep pace.

The facts speak for themselves. We
have gone from an era dominated by a
duopoly of the New York Stock Ex-
change and Nasdaq to a highly frag-
mented market of more than 60 trading
centers.

Dark pools, which allow confidential
trading away from the public eye, have
flourished, growing from 1.5 percent to
12 percent of market trades in under 5
years.

Competition for orders is intense and
increasingly problematic. Flash orders,
liquidity rebates, direct access granted
to hedge funds by the exchanges, dark
pools, indications of interest, and pay-
ment for order flow are each a con-
sequence of these 60 centers all com-
peting for market share.

Moreover, in just a few short years,
high-frequency trading, which feeds ev-
erywhere on small price differences in
the many fragmented trading venues,
has skyrocketed from 30 percent to 70
percent of the daily volume.

Indeed, the chief executive of one of
the country’s biggest block trading
dark pools was quoted 2 weeks ago as
saying that the amount of money de-
voted to high-frequency trading could
“‘quintuple between this year and
next.”

Let’s put the last chart back up for a
second. Again, we have learned that if
you have rapid and dramatic change,
opaqueness, and no effective regula-
tion, which is exactly what exists in
the high frequency trading markets, we
have a disaster. We should look at this
in terms of high-frequency trading. We
have no effective regulation in these
markets.

Last week, Rick Ketchum, the chair-
man and CEO of the Financial Industry
Regulatory Authority—the self-regu-
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latory body governing broker-dealers—
gave a very thoughtful and candid
speech, which I applaud. In it, Mr.
Ketchum admitted that we have inad-
equate regulatory market surveillance.

His candor was refreshing but also
ominous:

There is much more to be done in the areas
of front-running, manipulation, abusive
short selling, and just having a better under-
standing of who is moving the markets and
why.

Mr. Ketchum went on to say:

[T]here are impediments to regulatory ef-
fectiveness that are not terribly well under-
stood and potentially damaging to the integ-
rity of the markets . . . The decline of the
primary market concept, where there was a
single price discovery market whose on-site
regulator saw 90-plus percent of the trading
activity, has obviously become a reality. In
its place are now two or three or maybe four
regulators all looking at an incomplete pic-
ture of the market—

And this is important—
and knowing full well that this fractured ap-
proach does not work.

At the same time that we have no ef-
fective regulatory surveillance, we
have also learned about potential ma-
nipulation by high-frequency traders.

Last week, the Senate Banking Sub-
committee for Securities, Insurance,
and Investment held a hearing on a
wide range of important market struc-
ture issues. At the hearing, Mr. James
Brigagliano, co-acting director of the
Division of Trading and Markets, testi-
fied that the Commission intends to do
a ‘‘deep dive’’ into high-frequency trad-
ing issues due to concerns that some
high-frequency programs may enable
possible front-running and manipul