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When I was at Wharton back in the
midsixties, the uptick rule was an arti-
cle of faith. But a couple years ago, the
70-year-old uptick rule became another
casualty of deregulation, an impedi-
ment to market liquidity, they said.

A little over a year later, two of the
Nation’s biggest banks—Bear Stearns
and Lehman Brothers—had collapsed.
Lehman’s failure alone, with $613 bil-
lion in debt, was far and away the larg-
est bankruptcy in U.S. history. Both
banks were victims of their own risky
behavior and their own poor judgment.
Their thinking was clouded by an aura
of invincibility—willingly taking high-
ly leveraged positions in what turned
out to be toxic assets.

But while Bear and Lehman certainly
are responsible for their actions, naked
short selling played a crucial role in
accelerating their fate.

I wish to make an important distinc-
tion. Short selling is a well-established
market practice. It can enhance mar-
ket efficiency and price discovery. I,
myself, have sold stock short on many
occasions, but I always had to borrow
the stock first before I could sell into
the market.

Naked short selling is another mat-
ter altogether. It occurs when someone
sells a stock they do not own and have
not borrowed. Naked short selling cre-
ates two risks in the marketplace. The
seller may not be able to deliver the
necessary shares on delivery date and
bad actors can manipulate stocks
downward, repeatedly selling some-
thing they do not own.

Naked short selling, without first
borrowing or obtaining a so-called hard
locate of the shares, essentially in-
creases the number of shares in the
market, which tends to lower the value
of the stock.

It is exactly as if I made three copies
of my car’s title and then sold the title
to three different people. By the time I
sold my third title, it would likely be
impossible to deliver the car to the
third buyer and its value would also
have declined.

When Bear Stearns and Lehman
started to crumble, many believed ma-
nipulative naked short sellers, using a
series of large and frequent short sales
known as bear raids, helped drive both
firms into the ground. Bear Stearns’
stock dropped from $57 to $3 in 3 days.
Let me repeat. Bear Stearns’ stock
dropped from $57 to $3 in just 3 days.

When Lehman collapsed, an aston-
ishing 32.8 million shares in the com-
pany had been sold short and not deliv-
ered on time.

The SEC has proven incapable of
both preventing market manipulation
from happening and punishing those re-
sponsible for it. We cannot allow this
to continue.

Since March, a bipartisan group of
Senators and I have been calling on the
Commission to reinstate some form of
the uptick rule and put a rule in place
that the SEC Enforcement Division
could use to stop naked short sellers
dead in their tracks.
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At a recent SEC roundtable, major
problems with the current regulatory
structure were exposed. Even panelists
heavily stacked in favor of industry ad-
mitted that compliance with the re-
quirement is widely ignored. Commis-
sioner Elisse Walter acknowledged,
prosecuting naked short sellers on the
reasonable belief standard is a ‘‘very
difficult case to bring.”

Because the ‘‘reasonable belief”
standard is unenforceable, abusive
short sellers are essentially free to en-
gage in criminal activities without fear
of facing criminal prosecution.

The SEC’s silence speaks volumes.
They have given no indication that
there will ever be action. Nothing—
from the SEC’s strategic plan to var-
ious speeches by SEC executives—ac-
knowledges that this is a priority. The
SEC has taken action on insider trad-
ing; it should devote the same inten-
sity of purpose to stopping abusive
naked short selling.

I suspect the problem is that our fi-
nancial institutions, which can now
trade stocks with previously unimagi-
nable speed and frequency, simply are
unwilling to support any regulation
that will slow down their profit- maxi-
mizing programs. High-frequency trad-
ers balk at the suggestion that they
wait in line and get their ticket
punched—by first obtaining a ‘‘hard lo-
cate” of the stock—before selling
short. If that is the case, then we are
letting technological developments on
Wall Street dictate our regulatory and
enforcement destiny rather than vice
versa. That philosophy is simply unac-
ceptable.

Clearly, the cost of inaction in this
area is too great to ignore. Accord-
ingly, I urge my colleagues to join Sen-
ators ISAKSON, TESTER, SPECTER,
CHAMBLISS, and me as cosponsors of S.
605, which requires the SEC to move
quickly to address naked short selling
by reinstating the substance of the
prior uptick rule and requiring traders
to obtain a contractual hard locate be-
fore selling short. We need to send a
strong message to the SEC that the
Congress will not tolerate inaction on
this critical issue.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona, the
Republican whip.

——
HEALTH CARE REFORM

Mr. KYL. Mr. President, the goal
shared by all of us in the Senate is to
make health care more affordable for
Americans. Some ask why there hasn’t
been more support for medical liability
reform—a popular, cost-free measure
that would unquestionably yield sig-
nificant savings for patients and doc-
tors. The most honest answer to that
question came from former Vermont
Governor and Democratic National
Party Chairman Howard Dean, who
said at an August townhall meeting in
Virginia that medical liability reform
has not been included in any of the

October 20, 2009

Democrats’ bills because they don’t
want to take on the trial lawyers.

Protecting trial lawyers should not
be the goal of health care reform. Their
multimillion-dollar ‘‘jackpot justice”
lawsuits drive up the cost of health
care for everyone and are a big reason
America’s health care premiums have
soared. Why? To help guard themselves
from ruinous lawsuits, physicians must
purchase expensive medical liability
insurance, often at a cost of $200,000 a
year or more for some specialists such
as obstetricians and anesthesiologists.

Because doctors pay for this insur-
ance, patients do too. Hudson Institute
economist Diana Furchtgott-Roth esti-
mates that 10 cents of every dollar paid
for health care goes toward the cost of
doctors’ medical liability insurance.
Dr. Stuart Weinstein, the former presi-
dent of the American Academy of Or-
thopedic Surgeons, has written about
the extra cost of delivering a baby be-
cause of the high cost of these pre-
miums. If a doctor delivers 100 babies a
year and pays $200,000 for medical li-
ability insurance, then ‘“$2,000 of the
delivery cost for each baby goes to pay
the cost of the medical liability pre-
mium,” Dr. Weinstein wrote. So the
costs of this insurance, passed on to pa-
tients, are real.

An even bigger cost related to the
threat of lawsuits is doctors’ use of de-
fensive medicine. The looming specter
of lawsuits makes most doctors feel
they have no choice but to take extra
or defensive precaution when treating
patients. A 2005 survey published in the
Journal of the American Medical Asso-
ciation found that 92 percent of doctors
said they had made unnecessary refer-
rals or ordered unnecessary tests and
procedures solely to shield themselves
from medical liability litigation.

To say the costs of defensive medi-
cine are high is an understatement.
Sally Pipes, president of the Pacific
Research Institute, has found that de-
fensive medicine costs $214 billion per
year. A new study by
PricewaterhouseCoopers reveals simi-
lar findings, pegging the annual cost at
$239 billion. So you have the approxi-
mate amount here—$214 billion and
$239 billion. In any event, defensive
medicine imposes a huge cost on the
American public.

Medical liability reform would work
to bring down health care costs for pa-
tients and doctors. Among the ways to
do it are capping noneconomic damage
awards and attorney’s fees and imple-
mentation of stricter criteria for ex-
pert witnesses who are testifying in
these medical liability lawsuits. Trial
lawyers frequently use their own ex-
perts to criticize the defendant doctor’s
practice. Well, the experts should have
no relationship with or financial gain
from the plaintiff’s lawyer, and they
should have real expertise in the area
of medicine at issue.

Some States, including my home
State of Arizona, have already imple-
mented medical liability reform meas-
ures with positive results.
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Dr. James Carland, who is president
and CEO of MICA, which is Arizona’s
largest medical liability insurer, wrote
a letter to me recently to describe
some of the results he has seen from
medical liability laws implemented in
Arizona, specifically from two stat-
utes—one that reformed expert witness
standards and another that imposed a
requirement to inform the defendant,
before trial, of expert witness testi-
mony and to preview the substance of
that testimony. Dr. Carland wrote that
the enactment of these two statutes
has ‘“‘reduced meritless medical mal-
practice suits’” in Arizona. Indeed,
after their enactment, medical liabil-
ity suits dropped by about 30 percent.
That drop has been accompanied by a
drop in medical liability premiums.
Since 2006, MICA has reduced pre-
miums and returned about $90 million
to its members in the form of policy-
holder dividends.

Another State that has had success
with medical liability reform is Texas,
which passed a series of measures in
2003, including limits on noneconomic
damages and a higher burden-of-proof
requirement for emergency room neg-
ligence. The number of doctors prac-
ticing in Texas has now skyrocketed,
while costs have plummeted. It has
been widely reported that since those
reforms were implemented, medical li-
censes in Texas have increased by 18
percent and 7,000 new doctors have
moved into the State.

To reduce costs for both physicians
and patients, Senator CORNYN and I
have introduced legislation that would
achieve medical liability reform by
combining what has worked best in our
two States, Texas and Arizona. We
have taken the Texas stacked cap
model for noneconomic damages and
coupled it with expert witness statutes
proven to limit the filing of meritless
lawsuits.

Republicans offered these kinds of li-
ability reform amendments during the
Finance Committee markup, but all of
them were ruled out of order by the
chairman of the committee. One of
these amendments, recently scored by
the Congressional Budget Office, would
have saved the Federal Government $54
billion in health care costs over the
next 10 years. My colleague from Ne-
vada, Senator ENSIGN, asked the Direc-
tor of the CBO if we could expect a
similar approximate reduction in cost
in the private sector, since about half
of all medical costs are paid for by gov-
ernment and the other half in the pri-
vate sector. Dr. Elmendorf, the Direc-
tor of the CBO, agreed that we could
expect approximately the same addi-
tional amount of savings in the private
sector. That would be well over $100
billion.

Medical liability reform enjoys heavy
support among our bosses—the Amer-
ican people. According to a new Man-
hattan Institute paper, 83 percent of
Americans want to see it in any health
care bill passed by the Congress. De-
spite this support and the concrete evi-
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dence that it would lower health care
costs for doctors, patients, and the gov-
ernment, none of the health care bills
being written by congressional Demo-
crats tackle medical liability reform.
It makes no sense that in debates
about bringing down cost, this com-
monsense measure is ignored by the
majority party. If we are serious about
making health care more affordable,
we must have medical liability reform.
We will work for the American people,
not the trial lawyers.

Mr. President, I suggest the absence
of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. CARDIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
KAUFMAN). Without objection, it is so
ordered.

The Senator from Maryland is recog-
nized.

Mr. CARDIN. I thank the Chair.

(The remarks of Mr. CARDIN per-
taining to the introduction of S. 1816
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”)

Mr. CARDIN. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DORGAN. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

FISCAL POLICY

Mr. DORGAN. Mr. President, in re-
cent weeks, and especially in more re-
cent days, we have had a lot of discus-
sions on the floor of the Senate by
Members about the Federal budget def-
icit and about fiscal policy. It is a seri-
ous issue in my judgment, one to which
we have to pay a lot of attention. But
some of the discussion on the floor of
the Senate has been wrapped in par-
tisan wrapping. The suggestion is the
fingers are all pointing to the new
President—mew because he has been in
office only 10 months. Somehow this
very deep fiscal policy hole, these very
large and growing Federal budget defi-
cits, should be laid at his feet.

The fact is, in my judgment, there is
plenty of responsibility to go around
on all parts. I am going to talk a little
about that. This administration knows
it. They have some responsibility. This
Congress certainly has major responsi-
bility. The past administration has sig-
nificant responsibility.

The American people are a lot less
interested in who wants to own up to
that responsibility than they are about
who is going to try to do something to
fix our deficit problems. We cannot
have deficits that are growing far out

S10561

into the future. We cannot continue to
deliver a level of government the
American people are unable or unwill-
ing to pay for without very serious
consequences to the American way of
life. I want to talk just a bit about
that.

First and foremost, the deficits are
growing and have been very serious. It
is not unusual that in the middle of the
deepest recession since the Great De-
pression we would have growing Fed-
eral budget deficits. Why? Because
more people are unemployed, out of
work. More people need the kind of so-
cial services and the stabilizing pay-
ments that we do. When people are in
trouble and we are in a recession, that
increases the spending.

It is also the case that the amount of
revenue we expected this year is down
about $400 billion because people are
making less money, corporations are
making less money, less is coming in in
tax revenue. So it is not unusual, in
the middle of the most significant eco-
nomic trouble since the 1930s that we
have higher spending, less revenue, and
therefore deficits that are ratcheting
up.

Deficits just by themselves would not
necessarily be something that we
would object to if the deficits purchase
something of great value that was nec-
essary at this moment. Ask this ques-
tion and I expect the answer is self-evi-
dent. What if someone said: You need
to spend $1 trillion that you do not
have, $1 trillion of deficits right now,
but if you do that, if you spend that $1
trillion, you will cure cancer. Do you
think anyone would say: No, that is
not a smart thing to do. Of course we
would do that, because it would pro-
mote dramatic dividends for a long
time.

But regrettably that is not what this
deficit is about. This is not about hav-
ing done something of significant
merit. This is largely a structural def-
icit in which we have an expenditure
base that is growing, and a revenue
base that has not kept up, and now it
has been aggravated, especially in a
very deep recession. When I see the
folks on the other side of this aisle
come to the Senate to talk about gen-
erational theft, and to point fingers at
the administration, let me be quick to
point out, there is a long history to
how we got to where we are, a very
long history that does not start at 1600
Pennsylvania Avenue in January of
this year. Let me revisit a little bit of
that history, if I might. I am not doing
it to suggest that one side is all right
and the other side is all wrong. I am
doing it because there are people who
come to the floor of the Senate seem-
ing to act as if they were exploring the
surface of Mars while all of this was
going on. In fact, they were not. Many
of them were here in this Chamber.

When President Clinton left office in
the year 2000, we had a $236 billion
budget surplus. That was called the
“unified surplus.”” The actual ‘‘on-
budget surplus’” which does not count
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