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is defined in important respects by the
doctrine of inherency. Under that doc-
trine, once a product is sold on the
market, any invention that is nec-
essarily present or inherent to the
product and that would be recognized
as such by a person skilled in the art is
itself deemed to be publicly available.
Such an invention becomes publicly
available art and cannot be patented.
See generally Rosco, Inc. v. Mirror Lite
Co., 304 F.3d 1373, 1380-81 (Fed. Cir.
2002).

To address the possible concern that
a uniform available-to-the-public
standard might allow secret commer-
cialization of a product followed by be-
lated patenting, I should note that a
manufacturer who embarked on such a
course would run the risk that, under
the first-to-file system, someone else
might patent the invention out from
under him. Perhaps for this reason,
among others, industrialized countries
that currently employ this standard do
not appear to have experienced signifi-
cant problems with manufacturers at-
tempting secret commercialization and
late patenting of their products.

The bill also includes other provi-
sions that would make the patent sys-
tem more objective and transparent.
Section 3(c) eliminates current law’s
best-mode requirement, and section 15
strikes several provisions of title 35
that require inquiry into a patentee’s
subjective intent. Any useful informa-
tion that might be supplied by describ-
ing a patent’s best mode generally also
will be provided while satisfying the
written description and enablement re-
quirements. And because the best-mode
requirement turns on the patentee’s
subjective intent, rather than on objec-
tive facts, it often becomes grounds for
deposition of the inventor and other
discovery. Eliminating that require-
ment will make patent litigation less
burdensome.

My bill also strikes S. 1145’s elimi-
nation of the exception to the 18-month
publication requirement. Small-patent-
owners’ groups have persuaded me that
the current exception should be pre-
served. That exception, although used
only about 40,000 times annually, is in-
voked heavily by small-business appli-
cants. These smaller applicants believe
that the opt-out of 18-month publica-
tion allows them to preserve the mar-
ket advantage generated by their inge-
nuity, and prevents their inventions’
being appropriated in foreign coun-
tries, in the event that their applica-
tion is not granted or is only granted
on a second attempt. Under Secretary
Jon Dudas, in his June 6, 2007, Judici-
ary Committee testimony, also ex-
pressed doubt about the wisdom of
eliminating the current exception. He
noted that serious concerns had been
expressed ‘‘by independent inventors
and small entities that large entities
and foreign interests may misappro-
priate their inventions upon disclosure
and prior to issuance of a patent.”

Sections 12 and 13 of the bill are car-
ried over from S. 1145 as reported by
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the Judiciary Committee. I have in-
cluded additions to those sections that
I understand that their supporters had
intended to adopt and have also made
an addition of my own to section 12.
The new subsection (c¢) in that section
converts various day-based deadlines in
title 35 into month-based deadlines.
Month-based deadlines are easier to
calculate. The use of months should
make it easier to avoid the type of
ministerial mistake that apparently is
the cause for section 12. It should also
save the patent system hundreds of
billable hours over the years.

Section 2(b) of the bill includes a
minor modification to the CREATE
Act, Public Law 108-453. This change
more closely aligns the text of that act
to the PTO’s current and uncontested
interpretation of that act with regard
to who must own the prior art that is
regarded as jointly owned by the par-
ties to a joint research agreement pur-
suant to the CREATE Act.

And last, but certainly not least, sec-
tion 14 of the bill consists of the
Coburn amendment, which would cre-
ate a revolving fund for PTO fees.
Under that amendment, all fees paid by
patent and trademark applicants and
owners to the PTO would remain in the
PTO and could not be diverted to unre-
lated Government programs.

According to Senator COBURN, the
fees collected by PTO are more than
adequate to pay for the costs of all pat-
ent examinations and other PTO pro-
ceedings. But PTO is not allowed to
keep those fees. Instead, the fees are
deposited into the U.S. Treasury, and
PTO’s operations are funded by a con-
gressional appropriation. It is that ap-
propriation that effectively determines
on an annual basis what portion of the
fees that PTO has collected it will be
allowed to keep and use.

Since 1992, Congress has diverted
over $750 million in PTO fees to other
governmental programs. As recently as
2004, over $100 million was diverted
from the PTO.

Fee diversion unquestionably has a
negative impact on the patent system.
In recent years, it has hampered PTO’s
ability to hire an adequate number of
examiners. Multiple studies and mul-
tiple witnesses at congressional hear-
ings have concluded that fee diversion
contributes to the growing backlog and
lengthening pendency of patent appli-
cations. It currently takes nearly 3
years to get a patent, and 786,000 appli-
cations are pending. That means that
large numbers of businesses, univer-
sities, and other inventors are waiting
to learn if they will receive a patent
for their invention.

Because of recent public outcry over
lengthy patent-application pendency
periods, the administration and Con-
gress have abstained from diverting
PTO fees since 2004. As a result, PTO
has been able to hire a record number
of new examiners and begin to address
its backlog of applications. Unless the
Coburn amendment is enacted into law,
however, Congress and the administra-
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tion could easily begin diverting PTO
fees again in future years. Certainly,
any bill that aspires to deserve the
title ‘‘Patent Reform Act” should in-
clude a revolving-fund provision.

I thank all of the individuals who
have assisted my attempts to under-
stand and find answers to the difficult
questions posed by efforts to improve
the patent system, and I look forward
to next year’s congressional debate on
patent reform legislation.

————
JUVENILE JUSTICE AND DELIN-
QUENCY PREVENTION REAU-

THORIZATION ACT

Mr. LEAHY. Mr. Presdient, in July,
the Senate Judiciary Committee re-
ported the Juvenile Justice and Delin-
quency Prevention Reauthorization
Act, an important bill designed to pro-
tect our communities and particularly
our most precious asset, our children. I
am disappointed that Republican ob-
jections continue to prevent this vital
bipartisan legislation from passing the
Senate this year.

This bill seeks to not only keep our
children safe and out of trouble, but
also to help ensure they have the op-
portunity to become productive adult
members of society. Senator SPECTER
and Senator KOHL have been leaders in
this area of the law for decades, and I
was honored to join with them once
again to introduce this important ini-
tiative.

The Juvenile Justice and Delin-
quency Prevention Act sets out Fed-
eral policy and standards for the ad-
ministration of juvenile justice in the
states. It authorizes key Federal re-
sources for States to improve their ju-
venile justice systems and for commu-
nities to develop programs to prevent
young people from getting into trouble.
With the proposed reauthorization of
this important legislation, we recom-
mit to these important goals. We also
push the law forward in key ways to
better serve our communities and our
children.

The basic goals of the Juvenile Jus-
tice and Delinquency Prevention Act
remain the same: keeping our commu-
nities safe by reducing juvenile crime,
advancing programs and policies that
keep children out of the criminal jus-
tice system, and encouraging States to
implement policies designed to steer
those children who do enter the juve-
nile justice system back onto a track
to become contributing members of so-
ciety.

The reauthorization that we consider
today augments these goals in several
ways. First, this bill encourages states
to move away from keeping young peo-
ple in adult jails. The Centers for Dis-
ease Control and Prevention concluded
late last year that children who are
held in adult prisons commit more
crimes, and more serious crimes, when
they are released, than children with
similar histories who are kept in juve-
nile facilities. After years of pressure
to send more and more young people to
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adult prisons, it is time to seriously
consider the strong evidence that this
policy is not working.

We must do this with ample consider-
ation for the fiscal constraints on
States, particularly in these lean budg-
et times, and with ample deference to
the traditional role of States in setting
their own criminal justice policy. We
have done so here. But we also must
work to ensure that unless strong and
considered reasons dictate otherwise,
the presumption must be that children
will be kept with other children, par-
ticularly before they have been con-
victed of any wrongdoing.

As a former prosecutor, I know well
the importance of holding criminals
accountable for their crimes with
strong sentences. But when we are
talking about children, we must also
think about how best to help them be-
come responsible, contributing mem-
bers of society as adults. That keeps us
all safer.

I am disturbed that children from mi-
nority communities continue to be
overrepresented in the juvenile justice
system. This bill encourages States to
take new steps to identify the reasons
for this serious and continuing problem
and to work together with the Federal
Government and with local commu-
nities to find ways to start solving it.

I am also concerned that too many
runaway and homeless young people
are locked up for so-called status of-
fenses, like truancy, without having
committed any crime. In a Judiciary
Committee hearing earlier this year on
the reauthorization of the Runaway
and Homeless Youth Act, I was amazed
by the plight of this vulnerable popu-
lation, even in the wealthiest country
in the world, and inspired by the abil-
ity of so many children in this des-
perate situation to rise above that ad-
versity.

This reauthorization of the Juvenile
Justice Act takes strong and signifi-
cant steps to move States away from
detaining children from at-risk popu-
lations for status offenses and requires
States to phase out the practice en-
tirely in 3 years, but with a safety
valve for those States that are unable
to move quite so quickly due to limited
resources.

As I have worked with experts on this
legislation, it has become abundantly
clear that mental health and drug
treatment are fundamental to making
real progress toward keeping juvenile
offenders from reoffending. Mental dis-
orders are two to three times more
common among children in the juve-
nile justice system than in the general
population, and fully 80 percent of
young people in the juvenile justice
system have been found by some stud-
ies to have a connection to substance
abuse. This bill takes new and impor-
tant steps to prioritize and fund men-
tal health and drug treatment.

The bill tackles several other key
facets of juvenile justice reform. It em-
phasizes effective training of personnel
who work with young people in the ju-
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venile justice system, both to encour-
age the use of approaches that have
been proven effective and to eliminate
cruel and unnecessary treatment of ju-
veniles. The bill also creates incentives
for the use of programs that research
and testing have shown to work best.

Finally, the bill refocuses attention
on prevention programs intended to
keep children from ever entering the
criminal justice system. I was struck
when Chief Richard Miranda of Tucson,
AZ, said in a December hearing on this
bill that we cannot arrest our way out
of the problem. I heard the same senti-
ment from Chief Anthony Bossi and
others at the Judiciary Committee’s
field hearing earlier this year on young
people and violent crime in Rutland,
VT. When seasoned police officers from
Rutland, VT, to Tucson, AZ, tell me
that prevention programs are pivotal, I
pay attention.

Just as this administration and re-
cent Republican Congresses have gut-
ted programs that support State and
local law enforcement, so they have
consistently cut and narrowed effective
prevention programs, creating a dan-
gerous vacuum. We need to reverse this
trend and help our communities imple-
ment programs proven to help Kkids
turn their lives around.

I have long supported a strong Fed-
eral commitment to preventing youth
violence, and I have worked hard on
past reauthorizations of this legisla-
tion, as have Senators SPECTER and
KOHL and others on the Judiciary Com-
mittee. We have learned the impor-
tance of balancing strong law enforce-
ment with effective prevention pro-
grams. This reauthorization pushes for-
ward new ways to help children move
out of the criminal justice system, re-
turn to school, and become responsible,
hard-working members of our commu-
nities.

This legislation seeks to move the
country in new directions to protect
our communities and give our children
the chance they need to grow up to be
productive members of society. But we
were careful to do so with full respect
for the discretion due to law enforce-
ment and judges, with deference to
states, and with a regard for difficult
fiscal realities.

It is unfortunate that, despite the bi-
partisan nature of the legislation and
the careful consideration and consulta-
tion that went into drafting it, Repub-
lican objections have prevented this
important bill from passing and help-
ing to keep our children and our com-
munities safe. I hope, while there is
still time, that all Senators will decide
to support and pass this vital reauthor-
ization.

———

PUBLIC CORRUPTION PROSECU-
TION IMPROVEMENTS ACT

Mr. LEAHY. Mr. President, more
than a year ago, I introduced a bill
aimed at restoring Americans’ faith in
their elected officials. The bipartisan
Public Corruption Prosecutions Im-
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provements Act would complement the
accomplishments this Congress has
made in passing important ethics and
lobbying reforms by giving law en-
forcement additional tools and re-
sources to root out corrupt conduct.
Although the Judiciary Committee re-
ported the bill last November, it has
been stalled on the Senate floor for
nearly a year. In the waning days of
this Congress, we should take the op-
portunity to take up and promptly pass
this critical legislation.

Since the bill’s introduction, we have
seen repeated instances of rampant and
corrosive corruption at all levels of
government, including at key Federal
agencies. Just this month, the Office of
Inspector General for the Department
of the Interior documented numerous
instances where the ‘‘royalty-in-kind”’
program—a program that collects bil-
lions of dollars from private companies
that tap key energy resources—was
corrupted by Federal employees who
accepted benefits from energy compa-
nies ‘‘with prodigious frequency.” In-
vestigators and prosecutors must have
the resources and tools they need to go
after this kind of corrupt conduct that
compromises America’s security. Too
often, though, strained budgets and
loopholes in existing corruption laws
mean that corrupt conduct goes un-
checked or simply cannot be pros-
ecuted.

Make no mistake: the stain of cor-
ruption has spread to all levels of Gov-
ernment and has affected both major
political parties. This is not a Demo-
cratic or Republican problem—it is an
American problem that victimizes
every single one of us by chipping away
at the foundations of our democracy.
Congress must send a strong signal
that it will not tolerate public corrup-
tion by providing better tools for Fed-
eral investigators and prosecutors to
combat it. This bill will do exactly
that.

We are also just now learning the
role of fraud and perhaps corruption in
the catastrophic unraveling of the fi-
nancial markets and the economy.
Prosecutors must have every tool at
their disposal to restore account-
ability. This bill will strengthen the
tools prosecutors have to crack down
on these insidious crimes.

The bill gives investigators and pros-
ecutors more time and resources to ef-
fectively enforce existing anti-corrup-
tion laws. Specifically, it extends the
statute of limitations from 5 to 6 years
for the most serious public corruption
offenses. Public corruption cases are
among the most difficult and time-con-
suming cases to investigate and pros-
ecute. Bank fraud, arson and passport
fraud, among other offenses, all have
10-year statutes of limitations. Public
corruption offenses cut to the heart of
our democracy, and a more modest in-
crease to the statute of limitations is a
reasonable step to help our corruption
investigators and prosecutors do their
jobs.
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