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States, and for the first time the Lon-
don exchange imposed comparable po-
sition limits in order to be allowed to
keep its trading terminals in the
United States. This is the very action
our legislation called for.

However, although the CFTC took
those important steps that will go a
long way toward closing the London
loophole, Congress still needs to pass
the legislation to make sure the Lon-
don loophole is closed. The legislation
would put the conditions the CFTC has
imposed upon the London exchange
into statute, and ensure that the CFTC
has clear authority to take action
against any U.S. trader who is manipu-
lating the price of a commodity or ex-
cessively speculating through the Lon-
don exchange, including requiring trad-
ers to reduce positions.

There are additional steps that need
to be taken to address the issue of en-
suring that increasing speculation in
our commodity markets is not driving
up commodity prices.

The legislation we are introducing
today is a practical, workable approach
that will enable the CFTC to obtain
key information about the over-the-
counter market to enable it to prevent
manipulation and excessive specula-
tion. It will provide the CFTC with the
authority to take action in the over-
the-counter market to prevent exces-
sive speculation and price manipula-
tion, such as by requiring large traders
to reduce their holdings of futures con-
tracts. It enables the CFTC to obtain
information on large trades in the
over-the-counter market so it can de-
termine whether any trader or class of
traders has excessive holdings that
may affect market prices, and whether
such positions should be reduced.

This legislation will ensure that
large traders cannot avoid the CFTC
reporting requirements by using the
unregulated over-the-counter market
instead of the regulated exchanges. It
will ensure that the CFTC can take ap-
propriate action, such as by requiring
reductions in holdings of futures con-
tracts against traders with large posi-
tions in order to prevent price manipu-
lation or excessive speculation, regard-
less of whether the trader’s position is
on an exchange or in the over-the-
counter market.

The approach in this bill is practical
and workable. I thank Senator FEIN-
STEIN for her important support of this
legislation.

Mr. President, I ask unanimous con-
sent, that a summary of the bill be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE LEVIN-FEINSTEIN ‘‘OVER-THE-COUNTER

SPECULATION ACT”’
SUMMARY

The Levin-Feinstein ‘‘Over-the-Counter
Speculation Act’” would give the Commodity
Futures Trading Commission (CFTC) author-
ity to direct a trader to reduce its positions
in the OTC market to prevent price manipu-
lation and excessive speculation in CFTC-
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regulated markets. To provide the CFTC
with information necessary to prevent price
manipulation and excessive speculation in
these markets, it also would extend the large
trader reporting requirement in the Com-
modity Exchange Act (CEA)—which cur-
rently applies only to trading on the regu-
lated futures exchanges—to trading in the
unregulated over-the-counter (OTC) market.

Under current law, the CFTC’s market
oversight and surveillance does not extend to
the OTC market, and the CFTC’s authority
over traders in this market only applies if
the trader has a position on one of the CFTC-
regulated markets. This bill would extend
the CFTC’s market oversight and surveil-
lance to large trades in the OTC market, re-
gardless of whether the trader also has a po-
sition on a futures exchange, and provide the
CFTC with the necessary authority to take
action in the OTC market to prevent price
manipulation or excessive speculation.

BACKGROUND

As a result of various exclusions and ex-
emptions in the CEA and CFTC regulations,
commodity trading in the over-the-counter
markets is largely unregulated, although
trading in these markets may have a direct
and substantial effect upon the prices of con-
tracts for future delivery of those same com-
modities on futures exchanges regulated by
the CFTC. According to some estimates,
trading of swaps and other instruments in
the OTC market exceeds by several multiples
the trading of futures contracts in the regu-
lated futures markets.

There is substantial concern excessive
speculation in the OTC market may be con-
tributing to the extraordinary commodity
price increases of the past several months.
There is also concern that some large traders
may be avoiding the position limits and ac-
countability levels that apply to trading on
the futures exchanges by trading in the un-
regulated OTC market. In the absence of
data or reporting on the activity in the OTC
market, however, it is difficult to evaluate
the specific effect of this large amount of un-
regulated trading on commodity prices.
Moreover, even if the data were to show that
large trading in the OTC market is affecting
prices, or that traders are using the OTC
market to avoid position limits in the regu-
lated markets, the CFTC has limited author-
ity to take action to prevent any price dis-
tortions that may result from such trading.

EXPLANATION OF BILL

CFTC Oversight Authority. The bill pro-
vides the CFTC with authority to require
large traders in the OTC market to reduce
holdings, or suspend trading, in order to pre-
vent price manipulation or excessive specu-
lation.

Reporting of Large Over-the-Counter
Trades. The bill requires the CFTC to pro-
mulgate regulations requiring the reporting
of large OTC transactions in order to detect
and prevent potential price manipulation or
excessive speculations.

Recordkeeping for Large Over-the-Counter
Trades. The bill requires the CFTC to pro-
mulgate regulations requiring the keeping of
trading records by persons required to report
large OTC transactions.

——————

AMENDMENTS SUBMITTED AND
PROPOSED

SA 5069. Mr. REID (for Mr. BIDEN) proposed
an amendment to the concurrent resolution
H. Con. Res. 236, recognizing the close rela-
tionship between the United States and the
Republic of San Marino.

SA 5070. Mr. REID (for Mr. HATCH) pro-
posed an amendment to the resolution S.
Res. 576, designating August 2008 as ‘‘Digital
Television Transition Awareness Month™’.
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SA 5071. Mr. REID (for Mr. HATCH) pro-
posed an amendment to the resolution S.
Res. 576, supra.

SA 5072. Mr. REID (for Mr. VOINOVICH) pro-
posed an amendment to the bill S. 1046, to
modify pay provisions relating to certain
senior-level positions in the Federal Govern-
ment, and for other purposes.

————
TEXT OF AMENDMENTS

SA 5069. Mr. REID (for Mr. BIDEN)
proposed an amendment to the concur-
rent resolution H. Con. Res. 26, recog-
nizing the close relationship between
the United States and the Republic of
San Marino; as follows:

In the tenth whereas clause of the pre-
amble, strike ‘‘earlier this year’ and insert
¢, in 2007,

SA 5070. Mr. REID (for Mr. HATCH)
proposed an amendment to the resolu-
tion S. Res. 576, designating August
2008 as ‘‘Digital Television Transition
Awareness Month’’; as follows:

The preamble is amended by striking the
third whereas clause and inserting ‘‘Whereas
many consumers who are unaware of both
the transition and the Government coupon
program crafted to defray the cost of a con-
verter box may be left without any tele-
vision service after February 17, 2009;’.

SA 5071. Mr. REID (for Mr. HATCH)
proposed an amendment to the resolu-
tion S. Res. 576, designating August
2008 as ‘‘Digital Television Transition
Awareness Month’’; as follows:

On page 3, line 7, insert ‘‘the steps they
need to take to retain their television serv-
ice, including possibly”’ after ‘“‘about’.

On page 3, lines 11 and 12, strike ‘‘, so that
consumers have time to obtain and connect
converter boxes”’.

SA 5072. Mr. REID (for Mr.
VOINOVICH) proposed an amendment to
the bill S. 1046, to modify pay provi-
sions relating to certain senior-level
positions in the Federal Government,
and for other purposes; as follows:

Strike all after the enacting clause and in-
sert the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Senior Pro-
fessional Performance Act of 2008".

SEC. 2. PAY PROVISIONS RELATING TO CERTAIN
SENIOR-LEVEL POSITIONS.

(a) LOCALITY PAY.—Section 5304 of title 5,
United States Code, is amended—

(1) in subsection (g), by amending para-
graph (2) to read as follows:

‘(2) The applicable maximum under this
subsection shall be level IIT of the Executive
Schedule for—

‘“(A) positions under subparagraphs (A) and
(B) of subsection (h)(1); and

‘“(B) any ©positions under subsection
(h)(1)(C) as the President may determine.”’;
and

(2) in subsection (h)—

(A) in paragraph (1)—

(i) by striking subparagraph (A);

(ii) in subparagraph (D)—

(I) in clause (v), by striking ‘‘or’” at the
end;

(IT) in clause (vi), by striking the period at
the end and inserting ‘‘; or’’; and

(ITI) by adding at the end the following:

‘“(vii) a position to which section 5376 ap-
plies (relating to certain senior-level and sci-
entific and professional positions).”’; and
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(iii) by redesignating subparagraphs (B),
(C), and (D) as subparagraphs (A), (B), and
(C), respectively; and

(B) in paragraph (2)(B)—

(i) in clause (i)—

(I) by striking ‘‘subparagraphs (A) through
(C)” and inserting ‘‘subparagraphs (A) and
(B)”’; and

(IT) by striking
“(vi), or (vii)’’; and

(ii) in clause (ii)—

(I) by striking ‘“‘paragraph (1)(D)” and in-
serting ‘‘paragraph (1)(C)’’; and

(IT) by striking ‘‘or (vi)”
“(vi), or (vii)”.

(b) ACCESS TO HIGHER MAXIMUM RATE OF
BAsIc PAy.—Section 5376(b) of title 5, United
States Code, is amended—

(1) in paragraph (1), by striking subpara-
graph (B) and inserting the following:

‘(B) subject to paragraph (3), not greater
than the rate of basic pay payable for level
III of the Executive Schedule.”’; and

(2) by adding at the end the following:

‘(3) In the case of an agency which has a
performance appraisal system which, as de-
signed and applied, is certified under section
5307(d) as making meaningful distinctions
based on relative performance, paragraph
(1)(B) shall apply as if the reference to ‘level
IIT’ were a reference to ‘level IT'.

‘“(4) No employee may suffer a reduction in
pay by reason of transfer from an agency
with an applicable maximum rate of pay pre-
scribed under paragraph (3) to an agency
with an applicable maximum rate of pay pre-
scribed under paragraph (1)(B).”.

(c) AUTHORITY FOR EMPLOYMENT; APPOINT-
MENTS; CLASSIFICATION STANDARDS.—Title 5,
United States Code is amended—

(1) in section 3104(a), in the second sen-
tence, by striking ‘‘prescribes’ and inserting
“‘prescribes and publishes in such form as the
Director may determine’’;

(2) in section 3324(a) by striking ‘‘the Office
of Personnel Management’” and inserting:
“the Director of the Office of Personnel Man-
agement on the basis of qualification stand-
ards developed by the agency involved in ac-
cordance with criteria specified in regula-
tions prescribed by the Director’’;

(3) in section 3325—

(A) in subsection (a), in the second sen-
tence, by striking ‘‘or its designee for this
purpose’ and inserting the following: ‘‘on
the basis of standards developed by the agen-
cy involved in accordance with criteria spec-
ified in regulations prescribed by the Direc-
tor of the Office of Personnel Management’’;
and

(B) by adding at the end the following:

‘“(c) The Director of the Office of Personnel
Management shall prescribe such regulations
as may be necessary to carry out the purpose
of this section.”’; and

(4) in section 5108(a)(2) by inserting ‘‘pub-
lished by the Director of the Office of Per-
sonnel Management in such form as the Di-
rector may determine” after ‘‘and proce-
dures”.

(d) EFFECTIVE DATE AND APPLICATION.—

(1) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
first day of the first pay period beginning on
or after the 180th day following the date of
enactment of this Act.

(2) NO REDUCTIONS IN RATES OF PAY.—

(A) IN GENERAL.—The amendments made
by this section may not result, at the time
such amendments take effect, in a reduction
in the rate of basic pay for an individual
holding a position to which section 5376 of
title 5, United States Code, applies.

(B) DETERMINATION OF RATE OF PAY.—For
the purposes of subparagraph (A), the rate of
basic pay for an individual described in that
subparagraph shall be deemed to be the rate
of basic pay set for the individual under sec-

“or (vi)” and inserting

and inserting
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tion 5376 of title 5, United States Code, plus
any applicable locality pay paid to that indi-
vidual on the day before the effective date
under paragraph (1), subject to regulations
that the Director of the Office of Personnel
Management may prescribe.

(3) REFERENCES TO MAXIMUM RATES.—EXx-
cept as otherwise provided by law, any ref-
erence in a provision of law to the maximum
rate under section 5376 of title 5, United
States Code—

(A) as provided before the effective date of
the amendments made by this section, shall
be considered a reference to the rate of basic
pay for level IV of the Executive Schedule;
and

(B) as provided on or after the effective
date of the amendments made by this sec-
tion, shall be considered a reference to—

(i) the rate of basic pay for level III of the
Executive Schedule; or

(ii) if the head of the agency responsible
for administering the applicable pay system
certifies that the employees are covered by a
performance appraisal system meeting the
certification criteria established by regula-
tion under section 5307(d), level II of the Ex-
ecutive Schedule.

SEC. 3. LIMITATIONS ON CERTAIN PAYMENTS.

(a) IN GENERAL.—Section 5307(d) of title 5,
United States Code, is amended—

(1) in paragraph (2), by striking all after
“‘purposes of”’ and inserting: ‘‘applying the
limitation in the calendar year involved, has
a performance appraisal system certified
under this subsection as making, in its de-
sign and application, meaningful distinc-
tions based on relative performance.’’; and

(2) in paragraph (3)(B)—

(A) by striking all beginning with ‘“An”’
through ‘2 calendar years’” and inserting
““The certification of an agency performance
appraisal system under this subsection shall
be for a period not to exceed 24 months be-
ginning on the date of certification, unless
extended by the Director of the Office of Per-
sonnel Management for up to 6 additional
months”’; and

(B) by striking ‘‘, for purposes of either or
both of those years,”.

(b) EXTENSION OF CERTIFICATION.—

(1) EXTENSION TO 2009.—

(A) IN GENERAL.—For any certification of a
performance appraisal system under section
5307(d) of title 5, United States Code, in ef-
fect on the date of enactment of this Act and
scheduled to expire at the end of calendar
year 2008, the Director of the Office of Per-
sonnel Management may provide that such a
certification shall be extended without re-
quiring additional justification by the agen-
cy.

(B) LIMITATION.—The expiration of any ex-
tension under this paragraph shall be not
later than the later of—

(i) June 30, 2009; or

(ii) the first anniversary of the date of the
certification.

(2) EXTENSION TO 2010.—

(A) IN GENERAL.—For any certification of a
performance appraisal system under section
5307(d) of title 5, United States Code, in ef-
fect on the date of enactment and scheduled
to expire at the end of calendar year 2009, the
Director of the Office of Personnel Manage-
ment may provide that such a certification
shall be extended without requiring addi-
tional justification by the agency.

(B) LIMITATION.—The expiration of any ex-
tension under this paragraph shall be not
later than the later of—

(i) June 30, 2010; or

(ii) the second anniversary of the date of
the certification.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of enactment of this Act.
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NOTICE OF HEARING

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a Senate workshop has been
scheduled before the Committee on En-
ergy and Natural Resources.

The workshop will be held on Thurs-
day, July 17, beginning at 9 a.m., in
room SD-G50 of the Dirksen Senate Of-
fice Building.

The purpose of the workshop is exam-
ine why gasoline prices are so high, and
what can be done about it; and why
home heating oil and natural gas prices
are expected to be so high this winter,
and what can be done about that.

All Senators are invited to attend
and present their views and rec-
ommendations. A limited number of
experts will also be invited to partici-
pate and make oral statements. In ad-
dition, anyone wishing to submit writ-
ten statements for the record may send
them to the Committee on Energy and
Natural Resources, United States Sen-
ate, Washington, DC 20510-6150, or by e-
mail to rosemarie calabro@energy
.senate.gov.

For further information, please con-
tact Tara Billingsley at (202) 224-4756 or
Rosemarie Calabro at (202) 224-5039.

————

SENIOR PROFESSIONAL
PERFORMANCE ACT OF 2007

Mr. REID. Mr. President, I ask unan-
imous consent that we now proceed to
Calendar No. 703, S. 1046.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The legislative clerk read as follows:

A bill (S. 1046) to modify pay provisions re-
lating to certain senior-level positions with-
in the Federal Government, and for other
purposes.

There being no objection, the Senate
proceeded to consider the bill.

Mr. REID. Mr. President, I ask unan-
imous consent that the Voinovich sub-
stitute amendment which is at the
desk be agreed to, the bill, as amended,
be read a third time and passed, the
motions to reconsider be laid upon the
table with no intervening action or de-
bate, and that any statements be print-
ed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 5072) was agreed
to, as follows:

(Purpose: To modify pay provisions relating
to certain senior-level positions in the
Federal Government, and for other pur-
poses)

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Senior Pro-
fessional Performance Act of 2008,

SEC. 2. PAY PROVISIONS RELATING TO CERTAIN

SENIOR-LEVEL POSITIONS.

(a) LOCALITY PAY.—Section 5304 of title 5,
United States Code, is amended—

(1) in subsection (g), by amending para-
graph (2) to read as follows:
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