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Senate 
The Senate met at 9:30 a.m. and was 

called to order by the Honorable BEN-
JAMIN L. CARDIN, a Senator from the 
State of Maryland. 

PRAYER 

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer: 

Let us pray. 
O Lord, who has been our dwelling 

place in all generations, keep us under 
the canopy of Your care. Guide our 
Senators by the power of Your wisdom 
and love. Lord, don’t separate them 
from life’s stresses and strains or keep 
them from problems and pain but sus-
tain them by Your grace as each of 
life’s seasons unfolds. Shelter them in 
their coming in and their going out, 
using them as Your instruments to ad-
vance Your kingdom. May all they say 
and do today be under Your control and 
for Your glory. As You have guided 
people in the past, so lead our law-
makers today. 

We pray in Your sacred Name. Amen. 

f 

PLEDGE OF ALLEGIANCE 

The Honorable BENJAMIN L. CARDIN 
led the Pledge of Allegiance, as follows: 

I pledge allegiance to the Flag of the 
United States of America, and to the Repub-
lic for which it stands, one nation under God, 
indivisible, with liberty and justice for all. 

f 

APPOINTMENT OF ACTING 
PRESIDENT PRO TEMPORE 

The PRESIDING OFFICER. The 
clerk will please read a communication 
to the Senate from the President pro 
tempore (Mr. BYRD). 

The legislative clerk read the fol-
lowing letter: 

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington, DC, June 25, 2008. 
To the Senate: 

Under the provisions of rule I, paragraph 3, 
of the Standing Rules of the Senate, I hereby 
appoint the Honorable BENJAMIN L. CARDIN, 

a Senator from the State of Maryland, to 
perform the duties of the Chair. 

ROBERT C. BYRD, 
President pro tempore. 

Mr. CARDIN thereupon assumed the 
chair as Acting President pro tempore. 

f 

RECOGNITION OF THE MAJORITY 
LEADER 

The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized. 

f 

SCHEDULE 

Mr. REID. Mr. President, following 
the remarks of the two leaders, the 
Senate will resume consideration of 
the House message to accompany H.R. 
3221, which is the housing legislation. 
Yesterday, cloture was invoked on the 
motion to concur in the House amend-
ment with the Dodd-Shelby substitute. 
We hope to dispose of the remaining 
amendments to the bill at an early 
time so we can complete this legisla-
tion. 

f 

MEASURES PLACED ON THE 
CALENDAR—S. 3186 AND H.R. 6331 

Mr. REID. Mr. President, it is my un-
derstanding there are two bills now at 
the desk due for a second reading. 

The ACTING PRESIDENT pro tem-
pore. The clerk will report the bills by 
title for the second time. 

The legislative clerk read as follows: 
A bill (S. 3186) to provide funding for the 

Low-Income Home Energy Assistance Pro-
gram. 

A bill (H.R. 6331) to amend titles XVIII and 
XIX of the Social Security Act to extend ex-
piring provisions under the Medicare Pro-
gram, to improve beneficiary access to pre-
ventive and mental health services, to en-
hance low-income benefit programs, and to 
maintain access to care in rural areas, in-
cluding pharmacy access, and for other pur-
poses. 

Mr. REID. Mr. President, I would ob-
ject to any further proceedings with re-
spect to these bills en bloc. 

The ACTING PRESIDENT pro tem-
pore. Objection is heard. The bills will 
be placed on the calendar. 

Mr. REID. Mr. President, I suggest 
the absence of a quorum. 

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. GRASSLEY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

f 

RESERVATION OF LEADER TIME 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
leadership time is reserved. 

f 

AMERICAN HOUSING RESCUE AND 
FORECLOSURE PREVENTION ACT 
OF 2008 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
Senate will resume consideration of 
the House message to accompany H.R. 
3221, which the clerk will report. 

The assistant clerk read as follows: 
A message from the House of Representa-

tives to accompany H.R. 3221, an act to pro-
vide needed housing reform and for other 
purposes. 

Pending: 
Reid (for Dodd/Shelby) amendment No. 

4983, of a perfecting nature. 
Bond amendment No. 4987 (to amendment 

No. 4983), to enhance mortgage loan disclo-
sure requirements with additional safeguards 
for adjustable rate mortgages with an initial 
fixed rate and loans that contain prepay-
ment penalty. 

Dole amendment No. 4984 (to amendment 
No. 4983), to improve the regulation of ap-
praisal standards. 

Sununu amendment No. 4999 (to amend-
ment No. 4983), to amend the United States 
Housing Act of 1937 to exempt qualified pub-
lic housing agencies from the requirement of 
preparing an annual public housing agency 
plan. 
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Kohl amendment No. 4988 (to amendment 

No. 4983), to protect the property and secu-
rity of homeowners who are subject to fore-
closure proceedings. 

Mr. GRASSLEY. Mr. President, I ask 
unanimous consent to speak as in 
morning business. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. The Senator is recognized. 

OVERSIGHT 
Mr. GRASSLEY. I am here today to 

discuss a very serious matter that goes 
right to the heart of one of Congress’s 
most important responsibilities, the re-
sponsibility of constitutional oversight 
to see that the laws are faithfully exe-
cuted by the executive branch of Gov-
ernment. 

American taxpayers expect Congress 
to exercise oversight in order to ensure 
that their hard-earned dollars are not 
wasted. To conduct more effective 
oversight, Congress adopted the Inspec-
tor General Act in 1978, creating a sys-
tem of inspectors general. I will prob-
ably refer to them as everyone else 
does, as IGs. 

We did this throughout many depart-
ments of Government. The IGs are sup-
posed to be watchdogs or, as I like to 
say, a junkyard dog. They are our first 
line of defense against fraud, waste, 
and abuse. When it happens, the IGs 
are supposed to report it to the agency 
head and to Congress and to rec-
ommend appropriate corrective action. 

IGs are the top cops inside of each 
agency in the executive branch of Gov-
ernment. They police the Federal 
workforce. If rules are broken, then 
they have to investigate allegations of 
misconduct and refer their findings to 
proper authorities. 

To be credible, IGs must be beyond 
reproach. Above all, they must live by 
the rules they themselves enforce. 
They must set an example of excel-
lence in their personal conduct and 
they must always do so; otherwise, 
they lack credibility. So I tend to, as a 
Member of the Senate, watch the 
watchdogs. Over the years in doing 
oversight work, I have found inspectors 
general who do not seem to meet these 
standards. I am disappointed to have to 
report to the Senate today about a new 
IG trouble spot. 

There are allegations of misconduct 
in the upper echelons of the Treasury’s 
IG office. A tip from a whistleblower 
earlier this year first alerted me to 
this problem. On February 12, 2008, I 
wrote a letter to Acting Treasury IG 
Schindel asking for a copy of the inves-
tigative report and all pertinent mate-
rial bearing on the matter that was re-
ported to me. 

I also asked Mr. Schindel to tell me 
how and when he intended to address 
and resolve the issues raised in that re-
port. Mr. Schindel responded promptly, 
providing a redacted copy of the report 
on February 15. On February 29, he as-
sured me that senior level officials in-
volved had been placed on paid admin-
istrative leave. They would remain on 
that status, he told me, ‘‘until all in-

vestigative matters have been adju-
dicated,’’ and ‘‘one of them’’ was reas-
signed to what appeared to be a ques-
tionable post. 

The report of investigation on this 
matter was prepared by the Depart-
ment of Labor IG. It is dated January 
14, 2008. Since the Treasury IG lacks an 
internal affairs unit, IG Schindel re-
ferred the case to the Department of 
Labor IG for investigation. This was to 
ensure maximum independence. 

Acting IG Schindel made the referral 
on June 18, 2007. He was briefed on the 
findings in the final report on Sep-
tember 26 of last year. The Department 
of Labor report of investigations sub-
stantiated wrongdoing on the part of 
senior Treasury IG officials. The alle-
gations are very serious. My staff has 
carefully reviewed all of the materials 
provided by IG Schindel and inter-
viewed a number of witnesses with 
knowledge on the issue. 

Based on the oversight investigation 
conducted by my staff, I wrote to 
Treasury Secretary Paulson on Feb-
ruary 28 this year. In that letter, I ex-
pressed grave concern to Secretary 
Paulson about the way the Acting IG 
Schindel appeared to be responding to 
the allegations that were substantiated 
by the more independent review by the 
Labor Department IG, as was reported 
in his writings. 

This is what I said to my friend, Sec-
retary Paulson: 

Mr. Schindel stated that the report 
showed no corruption, criminal activ-
ity, or serious wrongdoing on the part 
of the senior officials. I am stunned 
that anyone with management respon-
sibilities could make this statement 
after reading the Labor IG report. 

The Labor IG presented a compelling 
case of high-level IG misconduct 
backed up with rock solid evidence. Mr. 
Schindel seemed unable to see what the 
Labor inspector general sees. Is he 
turning a blind eye to an obvious prob-
lem? 

Secretary Paulson responded to my 
letter on March 10. He informed me 
that he has been briefed on the Labor 
IG’s report and ‘‘communicated to Act-
ing IG Schindel’’ his ‘‘views’’ on the 
matter. 

The Labor IG report seems to leave 
little or no wiggle room. Based on a 
continuous stream of information 
being provided to my staff, there is 
growing concern about Acting IG 
Schindel’s commitment to solving 
these problems. I think of these as ob-
vious problems. 

Acting IG Schindel has known about 
the findings in this report for 9 months 
until now. To bring the issue into 
sharper focus, take a moment to review 
the Labor IG’s findings. This is what 
the Labor IG report found: 

Our investigation corroborated the allega-
tion that senior IG officials violated the 
Public Transit Subsidy program. 

This program provides money in the 
form of fare cards to Government em-
ployees to help cover the high cost of 
using public transportation to get to 
work. 

There is an added benefit to the pub-
lic transit subsidy program. The value 
of fare cards received in this program 
is not taxable. Subjects of the Labor IG 
investigation signed applications to 
participate in the public transit sub-
sidy. In signing that document, they 
certified that they would abide by the 
terms of the program. The public tran-
sit subsidy program application forms, 
which these individuals sign, state: 

Making a false, fictitious or fraudulent 
certification may render the maker subject 
to criminal investigation under title 18, 
United States Code, section 1001. 

They allegedly took transit subsidies 
while accepting free rides to work from 
fellow agents, sometimes in Govern-
ment vehicles. 

The findings of the Labor IG’s report 
are of particular concern to me for an-
other reason, and this seems to be the 
most troubling part for me. The senior 
Treasury IG officials involved in fare 
card abuse were responsible for inves-
tigating and referring for criminal 
prosecution a number of other Treas-
ury Department employees who had al-
legedly violated this same program 
called the Transit Subsidy Program. 

As I said up front, the IGs must live 
by the rules they are sworn to enforce. 
When they do not, then inspectors gen-
eral lose credibility. The Labor report 
also finds that the officials involved 
‘‘inappropriately intervened in closing 
[another] investigation’’ of alleged 
PTSP abuse. This one concerned an 
employee at another agency who also 
allegedly violated the transit subsidy 
program. According to the Labor IG’s 
report, the senior Treasury IG officials 
‘‘escorted’’ the agent in charge of this 
investigation to their office ‘‘where 
they discussed closing the case.’’ They 
apparently ‘‘instructed him to cancel’’ 
a key interview and ‘‘told him the case 
would be closed.’’ 

Since the investigation was essen-
tially complete and there was credible 
evidence to support the allegations, 
this meeting gave the appearance of 
impropriety. The Labor IG’s investiga-
tors interviewed the Treasury IG offi-
cials about this meeting. The Treasury 
IG officials reportedly cited high agent 
caseloads as an excuse for their at-
tempt to close it down. They also 
claimed the police at that agency 
‘‘were capable of working the inves-
tigation’’ and that ‘‘there was no fraud 
or loss.’’ 

The Labor investigators make one 
point crystal clear: The claims put for-
ward by Treasury IG officials did not 
stand up to scrutiny. The Labor IG’s 
investigators determined that the 
Treasury IG’s office had worked simi-
lar cases involving this agency’s em-
ployees in the past. They found that 
special agents in the Treasury IG’s of-
fice had a typical caseload of 15 to 16 
cases and not the usual 30 caseload 
claimed by one of the subjects of this 
investigation. 

I understand the employee involved 
in these allegations of public transit 
subsidy program violations was given a 
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proposed notice of removal on June 18, 
2008. This agency is trying hard to 
crack down on such violations. This 
should be a wake-up call for Mr. 
Schindel. The abuse of the public tran-
sit subsidy program alleged in the 
Labor IG’s report constitutes, at best, 
misuse or abuse of public moneys and, 
at worst, outright theft. 

There is one more very disturbing 
finding in the Labor IG’s report I 
should highlight. The Labor report 
‘‘questions the judgment’’ of the senior 
Treasury IG officials for their alleged 
involvement in the reinvestigation of 
another employee misconduct case. 
This particular investigation was origi-
nally conducted by the Treasury IG for 
Tax Administration or TIGTA. Once 
again, this investigation was referred 
to an outside agency to ensure greater 
independence. 

According to the Labor report, the 
TIGTA investigation determined that 
the Treasury IG agent ‘‘misused his po-
sition, his issued vehicle, and made 
false and misleading statements’’ dur-
ing the course of the investigation. For 
a Federal law enforcement officer, 
making false statements during an in-
vestigation, as alleged, could be a ca-
reer-ending mistake. As chronicled in 
the Labor IG’s report, the senior Treas-
ury IG didn’t like the TIGTA’s findings 
and wanted them changed. The Labor 
IG’s report is very clear in stating that 
the only reason for the reinvestigation 
was to change the findings of the origi-
nal Treasury IG for Tax Administra-
tion investigation. The Labor IG report 
concluded: 

The appearance is that the sole purpose of 
intervening in the aftermath of [the Treas-
ury Inspector General for Tax Administra-
tion’s] investigation was to mitigate [the] 
findings, particularly by undermining [the 
inspector general’s] apparently well sup-
ported finding that . . . [the agent involved] 
. . . had made false statements. 

The report goes on to say: 
The evidence suggests that TIGTA’s find-

ings were correct. It is clear that the only 
purpose of the reinvestigation . . . was to 
change the findings of the investigation so 
[the agent involved] would not have a Giglio 
issue. 

The person involved in this case was 
suspended for 10 days 2 years ago. The 
Labor IG also questioned the leniency 
of the agent’s punishment, noting that 
misuse of a Government vehicle alone 
normally carries a 30-day suspension. 
The Treasury Inspector General for 
Tax Administration also alleges that 
the legal counsel to the Treasury IG 
may have been involved in an attempt 
to quash or alter TIGTA’s final report 
of investigation. TIGTA provided a 
document which indicates that the 
Treasury IG’s legal counsel ‘‘disagreed 
with the results of the investigation.’’ 
He ‘‘expected a draft ROI’’ and ‘‘asked 
if the Final Report of Investigation 
could be changed.’’ 

Fiddling with these kinds of reports 
ought to raise a lot of questions among 
people in authority about whether 
things are being done right. 

He was informed by the agent in 
charge that TIGTA ‘‘did not submit 

draft ROIs and would not make any 
changes to the final ROI.’’ The legal 
counsel denies these allegations. 

The Labor IG also found the legal 
counsel’s ‘‘advice to the DOT-OIG ques-
tionable regarding the investigation.’’ 
The Labor IG reached this conclusion 
because the legal counsel had listened 
to the tape-recorded interview, during 
which the subject allegedly ‘‘made a 
false statement under oath to the 
TIGTA agent.’’ 

The three substantiated allegations I 
have laid out, which are presented 
clearly in the Labor IG’s report, are 
each disturbing in their own right. But 
if you take them all together, they 
paint a truly awful picture of what is 
going on in that office. This report is 
the result of an independent investiga-
tion conducted by professional law en-
forcement officers. The results of this 
investigation demand serious, thor-
ough, fair, and prompt action. I met 
with Acting Treasury IG Schindel on 
March 13 to review this matter. He as-
sured me he would take decisive action 
to clean up this mess. More recently, I 
was told the Acting Treasury IG is 
wrestling with new allegations. Ad-
dressing the Department of Labor IG 
report must be a first priority to show 
us in Congress that he is carrying out 
his responsibilities. He needs to sink 
his teeth into that material and close 
it out once and for all. In a letter on 
May 30, I asked the acting inspector 
general again to proceed with his re-
view of this matter ‘‘as quickly as pos-
sible.’’ I also insisted it be done by the 
book, ‘‘consistent with all applicable 
rules and regulations.’’ 

I call on Acting Treasury Inspector 
General Schindel to keep his word. 
That is all I ask, just keep his word, do 
what he told me he was going to do. I 
want him to stick to his repeated as-
surances—in his letters of February 15 
and February 29, at our March 13 meet-
ing, and again in a letter of June 2. I 
expect no more and no less. 

Indecision is costing the taxpayers 
money. To date, these officials have 
collected 3 months’ worth of paid ad-
ministrative leave. They are senior ex-
ecutives earning top dollar. Their ad-
ministrative leave has already cost the 
taxpayers about $90,000, and the num-
ber is climbing. Continuing mis-
management and indecision in the 
Treasury IG’s office is wasting precious 
taxpayer dollars. Acting IG Schindel 
has a responsibility to show he runs a 
first-class inspector general’s office, 
one that is beyond reproach. He cannot 
operate effectively as an IG until he 
gets his own house in order. His job is 
to deter, to detect, and report waste 
but not to do it himself. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER (Mr. NEL-
SON of Nebraska). The clerk will call 
the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. ALEXANDER. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ALEXANDER. I ask unanimous 
consent that I be allowed to speak for 
up to 10 minutes as in morning busi-
ness. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUPPLY AND DEMAND 
Mr. ALEXANDER. Mr. President, I 

have received 600 e-mails and letters 
from Tennesseans in response to a re-
quest I put out asking them to share 
their personal stories about high gas 
prices. It has been my practice each 
week to put a few of those into the 
CONGRESSIONAL RECORD to remind my 
colleagues and to remind our country 
that we understand that people are 
hurting. Tennesseans are hurting in 
their jobs, in their families, and in 
their homes. Mr. President, $4-plus gas-
oline is a big problem for Tennesseans. 

Today, I wish to submit for the CON-
GRESSIONAL RECORD five more letters 
from among the nearly 600 that I have 
received, and I ask unanimous consent 
that following my remarks these let-
ters be printed in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. ALEXANDER. The first comes 

from Christy Long in Maynardville, 
TN. She works at the East Tennessee 
Children’s Hospital in Knoxville, but 
she is worried about the cost of her 
commute. She is a diabetic. She is hav-
ing trouble paying for her insulin shots 
due to the rising gas prices. She says: 

Gas for work or insulin to live. That is the 
decision I have had to make several times 
daily. 

James Edwards from Charlotte, TN: 
James drives a rural route for the 
Postal Service, and he uses his own 
car, but the $26-a-day allowance 
doesn’t cover the gas he uses anymore. 
He says that since the 10-percent eth-
anol mandate, he gets less mileage and 
has to use more gas. His wife’s 40-mile 
commute to and from work every day 
is also cutting into their budget. 

Kaye Nolen in Dyer, TN: Kay used to 
drive across the country once a year to 
see her family in Illinois, Utah, and 
New Mexico, but can’t afford to do that 
this year. She says she is afraid that 
she will not be able to spend Thanks-
giving with her family this year and 
that she will not be able to afford gas 
to make it to work if the prices keep 
going up. 

Ruthann Booher of Crossville, TN: 
Ruthann and her husband have had to 
make significant cuts in their driving 
and grocery buying because of esca-
lating costs. Her husband, who is 62, is 
now considering quitting his job at 
Wal-Mart and drawing Social Security 
since driving to work is so expensive. 
They can’t afford the payment on a 
new car with better mileage. 

Brenda Northern in Walland, TN, 
which is in the same county in which I 
live: Brenda is 60. She can barely afford 
to drive to visit her mother, who is 79 
now, and it is getting harder and hard-
er to make all of her payments. Her 
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husband has to use diesel for his truck 
because he moves mobile homes for a 
living and diesel prices keep going up 
too. 

She says: I just do not know how we 
are going to make it. 

I want Christy and James and Kaye 
and Ruthann and Brenda to know that 
I believe Senators on both sides of the 
aisle care about this matter, under-
stand what is happening, and are ready 
to deal with it. I know on the Repub-
lican side, here is what we believe: We 
believe the answer to $4 gas prices is to 
find more and use less; that is, find 
more oil and use less oil. 

Economics 101 taught us the law of 
supply and demand. The problem today 
fundamentally—and most Americans 
understand this; Americans know 
this—our problem is our supplies 
worldwide are not growing as fast as 
our demand worldwide for oil, and so 
the price of gasoline is going up. So if 
we had more supplies, and if we used 
less oil, the price of gasoline would go 
down. So we say on the Republican 
side: Find more, use less. 

There seems to be a lot of agreement 
on both sides of the aisle about the 
using less part. For example, last year, 
the Senate did the most important 
thing it could do to reduce our depend-
ence on foreign oil by passing higher 
fuel efficiency standards that said that 
cars and trucks had to be up to 35 miles 
a gallon by 2020. We did that together, 
Republicans and Democrats. 

We on the Republican side are ready 
to try to make plug-in electric cars 
commonplace. I had a TVA Congres-
sional Caucus hearing on that the 
other day in Nashville. Major car com-
panies such as General Motors, Toyota, 
Nissan, and Ford are making plug-ins 
that are going to be available next 
year. TVA and other utilities have 
plenty of extra electricity at night to 
plug in, so literally you can plug your 
car in at night for 60 cents and fill it up 
with fuel instead of $70 worth of gaso-
line. I believe tens of thousands of Ten-
nesseans and millions of Americans are 
going to be doing that. 

If we set as our goal and take all the 
steps we need to take in the Senate to 
make plug-in electric cars and trucks 
commonplace, we could use less. Many 
estimates from General Motors and 
others is that just the plug-in electric 
vehicles would cut our imported oil by 
one-third, which is now about 12 mil-
lion barrels a day. That is a significant 
reduction. 

We can use less oil if we have a crash 
program in advanced biofuels. There is 
a lot of concern about ethanol and its 
effect on food prices. Well, we can grow 
a lot of crops that we don’t eat such as 
switchgrass, for example, and with 
more research on cellulosic ethanol we 
can use less oil. 

The other half our strategy to lower 
gas prices is finding more. That is 
where we have a difference of opinion. 
It seems that the other side of the aisle 
wants to repeal half the law of supply 
and demand. It is a new form of eco-

nomics. Maybe we could call it 
‘‘Obama-nomics’’ or some other name. 
But we say: All right, we agree on 
using less; now let’s talk about finding 
more. What about, for example, allow-
ing other States, such as Virginia, 
whose legislature says it wants to, to 
do what Texas, Louisiana, Mississippi, 
and Alabama do, which is to explore for 
oil offshore. We have a lot of it. We per-
mitted an enlargement of that in the 
Gulf of Mexico a couple of years ago. 
Already the money is beginning to 
come in from the bids, and 371⁄2 percent 
of the money goes to the States for 
their use for education or to nourish 
their beaches or whatever, and one- 
eighth goes to the Land and Water 
Conservation Fund. 

The Presiding Officer and I both were 
Governors of our States. Neither one of 
us was fortunate enough to have an 
ocean on our State, so we don’t have 
any potential for offshore drilling. I 
can’t speak for the former Governor of 
Nebraska, but I can for Tennessee. If 
we had the opportunity in Tennessee to 
put oil and gas rigs 50 miles offshore 
where we couldn’t see them and explore 
for oil and gas, and keep 371⁄2 percent of 
the revenue and put it in a fund for our 
universities to make them among the 
best in the world, and to keep taxes 
low, and to use the money for green-
ways or to nourish the beaches or for 
other purposes, we would do it in a 
minute. I would think sooner or later 
Virginia will say they would like to do 
that. Maybe North Carolina will. 
Maybe Florida will. 

Our proposal is simply, if the State 
wants to do it, the State can do it. No 
one is saying Virginia must do it or 
North Carolina must do it. It simply 
gives them the option, and it gives us 
more American oil and more supply to 
help stabilize and bring down the price 
of $4 gasoline. 

But Senator OBAMA and most of the 
Democrats on the other side of the 
aisle say: No, we can’t. No, we can’t to 
offshore drilling. No, we can’t to oil 
shale, which is in four Western States. 
There is, conservatively speaking, ac-
cording to the Department of the Inte-
rior, 1 million barrels a day that we 
could get from offshore exploration and 
2 million barrels a day that we could 
get from oil shale. If we added 3 million 
barrels a day to our production in the 
United States, we would increase by 
one-third the production that we have 
in the United States. We would be 
making more of our contribution to 
the world supply of oil. 

We are the third largest producer of 
oil in the world. Why should we go beg-
ging the Saudis to drill more when we 
can produce more ourselves. That is 
part of it: Find more, use less. 

So we need to come to some conclu-
sion. We want a bipartisan result. We 
know in the Senate we have to get 60 
votes to make anything happen. But I 
would be hopeful that the Democratic 
leadership, which is in charge of the 
agenda, would allow us in July to bring 
up these matters and act like a Senate. 

Let’s vote. Let’s debate. Let’s talk 
about ways to use less. We could find 
substantial agreement, whether it is on 
plug-in vehicles, research for advanced 
biofuels, or conservation. 

Senator WARNER has suggested that 
the Federal Government ought to use 
less as a good example for the rest of 
the country. That is a good idea. Sen-
ator MCCAIN and others have lots of 
good ideas as well. 

Let’s talk about finding more, too, 
for gasoline in terms of offshore drill-
ing or in terms of oil shale. We can 
leave drilling in Alaska out of the dis-
cussion if that keeps us from having a 
bipartisan agreement, although it is 
the fastest way to get 1 million new 
barrels of oil a day. Let’s put it aside 
for just a moment and say we want to 
work across the aisle to get a bipar-
tisan agreement. We know we can’t 
reach that agreement with ANWR in-
cluded, so we will put that aside for the 
moment. But can we not as a Senate, 
in a bipartisan way, agree that we 
should be finding more and using less 
and not be saying when it comes to off-
shore exploration, no, we can’t, and not 
be saying when it comes to oil shale: 
No, we can’t. When Senator MCCAIN 
says we need to double our number of 
nuclear plants, we can’t say that we 
have enough clean, carbon-free elec-
tricity to deal with clean air, global 
warming, and plug-in cars, but from 
the other side comes: No, we can’t. We 
cannot say ‘‘no, we can’t’’ to finding 
more if we want to bring down $4 gaso-
line prices. 

So I say to Christy, James, Kaye, 
Ruthann, Brenda, and the 600 Ten-
nesseans who have written me about $4 
gasoline, over this Fourth of July re-
cess, a good thing to say to your Mem-
bers of the Senate and Members of Con-
gress is: Find more and use less. Yes, 
we can find more. Yes, we can use less. 
Yes, we can bring down the $4 price of 
gasoline. 

Some have said it will take 10 years. 
Well, President Kennedy didn’t shy 
away from asking us to take 10 years 
to go to the Moon. President Roosevelt 
didn’t shy away from putting in the 
Manhattan Project to split the atom 
and build a bomb to win the war even 
though he knew it would take several 
years. What is wrong with it taking 
several years? Are we supposed to sit 
here and let our 2-year-old grand-
children have the same energy crisis to 
deal with 10 years from now that we 
have today? Leadership is about look-
ing ahead. It might take 1, 2, 5, or 10 
years, but the time to start is today. 
The way to do it is working across the 
aisle. The formula for it is economics 
101: More supply, less demand, find 
more, use less. Today, the Republicans 
are ready to do that. We are ready to 
do both, find more and use less. But the 
Democrats are not. 

Mr. President, I yield the floor. 
EXHIBIT 1 

1. Christy Long, Maynardville, TN— 
Christy works at the East TN Children’s Hos-
pital in Knoxville but is worried about the 
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cost of the commute. She is a diabetic and is 
having trouble paying for her insulin shots 
due to the rising gas prices: ‘‘Gas for work or 
insulin to live . . . that is the decision that 
I have had to make several times daily.’’ 

2. James Edwards, Charlotte, TN—James 
drives a rural route for the Postal Service 
and uses his own car, but the $26-a-day allow-
ance doesn’t cover the gas he uses anymore. 
He says that since the 10% ethanol mandate, 
he gets less mileage and has to use more gas. 
His wife’s 40–mile commute to and from 
work everyday is also cutting into their 
budget. 

3. Kaye Nolen, Dyer, TN—Kaye used to 
drive across country once a year to see her 
family in Illinois, Utah and New Mexico, but 
can’t afford to do that this year. She says 
she is afraid that she won’t get to spend 
Thanksgiving with her family this year and 
that she won’t be able to afford gas to make 
it to work if prices keep going up. 

4. Ruthann Booher, Crossville, TN— 
Ruthann and her husband have had to make 
significant cuts in their driving and grocery 
buying because of escalating costs. Her hus-
band, who is 62, is now considering quitting 
his job at Wal-Mart and drawing Social Secu-
rity since driving to work is so expensive. 
They can’t afford the payment on a new car 
with better mileage. 

5. Brenda Northern, Walland, TN—Brenda 
is 60 and can barely afford to drive to visit 
her mother (who is 79) anymore, and its get-
ting harder and harder to make all her pay-
ments. Her husband has to use diesel for his 
truck because he moves mobile homes for a 
living and diesel prices keep going up too. 
She says, ‘‘I just do not know how we are 
going to make it!’’ 

Hi my name is Christy Long, the gas prices 
are very hard to deal with. I work 40 hrs a 
week at East TN Childrens Hospital in Knox-
ville TN and make decent money. However, 
between my health insurance, daycare, 
school fees, groceries, my medicine because I 
am a diabetic on insulin, plus my house pay-
ment, electric, water etc . . . Then buy gas 
for me to get back in forth to work on . . . 
Humm lets just say that I wished I could 
have government benefits for the other stuff 
so that I could afford my gas. My husband 
and I whom he works 60 hrs a week at his job 
have considered me quitting work and stay-
ing home due to the fact that we can not af-
ford the gas for me to get back and forth to 
work, plus eat, my medicine, his medicine 
and just to live. It is really sad when you 
have to pick do I want to buy my insulin pre-
scription for $60 this month or do I want to 
buy $60 worth of gas so that I can get back 
and forth to work for a week. That has hap-
pened a couple of times in the last 6 months 
to my family. Luckily I have had a good doc-
tor that has given me samples several times 
to get me thru. Because as anybody would 
know without my insulin I can not live. 

You see my story is not my family can not 
go on vacation this year or anything, my 
story is that I do not make enough money to 
live and work. It is one or the other. . . Gas 
for work or insulin to live . . . That is the 
decision that I have had to make several 
times lately. 

Sincerely, 
CHRISTY LONG, 
Maynardville, TN. 

The high gas price is having a great impact 
on me and my family. I work for the U.S. 
Postal Service. I have a rural route, which 
means I use my own vehicle. 

I am responsible for the maintenance, in-
surance and fuel for my vehicle. Even though 
I receive a vehicle allowance to operate my 
vehicle for the U. S. Postal Service, it is not 
adequate. 

My allowance is $26.60 per day. Since I am 
continuously running, starting, stopping my 
vehicle, I go through about 5–6 gallons of gas 
a day. At $3.87 a gallon (this what I paid yes-
terday) and having to fill up my vehicle 
every other day, it is costing me about $25.00 
per day (that’s $125.00 per week or $500.00 per 
month. 

That is only for the fuel. I also have to re-
place brakes, tires and other items for fre-
quently because of the nature of the job I 
perform. 

My wife works at Fort Campbell, Ky and 
we live about 40 miles from her work. The 
cost for gas for her runs about $120.00 per 
week. 

Since it was mandated to add 10% ethanol 
to gasoline, we get less miles per gallon so 
this means we use more gas. 

Since there is a greater price we pay for 
gas, everyday life (food, utilities, etc.) is 
more expensive. I served over 21 years in the 
military and I am proud of this service. 
America is noted for its compassion for help-
ing other nations, however, we are doing our 
own country a disservice by not taking care 
of our own. 

This my story and I hope with enough sto-
ries like this we can convince the powers 
that be we need to take care of business 
soon. By this, I mean do more drilling and 
build more refineries in America and stop de-
pending on other countries for our own sur-
vival. 

Thanks for your concern and taking your 
time to address this issue. 

Sincerely, 
JAMES R. EDWARDS, SR., 

Charlotte, TN. 

Dear Sir, You asked how the high gasoline 
prices are hurting me? 

I can’t afford to drive to Moline, Illinois to 
see my three daughters nor to see two grand-
daughters graduate from high school. I can’t 
drive to Utah to see my Dad and sister. I 
can’t drive to New Mexico to see my mother. 
I can’t even make the trip to Branson, MO to 
help my elderly Aunt and Uncle every other 
month. I used to make the round trip drive 
from TN to MO to NM to UT to MO to TN 
once a year. Not now! Can’t afford the gaso-
line!! I used to go to IL to spend Thanks-
giving with my daughters. I don’t think I can 
afford that trip this year. 

I am barely affording the gasoline to go to 
work four days a week, shopping once a week 
and to Church on Sunday. That all costs me 
around $48 a week. Soon I will have to quit 
my job because I can’t afford the gasoline to 
drive the 28 miles a day. If I quit my job, 
what do I have left? 

Goodness sakes! When will this all end? I 
can’t afford to go to work and eat one meal 
a day!! I am willing to work, if I have a way 
to get there! 

Thanks for asking my opinion on this hor-
rible state of affairs. 

Sincerely, 
KAYE NOLEN, 

Dyer, TN. 

DEAR SENATOR ALEXANDER: My husband 
and I have lived in Crossville, TN for 19 
years. Never before have we had the prob-
lems making ends meet as we are having 
now. My husband works full time at 
WalMart. He doesn’t make a whole lot of 
money, but we were getting by. With the gas 
prices skyrocketing day by day and the 
trickle down effect on everything else, we 
have had to really tighten our belts. I used 
to be able to go to the store a few times a 
week for groceries that we would run out of. 
Now I only go once a week. If I have forgot-
ten something, or we run out, we have to do 
without until I can go the next week. The 
price of groceries is another factor and I re-

alize it is mostly because of the cost of 
transporting the goods to the stores. It is 
also the cost of harvesting the crops due to 
the gasoline used for farm equipment. It’s 
hurting all of us. 

My husband is 62 and is now seriously con-
sidering drawing his Social Security and 
working 3 days a week. We would have more 
money, but he would have to take a reduced 
amount instead of waiting until he’s 66 and 
being able to draw the full amount. We have 
also considered getting a more fuel efficient 
vehicle, but can’t afford to make the pay-
ments. We’re actually caught between a rock 
and a hard place. And there will be no vaca-
tion for us this year, or any year the fuel 
prices are this ridiculous. We will just have 
to stay home. 

Thank you for the opportunity to vent my 
frustration. I think you are doing a great job 
for the people of Tennessee and I think you 
would make a great president. 

Sincerely, 
RUTHANN BOOHER, 

Crossville, TN. 

From: Northern, Brenda 
Sent: Mon 6/16/2008 12:54 PM 
To: Alexander, Senator (Alexander) 
Subject: My family’s Crisis! 

Sen. Alexander, I appreciate the oppor-
tunity to address the issue of increasing Gas 
& Diesel prices on my family in particular, 
even though everyone is experiencing the 
same problem. 

I fill my car up each week and the price 
just keeps going up, 2 weeks ago it was 
$53.00, the next week $61.00, and this week 
$64.00 and my tank was not all the way 
empty either time. 

I drive to work the supermarket and stop 
by to check on my Mother who is 79 now, and 
go to Church. I am 60 years old and would 
love to have the opportunity to spend more 
time with my Mother, my Husband, Children 
& Grandchildren, but Gasoline keeps rising, 
which makes everything else more expen-
sive, so we have trouble meeting our pay-
ments, and no recreation at all. 

My Husband uses Diesel in his vehicle and 
also his Work Trucks, and now that cuts 
down on his profit! He is just a small busi-
ness man who moves mobile homes, this is 
what he has done for 44+ years, and makes 
less and less. 

We are just simple Christian people with 
families trying to make a living on two pay-
checks, we’re a prime example of those who 
are rapidly approaching retirement age and 
yet will not be able to retire and have a few 
enjoyable years together here on earth. I 
just do not know how we are going to make 
it! I would love to spend time with my fam-
ily, enjoy the few years I figure I have left 
without having to struggle just to buy gaso-
line to be able to get to work to get a payday 
that buys less and less of the necessities of 
life. 

One thing that would help save on gasoline 
would be, make the work week 4 (10 hour 
shifts) instead of 5 (8 hour shifts). 

Since we are already there 2 more hours 
would not matter if it would save us a day’s 
supply of gasoline getting there and back, 
also would save the companies in electricity 
etc. 

Sincerely, 
BRENDA NORTHERN, 

Walland, TN. 

Mr. ALEXANDER. Mr. President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. DODD. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 
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The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. DODD. Mr. President, if I may, I 

will inform Senators as to where we 
are on the housing bill. Most of my col-
leagues know that we voted for cloture 
yesterday with a substantial vote of 83 
to 9—not something that occurs with 
great frequency, getting that kind of 
strong, bipartisan support for the hous-
ing bill, which Senator SHELBY and I 
have spent weeks crafting, with the 
support of our members on the Bank-
ing Committee. The most recent vote 
was 19 to 2, on a committee with 21 
members, where we ended up with 
strong, bipartisan support to deal with 
the foreclosure crisis in this country, 
to reform government-sponsored enter-
prises, and to provide for an affordable 
housing program. That is not to men-
tion other provisions that came out of 
the Finance Committee, under the 
leadership of Senator BAUCUS and Sen-
ator GRASSLEY, to deal with mortgage 
revenue bonds, tax incentives, first- 
time home buyers, and counseling serv-
ices. As well, we have expanded the 
numbers to assist individuals who are 
seeking to stay in their homes and are 
trying to achieve workouts with lend-
ers at a cost that is affordable for 
them. 

There are many aspects of this im-
portant bill. There is no more impor-
tant issue before us today than dealing 
with our economy. One need only look 
at the headlines of the major news-
papers in the Nation this morning say-
ing that consumer confidence is the 
lowest it has been, according to some, 
in 40 years. The prospects people see 
for themselves and their families are 
very low. That in itself is a source of 
great concern, and it ought to be to 
every Member of this body—that our 
fellow citizens don’t see a very bright 
future for themselves and that we need 
to take some steps on energy and 
health care costs and housing. We have 
8,400 people every day filing for fore-
closure. That ought to alarm every-
body. We need to take some steps to 
allow people to work this out and sta-
bilize this cascading housing problem. 

When you have home values falling 
by the hour and you have problems 
with the lack of new starts, unemploy-
ment rates occurring, with it spreading 
to student loans and commercial lend-
ing, this problem has at its center the 
housing crisis and foreclosure crisis all 
across our country, and it is not local-
ized in one or two areas. 

The fact we have been able to put to-
gether a major proposal that addresses 
this issue, and yet as we stand here, I 
am stymied because one Senator has 
decided this bill is not going to go for-
ward—one—because it takes unani-
mous consent for us to move to the 
bill. 

We already worked out a number of 
amendments on this bill. People have 
ideas they want to bring to it, and I 
welcome those. We wish to get to those 
ideas, even take the agreements we 
have reached with Republican and 

Democratic Senators. One Senator is 
saying: You can’t do that. Again 8,000 
more people are about to lose their 
homes today, but one Senator has said: 
No, I am sorry, but my bill is more im-
portant than the 8,000 of you yesterday 
or the 8,000 tomorrow who will come 
up. 

We are trying to get this bill done. 
There are several other Senators, 
Democrats and Republicans, who have 
ideas they wish to bring to this debate. 
Some we can agree to, some we cannot. 
But they deserve a debate and a vote 
on their idea. I welcome the oppor-
tunity to have that conversation with 
them. In many cases, we will try to 
work them out if we can. Where that is 
impossible, then this body has a right 
or obligation to vote them up or down, 
whether or not to accept those ideas. 

We had very constructive conversa-
tions with the House of Representa-
tives. I am very grateful to Speaker 
NANCY PELOSI who has welcomed our 
work here as we try to work out the 
differences between the House-passed 
bill and our bill, which are not substan-
tial, in my view. We ought to come to 
some agreement on those differences. 
Congressman BARNEY FRANK from Mas-
sachusetts, chairman of the Financial 
Services Committee in the House, has 
been working with us so we can resolve 
these differences. I had hoped before we 
left for the Independence Day recess we 
would have been able to send a bill to 
the President for his signature. What 
greater signal could we send, as I said 
yesterday, to the American people than 
this Congress—highly divided, partisan 
beyond belief in too many cases—was 
able to come together on an issue that 
affects so many of our fellow citizens. 
We are this close to doing it. But I can-
not offer an amendment today or invite 
Members to resolve their differences 
because one Senator has decided we 
should not do anything except his bill. 

Unfortunately, that is how this insti-
tution works too often. As people 
know, I have been sitting here pa-
tiently for the last day and a half, 
along with Senator SHELBY, trying to 
resolve these matters. We have to wait 
until the end of this day. We will go an-
other 5 or 6 hours doing nothing, sit-
ting around in quorum calls and listen-
ing to speeches until we run out the 
clock and then have an opportunity to 
get to these issues. 

I know there are people who care 
about Medicare. They care about the 
supplemental appropriations bill. Peo-
ple care about the Foreign Intelligence 
Surveillance Act. The majority leader 
has laid this out in clear, concise terms 
that we need to deal with these mat-
ters before we leave, and we are going 
to do it the hard way or the easy way. 
But it requires cooperation. It requires 
people being able to put aside their dif-
ferences and let us get to the matters 
before us. 

No other issue is more important. I 
apologize for getting emotional about 
this issue, but it is awfully difficult to 
go back home when people are facing 

gasoline prices that have gone through 
the ceiling, they are watching their fel-
low citizens lose their homes, the val-
ues of theirs, if not losing them, are de-
clining, joblessness rising in the coun-
try, and they are wondering why we 
cannot manage to get anything done 
on their behalf. 

While we cannot solve every problem, 
here we have a collection of bills 
worked out in one package, crafted by 
Democrats and Republicans coming to-
gether, and we cannot even get to de-
bate the issue or bring up ideas other 
Members have on how we might im-
prove this legislation. 

I wanted to inform my colleagues as 
to why we have not been able to get 
much done here. It is not for the lack 
of leadership by HARRY REID. He has 
been leading and asking the other side 
to work with us to get this job done. As 
he said last evening, there are mo-
ments, we all understand, when par-
tisan politics take over. There are 
other moments when you have to set 
that aside, and this is one of those mo-
ments. 

So my urging at this moment at 11:15 
this morning is, would this one Senator 
reconsider what he is objecting to and 
allow us to get to this matter. That 
Senator has had four different opportu-
nities to vote on his bill. I happen to 
support his bill, by the way. I think I 
am a cosponsor of it. If not a cospon-
sor, I certainly have been supportive of 
it. I also understand there are other 
issues with which we have to grapple, 
and the housing issue is a major one 
for us. 

We are right on the brink. In a couple 
of hours, we can resolve this matter, 
vote on it, send it to the House, and 
hopefully they will agree, and send 
that bill to the President. We can do 
that literally in the next 2 or 3 hours if 
I can only get an opportunity to raise 
these matters on the floor of the Sen-
ate. 

I am deeply grateful to the majority 
leader who has done everything con-
ceivable to make this happen. What we 
are lacking is the kind of cooperation 
required to get this bill done. This is 
not a bill I would have written on my 
money, nor would Senator SHELBY. 
There are 100 of us here. We all have 
our ideas on how we would frame these 
matters. But we are elected to a body 
that includes 99 other Members, and 
you have to sit down with each other 
and work to achieve anything. When 
you refuse to do that, you make it im-
possible to step forward. 

My urging at this hour of the morn-
ing is let us get to this bill, allow these 
Members—Democrats and Repub-
licans—to have their ideas brought up, 
resolved, or voted on so we can con-
clude this work, send it to the House, 
and hopefully to the President of the 
United States for his signature. 

Mr. President, I ask unanimous con-
sent that the time the Senate spends in 
quorum calls during today’s session 
count toward the time postcloture. 
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The PRESIDING OFFICER (Mr. 

CASEY). Without objection, it is so or-
dered. 

Mr. DODD. I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. CRAIG. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CRAIG. Mr. President, I ask 
unanimous consent to speak as in 
morning business for up to 10 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

EMERGENCY SUPPLEMENTAL APPROPRIATIONS 
Mr. CRAIG. Mr. President, I am fil-

ing at the desk today an amendment to 
the emergency supplemental that will 
be coming over, or is already here, 
from the House to reinsert a provision 
that the Senate put in our version of 
the emergency supplemental before it 
went to the House for their consider-
ation. This amendment includes a 1- 
year funding for the Secure Rural 
Schools and Community Self-Deter-
mination Act. What that simply means 
is timber-dependent communities and 
school districts across the country 
would receive their level of funding for 
one more year until such time as we 
can fully reauthorize the act. 

The Senate Finance Committee, in 
the extender legislation, has a reau-
thorization in it. But we don’t know 
whether that will come immediately 
following the Fourth of July recess or 
some time into the summer. Here is 
the reality of the emergency funding 
about which we are talking. 

There are 775 counties and 4,400 
school districts in 42 States that is now 
making critical hiring decisions for the 
coming school year that will start at 
the end of August. These school dis-
tricts need this money. It is quite sim-
ple. They have no other way of raising 
the resource that is now terminated as 
a result of our inability to move in the 
appropriate fashion. 

What we are talking about is 9 mil-
lion schoolchildren who will be af-
fected. In my State, numerous school 
districts and potentially several hun-
dred teachers are getting their termi-
nation notices because there simply is 
no money to hire or to continue to hire 
them. What are we talking about? A 
timber-dependent county, a county 
where 90 percent of its landscape is 
owned by the Federal Government and 
10 percent is owned in fee simple and 
pays taxes into the school district, and 
they have no possible way of raising 
enough revenue when a third or a half 
of the revenue came from those public 
lands originally through timber sales. 

Senator WYDEN and I some years ago 
created this legislation. It is known as 
Craig-Wyden or Wyden-Craig. We have 
helped these school districts, and we 
are fumbling here trying to accomplish 
that. We put it in our version of the 

supplemental. Now the supplemental 
comes back. It is not a pure document. 
It is not exclusively a military funding 
document. It has veterans money in it. 
It has emergency money in it for 
FEMA to handle the disastrous flood-
ing going on in the State of Iowa. 

In my State of Idaho, in Clearwater 
County, we have a disaster. It isn’t 
flooding. It isn’t the Clearwater River 
over its banks. It is a school district 
that is dramatically having to dimin-
ish the quality of education because 
this Congress has not acted in a timely 
fashion, and we simply roll over and 
say: Oh, well, we will probably get it 
done in July, but then again it might 
be August. 

It is now we must act because in Au-
gust, that school will be back in oper-
ation and that schoolteacher who was 
teaching some level of academics in 
that high school or grade school will be 
gone because the money has not been 
replenished. I call that an emergency. I 
call that a need to address the supple-
mental. 

I have talked with the chairman of 
the Appropriations Committee, I have 
talked with the ranking member. They, 
too, view this as a crisis. I know we all 
have our priorities, but in this case 
Senator CRAPO, Senator SMITH, Sen-
ator DOMENICI, Senator STEVENS, Sen-
ator MURKOWSKI, Senator BENNETT, and 
others agree with me. And there are 
numerous Senators on the Democratic 
side of the aisle. I have spoken a few 
moments ago with Senator WYDEN. The 
State of Oregon will be in crisis if we 
don’t resolve this in a reasonable fash-
ion. 

This is simply a 1-year extension of 
funding at current levels. It is not a 
new reauthorization. It represents 
about $400 million in the chairman’s 
mark that moved out of here before. So 
this amendment, as I speak, will be 
filed at the desk, and I would hope, in 
our effort to move legislation and fin-
ish the supplemental, the emergency 
supplemental, that we also recognize 
there are some domestic emergencies 
here at home, such as the flooding on 
the Mississippi, such as tornado-rav-
aged areas, such as school districts 
having to fire needed and necessary 
educators to provide for the quality of 
education of their children because 
Congress did not responsibly fund pub-
lic land, Federal public land-dependent 
counties, and created the crisis by our 
inaction. 

With those comments, I yield the 
floor, and I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. DORGAN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DORGAN. Mr. President, I ask 
unanimous consent that following my 
presentation, if there is a Republican 

speaker on the floor, they be recog-
nized next, as has been the course, and 
that Senator BROWN of Ohio be recog-
nized as the next Democratic speaker. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

DEPARTMENT OF DEFENSE CONTRACTING 
Mr. DORGAN. Mr. President, yester-

day, there was a hearing in the Con-
gress, on the House side, dealing with 
someone I have spoken about on the 
floor at some length, and I wish to talk 
about that hearing and what it means. 
Then, following that, I wish to speak 
about the bill I introduced yesterday 
dealing with the price of gas and oil 
and oil speculation. 

First, let me talk about the hearing 
yesterday and what we learned about 
the Defense Department and the State 
Department and others dealing with 
this man. This man’s name is Efraim 
Diveroli. He is 22 years old and the 
president and chief executive officer of 
a firm that was awarded $300 million in 
contracts by our Federal Government. 
So this is a guy who took over a shell 
corporation that his dad had, and he 
was awarded $300 million in Defense 
Department contracts. He was the 
president of the company at age 22. He 
had a vice president, though. It is not 
as if the company was understaffed. 
This is a photograph of his 25-year-old 
vice president, who is a massage thera-
pist—David Packouz. He was called a 
masseur, or massage therapist. So 
these two guys ran a company in Flor-
ida that had an unmarked office door. 
At one point, Mr. Diveroli, the CEO, 
says he was the only employee and at 
another point it was he and his vice 
president, the massage therapist. 

They got $300 million from the Fed-
eral Government, from the Defense De-
partment, and they were to provide 
weapons and ammunition to the Af-
ghan fighters because our Defense De-
partment wanted to help the Afghan 
fighters take on the Taliban in Afghan-
istan. Well, here is what these folks 
provided to the fighters in Afghani-
stan—40-year-old Chinese cartridges 
which came in boxes that were all 
taped and falling apart—this is an ex-
ample. They were made in China in the 
mid-1960s. It is pretty unbelievable. 
The fighters in Afghanistan said this 
was junk coming from this company 
that got $300 million in contracts from 
the Defense Department. 

Now, I had the three-star general 
come to my office. I am on the Appro-
priations Subcommittee on Defense, 
and we shovel a lot of money out the 
door for a lot of these Defense needs, 
some legitimate, some not, and I had a 
lengthy meeting with the three-star 
general who was in charge of this. I 
said: How on Earth could you have 
given a contract to a company run by 
a 22-year-old, who had very little expe-
rience, running a shell company his 
dad owned, a company where his vice 
president was a massage therapist? 
This is a joke, except it is not a joke 
when the American taxpayers are 
fleeced. He gave me a hundred excuses, 
this three-star general did. 
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But all he would have had to do is go 

to MySpace. Pull this man up on 
MySpace, the president of this com-
pany, and here is what he says on 
MySpace. 

I like to go clubbing, go to a movie. I have 
taken a really liking towards fine Scotch 
whiskey. I have had problems in high school, 
so I was forced to work most of my teen 
years. 

He probably grew up a little fast. 
Got a decent apartment. Am content for 

the moment. 

Go to MySpace. Is this the CEO of a 
company you want to give $300 million 
in contracts to? 

This is an outrage. So a hearing was 
held yesterday, and here is what the 
hearing disclosed. There was a watch 
list at the State Department. This 
company—these guys—had small con-
tracts with the State Department, and 
the State Department had compiled a 
watch list of 80,000 individuals and 
companies suspected of illegal arms 
transgressions and other things, in-
cluding this company. Well, the fact is, 
the Defense Department never checked 
the State Department. Contracts have 
been pulled from this little company, 
but the Defense Department never 
checked, so they give them a $300 mil-
lion contract, or a series of contracts, 
worth $300 million. 

The reason they say it didn’t show up 
is because they don’t check on contrac-
tors that maybe are bad contractors if 
the contract is less than $5 million. 
That is, apparently, an asterisk. 

I mean, I don’t understand this at all. 
Government officials failed to review 
several of these contracts from this lit-
tle company that had been canceled or 
delayed. They never raised red flags be-
cause they fell under the $5 million 
contract value that was the warning 
threshold. The contracting officer with 
the Army Sustainment Command had 
overruled a contracting team that 
raised concerns about this company. 
They said there was substantial doubt, 
but nonetheless the company got the 
contracts. Listen, this is shameful. We 
ought to do—and, yes, we in the Senate 
as well—ought to do a detailed inves-
tigation. We should bring people here 
under subpoena, if necessary, to find 
out who made these judgments and 
why they are still working for the Fed-
eral Government. Why aren’t they long 
ago gone from the Federal payroll? 
This is not the end of it or all of it. I 
have spoken about dozens and dozens of 
contracts that are similar to this. 

At any rate, yesterday, this hearing 
occurred in the House. I commend Con-
gressman WAXMAN, who has been doing 
some of the most significant work in 
the Congress in investigating this. We 
need to investigate this on the defense 
spending side as well, those who appro-
priate this funding. This is shameful, 
and I think everybody involved in it 
ought to be embarrassed. We are shov-
eling money out the door to support 
the war in Iraq and Afghanistan. 

I have shown pictures on the floor of 
the Senate of one-hundred dollar bills 

wrapped in Saran Wrap the size of 
bricks, and the guy distributing that 
cash in Iraq said he told contractors 
our motto was: We pay in cash, you 
bring a bag. It was like the Wild West, 
he said. 

You think money isn’t wasted? You 
think there isn’t stolen money over 
there, when you are distributing 
money out of the back of a pickup 
truck and we are airlifting one-hundred 
dollar bills on C–130s, flight after 
flight, full of cash? 

This is unbelievable what is hap-
pening with this contracting abuse, 
and this is one, small example. 

I think all those involved in it ought 
to be brought before congressional 
committees and that we demand an-
swers from them. Who is responsible, 
who is accountable on behalf of the 
American taxpayer? If they can’t an-
swer, they ought not be on the public 
payroll. 

That takes care of my need for ther-
apy to talk about this issue. It is al-
most unbelievable that the American 
taxpayer, en masse, is not gathering 
outside this Capitol saying, when we 
hear this kind of thing, we are out-
raged. So let me be outraged on behalf 
of them and say this cannot be allowed 
to continue. 

SPECULATING ON OIL AND GAS 
Mr. President, I came to the floor to 

talk about the issue of the price of gas-
oline. I had a guy in my office the 
other day that was the president of one 
of the larger corporations and this 
company was engaged in trading and 
all these issues. He was a fast talker. I 
mean, it was unbelievable to me. When 
he finished talking, I was out of breath. 
He was one of these guys who talked 
and talked and talked. His point was: 
Look, everything is working fine. The 
price of oil, the price of gas, that is 
what the market says it is. I said: Well, 
it appears to me there are substantial 
amounts of speculation. Over a period 
of time in this world we have seen 
some dramatic growth in speculation 
in certain areas. When it happens, the 
markets break and you have to come 
back and herd the speculators out and 
have markets available for the legiti-
mate transactions. 

This person said: Speculation, are 
you kidding me? These are normal 
transactions on the commodities mar-
ket, the futures market for oil, as an 
example. There is supply, demand, and 
people are involved. I said: Well, tell 
me this, if you would: What has hap-
pened in the last 15 months? Tell me 
what has happened with respect to sup-
ply and demand that justifies doubling 
the price of oil in the futures market? 
Can you tell me? Then he spoke for 45 
minutes, almost uninterrupted, and 
had not answered the question. 

I said: That makes my point. At the 
end of this meeting, you can’t answer 
the question because nothing has hap-
pened in the last 15 months that de-
monstrably alters the supply-and-de-
mand relationship or that justifies 
what has happened with the price of 

oil. Nothing justifies doubling the price 
of oil in the last 15 months. The only 
conclusion you can come to—and many 
have and I certainly have—is that we 
have a carnival of speculation in the 
futures market by a lot of big-time 
speculators interested in making 
money. They do not want to own oil or 
take possession of oil. They do not 
want to use oil. They wouldn’t be able 
to recognize oil at first blush. They 
wouldn’t even be able to lift a 30-gallon 
drum of oil. They just want to make 
money speculating on oil. 

So if we have a bunch of speculators 
in this carnival of greed who rush into 
these markets and drive up prices well 
beyond what the fundamentals would 
justify, it breaks the market. If the 
market is broken, we have a responsi-
bility to set it right. When the com-
modities market for oil was established 
in 1936 by legislation, Franklin Delano 
Roosevelt said we have to be careful to 
have the tools to stop the speculators 
from taking over these markets. There 
is a specific piece in the 1936 act that 
talks about excessive speculation. 

There is excessive speculation in the 
marketplace now, and it is running up 
the price of oil and gas. It is hurting 
every single American family, it is 
damaging this economy, it is dramati-
cally injuring industries—such as air-
lines, truckers, farming, and others. 
The question is, What should we do 
about it? 

Should we sit here somewhere in a 
crevasse between daydreaming and 
thumbsucking and decide to do noth-
ing? Or should we finally decide we 
have to take some action when a mar-
ket is broken? 

Let me go through a couple charts. I 
have used them before so it is repeti-
tious, but it seems to me it is useful 
repetition in describing a very serious 
problem. 

Here is what has happened to the 
price of oil. There is no event in here 
that suggests this should be the price 
of oil. You double the price. There is 
nothing in here that justifies doubling 
the price. The fact is, people are driv-
ing less in this period. There were 4.5 
or 5 billion fewer miles driven in this 
country in a 6-month period; 4.5 to 5 
billion fewer miles driven, less gasoline 
used. That means lower demand. At the 
same time, in the first 4 or 5 months of 
this year, we saw crude inventory 
stocks rise, not fall. If inventory is 
going up and demand is going down, 
what is happening to the price of oil 
and gasoline? It is going up? That 
doesn’t make any sense. That is not 
logical. That is a market that is bro-
ken. 

Let me analyze what all that means. 
This is what a commodity exchange 
looks like. This is the New York Mer-
cantile Exchange, called NYMEX. 
There are a bunch of folks who trade. 
They come to work and do a legitimate 
job. They are trained to do this job, 
and they are trading on behalf of oth-
ers. But what has changed is, instead of 
it being just a legitimate market for 
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hedging between those who produce 
and those who consume, wanting to 
hedge a physical commodity, we have 
now people in this market who have no 
relationship to this commodity. 

Will Rogers described it a decade ago. 
He described people who buy things 
they will never get from people who 
never had it, making money on both 
sides. That is speculation. 

Here is what some folks have said 
about these issues. Let me describe, 
first, before I describe what some other 
folks have said about it, the 1935 act. It 
says, this is the commodities act that 
establishes this— 

This bill authorizes the Commission . . . to 
fix limitations upon purely speculative 
trades and commitments. Hedging trans-
actions are expressly exempted. 

The point is the underlying bill au-
thorizes the regulator, the Commodity 
Futures Trading Commission, to fix 
limitations on purely speculative 
trades. That is exactly what the Com-
mission is supposed to do. But the 
Commission has largely taken a vaca-
tion from reality. It seems to have no 
interest in regulating. I am talking es-
pecially about the chairman and those 
who control the Commission. 

Here is Fadel Gheit, 30 years as the 
top energy analyst for Oppenheimer & 
Co. He testified before our committee. 
I have spoken to him a couple times by 
phone. Here is what he says: 

There is absolutely no shortage of oil. I’m 
convinced that oil prices should not be a 
dime above $55 a barrel. I call it the world’s 
largest gambling hall. . . . It’s open 24/7. . . . 
Unfortunately, it’s totally unregulated. . . . 
This is like a highway with no cops on the 
beat and no speed limit and everybody’s 
going 120 miles an hour. 

I encourage my colleagues, if you 
want to understand what is happening 
in this market, call Mr. Gheit. He has 
been involved as an energy trader with 
the large companies. He will give you 
an earful. I have had the opportunity 
to hear him not only in committee, but 
I called him as well and had a con-
versation about speculation. 

The president of Marathon Oil Com-
pany: ‘‘$100 oil isn’t justified by the 
physical demand of the market.’’ 

I am going to have a hearing this 
afternoon with the head of the Energy 
Information Administration, EIA. I 
fund this agency in my appropriations 
subcommittee—Mr. Caruso heads it. I 
wish to show what the EIA has pro-
jected on all these occasions for the 
price of oil and gasoline. 

In May of last year, they projected 
this yellow line. That is where the 
price would go. In July of last year, 
they projected this yellow line. In Sep-
tember, they projected this. Do you see 
what the momentum is? In terms of 
what they are projecting, in every case 
they are demonstrably wrong—not just 
wrong by a little, wrong by a lot. 

We spend over $100 million for this 
agency to get the best and brightest, to 
determine as best they can what is 
going to happen to the price of oil. 
They have always believed the price is 

essentially going to remain about the 
same or go down. The price, however, 
has gone way up. Why? Because unbri-
dled speculation exists in this market 
with speculators driving up these 
prices. 

Despite that, the EIA testifies and 
has testified repeatedly: They see some 
speculation but not very much. 

If they believe this represents the 
fundamentals in the marketplace, how 
on Earth could the best estimators in 
an agency we spend $100 million a year 
on—how could they be this wrong? 
There is something fundamentally 
wrong with that piece. 

Finally, 2 days ago, the House re-
leased a report that was done by a 
House subcommittee that talked about 
the explosion of speculation on the fu-
tures market. It went from 37 percent 
speculative trades in 2000 to 71 percent 
of the trades now that are ‘‘specula-
tion.’’ 

I describe all that to say I have intro-
duced legislation. I am talking to Re-
publicans and Democrats in the Sen-
ate, hopeful of garnering cosponsors to 
move this legislation that addresses 
this issue by saying to the Commodity 
Futures Trading Commission: You 
have the authority to do the following, 
and you should do the following, just 
going back and reading the underlying 
law that created you. No. 1, identify 
those trades that represent legitimate 
hedging trades between a producer and 
a consumer with a physical product in 
which they wish to hedge risk. That is 
precisely what the market was estab-
lished for. Distinguish that kind of 
trading from all other trading which 
represents nonlegitimate hedging, or 
speculation. 

Once you have determined what body 
of trading represents speculative trad-
ing—and it has been a carnival of 
greed, in my judgment, rushing and 
pushing up the amount of speculative 
trading, as I have shown—once you 
have done that, I suggest we impose a 
25-percent margin on the speculative 
trading that is going on, in order to try 
to wring some of that excess specula-
tion out of this market. 

No. 2, I suggest the regulator have 
the opportunity to use their authority 
to either revoke or modify all their 
previous actions, including their ‘‘no 
action’’ letters, in order to shine the 
light on and see and regulate all the 
transactions that have to do with 
American products or trading in this 
country. 

Strangely enough, the Commodity 
Futures Trading Commission itself 
said, for example, the Intercontinental 
Exchange, largely owned by American 
interests, that trades in London—that 
you can come here, you can set up an 
office in Atlanta, you can trade on 
computers in Atlanta, and we will de-
cide of our own volition that we will 
not regulate you and you will be out-
side the purview of our sight. That is 
an unbelievably bad decision, and it 
needs to be revoked—not just that de-
cision but so many others similar to it. 

It would be nice if we would have a 
regulatory body that says our job is to 
regulate. We pay for regulatory bodies 
for the purpose of wearing the striped 
shirts; they are the referees, they call 
the fouls. 

I think, having taught some econom-
ics in college, that the best allocator of 
goods and services in this country that 
I know of is the marketplace. Markets 
are wonderful. I am a big supporter of 
markets. But when markets are bro-
ken, the Government has a responsi-
bility to act. We have a regulator that 
has been oblivious to open markets, in 
fact has accelerated and actually 
helped break them. I believe our re-
sponsibility at this point is to set this 
regulator straight and decide here are 
the conditions by which we own up to 
the responsibilities of the original 
act—allowing for legitimate trading 
and hedging but trying to shut down 
the speculation that has driven up the 
price of gasoline and that injures every 
family and every business in this coun-
try and damages the American econ-
omy. 

My hope is, in the coming couple 
days and weeks, that Congress, and the 
Senate especially, will be able to con-
sider the bill I have authored. There 
are other good ideas as well. I welcome 
all of them. But I think this is not a 
circumstance in which one of the op-
tions for the Congress is to do nothing. 
The American people expect more and 
deserve more and I think should get 
more from this Congress. 

I have spoken to Senator REID and 
many others, who are also very inter-
ested in moving on these issues. I hope 
it will be bipartisan. I am very inter-
ested in having Republicans and Demo-
crats work on perfecting these issues 
so we can take action very soon. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Oklahoma. 
Mr. INHOFE. Mr. President, I ask 

unanimous consent that I be recog-
nized as in morning business to be fol-
lowed by the Senator from Ohio, Mr. 
BROWN, and he would be followed by 
the Senator from New Hampshire, Mr. 
GREGG. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. FEINGOLD. Mr. President, I ask 
I be added after Senator GREGG. 

Mr. INHOFE. And the Senator from 
Wisconsin be after Senator GREGG. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. INHOFE. First of all, it is my in-
tention—which I will not do right now 
because I know what would happen—to 
introduce an amendment to the hous-
ing bill that makes eminent sense. But 
I know and I have been told it would be 
objected to, so I will not do it, but I 
will explain it in hopes that at a later 
time we will be able to get this in. 

The amendment I have is simply a 
one-page amendment. What it does, it 
would prohibit individuals who annu-
ally make more than $75,000 and cou-
ples making more than $150,000 from 
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receiving taxpayer-backed bailouts of 
troubled mortgages. The main provi-
sion of the housing bailout bill is a pro-
gram to allow troubled mortgage hold-
ers to refinance their mortgage into a 
Government-insured loan through the 
FHA. The bill allows the FHA to take 
on up to $300 billion in troubled mort-
gages, into the taxpayer-backed pro-
gram. 

In this bill, as currently written, the 
value of an eligible loan under the FHA 
is $550,000. The nationwide average 
value of a home is roughly $200,000. The 
average value of a home in Oklahoma 
is just under $150,000. 

I believe it is bad policy to put tax-
payers on the hook for borrowers who 
took on more than they could afford 
and lenders who made bad loans to 
begin with. It is entirely unacceptable 
to have the Government put taxpayers 
on the hook for someone who qualified 
for a loan more than two or three 
times what the average American can 
afford. 

When Congress passed the economic 
stimulus package, Democrats vehe-
mently argued certain people make too 
much money to benefit from a handout 
from the U.S. Government; specifi-
cally, eligibility for the full-time stim-
ulus was capped at $75,000 for an indi-
vidual and $150,000 for couples. So this 
amendment says that if you are too 
rich to get a full stimulus check, you 
are too rich to get a bailout. 

Another provision of the housing bill 
provides an interest-free loan of $8,000 
for first-time home buyers and applies 
income limits of $75,000—there it is 
again—for individuals and $150,000 for 
couples. It is perfectly reasonable to 
apply those same income standards for 
individuals who are getting a taxpayer- 
backed bailout on their mortgages. 

Someone with a $550,000 mortgage 
pays approximately $3,300 a month on 
housing alone—that is assuming a 30- 
year fixed-rate mortgage at a 6.3-per-
cent interest rate. That comes to 
$39,600 a year in mortgage payments 
alone. According to the Bureau of Eco-
nomic Analysis, average per capita in-
come in the United States, in 2007, was 
$38,600; therefore, someone with a 
$550,000 mortgage will be spending 
around $1,000 more on their home alone 
than the average American makes in 
an entire year. 

The Congressional Budget Office 
came out and warned that 35 percent of 
the loans refinanced through the pro-
gram will eventually default anyway. 
CBO also highlighted the perverse in-
centives in this bill, noting that banks 
will use the program to offload their 
highest risk loans to taxpayers. CBO 
said: 

. . . the cumulative [default rate] for the 
program would be about 35 percent and that 
recoveries on defaulted mortgages would be 
about 60 percent of the outstanding loan 
amount. Those rates reflect CBO’s view that 
mortgage holders would have an incentive to 
direct their highest risk loans to the pro-
gram. 

Washington should not be holding 
folks who have been responsible for 

their mortgage liability responsible for 
the irresponsible decisions of others. 
We should not be putting taxpayers on 
the hook for bad loans made by irre-
sponsible lenders and borrowers. We 
most certainly should not be putting 
taxpayers on the hook for individuals 
who can afford two or three times what 
the average taxpayer can afford. 

This is especially true when there is 
no guarantee the program would not 
have to be bailed out after the addi-
tional taxpayer dollars. There is a very 
good chance, in fact, that this program 
will require additional tax dollars; that 
this is just the beginning. 

On June 10, the New York Times re-
ported that the FHA—the agency we 
are mandating in this bill to take on 
the worst loans made during the 
subprime housing crisis—currently 
faces $4.6 billion in losses, four times 
the amount of losses than the previous 
year and over 20 percent of its capital 
reserves. 

The day before the New York Times 
story, Reuters reported that the head 
of FHA, Brian Montgomery, has seri-
ous concerns about the housing legisla-
tion we are now considering: 

Some in Congress are advancing legisla-
tion . . . that could be problematic for the 
economy and the country. 

He further said: 
FHA is designed to help stabilize the econ-

omy . . . it is not designed to be a lender of 
last resort, a mega-agency to subsidize bad 
loans. 

Yesterday the Wall Street Journal 
reported the FHA is having serious 
trouble with the bad mortgages that 
are already on the books and will like-
ly require an appropriation of over 1 
billion in Federal tax dollars as soon as 
next year. 

This would be the first instance of a 
government subsidy for the FHA since 
it was created in 1934. 

The Journal reported: 
The FHA, which essentially is filling the 

void left by the collapse of the subprime 
market, will request a Government subsidy 
for the first time in its 74-year history. The 
agency says it will need $1.4 billion next 
year. 

The American taxpayer, the tax-
payers in my State of Oklahoma, 
should not be put in a position where 
they are ultimately responsible for the 
irresponsible decisions of others, and 
they certainly should not be on the 
hook for relatively well-off individuals, 
not to mention large lending compa-
nies that made poor financial deci-
sions. 

Lastly, let me say we are using the 
same standard, this $75,000 per indi-
vidual or $150,000 for a joint return, 
that would be the same level we are 
using in the rest of this bill and other 
programs, including the economic 
stimulus program. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Ohio. 
MINIMUM WAGE 

Mr. BROWN. Mr. President, 70 years 
ago today President Roosevelt signed 

the Fair Labor Standards Act into law. 
After two decades of devastating Su-
preme Court opposition, a Supreme 
Court in those days with a similar bias 
against workers that our Supreme 
Court has today—think of Ledbetter 
and so many other cases they have 
made. But after two decades of dev-
astating Supreme Court opposition, 
and 3 years after that Supreme Court 
declared the National Industrial Recov-
ery Act unconstitutional, Americans 
finally were assured of a minimum 
wage, reasonable work hours, and an 
end to child exploitation. 

Senator Hugo Black, who sat at this 
desk in the Senate in the 1920s and 
1930s, was fundamental in this historic 
achievement. Black, in the early 1930s, 
prior to Roosevelt becoming President, 
had introduced legislation calling for a 
6-hour workday. It was considered so 
radical and so controversial that the 8- 
hour workday signed into law by Presi-
dent Roosevelt was considered more 
reasonable and more palatable, and the 
Congress went along. 

Black, by this time, by the time the 
minimum wage actually went into ef-
fect, was a member of the Supreme 
Court appointed by President Roo-
sevelt. Black, in those years leading 
up, joined with President Roosevelt, 
Labor Secretary Frances Perkins, and 
labor leader Sidney Hillman to craft 
legislation that would withstand judi-
cial challenge. It was not an easy fight, 
but progressives stood firm for social 
justice and for economic justice. They 
said ‘‘no’’ to worker exploitation and 
they created a path to the American 
dream for millions. As the minimum 
wage floor was established, other wages 
went up also, and more and more work-
ers joined the middle class and as a re-
sult came out of poverty and joined the 
middle class. For the first time in our 
Nation’s history, people who worked 
hard were assured of a reasonable 
standard of living and decent labor 
conditions. 

Where is that commitment today? 
Today’s low- and middle-income men 
and women have been hit hard by the 
failed economic policies of the last 7 
years, bad trade policy, bad tax policy, 
all up and down. We see what has hap-
pened to our economy in the Presiding 
Officer’s home State of Pennsylvania, 
my State of Ohio, from Lima to Zanes-
ville, and everywhere in between. 

With gas at $4 a gallon, rising health 
care costs, skyrocketing food prices, it 
is more and more difficult for hard- 
working Americans to keep pace. Now 
70 years of progress is eroding. Income 
inequality is the worst it has been in 
this country since before Roosevelt, 
since the Depression and the New Deal 
gave birth to the minimum wage. 

Tim, from Cleveland Heights, OH, a 
suburb southeast of Cleveland, used to 
donate to food banks, soup kitchens, 
and charities before his family fell on 
hard times. He never thought he would 
need that help from others. But as the 
cost of living went up, Tim, who has a 
full-time job—his wages did not keep 
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pace. It took 3 months of financial 
strain before Tim and his family real-
ized they needed to use the food bank 
he had been contributing to in the 
past. 

Tim used to consider himself middle 
class. He does not picture himself that 
way anymore. But there is reason for 
hope. In 2007, this Congress, the House 
and the Senate, passed the first min-
imum wage increase in 10 years. Work-
ers now earn $5.85 an hour, and will get 
a raise of 70 cents next month. This is 
a positive step but just the first. We 
must continue to push for a living 
wage for all of Ohio and America’s 
hard-working men and women. 

Today someone earning a minimum 
wage and working full time makes only 
$10,700 a year. That is $6,000 below the 
poverty line for a family of three. 
That, put mildly, is unacceptable. Con-
gress must work to index the minimum 
wage to inflation to give workers relief 
in these hard times. 

Under current policy, wages stay low 
as prices go up. Wages in real dollars 
are far below the minimum wage, and 
in real dollars are far below what it 
was 40 years ago. Hard-working Ameri-
cans are at the mercy of politics and 
business lobbies for an increase in pay, 
while CEOs of corporations such as 
Exxon are reporting record paydays. 
This is unconscionable. 

Franklin Roosevelt said: 
A self-supporting and self-respecting de-

mocracy can plead no justification for the 
existence of child labor, no economic reason 
for chiseling workers’ wages or stretching 
workers’ hours. 

Like Roosevelt, we must stand for so-
cial and economic justice. If social jus-
tice and economic justice works for 
hard-working Ohio families, hard- 
working American families, and social 
and economic justice builds a better 
society, we must do our part to ensure 
that those who want to work can make 
a living wage. 

We must fight in this Chamber for 
families who are struggling to stay 
above the poverty line, families who 
work full time and play by the rules, 
pay their taxes, are involved in their 
communities, raising their kids. We 
must ask ourselves what kind of coun-
try we want this great country to be. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Hampshire is recog-
nized. 

Mr. GREGG. Mr. President, I want to 
speak on the bill, not in morning busi-
ness. 

I am concerned we are not getting to 
a lot of the issues in this bill we should 
get to. Although I am supportive of the 
underlying bill, one of the issues we are 
not getting to, and I do not understand 
it, is the need to extend the renewable 
tax credits. 

Senator ENSIGN and Senator CANT-
WELL have brought forward an amend-
ment to accomplish this. The renew-
able tax credits are those tax credits 
which create an incentive for using 
things that are more energy efficient: 

making your home more energy effi-
cient, using solar, using wind, using 
wood pellet stoves, things which are 
basically alternative sources of energy, 
or doing additions to people’s homes 
which make their homes more energy 
efficient. 

At a time when gas prices are ex-
traordinarily high, and oil prices are 
going through the roof, especially 
home heating oil—in fact, it is esti-
mated home heating oil will be about 
$4.77 this week—it is essential that we 
do whatever we can as a government to 
encourage the use of alternative 
sources and renewables and to encour-
age people to be more energy efficient 
as they either build a new home or 
they refurbish and renovate their old 
homes. 

That seems to be common sense to 
me. It has such common sense that this 
proposal, the extension of the renew-
able tax credits, passed this body with 
88 votes. However, for some reason it is 
not being allowed to be brought up on 
this bill. 

It is very appropriate for this bill, it 
is even germane to this bill, as I under-
stand it, which is a pretty heavy test 
to pass. But it is not being allowed to 
be brought up for a vote. I cannot un-
derstand that. This is such an impor-
tant action from the standpoint of giv-
ing consumers and people who are 
struggling with high energy cost op-
tions. It is something we should rush to 
do. It is not something that should be 
delayed by the leadership of the other 
side of the aisle. But that is what is 
happening. 

I join with Senator ENSIGN and Sen-
ator CANTWELL and strongly encourage 
the leadership of the Senate Democrats 
to allow a vote on this amendment and 
let it pass. If the House does not want 
to take it, that is their choice. But I 
suspect the House will, because, again, 
it is common sense, and commonsense 
ideas usually lead to common ground, 
which leads to something happening 
around here. 

When you have got 88 votes for some-
thing, it should be done. In the larger 
context of the energy crisis which we 
face, this type of step is critical. It is 
not going to solve the whole problem, 
we know that, but it is certainly part 
of the matrix of moving to a more posi-
tive result and getting our energy costs 
under control. 

People in New Hampshire—this is 
true across the country, but people in 
New Hampshire are thinking about 
next winter and the cost of home heat-
ing oil is going to be extraordinary. It 
looks as if this will add tremendous 
stress, especially on people who live on 
a fixed income but even those who were 
able to adjust their income through 
working are going to find it difficult. 
They are going to find it difficult, be-
cause at $4 a gallon, if they have to 
commute to work—and most people in 
New Hampshire have to commute; it is 
a rural State from the standpoint of 
moving around—they are going to find 
it much more expensive to commute. 

Most people use oil to heat their 
homes, and with home heating oil at 
over $4.50 a gallon, you are talking 
about a doubling of the oil costs from 
last year. That is going to overwhelm 
the pocketbooks and the economic sit-
uation for a lot of people in New Hamp-
shire. It is going to be a real hardship. 
We need to do something which will re-
lieve that. 

This is one element of extending the 
renewable energy tax credits. But an-
other major element of it is for us to 
have an energy policy at the national 
level which essentially promotes Amer-
ican production of energy. We should 
produce more American energy and ob-
viously we should consume less. There 
is no question that conservation is a 
critical element, as are renewables. 
But on the production side, there is no 
reason that we as a nation have locked 
up our capacity to use our resources in 
order to relieve the pressure on Amer-
ica’s people who are now having to pay 
these outrageous prices for energy, and 
with the revenues from those purchases 
going overseas, in many instances to 
nations which do not like us all that 
much. 

In addition, obviously every time we 
send a dollar overseas, it is a dollar 
that can’t be invested here in more 
jobs, in more economic activity, and 
the fact that we have now tripled what 
we are exporting in the way of re-
sources, in the way of dollars, again to 
countries in some instances that do not 
have a great deal of admiration for us, 
in many ways are antagonistic to us— 
the exportation of those huge amounts 
of dollars, over $300 billion a year, is 
money which we need here in America 
to make ourselves stronger.We are 
heading down a very dangerous road 
here when we do not recognize that we 
need to produce American energy and 
keep those dollars in the United 
States, rather than shipping them 
overseas. 

Now, from the other side of the aisle 
we heard these proposals, we heard it 
from the Senator from North Dakota, 
that the way to address this is to liti-
gate; the way to address this is to regu-
late; the way to address this is to tax. 

Well, none of those initiatives add 
more resources to the mix. And this is, 
in large part, an issue of supply and de-
mand. The world is expanding. India 
and China have a population base of al-
most 2.5 billion people between them. 
We have 300 million people. They are 
growing economically, and they are 
using a lot of energy to do that. 

We have to recognize that if we are 
going to remain competitive and pro-
ductive and strong, we have got to 
produce energy here, we have got to 
conserve it—we have to produce more 
of it, and we have to use less. 

As part of that initiative, we need to 
look at ways and places that we can 
produce more, areas such as oil shale, 
for example. We have more reserves in 
oil shale, three times as much reserves 
in oil as Saudi Arabia. The estimate is 
between 2 and 3 trillion barrels of re-
serves in oil shale alone. We have huge 
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reserves in Outer Continental Shelf oil 
and gas. But both of those types of re-
sources are being locked down by oppo-
sition, again regrettably by the other 
side of the aisle, which says we cannot 
drill in the Outer Continental Shelf ex-
cept in the Gulf of Mexico, and we can-
not use the oil shale reserves which are 
available. 

In fact, 100 percent of the oil shale re-
serves have been put off limits by poli-
cies of the other side of the aisle, sup-
ported by their national Presidential 
candidate, Mr. OBAMA, and 85 percent 
of the oil in the lower 49 that is poten-
tially out there on the Outer Conti-
nental Shelf has been put off limits, 
again, by the other side of the aisle 
and, again, supported by Senator 
OBAMA. That is a huge amount of re-
serves which we are leaving in the 
ground while we buy oil at exorbitant 
prices from Venezuela, a country led by 
an individual who hates America; oil 
from Iran, a country where the entire 
government hates America and any-
thing western. 

Why do we do that? That makes no 
sense at all. Clearly, we have these re-
serves here, and they can be recovered 
in an environmentally safe and sound 
way. The example on the Outer Conti-
nental Shelf was shown when we saw 
Katrina, a horrific disaster, a force 5 
hurricane that came up the Gulf of 
Mexico and wiped out one of our great 
cities, New Orleans. Virtually no oil or 
gas was spilled as a result of Hurricane 
Katrina. Yet it went right across the 
Gulf of Mexico where all the major oil 
and gas rigs are. That proved beyond 
any question that gas and oil can be 
produced on the Outer Continental 
Shelf with environmental safety. 

There is a lot of it out there that has 
been locked down. Eighty-five percent 
of the potential leaseholds are no 
longer available because of the position 
taken by the other side. In the area of 
oil shale, these huge reserves which 
may be available to us are recoverable 
by drilling underground and by doing 
almost all the effort to recover that oil 
underground so that what actually 
comes out of the ground is virtually 
the product that is used. We could es-
sentially get all the oil we need in 
order to operate the armed services of 
the United States, the biggest con-
sumer of oil in this country, simply 
from oil shale because it is a heavy oil 
which is diesel-like fuel. Yet that is 
locked down; 100 percent of that is 
locked down by the policies of the 
other side of the aisle. 

We can move on, of course, to an-
other source that we need to use, which 
is nuclear power. Nuclear power is es-
sential if we are going to produce the 
electricity necessary to make this 
country productive and prosperous and 
to meet the need to reduce greenhouse 
gases which are creating problems for 
us as a culture and for the world. The 
other side of the aisle has resisted and 
stopped construction of new nuclear 
powerplants. We are uniquely familiar 
with this in New Hampshire. We had 

the last nuclear powerplant that went 
on line, Seabrook. It took us an extra 
10 to 15 years to build that plant be-
yond what it should have required. It 
cost us almost $1 billion more than it 
should have cost, and almost all of 
those costs and delays were a function 
of protests undertaken by very activist 
elements led primarily by the Demo-
cratic Party within the State of New 
Hampshire. 

There has never been an apology for 
what they did to the people of New 
Hampshire—over a billion dollars of 
extra energy costs put on the people of 
New Hampshire, a direct tax, and yet 
Seabrook, once it was turned on, has 
delivered power for almost 18 years and 
has delivered it safely and at a fair 
price, to the point where New Hamp-
shire actually exports energy to sur-
rounding States as a result. 

We know nuclear power can be safe. 
Nobody has ever died from nuclear 
power as compared with other types of 
power sources. We should not bar its 
development; we should encourage its 
development. We need new nuclear 
powerplants. We need new sources. We 
need to find and explore for new 
sources of energy such as are available 
on the Outer Continental Shelf and in 
oil shale. 

Yet, regrettably, what we run into 
here is that everybody can agree on the 
need for conservation, but it doesn’t 
appear we are going to agree on the 
need for renewables because that 
amendment is being stopped. But the 
idea that we should go out and produce 
more American energy so we are not 
buying energy from Venezuela and 
from Iran, that is rejected, regrettably, 
by the other side of the aisle. 

The policy presented in their energy 
plan was taxation, litigation, and regu-
lation. We heard it again today. We 
just regulate our way into a surplus of 
supply. That is not going to happen. 
You can’t take a trial lawyer and stick 
him in your oil tank, in your house, 
and get energy. The simple fact is, giv-
ing the trial lawyers the ability to sue 
Venezuela isn’t going to produce any 
more energy for the United States. 

What it is probably going to do is 
create an atmosphere where countries 
that dislike us within the OPEC group 
are going to say: The heck with you. 
You want to create a lawsuit against 
us, we don’t have to sell you the energy 
or, when you send us your money, we 
don’t have to reinvest in the United 
States. It is cutting off our nose to 
spite our face. It is a policy that is vir-
tually absurd on its face because it will 
have so little productive effect on the 
price of energy. 

The same could be said for taxation. 
We are going to create a confiscatory 
tax on companies that produce energy, 
American companies. Those companies 
only control about 6 percent of the 
world’s reserves. The rest of the 
world’s reserves are controlled by na-
tions such as Saudi Arabia, Venezuela, 
and Iran. They are not going to be sub-
ject to that tax, their companies. So 

that puts our companies immediately 
at a competitive disadvantage. 

What do these companies which have 
been so vilified around here and such 
easy targets for the online press re-
lease really do with those profits? They 
do two things: They reinvest them in 
trying to find more energy, which will 
hopefully be American-produced en-
ergy, which is good because more sup-
ply reduces cost, or they distribute 
those profits to shareholders. Who are 
the shareholders? Most Americans are 
shareholders, and most American 
shareholdings are in these companies. 

If you have a 401(k), if you are a 
member of a pension fund, if you are a 
union employee and you have a pension 
fund, the odds are good that pension 
fund is invested in one of these compa-
nies that are going to be subject to this 
brand new taxation coming from the 
other side of the aisle. There will be 
less money to explore and less money 
to distribute back to working Ameri-
cans through their pension funds and 
dividends. That is not going to produce 
any more energy; in fact, it will 
produce less. That, again, accomplishes 
nothing except putting out a press re-
lease which has nice cosmetics, but 
when you look behind it, it has no sub-
stance as to addressing the funda-
mental issue. 

The fundamental issue is this: We, as 
a country, need more American energy 
production, and we need to consume a 
lot less. There are two sides to the 
coin. We also need a renewable policy 
that works. That is why this amend-
ment offered by Senators ENSIGN and 
CANTWELL, and which has such broad 
support here, should be voted on. It is 
a no-brainer. Let’s at least move this 
part of the package of responsible en-
ergy policy. I cannot understand why it 
is not being voted on, especially since 
it is relevant to the housing bill. We 
should pass this in a nanosecond be-
cause it will at least help in a small 
way toward moving our energy policy 
in the right way, which is toward more 
renewables as we address the issue of 
production and conservation along 
with it. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

MENENDEZ). The Senator from Wis-
consin. 

FISA AMENDMENTS ACT OF 2008 
Mr. FEINGOLD. Mr. President, I 

strongly oppose H.R. 6304, the FISA 
Amendments Act of 2008. I will vote 
against cloture on the motion to pro-
ceed. This legislation has been billed as 
a compromise between Republicans and 
Democrats. We are asked to support it 
because it is supposedly a reasonable 
accommodation of opposing views. 

Let me respond to that as clearly as 
possible. This bill is not a compromise; 
it is a capitulation. This bill will effec-
tively and unjustifiably grant immu-
nity to companies that allegedly par-
ticipated in an illegal wiretapping pro-
gram, a program that more than 70 
Members of this body still know vir-
tually nothing about. This bill will 
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grant the Bush administration, the 
same administration that developed 
and operated this illegal program for 
more than 5 years, expansive new au-
thorities to spy on Americans’ inter-
national communications. 

If you don’t believe me, here is what 
Senator BOND had to say about the bill: 

I think the White House got a better 
deal than even they had hoped to get. 

House minority whip ROY BLUNT 
said: 

The lawsuits will be dismissed. 

There is simply no question that 
Democrats who had previously stood 
strong against immunity and in sup-
port of civil liberties were on the losing 
end of this backroom deal. 

The railroading of Congress began 
last summer when the administration 
rammed through the so-called Protect 
America Act, or PAA, vastly expanding 
the Government’s ability to eavesdrop 
without a court-approved warrant. 
That legislation was rushed through 
this Chamber in a climate of fear—fear 
of terrorist attacks and fear of not ap-
pearing sufficiently strong on national 
security. There was very little under-
standing of what the legislation actu-
ally did. But the silver lining was that 
the law did have a 6-month sunset. So 
Congress quickly started working to 
fix the legislation. The House passed a 
bill last fall. The Senate passed its bill, 
one that I believed was deeply flawed, 
in February. 

As the PAA 6-month sunset ap-
proached in late February, the House 
faced enormous political pressure sim-
ply to pass the Senate bill before the 
sunset date, but the reality was that no 
orders under the PAA were actually 
going to expire in February. Fortu-
nately, to their great credit, the House 
stood firm in its resolve not to pass the 
Senate bill with its unjustified immu-
nity provisions. The House deserves 
enormous credit for not buckling in the 
face of the President’s attempts to in-
timidate them. Ultimately, the House 
passed new legislation in March, set-
ting up the negotiations that have led 
us here today. 

I think it is safe to say that even 
many who voted for the Protect Amer-
ica Act last year came to believe it was 
a mistake to pass that legislation. 
While the House deserves credit for re-
fusing to pass the Senate bill in Feb-
ruary and for securing the changes in 
this new bill, the bill is still a very se-
rious mistake. 

The immunity provision is a key rea-
son for that. It is a key reason for my 
opposition to the legislation and for 
that of so many of my colleagues and, 
frankly, so many Americans. No one 
should be fooled about the effect of this 
bill. Under its terms the companies 
that allegedly participated in the ille-
gal wiretapping program will walk 
away from these lawsuits with immu-
nity. They will get immunity. There is 
simply no question about it. Anyone 
who says this bill preserves a meaning-
ful role for the courts to play in decid-
ing these cases is just wrong. 

I am a little concerned that the focus 
on immunity has diverted attention 
away from the other very important 
issues at stake in this legislation. In 
the long run, I don’t believe this bill 
will be actually remembered as the im-
munity bill. I think this bill is going to 
be remembered as the legislation in 
which Congress granted the executive 
branch the power to sweep up all of our 
international communications with 
very few controls or oversight. 

Here I am talking about title I of the 
bill, the title that makes substantive 
changes to the FISA statute. I would 
like to explain why I am so concerned 
about the new surveillance powers 
granted in this part of the bill, and 
why the modest improvements made to 
this part of the bill don’t even come 
close to being sufficient. 

This bill has been sold to us as nec-
essary to ensure that the Government 
can collect communications between 
persons overseas without a warrant and 
to ensure that the Government can col-
lect the communications of terrorists, 
including their communications with 
people in the United States. No one dis-
agrees that the Government should 
have this authority. But the bill goes 
much further, authorizing widespread 
surveillance involving innocent Ameri-
cans at home and abroad. 

First, the FISA Amendments Act, 
like the Protect America Act, will au-
thorize the Government to collect all 
communications between the United 
States and the rest of the world. 

That could mean millions upon mil-
lions of communications between inno-
cent Americans and their friends, fami-
lies, or business associates overseas 
could legally be collected. Parents call-
ing their kids studying abroad, e-mails 
to friends ‘‘ serving in Iraq—all of 
these communications could be col-
lected, with absolutely no suspicion of 
any wrongdoing, under this legislation. 
In fact, the DNI even testified that this 
type of ‘‘bulk collection’’ would be ‘‘de-
sirable.’’ 

The bill’s supporters like to say that 
the Government needs additional pow-
ers to target terrorists overseas. But 
under this bill, the Government is not 
limited to targeting foreigners outside 
the United States who are terrorists, or 
who are suspected of some wrongdoing, 
or who are members or agents of some 
foreign government or organization. In 
fact, the Government does not even 
need a specific purpose for wiretapping 
anyone overseas. All it needs to have is 
a general ‘‘foreign intelligence’’ pur-
pose, which is a standard so broad that 
it basically covers all international 
communications. 

That is not just my opinion. The DNI 
has testified that, under the PAA, and 
presumably this bill, the Government 
could legally collect all communica-
tions between the United States and 
overseas. Let me repeat that. Under 
this bill, the Government can legally 
collect all communications—every last 
one—between Americans here at home 
at home and the rest of the world. 

I should note that one of the few 
bright spots in this bill is the inclusion 
of a provision from the Senate bill to 
prohibit the intentional targeting of an 
American overseas without a warrant. 
That is an important new protection. 
But that amendment does not prevent 
the indiscriminate vacuuming up of all 
international communications, which 
would allow the Government to collect 
the communications of Americans 
overseas, including with friends and 
family back home, without a warrant. 

I tried to address this issue of ‘‘bulk 
collection’’ several times, working in 
the Intelligence Committee, the Judi-
ciary Committee, and ultimately on 
the Senate floor in February, when I 
offered an amendment that would have 
required that there be some foreign in-
telligence purpose for the collection of 
communications to or from particular 
targets. The vast majority of Demo-
crats supported this effort, but, unfor-
tunately, it was defeated. So the bill 
today we are considering does not ad-
dress this serious problem. 

Second, like the earlier Senate 
version, this bill fails to effectively 
prohibit the practice of reverse tar-
geting and this is; namely, wiretapping 
a person overseas when what the Gov-
ernment is really interested in is lis-
tening to an American here at home 
with whom the foreigner is commu-
nicating. The bill does have a provision 
that purports to address this issue. The 
bill prohibits intentionally targeting a 
person outside the United States with-
out an individualized court order if 
‘‘the purpose’’ is to target someone 
reasonably believed to be in the United 
States. But this language would permit 
intentional and possibly unconstitu-
tional warrantless surveillance of an 
American so long as the Government 
has any interest in the person overseas 
with whom the American is commu-
nicating. And, if there was any doubt, 
the DNI has publicly said that the Sen-
ate bill—which contained identical lan-
guage as the current bill—merely 
‘‘codifies’’ the administration’s posi-
tion, which is that the Government can 
wiretap a person overseas indefinitely 
without a warrant, no matter how in-
terested it may really be in the Amer-
ican with whom that person overseas is 
communicating. 

Supporters of this bill also will argue 
that it requires the executive branch to 
establish guidelines for implementing 
this new reverse targeting require-
ment. But the guidelines are not sub-
ject to any judicial review. And requir-
ing guidelines to implement an ineffec-
tive limitation is not a particularly 
comforting safeguard. 

When the Senate considered the 
FISA bill earlier this year, I offered an 
amendment—one that had actually 
been approved by the Senate Judiciary 
Committee—to make this prohibition 
on reverse targeting meaningful. My 
amendment, which again had the sup-
port of the vast majority of the Demo-
cratic caucus and was included in the 
bill passed by the House in March, 
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would have required the Government 
to obtain a court order whenever a sig-
nificant purpose of the surveillance is 
actually to acquire the communica-
tions of an American in the United 
States. This would have done a far bet-
ter job of protecting the privacy of the 
international communications of inno-
cent Americans. Unfortunately, it is 
not in this bill. 

Third, the bill before us imposes no 
meaningful consequences if the Gov-
ernment initiates surveillance using 
procedures that have not been ap-
proved by the FISA Court, and the 
FISA Court later finds that those pro-
cedures were unlawful. Say, for exam-
ple, that the FISA Court determines 
that the procedures were not even rea-
sonably designed to wiretap foreigners 
rather than Americans. Under the bill, 
all of that illegally obtained informa-
tion on Americans can be retained and 
used anyway. Once again, there are no 
consequences for illegal behavior. 

Now, unlike the Senate bill, this new 
bill does generally provide for FISA 
Court review of surveillance procedures 
before surveillance begins. But it also 
says that if the Attorney General and 
the DNI certify that they don’t have 
time to get a court order and that in-
telligence important to national secu-
rity may be lost or not timely ac-
quired, then they can go forward with-
out this judicial approval. This is a far 
cry from allowing an exception to 
FISA Court review in a true emergency 
because arguably all intelligence is im-
portant to national security and any 
delay at all might cause some intel-
ligence to be lost. So I am really con-
cerned that this so-called exigency ex-
ception could very well swallow the 
rule and undermine any presumption of 
prior judicial approval. 

But whether the exception is applied 
broadly or narrowly, if the Government 
invokes it and ultimately engages in il-
legal surveillance, the court should be 
given at least some flexibility after the 
fact to determine whether the govern-
ment should be allowed to keep the re-
sults of illegal surveillance if it in-
volves Americans. That is what an-
other one of my amendments on the 
Senate floor would have done, an 
amendment that actually garnered 40 
votes. Yet this issue goes completely 
unaddressed in the so-called com-
promise. 

Fourth, this bill doesn’t protect the 
privacy of Americans whose commu-
nications will be collected in vast new 
quantities. The administration’s 
mantra has been: Don’t worry, we have 
minimization procedures. Minimiza-
tion procedures are nothing more than 
unchecked executive branch decisions 
about what information on Americans 
constitutes ‘‘foreign intelligence.’’ As 
recently declassified documents have 
again confirmed, the ability of Govern-
ment officials to find out the identity 
of Americans and use that information 
is extremely broad. Moreover, even if 
the administration were correct that 
minimization procedures have worked 

in the past, they are certainly inad-
equate as a check against the vast 
amounts of Americans’ private infor-
mation that could be collected under 
this bill. That is why on the Senate 
floor joined with my colleagues, Sen-
ator WEBB and Senator TESTER, to offer 
an amendment to provide real protec-
tions for the privacy of Americans, j 
while also giving the Government the 
flexibility it needs to wiretap terrorists 
overseas. But this bill, like the Senate 
bill, relies solely on these inadequate 
minimization procedures. 

The broad surveillance powers in-
volving international communications 
that are contained in this legislation 
are particularly troubling because we 
live in a world in which international 
communications are increasingly com-
monplace. Thirty years ago it was very 
expensive, and not very common, for 
most Americans to make an overseas 
call. Now, particularly with e-mail, 
such communications happen all the 
time. Millions of ordinary, and inno-
cent, Americans communicate with 
people overseas for entirely legitimate 
personal and business reasons. Parents 
or children call family members over-
seas. Students e-mail friends they have 
met while studying abroad. Business 
people communicate with colleagues or 
clients overseas. Technological ad-
vancements combined with the ever 
more interconnected world economy 
have led to an explosion of inter-
national contacts. 

Supporters of the bill like to say that 
we just have to bring FISA up to date 
with new technology. But changes in 
technology should also cause us to 
take a close look at the need for great-
er protections of the privacy of our 
citizens. If we are going to give the 
Government broad new powers that 
will lead to the collection of much 
more information on innocent Ameri-
cans, we have a duty to protect their 
privacy as much as we possibly can. 
And we can do that without sacrificing 
our ability to collect information that 
will help us protect our national secu-
rity. This supposed compromise, unfor-
tunately, fails that test. 

I don’t mean to suggest that this bill 
does not contain some improvements 
over the bill that the Senate passed 
early this year. Clearly it does, and I 
appreciate that. Certainly, it is a good 
thing that this bill includes language 
making clear, once and for all, that 
Congress considers FISA and the crimi-
nal wiretap laws to be the exclusive 
means by which electronic surveillance 
can be conducted in this country—a 
provision that Senator FEINSTEIN 
fought so hard for. And it is a good 
thing that Congress is directing the 
relevant inspectors general to do a 
comprehensive report on the Presi-
dent’s illegal wiretapping program—a 
report whose contents I hope will be 
made public to the greatest degree pos-
sible. And it is a good thing that the 
bill no longer redefines the critical 
FISA term ‘‘electronic surveillance,’’ 
which could have led to a lot of confu-
sion and unintended consequences. 

All of those provisions are positive 
developments, and I am glad that the 
ultimate product seemingly destined to 
become law contains these improve-
ments. 

But I just can’t pretend somehow 
that these improvements are enough. 
They are nowhere close. When I offered 
my amendments on the Senate floor in 
February, the vast majority of the 
Democratic caucus supported me. 
While I did not have the votes to pass 
those amendments, I am confident that 
more and more Members of Congress 
will agree that changes to this legisla-
tion need to be made. If we can’t make 
them this year, then Congress must re-
turn to this issue—and it must do so as 
soon as the new President takes office. 
These issues are far too important to 
wait until the sunset date, especially 
now that it is set in this bill for 2012, 
another presidential election year. 

But let me now turn to the grant of 
retroactive immunity that is contained 
in this bill because on that issue there 
is no question that any differences be-
tween this bill and the Senate bill are 
only cosmetic. Make no mistake: This 
bill will result in immunity. 

Under the terms of this bill, a Fed-
eral district court would evaluate 
whether there is substantial evidence 
that a company received ‘‘a written re-
quest or directive . . . from the Attor-
ney General or the head of an element 
of the intelligence community . . . in-
dicating that the activity was author-
ized by the President and determined 
to be lawful.’’ 

But we already know from Senate Se-
lect Committee on Intelligence’s com-
mittee report last fall that the compa-
nies received exactly these materials. 
That is already public information. So 
under the exact terms of this proposal, 
the court’s evaluation would essen-
tially be predetermined. 

Regardless of how much information 
the court is permitted to review, what 
standard of review is employed, how 
open the proceedings are, and what role 
the plaintiffs are permitted to play, the 
court will essentially be required to 
grant immunity under this bill. 

Now, proponents will argue that the 
plaintiffs in the lawsuits against the 
companies can participate in briefing 
to the court. This is true. But they are 
allowed to participate only to the ex-
tent it does not necessitate the disclo-
sure of classified information. The ad-
ministration has restricted informa-
tion about this illegal program so 
much that, again, more than 70 Mem-
bers of this Chamber alone don’t even 
have access to the basic facts about 
what happened. So let’s not pretend 
that the plaintiffs will be able to par-
ticipate in any meaningful way. And 
even if they could participate fully, as 
I said before, immunity is a foregone 
conclusion under the bill. 

This result is extremely dis-
appointing on many levels, perhaps 
most of all because granting retro-
active immunity is unnecessary and 
unjustified. Doing this will profoundly 
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undermine the rule of law in this coun-
try. 

For starters, current law already pro-
vides immunity from lawsuits for com-
panies that cooperate with the Govern-
ment’s request for assistance, as long 
as they receive either a court order or 
a certification from the Attorney Gen-
eral that no court order is needed and 
the request meets all statutory re-
quirements. But if requests are not 
properly documented, FISA instructs 
the telephone companies to refuse the 
Government’s request, and subjects 
them to liability if they instead still 
decide to cooperate. Now, there is a 
reason for this. This framework, which 
has been in place for 30 years, protects 
companies that act at the request of 
the Government while also protecting 
the privacy of Americans’ communica-
tions. 

Some supporters of retroactively ex-
panding this already existing immu-
nity provision argue that the telephone 
companies should not be penalized if 
they relied on a high-level Government 
assurance that the requested assist-
ance was lawful. But as superficially 
appealing as that argument may sound, 
it completely ignores the history of the 
FISA law. 

Telephone companies have a long his-
tory of receiving requests for assist-
ance from the Government. That is be-
cause telephone companies have access 
to a wealth of private information 
about Americans—information that 
can be a very useful tool for law en-
forcement. But that very same access 
to private communications means that 
telephone companies are in a unique 
position of responsibility and public 
trust. 

And yet, before FISA, there were ba-
sically no rules at all to help these 
phone companies resolve the tension 
between the Government’s requests for 
assistance in foreign intelligence inves-
tigations and the companies’ respon-
sibilities to their customers. 

So this legal vacuum resulted in seri-
ous governmental abuse and over-
reaching. The abuses that took place 
are well documented and quite shock-
ing. With the willing cooperation of the 
telephone companies, the FBI con-
ducted surveillance of peaceful antiwar 
protesters, journalists, steel company 
executives, and even Martin Luther 
King, Jr. 

So Congress decided to take action. 
Based on the history of, and potential 
for, Government abuses, Congress de-
cided that it was not appropriate—not 
appropriate—for telephone companies 
to simply assume that any Government 
request for assistance to conduct elec-
tronic surveillance was legal. Let me 
repeat that: A primary purpose of FISA 
was to make clear, once and for all, 
that the telephone companies should 
not blindly cooperate with Government 
requests for assistance. 

At the same time, however, Congress 
did not want to saddle telephone com-
panies with the responsibility of deter-
mining whether the Government’s re-

quest for assistance was a lawful one. 
That approach would leave the compa-
nies in a permanent state of legal un-
certainty about their obligations. 

So Congress devised a system that 
would take the guesswork out of it 
completely. Under that system, which 
was in place in 2001, and is still in place 
today, the companies’ legal obligations 
and liability depend entirely on wheth-
er the Government has presented the 
company with a court order or a cer-
tification stating that certain basic re-
quirements have been met. If the prop-
er documentation is submitted, the 
company must cooperate with the re-
quest and will be immune from liabil-
ity. If the proper documentation has 
not been submitted, the company must 
refuse the Government’s request, or be 
subject to possible liability in the 
courts. 

The telephone companies and the 
Government have been operating under 
this simple framework for 30 years. The 
companies have experienced, highly 
trained, and highly compensated law-
yers who know this law inside and out. 

In view of this history, it is incon-
ceivable that any telephone companies 
that allegedly cooperated with the ad-
ministration’s warrantless wiretapping 
program did not know what their obli-
gations were. It is just as implausible 
that those companies believed they 
were entitled to simply assume the 
lawfulness of a Government request for 
assistance. This whole effort to obtain 
retroactive immunity is based on an 
assumption that doesn’t hold water. 

That brings me to another issue. I 
have been discussing why retroactive 
immunity is unnecessary and unjusti-
fied, but it goes beyond that. Granting 
companies that allegedly cooperated 
with an illegal program this new form 
of automatic, retroactive immunity 
undermines the law that has been on 
the books for decades—a law that was 
designed to prevent exactly the type of 
actions that allegedly occurred here. 

Remember, telephone companies al-
ready have absolute immunity if they 
complied with the applicable law. They 
have an affirmative defense if they be-
lieved in good faith that they were 
complying with that law. So the retro-
active immunity provision we are de-
bating here is necessary only if we 
want to extend immunity to companies 
that did not comply with the applicable 
law and did not even have a good faith 
belief that they were complying with 
it. So much for the rule of law. 

Even worse, granting retroactive im-
munity under these circumstances will 
undermine any new laws that we pass 
regarding Government surveillance. If 
we want companies to follow the law in 
the future, it sends a terrible message, 
and sets a terrible precedent, to give 
them a ‘‘get out of jail free’’ card for 
allegedly ignoring the law in the past. 

I find it particularly troubling when 
some of my colleagues argue that we 
should grant immunity in order to en-
courage the telephone companies to co-
operate with Government in the future. 

They want Americans to think that 
not granting immunity will damage 
our national security. But if you take a 
close look at the argument, it does not 
hold up. The telephone companies are 
already legally obligated to cooperate 
with a court order, and as I have men-
tioned, they already have absolute im-
munity for cooperating with requests 
that are properly certified. So the only 
thing we would be encouraging by 
granting immunity here is cooperation 
with requests that violate the law. 
That is exactly the kind of cooperation 
that FISA was supposed to prevent. 

Let’s remember why. These compa-
nies have access to our most private 
conversations, and Americans depend 
on them to respect and defend the pri-
vacy of these communications unless 
there is clear legal authority for shar-
ing them. They depend on us to make 
sure the companies are held account-
able for betrayals of that public trust. 
Instead, this immunity provision would 
invite the telephone companies to be-
tray that trust by encouraging co-
operation with illegal Government pro-
grams. 

But this immunity provision does not 
just allow telephone companies off the 
hook for breaking the law. It also will 
make it that much harder to get to the 
core issue that I have been raising 
since December 2005, which is that the 
President ran an illegal program and 
should be held accountable. When these 
lawsuits are dismissed, we will be that 
much further away from an inde-
pendent judicial review of this pro-
gram. 

Since 9/11, I have heard it said many 
times that what separates us from our 
enemies is respect for the rule of law. 
Unfortunately, the rule of law has 
taken it on the chin from this adminis-
tration. Over and over, the President 
and his advisers have claimed the right 
to ignore the will of Congress and the 
laws on the books if and when they see 
fit. Now they are claiming the same 
right for any entity that assists them 
in that effort, no matter how unreason-
able that assistance might have been. 

On top of all this, we are considering 
granting immunity when more than 70 
members of the Senate still—still— 
have not been briefed on the Presi-
dent’s wiretapping program. The ma-
jority of this body still does not even 
know what we are being asked to grant 
immunity for. 

In sum, I cannot support this legisla-
tion. I appreciate that changes were 
made to the Senate bill, but they are 
not enough. Nowhere near enough. 

We have other alternatives. We have 
options. We do not have to pass this 
law in the midst of a presidential elec-
tion year, while George Bush remains 
President, in the worst possible polit-
ical climate for constructive legis-
lating in this area. If the concern is 
that orders issued under the PAA could 
expire as early as August, we could ex-
tend the PAA for another 6 months, 9 
months, even a year. We could put a 1- 
year sunset on this bill, rather than 

VerDate Aug 31 2005 23:46 Jun 25, 2008 Jkt 069060 PO 00000 Frm 00015 Fmt 4624 Sfmt 0634 E:\CR\FM\A25JN6.006 S25JNPT1jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATES6112 June 25, 2008 
having it sunset in the next Presi-
dential election year when partisan 
politics will once again be at their 
worst. Or we could extend the effect of 
any current PAA orders for 6 months 
or a year. All of these options would 
address any immediate national secu-
rity concerns. 

What we do not have to do and what 
we should not do is pass a law that will 
immunize illegal behavior and fun-
damentally alter our surveillance laws 
for years to come. 

I have spent a great deal of time over 
the past year—in the Senate Intel-
ligence Committee, in the Senate Judi-
ciary Committee, and on the Senate 
floor—discussing my concerns, offering 
amendments, and debating the possible 
effects of the fine print of various bills. 
But this is not simply about fine print. 
In the end, my opposition to this bill 
comes down to this: This bill is a tragic 
retreat from the principles that have 
governed Government conduct in this 
sensitive area for 30 years. It need-
lessly sacrifices the protection of the 
privacy of innocent Americans, and it 
is an abdication of this body’s duty to 
stand up for the rule of law. I will vote 
no. 

Mr. President, I yield the floor, and I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. REED. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REED. Mr. President, I ask unan-
imous consent to speak as in morning 
business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Rhode Island is 
recognized. 

Mr. REED. Mr. President, we are at a 
critical moment. According to the 
Mortgage Bankers, the rate of fore-
closures and the percentage of loans in 
the process of foreclosure are at the 
highest recorded level since 1979. 

The delinquency rate for all mort-
gage loans on one- to four-unit residen-
tial properties stood at 6.35 percent of 
all loans outstanding at the end of the 
first quarter of 2008. This is an increase 
of 151 basis points from 1 year ago—a 
1.5-percent increase—which is usually 
significant because it translates into 
thousands and thousands of Americans 
who are facing foreclosure. 

The percentage of loans in the fore-
closure process was 2.47 percent at the 
end of the first quarter, more than dou-
ble what it was a year prior. 

In my own State of Rhode Island, 5.65 
percent of all loans are past due, and 
2.75 percent are in foreclosure. 

That is a staggering statistic. Rhode 
Island has the unfortunate distinction 
of having the highest foreclosure rate 
in New England and is fourth in the 
Nation for subprime foreclosures. 

For many Rhode Islanders—in fact, 
the majority—their home is their 

wealth, their nest egg. Unfortunately, 
with such a high foreclosure rate, 
many Rhode Islanders are seeing their 
wealth erode as home prices fall. Thou-
sands more are in default because they 
are no longer able to refinance or sell 
their homes since their mortgages are 
now worth more than the appraised 
value of their homes. 

This week, the latest Case-Schiller 
home price index was released. Home 
prices in 20 U.S. metropolitan areas in 
April fell by 15.3 percent from a year 
earlier, signaling that the housing re-
cession is not over. In fact, it continues 
unabated. 

More foreclosures will further exac-
erbate the overall decline in property 
values and have a dramatic and drastic 
effect on entire communities. It is 
clear that this vicious cycle in the 
mortgage and housing markets is nega-
tively impacting the entire economy. 

In addition, as a result of the credit 
crunch in the mortgage markets, 
Fannie Mae and Freddie Mac are now 
the largest player in the secondary 
housing market. Combined, they are 
purchasing and securitizing almost 80 
percent of the mortgage market right 
now and almost single-handedly are 
keeping mortgage credit flowing 
throughout the country. 

Fannie Mae and Freddie Mac are at a 
critical juncture, and we need to make 
sure they are well capitalized and over-
seen by a strong and independent regu-
lator with more bank-like regulatory 
authorities. 

Finally, we do not just have a credit 
crunch and a mortgage meltdown, we 
also have a continuing and persistent 
affordable housing crisis in this coun-
try. The irony is, we had an affordable 
housing crisis when prices were going 
up because people were being squeezed 
out of rental properties. Rents were 
going up. People were being squeezed 
because there was a real demand for 
upscale housing and not the same kind 
of demand in the private market for af-
fordable housing. 

As the housing market declines, peo-
ple are also squeezed. People lost their 
homes and are moving into apart-
ments. The activity to build and de-
velop affordable housing has not picked 
up at all. So we have the situation 
where we also have to deal with afford-
able rental housing in particular. In 
the wake of the foreclosure crisis, all of 
these factors are compounding the 
plight of Americans across the board. 
Homeowners are losing their homes, 
low-income Americans are struggling 
to find properties to rent, and home-
owners have seen the value of their 
housing investment—which rep-
resented their plans for the future and 
the future of their children—all being 
radically rewritten as we speak be-
cause of a decline in the price of 
houses. We have seen for the first time 
a reversal in what had been a positive 
trend in home ownership. That is now 
declining. 

So I think we are working hard to try 
to respond to all these issues. How do 

we inhibit, prevent, as much as we can, 
this drumbeat of foreclosures? How do 
we provide support for families who are 
looking for affordable housing? How do 
we do it in a conscientious way and 
also strengthen the regulatory struc-
ture that governs Fannie Mae and 
Freddie Mac? I think we have achieved 
that in this legislation, and now the 
time is to move forward. That is why I 
am encouraging all of my colleagues to 
support the Housing and Economic Re-
covery Act of 2008. 

This bill includes the Federal Hous-
ing Finance Regulatory Reform Act, 
which will allow us to create a world- 
class regulator for Fannie Mae and 
Freddie Mac and the Federal Home 
Loan Banks, the housing government- 
sponsored enterprises. This regulator 
will have broad, new authorities to en-
sure the safe and sound operations of 
all these institutions. These powers 
will include establishing capital stand-
ards, setting prudential management 
standards, enforcing orders through 
cease-and-desist authority, civil mone-
tary penalties and also the authority 
to remove officers and directors, re-
stricting asset growth and capital dis-
tribution for those institutions which 
are undercapitalized. It can place a 
regulated entity into receivership, and 
it can review and approve new product 
offers. All of these are the powers 
which we have extended historically to 
bank regulators, and now these powers 
are being extended to the regulator of 
three of the most prominent financial 
institutions in the country, although 
their focus is on housing exclusively, 
or generally. 

This legislation expands the number 
of families Freddie Mac and Fannie 
Mae can serve by raising the loan lim-
its in high-cost areas to 150 percent of 
the conforming loan limit. It also sig-
nificantly enhances the housing com-
ponent of the GSEs’ mission. 

It includes provisions I authored that 
will dramatically expand Fannie Mae’s 
and Freddie Mac’s affordable housing 
mission by creating a new housing 
trust fund and capital magnet fund, fi-
nanced by annual contributions from 
the enterprises, which will be used for 
the construction and rehabilitation of 
affordable rental housing. We expect 
these programs to eventually provide 
between $500 million to $1 billion per 
year for the development of housing for 
low-income families. These affordable 
housing contributions are obtained by 
requiring Fannie Mae and Freddie Mac 
to set aside less than half a cent on 
each dollar of unpaid principal balance 
of the enterprises’ total new business 
purchases. Eventually, 75 percent of 
the funds collected will be used for the 
affordable housing trust fund and 25 
percent will be allocated for the pay-
ment of Government bonds to keep the 
bill deficit neutral. 

I was very pleased to have worked 
out a compromise with all my col-
leagues, particularly Senators DODD 
and SHELBY, that would allow the 
HOPE for Homeowners Program—the 
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program Senator DODD has taken the 
lead in crafting which will resolve or 
attempt to resolve some of these fore-
closure difficulties—to be a mandatory 
program that is deficit neutral and 
would not require any payments from 
the Federal taxpayers because it would 
use the proceeds from the Federal 
housing fund in the first 2 years to pay 
for this foreclosure program. I think 
this program is a great way to accom-
plish many of the objectives we have. 
First, we do want to help people facing 
foreclosure, but we also do not want to 
necessarily engage taxpayer funds in 
that process. This arrangement accom-
plishes those two objectives. 

As many of my colleagues know, I in-
troduced a bill in November to improve 
the mission of the GSEs that would, in 
fact, allocate all the money to afford-
able housing. The bill before us would 
help this affordable housing mission, 
but it would also allow, as I have said, 
for the first 2 years, to allocate some of 
the resources to Senator DODD’s pro-
posal to prevent and assist in the fore-
closure process. 

Once we have the foreclosure pro-
gram up and running, then, after 2 
years, the resources will be devoted to 
affordable housing, with 65 percent 
being used to create a permanent hous-
ing trust fund. The housing trust fund 
will be managed by the Secretary of 
Housing and Urban Development, and 
it would distribute these funds to 
States via a formula. At least 75 per-
cent of the funds distributed to the 
States must be targeted to extremely 
low-income families. 

Thirty-five percent of the affordable 
housing funds will be allocated to a 
capital magnet fund and will be used 
by the Secretary of the Treasury to run 
a competitive grant program to attract 
private capital for and increase invest-
ment in affordable housing. Applicants 
for funding will need to show they can 
leverage the funding by at least 10 to 1. 
We believe this will result in the cre-
ation of many more units of affordable 
housing than could be done otherwise. 
What we are requiring these applicants 
to do is to enlist private capital in a 
ratio of at least 10 to 1 to match the 
public capital and increase signifi-
cantly the scope of these programs and 
to house many more Americans. I 
think this is a great way to incentivize 
and challenge private capital to come 
into the field of affordable housing and 
to put more Americans in decent, af-
fordable rental housing. 

The mission improvement section of 
the bill also strengthens Fannie Mae’s 
and Freddie Mac’s affordable housing 
goals. In particular, it would align 
their goals regarding the purchase of 
affordable mortgages with current 
Community Reinvestment Act income 
targeting definitions and ensure that 
these enterprises provide liquidity to 
both ownership and rental housing 
markets for low- and very low-income 
families. We want to make sure we tar-
get these resources to those Americans 
particularly struggling in a very dif-

ficult economy—low- and very low-in-
come Americans. 

The legislation requires the enter-
prises to serve a variety of underserved 
markets, such as rural areas, manufac-
tured housing, and affordable housing 
preservation. It improves reporting re-
quirements for affordable housing ac-
tivities, including expansion of a pub-
lic-use database, and strengthens the 
new regulator’s ability to enforce com-
pliance with these housing goals. 

All of these affordable housing provi-
sions are premised on the fact that 
with Fannie and Freddie’s Government 
benefits come many important respon-
sibilities to the public. 

As I mentioned earlier, this legisla-
tion also contains a bill authorized by 
Senator DODD called the HOPE for 
Homeowners Act. I wish to commend 
him for his hard work in crafting these 
provisions and also commend him for 
the judicious way he has managed this 
legislation. 

In the last several weeks, this legis-
lation has called for very critical judg-
ments about procedures and timing and 
substance. On every one of those occa-
sions, Senator DODD, working closely 
with Senator SHELBY, has made some 
remarkable, wise, and judicious judg-
ments, and I commend him for that— 
both of them, and for their stewardship 
of this legislation. 

Now, this legislation Senator DODD is 
proposing, the HOPE for Homeowners 
Act, would create a new temporary, 
voluntary program within the Federal 
Housing Administration to back FHA- 
insured mortgages to distressed bor-
rowers. The program is vitally impor-
tant and could not come at a more im-
portant time. 

Two weeks ago, the OCC—the Office 
of the Comptroller of the Currency— 
put out a report documenting the scope 
of the failure of the Bush administra-
tion’s efforts to stem the mortgage cri-
sis. The administration has been rely-
ing on a voluntary industry effort 
called HOPE Now. HOPE Now has been 
reporting that it has produced in ex-
cess of 1 million loan modifications 
through this program. They have had 
events to tout it in the public and the 
press. They always mention this num-
ber. 

The credibility of the HOPE Now 
numbers has been under attack for a 
while, primarily because they are self- 
reported numbers and because HOPE 
Now includes in its numbers ‘‘payment 
plans,’’ which are not loan modifica-
tions but only delay troubled home 
borrowers. Apparently, the regulators 
themselves have begun to feel a little 
uncomfortable, and the OCC decided to 
do its own report with its own num-
bers. They reported that voluntary 
mortgage industry efforts have re-
sulted in only 52,000 loan modifications 
out of 3 million seriously delinquent 
loans. 

In addition to the 3 million seriously 
delinquent loans—loans over 60 days or 
in bankruptcy or foreclosure—there are 
also 1.5 million foreclosures in process, 

and new foreclosures initiated during 
the same period total almost 300,000. In 
effect, foreclosures are running six 
times ahead of loan-modification ef-
forts. Looking at it another way, loan 
modifications are less than 2 percent of 
seriously delinquent loans and only 
about 3 percent of foreclosures. 

It is clear that the administration’s 
argument that no new action is needed 
has been proven wrong. The OCC data 
also clearly demonstrates that helping 
mitigate the effects of this mortgage 
mess cannot be left completely up to 
the mortgage industry and voluntary 
efforts. ‘‘Fuzzy math’’ and a lack of 
transparency are what got us into this 
mess. It should not be used to try to 
cover up the fact that there is still a 
major problem. 

That is why Senator DODD’s HOPE 
for Homeowners Program is so impor-
tant. It is going to enable approxi-
mately 400,000 homeowners to refinance 
into 30-year fixed mortgage products 
with FHA mortgage insurance. Many of 
these homeowners have no other fi-
nancing option since their homes are 
now worth less than their mortgage. 
They are ‘‘underwater.’’ 

Any lender who participates in the 
HOPE Program Senator DODD is ad-
vancing will have to write down the 
value of the mortgage to 90 percent of 
the current appraised value of the 
home. They will write off the loss, and 
then the new loan for the homeowner 
will have to be for 30 years at a fixed 
rate and with FHA mortgage insur-
ance. In exchange for getting a new 
loan with built-in equity, homeowners 
will have to share future appreciation 
equally with the FHA. 

The intent of the legislation is to set 
a floor on lender losses while at the 
same time putting families into 30-year 
fixed rate mortgages that will allow 
them to keep their homes. This legisla-
tion, we hope, will help stabilize the 
housing markets in parts of the coun-
try that need the help the most. 

In addition, most of the provisions 
from the Foreclosure Prevention Act of 
2008 that passed the Senate by a vote of 
88 to 8 on April 10 are included in this 
legislation. This section of the bill con-
tains the Banking Committee’s legisla-
tion to modernize, streamline, and ex-
pand the reach of the FHA mortgage 
insurance program. 

The FHA modernization section in-
cludes provisions I authored that would 
expand access to home ownership coun-
seling, provide for technology and 
staffing improvements at FHA, and up-
date the FHA Home Equity Conversion 
Mortgage—HECM—Program, allowing 
seniors to safely tap into the equity of 
their home for other necessary ex-
penses. 

The FHA loan limit is increased from 
95 percent to 110 percent of area me-
dian home price, with a cap at 150 per-
cent of the GSE limit in high-cost 
areas, which currently will be $625,000. 
This should allow families in older 
areas of the country to access home 
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ownership through FHA. It also re-
quires a downpayment of at least 3.5 
percent for any FHA loan. 

In addition, the Foreclosure Preven-
tion Act section of the bill provides 
$3.92 billion in funding to communities 
hardest hit by foreclosure and delin-
quencies to purchase foreclosed homes 
at a discount and rehabilitate or rede-
velop the homes to stabilize neighbor-
hoods and stem the significant losses 
in house values of neighboring homes. 
It also contains $150 million in addi-
tional funding for housing counseling. 

It contains some important provi-
sions to help our returning soldiers 
avoid foreclosure by lengthening the 
time a lender must wait before starting 
the foreclosure process and providing 
the veterans—soldiers, sailors, ma-
rines, airmen of the current conflict— 
with 1 year of relief from increases in 
mortgage interest rates. In addition, 
the Department of Defense is required 
to establish a counseling program to 
ensure these veterans can access assist-
ance if facing financial difficulties. The 
legislation also increases the VA loan 
guarantee amount, so that veterans 
have additional home ownership oppor-
tunity. 

I am also pleased that the bill con-
tains a provision I authored in my bill, 
S. 2153, to amend the Truth in Lending 
Act to improve home loan disclosures. 
This provision will ensure that con-
sumers are provided with timely and 
meaningful disclosures in connection 
with not just home purchases but also 
for loans that refinance a home or pro-
vide a home equity line of credit. The 
bill requires that mortgage disclosures 
be provided within 3 days of applica-
tion and no later than 7 days prior to 
closing. This should allow borrowers to 
shop for another mortgage if they are 
not satisfied with the terms. If the 
terms of the loan change, the consumer 
must be notified 3 days before closing 
of the changed terms. 

If consumers apply for adjustable 
rate or variable rate payment loans, 
there will now be an explicit warning 
on the 1-page Truth in Lending Act 
form that the payments will change de-
pending on the interest rate and an es-
timate of how those payments will 
change under the terms of the contract 
based on the current interest rate. The 
bill also provides a new disclosure that 
informs borrowers of the maximum 
monthly payments possible under their 
loan. The bill provides the right to 
waive the early disclosure require-
ments if the consumer has a bona fide 
financial emergency that requires they 
close the loan quickly and increases 
the range of statutory damages for 
TILA violations from the current $200 
to $2,000 to a range of $400 to $4,000. 

Finally, it requires lenders to include 
a statement that the consumer is not 
obligated on the mortgage loan just be-
cause they received the disclosures. 
This will give consumers the oppor-
tunity to truly shop around for the 
best mortgage terms for the first time 
ever. They will be able to compare the 

payments and costs associated with a 
certain loan product and decide not to 
sign on the dotted line if they do not 
like the basic terms of the loan. 

I believe that giving consumers the 
information they need regarding the 
maximum payment is absolutely crit-
ical. Borrowers need to better under-
stand the full financial impact of en-
tering into a particular loan early in 
the process and before they actually 
consummate the loan. 

There are many borrowers today who 
signed up for a loan with teaser rates 
with a monthly payment they could 
well afford and then were shocked 18 
months later to get the adjusted rates 
that were staggering to them and were, 
for many, unaffordable. Many in good 
faith relied on what they thought 
would be the initial introductory loan. 
I do not think they should be in that 
position. I think all the details, the 
maximum loan amount under the cur-
rent rate should be available upfront, 
not hidden in a pile, literally a foot 
high, of closing documents. 

They also have to have a chance to 
back out of the loan, if the terms are 
not acceptable to them, before closing 
the loan at the conference room table. 

I am pleased my Republican col-
leagues have agreed with the need to 
improve mortgage disclosures also. 

Finally, this legislation includes 
some important tax provisions that 
should enhance and strengthen the 
low-income housing tax credit program 
and the mortgage revenue bond pro-
gram. It also has a refundable first- 
time home buyer credit of up to $8,000 
to help reduce the stock of existing un-
occupied housing and a nonitemizer tax 
deduction for State and local property 
taxes from Federal income tax. 

It is my hope this legislation will 
help more families to refinance out of 
bad loans, help stabilize the housing 
market, and improve the laws and reg-
ulations so this type of foreclosure cri-
sis never happens again. 

As a member of the Banking Com-
mittee, I wish to particularly thank 
Chairman DODD and Senator SHELBY 
for including a number of bills and ini-
tiatives that I have been working on in 
the Housing and Economic Recovery 
Act that is before us today, and I hope 
we are going to be able to pass this im-
portant legislation in very short order. 

The American people need a lot more 
than the current HOPE Now program, 
they need help now. I encourage all my 
colleagues, we should move forward de-
liberately—today, I hope—on this im-
portant legislation and send it to our 
colleagues in the House. 

I know Chairman FRANK and his col-
leagues have done a remarkable job on 
their side to pass legislation that is 
very close to ours. Together, we should 
be able to send something to the Presi-
dent that he will, I hope, sign and will 
send a message to the American people 
that hope is not just a fiction of rhet-
oric, but it is a reality—and not just 
hope, but help is on the way. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. CRAPO. Mr. President, I ask 
unanimous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LEAHY. That was going to be my 
first unanimous consent request. My 
second one would be I ask consent that 
I be recognized following the remarks 
of the distinguished Senator from 
Idaho. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Idaho is recog-
nized. 

Mr. CRAPO. Mr. President, I ask 
unanimous consent to speak for 10 min-
utes as in morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COUNTY PAYMENTS ACT 

Mr. CRAPO. Mr. President, I rise to 
discuss the increasingly dire need to 
reauthorize the Secure Rural Schools 
and Community Self-Determination 
Act of 2000. It is commonly called the 
County Payments Act. We also need to 
fully fund the payment in lieu of taxes 
provisions, otherwise commonly called 
PILT funding. 

One hundred years ago, legislation 
was enacted to provide for the return 
of a percentage of the U.S. Forest Serv-
ice gross receipts to the States to as-
sist counties that are home to our na-
tional forests with school and road 
services. The reason for this legislation 
was that these States, where there are 
very high percentages of Federal own-
ership of property, have a much small-
er property tax base for their commu-
nities. Particularly, many of these 
rural communities exist in counties 
where most of the county—in some 
counties in Idaho over 90 percent of the 
county—is owned by the Federal Gov-
ernment. They have virtually no prop-
erty base. Yet they have all the other 
issues that come with the land base to 
deal with in their counties—schools, 
roads, law enforcement, and the like. It 
was recognized that since the Federal 
Government was immune from paying 
property taxes, the Federal Govern-
ment—which was the beneficiary from 
these counties and which had such sig-
nificant land holdings in these coun-
ties—should provide some kind of com-
pensation to the counties as an alter-
native to property taxes, which they 
would pay if they were not the Federal 
Government and exempt from paying 
those taxes. That is where you get the 
payment in lieu of taxes, or PILT pay-
ment. The Secure Rural Schools and 
County Self-Determination Act was 
something that followed up on the 
PILT legislation. Without these funds, 
many rural communities that neighbor 
national forests would be unable to 
fully meet school and road needs of 
local communities. In recent years, 
however, timber receipts have eroded 

VerDate Aug 31 2005 02:33 Jun 26, 2008 Jkt 069060 PO 00000 Frm 00018 Fmt 4624 Sfmt 0634 E:\CR\FM\G25JN6.044 S25JNPT1jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATE S6115 June 25, 2008 
to the point where the Federal obliga-
tion to local rural communities is not 
met through these receipts alone. 

To compensate for the shortfall and 
to prevent the loss of essential county 
schools and roads infrastructure, Con-
gress enacted the Secure Rural Schools 
and Community Self-Determination 
Act. This law has provided assistance 
to communities whose regular Forest 
Service and Bureau of Land Manage-
ment receipt-sharing payments have 
declined significantly. Unfortunately, 
it expired at the end of 2006. While 
funding to continue the program for 
2007 was thankfully included in last 
year’s emergency supplemental, this 
funding has run out. 

I stood on the floor of this Senate al-
most 5 months ago asking my col-
leagues to make this overdue extension 
and funding a top priority or Congress. 
However, this extension has still not 
been achieved, and counties and school 
districts that were facing job losses 5 
months ago are in an increasingly 
more difficult situation. People are los-
ing their jobs and families across the 
Nation are being impacted. The edu-
cation of children across this Nation is 
being affected. This is unacceptable. 

In April, I joined a bipartisan group 
of Senators who sent a letter to the 
Senate Appropriations Committee 
seeking the inclusion of an extension 
and funding for the Secure Rural 
Schools and Self-Determination Act of 
2000 in the Fiscal Year 2008 Emergency 
Supplemental Appropriations Act. The 
Emergency Supplemental that was 
passed by the Senate last month con-
tained $400 million to continue county 
payments for another year. This fund-
ing would ensure the continued assist-
ance for rural communities struggling 
to provide necessary services in areas 
with large amounts Federal land. This 
bridge funding is essential to ensure 
the continuation of needed school serv-
ices in rural communities throughout 
the country while work continues on a 
longer term extension. I understand 
that unfortunately this funding was 
stripped out of the supplemental in ne-
gotiations between the House and the 
administration. 

I remind this body that a multiple 
year extension and funding for county 
payments and PILT has the over-
whelming support of a bipartisan ma-
jority of the Senate. In fact, 74 Sen-
ators voted in favor of an amendment 
to provide a mu1ti-year extension and 
funding in last year’s emergency sup-
plemental appropriations bill. How-
ever, as previously mentioned, this ex-
tension was pared back to one-year 
funding in the version that came out of 
conference and was enacted into law. 
Now, there is no funding and far less 
time. 

What does a failure to extend the Se-
cure Rural Schools and Community 
Self-Determination Act mean? It 
means the loss of more than 20,000 
county and school employee jobs across 
the Nation. It means nearly 7,000 
teachers and educational staff are esti-

mated to lose their jobs. More than 100 
teaching positions in Idaho alone will 
likely be affected. It means that 600 
counties and more than 4,000 school 
districts in 42 States will not have the 
funds to fully provide needed services. 
It means incredible uncertainty to 
rural communities, counties, and fami-
lies across the Nation during these dif-
ficult economic times. It means more 
than 8,000 road miles will not be main-
tained in Idaho alone. It means chil-
dren in rural communities will have 
decreased access to quality education. 

To help visualize the impact on rural 
communities of a failure to extend the 
program, I want to share some Idaho 
examples that were shared with me 
from my constituents: Shoshone Coun-
ty, ID, with a population of 15,000, ex-
pects 15 school instructional staff and 
as much as 55 percent of the county’s 
road department employees to be af-
fected. In Boise County, with a popu-
lation of close to 7,000, the Road and 
Bridge Department will have to lay off 
the majority of its employees—one half 
to three-fourths of the employees— 
within 1 year and only perform those 
activities that are necessary to public 
safety. Clearwater County, with a pop-
ulation of approximately 8,000, faces 
the loss of more than $500,000, which 
will greatly impact public safety be-
cause of lost services for road mainte-
nance and law enforcement. I am told 
that Boundary County, with a popu-
lation of 11,000, will not be able to 
blacktop roads and will have to let 
them deteriorate to gravel-based roads. 
We simply cannot allow this to occur 
in any State in this Nation. 

Congress needs to demonstrate it is 
serious about getting this done. Fami-
lies in rural communities across this 
Nation deserve no less. It is shameful 
that Congress may be recessing once 
again and Members will be heading 
home to their home States without 
passing an extension. The word dis-
appointing is an understatement. This 
puts services in rural communities 
across this Nation in jeopardy, and it is 
simply wrong. We all need to work to-
gether to make this more of a priority. 
Over the years, this has been a bipar-
tisan effort, and that simply must con-
tinue. This takes the commitment of 
all of us, including administration, 
House and Senate leadership to get this 
done. 

I understand that other domestic 
spending has been included in the sup-
plemental. I won’t for a second dimin-
ish the need for those funds, but I must 
point out that county payments are vi-
tally important and deserve to be in-
cluded in the supplemental as well. I 
will continue to work with my col-
leagues to press for the inclusion of 
county payment funds. In December, 
Senators CRAIG, SMITH, MURKOWSKI, 
MCCASKILL, DOLE, STEVENS and BEN-
NETT joined me in urging the Senate 
leadership to attach a reauthorization 
of county payments and PILT funding 
to any legislative vehicles expected to 
be enacted before Congress concluded 
work for the year. 

I continue to believe, as I did then, 
that we must pursue every opportunity 
to achieve enactment and attach an ex-
tension to every moving legislative ve-
hicle. The counties of the United 
States which host our Federal prop-
erties are not allowed by Federal law 
to impose property tax on them for the 
services that those properties require. 

This legislation honorably and fairly 
has met these responsibilities over the 
years until the last few years when 
Congress has struggled so hard to find 
its way through to extension and fund-
ing of these important needs. 

I encourage my colleagues to act 
quickly, to act now, and to assure that 
we give the necessary priority to this 
county funding to get us past this cri-
sis. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. LEAHY. Mr. President, we have 

received a request that the distin-
guished senior Senator from Missouri, 
Mr. BOND, wishes to be recognized upon 
the conclusion of my remarks. 

I ask unanimous consent that Sen-
ator BOND be recognized upon the con-
clusion of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

FISA 
Mr. LEAHY. Mr. President, we have 

an ongoing debate on the whole ques-
tion of FISA, the Foreign Intelligence 
Surveillance Act. Since the beginning 
of this debate, I have opposed legisla-
tion that does not provide some kind of 
accountability for the 6 years of illegal 
warrantless wiretapping that was 
started and, in fact, approved by this 
administration. 

The bill that has been presented to 
the Senate, as it stands now, absent 
any amendments, seems intended to re-
sult in the dismissal of ongoing cases 
against the telecommunication car-
riers that participated in the 
warrantless wiretapping program. It 
would lead to the dismissal of the cases 
without allowing a court ever to review 
whether the program itself was legal. 

So the bill would have the effect of 
ensuring that this administration, the 
administration that decided to carry 
out the illegal wiretapping, is never 
called to answer for its actions, and 
never held accountable in a court of 
law. I cannot support that result. 

It is now almost 7 years since the 
President began an effort to cir-
cumvent the law in violation of the 
provisions of the governing statute, the 
Foreign Intelligence Surveillance Act. 

I have said I believe that the conduct 
was illegal. In running its program of 
warrantless surveillance, the adminis-
tration relied on result-oriented legal 
opinions. These opinions were prepared 
in secret. They were shown only to a 
tiny group of like-minded officials. 
This ensured, of course, that the ad-
ministration received not independent 
legal advice, but the legal advice that 
it had predetermined it wanted. 

A former head of the Justice Depart-
ment’s Office of Legal Counsel de-
scribed this program as a ‘‘legal mess.’’ 
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And this administration wants to make 
sure no court ever reviews this legal 
mess. 

The bill presented to the Senate 
seems designed to ensure that they are 
going to get their wish. The adminis-
tration worked very hard to ensure 
that Congress could not effectively re-
view the program or the basis for its 
arguments for immunity. 

Since the existence of the program 
became known through the press, the 
Judiciary Committee has repeatedly 
tried to obtain access to information 
its members needed so we could evalu-
ate the administration’s legal argu-
ments, which are squarely under the 
jurisdiction of our committee. 

Indeed, Senator SPECTER, when he 
was the chairman of the Judiciary 
Committee, prepared subpoenas to 
telecommunication carriers to obtain 
this information. He wanted informa-
tion from the telecommunications car-
riers because the administration would 
not tell us directly what it had done. 
But those subpoenas sought by a Re-
publican chairman were never issued. 

As Senator SPECTER himself has ex-
plained publicly, Vice President CHE-
NEY intervened with other Republican 
members of the Judiciary Committee 
to undercut Senator SPECTER, and, of 
course, the Vice President then suc-
ceeded in blocking the subpoenas. 

It was only just before the Intel-
ligence and Judiciary Committees’ 
consideration of this bill that the Judi-
ciary Committee members finally ob-
tained access to some of the documents 
we had sought. I remind you, though, 
that most Members of this Chamber, 
most Senators called upon to vote, 
have not seen those documents. I have 
seen them, and I would hope that they 
would be made available to every Sen-
ator. 

The Senators who have seen them 
have drawn very different conclusions. 
But no matter what conclusion you 
reach, you ought to get access to the 
documents so that you can make an in-
formed judgment. 

I will not discuss the documents that 
are still held in secret, but I will talk 
about the public reports. There are 
public reports that at least one tele-
communications carrier refused to 
comply with the administration’s re-
quest to cooperate with the 
warrantless wiretapping. All Senators 
should have had the opportunity to 
know those facts so they can make in-
formed judgments whether there were 
legal claims that other carriers should 
have raised. 

It is also clear that the Bush-Cheney 
administration did not want the Sen-
ate to evaluate the evidence and be 
able to draw its own conclusions. They 
wanted to avoid accountability. 

Indeed, the Senate Select Committee 
on Intelligence, with all of the work it 
has done on this issue, has not con-
ducted a review of the legality of the 
warrantless wiretapping program. 

Now, I am not here to try to get the 
telephone companies. According to 
public reports, at least one company 
said no, presumably because it feared 

that by complying it would break the 
law. Other phone companies, according 
to the public statements, apparently 
believed they were doing what was best 
for their country. I am not out to get 
them. 

In fact, I would have supported legis-
lation to have the Government indem-
nify the telecommunications carriers 
for any liability incurred at the behest 
of the Government. As I said, it is not 
a case of going after the phone compa-
nies; I want accountability. 

I supported alternative efforts by 
Senator SPECTER and Senator 
WHITEHOUSE to substitute the Govern-
ment for the defendants in these cases. 
In other words, take the phone compa-
nies out and substitute the Govern-
ment so the cases can proceed to a de-
termination on the merits. 

These alternatives would have al-
lowed judicial review of the legality of 
the administration’s acts—I think it is 
clear that the administration’s actions 
were illegal—then let a court deter-
mine who was responsible for those ac-
tions. 

This bill does not provide that ac-
countability. As I read the language of 
the bill, it is designed to have the 
courts dismiss the pending cases if the 
Attorney General simply certifies to 
the court that the alleged activity was 
the subject of a written request from 
the Attorney General, and that request 
indicated the activity was authorized 
by the President and determined to be 
lawful. 

In other words, if the Attorney Gen-
eral said: Well, I do not care what the 
law says, I have determined that the 
President does not have to follow the 
law. If the Attorney General says, in 
effect, notwithstanding the rule of law 
in this country, this President is above 
the law, so, therefore, nothing he does 
is illegal. These kinds of baseless legal 
conclusions could form the basis for 
immunity under this scheme. 

That is really what this bill provides. 
That concerns me, as it should concern 
everybody. We should not be dismissing 
Americans’ claims that their funda-
mental rights were violated based on 
the mere assertion of a party in inter-
est that what it did was lawful. 

Think about it: this would be like a 
police officer catching someone com-
mitting a burglary and saying: I am 
going to arrest you for burglary. And 
the burglar sitting there with a bag of 
burglary tools, having broken in the 
door, saying: You cannot do that be-
cause I thought about this breaking 
and entering. I decided that in my case 
it is not illegal. And then the police of-
ficer has to say: Gee, I am sorry for the 
inconvenience, sir, go on your merry 
way. 

That is what we are saying. Or actu-
ally, it is even worse than that. It is as 
if they actually arrested that burglar, 
they brought him into court, and the 
burglar stands up and says: Your 
Honor, I determined all by myself—dis-
regarding you, Your Honor; dis-
regarding the evidence, I determined 
all by myself—that even though I was 
involved in a burglary, I should not 

even be subject to the court’s jurisdic-
tion because I say that what I did was 
legal. Goodbye, Your Honor. Have a 
nice day. I am leaving. 

That is what we are doing with this 
bill. In fact, there is not even a deter-
mination by the current Attorney Gen-
eral that the wireless wiretapping pro-
gram was lawful, perhaps because he 
could not make such a determination. 
But all he has to do to ensure immu-
nity is to certify that the phone com-
pany acted at the behest of the admin-
istration and that the administration 
indicated that the activity was deter-
mined to be lawful. 

Regardless of whether or not it actu-
ally was lawful, all the Attorney Gen-
eral has to say is that it was deter-
mined to be lawful. We are not going to 
tell you when that determination was 
made. We are not even going to tell 
you whether the people who made that 
determination went to law school. It is 
lawful because the President is above 
the law; therefore, we are off the hook. 

I believe the rule of law is important. 
I do not believe any one of us, the 100 
of us in this body, is above the law. I 
have been here with six Presidents. I do 
not believe any one of them, Repub-
lican or Democratic Presidents, is 
above the law. I do not believe Con-
gress should try to put a President 
above the law and seek to take away 
the only viable avenue for Americans 
to seek redress for harm to their pri-
vacy and liberty, and the only viable 
avenue of accountability for the ad-
ministration’s lawlessness. 

Why should we, the United States 
Senate, the conscience of the Nation, 
why should we sit here and say: We are 
going to condone lawlessness, and even 
more importantly, we 100 people, act-
ing on behalf of 300 million other 
Americans, are saying: We are never 
even going to let you know who com-
mitted the unlawful acts and why. 

Now, I recognize this legislation also 
contains important surveillance au-
thority. I support this new authority. I 
worked for years to craft legislation 
that provides that important authority 
along with appropriate protections for 
privacy and civil liberties. I have voted 
for dozens of changes in the FISA legis-
lation to be able to help our intel-
ligence agencies. 

In fact, the Senate Judiciary Com-
mittee, under my leadership, reported 
such a bill last fall. So I commend 
House Majority Leader HOYER and Sen-
ator ROCKEFELLER, who negotiated this 
legislation, for incorporating several 
additional protections to bring it clos-
er to the bill we voted out of the Judi-
ciary Committee. 

I note, in particular, the requirement 
of an inspector general review of this 
administration’s warrantless wire-
tapping program. It is a provision I 
have advocated at every single meeting 
we have had, open or closed, through 
the course of the consideration of these 
matters. This review will provide for a 
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comprehensive examination of the rel-
evant facts about this program. 

Actually, it should prove useful to 
the next President. I believe we should 
have still more protections for privacy 
and civil liberties. If this bill becomes 
law I will work with the next adminis-
tration on additional protections. De-
spite some improvements to the sur-
veillance authorities the bill author-
izes, improvements I support, I will not 
support this legislation. The adminis-
tration broke the law. They violated 
FISA by conducting warrantless sur-
veillance for more than 5 years, and 
they got caught. Now they want us to 
cover their actions. They want us to 
say: That’s OK. Even though we don’t 
know which one of you decided to 
break the law, we are going to let you 
all off the hook. The apparent purpose 
of title II of this bill is to ensure that 
they will not be held to account. That 
is wrong. I will, therefore, oppose clo-
ture on the motion to proceed to the 
measure. If the Senate proceeds to the 
bill, I will then support amendments to 
its unaccountability provisions, includ-
ing an amendment to strike the immu-
nity provisions. But if those are not 
successful, I will have to vote against 
it. 

The bottom line is this: In America, 
nobody should be above the law. One 
thing unites every single Senator. We 
want to keep our great and good coun-
try safe. We all want to stop terrorists. 
We have spent hundreds of billions of 
dollars to do that. We have procedures 
to do that. But one of the principles of 
this country and something we have al-
ways preached to other countries is, 
that in good times and bad times, we 
follow the law. We did this during two 
world wars, in the Revolutionary War 
and in the Civil War. 

I am imploring the Senate not to 
turn its back on over 200 years of his-
tory of following the law and saying, in 
this situation, we are going to condone 
an administration that broke the law. I 
cannot vote for that. I cannot in good 
conscience vote for that. I cannot be 
true to my own oath of office and vote 
for that. Certainly, I would not want to 
tell the people of Vermont I voted for 
that. 

I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Missouri is rec-
ognized. 

Mr. BOND. Mr. President, I ask unan-
imous consent that after my remarks, 
the Senator from California, Mrs. FEIN-
STEIN, be recognized, and that she be 
followed by the Senator from Georgia, 
Mr. CHAMBLISS. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mr. BOND. Mr. President, while my 
good friend from Vermont was on the 
floor, I thought he raised some good 
questions. I believe we have good an-
swers for those questions. I know of his 
dedication and commitment to the rule 
of law and accountability, his very dis-
tinguished service as head of the Judi-

ciary Committee. But there are several 
things I would point out. 

No. 1, we have been working on this 
entire issue of the President’s terrorist 
surveillance program for better than a 
year now. We have reviewed all of the 
documents. We have had all of the peo-
ple who administered the program, who 
have given opinions on it, come in. I 
dispute his statement that there were 6 
years of unlawful activity of the Presi-
dent. He said no court will be able to 
review the illegality; no independent 
officials have reviewed it. 

First, it is my understanding, al-
though I was not one of them, that the 
big eight at the time—that is, the Re-
publican and Democratic leaders of the 
House and the Senate and the leaders 
of their Intelligence Committees—were 
briefed on this program before it start-
ed. I don’t know the substance of the 
briefing. I would imagine that they 
told them the problems in the existing 
old FISA law would make it difficult to 
implement that law, given the new 
technology which, in fact, was the 
case. In any event, it went forward. 

When the program was finally dis-
closed and briefed to the Intelligence 
Committee, I spent a good bit of time 
reviewing that. I have studied constitu-
tional law and made constitutional law 
arguments before. I believe if my 
friends who have questions about it 
will check the Constitution and the ap-
pellate court’s interpretation of article 
II, they will find that they assume the 
President does have power to collect 
foreign intelligence information as an 
adjunct to his responsibility to conduct 
foreign affairs. 

There is no question that Congress 
cannot pass a law abrogating that con-
stitutional right. As a matter of fact, 
in one of the released cases, one of the 
cases made public by the Foreign Intel-
ligence Surveillance Court, or FISC, 
they noted that Congress could not ab-
rogate that constitutional right. It 
would be unconstitutional. For those 
who raise the test of the steel cases, I 
don’t necessarily accept that test, that 
the enactments of Congress can affect 
the measure of credibility and extent 
of the President’s power. The Congress 
did pass the authorization for the use 
of military force prior to the imposi-
tion of the terrorist surveillance pro-
gram. We had access to the documents. 
Based on review of the documents, the 
Senate Intelligence Committee, by a 
vote of 13 to 2, passed out the bill 
which is the essential framework that 
is before us. 

The courts can review to see that 
there are certifications by the Attor-
ney General, directives by the Presi-
dent, and only if they find no substan-
tial evidence to support that, then the 
suits will be dismissed. 

My friend from Vermont said we 
ought to substitute the Government 
for the phone company for judicial re-
view. There is another provision in the 
bill he should understand. If you want 
to sue the Government, there is no ban 
in this bill on suing the Government or 

suing Government officials. That can 
go forward. That is not affected by this 
bill. There has been extensive discus-
sion over the legality of it. For those 
who wish to have a trial on the legality 
of the program, there are other means 
still available. To penalize a phone 
company or other carrier which, in 
good faith reliance on a representation 
of the Attorney General and the Presi-
dent of the United States, carried out a 
program that I believe is lawful to pro-
tect American citizens, I think is to-
tally unwarranted. 

Let me describe today for my col-
leagues and for those who may be in-
terested this long and difficult process 
which I believe has finally accom-
plished its goal. This week we have a 
chance to tell the American people 
that the intelligence community on 
which our citizens, our troops, and our 
allies rely to keep us safe from terror-
ists and other forms of evil in the 
world can continue to do its job. We 
can tell those companies that answered 
their Government’s call for help in the 
aftermath of the September 11 terrorist 
attacks that a grateful nation stands 
behind them and that they will be 
given the civil liability protection they 
rightly deserve. 

I strongly support voting for cloture 
on the motion to proceed to H.R. 6304, 
the FISA Amendments Act, this after-
noon. I strongly encourage my col-
leagues not only to do the same but 
also to oppose any amendments offered 
to it. We have finally struck a deal 
with the House, and the House honored 
the deal last Friday by allowing no 
amendments on the House floor. I ask 
my colleagues to hold up our end of the 
bargain. While it is in every Senator’s 
right to offer an amendment, I urge my 
colleagues to vote down all amend-
ments no matter what they may be so 
that we may send the bill immediately 
to the President for signature and 
make sure we don’t have further gaps 
in our intelligence system which could 
appear once again if we do not pass this 
in a timely fashion. If we send it back 
to the House, there is no telling when 
a final bill could be back here for pas-
sage. 

Let me describe briefly how we got 
here. Approximately a year ago, Direc-
tor of National Intelligence ADM Mike 
McConnell came to Congress and asked 
that we update the Foreign Intel-
ligence Surveillance Act. Changes in 
technology resulted in court rulings or 
interpretations that made it very dif-
ficult to use electronic surveillance ef-
fectively against terrorist enemies 
overseas. The problem came to a head 
in May 2007, with a ruling that caused 
significant gaps in collection. Al-
though the DNI at the time pleaded to 
Congress to help, the leadership of Con-
gress did not move. 

In the looming pressure of the Au-
gust recess, the Republican leader, 
Senator MCCONNELL, and I cosponsored 
the Protect America Act which Con-
gress passed the first week of August 
last year. The act did exactly what it 
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was intended to. It closed the intel-
ligence gaps that threatened the secu-
rity of our Nation and of our troops. 
But it was lacking in one important as-
pect, as we were not able to include in 
it the retroactive civil liability protec-
tion from ongoing frivolous lawsuits 
against those partners who had as-
sisted the intelligence community in 
the President’s program. 

Following the passage of the Protect 
America Act, I am proud to say that 
Senator ROCKEFELLER and I worked on 
a bipartisan basis to come up with a 
permanent solution to modernize FISA 
and give those private partners the 
needed retroactive liability protection. 
We worked closely for months with the 
DNI, Department of Justice, and their 
experts from the intelligence commu-
nity to ensure there would be no unin-
tended operational consequences from 
any of the provisions included in our 
bipartisan product. In February of this 
year, after many hearings, briefings, 
and a lot of debate on the Senate floor, 
the Senate passed the FISA amend-
ments by a strong bipartisan vote of 68 
to 29. 

The bill coming out of the Senate re-
flected the Intelligence Committee’s 
conclusion that the electronic commu-
nication service providers who assisted 
the President’s TSP acted in good faith 
and deserved civil liability protection 
from frivolous lawsuits. The Senate 
bill also went farther than any legisla-
tion in history in protecting the pri-
vacy interests of American citizens or 
U.S. persons whose communications 
might be acquired through targeting 
overseas. It also required the FISA ap-
proval to target U.S. persons overseas, 
if they are going to have collection ini-
tiated against them. 

At the end of the day, there were 
many difficult compromises. Both sides 
gave, and we came up with a bill that 
was not only bipartisan but the best 
piece of effort we could get out of this 
legislative process. 

Although the Senate passed the bill 
before the Protect America Act ex-
pired, in the House there was a clear 
majority. But the leadership didn’t let 
it come up. They went on recess. In the 
days following the expiration, private 
partners refused to provide intelligence 
information, frankly, in light of the 
ongoing litigation, the tremendous 
threat to their business franchise, the 
fact that they and, particularly their 
shareholders, who may be retired per-
sons depending on pensions and others, 
could be losing billions of dollars in the 
marketplace because of the size of 
these outrageous lawsuits seeking bil-
lions of dollars, when, in my view, 
there was no damage and no grounds 
for recovery. Fortunately, after several 
days’ negotiation, the intelligence 
community was able to get the pro-
viders to resume cooperation, but the 
intelligence lost in that time was gone, 
and we will never know what we missed 
because the House leadership refused to 
bring up the Senate bill. 

Some have accused me and my col-
leagues of saying at the time, falsely, 

that the sky was falling. For a few days 
the sky was falling until a tenuous 
agreement was worked out between the 
executive branch and the providers. 
But the agreement was all predicated 
upon ongoing work to pass a FISA 
modernization law in the near term. 
That is another reason why it is vital 
the Senate move immediately to con-
sider the FISA Amendments Act. Once 
the House returned from the Easter re-
cess, my good friend and fellow Missou-
rian, majority whip ROY BLUNT, and I 
met with the House majority leader, 
STENY HOYER, asking him what he 
thought the House needed in order to 
allow the Senate bill a vote on the 
House floor. We and our staffs began 
discussions and sent proposals back 
and forth attempting to come together. 
During that time, ROY BLUNT and I 
conferred repeatedly with Congressmen 
HOEKSTRA and SMITH and, of course, 
vetted our proposals with the intel-
ligence community. 

Finally, after four personal meetings 
over 2 months—and a tremendous 
amount of staff work—between Major-
ity Leader HOYER, Minority Whip 
BLUNT, and me—Whip BLUNT and I de-
livered a proposal to Mr. HOYER before 
Memorial Day, a deadline he had set. 

This agreement was one that had 
been signed off on and fully discussed 
with Mr. HOEKSTRA, the vice chairman 
of the House Intelligence Committee, 
and LAMAR SMITH, the ranking member 
of the Judiciary Committee. We felt 
this was the best offer we could make 
on behalf of the Republicans in the 
House and Senate, and it was agreed to 
by the intelligence community. 

The Memorial Day deadline, however, 
came and went, and again the House 
went on recess. Finally, after more 
interaction among our staffs, I received 
word 2 weeks ago that the House 
Democrats were ready to work out 
final language. So Leader HOYER and 
Whip BLUNT and I met for a fifth time, 
this time inviting my colleague, JAY 
ROCKEFELLER, to join us in the final 
negotiations. On June 12, the Demo-
cratic House leaders gave up their idea 
of having a commission take a look at 
the surveillance program, which we be-
lieve would have been political, further 
interfering with the work of the Intel-
ligence Committee and perhaps com-
munity, and perhaps lead to increased 
leaks about the program. 

They agreed on a longer sunset than 
in previous bills. We abandoned the 
idea that the FISA Court should be the 
one to assess compliance with the 
minimization procedures used in for-
eign targeting. With the concessions 
Republicans and the administration 
had already made, along with some 
minor technical fixes, I am proud to 
say the intelligence community was 
given the flexibility and tools it needs 
to keep us safe. We had a compromise. 

Now, I offer all that as background so 
the record is clear. That brings us 
where we are today. Once we get on the 
bill, I will explain what is before us, 
and I will explain how statements from 

some about this legislation is nothing 
short of fear mongering, such as from 
those who are saying all Americans 
who talk to anyone overseas will be lis-
tened to by the Government. That is 
flat wrong. 

Americans cannot be targeted with-
out a court order, period. If someone 
overseas is targeted and talks to an 
American, then the American’s end of 
the communication is what we call 
minimized, which means it is hidden, 
protected, suppressed. I will elaborate 
further on this. But at this time, I sim-
ply ask my colleagues to vote for clo-
ture so we may move immediately to 
the bill. 

I note some of my colleagues from 
the Senate Intelligence Committee are 
seeking recognition, and I appreciate 
the work all members of the com-
mittee have done. I see my colleague 
from Georgia, who has been an out-
standing help, and the Senator from 
California, who has offered many useful 
ideas. This has been truly a year’s long 
work, and we are happy to bring the 
final process before the Senate today. 

I thank the Chair and yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from California is 
recognized. 

Mrs. FEINSTEIN. Mr. President, it is 
my understanding I am next in the 
order. I ask unanimous consent that 
following my presentation the Senator 
from Vermont be recognized on our 
side. I know Senator CHAMBLISS is here 
on the Republican side and wishes to 
speak. 

Mr. CHAMBLISS. Mr. President, re-
serving the right to object, can we pro-
pose a unanimous consent request that 
following Senator FEINSTEIN, I be rec-
ognized to speak, and then Senator 
SANDERS will be next? 

The ACTING PRESIDENT pro tem-
pore. I believe that was the Senator’s 
request. 

Mrs. FEINSTEIN. That was the in-
tent. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mrs. FEINSTEIN. Thank you very 
much, Mr. President. 

Mr. President, I begin my remarks by 
thanking the chairman of the Intel-
ligence Committee, Senator ROCKE-
FELLER, and the vice chairman of the 
Intelligence Committee, Senator BOND, 
the House Speaker, and the House lead-
ership for their distinguished work on 
this piece of legislation. This has not 
been easy. It is certainly not without 
controversy. There are some major 
challenges to work through. 

I want to begin by putting my re-
marks, at least, in context. 

There is no more important require-
ment for national security than obtain-
ing accurate, actionable intelligence. 
At the same time, there have to be 
strong safeguards in place to ensure 
that the Government does not infringe 
on Americans’ constitutional rights. 

Yet if Congress does not act and pass 
this bill, as it was passed overwhelm-
ingly in the House, both of these goals, 
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I believe, are in jeopardy. Here is why. 
If this bill does not pass, our Nation 
would likely be forced to either extend 
the Protect America Act or leave the 
Nation bare until a new bill can be 
written. Neither of these are good op-
tions. 

As I will describe, the Protect Amer-
ica Act does not adequately protect 
Americans’ constitutional rights. It 
was written to be a temporary measure 
for 6 months, and it expired on Feb-
ruary 5. 

What many people do not understand 
is that surveillance conducted under 
the Protect America Act will cease by 
the middle of August. It will be impos-
sible to write a new bill, to get it past 
both Houses, to have it signed by the 
President in time to meet this dead-
line. 

If that bill expires without this Con-
gress passing new legislation, we will 
be unable to conduct electronic sur-
veillance on a large number of foreign 
targets. In other words, our intel-
ligence apparatus will be laid bare and 
the Nation will go into greater jeop-
ardy. I truly believe that. 

The FISA legislation of 1978 cannot 
accommodate this number of targets. 
It is simply inadequate for this new 
task due to changes in technology and 
the communications industry. That is 
precisely why FISA needs to be mod-
ernized. 

So taking no action means we will be 
opening ourselves, in my view, to the 
possibility of major attack. This is un-
acceptable. 

So as I see it, our choice is a clear 
one: We either pass this legislation or 
we extend the Protect America Act. 
For me, this legislation is much the 
better option. 

This bill, in some respects, improves 
even on the base bill, the 1978 Foreign 
Intelligence Surveillance Act. It pro-
vides clear protections for U.S. persons 
both at home and abroad. It ensures 
that the Government cannot conduct 
electronic surveillance on an American 
anywhere in the world without a war-
rant. No legislation has done that up to 
this point. 

I think the improvements in this bill 
over the Protect America Act and the 
1978 legislation are important to under-
stand, and I wish to list a few. 

First, prior court review. This bill 
ensures that there will be no more 
warrantless surveillance. Now, why do 
I say this? Under the Protect America 
Act—which is expiring, but we are still 
collecting surveillance under it for 
now—the intelligence community was 
authorized to conduct electronic sur-
veillance for a period of 4 months be-
fore submitting an application for a 
warrant to the FISA Court. Surveil-
lance could actually proceed for 6 
months before there was a warrant. 

Under this bill, the Government must 
submit an application and receive a 
warrant from the FISA Court before 
surveillance begins. No more 
warrantless surveillance. This is, in 
fact, a major point. 

In emergency cases, there can be a 
short period of collection—up to 7 
days—as the application is prepared. 
There has been a provision for emer-
gency cases under FISA for some 30 
years now. So that is prior court re-
view for a U.S. person anywhere in the 
world if content is collected. 

Meaningful court review. This bill 
strengthens court review. Under the 
Protect America Act, the Government 
submitted to the FISA Court its deter-
mination that procedures were in place 
to ensure that only people outside the 
United States would be targeted. The 
court could only reject an application 
for a warrant if it found that deter-
mination to be ‘‘clearly erroneous.’’ 
This bill returns to the traditional 
FISA standard, empowering the court 
to decide whether the Government’s 
determination is ‘‘reasonable.’’ This is 
a higher standard of review, so the 
court review under this bill is meaning-
ful. 

Next, minimization. These first two 
improvements ensure that the Govern-
ment will only be targeting people out-
side the country. That is good, but it is 
not enough. There is always the possi-
bility of someone outside the country 
talking to a U.S. person inside the 
country. The bill addresses this with a 
process known as minimization. 

In 1978, Congress said that the Gov-
ernment could do surveillance on U.S. 
persons under a court warrant, but re-
quired the Government to minimize 
the amount of information on those 
Americans who get included in the in-
telligence reporting. In practice, this 
actually means that the National Secu-
rity Agency only includes information 
about a U.S. person that is strictly 
necessary to convey the intelligence. 
Most of the time, the person’s name is 
not included in the report. That is the 
minimization process. 

If an American’s communication is 
incidentally caught up in electronic 
surveillance while the Government is 
targeting someone else, minimization 
protects that person’s private informa-
tion. 

Now, the Protect America Act did 
not provide for court review over this 
minimization process at all. But this 
bill requires the court in advance to 
approve the Government’s minimiza-
tion procedures prior to commencing 
with any minimization program. That 
is good. That is the third improvement. 

Fourth, reverse targeting. There is 
an explicit ban on reverse targeting. 
Now, what is reverse targeting? That is 
the concern that the National Security 
Agency could get around the warrant 
requirement. If the NSA wanted to get 
my communications but did not want 
to go to the FISA Court, they might 
try to figure out who I am talking with 
and collect the content of their calls to 
get to me. This bill says you cannot do 
that. You cannot reverse target. It is 
prohibited. This was a concern with the 
Protect America Act, and it is fixed in 
this bill. 

Those are four reasons—good rea-
sons. Here is a fifth: U.S. person pri-

vacy outside the United States. This 
bill does more than Congress has ever 
done before to protect Americans’ pri-
vacy regardless of where they are, any-
where in the world. Under this bill, the 
executive branch will be required to 
obtain a warrant any time it seeks to 
direct surveillance at a U.S. person 
anywhere in the world. So any U.S. 
person anywhere in the world is pro-
tected by the requirement that a war-
rant must be received from the Foreign 
Intelligence Surveillance Court before 
electronic surveillance can begin. 

Previously, FISA only covered people 
inside the United States. The Protect 
America Act did the same thing. 

Now, also under this bill, there will 
be reviews of surveillance authorities 
by the Director of National Intel-
ligence, the Attorney General, the 
heads of all relevant agencies, and the 
inspectors general of all relevant agen-
cies on a regular basis, and the FISA 
Court and the Congress will receive the 
results of those reviews. 

So there will be regular reporting 
from the professionals in the arena on 
how this bill is being followed through 
on—how electronic surveillance is 
being carried out worldwide. The Intel-
ligence and Judiciary Committees will 
receive those reports. That, too, is im-
portant. 

Also, under this bill, there will be a 
retrospective review of the President’s 
Terrorist Surveillance Program. That 
is the program that has stirred the 
furor. The bill requires an unclassified 
report on the facts of the program, in-
cluding its limits, the legal justifica-
tions, and the role played by the FISA 
Court and any private actors involved. 
This will provide needed account-
ability. 

In summary, all intelligence collec-
tion under the Terrorist Surveillance 
Program will be brought under court 
review and court orders. 

Everything I have described brings 
this administration back under the 
law. There is no more Terrorist Sur-
veillance Program. There is only court- 
approved, Congressionally reviewed 
collection. 

But what is to keep this administra-
tion or any other administration from 
going around the law again? The an-
swer is one word, and it is called exclu-
sivity. 

It means that the Foreign Intel-
ligence Surveillance Act is the only, 
the exclusive, means for conducting 
electronic surveillance inside the 
United States for foreign intelligence 
purposes. 

The exclusivity language in this bill 
is identical in substance to the amend-
ment I offered in February, which re-
ceived 57 votes in this Senate. It is sec-
tion 102 of this bill. 

This language reiterates what FISA 
said in 1978, and it goes further. Here is 
what this bill says: 

Never again will a President be able 
to say that his authority—or her au-
thority, one day, I hope—as Com-
mander in Chief can be used to violate 
a law duly enacted by Congress. 
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Never again can an Executive say 

that a law passed to do one thing—such 
as use military force against our en-
emies—also overrides a ban on 
warrantless surveillance. The adminis-
tration has said that the resolution to 
authorize the use of military force gave 
this President the right to go around 
FISA. 

Never again can the Government go 
to private companies for their assist-
ance in conducting surveillance that 
violates the law. 

Now, this administration has a very 
broad view of Executive authority. 
Quite simply, it believes that when it 
comes to these matters, the President 
is above the law. I reject that notion in 
the strongest terms. 

I think it is important to review the 
recent history with this administration 
to demonstrate why FISA exclusivity 
is so important. 

At the very beginning of the Ter-
rorist Surveillance Program, John Yoo, 
at the Office of Legal Counsel, wrote in 
a legal opinion that: 
. . . [u]nless Congress made a clear state-
ment in the Foreign Intelligence Surveil-
lance Act that it sought to restrict presi-
dential authority to conduct warrantless 
searches in the national security area— 
which it has not—then the statute must be 
construed to avoid [such] a reading. 

That was the argument. I believe it is 
wrong. Congress wrote FISA in 1978 
precisely in the field of national secu-
rity; there are other, separate laws 
that govern wiretapping in the crimi-
nal context. In fact, the Department of 
Justice has repudiated Yoo’s notion. 

But if the Department admitted that 
FISA did apply, it found another ex-
cuse not to take the Terrorist Surveil-
lance Program to the FISA Court. 

The Department of Justice developed 
a new, convoluted argument that Con-
gress had authorized the President to 
go around FISA by passing the author-
ization to use military force against al- 
Qaida and the Taliban. 

This is as flimsy as the last argu-
ment. 

There is nothing in the AUMF that 
talks about electronic surveillance or 
FISA, and I know of not one Member 
who believed we were suspending FISA 
when we authorized the President to go 
to war. 

But that is another argument we lay 
to rest with this bill. Here is how we do 
it. We say in the language in this bill 
that FISA is exclusive. Now, here is 
the major part: Only a specific statu-
tory grant of authority in future legis-
lation can provide authority to the 
Chief Executive to conduct surveil-
lance without a FISA warrant. 

So we go a step further in exclu-
sivity. We cover what Yoo was trying 
to argue and what others might argue 
on behalf of a Chief Executive in the 
future, by closing the loophole and say-
ing: You need specific statutory au-
thority by the Congress of the United 
States to go outside the law and the 
Constitution. 

The final argument the President has 
made is that even if FISA was intended 

to apply, and even if the AUMF didn’t 
override FISA’s procedures, he still had 
the authority as Commander in Chief 
to disregard the law. 

Now, I have spoken on the floor be-
fore about how the President believes 
he is above the law and the Youngs-
town Sheet and Tube Company v. Saw-
yer case. In that case, Justice Jackson 
described how the President’s power is 
at the ‘‘lowest ebb’’ when he is acting 
in contravention to the will of the Con-
gress. 

This bill, again, makes it clear that 
the will of Congress is that there will 
be no electronic surveillance inside the 
United States without a warrant, and 
it makes clear that any electronic sur-
veillance that is conducted outside of 
FISA or outside of another express 
statutory authorization for surveil-
lance is a criminal act. It is 
criminalized. This is the strongest 
statement of exclusivity in history. 

The reason I am describing all this is 
to build a case of legislative intent in 
case this is ever litigated, and I suspect 
it may well be. 

So, finally, I wish to read into the 
RECORD the comments on exclusivity 
from a June 19, 2008, letter that Attor-
ney General Mukasey and Director of 
National Intelligence McConnell wrote 
to the Congress. The letter recognizes 
that the exclusivity provision in this 
bill ‘‘goes beyond the exclusive means 
provision that was passed as part of 
FISA [in 1978].’’ 

So they essentially admit we are tak-
ing exclusivity to a new high. Never-
theless, they acknowledge that the pro-
vision in this bill ‘‘would not restrict 
the authority of the government to 
conduct necessary surveillance for in-
telligence and law enforcement pur-
poses in a way that would harm na-
tional security.’’ 

I said in February I could not support 
a bill without exclusivity. This is what 
keeps history from repeating itself and 
another President from going outside 
the law. I believe that with this lan-
guage we will prevent it from ever hap-
pening again. 

Now, a comment on title II of the 
bill, which is the telecom immunity 
section. This bill also creates a legal 
process that may—and, in fact, is like-
ly to—result in immunity for tele-
communications companies that are 
alleged to have provided assistance to 
the Government. 

I have spent a great deal of time re-
viewing this matter. I have read the 
legal opinions written by the Office of 
Legal Counsel at the Department of 
Justice. I have read the written re-
quests to telecommunications compa-
nies. I have spoken to officials inside 
and outside the Government, including 
several meetings with the companies 
alleged to have participated in the pro-
gram. 

The companies were told after 9/11 
that their assistance was needed to 
protect against further terrorist acts. 
This actually happened within weeks of 
9/11. I think we can all understand and 

remember what the situation was in 
the 3 weeks following 9/11. 

The companies were told the surveil-
lance program was authorized and that 
it was legal, and they were prevented 
from doing their due diligence in re-
viewing the Government’s request. In 
fact, very few people in these compa-
nies—these big telecoms—are actually 
cleared to receive this information and 
discuss it. So that creates a very lim-
ited universe of people who can do 
their due diligence within the confines 
of a given telecommunications com-
pany. 

For the record, let me also address 
what I have heard some of my col-
leagues say. At the beginning of the 
Terrorist Surveillance Program, only 
four Senators were briefed. The Intel-
ligence Committee was not, other than 
the Chairman and Vice Chairman. 

I am one who believes it is right for 
the public and the private sector to 
support the Government at a time of 
need. When it is a matter of national 
security, it is all the more important. 

I think the lion’s share of the fault 
rests with the administration, not with 
the companies. 

It was the administration who re-
fused to go to the FISA Court to seek 
warrants. They could have gone to the 
FISA Court to seek these warrants on 
a program basis, and they have done so 
subsequently. 

It was the administration who with-
held this surveillance program from 
the vast majority of Members of Con-
gress, and it was the administration 
who developed the legal theories to ex-
plain why it could, in fact, go around 
the law. 

So I am pleased this bill includes 
independent reviews of the administra-
tion’s actions to be conducted by the 
inspectors general of the relevant de-
partments. 

All of that said, when the legislation 
was before the Senate in February, I 
stated my belief that immunity should 
only be provided if the defendant com-
panies acted legally, or if they acted in 
good faith with a reasonable belief that 
their actions were legal. That is what 
the law calls for. 

I moved an amendment to require the 
court to review the written requests to 
companies to see whether they met the 
terms of the law. That law requires 
that a specific person send a certifi-
cation in writing to a telecommuni-
cations company. That certification is 
required to state that no court order is 
required for the surveillance, that all 
statutory requirements have been met, 
and that the assistance is required by 
the Government. 

Unfortunately, my amendment was 
not adopted, but I continue to believe 
it is the appropriate standard. 

Now, the pending legislation does not 
assess whether the request made by the 
Government was, in fact, legal, nor 
whether the companies had a good- 
faith and objective belief that the re-
quests were legal. What this bill does 
provide is a limited measure of court 
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review. It is not as robust as my 
amendment would have provided, but it 
does provide an opportunity for the 
plaintiffs to be heard in court, and it 
provides an opportunity for the court 
to review these request documents. 

I believe the court should not grant 
immunity without looking into the le-
gality of the companies’ actions. So if 
there is an amendment that does sup-
port this, I would intend to vote for it. 

But I believe the RECORD should be 
clear in noting that if this bill does be-
come law, in my view, it does not mean 
the Congress has passed judgment on 
whether any companies’ actions were 
or were not legal. Rather, it should be 
interpreted as Congress recognizing the 
circumstances under which the compa-
nies were acting and the reality that 
we desperately need the voluntary as-
sistance of the private sector to keep 
the Nation secure in the future. 

I believe this bill balances security 
and privacy without sacrificing either. 
It is certainly better than the Protect 
America Act in that regard, and makes 
improvements over the 1978 FISA law. 

As I said, if a new bill is not in place 
by mid-August, the Nation will be laid 
bare and unable to collect intelligence. 

This bill provides for meaningful and 
repeated court review of surveillance 
done for intelligence purposes. It ends, 
once and for all, the practice of 
warrantless surveillance, and it pro-
tects Americans’ constitutional rights 
both at home and abroad. It provides 
the Government with the flexibility it 
needs under the law to protect our Na-
tion. It makes it crystal clear that this 
is the law of the land and that this law 
must be obeyed. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

WEBB). The Senator from Georgia is 
recognized. 

Mr. CHAMBLISS. Mr. President, I 
ask unanimous consent that the unani-
mous consent agreement be amended, 
and that following my comments, Sen-
ator SANDERS be recognized, and that 
following Senator SANDERS, Senator 
HATCH be recognized. 

The PRESIDING OFFICER. Is there 
an objection? 

Without objection, it is so ordered. 
Mr. CHAMBLISS. Mr. President, I 

wish to speak about H.R. 6304, the For-
eign Intelligence Surveillance Act 
Amendments Act. 

Before I do that, I wish to make a 
couple comments relative to the com-
ments made by my colleague from 
California regarding the TSP or ter-
rorist surveillance program imple-
mented by the President within days 
after September 11, and make sure 
Americans are very clear about two 
points: First of all, Congress did know 
about this program. Members of Con-
gress were briefed throughout the dura-
tion of this program. Members of Con-
gress were briefed on a regular basis. 
That doesn’t mean every Member of 
Congress but the leadership knew ex-
actly what was going on, exactly what 
the President was doing. They were 
kept very informed. 

Secondly, the targets of the terrorist 
surveillance program were not Ameri-
cans; the program targeted the commu-
nications of al-Qaida, that we knew— 
not guessed but that the intelligence 
community knew were used by al- 
Qaida. Today, al-Qaida gets up every 
morning, just as they did before and 
after September 11, and they think of 
ways to kill and harm Americans. Our 
intelligence community, without get-
ting into the details of it, suffice it to 
say, has done a magnanimous job since 
then in protecting Americans. 

The fact that we have not suffered 
another attack on domestic soil since 
then indicates the terrific job that 
members of the intelligence commu-
nity have done. The terrorist surveil-
lance program that was implemented 
by the administration immediately 
after September 11 is a major factor in 
why we have not suffered another act 
of terrorism on domestic soil. Informa-
tion gathered from the terrorist sur-
veillance program was used rightly to 
disrupt terrorist activity, both domes-
tically as well as abroad. Some of the 
instances where the terrorist surveil-
lance program has stopped attacks and 
saved lives are very public right now. 

Again, I rise to comment on H.R. 
6304. This critical legislation has been 
the subject of many negotiations and, 
although the legislation is not perfect, 
I am pleased with the bipartisan nature 
of this compromise bill. I commend 
Vice Chairman BOND, Congressman 
HOYER, and Congressman BLUNT on 
their work. 

I am satisfied that this legislation 
will provide our intelligence agencies 
with the legal tools necessary to per-
form their jobs, the flexibility they re-
quire, and the capability to protect 
Americans’ civil liberties. However, I 
am perplexed it has taken Congress 
this long to adopt meaningful legisla-
tion necessary to protect our country; 
legislation which Congress knew, at 
least since last August, needed to be 
enacted expeditiously. Normally, Con-
gress is accused of being guided by ex-
pediency rather than principle but not 
usually in national security matters. 
Intelligence is bipartisan. Securing our 
Nation is bipartisan. It is in every 
American’s interest that Congress act 
quickly to protect our Nation from ter-
rorist attack, espionage, or any other 
harm. Yet the bill before us now is sub-
stantially the same as S. 2248, which 
was drafted in a bipartisan nature by 
Senators ROCKEFELLER and BOND and 
passed the Senate over 4 months ago, 
on February 12, 2008, with a super-
majority vote of 68 in favor and only 29 
in opposition. 

Last summer, our intelligence com-
munity officials informed us that, as a 
result of a decision by the FISA Court 
and changes in technology, they had 
lost the ability to collect intelligence 
on terrorists around the world who 
wish to harm the United States. Con-
gress responded to these pleas from our 
intelligence community and passed the 
Protect America Act, which tempo-

rarily fixed this problem, but we knew 
then we had to have a more permanent 
solution. Despite this knowledge and 
despite the hard work of the Senate In-
telligence Committee for the previous 
10 months, Congress failed to fix FISA 
in February. The House leadership re-
fused to consider the Senate-passed 
bill, despite stated support from a ma-
jority of that body’s members. I can 
only surmise that there were political, 
rather than substantive, reasons that 
prevented this legislation from passing 
months ago. Some may say this is the 
nature of one of the political branches 
of Government. What no one talks 
about is the harm this has caused. 

But, as a result of the Protect Amer-
ica Act’s expiration, our collection ef-
forts have been degraded. The public 
likely is not aware, nor may be many 
Members of this Chamber, but the 
members on the Senate Select Com-
mittee on Intelligence have heard regu-
larly about the disruptions and legal 
obstacles that have occurred as a re-
sult of our inaction. The week after the 
Protect America Act expired, the Di-
rector of National Intelligence told us 
that ‘‘we have lost intelligence infor-
mation this past week as a direct re-
sult of the uncertainty created by Con-
gress’ failure to act.’’ Gaps in our intel-
ligence collection began to resurface, 
and it has had a real and negative im-
pact on our national security. 

Our intelligence collection relies on 
the assistance of U.S. telecommuni-
cations carriers. These communication 
providers are facing multimillion dol-
lar lawsuits for their alleged assistance 
to the Government after September 11, 
2001. After the expiration of the Pro-
tect America Act, many providers 
began to delay or refuse further assist-
ance. Losing the cooperation of just 
one provider could mean losing thou-
sands of pieces of intelligence on a 
daily basis. According to the Director 
of National Intelligence, uncertainty 
about potential liability caused many 
carriers to question whether they could 
continue to provide assistance after 
the expiration of the Protect America 
Act. 

In just 1 week after its expiration, we 
lost significant amounts of intelligence 
forever. We will never be able to re-
cover those lost communications, nor 
will we ever know what we missed. 

For this reason, it is crucial that any 
FISA legislation include retrospective, 
as well as prospective, immunity for 
telecommunications providers who as-
sist the Government in securing our 
national security. Title II of this bill, 
just as title II of S. 2248, provides the 
minimum protections needed for our 
electronic service providers. In a civil 
suit against a communications pro-
vider, the Government may submit a 
certification that any assistance pro-
vided was pursuant to a Presidential 
authorization and at the time deter-
mined to be lawful. The district courts 
may review this certification, and if it 
finds that it is supported by substan-
tial evidence, the court must dismiss 
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the case. This is not a commentary on, 
or a court sanction of, the President’s 
alleged terrorist surveillance program. 
It is the right thing to do. 

Unlike many countries which regu-
larly suppress an individual’s speech or 
violate an individual’s right to privacy, 
a cornerstone of our democratic and 
free society is a limited Government— 
one that doesn’t sanction Government 
intrusion on an individual’s private 
life. The Government cannot infringe 
upon an individual’s rights without due 
process. But, in order to preserve those 
rights, Americans rely upon the Gov-
ernment to provide that freedom and 
security to protect them from harm, 
whether it be from a criminal on the 
streets or from an international ter-
rorist. 

Under U.S. criminal law, the U.S. fre-
quently requests the assistance of pri-
vate citizens and companies in order to 
combat crime. These companies pro-
vide assistance, usually pursuant to a 
court order—but not always—to help 
keep Americans safe. When assistance 
is needed to combat terrorism over-
seas, patriotic U.S. companies step up 
to the plate and help their country. At 
a minimum, these companies rely upon 
Government assurances that their as-
sistance is lawful. When sued in a 
court, they are sometimes unable to 
supply a defense for their actions with-
out exposing Government secrets or 
jeopardizing Government investiga-
tions. Instead, they rely on the Govern-
ment to come to their defense and as-
sert Government sanction. In the case 
of the President’s terrorist surveillance 
program—which despite leaks in the 
press, remains highly classified and se-
cret—these companies are defenseless. 
If the Government can show a court its 
assurances—still classified—that the 
assistance was lawful, and the court 
determines upon substantial evidence 
that the company acted pursuant to a 
Presidential authorization or other 
lawful means, then our American com-
panies should not be liable. 

If any constitutional or privacy vio-
lation occurred, an aggrieved indi-
vidual may still sue the Government. 
This bill, however, assures America’s 
corporations that their good-faith as-
sistance will not subject them to frivo-
lous lawsuits from individuals who 
really are alleging a claim against the 
Government, not those who assist it. 
Ordinarily, Americans should be pro-
tected against Government intrusion, 
but it should not be at the cost of high-
er phone and Internet access bills for 
customers just so these corporations 
can defend themselves against frivo-
lous lawsuits. 

This legislation preserves liability 
protection for Americans, and I am 
pleased to see that our bipartisan, bi-
cameral negotiators sustained this pro-
vision. Title II of this legislation is 
largely the same as what was in the 
Senate-passed bill. I commend the 
House for passing legislation including 
this provision and the Senate for now 
taking much-needed action. 

One thing that came out of the de-
bate on this particular aspect of the 
bill within the Intelligence Committee 
was the fact that in this situation it is 
pretty obvious that the Government 
was in a crisis situation just following 
September 11. We had just been at-
tacked by terrorists. We needed the as-
sistance of private corporations in 
America. When we asked for their as-
sistance, they stepped up to the plate. 
We know it is going to happen again. It 
may not be a terrorist attack next 
time; it may be some other crisis that 
is inflicted upon America. At that 
point in time, we are going to need the 
assistance of the private sector in 
America again. If we don’t tell the pri-
vate sector, in this particular case, 
that we are going to protect them and 
make sure they suffer no loss as a re-
sult of stepping up to help protect 
Americans following September 11, 
then should we expect the private sec-
tor to step up next time, whatever the 
crisis may be? The answer to that is 
obvious, and, in a very bipartisan way 
within the Intelligence Committee, 
there was general agreement that is 
the way we should proceed. 

The only real and meaningful dif-
ferences between this bill and the Sen-
ate-passed bill are more judicial in-
volvement in the President’s constitu-
tional duty to conduct foreign affairs 
and protect our Nation. Our intel-
ligence agencies will be allowed to col-
lect intelligence against individuals lo-
cated outside the United States, with-
out having to first seek individual 
court orders in each instance. 

Rather than having to seek numer-
ous court orders and losing time and 
valuable collection opportunities, this 
legislation will require a reasonable be-
lief that the target is outside the 
United States, so our intelligence ana-
lysts have the ability to assess and 
task new collection in real time; that 
is, before the bad guys get away, 
switch phones, and continue their plan-
ning. Unlike the Senate-passed bill, 
this legislation requires prior court re-
view and approval of the targeting and 
minimization procedures submitted by 
the Attorney General, our chief law en-
forcement and legal advisor, and the 
Director of National Intelligence, our 
primary national security adviser. 

I wish to state in the record that the 
exigent circumstances provision in-
cluded in this legislation is not meant 
to be limited. Rather, it is a provision 
necessary to allow the retention of in-
telligence gathered in those situations 
where prior court approval was not 
practical. 

Under no circumstance is it accept-
able for intelligence gathered under an 
exigent circumstance, and later found 
to be acceptable by the court, to be dis-
charged. Intelligence does not wait for 
court orders, and it must be collected 
timely. The intelligence community 
should not have to wait for a court 
order to continue collection against 
those who seek to harm America. If the 
court later determines that the tar-

geting and certifications were lawful, 
then our intelligence officials should 
be allowed to review that which was 
collected. 

It is now time for us to make more 
permanent changes to FISA to ensure 
we have the ability to obtain intel-
ligence on terrorists and our adver-
saries. Although not a perfect bill, the 
FISA Amendments Act will fill the 
gaps identified by our intelligence offi-
cials and provide them with the tools 
and flexibility they need to collect in-
telligence from targets overseas, while 
at the same time providing significant 
safeguards for the civil liberties of 
Americans. This bill will ensure that 
we do not miss opportunities to target 
and collect foreign terrorist commu-
nications just because our operators 
had to get permission from a U.S. court 
first. 

Let me be clear, these amendments 
to FISA would only apply to surveil-
lance directed at individuals who are 
located outside of the United States. 
This is not meant to intercept con-
versations between Americans or even 
between two terrorists who are located 
within the United States. The Govern-
ment still would be required to seek 
the permission of the FISA Court for 
any surveillance done against people 
physically located within the United 
States, whether a citizen or not. 

In fact, this legislation will provide 
new protections for U.S. citizens under 
our law. Under this bill, for the first 
time, a court order must be obtained to 
conduct electronic surveillance for for-
eign intelligence purposes against an 
American who is located outside the 
United States. It also includes a prohi-
bition on reverse targeting; that is, our 
intelligence agencies will not be al-
lowed to target an individual overseas 
with the intent and purpose of obtain-
ing a U.S. person’s communications. 

I am satisfied that the FISA Amend-
ments Act will close gaps in our intel-
ligence collection as well as provide 
some legal certainty to those patriotic 
companies that assist us. I urge my 
colleagues to support this bill and give 
our professional intelligence officials 
the confidence they need to secure our 
Nation. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. SANDERS. Mr. President, I come 

to the floor today to express my strong 
opposition to H.R. 6304, the FISA 
Amendments Act, and my opposition 
to invoking cloture on the motion to 
proceed to this legislation. 

Let me tell you what I think this de-
bate is about and what it is not about. 
What it is not about is whether anyone 
in the Senate or the Congress is not 
going to do everything he or she can to 
protect the American people from an-
other terrorist attack. It is not about 
whether we are going to be as vigorous 
as we can in hunting down terrorists. It 
is not about whether we are going to be 
vigilant in the war against terrorism. 
That is what it is not about. What it is 
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about essentially is whether we can be 
forceful and successful in fighting ter-
rorism while we protect the constitu-
tional rights that make us a free coun-
try. That is what this debate is about. 

I happen to believe that with strong 
law enforcement, with a strong and ef-
fective judiciary, with a Congress 
working diligently, we can be vigorous 
and successful in protecting the Amer-
ican people against terrorism and we 
can do it in a way that does not under-
mine the constitutional rights which 
people have fought for hundreds of 
years to protect—the Constitution, 
which today remains one of the great-
est documents ever written in the his-
tory of humanity. 

We hear a whole lot about the word 
‘‘freedom.’’ Everybody in the Senate 
and the House is for freedom. But what 
do we mean by freedom? What we mean 
by freedom is that we want our kids to 
be able to read any book they want to 
read without worrying that the FBI is 
going to come into a library or a book-
store to check on what they are read-
ing. We want people to be able to write 
letters to the editor critical of the 
President, critical of their Congress-
men or their Senator without worrying 
that somebody is going to knock on 
their door. We want people to have the 
freedom to assemble, to demonstrate 
without worrying that someone has a 
camera on them and is taking notes 
and later on there will be retribution 
because they exercised their freedom of 
assembly and their right to dissent. 

That is really what the debate is 
about. It is not whether you are for 
protecting the American people against 
a terrorist attack. That is not what the 
debate is. The debate is whether we, as 
a great country, will be capable of 
doing that within the context of our 
laws, within the context of our Con-
stitution, and understanding that we 
are a nation of laws and not of men, re-
gardless of who the President is. 

Before I go into deeper concerns, I 
begin by recognizing the very hard 
work done by members of both the In-
telligence Committee and the Judici-
ary Committee in the Senate and in 
the House. We all know these are not 
issues resolved, and while I have strong 
disagreements with the final product, I 
know that the intentions of all the 
Members on both sides of the aisle were 
honorable. 

Although there have been some im-
provements made to this bill that the 
Senate passed earlier this year, includ-
ing having the inspector general review 
the so-called terrorist surveillance pro-
gram and making it clear that FISA 
and criminal law are the exclusive 
process by which the electronic surveil-
lance can take place rather than some 
broad power of the President, this final 
legislation is something I simply can-
not support. 

This legislation does not strike the 
right and appropriate balance between 
ensuring that our intelligence commu-
nity has the tools it needs to protect 
our country against international ter-

rorism and protecting the civil lib-
erties of law-abiding Americans. In-
stead, it gives a get-out-of-jail-free 
card to companies that may well have 
violated the privacy and constitutional 
rights of millions of innocent Ameri-
cans. 

I am proud to be a cosponsor of the 
amendment that will be offered, as I 
understand it, by Senators DODD, FEIN-
GOLD, and LEAHY to strike title II of 
the Intelligence bill which deals with 
retroactive immunity. This is a very 
important amendment, and I hope a 
majority of the Members of the Senate 
will support it. 

It is important in this debate to put 
the discussion of this FISA legislation 
in a broader context. The context, 
sadly, in which we must view this leg-
islation has everything to do with the 
history of what this administration 
currently in power has done since 9/11. 
Sadly, what they have done is shown 
the people of our country and people 
all over the world that they really do 
not understand what the Constitution 
of the United States is about and, in 
fact, they do not understand, in many 
instances, what international human 
rights agreements, such as the Geneva 
Convention, are all about. 

So when we enter this debate, we 
should not look at it that this is the 
first time we are addressing the issue 
of fundamental attacks on American 
civil liberties. This has been going on 
year after year. This is more of the 
same from an administration which be-
lieves, to a significant degree, that 
they are an imperial Presidency, that 
in the guise of fighting terrorism, a 
President has the right to do anything 
against anybody for any reason with-
out understanding what our Constitu-
tion is about or what our laws are 
about. 

Let me give a few examples to re-
mind my colleagues what kind of credi-
bility, or lack thereof, this administra-
tion has in the whole area of civil lib-
erties. 

Among other things, this administra-
tion has pushed for, successfully, the 
passage of the original PATRIOT Act 
and the PATRIOT Act reauthorization. 
Under that bill, among many things, 
an area I was involved in when I was in 
the House was a provision that says, 
without probable cause, the FBI can go 
into a library or bookstore and find out 
the books you are reading, and if the li-
brarian or bookstore owner were to tell 
anybody, that person would be in viola-
tion of the law. Do we want the kids of 
this country to be frightened about 
taking out a book on Osama bin Laden 
because somebody may think they are 
sympathetic to terrorism? I don’t 
think so. What freedom is about is en-
couraging our young people and all 
Americans to investigate any area they 
want. I don’t want the people of this 
country to be intimidated. That is not 
what free people are about. 

Further, under this administration, 
we have seen an illegal and expanded 
use of national security letters by the 
FBI. 

We have seen the NSA’s warrantless 
wiretap program, which, in fact, is 
what we are discussing today. 

We have seen the President using 
signing statements to ignore the intent 
of Congress’s law in an unprecedented 
way. The President says: Oh, yes, I am 
going to sign this bill, but, by the way, 
I am not going to enforce section 387; I 
don’t like that section. Mr. President, 
that is not the way the law works. If 
you don’t like it, you have the power 
to veto. You cannot pick and choose 
what provisions you want. But that is, 
to a large degree, what this President 
has done. 

What we have seen in recent years is 
a profiling of citizens engaged in con-
stitutionally protected free speech and 
peaceful assembly. As I mentioned ear-
lier, the right to dissent, the right to 
protest is at the heart of what this 
country is about. I do not want Ameri-
cans to be worried that there is a video 
camera filming them and they will be 
punished somewhere down the line be-
cause they exercised their freedom of 
speech. 

We have seen data mining of personal 
records. 

We have seen the Abu Ghraib prison 
scandal, which has embarrassed us be-
fore the entire world. 

We have seen a broad interpretation 
of congressional resolutions regarding 
use of military force as justification 
for unauthorized surveillance and other 
actions. 

We have seen extraordinary ren-
ditions of detainees to countries that 
allow torture. All over the world, peo-
ple are looking at the United States of 
America and saying: What is going on 
in that great Nation? We tell them to 
be like us, to support democracy, to 
support human rights, and then we en-
gage in torture and we pick people up 
and we take them to countries where 
they are treated in horrendous ways. 
This is certainly one of the reasons re-
spect for the United States has gone 
down all over this world, which is a 
tragedy unto itself but obviously 
makes it harder for us to bring coun-
tries together in the important fight 
against international terrorism. 

We have seen an administration that 
has gotten rid of the rights of detainees 
to file habeas corpus petitions—simply 
put people away, deny them access to a 
lawyer, deny them the right to defend 
themselves. 

We have seen political firings in the 
Office of the U.S. Attorney. 

We have seen destruction of CIA 
tapes. 

The list goes on and on. 
So the issue we are debating today 

has to be seen in the broader context 
that for the last 7 years, there has been 
a systematic attack on our Constitu-
tion by an administration which be-
lieves that, in the guise of fighting ter-
rorism, they can do anything they 
want against anybody they want with-
out getting court approval or without 
respecting our Constitution and the 
rule of law. 
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I wish to touch on one point. I know 

Senator FEINGOLD, Senator LEAHY, and 
Senator DODD have touched on this bill 
at great length. I just want to focus on 
one issue, and that is the retroactive 
immunity granted to the telecommuni-
cations companies. 

Why is it important that we support 
the amendment which does away with 
that retroactive immunity? It is very 
simple. The argument is that the Presi-
dent of the United States went to these 
companies and said: Look, I need your 
help in doing something, and the com-
panies obliged. 

Then the issue is, well, why are we 
punishing them, even if they broke the 
law? And the answer is pretty simple: 
It is precisely that we are a nation of 
laws and not of men. If we grant them 
retroactive immunity, what it says to 
future Presidents is, I am the law be-
cause I am the President, and I will tell 
you what you can do. And because I 
tell you what to do or ask you to do 
something, that is, by definition, legal. 
Go and break into my political oppo-
nent’s office. Don’t worry about it; I 
am the President. I am saying it is for 
national security. Those guys are bad 
guys, just do it. I am the President, 
and that is all that matters. 

That is the precedent that we are set-
ting today, and I think it is a very bad 
precedent. Trust me, Verizon and these 
other large telecommunications com-
panies, multi, multibillion-dollar com-
panies, have a lot of lawyers. They 
have a lot of good lawyers. And what 
we know, in fact, is that some of the 
telecommunications companies—at 
least one that comes to mind—said: No, 
Mr. President, sorry, that is unconsti-
tutional. That is illegal, I ‘‘ain’t’’ 
gonna do it. I applaud them for that. 
But others said: Hey, the President is 
asking us, we are going to do it. 

The point is, the President is not the 
law. The law is the law. The Constitu-
tion is the law. And I don’t want to set 
a precedent today by which any Presi-
dent can tell any company or any indi-
vidual: You go out and do it; don’t 
worry about it; no problem at all. That 
is not what this country is about. 

So let me conclude, Mr. President, by 
saying this is a very important issue 
which concerns millions and millions 
of Americans. Bottom line, every 
American, every Member of the Senate 
understands we have to do every single 
thing we can to protect the American 
people from terrorist attacks. There is 
no debate about that. Some of us be-
lieve, however, that we can be success-
ful in doing that while we uphold the 
rule of law, while we uphold the Con-
stitution of this country, which has 
made us the envy of the world and for 
which we owe the Founders of our 
country and those who came after, 
fighting to protect those civil liberties, 
so much. 

Madam President, I yield the floor. 
The PRESIDING OFFICER (Mrs. 

McCASKILL). The Senator from Utah. 
Mr. HATCH. Madam President, Con-

gress has been working on FISA mod-

ernization since April of 2007. That is 
over 425 days ago. It is simply amazing 
to me that it would take this long. As 
I have often said, the Constitution of 
the United States was written in about 
115 days, and that included travel time 
on horseback for the Founding Fa-
thers. We have spent plenty of time on 
this issue. 

So why is it taking so long? Should 
this issue be controversial? I can only 
surmise that the delay is due to the 
ominous sounding terrorist surveil-
lance program. That is the program 
where the President had the audacity 
to allow the intelligence community to 
listen to international communica-
tions where at least one person was 
suspected to be a member of al-Qaida— 
the same al-Qaida who killed nearly 
3,000 innocent American civilians on 
September 11; the same al-Qaida who 
since that day has committed attacks 
in Istanbul, Algiers, Karachi, 
Islamabad, Casablanca, London, Ma-
drid, Mombasa, the Gulf of Aden, Ri-
yadh, Tunisia, Amman, and Bali; the 
same al-Qaida whose mission state-
ment can be summed up in three words: 
‘‘Death to America.’’ 

This is the group the President tar-
geted. He wanted an early warning sys-
tem to help prevent future attacks—a 
terrorist smoke detector, if you will. 
We often are reminded that we are 
fighting against an unconventional 
enemy, one that has asymmetrical ad-
vantages against us. Al-Qaida is not a 
nation state and adheres to no treaties 
or principles on the conduct of war. 
They wear no uniforms. They hide in 
peace-loving societies and deliberately 
conduct mass attacks against unarmed 
civilians. But we also have asymmet-
rical advantages. 

As the most technologically sophisti-
cated Nation in history, we have huge 
advantages that derive from this exper-
tise. We are also—and I certainly see 
this as an asymmetrical advantage 
over the barbarism that is al-Qaida—a 
nation of laws. Finally, our surveil-
lance laws are going to be modernized 
so we can continue to use our own 
technological superiority to help pre-
vent future attacks against our public 
and the public of nations that have 
joined us in our fight to liquidate al- 
Qaida. 

This is what the President was al-
ways intent on doing. So he initiated 
the terrorist surveillance program, and 
the administration provided appro-
priate briefings to the chairs and rank-
ing members of the Senate and House 
Intelligence Committees and to the 
leaders of both parties in both Cham-
bers. When a new Member of Congress 
assumed one of those positions, they 
were given a similar briefing. 

Last year, the Senate Intelligence 
Committee and numerous staff con-
ducted a full review of the terrorist 
surveillance program and found no 
wrongdoing. 

So why has it taken us so long to get 
here, and what is the concern that has 
caused the delay; that the President 

listened to the international commu-
nications of al-Qaida after 9/11? No 
President would ever engage in this 
type of activity, except of course Presi-
dent Woodrow Wilson, who authorized 
interceptions of communications be-
tween Europe and the United States, 
and President Franklin Roosevelt, who 
in 1940 authorized interception of all 
communications into and out of the 
United States. 

I guess the fourth amendment and 
the media’s outrage were more flexible 
under Democratic Presidents. But let’s 
leave these situations aside and con-
tinue to focus on the program one of 
my Democratic colleagues previously 
called ‘‘one of the worst abuses of exec-
utive power in our history.’’ 

With all due respect to my colleague, 
if listening to the international com-
munications of al-Qaida is one of the 
biggest power grabs in the country’s 
history, then our Nation has lived a 
charmed existence, worthy of envy 
throughout the world. 

We should never forget the reasons 
for the creation of this program. It is 
no accident that America has not been 
attacked since September 11. Is it more 
than luck? Did al-Qaida take a hiatus 
from terrorist attacks? Given al- 
Qaida’s numerous foreign attacks dur-
ing this same timeframe, I think the 
answer is clearly no. So something 
must be working. Perhaps the terrorist 
surveillance program has played a role. 

But what about warrantless wire-
tapping? That phrase certainly means 
something illegal, right? Not really. As 
often as that phrase is repeated, what 
does it really mean? Does warrantless 
wiretapping automatically mean un-
constitutional? That is certainly what 
we are led to believe by the hand- 
wringing blatteroons of the day. But 
this is simply not true. 

The fourth amendment does not pro-
scribe warrantless searches or surveil-
lance. It proscribes unreasonable 
searches or surveillance. For example, 
let’s look at a few of the numerous 
warrantless searches that are per-
formed every day: Waiting for 
warrantless searches at the U.S. Border 
Inspection Station. Look at that mess. 

Look at this: Waiting for warrantless 
searches at the U.S. Supreme Court. It 
is done every day that the court is in 
session, and even when it isn’t some-
times. Waiting for warrantless searches 
at the National Archives. In other 
words, waiting to be searched before 
viewing the fourth amendment. This 
happens every day. I see that there are 
members of the public in the gallery 
above. Every last one of them went 
through a warrantless search just to 
get into this building. 

So the question becomes whether a 
warrantless search or surveillance of 
international communications involv-
ing al-Qaida is reasonable or, to put it 
another way, whether signals intel-
ligence against a declared enemy of the 
United States is reasonable. In my 
opinion, and I think in the opinion of 
the vast majority of our body, it cer-
tainly is. 
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Let’s also look at what the Foreign 

Intelligence Surveillance Court of Re-
view, the highest court that has con-
sidered this issue, has said: 

The Truong court, as did all the other 
courts to have decided the issue, held that 
the President did have inherent authority to 
conduct warrantless searches to obtain for-
eign intelligence information. We take for 
granted that the President does have that 
authority and, assuming that is so, FISA 
could not encroach on the President’s con-
stitutional power. 

That is out of in re: Sealed, case 310 
F3d, 717, the FISA Court of Review, 
2002. 

While the phrase ‘‘warrantless wire-
tapping’’ has been cited incessantly, 
there is another phrase mentioned 
nearly as often, and that is ‘‘domestic 
spying.’’ In order to better evaluate 
this phrase, let’s look at what the 
President said in a December 17, 2005, 
radio address that described the TSP. 

In the weeks following the terrorist at-
tacks on our Nation, I authorized the Na-
tional Security Agency, consistent with U.S. 
law and the Constitution, to intercept the 
international communications of people with 
known links to al-Qaida and related terrorist 
organizations. Before we intercept these 
communications, the government must have 
information that establishes a clear link to 
these terrorist networks. 

I don’t see anything in that state-
ment about domestic spying. I thought 
the definition of the word ‘‘domestic’’ 
was pretty clear. If the program inter-
cepted communications in which at 
least one party was overseas, not to 
mention a member of al-Qaida, then it 
seems fairly obvious that those calls 
were—and I will emphasize this—not 
domestic. 

Is this a domestic call? A foreign ter-
rorist calling a terrorist within the 
United States? I hardly think so. Is 
this really such a hard concept? The 
last time I flew overseas, I didn’t fly on 
a domestic flight. I flew on an inter-
national flight. My last phone bill 
showed there is a big difference be-
tween domestic calls and international 
calls. 

Domestic spying may sound catchy 
and mysterious, but it is a completely 
inaccurate, even misleading, way to de-
scribe the TSP terrorist surveillance 
program—or FISA modernization. Why 
don’t we describe them as inter-
national spying, which is what they 
really are? Isn’t that a more accurate 
description? But I imagine inter-
national spying wouldn’t raise the 
same level of fear and distrust in our 
Government that some on the left try 
to foster. 

So while I regret the political machi-
nation that has turned this seemingly 
straightforward issue on its head, I am 
hopeful the time for debate is finally 
over. Yet some have suggested Con-
gress should not pass a bill modern-
izing FISA. Even after such a pro-
longed period and extensive debate on 
the issue, they would prefer that we do 
nothing. 

We are now hearing about efforts to 
strike or amend the immunity provi-

sions in the compromise bill so that 
Members may express their views. 

Is this really necessary? Did the mul-
tiple times the Senate has considered 
and rejected similar efforts mean noth-
ing? 

Look at this: The Senate has af-
firmed telecom civil liability protec-
tion in six separate votes. On October 
18, 2007, the Senate Intelligence Com-
mittee rejects the amendment to 
strike the immunity provisions 12 to 3. 
That was bipartisan, by the way. On 
November 15, 2007, the Senate Judici-
ary Committee rejects amendment to 
strike immunity provisions 12 to 7. 
Again, bipartisan. On 12/13/07, the Sen-
ate Judiciary Committee rejects stand- 
alone Government substitution bill 13 
to 5. On January 24, 2008, the full Sen-
ate tables the Judiciary’s substitute, 
which does not include immunity, 60 to 
36. On February 12, 2008, the full Senate 
rejects the amendment to substitute 
the Government for telecoms 68 to 30. 
On February 12, 2008, the full Senate 
rejects amendment to strike immunity 
provisions 67 to 31. 

The last time I saw that and looked 
at those numbers, those were all bipar-
tisan votes. The civil liability provi-
sion in the Senate bill, which has been 
tweaked in this compromise, is sup-
ported by a bipartisan majority of the 
House and Senate, after all this hulla-
baloo. 

In addition, let us not forget the 
opinions of the State attorneys general 
who previously wrote to Congress to 
express their support for civil liability 
protection. 

Look at all the State attorneys gen-
eral who endorse immunity. State at-
torney general of Wisconsin, the attor-
ney general of Rhode Island, the attor-
ney general of Oklahoma, the attorney 
general of Colorado, the attorney gen-
eral of Florida, the attorney general of 
Alabama, the attorney general of Ar-
kansas, the attorney general of Geor-
gia, the attorney general of Kansas, 
the attorney general of my beloved 
home State of Utah, the attorney gen-
eral of Texas, the attorney general of 
New Hampshire, the attorney general 
of Virginia, the attorney general of 
North Dakota, the attorney general of 
North Carolina, the attorney general of 
South Carolina, the attorney general of 
Pennsylvania, attorney general of 
South Dakota, attorney general of Ne-
braska, the attorney general of West 
Virginia, the attorney general of Wash-
ington. 

These are all legal officers, by the 
way, attorneys general of those very 
States. 

Another complaint that has been 
mentioned is that this bill does not 
have adequate oversight. We have 
heard allegations that: 

the government can still sweep up and 
keep the international communications of 
innocent Americans in the U.S. with no con-
nection to suspected terrorists, with very 
few safeguards to protect against abuse of 
this power. 

We have heard other allegations that 
this bill does not provide adequate pro-

tections for innocent Americans. Make 
no mistake. The role of the Federal ju-
diciary into the realm of foreign intel-
ligence gathering is greatly expanded 
by this legislation. 

So when we hear the incessant claims 
that this legislation lacks meaningful 
review, I want people to be absolutely 
crystal clear on the staggering amount 
of oversight in this bill. 

The Foreign Intelligence Surveil-
lance Court was created by the 1978 
FISA law for solely one purpose: This 
is Title 50 of the U.S. Code 1803(a): ‘‘a 
court which shall have jurisdiction to 
hear applications for and grant orders 
approving electronic surveillance.’’ 

Let’s think about this. It is America 
in 1978. The Church Committee has 
published information about known 
abuses by the Government involving 
surveillance against American citizens. 
The public wanted action. So what did 
the 95th Congress do? 

Did it create a Court with the au-
thority to review and approve the in-
telligence community’s foreign tar-
geting techniques? No. 

Did it create a Court with the ability 
to review and approve the techniques 
used to minimize incidental intercep-
tions involving Americans? No. 

Did it mandate the intelligence com-
munity to get a warrant when tar-
geting United States persons overseas? 
No. 

But the 110th Congress will mandate 
each and every one of those things by 
passing this bill. 

For the first time, the FISC will re-
view and approve targeting procedures 
to ensure that authorized acquisitions 
are limited to persons outside of the 
United States. 

For the first time, the FISC will re-
view and approve minimization tech-
niques. 

For the first time, the FISC will en-
sure that the foreign targeting proce-
dures are consistent with the fourth 
amendment. 

So given the staggering amount of 
oversight, there must be some sweep-
ing new surveillance authority that 
would necessitate these changes, right? 
Wrong. 

The ‘‘broad new surveillance author-
ity’’ that we hear so much about is di-
rected at one thing: the Government 
can target foreign citizens overseas 
after the FISC reviews and approves 
the targeting and minimization proce-
dures. In layman’s terms: the Govern-
ment can listen to foreign citizens 
overseas to collect foreign intelligence 
information. That doesn’t sound like 
broad sweeping authority to me. In 
fact, it is less authority than the Gov-
ernment had before. 

Let me enumerate some of the many 
restrictions on this authority: 

No. 1, the Government can’t inten-
tionally target any person known to be 
in the U.S. 

No. 2, the Government can’t inten-
tionally target a person outside the 
U.S. if the purpose is to target a known 
person in the U.S.—reverse targeting. 
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No. 3, the Government can’t acquire 

domestic communications in the U.S. 
No. 4, the targeting has to be con-

sistent with the fourth amendment to 
the Constitution. 

And there is more: the Attorney Gen-
eral and the Director of National Intel-
ligence have to develop and adopt 
guidelines to ensure compliance with 
these limitations. These guidelines 
must be submitted to Congressional In-
telligence and Judiciary Committees 
as well as the FISC. 

The Attorney General and the Direc-
tor of National Intelligence shall assess 
compliance with the targeting and 
minimization procedures at least every 
6 months. This assessment must be 
submitted to the FISC, and the Intel-
ligence and Judiciary committees of 
both chambers of Congress. 

The Inspectors General of the De-
partment of Justice and each element 
of the intelligence community may re-
view compliance with the targeting 
and minimization procedures. 

Finally, this bill authorizes a horde 
of inspectors general to conduct a full 
review of certain communications sur-
veillance activities—a review that the 
Senate Intelligence Committee has al-
ready conducted on a bipartisan basis 
and found nothing wrong. Vice Chair-
man BOND and the other negotiators 
agreed to narrow the scope of this re-
view so that there would be minimal or 
no operational impact on our intel-
ligence analysts. It should come as no 
surprise that we want intelligence ana-
lysts to focus on analysis, not spend 
limited time and resources digging up 
documents for redundant IG reviews. 

So for those who criticize this bill as 
lacking oversight, I wonder if any level 
would be enough? I have no doubt that 
some would only be satisfied by spe-
cific individual warrants for each and 
every foreign terrorist overseas. This 
would complete the twisted logic that 
somehow giving complete constitu-
tional protections to foreign terrorists 
leads to more protections for Ameri-
cans. Do we really need to remind peo-
ple that foreign citizens outside of our 
country, particularly members of ter-
rorist organizations, enjoy no—none— 
no protections from our Constitution? 

Make no mistake about the power 
the FISA Court will possess in foreign 
intelligence gathering following pas-
sage of this bill. If the Court finds any 
deficiency in the certification sub-
mitted by the Attorney General or Di-
rector of National Intelligence, then 
the FISC can direct the Government to 
cease or not initiate the foreign tar-
geting. In other words—our collection 
would go dark. Fortunately, the Gov-
ernment will be able to rightly begin 
acquisitions pending an appeal to the 
Foreign Intelligence Surveillance 
Court of Review. 

This is surely an intimidating envi-
ronment for our intelligence analysts. 
Essentially, any accident or mistake 
will be highlighted to Congress. Unfor-
giving is not the word. I wonder how 
many private citizens would enjoy hav-

ing policies at their jobs where any in-
advertent error would result in notifi-
cation to and review by Congress? 

I will suggest that the amount of 
oversight in this bill should be revis-
ited in the future; not to increase it, 
but rather to mandate more realistic 
and appropriate levels of review. 

The multiple oversight initiatives in 
this legislation are not fulfilled by 
magic. It takes a tremendous amount 
of time and resources by the very ana-
lysts whose primary job is to track ter-
rorists. As great as our analysts are, 
they can’t be two places at once. There 
are only so many of them, and they 
don’t have unlimited resources. It is 
worth noting what Director of National 
Intelligence McConnell said to Con-
gress last September: 

Prior to the Protect America Act, we were 
devoting substantial expert resources to-
wards preparing applications that needed 
FISA Court approval. This was an intoler-
able situation, as substantive experts, par-
ticularly IC subject matter and language ex-
perts, were diverted from the job of ana-
lyzing collection results and finding new 
leads. 

The leaders of our intelligence com-
munity have to make wise choices 
when allocating the time and expertise 
of analysts, and their hands should not 
be unnecessarily tied by Congress. Ana-
lytic expertise on target is a finite re-
source; a finite resource which the pub-
lic must understand is rendered against 
an enemy whose resources and capa-
bilities remain obscured to us, while its 
intent remains deadly. 

But I guess I shouldn’t be surprised 
by the inclusion of these onerous over-
sight provisions, which no previous 
Congress felt the need to add. How 
many times have we heard claims that 
the Protect America Act would permit 
the Government to spy on innocent 
American families overseas on their 
vacations? Or innocent American sol-
diers overseas serving our country? Or 
innocent students who are simply 
studying abroad? 

Painting this type of picture only 
feeds the delusions of those who wear 
tin foil hats around their house and 
think that 9/11 was an inside job. 

Do we think so little of the fine men 
and women of our intelligence commu-
nity that we assume they would rather 
target college kids in Europe than for-
eign terrorists bent on nihilistic vio-
lence? 

The absurdity of these accusations 
cannot be understated and we should 
not tolerate them. We should never for-
get that our intelligence analysts are 
not political appointees. They serve re-
gardless of which President is in office, 
or which political party is represented. 
They take an oath to defend the Con-
stitution. And rather than respect and 
trust their judgment and integrity, we 
layer oversight mechanisms that treat 
them like 16-year-olds who just got 
their first job and have to be 
birdwatched for fear they are stealing 
money from the cash register. 

Now I agree there are some instances 
in which we may want to target indi-

viduals studying abroad. I am not nec-
essarily talking about institutions of 
higher learning like the Sorbonne, but 
rather terrorist training camps spread 
through some hostile regions of foreign 
countries. These are the type of schools 
that our intelligence community is in-
terested in. When it comes to these 
students, I want to know what they are 
up to. 

Here is a good illustration: Supposed 
‘‘Graduation’’ of Taliban Members on 
June 9, 2007. I want to know what they 
are about. 

After addressing some of the cri-
tiques of this bill by others, let me 
offer one of my own. This bill calls for 
prior court review and approval of cer-
tifications presented to the FISC be-
fore foreign intelligence collection can 
begin. As I have consistently stated 
throughout these FISA modernization 
discussions, I believe this principle is 
unjustified and unwise. 

The idea that the executive branch of 
the Government needs the explicit ap-
proval of the judiciary branch before 
collecting foreign intelligence informa-
tion from foreign citizens in foreign 
countries is simply wrongheaded and is 
contrary to our Constitutional prin-
ciples. I don’t care if the President rep-
resents the Democratic party, Repub-
lican party, Green party, Independent 
party, or Whig party; he shouldn’t need 
permission to track foreign terrorists. 

With that said, I am encouraged that 
the bill includes a provision which 
would allow collection before court re-
view of procedures if ‘‘exigent cir-
cumstances’’ exist. Even with this pro-
vision, I am troubled that one of my 
Democratic colleagues in the House 
made the following statement last 
week about this provision: 

This is intended to be used rarely, if at all, 
and was included upon assurances from the 
administration that agrees that it shall not 
be used routinely. 

This begs the question, is tracking 
terrorists not an ‘‘exigent cir-
cumstance’’? I urge the executive 
branch to utilize this provision appro-
priately and as often as necessary fol-
lowing the informed judgment of those 
with the appropriate acumen to make 
such decisions. The phrase ‘‘intel-
ligence * * * may be lost’’ means what 
it says: if the executive branch deter-
mines that we may lose intelligence 
while waiting for the Court to issue an 
order, then the Intelligence Commu-
nity should do what our Nation ex-
pects: it should act and act quickly. 
The executive branch should not hesi-
tate to utilize this authority because of 
fear of reprisal from those who may 
seek to advance political agendas— 
which we have seen plenty of, and some 
on this floor today. 

Finally, I want to highlight the ex-
tensive efforts of the negotiators of 
this bill in both chambers. I especially 
want to express my appreciation and 
gratitude to my friend and colleague 
KIT BOND, the dedicated vice chairman 
of the Intelligence Committee, who 
adeptly navigated and managed the 
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tense and tedious negotiations to bring 
about the opportunity for passage of 
this historic legislation, the most ex-
tensive rewrite of foreign intelligence 
surveillance laws in 30 years. 

As you can tell from the tone of my 
remarks, I am less than pleased at 
some of the compromises made in these 
negotiations. I don’t like the expansion 
of the judiciary branch into what I be-
lieve are activities rightly under the 
executive’s prerogative. But I came to 
the Senate to achieve improvements 
for the American people, not to be an 
ideologue. My entire career as a legis-
lator has been in recognition that com-
promise gets more done for the public 
than obstruction. The people of Utah 
didn’t send me to the Senate to ob-
struct business, but to get business 
done. Nowhere is this more important 
than on matters where the Congress is 
enjoined by our citizens to improve the 
national security. I am a pragmatist, 
and I am a realist. Part of being a real-
ist, these days, is to recognize that 
there is a disturbing backlash against 
the national security policies of this 
administration. Fueled by dissatisfac-
tion over mistakes in Iraq, over frus-
tration that the fight there and in Af-
ghanistan continues into its seventh 
year, and that Al Qaeda remains a 
credible and deadly threat, many peo-
ple in the majority party have gone be-
yond criticism to denunciation, to con-
demnation and obstruction. I am hop-
ing that the general election before us 
will provide the opportunity for a truly 
grand debate on what we consider are 
threats, and how we believe we must 
continue to address them. But so far 
the debate has not been joined, and the 
rhetoric is becoming more poisonous. I 
have come to this floor and expressed 
my own criticisms of this administra-
tion, but I have never had reason to 
condemn them as operating in bad 
faith when it came to defending this 
Nation. 

I know this President. The President 
is a wonderfully good man. He has done 
everything in his power to try to pro-
tect us. He is an honest man. He has 
had untoward criticism from the media 
day in and day out. He has been delib-
erately maligned by people who should 
know better. 

Yes, this administration has made 
mistakes, but they have not been made 
intentionally. It is pathetic the way 
the media and many have treated this 
President. I think we have got to go 
back to where we respect our President 
and we show some degree of tolerance 
for the tough job that being President 
is. 

It is regrettable for me that the rhet-
oric around the terrorism surveillance 
program has devolved too often into 
fire but no light. So while I am con-
cerned about some of the compromises 
made in this bill, I am grateful for all 
of the work done to bring it to a vote 
this week. We have to have this bill to 
protect the American people. 

I urge my colleagues to support this 
monumental and historic legislation. 

Our country continues to be both the 
envy of the world and the target of 
those who seek to advance their 
warped, violent ideology. We know the 
threats are out there. We do not have 
to live our lives in fear, but we should 
acknowledge that the world changed on 
September 11 and we must remain vigi-
lant. 

Let’s ensure that all of the dedicated 
and noble professionals who play a part 
in ensuring our liberty and safety are 
not hampered by partisan problems 
that we have the ability and responsi-
bility to correct. 

The legislation before us makes an 
important and admirable attempt to do 
just that. I hope my colleagues will 
support this legislation and support 
final passage. It is overdue. It has been 
delayed too long. We have been playing 
around with this far too long. There 
have been so many unjust criticisms, I 
am sick of them, to be honest with 
you. It is almost as though politics has 
to rear its ugly head every time we 
turn around here. A lot of it is driven 
by the fact that people resent the 
President of the United States. They 
do so unjustly, without proper sense, in 
ways that are detrimental to our coun-
try and future presidencies that will 
come into office. This President has 
had very difficult problems to handle. 

I believe I am the longest serving 
person on the Senate Select Committee 
on Intelligence. I have been around a 
long time. I have seen a lot of things. 
I have tried to help prior Presidents as 
I have played a role on the Intelligence 
Committee. I have done so, I believe, 
without resorting to partisan attacks. 
We have had too many partisan at-
tacks around here, and I think too 
many vicious attacks against the 
President and, I might add, against 
these unnamed, highly classified un-
known, except by those in the intel-
ligence community, telecom companies 
that patriotically helped our country 
to protect us, that have gone through 
untold expense, the deprivation and 
harm caused by the zealousness of 
those who believe that only they can 
protect the civil liberties of this coun-
try, when, in fact, that is what the 
telecom companies were cooperating to 
do. 

I thank all of the Intelligence Com-
mittee staffers who have played such a 
big role in helping this bill to come to 
the floor. We have a very dedicated 
staff on the Intelligence Committee. I 
have to say that in this current Intel-
ligence Committee I have seen more 
partisanship than I have seen in the 
past. But, by and large, when we passed 
the original bill out of the committee, 
it was passed 13 to 2, and we worked to-
gether in a very good way on that com-
mittee. 

So I thank those staffers who worked 
so hard to try and help us all resolve 
this set of difficulties. I hope every-
body in the Senate will vote for this 
bill and send it out with resounding 
victory. 

I yield the floor. 

The PRESIDING OFFICER. The Sen-
ator from Oregon. 

Mr. WYDEN. Madam President, soon 
the Senate will take up the Foreign In-
telligence Surveillance Act. It, of 
course, is known as FISA. FISA may 
not be a household word to most Amer-
icans, but a properly written FISA re-
authorization is exceptionally impor-
tant to the well-being of our country 
and it needs to meet a simple test: It 
must allow our country to fight ter-
rorism ferociously and still protect our 
individual liberty. 

I do not know how many Senators 
have traveled to the other end of Penn-
sylvania Avenue to personally read the 
legal opinions from the Department of 
Justice on the warrantless wiretapping 
program that is at the center of this 
debate. Someday these opinions are 
going to become public. Someday the 
American people will see how flimsy 
the legal reasoning is behind 
warrantless wiretapping. Someday the 
American people will see the damage 
that is done to our Nation when the ex-
ecutive branch tries to rewrite impor-
tant national security law in secret. 

The warrantless wiretapping program 
is not the first of this administration’s 
counterterrorism programs that is 
built on legal quicksand. We have seen 
the coercive interrogation program, 
and the detention program at Guanta-
namo. Again and again on these vital 
counterterrorism programs, the admin-
istration has overreached, it has fallen 
short, and then it has come to the Con-
gress and asked that the Congress 
clean up these legal messes. I am espe-
cially troubled by the provisions in 
this reauthorization of the FISA bill 
that grant blanket retroactive immu-
nity to any telecommunications com-
pany that participated in the 
warrantless wiretapping program. I 
want to spend a few minutes to unpack 
this issue and discuss why I think it is 
such a significant mistake to reauthor-
ize the program in this fashion and to 
have what amounts to a blanket am-
nesty provision for those who may 
have been involved in illegal activity. 

Many have argued that companies 
that were asked to participate in the 
warrantless wiretapping program 
should be treated leniently since they 
acted during a state of national panic 
and confusion. I have given this argu-
ment a lot of thought and, frankly, I 
think there is a valid rationale behind 
that thinking if you are talking about 
a short period of time. But that is not 
what is being discussed here. The 
warrantless wiretapping program did 
not last for a few weeks or a few 
months as America worried about the 
prospect of another attack. It went on 
for nearly 6 years. At some point dur-
ing that nearly 6-year period, any com-
pany participating in the program had 
an obligation to stop and to consider 
whether what they were doing was 
legal. 

Others have suggested that if you do 
not give amnesty to the companies 
now, it is going to be impossible to get 

VerDate Aug 31 2005 02:33 Jun 26, 2008 Jkt 069060 PO 00000 Frm 00031 Fmt 4624 Sfmt 0634 E:\CR\FM\A25JN6.037 S25JNPT1jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATES6128 June 25, 2008 
cooperation from other companies in 
the future in the fight against ter-
rorism. I do not buy that argument. 
Our country is full of patriotic citizens 
and businesses that are eager to do 
their part and to serve their Nation. I 
will say, I think it is insulting to sug-
gest that American businessmen and 
women will be less patriotic if the Con-
gress does not grant amnesty to the 
phone companies. People of this coun-
try love our Nation, and I believe they 
step up, they come forward whenever 
they can. 

I hope, however, that they are not 
going to say: Well, okay, when the 
Government breaks the law we will 
automatically step forward in those in-
stances. When American businesses are 
asked to participate in a program that 
looks as if it could be illegal, we all 
say, that is the time to hold on. I think 
it is important, particularly for our 
major businesses, to follow the law and 
not just the words of the President. I 
am disappointed that this legislation 
includes this amnesty provision. I hope 
as colleagues continue to examine the 
bill, they understand what is at issue. 

If the legislation passes, the Attor-
ney General will be able to stop any of 
the lawsuits against the companies 
dead in their tracks. All the Attorney 
General will have to do is tell the 
judges considering these cases that any 
corporation that participated in the 
program was told by the Government 
that what they were doing was legal. 
They will not have to actually prove it 
was legal, they will not have to provide 
any evidence, they will not have to cite 
any statutes, they will not have to 
make any legal arguments whatsoever. 

In my view, this amounts to self-cer-
tification. Self-certification runs 
counter to the whole idea of the For-
eign Intelligence Surveillance Act in 
the first place. The Foreign Intel-
ligence Surveillance Act is based on 
the notion that the way to keep classi-
fied intelligence activities from intrud-
ing on Americans’ privacy is to make 
sure there is a significant measure of 
independent judicial oversight. The 
judges in this situation will be allowed 
to examine as many documents as they 
like. But, in this instance, they will 
not actually be allowed to exercise 
independent judgment at all. As long 
as they see a piece of paper, a piece of 
paper that gets held up from a few 
years ago, a Presidential permission 
slip, if you will, that claims the pro-
gram is legal, they will be required to 
grant immunity to the phone compa-
nies. Even the distinguished leader in 
the House, the minority whip, has ac-
knowledged that this would be a mere 
‘‘formality.’’ 

The concept of independent oversight 
that is so central to the Foreign Intel-
ligence Surveillance Act and that has 
worked so well in practice simply, in 
my view, should not be transformed 
into an approach that effectively per-
mits the administration to self-certify 
with respect to these particular cases. 

I want to be clear that I cannot begin 
to divine how various matters in litiga-

tion will come out. In addition to the 
constitutional issues that are at stake, 
there is a number of contentious mat-
ters regarding standing, injury, a host 
of very difficult legal problems in-
volved. I think the judges in these 
cases will need to consider all of the 
issues if the cases go forward. That is 
what makes the judicial process in the 
original statute so important. It is 
independent. They look at all of the 
factors that are relevant. But I will say 
that I did not think the Congress or I 
should substitute our judgment for the 
judgment of the courts, and that is, in 
effect, what happens if the legislation 
goes forward as written and blanket 
immunity is granted to every company 
that participated in the program. 

It saddens me to have to oppose the 
legislation as written. I do so knowing 
that the bill contains a number of very 
important provisions and, with respect 
to individual liberty and the rights of 
our people, contains some significant 
steps forward. I am especially grateful 
to Senators ROCKEFELLER and BOND for 
working very closely with me to ensure 
that Americans who travel overseas 
don’t lose their rights when they leave 
America’s shores. That is the status 
today, regrettably. In this area, Sen-
ators ROCKEFELLER, BOND, myself, 
WHITEHOUSE, FEINGOLD, a number of us 
who serve on the Senate Select Com-
mittee on Intelligence worked in a con-
structive, good-faith way with the 
Bush administration. In this legisla-
tion, we have put into law that in the 
digital age, your rights are going to 
travel with you. You don’t lose your 
rights. If you are a serviceman from 
the State of Missouri or a 
businessperson from another part of 
the country, you won’t lose your rights 
when you leave American soil. That is 
as it should be. It is a significant ex-
pansion of the individual liberties of 
our citizens. They should not give up 
their rights when they travel. They 
ought to have rights that do travel in 
a world with modern communications 
and modern transportation. That pro-
vision is part of this reauthorization. 

However, I feel so strongly about the 
ill-advised nature of the provisions 
that provide for blanket amnesty that 
I must oppose this bill as written. I 
think when history looks back at what 
happened, the warrantless wiretapping 
program, they are going to say that 
this program, along with several other 
flawed counterterrorism programs that 
have come from this administration, 
was a mistake. We should not com-
pound those mistakes by reauthorizing 
this legislation that contains a blanket 
grant of immunity at a time when 
Americans understand that it is pos-
sible to fight terrorism relentlessly, 
fight terrorism ferociously without 
trashing our rights and liberties simul-
taneously. 

We can do better. The Senate will 
have an opportunity to do better. A 
number of colleagues are going to be 
advocating proposals to strip the legis-
lation of the amnesty provision. I hope 
those provisions will be successful. 

I would like to pass this bill when we 
have an opportunity to strike a better 
balance between fighting terrorism ag-
gressively and protecting the liberties 
of our citizens. 

With that, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Connecticut. 
Mr. DODD. Madam President, before 

our colleague leaves the Chamber, I 
commend him for his statement. I had 
a chance to listen to part of it before 
coming to the floor of the Senate. This 
is a long-held view of my colleague 
when it comes to civil liberties and the 
rule of law. I commend him for remain-
ing consistent in that insistence. He is 
absolutely correct that this is not a 
choice between security or liberty. In 
fact, I argue, as he has, that when we 
begin to retreat on the rule of law, we 
become less secure as a people. We 
have learned that lesson painfully 
throughout history. This is the time 
for us to be vigilant, both in terms of 
our security and also when it comes to 
our rights. This is an issue that ought 
not divide people based on our deter-
mination to deal with terrorism or 
those who wish to do great harm to our 
country but to recognize that histori-
cally, when we have been motivated by 
fear and have failed to stand up for 
basic rights, we have made horrendous 
mistakes. When we have stood up for 
our rights as well as insisting on our 
security, we have done our job as a 
generation, as previous ones have as 
well. 

This is one of those moments history 
will look back upon. Why did we say 
that 17 phone companies that relied on 
a letter and not much more than that 
decided for over 5 years to invade the 
privacy of millions of Americans and 
would still be doing it today but for a 
whistleblower who revealed the pro-
gram? Why did they not seek the FISA 
Court, as 18,748 other cases that been 
submitted and only 5 examples when 
they were turned down seeking a war-
rant since 1978? Why in this case did 
the Bush administration decide to 
avoid that normal process and go with 
a simple letter, without any legal jus-
tification I can determine, and get that 
kind of reaction? Why should we not 
know that? Why should not the Amer-
ican people know that? What happened 
here? 

That is what the Senator is insisting 
upon. We will not know the answers to 
those questions if we, as a legislative 
body, by a simple vote here, declare 
that the courts have no business exam-
ining the legality of this action. We 
will avoid that responsibility by cast-
ing a vote to keep this immunity proc-
ess in place. I will be joining him. In 
fact, I will be offering the amendment 
to strike the immunity provisions, to 
do our job when it comes to dealing 
with FISA, to modernizing it, but not 
to grant immunity to 17 phone compa-
nies. 

Quest, to their great credit, when 
they were given that letter, said: We 
need more legal justification. They did 
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not engage in this program. Not all 
phone companies did. But the ones that 
did bear the responsibility to deter-
mine whether what they did was legal. 
We will never know the answer to that 
if the Senator from Oregon and I do not 
prevail on our amendment. 

I commend him immensely for his 
statement. 

The PRESIDING OFFICER. The Sen-
ator from West Virginia. 

Mr. ROCKEFELLER. I thank the 
Chair. 

Madam President, the Senate today— 
hopefully, tomorrow—returns to debat-
ing the matter of modernizing FISA 
and, more specifically, the Foreign In-
telligence Surveillance Amendments 
Act of 2008. After many months of care-
ful and often very difficult negotia-
tions, we bring to the Senate an agree-
ment that many believed could actu-
ally never be achieved, that is bipar-
tisan legislation aimed at protecting 
the Nation’s security and civil lib-
erties, supported by the House, by the 
Senate, as well as both the Attorney 
General and the Director of National 
Intelligence. 

The bill before us reflects the fact 
that FISA, as it was created in 1978, 
has increasingly become outdated and 
hindered our Nation’s ability to collect 
intelligence on foreign targets in a 
timely manner. It is the direct result 
of changing technologies, advances in 
technology, in telecommunications, 
and the need to evolve and meet to-
day’s threat facing our Nation; namely, 
global terrorism and the proliferation 
of weapons of mass destruction. 

The fact is, as telecommunications 
technology has changed, intelligence 
agencies have been presented with col-
lection opportunities inside the United 
States against targets overseas. Yet, 
because of the way FISA was written 
in 1978, they could not take full advan-
tage of these new opportunities. 

Finding a solution to this problem 
has not been easy. It was made more 
complicated by the President’s deci-
sion, in the aftermath of the Sep-
tember 11, 2001, disaster, to go com-
pletely outside of the FISA rather than 
work with Congress to fix the situa-
tion. That decision was complicated 
even further by the fact that the Presi-
dent put telecommunication companies 
in a precarious position by not giving 
them the legal security of the FISA 
Court, even when they were told their 
efforts were legal and necessary to pre-
vent another terrorist attack. 

Early last year, at the start of our 
tenure as the new chairman and vice 
chairman of the Senate Intelligence 
Committee, Senator BOND and I agreed 
that our top priority was going to be to 
modernize FISA. It had to be our top 
priority for the year. Even then, I don’t 
think we understood how complex and 
difficult this endeavor would be or even 
just how important it would be to our 
intelligence efforts and to the war 
against terrorism. It is a monumental 
bill, and it redoes, for the first time in 
30 years, proper handling of collection, 

which is why I am so pleased to stand 
before you today and say that we have 
succeeded. 

The laborious process of consultation 
with Members of both bodies and both 
parties and legal and intelligence offi-
cials in the executive branch has 
worked. We have produced a strong, 
smart policy that will meet the needs 
of our intelligence community and pro-
tect America’s cherished civil liberties. 

For procedural reasons, the bill now 
before the Senate is a new bill which 
passed the House on Friday by a vote 
of 293 to 129. You can run that out to a 
70-percent vote. While formally a new 
bill, it is the product of compromise 
between the FISA bills developed, de-
bated, and amended in both Houses in 
the course of the past year. 

In the absence of a formal con-
ference, there is no conference report 
that describes this final bill. To help 
fill that void, I have prepared, as man-
ager of the bill, a section-by-section 
analysis which builds on the analysis 
in our earlier Senate report and in-
cludes the changes that have followed. 
I hope it will be of assistance to the 
Senate in consideration of this final 
legislation as well as to the public and 
all those who will have responsibility 
to implement the bill. 

Accordingly, I ask unanimous con-
sent to have printed in the RECORD the 
summary of the bill’s legislative his-
tory and a description of its four titles. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
H.R. 6304, FISA AMENDMENTS ACT OF 2008 

SECTION-BY-SECTION ANALYSIS AND 
EXPLANATION 

Senator John D. Rockefeller IV, Chairman of 
the Select Committee on Intelligence 

The consideration of legislation to amend 
the Foreign Intelligence Surveillance Act of 
1978 (‘‘FISA’’) in the 110th Congress began 
with submission by the Director of National 
Intelligence (‘‘DNI’’) on April 12, 2007 of a 
proposed Foreign Intelligence Surveillance 
Modernization Act of 2007, as Title IV of the 
Administration’s proposed Intelligence Au-
thorization Act for Fiscal Year 2008. The 
DNI’s proposal was the subject of an open 
hearing on May 1, 2007 and subsequent closed 
hearings by the Senate Select Committee on 
Intelligence, but was not formally intro-
duced. It is available on the Committee’s 
website: http://intelligence.senate.gov/070501/ 
bill.pdf. In the Senate, the original legisla-
tive vehicle for the consideration of FISA 
amendments in the 110th Congress was S. 
2248. It was reported by the Select Com-
mittee on Intelligence on October 26, 2007 (S. 
Rep. No. 110–209 (2007)), and then sequentially 
reported by the Committee on the Judiciary 
on November 16, 2007 (S. Rep. No. 110–258 
(2008)). In the House, the original legislative 
vehicle was H.R. 3773. It was reported by the 
Committee on the Judiciary and the Perma-
nent Select Committee on Intelligence on 
October 12, 2007 (H. Rep. No. 110–373 (Parts 1 
and 2)(2007)). H.R. 3773 passed the House on 
November 15, 2007. S. 2248 passed the Senate 
on February 12, 2008, and was sent to the 
House as an amendment to H.R. 3773. On 
March 14, 2008, the House returned H.R. 3773 
to the Senate with an amendment. 

No formal conference was convened to re-
solve the differences between the two Houses 
on H.R. 3773. Instead, following an agreement 

reached without a formal conference, the 
House passed a new bill, H.R. 6304, which 
contains a complete compromise of the dif-
ferences on H.R. 3773. 

H.R. 6304 is a direct descendant of H.R. 
3773, as well as of the original Senate bill, S. 
2248, and the legislative history of those 
measures constitutes the legislative history 
of H.R. 6304. The section-by-section analysis 
and explanation set forth below is based on 
the analysis and explanation in the report of 
the Select Committee on Intelligence on S. 
2248, at S. Rep. No. 110–209, pp. 12–25, as ex-
panded and edited to reflect the floor amend-
ments to S. 2248 and the negotiations that 
produced H.R. 6304. 

OVERALL ORGANIZATION OF ACT 
The FISA Amendments Act of 2008 (‘‘FISA 

Amendments Act’’) contains four titles. 
Title I includes, in section 101, a new Title 

VII of FISA entitled ‘‘Additional Procedures 
Regarding Certain Persons Outside the 
United States.’’ This new title of FISA 
(which will sunset in four and a half years) is 
a successor to the Protect America Act of 
2007, Pub. L. 110–55 (August 5, 2007) (‘‘Protect 
America Act’’), with amendments. Sections 
102 through 110 of the Act contain a number 
of amendments to FISA apart from the col-
lection issues addressed in the new Title VII 
of FISA. These include a provision reaffirm-
ing and strengthening the requirement that 
FISA is the exclusive means for electronic 
surveillance, important streamlining provi-
sions, and a change in the definitions section 
of FISA (in section 110 of the bill) to facili-
tate foreign intelligence collection against 
proliferators of weapons of mass destruction. 

Title II establishes a new Title VIII of 
FISA which is entitled ‘‘Protection of Per-
sons Assisting the Government.’’ This new 
title establishes a long-term procedure, in 
new FISA section 802, for the Government to 
implement statutory defenses and obtain the 
dismissal of civil cases against persons, prin-
cipally electronic communication service 
providers, who assist elements of the intel-
ligence community in accordance with de-
fined legal documents, namely, orders of the 
FISA Court or certifications or directives 
provided for and defined by statute. Section 
802 also incorporates a procedure with pre-
cise boundaries for liability relief for elec-
tronic communication service providers who 
are defendants in civil cases involving an in-
telligence activity authorized by the Presi-
dent between September 11, 2001, and Janu-
ary 17, 2007. In addition, Title II provides for 
the protection, by way of preemption, of the 
federal government’s ability to conduct in-
telligence activities without interference by 
state investigations. 

Title III directs the Inspectors General of 
the Department of Justice, the Department 
of Defense, the Office of National Intel-
ligence, the National Security Agency, and 
any other element of the intelligence com-
munity that participated in the President’s 
Surveillance Program authorized by the 
President between September 11, 2001, and 
January 17, 2007, to conduct a comprehensive 
review of the program. The Inspectors Gen-
eral are required to submit a report to the 
appropriate committees of Congress, within 
one year, that addresses, among other 
things, all of the facts necessary to describe 
the establishment, implementation, product, 
and use of the product of the President’s 
Surveillance Program, including the partici-
pation of individuals and entities in the pri-
vate sector related to the program. 

Title IV contains important procedures for 
the transition from the Protect America Act 
to the new Title VII of FISA. Section 
404(a)(7) directs the Attorney General and 
the DNI, if they seek to replace an author-
ization under the Protect America Act, to 
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submit the certification and procedures re-
quired in accordance with the new section 
702 to the FISA Court at least 30 days before 
the expiration of such authorizations, to the 
extent practicable. Title IV explicitly pro-
vides for the continued effect of orders, au-
thorizations, and directives issued under the 
Protect America Act, and of the provisions 
pertaining to protection from liability, FISA 
court jurisdiction, the use of information ac-
quired and Executive Branch reporting re-
quirements, past the statutory sunset of that 
act. Title IV also contains provisions on the 
continuation of authorizations, directives, 
and orders under Title VII that are in effect 
at the time of the December 31, 2012 sunset, 
until their expiration within the year fol-
lowing the sunset. 

TITLE I. FOREIGN INTELLIGENCE 
SURVEILLANCE 

Section 101. Targeting the Communications of 
Persons Outside the United States 

Section 101(a) of the FISA Amendments 
Act establishes a new Title VII of FISA. En-
titled ‘‘Additional Procedures Regarding 
Certain Persons Outside the United States,’’ 
the new title includes, with important modi-
fications, an authority similar to that grant-
ed by the Protect America Act as temporary 
sections 105A, 105B, and 105C of FISA. Those 
Protect America Act provisions had been 
placed within FISA’s Title I on electronic 
surveillance. Moving the amended authority 
to a title of its own is appropriate because 
the authority involves not only the acquisi-
tion of communications as they are being 
carried but also while they are stored by 
electronic communication service providers. 

Section 701. Definitions 

Section 701 incorporates into Title VII the 
definition of nine terms that are defined in 
Title I of FISA and used in Title VII: ‘‘agent 
of a foreign power,’’ ‘‘Attorney General,’’ 
‘‘contents,’’ ‘‘electronic surveillance,’’ ‘‘for-
eign intelligence information,’’ ‘‘foreign 
power,’’ ‘‘person,’’ ‘‘United States,’’ and 
‘‘United States person.’’ It defines the con-
gressional intelligence committees for the 
purposes of Title VII. Section 701 defines the 
two courts established in Title I that are as-
signed responsibilities under Title VII: the 
Foreign Intelligence Surveillance Court 
(‘‘FISA Court’’) and the Foreign Intelligence 
Surveillance Court of Review. Section 701 
also defines ‘‘intelligence community’’ as 
found in the National Security Act of 1947. 
Finally, section 701 defines a term, not pre-
viously defined in FISA, which has an impor-
tant role in setting the parameters of Title 
VII: ‘‘electronic communication service pro-
vider.’’ This definition is connected to the 
objective that the acquisition of foreign in-
telligence pursuant to this title is meant to 
encompass the acquisition of stored elec-
tronic communications and related data. 

Section 702. Procedures for Targeting Certain 
Persons Outside the United States Other 
than United States Persons 

Section 702(a) sets forth the basic author-
ization in Title VII, replacing section 105B of 
FISA, as added by the Protect America Act. 
Unlike the Protect America Act, the collec-
tion authority in section 702(a) is to be con-
ducted pursuant to the issuance of an order 
of the FISA Court, or pursuant to a deter-
mination of the Attorney General and the 
DNI, acting jointly, that exigent cir-
cumstances exist, as defined in section 
702(c)(2), subject to subsequent and expedi-
tious action by the FISA Court. Authoriza-
tions must contain an effective date, and 
may be valid for a period of up to one year 
from that date. 

Subsequent provisions of the Act imple-
ment the prior order and effective date pro-

visions of section 702(a): in addition to sec-
tion 702(c)(2) which defines exigent cir-
cumstances, section 702(i)(1)(B) provides that 
the court shall complete its review of certifi-
cations and procedures within 30 days (unless 
extended under section 702(j)(2)); section 
702(i)(5)(A) provides for the submission of 
certifications and procedures to the FISA 
Court at least 30 days before the expiration 
of authorizations that are being replaced, to 
the extent practicable; and section 
702(i)(5)(B) provides for the continued effec-
tiveness of expiring certifications and proce-
dures until the court issues an order con-
cerning their replacements. 

Section 105B and section 702(a) differ in 
other important respects. Section 105B au-
thorized the acquisition of foreign intel-
ligence information ‘‘concerning’’ persons 
reasonably believed to be outside the United 
States. To make clear that all collection 
under Title VII must be targeted at persons 
who are reasonably believed to be outside 
the United States, section 702(a) eliminates 
the word ‘‘concerning’’ and instead author-
izes ‘‘the targeting of persons reasonably be-
lieved to be located outside the United 
States to collect foreign intelligence infor-
mation.’’ 

Section 702(b) establishes five related limi-
tations on the authorization in section 
702(a). Overall, the limitations ensure that 
the new authority is not used for surveil-
lance directed at persons within the United 
States or at United States persons. The first 
is a specific prohibition on using the new au-
thority to target intentionally any person 
within the United States. The second pro-
vides that the authority may not be used to 
conduct ‘‘reverse targeting,’’ the intentional 
targeting of a person reasonably believed to 
be outside the United States if the purpose of 
the acquisition is to target a person reason-
ably believed to be in the United States. If 
the purpose of the acquisition is to target a 
person reasonably believed to be in the 
United States, the acquisition must be con-
ducted in accordance with other titles of 
FISA. The third bars the intentional tar-
geting of a United States person reasonably 
believed to be outside the United States. In 
order to target such United States person, 
acquisition must be conducted under three 
subsequent sections of Title VII, which re-
quire individual FISA court orders for 
United States persons: sections 703, 704, and 
705. The fourth limitation goes beyond tar-
geting (the object of the first three limita-
tions) and prohibits the intentional acquisi-
tion of any communication as to which the 
sender and all intended recipients are known 
at the time of the acquisition to be located 
in the United States. The fifth is an over-
arching mandate that an acquisition author-
ized in section 702(a) shall be conducted in a 
manner consistent with the Fourth Amend-
ment to the U.S. Constitution, which pro-
vides for ‘‘the right of the people to be secure 
in their persons, houses, papers, and effects, 
against unreasonable searches and seizures.’’ 

Section 702(c) governs the conduct of ac-
quisitions. Pursuant to section 702(c)(1), ac-
quisitions authorized under section 702(a) 
may be conducted only in accordance with 
targeting and minimization procedures ap-
proved at least annually by the FISA Court 
and a certification of the Attorney General 
and the DNI, upon its submission in accord-
ance with section 702(g). Section 702(c)(2) de-
scribes the ‘‘exigent circumstances’’ in 
which the Attorney General and Director of 
National Intelligence may authorize tar-
geting for a limited time without a prior 
court order for purposes of subsection (a). 
Section 702(c)(2) provides that the Attorney 
General and the DNI may make a determina-

tion that exigent circumstances exist be-
cause, without immediate implementation of 
an authorization under section 702(a), intel-
ligence important to the national security of 
the United States may be lost or not timely 
acquired and time does not permit the 
issuance of an order pursuant to section 
702(i)(3) prior to the implementation of such 
authorization. Section 702(c)(3) provides that 
the Attorney General and the DNI may make 
such a determination before the submission 
of a certification or by amending a certifi-
cation at any time during which judicial re-
view of such certification is pending before 
the FISA Court. 

Section 702(c)(4) addresses the concern, re-
flected in section 105A of FISA as added by 
the Protect America Act, that the definition 
of electronic surveillance in Title I might 
prevent use of the new procedures. To ad-
dress this concern, section 105A redefined the 
term ‘‘electronic surveillance’’ to exclude 
‘‘surveillance directed at a person reason-
ably believed to be located outside of the 
United States.’’ This redefinition, however, 
broadly exempted activities from the limita-
tions of FISA’s individual order require-
ments. In contrast, section 702(c)(4) does not 
change the definition of electronic surveil-
lance, but clarifies the intent of Congress to 
allow the targeting of foreign targets outside 
the United States in accordance with section 
702 without an application for a court order 
under Title I of FISA. The addition of this 
construction paragraph, as well as the lan-
guage in section 702(a) that an authorization 
may occur ‘‘notwithstanding any other law,’’ 
makes clear that nothing in Title I of FISA 
shall be construed to require a court order 
under that title for an acquisition that is 
targeted in accordance with section 702 at a 
foreign person outside the United States. 

Section 702(d) provides, in a manner essen-
tially identical to the Protect America Act, 
for the adoption by the Attorney General, in 
consultation with the DNI, of targeting pro-
cedures that are reasonably designed to en-
sure that collection is limited to targeting 
persons reasonably believed to be outside the 
United States. As provided in the Protect 
America Act, the targeting procedures are 
subject to judicial review and approval. In 
addition to the requirements of the Protect 
America Act, however, section 702(d) pro-
vides that the targeting procedures also 
must be reasonably designed to prevent the 
intentional acquisition of any communica-
tion as to which the sender and all intended 
recipients are known at the time of the ac-
quisition to be located in the United States. 
Section 702(d)(2) subjects these targeting 
procedures to judicial review and approval. 

Section 702(e) provides that the Attorney 
General, in consultation with the DNI, shall 
adopt, for acquisitions authorized by section 
702(a), minimization procedures that are con-
sistent with section 101(h) or 301(4) of FISA, 
which establish FISA’s minimization re-
quirements for electronic surveillance and 
physical searches. Section 702(e)(2) provides 
that the minimization procedures, which are 
essential to the protection of United States 
citizens and permanent residents, shall be 
subject to judicial review and approval. This 
corrects an omission in the Protect America 
Act which had not provided for judicial re-
view of the adherence of minimization proce-
dures to statutory requirements. 

Section 702(f) provides that the Attorney 
General, in consultation with the DNI, shall 
adopt guidelines to ensure compliance with 
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the limitations in section 702(b), including 
the prohibitions on the acquisition of purely 
domestic communications, on targeting per-
sons within the United States, on targeting 
United States persons located outside the 
United States, and on reverse targeting. 
Such guidelines shall also ensure that an ap-
plication for a court order is filed as required 
by FISA. It is intended that these guidelines 
will be used for training intelligence commu-
nity personnel so that there are clear re-
quirements and procedures governing the ap-
propriate implementation of the authority 
under this title of FISA. The Attorney Gen-
eral is to provide these guidelines to the con-
gressional intelligence committees, the judi-
ciary committees of the House of Represent-
atives and the Senate, and the FISA Court. 
Subsequent provisions implement the guide-
lines requirement. See section 
702(g)(2)(A)(iii)(certification requirements); 
section 702(l)(1) and 702(l)(2) (assessment of 
compliance with guidelines); and section 
707(b)(1)(G)(ii) (reporting on noncompliance 
with guidelines). 

Section 702(g) requires that the Attorney 
General and the DNI provide to the FISA 
Court, prior to implementation of an author-
ization under subsection (a), a written cer-
tification, with any supporting affidavits. In 
exigent circumstances, the Attorney General 
and DNI may make a determination that, 
without immediate implementation, intel-
ligence important to the national security 
will be lost or not timely acquired prior to 
the implementation of an authorization. In 
exigent circumstances, if time does not per-
mit the submission of a certification prior to 
the implementation of an authorization, the 
certification must be submitted to the FISA 
Court no later than seven days after the de-
termination is made. This seven-day time 
period for submission of a certification in 
the case of exigent circumstances is iden-
tical to the time period by which the Attor-
ney General must apply for a court order 
after authorizing an emergency surveillance 
under other provisions of FISA, as amended 
by this Act. 

Section 702(g)(2) sets forth the require-
ments that must be contained in the written 
certification. These elements include: that 
the targeting and minimization procedures 
have been approved by the FISA Court or 
will be submitted to the court with the cer-
tification; that guidelines have been adopted 
to ensure compliance with the limitations of 
subsection (b) have been adopted; that those 
procedures and guidelines are consistent 
with the Fourth Amendment; that the acqui-
sition is targeted at persons reasonably be-
lieved to be outside the United States; that 
a significant purpose of the acquisition is to 
obtain foreign intelligence information; and 
an effective date for the authorization that 
in most cases is at least 30 days after the 
submission of the written certification. Ad-
ditionally, as an overall limitation on the 
method of acquisition. permitted under sec-
tion 702, the certification must attest that 
the acquisition involves obtaining foreign in-
telligence information from or with the as-
sistance of an electronic communication 
service provider. 

Requiring an effective date in the certifi-
cation serves to identify the beginning of the 
period of authorization (which is likely to be 
a year) for collection and to alert the FISA 
Court of when the Attorney General and DNI 
are seeking to begin collection. Section 
702(g)(3) permits the Attorney General and 
DNI to change the effective date in the cer-
tification by amending the certification. 

As with the Protect America Act, the cer-
tification under section 702(g)(4) is not re-

quired to identify the specific facilities, 
places, premises, or property at which the 
acquisition under section 702(a) will be di-
rected or conducted. The certification shall 
be subject to review by the FISA Court. 

Section 702(h) authorizes the Attorney 
General and the DNI to direct, in writing, an 
electronic communication service provider 
to furnish the Government with all informa-
tion, facilities, or assistance necessary to ac-
complish the acquisition authorized under 
subsection 702(a). It requires compensation 
for this assistance and provides that no 
cause of action shall lie in any court against 
an electronic communication service pro-
vider for its assistance in accordance with a 
directive. Section 702(h) also establishes ex-
pedited procedures in the FISA Court for a 
provider to challenge the legality of a direc-
tive or the Government to enforce it. In ei-
ther case, the question for the court is 
whether the directive meets the require-
ments of section 702 and is otherwise lawful. 
Whether the proceeding begins as a provider 
challenge or a Government enforcement pe-
tition, if the court upholds the directive as 
issued or modified, the court shall order the 
provider to comply. Failure to comply may 
be punished as a contempt of court. The pro-
ceedings shall be expedited and decided with-
in 30 days, unless that time is extended 
under section 702(j)(2). 

Section 702(i) provides for judicial review 
of any certification required by section 
702(g) and the targeting and minimization 
procedures adopted pursuant to sections 
702(d) and 702(e). In accordance with section 
702(i)(5), if the Attorney General and the DNI 
seek to reauthorize or replace an authoriza-
tion in effect under the Act, they shall sub-
mit, to the extent practicable, the certifi-
cation and procedures at least 30 days prior 
to the expiration of such authorization. 

The court shall review certifications to de-
termine whether they contain all the re-
quired elements. It shall review targeting 
procedures to assess whether they are rea-
sonably designed to ensure that the acquisi-
tion activity is limited to the targeting of 
persons reasonably believed to be located 
outside the United States and prevent the in-
tentional acquisition of any communication 
whose sender and intended recipients are 
known to be located in the United States. 
The Protect America Act had limited the re-
view of targeting procedures to a ‘‘clearly er-
roneous’’ standard; section 702(i) omits that 
limitation. For minimization procedures, 
section 702(i) provides that the court shall 
review them to assess whether they meet the 
statutory requirements. The court is to re-
view the certifications and procedures and 
issue its order within 30 days after they were 
submitted unless that time is extended under 
section 702(j)(2). The Attorney General and 
the DNI may also amend the certification or 
procedures at any time under section 
702(i)(1)(C), but those amended certifications 
or procedures must be submitted to the 
court in no more than 7 days after amend-
ment. The amended procedures may be used 
pending the court’s review. 

If the FISA Court finds that the certifi-
cation contains all the required elements 
and that the targeting and minimization 
procedures are consistent with the require-
ments of subsections (d) and (e) and with the 
Fourth Amendment, the court shall enter an 
order approving their use or continued use 
for the acquisition authorized by section 
702(a). If it does not so find, the court shall 
order the Government, at its election, to cor-
rect any deficiencies or cease, or not begin, 
the acquisition. If acquisitions have begun, 
they may continue during any rehearing en 

banc of an order requiring the correction of 
deficiencies. If the Government appeals to 
the Foreign Intelligence Surveillance Court 
of Review, any collection that has begun 
may continue at least until that court enters 
an order, not later than 60 days after filing of 
the petition for review, which determines 
whether all or any part of the correction 
order shall be implemented during the ap-
peal 

Section 702(j)(1) provides that judicial pro-
ceedings are to be conducted as expedi-
tiously as possible. Section 702(j)(2) provides 
that the time limits for judicial review in 
section 702 (for judicial review of certifi-
cations and procedures or in challenges or 
enforcement proceedings concerning direc-
tives) shall apply unless extended, by written 
order, as necessary for good cause in a man-
ner consistent with national security. 

Section 702(k) requires that records of pro-
ceedings under section 702 shall be main-
tained by the FISA Court under security 
measures adopted by the Chief Justice in 
consultation with the Attorney General and 
the DNI. In addition, all petitions are to be 
filed under seal and the FISA Court, upon 
the request of the Government, shall con-
sider ex parte and in camera any Govern-
ment submission or portions of a submission 
that may include classified information. The 
Attorney General and the DNI are to retain 
directives made or orders granted for not 
less than 10 years. 

Section 702(l) provides for oversight of the 
implementation of Title VII. It has three 
parts. First, the Attorney General and the 
DNI shall assess semiannually under sub-
section (l)(1) compliance with the targeting 
and minimization procedures, and the Attor-
ney General guidelines for compliance with 
limitations under section 702(b), and submit 
the assessment to the FISA Court and to the 
congressional intelligence and judiciary 
committees, consistent with congressional 
rules. 

Second, under subsection (l)(2)(A), the In-
spector General of the Department of Justice 
and the inspector general (‘‘IG’’) of any in-
telligence community element authorized to 
acquire foreign intelligence under section 
702(a) are authorized to review compliance of 
their agency or element with the targeting 
and minimization procedures adopted in ac-
cordance with subsections (d) and (e) and the 
guidelines adopted in accordance with sub-
section (f). Subsections (l)(2)(B) and (l)(2)(C) 
mandate several statistics that the IGs shall 
review with respect to United States per-
sons, including the number of disseminated 
intelligence reports that contain references 
to particular U.S. persons, the number of 
U.S. persons whose identities were dissemi-
nated in response to particular requests, and 
the number of targets later determined to be 
located in the United States. Their reports 
shall be submitted to the Attorney General, 
the DNI, and the appropriate congressional 
committees. Section 702(l)(2) provides no 
statutory schedule for the completion of 
these IG reviews; the IGs should coordinate 
with the heads of their agencies about the 
timing for completion of the IG reviews so 
that they are done at a time that would be 
useful for the agency heads to complete their 
semiannual reviews. 

Third, under subsection (l)(3), the head of 
an intelligence community element that 
conducts an acquisition under section 702 
shall review annually whether there is rea-
son to believe that foreign intelligence infor-
mation has been or will be obtained from the 
acquisition and provide an accounting of in-
formation pertaining to United States per-
sons similar to that included in the IG re-
port. Subsection (l)(3) also encourages the 

VerDate Aug 31 2005 05:07 Jun 26, 2008 Jkt 069060 PO 00000 Frm 00035 Fmt 4624 Sfmt 0634 E:\CR\FM\A25JN6.022 S25JNPT1jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATES6132 June 25, 2008 
head of the element to develop procedures to 
assess the extent to which the new authority 
acquires the communications of U.S. per-
sons, and to report the results of such assess-
ment. The review is to be used by the head of 
the element to evaluate the adequacy of 
minimization procedures. The annual review 
is to be submitted to the FISA Court, the At-
torney General and the DNI, and to the ap-
propriate congressional committees. 
Section 703. Certain Acquisition Inside the 

United States Targeting United States Per-
sons Outside the United States 

Section 703 governs the targeting of United 
States persons who are reasonably believed 
to be outside the United States when the ac-
quisition of foreign intelligence is conducted 
inside the United States. The authority and 
procedures of section 703 apply when the ac-
quisition either constitutes electronic sur-
veillance, as defined in Title I of FISA, or is 
of stored electronic communications or 
stored electronic data. If the United States 
person returns to the United States, acquisi-
tion under section 703 must cease. The Gov-
ernment may always, however, obtain an 
order or authorization under another title of 
FISA. 

The application procedures and provisions 
for a FISA Court order in sections 703(b) and 
703(c) are drawn from Titles I and III of 
FISA. Key among them is the requirement 
that the FISA Court determine that there is 
probable cause to believe that, for the United 
States person who is the target of the sur-
veillance, the person is reasonably believed 
to be located outside the United States and 
is a foreign power or an agent, officer or em-
ployee of a foreign power. The inclusion of 
United States persons who are officers or 
employees of a foreign power, as well as 
those who are agents of a foreign power as 
that term is used in FISA, is intended to per-
mit the type of collection against United 
States persons outside the United States 
that has been allowed under existing Execu-
tive Branch guidelines. The FISA Court shall 
also review and approve minimization proce-
dures that will be applicable to the acquisi-
tion, and shall order compliance with such 
procedures. 

As with FISA orders against persons in the 
United States, FISA orders against United 
States persons outside of the United States 
under section 703 may not exceed 90 days and 
may be renewed for additional 90–day periods 
upon the submission of renewal applications. 
Emergency authorizations under section 703 
are consistent with the requirements for 
emergency authorizations in FISA against 
persons in the United States, as amended by 
this Act; the Attorney General may author-
ize an emergency acquisition if an applica-
tion is submitted to the FISA Court in not 
more than seven days. 

Section 703(g) is a construction provision 
that clarifies that, if the Government ob-
tains an order and target a particular United 
States person in accordance with section 703, 
FISA does not require the Government to 
seek a court order under any other provision 
of FISA to target that United States person 
while that person is reasonably believed to 
be located outside the United States. 
Section 704. Other Acquisitions Targeting 

United States Persons Outside the United 
States 

Section 704 governs other acquisitions that 
target United States persons who are outside 
the United States. Sections 702 and 703 ad-
dress acquisitions that constitute electronic 
surveillance or the acquisition of stored elec-
tronic communications. In contrast, as pro-
vided in section 704(a)(2), section 704 address-
es any targeting of a United States person 
outside of the United States under cir-
cumstances in which that person has a rea-

sonable expectation of privacy and a warrant 
would be required if the acquisition occurred 
within the United States. It thus covers not 
only communications intelligence, but, if it 
were to occur, the physical search of a home, 
office, or business of a United States person 
by an element of the United States intel-
ligence community, outside of the United 
States. 

Pursuant to section 704(a)(3), if the tar-
geted United States person is reasonably be-
lieved to be in the United States while an 
order under section 704 is in effect, the acqui-
sition against that person shall cease unless 
authority is obtained under another applica-
ble provision of FISA. Likewise, the Govern-
ment may not use section 704 to authorize an 
acquisition of foreign intelligence inside the 
United States. 

Section 704(b) describes the application to 
the FISA Court that is required. For an 
order under section 704(c), the FISA Court 
must determine that there is probable cause 
to believe that the United States person who 
is the target of the acquisition is reasonably 
believed to be located outside the United 
States and is a foreign power, or an agent, 
officer or employee of a foreign power. An 
order is valid for a period not to exceed 90 
days, and may be renewed for additional 90- 
day periods upon submission of renewal ap-
plications meeting application requirements. 

Because an acquisition under section 704 is 
conducted outside the United States, or is 
otherwise not covered by FISA, the FISA 
Court is expressly not given jurisdiction to 
review the means by which an acquisition 
under this section may be conducted. Al-
though the FISA Court’s review is limited to 
determinations of probable cause, section 704 
anticipates that any acquisition conducted 
pursuant to a section 704 order will in all 
other respects be conducted in compliance 
with relevant regulations and Executive Or-
ders governing the acquisition of foreign in-
telligence outside the United States, includ-
ing Executive Order 12333 or any successor 
order. 
Section 705. Joint Applications and Concurrent 

Authorizations 
Section 705 provides that if an acquisition 

targeting a United States person under sec-
tion 703 or 704 is proposed to be conducted 
both inside and outside the United States, a 
judge of the FISA Court may issue simulta-
neously, upon the request of the Government 
in a joint application meeting the require-
ments of sections 703 and 704, orders under 
both sections as appropriate. If an order au-
thorizing electronic surveillance or physical 
search has been obtained under section 105 or 
section 304, and that order is still in effect, 
the Attorney General may authorize, with-
out an order under section 703 or 704, the tar-
geting of that United States person for the 
purpose of acquiring foreign intelligence in-
formation while such person is reasonably 
believed to be located outside the United 
States. 
Section 706. Use of Information Acquired Under 

Title VII 
Section 706 fills a void that has existed 

under the Protect America Act which had 
contained no provision governing the use of 
acquired intelligence. Section 706(a) provides 
that information acquired from an acquisi-
tion conducted under section 702 shall be 
deemed to be information acquired from an 
electronic surveillance pursuant to Title I of 
FISA for the purposes of section 106 of FISA, 
which is the provision of Title I of FISA that 
governs public disclosure or use in criminal 
proceedings. The one exception is for sub-
section (j) of section 106, as the notice provi-
sion in that subsection, while manageable in 
individual Title I proceedings, would present 
a difficult national security question when 

applied to a Title VII acquisition. Section 
706(b) also provides that information ac-
quired from an acquisition conducted under 
section 703 shall be deemed to be information 
acquired from an electronic surveillance pur-
suant to Title I of FISA for the purposes of 
section 106 of FISA; however, the notice pro-
vision of subsection (j) applies. Section 706 
ensures that a uniform standard for the 
types of information is acquired under the 
new title. 
Section 707. Congressional Oversight 

Section 707 provides for additional congres-
sional oversight of the implementation of 
Title VII. The Attorney General is to fully 
inform ‘‘in a manner consistent with na-
tional security’’ the congressional intel-
ligence and judiciary committees about im-
plementation of the Act at least semiannu-
ally. Each report is to include any certifi-
cations made under section 702, the reasons 
for any determinations made under section 
702(c)(2), any directives issued during the re-
porting period, a description of the judicial 
review during the reporting period to include 
a copy of any order or pleading that contains 
a significant legal interpretation of section 
702, incidents of noncompliance and proce-
dures to implement the section. With respect 
to sections 703 and 704, the report must con-
tain the number of applications made for or-
ders under each section and the number of 
such orders granted, modified and denied, as 
well as the number of emergency authoriza-
tions made pursuant to each section and the 
subsequent orders approving or denying the 
relevant application. In keeping the congres-
sional intelligence committees fully in-
formed, the Attorney General should provide 
no less information than has been provided 
in the past in keeping the committees fully 
and currently informed. 
Section 708. Savings Provision 

Section 708 provides that nothing in Title 
VII shall be construed to limit the authority 
of the Government to seek an order or au-
thorization under, or otherwise engage in 
any activity that is authorized under, any 
other title of FISA. This language is de-
signed to ensure that Title VII cannot be in-
terpreted to prevent the Government from 
submitting applications and seeking orders 
under other titles of FISA. 
Section 101(b). Table of Contents 

Section 101(b) of the bill amends the table 
of contents in the first section of FISA. 
Subsection 101(c). Technical and Conforming 

Amendments 
Section 101(c) of the bill provides for tech-

nical and conforming amendments in Title 18 
of the United States Code and in FISA. 
Section 102. Statement of Exclusive Means by 

which Electronic Surveillance and Intercep-
tion of Certain Communications May Be 
Conducted 

Section 102(a) amends Title I of FISA by 
adding a new Section 112 of FISA. Under the 
heading of ‘‘Statement of Exclusive Means 
by which Electronic Surveillance and Inter-
ception of Certain Communications May Be 
Conducted,’’ the new section 112(a) states: 
‘‘Except as provided in subsection (b), the 
procedures of chapters 119, 121 and 126 of 
Title 18, United States Code, and this Act 
shall be the exclusive means by which elec-
tronic surveillance and the interception of 
domestic wire, oral, or electronic commu-
nication may be conducted.’’ New section 
112(b) of FISA provides that only an express 
statutory authorization for electronic sur-
veillance or the interception of domestic 
wire, oral, or electronic communications, 
other than as an amendment to FISA or 
chapters 119, 121, or 206 of Title 18 shall con-
stitute an additional exclusive means for the 
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purpose of subsection (a). The new section 
112 is based on a provision which Congress 
enacted in 1978 as part of the original FISA 
that is codified in section 2511(2)(f) of Title 
18, United States Code, and which will re-
main in the U.S. Code. 

Section 102(a) strengthens the statutory 
provisions pertaining to electronic surveil-
lance and interception of certain commu-
nications to clarify the express intent of 
Congress that these statutory provisions are 
the exclusive means for conducting elec-
tronic surveillance and interception of cer-
tain communications. With the absence of 
reference to the Authorization for Use of 
Military Force, Pub. L. 107–40, (September 
18, 2001) (‘‘AUMF’’), Congress makes clear 
that this AUMF or any other existing stat-
ute cannot be used in the future as the statu-
tory basis for circumventing FISA. Section 
102(a) is intended to ensure that additional 
exclusive means for surveillance or intercep-
tions shall be express statutory authoriza-
tions. 

In accord with section 102(b) of the bill, 
section 109 of FISA that provides for crimi-
nal penalties for violations of FISA, is 
amended to implement the exclusivity re-
quirement added in section 112 by making 
clear that the safe harbor to FISA’s criminal 
offense provision is limited to statutory au-
thorizations for electronic surveillance or 
the interception of domestic wire, oral, or 
electronic communications which are pursu-
ant to a provision of FISA, one of the enu-
merated chapters of the criminal code, or a 
statutory authorization that expressly pro-
vides an additional exclusive means for con-
ducting the electronic surveillance. By vir-
tue of the cross-reference in section 110 of 
FISA to section 109, that limitation on the 
safe harbor in section 109 applies equally to 
section 110 on civil liability for conducting 
unlawful electronic surveillance. 

Section 102(c) requires that when a certifi-
cation for assistance to obtain foreign intel-
ligence is based on statutory authority, the 
certification provided to an electronic com-
munication service provider is to include the 
specific statutory authorization for the re-
quest for assistance and certify that the 
statutory requirements have been met. This 
provision is designed to assist electronic 
communication service providers in under-
standing the legal basis for any government 
requests for assistance. 

In the section-by-section analysis of S. 
2248, the report of the Select Committee on 
Intelligence (S. Rep. No. 110–209, at 18) de-
scribed and incorporated the discussion of 
exclusivity in the 1978 conference report on 
the original Foreign Intelligence Surveil-
lance Act, in particular the conferees’ de-
scription of the Youngstown Sheet and Tube 
Co. v. Sawyer, 343 U.S. 579, 637 (1952) and the 
application of the principles described there 
to the current legislation. That full discus-
sion should be deemed incorporated in this 
section-by-section analysis. 
Section 103. Submittal to Congress of Certain 

Court Orders under the Foreign Intelligence 
Surveillance Act of 1978 

Section 6002 of the Intelligence Reform Act 
and Terrorism Prevention Act of 2004 (Pub. 
L. 108–458), added a Title VI to FISA that 
augments the semiannual reporting obliga-
tions of the Attorney General to the intel-
ligence and judiciary committees of the Sen-
ate and House of Representatives. Under sec-
tion 6002, the Attorney General shall report 
a summary of significant legal interpreta-
tions of FISA in matters before the FISA 
Court or Foreign Intelligence Surveillance 
Court of Review. The requirement extends to 
interpretations presented in applications or 
pleadings filed with either court by the De-
partment of Justice. In addition to the semi-

annual summary, the Department of Justice 
is required to provide copies of court deci-
sions, but not orders, which include signifi-
cant interpretations of FISA. The impor-
tance of the reporting requirement is that, 
because the two courts conduct their busi-
ness in secret, Congress needs the reports to 
know how the law it has enacted is being in-
terpreted. 

Section 103 improves the Title VI reporting 
requirements in three ways. First, as signifi-
cant legal interpretations may be included 
in orders as well as opinions, section 103 re-
quires that orders also be provided to the 
committees. Second, as the semiannual re-
port often takes many months after the end 
of the semiannual period to prepare, section 
103 accelerates provision of information 
about significant legal interpretations by re-
quiring the submission of such decisions, or-
ders, or opinions within 45 days. Finally, sec-
tion 103 requires that the Attorney General 
shall submit a copy of any such decision, 
order, or opinion, and any pleadings, applica-
tions, or memoranda of law associated with 
such decision, order, or opinion, from the pe-
riod five years preceding enactment of the 
bill that has not previously been submitted 
to the congressional intelligence and judici-
ary committees. 

OVERVIEW OF SECTIONS 104 THROUGH SECTION 
109. FISA STREAMLINING 

Sections 104 through 109 amend various 
sections of FISA for such purposes as reduc-
ing a paperwork requirement, modifying 
time requirements, or providing additional 
flexibility in terms of the range of Govern-
ment officials who may authorize FISA ac-
tions. Collectively, these amendments are 
described as streamlining amendments. In 
general, they are intended to increase the ef-
ficiency of the FISA process without depriv-
ing the FISA Court of the information it 
needs to make findings required under FISA. 
Section 104. Applications for Court Orders 

Section 104 of the bill strikes two of the 
eleven paragraphs on standard information 
in an application for a surveillance order 
under section 104 of FISA, either because the 
information is provided elsewhere in the ap-
plication process or is not needed. 

In various places, FISA has required the 
submission of ‘‘detailed’’ information, as in 
section 104 of FISA, ‘‘a detailed description 
of the nature of the information sought and 
the type of communications or activities to 
be subjected to the surveillance.’’ The DNI 
requested legislation that asked that ‘‘sum-
mary’’ be substituted for ‘‘detailed’’ for this 
and other application requirements, in order 
to reduce the length of FISA applications. In 
general, the bill approaches this by elimi-
nating the mandate for ‘‘detailed’’ descrip-
tions, leaving it to the FISA Court and the 
Government to work out the level of speci-
ficity needed by the FISA Court to perform 
its statutory responsibilities. With respect 
to one item of information, ‘‘a statement of 
the means by which the surveillance will be 
effected,’’ the bill modifies the requirement 
by allowing for ‘‘a summary statement.’’ 

In aid of flexibility, section 104 increases 
the number of individuals who may make 
FISA applications by allowing the President 
to designate the Deputy Director of the Fed-
eral Bureau of Investigation (‘‘FBI’’) as one 
of those individuals. This should enable the 
Government to move more expeditiously to 
obtain certifications when the Director of 
the FBI is away from Washington or other-
wise unavailable. 

Subsection (b) of section 104 of FISA is 
eliminated as obsolete in light of current ap-
plications. The Director of the Central Intel-
ligence Agency is added to the list of offi-
cials who may make a written request to the 
Attorney General to personally review a 

FISA application as the head of the CIA had 
this authority prior to the establishment of 
the Office of the Director of National Intel-
ligence. 
Section 105. Issuance of an Order 

Section 105 strikes from Section 105 of 
FISA several unnecessary or obsolete provi-
sions. Section 105 strikes subsection (c)(1)(F) 
of Section 105 of FISA which requires mini-
mization procedures applicable to each sur-
veillance device employed because Section 
105(c)(2)(A) requires each order approving 
electronic surveillance to direct the mini-
mization procedures to be followed. 

Subsection (a)(6) reorganizes, in more read-
able form, the emergency surveillance provi-
sion of section 105(f), now redesignated sec-
tion 105(e), with a substantive change of ex-
tending from 3 to 7 days the time by which 
the Attorney General must apply for and ob-
tain a court order after authorizing an emer-
gency surveillance. The purpose of the 
change is to help make emergency authority 
a more practical tool while keeping it within 
the parameters of FISA. 

Subsection (a)(7) adds a new paragraph to 
section 105 of FISA to require the FISA 
Court, on the Government’s request, when 
granting an application for electronic sur-
veillance, to authorize at the same time the 
installation and use of pen registers and trap 
and trace devices. This will save the paper-
work that had been involved in making two 
applications. 
Section 106. Use of Information 

Section 106 amends section 106(i) of FISA 
with regard to the limitations on the use of 
unintentionally acquired information. Cur-
rently, section 106(i) of FISA provides that 
unintentionally acquired radio communica-
tion between persons located in the United 
States must be destroyed unless the Attor-
ney General determines that the contents of 
the communications indicates a threat of 
death or serious bodily harm to any person. 
Section 106 of the bill amends subsection 
106(i) of FISA by making it technology neu-
tral on the principle that the same rule for 
the use of information indicating threats of 
death or serious harm should apply no mat-
ter how the communication is transmitted. 
Section 107. Amendments for Physical Searches 

Section 107 makes changes to Title III of 
FISA: changing applications and orders for 
physical searches to correspond to changes 
in sections 104 and 105 on reduction of some 
application paperwork; providing the FBI 
with administrative flexibility in enabling 
its Deputy Director to be a certifying officer; 
and extending the time, from 3 days to 7 
days, for applying for and obtaining a court 
order after authorization of an emergency 
search. 

Section 303(a)(4)(C), which will be redesig-
nated section 303(a)(3)(C), requires that each 
application for physical search authority 
state the applicant’s belief that the property 
is ‘‘owned, used, possessed by, or is in trans-
mit to or from’’ a foreign power or an agent 
of a foreign power. In order to provide needed 
flexibility and to make the provision con-
sistent with electronic surveillance provi-
sions, section 107(a)(1)(D) of the bill allows 
the FBI to apply for authority to search 
property that also is ‘‘about to be’’ owned, 
used, or possessed by a foreign power or 
agent of a foreign power, or in transit to or 
from one. 
Section 108. Amendments for Emergency Pen 

Registers and Trap and Trace Devices 
Section 108 amends section 403 of FISA to 

extend from 2 days to 7 days the time for ap-
plying for and obtaining a court order after 
an emergency installation of a pen register 
or trap and trace device. This change har-
monizes among FISA’s provisions for elec-
tronic surveillance, search, and pen register/ 
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trap and trace authority the time require-
ments that follow the Attorney General’s de-
cision to take emergency action. 
Section 109. Foreign Intelligence Surveillance 

Court 
Section 109 contains four amendments to 

section 103 of FISA, which establishes the 
FISA Court and the Foreign Intelligence 
Surveillance Court of Review. 

Section 109(a) amends section 103 to pro-
vide that judges on the FISA Court shall be 
drawn from ‘‘at least seven’’ of the United 
States judicial circuits. The current require-
ment—that the eleven judges be drawn from 
seven judicial circuits (with the number ap-
pearing to be a ceiling rather than a floor) 
has proven unnecessarily restrictive or com-
plicated for the designation of the judges to 
the FISA Court. 

Section 109(b) amends section 103 to allow 
the FISA Court to hold a hearing or rehear-
ing of a matter en banc, which is by all the 
judges who constitute the FISA Court sit-
ting together. The Court may determine to 
do this on its own initiative, at the request 
of the Government in any proceeding under 
FISA, or at the request of a party in the few 
proceedings in which a private entity or per-
son may be a party, i.e., challenges to docu-
ment production orders under Title V, or 
proceedings on the legality or enforcement 
of directives to electronic communication 
service providers under Title VII. 

Under section 109(b), en banc review may 
be ordered by a majority of the judges who 
constitute the FISA Court upon a determina-
tion that it is necessary to secure or main-
tain uniformity of the court’s decisions or 
that a particular proceeding involves a ques-
tion of exceptional importance. En banc pro-
ceedings should be rare and in the interest of 
the general objective of fostering expeditious 
consideration of matters before the FISA 
Court. 

Section 109(c) provides authority for the 
entry of stays, or the entry of orders modi-
fying orders entered by the FISA Court or 
the Foreign Intelligence Surveillance Court 
of Review, pending appeal or review in the 
Supreme Court. This authority is supple-
mental to, and does not supersede, the spe-
cific provision in section 702(i)(4)(B) that ac-
quisitions under Title VII may continue dur-
ing the pendency of any rehearing en banc 
and appeal to the Court of Review subject to 
the requirement for a determination within 
60 days under section 702(i)(4)(C). 

Section 109(d) provides that nothing in 
FISA shall be construed to reduce or con-
travene the inherent authority of the FISA 
Court to determine or enforce compliance 
with any order of that court or with a proce-
dure approved by it. 
Section 110. Weapons of Mass Destruction 

Section 110 amends the definitions in FISA 
of foreign power and agent of a foreign power 
to include individuals who are not United 
States persons and entities not substantially 
composed of United States persons that are 
engaged in the international proliferation of 
weapons of mass destruction. Section 110 
also adds a definition of weapon of mass de-
struction to the Act that defines weapons of 
mass destruction to cover explosive, incen-
diary, or poison gas devices that are de-
signed, intended to, or have the capability to 
cause a mass casualty incident or death, and 
biological, chemical and nuclear weapons 
that are designed, intended to, or have the 
capability to cause illness or serious bodily 
injury to a significant number of persons. 
Section 110 also makes corresponding, tech-
nical and conforming changes to FISA. 

TITLE II. PROTECTIONS FOR ELECTRONIC 
COMMUNICATION SERVICE PROVIDERS 

This title establishes a new Title VIII of 
FISA. The title addresses liability relief for 

electronic communication service providers 
who have been alleged in various civil ac-
tions to have assisted the U.S. Government 
between September 11, 2001, and January 17, 
2007, when the Attorney General announced 
the termination of the Terrorist Surveil-
lance Program. In addition, Title VIII con-
tains provisions of law intended to imple-
ment statutory defenses for electronic com-
munication service providers and others who 
assist the Government in accordance with 
precise, existing legal requirements, and for 
providing for federal preemption of state in-
vestigations. The liability protection provi-
sions of Title VIII are not subject to sunset. 
Section 801. Definitions 

Section 801 establishes definitions for Title 
VIII. Several are of particular importance. 

The term ‘‘assistance’’ is defined to mean 
the provision of, or the provision of access 
to, information, facilities, or another form of 
assistance. The word ‘‘information’’ is itself 
described in a parenthetical to include com-
munication contents, communication 
records, or other information relating to a 
customer or communications. ‘‘Contents’’ is 
defined by reference to its meaning in Title 
I of FISA. By that reference, it includes any 
information concerning the identity of the 
parties to a communication or the existence, 
substance, purport, or meaning of it. 

The term ‘‘civil action’’ is defined to in-
clude a ‘‘covered civil action.’’ Thus, ‘‘cov-
ered civil actions’’ are a subset of civil ac-
tions, and everything in new Title VIII that 
is applicable generally to civil actions is also 
applicable to ‘‘covered civil actions.’’ A 
‘‘covered civil action’’ has two key elements. 
It is defined as a civil action filed in a fed-
eral or state court which (1) alleges that an 
electronic communication service provider 
(a defined term) furnished assistance to an 
element of the intelligence community and 
(2) seeks monetary or other relief from the 
electronic communication service provider 
related to the provision of the assistance. 
Both elements must be present for the law-
suit to be a covered civil action. 

The term ‘‘person’’ (the full universe of 
those protected by section 802) is necessarily 
broader than the definition of electronic 
communication service provider. The aspects 
of Title VIII that apply to those who assist 
the Government in accordance with precise, 
existing legal requirements apply to all who 
may be ordered to provide assistance under 
FISA, such as custodians of records who may 
be directed to produce records by the FISA 
Court under Title V of FISA or landlords 
who may be required to provide access under 
Title I or III of FISA, not just to electronic 
communication service providers. 
Section 802. Procedures for Implementing Statu-

tory Defenses 
Section 802 establishes procedures for im-

plementing statutory defenses. Notwith-
standing any other provision of law, no civil 
action may lie or be maintained in a federal 
or state court against any person for pro-
viding assistance to an element of the intel-
ligence community, and shall be promptly 
dismissed, if the Attorney General makes a 
certification to the district court in which 
the action is pending. (If an action had been 
commenced in state court, it would have to 
be removed, pursuant to section 802(g) to a 
district court, where a certification under 
section 802 could be filed.) The certification 
must state either that the assistance was not 
provided (section 802(a)(5)) or, if furnished, 
that it was provided pursuant to specific 
statutory requirements (sections 802(a)(1–4)). 
Three of these underlying requirements, 
which are specifically described in section 
802 (sections 802(a)(1–3)), come from existing 
law. They include: an order of the FISA 
Court directing assistance, a certification in 

writing under sections 2511(2)(a)(ii)(B) or 
2709(b) of Title 18, or directives to electronic 
communication service providers under par-
ticular sections of FISA or the Protect 
America Act. 

The Attorney General may only make a 
certification under the fourth statutory re-
quirement, section 802(a)(4), if the civil ac-
tion is a covered civil action (as defined in 
section 801(5)). To satisfy the requirements 
of section 802(a)(4), the Attorney General 
must certify first that the assistance alleged 
to have been provided by the electronic com-
munication service provider was in connec-
tion with an intelligence activity involving 
communications that was (1) authorized by 
the President between September 11, 2001 and 
January 17, 2007 and (2) designed to detect or 
prevent a terrorist attack or preparations 
for one against the United States. In addi-
tion, the Attorney General must also certify 
that the assistance was the subject of a writ-
ten request or directive, or a series of writ-
ten requests or directives, from the Attorney 
General or the head (or deputy to the head) 
of an element of the intelligence community 
to the electronic communication service pro-
vider indicating that the activity was (1) au-
thorized by the President and (2) determined 
to be lawful. The report of the Select Com-
mittee on Intelligence contained a descrip-
tion of the relevant correspondence provided 
to electronic communication service pro-
viders (S. Rep. No. 110–209, at 9). 

The district court must give effect to the 
Attorney General’s certification unless the 
court finds it is not supported by substantial 
evidence provided to the court pursuant to 
this section. In its review, the court may ex-
amine any relevant court order, certifi-
cation, written request or directive sub-
mitted by the Attorney General pursuant to 
subsection (b)(2) or by the parties pursuant 
to subsection (d). Section 802 is silent on the 
nature of any additional materials that the 
Attorney General may submit beyond those 
listed in subsection (b)(2) if the Attorney 
General determines they are necessary to 
provide substantial evidence to support the 
certification, such as if the Attorney General 
certifies that a person did not provide the al-
leged assistance. 

If the Attorney General files a declaration 
that disclosure of a certification or supple-
mental materials would harm national secu-
rity, the court shall review the certification 
and supplemental materials in camera and 
ex parte, which means with only the Govern-
ment present. A public order following that 
review shall be limited to a statement as to 
whether the case is dismissed and a descrip-
tion of the legal standards that govern the 
order, without disclosing the basis for the 
certification of the Attorney General. The 
purpose of this requirement is to protect the 
classified national security information in-
volved in the identification of providers who 
assist the Government. A public order shall 
not disclose whether the certification was 
based on an order, certification, or directive, 
or on the ground that the electronic commu-
nication service provider furnished no assist-
ance. Because the district court must find 
that the certification—including a certifi-
cation that states that a party did not pro-
vide the alleged assistance—is supported by 
substantial evidence in order to dismiss a 
case, an order failing to dismiss a case is 
only a conclusion that the substantial evi-
dence test has not been met. It does not indi-
cate whether a particular provider assisted 
the government. 

Subsection (d) makes clear that any plain-
tiff or defendant in a civil action may sub-
mit any relevant court order, certification, 
written request, or directive to the district 
court for review and be permitted to partici-
pate in the briefing or argument of any legal 
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issue in a judicial proceeding conducted pur-
suant to this section, to the extent that such 
participation does not require the disclosure 
of classified information to such party. The 
authorities of the Attorney General under 
section 802 are to be performed only by the 
Attorney General, the Acting Attorney Gen-
eral, or the Deputy Attorney General. 

In adopting the portions of section 802 that 
allow for liability protection for those elec-
tronic communication service providers who 
may have participated in the program of in-
telligence activity involving communica-
tions authorized by the President between 
September 11, 2001, and January 17, 2007, the 
Congress makes no statement on the legality 
of the program. This is in accord with the 
statement in the report of the Senate Intel-
ligence Committee that ‘‘Section 202 [as the 
immunity provision was then numbered] 
makes no assessment about the legality of 
the President’s program.’’ S. Rep. No. 110– 
209, at 9. 
Section 803. Preemption of State Investigations 

Section 803 addresses actions taken by a 
number of state regulatory commissions to 
force disclosure of information concerning 
cooperation by state regulated electronic 
communication service providers with U.S. 
intelligence agencies. Section 803 preempts 
these state actions and authorizes the 
United States to bring suit to enforce the 
prohibition. 
Section 804. Reporting 

Section 804 provides for oversight of the 
implementation of Title VIII. On a semi-
annual basis, the Attorney General is to pro-
vide to the appropriate congressional com-
mittees a report on any certifications made 
under section 802, a description of the judi-
cial review of the certifications made under 
section 802, and any actions taken to enforce 
the provisions of section 803. 
Section 202. Technical Amendments 

Section 202 amends the table of contents of 
the first section of FISA. 

TITLE III. REVIEW OF PREVIOUS ACTIONS 
Title III directs the Inspectors General of 

the Department of Justice, the Office of the 
Director of National Intelligence, the De-
partment of Defense, the National Security 
Agency, and any other element of the intel-
ligence community that participated in the 
President’s surveillance program, defined in 
the title to mean the intelligence activity 
involving communications that was author-
ized by the President during the period be-
ginning on September 11, 2001, and ending on 
January 17, 2007, to complete a comprehen-
sive review of the program with respect to 
the oversight authority and responsibility of 
each such inspector general. 

The review is to include: all of the facts 
necessary to describe the establishment, im-
plementation, product, and use of the prod-
uct of the program; access to legal reviews of 
the program and information about the pro-
gram; communications with, and participa-
tion of, individuals and entities in the pri-
vate sector related to the program; inter-
action with the FISA Court and transition to 
court orders related to the program; and any 
other matters identified by any such inspec-
tor general that would enable that inspector 
general complete a review of the program 
with respect to the inspector general’s de-
partment or element. 

The inspectors general are directed to 
work in conjunction, to the extent prac-
ticable, with other inspectors general re-
quired to conduct a review, and not unneces-
sarily duplicate or delay any reviews or au-
dits that have already been completed or are 
being undertaken with respect to the pro-
gram. In addition, the Counsel of the Office 
of Professional Responsibility of the Depart-

ment of Justice is directed to provide the re-
port of any investigation of that office relat-
ing to the program, including any investiga-
tion of the process through which the legal 
reviews of the program were conducted and 
the substance of such reviews, to the Inspec-
tor General of the Department of Justice, 
who shall integrate the factual findings and 
conclusions of such investigation into its re-
view. 

The inspectors general shall designate one 
of the Senate confirmed inspectors general 
required to conduct a review to coordinate 
the conduct of the reviews and the prepara-
tion of the reports. The inspectors general 
are to submit an interim report within sixty 
days to the appropriate congressional com-
mittees on their planned scope of review. 
The final report is to be completed no later 
than one year after enactment and shall be 
submitted in unclassified form, but may in-
clude a classified annex. 

The Congress is aware that the Inspector 
General of the Department of Justice has un-
dertaken a review of the program. This re-
view should serve as a significant part of the 
basis for meeting the requirements of this 
title. In no event is this title intended to 
delay or duplicate the investigation com-
pleted to date or the issuance of any report 
by the Inspector General of the Department 
of Justice. 

TITLE IV. OTHER PROVISIONS 

Section 401. Severability 

Section 401 provides that if any provision 
of this bill or its application is held invalid, 
the validity of the remainder of the Act and 
its application to other persons or cir-
cumstances is unaffected. 

Section 402. Effective Date 

Section 402 provides that except as pro-
vided in the transition procedures (section 
404 of the title), the amendments made by 
the bill shall take effect immediately. 

Section 403. Repeals 

Section 403(a) provides for the repeal of 
those sections of FISA enacted as amend-
ments to FISA by the Protect America Act, 
except as provided otherwise in the transi-
tion procedures of section 404, and makes 
technical and conforming amendments. 

Section 403(b) provides for the sunset of 
the FISA Amendments Act on December 31, 
2012, except as provided in section 404 of the 
bill. This date ensures that the amendments 
by the Act will be reviewed during the next 
presidential administration. The subsection 
also makes technical and conforming amend-
ments. 

Section 404. Transition Procedures 

Section 404 establishes transition proce-
dures for the Protect America Act and the 
Foreign Intelligence Surveillance Act 
Amendments of 2008. 

Subsection (a)(1) continues in effect orders, 
authorizations, and directives issued under 
FISA, as amended by section 2 of the Protect 
America Act, until the expiration of such 
order, authorization or directive. 

Subsection (a)(2) sets forth the provisions 
of FISA and the Protect America Act that 
continue to apply to any acquisition con-
ducted under such Protect America Act 
order, authorization or directive. In addi-
tion, subsection (a) clarifies the following 
provisions of the Protect America Act: the 
protection from liability provision of sub-
section (l) of Section 105B of FISA as added 
by section 2 of the Protect America Act; ju-
risdiction of the FISA Court with respect to 
a directive issued pursuant to the Protect 
America Act, and the Protect America Act 
reporting requirements of the Attorney Gen-
eral and the DNI. Subsection (a) is made ef-
fective as of the date of enactment of the 

Protect America Act (August 5, 2007). The 
purpose of these clarifications and the effec-
tive date for them is to ensure that there are 
no gaps in the legal protections contained in 
that act, including for authorized collection 
following the sunset of the Protect America 
Act, notwithstanding that its sunset provi-
sion was only extended once until February 
16, 2008. Additionally, subsection (a)(3) fills a 
void in the Protect America Act and applies 
the use provisions of section 106 of FISA to 
collection under the Protect America Act, in 
the same manner that section 706 does for 
collection under Title VII. 

In addition, subsection (a)(7) makes clear 
that if the Attorney General and the DNI 
seek to replace an authorization made pursu-
ant to the Protect America Act with an au-
thorization made under section 702, as added 
by this bill, they are, to the extent prac-
ticable, to submit a certification to the FISA 
Court at least 30 days in advance of the expi-
ration of such authorization. The authoriza-
tions, and any directives issued pursuant to 
the authorization, are to remain in effect 
until the FISA Court issues an order with re-
spect to that certification. 

Subsection (b) provides similar treatment 
for any order of the FISA Court issued under 
Title VII of this bill in effect on December 
31, 2012. 

Subsection (c) provides transition proce-
dures for the authorizations in effect under 
section 2.5 of Executive Order 12333. Those 
authorizations shall continue in effect until 
the earlier of the date that authorization ex-
pires or the date that is 90 days after the en-
actment of this Act. This transition provi-
sion is particularly applicable to the transi-
tion to FISA Court orders that will occur as 
a result of sections 703 and 704 of FISA, as 
added by this bill. 

Mr. ROCKEFELLER. Before laying 
out where this bill improves upon the 
Senate-passed bill—and it does—let me 
first restate how proud I am of our ef-
forts in February that laid the founda-
tion for the final action we will soon 
take. Our Senate bill established the 
framework for a judicial review of the 
targeting and minimization procedures 
which are at the heart of the present 
compromise. It also established clear 
authority and procedures for individual 
judicial orders where there is probable 
cause for targeting Americans over-
seas. This may long be regarded as the 
single most important innovation of 
the act we will soon pass. 

Additionally, during debate on our 
Senate bill, we identified other needed 
improvements that have been ad-
dressed in this compromise, including 
strengthening exclusivity, something 
Senator FEINSTEIN was a great advo-
cate of, and also a shorter sunset, 
something Senator CARDIN wanted to 
see happen; that is, when the bill sun-
sets, and it will end before the end of 
the next administration. 

The bottom line is, we started with a 
good product in February and, through 
hard work and compromise with all 
parties in both Houses, we have made 
it even stronger. And we have. We 
have. We are all slightly aghast at 
what we were able to do. So let me 
mention a few of the key features in 
this new compromise. 

First, the agreement makes changes 
in the provisions related to targeting 
foreigners overseas to increase protec-
tions for Americans. It requires the 
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FISA Court to approve targeting and 
minimization procedures before collec-
tions begin in virtually all instances. 
The Attorney General and the Director 
of National Intelligence can move for-
ward without a court order only in 
what will be extremely rare instances, 
if emergency circumstances exist. And 
there is a way that is done which is 
time minimized, a total of 37 days, but 
it doesn’t happen. 

It preserves the definition of ‘‘elec-
tronic surveillance.’’ That is impor-
tant. It doesn’t sound very interesting, 
but it is important. It preserves that 
definition found in title I of FISA to 
ensure that there are no unintended 
consequences—that sounds like gobble-
dygook, but it isn’t—relating to when a 
warrant must be obtained under FISA 
or how information obtained using 
FISA can be used. In other words, we 
leave the definition of ‘‘telecommuni-
cations’’ exactly as it is. We do not 
change it. If there is to be a change, 
then there must be legislative action 
to expand or make that change. 

But unintended consequences is when 
something you do in one bill affects 
something that happened in another 
bill, and you just do not know it at the 
time you are doing it. You have to be 
very careful about that. So that is why 
we did that. 

Second, the agreement contains addi-
tional measures compared to the Sen-
ate bill to improve oversight and ac-
countability—the two greatest needs 
we have in the Congress and for the ad-
ministration. 

It shortens the sunset of the legisla-
tion to December 31, 2012, to ensure the 
FISA modernization law we are going 
to pass is reviewed in the next adminis-
tration. 

It requires a comprehensive review 
by multiple inspectors general of the 
President’s warrantless surveillance 
program to ensure Congress has a com-
plete set of facts about the program. 
We will have them. We will be in-
formed. The public will be informed 
about that. 

Third, the agreement assures that no 
past or future congressional authoriza-
tion for the use of military force may 
be used to justify the conduct of 
warrantless surveillance electroni-
cally, unless Congress explicitly pro-
vides that can happen. That means the 
President cannot ever do what he did 
again. No other President can ever do 
that. FISA rules, and only the Congress 
can make the change. 

With enactment of this agreement, 
there will be no question that Congress 
intends that only an express statutory 
authorization for electronic surveil-
lance or interception may constitute 
an additional exclusive means for that 
surveillance or interception. It is log-
ical, and it is necessary. 

This is reinforced by the clarification 
that criminal and civil penalties can be 
imposed for any electronic surveillance 
that is not conducted in accordance 
with FISA or specifically listed provi-
sions of title XVIII. We are prepared to 

do criminal, civil fines. It is in the bill. 
It will happen if somebody tries to do 
something. 

Finally, with respect to the liability 
protection provisions of title II, the 
new language is improved in a number 
of ways. The agreement makes clear 
that the district court has the author-
ity to review the documents provided 
to the companies to determine whether 
the Attorney General has met the stat-
utory requirements for the certifi-
cation under the statute. 

In addition, the plaintiffs are given 
their fair day in court in our bill, as 
the parties to the litigation are explic-
itly provided the opportunity to brief 
the legal and constitutional issues be-
fore the court, to the court. And the 
district court, in deciding the question, 
must go beyond whether the Attorney 
General abused his discretion in pre-
paring his certification to seek the dis-
missal of a lawsuit. Under the agree-
ment, the district court must decide 
whether the Attorney General’s certifi-
cation is supported by ‘‘substantial evi-
dence.’’ It is a good bar. 

These are important additions and 
clarifications, and I hope many of my 
colleagues will recognize how far we 
have come. Remember, this is a bill 
that the House would not even vote on 
a couple of months ago. They would 
not even vote on it. So we just went 
over to them, to STENY HOYER, who de-
serves all praise for being an unbeliev-
able moderator, bringer-together of 
opinions and people and a lot of people 
who are reluctant over there about 
doing anything, and gradually, through 
compromise, through extensive con-
sultation, worked it out so they could 
agree on the bill. Indeed, Speaker 
PELOSI went to the floor of the House 
and spoke as to why she was going to 
vote for the bill—which she did. 

Now, before I conclude, I must say a 
few words about all the people—and 
spare me on this, I say to the Presiding 
Officer—who worked together to make 
this happen. 

House majority leader STENY HOYER 
is—I have down here in my text ‘‘a 
near saint.’’ I have decided that is in 
extremis. I think he is extraordinary— 
extraordinary. He deserves tremendous 
credit for his ability to bring people to-
gether with strongly divergent views 
and not give up until a compromise is 
achieved. He has everything on his 
plate, but he always seemed to have 
time for—he kept saying he was not 
really schooled in this, but he knew ev-
erything that was going on. 

Vice Chairman BOND and House Mi-
nority Whip BLUNT also deserve our 
thanks and our praise for their hard 
work and unending commitment. The 
other leaders of the House and Senate 
Intelligence and Judiciary Commit-
tees—SILVESTRE REYES, PETER HOEK-
STRA, JOHN CONYERS, LAMAR SMITH, 
and on our side PAT LEAHY and ARLEN 
SPECTER—not all of whom have or will 
support the final bill—also deserve 
thanks for their valuable contributions 
for making the legislation a much bet-
ter product. 

My own leader, HARRY REID, deserves 
special credit for insisting that we per-
severe on protecting national security 
and civil liberties, even though at 
times he believed he himself could not 
support our ultimate compromise. I do 
not know what that result will be, but 
he has been terrific in pushing us. 

In addition, we would not have 
reached this critical juncture without 
the unlimited support of the Director 
of National Intelligence, Mike McCon-
nell, Attorney General Michael 
Mukasey, and the dedicated staff of the 
DNI, DOJ, and NSA counsel, in par-
ticular Ben Powell, Brett Gerry, John 
Demers, Vito Potenza, and Chris 
Thuma. I did not think I would be say-
ing those words, but I am saying them, 
and I do believe them deeply. All of 
those individuals worked with us for 
months on this issue, putting in long 
hours, even at times when there was 
not light at the end of the tunnel. 

As we know all too well, the legisla-
tive efforts of the House and the Sen-
ate would come to a screeching halt if 
we were forced to operate without the 
seamless efforts of our staffs. 

I would like to thank my exception-
ally talented staff: Andy Johnson, 
Mike Davidson, Alissa Starzak, Chris 
Healey, and Melvin Dubee—all of whom 
brought an enormous amount of exper-
tise, creativity, and perseverance to 
the table. 

I want to single out Mike Davidson. 
Mike Davidson is a very smart lawyer. 
He has this way of when everything is 
collapsing all about him—it is kind of 
a let’s come and reason together. Let’s 
be practical. He is such a good person 
and so smart and so respected for what 
he knows that people follow his lead. It 
was in many ways because of him that 
a lot of our problems got solved. He 
would not quit on them, and he would 
keep saying: Now, let’s deal with this 
practically. And he uses his hands just 
in that manner. It worked because we 
have a bill. 

I would also like to thank Mariah 
Sixkiller, Brian Diffel, Joe Onek, Mike 
Sheehy, Jeremy Bash, Wyndee Parker, 
Eric Greenwald, Chris Donesa, Lou 
DeBaca, Perry Apelbaum, Ted Kalo, 
and Caroline Lynch in the House of 
Representatives; and in the Senate, 
Louis Tucker, Jack Livingston, Kath-
leen Rice, Mary DeRosa, Zulima 
Espinel, Matt Solomon, Nick Rossi, 
Ron Weich, Serena Hoy, and Marcel 
Lettre for their efforts. 

I may have left somebody out. But I 
think the Presiding Officer thinks I 
have probably done enough. It is heart-
felt, and if you have been through the 
process you really feel what people put 
into it and what they give up. 

Madam President, this is a very 
proud day for the Senate, for national 
security and civil liberties, and for the 
Congress in general. I would venture to 
say this may be the most important 
bill we will pass this year. We have 
proven that compromise is not a lost 
virtue and that good, sound policy is 
not only possible, it is achievable. 
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I thank the Presiding Officer and 

yield the floor. 
I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. DODD. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DODD. Madam President, I see 
my good friend from West Virginia on 
the floor. While I have some disagree-
ment with him on the effort he has 
made on the FISA bill, I commend my 
friend from West Virginia. He has the 
thankless task of heading up the Intel-
ligence Committee, which is a difficult 
job. I wish to acknowledge that and 
recognize that. My respect for him and 
the work he is doing and trying to do 
on this issue is something I respect im-
mensely. Unfortunately, we don’t agree 
on one aspect—at least one aspect—of 
this bill, but that in no way diminishes 
my respect for the effort he has made 
to try to produce as good a bill as he 
can under the circumstances. You only 
have to try and manage a bill around 
here to understand how difficult that 
can be, as someone who is engaged 
right now in this housing proposal. 

Senator SHELBY and I have spent 
weeks putting together a bill that has 
enjoyed almost unanimous support in 
our committee—19 to 2—coming out of 
the Banking Committee. We had the 
vote of 83 to 9 the other day on a clo-
ture motion to deal with a proposal we 
put together covering everything from 
mortgage revenue bonds and tax incen-
tives for people to buy foreclosed prop-
erties, not to mention the GSE—the 
government sponsored enterprises—re-
form, an affordable housing program in 
perpetuity to assist rental housing op-
portunities in the Nation, as well as 
the HOPE for Homeowners Act to deal 
with the foreclosure crisis. Here we are 
now approaching the late afternoon of 
Wednesday. We had the cloture vote 
yesterday morning, about 30 hours ago. 
We have yet to have one amendment I 
can deal with because one Senator is 
insisting that his bill be paramount, 
that we disregard the efforts we have 
made to listen to ideas, to take addi-
tional suggestions that have come from 
other Members to incorporate as part 
of this bill. 

Senator KOHL of Wisconsin has a very 
good proposal which we have worked 
out. Senator SUNUNU has made a pro-
posal as well and we have been able to 
modify it and work with him to be a 
part of it. Senator ISAKSON has made a 
proposal we are working on to deal 
with a date in this bill that could make 
a difference. Senator BOND has a pro-
posal we are working on dealing with 
disclosures. Senator KOHL and Senator 
NELSON are working on a proposal deal-
ing with 401(k)s. All of these ideas have 
to be held in abeyance because one 
Senator won’t even let us consider 
these matters on the floor, to bring 
them up and to deal with them. 

It is awfully difficult to understand, 
when you consider that between 8,000 
and 9,000 people every day are filing for 
foreclosure in this country. This is the 
center of our economic problems in the 
Nation. 

The Wall Street Journal reported 
today in a banner headline that con-
sumer confidence in this Nation is at 
the lowest point it has been since the 
late 1980s, early 1990s. A report yester-
day actually takes it back to 1967. We 
are also told that home values are de-
clining by the hour in this country. 
The Case-Schiller Index indicates that 
home values may decline by as much as 
30 percent over the next 2 or 3 years. 
This is affecting student loans, it is af-
fecting municipal finance, and it is af-
fecting commercial borrowing. We are 
literally in a stall with the economy 
growing worse and the level of opti-
mism and confidence of the American 
people declining at a rapid rate. 

There is nothing more important we 
could do before adjourning for the next 
week to go home for Independence Day 
than to deal with this bill. We could 
literally complete this housing bill in 
about an hour. That is about all it 
would take to consider the amend-
ments we can agree to, to adopt the 
ones we have, and then move this bill 
off this floor, out of this Chamber to 
the point that I think the House may 
accept what we have done, and send the 
bill to the President for his signature. 

What better message to send to those 
who are facing potential foreclosure, of 
losing their most important and valu-
able asset that the overwhelming ma-
jority of Americans will ever have, not 
just in financial terms, but in the con-
text of having a home for their fami-
lies. This is something most Americans 
wish for their children, wish for their 
grandchildren, wish to have them-
selves, that idea of a home where you 
grow up and live. The fact that be-
tween 8,000 and 9,000 people—not on a 
weekly basis, not on a monthly basis, 
but every single day—every day we are 
home next week, every day we are gone 
from here, remind yourselves that an-
other 9,000 people are beginning to file 
foreclosure and losing their homes. 
Neighborhoods collapse, values in these 
neighborhoods go down, and we see the 
continued suffering that goes on in our 
country, all because I can’t even bring 
up and allow consideration of some 
amendments on this bill. 

We have been at this now since Janu-
ary, trying to put this together and 
here we are in late June and still un-
able to get even consideration of 
amendments or to vote on some we 
may disagree with. There are many 
others of our colleagues here who have 
some ideas. I failed to mention Senator 
VOINOVICH. We have proposals from 
Senator LEVIN and Senator STABENOW 
involving important projects in their 
State, not to mention Massachusetts 
as well. There are a number of other 
things included in this legislation pro-
viding the kind of support for those 
who are out there, including counseling 

to people going through foreclosure or 
who could go through foreclosure. All 
of these elements could make a dif-
ference; the community development 
block grants to mayors, county super-
visors, and Governors that could pro-
vide some targeted help in neighbor-
hoods that have foreclosed properties. 

We learn from screaming headlines 
on a daily basis—you need not hear my 
voice; just listen to what is going on in 
almost every State in the country. 
Now the States of California and Ne-
vada are particularly hard-pressed, as 
well as Arizona, Florida, Michigan, and 
Ohio are seeing these numbers at 
record levels. The State of Nevada, in 
fact, I think, on a per capita basis has 
the worst foreclosure rate in the coun-
try, what that State is going through 
and the people are suffering from in 
that jurisdiction, with 10, I am told, 
centers around the State trying to help 
people hang on to their homes if they 
can. 

Here we have a proposal that would 
provide that kind of relief, a system 
that would allow for workouts where 
people could have a new mortgage they 
could afford to pay, as well as paying 
into the program at some cost, and the 
lenders taking, of course, a significant 
cut in what they would otherwise be 
getting. But it would allow us to keep 
people in their homes. 

So in those States that are feeling 
this particularly, I want them to know 
there are those of us here—and they 
ought to know the majority leader of 
this body, Senator HARRY REID, has 
been on the forefront of trying to get 
this bill up, trying to allow us to vote 
on it to get the job done. I wish to 
thank him for that, as the chairman of 
the Banking Committee, to have a ma-
jority leader who understands this pri-
ority is at the top of our list. I am 
deeply grateful to him for making it 
possible for us to get as far as we have. 

But to know we are down here with a 
few remaining hours before we will be 
leaving for a week or 10 days; knowing 
that in that period of time, unneces-
sarily, in my view, more Americans 
may end up paying that awful price, 
watching their home value decline, 
watching them possibly lose their 
homes; that idea of being able to build 
that equity and provide for your chil-
dren’s education, to contribute to your 
retirement, to deal with an unexpected 
illness in the family where that equity 
could make a difference, all of that is 
eroding because we can’t get off the 
dime because we have a colleague who 
wants to insist that his proposal be 
paramount, that we drop everything 
else and deal with that bill. I say that 
respectfully. I have been here 27 years 
and this happens periodically. But at 
this moment, at this time, facing the 
worst crisis in housing since the Great 
Depression, this is not the kind of reac-
tion we ought to be getting. 

I am going to come here periodically 
as long as we are here to talk about 
this. I will make unanimous consent 
requests, or the leader will, to try and 
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let us move on this. When objection is 
heard, then that Senator ought to have 
the courage, in my view, to stand up 
and express that objection on why we 
can’t deal with this housing bill. Even 
if you disagree with the bill, allow us 
to vote. Allow your colleagues to offer 
their amendments. They need to ex-
plain to the American people why it is 
that after all of this effort, with an 83- 
to-9 vote yesterday, that Democrats 
and Republicans want to do something 
about housing, but we can’t get a bill 
up and can’t consider these out-
standing amendments. 

I apologize to my colleagues for this, 
but they ought to know what is going 
on and why it is. Members have asked 
me: Why aren’t we voting? Why can’t 
we bring up these matters? The reason 
is because I need unanimous consent to 
do so and one Senator can object, and 
because they object, none of these 
other amendments, Republican or 
Democratic amendments, can be con-
sidered or modified, even, in this con-
text. So that is why we are here and 
where we are. If people are wondering 
why, after this long time, despite the 
efforts of bringing people together, we 
are not managing to get this bill done, 
that is the reason. My hope is that 
common sense and reasonableness may 
prevail in the coming hour or so that 
will allow us to get to this. But if we 
are unable to do so, then that is the 
reason. 

With that, I yield the floor and note 
the absence of a quorum. 

The PRESIDING OFFICER. (Mr. 
NELSON of Nebraska). The clerk will 
call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. BOND. Madam President, I ask 
unanimous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER (Ms. 
STABENOW). Without objection, it is so 
ordered. 

Mr. BOND. Madam President, I am 
hoping very shortly we will vote on or 
act on or somehow pass an amendment 
that I have offered, offered on the pre-
vious housing bill which, incidentally, 
I thought was a much better bill than 
this one. 

I ask unanimous consent to speak 
for—well, Madam President, I am going 
to continue to tell you that. 

The teaser rate problem is one which 
has afflicted many borrowers in Mis-
souri. They get these offers for loan 
rates. They are told, verbally, that 
they can get a good rate when the time 
expires. The problem is, it is not in 
writing. So we would require full dis-
closure in advance, written down. If 
the people are going to make a rep-
resentation, it has to be a binding rep-
resentation. My amendment is de-
signed to advise consumers, before they 
purchase a home, what they are going 
to have to pay. 

I understand there is a modification 
that will make this amendment accept-
able to all sides. I think it is terribly 
important to avoid putting so many 

people, in the future, in the trap that 
they now find themselves, that we re-
quire they disclose what the rates will 
be, and if they want to offer good 
terms, they put them in writing. 

I urge my colleagues to support this 
amendment as modified. 

I yield the floor. 
The PRESIDING OFFICER. All time 

postcloture has expired. 
Mr. BOND. Madam President, I sug-

gest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. REID. Madam President, I ask 

unanimous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. I ask unanimous consent 
the pending amendments be with-
drawn. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

The question is on the motion to con-
cur, with an amendment. 

Mr. MCCONNELL. I ask for the yeas 
and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The clerk will call the roll. 
Mr. REID. Madam President, are we 

in a quorum call? 
The PRESIDING OFFICER. We are 

not. 
Mr. REID. I suggest the absence of a 

quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. REID. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. I ask unanimous consent 
that the previous order which was en-
tered regarding the withdrawing of the 
amendments we vitiated. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
AMENDMENT NO. 4987, AS MODIFIED, AMENDMENT 

NO. 4999, AS MODIFIED, AND AMENDMENT NO. 
4988, AS MODIFIED 
Mr. REID. I ask unanimous consent 

that the pending amendments No. 4987, 
Bond; No. 4999, Sununu; and No. 4988, 
Kohl, be agreed to, as modified, with 
the changes at the desk. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendments, as modified, were 
agreed to, as follows: 

AMENDMENT NO. 4987, AS MODIFIED 
On page 522, line 2, before the period insert 

the following: ‘‘,including the fact that the 
initial regular payments are for a specific 
time period that will end on a certain date, 
that payments will adjust afterwards poten-
tially to a higher amount, and that there is 
no guarantee that the borrower will be able 
to refinance to a lower amount’’. 

AMENDMENT NO. 4999, AS MODIFIED 
On page 538, between lines 6 and 7, insert 

the following: 

TITLE VII—SMALL PUBLIC HOUSING AU-
THORITIES PAPERWORK REDUCTION 
ACT 

SEC. 2701. SHORT TITLE. 
This title may be cited as the ‘‘Small Pub-

lic Housing Authorities Paperwork Reduc-
tion Act’’. 
SEC. 2702. PUBLIC HOUSING AGENCY PLANS FOR 

CERTAIN QUALIFIED PUBLIC HOUS-
ING AGENCIES. 

(a) IN GENERAL.—Section 5A(b) of the 
United States Housing Act of 1937 (42 U.S.C. 
1437c–1(b)) is amended by adding at the end 
the following: 

‘‘(3) EXEMPTION OF CERTAIN PHAS FROM FIL-
ING REQUIREMENT.— 

‘‘(A) IN GENERAL.—Notwithstanding para-
graph (1) or any other provision of this Act— 

‘‘(i) the requirement under paragraph (1) 
shall not apply to any qualified public hous-
ing agency; and 

‘‘(ii) except as provided in subsection 
(e)(4)(B), any reference in this section or any 
other provision of law to a ‘public housing 
agency’ shall not be considered to refer to 
any qualified public housing agency, to the 
extent such reference applies to the require-
ment to submit an annual public housing 
agency plan under this subsection. 

‘‘(B) CIVIL RIGHTS CERTIFICATION.—Notwith-
standing that qualified public housing agen-
cies are exempt under subparagraph (A) from 
the requirement under this section to pre-
pare and submit an annual public housing 
plan, each qualified public housing agency 
shall, on an annual basis, make the certifi-
cation described in paragraph (16) of sub-
section (d), except that for purposes of such 
qualified public housing agencies, such para-
graph shall be applied by substituting ‘the 
public housing program of the agency’ for 
‘the public housing agency plan’. 

‘‘(C) DEFINITION.—For purposes of this sec-
tion, the term ‘qualified public housing 
agency’ means a public housing agency that 
meets the following requirements: 

‘‘(i) The sum of (I) the number of public 
housing dwelling units administered by the 
agency, and (II) the number of vouchers 
under section 8(o) of the United States Hous-
ing Act of 1937 (42 U.S.C. 1437f(o)) adminis-
tered by the agency, is 550 or fewer. 

‘‘(ii) The agency is not designated under 
section 6(j)(2) as a troubled public housing 
agency, and does not have a failing score 
under the section 8 Management Assessment 
Program during the prior 12 months.’’. 

(b) RESIDENT PARTICIPATION.—Section 5A 
of the United States Housing Act of 1937 (42 
U.S.C. 1437c–1) is amended— 

(1) in subsection (e), by inserting after 
paragraph (3) the following: 

‘‘(4) QUALIFIED PUBLIC HOUSING AGENCIES.— 
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), nothing in this section 
may be construed to exempt a qualified pub-
lic housing agency from the requirement 
under paragraph (1) to establish 1 or more 
resident advisory boards. Notwithstanding 
that qualified public housing agencies are 
exempt under subsection (b)(3)(A) from the 
requirement under this section to prepare 
and submit an annual public housing plan, 
each qualified public housing agency shall 
consult with, and consider the recommenda-
tions of the resident advisory boards for the 
agency, at the annual public hearing re-
quired under subsection (f)(5), regarding any 
changes to the goals, objectives, and policies 
of that agency. 

‘‘(B) APPLICABILITY OF WAIVER AUTHOR-
ITY.—Paragraph (3) shall apply to qualified 
public housing agencies, except that for pur-
poses of such qualified public housing agen-
cies, subparagraph (B) of such paragraph 
shall be applied by substituting ‘the func-
tions described in the second sentence of 

VerDate Aug 31 2005 02:33 Jun 26, 2008 Jkt 069060 PO 00000 Frm 00042 Fmt 4624 Sfmt 0634 E:\CR\FM\G25JN6.064 S25JNPT1jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATE S6139 June 25, 2008 
paragraph (4)(A)’ for ‘the functions described 
in paragraph (2)’. 

‘‘(f) PUBLIC HEARINGS.—’’; and 
(2) in subsection (f) (as so designated by 

the amendment made by paragraph (1)), by 
adding at the end the following: 

‘‘(5) QUALIFIED PUBLIC HOUSING AGENCIES.— 
‘‘(A) REQUIREMENT.—Notwithstanding that 

qualified public housing agencies are exempt 
under subsection (b)(3)(A) from the require-
ment under this section to conduct a public 
hearing regarding the annual public housing 
plan of the agency, each qualified public 
housing agency shall annually conduct a 
public hearing— 

‘‘(i) to discuss any changes to the goals, 
objectives, and policies of the agency; and 

‘‘(ii) to invite public comment regarding 
such changes. 

‘‘(B) AVAILABILITY OF INFORMATION AND NO-
TICE.—Not later than 45 days before the date 
of any hearing described in subparagraph 
(A), a qualified public housing agency shall— 

‘‘(i) make all information relevant to the 
hearing and any determinations of the agen-
cy regarding changes to the goals, objec-
tives, and policies of the agency to be consid-
ered at the hearing available for inspection 
by the public at the principal office of the 
public housing agency during normal busi-
ness hours; and 

‘‘(ii) publish a notice informing the public 
that— 

‘‘(I) the information is available as re-
quired under clause (i); and 

‘‘(II) a public hearing under subparagraph 
(A) will be conducted.’’. 

AMENDMENT NO. 4988, AS MODIFIED 
On page 538, between lines 6 and 7, insert 

the following: 
TITLE VIII—FORECLOSURE RESCUE 

FRAUD PROTECTION 
SEC. 2801. SHORT TITLE. 

This title may be cited as the ‘‘Foreclosure 
Rescue Fraud Act of 2008’’. 
SEC. 2802. DEFINITIONS. 

In this title: 
(1) COMMISSION.—The term ‘‘Commission’’ 

means the Federal Trade Commission. 
(2) FORECLOSURE CONSULTANT.—The term 

‘‘foreclosure consultant’’— 
(A) means a person who makes any solici-

tation, representation, or offer to a home-
owner facing foreclosure on residential real 
property to perform, for gain, or who per-
forms, for gain, any service that such person 
represents will prevent, postpone, or reverse 
the effect of such foreclosure; and 

(B) does not include— 
(i) an attorney licensed to practice law in 

the State in which the property is located 
who has established an attorney-client rela-
tionship with the homeowner; 

(ii) a person licensed as a real estate 
broker or salesperson in the State where the 
property is located, and such person engages 
in acts permitted under the licensure laws of 
such State; 

(iii) a housing counseling agency approved 
by the Secretary; 

(iv) a depository institution (as defined in 
section 3 of the Federal Deposit Insurance 
Act (12 U.S.C. 1813)); 

(v) a Federal credit union or a State credit 
union (as defined in section 101 of the Fed-
eral Credit Union Act (12 U.S.C. 1752)); or 

(vi) an insurance company organized under 
the laws of any State. 

(3) HOMEOWNER.—The term ‘‘homeowner’’, 
with respect to residential real property for 
which an action to foreclose on the mortgage 
or deed of trust on such real property is 
filed, means the person holding record title 
to such property as of the date on which such 
action is filed. 

(4) LOAN SERVICER.—The term ‘‘loan 
servicer’’ has the same meaning as the term 

‘‘servicer’’ in section 6(i)(2) of the Real Es-
tate Settlement Procedures Act of 1974 (12 
U.S.C. 2605(i)(2)). 

(5) RESIDENTIAL MORTGAGE LOAN.—The 
term ‘‘residential mortgage loan’’ means any 
loan primarily for personal, family, or house-
hold use that is secured by a mortgage, deed 
of trust, or other equivalent consensual secu-
rity interest on a dwelling (as defined in sec-
tion 103(v) of the Truth in Lending Act (15 
U.S.C. 1602)(v)) or residential real estate 
upon which is constructed or intended to be 
constructed a dwelling (as so defined). 

(6) RESIDENTIAL REAL PROPERTY.—The term 
‘‘residential real property’’ has the meaning 
given the term ‘‘dwelling’’ in section 103 of 
the Consumer Credit Protection Act (15 
U.S.C. 1602). 

(7) SECRETARY.—The term ‘‘Secretary’’ 
means the Secretary of Housing and Urban 
Development. 
SEC. 2803. MORTGAGE RESCUE FRAUD PROTEC-

TION. 
(a) LIMITS ON FORECLOSURE CONSULTANTS.— 

A foreclosure consultant may not— 
(1) claim, demand, charge, collect, or re-

ceive any compensation from a homeowner 
for services performed by such foreclosure 
consultant with respect to residential real 
property until such foreclosure consultant 
has fully performed each service that such 
foreclosure consultant contracted to perform 
or represented would be performed with re-
spect to such residential real property; 

(2) hold any power of attorney from any 
homeowner, except to inspect documents, as 
provided by applicable law; 

(3) receive any consideration from a third 
party in connection with services rendered 
to a homeowner by such third party with re-
spect to the foreclosure of residential real 
property, unless such consideration is fully 
disclosed, in a clear and conspicuous manner, 
to such homeowner in writing before such 
services are rendered; 

(4) accept any wage assignment, any lien of 
any type on real or personal property, or 
other security to secure the payment of com-
pensation with respect to services provided 
by such foreclosure consultant in connection 
with the foreclosure of residential real prop-
erty; or 

(5) acquire any interest, directly or indi-
rectly, in the residence of a homeowner with 
whom the foreclosure consultant has con-
tracted. 

(b) CONTRACT REQUIREMENTS.— 
(1) WRITTEN CONTRACT REQUIRED.—Notwith-

standing any other provision of law, a fore-
closure consultant may not provide to a 
homeowner a service related to the fore-
closure of residential real property— 

(A) unless— 
(i) a written contract for the purchase of 

such service has been signed and dated by 
the homeowner; and 

(ii) such contract complies with the re-
quirements described in paragraph (2); and 

(B) before the end of the 3-business-day pe-
riod beginning on the date on which the con-
tract is signed. 

(2) TERMS AND CONDITIONS OF CONTRACT.— 
The requirements described in this para-
graph, with respect to a contract, are as fol-
lows: 

(A) The contract includes, in writing— 
(i) a full and detailed description of the 

exact nature of the contract and the total 
amount and terms of compensation; 

(ii) the name, physical address, phone num-
ber, email address, and facsimile number, if 
any, of the foreclosure consultant to whom a 
notice of cancellation can be mailed or sent 
under subsection (d); and 

(iii) a conspicuous statement in at least 12 
point bold face type in immediate proximity 
to the space reserved for the homeowner’s 
signature on the contract that reads as fol-

lows: ‘‘You may cancel this contract without 
penalty or obligation at any time before 
midnight of the 3rd business day after the 
date on which you sign the contract. See the 
attached notice of cancellation form for an 
explanation of this right.’’. 

(B) The contract is written in the principal 
language used to solicit or market the serv-
ices to the homeowner. 

(C) The contract is accompanied by the 
form required by subsection (c)(2). 

(c) RIGHT TO CANCEL CONTRACT.— 
(1) IN GENERAL.—With respect to a contract 

between a homeowner and a foreclosure con-
sultant regarding the foreclosure on the resi-
dential real property of such homeowner, 
such homeowner may cancel such contract 
without penalty or obligation by mailing a 
notice of cancellation not later than mid-
night of the 3rd business day after the date 
on which such contract is executed or would 
become enforceable against the parties to 
such contract. 

(2) CANCELLATION FORM AND OTHER INFOR-
MATION.—Each contract described in para-
graph (1) shall be accompanied by a form, in 
duplicate, that— 

(A) has the heading ‘‘Notice of Cancella-
tion’’ in boldface type; and 

(B) contains in boldface type the following 
statement: 

‘‘You may cancel this contract, without 
any penalty or obligation, at any time before 
midnight of the 3rd day after the date on 
which the contract is signed by you. 

‘‘To cancel this contract, mail or deliver a 
signed and dated copy of this cancellation 
notice or any other equivalent written no-
tice to [insert name of foreclosure consult-
ant] at [insert address of foreclosure consult-
ant] before midnight on [insert date]. 

‘‘I hereby cancel this transaction on [in-
sert date] [insert homeowner signature].’’. 

(d) WAIVER OF RIGHTS AND PROTECTIONS 
PROHIBITED.— 

(1) IN GENERAL.—A waiver by a homeowner 
of any protection provided by this section or 
any right of a homeowner under this sec-
tion— 

(A) shall be treated as void; and 
(B) may not be enforced by any Federal or 

State court or by any person. 
(2) ATTEMPT TO OBTAIN A WAIVER.—Any at-

tempt by any person to obtain a waiver from 
any homeowner of any protection provided 
by this section or any right of the home-
owner under this section shall be treated as 
a violation of this section. 

(3) CONTRACTS NOT IN COMPLIANCE.—Any 
contract that does not comply with the ap-
plicable provisions of this title shall be void 
and may not be enforceable by any party. 
SEC. 2804. WARNINGS TO HOMEOWNERS OF 

FORECLOSURE RESCUE SCAMS. 
(a) IN GENERAL.—If a loan servicer finds 

that a homeowner has failed to make 2 con-
secutive payments on a residential mortgage 
loan and such loan is at risk of being fore-
closed upon, the loan servicer shall notify 
such homeowner of the dangers of fraudulent 
activities associated with foreclosure. 

(b) NOTICE REQUIREMENTS.—Each notice 
provided under subsection (a) shall— 

(1) be in writing; 
(2) be included with a mailing of account 

information; 
(3) have the heading ‘‘Notice Required by 

Federal Law’’ in a 14-point boldface type in 
English and Spanish at the top of such no-
tice; and 

(4) contain the following statement in 
English and Spanish: ‘‘Mortgage foreclosure 
is a complex process. Some people may ap-
proach you about saving your home. You 
should be careful about any such promises. 
There are government and nonprofit agen-
cies you may contact for helpful information 
about the foreclosure process. Contact your 
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lender immediately at [llll], call the De-
partment of Housing and Urban Development 
Housing Counseling Line at (800) 569–4287 to 
find a housing counseling agency certified by 
the Department to assist you in avoiding 
foreclosure, or visit the Department’s Tips 
for Avoiding Foreclosure website at http:// 
www.hud.gov/foreclosure for additional as-
sistance.’’ (the blank space to be filled in by 
the loan servicer and successor telephone 
numbers and Uniform Resource Locators 
(URLs) for the Department of Housing and 
Urban Development Housing Counseling Line 
and Tips for Avoiding Foreclosure website, 
respectively). 
SEC. 2805. CIVIL LIABILITY. 

(a) IN GENERAL.—Any foreclosure consult-
ant who fails to comply with any provision 
of section 2803 or 2804 with respect to any 
other person shall be liable to such person in 
an amount equal to the greater of— 

(1) the amount of any actual damage sus-
tained by such person as a result of such fail-
ure; or 

(2) any amount paid by the person to the 
foreclosure consultant. 

(b) CLASS ACTIONS PROHIBITED.—No Federal 
court may certify a civil action under sub-
section (a) as a class action under rule 23 of 
the Federal Rules of Civil Procedure. 
SEC. 2806. ADMINISTRATIVE ENFORCEMENT. 

(a) ENFORCEMENT BY FEDERAL TRADE COM-
MISSION.— 

(1) UNFAIR OR DECEPTIVE ACT OR PRACTICE.— 
A violation of a prohibition described in sec-
tion 2803 or a failure to comply with any pro-
vision of section 2803 or 2804 shall be treated 
as a violation of a rule defining an unfair or 
deceptive act or practice described under 
section 18(a)(1)(B) of the Federal Trade Com-
mission Act (15 U.S.C. 57a(a)(1)(B)). 

(2) ACTIONS BY THE FEDERAL TRADE COMMIS-
SION.—The Federal Trade Commission shall 
enforce the provisions of sections 2803 and 
2804 in the same manner, by the same means, 
and with the same jurisdiction, powers, and 
duties as though all applicable terms and 
provisions of the Federal Trade Commission 
Act (15 U.S.C. 41 et seq.) were incorporated 
into and made part of this title. 

(b) STATE ACTION FOR VIOLATIONS.— 
(1) AUTHORITY OF STATES.—In addition to 

such other remedies as are provided under 
State law, whenever the chief law enforce-
ment officer of a State, or an official or 
agency designated by a State, has reason to 
believe that any person has violated or is 
violating the provisions of section 2803 or 
2804, the State— 

(A) may bring an action to enjoin such vio-
lation; 

(B) may bring an action on behalf of its 
residents to recover damages for which the 
person is liable to such residents under sec-
tion 2805 as a result of the violation; and 

(C) in the case of any successful action 
under subparagraph (A) or (B), shall be 
awarded the costs of the action. 

(2) RIGHTS OF FEDERAL TRADE COMMISSION.— 
(A) NOTICE TO COMMISSION.—The State shall 

serve prior written notice of any civil action 
under paragraph (1) upon the Commission 
and provide the Commission with a copy of 
its complaint, except in any case in which 
such prior notice is not feasible, in which 
case the State shall serve such notice imme-
diately upon instituting such action. 

(B) INTERVENTION.—The Commission shall 
have the right— 

(i) to intervene in any action referred to in 
subparagraph (A); 

(ii) upon so intervening, to be heard on all 
matters arising in the action; and 

(iii) to file petitions for appeal in such ac-
tions. 

(3) INVESTIGATORY POWERS.—For purposes 
of bringing any action under this subsection, 

nothing in this subsection shall prevent the 
chief law enforcement officer, or an official 
or agency designated by a State, from exer-
cising the powers conferred on the chief law 
enforcement officer or such official by the 
laws of such State to conduct investigations 
or to administer oaths or affirmations, or to 
compel the attendance of witnesses or the 
production of documentary and other evi-
dence. 

(4) LIMITATION.—Whenever the Federal 
Trade Commission has instituted a civil ac-
tion for a violation of section 2803 or 2804, no 
State may, during the pendency of such ac-
tion, bring an action under this section 
against any defendant named in the com-
plaint of the Commission for any violation of 
section 2803 or 2804 that is alleged in that 
complaint. 
SEC. 2807. LIMITATION. 

No violation of a prohibition described in 
section 2803 or a failure to comply with any 
provision of section 2803 or 2804 shall provide 
grounds for the halt, delay, or modification 
of a foreclosure process or proceeding. 
SEC. 2808. PREEMPTION. 

Nothing in this title affects any provision 
of State or local law respecting any fore-
closure consultant, residential mortgage 
loan, or residential real property that pro-
vides equal or greater protection to home-
owners than what is provided under this 
title. 

APPRAISAL STANDARDS 
Mr. SHELBY. Madam President, I 

rise to engage Senator DODD in a col-
loquy discussing the amendment of-
fered by Senator DOLE concerning ap-
praisal standards. I would like to ac-
knowledge the distinguished Senator 
from North Carolina for her efforts in 
crafting this amendment. 

In December of last year, Attorney 
General Cuomo of New York, along 
with Fannie Mae, Freddie Mac and 
OFHEO entered into an agreement to 
create a mortgage appraiser code of 
conduct. I applaud the work of the at-
torney general of New York for being 
proactive in trying to come up with a 
code of conduct in order to deal with 
some of the problems in the mortgage 
appraisal process. 

While the ‘‘code of conduct’’ moves 
things in a positive direction, Fannie 
Mae and Freddie Mac are secondary 
market players, and the attorney gen-
eral of New York has authority to deal 
with the conduct that touches upon the 
State of New York. In order to fully ad-
dress the issue and create a unified 
standard affecting all mortgage origi-
nators, there must be a process involv-
ing all of the appropriate regulatory 
authorities including the Federal bank-
ing regulators who participate in the 
congressionally authorized Federal Fi-
nancial Institutions Examination 
Counsel, FFIEC, subcommittee on ap-
praisals. This would also provide regu-
lated institutions with adequate oppor-
tunity to participate in the process. 

The National Bank Act authorizes 
national banks to engage in mortgage 
lending, subject to OCC regulation. 
Since the early 1990s, each of the Fed-
eral banking regulators has had stand-
ards in place that deal with the con-
duct of mortgage appraisers. These 
standards were put in place to address 
many of the safety and soundness con-

cerns that we are grappling with today. 
While I recognize the need to update 
and strengthen these standards, I be-
lieve that we need to be mindful of that 
structure, and rely upon it as part of 
the effort to reform the appraisal proc-
ess. 

The appraisal is a key component in 
ensuring sound underwriting both for 
banks and the consumer. I believe that 
the key concept of appraisal independ-
ence is laudable and although incor-
porated into Federal banking regula-
tion, perhaps this construct needs to be 
strengthened. 

Our goal should be to ensure that a 
standard exists that avoids inconsist-
encies, provides stronger consumer pro-
tection, and protects the safety and 
soundness of lending institutions. I be-
lieve that as a wake-up call to the reg-
ulators that their standards must be 
revamped and their enforcement 
stepped up. 

Mr. DODD. I thank my colleague and 
agree with him on several fronts. The 
first is that I commend Attorney Gen-
eral Cuomo for his aggressive pursuit 
in ferreting out fraudulent appraisal 
practices. Law enforcement has said re-
peatedly that unscrupulous appraisers 
are the ‘‘enablers’’ of mortgage fraud. 

Appraisers, seeking new business, are 
eager to ‘‘hit the number’’ needed to 
make sure a mortgage is approved. If 
they fail to give the lenders and bro-
kers the appraisal needed to close the 
loan, they simply don’t get any more 
referrals from those lenders. As a re-
sult, appraisers were inflating their es-
timates of house value, adding to the 
frenzy that created the housing bubble. 

The guidelines negotiated by Attor-
ney General Cuomo with Fannie and 
Freddie, and approved by OFHEO, seek 
to ensure that this kind of pressure 
cannot be brought to bear on apprais-
ers. They are designed to ensure inde-
pendence and address the significant 
evidence of collusion between lenders 
and appraisers that Mr. Cuomo uncov-
ered. 

I understand there is great concern 
about the process for the reforms the 
attorney general is demanding. I also 
understand that some people don’t like 
the new standards which will affect the 
practices of the lenders that sell their 
mortgages to Fannie and Freddie. 

As a result, I agree with my col-
league that the Federal banking agen-
cies have a role in this process. These 
agencies already have regulations in 
place that set forth appraisal standards 
for their lenders. However, the ap-
praisal fraud over the past couple of 
years, and the attorney general’s ac-
tion, should serve as a wake-up call to 
the regulators that their standards 
must be revamped and their enforce-
ment stepped up. 

AMENDMENT NO. 4984 WITHDRAWN 

Mr. REID. I ask unanimous consent 
that the Dole amendment be with-
drawn. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
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VOTE ON MOTION TO CONCUR 

Mr. REID. Madam President, is the 
matter now the concurrence in the sub-
stitute amendment? 

The PRESIDING OFFICER. That is 
correct. The question is on agreeing to 
the motion to concur in the House 
amendment, with amendment No. 4983, 
as amended. 

The yeas and nays have been pre-
viously ordered. 

The question is on agreeing to the 
motion. 

The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from West Virginia (Mr. 
BYRD), the Senator from New York 
(Mrs. CLINTON), the Senator from Mas-
sachusetts (Mr. KENNEDY), and the Sen-
ator from Illinois (Mr. OBAMA) are nec-
essarily absent. 

Mr. KYL. The following Senator is 
necessarily absent: the Senator from 
Arizona (Mr. MCCAIN). 

The PRESIDING OFFICER (Ms. 
CANTWELL). Are there any other Sen-
ators in the Chamber desiring to vote? 

The result was announced—yeas 79, 
nays 16, as follows: 

[Rollcall Vote No. 157 Leg.] 

YEAS—79 

Akaka 
Alexander 
Allard 
Baucus 
Bayh 
Bennett 
Biden 
Bingaman 
Boxer 
Brown 
Cantwell 
Cardin 
Carper 
Casey 
Cochran 
Coleman 
Collins 
Conrad 
Corker 
Craig 
Dodd 
Dole 
Domenici 
Dorgan 
Durbin 
Feingold 
Feinstein 

Graham 
Grassley 
Gregg 
Hagel 
Harkin 
Hatch 
Hutchison 
Inouye 
Isakson 
Johnson 
Kerry 
Klobuchar 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Lincoln 
Lugar 
Martinez 
McCaskill 
McConnell 
Menendez 
Mikulski 
Murkowski 
Murray 

Nelson (FL) 
Nelson (NE) 
Pryor 
Reed 
Reid 
Roberts 
Rockefeller 
Salazar 
Sanders 
Schumer 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stabenow 
Stevens 
Sununu 
Tester 
Voinovich 
Warner 
Webb 
Whitehouse 
Wicker 
Wyden 

NAYS—16 

Barrasso 
Bond 
Brownback 
Bunning 
Burr 
Chambliss 

Coburn 
Cornyn 
Crapo 
DeMint 
Ensign 
Enzi 

Inhofe 
Kyl 
Thune 
Vitter 

NOT VOTING—5 

Byrd 
Clinton 

Kennedy 
McCain 

Obama 

The motion was agreed to. 
f 

FISA AMENDMENTS ACT OF 2008— 
MOTION TO PROCEED 

CLOTURE MOTION 

The PRESIDING OFFICER. Under 
the previous order, pursuant to rule 
XXII, the clerk will report the motion 
to invoke cloture. 

The legislative clerk read as follows: 
CLOTURE MOTION 

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the 

Standing Rules of the Senate, hereby move 
to bring to a close debate on the motion to 
proceed to Calendar No. 827, H.R. 6304, the 
FISA Amendments Act of 2008. 

Sheldon Whitehouse, Patty Murray, Max 
Baucus, Tim Johnson, Ken Salazar, 
Barbara A. Mikulski, John D. Rocke-
feller, IV, Herb Kohl, Robert P. Casey, 
Jr., Daniel K. Inouye, Mary Landrieu, 
Blanche L. Lincoln, Mark L. Pryor, 
Dianne Feinstein, Thomas R. Carper, 
Joseph Lieberman, Claire McCaskill. 

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum 
call has been waived. 

The question is, Is it the sense of the 
Senate that debate on the motion to 
proceed to H.R. 6304, the FISA Amend-
ments Act of 2008, shall be brought to a 
close? 

The yeas and nays are mandatory 
under the rule. 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll. 
Mr. DURBIN. I announce that the 

Senator from West Virginia (Mr. 
BYRD), the Senator from New York 
(Mrs. CLINTON), the Senator from Mas-
sachusetts (Mr. KENNEDY), and the Sen-
ator from Illinois (Mr. OBAMA) are nec-
essarily absent. 

Mr. KYL. The following Senator is 
necessarily absent: the Senator from 
Arizona (Mr. MCCAIN). 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The yeas and nays resulted—yeas 80, 
nays 15, as follows: 

[Rollcall Vote No. 158 Leg.] 

YEAS—80 

Akaka 
Alexander 
Allard 
Barrasso 
Baucus 
Bayh 
Bennett 
Bingaman 
Bond 
Brownback 
Bunning 
Burr 
Cardin 
Carper 
Casey 
Chambliss 
Coburn 
Cochran 
Coleman 
Collins 
Conrad 
Corker 
Cornyn 
Craig 
Crapo 
DeMint 
Dole 

Domenici 
Dorgan 
Ensign 
Enzi 
Feinstein 
Graham 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Inouye 
Isakson 
Johnson 
Klobuchar 
Kohl 
Kyl 
Landrieu 
Levin 
Lieberman 
Lincoln 
Lugar 
Martinez 
McCaskill 
McConnell 
Mikulski 

Murkowski 
Murray 
Nelson (FL) 
Nelson (NE) 
Pryor 
Reed 
Reid 
Roberts 
Rockefeller 
Salazar 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stabenow 
Stevens 
Sununu 
Tester 
Thune 
Vitter 
Voinovich 
Warner 
Webb 
Whitehouse 
Wicker 

NAYS—15 

Biden 
Boxer 
Brown 
Cantwell 
Dodd 

Durbin 
Feingold 
Harkin 
Kerry 
Lautenberg 

Leahy 
Menendez 
Sanders 
Schumer 
Wyden 

NOT VOTING—5 

Byrd 
Clinton 

Kennedy 
McCain 

Obama 

The PRESIDING OFFICER. On this 
vote, the yeas are 80, the nays are 15. 
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to. 

The majority leader is recognized. 

UNANIMOUS CONSENT REQUEST—H.R. 3221 
Mr. REID. Madam President, I ask 

unanimous consent that the Senate 
concur in the amendments of the 
House—this is on the housing bill— 
striking titles VI through XI to the 
amendment of the Senate; and finally 
that the Senate then disagree to the 
amendments of the House adding a new 
title and inserting a new section to the 
amendment of the Senate to H.R. 3221, 
notwithstanding rule XXII; further 
that a managers’ amendment which 
has been cleared by the managers and 
the leaders also be in order. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. ENSIGN. Madam President, I 
will object. I have been attempting, 
with the Senator in the chair right 
now, to attach the Clean Energy Tax 
Stimulus amendment to the housing 
bill and get a vote on it. This is an 
amendment that passed on the housing 
bill a couple months ago by a vote of 88 
to 8 in a bipartisan fashion in the Sen-
ate. 

People say: What does this have to do 
with housing? Well, it has several 
things to do with housing. There is en-
ergy efficiency built in for new home 
construction. If somebody wants to up-
grade their home with renewable en-
ergy products, they can do that with 
the help of tax credits in this amend-
ment. It is a good amendment because 
this country is facing an energy crisis 
and gasoline prices are too high; home 
heating oil is too high; and natural gas 
has gone up by 70 percent. We need to 
have more renewable energy in the 
United States. All we have to do is 
have a vote on this amendment, and we 
could proceed with the housing bill. 

Mr. DURBIN. Will the Senator yield 
for a question? 

Mr. ENSIGN. In a moment. I would 
say in closing that people have said— 
we can’t do this. The House of Rep-
resentatives would object because it 
isn’t ‘‘paid for.’’ Well, there is $2.4 bil-
lion in unoffset tax provisions included 
in the Dodd/Shelby amendment and a 
large amount of this does not even re-
late to housing. Why should the House 
of Representatives accept $2.4 billion 
worth in tax incentives not paid for 
and object to our clean energy tax pro-
visions at the same time? That is an 
example of why there is inconsistency 
in objecting to our amendment being 
voted on. 

I yield for a question. 
Mr. DURBIN. Madam President, I 

would like to ask, through the Chair, 
the Senator from Nevada if he could 
tell me the name of the State that has 
had 17 consecutive months leading the 
Nation in foreclosures. 

Mr. ENSIGN. Madam President, 
there is no question that the whole 
country is facing a housing crisis and 
it is not just housing; it actually is 
leading to a liquidity problem, and my 
State like others has experienced dif-
ficulties. I wish to solve this problem, 
and improve this bill with the Clean 
Energy Tax Stimulus amendment—— 
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