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(ii) FINAL REGULATORY FLEXIBILITY ANAL-
YSIS.—Section 604(b) of title 5, United States
Code, is amended to read as follows:

‘“(b) The agency shall make copies of the
final regulatory flexibility analysis available
to the public, including placement of the en-
tire analysis on the website, and shall pub-
lish in the Federal Register the final regu-
latory flexibility analysis, or a summary
thereof that includes the telephone number,
mailing address, and link to the website
where the complete analysis may be ob-
tained.”.

(3) CROSS-REFERENCES TO OTHER ANAL-
YSES.—Section 605(a) of title 5, United States
Code, is amended to read as follows:

‘‘(a) A Federal agency shall be treated as
satisfying any requirement regarding the
content of an agenda or regulatory flexi-
bility analysis under section 602, 603, or 604,
if such agency provides in such agenda or
analysis a cross-reference to the specific por-
tion of another agenda or analysis that is re-
quired by any other law and which satisfies
such requirement.”’.

(4) CERTIFICATIONS.—The second sentence
of section 605(b) of title 5, United States
Code, is amended by inserting ‘‘detailed’ be-
fore ‘‘statement’’.

() QUANTIFICATION REQUIREMENTS.—Sec-
tion 607 of title 5, United States Code, is
amended to read as follows:

“§ 607. Quantification requirements

“In complying with sections 603 and 604, an
agency shall provide—

‘(1) a quantifiable or numerical descrip-
tion of the effects of the proposed or final
rule and alternatives to the proposed or final
rule; or

‘“(2) a more general descriptive statement
and a detailed statement explaining why
quantification is not practicable or reli-
able.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) HEADING.—The heading of section 605 of
title 5, United States Code, is amended to
read as follows:

“§ 605. Incorporations by reference and cer-
tifications”.

(2) TABLE OF SECTIONS.—The table of sec-
tions for chapter 6 of title 5, United States
Code, is amended—

(A) by striking the item relating to section
605 and inserting the following:
¢“6056. Incorporations by reference and certifi-

cations.”’; and

(B) by striking the item relating to section
607 and inserting the following:
“607. Quantification requirements.”’.
SEC. 5. OVERSIGHT OF REGULATORY ENFORCE-
MENT.

Section 30 of the Small Business Act (15
U.S.C. 657) is amended—

(1) in subsection (b)—

(A) in paragraph (1)—

(i) by inserting ‘‘(A)”’ before
than’’;

(ii) by striking ‘‘Nothing in this section is
intended to replace’” and inserting the fol-
lowing:

‘(B) Nothing in this section—

‘(i) is intended to replace’’;

(iii) by striking the period at the end and
inserting ‘; or’’; and

(iv) by adding at the end the following:

‘‘(ii) may be construed to exempt an agen-
cy from providing relevant information to
the Ombudsman upon request.’’;

(B) in paragraph (2)—

(i) in subparagraph (A)—

(I) by inserting ‘(i) before ‘“work with
each agency’’;

(IT) by inserting ‘‘fine, forfeiture,” before
‘“‘or other enforcement related’’; and

(IITI) by adding at the end the following:
‘or

“Not later
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‘‘(i1) refer any substantiated comment to
the affected agency for response to the Om-
budsman;’’; and

(ii) by amending subparagraph (C) to read
as follows:

‘“(C) based on cases that are substantiated
by the Ombudsman, annually submit to Con-
gress and affected agencies a report evalu-
ating the enforcement activities of agency
personnel, including—

‘(i) ratings of the responsiveness to small
business concerns; and

‘(i) a description of the policies, actions,
and activities impacting small business con-
cerns described in subparagraph (A), for each
Federal agency and regional or program of-
fice of each Federal agency, as determined
appropriate by the Ombudsman.’’;

(2) in subsection (d)(1), by inserting ‘, in
coordination with the Ombudsman,” after
“hold such hearings’’; and

(3) by adding at the end the following:

‘“(e) The Board shall coordinate with the
Ombudsman regarding any official cor-
respondence to be sent by the Board.”.

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION  529—COM-
MEMORATING THE 100TH ANNI-
VERSARY OF THE FOUNDING OF
THE GREATER PHILADELPHIA
ASSOCIATION OF REALTORS

Mr. SPECTER (for himself and Mr.
CASEY) submitted the following resolu-
tion; which was referred to the Com-
mittee on the Judiciary:

S. REsS. 529

Whereas the Greater Philadelphia Associa-
tion of Realtors, which was 1 of the 3 origi-
nal chapters of the National Association of
Realtors, was founded January 10, 1908, in
the City of Philadelphia;

Whereas the Greater Philadelphia Associa-
tion of Realtors has worked to improve the
neighborhoods, business communities, and
real estate markets in the City of Philadel-
phia and its suburbs; and

Whereas the members of the Greater Phila-
delphia Association of Realtors continue to
do excellent work in strengthening the econ-
omy of the United States and making the
American dream of homeownership a reality:
Now, therefore, be it

Resolved, That the Senate commemorates
the 100th Anniversary of the founding of the
Greater Philadelphia Association of Real-
tors.

Mr. SPECTER. Mr. President, I have
sought recognition to introduce a Sen-
ate resolution congratulating the
Greater Philadelphia Association of
Realtors on its 100th anniversary.

The Greater Philadelphia Association
of Realtors was founded on January 10,
1908, as the Philadelphia Real Estate
Brokers Association, when loosely knit
neighborhood broker groups joined to-
gether and brought order to Philadel-
phia’s real estate market. It was one of
the three original chapters of the Na-
tional Association of Realtors. Since
that time, the Association has become
the most influential professional real
estate association in the Philadelphia
region.

Over its 100 year existence, the
Greater Philadelphia Association of
Realtors has sought to improve the
neighborhoods, business communities,
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and real estate markets in Philadel-
phia and its suburbs. I commend the
Association for its work to improve
Philadelphia’s communities by helping
individuals and families achieve the
American Dream of homeownership.

I urge my colleagues to join me in
congratulating the Greater Philadel-
phia Association of Realtors.

———

AMENDMENTS SUBMITTED AND
PROPOSED

SA 4570. Mr. VITTER (for himself and Mr.
BROWNBACK) submitted an amendment in-
tended to be proposed by him to the bill S.
1315, to amend title 38, United States Code,
to enhance life insurance benefits for dis-
abled veterans, and for other purposes; which
was ordered to lie on the table.

SA 4571. Mr. NELSON of Nebraska sub-
mitted an amendment intended to be pro-
posed by him to the bill S. 1315, supra; which
was ordered to lie on the table.

SA 4572. Mr. BURR (for himself, Mr.
VITTER, Mr. ISAKSON, and Mr. CRAIG) pro-
posed an amendment to the bill S. 1315,
supra.

SA 4573. Ms. SNOWE (for herself, Mr. KEN-
NEDY, and Mr. ENZI) submitted an amend-
ment intended to be proposed by her to the
bill H.R. 493, to prohibit discrimination on
the basis of genetic information with respect
to health insurance and employment; which
was ordered to lie on the table.

SA 4574. Mr. PRYOR (for himself and Mr.
CHAMBLISS) submitted an amendment in-
tended to be proposed by him to the bill S.
1315, to amend title 38, United States Code,
to enhance life insurance benefits for dis-
abled veterans, and for other purposes; which
was ordered to lie on the table.

SA 4575. Mr. REID (for Mr. KYL) proposed
an amendment to the bill S. 2324, to amend
the Inspector General Act of 1978 (6 U.S.C.
App.) to enhance the Offices of the Inspec-
tors General, to create a Council of the In-
spectors General on Integrity and Efficiency,
and for other purposes.

———

TEXT OF AMENDMENTS

SA 4570. Mr. VITTER (for himself
and Mr. BROWNBACK) submitted an
amendment intended to be proposed by
him to the bill S. 1315, to amend title
38, United States Code, to enhance life
insurance benefits for disabled vet-
erans, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of title I, add the following:

SEC. 109. TREATMENT OF STILLBORN CHILDREN
AS INSURABLE DEPENDENTS UNDER
SERVICEMEMBERS’ GROUP LIFE IN-
SURANCE.

(a) TREATMENT.—Section 1965 is amended—

(1) in paragraph (10), by adding at the end
the following new subparagraph:

“(C) The member’s stillborn natural
child.”; and

(2) by adding at the end the following new
paragraph:

“(11)(A) Except as provided in subpara-
graph (B), the term ‘stillborn natural child’
means a natural child—

‘(i) whose death occurs before expulsion,
extraction, or delivery; and

¢“(ii) whose—

“(I) fetal weight is greater than 500 grams;

““(IT) in the event fetal weight is unknown,
duration in utero exceeds 22 completed
weeks of gestation; or

‘(ITI) in the event neither fetal weight nor
duration in utero is known, body length
(crown-to-heel) is 25 centimeters or more.
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‘(B) The term does not include any fetus
or child extracted for purposes of an abor-
tion.”.

(b) CONFORMING  AMENDMENT.—Section
101(4)(A) is amended by striking ‘‘section
1965(10)(B)”’ in the matter preceding clause
(i) and inserting ‘‘subparagraph (B) or (C) of
section 1965(10)’.

SA 4571. Mr. NELSON of Nebraska
submitted an amendment intended to
be proposed by him to the bill S. 1315,
to amend title 38, United States Code,
to enhance life insurance benefits for
disabled veterans, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the end of title VI, add the following:
SEC. 604. PAYMENTS TO INDIVIDUALS WHO

SERVED DURING WORLD WAR II IN
THE UNITED STATES MERCHANT MA-
RINE.

(a) ESTABLISHMENT OF COMPENSATION
FuND.—Subchapter II of chapter 5 of title 38,
United States Code, is amended by adding at
the end the following new section:

“§532. Merchant Mariner Equity Compensa-
tion Fund

‘‘(a) COMPENSATION FUND.—(1) There is in
the general fund of the Treasury a fund to be
known as the ‘Merchant Mariner Equity
Compensation Fund’ (in this section referred
to as the ‘compensation fund’).

‘“(2) Subject to the availability of appro-
priations for such purpose, amounts in the
fund shall be available to the Secretary
without fiscal year limitation to make pay-
ments to eligible individuals in accordance
with this section.

“(b) ELIGIBLE INDIVIDUALS.—(1) An eligible
individual is an individual who—

““(A) before October 1, 2009, submits to the
Secretary an application containing such in-
formation and assurances as the Secretary
may require;

‘“(B) has not received benefits under the
Servicemen’s Readjustment Act of 1944 (Pub-
lic Law 78-346); and

‘(C) has engaged in qualified service.

‘“(2) For purposes of paragraph (1), a person
has engaged in qualified service if, between
December 7, 1941, and December 31, 1946, the

person—
‘““(A) was a member of the United States
merchant marine (including the Army

Transport Service and the Naval Transport
Service) serving as a crewmember of a vessel
that was—

‘‘(i) operated by the War Shipping Admin-
istration or the Office of Defense Transpor-
tation (or an agent of the Administration or
Office);

‘‘(ii) operated in waters other than inland
waters, the Great Lakes, and other lakes,
bays, and harbors of the United States;

‘“(iii) under contract or charter to, or prop-
erty of, the Government of the United
States; and

‘“(iv) serving the Armed Forces; and

‘“(B) while so serving, was licensed or oth-
erwise documented for service as a crew-
member of such a vessel by an officer or em-
ployee of the United States authorized to li-
cense or document the person for such serv-
ice.

‘‘(c) AMOUNT OF PAYMENTS.—The Secretary
shall make a monthly payment out of the
compensation fund in the amount of $1,000 to
an eligible individual. The Secretary shall
make such payments to eligible individuals
in the order in which the Secretary receives
the applications of the eligible individuals.

“(d) AUTHORIZATION OF APPROPRIATIONS.—
(1) There are authorized to be appropriated
to the compensation fund amounts as fol-
lows:
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“(A) For fiscal year 2009, $120,000,000.

‘(B) For fiscal year 2010, $108,000,000.

“(C) For fiscal year 2011, $97,000,000.

‘(D) For fiscal year 2012, $85,000,000.

‘“(E) For fiscal year 2013, $75,000,000.

‘“(2) Funds appropriated to carry out this
section shall remain available until ex-
pended.

‘“(e) REPORTS.—The Secretary shall in-
clude, in documents submitted to Congress
by the Secretary in support of the Presi-
dent’s budget for each fiscal year, detailed
information on the operation of the com-
pensation fund, including the number of ap-
plicants, the number of eligible individuals
receiving benefits, the amounts paid out of
the compensation fund, the administration
of the compensation fund, and an estimate of
the amounts necessary to fully fund the
compensation fund for that fiscal year and
each of the three subsequent fiscal years.

“(fy REGULATIONS.—The Secretary shall
prescribe regulations to carry out this sec-
tion.”.

(b) REGULATIONS.—Not later than 180 days
after the date of the enactment of this Act,
the Secretary shall prescribe the regulations
required under section 532(f) of title 38,
United States Code, as added by subsection
(a).

(¢c) CLERICAL AMENDMENT.—The table of
sections at the beginning of such chapter is
amended by inserting after the item related
to section 531 the following new item:
¢632. Merchant Mariner Equity Compensa-

tion Fund.”.

SA 4572. Mr. BURR (for himself, Mr.
VITTER, Mr. ISAKSON, and Mr. CRAIG)
proposed an amendment to the bill S.
1315, to amend title 38, United States
Code, to enhance life insurance bene-
fits for disabled veterans, and for other
purposes; as follows:

Strike section 401 and insert the following:
SEC. 401. EXPANSION OF ELIGIBILITY FOR BENE-

FITS PROVIDED BY DEPARTMENT OF
VETERANS AFFAIRS FOR CERTAIN
SERVICE IN THE ORGANIZED MILI-
TARY FORCES OF THE COMMON-
WEALTH OF THE PHILIPPINES AND
THE PHILIPPINE SCOUTS.

(a) MODIFICATION OF STATUS OF CERTAIN
SERVICE.—

(1) IN GENERAL.—Section 107 is amended to
read as follows:

“§107. Certain service with Philippine forces
deemed to be active service

‘‘(a) IN GENERAL.—Service described in sub-
section (b) shall be deemed to have been ac-
tive military, naval, or air service for pur-
poses of any law of the United States confer-
ring rights, privileges, or benefits upon any
individual by reason of the service of such
individual or the service of any other indi-
vidual in the Armed Forces.

“(b) SERVICE DESCRIBED.—Service
scribed in this subsection is service—

‘(1) before July 1, 1946, in the organized
military forces of the Government of the
Commonwealth of the Philippines, while
such forces were in the service of the Armed
Forces of the United States pursuant to the
military order of the President dated July
26, 1941, including among such military
forces organized guerrilla forces under com-
manders appointed, designated, or subse-
quently recognized by the Commander in
Chief, Southwest Pacific Area, or other com-
petent authority in the Army of the United
States; or

‘(2) in the Philippine Scouts under section
14 of the Armed Forces Voluntary Recruit-
ment Act of 1945 (59 Stat. 538).

‘“(c) DEPENDENCY AND INDEMNITY COM-
PENSATION FOR CERTAIN RECIPIENTS RESIDING

de-
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OUTSIDE THE UNITED STATES.—(1) Depend-
ency and indemnity compensation provided
under chapter 13 of this title to an individual
described in paragraph (2) shall be made at a
rate of $0.50 for each dollar authorized.

‘(2) An individual described in this para-
graph is an individual who resides outside
the United States and is entitled to depend-
ency and indemnity compensation under
chapter 13 of this title based on service de-
scribed in subsection (b).

‘(d) EXCEPTION ON PENSION AND DEATH
PENSION FOR INDIVIDUALS RESIDING OUTSIDE
THE UNITED STATES.—An individual who re-
sides outside the United States shall not,
while so residing, be entitled to a pension
under subchapter II or IITI of chapter 15 of
this title based on service described in sub-
section (b).

““(e) UNITED STATES DEFINED.—In this sec-
tion, the term ‘United States’ means the
States, the District of Columbia, Puerto
Rico, Guam, American Samoa, the Virgin Is-
lands, the Commonwealth of the Northern
Mariana Islands, and any other possession or
territory of the United States.”.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 1 is
amended by striking the item related to sec-
tion 107 and inserting the following new
item:
¢“107. Certain service with Philippine forces

deemed to be active service.”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall apply with re-
spect to the payment or provision of benefits
on or April 1, 2009. No benefits are payable or
are required to be provided by reason of such
amendment for any period before such date.

(b) PENSION AND DEATH PENSION BENEFIT
PROTECTION.—Notwithstanding any other
provision of law, a veteran with service de-
scribed in section 107(b) of title 38, United
States Code (as added by subsection (a)), who
is receiving benefits under a Federal or fed-
erally assisted program as of April 1, 2009, or
a survivor of such veteran who is receiving
such benefits as that date, may not be re-
quired to apply for or receive benefits under
chapter 15 of such title if the receipt of such
benefits would—

(1) make such veteran or survivor ineli-
gible for any Federal or federally assisted
program for which such veteran or survivor
qualifies; or

(2) reduce the amount of benefit such vet-
eran or survivor would receive from any Fed-
eral or federally assisted program for which
such veteran or survivor qualifies.

(¢) INCREASE IN SPECIALLY ADAPTED HOUS-
ING BENEFITS FOR DISABLED VETERANS.—

(1) IN GENERAL.—Section 2102 is amended—

(A) in subsection (b)(2), by striking
¢‘$10,000”" and inserting <‘$11,000°’;

(B) in subsection (d)—

(i) in paragraph (1), by striking ‘$50,000"
and inserting ‘‘$565,000°’; and

(ii) in paragraph (2), by striking ‘‘$10,000"’
and inserting ‘‘$11,000"’; and

(C) by adding at the end the following new
subsection:

“(e)(1) Effective on October 1 of each year
(beginning in 2009), the Secretary shall in-
crease the amounts described in subsection
(b)(2) and paragraphs (1) and (2) of subsection
(d) in accordance with this subsection.

‘“(2) The increase in amounts under para-
graph (1) to take effect on October 1 of a year
shall be by an amount of such amounts equal
to the percentage by which—

“‘(A) the residential home cost-of-construc-
tion index for the preceding calendar year,
exceeds

‘‘(B) the residential home cost-of-construc-
tion index for the year preceding the year de-
scribed in subparagraph (A).

‘“(3) The Secretary shall establish a resi-
dential home cost-of-construction index for
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the purposes of this subsection. The index
shall reflect a uniform, national average
change in the cost of residential home con-
struction, determined on a calendar year
basis. The Secretary may use an index devel-
oped in the private sector that the Secretary
determines is appropriate for purposes of
this subsection.”.

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall take effect on
April 1, 2009, and shall apply with respect to
payments made in accordance with section
2102 of title 38, United States Code, on or
after that date.

(d) ANNUAL ADJUSTMENT OF AMOUNT OF
BURIAL AND FUNERAL EXPENSES FOR DEATHS
FROM SERVICE-CONNECTED DISABILITY.—Sec-
tion 2307 is amended—

(1) by inserting ‘‘(a)’’ before ‘‘In any case’’;
and

(2) by adding at the end the following new
subsection:

‘“(b) With respect to any fiscal year, the
Secretary shall provide a percentage in-
crease (rounded to the nearest dollar) in the
amount authorized by subsection (a)(1) by
the amount equal to the percentage of such
amount by which—

‘(1) the Consumer Price Index (all items,
United States city average) for the 12-month
period ending on the June 30 preceding the
beginning of the fiscal year for which the in-
crease is made, exceeds

‘“(2) the Consumer Price Index for the 12-
month period preceding the 12-month period
described in paragraph (1).”.

(e) INCREASE IN ASSISTANCE FOR PROVIDING
AUTOMOBILES OR OTHER CONVEYANCES TO
CERTAIN DISABLED VETERANS.—

(1) IN GENERAL.—Section 3902 is amended—

(A) in subsection (a), by striking ‘‘$11,000”’
and inserting ‘‘$15,000"’; and

(B) by adding at the end the following new
subsection:

‘“‘(e) Effective on October 1 of each year
(beginning in 2009), the Secretary shall in-
crease the amount described in subsection
(a) by a percentage of such amount equal to
the percentage by which—

‘(1) the Consumer Price Index (all items,
United States city average) for the 12-month
period ending on the June 30 preceding the
beginning of the fiscal year for which the in-
crease is made, exceeds

‘“(2) the Consumer Price Index for the 12-
month period preceding the 12-month period
described in paragraph (1).”.

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall take effect on
April 1, 2009, and shall apply with respect to
payments made in accordance with section
3902 of title 38, United States Code, on or
after that date.

SA 4573. Ms. SNOWE (for herself, Mr.
KENNEDY, and Mr. ENzI) submitted an
amendment intended to be proposed by
her to the bill H.R. 493, to prohibit dis-
crimination on the basis of genetic in-
formation with respect to health insur-
ance and employment; which was or-
dered to lie on the table; as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Genetic Information Nondiscrimination
Act of 2008".

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Findings.
TITLE I-GENETIC NONDISCRIMINATION
IN HEALTH INSURANCE
Sec. 101. Amendments to Employee Retire-
ment Income Security Act of
1974.
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Sec. 102. Amendments to the Public Health
Service Act.

Sec. 103. Amendments to the Internal Rev-
enue Code of 1986.

Sec. 104. Amendments to title XVIII of the
Social Security Act relating to
medigap.

Sec. 105. Privacy and confidentiality.

Sec. 106. Assuring coordination.

TITLE II—PROHIBITING EMPLOYMENT
DISCRIMINATION ON THE BASIS OF GE-
NETIC INFORMATION

Sec. 201. Definitions.

Sec. 202. Employer practices.

Sec. 203. Employment agency practices.

Sec. 204. Labor organization practices.

Sec. 205. Training programs.

Sec. 206. Confidentiality of genetic informa-
tion.

Remedies and enforcement.

Disparate impact.

Construction.

Medical information that is not ge-
netic information.

Regulations.

Sec. 212. Authorization of appropriations.

Sec. 213. Effective date.

TITLE III—MISCELLANEOUS PROVISIONS

Sec. 301. Severability.
Sec. 302. Child labor protections.
SEC. 2. FINDINGS.

Congress makes the following findings:

(1) Deciphering the sequence of the human
genome and other advances in genetics open
major new opportunities for medical
progress. New knowledge about the genetic
basis of illness will allow for earlier detec-
tion of illnesses, often before symptoms have
begun. Genetic testing can allow individuals
to take steps to reduce the likelihood that
they will contract a particular disorder. New
knowledge about genetics may allow for the
development of better therapies that are
more effective against disease or have fewer
side effects than current treatments. These
advances give rise to the potential misuse of
genetic information to discriminate in
health insurance and employment.

(2) The early science of genetics became
the basis of State laws that provided for the
sterilization of persons having presumed ge-
netic ‘‘defects’” such as mental retardation,
mental disease, epilepsy, blindness, and
hearing loss, among other conditions. The
first sterilization law was enacted in the
State of Indiana in 1907. By 1981, a majority
of States adopted sterilization laws to ‘‘cor-
rect” apparent genetic traits or tendencies.
Many of these State laws have since been re-
pealed, and many have been modified to in-
clude essential constitutional requirements
of due process and equal protection. How-
ever, the current explosion in the science of
genetics, and the history of sterilization
laws by the States based on early genetic
science, compels Congressional action in this
area.

(3) Although genes are facially neutral
markers, many genetic conditions and dis-
orders are associated with particular racial
and ethnic groups and gender. Because some
genetic traits are most prevalent in par-
ticular groups, members of a particular
group may be stigmatized or discriminated
against as a result of that genetic informa-
tion. This form of discrimination was evi-
dent in the 1970s, which saw the advent of
programs to screen and identify carriers of
sickle cell anemia, a disease which afflicts
African-Americans. Once again, State legis-
latures began to enact discriminatory laws
in the area, and in the early 1970s began
mandating genetic screening of all African
Americans for sickle cell anemia, leading to
discrimination and unnecessary fear. To al-
leviate some of this stigma, Congress in 1972
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passed the National Sickle Cell Anemia Con-
trol Act, which withholds Federal funding
from States unless sickle cell testing is vol-
untary.

(4) Congress has been informed of examples
of genetic discrimination in the workplace.
These include the use of pre-employment ge-
netic screening at Lawrence Berkeley Lab-
oratory, which led to a court decision in
favor of the employees in that case Norman-
Bloodsaw v. Lawrence Berkeley Laboratory
(135 F.3d 1260, 1269 (9th Cir. 1998)). Congress
clearly has a compelling public interest in
relieving the fear of discrimination and in
prohibiting its actual practice in employ-
ment and health insurance.

(56) Federal law addressing genetic dis-
crimination in health insurance and employ-
ment is incomplete in both the scope and
depth of its protections. Moreover, while
many States have enacted some type of ge-
netic non-discrimination law, these laws
vary widely with respect to their approach,
application, and level of protection. Congress
has collected substantial evidence that the
American public and the medical community
find the existing patchwork of State and
Federal laws to be confusing and inadequate
to protect them from discrimination. There-
fore Federal legislation establishing a na-
tional and uniform basic standard is nec-
essary to fully protect the public from dis-
crimination and allay their concerns about
the potential for discrimination, thereby al-
lowing individuals to take advantage of ge-
netic testing, technologies, research, and
new therapies.

TITLE I—GENETIC NONDISCRIMINATION
IN HEALTH INSURANCE

SEC. 101. AMENDMENTS TO EMPLOYEE RETIRE-
MENT INCOME SECURITY ACT OF
1974.

(a) NO DISCRIMINATION IN GROUP PREMIUMS
BASED ON GENETIC INFORMATION.—Section
702(b) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1182(b)) is
amended—

(1) in paragraph (2)(A), by inserting before
the semicolon the following: ‘‘except as pro-
vided in paragraph (3)’’; and

(2) by adding at the end the following:

‘“(3) NO GROUP-BASED DISCRIMINATION ON
BASIS OF GENETIC INFORMATION.—

‘‘(A) IN GENERAL.—For purposes of this sec-
tion, a group health plan, and a health insur-
ance issuer offering group health insurance
coverage in connection with a group health
plan, may not adjust premium or contribu-
tion amounts for the group covered under
such plan on the basis of genetic informa-
tion.

‘“(B) RULE OF CONSTRUCTION.—Nothing in
subparagraph (A) or in paragraphs (1) and (2)
of subsection (d) shall be construed to limit
the ability of a health insurance issuer offer-
ing health insurance coverage in connection
with a group health plan to increase the pre-
mium for an employer based on the mani-
festation of a disease or disorder of an indi-
vidual who is enrolled in the plan. In such
case, the manifestation of a disease or dis-
order in one individual cannot also be used
as genetic information about other group
members and to further increase the pre-
mium for the employer.”.

(b) LIMITATIONS ON GENETIC TESTING; PRO-
HIBITION ON COLLECTION OF GENETIC INFORMA-
TION; APPLICATION TO ALL PLANS.—Section
702 of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1182) is amended
by adding at the end the following:

¢(¢) GENETIC TESTING.—

(1) LIMITATION ON REQUESTING OR REQUIR-
ING GENETIC TESTING.—A group health plan,
and a health insurance issuer offering health
insurance coverage in connection with a
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group health plan, shall not request or re-
quire an individual or a family member of
such individual to undergo a genetic test.

‘(2) RULE OF CONSTRUCTION.—Paragraph (1)
shall not be construed to limit the authority
of a health care professional who is providing
health care services to an individual to re-
quest that such individual undergo a genetic
test.

‘‘(3) RULE OF CONSTRUCTION REGARDING PAY-
MENT.—

‘‘(A) IN GENERAL.—Nothing in paragraph (1)
shall be construed to preclude a group health
plan, or a health insurance issuer offering
health insurance coverage in connection
with a group health plan, from obtaining and
using the results of a genetic test in making
a determination regarding payment (as such
term is defined for the purposes of applying
the regulations promulgated by the Sec-
retary of Health and Human Services under
part C of title XTI of the Social Security Act
and section 264 of the Health Insurance Port-
ability and Accountability Act of 1996, as
may be revised from time to time) consistent
with subsection (a).

‘(B) LIMITATION.—For purposes of subpara-
graph (A), a group health plan, or a health
insurance issuer offering health insurance
coverage in connection with a group health
plan, may request only the minimum
amount of information necessary to accom-
plish the intended purpose.

“(4) RESEARCH EXCEPTION.—Notwith-
standing paragraph (1), a group health plan,
or a health insurance issuer offering health
insurance coverage in connection with a
group health plan, may request, but not re-
quire, that a participant or beneficiary un-
dergo a genetic test if each of the following
conditions is met:

‘“(A) The request is made, in writing, pur-
suant to research that complies with part 46
of title 45, Code of Federal Regulations, or
equivalent Federal regulations, and any ap-
plicable State or local law or regulations for
the protection of human subjects in re-
search.

‘(B) The plan or issuer clearly indicates to
each participant or beneficiary, or in the
case of a minor child, to the legal guardian
of such beneficiary, to whom the request is
made that—

‘(i) compliance with the request is vol-
untary; and

‘“(ii) non-compliance will have no effect on
enrollment status or premium or contribu-
tion amounts.

‘(C) No genetic information collected or
acquired under this paragraph shall be used
for underwriting purposes.

‘(D) The plan or issuer notifies the Sec-
retary in writing that the plan or issuer is
conducting activities pursuant to the excep-
tion provided for under this paragraph, in-
cluding a description of the activities con-
ducted.

‘“(E) The plan or issuer complies with such
other conditions as the Secretary may by
regulation require for activities conducted
under this paragraph.

‘(d) PROHIBITION ON COLLECTION OF GE-
NETIC INFORMATION.—

‘(1) IN GENERAL.—A group health plan, and
a health insurance issuer offering health in-
surance coverage in connection with a group
health plan, shall not request, require, or
purchase genetic information for under-
writing purposes (as defined in section 733).

¢“(2) PROHIBITION ON COLLECTION OF GENETIC
INFORMATION PRIOR TO ENROLLMENT.—A group
health plan, and a health insurance issuer of-
fering health insurance coverage in connec-
tion with a group health plan, shall not re-
quest, require, or purchase genetic informa-
tion with respect to any individual prior to
such individual’s enrollment under the plan
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or coverage in connection with such enroll-
ment.

¢(3) INCIDENTAL COLLECTION.—If a group
health plan, or a health insurance issuer of-
fering health insurance coverage in connec-
tion with a group health plan, obtains ge-
netic information incidental to the request-
ing, requiring, or purchasing of other infor-
mation concerning any individual, such re-
quest, requirement, or purchase shall not be
considered a violation of paragraph (2) if
such request, requirement, or purchase is not
in violation of paragraph (1).

‘“(e) APPLICATION TO ALL PLANS.—The pro-
visions of subsections (a)(1)(F), (b)(3), (¢), and
(d), and subsection (b)(1) and section 701 with
respect to genetic information, shall apply
to group health plans and health insurance
issuers without regard to section 732(a).”’.

(¢) APPLICATION TO GENETIC INFORMATION
OF A FETUS OR EMBRYO.—Such section is fur-
ther amended by adding at the end the fol-
lowing:

“(f) GENETIC INFORMATION OF A FETUS OR
EMBRYO.—Any reference in this part to ge-
netic information concerning an individual
or family member of an individual shall—

‘(1) with respect to such an individual or
family member of an individual who is a
pregnant woman, include genetic informa-
tion of any fetus carried by such pregnant
woman; and

‘(2) with respect to an individual or family
member utilizing an assisted reproductive
technology, include genetic information of
any embryo legally held by the individual or
family member.”’.

(d) DEFINITIONS.—Section 733(d) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1191b(d)) is amended by adding
at the end the following:

‘() FAMILY MEMBER.—The term ‘family
member’ means, with respect to an indi-
vidual—

‘“(A) a dependent (as such term is used for
purposes of section 701(f)(2)) of such indi-
vidual, and

“(B) any other individual who is a first-de-
gree, second-degree, third-degree, or fourth-
degree relative of such individual or of an in-
dividual described in subparagraph (A).

¢‘(6) GENETIC INFORMATION.—

‘“(A) IN GENERAL.—The term ‘genetic infor-
mation’ means, with respect to any indi-
vidual, information about—

‘(i) such individual’s genetic tests,

‘“(ii) the genetic tests of family members of
such individual, and

‘“(iii) the manifestation of a disease or dis-
order in family members of such individual.

“(B) INCLUSION OF GENETIC SERVICES AND
PARTICIPATION IN GENETIC RESEARCH.—Such
term includes, with respect to any indi-
vidual, any request for, or receipt of, genetic
services, or participation in clinical research
which includes genetic services, by such in-
dividual or any family member of such indi-
vidual.

“(C) EXCLUSIONS.—The term ‘genetic infor-
mation’ shall not include information about
the sex or age of any individual.

“(7T) GENETIC TEST.—

‘“(A) IN GENERAL.—The term ‘genetic test’
means an analysis of human DNA, RNA,
chromosomes, proteins, or metabolites, that
detects genotypes, mutations, or chromo-
somal changes.

‘(B) EXCEPTIONS.—The term ‘genetic test’
does not mean—

‘(i) an analysis of proteins or metabolites
that does not detect genotypes, mutations,
or chromosomal changes; or

‘‘(i1) an analysis of proteins or metabolites
that is directly related to a manifested dis-
ease, disorder, or pathological condition that
could reasonably be detected by a health
care professional with appropriate training
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and expertise in the field of medicine in-
volved.

‘“(8) GENETIC SERVICES.—The term ‘genetic
services’ means—

“‘(A) a genetic test;

‘‘(B) genetic counseling (including obtain-
ing, interpreting, or assessing genetic infor-
mation); or

“(C) genetic education.

‘(9) UNDERWRITING PURPOSES.—The term
‘underwriting purposes’ means, with respect
to any group health plan, or health insur-
ance coverage offered in connection with a
group health plan—

““(A) rules for, or determination of, eligi-
bility (including enrollment and continued
eligibility) for benefits under the plan or
coverage;

‘“(B) the computation of premium or con-
tribution amounts under the plan or cov-
erage;

“(C) the application of any pre-existing
condition exclusion under the plan or cov-
erage; and

‘(D) other activities related to the cre-
ation, renewal, or replacement of a contract
of health insurance or health benefits.”.

(e) ERISA ENFORCEMENT.—Section 502 of
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1132) is amended—

(1) in subsection (a)(6), by striking *‘(7), or
(8)” and inserting ‘“(7), (8), or (9)”’;

(2) in subsection (b)(3), by striking ‘‘The
Secretary’” and inserting ‘‘Except as pro-
vided in subsections (¢)(9) and (a)(6) (with re-
spect to collecting civil penalties under sub-
section (¢)(9)), the Secretary’’; and

(3) in subsection (c¢), by redesignating para-
graph (9) as paragraph (10), and by inserting
after paragraph (8) the following new para-
graph:

‘“(9) SECRETARIAL ENFORCEMENT AUTHORITY
RELATING TO USE OF GENETIC INFORMATION.—

‘“‘(A) GENERAL RULE.—The Secretary may
impose a penalty against any plan sponsor of
a group health plan, or any health insurance
issuer offering health insurance coverage in
connection with the plan, for any failure by
such sponsor or issuer to meet the require-
ments of subsection (a)(1)(F), (b)(3), (¢), or (d)
of section 702 or section 701 or 702(b)(1) with
respect to genetic information, in connec-
tion with the plan.

“(B) AMOUNT.—

‘(i) IN GENERAL.—The amount of the pen-
alty imposed by subparagraph (A) shall be
$100 for each day in the noncompliance pe-
riod with respect to each participant or ben-
eficiary to whom such failure relates.

‘‘(ii) NONCOMPLIANCE PERIOD.—For purposes
of this paragraph, the term ‘noncompliance
period’ means, with respect to any failure,
the period—

“(I) beginning on the date such failure first
occurs; and

““(IT) ending on the date the failure is cor-
rected.

“(C) MINIMUM PENALTIES WHERE FAILURE
DISCOVERED.—Notwithstanding clauses (i)
and (ii) of subparagraph (D):

‘(i) IN GENERAL.—In the case of 1 or more
failures with respect to a participant or ben-
eficiary—

“(I) which are not corrected before the
date on which the plan receives a notice
from the Secretary of such violation; and

“(IT) which occurred or continued during
the period involved;
the amount of penalty imposed by subpara-
graph (A) by reason of such failures with re-
spect to such participant or beneficiary shall
not be less than $2,500.

¢(ii) HIGHER MINIMUM PENALTY WHERE VIO-
LATIONS ARE MORE THAN DE MINIMIS.—To the
extent violations for which any person is lia-
ble under this paragraph for any year are
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more than de minimis, clause (i) shall be ap-
plied by substituting ‘$15,000° for ‘$2,500° with
respect to such person.

(D) LIMITATIONS.—

‘(1) PENALTY NOT TO APPLY WHERE FAILURE
NOT DISCOVERED EXERCISING REASONABLE DILI-
GENCE.—No penalty shall be imposed by sub-
paragraph (A) on any failure during any pe-
riod for which it is established to the satis-
faction of the Secretary that the person oth-
erwise liable for such penalty did not know,
and exercising reasonable diligence would
not have known, that such failure existed.

“(ii) PENALTY NOT TO APPLY TO FAILURES
CORRECTED WITHIN CERTAIN PERIODS.—NO pen-
alty shall be imposed by subparagraph (A) on
any failure if—

““(I) such failure was due to reasonable
cause and not to willful neglect; and

““(IT1) such failure is corrected during the
30-day period beginning on the first date the
person otherwise liable for such penalty
knew, or exercising reasonable diligence
would have known, that such failure existed.

¢“(iii) OVERALL LIMITATION FOR UNINTEN-
TIONAL FAILURES.—In the case of failures
which are due to reasonable cause and not to
willful neglect, the penalty imposed by sub-
paragraph (A) for failures shall not exceed
the amount equal to the lesser of—

““(I) 10 percent of the aggregate amount
paid or incurred by the plan sponsor (or pred-
ecessor plan sponsor) during the preceding
taxable year for group health plans; or

““(IT) $500,000.

‘“‘(E) WAIVER BY SECRETARY.—In the case of
a failure which is due to reasonable cause
and not to willful neglect, the Secretary may
waive part or all of the penalty imposed by
subparagraph (A) to the extent that the pay-
ment of such penalty would be excessive rel-
ative to the failure involved.

‘“(F) DEFINITIONS.—Terms used in this
paragraph which are defined in section 733
shall have the meanings provided such terms
in such section.”.

(f) REGULATIONS AND EFFECTIVE DATE.—

(1) REGULATIONS.—The Secretary of Labor
shall issue final regulations not later than 12
months after the date of enactment of this
Act to carry out the amendments made by
this section.

(2) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to group health plans for plan years begin-
ning after the date that is 1 year after the
date of enactment of this Act.

SEC. 102. AMENDMENTS TO THE PUBLIC HEALTH
SERVICE ACT.

(a) AMENDMENTS RELATING TO THE GROUP
MARKET.—

(1) NO DISCRIMINATION IN GROUP PREMIUMS
BASED ON GENETIC INFORMATION.—Section
2702(b) of the Public Health Service Act (42
U.S.C. 300gg-1(b)) is amended—

(A) in paragraph (2)(A), by inserting before
the semicolon the following: ‘‘except as pro-
vided in paragraph (3)’’; and

(B) by adding at the end the following:

‘“(3) NO GROUP-BASED DISCRIMINATION ON
BASIS OF GENETIC INFORMATION.—

‘‘(A) IN GENERAL.—For purposes of this sec-
tion, a group health plan, and health insur-
ance issuer offering group health insurance
coverage in connection with a group health
plan, may not adjust premium or contribu-
tion amounts for the group covered under
such plan on the basis of genetic informa-
tion.

‘“(B) RULE OF CONSTRUCTION.—Nothing in
subparagraph (A) or in paragraphs (1) and (2)
of subsection (d) shall be construed to limit
the ability of a health insurance issuer offer-
ing health insurance coverage in connection
with a group health plan to increase the pre-
mium for an employer based on the mani-
festation of a disease or disorder of an indi-
vidual who is enrolled in the plan. In such
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case, the manifestation of a disease or dis-
order in one individual cannot also be used
as genetic information about other group
members and to further increase the pre-
mium for the employer.”.

(2) LIMITATIONS ON GENETIC TESTING; PROHI-
BITION ON COLLECTION OF GENETIC INFORMA-
TION; APPLICATION TO ALL PLANS.—Section
2702 of the Public Health Service Act (42
U.S.C. 300gg-1) is amended by adding at the
end the following:

““(c) GENETIC TESTING.—

‘(1) LIMITATION ON REQUESTING OR REQUIR-
ING GENETIC TESTING.—A group health plan,
and a health insurance issuer offering health
insurance coverage in connection with a
group health plan, shall not request or re-
quire an individual or a family member of
such individual to undergo a genetic test.

“(2) RULE OF CONSTRUCTION.—Paragraph (1)
shall not be construed to limit the authority
of a health care professional who is providing
health care services to an individual to re-
quest that such individual undergo a genetic
test.

¢“(3) RULE OF CONSTRUCTION REGARDING PAY-
MENT.—

‘‘(A) IN GENERAL.—Nothing in paragraph (1)
shall be construed to preclude a group health
plan, or a health insurance issuer offering
health insurance coverage in connection
with a group health plan, from obtaining and
using the results of a genetic test in making
a determination regarding payment (as such
term is defined for the purposes of applying
the regulations promulgated by the Sec-
retary under part C of title XI of the Social
Security Act and section 264 of the Health
Insurance Portability and Accountability
Act of 1996, as may be revised from time to
time) consistent with subsection (a).

‘(B) LIMITATION.—For purposes of subpara-
graph (A), a group health plan, or a health
insurance issuer offering health insurance
coverage in connection with a group health
plan, may request only the minimum
amount of information necessary to accom-
plish the intended purpose.

“4) RESEARCH EXCEPTION.—Notwith-
standing paragraph (1), a group health plan,
or a health insurance issuer offering health
insurance coverage in connection with a
group health plan, may request, but not re-
quire, that a participant or beneficiary un-
dergo a genetic test if each of the following
conditions is met:

‘““(A) The request is made pursuant to re-
search that complies with part 46 of title 45,
Code of Federal Regulations, or equivalent
Federal regulations, and any applicable
State or local law or regulations for the pro-
tection of human subjects in research.

‘“(B) The plan or issuer clearly indicates to
each participant or beneficiary, or in the
case of a minor child, to the legal guardian
of such beneficiary, to whom the request is
made that—

‘“(i) compliance with the request is vol-
untary; and

‘(ii) non-compliance will have no effect on
enrollment status or premium or contribu-
tion amounts.

‘“(C) No genetic information collected or
acquired under this paragraph shall be used
for underwriting purposes.

‘(D) The plan or issuer notifies the Sec-
retary in writing that the plan or issuer is
conducting activities pursuant to the excep-
tion provided for under this paragraph, in-
cluding a description of the activities con-
ducted.

‘‘(E) The plan or issuer complies with such
other conditions as the Secretary may by
regulation require for activities conducted
under this paragraph.

“(d) PROHIBITION ON
NETIC INFORMATION.—

COLLECTION OF GE-
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‘(1) IN GENERAL.—A group health plan, and
a health insurance issuer offering health in-
surance coverage in connection with a group
health plan, shall not request, require, or
purchase genetic information for under-
writing purposes (as defined in section 2791).

*“(2) PROHIBITION ON COLLECTION OF GENETIC
INFORMATION PRIOR TO ENROLLMENT.—A group
health plan, and a health insurance issuer of-
fering health insurance coverage in connec-
tion with a group health plan, shall not re-
quest, require, or purchase genetic informa-
tion with respect to any individual prior to
such individual’s enrollment under the plan
or coverage in connection with such enroll-
ment.

¢“(3) INCIDENTAL COLLECTION.—If a group
health plan, or a health insurance issuer of-
fering health insurance coverage in connec-
tion with a group health plan, obtains ge-
netic information incidental to the request-
ing, requiring, or purchasing of other infor-
mation concerning any individual, such re-
quest, requirement, or purchase shall not be
considered a violation of paragraph (2) if
such request, requirement, or purchase is not
in violation of paragraph (1).

‘‘(e) APPLICATION TO ALL PLANS.—The pro-
visions of subsections (a)(1)(F), (b)(3), (¢c) ,
and (d) and subsection (b)(1) and section 2701
with respect to genetic information, shall
apply to group health plans and health insur-
ance issuers without regard to section
2721(a).”.

(3) APPLICATION TO GENETIC INFORMATION OF
A FETUS OR EMBRYO.—Such section is further
amended by adding at the end the following:

“(f) GENETIC INFORMATION OF A FETUS OR
EMBRYO.—Any reference in this part to ge-
netic information concerning an individual
or family member of an individual shall—

‘(1) with respect to such an individual or
family member of an individual who is a
pregnant woman, include genetic informa-
tion of any fetus carried by such pregnant
woman; and

‘(2) with respect to an individual or family
member utilizing an assisted reproductive
technology, include genetic information of
any embryo legally held by the individual or
family member.”.

(4) DEFINITIONS.—Section 2791(d) of the
Public Health Service Act (42 U.S.C. 300gg—
91(d)) is amended by adding at the end the
following:

‘(15) FAMILY MEMBER.—The term ‘family
member’ means, with respect to any indi-
vidual—

‘“(A) a dependent (as such term is used for
purposes of section 2701(f)(2)) of such indi-
vidual; and

‘(B) any other individual who is a first-de-
gree, second-degree, third-degree, or fourth-
degree relative of such individual or of an in-
dividual described in subparagraph (A).

¢“(16) GENETIC INFORMATION.—

‘‘(A) IN GENERAL.—The term ‘genetic infor-
mation’ means, with respect to any indi-
vidual, information about—

‘(i) such individual’s genetic tests,

‘“(ii) the genetic tests of family members of
such individual, and

‘‘(iii) the manifestation of a disease or dis-
order in family members of such individual.

“(B) INCLUSION OF GENETIC SERVICES AND
PARTICIPATION IN GENETIC RESEARCH.—Such
term includes, with respect to any indi-
vidual, any request for, or receipt of, genetic
services, or participation in clinical research
which includes genetic services, by such in-
dividual or any family member of such indi-
vidual.

‘(C) EXCLUSIONS.—The term ‘genetic infor-
mation’ shall not include information about
the sex or age of any individual.

“(17) GENETIC TEST.—

‘“(A) IN GENERAL.—The term ‘genetic test’
means an analysis of human DNA, RNA,
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chromosomes, proteins, or metabolites, that
detects genotypes, mutations, or chromo-
somal changes.

‘(B) EXCEPTIONS.—The term ‘genetic test’
does not mean—

‘(i) an analysis of proteins or metabolites
that does not detect genotypes, mutations,
or chromosomal changes; or

‘‘(ii) an analysis of proteins or metabolites
that is directly related to a manifested dis-
ease, disorder, or pathological condition that
could reasonably be detected by a health
care professional with appropriate training
and expertise in the field of medicine in-
volved.

¢‘(18) GENETIC SERVICES.—The term ‘genetic
services’ means—

‘“(A) a genetic test;

‘(B) genetic counseling (including obtain-
ing, interpreting, or assessing genetic infor-
mation); or

‘(C) genetic education.

‘(19) UNDERWRITING PURPOSES.—The term
‘underwriting purposes’ means, with respect
to any group health plan, or health insur-
ance coverage offered in connection with a
group health plan—

““(A) rules for, or determination of, eligi-
bility (including enrollment and continued
eligibility) for benefits under the plan or
coverage;

‘“(B) the computation of premium or con-
tribution amounts under the plan or cov-
erage;

‘(C) the application of any pre-existing
condition exclusion under the plan or cov-
erage; and

‘(D) other activities related to the cre-
ation, renewal, or replacement of a contract
of health insurance or health benefits.”.

(6) REMEDIES AND ENFORCEMENT.—Section
2722(b) of the Public Health Service Act (42
U.S.C. 300gg—22(b)) is amended by adding at
the end the following:

‘“(3) ENFORCEMENT AUTHORITY RELATING TO
GENETIC DISCRIMINATION.—

‘““(A) GENERAL RULE.—In the cases de-
scribed in paragraph (1), notwithstanding the
provisions of paragraph (2)(C), the suc-
ceeding subparagraphs of this paragraph
shall apply with respect to an action under
this subsection by the Secretary with re-
spect to any failure of a health insurance
issuer in connection with a group health
plan, to meet the requirements of subsection
(a)(1)(F), (b)(3), (c), or (d) of section 2702 or
section 2701 or 2702(b)(1) with respect to ge-
netic information in connection with the
plan.

“(B) AMOUNT.—

‘(i) IN GENERAL.—The amount of the pen-
alty imposed under this paragraph shall be
$100 for each day in the noncompliance pe-
riod with respect to each participant or ben-
eficiary to whom such failure relates.

‘‘(ii) NONCOMPLIANCE PERIOD.—For purposes
of this paragraph, the term ‘noncompliance
period’ means, with respect to any failure,
the period—

“(I) beginning on the date such failure first
occurs; and

““(IT) ending on the date the failure is cor-
rected.

“(C) MINIMUM PENALTIES WHERE FAILURE
DISCOVERED.—Notwithstanding clauses (i)
and (ii) of subparagraph (D):

‘(i) IN GENERAL.—In the case of 1 or more
failures with respect to an individual—

“(I) which are not corrected before the
date on which the plan receives a notice
from the Secretary of such violation; and

“(IT) which occurred or continued during
the period involved;
the amount of penalty imposed by subpara-
graph (A) by reason of such failures with re-
spect to such individual shall not be less
than $2,500.
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¢‘(ii) HIGHER MINIMUM PENALTY WHERE VIO-
LATIONS ARE MORE THAN DE MINIMIS.—To the
extent violations for which any person is lia-
ble under this paragraph for any year are
more than de minimis, clause (i) shall be ap-
plied by substituting ‘$15,000° for ‘$2,500° with
respect to such person.

(D) LIMITATIONS.—

(i) PENALTY NOT TO APPLY WHERE FAILURE
NOT DISCOVERED EXERCISING REASONABLE DILI-
GENCE.—No penalty shall be imposed by sub-
paragraph (A) on any failure during any pe-
riod for which it is established to the satis-
faction of the Secretary that the person oth-
erwise liable for such penalty did not know,
and exercising reasonable diligence would
not have known, that such failure existed.

“(i1) PENALTY NOT TO APPLY TO FAILURES
CORRECTED WITHIN CERTAIN PERIODS.—NO pen-
alty shall be imposed by subparagraph (A) on
any failure if—

“(I) such failure was due to reasonable
cause and not to willful neglect; and

‘“(IT) such failure is corrected during the
30-day period beginning on the first date the
person otherwise liable for such penalty
knew, or exercising reasonable diligence
would have known, that such failure existed.

¢“(iii) OVERALL LIMITATION FOR UNINTEN-
TIONAL FAILURES.—In the case of failures
which are due to reasonable cause and not to
willful neglect, the penalty imposed by sub-
paragraph (A) for failures shall not exceed
the amount equal to the lesser of—

‘“(I) 10 percent of the aggregate amount
paid or incurred by the employer (or prede-
cessor employer) during the preceding tax-
able year for group health plans; or

““(II) $500,000.

‘‘(E) WAIVER BY SECRETARY.—In the case of
a failure which is due to reasonable cause
and not to willful neglect, the Secretary may
waive part or all of the penalty imposed by
subparagraph (A) to the extent that the pay-
ment of such penalty would be excessive rel-
ative to the failure involved.”.

(b) AMENDMENT RELATING TO THE INDI-
VIDUAL MARKET.—

(1) IN GENERAL.—The first subpart 3 of part
B of title XXVII of the Public Health Service
Act (42 U.S.C. 300gg-51 et seq.) (relating to
other requirements) is amended—

(A) by redesignating such subpart as sub-
part 2; and

(B) by adding at the end the following:
“SEC. 2753. PROHIBITION OF HEALTH DISCRIMI-

NATION ON THE BASIS OF GENETIC
INFORMATION.

‘‘(a) PROHIBITION ON GENETIC INFORMATION
AS A CONDITION OF ELIGIBILITY.—

‘(1) IN GENERAL.—A health insurance
issuer offering health insurance coverage in
the individual market may not establish
rules for the eligibility (including continued
eligibility) of any individual to enroll in in-
dividual health insurance coverage based on
genetic information.

‘(2) RULE OF CONSTRUCTION.—Nothing in
paragraph (1) or in paragraphs (1) and (2) of
subsection (e) shall be construed to preclude
a health insurance issuer from establishing
rules for eligibility for an individual to en-
roll in individual health insurance coverage
based on the manifestation of a disease or
disorder in that individual, or in a family
member of such individual where such fam-
ily member is covered under the policy that
covers such individual.

“(b) PROHIBITION ON GENETIC INFORMATION
IN SETTING PREMIUM RATES.—

‘(1) IN GENERAL.—A health insurance
issuer offering health insurance coverage in
the individual market shall not adjust pre-
mium or contribution amounts for an indi-
vidual on the basis of genetic information
concerning the individual or a family mem-
ber of the individual.
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‘““(2) RULE OF CONSTRUCTION.—Nothing in
paragraph (1) or in paragraphs (1) and (2) of
subsection (e) shall be construed to preclude
a health insurance issuer from adjusting pre-
mium or contribution amounts for an indi-
vidual on the basis of a manifestation of a
disease or disorder in that individual, or in a
family member of such individual where
such family member is covered under the
policy that covers such individual. In such
case, the manifestation of a disease or dis-
order in one individual cannot also be used
as genetic information about other individ-
uals covered under the policy issued to such
individual and to further increase premiums
or contribution amounts.

‘“(c) PROHIBITION ON GENETIC INFORMATION
AS PREEXISTING CONDITION.—

‘(1) IN GENERAL.—A health insurance
issuer offering health insurance coverage in
the individual market may not, on the basis
of genetic information, impose any pre-
existing condition exclusion (as defined in
section 2701(b)(1)(A)) with respect to such
coverage.

‘(2) RULE OF CONSTRUCTION.—Nothing in
paragraph (1) or in paragraphs (1) and (2) of
subsection (e) shall be construed to preclude
a health insurance issuer from imposing any
preexisting condition exclusion for an indi-
vidual with respect to health insurance cov-
erage on the basis of a manifestation of a
disease or disorder in that individual.

*“(d) GENETIC TESTING.—

(1) LIMITATION ON REQUESTING OR REQUIR-
ING GENETIC TESTING.—A health insurance
issuer offering health insurance coverage in
the individual market shall not request or
require an individual or a family member of
such individual to undergo a genetic test.

‘(2) RULE OF CONSTRUCTION.—Paragraph (1)
shall not be construed to limit the authority
of a health care professional who is providing
health care services to an individual to re-
quest that such individual undergo a genetic
test.

““(3) RULE OF CONSTRUCTION REGARDING PAY-
MENT.—

‘“(A) IN GENERAL.—Nothing in paragraph (1)
shall be construed to preclude a health insur-
ance issuer offering health insurance cov-
erage in the individual market from obtain-
ing and using the results of a genetic test in
making a determination regarding payment
(as such term is defined for the purposes of
applying the regulations promulgated by the
Secretary under part C of title XI of the So-
cial Security Act and section 264 of the
Health Insurance Portability and Account-
ability Act of 1996, as may be revised from
time to time) consistent with subsection (a)
and (c).

‘(B) LIMITATION.—For purposes of subpara-
graph (A), a health insurance issuer offering
health insurance coverage in the individual
market may request only the minimum
amount of information necessary to accom-
plish the intended purpose.

“(4) RESEARCH EXCEPTION.—Notwith-
standing paragraph (1), a health insurance
issuer offering health insurance coverage in
the individual market may request, but not
require, that an individual or a family mem-
ber of such individual undergo a genetic test
if each of the following conditions is met:

‘“(A) The request is made pursuant to re-
search that complies with part 46 of title 45,
Code of Federal Regulations, or equivalent
Federal regulations, and any applicable
State or local law or regulations for the pro-
tection of human subjects in research.

‘“(B) The issuer clearly indicates to each
individual, or in the case of a minor child, to
the legal guardian of such child, to whom the
request is made that—

‘(i) compliance with the request is vol-
untary; and
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‘‘(ii) non-compliance will have no effect on
enrollment status or premium or contribu-
tion amounts.

“(C) No genetic information collected or
acquired under this paragraph shall be used
for underwriting purposes.

‘(D) The issuer notifies the Secretary in
writing that the issuer is conducting activi-
ties pursuant to the exception provided for
under this paragraph, including a description
of the activities conducted.

‘““(E) The issuer complies with such other
conditions as the Secretary may by regula-
tion require for activities conducted under
this paragraph.

*‘(e) PROHIBITION ON COLLECTION OF GENETIC
INFORMATION.—

‘(1) IN GENERAL.—A health insurance
issuer offering health insurance coverage in
the individual market shall not request, re-
quire, or purchase genetic information for
underwriting purposes (as defined in section
2791).

*“(2) PROHIBITION ON COLLECTION OF GENETIC
INFORMATION PRIOR TO ENROLLMENT.—A
health insurance issuer offering health insur-
ance coverage in the individual market shall
not request, require, or purchase genetic in-
formation with respect to any individual
prior to such individual’s enrollment under
the plan in connection with such enrollment.

¢“(3) INCIDENTAL COLLECTION.—If a health
insurance issuer offering health insurance
coverage in the individual market obtains
genetic information incidental to the re-
questing, requiring, or purchasing of other
information concerning any individual, such
request, requirement, or purchase shall not
be considered a violation of paragraph (2) if
such request, requirement, or purchase is not
in violation of paragraph (1).

“(f) GENETIC INFORMATION OF A FETUS OR
EMBRYO.—Any reference in this part to ge-
netic information concerning an individual
or family member of an individual shall—

‘(1) with respect to such an individual or
family member of an individual who is a
pregnant woman, include genetic informa-
tion of any fetus carried by such pregnant
woman; and

‘“(2) with respect to an individual or family
member utilizing an assisted reproductive
technology, include genetic information of
any embryo legally held by the individual or
family member.”.

(2) REMEDIES AND ENFORCEMENT.—Section
2761(b) of the Public Health Service Act (42
U.S.C. 300gg-61(b)) is amended to read as fol-
lows:

“(b) SECRETARIAL ENFORCEMENT AUTHOR-
ITY.—The Secretary shall have the same au-
thority in relation to enforcement of the
provisions of this part with respect to issuers
of health insurance coverage in the indi-
vidual market in a State as the Secretary
has under section 2722(b)(2), and section
2722(b)(3) with respect to violations of ge-
netic nondiscrimination provisions, in rela-
tion to the enforcement of the provisions of
part A with respect to issuers of health in-
surance coverage in the small group market
in the State.”.

(¢) ELIMINATION OF OPTION OF NON-FEDERAL
GOVERNMENTAL PLANS T0O BE EXCEPTED FROM
REQUIREMENTS CONCERNING GENETIC INFOR-
MATION.—Section 2721(b)(2) of the Public
Health Service Act (42 U.S.C. 300gg-21(b)(2))
is amended—

(1) in subparagraph (A), by striking ‘If the
plan sponsor’ and inserting ‘‘Except as pro-
vided in subparagraph (D), if the plan spon-
sor’’; and

(2) by adding at the end the following:

‘(D) ELECTION NOT APPLICABLE TO REQUIRE-
MENTS CONCERNING GENETIC INFORMATION.—
The election described in subparagraph (A)
shall not be available with respect to the
provisions of subsections (a)(1)(F), (b)(3), (c),

CONGRESSIONAL RECORD — SENATE

and (d) of section 2702 and the provisions of
sections 2701 and 2702(b) to the extent that
such provisions apply to genetic informa-
tion.”.

(d) REGULATIONS AND EFFECTIVE DATE.—

(1) REGULATIONS.—Not later than 12
months after the date of enactment of this
Act, the Secretary of Health and Human
Services shall issue final regulations to
carry out the amendments made by this sec-
tion.

(2) EFFECTIVE DATE.—The amendments
made by this section shall apply—

(A) with respect to group health plans, and
health insurance coverage offered in connec-
tion with group health plans, for plan years
beginning after the date that is 1 year after
the date of enactment of this Act; and

(B) with respect to health insurance cov-
erage offered, sold, issued, renewed, in effect,
or operated in the individual market after
the date that is 1 year after the date of en-
actment of this Act.

SEC. 103. AMENDMENTS TO THE INTERNAL REV-
ENUE CODE OF 1986.

(a) NO DISCRIMINATION IN GROUP PREMIUMS
BASED ON GENETIC INFORMATION.—Subsection
(b) of section 9802 of the Internal Revenue
Code of 1986 is amended—

(1) in paragraph (2)(A), by inserting before
the semicolon the following: ‘‘except as pro-
vided in paragraph (3)’’; and

(2) by adding at the end the following:

“(3) NO GROUP-BASED DISCRIMINATION ON
BASIS OF GENETIC INFORMATION.—

‘“(A) IN GENERAL.—For purposes of this sec-
tion, a group health plan may not adjust pre-
mium or contribution amounts for the group
covered under such plan on the basis of ge-
netic information.

‘“(B) RULE OF CONSTRUCTION.—Nothing in
subparagraph (A) or in paragraphs (1) and (2)
of subsection (d) shall be construed to limit
the ability of a group health plan to increase
the premium for an employer based on the
manifestation of a disease or disorder of an
individual who is enrolled in the plan. In
such case, the manifestation of a disease or
disorder in one individual cannot also be
used as genetic information about other
group members and to further increase the
premium for the employer.”.

(b) LIMITATIONS ON GENETIC TESTING; PRO-
HIBITION ON COLLECTION OF GENETIC INFORMA-
TION; APPLICATION TO ALL PLANS.—Section
9802 of such Code is amended by redesig-
nating subsection (c) as subsection (f) and by
inserting after subsection (b) the following
new subsections:

““(c) GENETIC TESTING.—

‘(1) LIMITATION ON REQUESTING OR REQUIR-
ING GENETIC TESTING.—A group health plan
may not request or require an individual or
a family member of such individual to under-
go a genetic test.

‘“(2) RULE OF CONSTRUCTION.—Paragraph (1)
shall not be construed to limit the authority
of a health care professional who is providing
health care services to an individual to re-
quest that such individual undergo a genetic
test.

““(3) RULE OF CONSTRUCTION REGARDING PAY-
MENT.—

‘“(A) IN GENERAL.—Nothing in paragraph (1)
shall be construed to preclude a group health
plan from obtaining and using the results of
a genetic test in making a determination re-
garding payment (as such term is defined for
the purposes of applying the regulations pro-
mulgated by the Secretary of Health and
Human Services under part C of title XI of
the Social Security Act and section 264 of
the Health Insurance Portability and Ac-
countability Act of 1996, as may be revised
from time to time) consistent with sub-
section (a).

‘(B) LIMITATION.—For purposes of subpara-
graph (A), a group health plan may request
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only the minimum amount of information
necessary to accomplish the intended pur-
pose.

“(4) RESEARCH EXCEPTION.—Notwith-
standing paragraph (1), a group health plan
may request, but not require, that a partici-
pant or beneficiary undergo a genetic test if
each of the following conditions is met:

‘“(A) The request is made pursuant to re-
search that complies with part 46 of title 45,
Code of Federal Regulations, or equivalent
Federal regulations, and any applicable
State or local law or regulations for the pro-
tection of human subjects in research.

‘(B) The plan clearly indicates to each par-
ticipant or beneficiary, or in the case of a
minor child, to the legal guardian of such
beneficiary, to whom the request is made
that—

‘(i) compliance with the request is vol-
untary; and

‘‘(ii) non-compliance will have no effect on
enrollment status or premium or contribu-
tion amounts.

“(C) No genetic information collected or
acquired under this paragraph shall be used
for underwriting purposes.

‘(D) The plan notifies the Secretary in
writing that the plan is conducting activities
pursuant to the exception provided for under
this paragraph, including a description of the
activities conducted.

‘“(E) The plan complies with such other
conditions as the Secretary may by regula-
tion require for activities conducted under
this paragraph.

‘‘(d) PROHIBITION ON COLLECTION OF GE-
NETIC INFORMATION.—

‘(1 IN GENERAL.—A group health plan
shall not request, require, or purchase ge-
netic information for underwriting purposes
(as defined in section 9832).

“(2) PROHIBITION ON COLLECTION OF GENETIC
INFORMATION PRIOR TO ENROLLMENT.—A group
health plan shall not request, require, or
purchase genetic information with respect to
any individual prior to such individual’s en-
rollment under the plan or in connection
with such enrollment.

‘“(3) INCIDENTAL COLLECTION.—If a group
health plan obtains genetic information inci-
dental to the requesting, requiring, or pur-
chasing of other information concerning any
individual, such request, requirement, or
purchase shall not be considered a violation
of paragraph (2) if such request, requirement,
or purchase is not in violation of paragraph
D).

‘‘(e) APPLICATION TO ALL PLANS.—The pro-
visions of subsections (a)(1)(F), (b)(3), (¢), and
(d) and subsection (b)(1) and section 9801 with
respect to genetic information, shall apply
to group health plans without regard to sec-
tion 9831(a)(2).”.

(c) APPLICATION TO GENETIC INFORMATION
OF A FETUS OR EMBRYO.—Such section is fur-
ther amended by adding at the end the fol-
lowing:

“(f) GENETIC INFORMATION OF A FETUS OR
EMBRYO.—Any reference in this chapter to
genetic information concerning an indi-
vidual or family member of an individual
shall—

‘(1) with respect to such an individual or
family member of an individual who is a
pregnant woman, include genetic informa-
tion of any fetus carried by such pregnant
woman; and

‘(2) with respect to an individual or family
member utilizing an assisted reproductive
technology, include genetic information of
any embryo legally held by the individual or
family member.”’.

(d) DEFINITIONS.—Subsection (d) of section
9832 of such Code is amended by adding at
the end the following:
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‘“(6) FAMILY MEMBER.—The term ‘family
member’ means, with respect to any indi-
vidual—

“‘(A) a dependent (as such term is used for
purposes of section 9801(f)(2)) of such indi-
vidual, and

“(B) any other individual who is a first-de-
gree, second-degree, third-degree, or fourth-
degree relative of such individual or of an in-
dividual described in subparagraph (A).

*“(7) GENETIC INFORMATION.—

““(A) IN GENERAL.—The term ‘genetic infor-
mation’ means, with respect to any indi-
vidual, information about—

¢“(i) such individual’s genetic tests,

‘‘(ii) the genetic tests of family members of
such individual, and

‘“(iii) the manifestation of a disease or dis-
order in family members of such individual.

‘(B) INCLUSION OF GENETIC SERVICES AND
PARTICIPATION IN GENETIC RESEARCH.—Such
term includes, with respect to any indi-
vidual, any request for, or receipt of, genetic
services, or participation in clinical research
which includes genetic services, by such in-
dividual or any family member of such indi-
vidual.

‘(C) EXCLUSIONS.—The term ‘genetic infor-
mation’ shall not include information about
the sex or age of any individual.

‘‘(8) GENETIC TEST.—

‘“(A) IN GENERAL.—The term ‘genetic test’
means an analysis of human DNA, RNA,
chromosomes, proteins, or metabolites, that
detects genotypes, mutations, or chromo-
somal changes.

‘(B) EXCEPTIONS.—The term ‘genetic test’
does not mean—

‘(i) an analysis of proteins or metabolites
that does not detect genotypes, mutations,
or chromosomal changes, or

‘‘(ii) an analysis of proteins or metabolites
that is directly related to a manifested dis-
ease, disorder, or pathological condition that
could reasonably be detected by a health
care professional with appropriate training
and expertise in the field of medicine in-
volved.

‘(9) GENETIC SERVICES.—The term ‘genetic
services’ means—

‘“(A) a genetic test;

‘(B) genetic counseling (including obtain-
ing, interpreting, or assessing genetic infor-
mation); or

‘(C) genetic education.

¢(10) UNDERWRITING PURPOSES.—The term
‘underwriting purposes’ means, with respect
to any group health plan ,or health insur-
ance coverage offered in connection with a
group health plan—

““(A) rules for, or determination of, eligi-
bility (including enrollment and continued
eligibility) for benefits under the plan or
coverage;

‘“(B) the computation of premium or con-
tribution amounts under the plan or cov-
erage;

‘(C) the application of any pre-existing
condition exclusion under the plan or cov-
erage; and

‘(D) other activities related to the cre-
ation, renewal, or replacement of a contract
of health insurance or health benefits.”.

(e) ENFORCEMENT.—

(1) IN GENERAL.—Subchapter C of chapter
100 of the Internal Revenue Code of 1986 (re-
lating to general provisions) is amended by
adding at the end the following new section:
“SEC. 9834. ENFORCEMENT.

“For the imposition of tax on any failure
of a group health plan to meet the require-
ments of this chapter, see section 4980D."".

(2) CONFORMING AMENDMENT.—The table of
sections for subchapter C of chapter 100 of
such Code is amended by adding at the end
the following new item:

‘“Sec. 9834. Enforcement.”’.
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(f) REGULATIONS AND EFFECTIVE DATE.—

(1) REGULATIONS.—The Secretary of the
Treasury shall issue final regulations or
other guidance not later than 12 months
after the date of the enactment of this Act
to carry out the amendments made by this
section.

(2) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to group health plans for plan years begin-
ning after the date that is 1 year after the
date of the enactment of this Act.

SEC. 104. AMENDMENTS TO TITLE XVIII OF THE
SOCIAL SECURITY ACT RELATING TO
MEDIGAP.

(a) NONDISCRIMINATION.—Section 1882(s)(2)
of the Social Security Act (42 U.S.C.
1395ss(8)(2)) is amended by adding at the end
the following:

‘‘(E) An issuer of a medicare supplemental
policy shall not deny or condition the
issuance or effectiveness of the policy (in-
cluding the imposition of any exclusion of
benefits under the policy based on a pre-ex-
isting condition) and shall not discriminate
in the pricing of the policy (including the ad-
justment of premium rates) of an individual
on the basis of the genetic information with
respect to such individual.

‘“(F) RULE OF CONSTRUCTION.—Nothing in
subparagraph (E) or in subparagraphs (A) or
(B) of subsection (x)(2) shall be construed to
limit the ability of an issuer of a medicare
supplemental policy from, to the extent oth-
erwise permitted under this title—

‘(i) denying or conditioning the issuance
or effectiveness of the policy or increasing
the premium for an employer based on the
manifestation of a disease or disorder of an
individual who is covered under the policy;
or

‘‘(ii) increasing the premium for any policy
issued to an individual based on the mani-
festation of a disease or disorder of an indi-
vidual who is covered under the policy (in
such case, the manifestation of a disease or
disorder in one individual cannot also be
used as genetic information about other
group members and to further increase the
premium for the employer).”’.

(b) LIMITATIONS ON GENETIC TESTING AND
GENETIC INFORMATION.—

(1) IN GENERAL.—Section 1882 of the Social
Security Act (42 U.S.C. 1395ss) is amended by
adding at the end the following:

“(x) LIMITATIONS ON GENETIC TESTING AND
INFORMATION.—

‘(1) GENETIC TESTING.—

““(A) LIMITATION ON REQUESTING OR REQUIR-
ING GENETIC TESTING.—An issuer of a medi-
care supplemental policy shall not request or
require an individual or a family member of
such individual to undergo a genetic test.

“B) RULE OF CONSTRUCTION.—Subpara-
graph (A) shall not be construed to limit the
authority of a health care professional who
is providing health care services to an indi-
vidual to request that such individual under-
go a genetic test.

“(C) RULE OF CONSTRUCTION REGARDING
PAYMENT.—

‘(i) IN GENERAL.—Nothing in subparagraph
(A) shall be construed to preclude an issuer
of a medicare supplemental policy from ob-
taining and using the results of a genetic
test in making a determination regarding
payment (as such term is defined for the pur-
poses of applying the regulations promul-
gated by the Secretary under part C of title
XTI and section 264 of the Health Insurance
Portability and Accountability Act of 1996,
as may be revised from time to time) con-
sistent with subsection (8)(2)(E).

‘(i) LIMITATION.—For purposes of clause
(i), an issuer of a medicare supplemental pol-
icy may request only the minimum amount
of information necessary to accomplish the
intended purpose.
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“(D) RESEARCH EXCEPTION.—Notwith-
standing subparagraph (A), an issuer of a
medicare supplemental policy may request,
but not require, that an individual or a fam-
ily member of such individual undergo a ge-
netic test if each of the following conditions
is met:

‘(i) The request is made pursuant to re-
search that complies with part 46 of title 45,
Code of Federal Regulations, or equivalent
Federal regulations, and any applicable
State or local law or regulations for the pro-
tection of human subjects in research.

‘‘(ii) The issuer clearly indicates to each
individual, or in the case of a minor child, to
the legal guardian of such child, to whom the
request is made that—

‘() compliance with the request is vol-
untary; and

‘(IT) non-compliance will have no effect on
enrollment status or premium or contribu-
tion amounts.

‘“(iii) No genetic information collected or
acquired under this subparagraph shall be
used for underwriting, determination of eli-
gibility to enroll or maintain enrollment
status, premium rating, or the creation, re-
newal, or replacement of a plan, contract, or
coverage for health insurance or health bene-
fits.

‘“(iv) The issuer notifies the Secretary in
writing that the issuer is conducting activi-
ties pursuant to the exception provided for
under this subparagraph, including a descrip-
tion of the activities conducted.

“(v) The issuer complies with such other
conditions as the Secretary may by regula-
tion require for activities conducted under
this subparagraph.

*“(2) PROHIBITION ON COLLECTION OF GENETIC
INFORMATION.—

‘“‘(A) IN GENERAL.—An issuer of a medicare
supplemental policy shall not request, re-
quire, or purchase genetic information for
underwriting purposes (as defined in para-
graph (3)).

*(B) PROHIBITION ON COLLECTION OF GENETIC
INFORMATION PRIOR TO ENROLLMENT.—AnN
issuer of a medicare supplemental policy
shall not request, require, or purchase ge-
netic information with respect to any indi-
vidual prior to such individual’s enrollment
under the policy in connection with such en-
rollment.

¢(C) INCIDENTAL COLLECTION.—If an issuer
of a medicare supplemental policy obtains
genetic information incidental to the re-
questing, requiring, or purchasing of other
information concerning any individual, such
request, requirement, or purchase shall not
be considered a violation of subparagraph (B)
if such request, requirement, or purchase is
not in violation of subparagraph (A).

‘“(3) DEFINITIONS.—In this subsection:

‘“(A) FAMILY MEMBER.—The term ‘family
member’ means with respect to an indi-
vidual, any other individual who is a first-de-
gree, second-degree, third-degree, or fourth-
degree relative of such individual.

“(B) GENETIC INFORMATION.—

‘(i) IN GENERAL.—The term ‘genetic infor-
mation’ means, with respect to any indi-
vidual, information about—

“(I) such individual’s genetic tests,

“(IT) the genetic tests of family members
of such individual, and

‘“(IIT) subject to clause (iv), the manifesta-
tion of a disease or disorder in family mem-
bers of such individual.

“(ii) INCLUSION OF GENETIC SERVICES AND
PARTICIPATION IN GENETIC RESEARCH.—Such
term includes, with respect to any indi-
vidual, any request for, or receipt of, genetic
services, or participation in clinical research
which includes genetic services, by such in-
dividual or any family member of such indi-
vidual.
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‘‘(iii) EXCLUSIONS.—The term ‘genetic in-
formation’ shall not include information
about the sex or age of any individual.

“(C) GENETIC TEST.—

‘(i) IN GENERAL.—The term ‘genetic test’
means an analysis of human DNA, RNA,
chromosomes, proteins, or metabolites, that
detects genotypes, mutations, or chromo-
somal changes.

‘‘(ii) EXCEPTIONS.—The term ‘genetic test’
does not mean—

(I an analysis of proteins or metabolites
that does not detect genotypes, mutations,
or chromosomal changes; or

‘(IT) an analysis of proteins or metabolites
that is directly related to a manifested dis-
ease, disorder, or pathological condition that
could reasonably be detected by a health
care professional with appropriate training
and expertise in the field of medicine in-
volved.

‘(D) GENETIC SERVICES.—The term ‘genetic
services’ means—

‘(i) a genetic test;

‘(i) genetic counseling (including obtain-
ing, interpreting, or assessing genetic infor-
mation); or

‘‘(iii) genetic education.

‘“(E) UNDERWRITING PURPOSES.—The term
‘underwriting purposes’ means, with respect
to a medicare supplemental policy—

‘(i) rules for, or determination of, eligi-
bility (including enrollment and continued
eligibility) for benefits under the policy;

‘“(ii) the computation of premium or con-
tribution amounts under the policy;

‘‘(iii) the application of any pre-existing
condition exclusion under the policy; and

‘“(iv) other activities related to the cre-
ation, renewal, or replacement of a contract
of health insurance or health benefits.

‘“(F') ISSUER OF A MEDICARE SUPPLEMENTAL
PoLICY.—The term ‘issuer of a medicare sup-
plemental policy’ includes a third-party ad-
ministrator or other person acting for or on
behalf of such issuer.”.

(2) APPLICATION TO GENETIC INFORMATION OF
A FETUS OR EMBRYO.—Section 1882(x) of such
Act, as added by paragraph (1), is further
amended by adding at the end the following:

‘“(4) GENETIC INFORMATION OF A FETUS OR
EMBRYO.—Any reference in this section to ge-
netic information concerning an individual
or family member of an individual shall—

“‘(A) with respect to such an individual or
family member of an individual who is a
pregnant woman, include genetic informa-
tion of any fetus carried by such pregnant
woman; and

‘(B) with respect to an individual or fam-
ily member utilizing an assisted reproduc-
tive technology, include genetic information
of any embryo legally held by the individual
or family member.”’.

3) CONFORMING AMENDMENT.—Section
1882(0) of the Social Security Act (42 U.S.C.
1395ss(0)) is amended by adding at the end
the following:

‘“(4) The issuer of the medicare supple-
mental policy complies with subsection
(8)(2)(E) and subsection (x).”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to an issuer of a medicare supplemental pol-
icy for policy years beginning on or after the
date that is 1 year after the date of enact-
ment of this Act.

(d) TRANSITION PROVISIONS.—

(1) IN GENERAL.—If the Secretary of Health
and Human Services identifies a State as re-
quiring a change to its statutes or regula-
tions to conform its regulatory program to
the changes made by this section, the State
regulatory program shall not be considered
to be out of compliance with the require-
ments of section 1882 of the Social Security
Act due solely to failure to make such
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change until the date specified in paragraph
4.

(2) NAIC STANDARDS.—If, not later than
June 30, 2008, the National Association of In-
surance Commissioners (in this subsection
referred to as the “NAIC”’) modifies its NAIC
Model Regulation relating to section 1882 of
the Social Security Act (referred to in such
section as the 1991 NAIC Model Regulation,
as subsequently modified) to conform to the
amendments made by this section, such re-
vised regulation incorporating the modifica-
tions shall be considered to be the applicable
NAIC model regulation (including the re-
vised NAIC model regulation and the 1991
NAIC Model Regulation) for the purposes of
such section.

(3) SECRETARY STANDARDS.—If the NAIC
does not make the modifications described in
paragraph (2) within the period specified in
such paragraph, the Secretary of Health and
Human Services shall, not later than Octo-
ber 1, 2008, make the modifications described
in such paragraph and such revised regula-
tion incorporating the modifications shall be
considered to be the appropriate regulation
for the purposes of such section.

(4) DATE SPECIFIED.—

(A) IN GENERAL.—Subject to subparagraph
(B), the date specified in this paragraph for a
State is the earlier of—

(i) the date the State changes its statutes
or regulations to conform its regulatory pro-
gram to the changes made by this section, or

(ii) October 1, 2008.

(B) ADDITIONAL LEGISLATIVE ACTION RE-
QUIRED.—In the case of a State which the
Secretary identifies as—

(i) requiring State legislation (other than
legislation appropriating funds) to conform
its regulatory program to the changes made
in this section, but

(ii) having a legislature which is not sched-
uled to meet in 2008 in a legislative session
in which such legislation may be considered,
the date specified in this paragraph is the
first day of the first calendar quarter begin-
ning after the close of the first legislative
session of the State legislature that begins
on or after July 1, 2008. For purposes of the
previous sentence, in the case of a State that
has a 2-year legislative session, each year of
such session shall be deemed to be a separate
regular session of the State legislature.

SEC. 105. PRIVACY AND CONFIDENTIALITY.

(a) IN GENERAL.—Part C of title XI of the
Social Security Act is amended by adding at
the end the following new section:

‘“APPLICATION OF HIPAA REGULATIONS TO
GENETIC INFORMATION

‘“‘SEC. 1180. (a) IN GENERAL.—The Secretary
shall revise the HIPAA privacy regulation
(as defined in subsection (b)) so it is con-
sistent with the following:

‘(1) Genetic information shall be treated
as health information described in section
1171(4)(B).

‘“(2) The use or disclosure by a covered en-
tity that is a group health plan, health in-
surance issuer that issues health insurance
coverage, or issuer of a medicare supple-
mental policy of protected health informa-
tion that is genetic information about an in-
dividual for underwriting purposes under the
group health plan, health insurance cov-
erage, or medicare supplemental policy shall
not be a permitted use or disclosure.

“(b) DEFINITIONS.—For purposes of this sec-
tion:

(1) GENETIC INFORMATION; GENETIC TEST;
FAMILY MEMBER.—The terms ‘genetic infor-
mation’, ‘genetic test’, and ‘family member’
have the meanings given such terms in sec-
tion 2791 of the Public Health Service Act (42
U.S.C. 300gg-91), as amended by the Genetic
Information Nondiscrimination Act of 2007.

‘(2) GROUP HEALTH PLAN; HEALTH INSUR-
ANCE COVERAGE; MEDICARE SUPPLEMENTAL
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POLICY.—The terms ‘group health plan’ and
‘health insurance coverage’ have the mean-
ings given such terms under section 2791 of
the Public Health Service Act (42 U.S.C.
300gg-91), and the term ‘medicare supple-
mental policy’ has the meaning given such
term in section 1882(g).

“(3) HIPAA PRIVACY REGULATION.—The
term ‘HIPAA privacy regulation’ means the
regulations promulgated by the Secretary
under this part and section 264 of the Health
Insurance Portability and Accountability
Act of 1996 (42 U.S.C. 1320d-2 note).

‘(4) UNDERWRITING PURPOSES.—The term
‘underwriting purposes’ means, with respect
to a group health plan, health insurance cov-
erage, or a medicare supplemental policy—

““(A) rules for, or determination of, eligi-
bility (including enrollment and continued
eligibility) for, or determination of, benefits
under the plan, coverage, or policy;

‘“(B) the computation of premium or con-
tribution amounts under the plan, coverage,
or policy;

‘(C) the application of any pre-existing
condition exclusion under the plan, coverage,
or policy; and

‘(D) other activities related to the cre-
ation, renewal, or replacement of a contract
of health insurance or health benefits.

‘‘(¢c) PROCEDURE.—The revisions under sub-
section (a) shall be made by notice in the
Federal Register published not later than 60
days after the date of the enactment of this
section and shall be effective upon publica-
tion, without opportunity for any prior pub-
lic comment, but may be revised, consistent
with this section, after opportunity for pub-
lic comment.

‘(d) ENFORCEMENT.—In addition to any
other sanctions or remedies that may be
available under law, a covered entity that is
a group health plan, health insurance issuer,
or issuer of a medicare supplemental policy
and that violates the HIPAA privacy regula-
tion (as revised under subsection (a) or oth-
erwise) with respect to the use or disclosure
of genetic information shall be subject to the
penalties described in sections 1176 and 1177
in the same manner and to the same extent
that such penalties apply to violations of
this part.”.

(b) REGULATIONS; EFFECTIVE DATE.—

(1) REGULATIONS.—Not later than 12
months after the date of the enactment of
this Act, the Secretary of Health and Human
Services shall issue final regulations to
carry out the revision required by section
1180(a) of the Social Security Act, as added
by subsection (a). The Secretary has the sole
authority to promulgate such regulations,
but shall promulgate such regulations in
consultation with the Secretaries of Labor
and the Treasury.

(2) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the date that is 1 year after the date of the
enactment of this Act.

SEC. 106. ASSURING COORDINATION.

Except as provided in section 105(b)(1), the
Secretary of Health and Human Services, the
Secretary of Labor, and the Secretary of the
Treasury shall ensure, through the execution
of an interagency memorandum of under-
standing among such Secretaries, that—

(1) regulations, rulings, and interpreta-
tions issued by such Secretaries relating to
the same matter over which two or more
such Secretaries have responsibility under
this title (and the amendments made by this
title) are administered so as to have the
same effect at all times; and

(2) coordination of policies relating to en-
forcing the same requirements through such
Secretaries in order to have a coordinated
enforcement strategy that avoids duplica-
tion of enforcement efforts and assigns prior-
ities in enforcement.
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TITLE II—PROHIBITING EMPLOYMENT
DISCRIMINATION ON THE BASIS OF GE-
NETIC INFORMATION

SEC. 201. DEFINITIONS.

In this title:

(1) COMMISSION.—The term ‘‘Commission”
means the Equal Employment Opportunity
Commission as created by section 705 of the
Civil Rights Act of 1964 (42 U.S.C. 2000e—4).

(2) EMPLOYEE; EMPLOYER; EMPLOYMENT
AGENCY; LABOR ORGANIZATION; MEMBER.—

(A) IN GENERAL.—The term ‘‘employee’’
means—

(i) an employee (including an applicant), as
defined in section 701(f) of the Civil Rights
Act of 1964 (42 U.S.C. 2000e(f));

(ii) a State employee (including an appli-
cant) described in section 304(a) of the Gov-
ernment Employee Rights Act of 1991 (42
U.S.C. 2000e-16c(a));

(iii) a covered employee (including an ap-
plicant), as defined in section 101 of the Con-
gressional Accountability Act of 1995 (2
U.S.C. 1301);

(iv) a covered employee (including an ap-
plicant), as defined in section 411(c) of title 3,
United States Code; or

(v) an employee or applicant to which sec-
tion 717(a) of the Civil Rights Act of 1964 (42
U.S.C. 2000e-16(a)) applies.

(B) EMPLOYER.—The
means—

(i) an employer (as defined in section 701(b)
of the Civil Rights Act of 1964 (42 U.S.C.
2000e(b)));

(ii) an entity employing a State employee
described in section 304(a) of the Government
Employee Rights Act of 1991;

(iii) an employing office, as defined in sec-
tion 101 of the Congressional Accountability
Act of 1995;

(iv) an employing office, as defined in sec-
tion 411(c) of title 3, United States Code; or

(v) an entity to which section 717(a) of the
Civil Rights Act of 1964 applies.

(C) EMPLOYMENT AGENCY; LABOR ORGANIZA-
TION.—The terms ‘‘employment agency’’ and
“‘labor organization’” have the meanings
given the terms in section 701 of the Civil
Rights Act of 1964 (42 U.S.C. 2000e).

(D) MEMBER.—The term ‘‘member’, with
respect to a labor organization, includes an
applicant for membership in a labor organi-
zation.

(3) FAMILY MEMBER.—The term ‘‘family
member”’ means, with respect to an indi-
vidual—

(A) a dependent (as such term is used for
purposes of section 701(f)(2) of the Employee
Retirement Income Security Act of 1974) of
such individual, and

(B) any other individual who is a first-de-
gree, second-degree, third-degree, or fourth-
degree relative of such individual or of an in-
dividual described in subparagraph (A).

(4) GENETIC INFORMATION.—

(A) IN GENERAL.—The term ‘‘genetic infor-
mation” means, with respect to any indi-
vidual, information about—

(i) such individual’s genetic tests,

(ii) the genetic tests of family members of
such individual, and

(iii) the manifestation of a disease or dis-
order in family members of such individual.

(B) INCLUSION OF GENETIC SERVICES AND
PARTICIPATION IN GENETIC RESEARCH.—Such
term includes, with respect to any indi-
vidual, any request for, or receipt of, genetic
services, or participation in clinical research
which includes genetic services, by such in-
dividual or any family member of such indi-
vidual.

(C) EXCLUSIONS.—The term ‘‘genetic infor-
mation” shall not include information about
the sex or age of any individual.

(5) GENETIC MONITORING.—The term ‘‘ge-
netic monitoring’’ means the periodic exam-

term ‘‘employer”’
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ination of employees to evaluate acquired
modifications to their genetic material, such
as chromosomal damage or evidence of in-
creased occurrence of mutations, that may
have developed in the course of employment
due to exposure to toxic substances in the
workplace, in order to identify, evaluate, and
respond to the effects of or control adverse
environmental exposures in the workplace.

(6) GENETIC SERVICES.—The term ‘‘genetic
services’’ means—

(A) a genetic test;

(B) genetic counseling (including obtain-
ing, interpreting, or assessing genetic infor-
mation); or

(C) genetic education.

(7) GENETIC TEST.—

(A) IN GENERAL.—The term ‘‘genetic test’’
means an analysis of human DNA, RNA,
chromosomes, proteins, or metabolites, that
detects genotypes, mutations, or chromo-
somal changes.

(B) EXCEPTIONS.—The term ‘‘genetic test”
does not mean an analysis of proteins or me-
tabolites that does not detect genotypes,
mutations, or chromosomal changes.

SEC. 202. EMPLOYER PRACTICES.

(a) DISCRIMINATION BASED ON GENETIC IN-
FORMATION.—It shall be an unlawful employ-
ment practice for an employer—

(1) to fail or refuse to hire, or to discharge,
any employee, or otherwise to discriminate
against any employee with respect to the
compensation, terms, conditions, or privi-
leges of employment of the employee, be-
cause of genetic information with respect to
the employee; or

(2) to limit, segregate, or classify the em-
ployees of the employer in any way that
would deprive or tend to deprive any em-
ployee of employment opportunities or oth-
erwise adversely affect the status of the em-
ployee as an employee, because of genetic in-
formation with respect to the employee.

(b) ACQUISITION OF GENETIC INFORMATION.—
It shall be an unlawful employment practice
for an employer to request, require, or pur-
chase genetic information with respect to an
employee or a family member of the em-
ployee except—

(1) where an employer inadvertently re-
quests or requires family medical history of
the employee or family member of the em-
ployee;

(2) where—

(A) health or genetic services are offered
by the employer, including such services of-
fered as part of a wellness program;

(B) the employee provides prior, knowing,
voluntary, and written authorization;

(C) only the employee (or family member if
the family member is receiving genetic serv-
ices) and the licensed health care profes-
sional or board certified genetic counselor
involved in providing such services receive
individually identifiable information con-
cerning the results of such services; and

(D) any individually identifiable genetic
information provided under subparagraph (C)
in connection with the services provided
under subparagraph (A) is only available for
purposes of such services and shall not be
disclosed to the employer except in aggre-
gate terms that do not disclose the identity
of specific employees;

(3) where an employer requests or requires
family medical history from the employee to
comply with the certification provisions of
section 103 of the Family and Medical Leave
Act of 1993 (29 U.S.C. 2613) or such require-
ments under State family and medical leave
laws;

(4) where an employer purchases docu-
ments that are commercially and publicly
available (including newspapers, magazines,
periodicals, and books, but not including
medical databases or court records) that in-
clude family medical history;
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(5) where the information involved is to be
used for genetic monitoring of the biological
effects of toxic substances in the workplace,
but only if—

(A) the employer provides written notice of
the genetic monitoring to the employee;

(B)(i) the employee provides prior, know-
ing, voluntary, and written authorization; or

(ii) the genetic monitoring is required by
Federal or State law;

(C) the employee is informed of individual
monitoring results;

(D) the monitoring is in compliance with—

(i) any Federal genetic monitoring regula-
tions, including any such regulations that
may be promulgated by the Secretary of
Labor pursuant to the Occupational Safety
and Health Act of 1970 (29 U.S.C. 651 et seq.),
the Federal Mine Safety and Health Act of
1977 (30 U.S.C. 801 et seq.), or the Atomic En-
ergy Act of 1954 (42 U.S.C. 2011 et seq.); or

(ii) State genetic monitoring regulations,
in the case of a State that is implementing
genetic monitoring regulations under the au-
thority of the Occupational Safety and
Health Act of 1970 (29 U.S.C. 651 et seq.); and

(E) the employer, excluding any licensed
health care professional or board certified
genetic counselor that is involved in the ge-
netic monitoring program, receives the re-
sults of the monitoring only in aggregate
terms that do not disclose the identity of
specific employees; or

(6) where the employer conducts DNA anal-
ysis for law enforcement purposes as a foren-
sic laboratory, and such analysis is included
in the Combined DNA Index System pursu-
ant to section 210304 of the Violent Crime
Control and Law Enforcement Act of 1994 (42
U.S.C. 14132), and requests or requires ge-
netic information of such employer’s em-
ployees, but only to the extent that such ge-
netic information is used for analysis of DNA
identification markers for quality control to
detect sample contamination.

(c) PRESERVATION OF PROTECTIONS.—In the
case of information to which any of para-
graphs (1) through (6) of subsection (b) ap-
plies, such information may not be used in
violation of paragraph (1) or (2) of subsection
(a) or treated or disclosed in a manner that
violates section 206.

SEC. 203. EMPLOYMENT AGENCY PRACTICES.

(a) DISCRIMINATION BASED ON GENETIC IN-
FORMATION.—It shall be an unlawful employ-
ment practice for an employment agency—

(1) to fail or refuse to refer for employ-
ment, or otherwise to discriminate against,
any individual because of genetic informa-
tion with respect to the individual;

(2) to limit, segregate, or classify individ-
uals or fail or refuse to refer for employment
any individual in any way that would de-
prive or tend to deprive any individual of
employment opportunities, or otherwise ad-
versely affect the status of the individual as
an employee, because of genetic information
with respect to the individual; or

(3) to cause or attempt to cause an em-
ployer to discriminate against an individual
in violation of this title.

(b) ACQUISITION OF GENETIC INFORMATION.—
It shall be an unlawful employment practice
for an employment agency to request, re-
quire, or purchase genetic information with
respect to an individual or a family member
of the individual except—

(1) where an employment agency inadvert-
ently requests or requires family medical
history of the individual or family member
of the individual;

(2) where—

(A) health or genetic services are offered
by the employment agency, including such
services offered as part of a wellness pro-
gram;

(B) the individual provides prior, knowing,
voluntary, and written authorization;
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(C) only the individual (or family member
if the family member is receiving genetic
services) and the licensed health care profes-
sional or board certified genetic counselor
involved in providing such services receive
individually identifiable information con-
cerning the results of such services; and

(D) any individually identifiable genetic
information provided under subparagraph (C)
in connection with the services provided
under subparagraph (A) is only available for
purposes of such services and shall not be
disclosed to the employment agency except
in aggregate terms that do not disclose the
identity of specific individuals;

(3) where an employment agency requests
or requires family medical history from the
individual to comply with the certification
provisions of section 103 of the Family and
Medical Leave Act of 1993 (29 U.S.C. 2613) or
such requirements under State family and
medical leave laws;

(4) where an employment agency purchases
documents that are commercially and pub-
licly available (including newspapers, maga-
zines, periodicals, and books, but not includ-
ing medical databases or court records) that
include family medical history; or

(5) where the information involved is to be
used for genetic monitoring of the biological
effects of toxic substances in the workplace,
but only if—

(A) the employment agency provides writ-
ten notice of the genetic monitoring to the
individual;

(B)(i) the individual provides prior, know-
ing, voluntary, and written authorization; or

(ii) the genetic monitoring is required by
Federal or State law;

(C) the individual is informed of individual
monitoring results;

(D) the monitoring is in compliance with—

(i) any Federal genetic monitoring regula-
tions, including any such regulations that
may be promulgated by the Secretary of
Labor pursuant to the Occupational Safety
and Health Act of 1970 (29 U.S.C. 651 et seq.),
the Federal Mine Safety and Health Act of
1977 (30 U.S.C. 801 et seq.), or the Atomic En-
ergy Act of 1954 (42 U.S.C. 2011 et seq.); or

(ii) State genetic monitoring regulations,
in the case of a State that is implementing
genetic monitoring regulations under the au-
thority of the Occupational Safety and
Health Act of 1970 (29 U.S.C. 651 et seq.); and

(E) the employment agency, excluding any
licensed health care professional or board
certified genetic counselor that is involved
in the genetic monitoring program, receives
the results of the monitoring only in aggre-
gate terms that do not disclose the identity
of specific individuals.

(c) PRESERVATION OF PROTECTIONS.—In the
case of information to which any of para-
graphs (1) through (5) of subsection (b) ap-
plies, such information may not be used in
violation of paragraph (1), (2), or (3) of sub-
section (a) or treated or disclosed in a man-
ner that violates section 206.

SEC. 204. LABOR ORGANIZATION PRACTICES.

(a) DISCRIMINATION BASED ON GENETIC IN-
FORMATION.—It shall be an unlawful employ-
ment practice for a labor organization—

(1) to exclude or to expel from the member-
ship of the organization, or otherwise to dis-
criminate against, any member because of
genetic information with respect to the
member;

(2) to limit, segregate, or classify the mem-
bers of the organization, or fail or refuse to
refer for employment any member, in any
way that would deprive or tend to deprive
any member of employment opportunities,
or otherwise adversely affect the status of
the member as an employee, because of ge-
netic information with respect to the mem-
ber; or
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(3) to cause or attempt to cause an em-
ployer to discriminate against a member in
violation of this title.

(b) ACQUISITION OF GENETIC INFORMATION.—
It shall be an unlawful employment practice
for a labor organization to request, require,
or purchase genetic information with respect
to a member or a family member of the
member except—

(1) where a labor organization inadvert-
ently requests or requires family medical
history of the member or family member of
the member;

(2) where—

(A) health or genetic services are offered
by the labor organization, including such
services offered as part of a wellness pro-
gram;

(B) the member provides prior, knowing,
voluntary, and written authorization;

(C) only the member (or family member if
the family member is receiving genetic serv-
ices) and the licensed health care profes-
sional or board certified genetic counselor
involved in providing such services receive
individually identifiable information con-
cerning the results of such services; and

(D) any individually identifiable genetic
information provided under subparagraph (C)
in connection with the services provided
under subparagraph (A) is only available for
purposes of such services and shall not be
disclosed to the labor organization except in
aggregate terms that do not disclose the
identity of specific members;

(3) where a labor organization requests or
requires family medical history from the
members to comply with the certification
provisions of section 103 of the Family and
Medical Leave Act of 1993 (29 U.S.C. 2613) or
such requirements under State family and
medical leave laws;

(4) where a labor organization purchases
documents that are commercially and pub-
licly available (including newspapers, maga-
zines, periodicals, and books, but not includ-
ing medical databases or court records) that
include family medical history; or

(5) where the information involved is to be
used for genetic monitoring of the biological
effects of toxic substances in the workplace,
but only if—

(A) the labor organization provides written
notice of the genetic monitoring to the
member;

(B)(i) the member provides prior, knowing,
voluntary, and written authorization; or

(ii) the genetic monitoring is required by
Federal or State law;

(C) the member is informed of individual
monitoring results;

(D) the monitoring is in compliance with—

(i) any Federal genetic monitoring regula-
tions, including any such regulations that
may be promulgated by the Secretary of
Labor pursuant to the Occupational Safety
and Health Act of 1970 (29 U.S.C. 651 et seq.),
the Federal Mine Safety and Health Act of
1977 (30 U.S.C. 801 et seq.), or the Atomic En-
ergy Act of 1954 (42 U.S.C. 2011 et seq.); or

(ii) State genetic monitoring regulations,
in the case of a State that is implementing
genetic monitoring regulations under the au-
thority of the Occupational Safety and
Health Act of 1970 (29 U.S.C. 651 et seq.); and

(E) the labor organization, excluding any
licensed health care professional or board
certified genetic counselor that is involved
in the genetic monitoring program, receives
the results of the monitoring only in aggre-
gate terms that do not disclose the identity
of specific members.

(c) PRESERVATION OF PROTECTIONS.—In the
case of information to which any of para-
graphs (1) through (5) of subsection (b) ap-
plies, such information may not be used in
violation of paragraph (1), (2), or (3) of sub-

S3319

section (a) or treated or disclosed in a man-
ner that violates section 206.
SEC. 205. TRAINING PROGRAMS.

(a) DISCRIMINATION BASED ON GENETIC IN-
FORMATION.—It shall be an unlawful employ-
ment practice for any employer, labor orga-
nization, or joint labor-management com-
mittee controlling apprenticeship or other
training or retraining, including on-the-job
training programs—

(1) to discriminate against any individual
because of genetic information with respect
to the individual in admission to, or employ-
ment in, any program established to provide
apprenticeship or other training or retrain-
1ng;

(2) to limit, segregate, or classify the ap-
plicants for or participants in such appren-
ticeship or other training or retraining, or
fail or refuse to refer for employment any in-
dividual, in any way that would deprive or
tend to deprive any individual of employ-
ment opportunities, or otherwise adversely
affect the status of the individual as an em-
ployee, because of genetic information with
respect to the individual; or

(3) to cause or attempt to cause an em-
ployer to discriminate against an applicant
for or a participant in such apprenticeship or
other training or retraining in violation of
this title.

(b) ACQUISITION OF GENETIC INFORMATION.—
It shall be an unlawful employment practice
for an employer, labor organization, or joint
labor-management committee described in
subsection (a) to request, require, or pur-
chase genetic information with respect to an
individual or a family member of the indi-
vidual except—

(1) where the employer, labor organization,
or joint labor-management committee inad-
vertently requests or requires family med-
ical history of the individual or family mem-
ber of the individual;

(2) where—

(A) health or genetic services are offered
by the employer, labor organization, or joint
labor-management committee, including
such services offered as part of a wellness
program;

(B) the individual provides prior, knowing,
voluntary, and written authorization;

(C) only the individual (or family member
if the family member is receiving genetic
services) and the licensed health care profes-
sional or board certified genetic counselor
involved in providing such services receive
individually identifiable information con-
cerning the results of such services; and

(D) any individually identifiable genetic
information provided under subparagraph (C)
in connection with the services provided
under subparagraph (A) is only available for
purposes of such services and shall not be
disclosed to the employer, labor organiza-
tion, or joint labor-management committee
except in aggregate terms that do not dis-
close the identity of specific individuals;

(3) where the employer, labor organization,
or joint labor-management committee re-
quests or requires family medical history
from the individual to comply with the cer-
tification provisions of section 103 of the
Family and Medical Leave Act of 1993 (29
U.S.C. 2613) or such requirements under
State family and medical leave laws;

(4) where the employer, labor organization,
or joint labor-management committee pur-
chases documents that are commercially and
publicly available (including newspapers,
magazines, periodicals, and books, but not
including medical databases or court
records) that include family medical history;

(5) where the information involved is to be
used for genetic monitoring of the biological
effects of toxic substances in the workplace,
but only if—
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(A) the employer, labor organization, or
joint labor-management committee provides
written notice of the genetic monitoring to
the individual;

(B)(i) the individual provides prior, know-
ing, voluntary, and written authorization; or

(ii) the genetic monitoring is required by
Federal or State law;

(C) the individual is informed of individual
monitoring results;

(D) the monitoring is in compliance with—

(i) any Federal genetic monitoring regula-
tions, including any such regulations that
may be promulgated by the Secretary of
Labor pursuant to the Occupational Safety
and Health Act of 1970 (29 U.S.C. 651 et seq.),
the Federal Mine Safety and Health Act of
1977 (30 U.S.C. 801 et seq.), or the Atomic En-
ergy Act of 1954 (42 U.S.C. 2011 et seq.); or

(ii) State genetic monitoring regulations,
in the case of a State that is implementing
genetic monitoring regulations under the au-
thority of the Occupational Safety and
Health Act of 1970 (29 U.S.C. 651 et seq.); and

(E) the employer, labor organization, or
joint labor-management committee, exclud-
ing any licensed health care professional or
board certified genetic counselor that is in-
volved in the genetic monitoring program,
receives the results of the monitoring only
in aggregate terms that do not disclose the
identity of specific individuals; or

(6) where the employer conducts DNA anal-
ysis for law enforcement purposes as a foren-
sic laboratory, and such analysis is included
in the Combined DNA Index System pursu-
ant to section 210304 of the Violent Crime
Control and Law Enforcement Act of 1994 (42
U.S.C. 14132), and requests or requires ge-
netic information of such employer’s appren-
tices or trainees, but only to the extent that
such genetic information is used for analysis
of DNA identification markers for quality
control to detect sample contamination.

(c) PRESERVATION OF PROTECTIONS.—In the
case of information to which any of para-
graphs (1) through (6) of subsection (b) ap-
plies, such information may not be used in
violation of paragraph (1), (2), or (3) of sub-
section (a) or treated or disclosed in a man-
ner that violates section 206.

SEC. 206. CONFIDENTIALITY OF GENETIC INFOR-
MATION.

(a) TREATMENT OF INFORMATION AS PART OF
CONFIDENTIAL MEDICAL RECORD.—If an em-
ployer, employment agency, labor organiza-
tion, or joint labor-management committee
possesses genetic information about an em-
ployee or member, such information shall be
maintained on separate forms and in sepa-
rate medical files and be treated as a con-
fidential medical record of the employee or
member. An employer, employment agency,
labor organization, or joint labor-manage-
ment committee shall be considered to be in
compliance with the maintenance of infor-
mation requirements of this subsection with
respect to genetic information subject to
this subsection that is maintained with and
treated as a confidential medical record
under section 102(d)(3)(B) of the Americans
With Disabilities Act (42 U.s.C.
12112(d)(3)(B)).

(b) LIMITATION ON DISCLOSURE.—An em-
ployer, employment agency, labor organiza-
tion, or joint labor-management committee
shall not disclose genetic information con-
cerning an employee or member except—

(1) to the employee or member of a labor
organization (or family member if the family
member is receiving the genetic services) at
the written request of the employee or mem-
ber of such organization;

(2) to an occupational or other health re-
searcher if the research is conducted in com-
pliance with the regulations and protections
provided for under part 46 of title 45, Code of
Federal Regulations;
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(3) in response to an order of a court, ex-
cept that—

(A) the employer, employment agency,
labor organization, or joint labor-manage-
ment committee may disclose only the ge-
netic information expressly authorized by
such order; and

(B) if the court order was secured without
the knowledge of the employee or member to
whom the information refers, the employer,
employment agency, labor organization, or
joint labor-management committee shall in-
form the employee or member of the court
order and any genetic information that was
disclosed pursuant to such order;

(4) to government officials who are inves-
tigating compliance with this title if the in-
formation is relevant to the investigation;

(5) to the extent that such disclosure is
made in connection with the employee’s
compliance with the certification provisions
of section 103 of the Family and Medical
Leave Act of 1993 (29 U.S.C. 2613) or such re-
quirements under State family and medical
leave laws; or

(6) to a Federal, State, or local public
health agency only with regard to informa-
tion that is described in section 201(4)(A)(iii)
and that concerns a contagious disease that
presents an imminent hazard of death or life-
threatening illness, and that the employee
whose family member or family members is
or are the subject of a disclosure under this
paragraph is notified of such disclosure.

(¢c) RELATIONSHIP TO HIPAA REGULA-
TIONS.—With respect to the regulations pro-
mulgated by the Secretary of Health and
Human Services under part C of title XI of
the Social Security Act (42 U.S.C. 1320d et
seq.) and section 264 of the Health Insurance
Portability and Accountability Act of 1996
(42 U.S.C. 1320d-2 note), this title does not
prohibit a covered entity under such regula-
tions from any use or disclosure of health in-
formation that is authorized for the covered
entity under such regulations. The previous
sentence does not affect the authority of
such Secretary to modify such regulations.
SEC. 207. REMEDIES AND ENFORCEMENT.

(a) EMPLOYEES COVERED BY TITLE VII OF
THE CIVIL RIGHTS ACT OF 1964.—

(1) IN GENERAL.—The powers, procedures,
and remedies provided in sections 705, 706,
707, 709, 710, and 711 of the Civil Rights Act
of 1964 (42 U.S.C. 2000e—4 et seq.) to the Com-
mission, the Attorney General, or any per-
son, alleging a violation of title VII of that
Act (42 U.S.C. 2000e et seq.) shall be the pow-
ers, procedures, and remedies this title pro-
vides to the Commission, the Attorney Gen-
eral, or any person, respectively, alleging an
unlawful employment practice in violation
of this title against an employee described in
section 201(2)(A)(i), except as provided in
paragraphs (2) and (3).

(2) COSTS AND FEES.—The powers, remedies,
and procedures provided in subsections (b)
and (c) of section 722 of the Revised Statutes
of the United States (42 U.S.C. 1988), shall be
powers, remedies, and procedures this title
provides to the Commission, the Attorney
General, or any person, alleging such a prac-
tice.

(3) DAMAGES.—The powers, remedies, and
procedures provided in section 1977A of the
Revised Statutes of the United States (42
U.S.C. 1981a), including the limitations con-
tained in subsection (b)(3) of such section
1977A, shall be powers, remedies, and proce-
dures this title provides to the Commission,
the Attorney General, or any person, alleg-
ing such a practice (not an employment
practice specifically excluded from coverage
under section 1977A(a)(1) of the Revised Stat-
utes of the United States).

(b) EMPLOYEES COVERED BY GOVERNMENT
EMPLOYEE RIGHTS ACT OF 1991.—
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(1) IN GENERAL.—The powers, remedies, and
procedures provided in sections 302 and 304 of
the Government Employee Rights Act of 1991
(42 U.S.C. 2000e-16b, 2000e-16c) to the Com-
mission, or any person, alleging a violation
of section 302(a)(1) of that Act (42 U.S.C.
2000e-16b(a)(1)) shall be the powers, remedies,
and procedures this title provides to the
Commission, or any person, respectively, al-
leging an unlawful employment practice in
violation of this title against an employee
described in section 201(2)(A)(ii), except as
provided in paragraphs (2) and (3).

(2) COSTS AND FEES.—The powers, remedies,
and procedures provided in subsections (b)
and (c) of section 722 of the Revised Statutes
of the United States (42 U.S.C. 1988), shall be
powers, remedies, and procedures this title
provides to the Commission, or any person,
alleging such a practice.

(3) DAMAGES.—The powers, remedies, and
procedures provided in section 1977A of the
Revised Statutes of the United States (42
U.S.C. 1981a), including the limitations con-
tained in subsection (b)(3) of such section
1977A, shall be powers, remedies, and proce-
dures this title provides to the Commission,
or any person, alleging such a practice (not
an employment practice specifically ex-
cluded from coverage under section
1977A(a)(1) of the Revised Statutes of the
United States).

(c) EMPLOYEES COVERED BY CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995.—

(1) IN GENERAL.—The powers, remedies, and
procedures provided in the Congressional Ac-
countability Act of 1995 (2 U.S.C. 1301 et seq.)
to the Board (as defined in section 101 of that
Act (2 U.S.C. 1301)), or any person, alleging a
violation of section 201(a)(1) of that Act (42
U.S.C. 1311(a)(1)) shall be the powers, rem-
edies, and procedures this title provides to
that Board, or any person, alleging an un-
lawful employment practice in violation of
this title against an employee described in
section 201(2)(A)(iii), except as provided in
paragraphs (2) and (3).

(2) COSTS AND FEES.—The powers, remedies,
and procedures provided in subsections (b)
and (c) of section 722 of the Revised Statutes
of the United States (42 U.S.C. 1988), shall be
powers, remedies, and procedures this title
provides to that Board, or any person, alleg-
ing such a practice.

(3) DAMAGES.—The powers, remedies, and
procedures provided in section 1977A of the
Revised Statutes of the United States (42
U.S.C. 1981a), including the limitations con-
tained in subsection (b)(3) of such section
1977A, shall be powers, remedies, and proce-
dures this title provides to that Board, or
any person, alleging such a practice (not an
employment practice specifically excluded
from coverage under section 1977A(a)(1) of
the Revised Statutes of the United States).

(4) OTHER APPLICABLE PROVISIONS.—With
respect to a claim alleging a practice de-
scribed in paragraph (1), title III of the Con-
gressional Accountability Act of 1995 (2
U.S.C. 1381 et seq.) shall apply in the same
manner as such title applies with respect to
a claim alleging a violation of section
201(a)(1) of such Act (2 U.S.C. 1311(a)(1)).

(d) EMPLOYEES COVERED BY CHAPTER 5 OF
TITLE 3, UNITED STATES CODE.—

(1) IN GENERAL.—The powers, remedies, and
procedures provided in chapter 5 of title 3,
United States Code, to the President, the
Commission, the Merit Systems Protection
Board, or any person, alleging a violation of
section 411(a)(1) of that title, shall be the
powers, remedies, and procedures this title
provides to the President, the Commission,
such Board, or any person, respectively, al-
leging an unlawful employment practice in
violation of this title against an employee
described in section 201(2)(A)(iv), except as
provided in paragraphs (2) and (3).
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(2) COSTS AND FEES.—The powers, remedies,
and procedures provided in subsections (b)
and (c) of section 722 of the Revised Statutes
of the United States (42 U.S.C. 1988), shall be
powers, remedies, and procedures this title
provides to the President, the Commission,
such Board, or any person, alleging such a
practice.

(3) DAMAGES.—The powers, remedies, and
procedures provided in section 1977A of the
Revised Statutes of the United States (42
U.S.C. 1981a), including the limitations con-
tained in subsection (b)(3) of such section
1977A, shall be powers, remedies, and proce-
dures this title provides to the President, the
Commission, such Board, or any person, al-
leging such a practice (not an employment
practice specifically excluded from coverage
under section 1977A(a)(1) of the Revised Stat-
utes of the United States).

(e) EMPLOYEES COVERED BY SECTION 717 OF
THE CIVIL RIGHTS ACT OF 1964.—

(1) IN GENERAL.—The powers, remedies, and
procedures provided in section 717 of the
Civil Rights Act of 1964 (42 U.S.C. 2000e-16) to
the Commission, the Attorney General, the
Librarian of Congress, or any person, alleg-
ing a violation of that section shall be the
powers, remedies, and procedures this title
provides to the Commission, the Attorney
General, the Librarian of Congress, or any
person, respectively, alleging an unlawful
employment practice in violation of this
title against an employee or applicant de-
scribed in section 201(2)(A)(V), except as pro-
vided in paragraphs (2) and (3).

(2) COSTS AND FEES.—The powers, remedies,
and procedures provided in subsections (b)
and (c) of section 722 of the Revised Statutes
of the United States (42 U.S.C. 1988), shall be
powers, remedies, and procedures this title
provides to the Commission, the Attorney
General, the Librarian of Congress, or any
person, alleging such a practice.

(3) DAMAGES.—The powers, remedies, and
procedures provided in section 1977A of the
Revised Statutes of the United States (42
U.S.C. 1981a), including the limitations con-
tained in subsection (b)(3) of such section
1977A, shall be powers, remedies, and proce-
dures this title provides to the Commission,
the Attorney General, the Librarian of Con-
gress, or any person, alleging such a practice
(not an employment practice specifically ex-
cluded from coverage under section
1977A(a)(1) of the Revised Statutes of the
United States).

(f) PROHIBITION AGAINST RETALIATION.—NO
person shall discriminate against any indi-
vidual because such individual has opposed
any act or practice made unlawful by this
title or because such individual made a
charge, testified, assisted, or participated in
any manner in an investigation, proceeding,
or hearing under this title. The remedies and
procedures otherwise provided for under this
section shall be available to aggrieved indi-
viduals with respect to violations of this sub-
section.

(g) DEFINITION.—In this section, the term
“Commission”” means the Equal Employ-
ment Opportunity Commission.

SEC. 208. DISPARATE IMPACT.

(a) GENERAL RULE.—Notwithstanding any
other provision of this Act, ‘‘disparate im-
pact’, as that term is used in section 703(k)
of the Civil Rights Act of 1964 (42 U.S.C.
2000e-2(k)), on the basis of genetic informa-
tion does not establish a cause of action
under this Act.

(b) COMMISSION.—On the date that is 6
years after the date of enactment of this
Act, there shall be established a commission,
to be known as the Genetic Nondiscrimina-
tion Study Commission (referred to in this
section as the ‘“‘Commission’’) to review the
developing science of genetics and to make
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recommendations to Congress regarding
whether to provide a disparate impact cause
of action under this Act.

(c) MEMBERSHIP.—

(1) IN GENERAL.—The Commission shall be
composed of 8 members, of which—

(A) 1 member shall be appointed by the Ma-
jority Leader of the Senate;

(B) 1 member shall be appointed by the Mi-
nority Leader of the Senate;

(C) 1 member shall be appointed by the
Chairman of the Committee on Health, Edu-
cation, Labor, and Pensions of the Senate;

(D) 1 member shall be appointed by the
ranking minority member of the Committee
on Health, Education, Labor, and Pensions of
the Senate;

(E) 1 member shall be appointed by the
Speaker of the House of Representatives;

(F) 1 member shall be appointed by the Mi-
nority Leader of the House of Representa-
tives;

(G) 1 member shall be appointed by the
Chairman of the Committee on Education
and Labor of the House of Representatives;
and

(H) 1 member shall be appointed by the
ranking minority member of the Committee
on Education and Labor of the House of Rep-
resentatives.

(2) COMPENSATION AND EXPENSES.—The
members of the Commission shall not re-
ceive compensation for the performance of
services for the Commission, but shall be al-
lowed travel expenses, including per diem in
lieu of subsistence, at rates authorized for
employees of agencies under subchapter I of
chapter 57 of title 5, United States Code,
while away from their homes or regular
places of business in the performance of serv-
ices for the Commission.

(d) ADMINISTRATIVE PROVISIONS.—

(1) LOCATION.—The Commission shall be lo-
cated in a facility maintained by the Equal
Employment Opportunity Commission.

(2) DETAIL OF GOVERNMENT EMPLOYEES.—
Any Federal Government employee may be
detailed to the Commission without reim-
bursement, and such detail shall be without
interruption or loss of civil service status or
privilege.

(3) INFORMATION FROM FEDERAL AGENCIES.—
The Commission may secure directly from
any Federal department or agency such in-
formation as the Commission considers nec-
essary to carry out the provisions of this sec-
tion. Upon request of the Commission, the
head of such department or agency shall fur-
nish such information to the Commission.

(4) HEARINGS.—The Commission may hold
such hearings, sit and act at such times and
places, take such testimony, and receive
such evidence as the Commission considers
advisable to carry out the objectives of this
section, except that, to the extent possible,
the Commission shall use existing data and
research.

(5) POSTAL SERVICES.—The Commission
may use the United States mails in the same
manner and under the same conditions as
other departments and agencies of the Fed-
eral Government.

(e) REPORT.—Not later than 1 year after all
of the members are appointed to the Com-
mission under subsection (c¢)(1), the Commis-
sion shall submit to Congress a report that
summarizes the findings of the Commission
and makes such recommendations for legis-
lation as are consistent with this Act.

(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Equal Employment Opportunity Com-
mission such sums as may be necessary to
carry out this section.

SEC. 209. CONSTRUCTION.

(a) IN GENERAL.—Nothing in this title shall

be construed to—
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(1) limit the rights or protections of an in-
dividual under any other Federal or State
statute that provides equal or greater pro-
tection to an individual than the rights or
protections provided for under this title, in-
cluding the protections of an individual
under the Americans with Disabilities Act of
1990 (42 U.S.C. 12101 et seq.) (including cov-
erage afforded to individuals under section
102 of such Act (42 U.S.C. 12112)), or under the
Rehabilitation Act of 1973 (29 U.S.C. 701 et
sedq.);

(2)(A) limit the rights or protections of an
individual to bring an action under this title
against an employer, employment agency,
labor organization, or joint labor-manage-
ment committee for a violation of this title;
or

(B) provide for enforcement of, or penalties
for violation of, any requirement or prohibi-
tion applicable to any employer, employ-
ment agency, labor organization, or joint
labor-management committee subject to en-
forcement for a violation under—

(i) the amendments made by title I of this
Act;

(ii)(I) subsection (a) of section 701 of the
Employee Retirement Income Security Act
of 1974 as such section applies with respect to
genetic information pursuant to subsection
(b)(1)(B) of such section;

(IT) section 702(a)(1)(F') of such Act; or

(IIT) section 702(b)(1) of such Act as such
section applies with respect to genetic infor-
mation as a health status-related factor;

(iii)(I) subsection (a) of section 2701 of the
Public Health Service Act as such section
applies with respect to genetic information
pursuant to subsection (b)(1)(B) of such sec-
tion;

(IT) section 2702(a)(1)(F') of such Act; or

(ITI) section 2702(b)(1) of such Act as such
section applies with respect to genetic infor-
mation as a health status-related factor; or

(iv)(I) subsection (a) of section 9801 of the
Internal Revenue Code of 1986 as such section
applies with respect to genetic information
pursuant to subsection (b)(1)(B) of such sec-
tion;

(IT) section 9802(a)(1)(F) of such Act; or

(III) section 9802(b)(1) of such Act as such
section applies with respect to genetic infor-
mation as a health status-related factor;

(3) apply to the Armed Forces Repository
of Specimen Samples for the Identification
of Remains;

(4) limit or expand the protections, rights,
or obligations of employees or employers
under applicable workers’ compensation
laws;

(5) limit the authority of a Federal depart-
ment or agency to conduct or sponsor occu-
pational or other health research that is con-
ducted in compliance with the regulations
contained in part 46 of title 45, Code of Fed-
eral Regulations (or any corresponding or
similar regulation or rule);

(6) limit the statutory or regulatory au-
thority of the Occupational Safety and
Health Administration or the Mine Safety
and Health Administration to promulgate or
enforce workplace safety and health laws
and regulations; or

(7) require any specific benefit for an em-
ployee or member or a family member of an
employee or member under any group health
plan or health insurance issuer offering
group health insurance coverage in connec-
tion with a group health plan.

(b) GENETIC INFORMATION OF A FETUS OR
EMBRYO.—Any reference in this title to ge-
netic information concerning an individual
or family member of an individual shall—

(1) with respect to such an individual or
family member of an individual who is a
pregnant woman, include genetic informa-
tion of any fetus carried by such pregnant
woman; and
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(2) with respect to an individual or family
member utilizing an assisted reproductive
technology, include genetic information of
any embryo legally held by the individual or
family member.

(¢) RELATION TO AUTHORITIES UNDER TITLE
I.—With respect to a group health plan, or a
health insurance issuer offering group health
insurance coverage in connection with a
group health plan, this title does not pro-
hibit any activity of such plan or issuer that
is authorized for the plan or issuer under any
provision of law referred to in clauses (i)
through (iv) of subsection (a)(2)(B).

SEC. 210. MEDICAL INFORMATION THAT IS NOT
GENETIC INFORMATION.

An employer, employment agency, labor
organization, or joint labor-management
committee shall not be considered to be in
violation of this title based on the use, ac-
quisition, or disclosure of medical informa-
tion that is not genetic information about a
manifested disease, disorder, or pathological
condition of an employee or member, includ-
ing a manifested disease, disorder, or patho-
logical condition that has or may have a ge-
netic basis.

SEC. 211. REGULATIONS.

Not later than 1 year after the date of en-
actment of this title, the Commission shall
issue final regulations to carry out this title.
SEC. 212. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated
such sums as may be necessary to carry out
this title (except for section 208).

SEC. 213. EFFECTIVE DATE.

This title takes effect on the date that is
18 months after the date of enactment of this
Act.

TITLE III—MISCELLANEOUS PROVISIONS
SEC. 301. SEVERABILITY.

If any provision of this Act, an amendment
made by this Act, or the application of such
provision or amendment to any person or
circumstance is held to be unconstitutional,
the remainder of this Act, the amendments
made by this Act, and the application of
such provisions to any person or cir-
cumstance shall not be affected thereby.

SEC. 302. CHILD LABOR PROTECTIONS.

(a) IN GENERAL.—Section 16(e) of the Fair
Labor Standards Act of 1938 (29 U.S.C. 216(e))
is amended to read as follows:

““(e)(1)(A) Any person who violates the pro-
visions of sections 12 or 13(c), relating to
child labor, or any regulation issued pursu-
ant to such sections, shall be subject to a
civil penalty not to exceed—

‘(i) $11,000 for each employee who was the
subject of such a violation; or

‘‘(ii) $50,000 with regard to each such viola-
tion that causes the death or serious injury
of any employee under the age of 18 years,
which penalty may be doubled where the vio-
lation is a repeated or willful violation.

‘“(B) For purposes of subparagraph (A), the
term ‘serious injury’ means—

‘(i) permanent loss or substantial impair-
ment of one of the senses (sight, hearing,
taste, smell, tactile sensation);

‘‘(ii) permanent loss or substantial impair-
ment of the function of a bodily member,
organ, or mental faculty, including the loss
of all or part of an arm, leg, foot, hand or
other body part; or

‘“(iii) permanent paralysis or substantial
impairment that causes loss of movement or
mobility of an arm, leg, foot, hand or other
body part.

¢“(2) Any person who repeatedly or willfully
violates section 6 or 7, relating to wages,
shall be subject to a civil penalty not to ex-
ceed $1,100 for each such violation.

¢(3) In determining the amount of any pen-
alty under this subsection, the appropriate-
ness of such penalty to the size of the busi-
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ness of the person charged and the gravity of
the violation shall be considered. The
amount of any penalty under this sub-
section, when finally determined, may be—

‘“(A) deducted from any sums owing by the
United States to the person charged;

“(B) recovered in a civil action brought by
the Secretary in any court of competent ju-
risdiction, in which litigation the Secretary
shall be represented by the Solicitor of
Labor; or

‘“(C) ordered by the court, in an action
brought for a violation of section 15(a)(4) or
a repeated or willful violation of section
15(a)(2), to be paid to the Secretary.

‘“(4) Any administrative determination by
the Secretary of the amount of any penalty
under this subsection shall be final, unless
within 15 days after receipt of notice thereof
by certified mail the person charged with the
violation takes exception to the determina-
tion that the violations for which the pen-
alty is imposed occurred, in which event
final determination of the penalty shall be
made in an administrative proceeding after
opportunity for hearing in accordance with
section 554 of title 5, United States Code, and
regulations to be promulgated by the Sec-
retary.

‘(5) Except for civil penalties collected for
violations of section 12, sums collected as
penalties pursuant to this section shall be
applied toward reimbursement of the costs of
determining the violations and assessing and
collecting such penalties, in accordance with
the provision of section 2 of the Act entitled
‘An Act to authorize the Department of
Labor to make special statistical studies
upon payment of the cost thereof and for
other purposes’ (29 U.S.C. 9a). Civil penalties
collected for violations of section 12 shall be
deposited in the general fund of the Treas-
ury.”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of the enactment of this Act.

SA 4574. Mr. PRYOR (for himself and
Mr. CHAMBLISS) submitted an amend-
ment intended to be proposed by him
to the bill S. 1315, to amend title 38,
United States Code, to enhance life in-
surance benefits for disabled veterans,
and for other purposes; which was or-
dered to lie on the table; as follows:

At the end of title III, add the following:

SEC. 306. EXPANSION OF PROGRAMS OF EDU-
CATION ELIGIBLE FOR ACCELER-
ATED PAYMENT OF EDUCATIONAL
ASSISTANCE UNDER MONTGOMERY
GI BILL.

(a) IN GENERAL.—Subsection (b) of section
3014A is amended by striking paragraph (1)
and inserting the following new paragraph
Q):

‘(1) enrolled in—

““(A) an approved program of education
that leads to employment in a high tech-
nology occupation in a high technology in-
dustry (as determined pursuant to regula-
tions prescribed by the Secretary); or

‘“(B) during the period beginning on Octo-
ber 1, 2008, and ending on September 30, 2012,
an approved program of education lasting
less than two years that (as so determined)
leads to employment in—

‘(i) the transportation sector of the econ-

omy;
‘“(ii) the construction sector of the econ-
omy;
‘(iii) the hospitality sector of the econ-
omy; or

‘“(iv) the energy sector of the economy;
and”.

(b) CONFORMING AMENDMENTS.—

(1) HEADING AMENDMENT.—The heading of
such section is amended to read as follows:
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“§3014A. Accelerated payment of basic edu-
cational assistance”.

(2) CLERICAL AMENDMENT.—The item relat-
ing to such section in the table of sections at
the beginning of chapter 30 is amended to
read as follows:

‘“3014A. Accelerated payment of basic edu-
cational assistance.”.

SA 4575. Mr. REID (for Mr. KYL) pro-
posed an amendment to the bill S. 2324,
to amend the Inspector General Act of
1978 (5 U.S.C. App.) to enhance the Of-
fices of the Inspectors General, to cre-
ate a Council of the Inspectors General
on Integrity and Efficiency, and for
other purposes; as follows:

On page 2, line 21, insert before the
quotation marks ‘“‘Nothing in this subsection
shall prohibit a personnel action otherwise
authorized by law, other than transfer or re-
moval.”.

On page 2, line 26, insert a period before
the quotation marks.

On page 3, line 3, insert before the
quotation marks ‘. Nothing in this sub-
section shall prohibit a personnel action oth-
erwise authorized by law, other than transfer
or removal.”.

On page 3, line 14, insert before the
quotation marks ‘“Nothing in this paragraph
shall prohibit a personnel action otherwise
authorized by law, other than transfer or re-
moval.”.

On page 4, line 7, insert before the
quotation marks ‘“‘Nothing in this paragraph
shall prohibit a personnel action otherwise
authorized by law, other than transfer or re-
moval.”.

On page 4, line 17, insert before the
quotation marks ‘“‘Nothing in this paragraph
shall prohibit a personnel action otherwise
authorized by law, other than transfer or re-
moval.”.

On page 10, after line 24, add the following:

(¢) RULE OF CONSTRUCTION.—Nothing in the
amendments made by this section shall be
construed to alter the duties and responsibil-
ities of the counsel for any establishment or
designated Federal entity.

On page 32, strike lines 14 through 19 and
insert the following:

‘“(E) if the Inspector General concludes
that the budget submitted by the President
would substantially inhibit the Inspector
General from performing the duties of the of-
fice, any comments of the affected Inspector
General with respect to the proposal.”.

On page 40, strike lines 1 through 20.

On page 40, line 21, strike ‘15’ and insert
14,

On page 42, line 4, strike ‘16 and insert
€167,

—————

NOTICE OF HEARING

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a hearing has been scheduled be-
fore the Senate Committee on Energy
and Natural Resources. The hearing
will be held on Wednesday, April 30,
2008, at 3:30 p.m., in room SD-366 of the
Dirksen Senate Office Building.

The purpose of the hearing is to con-
sider the nominations of Kameran L.
Onley, of Washington, to be an Assist-
ant Secretary of the Interior and Jef-
frey F. Kupfer, of Maryland, to be Dep-
uty Secretary of Energy.
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