April 16, 2008

against the real Al Qaeda threat and finally
defeat those who attacked America 7 years
ago.

It is long past time to clearly define our
interests in Iraq. It is not in our interest to
intervene in an internal power struggle
among Shi’a factions. It is not in our inter-
est to back one side or the other, or get
caught in the cross fire of a Sunni-Shi’a civil
war. It is in our interest to start to leave
Iraq without leaving chaos behind.

Even if we could keep 140,000 troops in
Iraq, they will not be the deciding factor in
preventing chaos. Instead, we need to focus
all our remaining energy and initiative on
achieving what virtually everyone agrees is
the key to stability in Iraq: a political power
sharing agreement among its warring fac-
tions. I remain convinced that the only path
to such a settlement is through a decentral-
ized, federal Iraq that brings resources and
responsibility down to the local and regional
levels.

We need a diplomatic surge to get the
world’s major powers, Iraq’s neighbors and
Iraqis themselves invested in a sustainable
political settlement.

Fifteen months into the surge that Presi-
dent Bush ordered and Senator MCCAIN em-
braced, we’ve gone from drowning to tread-
ing water. We are no closer to the Presi-
dent’s stated goal of an Iraq that can defend
itself, govern itself and sustain itself in
peace. We're still spending $3 billion every
week and losing 30 to 40 American lives
every month.

We can’t keep treading water without ex-
hausting ourselves and doing great damage
to our other vital interests around the world.
That’s exactly what both the President and
Senator MCCAIN are asking us to do.

They can’t tell us when, or even if, Iraqis
will come together politically, which was the
purpose of the surge in the first place. They
can’t tell us when, or even if, we will draw
down below pre-surge levels. They can’t tell
us when, or even if, Iraq will be able to stand
on its own two feet. They can’t tell us when,
or even if, this war will end.

Most Americans want this war to end.
They want us to come together around a
plan to leave Iraq without leaving chaos be-
hind.

They’re not defeatists. They’re patriots
who understand the national interest—and
the great things Americans can achieve if we
responsibly end a war that we should not
have started.

I believe it is fully within our power to do
that. Then, with our credibility restored, our
alliances repaired and our freedom renewed,
we will once again lead the world. We will
once again address the hopes, not play to the
fears, of our fellow Americans.

That is my hope for next November—and
for the country we all love.

May God bless America and protect our
troops.

———

TAX REFORM

Mr. VOINOVICH. Madam President,
the time for a honest, national discus-
sion of fundamental tax reform is long
overdue. Each year, April 15 looms on
the calendar as a day of reckoning for
American taxpayers facing a laborious
and needlessly stressful process. Since
enacting the Tax Reform Act of 1986—
legislation intended to simplify the fil-
ing process for taxpayers—more than
15,000 provisions have been added to the
Internal Revenue Code.

The irony of our complex Tax Code is
that in order to take advantage of all

CONGRESSIONAL RECORD — SENATE

the benefits and deductions for which
they qualify, Americans have to spend
a significant amount of money to pay
someone or something to do their taxes
for them—thus decreasing the value of
their return. According to the Presi-
dent’s Advisory Panel on Federal Tax
Reform, only 13 percent of taxpayers
are able to file without the help of ei-
ther a tax preparer or computer soft-
ware.

The Tax Foundation estimates that
in 2005, individuals, businesses, and
nonprofits spent an estimated 6 billion
hours complying with the Federal in-
come tax code, with an estimated com-
pliance cost of more than $265 billion.
This amounts to imposing a 22-cent tax
compliance surcharge for every dollar
the income tax system collects.

Tinkering with the current Tax Code
won’t get the job done. Tinkering is
what got us into this mess in the first
place. We must enact fundamental tax
reform—a complete overhaul of the
system that would make the Tax Code
simple, fair, transparent, and condu-
cive to economic growth and private
savings.

Tax reform is not just a matter of
simply saving taxpayers time and ef-
fort. This is about saving taxpayers
real money. Comprehensive tax reform
could save Americans the $265 billion
in compliance costs. Now, that would
be a real tax reduction that wouldn’t
cost the Treasury one dime.

A new tax system is also vitally im-
portant to job creation and economic
growth. In addition to simplification
for average families, we must address
one of the biggest problems with the
current code: it rewards moving pro-
duction activity—and the good-paying
jobs that accompany such activity—
overseas. It taxes domestically pro-
duced goods heavily and taxes foreign-
made goods lightly. We have the second
highest corporate tax rate in the devel-
oped world, but we are near the bottom
in corporate tax collections as a share
of the economy. Such a system sounds
absolutely perverse, but that is what
we have in the United States.

Some of my colleagues will suggest
that we can just increase marginal
rates to raise the revenue we need. But
in a competitive global economy, I
can’t understand why we would choose
such a self-defeating approach. Higher
marginal rates on an already-broken
tax system would only discourage eco-
nomic ingenuity and reduce U.S. com-
petitiveness. Recent economic research
concludes that in a global economy
workers bear the brunt of higher cor-
porate tax rates, through lower wages
and fewer jobs.

The bottom line is Congress needs to
take tax reform seriously. I am ac-
tively evaluating proposals that would
simplify the Tax Code, save taxpayers
billions of dollars, expand the econ-
omy, and most importantly, protect
American jobs. I have already dis-
cussed the need for such legislation
with many of my colleagues, and I
know there is bipartisan support in the
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Chamber for comprehensive and timely
action.

We can start the process by enacting
legislation to create a bipartisan com-
mission to propose tax and entitlement
reform legislation that Congress must
vote on under fast-track procedures,
such as my SAFE Commission Act or
the Bipartisan Task Force for Respon-
sible Fiscal Action that has been pro-
posed by Senate Budget Committee
chairman KENT CONRAD and ranking
Republican JUDD GREGG. With or with-
out such a commission, Congress and
the next President must move forward
on comprehensive tax reform that sim-
plifies the code and creates jobs in the
United States.

————

SUPREME COURT CONFIRMATION
PROCESS

Mr. KENNEDY. Madam President, an
editorial in Monday’s New York Times
called attention to a new academic
study on the Supreme Court confirma-
tion process. The study, ‘“‘An Empirical
Analysis of the Confirmation Hearings
of the Justices of the Rehnquist Nat-
ural Court,” was conducted by Profes-
sors Jason CzarnezKki of the Marquette
Law School, William Ford of the John
Marshall Law School, and Lori
Ringhand of the University of Ken-
tucky College of Law, and it was pub-
lished in the Spring 2007 issue of Con-
stitutional Commentary. The study
compares the statements made by nine
Supreme Court nominees—Justices
Rehnquist, Stevens, O’Connor, Scalia,
Kennedy, Souter, Thomas, Ginsburg,
and Breyer—at their confirmation
hearings with their subsequent rulings
on the Court to determine whether
their statements as nominees on stare
decisis, originalism, legislative his-
tory, and the rights of criminal defend-
ants were consistent with their rulings
as Justices.

The authors found that a large gap
often exists between what nominees
told the Senate Judiciary Committee
and how they later ruled from the
bench. For example, in their confirma-
tion hearings, Justices Scalia and
Thomas indicated a stronger commit-
ment to stare decisis than most of
their colleagues did, yet on the Court
they were the Justices most likely to
vote to overturn precedents. On none of
the subjects was the correlation very
strong between the testimony by the
nominees at the Senate hearings and
their rulings on the Court. The authors
conclude that Senators have a better
chance at obtaining useful information
in confirmation hearings if they ‘‘focus
their questions on specific issue areas
rather than ‘big picture’ issues involv-
ing interpretative methods.”

As the authors state, their results
are far from definitive and are meant
only to start a conversation. The evi-
dence is certainly suggestive, however,
and is consistent with what legal schol-
ars have been saying for many years.
Supreme Court nominees reveal very
little substantive information at their
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confirmation hearings. As a result, it is
difficult for the Senate and the Amer-
ican public to understand how these
nominees will approach their role on
the Court.

This trend was obvious in the con-
firmation hearings of Chief Justice
John Roberts and Associate Justice
Samuel Alito. Throughout their hear-
ings, they offered only general plati-
tudes, with little indication of how
they would rule on the bench. They re-
fused to answer specific questions or to
say how they would have voted in past
cases, on the ground that doing so
might compromise their duty to decide
every case with an open mind.

Legal scholars are increasingly in
agreement that political convenience,
not principle, has motivated much of
this stonewalling. Since Supreme
Court nominees all have years of legal
experience and, if confirmed, have life-
time appointments to the Court, they
can be candid about their views on
many issues, including previously de-
cided cases, without doing any damage
to the judicial system or to the rights
of future litigants.

Since Supreme Court confirmation
hearings have become increasingly
lacking in significant content, it is no
surprise that researchers find weak
correlations between what nominees
say at the hearings and what they do
on the Court, and that academic and
popular support for a more serious con-
firmation process continues to grow. Of
course, no Senator should try to under-
mine judicial independence by asking
nominees to make ‘“‘commitments’ to
rule a particular way in a future case,
but all Senators should insist that
nominees participate in a serious con-
versation about the pressing legal
issues of our time. Hopefully, Senators
on both sides of the aisle can agree
that, at a minimum, nominees should
give full and forthright responses when
asked about their views on specific
legal questions. It does not compromise
the integrity or impartiality of the ju-
diciary to require nominees to tell the
Senate what they honestly think about
such questions. Their failure to do so
has real costs for our democracy.

Madam President, I believe that this
article will be of interest to all of us in
the Senate in exercising our constitu-
tional responsibility of advice and con-
sent on judicial nominees, especially
nominees to the Supreme Court, and I
ask unanimous consent that the New
York Times editorial and the article’s
abstract be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, Apr. 14, 2008]

HOW TO JUDGE A WOULD-BE JUSTICE

It is hard to imagine a more solemn re-
sponsibility than confirming the nomination
of a Supreme Court justice. And we have
worried, especially in recent years, that
nominees are far too carefully packaged and
coached on how to duck all of the hard ques-
tions.

A new study supports our fears: Supreme
Court nominees present themselves one way
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at confirmation hearings but act differently
on the court. That makes it difficult for sen-
ators to cast informed votes or for the public
to play a meaningful role in the process.

The study—with the unwieldy title ‘““An
Empirical Analysis of the Confirmation
Hearings of the Justices of the Rehnquist
Natural Court’’—published in Constitutional
Commentary, looked at how nine long-serv-
ing justices answered Senate questions, and
how they then voted on the court. While it
does not say that any nominee was inten-
tionally misleading, it still found a wide gap.

Justices Antonin Scalia and Clarence
Thomas, for example, told the Senate that
they had strong respect for Supreme Court
precedents. On the court they were the jus-
tices most likely to vote to overturn those
precedents. Justice David Souter deferred
more to precedent than his Senate testimony
suggested he would.

The authors examined one substantive
area of the law: criminal defendants’ rights.
There what the nominees—both conserv-
atives and liberals—told the Senate about
their support for defendants’ rights was rea-
sonably well reflected in how they voted.

The study suggests that senators would be
better off asking ‘‘very probing, specific
questions,” says Lori Ringhand, associate
professor of law at the University of Ken-
tucky and one of the paper’s three authors.

As we see it, the study also delivers a larg-
er lesson: Senators should examine a nomi-
nee’s entire legal career and look for clear
evidence that he or she is committed to fair-
ness, equal justice and an unstinting view of
constitutional rights.

The findings have particular resonance
now because the next president could nomi-
nate three or more justices, shaping the law
for decades to come. The Senate needs to up-
grade the confirmation process so it can per-
form its vital advice-and-consent role more
effectively.

[From Social Science Research Network]

AN EMPIRICAL ANALYSIS OF THE CONFIRMA-
TION HEARINGS OF THE JUSTICES OF THE
REHNQUIST NATURAL COURT

(By Jason J. Czarnezki, Marquette Univer-
sity; William K. Ford, John Marshall Law
School; and Lori A. Ringhand, University
of Kentucky)

Despite the high degree of interest gen-
erated by Supreme Court confirmation hear-
ings, surprisingly little work has been done
comparing the statements made by nominees
at their confirmation hearings with their
voting behavior once on the Supreme Court.
This paper begins to explore this potentially
rich area by examining confirmation state-
ments made by nominees regarding three dif-
ferent methods of constitutional interpreta-
tion: stare decisis, originalism and the use of
legislative history. We also look at nomi-
nees’ statements about one specific area of
law: protection of the rights of criminal de-
fendants. We then compare the nominees’
statements to decisions made by the Justices
once confirmed. Our results indicate that
confirmation hearings statements about a
nominee’s preferred interpretive methodolo-
gies provide very little information about fu-
ture judicial behavior. Inquiries into specific
issue areas—such as the rights of criminal
defendants—may be slightly more inform-
ative. We emphasize, however, that this
study is a preliminary look at this issue. As
such, we hope this piece stimulates discus-
sion regarding how to best use the wealth of
information provided by confirmation hear-
ings to facilitate a better understanding of
the role those hearings do—or could—play in
shaping the jurisprudence of the Supreme
Court.
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TRIBUTE TO MICHAEL A. HANNA

Mr. SPECTER. Madam President, I
have sought recognition today to speak
about Michael A. Hanna, who passed
away on April 2, 2008.

Mr. Hanna was born July 1, 1952, in
Oakland, MD to former county Demo-
cratic chairman and district attorney
Michael A. Hanna and Eliza Jane Gib-
son Hanna of Monongahela. He spent
time working on Capitol Hill and had
the distinction of serving as the young-
est U.S. House of Representatives page
in the history of the program. He also
served as a personal assistant to
former Speaker of the House John W.
McCormick.

An author and producer, Mr. Hanna
graduated from Washington & Jeffer-
son College and attended Duquesne
Law School. Although perhaps best
known for the animated series
“Rockin’ at the Rim” and authoring
the book ‘‘Cuba: Fire Island,” his pro-
fessional experience extended a good
deal further. He served as a special
envoy to the country of Haiti and trav-
eled extensively in various professional
capacities throughout Europe and the
Middle East.

Mr. Hanna is survived by his mother
and brother, Mark Hanna, as well as
Mark’s wife Ashley and their son Mi-
chael. On their behalf, I would like to
recognize and honor Michael A. Han-
na’s life and work.

———

HEALTH CARE

Mr. WYDEN. Madam President, Dr.
Ezekiel Emanuel and Dr. Victor Fuchs,
physicians and distinguished scholars,
have recently written a particularly
important article that I wish to bring
to the attention of the Senate.

These two gentlemen have a long and
impressive track record on the issue of
reforming our Nation’s broken health
system, and their recent article in the
Journal of American Medicine (JAMA),
“Who Really Pays for Health Care? The
Myth of Shared Responsibility,”” is one
that every Senator should reflect on.

Drs. Emanuel and Fuchs assert in
their article that when millions of
Americans say that financing health
care is a ‘‘shared responsibility” be-
tween ‘‘employers, government, and in-
dividuals’ they are incorrect. The au-
thors say there is actually no such
thing as ‘‘shared responsibility”—
health costs in America come out of
the hides of individuals and house-
holds. Emanuel-Fuchs point out, for
example, that money employers spend
on health care for their workers would
otherwise go to workers’ salaries and
that Government cannot secure funds
at all without reaching into our wal-
lets for tax payments or money we lend
to them.

The work of these two scholars is
particularly relevant because recent
public opinion polls show significant
numbers of Americans would be con-
tent ‘“to just keep the health care they
have.” This seems understandable. If



		Superintendent of Documents
	2025-10-15T08:43:57-0400
	Government Publishing Office, Washington, DC 20401
	U.S. Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




