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S. 2705
At the request of Mr. DURBIN, the
name of the Senator from Missouri
(Mrs. McCCASKILL) was added as a co-
sponsor of S. 2705, a bill to authorize
programs to increase the number of
nurses within the Armed Forces
through assistance for service as nurse
faculty or education as nurses, and for
other purposes.
S. 2717
At the request of Mr. CHAMBLISS, the
name of the Senator from Kansas (Mr.
ROBERTS) was added as a cosponsor of
S. 2717, a bill to provide for enhanced
Federal enforcement of, and State and
local assistance in the enforcement of,
the immigration laws of the United
States, and for other purposes.
S. 2723
At the request of Mr. BROWN, the
names of the Senator from Vermont
(Mr. SANDERS) and the Senator from
California (Mrs. BOXER) were added as
cosponsors of S. 2723, a bill to expand
the dental workforce and improve den-
tal access, prevention, and data report-
ing, and for other purposes.
S. 2746
At the request of Mr. CORNYN, the
name of the Senator from Tennessee
(Mr. ALEXANDER) was added as a co-
sponsor of S. 2746, a bill to amend sec-
tion 552(b)(3) of title 5, United States
Code (commonly referred to as the
Freedom of Information Act) to pro-
vide that statutory exemptions to the
disclosure requirements of that Act
shall specifically cite to the provision
of that Act authorizing such exemp-
tions, to ensure an open and delibera-
tive process in Congress by providing
for related legislative proposals to ex-
plicitly state such required citations,
and for other purposes.
S. 2766
At the request of Mr. NELSON of Flor-
ida, the names of the Senator from
North Carolina (Mr. BURR), the Senator
from Maine (Ms. SNOWE) and the Sen-
ator from Idaho (Mr. CRAPO) were
added as cosponsors of S. 2766, a bill to
amend the Federal Water Pollution
Control Act to address certain dis-
charges incidental to the normal oper-
ation of a recreational vessel.
S. 2769
At the request of Mr. MENENDEZ, the
name of the Senator from Illinois (Mr.
OBAMA) was added as a cosponsor of S.
2769, a bill to authorize appropriate use
of information in the Firearms Trace
Database, and for other purposes.
S. 2771
At the request of Ms. LANDRIEU, the
name of the Senator from Indiana (Mr.
LUGAR) was added as a cosponsor of S.
2771, a bill to require the president to
call a White House Conference on Chil-
dren and Youth in 2010.
S. 2785
At the request of Ms. STABENOW, the
names of the Senator from Rhode Is-
land (Mr. WHITEHOUSE), the Senator
from South Dakota (Mr. JOHNSON) and
the Senator from Maine (Ms. COLLINS)

CONGRESSIONAL RECORD — SENATE

were added as cosponsors of S. 2785, a
bill to amend title XVIII of the Secu-
rity Act to preserve access to physi-
cians’ services under the Medicare pro-
gram.
S. 2794
At the request of Mr. VITTER, his
name was withdrawn as a cosponsor of
S. 2794, a bill to protect older Ameri-
cans from misleading and fraudulent
marketing practices, with the goal of
increasing retirement security.
$.J. RES. 28
At the request of Mr. DORGAN, the
names of the Senator from Washington
(Mrs. MURRAY) and the Senator from
Missouri (Mrs. MCCASKILL) were added
as cosponsors of S.J. Res. 28, a joint
resolution disapproving the rule sub-
mitted by the Federal Communications
Commission with respect to broadcast
media ownership.
S. RES. 456
At the request of Ms. SNOWE, the
name of the Senator from Delaware
(Mr. BIDEN) was added as a cosponsor of
S. Res. 456, a resolution directing the
United States to undertake bilateral
discussions with Canada to negotiate
an agreement to conserve populations
of large whales at risk of extinction
that migrate along the Atlantic sea-
board of North America.
S. RES. 481
At the request of Mr. HAGEL, the
name of the Senator from New Jersey
(Mr. MENENDEZ) was added as a cospon-
sor of S. Res. 481, a resolution desig-
nating April 2008 as ‘‘National Autism
Awareness Month’ and supporting ef-
forts to increase funding for research
into the causes and treatment of au-
tism and to improve training and sup-
port for individuals with autism and
those who care for individuals with au-
tism.

————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. DURBIN (for himself, Ms.
SNOWE, Mrs. LINCOLN, and Mr.
COLEMAN):

S. 2795. A bill to amend the Public
Health Service Act to establish a na-
tionwide health insurance purchasing
pool for small businesses and the self
employed that would offer a choice of
private health plans and make health
coverage more affordable, predictable,
and accessible; to the Committee on
Finance.

Mr. DURBIN. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 2795

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Small Busi-
ness Health Options Program Act of 2008 or
the “SHOP Act’.
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SEC. 2. AMENDMENT TO THE PUBLIC HEALTH
SERVICE ACT.

The Public Health Service Act (42 U.S.C.
201 et seq.) is amended by adding at the end
the following:

“TITLE XXX—SMALL BUSINESS HEALTH

OPTIONS PROGRAM
“SEC. 3001. DEFINITIONS.

‘‘(a) IN GENERAL.—In this title:

‘(1) ADMINISTRATOR.—The term ‘Adminis-
trator’ means the Administrator appointed
under section 3002(a).

‘“(2) SMALL BUSINESS HEALTH BOARD.—The
term ‘Small Business Health Board’ means
the Board established under section 3002(d).

‘(3) EMPLOYEE.—The term ‘employee’ has
the meaning given such term under section
3(6) of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1002(6)). Such
term shall not include an employee of the
Federal Government.

‘‘(4) EMPLOYER.—The term ‘employer’ has
the meaning given such term under section
3(6) of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1002(5)), except
that such term shall include employers who
employed an average of at least 1 but not
more than 100 employees (who worked an av-
erage of at least 35 hours per week) on busi-
ness days during the year preceding the date
of application, and shall include self-em-
ployed individuals with either not less than
$5,000 in net earnings or not less than $15,000
in gross earnings from self-employment in
the preceding taxable year. Such term shall
not include the Federal Government.

‘(5) HEALTH INSURANCE COVERAGE.—The
term ‘health insurance coverage’ has the
meaning given such term in section 2791.

‘“(6) HEALTH INSURANCE ISSUER.—The term
‘health insurance issuer’ has the meaning
given such term in section 2791.

*“(7T) HEALTH STATUS-RELATED FACTOR.—The
term ‘health status-related factor’ has the
meaning given such term in section
2791(d)(9).

‘“(8) PARTICIPATING EMPLOYER.—The term
‘participating employer’ means an employer
that—

‘““(A) elects to provide health insurance
coverage under this title to its employees;
and

‘“(B) is not offering other comprehensive
health insurance coverage to such employ-
ees.
““(b) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF EMPLOYER SIZE.—For pur-
poses of subsection (a)(3):

‘(1) APPLICATION OF AGGREGATION RULE FOR
EMPLOYERS.—AIl persons treated as a single
employer under subsection (b), (¢), (m), or (o)
of section 414 of the Internal Revenue Code
of 1986 shall be treated as 1 employer.

¢(2) EMPLOYERS NOT IN EXISTENCE IN PRE-
CEDING YEAR.—In the case of an employer
which was not in existence for the full year
prior to the date on which the employer ap-
plies to participate, the determination of
whether such employer meets the require-
ments of subsection (a)(4) shall be based on
the average number of employees that it is
reasonably expected such employer will em-
ploy on business days in the employer’s first
full year.

‘“(3) PREDECESSORS.—Any reference in this
subsection to an employer shall include a
reference to any predecessor of such em-
ployer.

“(c) WAIVER AND CONTINUATION OF PARTICI-
PATION.—

‘(1 WAIVER.—The Administrator may
waive the limitations relating to the size of
an employer which may participate in the
health insurance program established under
this title on a case by case basis if the Ad-
ministrator determines that such employer
makes a compelling case for such a waiver.
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In making determinations under this para-
graph, the Administrator may consider the
effects of the employment of temporary and
seasonal workers and other factors.

‘“(2) CONTINUATION OF PARTICIPATION.—AnN
employer participating in the program under
this title that experiences an increase in the
number of employees so that such employer
has in excess of 100 employees, may not be
excluded from participation solely as a re-
sult of such increase in employees.

‘(d) TREATMENT OF HEALTH INSURANCE
COVERAGE AS GROUP HEALTH PLAN.—Health
insurance coverage offered under this title
shall be treated as a group health plan for
purposes of applying the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1001 et seq.) except to the extent that a pro-
vision of this title expressly provides other-
wise.

‘“(e) APPLICATION OF HIPAA RULES.—Not-
withstanding any provision of State law, the
provisions of subparts 1, 3, and 4 of part A of
title XXVII shall apply to health insurance
coverage offered under this title. A State
may modify State law as appropriate to pro-
vide for the enforcement of such provisions
for health insurance coverage offered in the
State under this title.

“SEC. 3002. ADMINISTRATION OF SMALL BUSI-
NESS HEALTH INSURANCE POOL.

‘‘(a) OFFICE AND ADMINISTRATOR.—The Sec-
retary shall designate an office within the
Department of Health and Human Services
to administer the program under this title.
Such office shall be headed by an Adminis-
trator to be appointed by the Secretary.

““(b) QUALIFICATIONS.—The Secretary shall
ensure that the individual appointed to serve
as the Administrator under subsection (a)
has an appropriate background with experi-
ence in health insurance, business, or health
policy.

‘“(c) DUTIES.—The Administrator shall—

‘(1) enter into contracts with health insur-
ance issuers to provide health insurance cov-
erage to individuals and employees who en-
roll in health insurance coverage in accord-
ance with this title;

‘(2) maintain the contracts for health in-
surance policies when an employee elects
which health plan offered under this title to
enroll in as permitted under section
3007(a)(7);

‘“(3) ensure that health insurance issuers
comply with the requirements of this title;

‘‘(4) ensure that employers meet eligibility
requirements for participation in the health
insurance pool established under this title;

‘“(5) enter into agreements with entities to
serve as navigators, as defined in section
3003;

‘‘(6) collect premiums from employers and
employees and make payments for health in-
surance coverage;

““(7T) collect other information needed to
administer the program under this title;

‘(8) compile, produce, and distribute infor-
mation (which shall not be subject to review
or modification by the States) to employers
and employees (directly and through naviga-
tors) concerning the open enrollment proc-
ess, the health insurance coverage available
through the pool, and standardized compara-
tive information concerning such coverage,
which shall be available through an inter-
active Internet website, including a descrip-
tion of the coverage plans available in each
State and comparative information, about
premiums, index rates, benefits, quality, and
consumer satisfaction under such plans;

“(9) provide information to health insur-
ance issuers, including, at the discretion of
the Administrator, notification when pro-
posed rates are not in a competitive range;

‘“(10) conduct public education activities
(directly and through navigators) to raise
the awareness of the public of the program

CONGRESSIONAL RECORD — SENATE

under this title and the associated tax credit
under the Internal Revenue Code of 1986;

“(11) develop methods to facilitate enroll-
ment in health insurance coverage under
this title, including through the use of the
Internet;

‘“(12) if appropriate, enter into contracts
for the performance of administrative func-
tions under this title as permitted under sec-
tion 3009;

‘“(13) carefully consider benefit rec-
ommendations that are endorsed by at least
two-thirds of the members of the Small Busi-
ness Health Board;

‘“(14) establish and administer a contin-
gency fund for risk corridors as provided for
in section 3008; and

‘“(15) carry out any other activities nec-
essary to administer this title.

“(d)  LIMITATIONS.—The
shall not—

‘(1) negotiate premiums with participating
health insurance issuers; or

‘“(2) exclude health insurance issuers from
participating in the program under this title
except for violating contracts or the require-
ments of this title.

“‘(e) SMALL BUSINESS HEALTH BOARD.—

‘(1) IN GENERAL.—There shall be estab-
lished a Small Business Health Board to
monitor the implementation of the program
under this title and to make recommenda-
tions to the Administrator concerning im-
provements in the program.

‘(2) APPOINTMENT.—The Comptroller Gen-
eral shall appoint 13 individuals who have ex-
pertise in health care benefits, financing, ec-
onomics, actuarial science or other related
fields, to serve as members of the Small
Business Health Board. In appointing mem-
bers under the preceding sentence, the Comp-
troller General shall ensure that such mem-
bers include—

‘“(A) a mix of different types of profes-
sionals;

‘“(B) a broad geographic representation;

‘(C) not less than 3 individuals with an
employee perspective;

‘(D) not less than 3 individuals with a
small business perspective, at least 1 of
whom shall have a self-employed perspec-
tive; and

‘“(E) not less than 1 individual with a back-
ground in insurance regulation.

“(3) TERMS.—Members of the Small Busi-
ness Health Board shall serve for a term of 3
years, such terms to end on March 15 of the
applicable year, except as provided in para-
graph (4). The Comptroller General shall
stagger the terms for members first ap-
pointed. A member may be reappointed after
the expiration of a term. A member may
serve after expiration of a term until a suc-
cessor has been appointed.

‘(4) SMALL BUSINESS REPRESENTATIVES.—
Beginning on March 16, 2012, 3 of the individ-
uals the Comptroller General appoints to the
Small Business Health Board shall be rep-
resentatives of the 3 navigators through
which the largest number of individuals have
enrolled for health insurance coverage over
the previous 2-year period. Such appointees
shall serve for 1 year. The Comptroller Gen-
eral shall consider for appointment in years
prior to the date specified in this paragraph,
individuals who are representatives of enti-
ties that may serve as navigators.

¢‘(5) CHAIRPERSON; VICE CHAIRPERSON.—The
Comptroller General shall designate a mem-
ber of the Small Business Health Board, at
the time of appointment of such member, to
serve as Chairperson and a member to serve
as Vice Chairperson for the term of the ap-
pointment, except that in the case of a va-
cancy of either such position, the Comp-
troller General may designate another mem-
ber to serve in such position for the remain-
der of such member’s term.
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‘‘(6) COMPENSATION.—While serving on the
business of the Small Business Health Board
(including travel time), a member of the
Small Business Health Board shall be enti-
tled to compensation at the per diem equiva-
lent of the rate provided for level IV of the
Executive Schedule under section 5315 of
title 5, United States Code, and while so
serving away from home and the member’s
regular place of business, a member may be
allowed travel expenses, as authorized by the
Chairperson of the Small Business Health
Board.

“(7) DISCLOSURE.—The Comptroller Gen-
eral shall establish a system for the public
disclosure, by members of the Small Busi-
ness Health Board, of financial and other po-
tential conflicts of interest.

‘“(8) MEETINGS.—The Small Business
Health Board shall meet at the call of the
Chairperson. Each such meeting shall be
open to the public.

‘“(9) DuTiES.—The Small Business Health
Board shall—

““(A) provide general oversight of the pro-
gram under this title and make rec-
ommendations to the Administrator;

‘“(B) monitor and make recommendations
to the Administrator on the benefit require-
ments for national plans in this title;

“(C) make recommendations concerning
information that the Administrator, health
plans, and navigators should distribute to
employers and employees participating in
the program under this title; and

‘(D) monitor and make recommendations
to the Administrator on adverse selection
within the program under this title and be-
tween the coverage provided under the pro-
gram and the State-regulated health insur-
ance market.

‘(10) APPROVAL OF RECOMMENDATIONS.—A
recommendation shall require approval by
not less than two-thirds of the members of
the Board.

¢“(11) PUBLIC NOTICE AND COMMENT ON REC-
OMMENDATIONS.—The Administrator shall—

‘““(A) publish recommendations by the
Small Business Health Board in the Federal
Register;

‘(B) solicit written comments concerning
such recommendations; and

*“(C) provide an opportunity for the presen-
tation of oral comments concerning such
recommendations at a public meeting.

“SEC. 3003. NAVIGATORS.

‘‘(a) IN GENERAL.—The Administrator shall
enter into agreements with private and pub-
lic entities, beginning a reasonable period
prior to the beginning of the first calendar
year in which health insurance coverage is
offered under this title, under which such en-
tities will serve as navigators.

‘“(b) BELIGIBILITY.—To be eligible to enter
into an agreement under subsection (a), an
entity shall demonstrate to the Adminis-
trator that the entity has existing relation-
ships with, or could readily establish rela-
tionships with, employers and employees,
and self-employed individuals, likely to be
eligible to participate in the program under
this title. Such entities may include trade,
industry and ©professional associations,
chambers of commerce, unions, small busi-
ness development centers, and other entities
that the Administrator determines to be ca-
pable of carrying out the duties described in
subsection (c).

‘“(c) DUTIES.—An entity that serves as a
navigator under an agreement under sub-
section (a) shall—

‘(1) coordinate with the Administrator on
public education activities to raise aware-
ness of the program under this title;

‘(2) distribute information developed by
the Administrator on the open enrollment
process, private health plans available
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through the program under this title, and
standardized comparative information about
the health insurance coverage under the pro-
gram;

‘“(3) distribute information about the avail-
ability of the tax credit under section 36 of
the Internal Revenue Code of 1986 as added
by the Small Business Health Options Pro-
gram Act of 2008;

‘“(4) assist employers and employees in en-
rolling in the program under this title; and

‘“(6) respond to questions about the pro-
gram under this title and participating
plans.

‘(d) SUPPLEMENTAL MATERIALS.—In addi-
tion to information developed by the Admin-
istrator under subsection (c)(2), a navigator
may develop and distribute other informa-
tion that is related to the health insurance
program established under this title, subject
to review and approval by the Administrator
and filing in each State in which the navi-
gator operates.

‘‘(e) STANDARDS.—

‘(1) IN GENERAL.—The Administrator shall
establish standards for navigators under this
section, including provisions to avoid con-
flicts of interest. Under such standards, a
navigator may not—

‘“(A) be a health insurance issuer; or

‘(B) receive any consideration directly or
indirectly from any health insurance issuer
in connection with the participation of any
employer in the program under this title or
the enrollment of any eligible employee in
health insurance coverage under this title.

¢(2) FAIR AND IMPARTIAL INFORMATION AND
SERVICES.—The Administrator shall consult
with the Small Business Health Board con-
cerning the standards necessary to ensure
that a navigator will provide fair and impar-
tial information and services. An agreement
between the Administrator and a navigator
may include specific provisions with respect
to such navigator to ensure that such navi-
gator will provide fair and impartial infor-
mation and services. If a navigator, or entity
seeking to become a navigator, is a party to
any arrangement with any health insurance
issuer to receive compensation related to
other health care programs not covered
under this title, the entity shall disclose the
terms of such compensation arrangements to
the Administrator, and the Administrator
shall take such information into account in
determining the appropriate standards and
agreement terms for such navigator.

“SEC. 3004. CONTRACTS WITH HEALTH INSUR-
ANCE ISSUERS.

‘‘(a) IN GENERAL.—The Administrator may
enter into contracts with qualified health in-
surance issuers, without regard to section 5
of title 41, United States Code, or other stat-
utes requiring competitive bidding, to pro-
vide health benefits plans to employees of
participating employers and self-employed
individuals under this title. Each contract
shall be for a uniform term of at least 1 year,
but may be made automatically renewable
from term to term in the absence of notice of
termination by either party. In entering into
such contracts, the Administrator shall en-
sure that health benefits coverage is pro-
vided for an individual only, two adults in a
household, one adult and one or more chil-
dren, and a family.

‘“(b) ELIGIBILITY.—A health insurance
issuer shall be eligible to enter into a con-
tract under subsection (a) if such issuer—

‘(1) is licensed to offer health benefits plan
coverage in each State in which the plan is
offered; and

‘“(2) meets such other reasonable require-
ments as determined appropriate by the Ad-
ministrator, after an opportunity for public
comment and publication in the Federal
Register.

“(c) COST-SHARING AND NETWORKS.—The
Administrator shall ensure that health bene-
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fits plans with a range of cost-sharing and
network arrangements are available under
this title.

‘‘(d) REVOCATION.—Approval of a health
benefits plan participating in the program
under this title may be withdrawn or re-
voked by the Administrator only after notice
to the health insurance issuer involved and
an opportunity for a hearing without regard
to subchapter II of chapter 5 and chapter 7 of
title 5, United States Code.

‘‘(e) CONVERSION.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), a contract may not be made or
a plan approved under this section if the
health insurance issuer under such contract
or plan does not provide to each enrollee
whose coverage under the plan is terminated,
including a termination due to discontinu-
ance of the contract or plan, the option to
have issued to that individual a nongroup
policy without evidence of insurability. A
health insurance issuer shall provide a no-
tice of such option to individuals who enroll
in the plan. An enrollee who exercises such
conversion option shall pay the full periodic
charges for the nongroup policy.

‘“(2) EXCEPTIONS.—A health insurance
issuer shall not be required to offer a
nongroup policy under paragraph (1) if the
termination under the plan occurred be-
cause—

‘“(A) the enrollee failed to pay any required
monthly premiums under the plan;

‘“(B) the enrollee performed an act or prac-
tice that constitutes fraud in connection
with the coverage under the plan;

‘“(C) the enrollee made an intentional mis-
representation of a material fact under the
terms of coverage of the plan; or

‘(D) the terminated coverage under the
plan was replaced by similar coverage within
31 days after the date of termination.

“(f) PAYMENT OF PREMIUMS.—

‘(1) IN GENERAL.—Employers shall collect
premium payments from their employees
through payroll deductions and shall forward
such payments and the contribution of the
employer (if any) to the Administrator. The
Administrator shall develop procedures
through which such payments shall be re-
ceived and forwarded to the health insurance
issuer involved.

‘“(2) FAILURE TO PAY.—

‘“(A) IN GENERAL.—Failure to pay pre-
miums shall be treated as a debt owed to the
United States in the same manner as the
failure to repay a loan made to an individual
under the Higher Education Act of 1965 is
treated as such a debt.

“(B) PROCEDURES.—The
shall establish procedures—

‘(i) for the termination of employers that
fail, for a two consecutive month period (or
such other time period as determined appro-
priate by the Administrator), to make pre-
mium payments in a timely manner; and

‘“(ii) for recovering the cost of unpaid and
uncollected premiums through an adjust-
ment in the rates charged for the subsequent
year in accordance with section 3007(b)(1)(C).
“SEC. 3005. EMPLOYER PARTICIPATION.

‘“(a) PARTICIPATION PROCEDURE.—The Ad-
ministrator shall develop a procedure for
employers and self-employed individuals to
participate in the program under this title,
including procedures relating to the offering
of health benefits plans to employees and the
payment of premiums for health insurance
coverage under this title. For the purpose of
premium payments, a self-employed indi-
vidual shall be considered an employer that
is making a 100 percent contribution toward
the premium amount.

“(b) ENROLLMENT AND OFFERING OF OTHER
COVERAGE.—

‘(1) ENROLLMENT.—A participating em-
ployer shall ensure that each eligible em-
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ployee has an opportunity to enroll in a plan
of the employer’s choice or a plan of the em-
ployee’s choice in accordance with section
3007(d)(7).

‘“(2) PROHIBITION ON OFFERING OTHER COM-
PREHENSIVE HEALTH BENEFIT COVERAGE.—A
participating employer may not offer a
health insurance plan providing comprehen-
sive health benefit coverage to employees
other than a health benefits plan offered
under this title.

‘(3) PROHIBITION ON COERCION.—An em-
ployer shall not pressure, coerce, or offer in-
ducements to an employee to elect not to en-
roll in coverage under the program under
this title or to select a particular health ben-
efits plan.

‘“(4) OFFER OF SUPPLEMENTAL COVERAGE OP-
TIONS.—

‘““(A) IN GENERAL.—A participating em-
ployer may offer supplementary coverage op-
tions to employees.

‘“(B) DEFINITION.—In subparagraph (A), the
term ‘supplementary coverage’ means bene-
fits described as ‘excepted benefits’ under
section 2791(c).

‘(c) REGULATORY FLEXIBILITY.—In devel-
oping the procedure under subsection (a), the
Administrator shall comply with the re-
quirements specified under the Regulatory
Flexibility Act under chapter 6 of title 5,
United States Code, consider the economic
impacts that the regulation will have on
small businesses, and consider regulatory al-
ternatives that would mitigate such impact.
The Administrator shall publish and publicly
disseminate a small business compliance
guide, pursuant to section 212 of the Small
Business Regulatory Enforcement Fairness
Act, that explains the compliance require-
ments for employer participation. Such com-
pliance guide shall be published not later
than the date of the publication of the final
rule under this title, or the effective date of
such rules, whichever is later.

‘“(d) RULE OF CONSTRUCTION.—Except as
provided in section 3004(f), nothing in this
title shall be construed to require that an
employer make premium contributions on
behalf of employees.

“SEC. 3006. ELIGIBILITY AND ENROLLMENT.

‘“(a) IN GENERAL.—An individual shall be
eligible to enroll in health insurance cov-
erage under this title for coverage beginning
in 2011 if such individual is an employee of a
participating employer described in section
3001(a)(4) or is a self-employed individual as
defined in section 401(c)(1)(B) of the Internal
Revenue Code of 1986 and meets the defini-
tion of a participating employer in section
3001(a)(8). An employer may allow employees
who average fewer than 35 hours per week to
enroll.

‘““(b) LIMITATION.—A health insurance
issuer may not refuse to provide coverage to
any eligible individual under subsection (a)
who selects a health benefits plan offered by
such issuer under this title.

““(c) TYPE OF ENROLLMENT.—AnN eligible in-
dividual may enroll as an individual or as an
adult with one or more children regardless of
whether another adult is present in the en-
rollee’s household or family.

*“(d) OPEN ENROLLMENT.—

‘(1) IN GENERAL.—The Administrator shall
establish an annual open enrollment period
during which an employer may elect to be-
come a participating employer and an em-
ployee may enroll in a health benefits plan
under this title for the following calendar
year.

‘(2) OPEN ENROLLMENT PERIOD.—For pur-
poses of this title, the term ‘open enrollment
period’ means, with respect to calendar year
2011 and each succeeding calendar year, the
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period beginning on October 1, 2010, and end-
ing December 1, 2010, and each succeeding pe-
riod beginning October 1 and ending Decem-
ber 1. Coverage in a health benefits plan se-
lected during such an open enrollment period
shall begin on January 1 of the calendar year
following the selection.

“(3) NEWLY ELIGIBLE EMPLOYERS AND EM-
PLOYEES.—Notwithstanding the open enroll-
ment period provided for under paragraph
(2), the Administrator shall establish an en-
rollment process to enable a newly eligible
employer or an employer with an existing
health benefits policy whose term is ending
to become a participating employer and for
an employee of such employer, or a new em-
ployee of a participating employer, to enroll
in a health benefits plan under this title out-
side of an open enrollment period. The Ad-
ministrator may establish a process for set-
ting the renewal date for the participation of
an employer that initially becomes a partici-
pating employer outside of the open enroll-
ment period to coincide with a subsequent
open enrollment period.

‘(4) LIMITATION OF CHANGING ENROLL-
MENT.—An employer or employee (as the
case may be) may elect to change the health
benefits plan that the employee is enrolled
in only during an open enrollment period.

‘(5) EFFECTIVENESS OF ELECTION AND
CHANGE OF ELECTION.—An election to change
a health benefits plan that is made during
the open enrollment period under paragraph
(2) shall take effect as of the first day of the
following calendar year.

‘‘(6) CONTINUATION OF ENROLLMENT.—AnN
employee who has enrolled in a health bene-
fits plan under this title is considered to
have been continuously enrolled in that
health benefits plan until such time as—

‘‘(A) the employer or employee (as the case
may be) elects to change health benefits
plans; or

‘(B) the health benefits plan is terminated.

‘“(e) PROVIDING INFORMATION TO PROMOTE
INFORMED CHOICE.—The Administrator shall
compile, produce, and disseminate informa-
tion to employers, employees, and naviga-
tors under section 3002(c)(8) to promote in-
formed choice that shall be made available
at least 30 days prior to the beginning of
each open enrollment period.

¢(f) TERMINATION OF EMPLOYMENT.—AnN em-
ployee may remain enrolled in a health plan
under this title for the remainder of the cal-
endar year following the termination or sep-
aration of the employee from employment or
termination of the employer, if the employee
pays 100 percent of the monthly premium for
the remainder of the year involved.

‘“(g) RULE OF CONSTRUCTION.—Nothing in
this title shall be construed to prohibit a
health insurance issuer providing coverage
through the program under this title from
using the services of a licensed agent or
broker.

“SEC. 3007. HEALTH COVERAGE AVAILABLE WITH-
IN THE SMALL BUSINESS POOL.

‘‘(a) PREEXISTING CONDITION EXCLUSIONS.—

‘(1) IN GENERAL.—Each contract under this
title may include a preexisting condition ex-
clusion as defined under section 9801(b)(1) of
the Internal Revenue Code of 1986.

‘‘(2) EXCLUSION PERIOD.—A preexisting con-
dition exclusion under this subsection shall
provide for coverage of a preexisting condi-
tion to begin not later than 6 months after
the date on which the coverage of the indi-
vidual under a health benefits plan com-
mences, reduced by the aggregate of 1 day
for each day that the individual was covered
under creditable health insurance coverage
(as defined for purposes of section 2701(c))
immediately preceding the date the indi-
vidual submitted an application for coverage
under this title. This provision shall be ap-
plied notwithstanding the applicable provi-
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sion for the reduction of the exclusion period
provided for in section 701(a)(3) of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1181(a)(3)).

“(b) RATES AND PREMIUMS; STATE LAWS.—

‘(1) IN GENERAL.—Rates charged and pre-
miums paid for a health benefits plan under
this title—

‘“(A) shall be determined in accordance
with subsection (d);

‘(B) may be annually adjusted; and

‘“(C) shall be adjusted to cover the adminis-
trative costs of the Administrator under this
title and the office established under section
3002.

‘(2) BENEFIT MANDATE LAWS.—With respect
to a contract entered into under this title
under which a health insurance issuer will
offer health benefits plan coverage, State
mandated benefit laws in effect in the State
in which the plan is offered shall continue to
apply, except in the case of a nationwide
plan.

¢“(3) LIMITATION.—Nothing in this sub-
section shall be construed to preempt any
State or local law (including any State
grievance, claims, and appeals procedure
laws, State provider mandate laws, and
State network adequacy laws) except those
laws and regulations described in subsection
(1)(2), ()(2)(B), and (d)(5).

““(c) TERMINATION AND REENROLLMENT.—If
an individual who is enrolled in a health ben-
efits plan under this title voluntarily termi-
nates the enrollment, except in the case of
an individual who has lost or changes em-
ployment or whose employer is terminated
for failure to pay premiums, the individual
shall not be eligible for reenrollment until
the first open enrollment period following
the expiration of 6 months after the date of
such termination.

“(d) RATING RULES AND TRANSITIONAL AP-
PLICATION OF STATE LAW.—

‘(1) YEARS 2011 AND 2012.—With respect to
calendar years 2011 and 2012 (open enrollment
period beginning October 1, 2010, and October
1, 2011), the following shall apply:

‘“(A) In the case of an employer that elects
to participate in the program under this
title, the State rating requirements applica-
ble to employers purchasing health insur-
ance coverage in the small group market in
the State in which the employer is located
shall apply with respect to such coverage,
except that premium rates for such coverage
shall not vary based on health-status related
factors.

‘“(B) State rating requirements shall apply
to health insurance coverage purchased in
the small group market in the State, except
that a State shall be prohibited from allow-
ing premium rates to vary based on health-
status related factors.

‘“(2) SUBSEQUENT YEARS.—

““(A) NAIC RECOMMENDATIONS.—

‘(i) STUDY.—Beginning in 2009, the Admin-
istrator shall contract with the National As-
sociation of Insurance Commissioners to
conduct a study of the rating requirements
utilized in the program under this title and
the rating requirements that apply to health
insurance purchased in the small group mar-
kets in the States, and to develop rec-
ommendations concerning rating require-
ments. Such recommendations shall be sub-
mitted to the appropriate committees of
Congress during calendar year 2011.

‘“(ii) CONSULTATION.—In conducting the
study under clause (i), the National Associa-
tion of Insurance Commissioners shall con-
sult with key stakeholders (including small
businesses, self-employed individuals, em-
ployees of small businesses, health insurance
issuers, health care providers, and patient
advocates).

‘(iii) RECOMMENDATIONS.—During calendar
yvear 2011, the recommendations of the Na-

S2351

tional Association of Insurance Commis-
sioners shall be submitted to Congress (in
the form of a legislative proposal), and shall
concern—

“(I) rating requirements for health insur-
ance coverage under this title for calendar
year 2013 and subsequent calendar years; and

“(IT) a maximum permissible variance be-
tween State rating requirements and the rat-
ing requirements for coverage under this
title that will allow State flexibility without
causing significant adverse selection for
health insurance coverage under this title.

‘“(B) APPLICATION OF REQUIREMENTS.—If,
pursuant to this subsection, an Act is en-
acted to implement rating requirements pur-
suant to the recommendations submitted
under subparagraph (A), or alternative rat-
ing requirements developed by Congress,
such rating requirements shall apply to the
program under this title beginning in cal-
endar year 2013 (open enrollment periods be-
ginning October 1, 2012, and thereafter).

‘(3) FAILURE TO ENACT LEGISLATION.—If an
Act is not enacted as provided for in para-
graph (2)(B), the fallback rating rules under
paragraph (5) shall apply beginning in cal-
endar year 2013 (open enrollment periods be-
ginning October 1, 2012, and thereafter).

‘(4) EXPEDITED CONGRESSIONAL CONSIDER-
ATION.—

‘“(A) INTRODUCTION AND COMMITTEE CONSID-
ERATION.—

‘(i) INTRODUCTION.—A legislative proposal
submitted to Congress pursuant to para-
graph (2) shall be introduced in the House of
Representatives by the Speaker, and in the
Senate by the Majority Leader, immediately
upon receipt of the language and shall be re-
ferred to the appropriate committees of Con-
gress. If the proposal is not introduced in ac-
cordance with the preceding sentence, legis-
lation may be introduced in either House of
Congress by any member thereof.

‘‘(ii) COMMITTEE CONSIDERATION.—Legisla-
tion introduced in the House of Representa-
tives and the Senate under clause (i) shall be
referred to the appropriate committees of ju-
risdiction of the House of Representatives
and the Senate. Not later than 45 calendar
days after the introduction of the legislation
or February 15th, 2012, whichever is later,
the committee of Congress to which the leg-
islation was referred shall report the legisla-
tion or a committee amendment thereto. If
the committee has not reported such legisla-
tion (or identical legislation) at the end of 45
calendar days after its introduction, or Feb-
ruary 16th, 2012, whichever is later, such
committee shall be deemed to be discharged
from further consideration of such legisla-
tion and such legislation shall be placed on
the appropriate calendar of the House in-
volved.

‘“(B) EXPEDITED PROCEDURE.—

‘(i) CONSIDERATION.—Not later than 15 cal-
endar days after the date on which a com-
mittee has been or could have been dis-
charged from consideration of legislation
under this paragraph, the Speaker of the
House of Representatives, or the Speaker’s
designee, or the Majority Leader of the Sen-
ate, or the Leader’s designee, shall move to
proceed to the consideration of the com-
mittee amendment to the legislation, and if
there is no such amendment, to the legisla-
tion. It shall also be in order for any member
of the House of Representatives or the Sen-
ate, respectively, to move to proceed to the
consideration of the legislation at any time
after the conclusion of such 15-day period.
All points of order against the legislation
(and against consideration of the legislation)
with the exception of points of order under
the Congressional Budget Act of 1974 are
waived. A motion to proceed to the consider-
ation of the legislation is highly privileged
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in the House of Representatives and is privi-
leged in the Senate and is not debatable. The
motion is not subject to amendment, to a
motion to postpone consideration of the leg-
islation, or to a motion to proceed to the
consideration of other business. A motion to
reconsider the vote by which the motion to
proceed is agreed to or not agreed to shall
not be in order. If the motion to proceed is
agreed to, the House of Representatives or
the Senate, as the case may be, shall imme-
diately proceed to consideration of the legis-
lation in accordance with the Standing Rules
of the House of Representatives or the Sen-
ate, as the case may be, without intervening
motion, order, or other business, and the res-
olution shall remain the unfinished business
of the House of Representatives or the Sen-
ate, as the case may be, until disposed of, ex-
cept as provided in clause (iii).

‘“(ii) CONSIDERATION BY OTHER HOUSE.—If,
before the passage by one House of the legis-
lation that was introduced in such House,
such House receives from the other House
legislation as passed by such other House—

‘(D) the legislation of the other House shall
not be referred to a committee and shall im-
mediately displace the legislation that was
introduced in the House in receipt of the leg-
islation of the other House; and

‘“(IT) the legislation of the other House
shall immediately be considered by the re-
ceiving House under the same procedures ap-
plicable to legislation reported by or dis-
charged from a committee under this para-
graph.

‘““Upon disposition of legislation that is re-
ceived by one House from the other House, it
shall no longer be in order to consider the
legislation that was introduced in the receiv-
ing House.

‘‘(iii) SENATE VOTE REQUIREMENT.—Legisla-
tion under this paragraph shall only be ap-
proved in the Senate if affirmed by the votes
of 3/6 of the Senators duly chosen and sworn.
If legislation in the Senate has not reached
final passage within 10 days after the motion
to proceed is agreed to (excluding periods in
which the Senate is in recess) it shall be in
order for the Majority Leader to file a clo-
ture petition on the legislation or amend-
ments thereto, in accordance with rule XXII
of the Standing Rules of the Senate. If such
a cloture motion on the legislation fails, is
shall be in order for the Majority Leader to
proceed to other business and the legislation
shall be returned to or placed on the Senate
calendar.

‘“(iv) CONSIDERATION IN CONFERENCE.—Im-
mediately upon a final passage of the legisla-
tion that results in a disagreement between
the two Houses of Congress with respect to
the legislation, conferees shall be appointed
and a conference convened. Not later than 15
days after the date on which conferees are
appointed (excluding periods in which one or
both Houses are in recess), the conferees
shall file a report with the House of Rep-
resentatives and the Senate resolving the
differences between the Houses on the legis-
lation. Notwithstanding any other rule of
the House of Representatives or the Senate,
it shall be in order to immediately consider
a report of a committee of conference on the
legislation filed in accordance with this sub-
clause. Debate in the House of Representa-
tives and the Senate on the conference re-
port shall be limited to 10 hours, equally di-
vided and controlled by the Speaker of the
House of Representatives and the Minority
Leader of the House of Representatives or
their designees and the Majority and Minor-
ity Leaders of the Senate or their designees.
A vote on final passage of the conference re-
port shall occur immediately at the conclu-
sion or yielding back of all time for debate
on the conference report. The conference re-
port shall be approved in the Senate only if
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affirmed by the votes of 3/5 of the Senators
duly chosen and sworn.

“(C) RULES OF THE SENATE AND HOUSE OF
REPRESENTATIVES.—This paragraph is en-
acted by Congress—

‘(i) as an exercise of the rulemaking power
of the Senate and House of Representatives,
respectively, and is deemed to be part of the
rules of each House, respectively, but appli-
cable only with respect to the procedure to
be followed in that House in the case of legis-
lation under this paragraph, and it super-
sedes other rules only to the extent that it is
inconsistent with such rules; and

‘“(i1) with full recognition of the constitu-
tional right of either House to change the
rules (so far as they relate to the procedure
of that House) at any time, in the same man-
ner, and to the same extent as in the case of
any other rule of that House.

“(6) FALLBACK RATING RULES.—For pur-
poses of paragraph (3), the fallback rating
rules are as follows:

““(A) PROGRAM.—

‘(i) RATING RULES.—A health insurance
issuer that enters into a contract under the
program under this title shall determine the
amount of premiums to assess for coverage
under a health benefits plan based on a com-
munity rate that may be annually adjusted
only—

‘“(I) based on the age of covered individuals
(subject to clause (iii));

‘“(IT) based on the geographic area involved
if the adjustment is based on geographical
divisions that are not smaller than a metro-
politan statistical area and the issuer pro-
vides evidence of geographic variation in
cost of services;

‘(III) based on industry (subject to clause
@iv)

‘“(IV) based on tobacco use; and

‘“(V) based on whether such coverage is for
an individual, 2 adults in a household, 1
adult and 1 or more children, or a family.

‘“(ii) LIMITATION.—Premium rates charged
for coverage under the program under this
title shall not vary based on health-status
related factors, gender, class of business, or
claims experience or any other factor not de-
scribed in clause (i).

“(iii) AGE ADJUSTMENTS.—

‘“(I) IN GENERAL.—With respect to clause
(i)(I), in making adjustments based on age,
the Administrator shall establish not more
than 5 age brackets to be used by a health in-
surance issuer in establishing rates for indi-
viduals under the age of 65. The rates for any
age bracket shall not exceed 300 percent of
the rate for the lowest age bracket. Age-re-
lated premiums may not vary within age
brackets.

‘““(II) AGES 65 AND OLDER.—With respect to
clause (i)(I), a health insurance issuer may
develop separate rates for covered individ-
uals who are 65 years of age or older for
whom the primary payor for health benefits
coverage is the medicare program under title
XVIII of the Social Security Act, for the cov-
erage of health benefits that are not other-
wise covered under medicare.

‘‘(iv) INDUSTRY ADJUSTMENT.—With respect
to clause (1)(III), in making adjustments
based on industry, the rates for any industry
shall not exceed 115 percent of the rate for
the lowest industry and shall be based on
evidence of industry variation in cost of
services.

‘“(B) STATE RATING RULES.—State rating re-
quirements shall apply to health insurance
coverage purchased in the small group mar-
ket, except that a State shall not permit pre-
mium rates to vary based on health-status
related factors.

¢(6) STATE WITH LESS PREMIUM VARIATION.—
Effective beginning in calendar year 2013, in
the case of a State that provides a rating
variance with respect to age that is less than
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the Federal limit established under para-
graph (2)(B) or (3) or that provides for some
form of community rating, or that provides
a rating variance with respect to industry
that is less than the Federal limit estab-
lished under paragraph (2)(B) or (3), or that
provides a rating variance with respect to
the geographic area involved that is less
than the Federal limit established in para-
graph (2)(B) or (3), premium rates charged for
health insurance coverage under this title in
such State with respect to such factor shall
reflect the rating requirements of such
State.

“(7) EMPLOYEE CHOICE.—

‘“(A) CALENDAR YEARS 2011 AND 2012.—With
respect to calendar years 2011 and 2012 (open
enrollment periods beginning October 1, 2010,
and October 1, 2011), in the case of a State
that applies community rating or adjusted
community rating where any age bracket
does not exceed 300 percent of the lowest age
bracket, employees of an employer located
in that State may elect to enroll in any
health plan offered under this title.

‘“(B) SUBSEQUENT YEARS.—Beginning in cal-
endar year 2013 (open enrollment periods be-
ginning October 1, 2012, and thereafter), em-
ployees of an employer that participates in
the program under this title may elect to en-
roll in any health plan offered under this
title.

‘(C) EXCEPTION.—In any State or year in
which an employee is not able to select a
health plan as provided for in subparagraph
(A) or (B), the employer shall select the
health plan or plans that shall be made
available to the employees of such employer.

‘(8) STATE APPROVAL OF RATES.—State
laws requiring the approval of rates with re-
spect to health insurance shall continue to
apply to health insurance coverage under
this title in such State unless the State fails
to enforce the application of rates that
would otherwise apply to health insurance
issuers under the program under this title.

‘‘(e) BENEFITS.—

‘(1) STATEMENT OF BENEFITS.—Each con-
tract under this title shall contain a detailed
statement of benefits offered and shall in-
clude information concerning such maxi-
mums, limitations, exclusions, and other
definitions of benefits as the Administrator
considers necessary or reasonable.

*“(2) NATIONWIDE PLANS.—

““(A) IN GENERAL.—In the case of contracts
with health insurance issuers that offer a
health benefit plan on a nationwide basis, in
the first year after the date of enactment of
this title, the benefit package shall include
benefits established by the Administrator.

‘“(B) PROCESS FOR ESTABLISHING BENEFITS
FOR NATIONWIDE PLANS.—The benefits provide
for under subparagraph (A) shall be deter-
mined as follows:

‘(i) Not later than 30 days after the date of
enactment of this title, the Secretary shall
enter into a contract with the Institute of
Medicine to develop a minimum set of bene-
fits to be offered by nationwide plans.

‘(ii) In developing such minimum set of
benefits, the Institute of Medicine shall con-
vene public forums to allow input from key
stakeholders (including small businesses,
self-employed individuals, employees of
small businesses, health insurance issuers,
insurance regulators, health care providers,
and patient advocates) and shall consult
with the Small Business Health Board.

‘“(iii) The Institute of Medicine shall con-
sider—

‘(I) the clinical appropriateness and effec-
tiveness of the benefits covered;

“(IT) the affordability of the benefits cov-
ered;

‘(IIT) the financial protection of enrollees
against high health care expenses;
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“(IV) access to necessary health care serv-
ices; and

(V) benefits similar to those available in
the small group market on the date of enact-
ment of this title.

‘‘(iv) The benefits package shall not be dis-
criminatory or be likely to promote or in-
duce adverse selection.

‘“(v) The Administrator shall publish the
benefits recommended by the Institute of
Medicine for public comment.

‘“(vi) Based on the comments received, the
Administrator may make changes only to
the extent that the recommendation from
the Institute of Medicine is not consistent
with the criteria contained in clause (iii) or
there is a compelling need for the changes to
ensure the effective functioning of the pro-
gram.

¢“(C) CHANGES TO BENEFITS.—

‘(i) IN GENERA1.—By a vote of a two-thirds
majority, the Small Business Health Board
may recommend to the Administrator
changes to the benefit package for nation-
wide plans under this paragraph for years
subsequent to the first year in which such
benefits are in effect.

‘‘(ii) REDUCTION IN BENEFITS.—The Admin-
istrator may reduce benefits that were pre-
viously covered under this paragraph only
if—

“(I) two-thirds of the Small Business
Health Board recommend such change; or

“(IT) there is a compelling need for the
change to prevent a substantial reduction in
participation in the program under this title.

““(f) ADDITIONAL PREMIUM FOR DELAYED EN-
ROLLMENT.—

‘(1 IN GENERAL.—A self-employed indi-
vidual who is eligible to participate in the
program under this title, who does not reside
in a State where a self-employed individual
is eligible for coverage in the small group
market, and who does not elect to enroll in
coverage under such program in the first
year in which the self-employed individual is
eligible to so enroll, shall be subject to an
additional premium for delayed enrollment.

‘(2) AMOUNT.—The Administrator shall es-
tablish the amount of the additional pre-
mium under paragraph (1), which shall be the
amount determined by the Administrator to
be actuarially appropriate, to encourage en-
rollment, and to reduce adverse selection.
The amount of the additional premium shall
be calculated by the Administrator based on
the number of years specified in paragraph
@.

‘(3) PAYMENT.—A self-employed individual
shall pay the additional premium under this
subsection, if any, for a period of time equal
to the number of years specified in para-
graph (4). After the expiration of such period
the additional premium for delayed enroll-
ment shall be terminated.

‘‘(4) YEARS.—The number of years specified
in this paragraph is the number of years that
the self-employed individual involved was el-
igible to participate in the program under
this title but did not enroll in coverage
under such program and did not otherwise
have creditable coverage (as defined for pur-
poses of section 2701(c)).

‘(g) STATE ENFORCEMENT.—

‘(1) STATE AUTHORITY.—With respect to the
enforcement of provisions in this title that
supersede State law (as described in para-
graph (2)), a State may require that health
insurance issuers that issue, sell, renew, or
offer health insurance coverage in the State
in the small group market or through the
program under this title, comply with the re-
quirements of this title with respect to such
issuers.

‘(2) PROVISIONS DESCRIBED.—The provi-
sions described in this paragraph shall in-
clude the following:
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‘““(A) Prohibitions on varying premium
rates based on health-status related factors
(subsections (d)(1)(A) and (B) of section 3007).

“(B) The implementation of rating require-
ments that shall apply to the program under
this title beginning in calendar year 2013
(subsections (d)(2)(B) and (d)(3) of section
3007).

‘“(C) Benefit requirements for nationwide
plans available in the program under this
title (subsection (e)).

‘(3) FAILURE TO IMPLEMENT OR ENFORCE
PROVISIONS.—In the case of a determination
by the Secretary that a State has failed to
substantially enforce a provision (or provi-
sions) described in paragraph (2) with respect
to health insurance issuers in the State, the
Secretary shall enforce such provision (or
provisions).

‘“(4) SECRETARIAL ENFORCEMENT AUTHOR-
ITY.—The Secretary shall have the same au-
thority in relation to the enforcement of the
provisions of this title with respect to
issuers of health insurance coverage in a
State as the Secretary has under section
2722(b)(2) in relation to the enforcement of
the provisions of part A of title XXVII with
respect to issuers of health insurance cov-
erage in the small group market in the
State.

‘“(h) STATE OPT OUT.—A State may pro-
hibit small employers and self-employed in-
dividuals in the State from participating in
the program under this title if the State—

‘(1) defines its small group market to in-
clude groups of one (so that self-employed
individuals are eligible for coverage in such
market);

‘“(2) prohibits the use of health-status re-
lated factors and other factors described in
subsection (d)(5)(A);

‘“(3) has in effect rating rules that—

““(A) in calendar years 2011 and 2012, com-
ply with subsection (d)(5)(A); and

‘(B) in calendar year 2013 and thereafter,
comply with subsection (d)(2)(B) or (d)(3),
whichever is in effect for such calendar year;
except that such rules may impose limits on
rating variation in addition to those pro-
vided for in such subsection;

‘“(4) maintains a State-wide purchasing
pool that provides purchasers in the small
group market a choice of health benefit
plans, with comparative information pro-
vided concerning such plans and the pre-
miums charged for such plans made avail-
able through the Internet; and

‘() enacts a law to request an opt out
under this subsection.

“SEC. 3008. ENCOURAGING PARTICIPATION BY
HEALTH INSURANCE ISSUERS
THROUGH ADJUSTMENTS FOR RISK.

‘‘(a) APPLICATION OF RISK CORRIDORS.—

‘(1) IN GENERAL.—This section shall only
apply to health insurance issuers with re-
spect to health benefits plans offered under
this Act during any of calendar years 2011
through 2013.

“(2) NOTIFICATION OF COSTS UNDER THE
PLAN.—In the case of a health insurance
issuer that offers a health benefits plan
under this title in any of calendar years 2011
through 2013, the issuer shall notify the Ad-
ministrator, before such date in the suc-
ceeding year as the Administrator specifies,
of the total amount of costs incurred in pro-
viding benefits under the health benefits
plan for the year involved and the portion of
such costs that is attributable to adminis-
trative expenses.

“(3) ALLOWABLE COSTS DEFINED.—For pur-
poses of this section, the term ‘allowable
costs’ means, with respect to a health bene-
fits plan offered by a health insurance issuer
under this title, for a year, the total amount
of costs described in paragraph (2) for the
plan and year, reduced by the portion of such
costs attributable to administrative ex-
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penses incurred in providing the benefits de-
scribed in such paragraph.

““(b) ADJUSTMENT OF PAYMENT.—

‘(1) NO ADJUSTMENT IF ALLOWABLE COSTS
WITHIN 3 PERCENT OF TARGET AMOUNT.—If the
allowable costs for the health insurance
issuer with respect to the health benefits
plan involved for a calendar year are at least
97 percent, but do not exceed 103 percent, of
the target amount for the plan and year in-
volved, there shall be no payment adjust-
ment under this section for the plan and
year.

‘“(2) INCREASE IN PAYMENT IF ALLOWABLE
COSTS ABOVE 103 PERCENT OF TARGET
AMOUNT.—

‘“(A) COSTS BETWEEN 103 AND 108 PERCENT OF
TARGET AMOUNT.—If the allowable costs for
the health insurance issuer with respect to
the health benefits plan involved for the year
are greater than 103 percent, but not greater
than 108 percent, of the target amount for
the plan and year, the Administrator shall
reimburse the issuer for such excess costs
through payment to the issuer of an amount
equal to 75 percent of the difference between
such allowable costs and 103 percent of such
target amount.

“(B) COSTS ABOVE 108 PERCENT OF TARGET
AMOUNT.—If the allowable costs for the
health insurance issuer with respect to the
health benefits plan involved for the year are
greater than 108 percent of the target
amount for the plan and year, the Adminis-
trator shall reimburse the issuer for such ex-
cess costs through payment to the issuer in
an amount equal to the sum of—

‘(1) 38.75 percent of such target amount; and

““(ii) 90 percent of the difference between
such allowable costs and 108 percent of such
target amount.

“(3) REDUCTION IN PAYMENT IF ALLOWABLE
COSTS BELOW 97 PERCENT OF TARGET AMOUNT.—

““(A) COSTS BETWEEN 92 AND 97 PERCENT OF
TARGET AMOUNT.—If the allowable costs for
the health insurance issuer with respect to
the health benefits plan involved for the year
are less than 97 percent, but greater than or
equal to 92 percent, of the target amount for
the plan and year, the issuer shall be re-
quired to pay into a contingency reserve
fund established and maintained by the Ad-
ministrator, an amount equal to 75 percent
of the difference between 97 percent of the
target amount and such allowable costs.

“(B) COSTS BELOW 92 PERCENT OF TARGET
AMOUNT.—If the allowable costs for the
health insurance issuer with respect to the
health benefits plan involved for the year are
less than 92 percent of the target amount for
the plan and year, the issuer shall be re-
quired to pay into the contingency fund es-
tablished under subparagraph (A), an amount
equal to the sum of—

‘“(i) 3.75 percent of such target amount; and

‘‘(ii) 90 percent of the difference between 92
percent of such target amount and such al-
lowable costs.

*“(4) TARGET AMOUNT DESCRIBED.—

“‘(A) IN GENERAL.—For purposes of this sub-
section, the term ‘target amount’ means,
with respect to a health benefits plan offered
by an issuer under this title in any of cal-
endar years 2011 through 2013, an amount
equal to—

‘(i) the total of the monthly premiums es-
timated by the health insurance issuer and
accepted by the Administrator to be paid for
enrollees in the plan under this title for the
calendar year involved; reduced by

‘(ii) the amount of administrative ex-
penses that the issuer estimates, and the Ad-
ministrator accepts, will be incurred by the
issuer with respect to the plan for such cal-
endar year.

‘(B) SUBMISSION OF TARGET AMOUNT.—Not
later than December 31, 2010, and each De-
cember 31 thereafter through calendar year
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2012, an issuer shall submit to the Adminis-
trator a description of the target amount for
such issuer with respect to health benefits
plans provided by the issuer under this title.

‘‘(c) DISCLOSURE OF INFORMATION.—

‘(1) IN GENERAL.—Each contract under this
title shall provide—

‘“‘(A) that a health insurance issuer offering
a health benefits plan under this title shall
provide the Administrator with such infor-
mation as the Administrator determines is
necessary to carry out this subsection in-
cluding the notification of costs under sub-
section (a)(2) and the target amount under
subsection (b)(4)(B); and

‘(B) that the Administrator has the right
to inspect and audit any books and records
of the issuer that pertain to the information
regarding costs provided to the Adminis-
trator under such subsections.

‘“(2) RESTRICTION ON USE OF INFORMATION.—
Information disclosed or obtained pursuant
to the provisions of this subsection may be
used by the office designated under section
3002(a) and its employees and contractors
only for the purposes of, and to the extent
necessary in, carrying out this section.

“SEC. 3009. ADMINISTRATION THROUGH RE-
GIONAL OR OTHER ADMINISTRATIVE
ENTITIES.

‘“(a) IN GENERAL.—In order to provide for
the administration of the benefits under this
title with maximum efficiency and conven-
ience for participating employers and health
care providers and other individuals and en-
tities providing services to such employers,
the Administrator—

‘(1) shall enter into contracts with eligible
entities, to the extent appropriate, to per-
form, on a regional or other basis, activities
to receive, disburse, and account for pay-
ments of premiums to participating employ-
ers by individuals, and for payments by par-
ticipating employers and employees to
health insurance issuers; and

‘(2) may enter into contracts with eligible
entities, to the extent appropriate, to per-
form, on a regional or other basis, one or
more of the following:

“‘(A) Collect and maintain all information
relating to individuals, families, and employ-
ers participating in the program under this
title.

‘(B) Serve as a channel of communication
between health insurance issuers, partici-
pating employers, and individuals relating to
the administration of this title.

‘(C) Otherwise carry out such activities
for the administration of this title, in such
manner, as may be provided for in the con-
tract entered into under this section.

‘“(b) APPLICATION.—To be eligible to re-
ceive a contract under subsection (a), an en-
tity shall prepare and submit to the Admin-
istrator an application at such time, in such
manner, and containing such information as
the Administration may require.

‘“(c) PROCESS.—

‘(1) COMPETITIVE BIDDING.—AIll contracts
under this section shall be awarded through
a competitive bidding process on a bi-annual
basis.

‘“(2) REQUIREMENT.—No contract shall be
entered into with any entity under this sec-
tion unless the Administrator finds that
such entity will perform its obligations
under the contract efficiently and effectively
and will meet such requirements as to finan-
cial responsibility, legal authority, and
other matters as the Administrator finds
pertinent.
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‘(3) PUBLICATION OF STANDARDS AND CRI-
TERIA.—If the Administrator enters into con-
tracts under subsection (a), the Adminis-
trator shall publish in the Federal Register
standards and criteria for the efficient and
effective performance of contract obligations
under this section, and opportunity shall be
provided for public comment prior to imple-
mentation. In establishing such standards
and criteria, the Administrator shall provide
for a system to measure an entity’s perform-
ance of responsibilities.

‘“(4) TERM.—Each contract under this sec-
tion shall be for a term of at least 2 years,
and may be made automatically renewable
from term to term in the absence of notice
by either party of intention to terminate at
the end of the current term, except that the
Administrator may terminate any such con-
tract at any time (after such reasonable no-
tice and opportunity for hearing to the enti-
ty involved as the Administrator may pro-
vide in regulations) if the Administrator
finds that the entity has failed substantially
to carry out the contract or is carrying out
the contract in a manner inconsistent with
the efficient and effective administration of
the program established by this title.

‘‘(d) TERMS OF CONTRACT.—A contract en-
tered into under this section shall include—

‘(1) a description of the duties of the con-
tracting entity;

‘“(2) an assurance that the entity will fur-
nish to the Administrator such timely infor-
mation and reports as the Administrator de-
termines appropriate;

‘“(3) an assurance that the entity will
maintain such records and afford such access
thereto as the Administrator finds necessary
to assure the correctness and verification of
the information and reports under paragraph
(2) and otherwise to carry out the purposes of
this title;

‘“(4) an assurance that the entity shall
comply with such confidentiality and pri-
vacy protection guidelines and procedures as
the Administrator may require;

‘“(5) an assurance that the entity does not
have, and will continue to avoid, any con-
flicts of interest relative to any functions it
will perform; and

‘“(6) such other terms and conditions not
inconsistent with this section as the Admin-
istrator may find necessary or appropriate.
“SEC. 3010. PUBLIC EDUCATION CAMPAIGN AND

REPORT.

‘“(a) IN GENERAL.—In carrying out this
title, the Administrator shall develop and
implement an educational campaign with
interagency participation (including at a
minimum the Small Business Administra-
tion, the Department of Labor, and employ-
ees of the office established under section
3002 who oversee the provision of informa-
tion through navigators) to provide informa-
tion to employers and the general public
concerning the health insurance program de-
veloped under this title, including the con-
tact information relating to an individual or
individuals who will be available to resolve
various types of problems with health insur-
ance coverage provided under this title.

“(b) PUBLIC EDUCATION CAMPAIGN.—There
is authorized to be appropriated to carry out
this section, such sums as may be necessary
for each of fiscal years 2008 through 2010.

““(c) REPORTS TO CONGRESS.—Not later than
1 year and 2 years after the implementation
of the campaign under subsection (a), the
Administrator shall submit to the appro-
priate committees of Congress a report that
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describes the activities of the Administrator
under subsection (a), including a determina-
tion by the Administrator of the percentage
of employers with knowledge of the health
benefits program under this title.

“SEC. 3011. APPROPRIATIONS.

“There are authorized to be appropriated
to the Administrator such sums as may be
necessary in each fiscal year for the develop-
ment and administration of the program
under this title.

“SEC. 3012. EFFECTIVE DATE.

“This title shall take effect on the date of
enactment of this title.”.
SEC. 3. AMENDMENT TO ERISA.

Section 514(b)(2) of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1144(b)(2)) is amended by adding at the end
the following:

“(C) Notwithstanding subparagraph (A),
the provisions of subsections (d)(1)(B) and
(2)(2)(A) of section 3007 of the Public Health
Service Act (relating to the prohibition on
health-status related rating and the Federal
enforcement of such provisions) shall
supercede any State law that conflicts with
such provisions.”’.

SEC. 4. CREDIT FOR SMALL BUSINESS EMPLOYEE
HEALTH INSURANCE EXPENSES.

(a) IN GENERAL.—Subpart D of part IV of
subchapter A of chapter 1 of the Internal
Revenue Code of 1986 (relating to credits) is
amended by inserting after section 45N the
following new section:

“SEC. 450. SMALL BUSINESS EMPLOYEE HEALTH
INSURANCE CREDIT.

‘(a) DETERMINATION OF CREDIT.—In the
case of a qualified small employer, there
shall be allowed as a credit against the tax
imposed by this chapter for the taxable year
an amount equal to the credit amount de-
scribed in subsection (b).

‘“(b) GENERAL CREDIT AMOUNT.—For pur-
poses of this section—

‘(1 IN GENERAL.—The credit amount de-
scribed in this subsection is the product of—

‘“(A) the amount specified in paragraph (2),

‘“(B) the employer size factor specified in
paragraph (3), and

‘“(C) the percentage of year factor specified
in paragraph (4).

‘(2) APPLICABLE AMOUNT.—For purposes of
paragraph (1)—

‘“‘(A) IN GENERAL.—The applicable amount
is equal to—

‘(i) $1,000 for each employee of the em-
ployer who receives self-only health insur-
ance coverage through the employer,

‘“(ii) $2,000 for each employee of the em-
ployer who receives family health insurance
coverage through the employer, and

‘“(iii) $1,500 for each employee of the em-
ployer who receives health insurance cov-
erage for two adults or one adult and one or
more children through the employer.

“(B) BONUS FOR PAYMENT OF GREATER PER-
CENTAGE OF PREMIUMS.—The applicable
amount otherwise specified in subparagraph
(A) shall be increased by $200 in the case of
subparagraph (A)@i), $400 in the case of sub-
paragraph (A)(ii), and $300 in the case of sub-
paragraph (A)(iii), for each additional 10 per-
cent of the qualified employee health insur-
ance expenses exceeding 60 percent which are
paid by the qualified small employer.

‘“(3) EMPLOYER SIZE FACTOR.—For purposes
of paragraph (1), the employer size factor is
the percentage determined in accordance
with the following table:

“If the employer size is:

The percentage is:

10 or fewer full-time employees

More than 10 but not more than 20 full-time employees
More than 20 but not more than 30 full-time employees

100%
80%
60%
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““If the employer size is:

The percentage is:

More than 50 full-time employees

More than 30 but not more than 40 full-time employees
More than 40 but not more than 50 full-time employees

40%
20%
0%

‘“(4) PERCENTAGE OF YEAR FACTOR.—For
purposes of paragraph (1), the percentage of
year factor is equal to the ratio of—

“(A) the number of months during the tax-
able year for which the employer paid or in-
curred qualified employee health insurance
expenses, and

“(B) 12.

‘‘(c) DEFINITIONS AND SPECIAL RULES.—For
purposes of this section—

‘(1) QUALIFIED SMALL EMPLOYER.—

‘““(A) IN GENERAL.—The term ‘qualified
small employer’ means any employer (as de-
fined in section 3001(a)(4) of the Public
Health Service Act) which—

‘(1) either—

“(I) purchases health insurance coverage
for its employees in a small group market in
a State which meets the requirements under
subparagraph (B), or

“(IT) with respect to any taxable year be-
ginning after 2010, is a participating em-
ployer (as defined in section 3001(a)(8) of such
Act) in the program under title XXX of such
Act,

‘(i) pays or incurs at least 60 percent of
the qualified employee health insurance ex-
penses of such employer or is self-employed,
and

‘“(iii) employed an average of 50 or fewer
full-time employees during the preceding
taxable year or was a self-employed indi-
vidual with either not less than $5,000 in net
earnings or not less than $15,000 in gross
earnings from self-employment in the pre-
ceding taxable year.

‘(B) STATE SMALL GROUP MARKET REQUIRE-
MENTS.—A State meets the requirements of
this subparagraph if—

‘‘(i) during calendar years 2009 and 2010, the
State—

““(I) defines its small group market to in-
clude groups of one (so that self-employed
individuals are eligible for coverage in such
market),

‘‘(ITI) prohibits the use of health-status re-
lated factors and other factors described in
section 3007(d)(5)(A) of such Act, and

‘“(IIT) has in effect rating rules that comply
with section 3007(d)(5)(A) of such Act (except
that such rules may impose limits on rating
variation in addition to those provided for in
such section),

‘(i) during calendar years 2011 and 2012,
the State—

“(I) meets the requirements under clause
(i), and

“(II) maintains a State-wide purchasing
pool that provides purchasers in the small
group market a choice of health benefit
plans, with comparative information pro-
vided concerning such plans and the pre-
miums charged for such plans made avail-
able through the Internet, and

‘“(iii) for calendar years after 2012, the
State—

“(ID) meets the requirements under clauses
(1)@, ()ATD), and ({i)(II), and

‘“(IT) has in effect rating rules that comply
with paragraph (2)(B) or (3) of section 3007(d)
of such Act, whichever is in effect for such
calendar year (except that such rules may
impose limits on rating variation in addition
to those provided for in such section).

‘“(2) QUALIFIED EMPLOYEE HEALTH INSUR-
ANCE EXPENSES.—

‘‘(A) IN GENERAL.—The term ‘qualified em-
ployee health insurance expenses’ means any
amount paid by an employer or an employee
of such employer for health insurance cov-

erage under such Act to the extent such
amount is attributable to coverage—

‘(i) provided to any employee (as defined
in subsection 3001(a)(3) of such Act), or

““(ii) for the employer, in the case of a self-
employed individual.

“(B) EXCEPTION FOR AMOUNTS PAID UNDER
SALARY REDUCTION ARRANGEMENTS.—NoO
amount paid or incurred for health insurance
coverage pursuant to a salary reduction ar-
rangement shall be taken into account under
subparagraph (A).

“(3) FULL-TIME EMPLOYEE.—The term ‘full-
time employee’ means, with respect to any
period, an employee (as defined in section
3001(a)(3) of such Act) of an employer if the
average number of hours worked by such em-
ployee in the preceding taxable year for such
employer was at least 35 hours per week.

¢“(d) INFLATION ADJUSTMENT.—

‘(1) IN GENERAL.—For each taxable year
after 2009, the dollar amounts specified in
subsections (D)(2)(A), (b)(2)(B), and
(c)(1)(A)(ii) (after the application of this
paragraph) shall be the amounts in effect in
the preceding taxable year or, if greater, the
product of—

‘“(A) the corresponding dollar amount spec-
ified in such subsection, and

‘(B) the ratio of the index of wage infla-
tion (as determined by the Bureau of Labor
Statistics) for August of the preceding cal-
endar year to such index of wage inflation
for August of 2008.

‘“(2) ROUNDING.—If any amount determined
under paragraph (1) is not a multiple of $100,
such amount shall be rounded to the next
lowest multiple of $100.

‘‘(e) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF EMPLOYER SIZE.—For pur-
poses of this section—

‘(1) APPLICATION OF AGGREGATION RULE FOR
EMPLOYERS.—AIl persons treated as a single
employer under subsection (b), (¢), (m), or (o)
of section 414 shall be treated as 1 employer.

‘(2) EMPLOYERS NOT IN EXISTENCE IN PRE-
CEDING YEAR.—In the case of an employer
which was not in existence for the full pre-
ceding taxable year, the determination of
whether such employer meets the require-
ments of this section shall be based on the
average number of full-time employees that
it is reasonably expected such employer will
employ on business days in the employer’s
first full taxable year.

‘“(3) PREDECESSORS.—Any reference in this
subsection to an employer shall include a
reference to any predecessor of such em-
ployer.

“(f) COORDINATION WITH ADVANCE PAY-
MENTS OF CREDIT.—With respect to any tax-
able year, the amount which would (but for
this subsection) be allowed as a credit to the
taxpayer under subsection (a) shall be re-
duced by the aggregate amount paid on be-
half of such taxpayer under section 7527A for
months beginning in such taxable year. If
the amount determined under this sub-
section is less than zero, the taxpayer shall
owe additional tax in such amount under
this chapter.

‘(g) CREDITS FOR NONPROFIT ORGANIZA-
TIONS.—Any credit which would be allowable
under subsection (a) with respect to a quali-
fied small business if such qualified small
business were not exempt from tax under
this chapter shall be treated as a credit al-
lowable under this subpart to such qualified
small business.”’.

(b) ADVANCE PAYMENTS OF CREDIT.—Chap-
ter 77 of the Internal Revenue Code of 1986 is

amended by inserting after section 7527 the

following new section:

“SEC. 7527A. ADVANCE PAYMENT OF CREDIT FOR
HEALTH INSURANCE COSTS FOR
QUALIFIED SMALL EMPLOYERS.

‘‘(a) GENERAL RULE.—Not later than De-
cember 31, 2008, the Secretary shall establish
a program for making monthly payments on
behalf of qualified small employers to the
program established under title XXX of the
Public Health Service Act. The amount of
the monthly payment for a qualified small
employer shall be one twelfth of the amount
of the credit for the tax year to which the
qualified small employer is entitled under
section 36. If a monthly payment is made by
the Secretary for which the employer is not
entitled to a corresponding credit, the em-
ployer shall owe additional tax in such
amount under this chapter.

“(b) QUALIFIED SMALL EMPLOYER.—For
purposes of this section, the term ‘qualified
small employer’ has the meaning given such
term in section 36(c)(1).”.

(c) CONFORMING AMENDMENTS.—

(1) The table of sections for subpart D of
part IV of subchapter A of chapter 1 of the
Internal Revenue Code of 1986 is amended by
adding at the end the following new items:
‘“Sec. 450. Small business employee health

insurance credit.”.

(2) The table of sections for chapter 77 of
such Code is amended by inserting after the
item relating to section 7527 the following
new item:

“Sec. T527TA. Advance payment of credit for
health insurance costs for
qualified small employers.”’.

(d) DEDUCTIBILITY.—The payment of pre-
miums by a participating employer under
this Act shall be considered to be an ordi-
nary and necessary expense in carrying on a
trade or business for purposes of the Internal
Revenue Code of 1986 and shall be deductible.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to amounts
paid or incurred in taxable years beginning
after December 31, 2008.

Ms. SNOWE. Mr. President, I rise
today to join with my colleagues Sen-
ators DURBIN, COLEMAN, and LINCOLN,
to introduce the landmark Small Busi-
ness Health Options Program Act of
2008 or the SHOP Act because after
more than 10 years of discussion in
Congress of this No. 1 priority for
America’s small businesses, this bill
should finally be the vehicle that
brings us to the finish line in passing
legislation that’s critical not only to
our small businesses but also to mil-
lions of America’s uninsured.

This compromise proposal represents
the culmination of 15 months of com-
ing together, of reaching across the
partisan divide, to fashion a workable
solution to pass this year. So I want to
thank Assistant Majority Leader DUR-
BIN for his steadfast and stalwart lead-
ership on this issue—he has been a true
champion in this cause—and Senator
LINCOLN, my esteemed colleague on the
Senate Finance Committee—she and I
had pledged to work together on small
business health insurance at the start
of this Congress—for her remarkable
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dedication to making this moment pos-
sible. I also thank Senator COLEMAN,
who recently held a Small Business
Committee field hearing on health in-
surance reform in St. Paul, Minnesota,
for joining us and for his staunch sup-
port of our Nation’s small businesses.

As former chair and now ranking
member of the Senate Small Business
Committee, if there is one concern I
have heard time and again—from small
businesses in Maine and across the
country—it is the exorbitant cost to
small businesses of providing health in-
surance to their employees. Through-
out America, health insurance pre-
miums have increased by a staggering
78 percent since 2001—far outpacing in-
flation and wage gains. In Maine, an-
nual premiums in the small group mar-
ket now average an astronomical $4,868
for individual coverage and $14,605 for a
family plan. Just recently a group of
Maine small businesses told me that,
incredibly, the most ‘‘affordable’” in-
surance policies available to them in-
cluded a $636 monthly premium with a
$2,5600 annual deductible

This is just simply unacceptable. And
the reality of these unreal increases is
that it perpetuates a vicious cycle of
spiraling costs and declining access—as
fewer and fewer small businesses can
afford to offer health insurance to their
employees. Today, only 45 percent of
our smallest businesses are able to pro-
vide this workplace benefit—a 13-per-
cent drop from 2002. No wonder that
nearly 9 out of 10 to firms told the Na-
tional Association of Manufacturers
last year that the cost of health insur-
ance is one of their top-three con-
cerns—even above Government regula-
tions and foreign competition. And
when you couple all this with the fact
there are already around 47 million un-
insured in America, shouldn’t we be
helping to add to the rolls of the in-
sured, rather than the uninsured? What
exactly is there not to get when the
status quo absolutely makes no sense?

That is why in the 108th and 109th
Congresses, when I was chair of the
Small Business Committee, I cham-
pioned a Small Business Health Insur-
ance Plan bill the full Senate consid-
ered back in May 2006—thanks largely
to the stewardship of Senator ENZI—
and we came up just a handful of votes
short. At the same time, Senators DUR-
BIN and LINCOLN advocated for a dif-
ferent approach, the Small Employer
Health Benefits Program. Yet, regret-
tably, Congress has failed to muster
the bipartisan support to pass either of
these measures—despite overwhelming
public support, on both sides of the
aisle, to pass something.

Well, the clock has been ticking for
far too long for America’s small busi-
nesses—and with this bill, we believe
their hour may have finally arrived be-
cause with the SHOP Act, we blend the
best of the previous approaches and ad-
dress the major concerns critics have
expressed in a package that both the
National Federation of Independent
Businesses, the National Association of
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Realtors, and the Service Employees
International Union agree on—and that
is what I call a diverse base of support
that speaks volumes for this bill’s
chances for success.

In short, we make health insurance
more affordable and accessible by en-
couraging development of State-based
purchasing pools backstopped by a vol-
untary, nationwide small business risk
pool. The SHOP Act maintains the
basic premise of allowing small busi-
nesses and the self-employed to pool
together, across State lines—just as
larger employers are able to do—to se-
cure quality coverage that is more af-
fordable, thanks to a reduction in ad-
ministrative costs, which today ac-
count for an astonishing 25 percent of
small business premiums—compared to
just 10 percent for large employers.

So the creation of these purchasing
pools will increase competition among
insurers and provide more coverage
choices for small businesses. And that
is all the more critical as small group
insurance markets—like those in
Maine—currently have no real com-
petition. In fact, the largest insurers
now control 43 percent of the small
group markets, and in Maine, a sum
total of 4 large insurers now control 98
percent of the small group market.
This cannot be allowed to continue be-
cause no competition means higher
costs. Higher costs mean no health in-
surance. And we need more insured in
America, not fewer.

Moreover, under the SHOP Act, busi-
ness and trade associations would serve
as health plan ‘‘navigators,” helping
employers and employees alike with
enrollment in health insurance plans
and in responding to questions and dis-
tributing information about SHOP.
And to assist small employers who
offer health insurance, we provide a
targeted tax credit of up to $1,000 for
each covered employee, and $2,000 for
family coverage—with a bonus credit
for employers who contribute more
than 60 percent of the premium—en-
couraging our Nation’s smallest busi-
nesses to offer health insurance for
their employees as a workplace benefit.

But perhaps most significantly, what
this bill does that others have not is it
resolves the persistent policy concerns
that have thwarted previous attempts
to pass small business health insurance
legislation in the Senate.

As we know, some have voiced con-
cern that small business health insur-
ance plans could offer stripped-down,
‘“‘bare-bones’’ coverage plans that
would leave out such key benefits as
cancer screenings, diabetic supplies,
mammograms, and maternity care.
Well, we agree and we address this con-
cern by requiring SHOP’s nationwide
plans to meet or exceed a minimum
benefit ‘‘floor” to be developed by the
nonpartisan and highly respected Na-
tional Academies of Science’s Institute
of Medicine—based on clinically appro-
priate and affordable practices in to-
day’s small group market. So this issue
of coverage should no longer be a le-
gitimate roadblock.
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Others have said that small business
health insurance legislation could
drive up premium costs for all those
who don’t participate in these new
small business plans because these
plans would be playing by different and
more advantageous rules. They have
been concerned that, as a result, com-
panies would set up plans that would
attract a healthier pool of individ-
uals—who would pay lower premiums—
while potentially relegating the less
healthy to existing group or individual
plans that would then have to raise
premiums.

So we worked closely with the non-
partisan National Association of Insur-
ance Commissioners to create strong
incentives for states to ensure a level
playing field for all plans—both inside
and outside of SHOP. We say, if you
want the small businesses in your
State to be eligible for that targeted
tax credit of up to $1,000 for individual
employees and $2,000 for family cov-
erage that’s included in our bill, you
must have rules prohibiting ‘‘health
status” as a factor for varying insur-
ance and reducing excessive variations
for other factors. As an additional ben-
efit to the self-employed, States must
also ensure that those individuals have
the option to purchase a small group
plan—rather than being left with only
the far more expensive option of the in-
dividual insurance market.

Still others have expressed concerns
about a potential role of the Federal
Government in insurance regulation,
which has traditionally been left to the
States. So under the SHOP Act, we en-
sure that State insurance commis-
sioners—not the Federal Government—
would handle all consumer complaints
about health plans and would be re-
sponsible for ensuring that all SHOP
health plans operating in their State
meet State requirements for financial
solvency and for grievance claim and
appeals procedures.

In conclusion, for all of these reasons
I firmly believe they Small Business
Health Options Program Act represents
our best hope for achieving passage
this Congress. By addressing the major
concerns about previous legislation,
frankly there is now no longer any
good reason we cannot make it happen.
I look forward to working with Chair-
man BAUcCUS and Ranking Member
GRASSLEY on the Finance Committee
to consider this bipartisan measure, so
it can be passed by the full Senate.

By Mr. AKAKA:

S. 2796. A bill to require a pilot pro-
gram on the use of community-based
organizations to ensure that veterans
receive the care and benefits they need,
and for other purposes; to the Com-
mittee on Veterans’ Affairs.

Mr. AKAKA. Mr. President, I am
pleased to introduce legislation today
that will help the Department of Vet-
erans Affairs reach out to underserved
veterans, through collaboration with
community organizations.
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The Department of Veterans Affairs
is the second largest cabinet level Fed-
eral department, operating the Na-
tion’s largest health care system. VA
provides benefits and health care to
millions of veterans and their families
every year. Without question, VA helps
countless veterans through its various
programs every day, largely thanks to
its employees, who make it their mis-
sion to serve those who served their
country honorably.

Unfortunately, while VA makes a
positive impact on the veterans it
serves, many others are left under-
served. Far too often, these are vet-
erans already in difficult cir-
cumstances, those who could benefit
most from VA support. For example,
veterans from rural areas must do
without the kind of local support sys-
tems urban and suburban veterans
often enjoy. Many veterans from racial
and ethnic minority groups also re-
main underserved by VA, regardless of
their physical proximity to veterans’
programs.

More must be done for these vet-
erans, who look at VA and see a system
either out of reach or out of touch. The
legislation I have introduced today
pursues one potential solution: VA
partnerships with community based or-
ganizations.

If enacted, this bill would require VA
to work with community based organi-
zations to reach out to veterans who
are underserved. Five community orga-
nizations, chosen by VA, would be se-
lected for pilot partnerships. Special
consideration would be given to rural
communities and areas with a high
proportion of minorities and other un-
derserved veterans. The five pilots,
each in partnership with a VA medical
center, would focus on providing sup-
port to their underserved group by
helping servicemembers transition
from military service to veteran sta-
tus, and helping them navigate the
complicated veterans’ health care and
benefits system. Also, the pilot pro-
grams would reach out to the families
of veterans, in recognition of the cen-
tral role that families play in helping
veterans readjust and reintegrate.

As Mental Health America, the coun-
try’s oldest and largest mental health
nonprofit, has pointed out, America’s
newest generation of veterans is re-
turning from combat with invisible
wounds that require care. These and
other complicated injuries place new
challenges on VA to provide the qual-
ity health care and benefits veterans
have earned through their service. I
hope that through the partnerships
outlined in this legislation, VA will be
better able to provide services to vet-
erans who deserve support, yet are un-
derserved.

By Mr. AKAKA:

S. 2797. A bill to authorize major
medical facility projects and major
medical facility leases for the Depart-
ment of Veterans Affairs for fiscal year
2009, and for other purposes; to the
Committee on Veterans’ Affairs.
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Mr. AKAKA. Mr. President, today I
introduce legislation requested by the
Secretary of Veterans Affairs, as a
courtesy to the Secretary and the De-
partment of Veterans Affairs. Except
in unusual circumstances, it is my
practice to introduce legislation re-
quested by the administration so that
such measures will be available for re-
view and consideration.

This ‘“‘by-request’ bill would author-
ize $1.87 billion in construction projects
in various areas of the country in fiscal
year 2009. It also would authorize one
new polytrauma center in San Antonio,
TX, and upgrades to the polytrauma
center in Palo Alto, CA.

The bill would also extend and in-
crease the total authorizations for new
VA Medical Centers in Denver, CO, and
New Orleans, LA.

Finally, this bill authorizes $60 mil-
lion in leases for 12 outpatient clinics
in various States and territories.

I am introducing this bill for the re-
view and consideration of my col-
leagues at the request of the adminis-
tration. As chairman of the Committee
on Veterans’ Affairs, I have not taken
a position on this legislation.

Mr. President, I ask unanimous con-
sent that the text of the bill and a
transmittal letter be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 2797

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. AUTHORIZATION OF FISCAL YEAR
2009 MAJOR MEDICAL FACILITY
PROJECTS.

The Secretary of Veterans Affairs may
carry out the following major medical facil-
ity projects in fiscal year 2009, with each
project to be carried out in the amount spec-
ified for each project:

(1) Construction of an 80-bed replacement
facility in Palo Alto, California, to replace a
seismically unsafe acute psychiatric inpa-
tient building, in an amount not to exceed
$54,000,000.

(2) Construction of an outpatient clinic to
meet the increased demand for diagnostic
procedures, ambulatory surgery, and spe-
cialty care in Lee County, Florida, in an
amount not to exceed $131,800,000.

(3) Seismic corrections to Building 1 at the
Department of Veterans Affairs Medical Cen-
ter in San Juan, Puerto Rico, in an amount
not to exceed $225,900,000.

(4) Construction of a facility for a state-of-
the-art polytrauma healthcare and rehabili-
tation center in San Antonio, Texas, in an
amount not to exceed $66,000,000.

SEC. 2. EXTENSION OF AUTHORIZATION FOR
MAJOR MEDICAL FACILITY CON-
STRUCTION PROJECTS PREVIOUSLY
AUTHORIZED.

The Secretary of Veterans Affairs may
carry out the following major medical facil-
ity projects in fiscal year 2009, as originally
authorized by section 801 of the Veterans
Benefits, Health Care, and Information Tech-
nology Act of 2006 (Public Law 109-461; 120
Stat. 3442) and as follows with each project
to be carried out in the amount specified for
that project:

(1) Replacement of the Department of Vet-
erans Affairs Medical Center, Denver, Colo-
rado, in an amount not to exceed $769,200,000.
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(2) Restoration, new construction, or re-
placement of the medical center facility for
the Department of Veterans Affairs Medical
Center, New Orleans, Louisiana, due to dam-
age from Hurricane Katrina, in an amount
not to exceed $625,000,000.

SEC. 3. AUTHORIZATION OF FISCAL YEAR 2009
MAJOR MEDICAL FACILITY LEASES.

The Secretary of Veterans Affairs may
carry out the following major medical facil-
ity leases in fiscal year 2009 at the locations
specified, and in an amount for each lease
not to exceed the amount shown for each
such location:

(1) For an outpatient clinic, Brandon, Flor-
ida, $4,326,000.

(2) For a community-based outpatient clin-
ic, Colorado Springs, Colorado, $3,995,000.

(3) For an outpatient clinic, Eugene, Or-
egon, $5,826,000.

(4) For expansion of an outpatient clinic,
Green Bay, Wisconsin, $5,891,000.

(56) For an outpatient clinic,
South Carolina, $3,731,000.

(6) For a community-based outpatient clin-
ic, Mansfield, Ohio, $2,212,000.

(7T) For a satellite outpatient clinic, Maya-
guez, Puerto Rico, $6,276,000.

(8) For a community-based outpatient clin-
ic for Southeast Phoenix, Mesa, Arizona,
$5,106,000.

(9) For interim research space, Palo Alto,
California, $8,636,000.

(10) For expansion of a community-based
outpatient clinic, Savannah, Georgia,
$3,168,000.

(11) For a community-based outpatient
clinic for Northwest Phoenix, Sun City, Ari-
zona, $2,295,000.

(12) For a primary care annex, Tampa,
Florida, $8,652,000.

SEC. 4. AUTHORIZATION OF APPROPRIATIONS.

Greenville,

(a) AUTHORIZATION OF APPROPRIATIONS FOR
MAJOR MEDICAL FACILITY PROJECTS.—There
is authorized to be appropriated to the Sec-
retary of Veterans Affairs for fiscal year 2009
for the Construction, Major Projects, ac-
count—

(1) $477,700,000 for the projects authorized
in section 1; and

(2) $1,394,200,000 for projects whose author-
ization is extended by section 2.

(b) AUTHORIZATION OF APPROPRIATIONS FOR
MEDICAL FACILITY LEASES.—There is author-
ized to be appropriated to the Secretary of
Veterans Affairs for fiscal year 2009 for the
Medical Facilities account, $60,114,000 for the
leases authorized in section 3.

(¢) LIMITATION.—The projects authorized in
sections 1 and 2 may only be carried out
using—

(1) funds appropriated for fiscal year 2009
pursuant to the authorization of appropria-
tions in subsection (a) of this section;

(2) funds available for Construction, Major
Projects, for a fiscal year before fiscal year
2009 that remain available for obligation;

(3) funds available for Construction, Major
Projects, for a fiscal year after fiscal year
2009 that remain available for obligation;

(4) funds appropriated for Construction,
Major Projects, for fiscal year 2009 for a cat-
egory of activity not specific to a project;

(5) funds appropriated for Construction,
Major Projects, for a fiscal year before 2009
for a category of activity not specific to a
project; and

(6) funds appropriated for Construction,
Major Projects, for a fiscal year after 2009 for
a category of activity not specific to a
project.
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SECRETARY OF VETERANS AFFAIRS,
Washington, DC, February 13, 2008.
Hon. RICHARD B. CHENEY,
President of the Senate,
Washington, DC.

DEAR MR. VICE PRESIDENT: I am pleased to
submit the enclosed draft bill to authorize
$1,871,900,000 for Department of Veterans Af-
fairs (VA) major facility construction
projects for Fiscal Year 2009 and $60,114,000
for major facility leases for Fiscal Year 2009.

Title 38 U.S.C. section 8104(a)(2) requires
statutory authorization for all VA major
medical facility construction projects and
all major medical facility leases prior to the
appropriation of funds. In accordance with
title 38, the draft bill authorizes six major
medical facility construction projects and
twelve major medical facility leases. The six
major medical facility construction projects
are located in: Lee County, Florida; Palo
Alto, California; San Antonio, Texas; San
Juan, Puerto, Rico; Denver, Colorado; and
New Orleans, Louisiana. Previously, Con-
gress authorized funds necessary for Denver
and New Orleans under P.L. 109-461. This pro-
posed bill would authorize additional funds
necessary to complete the remaining con-
struction for these projects.

The proposed project in Lee County pro-
vides a state-of-the-art ambulatory care fa-
cility which is expected to improve the
“quality of life”” of the veteran population.
Needed services for diagnostic procedures,
ambulatory surgery, and specialty care will
be provided in response to these areas being
identified as service shortfalls in the CARES
analysis. The proposed project in Palo Alto
is required to replace a functionally defi-
cient and seismically unsafe acute psy-
chiatric inpatient building. This will be ac-
complished by constructing an approxi-
mately 80-bed replacement facility. The pro-
posed project in San Antonio is for a state-
of-the-art polytrauma healthcare and reha-
bilitation center that will include patient
ward space and transitional housing space.
The proposed project in San Juan will pro-
vide needed seismic corrections to Building 1
at the VA Medical Center.

The proposed project in Denver will pro-
vide a replacement facility near the Univer-
sity of Colorado, Fitzsimons campus. The
project will accommodate the tertiary, sec-
ondary and primary care operations for the
Eastern Colorado Health Care System. Pre-
vious authorization, in the amount of
$98,000,000, provided pursuant to P.L. 109-461,
only satisfied the cost of land acquisition
and some architect engineering costs. Addi-
tional authorization is required to complete
this project.

The proposed project in New Orleans will
reestablish the services in Southeast Lou-
isiana that existed prior to Hurricane
Katrina. A tertiary care medical complex
will be constructed and will include 200 inpa-
tient beds with 60 nursing home beds.
Through P.L. 109-461, this project, as a facil-
ity to be co-located with the Louisiana State
University Health Sciences Center in New
Orleans (LSU), was authorized in the amount
of $300,000,000; however, additional authoriza-
tion is required to deliver the project de-
scribed. Authorization is requested in an
amount not to exceed $625,000,000 regardless
of whether the project is co-located with
LSU as prescribed in P.L. 109-461.

The proposed authorization will allow
leases for Outpatient Clinics in Brandon,
Florida; Eugene, Oregon; and Greenville,
South Carolina. An Outpatient Clinic will be
expanded through a lease in Green Bay, Wis-
consin. A lease for a Satellite Outpatient
Clinic will be acquired in Mayaguez, Puerto
Rico. Leases for Community Based Out-
patient Clinics will be acquired in Colorado
Springs, Colorado; Mansfield; Ohio; Mesa,
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Arizona; and Sun City, Arizona. A lease in
Savannah, Georgia, will expand its Commu-
nity Based Outpatient Clinic. A lease for In-
terim Research Space will be acquired in
Palo Alto, California. A lease for a Primary
Care Annex will be acquired in Tampa, Flor-
ida.

The Office of Management and Budget ad-
vises that the transmission of this legisla-
tive package is in accord with the Adminis-
tration’s program.

Sincerely yours,
JAMES B. PEAKE.

By Mr. NELSON of Florida:

S. 2803. A bill to amend the Act enti-
tled ““An Act authorizing associations
of producers of aquatic products’ to in-
clude persons engaged in the fishery in-
dustry as charter boats or recreational
fishermen, and for other purposes; to
the Committee on Commerce, Science,
and Transportation.

Mr. NELSON of Florida. Mr. Presi-
dent. I rise today to introduce legisla-
tion to aid an industry that is vital to
the State of Florida and that, like
many others in this Nation, is suffering
during the current economic downturn:
the charter and recreational fishing in-
dustry.

I am introducing the Charter and
Recreational Fishing Collective Mar-
keting Act of 2008. This bill would
allow charter boat and other rec-
reational fishermen to act together in
associations for the purposes of catch-
ing, producing, and marketing aquatic
products. By gaining strength in num-
bers through such associations, charter
and recreational fishermen could nego-
tiate lower prices when purchasing
services and products, such as insur-
ance, fuel, ice, and other supplies.

If they choose to do so, this bill
would also allow these associations to
implement vessel capacity reduction
programs—in other words, to buy-out
those members who already wish to
leave the industry voluntarily but lack
the financial wherewithal to do so.
These associations could also under-
take research, such as scientific moni-
toring of their fisheries, and in the
process help improve conservation and
management of fishery resources.

Mr. President, this legislation does
nothing more than provide charter and
recreational fishermen the same rights
and abilities to work collectively that
commercial fishermen have enjoyed
since 1934. This legislation has no hear-
ing on fishing allocations or related
regulations. In light of the great eco-
nomic challenges that our country is
facing, we have an obligation to ensure
the viability of industries that support
our coastal communities. The Charter
and Recreational Fishing Collective
Marketing Act of 2008 would help us
meet that obligation.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 2803

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

April 2, 2008

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“The Charter
and Recreational Fishing Collective Mar-
keting Act of 2008’.

SEC. 2. CHARTER BOATS AND RECREATIONAL
FISHERMEN.

(a) IN GENERAL.—The Act entitled ‘“‘An Act
authorizing associations of producers of
aquatic products’, approved June 25, 1934 (15
U.S.C. 521), is amended—

(1) in the second undesignated paragraph,
by inserting ‘‘and recreational” after ‘‘in-
cludes all commercial’’; and

(2) by inserting after the first undesignated
paragraph the following:

“Persons engaged in the fishery industry,
as charter boat or recreational fishermen
catching aquatic products, may act together
in associations, corporate or otherwise, with
or without capital stock, in collectively
catching, producing, and marketing such
aquatic products, including implementing a
vessel capacity reduction program, improv-
ing the operational and economic efficiency
of a fishery, undertaking research, and im-
proving the conservation and management of
a fishery resource.”’.

(b) CONSTRUCTION.—Nothing in this section
or the amendments made by this section
shall be construed to diminish or supersede
any authority or provision of the Magnuson-
Sevens Fishery Conservation and Manage-
ment Act (16 U.S.C. 1801 et seq.).

By Mr. NELSON of Florida (for
himself and Mr. MARTINEZ):

S. 2804. A bill to adjust the boundary
of the Everglades National Park, and
for other purposes; to the Committee
on Energy and Natural Resources.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 2804

Be it enacted by the Senate and House of
Representatives of the United States of America
in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Everglades
National Park Boundary Adjustment Act of
2008"".

SEC. 2. FINDINGS.

Congress finds that—

(1) the Tarpon Basin property proposed for
acquisition by the Secretary (acting through
the Director of the National Park Service)
contains habitat for—

(A) the wood stork and the West Indian
manatee, each of which is listed as an endan-
gered species under the Endangered Species
Act of 1973 (16 U.S.C. 1531 et seq.); and

(B) the roseate spoonbill and the white-
crowned pigeon, each of which is listed as a
threatened species by the Florida Game and
Fresh Water Fish Commission;

(2) the Tarpon Basin property also includes
approximately 10 acres of subtropical hard-
wood hammock, a habitat found only in
South Florida and the Florida Keys;

(3) more than 70 percent of the hardwood
hammock in South Key Largo has been lost
to development; and

(4) vessel owners often anchor the vessels
of the owners in a saltwater pond—

(A) that is located within the Tarpon Basin
property; and

(B) to protect the vessels from tropical
storms and hurricanes.

SEC. 3. DEFINITIONS.

In this Act:

(1) HURRICANE HOLE.—The term ‘‘Hurricane
Hole” means the saltwater pond that—
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(A) is located east of the Intracoastal Wa-
terway as the Waterway passes through
Dusenbury Creek; and

(B) has been used historically to moor sail-
boats during tropical storms and hurricanes.

(2) MAP.—The term ‘‘map’’ means the map
entitled ‘“‘Proposed Tarpon Basin Boundary
Revision’ and dated April 14, 2003.

(3) SECRETARY.—The term ‘‘Secretary”’
means the Secretary of the Interior.

(4) TARPON BASIN PROPERTY.—The term
“Tarpon Basin property” means the land
that—

(A) is comprised of approximately 600 acres
of land and water surrounding Tarpon Basin,
as generally depicted on the map; and

(B) is located in South Key Largo.

SEC. 4. BOUNDARY REVISION.

(a) BOUNDARY REVISION.—The boundary of
the Everglades National Park is adjusted to
include the Tarpon Basin property.

(b) ACQUISITION AUTHORITY.—

(1) IN GENERAL.—In accordance with para-
graph (2), the Secretary may acquire,
through a voluntary donation, sale, or ex-
change, any land or interest in land that is
located in the Tarpon Basin property.

(2) REQUIREMENT RELATING TO SALES.—With
respect to a sale to acquire any land or inter-
est in land under paragraph (1) that is lo-
cated in the Tarpon Basin property, the Sec-
retary may only use donated or appropriated
funds.

(c) AVAILABILITY OF MAP.—The map shall
be on file and available for public inspection
in the appropriate offices of the National
Park Service.

(d) ADMINISTRATION.—The Secretary shall
administer each land and water added to the
Everglades National Park by subsection (a),
or through a voluntary donation, sale, or ex-
change under subsection (b)—

(1) as part of the Everglades National
Park; and

(2) in accordance with applicable laws (in-
cluding regulations).

SEC. 5. USE OF HURRICANE HOLE.

(a) AUTHORITY TO ISSUE PERMITS.—The Sec-
retary may issue a permit to any owner of a
sailing vessel who, before the date of enact-
ment of this Act, had secured the sailing ves-
sel of the owner in Hurricane Hole to protect
the sailing vessel from a tropical storm or
hurricane.

(b) ELIGIBILITY.—

(1) EVIDENCE OF PRIOR USE.—To be eligible
to receive a permit under subsection (a), an
owner of a sailing vessel shall provide to the
Secretary evidence that the Secretary deter-
mines to be sufficient to establish that the
owner of the sailing vessel had, before the
date of enactment of this Act, secured the
sailing vessel of the owner in Hurricane Hole
to protect the vessel from a tropical storm
or hurricane.

(2) INDEMNITY REQUIREMENT.—To0 be eligible
to receive a permit under subsection (a), an
owner of a sailing vessel shall agree to hold
the United States harmless, and to indem-
nify the United States from any claim or
damage that may arise from any activity
conducted under the permit (including dam-
age to the sailing vessel that is the subject
of the permit).

(c) CONDITIONS OF PERMIT.—

(1) SAILING VESSELS.—A permit issued
under subsection (a) shall be valid only for a
sailing vessel.

(2) TRANSFERABILITY.—A permit issued
under subsection (a) shall not be
transferrable.

(3) EXPIRATION.—A permit issued under
subsection (a) shall expire on the date of the
death of the holder of the permit.

(d) PROTECTION OF RESOURCES.—

(1) AUTHORITY OF SECRETARY.—The Sec-
retary may include in a permit issued under
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subsection (a) any term or condition that the
Secretary determines to be necessary—

(A) to protect the resources of the Ever-
glades National Park; and

(B) to ensure the safety of the public at the
Everglades National Park.

(2) BoND.—To accomplish each goal de-
scribed in paragraph (1), the Secretary may
require each holder of a permit issued under
subsection (a) to post a bond.

(e) FEES.—The Secretary may charge a fee
to recover the cost of issuing, and moni-
toring the compliance of, the permits under
subsection (a).

SEC. 6. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated
such sums as are necessary to carry out this
Act.

By Mr. BINGAMAN:

S. 2805. A bill to direct the Secretary
of the Interior, acting through the
Commissioner of Reclamation, to as-
sess the irrigation infrastructure of the
Rio Grande Pueblos in the State of
New Mexico and provide grants to, and
enter into cooperative agreements
with, the Rio Grande Pueblos to repair,
rehabilitate, or reconstruct existing in-
frastructure, and for other purposes; to
the Committee on Energy and Natural
Resources.

Mr. BINGAMAN. Mr. President, I rise
today to introduce the Rio Grande
Pueblos Irrigation Infrastructure Im-
provement Act of 2008. This legislation
is based on recommendations made by
the 2000 report by the Bureau of Rec-
lamation and Bureau of Indian Affairs
entitled Pueblo Irrigation Facilities
Rehabilitation Report. This report
identifies the serious needs that exist
in rehabilitating Pueblo Indian irriga-
tion infrastructure, and more impor-
tantly, the lack of any existing pro-
gram to meet these challenges.

The 18 Pueblos of the Rio Grande
basin have historically sustained them-
selves through agriculture, irrigating
their crops with water from the Rio
Grande watershed. However, the num-
ber of Pueblo irrigation works in seri-
ous disrepair has placed this way of life
in jeopardy. In many cases, diversion
structures and other facilities are un-
safe, barely operable, and wholly ineffi-
cient, thereby preventing the irriga-
tion of historical farmland. Despite the
time and effort the Pueblo people have
committed to operating and maintain-
ing these irrigation systems, the tribes
lack the financial and technical re-
sources to carry out the necessary im-
provements by themselves.

Unfortunately, according to a recent
GAO Report on the Bureau of Indian
Affairs’ irrigation program, it appears
that the BIA also lacks the resources
necessary to maintain irrigation infra-
structure on Indian land. Given this
and the BIA’s historical lack of atten-
tion to the issue, it is clear that the
Bureau of Reclamation may be best
suited to provide the technical exper-
tise needed to assist the Pueblos. Over
the last 5 years, Reclamation has fund-
ed a number of water conservation ef-
forts within its irrigation projects in
New Mexico. The work that’s been done
has been highly beneficial, and it’s

S2359

time to include the Rio Grande Pueblos
in that effort.

Accordingly, this bill directs the Sec-
retary of the Interior, through the Bu-
reau of Reclamation, to work with the
eighteen Pueblos in the Rio Grande
basin to assess Pueblo irrigation infra-
structure and initiate projects to reha-
bilitate and repair such infrastructure
on Pueblo lands. Moreover, the activity
authorized in the bill is consistent with
the goals of Reclamation’s Water 2025
program. Recognizing the limited re-
sources available within Reclamation,
though, the bill directs the Secretary
of the Interior to work with BIA, the
Natural Resources Conservation Serv-
ice, and the Army Corps of Engineers
to identify opportunities to use the au-
thorities of those agencies to collabo-
rate on projects that make sense to all
involved.

By focusing Federal resources and ex-
pertise on this problem now, the fed-
eral government, as part of its trust re-
sponsibility, will help prevent further
deterioration of Pueblo irrigation sys-
tems and any additional rehabilitation
costs in the future. The Rio Grande
Pueblos will benefit markedly from in-
creased agricultural productivity, in-
creased water conservation, and overall
safer facilities. More importantly how-
ever, these improvements have the ca-
pacity to assist the Pueblos in sus-
taining their historical way of life,
both economically and culturally. Fi-
nally, the overall health of the Rio
Grande basin will likely benefit
through increased efficiency in water
use. For these reasons, I urge my col-
leagues to support this legislation.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 28056

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Rio Grande
Pueblos Irrigation Infrastructure Improve-
ment Act”’.

SEC. 2. FINDINGS AND PURPOSE.

(a) FINDINGS.—Congress finds that—

(1) drought, population increases, and envi-
ronmental needs are exacerbating water sup-
ply issues across the western United States,
including the Rio Grande Basin in New Mex-
1CO;

(2) a report developed by the Bureau of
Reclamation and the Bureau of Indian Af-
fairs in 2000 identified a serious need for the
rehabilitation and repair of irrigation infra-
structure of the Rio Grande Pueblos;

(3) inspection of existing irrigation infra-
structure of the Rio Grande Pueblos shows
that many key facilities, such as diversion
structures and main conveyance ditches, are
unsafe and barely, if at all, operable;

(4) the benefits of rehabilitating and re-
pairing irrigation infrastructure of the Rio
Grande Pueblos include—

(A) water conservation;

(B) extending available water supplies;

(C) increased agricultural productivity;

(D) economic benefits;

(E) safer facilities; and
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(F) the preservation of the culture of In-
dian Pueblos in the State;

(5) certain Indian Pueblos in the Rio
Grande Basin receive water from facilities
operated or owned by the Bureau of Rec-
lamation; and

(6) rehabilitation and repair of irrigation
infrastructure of the Rio Grande Pueblos
would improve—

(A) overall water management by the Bu-
reau of Reclamation; and

(B) the ability of the Bureau of Reclama-
tion to help address potential water supply
conflicts in the Rio Grande Basin.

(b) PURPOSE.—The purpose of this Act is to
direct the Secretary—

(1) to assess the condition of the irrigation
infrastructure of the Rio Grande Pueblos;

(2) to establish priorities for the rehabili-
tation of irrigation infrastructure of the Rio
Grande Pueblos in accordance with specified
criteria; and

(3) to implement projects to rehabilitate
and improve the irrigation infrastructure of
the Rio Grande Pueblos.

SEC. 3. DEFINITIONS.

In this Act:
(1) 2004 AGREEMENT.—The term ‘2004 Agree-
ment’”’ means the agreement entitled

““‘Agreement By and Between the United
States of America and the Middle Rio
Grande Conservancy District, Providing for
the Payment of Operation and Maintenance
Charges on Newly Reclaimed Pueblo Indian
Lands in the Middle Rio Grande Valley, New
Mexico’ and executed in September 2004 (in-
cluding any successor agreements and
amendments to the agreement).

(2) DESIGNATED ENGINEER.—The term ‘‘des-
ignated engineer’” means a Federal employee
designated under the Act of February 14, 1927
(69 Stat. 1098, chapter 138) to represent the
United States in any action involving the
maintenance, rehabilitation, or preservation
of the condition of any irrigation structure
or facility on land located in the Six Middle
Rio Grande Pueblos.

(3) DISTRICT.—The term ‘‘District” means
the Middle Rio Grande Conservancy District,
a political subdivision of the State estab-
lished in 1925.

(4) PUEBLO IRRIGATION INFRASTRUCTURE.—
The term ‘‘Pueblo irrigation infrastructure”’
means any diversion structure, conveyance
facility, or drainage facility located on land
of a Rio Grande Pueblo that is associated
with the delivery of water for the irrigation
of agricultural land.

(6) RIO GRANDE BASIN.—The term ‘“Rio
Grande Basin” means the headwaters of the
Rio Chama and the Rio Grande Rivers (in-
cluding any tributaries) from the State line
between Colorado and New Mexico down-
stream to the elevation corresponding with
the spillway crest of Elephant Butte Dam at
4,457.3 feet mean sea level.

(6) RIO GRANDE PUEBLO .—The term ‘‘Rio
Grande Pueblo’” means any of the 18 Pueblos
that—

(A) occupy land in the Rio Grande Basin;
and

(B) are included on the list of federally rec-
ognized Indian tribes published by the Sec-
retary in accordance with section 104 of the
Federally Recognized Indian Tribe List Act
of 1994 (25 U.S.C. 479a-1).

(7) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of the Interior, acting
through the Commissioner of Reclamation.

(8) SIX MIDDLE RIO GRANDE PUEBLOS.—The
term ‘Six Middle Rio Grande Pueblos”
means each of the Pueblos of Cochiti, Santo
Domingo, San Felipe, Santa Ana, Sandia,
and Isleta.

(9) SPECIAL PROJECT.—The term ‘‘special
project’” has the meaning given the term in
the 2004 Agreement.
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(10) STATE.—The term ‘‘State’” means the
State of New Mexico.

SEC. 4. IRRIGATION INFRASTRUCTURE STUDY.

(a) STUDY.—

(1) IN GENERAL.—On the date of enactment
of this Act, the Secretary, in accordance
with paragraph (2), and in consultation with
the Rio Grande Pueblos, shall—

(A) conduct a study of Pueblo irrigation in-
frastructure; and

(B) based on the results of the study, de-
velop a list of projects (including a cost esti-
mate for each project), that are rec-
ommended to be implemented over a 10-year
period to repair, rehabilitate, or reconstruct
Pueblo irrigation infrastructure.

(2) REQUIRED CONSENT.—The Secretary
shall carry out paragraph (1) with the con-
sent of each Pueblo that notifies the Sec-
retary of the intention of the Pueblo to par-
ticipate in—

(A) the conduct of the study under para-
graph (1)(A); and

(B) the development of the list of projects
under paragraph (1)(B).

(b) PRIORITY.—

(1) CONSIDERATION OF FACTORS.—

(A) IN GENERAL.—In developing the list of
projects under subsection (a)(1)(B), the Sec-
retary shall—

(i) consider each of the factors described in
paragraph (2); and

(ii) prioritize the projects recommended for
implementation based on—

(I) a review of each of the factors; and

(IT) a consideration of the projected bene-
fits of the project on completion of the
project.

(B) ELIGIBILITY OF PROJECTS.—A project is
eligible to be considered and prioritized by
the Secretary if the project addresses at
least 1 factor described in paragraph (2).

(2) FACTORS.—The factors referred to in
paragraph (1) are—

(A)(i) the extent of disrepair of the Pueblo
irrigation infrastructure; and

(ii) the effect of the disrepair on the ability
of the applicable Rio Grande Pueblo to irri-
gate agricultural land using Pueblo irriga-
tion infrastructure;

(B) whether, and the extent that, the re-
pair, rehabilitation, or reconstruction of the
Pueblo irrigation infrastructure would pro-
vide an opportunity to conserve water;

(C)(i) the economic and cultural impacts
that the Pueblo irrigation infrastructure
that is in disrepair has on the applicable Rio
Grande Pueblo; and

(ii) the economic and cultural benefits that
the repair, rehabilitation, or reconstruction
of the Pueblo irrigation infrastructure would
have on the applicable Rio Grande Pueblo;

(D) the opportunity to address water sup-
ply or environmental conflicts in the appli-
cable river basin if the Pueblo irrigation in-
frastructure is repaired, rehabilitated, or re-
constructed; and

(E) the overall benefits of the project to ef-
ficient water operations on the land of the
applicable Rio Grande Pueblo.

(c) CONSULTATION.—In developing the list
of projects under subsection (a)(1)(B), the
Secretary shall consult with the Director of
the Bureau of Indian Affairs (including the
designated engineer with respect to each pro-
posed project that affects the Six Middle Rio
Grande Pueblos), the Chief of the Natural
Resources Conservation Service, and the
Chief of Engineers to evaluate the extent to
which programs under the jurisdiction of the
respective agencies may be used—

(1) to assist in evaluating projects to re-
pair, rehabilitate, or reconstruct Pueblo irri-
gation infrastructure; and

(2) to implement—

(A) a project recommended for implemen-
tation under subsection (a)(1)(B); or
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(B) any other related project (including on-
farm improvements) that may be appro-
priately coordinated with the repair, reha-
bilitation, or reconstruction of Pueblo irri-
gation infrastructure to improve the effi-
cient use of water in the Rio Grande Basin.

(d) REPORT.—Not later than 18 months
after the date of enactment of this Act, the
Secretary shall submit to the Committee on
Energy and Natural Resources of the Senate
and the Committee on Resources of the
House of Representatives a report that in-
cludes—

(1) the list of projects recommended for im-
plementation under subsection (a)(1)(B); and

(2) any findings of the Secretary with re-
spect to—

(A) the study conducted under subsection
(@)()(A);

(B) the consideration of the factors under
subsection (b)(2); and

(C) the consultations under subsection (c).

(e) BIENNIAL REVIEW.—Not later than 2
years after the date on which the Secretary
submits the report under subsection (d) and
biennially thereafter, the Secretary, in con-
sultation with each Rio Grande Pueblo,
shall—

(1) review the report submitted under sub-
section (d); and

(2) update the list of projects described in
subsection (d)(1) in accordance with each fac-
tor described in subsection (b)(2), as the Sec-
retary determines to be appropriate.

SEC. 5. IRRIGATION INFRASTRUCTURE GRANTS.

(a) IN GENERAL.—The Secretary may pro-
vide grants to, and enter into cooperative
agreements with, the Rio Grande Pueblos to
plan, design, construct, or otherwise imple-
ment projects to repair, rehabilitate, recon-
struct, or replace Pueblo irrigation infra-
structure that are recommended for imple-
mentation under section 4(a)(1)(B)—

(1) to increase water use efficiency and ag-
ricultural productivity for the benefit of a
Rio Grande Pueblo;

(2) to conserve water; or

(3) to otherwise enhance water manage-
ment or help avert water supply conflicts in
the Rio Grande Basin.

(b) LIMITATION.—Assistance provided under
subsection (a) shall not be used for—

(1) the repair, rehabilitation, or recon-
struction of any major impoundment struc-
ture;

(2) any on-farm improvements; or

(3) the rehabilitation of any Pueblo irriga-
tion infrastructure for the purpose of irri-
gating Rio Grande Pueblo land that has not
been historically irrigated.

(c) CONSULTATION.—In carrying out a
project under subsection (a), the Secretary
shall—

(1) consult with, and obtain the approval
of, the applicable Rio Grande Pueblo;

(2) consult with the Director of the Bureau
of Indian Affairs; and

(3) as appropriate, coordinate the project
with any work being conducted under the ir-
rigation operations and maintenance pro-
gram of the Bureau of Indian Affairs.

(d) COST-SHARING REQUIREMENT.—

(1) FEDERAL SHARE.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), the Federal share of the
total cost of carrying out a project under
subsection (a) shall be not more than 75 per-
cent.

(B) EXCEPTION.—The Secretary may waive
or limit the non-Federal share required
under subparagraph (A) if the Secretary de-
termines, based on a demonstration of finan-
cial hardship by the Rio Grande Pueblo, that
the Rio Grande Pueblo is unable to con-
tribute the required non-Federal share.

(2) DISTRICT CONTRIBUTIONS.—
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(A) IN GENERAL.—The Secretary may ac-
cept from the District a partial or total con-
tribution toward the non-Federal share re-
quired for a project carried out under sub-
section (a) on land located in any of the Six
Middle Rio Grande Pueblos if the Secretary
determines that the project is a special
project.

(B) LIMITATION.—Nothing in subparagraph
(A) requires the District to contribute to the
non-Federal share of the cost of a project
carried out under subsection (a).

(3) STATE CONTRIBUTIONS.—

(A) IN GENERAL.—The Secretary may ac-
cept from the State a partial or total con-
tribution toward the non-Federal share for a
project carried out under subsection (a).

(B) LIMITATION.—Nothing in subparagraph
(A) requires the State to contribute to the
non-Federal share of the cost of a project
carried out under subsection (a).

(4) FORM OF NON-FEDERAL SHARE.—The non-
Federal share under paragraph (1)(A) may be
in the form of in-kind contributions, includ-
ing the contribution of any valuable asset or
service that the Secretary determines would
substantially contribute to a project carried
out under subsection (a).

(e) OPERATION AND MAINTENANCE.—The
Secretary may not use any amount made
available under section 8(b) to carry out the
operation or maintenance of any project car-
ried out under subsection (a).

SEC. 6. EFFECT ON EXISTING AUTHORITY AND
RESPONSIBILITIES.

Nothing in this Act—

(1) affects any existing project-specific
funding authority; or

(2) limits or absolves the United States
from any responsibility to any Rio Grande
Pueblo (including any responsibility arising
from a trust relationship or from any Fed-
eral law (including regulations), Executive
order, or agreement between the Federal
Government and any Rio Grande Pueblo).
SEC. 7. EFFECT ON PUEBLO WATER RIGHTS OR

STATE WATER LAW.

(a) PUEBLO WATER RIGHTS.—Nothing in
this Act (including the implementation of
any project carried out in accordance with
this Act) affects the right of any Pueblo to
receive, divert, store, or claim a right to
water, including the priority of right and the
quantity of water associated with the water
right under Federal or State law.

(b) STATE WATER LAW.—Nothing in this
Act preempts or affects—

(1) State water law; or

(2) an interstate compact governing water.
SEC. 8. AUTHORIZATION OF APPROPRIATIONS.

(a) STUDY.—There is authorized to be ap-
propriated to carry out section 4 $4,000,000.

(b) PROJECTS.—There is authorized to be
appropriated to carry out section 5 $6,000,000
for each of fiscal years 2010 through 2019.

By Mrs. FEINSTEIN (for herself
and Ms. SNOWE):

S. 2806. A bill to require the Adminis-
trator of the Environmental Protection
Agency to reconsider the decision of
the Administrator to deny the request
of the State of California to regulate
greenhouse gas emissions from new
motor vehicles, and to complete fur-
ther proceedings in accordance with
the decision of the Supreme Court in
Massachusetts v. Environmental Pro-
tection Agency; to the Committee on
Environment and Public Works.

Mrs. FEINSTEIN. Mr. President, I
rise today, on the 1-year anniversary of
the Supreme Court’s landmark Massa-
chusetts v. EPA decision on global
warming pollution, to introduce the
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Greenhouse Gas Endangerment Finding
Deadline and California Waiver Recon-
sideration Act. The bill would force the
EPA and this administration to act—at
long last—against global warming.

This legislation will impose two sig-
nificant deadlines on the Environ-
mental Protection Agency.

First, the legislation gives EPA 60
days to respond to the Massachusetts
v. EPA ruling.

Second, this bill requires EPA to re-
consider its unprecedented decision to
deny the State of California a Federal
waiver that would have allowed the
State to limit tailpipe greenhouse gas
pollution from cars and trucks.

Unfortunately, deadlines for EPA ac-
tion are necessary in both cases.

In its landmark Massachusetts v.
EPA ruling, issued 1 year ago today,
the Supreme Court gave EPA a specific
task: Determine whether the emissions
of greenhouse gases endanger public
health and welfare, and then comply
with the Clean Air Act requirements
that result from this determination.

Yet 1 year later, EPA has done noth-
ing. EPA Administrator Johnson
pledged to act by December, but that
day came and went.

I wrote to Administrator Johnson in
January asking for a timeline for ac-
tion.

He wrote back to tell me he could not
give me one.

Last month, when I asked Mr. John-
son how many people were working on
this endangerment finding, he could
not tell me if anyone was working on
it.

In a March 27, 2008, letter to me and
many of my colleagues, EPA indicated
that it intends to begin soliciting com-
ments from the public as the Agency
‘“‘considers’ regulations of greenhouse
gas emissions.

EPA’s letter indicates that it does
not intend to determine whether green-
house gases endanger public health and
welfare, as the court instructed it to
do, anytime in the near future.

Instead EPA’s Administrator stated
that ‘“‘implementing the Supreme
Court’s decision could affect many
sources beyond just the cars and trucks
considered by the Court,” suggesting
that the U.S. Supreme Court would
have come to a different conclusion
had it better understood the Clean Air
Act.

The process will not begin until
“‘later this spring.”

EPA has no further timeline for ac-
tion, nor has it set a deadline for com-
pletion.

The plaintiffs in the Massachusetts v.
EPA case today returned to court to
compel the EPA to act. This bill is in-
tended to work in tandem with their
suit, compelling EPA to take an ac-
tion, which both the courts and the law
indicate should not be unreasonably
delayed. No one should interpret this
bill as a substitute for the courts tak-
ing action to compel EPA to act with-
out delay under existing law. Both the
new lawsuit and this bill are prompted
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by the clear failure of EPA to act on a
reasonable timeline.

Bottom Line: Responding to the Su-
preme Court’s remand cannot and
should not be delayed for an undefined
period of time.

EPA has had a full year to collect
public comment and consider the im-
plications of its response, and it has
done so. EPA staff told Congress that
they spent thousands of hours writing
an endangerment finding and proposed
regulations this past autumn. A draft
has already been submitted to the
White House Office of Management and
Budget.

This legislation puts EPA on the
clock to finish the job it was assigned
by the highest court in the land.

The second deadline in this legisla-
tion requires the EPA Administrator
to reconsider, and either confirm or re-
ject, EPA Administrator Johnson’s De-
cember decision to deny California a
Clean Air Act waiver.

Without the waiver, California and 15
other States are unable to control
greenhouse gas emissions from auto-
mobiles.

EPA Administrator Johnson denied
this waiver even though EPA’s legal
and technical staff unanimously rec-
ommended that the waiver be issued.

EPA’s attorneys had told Mr. John-
son that a waiver denial in this case
would ‘‘in effect, amend the Clean Air
Act by Administrative Action.”

They told him that EPA would be
sued and ‘‘was likely to lose suit.”

The decision was made before the
legal justification had been written.
EPA staff had been cut out of the proc-
ess entirely.

His official legal document, issued
more than 2 months after Mr. Johnson
issued the decision, asserts that the
waiver was denied based almost en-
tirely on the legislative history of the
1967 Clean Air Act. His legal document
made no mention of the fact that Con-
gress rewrote the operative section in
1977.

In hearing after hearing, Mr. Johnson
has asserted that he made this decision
himself. Apparently he read the law
differently than every one of his agen-
cy’s experts and attorneys—a different
reading he has never explained. But
even he has acknowledged that the
process under which this decision was
made was unusual.

I believe that an unusual process led
to an unusual result.

This bill would give EPA the oppor-
tunity to reconsider this decision. And
with this reconsideration we will see
whether a normal process will produce
a different result.

This legislation sets firm deadlines
by which EPA must complete its work.
It instructs the administration to act
in the face of climate change. It brings
an end to the delay and obfuscation
that impede progress.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:
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S. 2806

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Greenhouse
Gas Endangerment Finding Deadline and
California Waiver Reconsideration Act”.

SEC. 2. REQUIREMENTS OF ADMINISTRATOR OF
ENVIRONMENTAL PROTECTION
AGENCY.

(a) RECONSIDERATION OF DENIAL.—Not later
than June 30, 2009, the Administrator of the
Environmental Protection Agency (referred
to in this section as the ‘“‘Administrator’)
shall reconsider, and confirm or reverse, the
decision of the Administrator to deny the re-
quest of the State of California to regulate
greenhouse gas emissions from new motor
vehicles.

(b) ISSUANCE OF FINDING.—Not later than 60
days after the date of enactment of this Act,
the Administrator shall issue a finding in ac-
cordance with—

(1) section 202(a)(1) of the Clean Air Act (42
U.S.C. 7521(a)(1)) with respect to whether the
emission of greenhouse gases from any 1 or
more classes of new motor vehicles or new
motor vehicle engines, in the judgment of
the Administrator, causes or contributes to
air pollution that may reasonably be antici-
pated to endanger public health or welfare;
and

(2) the decision of the Supreme Court in
Massachusetts v. Environmental Protection
Agency, 127 S. Ct. 1438 (2007).

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION  496—HON-
ORING THE 60TH ANNIVERSARY
OF THE COMMENCEMENT OF THE
CARVING OF THE CRAZY HORSE
MEMORIAL

Mr. THUNE (for himself and Mr.
JOHNSON) submitted the following reso-
lution; which was referred to the Com-
mittee on the Judiciary:

S. RES. 496

Whereas sculptor Korczak Ziolkowski, who
never received any formal art training but
nonetheless won 1st place for sculpture at
the New York World’s Fair in 1939, came to
the Black Hills of South Dakota as an assist-
ant to Gutzon Borglum to help carve Mount
Rushmore;

Whereas Lakota Chief Henry Standing
Bear contacted Korczak Ziolkowski in 1939
to encourage him to create another moun-
tain memorial, saying in his letter of invita-
tion: ‘“My fellow chiefs and I would like the
white man to know the red man has great
heroes, too’’;

Whereas Crazy Horse was remembered by
his people as a fierce warrior and visionary
leader who was committed to preserving the
traditional Lakota way of life;

Whereas Korczak Ziolkowski was inspired
to honor the culture, tradition, and living
heritage of North American Indians, and
thus designed a metaphoric tribute to the
spirit of Crazy Horse and his people;

Whereas Korczak Ziolkowski was dedi-
cated as well to helping his country preserve
freedom, enlisted in the Army, and was
wounded in 1944 at Omaha Beach;

Whereas Korczak Ziolkowski returned to
South Dakota after World War II in order to
find a suitable mountain to carve in order to
honor Crazy Horse and his people;

Whereas Korczak Ziolkowski and Chief
Standing Bear dedicated the Crazy Horse Me-
morial on June 3, 1948;
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Whereas Korczak Ziolkowski worked until
his death in 1982, and his wife, Ruth, and
their family have dedicated their lives to
carving the mountain and continuing the
mission of the Crazy Horse Memorial;

Whereas there is no way to predict when
the mountain carving will be completed,
owing to the uncertainty of weather, the
availability of private funding, and the chal-
lenges of mountain engineering;

Whereas, when completed, the Crazy Horse
mountain carving will be the largest carving
in the world, at 641 feet long by 563 feet high;

Whereas Korczak Ziolkowski’s parting
words to his wife were, ‘“You must work on
the mountain—but go slowly so you do it
right’’;

Whereas the Ziolkowski family and the
Crazy Horse Memorial Foundation have con-
tinued to do it right, have proceeded without
government financial support, and remain
dedicated to making steady progress on the
Memorial’s humanitarian goals; and

Whereas the Crazy Horse Memorial will
celebrate the 60th anniversary of the dedica-
tion of the mountain carving on June 3, 2008:
Now, therefore, be it

Resolved, That the Senate, on the 60th an-
niversary of the commencement of the
mountain carving of the Crazy Horse Memo-
rial, honors sculptor Korczak Ziolkowski,
the Ziolkowski family, and the Crazy Horse
Memorial Foundation for their dedication to
honoring the culture, tradition, and living
heritage of North American Indians and the
spirit of Crazy Horse and his people.

———

SENATE RESOLUTION 497—EX-
PRESSING THE SENSE OF THE
SENATE THAT PUBLIC SERV-
ANTS SHOULD BE COMMENDED
FOR THEIR DEDICATION AND
CONTINUED SERVICE TO THE NA-
TION DURING PUBLIC SERVICE

RECOGNITION WEEK, MAY 5
THROUGH 11, 2008
Mr. AKAKA (for himself, Mr.

VOINOVICH, Mr. LIEBERMAN, Ms. COL-
LINS, Mr. LEVIN, Mr. STEVENS, Mr. CAR-
PER, Mr. WARNER, Mr. OBAMA, and Mrs.
MCCASKILL) submitted the following
resolution; which was referred to the
Committee on Homeland Security and
Governmental Affairs:
S. REs. 497

Whereas Public Service Recognition Week
provides an opportunity to recognize and
promote the important contributions of pub-
lic servants and honor the diverse men and
women who meet the needs of the Nation
through work at all levels of government;

Whereas millions of individuals work in
government service in every city, county,
and State across America and in hundreds of
cities abroad;

Whereas public service is a noble calling
involving a variety of challenging and re-
warding professions;

Whereas Federal, State, and local govern-
ments are responsive, innovative, and effec-
tive because of the outstanding work of pub-
lic servants;

Whereas the United States of America is a
great and prosperous Nation, and public
service employees contribute significantly to
that greatness and prosperity;

Whereas the Nation benefits daily from the
knowledge and skills of these highly trained
individuals;

Whereas public servants—

(1) defend our freedom and advance United
States interests around the world;

(2) provide vital strategic support func-
tions to our military and serve in the Na-
tional Guard and Reserves;
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(3) fight crime and fires;

(4) ensure equal access to secure, efficient,
and affordable mail service;

(5) deliver social security and medicare
benefits;

(6) fight disease and promote better health;

(7) protect the environment and the Na-
tion’s parks;

(8) enforce laws guaranteeing equal em-
ployment opportunity and healthy working
conditions;

(9) defend and secure critical infrastruc-
ture;

(10) help the Nation recover from natural
disasters and terrorist attacks;

(11) teach and work in our schools and li-
braries;

(12) develop new technologies and explore
the earth, moon, and space to help improve
our understanding of how our world changes;

(13) improve and secure our transportation
systems;

(14) promote economic growth; and

(15) assist active duty service members and
veterans;

Whereas members of the uniformed serv-
ices and civilian employees at all levels of
government make significant contributions
to the general welfare of the United States,
and are on the front lines in the fight
against terrorism and in maintaining home-
land security;

Whereas public servants work in a profes-
sional manner to build relationships with
other countries and cultures in order to bet-
ter represent America’s interests and pro-
mote American ideals;

Whereas public servants alert Congress and
the public to government waste, fraud,
abuse, and dangers to public health;

Whereas the men and women serving in the
Armed Forces of the United States, as well
as those skilled trade and craft Federal em-
ployees who provide support to their efforts,
are committed to doing their jobs regardless
of the circumstances, and contribute greatly
to the security of the Nation and the world;

Whereas public servants have bravely
fought in armed conflict in defense of this
Nation and its ideals and deserve the care
and benefits they have earned through their
honorable service;

Whereas government workers have much
to offer, as demonstrated by their expertise
and innovative ideas, and serve as examples
by passing on institutional knowledge to
train the next generation of public servants;

Whereas May 5 through 11, 2008, has been
designated Public Service Recognition Week
to honor America’s Federal, State, and local
government employees; and

Whereas Public Service Recognition Week
is celebrating its 24th anniversary through
job fairs, student activities, and agency ex-
hibits: Now, therefore, be it

Resolved, That the Senate—

(1) commends public servants for their out-
standing contributions to this great Nation
during Public Service Recognition Week and
throughout the year;

(2) salutes government employees for their
unyielding dedication and spirit for public
service;

(3) honors those government employees
who have given their lives in service to their
country;

(4) calls upon a new generation to consider
a career in public service as an honorable
profession; and

(5) encourages efforts to promote public
service careers at all levels of government.

Mr. AKAKA. Mr. President, I rise to
introduce a resolution honoring the
dedication, commitment, and noble
service of Federal, State, and local
government employees during Public
Service Recognition Week.
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