April 1, 2008

The legislative clerk proceeded to
call the roll.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
MORNING BUSINESS

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent the Sen-
ate proceed to a period of morning
business, with Senators permitted to
speak therein for up to 10 minutes
each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

JUDICIAL NOMINATIONS

Mr. LEAHY. Mr. President, as I lis-
tened yesterday to the partisan rhet-
oric we continue to hear from Senate
Republicans on nominations, I am dis-
appointed that the Republican leader is
ignoring the majority leader’s state-
ment from last May 10.

Today is April Fools’ Day. I do not
think the American people are fooled
or amused by continued partisan bick-
ering over nominations. Indeed, with a
massive subprime mortgage crisis that
has left so many Americans in dire
straights, fearful of losing their homes,
the Republican efforts to create an
issue over judicial nominees is mis-
placed. In fact, I have been working
hard to make progress and have treat-
ed this President’s nominees more fair-
ly than Republicans treated those of
President Clinton. Judicial nomina-
tions are not the most pressing prob-
lem facing the country. Indeed, we
have worked hard to lower vacancies to
the lowest levels in decades. We have
cut circuit vacancies in half.

It should be no surprise that the ad-
ministration would rather focus on
having a partisan political fight than
the news that, in February, the United
States lost 63,000 jobs. To make up for
those and other job losses in recent
months thanks to this President’s poli-
cies, this country would need to create
200,000 jobs every month. This adminis-
tration is apparently more worried
about the jobs of a handful of con-
troversial nominees, many without the
necessary support of their home State
senators, than the loss of jobs by thou-
sands of American workers.

Unemployment is up over 20 percent,
the price of gas has more than doubled
and is now at a record high average of
over $3.20, trillions of dollars in budget
surplus have been turned into trillions
of dollars of debt with an annual budg-
et deficit of hundreds of millions of
dollars, and the trade deficit has nearly
doubled to almost $1 trillion. Indeed,
just to pay down the interest on the
national debt and the massive costs
generated by the disastrous war in
Iraq—the fifth anniversary of which we
tragically marked 2 weeks ago—costs
more than $1 billion a day. That is $365
billion each year that would be better
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spent on priorities like health care for
all Americans, better schools, and
fighting crime and treating diseases at
home and abroad.

Perhaps the only thing that has gone
down during the Bush Presidency is ju-
dicial vacancies. After the Republican
Senate chose to stall consideration of
circuit nominees and maintain vacan-
cies during the Clinton administration
in anticipation of a Republican Presi-
dency, judicial vacancies rose to over
100. Circuit vacancies doubled during
the Clinton years. Since I became Judi-
ciary chairman in 2001, we have worked
to cut those vacancies in half.

In the Clinton years, Senator HATCH
justified the slow progress by pointing
to the judicial vacancy rate. When the
vacancy rate stood at 7.2 percent, Sen-
ator HATCH declared that ‘‘there is and
has been no judicial vacancy crisis”
and that this was a ‘‘rather low per-
centage of vacancies that shows the ju-
diciary is not suffering from an over-
whelming number of vacancies.” Be-
cause of Republican inaction, the va-
cancy rate continued to rise, reaching
nearly 10 percent at the end of Presi-
dent Clinton’s term. The number of cir-
cuit court vacancies rose to 32 with re-
tirements of Republican appointed cir-
cuit judges immediately after Presi-
dent Bush took office.

Then, as soon as a Republican Presi-
dent was elected they sought to turn
the tables and take full advantage of
the vacancies they prevented from
being filled during the Clinton Presi-
dency. They have been extraordinarily
successful over the past dozen years.
Currently, more than 60 percent of ac-
tive judges on the Federal circuit
courts were appointed by Republican
Presidents, and more than 35 percent
have been appointed by this President.
The Senate has already confirmed
three-quarters of this President’s cir-
cuit court nominees, compared to only
half of President Clinton’s.

I was here in 1999 when the Repub-
lican chairman of the Judiciary Com-
mittee would not hold a hearing for a
single judicial nominee until June. In
contrast, we have scheduled 3 hearings
on 11 nominees so far this year. We
have a circuit nominee from Texas list-
ed on the Judiciary Committee agenda
this week. I wrote to the President dur-
ing the last recess commending him for
nominating someone for a Virginia va-
cancy to the Fourth Circuit who is sup-
ported by Senator WARNER and Senator
WEBB, a Republican and a Democrat,
and indicated that I would use my best
efforts to proceed to that nomination
as soon as the paperwork is submitted.
I will ask that a copy of that letter be
printed in the RECORD at the end of my
statement. In that letter, I also in-
formed the President that an anony-
mous Republican hold had prevented
Senate confirmation of the President’s
nominees to be the Associate Attorney
General, the No. 3 position at DOJ, and
the Assistant Attorney General for the
Civil Division.

Since the resignations of the entire
top leadership at the Department of
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Justice last year in the wake of the
scandals of the Gonzales era, I have
made restoring the leadership ranks at
the Department a priority. Since Sep-
tember, the committee has held seven
hearings on executive nominations, in-
cluding a 2-day hearing for the Attor-
ney General. The Attorney General and
the new Deputy Attorney General have
been confirmed. But for Republican
delays in refusing to cooperate and
make a quorum in February, and now
the anonymous hold, the Senate would
have confirmed two more high-level
DOJ nominees.

The partisan rhetoric on nominations
rings especially hollow in light of the
progress we have made. Last year, the
Senate confirmed 40 judges, including 6
circuit judges. The 40 confirmations
were more than during any of the 3 pre-
ceding years with Republicans in
charge. The Senate has now confirmed
140 judges in the almost 3 years it has
been run by Democrats and only 158
judges in the more than 4 years it was
run by Republicans.

We continue to make progress. Four
district court nominations are pending
on the Senate’s Executive Calendar. I
have mentioned the nomination to the
Fifth Circuit that is pending on the Ju-
diciary Committee’s agenda this week.
I have already announced and noticed
another hearing this Thursday for four
more judicial nominees, two from Vir-
ginia and two from Missouri, and for
the nominee to be the Assistant Attor-
ney General for the Office of Legal Pol-
icy. This will be the Judiciary Commit-
tee’s fifth confirmation hearing this
year.

With respect to the recent nomina-
tion of Steven Agee to a Virginia seat
in the Fourth Circuit, it is regrettable
that Justice Agee’s nomination only
comes after months of delay when the
White House insisted on sending to the
Senate the nomination of Duncan
Getchell. That nomination did not
have the support of either of the Vir-
ginia Senators and was withdrawn
after the Virginia Senators objected
publicly. In fact, the delay in filling
that vacancy has lasted years because
this President insisted on sending for-
ward highly controversial nominations
like William Haynes, Claude Allen, and
Duncan Getchell.

In my letter to the President, I wrote
that I expect the Judiciary Committee
and the Senate to proceed promptly to
consider and confirm Justice Agee’s
nomination with the support of Sen-
ator WARNER and Senator WEBB, just as
we proceeded last year to confirm the
nomination of Judge Randy Smith to
the Ninth Circuit, once the President
had withdrawn his nomination for a
California seat and resubmitted it for a
vacancy from Idaho. I urged the Presi-
dent to use the Agee nomination as a
model for working with home State
senators and Senators from both sides
of the aisle. Time is running short.

Senate Democrats should not and
have not acted the way Republicans did
by pocket filibustering more than 60 of
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President Clinton’s nominees. I would
rather see us work with the President
on the selection of nominees that the
Senate can proceed to confirm than
waste precious time fighting about
controversial nominees who he selects
in order to score political points. I
would also rather see the Senate focus
on addressing the real priorities of the
country rather than catering only to
an extreme wing of the Republican
base with controversial nominees.

Mr. President, I ask unanimous con-
sent that the letter to which I referred
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, March 20, 2008.
Hon. GEORGE W. BUSH,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: I write again, as I
did last November, to demonstrate my will-
ingness to work constructively with you in
accordance with the Senate’s important role
in the consideration of your nominees to
high-ranking positions in the executive
branch and to lifetime appointments on our
Federal courts.

Since last September, the Senate Judici-
ary Committee has been hard at work seek-
ing to help restore the Department of Jus-
tice. The leadership ranks at the Department
of Justice were decimated by the scandals of
the Gonzales era. The Judiciary Committee’s
hearing last week was the seventh hearing
we have held since September on executive
nominations. The Senate has proceeded to
confirm a new Attorney General, a new Dep-
uty Attorney General, and numerous other
nominations to fill high-ranking positions at
the Justice Department.

I regret to inform you that we were stalled
last week in our efforts to fill two other crit-
ical positions at the Department, when an
anonymous Republican hold blocked con-
firmation of Kevin O’Connor to be the Asso-
ciate Attorney General, and Gregory Katsas
to be the Assistant Attorney General in
charge of the Civil Division. I was particu-
larly disappointed with this unexpected de-
velopment. We had worked hard to expedite
these nominations, holding a hearing on the
first day of this session of Congress. After a
nearly month-long delay, when Republican
Members of the Judiciary Committee effec-
tively boycotted our business meetings in
February, we were able to report these nomi-
nations to the Senate in early March. They
were set for confirmation before the Easter
recess, until the last-minute Republican ob-
jection stalled them. They join your nomina-
tion of Michael Sullivan to be the Director of
the Bureau of Alcohol, Tobacco, Firearms
and Explosives as among those stymied by
Republican objections. I trust at any future
White House event on the status of nomina-
tions you will point out that several of your
high-level executive nominations are being
stalled by Republican objections.

With respect to judicial nominations, I
want to commend you for working with Sen-
ators Warner and Webb to identify a nominee
from those they recommended to you to fill
a Virginia Fourth Circuit vacancy.

Your previous nominations from Virginia,
William Haynes, Claude Allen and Duncan
Getchell, were controversial and did not pro-
ceed. Following your withdrawal of the
Getchell nomination earlier this year, I
urged you to work with the Virginia Sen-
ators. I now thank you for doing so.
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I expect your nomination of Steven Agee
to be considered promptly following comple-
tion of the necessary paperwork. I want to
encourage meaningful consultation with
Senators of both parties. Just as we pro-
ceeded last year to confirm your nomination
of Judge Randy Smith to the Ninth Circuit,
once you had withdrawn his nomination for
a California seat and resubmitted it for a va-
cancy from Idaho, I expect the Judiciary
Committee and the Senate to proceed to con-
firm Justice Agee with the support of Sen-
ator Warner and Senator Webb. I urge you to
work with Senators from other states, as
well, so that we might make progress before
time runs out on your Presidency and the
Thurmond Rule precludes additional con-
firmations.

Your judicial nominations have fared far
better than those of your Democratic prede-
cessor. Nearly 90 percent of your nomina-
tions have been confirmed to lifetime ap-
pointments. Approximately three-quarters of
your circuit nominations, compared to little
more than half of President Clinton’s circuit
court nominations, have been confirmed. We
have succeeded in reducing overall vacancies
and circuit court vacancies to as few as half
as many as during President Clinton’s term.
With four more judicial nominations on the
Senate’s Executive Calendar and another
pending on the Senate Judiciary agenda, I
am proceeding to notice another hearing for
judicial nominees for the week immediately
following the Easter recess. That will be our
fifth nominations hearing so far this year.

Respectfully,
PATRICK LEAHY,
Chairman.

————

HONORING WALTER F. MONDALE

Mr. LEAHY. Mr. President, this
weekend, Marcelle and I will attend an
event at the University of Minnesota
Law School to honor the life and career
of Vice President Walter Mondale on
the occasion of his 80th birthday which
he reached in January.

Vice President Mondale is a valued
friend whom I proudly consider one of
my mentors in the Senate. As I re-
viewed materials for this weekend, I
came across an editorial by Vice Presi-
dent Mondale that appeared in the
Washington Post on July 27, 2007 enti-
tled ‘“‘Answering to No One.” The edi-
torial provides an excellent perspective
on the Office of the Vice President and
how that office evolved in recent his-
tory.

In order to remind all Senators and
their staffs about this insightful arti-
cle, I ask unanimous consent that the
editorial be printed in the CONGRES-
SIONAL RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD as follows:

ANSWERING TO NO ONE
(By Walter F. Mondale)

The Post’s recent series on Dick Cheney’s
vice presidency certainly got my attention.
Having held that office myself over a quar-
ter-century ago, I have more than a passing
interest in its evolution from the backwater
of American politics to the second most pow-
erful position in our government. Almost all
of that evolution, under presidents and vice
presidents of both parties, has been posi-
tive—until now. Under George W. Bush and
Dick Cheney, it has gone seriously off track.

The Founders created the vice presidency
as a constitutional afterthought, solely to

April 1, 2008

provide a president-in-reserve should the
need arise. The only duty they specified was
that the vice president should preside over
the Senate. The office languished in obscu-
rity and irrelevance for more than 150 years
until Richard Nixon saw it as a platform
from which to seek the Republican presi-
dential nomination in 1960. That worked, and
the office has been an effective launching
pad for aspiring candidates since.

But it wasn’t until Jimmy Carter assumed
the presidency that the vice presidency took
on a substantive role. Carter saw the office
as an underused asset and set out to make
the most of it. He gave me an office in the
West Wing, unimpeded access to him and to
the flow of information, and specific assign-
ments at home and abroad. He asked me, as
the only other nationally elected official, to
be his adviser and partner on a range of
issues.

Our relationship depended on trust, mutual
respect and an acknowledgement that there
was only one agenda to be served—the presi-
dent’s. Every Monday the two of us met pri-
vately for lunch; we could, and did, talk can-
didly about virtually anything. By the end of
four years we had completed the
‘“‘executivization” of the vice presidency,
ending two centuries of confusion, derision
and irrelevance surrounding the office.

Subsequent administrations followed this
pattern. George H.W. Bush, Dan Quayle and
Al Gore built their vice presidencies after
this model, allowing for their different inter-
ests, experiences and capabilities as well as
the needs of the presidents they served.

This all changed in 2001, and especially
after Sept. 11, when Cheney set out to create
a largely independent power center in the of-
fice of the vice president. His was an unprec-
edented attempt not only to shape adminis-
tration policy but, alarmingly, to limit the
policy options sent to the president. It is es-
sential that a president know all the rel-
evant facts and viable options before making
decisions, yet Cheney has discarded the
““honest broker’ role he played as President
Gerald Ford’s chief of staff.

Through his vast government experience,
through the friends he had been able to place
in key positions and through his consider-
able political skills, he has been increasingly
able to determine the answers to questions
put to the president—because he has been
able to determine the questions. It was Che-
ney who persuaded President Bush to sign an
order that denied access to any court by for-
eign terrorism suspects and Cheney who de-
termined that the Geneva Conventions did
not apply to enemy combatants captured in
Afghanistan and Iraq.

Rather than subject his views to an estab-
lished (and rational) vetting process, his
practice has been to trust only his imme-
diate staff before taking ideas directly to the
president. Many of the ideas that Bush has
subsequently bought into have proved offen-
sive to the values of the Constitution and
have been embarrassingly overturned by the
courts.

The corollary to Cheney’s zealous embrace
of secrecy is his near total aversion to the
notion of accountability. I've never seen a
former member of the House of Representa-
tives demonstrate such contempt for Con-
gress—even when it was controlled by his
own party. His insistence on invoking execu-
tive privilege to block virtually every con-
gressional request for information has been
stupefying—it’s almost as if he denies the le-
gitimacy of an equal branch of government.
Nor does he exhibit much respect for public
opinion, which amounts to indifference to-
ward being held accountable by the people
who elected him.

Whatever authority a vice president has is
derived from the president under whom he
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