January 10, 2007

(Mr. BIDEN) was added as a cosponsor of
S. 223, a bill to require Senate can-
didates to file designations, state-
ments, and reports in electronic form.
S. 233
At the request of Mr. KENNEDY, the
name of the Senator from New Jersey
(Mr. MENENDEZ) was added as a cospon-
sor of S. 233, a bill to prohibit the use
of funds for an escalation of United
States military forces in Iraq above the
numbers existing as of January 9, 2007.
AMENDMENT NO. 4
At the request of Ms. KLOBUCHAR, her
name was added as a cosponsor of
amendment No. 4 proposed to S. 1, a
bill to provide greater transparency in
the legislative process.

——
STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLU-

TIONS—JANUARY 4, 2007

By Mr. SALAZAR (for himself,
Mr. LEAHY, Mr. REID, Mr.
MENENDEZ, Mrs. BOXER, and
Mrs. FEINSTEIN):

S. 188. A bill to revise the short title
of the Fannie Lou Hamer, Rosa Parks,
and Coretta Scott King Voting Rights
Act Reauthorization and Amendments
Act of 2006; to the Committee on the
Judiciary.

Mr. LEAHY. Mr. President, today I
join Senator SALAZAR in introducing a
bill to include Cesar E. Chavez among
the names of the great civil rights
leaders we honor in the title of last
year’s Voting Rights Act Reauthoriza-
tion and Amendments Act of 2006,
“VRARA”. I supported taking this ac-
tion last year during the Senate Judi-
ciary Committee’s consideration of the
VRARA when I offered an amendment
on behalf of Senator SALAZAR to add
the Hispanic civil rights leader to
those for whom the law is named. As
Senator SALAZAR reminded us, Cesar
Chavez is an American hero who sac-
rificed his life to empower the most
vulnerable in America. Like Fannie
Lou Hamer, Rosa Parks, and Coretta
Scott King, for whom the VRARA is
named, he believed strongly in the
right to vote as a cornerstone of Amer-
ican democracy. I offered the amend-
ment in the Judiciary Committee and
it was adopted without dissent.

In order not to complicate final pas-
sage of the Voting Rights Act, the Sen-
ate proceeded to adopt the House-
passed bill without amendment so that
it could be signed into law without
having to be reconsidered by the
House. At that time, I committed to
work with Senator SALAZAR to conform
the law to include recognition of the
contribution to our civil rights, voting
rights and American society by Cesar
Chavez.

Cesar Chavez’s name should be added
to the law as important recognition of
the broad landscape of political inclu-
sion made possible by the Voting
Rights Act. This bill would not alter
the bill’s vital remedies for continuing
discrimination in voting, but is over-
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due recognition of the importance of
the Voting Rights Act to Hispanic-
Americans. Prior to the VRA, His-
panics, like minorities of all races,
faced major barriers to participation in
the political process, through the use
of such devices as poll taxes, exclu-
sionary primaries, intimidation by vot-
ing officials, language barriers, and
systematic vote dilution.

I urge the Senate quickly to take up
and pass this measure as we convene
the new Congress and commit our-
selves again to ensuring that the great
promises of the 14th and 15th amend-
ments are kept for all Americans and
that the Voting Rights Act Reauthor-
ization and Amendments Act is fully
implemented to protect the rights of
all Americans.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. FEINGOLD (for himself,
Mr. SUNUNU, Mr. LEAHY, and
Mr. AKAKA):

S. 236. A bill to require reports to
Congress on Federal agency use of data
mining; to the Committee on the Judi-
ciary.

Mr. FEINGOLD. Mr. President, I am
pleased today to introduce the Federal
Agency Data Mining Reporting Act of
2007. I want to thank Senator SUNUNU
for once again cosponsoring this bill,
which we also introduced in the last
Congress. Senator SUNUNU has consist-
ently been a leader on privacy issues,
and I am pleased to work with him on
this effort. I also want to thank Sen-
ators LEAHY, AKAKA, and WYDEN, for
their continuing support of the bill.

The controversial data analysis tech-
nology known as data mining is capa-
ble of reviewing millions of both public
and private records on each and every
American. The possibility of govern-
ment law enforcement or intelligence
agencies fishing for patterns of crimi-
nal or terrorist activity in these vast
quantities of digital data raises serious
privacy and civil liberties issues—not
to mention serious questions about the
effectiveness of these types of searches.
But four years after Congress first
learned about and defunded the Defense
Department’s program called Total In-
formation Awareness, there is still
much Congress does not know about
the Federal Government’s work on
data mining.

We have made some progress. We
know from reviews conducted by the
Government Accountability Office that
as of May 2004 there were nearly 200
Federal data mining programs, more
than one hundred of which relied on
personal information and 29 of which
were for the purpose of investigating
terrorists or criminals. And we have
learned a few more details on five of
those programs from a follow-up report
that GAO issued in August 2005. We
also have a brief report from the DHS
Inspector General published in August
2006, and as a result of my amendment
to the DHS appropriations bill we have
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a July 2006 report from the Privacy Of-
fice at the Department of Homeland
Security that provides some inter-
esting policy suggestions relating to
data mining.

But this information has come to us
haphazardly, and lacks detail about the
precise nature of the data mining pro-
grams being utilized or developed,
their efficacy, and the consequences
Americans could face as a result. Fur-
thermore, much of the reporting thus
far has focused on the Department of
Homeland Security. It also appears
there has been little if any govern-
ment-wide consideration of privacy
policies for these types of programs. In-
deed, public debate on government data
mining has been generated more by
press stories than as a result of con-
gressional oversight.

My bill would require all Federal
agencies to report to Congress within
180 days and every year thereafter on
data mining programs developed or
used to find a pattern or anomaly indi-
cating terrorist or other criminal ac-
tivity on the part of individuals, and
how these programs implicate the civil
liberties and privacy of all Americans.
If necessary, specific information in
the various reports could be classified.

This is information we need to have.
Congress should not be learning the de-
tails about data mining programs after
millions of dollars are spent testing or
using data mining against
unsuspecting Americans. The possi-
bility of unchecked, secret use of data
mining technology threatens one of the
most important values that we are
fighting for in the war against ter-
rorism—freedom.

Data mining could rely on a com-
bination of intelligence data and per-
sonal information 1like individuals’
traffic violations, credit card pur-
chases, travel records, medical records,
and virtually any information con-
tained in commercial or public data-
bases. Congress must conduct oversight
to make sure that all government
agencies engaged in fighting terrorism
and other criminal enterprises—not
just the Department of Homeland Se-
curity, but also the Department of Jus-
tice, the Department of Defense and
others—use these types of sensitive
personal information effectively and
appropriately.

Let me clarify what this bill does not
do. It does not have any effect on the
government’s use of commercial data
to conduct individualized searches on
people who are already suspects, nor
does it require that the government re-
port on these types of searches. It does
not end funding for any program, de-
termine the rules for use of data min-
ing technology, or threaten any ongo-
ing investigation that might use data
mining technology.

My bill would simply provide Con-
gress with information about the na-
ture of the technology and the data
that will be used. The Federal Agency
Data Mining Reporting Act would re-
quire all government agencies to assess
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the efficacy of the data mining tech-
nology they are using or developing—
that is, whether the technology can de-
liver on the promises of each program.
In addition, my bill would make sure
that Congress knows whether the Fed-
eral agencies using data mining tech-
nology have considered and developed
policies or guidelines to protect the
privacy and due process rights of indi-
viduals, such as privacy technologies
and redress procedures. With complete
information about the current data
mining plans and practices of the Fed-
eral Government, Congress will be able
to conduct a thorough review of the
costs and benefits of the practice of
data mining on a program-by-program
basis and make considered judgments
about whether programs should go for-
ward. Congress will also be able to
evaluate whether new privacy rules are
necessary.

In addition, Congress must look
closely at the government’s activities
because data mining is unproven in
this area. Some argue that data mining
can help locate potential terrorists be-
fore they strike. But we do not, today,
have evidence that pattern-based data
mining will prevent terrorism. In fact,
some technology experts have warned
that this type of data mining is not the
right approach for the terrorism prob-
lem. Just last month, the Cato Insti-
tute released a report—coauthored by a
scientist specializing in data analytics
and an information privacy expert—
concluding that ‘“‘[t]The only thing pre-
dictable about predictive data mining
for terrorism is that it would be con-
sistently wrong.”

Some commercial uses of data min-
ing have been successful, but have aris-
en in a very different context than
counterterrorism efforts. For example,
the financial world has successfully
used data mining to identify people
committing fraud because it has data
on literally millions, if not billions, of
historical financial transactions. And
the banks and credit card companies
know, in large part, which of those
past transactions have turned out to be
fraudulent. So when they apply sophis-
ticated statistical algorithms to that
massive amount of historical data,
they are able to make a pretty good
guess about what a fraudulent trans-
action might look like in the future.

We do not have that kind of histor-
ical data about terrorists and sleeper
cells. We have just a handful of individ-
uals whose past actions can be ana-
lyzed, which makes it virtually impos-
sible to apply the kind of advanced sta-
tistical analysis required to use data
mining in this way. That raises serious
questions about whether data mining
will ever be able to locate an actual
terrorist. Before the government starts
reviewing personal information about
every man, woman and child in this
country, we should learn what data
mining can and can’t do—and what
limits and protections are needed if
data mining programs do go forward.

We must also bear in mind that there
will inevitably be errors in the under-
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lying data. Everyone knows people who
have had errors on their credit re-
ports—and that is the one area of com-
mercial data where the law already im-
poses strict accuracy requirements.
Other types of commercial data are
likely to be even more inaccurate.
Even if the technology itself were ef-
fective, I am very concerned that inno-
cent people could be ensnared because
of mistakes in the data that make
them look suspicious. The recent rise
in identity theft, which creates even
more data accuracy problems, makes it
even more important that we address
this issue.

I also want to touch on one issue that
has proved difficult in many debates
about data mining: how to define the
term. What is data mining? From pol-
icy debates to government reports,
many people have wrestled with this
question. While it can be defined more
broadly, for the purpose of this report-
ing requirement, data mining is lim-
ited to the process of attempting to
predict future events or actions by dis-
covering or locating patterns or anom-
alies in data. However, for purposes of
the reporting requirement in this bill,
which seeks information on those data
mining programs most likely to threat-
en the privacy and civil liberties of
Americans, I have limited the defini-
tion in a couple of other ways. First,
the bill’s core definition of data mining
is to conduct a query, search or other
analysis of one or more electronic
databases to ‘‘discover a predictive pat-
tern or an anomaly indicative of ter-
rorist or criminal activity on the part
of any individual or individuals.” Data
mining has a number of applications at
various government agencies outside
the context of terrorism and other
criminal investigations, but I have lim-
ited the definition for purposes of this
legislation in order to get reports on
the programs most likely to raise pri-
vacy concerns. For example, the May
2004 GAO report identified a number of
government data mining programs
whose goals are managing resources ef-
ficiently or identifying fraud, waste
and abuse in government programs,
and that do not rely on personally
identifiable information. I am not
seeking reports on programs like these.

Second, as I alluded to earlier, the
definition explicitly excludes queries
to retrieve information from a data-
base that is based on information—
such as address, passport number or 1li-
cense plate number—that is associated
with a particular individual or individ-
uals. This type of query is a traditional
investigative technique. Although gov-
ernment agencies must be careful in
their use of commercial databases,
simply querying a Choicepoint data-
base for information about someone
who is already a suspect is not data
mining.

Most Americans believe that their
private lives should remain private.
Data mining programs run the risk of
intruding into the lives of individuals
who have nothing to do with terrorism
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or other criminal activity and under-
standably do not want their credit re-
ports, shopping habits and doctor visits
to become a part of a gigantic comput-
erized search engine operating without
any controls or oversight, and without
much promise of locating terrorists. As
the Cato report put it, “‘[t]The possible
benefits of predictive data mining for
finding planning or preparation for ter-
rorism are minimal. The financial
costs, wasted effort, and threats to pri-
vacy and civil liberties are potentially
vast.”

At a minimum, the administration
should be required to report to Con-
gress about the various data mining
programs now underway or being stud-
ied, and the impact those programs
may have on our privacy and civil lib-
erties, so that Congress can determine
whether any benefits of this practice
come at too high a price to our privacy
and personal liberties. As Senator
WYDEN and I have told the Director of
National Intelligence, we must have a
public discussion about the efficacy
and privacy implications of data min-
ing. We wrote a letter to him on No-
vember 15, 2006, that included the fol-
lowing:

[W]e believe there needs to be a public dis-
cussion before the implementation of any
government data mining program that would
rely on domestic commercial data and other
information about Americans. There are se-
rious questions about whether pattern anal-
ysis of such data can effectively identify ter-
rorists, given the relative lack of historical
data about terrorist activities. And as the
furor over the Total Information Awareness
program demonstrated, the American public
has serious—and legitimate—concerns about
the privacy ramifications of programs de-
signed to fish for patterns of criminal or ter-
rorist activity in vast quantities of digital
data, collected by other entities for entirely
different reasons. Pattern analysis runs the
risk of generating a large number of false
positives, meaning that innocent Americans
could become the subject of investigation.
Before we go down that path, it is critical
that we have a public discussion about the
efficacy and privacy implications of this
technology. And, if we decide that data min-
ing is effective enough to warrant spending
taxpayer dollars on it, we should establish
strong privacy protections to protect inno-
cent people from being the subject of govern-
ment suspicion.

Of course, the Intelligence Community
should be taking advantage of new tech-
nologies in its critical responsibility to pro-
tect our country from terrorists, and much
of its work must remain classified to protect
national security. But we can have a public
debate about what privacy rules should con-
strain data mining programs deployed do-
mestically, without revealing sensitive in-
formation like the precise algorithms that
the government has developed.

This bill is the first step in this proc-
ess—a way for Congress and, to the de-
gree appropriate, the public to finally
understand what is going on behind the
closed doors of the executive branch so
that we can start to have a policy dis-
cussion about data mining that is long
overdue. I urge my colleagues to sup-
port this bill. All it asks for is informa-
tion to which Congress and the Amer-
ican people are entitled.



January 10, 2007

Mr. President, I ask unanimous con-
sent that the text of this bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 236

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Federal
Agency Data Mining Reporting Act of 2007’.
SEC. 2. DEFINITIONS.

In this Act:

(1) DATA MINING.—The term ‘‘data mining”’
means a query, search, or other analysis of 1
or more electronic databases, where—

(A) a department or agency of the Federal
Government, or a non-Federal entity acting
on behalf of the Federal Government, is con-
ducting the query, search, or other analysis
to discover or locate a predictive pattern or
anomaly indicative of terrorist or criminal
activity on the part of any individual or in-
dividuals; and

(B) the query, search, or other analysis
does not use personal identifiers of a specific
individual, or inputs associated with a spe-
cific individual or group of individuals, to re-
trieve information from the database or
databases.

(2) DATABASE.—The term ‘‘database’ does
not include telephone directories, news re-
porting, information publicly available to
any member of the public without payment
of a fee, or databases of judicial and adminis-
trative opinions.

SEC. 3. REPORTS ON DATA MINING ACTIVITIES
BY FEDERAL AGENCIES.

(a) REQUIREMENT FOR REPORT.—The head of
each department or agency of the Federal
Government that is engaged in any activity
to use or develop data mining shall submit a
report to Congress on all such activities of
the department or agency under the jurisdic-
tion of that official. The report shall be
made available to the public, except for a
classified annex described in subsection
(0)(8).

(b) CONTENT OF REPORT.—Each report sub-
mitted under subsection (a) shall include, for
each activity to use or develop data mining,
the following information:

(1) A thorough description of the data min-
ing activity, its goals, and, where appro-
priate, the target dates for the deployment
of the data mining activity.

(2) A thorough description of the data min-
ing technology that is being used or will be
used, including the basis for determining
whether a particular pattern or anomaly is
indicative of terrorist or criminal activity.

(3) A thorough description of the data
sources that are being or will be used.

(4) An assessment of the efficacy or likely
efficacy of the data mining activity in pro-
viding accurate information consistent with
and valuable to the stated goals and plans
for the use or development of the data min-
ing activity.

(5) An assessment of the impact or likely
impact of the implementation of the data
mining activity on the privacy and civil lib-
erties of individuals, including a thorough
description of the actions that are being
taken or will be taken with regard to the
property, privacy, or other rights or privi-
leges of any individual or individuals as a re-
sult of the implementation of the data min-
ing activity.

(6) A list and analysis of the laws and regu-
lations that govern the information being or
to be collected, reviewed, gathered, analyzed,
or used with the data mining activity.

(7) A thorough discussion of the policies,
procedures, and guidelines that are in place
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or that are to be developed and applied in the
use of such technology for data mining in
order to—

(A) protect the privacy and due process
rights of individuals, such as redress proce-
dures; and

(B) ensure that only accurate information
is collected, reviewed, gathered, analyzed, or
used.

(8) Any necessary classified information in
an annex that shall be available, as appro-
priate, to the Committee on Homeland Secu-
rity and Governmental Affairs, the Com-
mittee on the Judiciary, the Select Com-
mittee on Intelligence, and the Committee
on Appropriations of the Senate and the
Committee on Homeland Security, the Com-
mittee on the Judiciary, the Permanent Se-
lect Committee on Intelligence, and the
Committee on Appropriations of the House
of Representatives.

(c) TIME FOR REPORT.—Each report re-
quired under subsection (a) shall be—

(1) submitted not later than 180 days after
the date of enactment of this Act; and

(2) updated not less frequently than annu-
ally thereafter, to include any activity to
use or develop data mining engaged in after
the date of the prior report submitted under
subsection (a).

Mr. LEAHY. Mr. President, I am
pleased today to join with Senators
FEINGOLD, SUNUNU and others to intro-
duce the Federal Agency Data Mining
Reporting Act of 2007. This important
privacy legislation would begin to re-
store key checks and balances by re-
quiring Federal agencies to report to
Congress on their datamining programs
and activities. We joined together to
introduce a similar bill last Congress.
Regrettably, it received no attention.
This year, I intend to make sure that
we do a better job in considering Amer-
icans’ privacy, checks and balances,
and the proper balance to protect
Americans’ privacy rights while fight-
ing smarter and more effectively
against security threats.

In recent years, the Federal Govern-
ment’s use of data mining technology
has exploded. According to a May 2004
report by the General Accounting Of-
fice, there are at least 199 different
government data mining programs op-
erating or planned throughout the Fed-
eral Government, with at least 52 dif-
ferent Federal agencies currently using
data mining technology. And, more and
more, these data mining programs are
being used with little or no notice to
ordinary citizens, or to Congress.

Advances in technologies make data
banks and data mining more powerful
and more useful than at any other time
in our history. These can be useful
tools in our national security arsenal,
but we should use them appropriately
so that they can be most effective. A
mistake can cost Americans their jobs
and wreak havoc in their lives and rep-
utations that can take years to repair.
Without adequate safeguards, oversight
and checks and balances, these power-
ful technologies also become an invita-
tion to government abuse. The govern-
ment must take steps to ensure that it
is properly using this technology. Too
often, government data mining pro-
grams lack adequate safeguards to pro-
tect the privacy rights and civil lib-
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erties of ordinary Americans, whose
data is collected and analyzed by these
programs. Without these safeguards,
government data mining programs are
prone to produce inaccurate results
and are ripe for abuse, error and unin-
tended consequences.

This legislation takes an important
first step in addressing these concerns
by pulling back the curtain on how this
Administration is using this tech-
nology. It does not by its terms pro-
hibit the use of this technology, but
rather provides an oversight mecha-
nism to begin to ensure it is being used
appropriately and effectively. This bill
would require Federal agencies to re-
port to Congress about its data mining
programs. The legislation provides a
much-needed check on federal agencies
to disclose the steps that they are tak-
ing to protect the privacy and due
process rights of American citizens
when they use these programs.

We need checks and balances to keep
government data bases from being mis-
used against the American people.
That is what the Constitution and our
laws should provide. We in Congress
must make sure that when our govern-
ment uses technology to detect and
deter illegal activity that it does so in
a manner that also protects our most
basic rights and liberties. This bill ad-
vances this important goal, and I urge
all Senators to support this important
privacy legislation.

By Mrs. FEINSTEIN (for herself,
Mr. CRrRAIG, MR. KENNEDY, Mr.
MARTINEZ, Mrs. BOXER, and Mr.
VOINOVICH):

S. 237. A bill to improve agricultural
job opportunities, benefits, and secu-
rity for aliens in the United States and
for other purposes; to the Committee
on the Judiciary.

Mrs. FEINSTEIN. Mr. President,
Senators CRAIG, KENNEDY, MARTINEZ,
BOXER, VOINOVICH and I are once again
introducing legislation that will ad-
dress the chronic labor shortage in our
Nation’s agricultural industry. This
bill is a priority for me—and for the
tens of thousands of farmers who are
currently suffering—and I hope we will
move it forward early in this Congress.

The Agricultural Job Opportunities,
Benefits, and Security Act, or AgJOBS,
is the product of more than ten years
of work. It is a bipartisan bill sup-
ported by growers, farmers, and farm
workers alike. It passed the Senate last
year as part of the comprehensive im-
migration reform bill last spring in the
109th Congress. It is time to move this
bill forward.

The agricultural industry is in crisis.
Farmers across the Nation report a 20
percent decline in labor.

The result is that there are simply
not enough farm workers to harvest
the crops.

The Nation’s agricultural industry
has suffered. If we do not enact a work-
able solution to the agricultural labor
crisis, we risk a national production
loss of $5 billion to $9 billion each year,
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according to the American Farm Bu-
reau.

California, in particular, will suffer.
California is the single largest agricul-
tural state in the nation. California ag-
riculture accounts for $34 billion in an-
nual revenue. There 76,500 farms that
produce half of the nation’s fruits,
vegetables, and nuts from only 3 per-
cent of the Nation’s farmland.

California farms produce approxi-
mately 350 different crops: pears, wal-
nuts, raisins, lettuce, onions, cotton,
just to name a few.

Many of the farmers who grow these
crops have been in the business for gen-
erations. They farm the land that their
parents and their grandparents farmed
before them.

The sad consequence of the labor
shortage is that many of these farmers
are giving up their farms. Some are
leaving the business entirely. Others
are bulldozing their fruit trees—lit-
erally pulling out trees that have been
in the family for generations—because
they do not have the labor they need to
harvest their fruit.

Once the trees are gone, they are re-
placed by crops that do not require
manual labor. And our pears, our ap-
ples, our oranges will come from for-
eign sources.

The trend is quite clear. If there is
not a means to grow and harvest our
produce here, we will import produce
from China, from Mexico, from other
countries who have the labor they
need.

We will put American farmers out of
business. And there will be a ripple ef-
fect felt throughout the economy: in
farm equipment, inputs, packaging,
processing, transportation, marketing,
lending and insurance. Jobs will be lost
and our economy will suffer.

The reality is that Americans have
come to rely on undocumented workers
to harvest their crops for them.

In California alone, we rely on ap-
proximately one million undocumented
workers to harvest the crops. The
United Farm Workers estimate that
undocumented workers make up as
much as 90 percent the farm labor pay-
roll.

Americans simply will not do the
work. It is hard, stooped labor, requir-
ing long and unpredictable hours. Farm
workers must leave home and travel
from farm to farm to plant, prune, and
harvest crops according to the season.

We must come to terms with the fact
that we rely on an undocumented mi-
grant work force. We must bring those
workers out of the shadows and create
a legal and enforceable means to pro-
vide labor for agriculture. That realiza-
tion is what led to the long and careful
negotiations creating AgJOBS.

The AgJOBS bill is a two part bill.
Part one identifies and deals with
those undocumented agricultural
workers who have been working in the
United States for the past 2 years or
more. Part two creates a more usable
H-2A Program, to implement a real-
istic and effective guest worker pro-
gram.
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The first step requires undocumented
agricultural workers to apply for a
“blue card” if they can demonstrate
that they have worked in American ag-
riculture for at least 150 workdays over
the past 2 years. The blue card entitles
the worker to a temporary legal resi-
dent status.

The blue card itself is encrypted and
machine readable; it is tamper and
counterfeit resistant, and contains bio-
metric identifiers unique to the farm
worker.

The second step requires that a blue
card holder work in American agri-
culture for an additional 5 years for at
least 100 workdays a year, or 3 years at
150 workdays a year.

Blue card workers would have to pay
a $500 fine. The workers can travel
abroad and reenter the United States
and they may work in other, non-agri-
cultural jobs, as long as they meet the
agricultural work requirements.

The blue card worker’s spouse and
minor children, who already live in the
United States, may also apply for a
temporary legal status and identifica-
tion card, which would permit them to
work and travel.

The total number of blue cards is
capped at 1.5 million over a five year
period and the program sunsets after 5
years.

At the end of the required work pe-
riod, the blue card worker may apply
for a green card to become a legal per-
manent resident.

There are also a number of safe-
guards. If a blue card worker does not
apply for a green card, or does not ful-
fill the work requirements, that indi-
vidual can be deported.

Likewise, a blue card holder who
commits a felony, three misdemeanors,
or any crime that involves bodily in-
jury, the threat of serious bodily in-
jury, or harm to property in excess of
$5600, cannot get a green card and can
be deported.

This program, for the first time, al-
lows us to identify those hundreds of
thousands of farm workers who now
work in the shadows. It requires the
farm workers to come forward and to
be identified in exchange for the right
to work and live legally in the United
States. And it gives farmers the legal
certainty they need to hire the workers
they need.

The program also modifies the H-2A
guest worker program so that it real-
istically responds to our agricultural
needs.

Currently, the H-2A program is bu-
reaucratic, unresponsive, expensive,
and prone to litigation. Farmers can-
not get the labor when they need it.
AgJOBS offers a much-needed reform
of the outdated system.

The labor certification process,
which often takes 60 days or more, is
replaced by an ‘‘attestation’ process.
The employer can file a fax-back appli-
cation form agreeing to abide by the
requirements of the H-2A program. Ap-
proval should occur in 48 to 72 hours.

The interstate clearance order to de-
termine whether there are U.S. work-
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ers who can qualify for the jobs is re-
placed by a requirement that the em-
ployer file a job notification with the
local office of the state Employment
Security Agency. Advertising and posi-
tive recruitment must take place in
the local labor market area.

Agricultural associations can con-
tinue to file applications on behalf of
members.

The statutory prohibition against
“adversely affecting’’ U.S. workers is
eliminated. The Adverse Effect Wage
Rate is instead frozen for 3 years, and
thereafter indexed by a methodology
that will lead to its gradual replace-
ment with a prevailing wage standard.

Employers may elect to provide a
housing allowance in lieu of housing if
the governor determines that there is
adequate rental housing available in
the area of employment.

Inbound and return transportation
and subsistence are required on the
same basis as under the current pro-
gram, except that trips of less than 100
miles are excluded, and workers whom
an employer is not required to provide
housing are excluded.

The motor vehicle safety standards
for U.S. workers are extended to H-2A
workers.

Petitions for admission of H-2A
workers must be processed and the con-
sulate or port of entry notified within
7 days of receipt. Requirements are the
same as current law.

Petitions extending aliens’ stay or
changing employers are valid upon fil-
ing.

Employers may apply for the admis-
sion of new H-2A workers to replace
those who abandoned their work or are
terminated for cause, and the Depart-
ment of Homeland Security is required
to remove H-2A aliens who abandoned
their work.

H-2A visas will be secure and coun-
terfeit resistant.

A new limited federal right of action
is available to foreign workers to en-
force the economic benefits required
under the H-2A program, and any bene-
fits expressly offered by the employer
in writing. A statute of limitations of
three years is imposed.

Finally, lawsuits in State court
under State contract law alleging vio-
lations of the H-2A program require-
ments and obligations are expressly
preempted. Such State court lawsuits
have been the venue of choice for liti-
gation against H-2A employers in re-
cent years.

AgJOBS is the one part of the immi-
gration bill about which there is uni-
form agreement. Everyone knows that
agriculture in America is supported by
undocumented workers. As immigra-
tion enforcement tightens up, and in-
creasing numbers of people are pre-
vented from crossing the borders or are
being deported, the result is our crops
go unharvested.

We are faced today with a very prac-
tical dilemma and one that is easy to
solve. The legislation has been vetted
over and over again. Senator CRAIG, I,
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and a multitude of other Senators have
sat down with the growers, with the
farm bureaus, with the chambers, with
everybody who knows agriculture, and
they have all signed off on the AgJOBS
bill.

This is our opportunity to solve a
real problem.

I ask my colleagues to join Senator
CRAIG, Senator KENNEDY, Senator MAR-
TINEZ, Senator BOXER, Senator VOINO-
VICH and me in supporting this legisla-
tion.

I also ask by unanimous consent that
the text of this bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 237

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE, TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as

the ‘‘Agricultural Job Opportunities, Bene-

fits, and Security Act of 2007 or the

“AgJOBS Act of 2007,

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title, table of contents.

Sec. 2. Definitions.

TITLE I—PILOT PROGRAM FOR EARNED
STATUS ADJUSTMENT OF AGRICUL-
TURAL WORKERS

Subtitle A—Blue Card Status

Sec. 101. Requirements for blue card status.

Sec. 102. Treatment of aliens granted blue
card status.

Sec. 103. Adjustment to permanent resi-
dence.

Sec. 104. Applications.

Sec. 105. Waiver of numerical limitations
and certain grounds for inad-
missibility.

Sec. 106. Administrative and judicial review.

Sec. 107. Use of information.

Sec. 108. Regulations, effective date, author-

ization of appropriations.
Subtitle B—Correction of Social Security

Records
Sec. 111. Correction of Social Security
records.
TITLE II-REFORM OF H-2A WORKER
PROGRAM

Sec. 201. Amendment to the Immigration
and Nationality Act.

TITLE III—MISCELLANEOUS PROVISIONS

Sec. 301. Determination and use of user fees.

Sec. 302. Regulations.

Sec. 303. Reports to Congress.

Sec. 304. Effective date.

SEC. 2. DEFINITIONS.

In this Act:

(1) AGRICULTURAL EMPLOYMENT.—The term
‘“‘agricultural employment’ means any serv-
ice or activity that is considered to be agri-
cultural under section 3(f) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 203(f)) or ag-
ricultural labor under section 3121(g) of the
Internal Revenue Code of 1986 or the per-
formance of agricultural labor or services de-
scribed in section 101(a)(15)(H)(ii)(a) of the
Immigration and Nationality Act (8 U.S.C.
1101(a)(15)(H){i)(a)).

(2) BLUE CARD STATUS.—The term ‘‘blue
card status’” means the status of an alien
who has been lawfully admitted into the
United States for temporary residence under
section 101(a).

(3) DEPARTMENT.—The term ‘‘Department’’
means the Department of Homeland Secu-
rity.
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(4) EMPLOYER.—The term ‘‘employer”
means any person or entity, including any
farm labor contractor and any agricultural
association, that employs workers in agri-
cultural employment.

(5) SECRETARY.—Except as otherwise pro-
vided, the term ‘‘Secretary’ means the Sec-
retary of Homeland Security.

(6) TEMPORARY.—A worker is employed on
a ‘‘temporary’ basis when the employment
is intended not to exceed 10 months.

(7) WORK DAY.—The term ‘work day”’
means any day in which the individual is em-
ployed 5.75 or more hours in agricultural em-
ployment.

TITLE I—PILOT PROGRAM FOR EARNED
STATUS ADJUSTMENT OF AGRICUL-
TURAL WORKERS

Subtitle A—Blue Card Status

SEC. 101. REQUIREMENTS FOR BLUE CARD STA-

(a) REQUIREMENT TO GRANT BLUE CARD
STATUS.—Notwithstanding any other provi-
sion of law, the Secretary shall, pursuant to
the requirements of this section, grant blue
card status to an alien who qualifies under
this section if the Secretary determines that
the alien—

(1) has performed agricultural employment
in the United States for at least 863 hours or
150 work days during the 24-month period
ending on December 31, 2006;

(2) applied for such status during the 18-
month application period beginning on the
first day of the seventh month that begins
after the date of enactment of this Act;

(3) is otherwise admissible to the United
States under section 212 of the Immigration
and Nationality Act (8 U.S.C. 1182), except as
otherwise provided under section 105(b); and

(4) has not been convicted of any felony or
a misdemeanor, an element of which in-
volves bodily injury, threat of serious bodily
injury, or harm to property in excess of $500.

(b) AUTHORIZED TRAVEL.—An alien who is
granted blue card status is authorized to
travel outside the United States (including
commuting to the United States from a resi-
dence in a foreign country) in the same man-
ner as an alien lawfully admitted for perma-
nent residence.

(¢c) AUTHORIZED EMPLOYMENT.—The Sec-
retary shall provide an alien who is granted
blue card status an employment authorized
endorsement or other appropriate work per-
mit, in the same manner as an alien lawfully
admitted for permanent residence.

(d) TERMINATION OF BLUE CARD STATUS.—

(1) IN GENERAL.—The Secretary may termi-
nate blue card status granted to an alien
under this section only if the Secretary de-
termines that the alien is deportable.

(2) GROUNDS FOR TERMINATION OF BLUE CARD
STATUS.—Before any alien becomes eligible
for adjustment of status under section 103,
the Secretary may deny adjustment to per-
manent resident status and provide for ter-
mination of the blue card status granted
such alien under paragraph (1) if—

(A) the Secretary finds, by a preponderance
of the evidence, that the adjustment to blue
card status was the result of fraud or willful
misrepresentation (as described in section
212(a)(6)(C)(i) of the Immigration and Nation-
ality Act (8 U.S.C. 1182(a)(6)(C)(1)); or

(B) the alien—

(i) commits an act that makes the alien in-
admissible to the United States as an immi-
grant, except as provided under section
105(b);

(ii) is convicted of a felony or 3 or more
misdemeanors committed in the United
States;

(iii) is convicted of an offense, an element
of which involves bodily injury, threat of se-
rious bodily injury, or harm to property in
excess of $500; or
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(iv) fails to perform the agricultural em-
ployment required under section 103(a)(1)(A)
unless the alien was unable to work in agri-
cultural employment due to the extraor-
dinary circumstances described in section
103(a)(3).

(e) RECORD OF EMPLOYMENT.—

(1) IN GENERAL.—Each employer of an alien
granted blue card status under this section
shall annually—

(A) provide a written record of employ-
ment to the alien; and

(B) provide a copy of such record to the
Secretary.

(2) SUNSET.—The obligation under para-
graph (1) shall terminate on the date that is
6 years after the date of the enactment of
this Act.

(f) REQUIRED FEATURES OF IDENTITY
CARD.—The Secretary shall provide each
alien granted blue card status, and the
spouse and any child of each such alien resid-
ing in the United States, with a card that
contains—

(1) an encrypted, machine-readable, elec-
tronic identification strip that is unique to
the alien to whom the card is issued;

(2) biometric identifiers, including finger-
prints and a digital photograph; and

(3) physical security features designed to
prevent tampering, counterfeiting, or dupli-
cation of the card for fraudulent purposes.

(g) FINE.—An alien granted blue card sta-
tus shall pay a fine of $100 to the Secretary.

(h) MAXIMUM NUMBER.—The Secretary may
not issue more than 1,500,000 blue cards dur-
ing the 5-year period beginning on the date
of the enactment of this Act.

SEC. 102. TREATMENT OF ALIENS GRANTED BLUE
CARD STATUS.

(a) IN GENERAL.—Except as otherwise pro-
vided under this section, an alien granted
blue card status shall be considered to be an
alien lawfully admitted for permanent resi-
dence for purposes of any law other than any
provision of the Immigration and Nation-
ality Act (8 U.S.C. 1101 et seq.).

(b) DELAYED ELIGIBILITY FOR CERTAIN FED-
ERAL PUBLIC BENEFITS.—An alien granted
blue card status shall not be eligible, by rea-
son of such status, for any form of assistance
or benefit described in section 403(a) of the
Personal Responsibility and Work Oppor-
tunity Reconciliation Act of 1996 (8 U.S.C.
1613(a)) until 5 years after the date on which
the alien is granted an adjustment of status
under section 103.

(c) TERMS OF EMPLOYMENT.—

(1) PROHIBITION.—No alien granted blue
card status may be terminated from employ-
ment by any employer during the period of
blue card status except for just cause.

(2) TREATMENT OF COMPLAINTS.—

(A) ESTABLISHMENT OF PROCESS.—The Sec-
retary shall establish a process for the re-
ceipt, initial review, and disposition of com-
plaints by aliens granted blue card status
who allege that they have been terminated
without just cause. No proceeding shall be
conducted under this paragraph with respect
to a termination unless the Secretary deter-
mines that the complaint was filed not later
than 6 months after the date of the termi-
nation.

(B) INITIATION OF ARBITRATION.—If the Sec-
retary finds that an alien has filed a com-
plaint in accordance with subparagraph (A)
and there is reasonable cause to believe that
the alien was terminated from employment
without just cause, the Secretary shall ini-
tiate binding arbitration proceedings by re-
questing the Federal Mediation and Concilia-
tion Service to appoint a mutually agreeable
arbitrator from the roster of arbitrators
maintained by such Service for the geo-
graphical area in which the employer is lo-
cated. The procedures and rules of such Serv-
ice shall be applicable to the selection of
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such arbitrator and to such arbitration pro-
ceedings. The Secretary shall pay the fee and
expenses of the arbitrator, subject to the
availability of appropriations for such pur-
pose.

(C) ARBITRATION PROCEEDINGS.—The arbi-
trator shall conduct the proceeding under
this paragraph in accordance with the poli-
cies and procedures promulgated by the
American Arbitration Association applicable
to private arbitration of employment dis-
putes. The arbitrator shall make findings re-
specting whether the termination was for
just cause. The arbitrator may not find that
the termination was for just cause unless the
employer so demonstrates by a preponder-
ance of the evidence. If the arbitrator finds
that the termination was not for just cause,
the arbitrator shall make a specific finding
of the number of days or hours of work lost
by the employee as a result of the termi-
nation. The arbitrator shall have no author-
ity to order any other remedy, including re-
instatement, back pay, or front pay to the
affected employee. Not later than 30 days
after the date of the conclusion of the arbi-
tration proceeding, the arbitrator shall
transmit the findings in the form of a writ-
ten opinion to the parties to the arbitration
and the Secretary. Such findings shall be
final and conclusive, and no official or court
of the United States shall have the power or
jurisdiction to review any such findings.

(D) EFFECT OF ARBITRATION FINDINGS.—If
the Secretary receives a finding of an arbi-
trator that an employer has terminated the
employment of an alien who is granted blue
card status without just cause, the Secretary
shall credit the alien for the number of days
or hours of work not performed during such
period of termination for the purpose of de-
termining if the alien meets the qualifying
employment requirement of section 103(a).

(E) TREATMENT OF ATTORNEY’S FEES.—Each
party to an arbitration under this paragraph
shall bear the cost of their own attorney’s
fees for the arbitration.

(F') NONEXCLUSIVE REMEDY.—The complaint
process provided for in this paragraph is in
addition to any other rights an employee
may have in accordance with applicable law.

(G) EFFECT ON OTHER ACTIONS OR PRO-
CEEDINGS.—Any finding of fact or law, judg-
ment, conclusion, or final order made by an
arbitrator in the proceeding before the Sec-
retary shall not be conclusive or binding in
any separate or subsequent action or pro-
ceeding between the employee and the em-
ployee’s current or prior employer brought
before an arbitrator, administrative agency,
court, or judge of any State or the United
States, regardless of whether the prior ac-
tion was between the same or related parties
or involved the same facts, except that the
arbitrator’s specific finding of the number of
days or hours of work lost by the employee
as a result of the employment termination
may be referred to the Secretary pursuant to
subparagraph (D).

(3) CIVIL PENALTIES.—

(A) IN GENERAL.—If the Secretary finds,
after notice and opportunity for a hearing,
that an employer of an alien granted blue
card status has failed to provide the record
of employment required under section 101(e)
or has provided a false statement of material
fact in such a record, the employer shall be
subject to a civil money penalty in an
amount not to exceed $1,000 per violation.

(B) LIMITATION.—The penalty applicable
under subparagraph (A) for failure to provide
records shall not apply unless the alien has
provided the employer with evidence of em-
ployment authorization granted under this
section.
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SEC. 103. ADJUSTMENT TO PERMANENT RESI-
DENCE.

(a) IN GENERAL.—Except as provided in
subsection (b), the Secretary shall adjust the
status of an alien granted blue card status to
that of an alien lawfully admitted for perma-
nent residence if the Secretary determines
that the following requirements are satis-
fied:

(1) QUALIFYING EMPLOYMENT.—

(A) IN GENERAL.—Subject to subparagraph
(B), the alien has performed at least—

(i) 5 years of agricultural employment in
the United States for at least 100 work days
per year, during the 5-year period beginning
on the date of the enactment of this Act; or

(ii) 3 years of agricultural employment in
the United States for at least 150 work days
per year, during the 3-year period beginning
on the date of the enactment of this Act.

(B) 4-YEAR PERIOD OF EMPLOYMENT.—AnN
alien shall be considered to meet the require-
ments of subparagraph (A) if the alien has
performed 4 years of agricultural employ-
ment in the United States for at least 150
work days during 3 years of those 4 years and
at least 100 work days during the remaining
year, during the 4-year period beginning on
the date of the enactment of this Act.

(2) PROOF.—An alien may demonstrate
compliance with the requirement under
paragraph (1) by submitting—

(A) the record of employment described in
section 101(e); or

(B) such documentation as may be sub-
mitted under section 104(c).

(3) EXTRAORDINARY CIRCUMSTANCES.—In de-
termining whether an alien has met the re-
quirement of paragraph (1)(A), the Secretary
may credit the alien with not more than 12
additional months to meet the requirement
of that subparagraph if the alien was unable
to work in agricultural employment due to—

(A) pregnancy, injury, or disease, if the
alien can establish such pregnancy, disabling
injury, or disease through medical records;

(B) illness, disease, or other special needs
of a minor child, if the alien can establish
such illness, disease, or special needs
through medical records; or

(C) severe weather conditions that pre-
vented the alien from engaging in agricul-
tural employment for a significant period of
time.

(4) APPLICATION PERIOD.—The alien applies
for adjustment of status not later than 7
years after the date of the enactment of this
Act.

(5) FINE.—The alien pays a fine of $400 to
the Secretary.

(b) GROUNDS FOR DENIAL OF ADJUSTMENT OF
STATUS.—The Secretary may deny an alien
granted blue card status an adjustment of
status under this section and provide for ter-
mination of such blue card status if—

(1) the Secretary finds by a preponderance
of the evidence that the adjustment to blue
card status was the result of fraud or willful
misrepresentation, as described in section
212(a)(6)(C)(1) of the Immigration and Nation-
ality Act (8 U.S.C. 1182(a)(6)(C)(1)); or

(2) the alien—

(A) commits an act that makes the alien
inadmissible to the United States under sec-
tion 212 of the Immigration and Nationality
Act (8 U.S.C. 1182), except as provided under
section 105(b);

(B) is convicted of a felony or 3 or more
misdemeanors committed in the TUnited
States; or

(C) is convicted of an offense, an element
of which involves bodily injury, threat of se-
rious bodily injury, or harm to property in
excess of $500.

(¢) GROUNDS FOR REMOVAL.—Any alien
granted blue card status who does not apply
for adjustment of status under this section
before the expiration of the application pe-
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riod described in subsection (a)(4) or who
fails to meet the other requirements of sub-
section (a) by the end of the application pe-
riod, is deportable and may be removed
under section 240 of the Immigration and Na-
tionality Act (8 U.S.C. 1229a).

(d) PAYMENT OF TAXES.—

(1) IN GENERAL.—Not later than the date on
which an alien’s status is adjusted under this
section, the alien shall establish that the
alien does not owe any applicable Federal
tax liability by establishing that—

(A) no such tax liability exists;

(B) all such outstanding tax liabilities
have been paid; or

(C) the alien has entered into an agreement
for payment of all outstanding liabilities
with the Internal Revenue Service.

(2) APPLICABLE FEDERAL TAX LIABILITY.—In
paragraph (1) the term ‘‘applicable Federal
tax liability” means liability for Federal
taxes, including penalties and interest, owed
for any year during the period of employ-
ment required under subsection (a)(1) for
which the statutory period for assessment of
any deficiency for such taxes has not ex-
pired.

(3) IRS COOPERATION.—The Secretary of the
Treasury shall establish rules and procedures
under which the Commissioner of Internal
Revenue shall provide documentation to an
alien upon request to establish the payment
of all taxes required by this subsection.

() SPOUSES AND MINOR CHILDREN.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, the Secretary shall
confer the status of lawful permanent resi-
dent on the spouse and minor child of an
alien granted any adjustment of status under
subsection (a), including any individual who
was a minor child on the date such alien was
granted blue card status, if the spouse or
minor child applies for such status, or if the
principal alien includes the spouse or minor
child in an application for adjustment of sta-
tus to that of a lawful permanent resident.

(2) TREATMENT OF SPOUSES AND MINOR CHIL-
DREN.—

(A) GRANTING OF STATUS AND REMOVAL.—
The Secretary may grant derivative status
to the alien spouse and any minor child re-
siding in the United States of an alien grant-
ed blue card status and shall not remove
such derivative spouse or child during the
period that the alien granted blue card sta-
tus maintains such status, except as pro-
vided in paragraph (3). A grant of derivative
status to such a spouse or child under this
subparagraph shall not decrease the number
of aliens who may receive blue card status
under subsection (h) of section 101.

(B) TRAVEL.—The derivative spouse and
any minor child of an alien granted blue card
status may travel outside the United States
in the same manner as an alien lawfully ad-
mitted for permanent residence.

(C) EMPLOYMENT.—The derivative spouse of
an alien granted blue card status may apply
to the Secretary for a work permit to au-
thorize such spouse to engage in any lawful
employment in the United States while such
alien maintains blue card status.

(3) GROUNDS FOR DENIAL OF ADJUSTMENT OF
STATUS AND REMOVAL.—The Secretary may
deny an alien spouse or child adjustment of
status under paragraph (1) and may remove
such spouse or child under section 240 of the
Immigration and Nationality Act (8 U.S.C.
1229a) if the spouse or child—

(A) commits an act that makes the alien
spouse or child inadmissible to the United
States under section 212 of such Act (8 U.S.C.
1182), except as provided under section 105(b);

(B) is convicted of a felony or 3 or more
misdemeanors committed in the United
States; or
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(C) is convicted of an offense, an element
of which involves bodily injury, threat of se-
rious bodily injury, or harm to property in
excess of $500.

SEC. 104. APPLICATIONS.

(a) SUBMISSION.—The Secretary shall pro-
vide that—

(1) applications for blue card status under
section 101 may be submitted—

(A) to the Secretary if the applicant is rep-
resented by an attorney or a nonprofit reli-
gious, charitable, social service, or similar
organization recognized by the Board of Im-
migration Appeals under section 292.2 of title
8, Code of Federal Regulations; or

(B) to a qualified designated entity if the
applicant consents to the forwarding of the
application to the Secretary; and

(2) applications for adjustment of status
under section 103 shall be filed directly with
the Secretary.

(b) QUALIFIED DESIGNATED ENTITY DE-
FINED.—In this section, the term ‘qualified
designated entity’”’ means—

(1) a qualified farm labor organization or
an association of employers designated by
the Secretary; or

(2) any such other person designated by the
Secretary if that Secretary determines such
person is qualified and has substantial expe-
rience, demonstrated competence, and has a
history of long-term involvement in the
preparation and submission of applications
for adjustment of status under section 209,
210, or 245 of the Immigration and Nation-
ality Act (8 U.S.C. 1159, 1160, and 1255), the
Act entitled “An Act to adjust the status of
Cuban refugees to that of lawful permanent
residents of the United States, and for other
purposes’’, approved November 2, 1966 (Public
Law 89-732; 8 U.S.C. 1255 note), Public Law
95-145 (8 U.S.C. 1255 note), or the Immigra-
tion Reform and Control Act of 1986 (Public
Law 99-603; 100 Stat. 3359) or any amendment
made by that Act.

(¢) PROOF OF ELIGIBILITY.—

(1) IN GENERAL.—An alien may establish
that the alien meets the requirement of sec-
tion 101(a)(1) or 103(a)(1) through government
employment records or records supplied by
employers or collective bargaining organiza-
tions, and other reliable documentation as
the alien may provide. The Secretary shall
establish special procedures to properly cred-
it work in cases in which an alien was em-
ployed under an assumed name.

(2) DOCUMENTATION OF WORK HISTORY.—

(A) BURDEN OF PROOF.—An alien applying
for status under section 101(a) or 103(a) has
the burden of proving by a preponderance of
the evidence that the alien has worked the
requisite number of hours or days required
under section 101(a)(1) or 103(a)(1), as applica-
ble.

(B) TIMELY PRODUCTION OF RECORDS.—If an
employer or farm labor contractor employ-
ing such an alien has kept proper and ade-
quate records respecting such employment,
the alien’s burden of proof under subpara-
graph (A) may be met by securing timely
production of those records under regula-
tions to be promulgated by the Secretary.

(C) SUFFICIENT EVIDENCE.—An alien may
meet the burden of proof under subparagraph
(A) to establish that the alien has performed
the days or hours of work required by section
101(a)(1) or 103(a)(1) by producing sufficient
evidence to show the extent of that employ-
ment as a matter of just and reasonable in-
ference.

(d) APPLICATIONS SUBMITTED TO QUALIFIED
DESIGNATED ENTITIES.—

(1) REQUIREMENTS.—Each qualified des-
ignated entity shall agree—

(A) to forward to the Secretary an applica-
tion submitted to that entity pursuant to
subsection (a)(1)(B) if the applicant has con-
sented to such forwarding;
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(B) not to forward to the Secretary any
such application if the applicant has not con-
sented to such forwarding; and

(C) to assist an alien in obtaining docu-
mentation of the alien’s work history, if the
alien requests such assistance.

(2) NO AUTHORITY TO MAKE DETERMINA-
TIONS.—No qualified designated entity may
make a determination required by this sub-
title to be made by the Secretary.

(e) LIMITATION ON ACCESS TO INFORMA-
TION.—Files and records collected or com-
piled by a qualified designated entity for the
purposes of this section are confidential and
the Secretary shall not have access to such
a file or record relating to an alien without
the consent of the alien, except as allowed by
a court order issued pursuant to subsection
().
(f) CONFIDENTIALITY OF INFORMATION.—

(1) IN GENERAL.—Except as otherwise pro-
vided in this section, the Secretary or any
other official or employee of the Department
or a bureau or agency of the Department is
prohibited from—

(A) using information furnished by the ap-
plicant pursuant to an application filed
under this title, the information provided by
an applicant to a qualified designated entity,
or any information provided by an employer
or former employer for any purpose other
than to make a determination on the appli-
cation or for imposing the penalties de-
scribed in subsection (g);

(B) making any publication in which the
information furnished by any particular in-
dividual can be identified; or

(C) permitting a person other than a sworn
officer or employee of the Department or a
bureau or agency of the Department or, with
respect to applications filed with a qualified
designated entity, that qualified designated
entity, to examine individual applications.

(2) REQUIRED DISCLOSURES.—The Secretary
shall provide the information furnished
under this title or any other information de-
rived from such furnished information to—

(A) a duly recognized law enforcement en-
tity in connection with a criminal investiga-
tion or prosecution, if such information is
requested in writing by such entity; or

(B) an official coroner, for purposes of af-
firmatively identifying a deceased indi-
vidual, whether or not the death of such in-
dividual resulted from a crime.

(3) CONSTRUCTION.—

(A) IN GENERAL.—Nothing in this sub-
section shall be construed to limit the use,
or release, for immigration enforcement pur-
poses or law enforcement purposes, of infor-
mation contained in files or records of the
Department pertaining to an application
filed under this section, other than informa-
tion furnished by an applicant pursuant to
the application, or any other information de-
rived from the application, that is not avail-
able from any other source.

(B) CRIMINAL CONVICTIONS.—Notwith-
standing any other provision of this sub-
section, information concerning whether the
alien applying for blue card status under sec-
tion 101 or an adjustment of status under
section 103 has been convicted of a crime at
any time may be used or released for immi-
gration enforcement or law enforcement pur-
poses.

(4) CRIME.—Any person who Kknowingly
uses, publishes, or permits information to be
examined in violation of this subsection
shall be subject to a fine in an amount not to
exceed $10,000.

(2) PENALTIES FOR FALSE STATEMENTS IN
APPLICATIONS.—

(1) CRIMINAL PENALTY.—Any person who—

(A) files an application for blue card status
under section 101 or an adjustment of status
under section 103 and knowingly and will-
fully falsifies, conceals, or covers up a mate-
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rial fact or makes any false, fictitious, or

fraudulent statements or representations, or

makes or uses any false writing or document
knowing the same to contain any false, ficti-
tious, or fraudulent statement or entry; or

(B) creates or supplies a false writing or
document for use in making such an applica-
tion,
shall be fined in accordance with title 18,
United States Code, imprisoned not more
than 5 years, or both.

(2) INADMISSIBILITY.—An alien who is con-
victed of a crime under paragraph (1) shall be
considered to be inadmissible to the United
States on the ground described in section
212(a)(6)(C)(i) of the Immigration and Nation-
ality Act (8 U.S.C. 1182(a)(6)(C)(i)).

(h) ELIGIBILITY FOR LEGAL SERVICES.—Sec-
tion 504(a)(11) of Public Law 104-134 (110 Stat.
1321-53 et seq.) shall not be construed to pre-
vent a recipient of funds under the Legal
Services Corporation Act (42 U.S.C. 2996 et
seq.) from providing legal assistance directly
related to an application for blue card status
under section 101 or an adjustment of status
under section 103.

(i) APPLICATION FEES.—

(1) FEE SCHEDULE.—The Secretary shall
provide for a schedule of fees that—

(A) shall be charged for the filing of an ap-
plication for blue card status under section
101 or for an adjustment of status under sec-
tion 103; and

(B) may be charged by qualified designated
entities to help defray the costs of services
provided to such applicants.

(2) PROHIBITION ON EXCESS FEES BY QUALI-
FIED DESIGNATED ENTITIES.—A qualified des-
ignated entity may not charge any fee in ex-
cess of, or in addition to, the fees authorized
under paragraph (1)(B) for services provided
to applicants.

(3) DISPOSITION OF FEES.—

(A) IN GENERAL.—There is established in
the general fund of the Treasury a separate
account, which shall be known as the ‘‘Agri-
cultural Worker Immigration Status Adjust-
ment Account’”’. Notwithstanding any other
provision of law, there shall be deposited as
offsetting receipts into the account all fees
collected under paragraph (1)(A).

(B) USE OF FEES FOR APPLICATION PROC-
ESSING.—Amounts deposited in the ‘‘Agricul-
tural Worker Immigration Status Adjust-
ment Account’ shall remain available to the
Secretary until expended for processing ap-
plications for blue card status under section
101 or an adjustment of status under section
103.

SEC. 105. WAIVER OF NUMERICAL LIMITATIONS
AND CERTAIN GROUNDS FOR INAD-
MISSIBILITY.

(a) NUMERICAL LIMITATIONS Do NoOT
APPLY.—The numerical limitations of sec-
tions 201 and 202 of the Immigration and Na-
tionality Act (8 U.S.C. 1151 and 1152) shall
not apply to the adjustment of aliens to law-
ful permanent resident status under section
103.

(b) WAIVER OF CERTAIN GROUNDS OF INAD-
MISSIBILITY.—In the determination of an
alien’s eligibility for status under section
101(a) or an alien’s eligibility for adjustment
of status under section 103(b)(2)(A) the fol-
lowing rules shall apply:

(1) GROUNDS OF EXCLUSION NOT APPLICA-
BLE.—The provisions of paragraphs (5),
(6)(A), (7), and (9) of section 212(a) of the Im-
migration and Nationality Act (8 U.S.C.
1182(a)) shall not apply.

(2) WAIVER OF OTHER GROUNDS.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), the Secretary may waive
any other provision of such section 212(a) in
the case of individual aliens for humani-
tarian purposes, to ensure family unity, or if
otherwise in the public interest.
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(B) GROUNDS THAT MAY NOT BE WAIVED.—
Paragraphs (2)(A), (2)(B), (2)(C), (3), and (4) of
such section 212(a) may not be waived by the
Secretary under subparagraph (A).

(C) CONSTRUCTION.—Nothing in this para-
graph shall be construed as affecting the au-
thority of the Secretary other than under
this subparagraph to waive provisions of
such section 212(a).

(3) SPECIAL RULE FOR DETERMINATION OF
PUBLIC CHARGE.—An alien is not ineligible for
blue card status under section 101 or an ad-
justment of status under section 103 by rea-
son of a ground of inadmissibility under sec-
tion 212(a)(4) of the Immigration and Nation-
ality Act (8 U.S.C. 1182(a)(4)) if the alien
demonstrates a history of employment in the
United States evidencing self-support with-
out reliance on public cash assistance.

(c) TEMPORARY STAY OF REMOVAL AND
WORK AUTHORIZATION FOR CERTAIN APPLI-
CANTS.—

(1) BEFORE APPLICATION PERIOD.—Effective
on the date of enactment of this Act, the
Secretary shall provide that, in the case of
an alien who is apprehended before the be-
ginning of the application period described
in section 101(a)(2) and who can establish a
nonfrivolous case of eligibility for blue card
status (but for the fact that the alien may
not apply for such status until the beginning
of such period), until the alien has had the
opportunity during the first 30 days of the
application period to complete the filing of
an application for blue card status, the
alien—

(A) may not be removed; and

(B) shall be granted authorization to en-
gage in employment in the United States
and be provided an employment authorized
endorsement or other appropriate work per-
mit for such purpose.

(2) DURING APPLICATION PERIOD.—The Sec-
retary shall provide that, in the case of an
alien who presents a nonfrivolous applica-
tion for blue card status during the applica-
tion period described in section 101(a)(2), in-
cluding an alien who files such an applica-
tion within 30 days of the alien’s apprehen-
sion, and until a final determination on the
application has been made in accordance
with this section, the alien—

(A) may not be removed; and

(B) shall be granted authorization to en-
gage in employment in the United States
and be provided an employment authorized
endorsement or other appropriate work per-
mit for such purpose.

SEC. 106. ADMINISTRATIVE AND JUDICIAL RE-
VIEW.

(a) IN GENERAL.—There shall be no admin-
istrative or judicial review of a determina-
tion respecting an application for blue card
status under section 101 or adjustment of
status under section 103 except in accordance
with this section.

(b) ADMINISTRATIVE REVIEW.—

(1) SINGLE LEVEL OF ADMINISTRATIVE APPEL-
LATE REVIEW.—The Secretary shall establish
an appellate authority to provide for a single
level of administrative appellate review of
such a determination.

(2) STANDARD FOR REVIEW.—Such adminis-
trative appellate review shall be based solely
upon the administrative record established
at the time of the determination on the ap-
plication and upon such additional or newly
discovered evidence as may not have been
available at the time of the determination.

(c) JUDICIAL REVIEW.—

(1) LIMITATION TO REVIEW OF REMOVAL.—
There shall be judicial review of such a de-
termination only in the judicial review of an
order of removal under section 242 of the Im-
migration and Nationality Act (8 U.S.C.
1252).

(2) STANDARD FOR JUDICIAL REVIEW.—Such
judicial review shall be based solely upon the
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administrative record established at the
time of the review by the appellate authority
and the findings of fact and determinations
contained in such record shall be conclusive
unless the applicant can establish abuse of
discretion or that the findings are directly
contrary to clear and convincing facts con-
tained in the record considered as a whole.
SEC. 107. USE OF INFORMATION.

Beginning not later than the first day of
the application period described in section
101(a)(2), the Secretary, in cooperation with
qualified designated entities (as that term is
defined in section 104(b)), shall broadly dis-
seminate information respecting the benefits
that aliens may receive under this subtitle
and the requirements that an alien is re-
quired to meet to receive such benefits.

SEC. 108. REGULATIONS, EFFECTIVE DATE, AU-
THORIZATION OF APPROPRIATIONS.

(a) REGULATIONS.—The Secretary shall
issue regulations to implement this subtitle
not later than the first day of the seventh
month that begins after the date of enact-
ment of this Act.

(b) EFFECTIVE DATE.—This subtitle shall
take effect on the date that regulations re-
quired by subsection (a) are issued, regard-
less of whether such regulations are issued
on an interim basis or on any other basis.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary such sums as may be nec-
essary to implement this subtitle, including
any sums needed for costs associated with
the initiation of such implementation, for
fiscal years 2007 and 2008.

Subtitle B—Correction of Social Security

Records
SEC. 111. CORRECTION OF SOCIAL SECURITY
RECORDS.

(a) IN GENERAL.—Section 208(e)(1) of the
Social Security Act (42 U.S.C. 408(e)(1)) is
amended—

(1) in subparagraph (B)(ii), by striking ‘‘or”’
at the end;

(2) in subparagraph (C), by inserting ‘‘or”’
at the end;

(3) by inserting after subparagraph (C) the
following:

‘(D) who is granted blue card status under
the Agricultural Job Opportunity, Benefits,
and Security Act of 2007,”’; and

(4) by striking *1990.” and inserting ‘1990,
or in the case of an alien described in sub-
paragraph (D), if such conduct is alleged to
have occurred before the date on which the
alien was granted blue card status.”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall take effect on
the first day of the seventh month that be-
gins after the date of the enactment of this
Act.

TITLE II—REFORM OF H-2A WORKER
PROGRAM
SEC. 201. AMENDMENT TO THE IMMIGRATION
AND NATIONALITY ACT.

(a) IN GENERAL.—Title II of the Immigra-
tion and Nationality Act (8 U.S.C. 1151 et
seq.) is amended by striking section 218 and
inserting the following:

“SEC. 218. H-2A EMPLOYER APPLICATIONS.

‘“(a) APPLICATIONS TO THE SECRETARY OF
LABOR.—

‘(1) IN GENERAL.—No alien may be admit-
ted to the United States as an H-2A worker,
or otherwise provided status as an H-2A
worker, unless the employer has filed with
the Secretary of Labor an application con-
taining—

““(A) the assurances described in subsection
();

‘“(B) a description of the nature and loca-
tion of the work to be performed;

‘“(C) the anticipated period (expected be-
ginning and ending dates) for which the
workers will be needed; and
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‘(D) the number of job opportunities in
which the employer seeks to employ the
workers.

¢“(2) ACCOMPANIED BY JOB OFFER.—Each ap-
plication filed under paragraph (1) shall be
accompanied by a copy of the job offer de-
scribing the wages and other terms and con-
ditions of employment and the bona fide oc-
cupational qualifications that shall be pos-
sessed by a worker to be employed in the job
opportunity in question.

‘“(b) ASSURANCES FOR INCLUSION IN APPLI-
CATIONS.—The assurances referred to in sub-
section (a)(1) are the following:

‘(1) JOB OPPORTUNITIES COVERED BY COLLEC-
TIVE BARGAINING AGREEMENTS.—With respect
to a job opportunity that is covered under a
collective bargaining agreement:

‘“(A) UNION CONTRACT DESCRIBED.—The job
opportunity is covered by a union contract
which was negotiated at arm’s length be-
tween a bona fide union and the employer.

‘(B) STRIKE OR LOCKOUT.—The specific job
opportunity for which the employer is re-
questing an H-2A worker is not vacant be-
cause the former occupant is on strike or
being locked out in the course of a labor dis-
pute.

“(C) NOTIFICATION OF BARGAINING REP-
RESENTATIVES.—The employer, at the time of
filing the application, has provided notice of
the filing under this paragraph to the bar-
gaining representative of the employer’s em-
ployees in the occupational classification at
the place or places of employment for which
aliens are sought.

‘(D) TEMPORARY OR SEASONAL JOB OPPOR-
TUNITIES.—The job opportunity is temporary
or seasonal.

‘“(E) OFFERS TO UNITED STATES WORKERS.—
The employer has offered or will offer the job
to any eligible United States worker who ap-
plies and is equally or better qualified for
the job for which the nonimmigrant is, or
the nonimmigrants are, sought and who will
be available at the time and place of need.

“(F) PROVISION OF INSURANCE.—If the job
opportunity is not covered by the State
workers’ compensation law, the employer
will provide, at no cost to the worker, insur-
ance covering injury and disease arising out
of, and in the course of, the worker’s employ-
ment which will provide benefits at least
equal to those provided under the State’s
workers’ compensation law for comparable
employment.

‘(2) JOB OPPORTUNITIES NOT COVERED BY
COLLECTIVE BARGAINING AGREEMENTS.—With
respect to a job opportunity that is not cov-
ered under a collective bargaining agree-
ment:

‘“(A) STRIKE OR LOCKOUT.—The specific job
opportunity for which the employer has ap-
plied for an H-2A worker is not vacant be-
cause the former occupant is on strike or
being locked out in the course of a labor dis-
pute.

“(B) TEMPORARY OR SEASONAL JOB OPPORTU-
NITIES.—The job opportunity is temporary or
seasonal.

‘(C) BENEFIT, WAGE, AND WORKING CONDI-
TIONS.—The employer will provide, at a min-
imum, the benefits, wages, and working con-
ditions required by section 218A to all work-
ers employed in the job opportunities for
which the employer has applied for an H-2A
worker under subsection (a) and to all other
workers in the same occupation at the place
of employment.

‘(D) NONDISPLACEMENT OF UNITED STATES
WORKERS.—The employer did not displace
and will not displace a United States worker
employed by the employer during the period
of employment and for a period of 30 days
preceding the period of employment in the
occupation at the place of employment for
which the employer has applied for an H-2A
worker.
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‘“(E) REQUIREMENTS FOR PLACEMENT OF THE
NONIMMIGRANT WITH OTHER EMPLOYERS.—The
employer will not place the nonimmigrant
with another employer unless—

‘(i) the nonimmigrant performs duties in
whole or in part at 1 or more worksites
owned, operated, or controlled by such other
employer;

‘(i) there are indicia of an employment
relationship between the nonimmigrant and
such other employer; and

‘‘(iii) the employer has inquired of the
other employer as to whether, and has no ac-
tual knowledge or notice that, during the pe-
riod of employment and for a period of 30
days preceding the period of employment,
the other employer has displaced or intends
to displace a United States worker employed
by the other employer in the occupation at
the place of employment for which the em-
ployer seeks approval to employ H-2A work-
ers.

‘“(F) STATEMENT OF LIABILITY.—The appli-
cation form shall include a clear statement
explaining the liability under subparagraph
(E) of an employer if the other employer de-
scribed in such subparagraph displaces a
United States worker as described in such
subparagraph.

“(G) PROVISION OF INSURANCE.—If the job
opportunity is not covered by the State
workers’ compensation law, the employer
will provide, at no cost to the worker, insur-
ance covering injury and disease arising out
of and in the course of the worker’s employ-
ment which will provide benefits at least
equal to those provided under the State’s
workers’ compensation law for comparable
employment.

“(H) EMPLOYMENT OF UNITED STATES WORK-
ERS.—

‘(i) RECRUITMENT.—The employer has
taken or will take the following steps to re-
cruit United States workers for the job op-

portunities for which the H-2A non-
immigrant is, or H-2A nonimmigrants are,
sought:

‘“(I) CONTACTING FORMER WORKERS.—The
employer shall make reasonable efforts
through the sending of a letter by United
States Postal Service mail, or otherwise, to
contact any United States worker the em-
ployer employed during the previous season
in the occupation at the place of intended
employment for which the employer is ap-
plying for workers and has made the avail-
ability of the employer’s job opportunities in
the occupation at the place of intended em-
ployment known to such previous workers,
unless the worker was terminated from em-
ployment by the employer for a lawful job-
related reason or abandoned the job before
the worker completed the period of employ-
ment of the job opportunity for which the
worker was hired.

“(II) FILING A JOB OFFER WITH THE LOCAL
OFFICE OF THE STATE EMPLOYMENT SECURITY
AGENCY.—Not later than 28 days before the
date on which the employer desires to em-
ploy an H-2A worker in a temporary or sea-
sonal agricultural job opportunity, the em-
ployer shall submit a copy of the job offer
described in subsection (a)(2) to the local of-
fice of the State employment security agen-
cy which serves the area of intended employ-
ment and authorize the posting of the job op-
portunity on ‘America’s Job Bank’ or other
electronic job registry, except that nothing
in this subclause shall require the employer
to file an interstate job order under section
653 of title 20, Code of Federal Regulations.

¢“(III) ADVERTISING OF JOB OPPORTUNITIES.—
Not later than 14 days before the date on
which the employer desires to employ an H-
2A worker in a temporary or seasonal agri-
cultural job opportunity, the employer shall
advertise the availability of the job opportu-
nities for which the employer is seeking
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workers in a publication in the local labor
market that is likely to be patronized by po-
tential farm workers.

‘“(IV) EMERGENCY PROCEDURES.—The Sec-
retary of Labor shall, by regulation, provide
a procedure for acceptance and approval of
applications in which the employer has not
complied with the provisions of this subpara-
graph because the employer’s need for H-2A
workers could not reasonably have been fore-
seen.

‘(ii) JoB OFFERS.—The employer has of-
fered or will offer the job to any eligible
United States worker who applies and is
equally or better qualified for the job for
which the nonimmigrant is, or non-
immigrants are, sought and who will be
available at the time and place of need.

“(iii) PERIOD OF EMPLOYMENT.—The em-
ployer will provide employment to any
qualified United States worker who applies
to the employer during the period beginning
on the date on which the H-2A worker de-
parts for the employer’s place of employ-
ment and ending on the date on which 50 per-
cent of the period of employment for which
the H-2A worker who is in the job was hired
has elapsed, subject to the following require-
ments:

‘“(I) PROHIBITION.—NoO person or entity
shall willfully and knowingly withhold
United States workers before the arrival of
H-2A workers in order to force the hiring of
United States workers under this clause.

‘“(IT) CoMPLAINTS.—Upon receipt of a com-
plaint by an employer that a violation of
subclause (I) has occurred, the Secretary of
Labor shall immediately investigate. The
Secretary of Labor shall, within 36 hours of
the receipt of the complaint, issue findings
concerning the alleged violation. If the Sec-
retary of Labor finds that a violation has oc-
curred, the Secretary of Labor shall imme-
diately suspend the application of this clause
with respect to that certification for that
date of need.

“(IITI) PLACEMENT OF UNITED STATES WORK-
ERS.—Before referring a United States work-
er to an employer during the period de-
scribed in the matter preceding subclause (I),
the Secretary of Labor shall make all rea-
sonable efforts to place the United States
worker in an open job acceptable to the
worker, if there are other job offers pending
with the job service that offer similar job op-
portunities in the area of intended employ-
ment.

“(iv) STATUTORY CONSTRUCTION.—Nothing
in this subparagraph shall be construed to
prohibit an employer from using such legiti-
mate selection criteria relevant to the type
of job that are normal or customary to the
type of job involved so long as such criteria
are not applied in a discriminatory manner.

““(c) APPLICATIONS BY ASSOCIATIONS ON BE-
HALF OF EMPLOYER MEMBERS.—

‘(1) IN GENERAL.—AnN agricultural associa-
tion may file an application under sub-
section (a) on behalf of 1 or more of its em-
ployer members that the association cer-
tifies in its application has or have agreed in
writing to comply with the requirements of
this section and sections 218A, 218B, and
218C.

¢“(2) TREATMENT OF ASSOCIATIONS ACTING AS
EMPLOYERS.—If an association filing an ap-
plication under paragraph (1) is a joint or
sole employer of the temporary or seasonal
agricultural workers requested on the appli-
cation, the certifications granted under sub-
section (e)(2)(B) to the association may be
used for the certified job opportunities of
any of its producer members named on the
application, and such workers may be trans-
ferred among such producer members to per-
form the agricultural services of a tem-
porary or seasonal nature for which the cer-
tifications were granted.
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“(d) WITHDRAWAL OF APPLICATIONS.—

‘(1) IN GENERAL.—An employer may with-
draw an application filed pursuant to sub-
section (a), except that if the employer is an
agricultural association, the association
may withdraw an application filed pursuant
to subsection (a) with respect to 1 or more of
its members. To withdraw an application,
the employer or association shall notify the
Secretary of Labor in writing, and the Sec-
retary of Labor shall acknowledge in writing
the receipt of such withdrawal notice. An
employer who withdraws an application
under subsection (a), or on whose behalf an
application is withdrawn, is relieved of the
obligations undertaken in the application.

‘(2) LIMITATION.—An application may not
be withdrawn while any alien provided sta-
tus under section 101(a)(15)(H)(ii)(a) pursuant
to such application is employed by the em-
ployer.

¢“(3) OBLIGATIONS UNDER OTHER STATUTES.—
Any obligation incurred by an employer
under any other law or regulation as a result
of the recruitment of United States workers
or H-2A workers under an offer of terms and
conditions of employment required as a re-
sult of making an application under sub-
section (a) is unaffected by withdrawal of
such application.

‘‘(e) REVIEW AND APPROVAL OF APPLICA-
TIONS.—

‘(1) RESPONSIBILITY OF EMPLOYERS.—The
employer shall make available for public ex-
amination, within 1 working day after the
date on which an application under sub-
section (a) is filed, at the employer’s prin-
cipal place of business or worksite, a copy of
each such application (and such accom-
panying documents as are necessary).

‘“(2) RESPONSIBILITY OF THE SECRETARY OF
LABOR.—

‘“(A) COMPILATION OF LIST.—The Secretary
of Labor shall compile, on a current basis, a
list (by employer and by occupational classi-
fication) of the applications filed under sub-
section (a). Such list shall include the wage
rate, number of workers sought, period of in-
tended employment, and date of need. The
Secretary of Labor shall make such list
available for examination in the District of
Columbia.

‘“(B) REVIEW OF APPLICATIONS.—The Sec-
retary of Labor shall review such an applica-
tion only for completeness and obvious inac-
curacies. Unless the Secretary of Labor finds
that the application is incomplete or obvi-
ously inaccurate, the Secretary of Labor
shall certify that the intending employer has
filed with the Secretary of Labor an applica-
tion as described in subsection (a). Such cer-
tification shall be provided within 7 days of
the filing of the application.”

“SEC. 218A. H-2A EMPLOYMENT REQUIREMENTS.

‘‘(a) PREFERENTIAL TREATMENT OF ALIENS
PROHIBITED.—Employers seeking to hire
United States workers shall offer the United
States workers no less than the same bene-
fits, wages, and working conditions that the
employer is offering, intends to offer, or will
provide to H-2A workers. Conversely, no job
offer may impose on United States workers
any restrictions or obligations which will
not be imposed on the employer’s H-2A
workers.

*“(b) MINIMUM BENEFITS, WAGES, AND WORK-
ING CONDITIONS.—Except in cases where high-
er benefits, wages, or working conditions are
required by the provisions of subsection (a),
in order to protect similarly employed
United States workers from adverse effects
with respect to benefits, wages, and working
conditions, every job offer which shall ac-
company an application under section
218(b)(2) shall include each of the following
benefit, wage, and working condition provi-
sions:
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‘(1) REQUIREMENT TO PROVIDE HOUSING OR A
HOUSING ALLOWANCE.—

“(A) IN GENERAL.—An employer applying
under section 218(a) for H-2A workers shall
offer to provide housing at no cost to all
workers in job opportunities for which the
employer has applied under that section and
to all other workers in the same occupation
at the place of employment, whose place of
residence is beyond normal commuting dis-
tance.

‘‘(B) TYPE OF HOUSING.—In complying with
subparagraph (A), an employer may, at the
employer’s election, provide housing that
meets applicable Federal standards for tem-
porary labor camps or secure housing that
meets applicable local standards for rental
or public accommodation housing or other
substantially similar class of habitation, or
in the absence of applicable local standards,
State standards for rental or public accom-
modation housing or other substantially
similar class of habitation. In the absence of
applicable local or State standards, Federal
temporary labor camp standards shall apply.

“(C) FAMILY HOUSING.—If it is the pre-
vailing practice in the occupation and area
of intended employment to provide family
housing, family housing shall be provided to
workers with families who request it.

‘(D) WORKERS ENGAGED IN THE RANGE PRO-
DUCTION OF LIVESTOCK.—The Secretary of
Labor shall issue regulations that address
the specific requirements for the provision of
housing to workers engaged in the range pro-
duction of livestock.

‘“(E) LIMITATION.—Nothing in this para-
graph shall be construed to require an em-
ployer to provide or secure housing for per-
sons who were not entitled to such housing
under the temporary labor certification reg-
ulations in effect on June 1, 1986.

“(F) CHARGES FOR HOUSING.—

‘(1) CHARGES FOR PUBLIC HOUSING.—If pub-
lic housing provided for migrant agricultural
workers under the auspices of a local, coun-
ty, or State government is secured by an em-
ployer, and use of the public housing unit
normally requires charges from migrant
workers, such charges shall be paid by the
employer directly to the appropriate indi-
vidual or entity affiliated with the housing’s
management.

‘“(ii) DEPOSIT CHARGES.—Charges in the
form of deposits for bedding or other similar
incidentals related to housing shall not be
levied upon workers by employers who pro-
vide housing for their workers. An employer
may require a worker found to have been re-
sponsible for damage to such housing which
is not the result of normal wear and tear re-
lated to habitation to reimburse the em-
ployer for the reasonable cost of repair of
such damage.

“(G) HOUSING ALLOWANCE AS
NATIVE.—

‘(i) IN GENERAL.—If the requirement set
out in clause (ii) is satisfied, the employer
may provide a reasonable housing allowance
instead of offering housing under subpara-
graph (A). Upon the request of a worker
seeking assistance in locating housing, the
employer shall make a good faith effort to
assist the worker in identifying and locating
housing in the area of intended employment.
An employer who offers a housing allowance
to a worker, or assists a worker in locating
housing which the worker occupies, pursuant
to this clause shall not be deemed a housing
provider under section 203 of the Migrant and
Seasonal Agricultural Worker Protection
Act (29 U.S.C. 1823) solely by virtue of pro-
viding such housing allowance. No housing
allowance may be used for housing which is
owned or controlled by the employer.

‘“(ii) CERTIFICATION.—The requirement of
this clause is satisfied if the Governor of the
State certifies to the Secretary of Labor
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that there is adequate housing available in
the area of intended employment for mi-
grant farm workers and H-2A workers who
are seeking temporary housing while em-
ployed in agricultural work. Such certifi-
cation shall expire after 3 years unless re-
newed by the Governor of the State.

¢‘(iii) AMOUNT OF ALLOWANCE.—

“(I) NONMETROPOLITAN COUNTIES.—If the
place of employment of the workers provided
an allowance under this subparagraph is a
nonmetropolitan county, the amount of the
housing allowance under this subparagraph
shall be equal to the statewide average fair
market rental for existing housing for non-
metropolitan counties for the State, as es-
tablished by the Secretary of Housing and
Urban Development pursuant to section 8(c)
of the United States Housing Act of 1937 (42
U.S.C. 1437f(c)), based on a 2-bedroom dwell-
ing unit and an assumption of 2 persons per
bedroom.

¢(ITI) METROPOLITAN COUNTIES.—If the place
of employment of the workers provided an
allowance under this paragraph is in a met-
ropolitan county, the amount of the housing
allowance under this subparagraph shall be
equal to the statewide average fair market
rental for existing housing for metropolitan
counties for the State, as established by the
Secretary of Housing and Urban Develop-
ment pursuant to section 8(c) of the United
States Housing Act of 1937 (42 TU.S.C.
1437f(c)), based on a 2-bedroom dwelling unit
and an assumption of 2 persons per bedroom.

‘(2) REIMBURSEMENT OF TRANSPORTATION.—

‘“(A) TO PLACE OF EMPLOYMENT.—A worker
who completes 50 percent of the period of
employment of the job opportunity for which
the worker was hired shall be reimbursed by
the employer for the cost of the worker’s
transportation and subsistence from the
place from which the worker came to work
for the employer (or place of last employ-
ment, if the worker traveled from such
place) to the place of employment.

‘“(B) FROM PLACE OF EMPLOYMENT.—A
worker who completes the period of employ-
ment for the job opportunity involved shall
be reimbursed by the employer for the cost
of the worker’s transportation and subsist-
ence from the place of employment to the
place from which the worker, disregarding
intervening employment, came to work for
the employer, or to the place of next employ-
ment, if the worker has contracted with a
subsequent employer who has not agreed to
provide or pay for the worker’s transpor-
tation and subsistence to such subsequent
employer’s place of employment.

““(C) LIMITATION.—

“(1) AMOUNT OF REIMBURSEMENT.—Except
as provided in clause (ii), the amount of re-
imbursement provided under subparagraph
(A) or (B) to a worker or alien shall not ex-
ceed the lesser of—

“(I) the actual cost to the worker or alien
of the transportation and subsistence in-
volved; or

“(IT) the most economical and reasonable
common carrier transportation charges and
subsistence costs for the distance involved.

‘‘(ii) DISTANCE TRAVELED.—No reimburse-
ment under subparagraph (A) or (B) shall be
required if the distance traveled is 100 miles
or less, or the worker is not residing in em-
ployer-provided housing or housing secured
through an allowance as provided in para-
graph (1)(G).

‘(D) EARLY TERMINATION.—If the worker is
laid off or employment is terminated for
contract impossibility (as described in para-
graph (4)(D)) before the anticipated ending
date of employment, the employer shall pro-
vide the transportation and subsistence re-
quired by subparagraph (B) and, notwith-
standing whether the worker has completed
50 percent of the period of employment, shall
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provide the transportation reimbursement
required by subparagraph (A).

‘“(E) TRANSPORTATION BETWEEN LIVING
QUARTERS AND WORKSITE.—The employer
shall provide transportation between the
worker’s living quarters and the employer’s
worksite without cost to the worker, and
such transportation will be in accordance
with applicable laws and regulations.

¢“(3) REQUIRED WAGES.—

‘““(A) IN GENERAL.—An employer applying
for workers under section 218(a) shall offer to
pay, and shall pay, all workers in the occu-
pation for which the employer has applied
for workers, not less (and is not required to
pay more) than the greater of the prevailing
wage in the occupation in the area of in-
tended employment or the adverse effect
wage rate. No worker shall be paid less than
the greater of the hourly wage prescribed
under section 6(a)(1) of the Fair Labor Stand-
ards Act of 1938 (29 U.S.C. 206(a)(1)) or the ap-
plicable State minimum wage.

‘(B) LIMITATION.—Effective on the date of
the enactment of the Agricultural Job Op-
portunities, Benefits, and Security Act of
2007 and continuing for 3 years thereafter, no
adverse effect wage rate for a State may be
more than the adverse effect wage rate for
that State in effect on January 1, 2003, as es-
tablished by section 655.107 of title 20, Code
of Federal Regulations.

“(C) REQUIRED WAGES
FREEZE.—

‘(i) FIRST ADJUSTMENT.—If Congress does
not set a new wage standard applicable to
this section before the first March 1 that is
not less than 3 years after the date of enact-
ment of this section, the adverse effect wage
rate for each State beginning on such March
1 shall be the wage rate that would have re-
sulted if the adverse effect wage rate in ef-
fect on January 1, 2003, had been annually
adjusted, beginning on March 1, 2006, by the
lesser of—

‘“(I) the 12-month percentage change in the
Consumer Price Index for All Urban Con-
sumers between December of the second pre-
ceding year and December of the preceding
year; and

‘‘(II) 4 percent.

‘‘(ii) SUBSEQUENT ANNUAL ADJUSTMENTS.—
Beginning on the first March 1 that is not
less than 4 years after the date of enactment
of this section, and each March 1 thereafter,
the adverse effect wage rate then in effect
for each State shall be adjusted by the lesser
of—

‘(I) the 12-month percentage change in the
Consumer Price Index for All Urban Con-
sumers between December of the second pre-
ceding year and December of the preceding
year; and

“‘(II) 4 percent.

‘(D) DEDUCTIONS.—The employer shall
make only those deductions from the work-
er’'s wages that are authorized by law or are
reasonable and customary in the occupation
and area of employment. The job offer shall
specify all deductions not required by law
which the employer will make from the
worker’s wages.

‘‘(E) FREQUENCY OF PAY.—The employer
shall pay the worker not less frequently than
twice monthly, or in accordance with the
prevailing practice in the area of employ-
ment, whichever is more frequent.

‘“(F) HOURS AND EARNINGS STATEMENTS.—
The employer shall furnish to the worker, on
or before each payday, in 1 or more written
statements—

‘(i) the worker’s total earnings for the pay
period;

‘‘(ii) the worker’s hourly rate of pay, piece
rate of pay, or both;

‘“(iii) the hours of employment which have
been offered to the worker (broken out by
hours offered in accordance with and over

AFTER 3-YEAR
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and above the 34 guarantee described in para-
graph (4);

‘“(iv) the hours actually worked by the
worker;

‘(v) an itemization of the deductions made
from the worker’s wages; and

‘“(vi) if piece rates of pay are used, the
units produced daily.

‘(G) REPORT ON WAGE PROTECTIONS.—Not
later than December 31, 2009, the Comp-
troller General of the United States shall
prepare and transmit to the Secretary of
Labor, the Committee on the Judiciary of
the Senate, and Committee on the Judiciary
of the House of Representatives, a report
that addresses—

‘(i) whether the employment of H-2A or
unauthorized aliens in the United States ag-
ricultural workforce has depressed United
States farm worker wages below the levels
that would otherwise have prevailed if alien
farm workers had not been employed in the
United States;

‘‘(ii) whether an adverse effect wage rate is
necessary to prevent wages of United States
farm workers in occupations in which H-2A
workers are employed from falling below the
wage levels that would have prevailed in the
absence of the employment of H-2A workers
in those occupations;

‘“(iii) whether alternative wage standards,
such as a prevailing wage standard, would be
sufficient to prevent wages in occupations in
which H-2A workers are employed from fall-
ing below the wage level that would have
prevailed in the absence of H-2A employ-
ment;

“(iv) whether any changes are warranted
in the current methodologies for calculating
the adverse effect wage rate and the pre-
vailing wage; and

‘(v) recommendations for future wage pro-
tection under this section.

*“(H) COMMISSION ON WAGE STANDARDS.—

‘(i) ESTABLISHMENT.—There is established
the Commission on Agricultural Wage
Standards under the H-2A program (in this
subparagraph referred to as the ‘Commis-
sion’).

‘‘(ii) COMPOSITION.—The Commission shall
consist of 10 members as follows:

‘“(I) Four representatives of agricultural
employers and 1 representative of the De-
partment of Agriculture, each appointed by
the Secretary of Agriculture.

‘“(ITI) Four representatives of agricultural
workers and 1 representative of the Depart-
ment of Labor, each appointed by the Sec-
retary of Labor.

‘‘(iii) FuncTIONS.—The Commission shall
conduct a study that shall address—

‘“(I) whether the employment of H-2A or
unauthorized aliens in the United States ag-
ricultural workforce has depressed United
States farm worker wages below the levels
that would otherwise have prevailed if alien
farm workers had not been employed in the
United States;

“(IT1) whether an adverse effect wage rate is
necessary to prevent wages of United States
farm workers in occupations in which H-2A
workers are employed from falling below the
wage levels that would have prevailed in the
absence of the employment of H-2A workers
in those occupations;

“(IIT) whether alternative wage standards,
such as a prevailing wage standard, would be
sufficient to prevent wages in occupations in
which H-2A workers are employed from fall-
ing below the wage level that would have
prevailed in the absence of H-2A employ-
ment;

‘“(IV) whether any changes are warranted
in the current methodologies for calculating
the adverse effect wage rate and the pre-
vailing wage rate; and

(V) recommendations for future wage pro-
tection under this section.
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‘‘(iv) FINAL REPORT.—Not later than De-
cember 31, 2009, the Commission shall submit
a report to the Congress setting forth the
findings of the study conducted under clause
(iii).

‘‘(v) TERMINATION DATE.—The Commission
shall terminate upon submitting its final re-
port.

‘‘(4) GUARANTEE OF EMPLOYMENT.—

‘““(A) OFFER TO WORKER.—The employer
shall guarantee to offer the worker employ-
ment for the hourly equivalent of at least 34
of the work days of the total period of em-
ployment, beginning with the first work day
after the arrival of the worker at the place of
employment and ending on the expiration
date specified in the job offer. For purposes
of this subparagraph, the hourly equivalent
means the number of hours in the work days
as stated in the job offer and shall exclude
the worker’s Sabbath and Federal holidays.
If the employer affords the United States or
H-2A worker less employment than that re-
quired under this paragraph, the employer
shall pay such worker the amount which the
worker would have earned had the worker, in
fact, worked for the guaranteed number of
hours.

‘(B) FAILURE TO WORK.—Any hours which
the worker fails to work, up to a maximum
of the number of hours specified in the job
offer for a work day, when the worker has
been offered an opportunity to do so, and all
hours of work actually performed (including
voluntary work in excess of the number of
hours specified in the job offer in a work day,
on the worker’s Sabbath, or on Federal holi-
days) may be counted by the employer in
calculating whether the period of guaranteed
employment has been met.

““(C) ABANDONMENT OF EMPLOYMENT, TERMI-
NATION FOR CAUSE.—If the worker voluntarily
abandons employment before the end of the
contract period, or is terminated for cause,
the worker is not entitled to the ‘3 guar-
antee’ described in subparagraph (A).

“(D) CONTRACT IMPOSSIBILITY.—If, before
the expiration of the period of employment
specified in the job offer, the services of the
worker are no longer required for reasons be-
yond the control of the employer due to any
form of natural disaster, including a flood,
hurricane, freeze, earthquake, fire, drought,
plant or animal disease or pest infestation,
or regulatory drought, before the guarantee
in subparagraph (A) is fulfilled, the employer
may terminate the worker’s employment. In
the event of such termination, the employer
shall fulfill the employment guarantee in
subparagraph (A) for the work days that
have elapsed from the first work day after
the arrival of the worker to the termination
of employment. In such cases, the employer
will make efforts to transfer the United
States worker to other comparable employ-
ment acceptable to the worker. If such trans-
fer is not effected, the employer shall pro-
vide the return transportation required in
paragraph (2)(D).

““(5) MOTOR VEHICLE SAFETY.—

‘““(A) MODE OF TRANSPORTATION SUBJECT TO
COVERAGE.—

‘(i) IN GENERAL.—Except as provided in
clauses (iii) and (iv), this subsection applies
to any H-2A employer that uses or causes to
be used any vehicle to transport an H-2A
worker within the United States.

‘“(ii) DEFINED TERM.—In this paragraph, the
term ‘uses or causes to be used’—

‘“(I) applies only to transportation pro-
vided by an H-2A employer to an H-2A work-
er, or by a farm labor contractor to an H-2A
worker at the request or direction of an H-2A
employer; and

‘“(IT) does not apply to—

‘‘(aa) transportation provided, or transpor-
tation arrangements made, by an H-2A
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worker, unless the employer specifically re-
quested or arranged such transportation; or

“‘(bb) car pooling arrangements made by H—
2A workers themselves, using 1 of the work-
ers’ own vehicles, unless specifically re-
quested by the employer directly or through
a farm labor contractor.

‘“(iii) CLARIFICATION.—Providing a job offer
to an H-2A worker that causes the worker to
travel to or from the place of employment,
or the payment or reimbursement of the
transportation costs of an H-2A worker by
an H-2A employer, shall not constitute an
arrangement of, or participation in, such
transportation.

‘“(iv) AGRICULTURAL MACHINERY AND EQUIP-
MENT EXCLUDED.—This subsection does not
apply to the transportation of an H-2A work-
er on a tractor, combine, harvester, picker,
or other similar machinery or equipment
while such worker is actually engaged in the
planting, cultivating, or harvesting of agri-
cultural commodities or the care of live-
stock or poultry or engaged in transpor-
tation incidental thereto.

“(v) COMMON CARRIERS EXCLUDED.—This
subsection does not apply to common carrier
motor vehicle transportation in which the
provider holds itself out to the general pub-
lic as engaging in the transportation of pas-
sengers for hire and holds a valid certifi-
cation of authorization for such purposes
from an appropriate Federal, State, or local
agency.

“(B) APPLICABILITY OF STANDARDS, LICENS-
ING, AND INSURANCE REQUIREMENTS.—

‘(i) IN GENERAL.—When using, or causing
to be used, any vehicle for the purpose of
providing transportation to which this sub-
paragraph applies, each employer shall—

‘““(I) ensure that each such vehicle con-
forms to the standards prescribed by the Sec-
retary of Labor under section 401(b) of the
Migrant and Seasonal Agricultural Worker
Protection Act (29 U.S.C. 1841(b)) and other
applicable Federal and State safety stand-
ards;

‘“(IT1) ensure that each driver has a valid
and appropriate license, as provided by State
law, to operate the vehicle; and

‘(IIT) have an insurance policy or a liabil-
ity bond that is in effect which insures the
employer against liability for damage to per-
sons or property arising from the ownership,
operation, or causing to be operated, of any
vehicle used to transport any H-2A worker.

¢(ii) AMOUNT OF INSURANCE REQUIRED.—The
level of insurance required shall be deter-
mined by the Secretary of Labor pursuant to
regulations to be issued under this sub-
section.

‘(iii) EFFECT OF WORKERS’ COMPENSATION
COVERAGE.—If the employer of any H-2A
worker provides workers’ compensation cov-
erage for such worker in the case of bodily
injury or death as provided by State law, the
following adjustments in the requirements of
subparagraph (B)(i)(III) relating to having an
insurance policy or liability bond apply:

“(I) No insurance policy or liability bond
shall be required of the employer, if such
workers are transported only under -cir-
cumstances for which there is coverage
under such State law.

“(IT) An insurance policy or liability bond
shall be required of the employer for cir-
cumstances under which coverage for the
transportation of such workers is not pro-
vided under such State law.

“(c) COMPLIANCE WITH LABOR LAWS.—An
employer shall assure that, except as other-
wise provided in this section, the employer
will comply with all applicable Federal,
State, and local labor laws, including laws
affecting migrant and seasonal agricultural
workers, with respect to all United States
workers and alien workers employed by the
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employer, except that a violation of this as-
surance shall not constitute a violation of
the Migrant and Seasonal Agricultural
Worker Protection Act (29 U.S.C. 1801 et
seq.).

‘(d) Copy or JoB OFFER.—The employer
shall provide to the worker, not later than
the day the work commences, a copy of the
employer’s application and job offer de-
scribed in section 218(a), or, if the employer
will require the worker to enter into a sepa-
rate employment contract covering the em-
ployment in question, such separate employ-
ment contract.

‘‘(e) RANGE PRODUCTION OF LIVESTOCK.—
Nothing in this section, section 218, or sec-
tion 218B shall preclude the Secretary of
Labor and the Secretary from continuing to
apply special procedures and requirements to
the admission and employment of aliens in
occupations involving the range production
of livestock.

“SEC. 218B. PROCEDURE FOR ADMISSION AND EX-
TENSION OF STAY OF H-2A WORK-
ERS.

‘‘(a) PETITIONING FOR ADMISSION.—An em-
ployer, or an association acting as an agent
or joint employer for its members, that
seeks the admission into the United States
of an H-2A worker may file a petition with
the Secretary. The petition shall be accom-
panied by an accepted and currently valid
certification provided by the Secretary of
Labor under section 218(e)(2)(B) covering the
petitioner.

‘“(b) EXPEDITED ADJUDICATION BY THE SEC-
RETARY.—The Secretary shall establish a
procedure for expedited adjudication of peti-
tions filed under subsection (a) and within 7
working days shall, by fax, cable, or other
means assuring expedited delivery, transmit
a copy of notice of action on the petition to
the petitioner and, in the case of approved
petitions, to the appropriate immigration of-
ficer at the port of entry or United States
consulate (as the case may be) where the pe-
titioner has indicated that the alien bene-
ficiary (or beneficiaries) will apply for a visa
or admission to the United States.

‘‘(c) CRITERIA FOR ADMISSIBILITY.—

‘(1) IN GENERAL.—An H-2A worker shall be
considered admissible to the United States if
the alien is otherwise admissible under this
section, section 218, and section 218A, and
the alien is not ineligible under paragraph
(2).

‘“(2) DISQUALIFICATION.—An alien shall be
considered inadmissible to the United States
and ineligible for nonimmigrant status under
section 101(a)(15)(H)(ii)(a) if the alien has, at
any time during the past 5 years—

‘“(A) violated a material provision of this
section, including the requirement to
promptly depart the United States when the
alien’s authorized period of admission under
this section has expired; or

““(B) otherwise violated a term or condition
of admission into the United States as a non-
immigrant, including overstaying the period
of authorized admission as such a non-
immigrant.

‘(3) WAIVER OF INELIGIBILITY FOR UNLAW-
FUL PRESENCE.—

‘““(A) IN GENERAL.—An alien who has not
previously been admitted into the United
States pursuant to this section, and who is
otherwise eligible for admission in accord-
ance with paragraphs (1) and (2), shall not be
deemed inadmissible by virtue of section
212(a)(9)(B). If an alien described in the pre-
ceding sentence is present in the United
States, the alien may apply from abroad for
H-2A status, but may not be granted that
status in the United States.

‘(B) MAINTENANCE OF WAIVER.—An alien
provided an initial waiver of ineligibility
pursuant to subparagraph (A) shall remain
eligible for such waiver unless the alien vio-
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lates the terms of this section or again be-

comes ineligible under section 212(a)(9)(B) by

virtue of unlawful presence in the United

States after the date of the initial waiver of

ineligibility pursuant to subparagraph (A).
¢“(d) PERIOD OF ADMISSION.—

‘(1) IN GENERAL.—The alien shall be admit-
ted for the period of employment in the ap-
plication certified by the Secretary of Labor
pursuant to section 218(e)(2)(B), not to ex-
ceed 10 months, supplemented by a period of
not more than 1 week before the beginning of
the period of employment for the purpose of
travel to the worksite and a period of 14 days
following the period of employment for the
purpose of departure or extension based on a
subsequent offer of employment, except
that—

‘“(A) the alien is not authorized to be em-
ployed during such 14-day period except in
the employment for which the alien was pre-
viously authorized; and

‘(B) the total period of employment, in-
cluding such 14-day period, may not exceed
10 months.

‘“(2) CONSTRUCTION.—Nothing in this sub-
section shall limit the authority of the Sec-
retary to extend the stay of the alien under
any other provision of this Act.

‘‘(e) ABANDONMENT OF EMPLOYMENT.—

‘(1) IN GENERAL.—An alien admitted or
provided status under section
101(a)(15)(H)(ii)(a) who abandons the employ-
ment which was the basis for such admission
or status shall be considered to have failed
to maintain nonimmigrant status as an H-2A
worker and shall depart the United States or
be subject to removal under section
237(a)(1)(C)(D).

‘“(2) REPORT BY EMPLOYER.—The employer,
or association acting as agent for the em-
ployer, shall notify the Secretary not later
than 7 days after an H-2A worker pre-
maturely abandons employment.

¢“(3) REMOVAL BY THE SECRETARY.—The Sec-
retary shall promptly remove from the
United States any H-2A worker who violates
any term or condition of the worker’s non-
immigrant status.

‘“(4) VOLUNTARY TERMINATION.—Notwith-
standing paragraph (1), an alien may volun-
tarily terminate his or her employment if
the alien promptly departs the United States
upon termination of such employment.

““(f) REPLACEMENT OF ALIEN.—

‘(1) IN GENERAL.—Upon presentation of the
notice to the Secretary required by sub-
section (e)(2), the Secretary of State shall
promptly issue a visa to, and the Secretary
shall admit into the United States, an eligi-
ble alien designated by the employer to re-
place an H-2A worker—

‘“(A) who abandons or prematurely termi-
nates employment; or

‘““(B) whose employment is terminated
after a United States worker is employed
pursuant to section 218(b)(2)(H)(iii), if the
United States worker voluntarily departs be-
fore the end of the period of intended em-
ployment or if the employment termination
is for a lawful job-related reason.

‘“(2) CONSTRUCTION.—Nothing in this sub-
section is intended to limit any preference
required to be accorded United States work-
ers under any other provision of this Act.

‘‘(g) IDENTIFICATION DOCUMENT.—

‘(1) IN GENERAL.—Each alien authorized to
be admitted under section 101(a)(15)(H)(di)(a)
shall be provided an identification and em-
ployment eligibility document to verify eli-
gibility for employment in the United States
and verify the alien’s identity.

““(2) REQUIREMENTS.—No identification and
employment eligibility document may be
issued which does not meet the following re-
quirements:

“(A) The document shall be capable of reli-
ably determining whether—
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‘(i) the individual with the identification
and employment eligibility document whose
eligibility is being verified is in fact eligible
for employment;

‘(ii) the individual whose eligibility is
being verified is claiming the identity of an-
other person; and

““(iii) the individual whose eligibility is
being verified is authorized to be admitted
into, and employed in, the United States as
an H-2A worker.

‘“(B) The document shall be in a form that
is resistant to counterfeiting and to tam-
pering.

¢(C) The document shall—

‘(i) be compatible with other databases of
the Secretary for the purpose of excluding
aliens from benefits for which they are not
eligible and determining whether the alien is
unlawfully present in the United States; and

‘‘(ii) be compatible with law enforcement
databases to determine if the alien has been
convicted of criminal offenses.

“‘(h) EXTENSION OF STAY OF H-2A ALIENS IN
THE UNITED STATES.—

‘(1) EXTENSION OF STAY.—If an employer
seeks approval to employ an H-2A alien who
is lawfully present in the United States, the
petition filed by the employer or an associa-
tion pursuant to subsection (a), shall request
an extension of the alien’s stay and a change
in the alien’s employment.

¢“(2) LIMITATION ON FILING A PETITION FOR
EXTENSION OF STAY.—A petition may not be
filed for an extension of an alien’s stay—

“(A) for a period of more than 10 months;
or

‘“(B) to a date that is more than 3 years
after the date of the alien’s last admission to
the United States under this section.

¢“(3) WORK AUTHORIZATION UPON FILING A PE-
TITION FOR EXTENSION OF STAY.—

‘“(A) IN GENERAL.—AnN alien who is lawfully
present in the United States may commence
the employment described in a petition
under paragraph (1) on the date on which the
petition is filed.

‘“(B) DEFINITION.—For purposes of subpara-
graph (A), the term ‘file’ means sending the
petition by certified mail via the United
States Postal Service, return receipt re-
quested, or delivered by guaranteed commer-
cial delivery which will provide the employer
with a documented acknowledgment of the
date of receipt of the petition.

‘‘(C) HANDLING OF PETITION.—The employer
shall provide a copy of the employer’s peti-
tion to the alien, who shall keep the petition
with the alien’s identification and employ-
ment eligibility document as evidence that
the petition has been filed and that the alien
is authorized to work in the United States.

(D) APPROVAL OF PETITION.—Upon ap-
proval of a petition for an extension of stay
or change in the alien’s authorized employ-
ment, the Secretary shall provide a new or
updated employment eligibility document to
the alien indicating the new validity date,
after which the alien is not required to re-
tain a copy of the petition.

‘(4) LIMITATION ON EMPLOYMENT AUTHOR-
IZATION OF ALIENS WITHOUT VALID IDENTIFICA-
TION AND EMPLOYMENT ELIGIBILITY DOCU-
MENT.—An expired identification and em-
ployment eligibility document, together
with a copy of a petition for extension of
stay or change in the alien’s authorized em-
ployment that complies with the require-
ments of paragraph (1), shall constitute a
valid work authorization document for a pe-
riod of not more than 60 days beginning on
the date on which such petition is filed, after
which time only a currently valid identifica-
tion and employment eligibility document
shall be acceptable.

¢“(6) LIMITATION ON AN INDIVIDUAL’S STAY IN
STATUS.—



January 10, 2007

“(A) MAXIMUM PERIOD.—The maximum
continuous period of authorized status as an
H-2A worker (including any extensions) is 3
years.

‘(B) REQUIREMENT TO REMAIN OUTSIDE THE
UNITED STATES.—

‘(i) IN GENERAL.—Subject to clause (ii), in
the case of an alien outside the United
States whose period of authorized status as
an H-2A worker (including any extensions)
has expired, the alien may not again apply
for admission to the United States as an H-
2A worker unless the alien has remained out-
side the United States for a continuous pe-
riod equal to at least ¥ the duration of the
alien’s previous period of authorized status
as an H-2A worker (including any exten-
sions).

‘‘(ii) EXCEPTION.—Clause (i) shall not apply
in the case of an alien if the alien’s period of
authorized status as an H-2A worker (includ-
ing any extensions) was for a period of not
more than 10 months and such alien has been
outside the United States for at least 2
months during the 12 months preceding the
date the alien again is applying for admis-
sion to the United States as an H-2A worker.

‘(1) SPECIAL RULES FOR ALIENS EMPLOYED
AS SHEEPHERDERS, GOAT HERDERS, OR DAIRY
WORKERS.—Notwithstanding any provision of
the Agricultural Job Opportunities, Benefits,
and Security Act of 2007, an alien admitted
under section 101(a)(15)(H)(ii)(a) for employ-
ment as a sheepherder, goat herder, or dairy
worker—

‘(1) may be admitted for an initial period
of 12 months;

‘“(2) subject to subsection (j)(b), may have
such initial period of admission extended for
a period of up to 3 years; and

‘(3) shall not be subject to the require-
ments of subsection (h)(5) (relating to peri-
ods of absence from the United States).

“(j) ADJUSTMENT TO LAWFUL PERMANENT
RESIDENT STATUS FOR ALIENS EMPLOYED AS
SHEEPHERDERS, GOAT HERDERS, OR DAIRY
WORKERS.—

‘(1) ELIGIBLE ALIEN.—For purposes of this
subsection, the term ‘eligible alien’ means
an alien—

““(A) having nonimmigrant status under
section 101(a)(15)(H)(ii)(a) based on employ-
ment as a sheepherder, goat herder, or dairy
worker;

‘“B) who has maintained such non-
immigrant status in the United States for a
cumulative total of 36 months (excluding any
period of absence from the United States);
and

“(C) who is seeking to receive an immi-
grant visa under section 203(b)(3)(A)(iii).

¢“(2) CLASSIFICATION PETITION.—In the case
of an eligible alien, the petition under sec-
tion 204 for «classification under section
203(b)(3)(A)(iii) may be filed by—

‘““(A) the alien’s employer on behalf of the
eligible alien; or

‘(B) the eligible alien.

‘“(3) NO LABOR CERTIFICATION REQUIRED.—
Notwithstanding section 203(b)(3)(C), no de-
termination under section 212(a)(5)(A) is re-
quired with respect to an immigrant visa de-
scribed in paragraph (1)(C) for an eligible
alien.

‘(4) EFFECT OF PETITION.—The filing of a
petition described in paragraph (2) or an ap-
plication for adjustment of status based on
the approval of such a petition shall not con-
stitute evidence of an alien’s ineligibility for
nonimmigrant status under section
101(a)(15)(H)(di)(a).

‘“(6) EXTENSION OF STAY.—The Secretary
shall extend the stay of an eligible alien hav-
ing a pending or approved classification peti-
tion described in paragraph (2) in 1-year in-
crements until a final determination is made
on the alien’s eligibility for adjustment of
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status to that of an alien lawfully admitted
for permanent residence.

‘“(6) CONSTRUCTION.—Nothing in this sub-
section shall be construed to prevent an eli-
gible alien from seeking adjustment of sta-
tus in accordance with any other provision
of law.

“SEC. 218C. WORKER PROTECTIONS AND LABOR
STANDARDS ENFORCEMENT.

‘‘(a) ENFORCEMENT AUTHORITY.—

(1) INVESTIGATION OF COMPLAINTS.—

‘“(A) AGGRIEVED PERSON OR THIRD-PARTY
COMPLAINTS.—The Secretary of Labor shall
establish a process for the receipt, investiga-
tion, and disposition of complaints respect-
ing a petitioner’s failure to meet a condition
specified in section 218(b), or an employer’s
misrepresentation of material facts in an ap-
plication under section 218(a). Complaints
may be filed by any aggrieved person or or-
ganization (including bargaining representa-
tives). No investigation or hearing shall be
conducted on a complaint concerning such a
failure or misrepresentation unless the com-
plaint was filed not later than 12 months
after the date of the failure, or misrepresen-
tation, respectively. The Secretary of Labor
shall conduct an investigation under this
subparagraph if there is reasonable cause to
believe that such a failure or misrepresenta-
tion has occurred.

¢(B) DETERMINATION ON COMPLAINT.—Under
such process, the Secretary of Labor shall
provide, within 30 days after the date such a
complaint is filed, for a determination as to
whether or not a reasonable basis exists to
make a finding described in subparagraph
(C), (D), (B), or (G). If the Secretary of Labor
determines that such a reasonable basis ex-
ists, the Secretary of Labor shall provide for
notice of such determination to the inter-
ested parties and an opportunity for a hear-
ing on the complaint, in accordance with
section 556 of title 5, United States Code,
within 60 days after the date of the deter-
mination. If such a hearing is requested, the
Secretary of Labor shall make a finding con-
cerning the matter not later than 60 days
after the date of the hearing. In the case of
similar complaints respecting the same ap-
plicant, the Secretary of Labor may consoli-
date the hearings under this subparagraph
on such complaints.

¢(C) FAILURES TO MEET CONDITIONS.—If the
Secretary of Labor finds, after notice and op-
portunity for a hearing, a failure to meet a
condition of paragraph (1)(A), (1)(B), (1)(D),
(OH(F), (2)(A), (2)(B), or (2)(G) of section
218(b), a substantial failure to meet a condi-
tion of paragraph (1)(C), (1)(E), (2)(C), (2)(D),
(2)(E), or (2)(H) of section 218(b), or a mate-
rial misrepresentation of fact in an applica-
tion under section 218(a)—

‘(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
amount not to exceed $1,000 per violation) as
the Secretary of Labor determines to be ap-
propriate; and

‘‘(i1) the Secretary may disqualify the em-
ployer from the employment of aliens de-
scribed in section 101(a)(15)(H)(ii)(a) for a pe-
riod of 1 year.

‘(D) WILLFUL FAILURES AND WILLFUL MIS-
REPRESENTATIONS.—If the Secretary of Labor
finds, after notice and opportunity for hear-
ing, a willful failure to meet a condition of
section 218(b), a willful misrepresentation of
a material fact in an application under sec-
tion 218(a), or a violation of subsection
(AD)—

‘(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
amount not to exceed $5,000 per violation) as
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the Secretary of Labor determines to be ap-
propriate;

‘‘(ii) the Secretary of Labor may seek ap-
propriate legal or equitable relief to effec-
tuate the purposes of subsection (d)(1); and

‘‘(iii) the Secretary may disqualify the em-
ployer from the employment of H-2A work-
ers for a period of 2 years.

‘“(E) DISPLACEMENT OF UNITED STATES
WORKERS.—If the Secretary of Labor finds,
after notice and opportunity for hearing, a
willful failure to meet a condition of section
218(b) or a willful misrepresentation of a ma-
terial fact in an application under section
218(a), in the course of which failure or mis-
representation the employer displaced a
United States worker employed by the em-
ployer during the period of employment on
the employer’s application under section
218(a) or during the period of 30 days pre-
ceding such period of employment—

‘(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
amount not to exceed $15,000 per violation)
as the Secretary of Labor determines to be
appropriate; and

‘“(ii) the Secretary may disqualify the em-
ployer from the employment of H-2A work-
ers for a period of 3 years.

“(F) LIMITATIONS ON CIVIL MONEY PEN-
ALTIES.—The Secretary of Labor shall not
impose total civil money penalties with re-
spect to an application under section 218(a)
in excess of $90,000.

“(G) FAILURES TO PAY WAGES OR REQUIRED
BENEFITS.—If the Secretary of Labor finds,
after notice and opportunity for a hearing,
that the employer has failed to pay the
wages, or provide the housing allowance,
transportation, subsistence reimbursement,
or guarantee of employment, required under
section 218A(b), the Secretary of Labor shall
assess payment of back wages, or other re-
quired benefits, due any United States work-
er or H-2A worker employed by the employer
in the specific employment in question. The
back wages or other required benefits under
section 218A(b) shall be equal to the dif-
ference between the amount that should
have been paid and the amount that actually
was paid to such worker.

‘“(2) STATUTORY CONSTRUCTION.—Nothing in
this section shall be construed as limiting
the authority of the Secretary of Labor to
conduct any compliance investigation under
any other labor law, including any law af-
fecting migrant and seasonal agricultural
workers, or, in the absence of a complaint
under this section, under section 218 or 218A.

‘“(b) RIGHTS ENFORCEABLE BY PRIVATE
RIGHT OF ACTION.—H-2A workers may en-
force the following rights through the pri-
vate right of action provided in subsection
(c), and no other right of action shall exist
under Federal or State law to enforce such
rights:

‘(1) The providing of housing or a housing
allowance as required under section
218A(b)(1).

‘“(2) The reimbursement of transportation
as required under section 218A(b)(2).

‘“(3) The payment of wages required under
section 218A(b)(3) when due.

‘“(4) The benefits and material terms and
conditions of employment expressly provided
in the job offer described in section 218(a)(2),
not including the assurance to comply with
other Federal, State, and local labor laws de-
scribed in section 218A(c), compliance with
which shall be governed by the provisions of
such laws.

‘(6) The guarantee of employment required
under section 218A(b)(4).

‘“(6) The motor vehicle safety requirements
under section 218A(b)(5).
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‘() The prohibition of discrimination
under subsection (d)(2).

‘‘(c) PRIVATE RIGHT OF ACTION.—

‘(1) MEDIATION.—Upon the filing of a com-
plaint by an H-2A worker aggrieved by a vio-
lation of rights enforceable under subsection
(b), and within 60 days of the filing of proof
of service of the complaint, a party to the
action may file a request with the Federal
Mediation and Conciliation Service to assist
the parties in reaching a satisfactory resolu-
tion of all issues involving all parties to the
dispute. Upon a filing of such request and
giving of notice to the parties, the parties
shall attempt mediation within the period
specified in subparagraph (B).

““(A) MEDIATION SERVICES.—The Federal
Mediation and Conciliation Service shall be
available to assist in resolving disputes aris-
ing under subsection (b) between H-2A work-
ers and agricultural employers without
charge to the parties.

‘“(B) 90-DAY LIMIT.—The Federal Mediation
and Conciliation Service may conduct medi-
ation or other nonbinding dispute resolution
activities for a period not to exceed 90 days
beginning on the date on which the Federal
Mediation and Conciliation Service receives
the request for assistance unless the parties
agree to an extension of this period of time.

¢(C) AUTHORIZATION.—

‘(i) IN GENERAL.—Subject to clause (ii),
there are authorized to be appropriated to
the Federal Mediation and Conciliation
Service $500,000 for each fiscal year to carry
out this section.

‘“(ii) MEDIATION.—Notwithstanding any
other provision of law, the Director of the
Federal Mediation and Conciliation Service
is authorized to conduct the mediation or
other dispute resolution activities from any
other appropriated funds available to the Di-
rector and to reimburse such appropriated
funds when the funds are appropriated pursu-
ant to this authorization, such reimburse-
ment to be credited to appropriations cur-
rently available at the time of receipt.

¢“(2) MAINTENANCE OF CIVIL ACTION IN DIS-
TRICT COURT BY AGGRIEVED PERSON.—An H-2A
worker aggrieved by a violation of rights en-
forceable under subsection (b) by an agricul-
tural employer or other person may file suit
in any district court of the United States
having jurisdiction over the parties, without
regard to the amount in controversy, with-
out regard to the citizenship of the parties,
and without regard to the exhaustion of any
alternative administrative remedies under
this Act, not later than 3 years after the date
the violation occurs.

‘(3) ELECTION.—An H-2A worker who has
filed an administrative complaint with the
Secretary of Labor may not maintain a civil
action under paragraph (2) unless a com-
plaint based on the same violation filed with
the Secretary of Labor under subsection
(a)(1) is withdrawn before the filing of such
action, in which case the rights and remedies
available under this subsection shall be ex-
clusive.

‘(4) PREEMPTION OF STATE CONTRACT
RIGHTS.—Nothing in this Act shall be con-
strued to diminish the rights and remedies of
an H-2A worker under any other Federal or
State law or regulation or under any collec-
tive bargaining agreement, except that no
court or administrative action shall be avail-
able under any State contract law to enforce
the rights created by this Act.

¢(b) WAIVER OF RIGHTS PROHIBITED.—Agree-
ments by employees purporting to waive or
modify their rights under this Act shall be
void as contrary to public policy, except that
a waiver or modification of the rights or ob-
ligations in favor of the Secretary of Labor
shall be valid for purposes of the enforce-
ment of this Act. The preceding sentence
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may not be construed to prohibit agreements
to settle private disputes or litigation.

“(6) AWARD OF DAMAGES OR OTHER EQUI-
TABLE RELIEF.—

““(A) If the court finds that the respondent
has intentionally violated any of the rights
enforceable under subsection (b), it shall
award actual damages, if any, or equitable
relief.

‘(B) Any civil action brought under this
section shall be subject to appeal as provided
in chapter 83 of title 28, United States Code.

‘“(7T) WORKERS’ COMPENSATION BENEFITS; EX-
CLUSIVE REMEDY.—

““(A) Notwithstanding any other provision
of this section, where a State’s workers’
compensation law is applicable and coverage
is provided for an H-2A worker, the workers’
compensation benefits shall be the exclusive
remedy for the loss of such worker under
this section in the case of bodily injury or
death in accordance with such State’s work-
ers’ compensation law.

‘(B) The exclusive remedy prescribed in
subparagraph (A) precludes the recovery
under paragraph (6) of actual damages for
loss from an injury or death but does not
preclude other equitable relief, except that
such relief shall not include back or front
pay or in any manner, directly or indirectly,
expand or otherwise alter or affect—

‘“(i) a recovery under a State workers’
compensation law; or

‘“(ii) rights conferred under a State work-
ers’ compensation law.

¢“(8) TOLLING OF STATUTE OF LIMITATIONS.—
If it is determined under a State workers’
compensation law that the workers’ com-
pensation law is not applicable to a claim for
bodily injury or death of an H-2A worker,
the statute of limitations for bringing an ac-
tion for actual damages for such injury or
death under subsection (c) shall be tolled for
the period during which the claim for such
injury or death under such State workers’
compensation law was pending. The statute
of limitations for an action for actual dam-
ages or other equitable relief arising out of
the same transaction or occurrence as the
injury or death of the H-2A worker shall be
tolled for the period during which the claim
for such injury or death was pending under
the State workers’ compensation law.

‘“(9) PRECLUSIVE EFFECT.—Any settlement
by an H-2A worker and an H-2A employer or
any person reached through the mediation
process required under subsection (c¢)(1) shall
preclude any right of action arising out of
the same facts between the parties in any
Federal or State court or administrative pro-
ceeding, unless specifically provided other-
wise in the settlement agreement.

‘(10) SETTLEMENTS.—Any settlement by
the Secretary of Labor with an H-2A em-
ployer on behalf of an H-2A worker of a com-
plaint filed with the Secretary of Labor
under this section or any finding by the Sec-
retary of Labor under subsection (a)(1)(B)
shall preclude any right of action arising out
of the same facts between the parties under
any Federal or State court or administrative
proceeding, unless specifically provided oth-
erwise in the settlement agreement.

¢‘(d) DISCRIMINATION PROHIBITED.—

‘(1) IN GENERAL.—It is a violation of this
subsection for any person who has filed an
application under section 218(a), to intimi-
date, threaten, restrain, coerce, blacklist,
discharge, or in any other manner discrimi-
nate against an employee (which term, for
purposes of this subsection, includes a
former employee and an applicant for em-
ployment) because the employee has dis-
closed information to the employer, or to
any other person, that the employee reason-
ably believes evidences a violation of section
218 or 218A or any rule or regulation per-
taining to section 218 or 218A, or because the
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employee cooperates or seeks to cooperate in
an investigation or other proceeding con-
cerning the employer’s compliance with the
requirements of section 218 or 218A or any
rule or regulation pertaining to either of
such sections.

¢“(2) DISCRIMINATION AGAINST H-2A WORK-
ERS.—It is a violation of this subsection for
any person who has filed an application
under section 218(a), to intimidate, threaten,
restrain, coerce, blacklist, discharge, or in
any manner discriminate against an H-2A
employee because such worker has, with just
cause, filed a complaint with the Secretary
of Labor regarding a denial of the rights enu-
merated and enforceable under subsection (b)
or instituted, or caused to be instituted, a
private right of action under subsection (c)
regarding the denial of the rights enumer-
ated under subsection (b), or has testified or
is about to testify in any court proceeding
brought under subsection (c).

‘‘(e) AUTHORIZATION TO SEEK OTHER APPRO-
PRIATE EMPLOYMENT.—The Secretary of
Labor and the Secretary shall establish a
process under which an H-2A worker who
files a complaint regarding a violation of
subsection (d) and is otherwise eligible to re-
main and work in the United States may be
allowed to seek other appropriate employ-
ment in the United States for a period not to
exceed the maximum period of stay author-
ized for such nonimmigrant classification.

““(f) ROLE OF ASSOCIATIONS.—

‘(1) VIOLATION BY A MEMBER OF AN ASSOCIA-
TION.—An employer on whose behalf an ap-
plication is filed by an association acting as
its agent is fully responsible for such appli-
cation, and for complying with the terms
and conditions of sections 218 and 218A, as
though the employer had filed the applica-
tion itself. If such an employer is deter-
mined, under this section, to have com-
mitted a violation, the penalty for such vio-
lation shall apply only to that member of
the association unless the Secretary of
Labor determines that the association or
other member participated in, had knowl-
edge, or reason to know, of the violation, in
which case the penalty shall be invoked
against the association or other association
member as well.

¢“(2) VIOLATIONS BY AN ASSOCIATION ACTING
AS AN EMPLOYER.—If an association filing an
application as a sole or joint employer is de-
termined to have committed a violation
under this section, the penalty for such vio-
lation shall apply only to the association un-
less the Secretary of Labor determines that
an association member or members partici-
pated in or had knowledge, or reason to
know of the violation, in which case the pen-
alty shall be invoked against the association
member or members as well.

“SEC. 218D. DEFINITIONS.

“For purposes of this section and section
218, 218A, 218B, and 218C:

‘(1) AGRICULTURAL EMPLOYMENT.—The
term ‘agricultural employment’ means any
service or activity that is considered to be
agricultural under section 3(f) of the Fair
Labor Standards Act of 1938 (29 U.S.C. 203(f))
or agricultural labor under section 3121(g) of
the Internal Revenue Code of 1986 or the per-
formance of agricultural labor or services de-
scribed in section 101(a)(15)(H)(ii)(a).

‘“(2) BONA FIDE UNION.—The term ‘bona fide
union’ means any organization in which em-
ployees participate and which exists for the
purpose of dealing with employers con-
cerning grievances, labor disputes, wages,
rates of pay, hours of employment, or other
terms and conditions of work for agricul-
tural employees. Such term does not include
an organization formed, created, adminis-
tered, supported, dominated, financed, or
controlled by an employer or employer asso-
ciation or its agents or representatives.
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‘(3) DISPLACE.—The term ‘displace’, in the
case of an application with respect to 1 or
more H-2A workers by an employer, means
laying off a United States worker from a job
for which the H-2A worker or workers is or
are sought.

‘(4) ELIGIBLE.—The term ‘eligible’, when
used with respect to an individual, means an
individual who is not an unauthorized alien
(as defined in section 274A).

‘(6) EMPLOYER.—The term ‘employer’
means any person or entity, including any
farm labor contractor and any agricultural
association, that employs workers in agri-
cultural employment.

‘(6) H-2A EMPLOYER.—The term ‘H-2A em-
ployer’ means an employer who seeks to hire
1 or more nonimmigrant aliens described in
section 101(a)(15)(H)(i)(a).

“(7) H-2A WORKER.—The term ‘H-2A work-
er’ means a nonimmigrant described in sec-
tion 101(a)(15)(H)(ii)(a).

‘(8) JOB OPPORTUNITY.—The term ‘job op-
portunity’ means a job opening for tem-
porary or seasonal full-time employment at
a place in the United States to which United
States workers can be referred.

“(9) LAYING OFF.—

‘“(A) IN GENERAL.—The term ‘laying off’,
with respect to a worker—

‘(i) means to cause the worker’s loss of
employment, other than through a discharge
for inadequate performance, violation of
workplace rules, cause, voluntary departure,
voluntary retirement, contract impossibility
(as described in section 218A(b)(4)(D)), or
temporary suspension of employment due to
weather, markets, or other temporary condi-
tions; but

‘(ii) does not include any situation in
which the worker is offered, as an alter-
native to such loss of employment, a similar
employment opportunity with the same em-
ployer (or, in the case of a placement of a
worker with another employer under section
218(b)(2)(E), with either employer described
in such section) at equivalent or higher com-
pensation and benefits than the position
from which the employee was discharged, re-
gardless of whether or not the employee ac-
cepts the offer.

‘“(B) STATUTORY CONSTRUCTION.—Nothing
in this paragraph is intended to limit an em-
ployee’s rights under a collective bargaining
agreement or other employment contract.

‘(10) REGULATORY DROUGHT.—The term
‘regulatory drought’ means a decision subse-
quent to the filing of the application under
section 218 by an entity not under the con-
trol of the employer making such filing
which restricts the employer’s access to
water for irrigation purposes and reduces or
limits the employer’s ability to produce an
agricultural commodity, thereby reducing
the need for labor.

‘‘(11) SEAsONAL.—Labor is performed on a
‘seasonal’ basis if—

““(A) ordinarily, it pertains to or is of the
kind exclusively performed at certain sea-
sons or periods of the year; and

‘(B) from its nature, it may not be contin-
uous or carried on throughout the year.

‘“(12) SECRETARY.—Except as otherwise pro-
vided, the term ‘Secretary’ means the Sec-
retary of Homeland Security.

‘(13) TEMPORARY.—A worker is employed
on a ‘temporary’ basis where the employ-
ment is intended not to exceed 10 months.

‘“(14) UNITED STATES WORKER.—The term
‘United States worker’ means any worker,
whether a national of the United States, an
alien lawfully admitted for permanent resi-
dence, or any other alien, who is authorized
to work in the job opportunity within the
United States, except an alien admitted or
otherwise provided status under section
101(a)(15)(H)(di)(a).”.
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(b) TABLE OF CONTENTS.—The table of con-
tents of the Immigration and Nationality
Act (8 U.S.C. 1101 et seq.) is amended by
striking the item relating to section 218 and
inserting the following:

‘“‘Sec. 218. H-2A employer applications.

‘“Sec. 218A. H-2A employment requirements.

‘“Sec. 218B. Procedure for admission and ex-
tension of stay of H-2A work-

ers.
‘“Sec. 218C. Worker protections and labor
standards enforcement.
‘“Sec. 218D. Definitions.”.
TITLE III—MISCELLANEOUS PROVISIONS
SEC. 301. DETERMINATION AND USE OF USER
FEES.

(a) SCHEDULE OF FEES.—The Secretary
shall establish and periodically adjust a
schedule of fees for the employment of aliens
pursuant to the amendment made by section
201(a) of this Act and a collection process for
such fees from employers. Such fees shall be
the only fees chargeable to employers for
services provided under such amendment.

(b) DETERMINATION OF SCHEDULE.—

(1) IN GENERAL.—The schedule under sub-
section (a) shall reflect a fee rate based on
the number of job opportunities indicated in
the employer’s application under section 218
of the Immigration and Nationality Act, as
amended by section 201 of this Act, and suffi-
cient to provide for the direct costs of pro-
viding services related to an employer’s au-
thorization to employ aliens pursuant to the
amendment made by section 201(a) of this
Act, to include the certification of eligible
employers, the issuance of documentation,
and the admission of eligible aliens.

(2) PROCEDURE.—

(A) IN GENERAL.—In establishing and ad-
justing such a schedule, the Secretary shall
comply with Federal cost accounting and fee
setting standards.

(B) PUBLICATION AND COMMENT.—The Sec-
retary shall publish in the Federal Register
an initial fee schedule and associated collec-
tion process and the cost data or estimates
upon which such fee schedule is based, and
any subsequent amendments thereto, pursu-
ant to which public comment shall be sought
and a final rule issued.

(c) USE OF PROCEEDS.—Notwithstanding
any other provision of law, all proceeds re-
sulting from the payment of the fees pursu-
ant to the amendment made by section 201(a)
of this Act shall be available without further
appropriation and shall remain available
without fiscal year limitation to reimburse
the Secretary, the Secretary of State, and
the Secretary of Labor for the costs of car-
rying out sections 218 and 218B of the Immi-
gration and Nationality Act, as amended and
added, respectively, by section 201 of this
Act, and the provisions of this Act.

SEC. 302. REGULATIONS.

(a) REQUIREMENT FOR THE SECRETARY TO
CONSULT.—The Secretary shall consult with
the Secretary of Labor and the Secretary of
Agriculture during the promulgation of all
regulations to implement the duties of the
Secretary under this Act and the amend-
ments made by this Act.

(b) REQUIREMENT FOR THE SECRETARY OF
STATE To CONSULT.—The Secretary of State
shall consult with the Secretary, the Sec-
retary of Labor, and the Secretary of Agri-
culture on all regulations to implement the
duties of the Secretary of State under this
Act and the amendments made by this Act.

(¢c) REQUIREMENT FOR THE SECRETARY OF
LABOR TO CONSULT.—The Secretary of Labor
shall consult with the Secretary of Agri-
culture and the Secretary on all regulations
to implement the duties of the Secretary of
Labor under this Act and the amendments
made by this Act.

(d) DEADLINE FOR ISSUANCE OF REGULA-
TIONS.—AIll regulations to implement the du-
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ties of the Secretary, the Secretary of State,
and the Secretary of Labor created under
sections 218, 218A, 218B, 218C, and 218D of the
Immigration and Nationality Act, as amend-
ed or added by section 201 of this Act, shall
take effect on the effective date of section
201 and shall be issued not later than 1 year
after the date of enactment of this Act.

SEC. 303. REPORTS TO CONGRESS.

(a) ANNUAL REPORT.—Not later than Sep-
tember 30 of each year, the Secretary shall
submit a report to Congress that identifies,
for the previous year—

(1) the number of job opportunities ap-
proved for employment of aliens admitted
under section 101(a)(15)(H)(ii)(a) of the Immi-
gration and Nationality Act (8 U.S.C.
1101(a)(15)(H)(ii)(a)), and the number of work-
ers actually admitted, disaggregated by
State and by occupation;

(2) the number of such aliens reported to
have abandoned employment pursuant to
subsection 218B(e)(2) of such Act;

(3) the number of such aliens who departed
the United States within the period specified
in subsection 218B(d) of such Act;

(4) the number of aliens who applied for ad-
justment of status pursuant to section 101(a);

(5) the number of such aliens whose status
was adjusted under section 101(a);

(6) the number of aliens who applied for
permanent residence pursuant to section
103(c); and

(7) the number of such aliens who were ap-
proved for permanent residence pursuant
section 103(c).

(b) IMPLEMENTATION REPORT.—Not later
than 180 days after the date of the enactment
of this Act, the Secretary shall prepare and
submit to Congress a report that describes
the measures being taken and the progress
made in implementing this Act.

SEC. 304. EFFECTIVE DATE.

Except as otherwise provided, sections 201
and 301 shall take effect 1 year after the date
of the enactment of this Act.

Mr. KENNEDY. Mr. President, It’s a
privilege to join Senator FEINSTEIN and
Senator CRAIG and my other colleagues
today as we reintroduce the Agricul-
tural Jobs, Opportunity, Benefits, and
Security Act. I commend them and
Representatives HOWARD BERMAN and
CHRIS CANNON for their bipartisan lead-
ership and I'm honored to be part of
this landmark legislation.

The bill reflects a far-reaching and
welcome agreement between the
United Farm Workers and the agricul-
tural industry on one of the most dif-
ficult immigration’ challenges we face,
and we in Congress should make the
most of this unique opportunity for
progress.

America has a proud tradition as a
Nation of immigrants and a Nation of
laws. But our current immigration
laws fail us on both counts. Much of
the Nation’s economy today depends on
the hard work and the many contribu-
tions of immigrants. The agricultural
industry would grind to a halt without
immigrant farm workers. Yet, the
overwhelming majority of these work-
ers lack legal status, and can be easily
exploited by unscrupulous employers.

The legislation we are introducing,
called the “AgJOBS Act,” is an oppor-
tunity to correct these long-festering
problems. It will give farm workers and
their families the dignity and justice
they deserve, and it will give agricul-
tural employers a legal workforce.
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It is a realistic compromise that now
has broad support in Congress, and
from business and labor, civic and
faith-based organizations, liberals and
conservatives, trade associations and
immigrant rights groups.

The Act is a needed reform in our im-
migration law to reflect current eco-
nomic realities and meet our national
security needs more effectively, and do
s0 in a way that respects America’s im-
migrant heritage. It provides a fair and
reasonable means for illegal agricul-
tural workers to earn legal status, and
it also reforms the current visa pro-
gram, so that employers unable to ob-
tain American workers can hire needed
foreign workers.

The AgJOBS Act is good for both
labor and business. The Nation can no
longer ignore the fact that more than
half of our agricultural workers are un-
documented. Growers need an imme-
diate, reliable and legal workforce at
harvest time. Farm workers need legal
statues to improve their wages and
working conditions. Everyone suffers
when crops rot in the fields because of
the lack of an adequate labor force.

The AgJOBS Act provides a fair and
reasonable process for undocumented
agricultural workers to earn legal sta-
tus. Undocumented farm workers are
clearly vulnerable to abuse by unscru-
pulous labor contractors and growers.
Their illegal status deprives them of
bargaining power and depresses the
wages of all farm workers. Our bill pro-
vides fair solutions for undocumented
workers who have been toiling in our
fields and harvesting our fruits and
vegetables.

This bill is not an amnesty. To earn
the right to remain in this country,
workers would not only have to dem-
onstrate past work contributions to
the U.S. economy, but also make a sub-
stantial future work commitment.
These workers will be able to come for-
ward, identify themselves, provide evi-
dence that they have been employed in
agriculture and will continue to work
hard, and will play by the rules in the
future.

This legislation will modify the cur-
rent temporary foreign agricultural
worker program, while preserving and
enhancing Kkey labor protections. It
achieves a fair balance. It streamlines
the H-2A visa application process by
reducing paperwork for employers and
accelerating processing. But individ-
uals participating in the program re-
ceive strong labor protections.

Our legislation will unify families.
When temporary residence is granted a
farm worker’s spouse and minor chil-
dren will be able to remain legally in
the U.S. but they will not be author-
ized to work. When the worker becomes
a permanent resident, the spouse and
minor children will also gain such sta-
tus.

AgJOBS will also enhance national
security and reduce illegal immigra-
tion. It will reduce the chaotic, illegal,
and all-too-deadly flows of immigrants
at our borders by providing safe and
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legal avenues for farm workers and
their families. Future temporary work-
ers will be carefully screened to meet
security concerns. Enforcement re-
sources will be more effectively focused
on the highest risks. By bringing un-
documented farm workers out of the
shadows and requiring them to pass
through security checks, it will enable
officials to concentrate more effec-
tively on terrorists and criminals.

Last year, Senators came together—
Democrats and Republicans—to pass a
far-reaching immigration reform bill
that included the AgJOBS bill. The
American people are calling on us to
come together again. They know there
is a crisis, and they want action now.

President Bush has been a leader on
immigration reform, and I'm hopeful
that he will renew his efforts with
members of his party, so that we can
continue action quickly this year on
comprehensive reform legislation and
end this festering crisis once and for
all. The House of Representatives is
now ready to be a genuine partner in
this effort.

By heritage and history, America is a
Nation of immigrants. Our legislation
proposes necessary changes in the law
while preserving this tradition. This
bill will ensure that immigrant farm
workers can live the American dream
and contribute to our prosperity, our
security, and our values, and I hope
very much that it can be enacted as
soon as possible in this new Congress.

By Mrs. FEINSTEIN (for herself,

Mr. GREGG, Mr. SUNUNU, Mr.
NELSON of Florida, and Mr.
LEAHY):

S. 238. A bill to amend title 18,
United States Code, to limit the misuse
of Social Security numbers, to estab-
lish criminal penalties for such misuse,
and for other purposes; to the Com-
mittee on the Judiciary.

Mrs. FEINSTEIN. Mr. President, I
rise to introduce legislation to protect
one of Americans’ most valuable but
vulnerable assets: social security num-
bers.

The bill I propose is identical to leg-
islation that I introduced last year.
This is the fifth Congress in which I
have proposed legislation to protect so-
cial security numbers. I stand before
you again today because I believe that
this issue is too important to ignore.

We all know that once a person’s so-
cial security number is compromised,
the path to identity theft is a short
one. The Federal Trade Commission es-
timates that as many as 10 million
Americans have their identities stolen
each year.

The crime takes many forms. Thieves
can obtain social security numbers
through public records—marriage li-
censes, professional licenses, and
countless other public documents—
many of which are available on the
internet.

These stolen social security numbers
then act like virtual keys, allowing the
thieves to unlock an individual’s iden-
tity.
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Thieves open credit cards and charge
them to the max. Often, the victim
does not even realize what has hap-
pened until they are denied credit in
the future because of the unpaid debt
on the fraudulent credit cards.

Thieves open bank accounts in the
victim’s name and write bad checks.

Thieves get driver’s licenses or iden-
tification cards, and even apply for
government benefits in the victim’s
name.

Identity theft is serious. A person
whose identity is stolen can lose thou-
sands of dollars and take months or
even years to regain their good name
and credit.

The damage, loss, and stress of iden-
tity theft are considerable.

Victims may lose job opportunities,
or be denied loans for education, hous-
ing, or cars because of negative infor-
mation on their credit reports. They
may even be arrested for crimes they
did not commit.

The ease with which social security
numbers can be accessed is distressing,
but also, unnecessary.

The Social Security Number Misuse
Prevention Act would require govern-
ment agencies and businesses to do
more to protect Americans’ social se-
curity numbers. The bill would: stop
the sale or display of a person’s social
security number without his or her ex-
press consent; prevent Federal, State
and local governments from displaying
social security numbers on public
records posted on the Internet; end the
printing of social security numbers on
government checks; prohibit the em-
ploying of inmates for tasks that give
them access to the social security
numbers of other individuals; limit the
circumstances in which businesses
could ask a customer for his or her so-
cial security number; commission a
study of the current uses of social secu-
rity numbers and the impact on pri-
vacy and data security; and institute
criminal and civil penalties for misuse
of social security numbers.

This legislation is simple and nec-
essary to stop the growing epidemic of
identity theft that has been plaguing
America and its citizens.

As we move further into the informa-
tion age and rely more on information
sharing, this problem will only get
worse, unless we take action. I urge my
colleagues to support the Social Secu-
rity Number Misuse Prevention Act.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD.

S. 238

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘““‘Social Security Number Misuse Preven-
tion Act”.

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:
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Sec. 1. Short title; table of contents.

Sec. 2. Findings.

Sec. 3. Prohibition of the display, sale, or
purchase of Social Security
numbers.

Sec. 4. Application of prohibition of the dis-
play, sale, or purchase of Social
Security numbers to public
records.

Sec. 5. Rulemaking authority of the Attor-
ney General.

Sec. 6. Treatment of Social Security num-
bers on government documents.

Sec. 7. Limits on personal disclosure of a So-
cial Security number for con-
sumer transactions.

Sec. 8. Extension of civil monetary penalties
for misuse of a Social Security
number.

Sec. 9. Criminal penalties for the misuse of
a Social Security number.

Sec. 10. Civil actions and civil penalties.

Sec. 11. Federal injunctive authority.
SEC. 2. FINDINGS.

Congress makes the following findings:

(1) The inappropriate display, sale, or pur-
chase of Social Security numbers has con-
tributed to a growing range of illegal activi-
ties, including fraud, identity theft, and, in
some cases, stalking and other violent
crimes.

(2) While financial institutions, health care
providers, and other entities have often used
Social Security numbers to confirm the
identity of an individual, the general display
to the public, sale, or purchase of these num-
bers has been used to commit crimes, and
also can result in serious invasions of indi-
vidual privacy.

(3) The Federal Government requires vir-
tually every individual in the United States
to obtain and maintain a Social Security
number in order to pay taxes, to qualify for
Social Security benefits, or to seek employ-
ment. An unintended consequence of these
requirements is that Social Security num-
bers have become one of the tools that can
be used to facilitate crime, fraud, and inva-
sions of the privacy of the individuals to
whom the numbers are assigned. Because the
Federal Government created and maintains
this system, and because the Federal Gov-
ernment does not permit individuals to ex-
empt themselves from those requirements, it
is appropriate for the Federal Government to
take steps to stem the abuse of Social Secu-
rity numbers.

(4) The display, sale, or purchase of Social
Security numbers in no way facilitates unin-
hibited, robust, and wide-open public debate,
and restrictions on such display, sale, or pur-
chase would not affect public debate.

(5) No one should seek to profit from the
display, sale, or purchase of Social Security
numbers in circumstances that create a sub-
stantial risk of physical, emotional, or finan-
cial harm to the individuals to whom those
numbers are assigned.

(6) Consequently, this Act provides each in-
dividual that has been assigned a Social Se-
curity number some degree of protection
from the display, sale, and purchase of that
number in any circumstance that might fa-
cilitate unlawful conduct.

SEC. 3. PROHIBITION OF THE DISPLAY, SALE, OR
PURCHASE OF SOCIAL SECURITY
NUMBERS.

(a) PROHIBITION.—

(1) IN GENERAL.—Chapter 47 of title 18,
United States Code, is amended by inserting
after section 1028A the following:

“§1028B. Prohibition of the display, sale, or
purchase of Social Security numbers

‘‘(a) DEFINITIONS.—In this section:

‘(1) DisPLAY.—The term ‘display’ means to
intentionally communicate or otherwise
make available (on the Internet or in any
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other manner) to the general public an indi-
vidual’s Social Security number.

‘“(2) PERSON.—The term ‘person’ means any
individual, partnership, corporation, trust,
estate, cooperative, association, or any other
entity.

‘“(3) PURCHASE.—The term ‘purchase’
means providing directly or indirectly, any-
thing of value in exchange for a Social Secu-
rity number.

‘“(4) SALE.—The term ‘sale’ means obtain-
ing, directly or indirectly, anything of value
in exchange for a Social Security number.

‘“(6) STATE.—The term ‘State’ means any
State of the United States, the District of
Columbia, Puerto Rico, the Northern Mar-
iana Islands, the United States Virgin Is-
lands, Guam, American Samoa, and any ter-
ritory or possession of the United States.

‘“(b) LIMITATION ON DISPLAY.—Except as
provided in section 1028C, no person may dis-
play any individual’s Social Security num-
ber to the general public without the affirm-
atively expressed consent of the individual.

‘(c) LIMITATION ON SALE OR PURCHASE.—
Except as otherwise provided in this section,
no person may sell or purchase any individ-
ual’s Social Security number without the af-
firmatively expressed consent of the indi-
vidual.

¢‘(d) PREREQUISITES FOR CONSENT.—In order
for consent to exist under subsection (b) or
(c), the person displaying or seeking to dis-
play, selling or attempting to sell, or pur-
chasing or attempting to purchase, an indi-
vidual’s Social Security number shall—

‘(1) inform the individual of the general
purpose for which the number will be used,
the types of persons to whom the number
may be available, and the scope of trans-
actions permitted by the consent; and

‘“(2) obtain the affirmatively expressed
consent (electronically or in writing) of the
individual.

‘“‘(e) EXCEPTIONS.—Nothing in this section
shall be construed to prohibit or limit the
display, sale, or purchase of a Social Secu-
rity number—

‘(1) required, authorized, or
under any Federal law;

‘“(2) for a public health purpose, including
the protection of the health or safety of an
individual in an emergency situation;

‘(8) for a national security purpose;

‘“(4) for a law enforcement purpose, includ-
ing the investigation of fraud and the en-
forcement of a child support obligation;

‘(5) if the display, sale, or purchase of the
number is for a use occurring as a result of
an interaction between businesses, govern-
ments, or business and government (regard-
less of which entity initiates the inter-
action), including, but not limited to—

‘“(A) the prevention of fraud (including
fraud in protecting an employee’s right to
employment benefits);

‘“(B) the facilitation of credit checks or the
facilitation of background checks of employ-
ees, prospective employees, or volunteers;

‘“(C) the retrieval of other information
from other businesses, commercial enter-
prises, government entities, or private non-
profit organizations; or

‘(D) when the transmission of the number
is incidental to, and in the course of, the
sale, lease, franchising, or merger of all, or a
portion of, a business;

‘(6) if the transfer of such a number is part
of a data matching program involving a Fed-
eral, State, or local agency; or

‘“(7) if such number is required to be sub-
mitted as part of the process for applying for
any type of Federal, State, or local govern-
ment benefit or program;
except that, nothing in this subsection shall
be construed as permitting a professional or
commercial user to display or sell a Social
Security number to the general public.
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S375

“(f) LIMITATION.—Nothing in this section
shall prohibit or limit the display, sale, or
purchase of Social Security numbers as per-
mitted under title V of the Gramm-Leach-
Bliley Act, or for the purpose of affiliate
sharing as permitted under the Fair Credit
Reporting Act, except that no entity regu-
lated under such Acts may make Social Se-
curity numbers available to the general pub-
lic, as may be determined by the appropriate
regulators under such Acts. For purposes of
this subsection, the general public shall not
include affiliates or unaffiliated third-party
business entities as may be defined by the
appropriate regulators.”.

(2) CONFORMING AMENDMENT.—The chapter
analysis for chapter 47 of title 18, United
States Code, is amended by inserting after
the item relating to section 1028 the fol-
lowing:
¢“1028B. Prohibition of the display, sale, or

purchase of Social Security
numbers.’’.

(b) STUDY; REPORT.—

(1) IN GENERAL.—The Attorney General
shall conduct a study and prepare a report on
all of the uses of Social Security numbers
permitted, required, authorized, or excepted
under any Federal law. The report shall in-
clude a detailed description of the uses al-
lowed as of the date of enactment of this
Act, the impact of such uses on privacy and
data security, and shall evaluate whether
such uses should be continued or discon-
tinued by appropriate legislative action.

(2) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Attor-
ney General shall report to Congress findings
under this subsection. The report shall in-
clude such recommendations for legislation
based on criteria the Attorney General de-
termines to be appropriate.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date that is 30 days after the date on which
the final regulations promulgated under sec-
tion 5 are published in the Federal Register.
SEC. 4. APPLICATION OF PROHIBITION OF THE

DISPLAY, SALE, OR PURCHASE OF
SOCIAL SECURITY NUMBERS TO
PUBLIC RECORDS.

(a) PUBLIC RECORDS EXCEPTION.—

(1) IN GENERAL.—Chapter 47 of title 18,
United States Code (as amended by section
3(a)(1)), is amended by inserting after section
1028B the following:

“§1028C. Display, sale, or purchase of public
records containing Social Security num-
bers
‘‘(a) DEFINITION.—In this section, the term

‘public record’” means any governmental

record that is made available to the general

public.

‘““(b) IN GENERAL.—Except as provided in
subsections (c), (d), and (e), section 1028B
shall not apply to a public record.

“‘(c) PUBLIC RECORDS ON THE INTERNET OR IN
AN ELECTRONIC MEDIUM.—

‘(1) IN GENERAL.—Section 1028B shall apply
to any public record first posted onto the
Internet or provided in an electronic medium
by, or on behalf of a government entity after
the date of enactment of this section, except
as limited by the Attorney General in ac-
cordance with paragraph (2).

‘(2) EXCEPTION FOR GOVERNMENT ENTITIES
ALREADY PLACING PUBLIC RECORDS ON THE
INTERNET OR IN ELECTRONIC FORM.—Not later
than 60 days after the date of enactment of
this section, the Attorney General shall
issue regulations regarding the applicability
of section 1028B to any record of a category
of public records first posted onto the Inter-
net or provided in an electronic medium by,
or on behalf of a government entity prior to
the date of enactment of this section. The
regulations will determine which individual
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records within categories of records of these
government entities, if any, may continue to
be posted on the Internet or in electronic
form after the effective date of this section.
In promulgating these regulations, the At-
torney General may include in the regula-
tions a set of procedures for implementing
the regulations and shall consider the fol-
lowing:

‘““(A) The cost and availability of tech-
nology available to a governmental entity to
redact Social Security numbers from public
records first provided in electronic form
after the effective date of this section.

‘‘(B) The cost or burden to the general pub-
lic, businesses, commercial enterprises, non-
profit organizations, and to Federal, State,
and local governments of complying with
section 1028B with respect to such records.

‘(C) The benefit to the general public,
businesses, commercial enterprises, non-
profit organizations, and to Federal, State,
and local governments if the Attorney Gen-
eral were to determine that section 1028B
should apply to such records.

Nothing in the regulation shall permit a pub-
lic entity to post a category of public records
on the Internet or in electronic form after
the effective date of this section if such cat-
egory had not been placed on the Internet or
in electronic form prior to such effective
date.

“(d) HARVESTED SOCIAL SECURITY NUM-
BERS.—Section 1028B shall apply to any pub-
lic record of a government entity which con-
tains Social Security numbers extracted
from other public records for the purpose of
displaying or selling such numbers to the
general public.

‘“(e) ATTORNEY GENERAL RULEMAKING ON
PAPER RECORDS.—

‘(1) IN GENERAL.—Not later than 60 days
after the date of enactment of this section,
the Attorney General shall determine the
feasibility and advisability of applying sec-
tion 1028B to the records listed in paragraph
(2) when they appear on paper or on another
nonelectronic medium. If the Attorney Gen-
eral deems it appropriate, the Attorney Gen-
eral may issue regulations applying section
1028B to such records.

‘(2) LIST OF PAPER AND OTHER NONELEC-
TRONIC RECORDS.—The records listed in this
paragraph are as follows:

“‘(A) Professional or occupational licenses.

“(B) Marriage licenses.

“(C) Birth certificates.

‘(D) Death certificates.

‘“(E) Other short public documents that
display a Social Security number in a rou-
tine and consistent manner on the face of
the document.

¢“(3) CRITERIA FOR ATTORNEY GENERAL RE-
VIEW.—In determining whether section 1028B
should apply to the records listed in para-
graph (2), the Attorney General shall con-
sider the following:

“‘(A) The cost or burden to the general pub-
lic, businesses, commercial enterprises, non-
profit organizations, and to Federal, State,
and local governments of complying with
section 1028B.

‘“(B) The benefit to the general public,
businesses, commercial enterprises, non-
profit organizations, and to Federal, State,
and local governments if the Attorney Gen-
eral were to determine that section 1028B
should apply to such records.”.

(2) CONFORMING AMENDMENT.—The chapter
analysis for chapter 47 of title 18, United
States Code (as amended by section 3(a)(2)),
is amended by inserting after the item relat-
ing to section 1028B the following:
¢“1028C. Display, sale, or purchase of public

records containing Social Secu-
rity numbers.”’.

(b) STUDY AND REPORT ON SOCIAL SECURITY
NUMBERS IN PUBLIC RECORDS.—
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(1) STuDY.—The Comptroller General of the
United States shall conduct a study and pre-
pare a report on Social Security numbers in
public records. In developing the report, the
Comptroller General shall consult with the
Administrative Office of the United States
Courts, State and local governments that
store, maintain, or disseminate public
records, and other stakeholders, including
members of the private sector who routinely
use public records that contain Social Secu-
rity numbers.

(2) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Comp-
troller General of the United States shall
submit to Congress a report on the study
conducted under paragraph (1). The report
shall include a detailed description of the ac-
tivities and results of the study and rec-
ommendations for such legislative action as
the Comptroller General considers appro-
priate. The report, at a minimum, shall in-
clude—

(A) a review of the uses of Social Security
numbers in non-federal public records;

(B) a review of the manner in which public
records are stored (with separate reviews for
both paper records and electronic records);

(C) a review of the advantages or utility of
public records that contain Social Security
numbers, including the utility for law en-
forcement, and for the promotion of home-
land security;

(D) a review of the disadvantages or draw-
backs of public records that contain Social
Security numbers, including criminal activ-
ity, compromised personal privacy, or
threats to homeland security;

(E) the costs and benefits for State and
local governments of removing Social Secu-
rity numbers from public records, including
a review of current technologies and proce-
dures for removing Social Security numbers
from public records; and

(F) an assessment of the benefits and costs
to businesses, their customers, and the gen-
eral public of prohibiting the display of So-
cial Security numbers on public records
(with separate assessments for both paper
records and electronic records).

(c) EFFECTIVE DATE.—The prohibition with
respect to electronic versions of new classes
of public records under section 1028C(b) of
title 18, United States Code (as added by sub-
section (a)(1)) shall not take effect until the
date that is 60 days after the date of enact-
ment of this Act.

SEC. 5. RULEMAKING AUTHORITY OF THE ATTOR-
NEY GENERAL.

(a) IN GENERAL.—Except as provided in
subsection (b), the Attorney General may
prescribe such rules and regulations as the
Attorney General deems necessary to carry
out the provisions of section 1028B(e)(5) of
title 18, United States Code (as added by sec-
tion 3(a)(1)).

(b) DISPLAY, SALE, OR PURCHASE RULE-
MAKING WITH RESPECT TO INTERACTIONS BE-
TWEEN BUSINESSES, GOVERNMENTS, OR BUSI-
NESS AND GOVERNMENT.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the Attor-
ney General, in consultation with the Com-
missioner of Social Security, the Chairman
of the Federal Trade Commission, and such
other heads of Federal agencies as the Attor-
ney General determines appropriate, shall
conduct such rulemaking procedures in ac-
cordance with subchapter II of chapter 5 of
title 5, United States Code, as are necessary
to promulgate regulations to implement and
clarify the uses occurring as a result of an
interaction between businesses, govern-
ments, or business and government (regard-
less of which entity initiates the interaction)
permitted under section 1028B(e)(5) of title
18, United States Code (as added by section
3(a)(1)).
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(2) FACTORS TO BE CONSIDERED.—In promul-
gating the regulations required under para-
graph (1), the Attorney General shall, at a
minimum, consider the following:

(A) The benefit to a particular business, to
customers of the business, and to the general
public of the display, sale, or purchase of an
individual’s Social Security number.

(B) The costs that businesses, customers of
businesses, and the general public may incur
as a result of prohibitions on the display,
sale, or purchase of Social Security numbers.

(C) The risk that a particular business
practice will promote the use of a Social Se-
curity number to commit fraud, deception,
or crime.

(D) The presence of adequate safeguards,
procedures, and technologies to prevent—

(i) misuse of Social Security numbers by
employees within a business; and

(ii) misappropriation of Social Security
numbers by the general public, while permit-
ting internal business uses of such numbers.

(E) The presence of procedures to prevent
identity thieves, stalkers, and other individ-
uals with ill intent from posing as legitimate
businesses to obtain Social Security num-
bers.

(F') The impact of such uses on privacy.
SEC. 6. TREATMENT OF SOCIAL SECURITY NUM-

BERS ON GOVERNMENT DOCU-
MENTS.

(a) PROHIBITION OF USE OF SOCIAL SECURITY
ACCOUNT NUMBERS ON CHECKS ISSUED FOR
PAYMENT BY GOVERNMENTAL AGENCIES.—

(1) IN GENERAL.—Section 205(c)(2)(C) of the
Social Security Act (42 U.S.C. 405(¢c)(2)(C)) is
amended by adding at the end the following:

“(x) No Federal, State, or local agency
may display the Social Security account
number of any individual, or any derivative
of such number, on any check issued for any
payment by the Federal, State, or local
agency.”’.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall apply with re-
spect to violations of section 205(¢c)(2)(C)(x)
of the Social Security Act (42 TU.S.C.
405(¢)(2)(C)(x)), as added by paragraph (1), oc-
curring after the date that is 3 years after
the date of enactment of this Act.

(b) PROHIBITION OF INMATE ACCESS TO SoO-
CIAL SECURITY ACCOUNT NUMBERS.—

(1) IN GENERAL.—Section 205(c)(2)(C) of the
Social Security Act (42 U.S.C. 405(c)(2)(C))
(as amended by subsection (b)) is amended by
adding at the end the following:

‘“(xi) No Federal, State, or local agency
may employ, or enter into a contract for the
use or employment of, prisoners in any ca-
pacity that would allow such prisoners ac-
cess to the Social Security account numbers
of other individuals. For purposes of this
clause, the term ‘prisoner’ means an indi-
vidual confined in a jail, prison, or other
penal institution or correctional facility
pursuant to such individual’s conviction of a
criminal offense.”’.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall apply with re-
spect to employment of prisoners, or entry
into contract with prisoners, after the date
that is 1 year after the date of enactment of
this Act.

SEC. 7. LIMITS ON PERSONAL DISCLOSURE OF A
SOCIAL SECURITY NUMBER FOR
CONSUMER TRANSACTIONS.

(a) IN GENERAL.—Part A of title XI of the
Social Security Act (42 U.S.C. 1301 et seq.) is
amended by adding at the end the following:
“SEC. 1150A. LIMITS ON PERSONAL DISCLOSURE

OF A SOCIAL SECURITY NUMBER
FOR CONSUMER TRANSACTIONS.

‘“(a) IN GENERAL.—A commercial entity
may not require an individual to provide the
individual’s Social Security number when
purchasing a commercial good or service or
deny an individual the good or service for re-
fusing to provide that number except—
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‘(1) for any purpose relating to—

‘“‘(A) obtaining a consumer report for any
purpose permitted under the Fair Credit Re-
porting Act;

‘(B) a background check of the individual
conducted by a landlord, lessor, employer,
voluntary service agency, or other entity as
determined by the Attorney General;

‘(C) law enforcement; or

‘(D) a Federal, State, or local law require-
ment; or

‘(2) if the Social Security number is nec-
essary to verify the identity of the consumer
to effect, administer, or enforce the specific
transaction requested or authorized by the
consumer, or to prevent fraud.

“(b) APPLICATION OF CIVIL MONEY PEN-
ALTIES.—A violation of this section shall be
deemed to be a violation of section
1129(a)(3)(F).

‘“(c) APPLICATION OF CRIMINAL PENALTIES.—
A violation of this section shall be deemed to
be a violation of section 208(a)(8).

“(d) LIMITATION ON CLASS ACTIONS.—No
class action alleging a violation of this sec-
tion shall be maintained under this section
by an individual or any private party in Fed-
eral or State court.

‘“(e) STATE ATTORNEY GENERAL ENFORCE-
MENT.—

‘(1) IN GENERAL.—

““(A) CIVIL ACTIONS.—In any case in which
the attorney general of a State has reason to
believe that an interest of the residents of
that State has been or is threatened or ad-
versely affected by the engagement of any
person in a practice that is prohibited under
this section, the State, as parens patriae,
may bring a civil action on behalf of the resi-
dents of the State in a district court of the
United States of appropriate jurisdiction
to—

‘(i) enjoin that practice;

‘“(ii) enforce compliance with such section;

‘“(iii) obtain damages, restitution, or other
compensation on behalf of residents of the
State; or

‘(iv) obtain such other relief as the court
may consider appropriate.

“(B) NOTICE.—

‘(i) IN GENERAL.—Before filing an action
under subparagraph (A), the attorney gen-
eral of the State involved shall provide to
the Attorney General—

“(I) written notice of the action; and

““(IT1) a copy of the complaint for the ac-
tion.

““(ii) EXEMPTION.—

‘(I) IN GENERAL.—Clause (i) shall not apply
with respect to the filing of an action by an
attorney general of a State under this sub-
section, if the State attorney general deter-
mines that it is not feasible to provide the
notice described in such subparagraph before
the filing of the action.

““(IT) NOTIFICATION.—With respect to an ac-
tion described in subclause (I), the attorney
general of a State shall provide notice and a
copy of the complaint to the Attorney Gen-
eral at the same time as the State attorney
general files the action.

*“(2) INTERVENTION.—

“(A) IN GENERAL.—On receiving notice
under paragraph (1)(B), the Attorney General
shall have the right to intervene in the ac-
tion that is the subject of the notice.

‘(B) EFFECT OF INTERVENTION.—If the At-
torney General intervenes in the action
under paragraph (1), the Attorney General
shall have the right to be heard with respect
to any matter that arises in that action.

‘‘(3) CONSTRUCTION.—For purposes of bring-
ing any civil action under paragraph (1),
nothing in this section shall be construed to
prevent an attorney general of a State from
exercising the powers conferred on such at-
torney general by the laws of that State to—

“‘(A) conduct investigations;
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‘“(B) administer oaths or affirmations; or

‘“(C) compel the attendance of witnesses or
the production of documentary and other
evidence.

‘“(4) ACTIONS BY THE ATTORNEY GENERAL OF
THE UNITED STATES.—In any case in which an
action is instituted by or on behalf of the At-
torney General for violation of a practice
that is prohibited under this section, no
State may, during the pendency of that ac-
tion, institute an action under paragraph (1)
against any defendant named in the com-
plaint in that action for violation of that
practice.

¢“(5) VENUE; SERVICE OF PROCESS.—

‘“(A) VENUE.—Any action brought under
paragraph (1) may be brought in the district
court of the United States that meets appli-
cable requirements relating to venue under
section 1391 of title 28, United States Code.

‘(B) SERVICE OF PROCESS.—In an action
brought under paragraph (1), process may be
served in any district in which the defend-
ant—

‘(i) is an inhabitant; or

‘(ii) may be found.

‘“(f) SUNSET.—This section shall not apply
on or after the date that is 6 years after the
effective date of this section.”.

(b) EVALUATION AND REPORT.—Not later
than the date that is 6 years and 6 months
after the date of enactment of this Act, the
Attorney General, in consultation with the
chairman of the Federal Trade Commission,
shall issue a report evaluating the effective-
ness and efficiency of section 1150A of the
Social Security Act (as added by subsection
(a)) and shall make recommendations to
Congress as to any legislative action deter-
mined to be necessary or advisable with re-
spect to such section, including a rec-
ommendation regarding whether to reau-
thorize such section.

(c) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to re-
quests to provide a Social Security number
occurring after the date that is 1 year after
the date of enactment of this Act.

SEC. 8. EXTENSION OF CIVIL MONETARY PEN-
ALTIES FOR MISUSE OF A SOCIAL
SECURITY NUMBER.

(a) TREATMENT OF WITHHOLDING OF MATE-
RIAL FACTS.—

(1) CiviL PENALTIES.—The first sentence of
section 1129(a)(1) of the Social Security Act
(42 U.S.C. 1320a-8(a)(1)) is amended—

(A) by striking ‘“who” and inserting
“who—"";

(B) by striking ‘“‘makes’ and all that fol-
lows through ‘‘shall be subject to” and in-
serting the following:

‘“(A) makes, or causes to be made, a state-
ment or representation of a material fact,
for use in determining any initial or con-
tinuing right to or the amount of monthly
insurance benefits under title II or benefits
or payments under title VIII or XVI, that the
person knows or should know is false or mis-
leading;

“(B) makes such a statement or represen-
tation for such use with knowing disregard
for the truth; or

‘“(C) omits from a statement or representa-
tion for such use, or otherwise withholds dis-
closure of, a fact which the individual knows
or should know is material to the determina-
tion of any initial or continuing right to or
the amount of monthly insurance benefits
under title II or benefits or payments under
title VIII or XVI and the individual knows,
or should know, that the statement or rep-
resentation with such omission is false or
misleading or that the withholding of such
disclosure is misleading, shall be subject to’’;

(C) by inserting ‘‘or each receipt of such
benefits while withholding disclosure of such
fact” after ‘‘each such statement or rep-
resentation’’;
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(D) by inserting ‘‘or because of such with-
holding of disclosure of a material fact”
after ‘“‘because of such statement or rep-
resentation’; and

(E) by inserting ‘‘or such a withholding of
disclosure’ after ‘‘such a statement or rep-
resentation’.

(2) ADMINISTRATIVE PROCEDURE FOR IMPOS-
ING PENALTIES.—The first sentence of section
1129A(a) of the Social Security Act (42 U.S.C.
1320a-8a(a)) is amended—

(A) Dby striking ‘“who”
“who—""; and

(B) by striking ‘“‘makes’ and all that fol-
lows through ‘‘shall be subject to”’ and in-
serting the following:

‘(1) makes, or causes to be made, a state-
ment or representation of a material fact,
for use in determining any initial or con-
tinuing right to or the amount of monthly
insurance benefits under title II or benefits
or payments under title VIII or XVI, that the
person knows or should know is false or mis-
leading;

‘(2) makes such a statement or representa-
tion for such use with knowing disregard for
the truth; or

““(3) omits from a statement or representa-
tion for such use, or otherwise withholds dis-
closure of, a fact which the individual knows
or should know is material to the determina-
tion of any initial or continuing right to or
the amount of monthly insurance benefits
under title II or benefits or payments under
title VIII or XVI and the individual knows,
or should know, that the statement or rep-
resentation with such omission is false or
misleading or that the withholding of such
disclosure is misleading, shall be subject to’’.

(b) APPLICATION OF CIVIL MONEY PENALTIES
TO ELEMENTS OF CRIMINAL VIOLATIONS.—Sec-
tion 1129(a) of the Social Security Act (42
U.S.C. 1320a-8(a)), as amended by subsection
(a)(1), is amended—

(1) by redesignating paragraph (2) as para-
graph (4);

(2) by redesignating the last sentence of
paragraph (1) as paragraph (2) and inserting
such paragraph after paragraph (1); and

(3) by inserting after paragraph (2) (as so
redesignated) the following:

“(3) Any person (including an organization,
agency, or other entity) who—

““(A) uses a Social Security account num-
ber that such person knows or should know
has been assigned by the Commissioner of
Social Security (in an exercise of authority
under section 205(c)(2) to establish and main-
tain records) on the basis of false informa-
tion furnished to the Commissioner by any
person;

‘(B) falsely represents a number to be the
Social Security account number assigned by
the Commissioner of Social Security to any
individual, when such person Kknows or
should know that such number is not the So-
cial Security account number assigned by
the Commissioner to such individual;

‘“(C) knowingly alters a Social Security
card issued by the Commissioner of Social
Security, or possesses such a card with in-
tent to alter it;

‘(D) knowingly displays, sells, or pur-
chases a card that is, or purports to be, a
card issued by the Commissioner of Social
Security, or possesses such a card with in-
tent to display, purchase, or sell it;

‘“‘(E) counterfeits a Social Security card, or
possesses a counterfeit Social Security card
with intent to display, sell, or purchase it;

‘“(F) discloses, uses, compels the disclosure
of, or knowingly displays, sells, or purchases
the Social Security account number of any
person in violation of the laws of the United
States;

‘“(G) with intent to deceive the Commis-
sioner of Social Security as to such person’s
true identity (or the true identity of any

and inserting
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other person) furnishes or causes to be fur-
nished false information to the Commis-
sioner with respect to any information re-
quired by the Commissioner in connection
with the establishment and maintenance of
the records provided for in section 205(c)(2);

‘““(H) offers, for a fee, to acquire for any in-
dividual, or to assist in acquiring for any in-
dividual, an additional Social Security ac-
count number or a number which purports to
be a Social Security account number; or

‘() being an officer or employee of a Fed-
eral, State, or local agency in possession of
any individual’s Social Security account
number, willfully acts or fails to act so as to
cause a violation by such agency of clause
(vi)(II) or (x) of section 205(c)(2)(C), shall be
subject to, in addition to any other penalties
that may be prescribed by law, a civil money
penalty of not more than $5,000 for each vio-
lation. Such person shall also be subject to
an assessment, in lieu of damages sustained
by the United States resulting from such
violation, of not more than twice the
amount of any benefits or payments paid as
a result of such violation.”.

(¢) CLARIFICATION OF TREATMENT OF RECOV-
ERED AMOUNTS.—Section 1129(e)(2)(B) of the
Social Security Act (42 U.S.C. 1320a—
8(e)(2)(B)) is amended by striking ‘“‘In the
case of amounts recovered arising out of a
determination relating to title VIII or XVI,”
and inserting ‘“‘In the case of any other
amounts recovered under this section,”.

(d) CONFORMING AMENDMENTS.—

(1) Section 1129(b)(3)(A) of the Social Secu-
rity Act (42 U.S.C. 1320a-8(b)(3)(A)) is amend-
ed by striking ‘‘charging fraud or false state-
ments’.

(2) Section 1129(c)(1) of the Social Security
Act (42 U.S.C. 1320a-8(c)(1)) is amended by
striking ‘‘and representations’ and inserting
‘“, representations, or actions’.

(3) Section 1129(e)(1)(A) of the Social Secu-
rity Act (42 U.S.C. 1320a-8(e)(1)(A)) is amend-
ed by striking ‘‘statement or representation
referred to in subsection (a) was made’ and
inserting ‘‘violation occurred”.

(e) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
section shall apply with respect to violations
of sections 1129 and 1129A of the Social Secu-
rity Act (42 U.S.C. 1320-8 and 1320a-8a), as
amended by this section, committed after
the date of enactment of this Act.

(2) VIOLATIONS BY GOVERNMENT AGENTS IN
POSSESSION OF SOCIAL SECURITY NUMBERS.—
Section 1129(a)(3)(I) of the Social Security
Act (42 U.S.C. 1320a-8(a)(3)(I1)), as added by
subsection (b), shall apply with respect to
violations of that section occurring on or
after the effective date described in section
3(c).

(f) REPEAL.—Section 201 of the Social Secu-
rity Protection Act of 2004 is repealed.

SEC. 9. CRIMINAL PENALTIES FOR THE MISUSE
OF A SOCIAL SECURITY NUMBER.

(a) PROHIBITION OF WRONGFUL USE AS PER-
SONAL IDENTIFICATION NUMBER.—No person
may obtain any individual’s Social Security
number for purposes of locating or identi-
fying an individual with the intent to phys-
ically injure, harm, or use the identity of the
individual for any illegal purpose.

(b) CRIMINAL SANCTIONS.—Section 208(a) of
the Social Security Act (42 U.S.C. 408(a)) is
amended—

(1) in paragraph (8), by inserting ‘‘or’’ after
the semicolon; and

(2) by inserting after paragraph (8) the fol-
lowing:

‘“(9) except as provided in subsections (e)
and (f) of section 1028B of title 18, United
States Code, knowingly and willfully dis-
plays, sells, or purchases (as those terms are
defined in section 1028B(a) of title 18, United
States Code) any individual’s Social Secu-
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rity account number without having met the
prerequisites for consent under section
1028B(d) of title 18, United States Code; or

‘(10) obtains any individual’s Social Secu-
rity number for the purpose of locating or
identifying the individual with the intent to
injure or to harm that individual, or to use
the identity of that individual for an illegal
purpose;”’.

SEC. 10. CIVIL ACTIONS AND CIVIL PENALTIES.

(a) CIVIL ACTION IN STATE COURTS.—

(1) IN GENERAL.—Any individual aggrieved
by an act of any person in violation of this
Act or any amendments made by this Act
may, if otherwise permitted by the laws or
rules of the court of a State, bring in an ap-
propriate court of that State—

(A) an action to enjoin such violation;

(B) an action to recover for actual mone-
tary loss from such a violation, or to receive
up to $500 in damages for each such viola-
tion, whichever is greater; or

(C) both such actions.

It shall be an affirmative defense in any ac-
tion brought under this paragraph that the
defendant has established and implemented,
with due care, reasonable practices and pro-
cedures to effectively prevent violations of
the regulations prescribed under this Act. If
the court finds that the defendant willfully
or knowingly violated the regulations pre-
scribed under this subsection, the court may,
in its discretion, increase the amount of the
award to an amount equal to not more than
3 times the amount available under subpara-
graph (B).

(2) STATUTE OF LIMITATIONS.—An action
may be commenced under this subsection
not later than the earlier of—

(A) 5 years after the date on which the al-
leged violation occurred; or

(B) 3 years after the date on which the al-
leged violation was or should have been rea-
sonably discovered by the aggrieved indi-
vidual.

(3) NONEXCLUSIVE REMEDY.—The remedy
provided under this subsection shall be in ad-
dition to any other remedies available to the
individual.

(b) CIVIL PENALTIES.—

(1) IN GENERAL.—Any person who the At-
torney General determines has violated any
section of this Act or of any amendments
made by this Act shall be subject, in addi-
tion to any other penalties that may be pre-
scribed by law—

(A) to a civil penalty of not more than
$5,000 for each such violation; and

(B) to a civil penalty of not more than
$50,000, if the violations have occurred with
such frequency as to constitute a general
business practice.

(2) DETERMINATION OF VIOLATIONS.—ANy
willful violation committed contempora-
neously with respect to the Social Security
numbers of 2 or more individuals by means of
mail, telecommunication, or otherwise, shall
be treated as a separate violation with re-
spect to each such individual.

(3) ENFORCEMENT PROCEDURES.—The provi-
sions of section 1128A of the Social Security
Act (42 U.S.C. 1320a-7a), other than sub-
sections (a), (b), (f), (h), (i), (j), (m), and (n)
and the first sentence of subsection (c) of
such section, and the provisions of sub-
sections (d) and (e) of section 205 of such Act
(42 U.S.C. 405) shall apply to a civil penalty
action under this subsection in the same
manner as such provisions apply to a penalty
or proceeding under section 1128A(a) of such
Act (42 U.S.C. 1320a-7a(a)), except that, for
purposes of this paragraph, any reference in
section 1128A of such Act (42 U.S.C. 1320a-7a)
to the Secretary shall be deemed to be a ref-
erence to the Attorney General.

SEC. 11. FEDERAL INJUNCTIVE AUTHORITY.

In addition to any other enforcement au-

thority conferred under this Act or the
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amendments made by this Act, the Federal
Government shall have injunctive authority
with respect to any violation by a public en-
tity of any provision of this Act or of any
amendments made by this Act.

By Mrs. FEINSTEIN:

S. 239. A bill to require Federal agen-
cies, and persons engaged in interstate
commerce, in possession of data con-
taining sensitive personally identifi-
able information, to disclose any
breach of such information; to the
Committee on the Judiciary.

Mrs. FEINSTEIN. Mr. President, I
rise to introduce the Notification of
Risk to Personal Data Act.

It is vitally important that Congress
take immediate action to ensure that
individuals are notified when compa-
nies, Federal agencies, and other insti-
tutions suffer security breaches that
could jeopardize their personal infor-
mation.

The Notification of Risk to Personal
Data Act is a simple, straightforward
bill that would require that notice be
sent to individuals in the event of a
data breach which compromises their
personal information.

Providing individuals with knowl-
edge that their personal information
has been accessed by a hacker will
allow them to take action to prevent
or limit the damage caused by these se-
curity breaches.

The need for such legislation is, un-
fortunately, self-evident given the
spate of data breaches we have all read
and heard about. Unfortunately, al-
most every week we learn of a new
breach.

For example, there have been major
data breaches in just the last few
months at Boeing, UCLA, the Colorado
Department of Human Services,
Starbucks, the Chicago Voters’ Data-
base, and Akron Children’s Hospital.

Given this ongoing problem, it is not
surprising that Americans have made
it clear that they want Congress to act.
A September 2005 CBS News/New York
Times national poll on privacy and
identity theft found that 89 percent of
Americans are ‘‘concerned’” about the
theft of their personal identity infor-
mation and 68 percent of Americans
feel that Congress should do more to
regulate personal data and its collec-
tion.

According to the Federal Trade Com-
mission identity theft affects approxi-
mately 10 million Americans each
year. In 2004, there were 635,173 identity
theft and fraud complaints made to the
Federal Trade Commission’s Consumer
Sentinel. In 2004, identity fraud cost
Americans $52.6 billion dollars. Over
the past 2 years, approximately 18 mil-
lion individuals in this country have
been exposed or affected by identity
theft.

Data breaches threaten individual’s
economic and emotional well being. A
person whose identity is stolen can lose
thousands of dollars and it can take
months or even years for a person to
regain their good name and credit. So
when a data breach occurs, people have
a right to find out as soon as possible.



January 10, 2007

That is why I have introduced and
tried to pass legislation that would: re-
quire that the Federal Government and
business entities notify individuals
when there has been a security breach
involving their personal data; ensure
that the notice is provided without un-
reasonable delay; create very limited
exceptions to notification for national
security and law enforcement purposes,
as well as instances in which law en-
forcement certifies that there is no
threat of harm to the individual; pro-
vide civil remedies against those who
do not notify individuals and the provi-
sions of the bill would be enforced by
State attorney generals; and pre-empt
all state laws so that there is a single,
nationwide notification requirement.

I strongly believe that individuals
have a right to be notified when their
most sensitive information is com-
promised—because it is truly their in-
formation.

The instant legislation will give all
Americans more control and con-
fidence about the safety of their sen-
sitive personal information. They will
know when their data has been com-
promised so that they take the appro-
priate steps to protect themselves.

In November 2005, the Judiciary Com-
mittee approved the Personal Data Pri-
vacy and Security Act. That bill in-
cluded similar notification legislation.
Unfortunately, the Senate took no fur-
ther action and the bill expired at the
end of the 109th Congress.

Since then, the problem of identity
theft has worsened—there have been
numerous large scale data security
breaches involving companies, federal
agencies, and universities.

We cannot afford to keep waiting to
act. I urge the Senate to pass the Noti-
fication of Risk to Personal Data Act
to give Americans the information
they need to protect themselves from
identity theft.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 239

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Notification
of Risk to Personal Data Act of 2007".

SEC. 2. NOTICE TO INDIVIDUALS.

(a) IN GENERAL.—Any agency, or business
entity engaged in interstate commerce, that
uses, accesses, transmits, stores, disposes of
or collects sensitive personally identifiable
information shall, following the discovery of
a security breach of such information notify
any resident of the United States whose sen-
sitive personally identifiable information
has been, or is reasonably believed to have
been, accessed, or acquired.

(b) OBLIGATION OF OWNER OR LICENSEE.—

(1) NOTICE TO OWNER OR LICENSEE.—Any
agency, or business entity engaged in inter-
state commerce, that uses, accesses, trans-
mits, stores, disposes of, or collects sensitive
personally identifiable information that the
agency or business entity does not own or 1li-
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cense shall notify the owner or licensee of
the information following the discovery of a
security breach involving such information.

(2) NOTICE BY OWNER, LICENSEE OR OTHER
DESIGNATED THIRD PARTY.—Nothing in this
Act shall prevent or abrogate an agreement
between an agency or business entity re-
quired to give notice under this section and
a designated third party, including an owner
or licensee of the sensitive personally identi-
fiable information subject to the security
breach, to provide the notifications required
under subsection (a).

(3) BUSINESS ENTITY RELIEVED FROM GIVING
NOTICE.—A business entity obligated to give
notice under subsection (a) shall be relieved
of such obligation if an owner or licensee of
the sensitive personally identifiable informa-
tion subject to the security breach, or other
designated third party, provides such notifi-
cation.

(c) TIMELINESS OF NOTIFICATION.—

(1) IN GENERAL.—AII notifications required
under this section shall be made without un-
reasonable delay following the discovery by
the agency or business entity of a security
breach.

(2) REASONABLE DELAY.—Reasonable delay
under this subsection may include any time
necessary to determine the scope of the secu-
rity breach, prevent further disclosures, and
restore the reasonable integrity of the data
system and provide notice to law enforce-
ment when required.

(3) BURDEN OF PROOF.—The agency, busi-
ness entity, owner, or licensee required to
provide notification under this section shall
have the burden of demonstrating that all
notifications were made as required under
this Act, including evidence demonstrating
the necessity of any delay.

(d) DELAY OF NOTIFICATION AUTHORIZED FOR
LAW ENFORCEMENT PURPOSES.—

(1) IN GENERAL.—If a Federal law enforce-
ment agency determines that the notifica-
tion required under this section would im-
pede a criminal investigation, such notifica-
tion shall be delayed upon written notice
from such Federal law enforcement agency
to the agency or business entity that experi-
enced the breach.

(2) EXTENDED DELAY OF NOTIFICATION.—If
the notification required under subsection
(a) is delayed pursuant to paragraph (1), an
agency or business entity shall give notice 30
days after the day such law enforcement
delay was invoked unless a Federal law en-
forcement agency provides written notifica-
tion that further delay is necessary.

(3) LAW ENFORCEMENT IMMUNITY.—No cause
of action shall lie in any court against any
law enforcement agency for acts relating to
the delay of notification for law enforcement
purposes under this Act.

SEC. 3. EXEMPTIONS.

(a) EXEMPTION FOR NATIONAL SECURITY AND
LAW ENFORCEMENT.—

(1) IN GENERAL.—Section 2 shall not apply
to an agency if the agency certifies, in writ-
ing, that notification of the security breach
as required by section 2 reasonably could be
expected to—

(A) cause damage to the national security;
or

(B) hinder a law enforcement investigation
or the ability of the agency to conduct law
enforcement investigations.

(2) LIMITS ON CERTIFICATIONS.—An agency
may not execute a certification under para-
graph (1) to—

(A) conceal violations of law, inefficiency,
or administrative error;

(B) prevent embarrassment to a business
entity, organization, or agency; or

(C) restrain competition.

(3) NOTICE.—In every case in which an
agency issues a certification under para-
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graph (1), the certification, accompanied by
a description of the factual basis for the cer-
tification, shall be immediately provided to
the United States Secret Service.

(b) SAFE HARBOR.—An agency or business
entity will be exempt from the notice re-
quirements under section 2, if—

(1) a risk assessment concludes that there
is no significant risk that the security
breach has resulted in, or will result in,
harm to the individuals whose sensitive per-
sonally identifiable information was subject
to the security breach;

(2) without unreasonable delay, but not
later than 45 days after the discovery of a se-
curity breach, unless extended by the United
States Secret Service, the agency or business
entity notifies the United States Secret
Service, in writing, of—

(A) the results of the risk assessment; and

(B) its decision to invoke the risk assess-
ment exemption; and

(3) the United States Secret Service does
not indicate, in writing, within 10 days from
receipt of the decision, that notice should be
given.

(c) FINANCIAL FRAUD PREVENTION EXEMP-
TION.—

(1) IN GENERAL.—A business entity will be
exempt from the notice requirement under
section 2 if the business entity utilizes or
participates in a security program that—

(A) is designed to block the use of the sen-
sitive personally identifiable information to
initiate unauthorized financial transactions
before they are charged to the account of the
individual; and

(B) provides for notice to affected individ-
uals after a security breach that has resulted
in fraud or unauthorized transactions.

(2) LIMITATION.—The exemption by this
subsection does not apply if the information
subject to the security breach includes sen-
sitive personally identifiable information in
addition to the sensitive personally identifi-
able information identified in section 13.

SEC. 4. METHODS OF NOTICE.

An agency, or business entity shall be in
compliance with section 2 if it provides both:

(1) INDIVIDUAL NOTICE.—

(A) Written notification to the last known
home mailing address of the individual in
the records of the agency or business entity;

(B) Telephone notice to the individual per-
sonally; or

(C) E-mail notice, if the individual has con-
sented to receive such notice and the notice
is consistent with the provisions permitting
electronic transmission of notices under sec-
tion 101 of the Electronic Signatures in Glob-
al and National Commerce Act (15 U.S.C.
7001).

(2) MEDIA NOTICE.—Notice to major media
outlets serving a State or jurisdiction, if the
number of residents of such State whose sen-
sitive personally identifiable information
was, or is reasonably believed to have been,
acquired by an unauthorized person exceeds
5,000.

SEC. 5. CONTENT OF NOTIFICATION.

(a) IN GENERAL.—Regardless of the method
by which notice is provided to individuals
under section 4, such notice shall include, to
the extent possible—

(1) a description of the categories of sen-
sitive personally identifiable information
that was, or is reasonably believed to have
been, acquired by an unauthorized person;

(2) a toll-free number—

(A) that the individual may use to contact
the agency or business entity, or the agent
of the agency or business entity; and

(B) from which the individual may learn
what types of sensitive personally identifi-
able information the agency or business enti-
ty maintained about that individual; and
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(3) the toll-free contact telephone numbers
and addresses for the major credit reporting
agencies.

(b) ADDITIONAL CONTENT.—Notwithstanding
section 10, a State may require that a notice
under subsection (a) shall also include infor-
mation regarding victim protection assist-
ance provided for by that State.

SEC. 6. COORDINATION OF NOTIFICATION WITH
CREDIT REPORTING AGENCIES.

If an agency or business entity is required
to provide notification to more than 1,000 in-
dividuals under section 2(a), the agency or
business entity shall also notify, without un-
reasonable delay, all consumer reporting
agencies that compile and maintain files on
consumers on a nationwide basis (as defined
in section 603(p) of the Fair Credit Reporting
Act (156 U.S.C. 168la(p)) of the timing and dis-
tribution of the notices.

SEC. 7. NOTICE TO LAW ENFORCEMENT.

(a) SECRET SERVICE.—Any business entity
or agency shall give notice of a security
breach to the United States Secret Service
if—

(1) the number of individuals whose sen-
sitive personally identifying information
was, or is reasonably believed to have been
acquired by an unauthorized person exceeds
10,000;

(2) the security breach involves a database,
networked or integrated databases, or other
data system containing the sensitive person-
ally identifiable information of more than
1,000,000 individuals nationwide;

(3) the security breach involves databases
owned by the Federal Government; or

(4) the security breach involves primarily
sensitive personally identifiable information
of employees and contractors of the Federal
Government involved in national security or
law enforcement.

(b) NOTICE TO OTHER LAW ENFORCEMENT
AGENCIES.—The United States Secret Service
shall be responsible for notifying—

(1) the Federal Bureau of Investigation, if
the security breach involves espionage, for-
eign counterintelligence, information pro-
tected against unauthorized disclosure for
reasons of national defense or foreign rela-
tions, or Restricted Data (as that term is de-
fined in section 11y of the Atomic Energy
Act of 1954 (42 U.S.C. 2014(y)), except for of-
fenses affecting the duties of the United
States Secret Service under section 3056(a) of
title 18, United States Code;

(2) the United States Postal Inspection
Service, if the security breach involves mail
fraud; and

(3) the attorney general of each State af-
fected by the security breach.

(c) 14-DAY RULE.—The notices to Federal
law enforcement and the attorney general of
each State affected by a security breach re-
quired under this section shall be delivered
as promptly as possible, but not later than 14
days after discovery of the events requiring
notice.

SEC. 8. ENFORCEMENT.

(a) CIVIL ACTIONS BY THE ATTORNEY GEN-
ERAL.—The Attorney General may bring a
civil action in the appropriate United States
district court against any business entity
that engages in conduct constituting a viola-
tion of this Act and, upon proof of such con-
duct by a preponderance of the evidence,
such business entity shall be subject to a
civil penalty of not more than $1,000 per day
per individual whose sensitive personally
identifiable information was, or is reason-
ably believed to have been, accessed or ac-
quired by an unauthorized person, up to a
maximum of $50,000 per person.

(b) INJUNCTIVE ACTIONS BY THE ATTORNEY
GENERAL.—

(1) IN GENERAL.—If it appears that a busi-
ness entity has engaged, or is engaged, in
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any act or practice constituting a violation
of this Act, the Attorney General may peti-
tion an appropriate district court of the
United States for an order—

(A) enjoining such act or practice; or

(B) enforcing compliance with this Act.

(2) ISSUANCE OF ORDER.—A court may issue
an order under paragraph (1), if the court
finds that the conduct in question con-
stitutes a violation of this Act.

(c) OTHER RIGHTS AND REMEDIES.—The
rights and remedies available under this Act
are cumulative and shall not affect any
other rights and remedies available under
law.

(d) FRAUD ALERT.—Section 605A(b)(1) of the
Fair Credit Reporting Act (156 U.S.C. 168lc—
1(b)(1)) is amended by inserting *‘, or evi-
dence that the consumer has received notice
that the consumer’s financial information
has or may have been compromised,” after
‘‘identity theft report’.

SEC. 9. ENFORCEMENT BY STATE ATTORNEYS
GENERAL.

(a) IN GENERAL.—

(1) CIVIL ACTIONS.—In any case in which the
attorney general of a State or any State or
local law enforcement agency authorized by
the State attorney general or by State stat-
ute to prosecute violations of consumer pro-
tection law, has reason to believe that an in-
terest of the residents of that State has been
or is threatened or adversely affected by the
engagement of a business entity in a practice
that is prohibited under this Act, the State
or the State or local law enforcement agency
on behalf of the residents of the agency’s ju-
risdiction, may bring a civil action on behalf
of the residents of the State or jurisdiction
in a district court of the United States of ap-
propriate jurisdiction or any other court of
competent jurisdiction, including a State
court, to—

(A) enjoin that practice;

(B) enforce compliance with this Act; or

(C) civil penalties of not more than $1,000
per day per individual whose sensitive per-
sonally identifiable information was, or is
reasonably believed to have been, accessed or
acquired by an unauthorized person, up to a
maximum of $50,000 per day.

(2) NOTICE.—

(A) IN GENERAL.—Before filing an action
under paragraph (1), the attorney general of
the State involved shall provide to the At-
torney General of the United States—

(i) written notice of the action; and

(ii) a copy of the complaint for the action.

(B) EXEMPTION.—

(i) IN GENERAL.—Subparagraph (A) shall
not apply with respect to the filing of an ac-
tion by an attorney general of a State under
this Act, if the State attorney general deter-
mines that it is not feasible to provide the
notice described in such subparagraph before
the filing of the action.

(ii) NOTIFICATION.—In an action described
in clause (i), the attorney general of a State
shall provide notice and a copy of the com-
plaint to the Attorney General at the time
the State attorney general files the action.

(b) FEDERAL PROCEEDINGS.—Upon receiving
notice under subsection (a)(2), the Attorney
General shall have the right to—

(1) move to stay the action, pending the
final disposition of a pending Federal pro-
ceeding or action;

(2) initiate an action in the appropriate
United States district court under section 8
and move to consolidate all pending actions,
including State actions, in such court;

(3) intervene in an action brought under
subsection (a)(2); and

(4) file petitions for appeal.

(c) PENDING PROCEEDINGS.—If the Attorney
General has instituted a proceeding or action
for a violation of this Act or any regulations
thereunder, no attorney general of a State
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may, during the pendency of such proceeding
or action, bring an action under this Act
against any defendant named in such crimi-
nal proceeding or civil action for any viola-
tion that is alleged in that proceeding or ac-
tion.

(d) RULE OoF CONSTRUCTION.—For purposes
of bringing any civil action under subsection
(a), nothing in this Act regarding notifica-
tion shall be construed to prevent an attor-
ney general of a State from exercising the
powers conferred on such attorney general
by the laws of that State to—

(1) conduct investigations;

(2) administer oaths or affirmations; or

(3) compel the attendance of witnesses or
the production of documentary and other
evidence.

(e) VENUE; SERVICE OF PROCESS.—

(1) VENUE.—Any action brought under sub-
section (a) may be brought in—

(A) the district court of the United States
that meets applicable requirements relating
to venue under section 1391 of title 28, United
States Code; or

(B) another court of competent jurisdic-
tion.

(2) SERVICE OF PROCESS.—In an action
brought under subsection (a), process may be
served in any district in which the defend-
ant—

(A) is an inhabitant; or

(B) may be found.

(f) No PRIVATE CAUSE OF ACTION.—Nothing
in this Act establishes a private cause of ac-
tion against a business entity for violation
of any provision of this Act.

SEC. 10. EFFECT ON FEDERAL AND STATE LAW.

The provisions of this Act shall supersede
any other provision of Federal law or any
provision of law of any State relating to no-
tification of a security breach, except as pro-
vided in section 5(b).

SEC. 11. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated
such sums as may be necessary to cover the
costs incurred by the United States Secret
Service to carry out investigations and risk
assessments of security breaches as required
under this Act.

SEC. 12. REPORTING ON RISK ASSESSMENT EX-
EMPTIONS.

The United States Secret Service shall re-
port to Congress not later than 18 months
after the date of enactment of this Act, and
upon the request by Congress thereafter,
on—

(1) the number and nature of the security
breaches described in the notices filed by
those business entities invoking the risk as-
sessment exemption under section 3(b) of
this Act and the response of the United
States Secret Service to such notices; and

(2) the number and nature of security
breaches subject to the national security and
law enforcement exemptions under section
3(a) of this Act.

SEC. 13. DEFINITIONS.

In this Act, the following definitions shall
apply:

(1) AGENCY.—The term ‘‘agency’’ has the
same meaning given such term in section 551
of title 5, United States Code.

(2) AFFILIATE.—The term ‘‘affiliate’” means
persons related by common ownership or by
corporate control.

(3) BUSINESS ENTITY.—The term ‘‘business
entity” means any organization, corpora-
tion, trust, partnership, sole proprietorship,
unincorporated association, venture estab-
lished to make a profit, or nonprofit, and
any contractor, subcontractor, affiliate, or
licensee thereof engaged in interstate com-
merce.
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(4) PERSONALLY IDENTIFIABLE INFORMA-
TION.—The term ‘‘personally identifiable in-
formation’” means any information, or com-
pilation of information, in electronic or dig-
ital form serving as a means of identifica-
tion, as defined by section 1028(d)(7) of title
18, United State Code.

(5) SECURITY BREACH.—

(A) IN GENERAL.—The term ‘‘security
breach’” means compromise of the security,
confidentiality, or integrity of computerized
data through misrepresentation or actions
that result in, or there is a reasonable basis
to conclude has resulted in, acquisition of or
access to sensitive personally identifiable in-
formation that is unauthorized or in excess
of authorization.

(B) EXCLUSION.—The
breach’ does not include—

(i) a good faith acquisition of sensitive per-
sonally identifiable information by a busi-
ness entity or agency, or an employee or
agent of a business entity or agency, if the
sensitive personally identifiable information
is not subject to further unauthorized disclo-
sure; or

(ii) the release of a public record not other-
wise subject to confidentiality or nondisclo-
sure requirements.

(6) SENSITIVE PERSONALLY IDENTIFIABLE IN-
FORMATION.—The term ‘‘sensitive personally
identifiable information’” means any infor-
mation or compilation of information, in
electronic or digital form that includes—

(A) an individual’s first and last name or
first initial and last name in combination
with any 1 of the following data elements:

(i) A non-truncated social security number,
driver’s license number, passport number, or
alien registration number.

(ii) Any 2 of the following:

(I) Home address or telephone number.

(IT) Mother’s maiden name, if identified as
such.

(IIT) Month, day, and year of birth.

(iii) Unique biometric data such as a finger
print, voice print, a retina or iris image, or
any other unique physical representation.

(iv) A unique account identifier, electronic
identification number, user name, or routing
code in combination with any associated se-
curity code, access code, or password that is
required for an individual to obtain money,
goods, services or any other thing of value;
or

(B) a financial account number or credit or
debit card number in combination with any
security code, access code or password that
is required for an individual to obtain
money, goods, services or any other thing of
value.

SEC. 14. EFFECTIVE DATE.

This Act shall take effect on the expiration
of the date which is 90 days after the date of
enactment of this Act.

term ‘“‘security

By Mr. CRAIG (for himself, Mr.
DOMENICI, Mr. BINGAMAN, Mr.
ENZI, Mr. STEVENS, Mr. BEN-
NETT, Ms. MURKOWSKI, and Mr.
BUNNING):

S. 240. A Dbill to reauthorize and
amend the National Geologic Mapping
Act of 1992; to the Committee on En-
ergy and Natural Resources.

Mr. CRAIG. Mr. President, I am
today introducing, along with Senators
DOMENICI, BINGAMAN, ENZI, STEVENS,
BENNETT, MURKOWSKI, and BUNNING,
the National Geologic Maping Reau-
thorization Act of 2007. This is an act
that has been very beneficial to the Na-
tion and deserves to be reauthorized.

The National Geologic Mapping Act
was originally signed into law in 1992,
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creating the National Cooperative Geo-
logic Mapping Program (NCGMP). This
program exists as a partnership be-
tween the USGS and the State geologi-
cal surveys, whose purpose is to pro-
vide the Nation with urgently-needed
geologic maps that can be and are used
by a diverse clientele. These maps are
vital to understanding groundwater re-
gimes, mineral resources, geologic haz-
ards such as landslides and earth-
quakes, and geology essential for all
types of land use planning; as well as
providing basic scientific data. The
NCGMP contains three parts;
FedMap—the U.S. Geological Survey’s
geologic mapping program, StateMap—
the State geological survey’s part of
the act, and EdMap—a program to en-
courage the training of future geologic
mappers at our colleges and univer-
sities. All three components are re-
viewed annually by a Federal Advisory
Committee to ensure program effec-
tiveness and to provide future guid-
ance.

FedMap geologic mapping priorities
are determined by the needs of Federal
land-management agencies, regional
customer forums, and cooperatively
with the State geological surveys.
FedMap also coordinates national geo-
logic mapping standards. StateMap is a
competitive program wherein the
States submit proposals for geologic
mapping that are critiqued by a peer
review panel. A requirement of this
section of the legislation is that each
Federal dollar be matched one-for-one
with State funds. Each participating
State has a State Advisory Committee
to ensure that its proposal addresses
priority areas and needs as determined
in the NGMA. The success of this pro-
gram ensured reauthorization of simi-
lar legislation in 1997 and in 1999 with
widespread bipartisan support in both
the House and Senate.

To date, millions of dollars been
awarded to State geological surveys
through StateMap, and these Federal
dollars have been more than matched
by State dollars. The high quality geo-
logic maps produced will be used by a
very broad base of customers including
geotechnical consultants, Federal,
State and local land managers, and
mineral and energy exploration compa-
nies. Information on how to obtain all
of these maps is provided on the Inter-
net by the National Geologic Map
Database, allowing ease of access for
all users.

EdMap has trained over 550 univer-
sity students at 118 universities across
the Nation. The best testament to the
quality of this training are its bene-
ficiaries—an unusually high percentage
of these students go on to careers in
Earth Science, becoming university
professors, energy company explo-
ration scientists, or mapping special-
ists themselves. Their EdMap program
experience provides them with a re-
markable self-confidence, having com-
pleted a difficult and independent field
mapping experience.

The National Geologic Mapping Re-
authorization Act benefits numerous
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citizens every day by assuring there is
accurate, usable geologic information
available to communities and individ-
uals so that safe, educated resource use
decisions can be made. I encourage my
colleagues to support this legislation
and am committed to its timely con-
sideration.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 240

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘National
Geologic Mapping Reauthorization Act of
2007,

SEC. 2. FINDINGS.

Section 2(a) of the National Geologic Map-
ping Act of 1992 (43 U.S.C. 3la(a)) is amend-
ed—

(1) by striking paragraph (1) and inserting
the following:

‘(1) although significant progress has been
made in the production of geologic maps
since the establishment of the national coop-
erative geologic mapping program in 1992, no
modern, digital, geologic map exists for ap-
proximately 75 percent of the TUnited
States;”’; and

(2) in paragraph (2)—

(A) in subparagraph (C), by inserting
“‘homeland and” after ‘‘planning for’’;

(B) in subparagraph (E), by striking ‘‘pre-
dicting’’ and inserting ‘‘identifying’’;

(C) in subparagraph (I), by striking ‘“‘and”
after the semicolon at the end;

(D) by redesignating subparagraph (J) as
subparagraph (K); and

(E) by inserting after subparagraph (I) the
following:

“(J) recreation and public awareness; and’’;
and

(3) in paragraph (9), by striking ‘‘impor-
tant’ and inserting ‘‘available’.

SEC. 3. PURPOSE.

Section 2(b) of the National Geologic Map-
ping Act of 1992 (43 U.S.C. 3la(b)) is amended
by inserting ‘‘and management’’ before the
period at the end.

SEC. 4. DEADLINES FOR ACTIONS BY THE UNITED
STATES GEOLOGICAL SURVEY.

Section 4(b)(1) of the National Geologic
Mapping Act of 1992 (43 U.S.C. 3lc(b)(1)) is
amended in the second sentence—

(1) in subparagraph (A), by striking ‘“‘not
later than” and all that follows through the
semicolon and inserting ‘‘not later than 1
year after the date of enactment of the Na-
tional Geologic Mapping Reauthorization
Act of 2007;”’;

(2) in subparagraph (B), by striking ‘‘not
later than” and all that follows through ‘in
accordance’ and inserting ‘‘not later than 1
year after the date of enactment of the Na-
tional Geologic Mapping Reauthorization
Act of 2007 in accordance’’; and

(3) in the matter preceding clause (i) of
subparagraph (C), by striking ‘‘not later
than’’ and all that follows through ‘‘submit’’
and inserting ‘‘submit biennially”’.

SEC. 5. GEOLOGIC MAPPING PROGRAM OBJEC-
TIVES.

Section 4(c)(2) of the National Geologic
Mapping Act of 1992 (43 U.S.C. 3lc(c)(2)) is
amended—

(1) by striking ‘‘geophysical-map data base,
geochemical-map data base, and a’’; and

(2) by striking ‘‘provide’” and inserting
“provides’’.
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SEC. 6. GEOLOGIC MAPPING PROGRAM COMPO-
NENTS.

Section 4(d)(1)(B)(ii) of the National Geo-
logic Mapping Act of 1992 (43 U.S.C.
3lc(d)(1)(B)(ii)) is amended—

(1) in subclause (I), by striking ‘‘and’’ after
the semicolon at the end;

(2) in subclause (II), by striking the period
at the end and inserting ‘‘; and’’; and

(3) by adding at the end the following:

“‘(IIT) the needs of land management agen-
cies of the Department of the Interior.”.

SEC. 7. GEOLOGIC MAPPING ADVISORY COM-
MITTEE.

(a) MEMBERSHIP.—Section 5(a) of the Na-
tional Geologic Mapping Act of 1992 (43
U.S.C. 31d(a)) is amended—

(1) in paragraph (2)—

(A) by inserting ‘‘the Secretary of the Inte-
rior or a designee from a land management
agency of the Department of the Interior,”
after ‘‘Administrator of the Environmental
Protection Agency or a designee,’’;

(B) by inserting ‘‘and’ after ‘‘Energy or a
designee,”; and

(C) by striking ‘‘, and the Assistant to the
President for Science and Technology or a
designee’’; and

(2) in paragraph (3)—

(A) by striking ‘“Not later than’ and all
that follows through ‘‘consultation” and in-
serting ‘‘In consultation’’;

(B) by striking ‘‘Chief Geologist, as Chair-
man’’ and inserting ‘‘Associate Director for
Geology, as Chair’’; and

(C) by striking ‘‘one representative from
the private sector’” and inserting ‘2 rep-
resentatives from the private sector’.

(b) DUTIES.—Section 5(b) of the National
Geologic Mapping Act of 1992 (43 U.S.C.
31d(b)) is amended—

(1) in paragraph (2), by striking ‘‘and” at
the end;

(2) by redesignating paragraph (3) as para-
graph (4); and

(3) by inserting after paragraph (2) the fol-
lowing:

‘“(3) provide a scientific overview of geo-
logic maps (including maps of geologic-based
hazards) used or disseminated by Federal
agencies for regulation or land-use planning;
and’’.

(c) CONFORMING AMENDMENT.—Section
5(a)(1) of the National Geologic Mapping Act
of 1992 (43 U.S.C. 3ld(a)(1)) is amended by

striking ‘‘10-member’’ and inserting ‘‘11-
member”’.
SEC. 8. FUNCTIONS OF NATIONAL GEOLOGIC-MAP

DATABASE.

Section 7(a) of the National Geologic Map-
ping Act of 1992 (43 U.S.C. 31f(a)) is amend-
ed—

(1) in paragraph (1), by striking ‘‘geologic
map’’ and inserting ‘‘geologic-map’’; and

(2) in paragraph (2), by striking subpara-
graph (A) and inserting the following:

‘“(A) all maps developed with funding pro-
vided by the National Cooperative Geologic
Mapping Program, including under the Fed-
eral, State, and education components;”’.
SEC. 9. BIENNIAL REPORT.

Section 8 of the National Geologic Mapping
Act of 1992 (43 U.S.C. 31g) is amended by
striking ‘“Not later’” and all that follows
through ‘‘biennially” and inserting ‘‘Not
later than 3 years after the date of enact-
ment of the National Geologic Mapping Re-
authorization Act of 2007 and biennially’’.
SEC. 10. AUTHORIZATION OF APPROPRIATIONS;

ALLOCATION.

Section 9 of the National Geologic Mapping
Act of 1992 (43 U.S.C. 31h) is amended—

(1) by striking subsection (a) and inserting
the following:

‘“‘(a) IN GENERAL.—There is authorized to
be appropriated to carry out this Act
$64,000,000 for each of fiscal years 2007
through 2016.”’; and
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(2) in subsection (b)—

(A) in the matter preceding paragraph (1),
by striking ‘2000’ and inserting ‘2005’;

(B) in paragraph (1), by striking ‘48 and
inserting ‘‘50’’; and

(C) in paragraph (2), by striking 2 and in-
serting “‘4”.

By Mr. WYDEN (for himself and
Mr. AKAKA):

S. 241. A bill to authorize the Sec-
retary of the Interior to enter into co-
operative agreements to protect nat-
ural resources of units of the National
Park System through collaborative ef-
forts on land inside and outside of
units of the National Park System; to
the Committee on Energy and Natural
Resources.

Mr. WYDEN. Mr. President, today I
introduce legislation to authorize the
Secretary of the Interior to enter into
cooperative agreements to protect Na-
tional Parks through collaborative ef-
forts on lands inside and outside of Na-
tional Park System units. My bill
passed the Senate in the 109th Con-
gress, but unfortunately did not have
an opportunity to pass in the House be-
fore the end of the Congress. Today, I
reintroduce the bill hoping that it can
expeditiously pass again in the Senate
and continue on to pass in the House.

This legislation is based on very suc-
cessful watershed protection legisla-
tion enacted for the Forest Service and
the Bureau of Land Management, now
commonly referred to as the Wyden
amendment. The Wyden amendment,
first enacted in 1998 for Fiscal Year
1999, has resulted in countless Forest
Service and Bureau of Land Manage-
ment cooperative agreements with
neighboring state and local land own-
ers to accomplish high priority restora-
tion, protection and enhancement work
on public and private lands. It has not
required additional funding, but has al-
lowed the agencies to leverage their
scarce restoration dollars thereby al-
lowing the Federal dollars to stretch
farther.

The legislation I introduce today will
allow the Park Service to use a similar
authority to attack natural threats to
National Parks, such as invasive
weeds, before they cross onto Parks’
land. The National Park Service tells
me that if they have to wait until the
weeds hit the Parks before treating
them the costs for treatment rise expo-
nentially and the probability of beat-
ing the weeds back drops exponen-
tially.

Examples of projects the National
Park Service would pursue with this
authority, as well as the groups with
which they would partner, are at-
tached. I am pleased that Senator
AKAKA is joining me as an original co-
sponsor of this legislation and I hope
my other colleagues will join me as co-
sponsors of this legislation and in en-
suring its swift passage. I ask unani-
mous consent that the text of the bill
and a list of projects be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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S. 241

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Natural Re-
source Protection Cooperative Agreement
Act”.

SEC. 2. COOPERATIVE AGREEMENTS FOR NA-
TIONAL PARK NATURAL RESOURCE
PROTECTION.

(a) IN GENERAL.—The Secretary of the In-
terior (referred to in this Act as the ‘‘Sec-
retary’) may enter into cooperative agree-
ments with State, local, or tribal govern-
ments, other Federal agencies, other public
entities, educational institutions, private
nonprofit organizations, or willing private
landowners to protect natural resources of
units of the National Park System through
collaborative efforts on land inside and out-
side of National Park System units.

(b) TERMS AND CONDITIONS.—A cooperative
agreement entered into under subsection (a)
shall—

(1) provide for—

(A) clear and direct benefits to natural re-
sources of a unit of the National Park Sys-
tem;

(B) the preservation, conservation, and res-
toration of coastal and riparian systems, wa-
tersheds, and wetlands;

(C) preventing, controlling or eradicating
invasive exotic species that occupy land
within a unit of the National Park System
or adjacent to a unit of the National Park
System; or

(D) restoration of natural resources,
cluding native wildlife habitat;

(2) include a statement of purpose dem-
onstrating how the agreement will—

(A) enhance science-based natural resource
stewardship at the unit of the National Park
System; and

(B) benefit the parties to the agreement;

(3) specify any staff required and technical
assistance to be provided by the Secretary or
other parties to the agreement in support of
activities inside and outside the unit of the
National Park System that will—

(A) protect natural resources of the unit;
and

(B) benefit the parties to the agreement;

(4) identify any materials, supplies, or
equipment that will be contributed by the
parties to the agreement or by other Federal
agencies;

(5) describe any financial assistance to be
provided by the Secretary or the partners to
implement the agreement;

(6) ensure that any expenditure by the Sec-
retary pursuant to the agreement is deter-
mined by the Secretary to support the pur-
poses of natural resource stewardship at a
unit of the National Park System; and

(7) shall include such terms and conditions
that are agreed to by the Secretary and the
other parties to the agreement.

(c) LIMITATIONS.—The Secretary shall not
use any amounts associated with an agree-
ment entered into under subsection (a) for
the purposes of land acquisition, regulatory
activity, or the development, maintenance,
or operation of infrastructure, except for an-
cillary support facilities that the Secretary
determines to be necessary for the comple-
tion of projects or activities identified in the
agreement.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out this Act.

in-
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POTENTIAL COOPERATIVE PROJECTS ADJACENT
TO OR NEARBY NPS LANDS:
STATE: ALABAMA
Exotic Plants

Park Unit: Russell Cave National Monu-
ment. Partner: Alabama Department of
Game and Fish. Projects/Pest: Autumn olive.

STATE: ALASKA
Exotic Plants

Park Unit: Denali National Park and Pre-
serve. Partner: Private landowner and Alas-
ka Department of Transportation. Projects/
Pest: Remove multiple species from an iso-
lated location in Kantishna. White sweet clo-
ver along the Park’s Highway.

Park Unit: Gates of the Arctic National
Park and Preserve. Partner: Alaska Depart-
ment of Transportation, Bureau of Land
Management. Projects/Pest: Multiple species
moving up the Dalton Highway towards the

park.
Park Unit: Glacier Bay National Park and
Preserve. Partner: Town of Gustavus.

Projects/Pest: Remove multiple species from
isolated locations.

Park Unit: Kenai Fjords National Park.
Partner: U.S. Forest Service. Projects/Pest:
Yellow sweetclover on Exit Glacier Road.

Park Unit: Klondike Gold Rush Historical
Park. Partner: Town of Skagway. Projects/
Pest: White sweetclover, Butter-and-eggs.

Park Unit: Sitka National Historical Park.
Partner: City of Sitka. Projects/Pest: Japa-
nese knotweed.

Park Unit: Wrangell-St. Elias National
Park and Preserve. Partner: Town of McCar-
thy and Alaska Department of Transpor-
tation, Bureau of Land Management.
Projects/Pest: Remove multiple species from
isolated locations and White sweetclver on
area roadways.

STATE: ARIZONA
Exotic Plants

Park Unit: Canyon de Chelly National
Monument. Partner: Navajo Indian Reserva-
tion Project/Pest: Tamarisk and Russian
olive.

Park Unit: Grand Canyon National Park.

Partner: Hualapai Indian Reservation.
Project/Pest: Remove Tamarisk from shared
drainages.

Park Unit: Hubbell Trading Post National
Historic Site. Partner: Navajo Indian Res-
ervation. Project/Pest: Pueblo Colorado
Wash tamarisk and Russian olive.

STATE: CALIFORNIA
Exotic Plants

Park Unit: Death Valley National Park.
Partners: Private lands (Shoshone, CA), Bu-
reau of Land Management, State Fish and
Game. Projects/Pest: Amargosa River
tamarisk control Saline Valley tamarisk.

Park Unit: Golden Gate National Recre-
ation Area. Partners: Private land. Projects/
Pest: Remove Pampas grass serving as a seed
source re-infesting NPS lands.

Park Unit: Golden Gate National Recre-
ation Area. Partner: State and Private lands.
Projects/Pest: Jubata grass.

Park Unit: Mojave National Preserve.
Partners: Private and State land. Project/
Pest: Tamarisk near I-15 corridor, scattered
in-holdings and mine sites.

Aquatic Resources

Park Unit: Golden Gate National Recre-
ation Area. Partners: Private and Public
lands. Projects/Pest: Work with City/College
and others to facilitate movement of listed
butterfly between two separated NPS par-
cels.

Park Unit: Point Reyes National Seashore.
Partners: Private lands. Project/Pest: Re-
store eroded stream channels benefiting the
salmonid fishery in the park.
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Park Unit: Santa Monica Mountains Na-
tional Recreation Area. Partners: Private
lands, City and County government, NGO’s.
Project/Pest: Numerous projects to stabilize,
mitigate or restore land disturbances affect-
ing runoff and erosion processes.

Geologic Resources

Park Unit: Redwood National Park. Part-
ners: Private lands. Project/Pest: Work col-
laboratively to implement erosion control
measures from roads associated with timber
harvest.

STATE: COLORADO
Exotic Plants
Park Unit: Dinosaur National Monument.

Partner: Utah State land. Project/Pest:
Jones Hole Creek, spotted knapweed and
tamarisk.

Park Unit: Mesa Verde National Park
Partner: Ute Mountain Indian Reservation.
Project/Pest: Mancos River tamarisk.

STATE: DISTRICT OF COLUMBIA
Exotic Plants

Park Unit: National Capitol Area East.
Partners: Private landowners. Project/Pest:
Asian Spiderwort (Murdannia keisak).

STATE: GEORGIA
Exotic Plants

Park Unit: Chickamauga and Chattanooga
National Military Park, Partners: Lookout
Land Trust and Private business, Project/
Pest: Kudzu.

STATE: HAWATI
Exotic Plants

Park Unit: Haleakala National Park. Part-
ners: State, Private landowners, Private in-
dustry, NGO’s, General public Project/Pest:
Miconia Fountain Grass, Bocconia, Pampas
Grass.

Park Unit: Hawaii Volcanoes National
Park. Partners: State, Private landowners,
NGO’s, Private industry. Project/Pest:
Miconia Fountain Grass, Bocconia, Pampas
Grass.

Park Unit: Kaluapapa National Historical
Park Partners: State, Private landowners,
NGO’s, Private industry Project/Pest:
Miconia Fountain Grass, Bocconia, Pampas
Grass.

STATE: IDAHO
Geologic Resources

Park Unit: Hagerman Fossil Beds National
Monument. Partners: Private lands. Project/
Pest: Prevent irrigation canal seepage caus-
ing slumpage/wasting of fossil resources and
impacts to Snake River.

STATE: KENTUCKY
Exotic Plants

Park Unit: Mammoth Cave National Park.
Partners: Private landowner and State Uni-
versity. Project/Pest: Garlic mustard.

STATE: MARYLAND
Exotic Plants

Park Unit: Antietam National Battlefield.
Partners: State and County Department of
Transportation. Project/Pest: Tree of Heav-
en.

Park Unit: Assateague Island National
Seashore. Partners: State agency. Projects/
Pest: Eragrostis curvula (weeping lovegrass)
coming into park from state lands.

Park Unit: Catoctin Mounain Park. Part-
ners: State roads, Railroad right-of-way.
Project/Pest: Mile-a-minute.

STATE: MASSACHUSETTS
Exotic Plants

Park Unit: Minute Man National Histor-
ical Park. Partners: Local municipalities.
Projects/Pest: Variety of exotic plants along
boundaries of park.

Wetlands

Park Unit: Cape Cod National Seashore.

Partners: Town of Well fleet, MA. Projects/

S383

Pest: CACO has three large wetlands that are
impaired due to salt marsh diking that has
restricted tidal flow to the systems, some
impacted for more than 100 years. Having the
ability to access and utilize funds to alter
and improve the water control structures ul-
timately is all that is needed to restore
thousands of acres of wetlands within the
park boundary.
STATE: MISSOURI

Geologic Resources

Park Unit: Ozark National Scenic
Riverways. Partners: Private lands, Federal
agencies. Project/Pest: Develop under-
standing of and extent of karst environment
in and around the park.

STATE: MONTANA
Exotic Plants

Park Unit: Glacier National Park. Part-
ners: Blackfeet tribe. Project/Pest: Numer-
ous exotic plant species.

Native Species

Park Unit: Glacier National Park. Part-
ners: Montana Fish, Wildlife and Parks, U.S.
Forest Service, BNSF Railroad and others.
Project/Pest: Fencing along boundaries,
white and limber pine restoration and wet-
land surveys.

STATE: NEVADA
Ezxotic Plants

Park Unit: Great Basin National Park.
Partners: Private, State and U.S. Forest
Service. Project/Pest: Scattered spotted
knapweed and thistle in shared drainages
with the park.

Park Unit: Lake Mead National Recreation
Area. Partners: County, State, Private, Bu-
reau of Land Management. Project/Pest: Vir-
gin River, Las Vegas Wash, Muddy River,
tall whitetop, Russian knapweed,
camelthorn and tamarisk.

STATE: NEW JERSEY
Aquatic Resources

Park Unit: Morristown National Historical
Park. Partners: Private landowners. Project/
Pest: Develop and implement in concert with
private landowners best management prac-
tices to reduce pesticide and storm water
runoff into Primrose Creek which contains a
genetically pure stock of native brook trout.

STATE: NEW MEXICO
Exotic Plants

Park Unit: Pecos National Historical Park.
Partner: Private landowners, U.S. Forest
Service, and State agencies. Projects/Pest:
tamarisk.

STATE: NEW YORK
Ezxotic Plants

Park Unit: Delaware Water Gap National
Recreation Area. Partners: State agencies,
Local municipalities, watershed associa-
tions. Projects/Pest: Variety of exotic plants
along park boundaries.

Park Unit: Gateway National Recreation
Area. Partners: State agency. Projects/Pest:
Oriental bittersweet invading from park into
state lands.

STATE: NORTH CAROLINA
Ezxotic Plants

Park Unit: Blue Ridge Parkway. Partner:
The Nature Conservancy, U.S. Forest Serv-
ice. Projects/Pest: Oriental Bittersweet

Park Unit: Carl Sandburg Home National
Historic Site. Partner: Adjacent Homeowner
Association Projects/Pest: English Ivy.

Park Unit: Guilford Courthouse National
Military Park. Partner: Guilford County
Parks and Recreation. Projects/Pest: Wild
yam and Privet.

STATE: OKLAHOMA
Exotic Plants

Park Unit: Washita Battlefield National

Historic Site. Partner: Private landowners,
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U.S. Forest Service. Projects/Pest: Scotch
thistle.

STATE: OREGON
Exotic Plants

Park Unit: John Day Fossil Beds National
Monument. Partner: Private Landowners,
County Weed Districts and Watershed Coun-
cils. Projects/Pest: Medusa head, Tarweed,
Russian Knapweed Yellow Start thistle,
Whitetop and other weeds.

Park Unit: Lewis and Clark National His-
torical Park (formerly Fort Clatsop National
Memorial). Partner: Private Timber lands,
Private Agriculture lands and Oregon State
Parks. Projects/Pest: Scotch Broom, Reed
Canary Grass, English Holly, and other
invasive plants.

STATE: PENNSYLVANIA
Exotic Plants

Park Unit: Upper Delaware Scenic and
Recreational River. Partners: Local munici-
palities, Private landowners. Projects/Pest:
Mainly Japanese knotweed along Delaware
River and tributaries.

Aquatic Resources

Park Unit: Valley Forge National Histor-
ical Park. Partners: Private landowners,
County/State governments, non-profit
groups. Project/Pest: Implement Valley
Creek Restoration Plan and EA which identi-
fies management strategies and restoration
opportunities within the watershed and out-
side the park including the retrofitting of 24
detention basins, creation of 30 ground water
infiltration sites, re-vegetation of miles of
eroding stream banks, and planting of ripar-
ian buffers throughout the watershed.

STATE: TENNESSEE
Ezxotic Plants

Park Unit: Big South Fork National River
and Recreation Area. Partners: Tennessee
Division of Forestry and Tennessee State
Parks. Project/Pest: Multi-flora rose and
Privet.

Park Unit: Cumberland Gap National His-
torical Park. Partners: City of Middlesboro.
Project/Pest: Privet.

Park Unit: Obed Wild and Scenic River.
Partners: Tennessee Wildlife Resources
Agency. Project/Pest: Multi-flora rose and
Privet.

STATE: TEXAS
Exotic Plants

Park Unit: Big Bend National Park. Part-
ners: State and Local government, Private
landowners and Country of Mexico. Project/
Pest: Tamarisk along Rio Grande River
Drainage.

STATE: UTAH
Exotic Plants

Park Unit: Arches National Park. Part-
ners: State and Bureau of Land Management.
Project/Pest: Courthouse Wash and Salt
Creek tamarisk.

Park Unit: Canyonlands National Park.
Partners: Private and The Nature Conser-
vancy. Project/Pest: Dugout Ranch area,
tamarisk and knapweed.

Park Unit: Capitol Reef National Park.
Partners: Private and U.S. Forest Service.
Projects/Pest: Sulphur Creek and Upper Fre-
mont River, tamarisk.

Park Unit: Zion National Park. Partners:
Private and State lands. Projects/Pest:
Upper and Lower Virgin River, tamarisk.

STATE: VIRGINIA
Exotic Plants

Park Unit: Colonial National Historical
Park. Partners: NGO (Colonial Williamsburg
Foundation). Projects/Pest: kudzu, English
ivy, and tree of heaven straddling common
boundary.

Park Unit: Shenandoah National Park.
Partners: Private lands (east boundary and
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west boundary). Projects/Pest: Kudzu strad-
dling east boundary; bamboo straddling west
boundary.

Park Unit: Wolf Trap National Park for
the Performing Arts. Partners: County and
private lands. Project/Pest: Lesser
Celandine.

STATE: WASHINGTON
Exotic Plants

Park Unit: Ebey’s Landing National His-
torical Reserve. Partner: Washington State
Parks, The Nature Conservancy of Wash-
ington, Island County, Ebey’s Landing Trust
Board, Washington State Department of
Transportation. Projects/Pest: Poison Hem-
lock.

Park Unit: Lake Roosevelt National Recre-
ation Area. Partner: U.S. Forest Service,
State, Tribal, and Private lands. Projects/
Pest: Eurasian watermilfoil.

Park Unit: Olympic National Park. Part-
ner: U.S. Forest Service, State, Tribal, and
Private (including timber company) lands.
Projects/Pest: Several species of knotweed.
Aquatic Resources

Park Unit: Olympic National Park. Part-
ners: Private lands, State lands and U.S.
Fish and Wildlife Service lands. Project/Pest:
Cooperatively characterize aquifer param-
eters such as storage and transmission coef-
ficients, monitor ground water levels, spring
flow river flow install new monitoring wells
to determine response of aquifer to water
withdrawals.

STATE: WEST VIRGINIA
Exotic Plants

Park Unit: Appalachian National Scenic
Trail. Partners: Non-NPS owners of trail
lands. Projects/Pest: Variety of exotic plants
coming into easements along the trail—
major problem throughout the length of this
linear park.

STATE: WYOMING
Aquatic Resources

Park Unit: Yellowstone National Park.
Partners: State of Montana. Project/Pest:
Initiate groundwater studies in the Yellow-
stone Groundwater Area north of the park.

By Mr. DORGAN (for himself, Ms.
SNOWE, Mr. GRASSLEY, Mr. KEN-
NEDY, Mr. MCCAIN, Ms. STABE-
NOW, Mr. SPECTER, Mr. BINGA-
MAN, Ms. COLLINS, Mrs. FEIN-
STEIN, Mr. DURBIN, Mr. NELSON
of Florida, Mr. PRYOR, Mr.
KoOHL, Mr. LEVIN, Mr. SCHUMER,
Mr. LEAHY, Mr. OBAMA, Mr.
WYDEN, Mr. SANDERS, Mr.
KERRY, Mr. BROWN, Mr. FEIN-

GOLD, Mr. INOUYE, Mrs. LIN-
COLN, Mr. SALAZAR, Mrs. CLIN-
TON, Mrs. BOXER, AND Mr.
TESTER):

S. 242. A bill to amend the Federal
food, Drug, and Cosmetic Act with re-
spect to the importation of prescrip-
tion drugs, and for other purposes; to
the Committee on Health, Education,
Labor, and Pensions.

Mr. DORGAN. Mr. President, I have
come to the floor for just a couple of
minutes to describe a piece of legisla-
tion that I and Senator OLYMPIA SNOWE
have introduced today with 30 of our
colleagues in the Senate dealing with
the issue of drug reimportation.

Mr. President, I ask unanimous con-
sent to show on the floor of the Senate
a couple of bottles.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. DORGAN. I would like to show
two bottles that contained Lipitor, a
drug that most of us know is a choles-
terol-lowering drug. Lipitor is made by
a company in a plant—in this case in
Ireland—and in Ireland they put
Lipitor in these two bottles, and they
send the Lipitor in this bottle to Can-
ada, and they send the Lipitor in this
bottle to the United States.

The difference? Well, there is no dif-
ference. It is the same pill, put in the
same bottle, made by the same com-
pany, an FDA-approved drug. The dif-
ference is the United States consumer
pays 65 percent more for this drug than
the consumer in Canada.

But it is not just Lipitor. And it is
not just a plant in Ireland by this com-
pany that produces it and sends it to
here and then to Canada, and charges
the American consumer the highest
prices. It is virtually all of the brand
drugs. And in virtually every case, the
American consumer is paying the high-
est prices for prescription drugs—the
highest prices in the world.

My colleague, Senator SNOWE and I
and many others in this Chamber—
Senator STABENOW, Senator KENNEDY,
Senator MCCAIN, and so many others—
30 Senators have introduced this legis-
lation that allows the reimportation of
FDA-approved drugs—produced in
FDA-inspected plants—allows the re-
importation of those lower priced pre-
scription drugs into this country. It al-
lows American consumers to take ad-
vantage of the global economy by buy-
ing that FDA-approved drug where it is
sold for a fraction of the price.

One day, some while ago, on a beau-
tiful summer day, outside of Oakes,
ND, I was meeting with a group of
farmers. At this farmyard, we were sit-
ting on bales of straw and having a
long discussion, and there was omne
older fellow there in his eighties, early
eighties. He said to me: My wife has
been suffering from breast cancer for 3
years. She is an elderly woman bat-
tling breast cancer now for 3 years. For
3 years, we have driven from the south-
ern part of North Dakota into Canada
to buy Tamoxifen for my wife to treat
this breast cancer. She needs this med-
icine to fight the breast cancer, and
the only way we can afford it is for us
to get in the car and drive to Canada
and buy Tamoxifen at 20 percent of the
price we would have to pay in this
country.

American consumers should not have
to do that. They ought to be allowed to
reimport prescription drugs that are
made in FDA-approved plants and are
FDA-approved drugs.

The legislation we have introduced
today is necessary. I do not want
American consumers to have to pur-
chase prescription drugs elsewhere. 1
want them to be able to purchase them
in this country at a fair price. The
problem is, we are now paying the
highest prices in the world. If we allow
the reimportation, it will put down-
ward pressure on prices in this country.
That is our real goal.
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Now the Congressional Budget Office
has done a study. They tell us that
brandname drugs cost 35 to 55 percent
less in most other countries than they
do in the United States. The AARP,
American Association of Retired Per-
sons, has done a study showing the
drugs most frequently used by senior
citizens in our country have increased
by a 6.3-percent price increase from
June 2005 to June 2006—double the rate
of inflation.

The Congressional Budget Office esti-
mates that if we pas the legislation we
have now introduced today, there will
be a savings of about $50 billion in di-
rect savings over the next decade for
American consumers, with $6.1 billion
of that savings to the Federal budget.

So we believe this is important. We
have been blocked from getting this
legislation through the Congress for
some long while. The leadership of this
institution supports it. The legislation
is bipartisan—broadly bipartisan.

Now let me say one other thing.
Some people say, and particularly the
pharmaceutical industry says, this
cannot be done safely, it will jeop-
ardize safety for American consumers.
Well, let me say that the consumers in
the European countries have been
doing this for 20, 25 years. There is
something called parallel trading.
They have been doing it for 20, 25 years
without any issues of safety. If you
want to buy a drug in Spain, and you
live in France, no problem. If you want
to buy a drug in Italy, and you live in
Germany, no problem. They have been
doing that—called parallel trading—for
25 years. Surely, we can accomplish
that in this country as well.

Let me show a couple of charts, brief-
ly.
First, Americans are charged the
highest prices in the world. This one
chart compares it to Canada: Lipitor,
Prevacid, Zocor, Zoloft, Celebrex. I will
not go through the entire list.

Dr. Peter Rost, vice president of mar-
keting for Pfizer, came to Washington,
and here is what he said:

The biggest argument against reimporta-
tion is safety. What everyone has conven-
iently forgotten to tell you is that in Europe
reimportation of drugs has been in place for
20 years.

He went on to say there is not any
issue of safety.

And, finally, the American Associa-
tion of Retired Persons endorses the
legislation we have introduced today. I
will not read all of that.

But the final chart shows what is
happening with respect to spending on
prescription drugs, and where it is
heading, and why we ought to do some-
thing to give consumers the oppor-
tunity to see fair prices on prescription
drugs.

Miracle drugs offer no miracles to
those who cannot afford to buy them. I
have no brief against the pharma-
ceutical industry. I want them to keep
producing lifesaving, miracle drugs for
this country. In fact, we produce a
great deal of public spending in the
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NIH and elsewhere that gives them the
research base for which a good number
of those drugs is produced.

But let me also say that the pharma-
ceutical industry owes the American
consumer a fair deal. We should not be
paying the highest prices in the world
for prescription drugs. It is not fair.
And if the pharmaceutical industry is
going to use a global economy in order
to move its commodities and its var-
ious ingredients for prescription drugs
around the world to produce in Ireland
or to produce here or in Puerto Rico,
then the American people ought to be
able to use the global economy to get a
better price on FDA-approved drugs.

We have waited a long while. I have
worked on this I guess 6 or 8 years. We
have been blocked repeatedly from get-
ting a vote in the Congress, both in the
House and the Senate. Now we have in-
troduced, with broad, bipartisan sup-
port, an identical piece of legislation in
the House and in the Senate.

I believe we will get a vote in both
bodies and pass legislation and send it
to the President of the United States.
It will save $50 billion over the next
decade on prescription drug bills for
the American people, save the Federal
Government $5 billion or $6 billion in
spending, and give a fair deal to the
American people that they will be able
to buy prescription drugs at a fair
price.

Mr. President, I look forward to con-
sideration of this measure in the Sen-
ate. I am pleased on behalf of my col-
league Senator SNOWE and myself and a
broad group of Republicans and Demo-
crats in the Senate to push this legisla-
tion.

I see Senator SANDERS is here, and I
know she has worked on this issue for
a long while as well. We have a broad,
bipartisan group. We are going to push
this and get this done in this session of
Congress.

By Ms. SNOWE (for herself, Mr.
KERRY, Mr. ENZI, and Ms. LAN-
DRIEU):

S. 246. A bill to enhance compliance
assistance for small business; to the
Committee on Small Business and En-
trepreneurship.

Ms. SNOWE. Mr. President, I have
long worked to reduce the burden that
Federal regulations bear on small busi-
nesses. Over the past twenty years, the
number and complexity of Federal reg-
ulations have multiplied at an alarm-
ing rate. These regulations impose a
much more significant impact on small
businesses than larger businesses. A re-
cent report prepared for the Small
Business Administration’s Office of Ad-
vocacy found that in 2004, the per-em-
ployee cost of Federal regulations for
firms with fewer than 20 employees was
$7,647. That was 44.8 percent more than
the $5,282 per-employee cost faced by
businesses with 500 or more workers.

That is why today, I rise with Sen-
ators KERRY, ENZI, and LANDRIEU to in-
troduce the Small Business Compliance
Assistance Enhancement Act of 2007.
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Our bill would clarify requirements
that exist under Federal law to ensure
that agencies produce useful small
business compliance guides that ex-
plain, in a readable format, the compli-
ance requirements of complex rules.
This ‘‘small,” targeted reform, which
would not create any new rules or re-
quirements, would have a major benefit
for small businesses across the coun-
try.

In 1996, the Senate passed without op-
position the Small Business Regu-
latory Enforcement Fairness Act
(SBREFA) to make the Regulatory
Flexibility Act more effective in cur-
tailing the impact of regulations on
small businesses. One of the most im-
portant provisions of SBREFA is a re-
quirement that agencies produce com-
pliance assistance materials to help
small businesses satisfy regulatory ob-
ligations. Unfortunately, over the
years, agencies have done a poor job of
meeting this requirement. The Govern-
ment Accountability Office (GAO) has
found that agencies have ignored this
requirement or failed miserably in
their attempts to satisfy it. The GAO
has also found that the language of
SBREFA is unclear in some places
about what is actually required. Con-
sequently, small businesses have been
forced to figure out on their own how
to comply with these regulations. This
makes compliance that much more dif-
ficult to achieve, and therefore reduces
the effectiveness of the regulation.

The Small Business Compliance As-
sistance Enhancement Act of 2007
would close those loopholes and re-
quires agencies to produce quality
compliance assistance materials for
small businesses. Our bill is drawn di-
rectly from the GAO’s recommenda-
tions and is intended only to clarify an
already existing requirement. Simi-
larly, the compliance guides that the
agencies will produce are merely sug-
gestions about how to satisfy a regula-
tion’s requirements without imposing
further requirements or additional en-
forcement measures. Nor does this bill,
in any way, interfere or undercut an
agency’s ability to enforce its regula-
tions to the full extent they currently
enjoy. Furthermore, our bill was in-
cluded as part of the Small Business
Reauthorization and Improvements
Act that was unanimously reported out
of the Senate Small Business Com-
mittee in the 109th Congress.

All too often, small businesses do not
maintain the staff, or possess the fi-
nancial resources to comply with com-
plex Federal regulations. This puts
them at a disadvantage compared to
larger businesses, and reduces the ef-
fectiveness of the agency’s regulations.
If an agency cannot describe how to
comply with its regulation, how can we
expect a small business to figure it
out? This was the reason the require-
ment to provide compliance assistance
was originally included in SBREFA,
and this rationale is just as valid today
as it was in 1996.

Specifically, our bill would clarify
that a small business compliance guide
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is required whenever an agency deter-
mines that a rule will have ‘‘a signifi-
cant economic impact on a substantial
number of small entities’’. This would
avoid confusion about whether the
agency should produce a compliance
guide.

Second, our bill would also clarify
how a guide shall be designated. Under
current law, agencies must ‘‘designate’
the publications prepared under the
section as small business compliance
guides. However, the form in which
those designations should occur is un-
clear. This term would be changed to
“‘entitle.” Consistent use of the phrase
“Small Entity Compliance Guide” in
the title could make it easier for small
entities to locate the guides that the
agencies develop. This would also aid
in using on line searches—a technology
that was not widely wused when
SBREFA was passed. Thus, agencies
would be directed to publish guides en-
titled ‘“‘Small Entity Compliance
Guide.”

Third, our bill would clarify how a
guide shall be published. SBREFA cur-
rently requires that agencies ‘‘shall
publish’ the guides, but it does not in-
dicate where or how they should be
published. At least one agency has pub-
lished the guides as part of the pre-
amble to the subject rule, thereby re-
quiring affected small entities to read
the Federal Register to obtain the
guides. Under our bill, agencies would
be directed, at a minimum, to make
their compliance guides easily acces-
sible and available through their
websites. In addition, agencies would
be directed to forward their compliance
guides to known industry contacts
such as small businesses or associa-
tions with small business members
that will be affected by the regulation.

Fourth, our bill also clarifies when a
guide shall be published. Section 212 of
SBREFA currently does not indicate
when compliance guides should be pub-
lished. This means that even if an
agency was required to produce a com-
pliance guide, the agency may claim
that they have not violated that re-
quirement since there is no deadline
established for when they had to
produce that guide. Under our bill,
agencies would be instructed to publish
the compliance guides coincident with,
or as soon as possible after, the final
rule is published, provided that the
guides must be published no later than
the effective date of the rule’s compli-
ance requirements.

Finally, our bill would clarify the
phrase ‘‘compliance requirements.”” At
a minimum, this term means what a
small business has to do to satisfy the
regulation, and when they will know
they have met the requirements. This
should include a description of the pro-
cedures a small business might employ.
If, as is the case with many OSHA and
EPA regulations, testing is required,
the agency should explain how that
testing should be conducted. Our bill
makes clear that the procedural de-
scription should be merely suggestive—
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an agency would not be able to enforce
this procedure if a small business was
able to satisfy the requirements
through a different approach.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 246

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Small Busi-
ness Compliance Assistance Enhancement
Act of 2007.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds
lowing:

(1) Small businesses represent 99.7 percent
of all employers, employ half of all private
sector employees, and pay 44.3 percent of
total United States private payroll.

(2) Small businesses generated 60 to 80 per-
cent of net new jobs annually over the last
decade.

(3) Very small firms with fewer than 20 em-
ployees spend nearly 50 percent more per em-
ployee than larger firms to comply with Fed-
eral regulations. Small firms spend twice as
much on tax compliance as their larger
counterparts. Based on an analysis in 2004,
firms employing fewer than 20 employees
face an annual regulatory burden of $7,647
per employee, compared to a burden of $5,282
per employee for a firm with over 500 em-
ployees.

(4) Section 212 of the Small Business Regu-
latory Enforcement Fairness Act of 1996 (5
U.S.C. 601 note) requires agencies to produce
small entity compliance guides for each rule
or group of rules for which an agency is re-
quired to prepare a final regulatory flexi-
bility analysis under section 604 of title 5,
United States Code.

(5) The Government Accountability Office
has found that agencies have rarely at-
tempted to comply with section 212 of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C. 601 note). When
agencies did try to comply with that require-
ment, they generally did not produce ade-
quate compliance assistance materials.

(6) The Government Accountability Office
also found that section 212 of the Small Busi-
ness Regulatory Enforcement Fairness Act
of 1996 (6 U.S.C. 601 note) and other sections
of that Act need clarification to be effective.

(b) PURPOSES.—The purposes of this Act
are the following:

(1) To clarify the requirement contained in
section 212 of the Small Business Regulatory
Enforcement Fairness Act of 1996 (b U.S.C.
601 note) for agencies to produce small entity
compliance guides.

(2) To clarify other terms relating to the
requirement in section 212 of the Small Busi-
ness Regulatory Enforcement Fairness Act
of 1996 (5 U.S.C. 601 note).

(3) To ensure that agencies produce ade-
quate and useful compliance assistance ma-
terials to help small businesses meet the ob-
ligations imposed by regulations affecting
such small businesses, and to increase com-
pliance with these regulations.

SEC. 3. ENHANCED COMPLIANCE ASSISTANCE
FOR SMALL BUSINESSES.

(a) IN GENERAL.—Section 212 of the Small
Business Regulatory Enforcement Fairness
Act of 1996 (5 U.S.C. 601 note) is amended by
striking subsection (a) and inserting the fol-
lowing:

‘‘(a) COMPLIANCE GUIDE.—

the fol-
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‘(1) IN GENERAL.—For each rule or group of
related rules for which an agency is required
to prepare a final regulatory flexibility anal-
ysis under section 605(b) of title 5, United
States Code, the agency shall publish 1 or
more guides to assist small entities in com-
plying with the rule and shall entitle such
publications ‘small entity compliance
guides’.

‘‘(2) PUBLICATION OF GUIDES.—The publica-
tion of each guide under this subsection shall
include—

““(A) the posting of the guide in an easily
identified location on the website of the
agency; and

‘(B) distribution of the guide to known in-
dustry contacts, such as small entities, asso-
ciations, or industry leaders affected by the
rule.

‘“(3) PUBLICATION DATE.—An agency shall
publish each guide (including the posting and
distribution of the guide as described under
paragraph (2))—

‘““(A) on the same date as the date of publi-
cation of the final rule (or as soon as possible
after that date); and

‘“(B) not later than the date on which the
requirements of that rule become effective.

¢‘(4) COMPLIANCE ACTIONS.—

‘“‘(A) IN GENERAL.—Each guide shall explain
the actions a small entity is required to take
to comply with a rule.

‘‘(B) EXPLANATION.—The explanation under
subparagraph (A)—

‘(i) shall include a description of actions
needed to meet the requirements of a rule, to
enable a small entity to know when such re-
quirements are met; and

‘“(ii) if determined appropriate by the
agency, may include a description of possible
procedures, such as conducting tests, that
may assist a small entity in meeting such re-
quirements.

‘“(C) PROCEDURES.—Procedures
under subparagraph (B)(ii)—

‘(i) shall be suggestions to assist small en-
tities; and

‘‘(ii) shall not be additional requirements
relating to the rule.

¢(6) AGENCY PREPARATION OF GUIDES.—The
agency shall, in its sole discretion, taking
into account the subject matter of the rule
and the language of relevant statutes, ensure
that the guide is written using sufficiently
plain language likely to be understood by af-
fected small entities. Agencies may prepare
separate guides covering groups or classes of
similarly affected small entities and may co-
operate with associations of small entities to
develop and distribute such guides. An agen-
cy may prepare guides and apply this section
with respect to a rule or a group of related
rules.

‘(6) REPORTING.—Not later than 1 year
after the date of enactment of the Small
Business Compliance Assistance Enhance-
ment Act of 2007, and annually thereafter,
the head of each agency shall submit a re-
port to the Committee on Small Business
and Entrepreneurship of the Senate and the
Committee on Small Business of the House
of Representatives describing the status of
the agency’s compliance with paragraphs (1)
through (5).”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 211(3) of the Small Business
Regulatory Enforcement Fairness Act of 1996
(6 U.S.C. 601 note) is amended by inserting
“and entitled”” after ‘‘designated’’.

described

By Mr. BOND:

S. 247. A bill to designate the United
States courthouse located at 555 Inde-
pendence Street, Cape Girardeau, Mis-
souri, as the ‘“‘Rush Hudson Limbaugh,
Sr. United States Courthouse’; to the
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Committee on Environment and Public
Works.

Mr. BOND. Mr. President, I rise
today to introduce legislation desig-
nating the new Federal Courthouse in
Cape Girardeau, MO. as the Rush Hud-
son Limbaugh, Sr. TUnited States
Courthouse.

When people talk about the Amer-
ican Dream, the ‘‘Spirit of America”
and the people who helped make this
country great, all one really has to do
is mention the name of the late Rush
Hudson Limbaugh Sr.

Mr. Limbaugh led an extraordinary
life in which he practiced law for al-
most 80 years until his death at age 104
in 1996. At the time of his death, Mr.
Limbaugh was the Nation’s oldest
practicing lawyer and still came into
work about twice a week at the law
firm he founded over 50 years before in
Cape Girardeau, MO.

Known by his peers as a superb trial
lawyer with impeccable character and
integrity, he was a beloved icon of the
Missouri legal community, especially
in Southeast Missouri where he lived
all his life.

Born in 1891, on a small farm in rural
Bollinger County, he was the youngest
of eight children and attended school
in a one room primary school house. It
is said that a passion for the law first
developed in Rush as a 10-year-old boy
when a Daniel Webster Oration that he
memorized inspired him to become a
lawyer. Fourteen years later, he began
a legal career that lasted eight dec-
ades. Throughout those 80 years, his in-
terest in the law and his dedication to
his clients never wavered.

Rush paid his way through college at
the University of Missouri at Columbia
by working on the university farm and
doing odd jobs such as carpentry, firing
up furnaces, caring for animals and
waiting tables. While in college, his
oratory skills won him awards which
he later utilized with great success in
the courtroom.

In 1914, he entered law school, and
after two years, he skipped the third
year and passed the Missouri Bar ex-
amination. In 1916, he was admitted
into the Missouri Bar and his long dis-
tinguished legal career began in Cape
Girardeau.

Over his career, Rush argued more
than 60 cases in front of the Missouri
Supreme Court along with many
prominent civil cases. He was a spe-
cialist in probate law and helped draft
the 1955 Probate Code of Missouri. He
also tried cases before the Interstate
Commerce Commission, the U.S. Labor
Board and the Internal Revenue Appel-
late Division.

From 1955 through 1956, he was Presi-
dent of the Missouri Bar and later
served as President of the State Histor-
ical Society of Missouri. In addition to
this, Mr. Limbaugh was a leading mem-
ber of numerous legal and civic organi-
zations including the American Bar As-
sociation, the Missouri Bar Founda-
tion, the Missouri Human Rights Com-
mission, the Cape Girardeau Board of
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Education and the Salvation Army Ad-
visory Board

However, Rush’s contributions were
not just limited to Missouri. In the late
1950’s, Rush served as a U.S. State De-
partment special envoy to India where
he promoted American jurisprudence
and constitutional government among
lawyers, judges and university students
in that newly formed country. And in
the 1960’s, he served as Chairman of the
American Bar Association’s special
committee on the Bill of Rights.

Rush was truly an inspiration and
mentor to many aspiring lawyers, espe-
cially the ones in his own family. His
two sons, Rush Jr. and Steven, both
practiced law with him for many years.
His son, Steven N. Limbaugh, cur-
rently serves as a Senior Federal Judge
in St. Louis. Four of his grandsons fol-
lowed in his footsteps and pursued
legal careers including his grandson
Steven Jr. who is now a Missouri Su-
preme Court Justice.

Perhaps the best measure of Rush
Hudson Limbaugh’ legacy as a lawyer
and as a human being comes from the
praise and admiration of his peers in
the legal community. ‘“A top notch all-
around lawyer; the epitome of what a
lawyer ought to be said one colleague.
““A legend in his time,”’ said another.

However, his grandson Steven may
have offered the best possible descrip-
tion of this great citizen: ‘“‘He was an
extraordinary man, exemplary in every
way, yet very humble. He was a law-
yer’s lawyer, a community servant and
a gentle and kind man whose family
was the very center of his life.”

It is only fitting that the new Fed-
eral courthouse in Cape Girardeau,
Missouri be named after this great hero
of American Jurisprudence.

I ask unanimous consent that the
text of this bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 247

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. RUSH HUDSON LIMBAUGH, SR.
UNITED STATES COURTHOUSE.

(a) DESIGNATION.—The United States court-
house located at 555 Independence Street,
Cape Girardeau, Missouri, shall be known
and designated as the ‘“Rush Hudson
Limbaugh, Sr. United States Courthouse’’.

(b) REFERENCES.—Any reference in a law,
map, regulation, document, paper, or other
record of the United States to the United
States courthouse referred to in subsection
(a) shall be deemed to be a reference to the
“Rush Hudson Limbaugh, Sr. United States
Courthouse”.

By Mr. BAUCUS (for himself and
Ms. SNOWE):

S. 248. A Dbill to amend the Internal
Revenue Code of 1986 to permanently
extend and modify the work oppor-
tunity credit, and for other purposes;
to the Committee on Finance.

Mr. BAUCUS. President, I am pleased
to join my Colleague, Senator SNOWE,
in introducing legislation to improve
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and permanently extend the Work Op-
portunity and the Welfare-to-Work tax
credits. Last year, I was pleased to help
enact legislation that consolidated,
streamlined, and extended these credits
through the end of 2007. Now it is time
to make these tax credits permanent.

The current extension expires at the
end of this year. So immediate action
is needed to make these credits perma-
nent and make several improvements
to the programs to improve their effec-
tiveness. Recurring lapses and exten-
sions make administration of this cred-
it burdensome both for the taxpaying
employer, who cannot keep track of
who is or is not qualified, and for the
IRS, which needs to ensure that tax-
payers are complying with the ever-
shifting law. Last year, the program
lapsed until late December, when Con-
gress finally passed a retroactive ex-
tension.

Over the past decade, the Work Op-
portunity Tax Credit, WOTC, and the
Welfare-to-Work credits have helped
more than 2.2 million public assistance
dependent individuals to enter the
workforce. These hiring tax incentives
have demonstrated their effectiveness.
They help to level the job selection
playing field for low-skilled individ-
uals. They provide employers with ad-
ditional resources to help recruit, se-
lect, train and retain individuals with
significant barriers to work. Many vul-
nerable individuals still need a boost in
finding employment. And this is par-
ticularly important during periods of
high unemployment. Without an exten-
sion of these programs, the task of
transitioning from welfare-to-work
will become even harder for individuals
who reach their welfare eligibility ceil-
ing.

Because of the costs involved in set-
ting up and administering a WOTC and
Welfare-to-Work program, employers
have established massive outreach pro-
grams to maximize the number of eligi-
ble persons in their hiring pool. The
States, in turn, have steadily improved
the programs through improved admin-
istration. WOTC has become an exam-
ple of a true public-private partnership
design to assist the most needy appli-
cants. Without the additional resources
provided by these hiring tax incentives,
few employers would actively seek out
this hard-to-employ population.

The new combined WOTC and Wel-
fare-to-Work credits provide employers
with a graduated tax credit equal to 25
percent of the first $6,000 in wages for
eligible individuals working between
120 hours and 399 hours and a 40-percent
tax credit on the first $6,000 in wages
for those working more than 400 hours.
In the category of longterm welfare re-
cipients, employers receive a maximum
credit of $4,000, or 40 percent of quali-
fied first year wages up to $10,000. Em-
ployers receive a maximum credit of
$5,000, or 50 percent of qualified wages
up to $10,000, for retaining for a second
year individuals in the long-term wel-
fare assistance category.
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In my home State of Montana, many
businesses take advantage of this pro-
gram, including large multinational
firms and smaller family-owned busi-
nesses. Those who truly benefit from
the WOTC and Welfare-to-Work pro-
gram, however, are low-income fami-
lies under the Food Stamp Program,
the Aid to Families with Dependent
Children, AFDC, and Temporary As-
sistance for Needy Families, TANF,
programs, and also low income U.S.
Veterans. In Montana, more than 1,000
people were certified as eligible under
the WOTC program during an 18-month
period, October 2001 through March
2003, including 476 Food Stamp recipi-
ents, 475 AFDC or TANF recipients,
and 52 U.S. veterans.

The bill that we are introducing
today provides for a permanent pro-
gram extension of the combined cred-
its. After a decade of experience with
WOTC and Welfare-to- Work, we know
that employers do respond to these im-
portant hiring tax incentives. Perma-
nent extension would provide these
programs with greater stability, there-
by encouraging more employers to par-
ticipate, make investments in expand-
ing outreach to identify potential
workers from the targeted groups, and
avoid the wasteful disruption of termi-
nation and renewal. A permanent ex-
tension would also encourage the state
job services to invest the resources
needed to make the certification proc-
ess more efficient and employer-friend-
ly.
Finally, there are other changes in
the bill that would extend these bene-
fits to more people and help them find
work. One change would increase the
age of eligibility for those individuals
seeking work who reside in enterprise
zones or empowerment communities.
Another change would include referrals
from the Ticket to Work program in
the Vocational Rehabilitation cat-
egory. These two changes are modest
improvements to the program.

Further, this bill adds a new sub-
category with an enhanced credit for
employers who hire veterans with serv-
ice-connected disabilities occurring on
or after September 11, 2001. As of July
2006, nearly 20,000 members of our
Armed Forces were wounded in action
in Operation Iraqi Freedom and Oper-
ation Enduring Freedom. Many of
these veterans are now permanently
disabled. Of these brave men and
women who have been wounded, nearly
5,000 are members of the National
Guard and Reserves. Our National
Guard and Reserves are carrying a
huge burden in our current conflicts
abroad.

Many of these wounded veterans
come from rural States such as my
home State of Montana. In Montana,
we have the highest proportion of vet-
erans per capita of any state. Accord-
ing to the most recent census, veterans
account for nearly one out of every six
people in Montana. And veterans and
families of veterans constitute a sig-
nificant portion of the population in
rural states throughout the country.
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When not deployed, many National
Guardsmen and reservists in Montana
support their families with second and
even third jobs. At any time, they can
be deployed overseas, to our borders, or
even to aid with national disasters
such as hurricanes or forest fires. If
they are injured or disabled, however,
many become unable to perform the
jobs that they did before deployment.
They will need to transition into a new
job or career. It is our duty to provide
the proper means for veterans to make
that transition. It is our duty to help
them to live as independent citizens.

Since August 2002, the share of vet-
erans collecting unemployment insur-
ance has nearly doubled. During any
given year, half a million veterans
across the Nation experience homeless-
ness. We are not providing enough re-
sources for veterans looking for work.
We are too often failing our injured and
our disabled veterans.

Many seriously injured and disabled
veterans simply do not know what they
are going to do once they return home.
We need to help these young men and
women. And a modest tax incentive to
get them back into the workforce is
one place to start.

I look forward to working with Sen-
ator SNOWE to get a permanent work
incentive for these individuals. And I
encourage our Colleagues to join us in
this effort.

By Mrs. FEINSTEIN:

S. 249. A bill to permit the National
Football League to restrict the move-
ment of its franchises, and for other
purposes; to the Committee on the Ju-
diciary.

Mrs. FEINSTEIN. Mr. President, last
November, John York, the owner of the
San Francisco 49ers, announced his in-
tention to move the team to Santa
Clara.

The 49ers have been an integral part
of San Francisco for the past 60 years.
The team was founded in 1946 as part of
the All-American Football Conference

and joined the National Football
League in 1950, when the two leagues
merged.

The team’s name is derived from the
city’s history, celebrating the miners
who rushed to San Francisco in search
of gold in 1849 and helped build the
city.

The team has been a part of San
Francisco for so long, and is such a
central part of its culture, that the
prospect of the team leaving concerns
many of the people of San Francisco.

In response, I am introducing the
Football Fairness Act that provides a
new and limited antitrust exemption
that is designed to slow the frequent
movement of National Football League
teams and prevent communities from
suffering the financial and intangible
costs of these moves.

As Mayor of San Francisco, I had the
pleasure of witnessing several 49ers’
Super Bowl victory parades.

What I remember most about those
victories is the way the team’s success
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brought the city together. I've also
seen other cities unite in celebration of
their teams’ championships.

Our football teams are more than
just businesses. They are a common de-
nominator that cut across class, race,
and gender to bond the people of a city.
They are a key component of a city’s
culture and identity.

There are instances where a city can-
not support a team, but it is disheart-
ening when a city that can—and does—
support a team is nevertheless aban-
doned and the loyalty of the fans dis-
carded.

In 1985, then 49ers owner Eddie
DeBartolo explored the possibility of
moving the team to San Jose. As
Mayor of San Francisco, I worked with
the 49ers and we were able to reach an
agreement to Kkeep the team in San
Francisco.

Today, I remain hopeful that an
agreement to keep the team will be
reached that will benefit the people of
San Francisco and the 49ers’ organiza-
tion.

However, this situation highlights a
broader trend of NFL teams aban-
doning cities after those communities
invested substantial funds and good
will into a team.

This persistent movement is bad for
our cities.

In the last 25 years, National Foot-
ball League teams have moved 7 times:
Oakland Raiders to Lios Angeles in 1982,
Baltimore Colts to Indianapolis in 1984,
St. Louis Cardinals to Tempe in 1988,
Los Angeles Rams to St. Louis in 1994,
Los Angeles Raiders to Oakland in 1994,
Cleveland Browns to Baltimore in 1996,
and Houston Oilers to Nashville in 1997.

However, during that same time pe-
riod only 1 Major League Baseball fran-
chise moved. In 2004, with the approval
of Major League Baseball, the Mon-
treal Expos became the Washington
Nationals.

Why has there been stability in base-
ball, while National Football League
teams have moved so frequently?

Unlike the NFL, Major League Base-
ball has an antitrust exemption which
gives the league and its owners control
over the movement of its teams.

When the Oakland Raiders sought to
relocate to Los Angeles in 1982, the Na-
tional Football League’s owners voted
to prevent the move. However, the
courts found that the NFL’s interven-
tion was a violation of antitrust laws,
and the League could do nothing to
prevent the Raiders from moving.

Just 12 years later, the Raiders left
Los Angeles to return to the same city
and stadium it had abandoned.

If a city is incapable of supporting a
team, it is understandable that a fran-
chise would move. However, of the six
cities that have seen National Football
League teams leave in the last 25
years, five of those cities later received
another NFL franchise.

It is clear that NFL teams are not
moving because cities cannot support
teams.

To address the real costs imposed on
communities by the persistent and un-
necessary franchise movement that we
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have witnessed, I am introducing the
Football Fairness Act.

The Football Fairness Act is
straightforward and it is limited.

It would permit the National Foot-
ball League to review and restrict its
teams’ movement. This should help
keep the fans who support the NFL
from being left out of the equation.

The Act is targeted. It limits the ex-
emption from antitrust laws solely to
the National Football League’s ability
to prevent the movement of its fran-
chises. Consequently, the Act will not
diminish competition.

I urge my colleague to support the
Football Fairness Act and help prevent
the damage done to fans and commu-
nities by frequent NFL franchise move-
ment.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 249

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Football
Fairness Act of 2007"°.

SEC. 2. FINDINGS.

The Congress finds that—

(1) National Football League teams foster
a strong local identity with the people of the
cities and regions in which they are located,
providing a source of civic pride for their
supporters;

(2) National Football League teams pro-
vide employment opportunities, revenues,
and a valuable form of entertainment for the
cities and regions in which they are located;

(3) there are significant public investments
associated with National Football League fa-
cilities;

(4) it is in the public interest to encourage
the National Football League to operate
under policies that promote stability among
its member teams and to promote the equi-
table resolution of disputes arising from the
proposed relocation of National Football
League teams; and

(5) National Football League teams travel
in interstate to compete and utilize mate-
rials shipped in interstate commerce, and
National Football League games are broad-
cast nationally.

SEC. 3. CLARIFICATION OF ANTITRUST LAWS RE-
LATED TO RELOCATION.

It shall not be unlawful by reason of any
provision of the antitrust laws for the Na-
tional Football League to enforce rules au-
thorizing the membership of the league to
decide that a member club of such league
shall not be relocated.

SEC. 4. INAPPLICABILITY TO CERTAIN MATTERS.

(a) IN GENERAL.—Nothing contained in this
Act shall—

(1) alter, determine, or otherwise affect the
applicability or inapplicability of the anti-
trust laws, the labor laws, or any other pro-
vision of law relating to the wages, hours, or
other terms and conditions of employment of
players in the National Football League, to
any employment matter regarding players in
the National Football League, or to any col-
lective bargaining rights and privilege of any
player union in the National Football
League;

(2) alter or affect the applicability or inap-
plicability of the antitrust laws or any appli-
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cable Federal or State law relating to broad-
casting or telecasting, including section 1 of
Public Law 87-331 (156 U.S.C. 1291), any agree-
ment between the National Football League
or its member teams, and any person not af-
filiated with the National Football League
for the broadcasting or telecasting of the
games of the National Football League or its
member teams on any form of television;

(3) affect any contract, or provision of a
contract, relating to the use of a stadium or
arena between a member team and the owner
or operator of any stadium or arena or any
other person;

(4) exempt from the antitrust laws any
agreement to fix the prices of admission to
National Football League games;

(5) exempt from the antitrust laws any
predatory practice or other conduct with re-
spect to competing sports leagues that would
otherwise be unlawful under the antitrust
laws; or

(6) except as provided in this Act, alter, de-
termine, or otherwise affect the applicability
or inapplicability of the antitrust laws to
any act, contract, agreement, rule, course of
conduct, or other activity by, between, or
among persons engaging in, conducting, or
participating in professional football.

(b) ANTITRUST LAWS.—As used in this sec-
tion, the term ‘‘antitrust laws’” has the
meaning given to such term in the first sec-
tion of the Clayton Act (156 U.S.C. 12) and in
the Federal Trade Commission Act (156 U.S.C.
41 et seq.).

By Ms. SNOWE (for herself and
Mr. WYDEN):

S. 250. A bill to reduce the costs of
prescription drugs for Medicare bene-
ficiaries and to guarantee access to
comprehensive prescription drug cov-
erage under part D of the Medicare pro-
gram, and for other purposes; to the
Committee on Finance.

Mrs. SNOWE. Mr. President, today I
join with my colleague and friend Sen-
ator RoN WYDEN, to introduce legisla-
tion which we have sponsored since
2004 to ensure the sound fiscal manage-
ment of our Medicare prescription drug
benefit. Together we both supported
the enactment of the Medicare Mod-
ernization Act in 2003 (MMA), and we
remain committed to seeing our sen-
iors able to rely on a high quality, af-
fordable benefit.

Today millions of American seniors
are at last receiving assistance with
the high cost of prescription drugs. For
so many, that will make a difference
between choosing whether to take
needed medications and the other ne-
cessities of life. We have indeed come a
very long way. We look forward to real-
izing all the incredible benefits of this
coverage as we see the results of more
affordable access to prescription
drugs—better health for our seniors,
and substantial health care savings.

This new benefit marks a milestone
for Medicare. And that is an apt anal-
ogy because today Part D represents a
landmark, not a destination. There is
no doubt that this benefit is not all it
could or should be, but it is a giant
step forward in helping millions of sen-
iors to afford medications which are so
essential to health care today. For
modem drugs not only treat disease,
but actually can prevent its develop-
ment.
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While we have seen this landmark
progress, it has not come without dif-
ficulty. Yet today seniors are saving
substantially on their prescription
drugs and we see reports that four of
five enrollees are pleased with the as-
sistance they are receiving.

It is undoubtedly the help they are
getting which has resulted in such sat-
isfaction. Because the confusion, the
complexity, and often a lack of over-
sight on the plans has created some se-
rious consumer issues which we will
continue to address. But today the first
issue before us is the cost of prescrip-
tion drugs in the plans.

Over 3 years ago the Congress was
given a price tag for this benefit that
was simply unrealistic. Recognizing an
absence of cost management, I joined
with Senator WYDEN to address the es-
calating cost projections we were see-
ing. Today, some say all is well, as we
hear that the estimated cost of the
benefit declined somewhat from a peak
estimate of about $720 billion over 10
years. Yet I must note that some of the
reasons for that reduction are too
quickly glossed over. Enrollment is
lower than it was estimated to be as
more Americans chose to stay in pri-
vate coverage. We also saw this past
year that we failed to reach many of
those low income seniors who most
needed help. Today as seniors enter
their first full year of coverage, we will
see a more realistic year—particularly
in terms of more beneficiaries facing
the donut hole.

We have heard estimates that the av-
erage senior is saving an average of
$1,000 per year, but we should ask how
that savings is being achieved. The dis-
covery by many seniors—when they
reached the donut hole—that their cost
of medications was the same or even
higher than what they paid prior to en-
rolling in Part D—that should be a red
flag that we may not be seeing the pur-
chasing power of seniors harnessed for
the savings they deserve.

Back in 2005 the Medicare Actuary
had estimated that drug plans would
negotiate a discount of about 15 per-
cent off undiscounted retail prices. So
last year we were curious—just how
were they doing in Maine? My staff
compared prices for the top 24 medica-
tions used by seniors and found that
our plan prices for those medications
averaged less than 12 percent below the
price any senior could already obtain,
by simply walking into a retail phar-
macy. That is not even using member-
ship or association discounts, or using
an on-line pharmacy like Drug-
store.com—where seniors could obtain
better prices. That result—finding a
single senior could do better than a
plan—is certainly disappointing.

That points to a system that is work-
ing well in terms of subsidy, but cer-
tainly needs to improve in terms of ne-
gotiating substantial discounts. But we
are told that the cost of the benefit is
lower, and that premiums were stable
this year. Yet if you ask what stand-
alone drug coverage actually costs this
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year, CMS will tell you that those pre-
miums have gone up about 10 percent.
Not unlike increases in the deductible,
the size of the donut hole, and out-of-
pocket expense. As Senator WYDEN and
I learned from GAO reports we have re-
ceived, the prices of drugs used by sen-
iors have inexorably increased since
2000 at two to three times the inflation
rate.

So the costs of this program will re-
main a concern. Most of us envisioned
that not only would the taxpayer con-
tribute to helping seniors with drug ex-
penses, but we would realize substan-
tial savings from lower prices on pre-
scription drugs.

That is why Senator WYDEN and I
proposed to achieve some balance in
the public private partnership which is
Part D today, and it is why today we
are again introducing the Medicare En-
hancements for Needed Drugs Act—the
MEND Act. In this drug benefit the
HHS Secretary should have a proper
role in negotiation. Negotiation, not
price setting.

It is clear that what the Congress in-
tended to do was to create a true pub-
lic-private partnership, utilizing com-
petitive forces to bring more choices to
seniors—in drugs, benefit plan designs,
pharmacies, and more. So seniors can
vote with their pocketbooks, and we
can see their choices in the market in-
fluence the Kkind of benefit they re-
ceive. That is not the same as a system
in which the government sets prices,
and that is why our legislation specifi-
cally bans such a practice. Under our
legislation, the Federal Government
cannot set either prices or
formularies—that is absolutely clear.

What I believe most of us desire to do
is give the present system the best
tools to achieve success. That means
that the Secretary must have an over-
sight role. He should be examining per-
formance and pointing out where plans
need to improve. But today if he no-
ticed a product on which poor dis-
counts were being achieved, and he at-
tempted to discuss that publicly, he
would likely be accused of interference.
Further, if a plan reported intran-
sigence in trying to negotiate with a
manufacturer, the Secretary could not
respond. That makes no sense. It is a
disservice taxpayers, beneficiaries, and
the plans as well.

Our legislation rescinds the ‘‘non-in-
terference’ clause and directs the Sec-
retary to negotiate for any necessary
fallback plan, and in addition, to re-
spond to requests for help from plans
which cannot obtain reasonable nego-
tiation.

We have also added two additional
areas in which the Secretary must ne-
gotiate. First, as the CBO has stated
that negotiation of single-source drugs
could yield savings, our legislation di-
rects the Secretary to engage in nego-
tiation regarding those unique prod-
ucts. We also know that some drugs
exist because the taxpayer provides
substantial support to see them devel-
oped. The public deserves a fair price
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on those products it made possible, so
the Secretary should weigh in those
cases.

Finally, our bill protects bene-
ficiaries by assuring that seniors will
have access to a comprehensive cov-
erage option—at least one plan in each
region must provide the option to
avoid the coverage gap, dreaded ‘‘donut
hole”. Today seniors in 11 States sim-
ply cannot obtain such coverage and
they must at least have the option of
protecting themselves.

These are reasonable ways to help
plans succeed, and to protect both
beneficiaries and taxpayers within the
public-private partnership on which
this benefit rests.

I call on my colleagues to join us in
this effort, so that we may improve the
partnership between private enterprise
and the Federal Government in serving
our seniors.

I ask consent that the bill’s text be
printed in the CONGRESSIONAL RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 250

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Medicare
Enhancements for Needed Drugs Act of
2007°.

SEC. 2. GAO STUDIES AND REPORTS ON PRICES
OF PRESCRIPTION DRUGS.

(a) REVIEW AND REPORTS ON RETAIL PRICES
OF PRESCRIPTION DRUGS.—

(1) INITIAL REVIEW.—The Comptroller Gen-
eral of the United States shall conduct a re-
view of the retail cost of prescription drugs
in the United States during 2000 through
2006, with an emphasis on the prescription
drugs most utilized for individuals age 65 or
older.

(2) SUBSEQUENT REVIEW.—After conducting
the review under paragraph (1), the Comp-
troller General shall continuously review the
retail cost of such drugs through December
31, 2010, to determine the changes in such
costs.

(3) REPORTS.—

(A) INITIAL REVIEW.—Not later than 90 days
after the date of enactment of this Act, the
Comptroller General shall submit to Con-
gress a report on the initial review con-
ducted under paragraph (1).

(B) SUBSEQUENT REVIEW.—Not later than
April 1 of 2008, 2009, 2010, and 2011, the Comp-
troller General shall submit to Congress a
report on the subsequent review conducted
under paragraph (2).

(b) ANNUAL GAO STUDY AND REPORT ON RE-
TAIL AND ACQUISITION PRICES OF CERTAIN
PRESCRIPTION DRUGS.—

(1) ONGOING STUDY.—The Comptroller Gen-
eral of the United States shall conduct an
ongoing study that compares the average re-
tail cost in the United States for each of the
20 most utilized prescription drugs for indi-
viduals age 65 or older with—

(A) the average price at which private
health plans acquire each such drug;

(B) the average price at which the Depart-
ment of Defense under the Defense Health
Program acquires each such drug;

(C) the average price at which the Depart-
ment of Veterans Affairs under the laws ad-
ministered by the Secretary of Veterans Af-
fairs acquires each such drug; and

(D) the average negotiated price for each
such drug that eligible beneficiaries enrolled
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in a prescription drug plan under part D of
title XVIII of the Social Security Act that
provides only basic prescription drug cov-
erage have access to under such plans.

(2) ANNUAL REPORT.—Not later than Octo-
ber 1, 2007, and annually thereafter, the
Comptroller General shall submit to Con-
gress a report on the study conducted under
paragraph (1), together with such rec-
ommendations as the Comptroller General
determines appropriate.

SEC. 3. INCLUSION OF AVERAGE AGGREGATE
BENEFICIARY COSTS AND SAVINGS
IN COMPARATIVE INFORMATION
FOR BASIC MEDICARE PRESCRIP-
TION DRUG PLANS.

Section 1860D-1(c)(3) of the Social Security
Act (42 U.S.C. 1395w-101(c)(3)) is amended—

(1) in subparagraph (A)—

(A) in the matter preceding clause (i), by
striking ‘‘subparagraph (B)”’ and inserting
‘“‘subparagraphs (B) and (C)’; and

(B) by adding at the end the following new
clause:

“(vi) AVERAGE AGGREGATE BENEFICIARY
COSTS AND SAVINGS.—With respect to plan
years beginning on or after January 1, 2008,
the average aggregate costs, including
deductibles and other cost-sharing, that a
beneficiary will incur for covered part D
drugs in the year under the plan compared to
the average aggregate costs that an eligible
beneficiary with no prescription drug cov-
erage will incur for covered part D drugs in
the year.”’; and

(2) by adding at the end the following new
subparagraph:

“(C) AVERAGE AGGREGATE BENEFICIARY
COSTS AND SAVINGS INFORMATION ONLY FOR
BASIC PRESCRIPTION DRUG PLANS.—The Sec-
retary shall not provide comparative infor-
mation under subparagraph (A)(vi) with re-
spect to—

‘(i) a prescription drug plan that provides
supplemental prescription drug coverage; or

‘‘(ii) a Medicare Advantage plan.”.

SEC. 4. NEGOTIATING FAIR PRICES FOR MEDI-
CARE PRESCRIPTION DRUGS.

(a) IN GENERAL.—Section 1860D-11 of the
Social Security Act (42 U.S.C. 1395w-111) is
amended by striking subsection (i) (relating
to noninterference) and by inserting the fol-
lowing:

‘(i) AUTHORITY TO NEGOTIATE PRICES WITH
MANUFACTURERS.—

‘(1) IN GENERAL.—In order to ensure that
beneficiaries enrolled under prescription
drug plans and MA-PD plans pay the lowest
possible price, the Secretary shall have au-
thority similar to that of other Federal enti-
ties that purchase prescription drugs in bulk
to negotiate contracts with manufacturers of
covered part D drugs, consistent with the re-
quirements and in furtherance of the goals of
providing quality care and containing costs
under this part.

‘(2) MANDATORY RESPONSIBILITIES.—The
Secretary shall be required to—

‘“(A) negotiate contracts with manufactur-
ers of covered part D drugs when the drug is
a single source drug without a therapeutic
equivalent;

“(B) participate in the negotiation of con-
tracts with respect to any covered part D
drug upon the request of an approved pre-
scription drug plan or MA-PD plan;

‘(C) participate in the negotiation of con-
tracts for any covered part D drugs for which
there is a substantial amount of Federal re-
search funding in the development of the
drug; and

‘(D) negotiate contracts with manufactur-
ers of covered part D drugs for each standard
fallback prescription drug plan under sub-
section (g) and each comprehensive fallback
prescription drug plan under subsection (k).

“(3) RULE OF CONSTRUCTION.—Nothing in
paragraph (2) shall be construed to limit the
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authority of the Secretary under paragraph
(1) to the mandatory responsibilities under
paragraph (2).

“(4) NO PARTICULAR FORMULARY OR PRICE
STRUCTURE.—In order to promote competi-
tion under this part and in carrying out this
part, the Secretary may not require a par-
ticular formulary or institute a price struc-
ture for the reimbursement of covered part D
drugs.

‘“(6) USE OF SAVINGS.—The savings to the
Medicare Prescription Drug Account through
the use of the authority provided under this
subsection (including the mandatory respon-
sibilities under paragraph (2)) shall be used
to strengthen the program under this part
and to reduce the Federal deficit.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall take effect on the
date of enactment of this Act.

SEC. 5. ACCESS TO A COMPREHENSIVE MEDI-
CARE PRESCRIPTION DRUG PLAN.

(a) REQUIREMENT FOR ACCESS.—Section
1860D-3(a) of the Social Security Act (42
U.S.C. 1395w-103(a)) is amended—

(1) in paragraph (1)—

(A) by striking ‘‘CHOICE OF AT LEAST TWO
PLANS IN EACH AREA.—The Secretary’ and in-
serting ‘‘CHOICE

‘“(A) CHOICE OF AT LEAST TWO PLANS IN EACH
AREA.—The Secretary’’; and

(B) by adding at the end the following new
subparagraph:

‘“(B) CHOICE OF A COMPREHENSIVE PRESCRIP-
TION DRUG PLAN.—In addition to the require-
ment under subparagraph (A), the Secretary
shall ensure that each part D eligible indi-
vidual has available a choice of enrollment
in a comprehensive prescription drug plan
(as defined in paragraph (4)) in the area in
which the individual resides. In any such
case in which such a plan is not available,
the part D eligible individual shall be given
the opportunity to enroll in a comprehensive
fallback prescription drug plan.’’; and

(2) by adding at the end the following new
paragraph:

‘“(4) COMPREHENSIVE PRESCRIPTION DRUG
PLAN.—For purposes of this section, the term
‘comprehensive prescription drug plan’
means a prescription drug plan that provides
coverage of covered part D drugs after an in-
dividual has reached the initial coverage
limit under paragraph (3) of section 1860D-
2(b) but has not reached the annual out-of-
pocket threshold under paragraph (4)(B) of
such section that is the same as the coverage
for such drugs that is provided under the
plan after the individual has met the deduct-
ible under paragraph (1) of such section but
has not reached such initial coverage
limit.”.

(b) COMPREHENSIVE FALLBACK PRESCRIP-
TION DRUG PLAN.—Section 1860D-11 of the So-
cial Security Act (42 U.S.C. 139%5w-111) is
amended by adding at the end the following
new subsection:

(k) GUARANTEEING ACCESS TO COMPREHEN-
SIVE COVERAGE.—

‘(1) SOLICITATION OF BIDS.—Separate from
the bidding process under subsections (b) and
(8), the Secretary shall provide for a process
for the solicitation of bids from eligible com-
prehensive fallback entities (as defined in
paragraph (2)) for the offering in all com-
prehensive fallback service areas (as defined
in paragraph (3)) in one or more PDP regions
of a comprehensive fallback prescription
drug plan (as defined in paragraph (4)) during
the contract period specified in subsection
(8)(5) (as made applicable to this subsection
under paragraph (6)).

*“(2) ELIGIBLE COMPREHENSIVE FALLBACK EN-
TITY.—For purposes of this section, the term
‘eligible comprehensive fallback entity’
means, with respect to all comprehensive
fallback service areas in a PDP region for a
contract period, an entity that—
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‘“(A) meets the requirements to be a PDP
sponsor (or would meet such requirements
but for the fact that the entity is not a risk-
bearing entity); and

‘(B) does not submit a bid under section

1860D-11(b) for any prescription drug plan for
any PDP region for the first year of such
contract period.
For purposes of subparagraph (B), an entity
shall be treated as submitting a bid with re-
spect to a prescription drug plan if the enti-
ty is acting as a subcontractor of a PDP
sponsor that is offering such a plan. The pre-
vious sentence shall not apply to entities
that are subcontractors of an MA organiza-
tion except insofar as such organization is
acting as a PDP sponsor with respect to a
prescription drug plan.

‘“(3) FALLBACK SERVICE AREA.—For pur-
poses of this subsection, the term ‘com-
prehensive fallback service area’ means, for
a PDP region with respect to a year, any
area within such region for which the Sec-
retary determines before the beginning of
the year that the access requirements of the
first sentence of section 1860D-3(a)(1)(B) will
not be met for part D eligible individuals re-
siding in the area for the year.

‘“(4) COMPREHENSIVE FALLBACK PRESCRIP-
TION DRUG PLAN.—For purposes of this part,
the term ‘comprehensive fallback prescrip-
tion drug plan’ means a prescription drug
plan that—

‘““(A) offers the standard prescription drug
coverage and access to negotiated prices de-
scribed in section 1860D—2(a)(1)(A);

‘(B) offers coverage of covered part D
drugs after an individual has reached the ini-
tial coverage limit under paragraph (3) of
section 1860D-2(b) but has not reached the
annual out-of-pocket threshold under para-
graph (4)(B) of such section that is the same
as the coverage for such drugs that is offered
after the individual has met the deductible
under paragraph (1) of such section but has
not reached such initial coverage limit; and

‘“(C) meets such other requirements as the
Secretary may specify.

‘(5) MONTHLY BENEFICIARY PREMIUM.—EX-
cept as provided in section 1860D-13(b) (relat-
ing to late enrollment penalty) and subject
to section 1860D-14 (relating to low-income
assistance), the monthly beneficiary pre-
mium to be charged under a comprehensive
fallback prescription drug plan offered in all
comprehensive fallback service areas in a
PDP region shall be uniform and shall be an
amount equal to—

‘“(A) 25.5 percent of an amount equal to the
Secretary’s estimate of the average monthly
per capita actuarial cost, including adminis-
trative expenses, under the comprehensive
fallback prescription drug plan of providing
the coverage described in paragraph (4)(A) in
the region, as calculated by the Chief Actu-
ary of the Centers for Medicare & Medicaid
Services; and

‘“(B) 100 percent of an amount equal to the
Secretary’s estimate of the average monthly
per capita actuarial cost, including adminis-
trative expenses, under the comprehensive
fallback prescription drug plan of providing
the coverage described in paragraph (4)(B) in
the region, as calculated by the Chief Actu-
ary of the Centers for Medicare & Medicaid
Services.

In calculating such administrative expenses,
the Chief Actuary shall use a factor that is
based on similar expenses of prescription
drug plans that are not standard or com-
prehensive fallback prescription drug plans.
¢“(6) INCORPORATION OF STANDARD FALLBACK
PRESCRIPTION DRUG PLAN PROVISIONS.—The
provisions of paragraphs (1)(B), (56), and (7) of
subsection (g) shall apply to comprehensive
fallback prescription drug plans and entities
offering such plans in the same manner as
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such provisions apply to standard fallback
prescription drug plans and entities offering
such plans.

“(7) SAME ENTITY MAY OFFER BOTH FALL-
BACK PRESCRIPTION DRUG PLANS IN AN AREA.—
The Secretary may award a contract to an
entity under this subsection with respect to
an area and period and a contract under sub-
section (g) with respect to the same area and
period.”.

(c) CONFORMING AMENDMENTS.—

(1) AcceEss.—Section 1860D-3 of the Social
Security Act (42 U.S.C. 1395w-103) is amend-
ed—

(A) in subsection (a)—

(i) in paragraph (1)(A) of subsection (a), as
redesignated by subsection (a), by inserting
‘“‘standard’ before ‘‘fallback’’;

(ii) in paragraph (2), by striking ‘‘para-
graph (1)’ and inserting ‘‘paragraph (1)(A)’;
and

(B) in subsection (b)(2), by striking ‘‘fall-
back prescription drug plan for that area
under section 1860D-11(g)”’ and inserting
‘“‘standard or comprehensive fallback pre-
scription drug plan for that area under sub-
sections (g) and (k) of section 1860D-11, as ap-
plicable”.

(2) LIMITED RISK PLANS.—Section 1860D-
11(f) of the Social Security Act (42 U.S.C.
1395w-111(f)) is amended—

(A) in paragraph (1)—

(i) by striking ¢1860D-3(a)’’ and inserting
£1860D-3(a)(1)(A)’; and

(ii) by inserting ‘‘standard’ before ‘‘fall-
back’; and

(B) in paragraph (2)(A), by striking “1860D-
3(a)”’ and inserting ‘“1860D-3(a)(1)(A)’’; and

(C) in each of subparagraphs (A) and (B) of
paragraph (4), by striking ‘‘a fallback” and
inserting ‘‘a standard or comprehensive fall-
back’.

(3) STANDARD FALLBACK PRESCRIPTION DRUG
PLAN.—Section 1860D-11(g) of the Social Se-
curity Act (42 U.S.C. 1395w-111(g)) is amend-
ed—

(A) in the heading, by inserting ‘‘STANDARD
PRESCRIPTION DRUG” after ‘‘ACCESS TO’’;

(B) by inserting ‘‘STANDARD’’ before ‘‘FALL-
BACK”’ each place it appears;

(C) by striking “FALLBACK” each place it
appears and inserting ‘‘STANDARD FALL-
BACK”’;

(D) by inserting ‘‘standard’ before ‘‘fall-
back’ each place it appears; and

(E) in paragraph (3), by striking ‘1860D-
3(a)” and inserting ‘‘1860D-3(a)(1)(A)”".

(4) ANNUAL REPORT.—Section 1860D-11(h) of
the Social Security Act (42 U.S.C. 1395w-—
111(h)) is amended by striking ‘‘(f) and (g)”
and inserting ‘“(f), (g), and (k).

(5) LIMITATION ON ENTITIES OFFERING FALL-
BACK PRESCRIPTION DRUG PLANS.—Section
1860D-12(b)(2) of the Social Security Act (42
U.S.C. 1395w-112(b)(2)) is amended—

(A) in the matter preceding subparagraph
(A), by striking ‘‘a fallback” and inserting
“‘a standard or comprehensive fallback’’;

(B) in subparagraph (A)—

(i) by striking ‘‘section 1860D-11(g)’’ and in-
serting ‘‘subsection (g) or (k) of section
1860D-11"’;

(ii) by striking ‘‘such section” and insert-
ing ‘‘such subsections, as applicable’’; and

(iii) by striking ‘‘a fallback’ and inserting
“‘a standard or comprehensive fallback’’;

(C) in subparagraph (B), by striking ‘‘a fall-
back’ and inserting ‘‘a standard or com-
prehensive fallback’’;

(D) in subparagraph (C), by striking ‘‘a
fallback’” and inserting ‘‘a standard or com-
prehensive fallback” and

(E) in the flush matter following subpara-
graph (C), by striking ‘‘a fallback’ and in-
serting ‘‘a standard or comprehensive fall-
back”.

(6) COLLECTION OF PREMIUM.—Section
1860D-13(c)(3) of the Social Security Act (42
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U.S.C. 1395w-113(¢)(3)) is amended by striking
“a fallback” and inserting ‘‘a standard or
comprehensive fallback’.

(7) PAYMENT.—Section 1860D-15(g) of the
Social Security Act (42 U.S.C. 1395w-115(g)) is
amended by striking ‘‘offering’’ and all that
follows and inserting the following: ‘‘offer-
ing.—

‘(1) a standard prescription drug plan (as
defined in paragraph (4) of section 1860D-
11(g)), the amount payable shall be the
amounts determined under the contract for
such plan pursuant to paragraph (5) of such
section; and

‘“(2) a comprehensive prescription drug
plan (as defined in paragraph (4) of section
1860D-11(k)), the amount payable shall be the
amounts determined under the contract for
such plan pursuant to such paragraph (5) (as
made applicable to section 1860D-11(k) under
paragraph (6) of such section).”.

(8) PAYMENT FROM ACCOUNT.—Section
1860D-16(b)(1)(B) of the Social Security Act
(42 U.S.C. 1395w-116(b)(1)(B)) is amended by
inserting ‘‘standard and comprehensive’’ be-
fore ‘‘fallback”.

(9) DEFINITION.—Section 1860D-41(a)(5) of
the Social Security Act (42 U.S.C. 139%5w-
1561(a)(5)) is amended to read as follows:

“(5) STANDARD FALLBACK PRESCRIPTION
DRUG PLAN; COMPREHENSIVE FALLBACK PRE-
SCRIPTION DRUG PLAN.—The terms ‘standard
fallback prescription drug plan’ and ‘com-
prehensive fallback prescription drug plan’
have the meaning given those terms in sub-
section (g)(4) and (k)(4), respectively, of sec-
tion 1860D-11."".

(d) EFFECTIVE DATE.—The amendments
made by this section shall take effect on
January 1, 2008.

Mr. WYDEN. Mr. President, Senator
SNOWE and I said we would work to im-
prove the Medicare Part D benefit ever
since we voted for its passage. Senator
SNOWE and I think one of the most
egregious errors in the Medicare drug
benefit was to write into law that the
Secretary cannot have bargaining
power under any circumstances. That
is why today we are introducing the
Medicare Enhancements for Needed
Drugs Act of 2007. This legislation lifts
the prohibition on bargaining power
and requires the Secretary to negotiate
on behalf of seniors.

We believed that one of the most im-
portant things missing from the Part D
benefit was cost containment—and al-
lowing Medicare to negotiate for drug
prices would be an important cost con-
tainment measure. Our legislation
clearly prohibits price setting or the
creation of a uniform formulary. What
our legislation allows Medicare to do is
to be a smart shopper—just as any con-
sumer would be—by allowing Medicare
to go in the market and use its clout
just like any other big purchaser.

Under our proposal, the Secretary
could negotiate in any circumstance,
but must negotiate in several in-
stances: for single source drugs for
which there is no therapeutic equiva-
lent; drugs for which taxpayer funding
was substantial in its research and de-
velopment; and for any fallback plan
the Secretary must provide. In addi-
tion, our legislation requires the Sec-
retary to provide a fallback plan if
there is not comprehensive coverage,
including coverage for the so-called
donut hole, available in a region.
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The Congressional Budget Office has
stated there might be savings achieved
if the Secretary could negotiate for
single source drugs for which there is
no therapeutic equivalent. To be good
stewards of taxpayer dollars, to be able
to strengthen the program and to help
seniors truly save, we must look to-
ward using every logical tool to lower
costs. Not to try to achieve lower
prices in areas identified as potentially
saving the program, taxpayers and sen-
iors would be foolish.

I don’t know of a single private enti-
ty, whether it’s a timber company in
my home State of Oregon, or a big auto
company, who when they’re buying
something in bulk doesn’t say, hey pal,
how about a discount? So why
shouldn’t Medicare, if it needs to nego-
tiate, have that authority just in case?
Why wouldn’t we want to assure that
Medicare can be a smart shopper?

I look forward to working with my
colleagues as the Senate Finance Com-
mittee works on this issue.

By Mr. FEINGOLD:

S. 2562. A bill to repeal the provision
of law that provides automatic pay ad-
justments for Members of Congress; to
the Committee on Homeland Security
and Governmental Affairs.

Mr. FEINGOLD. Mr. President, I am
pleased to reintroduce legislation that
would put an end to automatic pay
raises for Members of Congress.

As I have noted when I raised this
issue in past years, Congress has the
authority to raise its own pay, some-
thing that most of our constituents
cannot do. Because this is such a sin-
gular power, Congress ought to exer-
cise it openly, and subject to regular
procedures including debate, amend-
ment, and a vote on the record.

But current law allows Congress to
avoid that public debate and vote. All
that is necessary for Congress to get a
pay raise is that nothing be done to
stop it. The annual pay raise takes ef-
fect unless Congress acts.

This stealth pay raise mechanism
began with a change Congress enacted
in the Ethics Reform Act of 1989. In
section 704 of that Act, Members of
Congress voted to make themselves en-
titled to an annual raise equal to half
a percentage point less than the em-
ployment cost index, one measure of
inflation.

On occasion, Congress has voted to
deny itself the raise, and the tradi-
tional vehicle for the pay raise vote is
the Treasury appropriations bill. But
that vehicle is not always made avail-
able to those who want a public debate
and vote on the matter. Just last year,
for example, the Senate did not con-
sider the Treasury appropriations bill.
Instead, we passed a series of con-
tinuing resolutions to fund government
operations usually addressed in that
bill and other appropriations bills that
were not taken up. Because of that,
Senators were effectively prevented
from offering an amendment to force
an up or down vote on the annual pay
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raise. And that situation was not
unique.

As I have noted in the past, getting a
vote on the annual congressional pay
raise is a haphazard affair at best, and
it should not be that way. The burden
should not be on those who seek a pub-
lic debate and recorded vote on the
Member pay raise. On the contrary,
Congress should have to act if it de-
cides to award itself a hike in pay. This
process of pay raises without account-
ability must end.

This issue is not a new question. It
was something that our Founders con-
sidered from the beginning of our Na-
tion. In August of 1789, as part of the
package of 12 amendments advocated
by James Madison that included what
has become our Bill of Rights, the
House of Representatives passed an
amendment to the Constitution pro-
viding that Congress could not raise its
pay without an intervening election.
On September 9, 1789, the Senate
passed that amendment. In late Sep-
tember of 1789, Congress submitted the
amendments to the States.

Although the amendment on pay
raises languished for two centuries, in
the 1980s, a campaign began to ratify
it. While I was a member of the Wis-
consin State Senate, I was proud to
help ratify the amendment. Its ap-
proval by the Michigan legislature on
May 7, 1992, gave it the needed approval
by three-fourths of the States.

The 27th Amendment to the Con-
stitution now states: ‘“No law, varying
the compensation for the services of
the senators and representatives, shall
take effect, until an election of rep-
resentatives shall have intervened.”

I honor that limitation. Throughout
my 6-year term, I accept only the rate
of pay that Senators receive on the
date on which I was sworn in as a Sen-
ator. And I return to the Treasury any
additional income Senators get, wheth-
er from a cost-of-living adjustment or
a pay raise we vote for ourselves. 1
don’t take a raise until my bosses, the
people of Wisconsin, give me one at the
ballot box. That is the spirit of the 27th
Amendment. The stealth pay raises
like the one that Congress allowed for
2006 certainly violate the spirit of that
amendment at the very least.

This practice must end and this bill
will end it. Senators and Congressmen
should have to vote up-or-down to raise
Congressional pay, and my bill would
require just that. We owe our constitu-
ents nothing less.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 2562

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. ELIMINATION OF AUTOMATIC PAY

ADJUSTMENTS FOR MEMBERS OF
CONGRESS.
(a) IN GENERAL.—Paragraph (2) of section
601(a) of the Legislative Reorganization Act
of 1946 (2 U.S.C. 31) is repealed.
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(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—Section 601(a)(1) of such Act is
amended—

(1) by striking ‘‘(a)(1)”’ and inserting ‘‘(a)’’;

(2) by redesignating subparagraphs (A), (B),
and (C) as paragraphs (1), (2), and (3), respec-
tively; and

(3) by striking ‘‘as adjusted by paragraph
(2) of this subsection” and inserting ‘‘ad-
justed as provided by law’’.

(c) EFFECTIVE DATE.—This section shall
take effect on February 1, 2009.

By Ms. LANDRIEU:

S. 253. A bill to permit the cancella-
tion of certain loans under the Robert
T. Stafford Disaster Relief and Emer-
gency Assistance Act, and for other
purposes; to the Committee on Home-
land Security and Governmental Af-
fairs.

Ms. LANDRIEU. Mr. President, it
gives me great pleasure to introduce
the Disaster Loan Fairness Act of 2007.
This legislation strikes provisions con-
tained in the Community Disaster
Loan Act of 2005 and the Emergency
Supplemental spending bill for hurri-
cane relief, which prohibited forgive-
ness of Special Community Disaster
Loans authorized in those measures.

Section 417 of the Robert T. Stafford
Disaster Relief and Emergency Assist-
ance Act requires forgiveness of a loan
if an independent audit determines
that its recipient cannot sustain its re-
payment obligations after a 3-year
grace period. The statute recognizes
the very real possibility that hard-hit
communities may need to be excused
from repayment. For the first time in
the history of the program though, for-
giveness was specifically prohibited by
the Community Disaster Loan Act of
2005. These were the strictest terms
ever required. Clamping down in the
wake of the worst disaster in history
did not make sense at the time, and it
does not make sense now.

In the last Congress, I introduced S.
1872, which eliminated this provision
governing the first round of loans au-
thorized in October of 2005. Louisiana
applicants received about $739 million
in this first round. This bill accom-
plishes that same objective, and also
strikes forgiveness restrictions at-
tached to a second round of loans au-
thorized in June of 2006, through which
Louisianans received about $261 million
in Orleans, St. Bernard, and St. Tam-
many Parishes. These recipients in the
second round included sheriffs, fire dis-
tricts, levee districts, school boards,
sewage and water boards, port harbor
and terminal authorities, regional
transit authorities and parish govern-
ments.

Essential operational expenditures
must be made to facilitate recovery in
the wake of a disaster, including serv-
ices like police, fire protection, transit
and sanitation. One of the great ironies
of the Community Disaster Loan Pro-
gram is the fact that it exists largely
to supplement shortcomings in the
Stafford Act. Between 1970 and 1974, the
program was administered as a grant
program before the Stafford Act con-
verted it to a loan program. FEMA will
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not reimburse emergency responders
for their straight-time salaries, and a
large portion of these loans were need-
ed for payroll expenses to essential em-
ployees.

This bill does not necessarily forgive
all loans made to hurricane-affected
communities. Communities must apply
for cancellation, and forgiveness is
only permitted when an independent
review of a city’s fiscal health finds
justification to cancel the debt. Even
then, communities must still repay
loan funds used for capital improve-
ments, debt servicing, assessments,
intragovernmental services, cost-shar-
ing and otherwise reimbursable activi-
ties. It is also important to remember
that the size of the loans has been lim-
ited to a proportion of the commu-
nity’s operating budget since these pro-
grams were first authorized.

The majority of disaster loans have
been repaid, and the program is used
only by areas that have suffered a
major disaster. In 29 years, the pro-
gram has only received 64 applications
associated with 21 disasters. Compared
to 1,104 disasters declared in total, that
is a very small proportion. There were
no loans issued under this authority for
6 years prior to FY 2005. These figures
indicate that this program has not
been abused by jurisdictions that could
do without the funds. Program admin-
istrators and independent auditors
have found cause to cancel 93 percent
of loan funding distributed to hard-hit
areas over the years, but this rep-
resents the inevitable fact that disas-
ters can be catastrophic, and areas re-
quiring significant help are less likely
to be whole again after only 3 years.

The City of New Orleans was forced
to lay off 3,000 people—over 80 percent
of its workforce. Let us act now to en-
sure that other cities are not forced to
follow, by giving a break to disaster
loan recipients who prove unable to
repay their debt. They will still have 3
years to try, and some may succeed,
but we must adjust to the reality of
the situation. It is time we relieve Gulf
Coast communities of the burdens they
were forced to shoulder in order to
keep police cars, fire trucks and sani-
tation trucks rolling, reopen schools
and bring cities back to life by getting
things working.

I ask unanimous consent the text of
the bill be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the Record, as follows:

S. 2563

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Disaster
Loan Fairness Act of 2007,

SEC. 2. CANCELLATION OF LOANS.

(a) IN GENERAL.—Section 2(a) of the Com-
munity Disaster Loan Act of 2005 (Public
Law 109-88; 119 Stat. 2061) is amended by
striking ‘‘Provided further, That notwith-
standing section 417(c)(1) of the Stafford Act,
such loans may not be canceled:”’.

(b) DISASTER ASSISTANCE DIRECT LOAN PRO-
GRAM AccOUNT.—Chapter 4 of title II of the
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Emergency Supplemental Appropriations
Act for Defense, the Global War on Terror,
and Hurricane Recovery, 2006 (Public Law
109-234; 120 Stat. 471) is amended under the
heading ‘‘DISASTER ASSISTANCE DIRECT LOAN
PROGRAM ACCOUNT”’ under the heading ‘FED-
ERAL EMERGENCY MANAGEMENT AGENCY”
under the heading “DEPARTMENT OF
HOMELAND SECURITY”’, by striking ‘‘Pro-
vided further, That notwithstanding section
417(c)(1) of such Act, such loans may not be
canceled:”.

SEC. 3. EFFECTIVE DATE.

The amendments made by this Act shall be
effective on the date of enactment of the
Community Disaster Loan Act of 2005 (Pub-
lic Law 109-88; 119 Stat. 2061).

By Mr. DOMENICI (for himself
and Mr. BINGAMAN):

S. 265. A bill to provide assistance to
the State of New Mexico for the devel-
opment of comprehensive State water
plans, and for other purposes; to the
Committee on Energy and Natural Re-
sources.

Mr. DOMENICI. Mr. President, water
is the life’s blood for New Mexico.
When the water dries up in New Mex-
ico, so will many of its communities.
As such, the scarcity of water in New
Mexico is a dire situation. Unfortu-
nately, the New Mexico Office of the
State Engineer (NM OSE) lacks the
tools necessary to undertake the Her-
culean task of effectively managing
New Mexico’s water resources.

Today, I introduce legislation that
would allow New Mexico to make in-
formed decisions about its limited
water resources.

In order to effectively perform water
rights administration, as well as com-
ply with New Mexico’s compact deliv-
eries, the State Engineer is statutorily
required to perform assessments and
investigations of the numerous stream
systems and ground water basins lo-
cated within New Mexico. However, the
NM OSE is ill equipped to vigorously
and comprehensively undertake the
daunting but critically important task
of water resource planning. At present,
the NM OSE lacks adequate resources
to perform necessary hydrographic sur-
veys and data collection. As such, en-
suring a future water supply for my
home state requires that Congress pro-
vide the NM OSE with the resources
necessary to fulfill its statutory man-
date.

The bill I introduce today would cre-
ate a standing authority for the State
of New Mexico to seek and receive
technical assistance from the Bureau
of Reclamation and the United States
Geological Survey. It would also pro-
vide the NM OSE the sum of $12.5 mil-
lion in federal assistance to perform
hydrologic models of New Mexico’s
most important water systems. This
bill would provide the NM OSE with
the best resources available when mak-
ing crucial decisions about how best
preserve our limited water stores.

Ever decreasing water supplies in
New Mexico have reached critical
levels and require immediate action.
The Congress cannot sit idly by as
water shortages cause death to New
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Mexico’s communities. I hope the Sen-
ate will give this legislation its every
consideration. I thank Senator BINGA-
MAN, Chairman of the Energy and Nat-
ural Resources Committee for cospon-
soring this important legislation.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 255

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“New Mexico
Water Planning Assistance Act’.

SEC. 2. DEFINITIONS.

In this Act:

(1) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of the Interior, acting
through the Bureau of Reclamation and the
United States Geological Survey.

(2) STATE.—The term ‘‘State’” means the
State of New Mexico.

SEC. 3. COMPREHENSIVE WATER PLAN ASSIST-
ANCE.

(a) IN GENERAL.—Upon the request of the
Governor of the State and subject to sub-
sections (b) through (f), the Secretary shall—

(1) provide to the State technical assist-
ance and grants for the development of com-
prehensive State water plans;

(2) conduct water resources mapping in the
State; and

(3) conduct a comprehensive study of
groundwater resources (including potable,
brackish, and saline water resources) in the
State to assess the quantity, quality, and
interaction of groundwater and surface
water resources.

(b) TECHNICAL ASSISTANCE.—Technical as-
sistance provided under subsection (a) may
include—

(1) acquisition of hydrologic data, ground-
water characterization, database develop-
ment, and data distribution;

(2) expansion of climate, surface water, and
groundwater monitoring networks;

(3) assessment of existing water resources,
surface water storage, and groundwater stor-
age potential;

(4) numerical analysis and modeling nec-
essary to provide an integrated under-
standing of water resources and water man-
agement options;

(5) participation in State planning forums
and planning groups;

(6) coordination of Federal water manage-
ment planning efforts;

(7) technical review of data, models, plan-
ning scenarios, and water plans developed by
the State; and

(8) provision of scientific and technical
specialists to support State and local activi-
ties.

(c) ALLOCATION.—In providing grants under
subsection (a), the Secretary shall, subject
to the availability of appropriations, allo-
cate—

(1) $5,000,000 to develop hydrologic models
and acquire associated equipment for the
New Mexico Rio Grande main stem sections
and Rios Pueblo de Taos and Hondo, Rios
Nambe, Pojoaque and Teseque, Rio Chama,
and Lower Rio Grande tributaries;

(2) $1,500,000 to complete the hydrographic
survey development of hydrologic models
and acquire associated equipment for the
San Juan River and tributaries;

(3) $1,000,000 to complete the hydrographic
survey development of hydrologic models
and acquire associated equipment for South-
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west New Mexico, including the Animas
Basin, the Gila River, and tributaries;

4 $4,500,000 for statewide
orthophotography mapping; and

(5) such sums as are necessary to carry out
additional projects consistent with sub-
section (b).

(d) COST-SHARING REQUIREMENT.—

(1) IN GENERAL.—The non-Federal share of
the total cost of any activity carried out
using a grant provided under subsection (a)
shall be 50 percent.

(2) FORM OF NON-FEDERAL SHARE.—The non-
Federal share under paragraph (1) may be in
the form of any in-kind services that the
Secretary determines would contribute sub-
stantially toward the conduct and comple-
tion of the activity assisted.

(e) NON-REIMBURSABLE BASIS.—Any assist-
ance or grants provided to the State under
this Act shall be made on a non-reimbursable
basis.

(f) AUTHORIZED TRANSFERS.—On request of
the State, the Secretary shall directly trans-
fer to 1 or more Federal agencies any
amounts made available to the State to
carry out this Act.

SEC. 4. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated to
carry out this Act $3,000,000 for each of fiscal
years 2008 through 2012.

SEC. 5. SUNSET OF AUTHORITY.

The authority of the Secretary to carry
out any provisions of this Act shall termi-
nate 10 years after the date of the enactment
of this Act.

digital

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 22—RE-
AFFIRMING THE CONSTITU-
TIONAL AND STATUTORY PRO-
TECTIONS ACCORDED SEALED
DOMESTIC MAIL, AND FOR
OTHER PURPOSES

Ms. COLLINS (for herself, Mr. LIE-
BERMAN, Mr. CARPER, Mr. COLEMAN,
and Mr. AKAKA) submitted the fol-
lowing resolution; which was referred
to the Committee on Homeland Secu-
rity and Governmental Affairs:

S. RES. 22

Whereas all Americans depend on the
United States Postal Service to transact
business and communicate with friends and
family;

Whereas postal customers have a constitu-
tional right to expect that their sealed do-
mestic mail will be protected against unrea-
sonable searches;

Whereas the circumstances and procedures
under which the Government may search
sealed mail are well defined, including provi-
sions under the Foreign Intelligence Surveil-
lance Act of 1978 (50 U.S.C. 1801 et seq.), and
generally require prior judicial approval;

Whereas the United States Postal Inspec-
tion Service has the authority to open and
search a sealed envelope or package when
there is immediate threat to life or limb or
an immediate and substantial danger to
property;

Whereas the Postal Accountability and En-
hancement Act (Public Law 109-435) ex-
pressly reaffirmed the right of postal cus-
tomers to have access to a class of mail
sealed against inspection;

Whereas the United States Postal Service
affirmed January 4, 2007, that the enactment
of the Postal Accountability and Enhance-
ment Act (Public Law 109-435) does not grant
Federal law enforcement officials any new
authority to open domestic mail;

January 10, 2007

Whereas the signing statement on the
Postal Accountability and Enhancement Act
(Public Law 109-435) issued by President
Bush on December 20, 2006, raises questions
about the President’s commitment to abide
by these basic privacy protections; and

Whereas the Senate rejects any interpreta-
tion of the President’s signing statement on
the Postal Accountability and Enhancement
Act (Public Law 109-435) that in any way di-
minishes the privacy protections accorded
sealed domestic mail under the Constitution
and Federal laws and regulations:

Now, therefore, be it

Resolved, That the Senate reaffirms the
constitutional and statutory protections ac-
corded sealed domestic mail.

Ms. COLLINS. Mr. President, I rise
today to submit a Senate resolution
that will reaffirm the fundamental
constitutional and statutory protec-
tions accorded sealed domestic mail. I
am very bpleased to have the distin-
guished chairman of the Senate Gov-
ernmental Affairs and Homeland Secu-
rity Committee, Senator LIEBERMAN,
as a cosponsor, Senator CARPER, who
was the author of the postal reform bill
with me in the last Congress, Senator
COLEMAN, and Senator AKAKA, all of
whom have been very active on postal
issues.

On December 20, President Bush
signed into law the Postal Account-
ability and Enhancement Act that Sen-
ator CARPER and I originally intro-
duced in 2004. This new law represents
the most sweeping reforms to the U.S.
Postal Service in more than 30 years.

The Presiding Officer and new chair-
man of the committee knows well that
of all the legislation our committee
produced last year, in many ways this
was the most difficult to bring to com-
pletion.

The act, which will help the 225-year-
old Postal Service, meets the chal-
lenges of the 21st century, establishes a
new rate-setting system, helps ensure a
stronger financial future for the Postal
Service, provides more stability and
predictability in rates, and protects
the basic feature of universal service.
One of the act’s many provisions pro-
vides continued authority for the Post-
al Service to establish a class of mail
sealed against inspection.

The day President Bush signed the
Postal Reform Act into law, he also
issued a signing statement construing
that particular provision to permit
‘“‘searches in exigent circumstances,
such as to protect human life and safe-
ty.”” While I understand that the Presi-
dent’s spokesman has explained that
the signing statement did not intend to
change the scope of this new law, it has
resulted in considerable confusion and
widespread concern about the Presi-
dent’s commitment to abide by the
basic privacy protections afforded
sealed domestic mail. For some, it
raised the specter of the Government
unlawfully monitoring our mail in the
name of national security.

Given this unfortunate perception, I
wish to be very clear as the author of
this legislation. Nothing in the Postal
Reform Act, nor in the President’s
signing statement, alters in any way
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