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Urban Affairs; to the Committee on Rules 
and Administration. 

By Mr. HARKIN: 
S. Res. 57. An original resolution author-

izing expenditures by the Committee on Ag-
riculture, Nutrition, and Forestry; from the 
Committee on Agriculture, Nutrition, and 
Forestry; to the Committee on Rules and Ad-
ministration. 

By Mr. INOUYE: 
S. Res. 58. An original resolution author-

izing expenditures by the Committee on 
Commerce, Science, and Transportation; 
from the Committee on Commerce, Science, 
and Transportation; to the Committee on 
Rules and Administration. 

By Mr. BAUCUS: 
S. Res. 59. An original resolution author-

izing expenditures by the Committee on Fi-
nance; from the Committee on Finance; to 
the Committee on Rules and Administration. 

By Mr. LIEBERMAN: 
S. Res. 60. An original resolution author-

izing expenditures by the Committee on 
Homeland Security and Governmental Af-
fairs; from the Committee on Homeland Se-
curity and Governmental Affairs; to the 
Committee on Rules and Administration. 

By Mr. KENNEDY (for himself, Mr. 
MCCAIN, Mr. AKAKA, Mr. BOND, Mr. 
BURR, Ms. CANTWELL, Mr. CARPER, 
Mrs. CLINTON, Mr. COCHRAN, Mr. 
COLEMAN, Mr. CONRAD, Mr. DODD, 
Mrs. DOLE, Mr. DOMENICI, Mr. DUR-
BIN, Mr. ENSIGN, Mr. GRASSLEY, Mr. 
ISAKSON, Mr. KERRY, Ms. LANDRIEU, 
Mr. LEAHY, Mr. LEVIN, Ms. MUR-
KOWSKI, Mr. PRYOR, Mr. SANDERS, Mr. 
REID, and Mr. SPECTER): 

S. Res. 61. A resolution designating Janu-
ary 2007 as ‘‘National Mentoring Month’’; 
considered and agreed to. 

By Mr. VITTER (for himself and Ms. 
LANDRIEU): 

S. Res. 62. A resolution recognizing the 
goals of Catholic Schools Week and honoring 
the valuable contributions of Catholic 
schools in the United States; considered and 
agreed to. 

By Mrs. FEINSTEIN: 
S. Res. 63. An original resolution author-

izing expenditures by the Committee on 
Rules and Administration; from the Com-
mittee on Rules and Administration; placed 
on the calendar. 

By Mr. OBAMA (for himself, Mr. DUR-
BIN, Mr. DODD, Mr. LUGAR, Mr. 
LIEBERMAN, and Mr. BAYH): 

S. Con. Res. 5. A concurrent resolution 
honoring the life of Percy Lavon Julian, a 
pioneer in the field of organic chemistry and 
the first and only African-American chemist 
to be inducted into the National Academy of 
Sciences; to the Committee on the Judiciary. 

By Mr. ENZI (for himself and Mr. 
THOMAS): 

S. Con. Res. 6. A concurrent resolution ex-
pressing the sense of Congress that the Na-
tional Museum of Wildlife Art, located in 
Jackson, Wyoming, should be designated as 
the ‘‘National Museum of Wildlife Art of the 
United States’’; to the Committee on Energy 
and Natural Resources. 

By Mr. WARNER (for himself, Mr. NEL-
SON of Nebraska, Ms. COLLINS, Mr. 
LEVIN, and Ms. SNOWE): 

S. Con. Res. 7. A concurrent resolution ex-
pressing the sense of Congress on Iraq; to the 
Committee on Foreign Relations. 

f 

ADDITIONAL COSPONSORS 

S. 101 

At the request of Mr. STEVENS, the 
name of the Senator from South Da-
kota (Mr. THUNE) was added as a co-

sponsor of S. 101, a bill to update and 
reinvigorate universal service provided 
under the Communications Act of 1934. 

S. 166 
At the request of Mr. MCCAIN, the 

name of the Senator from Nevada (Mr. 
ENSIGN) was added as a cosponsor of S. 
166, a bill to restrict any State from 
imposing a new discriminatory tax on 
cell phone services. 

S. 233 
At the request of Mr. KENNEDY, the 

name of the Senator from Connecticut 
(Mr. DODD) was added as a cosponsor of 
S. 233, a bill to prohibit the use of 
funds for an escalation of United 
States military forces in Iraq above the 
numbers existing as of January 9, 2007. 

S. 268 
At the request of Ms. CANTWELL, the 

name of the Senator from Oregon (Mr. 
SMITH) was added as a cosponsor of S. 
268, a bill to designate the Ice Age 
Floods National Geologic Trail, and for 
other purposes. 

S. 281 
At the request of Mr. VITTER, the 

name of the Senator from Ohio (Mr. 
VOINOVICH) was added as a cosponsor of 
S. 281, a bill to amend title 44 of the 
United States Code, to provide for the 
suspension of fines under certain cir-
cumstances for first-time paperwork 
violations by small business concerns. 

S. 287 
At the request of Mr. KENNEDY, the 

name of the Senator from Connecticut 
(Mr. DODD) was added as a cosponsor of 
S. 287, a bill to prohibit the use of 
funds for an escalation of United 
States military forces in Iraq above the 
numbers existing as of January 9, 2007. 

S. 380 
At the request of Mr. WYDEN, the 

name of the Senator from West Vir-
ginia (Mr. ROCKEFELLER) was added as 
a cosponsor of S. 380, a bill to reauthor-
ize the Secure Rural Schools and Com-
munity Self-Determination Act of 2000, 
and for other purposes. 

S. 381 
At the request of Mr. INOUYE, the 

name of the Senator from Delaware 
(Mr. CARPER) was added as a cosponsor 
of S. 381, a bill to establish a fact-find-
ing Commission to extend the study of 
a prior Commission to investigate and 
determine facts and circumstances sur-
rounding the relocation, internment, 
and deportation to Axis countries of 
Latin Americans of Japanese descent 
from December 1941 through February 
1948, and the impact of those actions by 
the United States, and to recommend 
appropriate remedies, and for other 
purposes. 

S. 408 
At the request of Mr. CHAMBLISS, the 

name of the Senator from Montana 
(Mr. BAUCUS) was added as a cosponsor 
of S. 408, a bill to recognize the herit-
age of hunting and provide opportuni-
ties for continued hunting on Federal 
public land. 

S. 430 
At the request of Mr. BOND, the name 

of the Senator from Iowa (Mr. GRASS-

LEY) was added as a cosponsor of S. 430, 
a bill to amend title 10, United States 
Code, to enhance the national defense 
through empowerment of the Chief of 
the National Guard Bureau and the en-
hancement of the functions of the Na-
tional Guard Bureau, and for other pur-
poses. 

At the request of Mr. LEAHY, the 
names of the Senator from Maryland 
(Ms. MIKULSKI), the Senator from West 
Virginia (Mr. ROCKEFELLER), the Sen-
ator from Montana (Mr. BAUCUS), the 
Senator from Massachusetts (Mr. 
KERRY) and the Senator from Oregon 
(Mr. WYDEN) were added as cosponsors 
of S. 430, supra. 

S. 431 
At the request of Mr. MCCAIN, the 

name of the Senator from Alaska (Mr. 
STEVENS) was added as a cosponsor of 
S. 431, a bill to require convicted sex 
offenders to register online identifiers, 
and for other purposes. 

AMENDMENT NO. 115 
At the request of Mr. KYL, the names 

of the Senator from Tennessee (Mr. AL-
EXANDER) and the Senator from Penn-
sylvania (Mr. SPECTER) were added as 
cosponsors of amendment No. 115 pro-
posed to H.R. 2, a bill to amend the 
Fair Labor Standards Act of 1938 to 
provide for an increase in the Federal 
minimum wage. 

AMENDMENT NO. 209 
At the request of Mr. KYL, the name 

of the Senator from Pennsylvania (Mr. 
SPECTER) was added as a cosponsor of 
amendment No. 209 proposed to H.R. 2, 
a bill to amend the Fair Labor Stand-
ards Act of 1938 to provide for an in-
crease in the Federal minimum wage. 

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. REID (for himself, Mrs. 
LINCOLN, Mr. BIDEN, Ms. MIKUL-
SKI, Mrs. BOXER, Mr. DURBIN, 
Mr. SALAZAR, and Mr. BROWN): 

S. 439. A bill to amend title 10, 
United States Code, to permit certain 
retired members of the uniformed serv-
ices who have a service-connected dis-
ability to receive both disability com-
pensation from the Department of Vet-
erans Affairs for their disability and ei-
ther retired pay by reason of their 
years of military service or Combat- 
Related Special Compensation; to the 
Committee on Armed Services. 

Mr. REID. Mr. President, we are 
going to have a debate on Iraq, and it 
will be a historic debate about that 
war, a war that has demanded unparal-
leled sacrifices from our men and 
women in uniform. 

While we have our disagreements 
with the President’s conduct of the 
war, all 100 Senators stand side by side 
in supporting our troops. They have 
done everything asked of them, car-
rying out a difficult mission with 
honor and skill. We as a country owe 
the brave men and women in our mili-
tary a debt of gratitude and have re-
sponsibility to ensure our veterans re-
ceive both the thanks of a grateful na-
tion and the benefits they have earned, 
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and that is a subject I would like to 
discuss briefly this morning. 

About 8 years ago, one of my staff 
came to me and said: Senator, do you 
realize that if a person is disabled in 
the military and retires from the mili-
tary, they cannot draw on both their 
benefits? I said: What? And he repeated 
that. If you are in the military and you 
become disabled and you retire, you 
cannot draw both your benefits. I 
thought my staffer didn’t know what 
he was talking about, but he did. That 
was the law in our country and had 
been for many years, and it was a 
wrong law. That law is still mostly in 
effect, and that is too bad. 

When someone who is disabled retires 
from the U.S. military, he or she can-
not draw on both their benefits. If you 
retire from any other branch of the 
Federal Government, such as the Bu-
reau of Land Management, you can 
draw both your disability pay and your 
retirement pay but, no, not if you are 
in the military. These people have been 
robbed of their benefits, in my opinion, 
and I refer specifically to thousands of 
men and women who have been denied 
their retirement because of an unfair 
policy referred to as concurrent re-
ceipt. 

By law, disabled veterans, as I have 
said, cannot collect disability pay and 
retirement pay at the same time. What 
does this mean? It means for every dol-
lar of compensation a disabled veteran 
receives as a result of their injuries, 
they must sacrifice a dollar of their re-
tirement pay they earned in the service 
of our Nation. In many cases, this ban 
takes away a veteran’s full retirement 
pay, wiping away the benefits he or she 
earned in 20 or more years of service. 
That is wrong. 

Concurrent receipt is a special tax on 
the men and women who keep us safe. 
Few veterans can afford to live on their 
retirement pay alone. Those burdened 
with disability face an even greater 
struggle, often denied any postservice 
work. They receive disability com-
pensation to pay for pain, suffering, 
and loss of future earnings caused by a 
service-connected illness or injury. No 
other Federal retiree is forced to make 
forfeit of their retirement—only our 
disabled military retirees. This is not 
just an error, it is a disgrace. 

Of course, concurrent receipt is not a 
new problem. I hope most everyone in 
the Senate knows about it. This is the 
seventh year I have introduced legisla-
tion to give disabled veterans the sup-
port they have earned, and I will con-
tinue fighting until we succeed, ending 
this unacceptable policy. 

I first of all want to suggest that the 
two managers of the Defense bill, every 
year since I have worked on this, have 
been Senator WARNER and Senator 
LEVIN, and they have helped me. I ap-
preciate that very much. They have 
been thoughtful and understanding in 
their approach to this issue. What has 
happened these past 7 years is good but 
not really good. We have chipped away 
at this unfair policy of concurrent re-
ceipt. 

In 2000, I introduced legislation to 
eliminate this unfair policy for the 
first time. I did it at the end of the 
106th Congress. This legislation passed 
the Senate but was removed by the 
House during conference. So I reintro-
duced the legislation in the 107th Con-
gress, in both 2001 and 2002. Unfortu-
nately, it was once again adopted by 
the Senate but removed in conference. 

In 2003, I proposed legislation to 
allow disabled veterans with at least a 
50-percent disability rating to become 
eligible for full concurrent receipt over 
a 10-year phase-in period. Despite veto 
threats from the Bush administration, 
Congress passed this very important 
version of concurrent receipt. 

In 2004, I took it a step further. I in-
troduced legislation to eliminate the 
10-year phase-in period for veterans 
with a 100-percent disability. The moti-
vation here was to get concurrent re-
ceipt to the most severely disabled vet-
erans. We thought many of these vet-
erans would never see the benefits with 
a 10-year phase-in. They are old World 
War II veterans, where the average age 
is well over 80 now, and to think they 
would have to wait 10 years for a 
phase-in isn’t very fair. 

In 2005, we focused on the most se-
verely disabled veterans and success-
fully eliminated the 10-year phase-in 
for veterans listed as unemployable. I 
was pleased with the passage of that 
2005 amendment but disappointed that 
the conference committee chose not to 
enact this valuable legislation for vet-
erans rated as unemployable until 2009. 
So in 2006, I sought to get unemploy-
able veterans immediate relief, but we 
didn’t act. Congress didn’t act. 

So here we are in 2007, back at it 
again. Today, concurrent receipt re-
mains one of my highest priorities. It 
is a priority, I believe, in fairness. We 
need to continue to chip away at this 
policy, and I am committed to that 
goal 100 percent, so that 100 percent of 
disabled veterans get the money they 
earn in being part of the great fighting 
force of this Nation. 

We are blessed in this country to be 
defended by an All-Volunteer Army. 
These patriots put their lives and safe-
ty on the line because they love this 
country. I believe it is time for this 
country and this Congress to repay 
their service and sacrifice, and that is 
why I am reintroducing today the Re-
tired Pay Restoration Act of 2007. 

Mr. President, I ask unanimous con-
sent that the text of this legislation be 
printed in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 439 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Retired Pay 
Restoration Act of 2007’’. 

SEC. 2. ELIGIBILITY FOR PAYMENT OF BOTH RE-
TIRED PAY AND VETERANS’ DIS-
ABILITY COMPENSATION FOR CER-
TAIN MILITARY RETIREES WITH 
COMPENSABLE SERVICE-CON-
NECTED DISABILITIES. 

(a) EXTENSION OF CONCURRENT RECEIPT AU-
THORITY TO RETIREES WITH SERVICE-CON-
NECTED DISABILITIES RATED LESS THAN 50 
PERCENT.— 

(1) REPEAL OF 50 PERCENT REQUIREMENT.— 
Section 1414 of title 10, United States Code, 
is amended by striking paragraph (2) of sub-
section (a). 

(2) COMPUTATION.—Paragraph (1) of sub-
section (c) of such section is amended by 
adding at the end the following new subpara-
graph: 

‘‘(G) For a month for which the retiree re-
ceives veterans’ disability compensation for 
a disability rated as 40 percent or less or has 
a service-connected disability rated as zero 
percent, $0.’’. 

(b) REPEAL OF PHASE-IN OF CONCURRENT 
RECEIPT FOR RETIREES WITH SERVICE-CON-
NECTED DISABILITIES RATED AS TOTAL.—Sub-
section (a)(1) of such section is amended by 
striking ‘‘except that’’ and all that follows 
and inserting ‘‘except— 

‘‘(A) in the case of a qualified retiree re-
ceiving veterans’ disability compensation for 
a disability rated as 100 percent, payment of 
retired pay to such veteran is subject to sub-
section (c) only during the period beginning 
on January 1, 2004, and ending on December 
31, 2004; and 

‘‘(B) in the case of a qualified retiree re-
ceiving veterans’ disability compensation for 
a disability rated as total by reason of 
unemployability, payment of retired pay to 
such veteran is subject to subsection (c) only 
during the period beginning on January 1, 
2004, and ending on December 31, 2007.’’. 

(c) CLERICAL AMENDMENTS.— 
(1) The heading for section 1414 of such 

title is amended to read as follows: 

‘‘§ 1414. Members eligible for retired pay who 
are also eligible for veterans’ disability 
compensation: concurrent payment of re-
tired pay and disability compensation’’. 

(2) The item relating to such section in the 
table of sections at the beginning of chapter 
71 of such title is amended to read as follows: 

‘‘1414. Members eligible for retired pay who 
are also eligible for veterans’ 
disability compensation: con-
current payment of retired pay 
and disability compensation.’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall take effect on 
January 1, 2008, and shall apply to payments 
for months beginning on or after that date. 
SEC. 3. COORDINATION OF SERVICE ELIGIBILITY 

FOR COMBAT-RELATED SPECIAL 
COMPENSATION AND CONCURRENT 
RECEIPT. 

(a) ELIGIBILITY FOR TERA RETIREES.—Sub-
section (c) of section 1413a of title 10, United 
States Code, is amended by striking ‘‘enti-
tled to retired pay who—’’ and inserting 
‘‘who— 

‘‘(1) is entitled to retired pay, other than a 
member retired under chapter 61 of this title 
with less than 20 years of service creditable 
under section 1405 of this title and less than 
20 years of service computed under section 
12732 of this title; and 

‘‘(2) has a combat-related disability.’’. 
(b) AMENDMENTS TO STANDARDIZE SIMILAR 

PROVISIONS.— 
(1) CLERICAL AMENDMENT.—The heading for 

paragraph (3) of section 1413a(b) of such title 
is amended by striking ‘‘RULES’’ and insert-
ing ‘‘RULE’’. 

(2) QUALIFIED RETIREES.—Subsection (a) of 
section 1414 of such title, as amended by sec-
tion 2(a), is amended— 

VerDate Aug 31 2005 02:28 Apr 26, 2007 Jkt 059060 PO 00000 Frm 00054 Fmt 0624 Sfmt 0634 E:\RECORD07\S31JA7.REC S31JA7pw
al

ke
r 

on
 P

R
O

D
1P

C
69

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATE S1413 January 31, 2007 
(A) by striking ‘‘a member or’’ and all that 

follows through ‘‘retiree’)’’ and inserting ‘‘a 
qualified retiree’’; and 

(B) by adding at the end the following new 
paragraph: 

‘‘(2) QUALIFIED RETIREES.—For purposes of 
this section, a qualified retiree, with respect 
to any month, is a member or former mem-
ber of the uniformed services who— 

‘‘(A) is entitled to retired pay, other than 
in the case of a member retired under chap-
ter 61 of this title with less than 20 years of 
service creditable under section 1405 of this 
title and less than 20 years of service com-
puted under section 12732 of this title; and 

‘‘(B) is also entitled for that month to vet-
erans’ disability compensation.’’. 

(3) DISABILITY RETIREES.—Subsection (b) of 
section 1414 of such title is amended— 

(A) by striking ‘‘SPECIAL RULES’’ in the 
subsection heading and all that follows 
through ‘‘is subject to’’ and inserting ‘‘SPE-
CIAL RULE FOR CHAPTER 61 DISABILITY RETIR-
EES.—In the case of a qualified retiree who is 
retired under chapter 61 of this title, the re-
tired pay of the member is subject to’’; and 

(B) by striking paragraph (2). 
(c) EFFECTIVE DATE.—The amendments 

made by this section shall take effect on 
January 1, 2008, and shall apply to payments 
for months beginning on or after that date. 

By Mr. DURBIN (for himself and 
Mr. OBAMA): 

S. 441. A bill to permit certain school 
districts in Illinois to be reconstituted 
for purposes of determining assistance 
under the Impact Aid program; to the 
Committee on Health, Education, 
Labor, and Pensions. 

Mr. DURBIN. Mr. President, I ask 
unanimous consent that the text of the 
bill be printed in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 441 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. ELIGIBILITY FOR IMPACT AID PAY-

MENT. 
(a) LOCAL EDUCATIONAL AGENCIES.—Not-

withstanding section 8013(9)(B) of the Ele-
mentary and Secondary Education Act of 
1965 (20 U.S.C. 7713(9)(B)), North Chicago 
Community Unit School District 187, North 
Shore District 112, and Township High 
School District 113 in Lake County, Illinois, 
and Glenview Public School District 34 and 
Glenbrook High School District 225 in Cook 
County, Illinois, shall be considered local 
educational agencies as such term is used in 
and for purposes of title VIII of such Act. 

(b) COMPUTATION.—Notwithstanding any 
other provision of law, federally connected 
children (as determined under section 8003(a) 
of the Elementary and Secondary Education 
Act of 1965 (20 U.S.C. 7703(a))) who are in at-
tendance in the North Shore District 112, 
Township High School District 113, Glenview 
Public School District 34, and Glenbrook 
High School District 225 described in sub-
section (a), shall be considered to be in at-
tendance in the North Chicago Community 
Unit School District 187 described in sub-
section (a) for purposes of computing the 
amount that the North Chicago Community 
Unit School District 187 is eligible to receive 
under subsection (b) or (d) of such section 
if— 

(1) such school districts have entered into 
an agreement for such students to be so con-
sidered and for the equitable apportionment 
among all such school districts of any 

amount received by the North Chicago Com-
munity Unit School District 187 under such 
section; and 

(2) any amount apportioned among all such 
school districts pursuant to paragraph (1) is 
used by such school districts only for the di-
rect provision of educational services. 

By Mr. DURBIN (for himself, Mr. 
SPECTER, Mr. LEAHY, Mr. 
SMITH, Mr. KERRY, and Ms. COL-
LINS): 

S. 442. A bill to provide for loan re-
payment for prosecutors and public de-
fenders; to the Committee on the Judi-
ciary. 

Mr. DURBIN. Mr. President, I rise 
today to introduce the John R. Justice 
Prosecutors and Defenders Incentive 
Act of 2007. I am honored to have the 
support and cosponsorship of Senator 
LEAHY and Senator SPECTER, the chair-
man and ranking member of the Judi-
ciary Committee, on this important 
legislation. I look forward to working 
closely with Chairman LEAHY and 
Ranking Member SPECTER to advance 
it through the Judiciary Committee 
and secure its enactment into law. I 
also appreciate the cosponsorship of 
Senator SMITH, Senator KERRY and 
Senator COLLINS on this bipartisan bill. 

Our bill seeks to enhance our crimi-
nal justice system by encouraging tal-
ented law school graduates to serve as 
criminal prosecutors and public defend-
ers. The bill would establish a student 
loan repayment program for qualified 
attorneys who agree to remain em-
ployed for at least 3 years as State or 
local criminal prosecutors, or as State, 
local, or Federal public defenders in 
criminal cases. 

This legislation is supported by the 
American Bar Association, the Na-
tional District Attorneys Association, 
the National Association of Prosecutor 
Coordinators, the National Legal Aid 
and Defender Association, and the Na-
tional Association of Criminal Defense 
Lawyers. 

For our criminal justice system to 
function effectively, we need to have a 
sufficient supply of dedicated and com-
petent attorneys working in prosecutor 
and public defender offices. However, 
many qualified law school graduates 
who have a strong motivation to work 
in the public sector find it economi-
cally impossible due to the over-
whelming burden of student loan debt. 

The legal profession and our commu-
nities pay a severe price when law 
graduates are shut out from pursuing 
public service careers due to edu-
cational debt. When prosecutor and 
public defender offices cannot attract 
new lawyers or keep experienced ones, 
their ability to protect the public in-
terest is compromised. Such offices 
may find themselves unable to take on 
new cases due to staffing shortages, 
and their existing staff may be forced 
to handle unmanageable workloads. 
Cases may suffer from lengthy and un-
necessary delays, and some cases may 
be mishandled by inexperienced or 
overworked attorneys. As a result, in-
nocent people may be sent to jail, and 
criminals may go free. 

Our bill, the John R. Justice Pros-
ecutors and Defenders Incentive Act, is 
designed to help remedy some of these 
problems. The availability of student 
loan repayment can be a powerful in-
centive for attracting talented new 
lawyers to public service employment. 
Our proposal complements loan for-
giveness options that currently exist 
for Federal prosecutors. Passage of this 
bill will help make prosecutor and pub-
lic defender jobs at all levels of govern-
ment more attractive and financially 
viable for law school graduates who 
have incurred significant educational 
debt. 

Our bill is named after the late John 
R. Justice, former president of the Na-
tional District Attorneys Association 
and a distinguished prosecutor from 
the State of South Carolina. John Jus-
tice was instrumental in promoting 
student loan repayment efforts for law 
school graduates seeking to work in 
public service. This bill is a fitting 
tribute to his dedicated efforts. 

The need for this legislation is evi-
dent. In recent years, the costs of a law 
school education have skyrocketed. Re-
searchers found that tuition increased 
about 340 percent from 1985 to 2002 for 
private law school students and for 
out-of-State students at public law 
schools. In-State students at public law 
schools saw their tuition jump about 
500 percent during that time. In 2005, 
the average annual tuition was $28,900 
for private law schools, $22,987 for non-
resident students at public law schools, 
and $13,145 for resident students at pub-
lic law schools. These tuition costs do 
not include the costs of food, lodging, 
books, fees and personal expenses over 
3 years of law school. 

Unsurprisingly, the vast majority of 
law students—over 80 percent—must 
borrow funds to finance their legal edu-
cation. According to the American Bar 
Association, the average total cumu-
lative educational debt for law school 
graduates in the class of 2005 was 
$78,763 for private schools and $51,056 
for public schools. Two-thirds of law 
students generally carry additional un-
paid debt from their undergraduate 
studies. These education debts are seri-
ous financial obligations that must be 
repaid, as any default on a loan trig-
gers significant consequences. 

Many law students graduate with a 
deep commitment to pursuing a career 
in public service. However, they need a 
level of income sufficient to meet the 
demands of their educational loan li-
abilities, and public service salaries 
have not kept up with rising law school 
debt burdens. From 1985 to 2002, while 
law school tuition increased 340 per-
cent for private law school students 
and 500 percent for in-state students at 
public law schools, salaries for public 
service lawyers such as prosecutors and 
public defenders increased by just 70 
percent. According to the National As-
sociation for Law Placement, NALP, 
the median entry-level salary for pub-
lic defenders is $43,000. With 11 to 15 
years of experience, the median salary 
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increases only to $65,500. The salary 
progression for State prosecuting at-
torneys is similar, starting at around 
$46,000 and progressing to about $68,000 
for those with 11 to 15 years of experi-
ence. 

Many law school graduates can earn 
much more and repay their student 
loans much faster by entering the pri-
vate sector. According to a NALP sur-
vey, in 2005 the median salary for first- 
year attorneys at law firms ranged 
from $67,500 in firms of 2 to 25 attor-
neys to $135,000 in firms of 500 attor-
neys or more. The median first-year 
salary for all firms participating in the 
survey was $100,000. When choosing be-
tween a private sector job and a job as 
a prosecutor or defender, talented law 
graduates with large debt burdens 
must take into consideration this sal-
ary differential. 

It is clear that large student debt de-
ters many law graduates from pursuing 
public service careers. According to a 
national survey of 1,622 students from 
117 law schools conducted by Equal 
Justice Works, the Partnership for 
Public Service, and NALP in 2002, 66 
percent of respondents stated that law 
school debt prevented them from con-
sidering a public interest or govern-
ment job. 

Some law graduates initially accept 
public service jobs despite their high 
debt burdens. However, many attor-
neys cannot repay their loan obliga-
tions as well as pay all their other liv-
ing expenses on a government salary. 
Attorneys who begin careers in public 
service, and who would like to remain, 
frequently leave after a few years when 
they find their debts are hindering 
their ability to provide for themselves, 
much less support their families or 
save for retirement. 

Many public service employers report 
having a difficult time attracting and 
retaining talented law graduates. Pros-
ecutor and public defender offices 
across the country have vacancies they 
cannot fill because new law graduates 
cannot afford to work for them. Alter-
natively, those who do hire law grad-
uates find that, because of educational 
debt burdens, those whom they do hire 
leave just at the point when they have 
acquired the experience to provide the 
most valuable services. According to a 
Bureau of Justice Statistics survey, 24 
percent of state prosecutors’ offices re-
ported problems in 2005 with recruiting 
new attorneys, and 35 percent reported 
problems in retaining attorneys. An-
other survey administered by Equal 
Justice Works and the National Legal 
Aid & Defender Association in 2002 
found that over 60 percent of public in-
terest law employers, including state 
and local prosecutor and public de-
fender offices, reported difficulty in at-
torney recruitment and retention. 

I recently received a letter from Ber-
nard Murray, President of the Prosecu-
tors Bar Association and Chief of the 
Criminal Prosecutions Bureau for the 
Cook County State’s Attorney’s Office 
in Chicago. He wrote: ‘‘[W]e are faced 

with enormous hurdles in attracting 
first-rate candidates to pursue a career 
with the Cook County State’s Attor-
ney’s Office. We simply cannot afford 
to pay new assistants a salary high 
enough to offset the enormous debt 
load that follows them from their law 
school graduation.’’ 

His letter also stated: ‘‘We are ob-
serving an exodus of talent at about 
the three to five year experience mark 
in the office when assistants are no 
longer able to postpone life events such 
as marriage, home ownership, and 
starting a family. We are losing much 
of our best talent before they even 
have a chance to put their skills to use 
in felony cases.’’ 

I also received a copy of a letter from 
Michael Judge, Chief Defender of the 
Los Angeles County Public Defender 
Office, the oldest and largest such of-
fice in the Nation. His letter states the 
following about his office’s efforts to 
recruit new lawyers: ‘‘It became nec-
essary to expand the ambit of recruit-
ing from locally to statewide, to the 
western region of the country and now 
to the entire nation to ensure the suc-
cess of our recruiting in the face of the 
deterrent of crushing student loan 
debt. . . . In some sense we are ‘poach-
ing’ in the territory of other defender 
offices. . . . I have experienced more 
‘turndowns’ of employment offers in 
the recent past than during my first 9 
or 10 years as Chief Defender. I at-
tribute that to the ‘ice cold water in 
the face syndrome’ experienced by mo-
tivated candidates making the final 
net calculations and discovering a de-
fender career can be an adventure in 
deficit financing.’’ 

It harms the public interest when 
communities face a shortage of attor-
neys who can effectively prosecute 
cases and provide criminal defendants 
with their constitutional right to coun-
sel. Sadly, these situations occur all 
too frequently. We can—and should—do 
more to help prosecutor and public de-
fender offices recruit and retain attor-
neys in the face of increasing student 
debt burdens and higher private sector 
salaries. 

Our legislation would help by estab-
lishing, within the Department of Jus-
tice, a program of student loan repay-
ment for borrowers who agree to re-
main employed for at least three years 
as State or local criminal prosecutors, 
or as State, local, or Federal public de-
fenders in criminal cases. It would 
allow eligible attorneys to receive stu-
dent loan debt repayments of up to 
$10,000 per year, with a maximum ag-
gregate over time of $60,000. The bill 
would cover student loans made, in-
sured, or guaranteed under the Higher 
Education Act of 1965, including con-
solidation loans. 

Under our bill, repayment benefits 
for public sector attorneys would be 
made available on a first-come, first- 
served basis, and would be subject to 
the availability of appropriations. Pri-
ority would be given to borrowers who 
received repayment benefits for the 

preceding fiscal year and who have 
completed less than three years of the 
first required service period. Borrowers 
could enter into an additional agree-
ment, after the required three-year pe-
riod, for a successive period of service 
which may be less than three years. 
Attorneys who do not complete their 
required period of service would be re-
quired to repay the government. 

In addition to covering those who 
agree to serve in State and local pros-
ecutor and defender offices, our bill 
complements existing loan forgiveness 
programs that are currently available 
for Federal prosecutors by making loan 
relief available to Federal public de-
fenders as well. 

Our bill is modeled on a loan repay-
ment program that has been created 
for Federal executive branch employ-
ees and that has enjoyed growing suc-
cess. Federal law currently permits 
Federal executive branch agencies to 
repay their employees’ student loans, 
up to $10,000 in a year, and up to a life-
time maximum of $60,000. In exchange, 
the employee must agree to remain 
with the agency for at least three 
years. According to the Office of Per-
sonnel Management (OPM), during fis-
cal year 2005 there were 479 lawyers 
working in Federal agencies who re-
ceived loan repayments under this pro-
gram, including 242 lawyers for the Se-
curities and Exchange Commission and 
85 attorneys for the Department of Jus-
tice. According to OPM, Federal agen-
cies across the board say that the pro-
gram has been of tremendous benefit in 
recruiting and retaining attorneys. 

As I have worked on behalf of our 
legislation, I have been moved by the 
personal stories of attorneys who have 
been trying to embark on a career of 
public service but have been struggling 
because of student loans. One compel-
ling letter I received came from Aisha 
Cornelius, an Assistant State’s Attor-
ney in Cook County, Illinois. Her letter 
said the following: ‘‘I am a full-time 
prosecutor in Cook County. I wanted 
this job because I desired to use my law 
degree for public service. Although 
making a lot of money was not my pri-
mary goal, I had hoped at least for fi-
nancial stability. This, however, is dif-
ficult to accomplish as my student 
loan payments take up a considerable 
amount of my income. I have more 
than $100,000 in student loan debt. I am 
also a single mother with a five-year- 
old daughter in kindergarten. In order 
to work, I have to pay for before- and 
after-school care for her. . . . I depleted 
my savings while studying for the bar 
exam last year and I essentially live 
check to check. In order to supplement 
my income, I sell cosmetics and skin 
care. I am also in the process of apply-
ing for a part-time evening teaching 
position. I love my job and serving the 
greater good. The only reason I would 
ever leave public service is if I could no 
longer afford to stay. This is much 
more of a possibility than I would like 
it to be. Loan repayment assistance 
would help me stay longer in a position 
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that allows me to serve the community 
during the day while giving me the 
freedom and peace of mind to focus 
[on] my daughter at night.’’ 

I appreciate Ms. Cornelius’s willing-
ness to share her story with me. By en-
acting and funding this legislation, we 
can take a meaningful step toward al-
leviating some of the financial burden 
for attorneys such as Ms. Cornelius 
who choose careers as criminal pros-
ecutors and public defenders. 

I know there are many other law 
graduates who, like Aisha Cornelius, 
want to apply their legal training and 
develop their skills in the public sec-
tor, but are deterred by the weight of 
student loan obligations. Passage of 
the John R. Justice Prosecutors and 
Defenders Incentive Act will help them 
make their career dreams a reality. I 
urge its swift adoption. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 442 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘John R. Jus-
tice Prosecutors and Defenders Incentive Act 
of 2007’’. 
SEC. 2. LOAN REPAYMENT FOR PROSECUTORS 

AND DEFENDERS. 
Title I of the Omnibus Crime Control and 

Safe Streets Act of 1968 (42 U.S.C. 3711 et 
seq.) is amended by adding at the end the fol-
lowing: 

‘‘PART JJ—LOAN REPAYMENT FOR 
PROSECUTORS AND PUBLIC DEFENDERS 

‘‘SEC. 3111. GRANT AUTHORIZATION. 
‘‘(a) PURPOSE.—The purpose of this section 

is to encourage qualified individuals to enter 
and continue employment as prosecutors and 
public defenders. 

‘‘(b) DEFINITIONS.—In this section: 
‘‘(1) PROSECUTOR.—The term ‘prosecutor’ 

means a full-time employee of a State or 
local agency who— 

‘‘(A) is continually licensed to practice 
law; and 

‘‘(B) prosecutes criminal cases at the State 
or local level. 

‘‘(2) PUBLIC DEFENDER.—The term ‘public 
defender’ means an attorney who— 

‘‘(A) is continually licensed to practice 
law; and 

‘‘(B) is— 
‘‘(i) a full-time employee of a State or 

local agency or a nonprofit organization op-
erating under a contract with a State or unit 
of local government, that provides legal rep-
resentation to indigent persons in criminal 
cases; or 

‘‘(ii) employed as a full-time Federal de-
fender attorney in a defender organization 
established pursuant to subsection (g) of sec-
tion 3006A of title 18, United States Code, 
that provides legal representation to indi-
gent persons in criminal cases. 

‘‘(3) STUDENT LOAN.—The term ‘student 
loan’ means— 

‘‘(A) a loan made, insured, or guaranteed 
under part B of title IV of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1071 et seq.); 

‘‘(B) a loan made under part D or E of title 
IV of the Higher Education Act of 1965 (20 
U.S.C. 1087a et seq. and 1087aa et seq.); and 

‘‘(C) a loan made under section 428C or 
455(g) of the Higher Education Act of 1965 (20 

U.S.C. 1078–3 and 1087e(g)) to the extent that 
such loan was used to repay a Federal Direct 
Stafford Loan, a Federal Direct Unsubsidized 
Stafford Loan, or a loan made under section 
428 or 428H of such Act. 

‘‘(c) PROGRAM AUTHORIZED.—The Attorney 
General shall establish a program by which 
the Department of Justice shall assume the 
obligation to repay a student loan, by direct 
payments on behalf of a borrower to the 
holder of such loan, in accordance with sub-
section (d), for any borrower who— 

‘‘(1) is employed as a prosecutor or public 
defender; and 

‘‘(2) is not in default on a loan for which 
the borrower seeks forgiveness. 

‘‘(d) TERMS OF AGREEMENT.— 
‘‘(1) IN GENERAL.—To be eligible to receive 

repayment benefits under subsection (c), a 
borrower shall enter into a written agree-
ment that specifies that— 

‘‘(A) the borrower will remain employed as 
a prosecutor or public defender for a required 
period of service of not less than 3 years, un-
less involuntarily separated from that em-
ployment; 

‘‘(B) if the borrower is involuntarily sepa-
rated from employment on account of mis-
conduct, or voluntarily separates from em-
ployment, before the end of the period speci-
fied in the agreement, the borrower will 
repay the Attorney General the amount of 
any benefits received by such employee 
under this section; 

‘‘(C) if the borrower is required to repay an 
amount to the Attorney General under sub-
paragraph (B) and fails to repay such 
amount, a sum equal to that amount shall be 
recoverable by the Federal Government from 
the employee (or such employee’s estate, if 
applicable) by such methods as are provided 
by law for the recovery of amounts owed to 
the Federal Government; 

‘‘(D) the Attorney General may waive, in 
whole or in part, a right of recovery under 
this subsection if it is shown that recovery 
would be against equity and good conscience 
or against the public interest; and 

‘‘(E) the Attorney General shall make stu-
dent loan payments under this section for 
the period of the agreement, subject to the 
availability of appropriations. 

‘‘(2) REPAYMENTS.— 
‘‘(A) IN GENERAL.—Any amount repaid by, 

or recovered from, an individual or the es-
tate of an individual under this subsection 
shall be credited to the appropriation ac-
count from which the amount involved was 
originally paid. 

‘‘(B) MERGER.—Any amount credited under 
subparagraph (A) shall be merged with other 
sums in such account and shall be available 
for the same purposes and period, and sub-
ject to the same limitations, if any, as the 
sums with which the amount was merged. 

‘‘(3) LIMITATIONS.— 
‘‘(A) STUDENT LOAN PAYMENT AMOUNT.— 

Student loan repayments made by the Attor-
ney General under this section shall be made 
subject to such terms, limitations, or condi-
tions as may be mutually agreed upon by the 
borrower and the Attorney General in an 
agreement under paragraph (1), except that 
the amount paid by the Attorney General 
under this section shall not exceed— 

‘‘(i) $10,000 for any borrower in any cal-
endar year; or 

‘‘(ii) an aggregate total of $60,000 in the 
case of any borrower. 

‘‘(B) BEGINNING OF PAYMENTS.—Nothing in 
this section shall authorize the Attorney 
General to pay any amount to reimburse a 
borrower for any repayments made by such 
borrower prior to the date on which the At-
torney General entered into an agreement 
with the borrower under this subsection. 

‘‘(e) ADDITIONAL AGREEMENTS.— 

‘‘(1) IN GENERAL.—On completion of the re-
quired period of service under an agreement 
under subsection (d), the borrower and the 
Attorney General may, subject to paragraph 
(2), enter into an additional agreement in ac-
cordance with subsection (d). 

‘‘(2) TERM.—An agreement entered into 
under paragraph (1) may require the bor-
rower to remain employed as a prosecutor or 
public defender for less than 3 years. 

‘‘(f) AWARD BASIS; PRIORITY.— 
‘‘(1) AWARD BASIS.—Subject to paragraph 

(2), the Attorney General shall provide re-
payment benefits under this section on a 
first-come, first-served basis, and subject to 
the availability of appropriations. 

‘‘(2) PRIORITY.—The Attorney General shall 
give priority in providing repayment bene-
fits under this section in any fiscal year to a 
borrower who— 

‘‘(A) received repayment benefits under 
this section during the preceding fiscal year; 
and 

‘‘(B) has completed less than 3 years of the 
first required period of service specified for 
the borrower in an agreement entered into 
under subsection (d). 

‘‘(g) REGULATIONS.—The Attorney General 
is authorized to issue such regulations as 
may be necessary to carry out the provisions 
of this section. 

‘‘(h) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
carry out this section $25,000,000 for fiscal 
year 2008 and such sums as may be necessary 
for each succeeding fiscal year.’’. 

By Mr. DURBIN: 
S. 446. A bill to amend the Public 

Health Service Act to authorize capita-
tion grants to increase the number of 
nursing faculty and students, and for 
other purposes; to the Committee on 
Health, Education, Labor, and Pen-
sions. 

Mr. DURBIN. Mr. President, I ask 
unanimous consent that the text of the 
bill be printed in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 446 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Nurse Edu-
cation, Expansion, and Development Act of 
2007’’. 
SEC. 2. FINDINGS. 

The Congress finds as follows: 
(1) While the Nurse Reinvestment Act 

(Public Law 107–205) helped to increase appli-
cations to schools of nursing by 125 percent, 
schools of nursing have been unable to ac-
commodate the influx of interested students 
because they have an insufficient number of 
nurse educators. It is estimated that— 

(A) in the 2006–2007 school year— 
(i) 66.6 percent of schools of nursing had 

from 1 to 18 vacant faculty positions; and 
(ii) an additional 16.7 percent of schools of 

nursing needed additional faculty, but 
lacked the resources needed to add more po-
sitions; and 

(B) 41,683 eligible candidates were denied 
admission to schools of nursing in 2005, pri-
marily due to an insufficient number of fac-
ulty members. 

(2) A growing number of nurses with doc-
toral degrees are choosing careers outside of 
education. Over the last few years, 22.5 per-
cent of doctoral nursing graduates reported 
seeking employment outside the education 
profession. 
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(3) In 2006 the average age of nurse faculty 

at retirement is 63.1 years. With the average 
age of doctorally-prepared nurse faculty at 
54.7 years in 2005, a wave of retirements is ex-
pected within the next 10 years. 

(4) Master’s and doctoral programs in nurs-
ing are not producing a large enough pool of 
potential nurse educators to meet the pro-
jected demand for nurses over the next 10 
years. While graduations from master’s and 
doctoral programs in nursing rose by 12.8 
percent (or 1,369 graduates) and 13.1 percent 
(or 56 graduates), respectively, in the 2005– 
2006 school year, projections still dem-
onstrate a shortage of nurse faculty. Given 
current trends, there will be at least 2,616 un-
filled faculty positions in 2012. 

(5) According to the February 2004 Monthly 
Labor Review of the Bureau of Labor Statis-
tics, more than 1,000,000 new and replace-
ment nurses will be needed by 2012. 
SEC. 3. CAPITATION GRANTS TO INCREASE THE 

NUMBER OF NURSING FACULTY AND 
STUDENTS. 

(a) GRANTS.—Part D of title VIII of the 
Public Health Service Act (42 U.S.C. 296p) is 
amended by adding at the end the following: 
‘‘SEC. 832. CAPITATION GRANTS. 

‘‘(a) IN GENERAL.—For the purpose de-
scribed in subsection (b), the Secretary, act-
ing through the Health Resources and Serv-
ices Administration, shall award a grant 
each fiscal year in an amount determined in 
accordance with subsection (c) to each eligi-
ble school of nursing that submits an appli-
cation in accordance with this section. 

‘‘(b) PURPOSE.—A funding agreement for a 
grant under this section is that the eligible 
school of nursing involved will expend the 
grant to increase the number of nursing fac-
ulty and students at the school, including by 
hiring new faculty, retaining current fac-
ulty, purchasing educational equipment and 
audiovisual laboratories, enhancing clinical 
laboratories, repairing and expanding infra-
structure, or recruiting students. 

‘‘(c) GRANT COMPUTATION.— 
‘‘(1) AMOUNT PER STUDENT.—Subject to 

paragraph (2), the amount of a grant to an el-
igible school of nursing under this section 
for a fiscal year shall be the total of the fol-
lowing: 

‘‘(A) $1,800 for each full-time or part-time 
student who is enrolled at the school in a 
graduate program in nursing that— 

‘‘(i) leads to a master’s degree, a doctoral 
degree, or an equivalent degree; and 

‘‘(ii) prepares individuals to serve as fac-
ulty through additional course work in edu-
cation and ensuring competency in an ad-
vanced practice area. 

‘‘(B) $1,405 for each full-time or part-time 
student who— 

‘‘(i) is enrolled at the school in a program 
in nursing leading to a bachelor of science 
degree, a bachelor of nursing degree, a grad-
uate degree in nursing if such program does 
not meet the requirements of subparagraph 
(A), or an equivalent degree; and 

‘‘(ii) has not more than 3 years of academic 
credits remaining in the program. 

‘‘(C) $966 for each full-time or part-time 
student who is enrolled at the school in a 
program in nursing leading to an associate 
degree in nursing or an equivalent degree. 

‘‘(2) LIMITATION.—In calculating the 
amount of a grant to a school under para-
graph (1), the Secretary may not make a 
payment with respect to a particular stu-
dent— 

‘‘(A) for more than 2 fiscal years in the 
case of a student described in paragraph 
(1)(A) who is enrolled in a graduate program 
in nursing leading to a master’s degree or an 
equivalent degree; 

‘‘(B) for more than 4 fiscal years in the 
case of a student described in paragraph 

(1)(A) who is enrolled in a graduate program 
in nursing leading to a doctoral degree or an 
equivalent degree; 

‘‘(C) for more than 3 fiscal years in the 
case of a student described in paragraph 
(1)(B); or 

‘‘(D) for more than 2 fiscal years in the 
case of a student described in paragraph 
(1)(C). 

‘‘(d) ELIGIBILITY.—For purposes of this sec-
tion, the term ‘eligible school of nursing’ 
means a school of nursing that— 

‘‘(1) is accredited by a nursing accrediting 
agency recognized by the Secretary of Edu-
cation; 

‘‘(2) has a passage rate on the National 
Council Licensure Examination for Reg-
istered Nurses of not less than 80 percent for 
each of the 3 school years preceding submis-
sion of the grant application; and 

‘‘(3) has a graduation rate (based on the 
number of students in a class who graduate 
relative to, for a baccalaureate program, the 
number of students who were enrolled in the 
class at the beginning of junior year or, for 
an associate degree program, the number of 
students who were enrolled in the class at 
the end of the first year) of not less than 80 
percent for each of the 3 school years pre-
ceding submission of the grant application. 

‘‘(e) REQUIREMENTS.—The Secretary may 
award a grant under this section to an eligi-
ble school of nursing only if the school gives 
assurances satisfactory to the Secretary 
that, for each school year for which the 
grant is awarded, the school will comply 
with the following: 

‘‘(1) The school will maintain a passage 
rate on the National Council Licensure Ex-
amination for Registered Nurses of not less 
than 80 percent. 

‘‘(2) The school will maintain a graduation 
rate (as described in subsection (d)(3)) of not 
less than 80 percent. 

‘‘(3)(A) Subject to subparagraphs (B) and 
(C), the first-year enrollment of full-time 
nursing students in the school will exceed 
such enrollment for the preceding school 
year by 5 percent or 5 students, whichever is 
greater. 

‘‘(B) Subparagraph (A) does not apply to 
the first school year for which a school re-
ceives a grant under this section. 

‘‘(C) With respect to any school year, the 
Secretary may waive application of subpara-
graph (A) if— 

‘‘(i) the physical facilities at the school in-
volved limit the school from enrolling addi-
tional students; or 

‘‘(ii) the school has increased enrollment in 
the school (as described in subparagraph (A)) 
for each of the 2 preceding school years. 

‘‘(4) Not later than 1 year after receipt of 
the grant, the school will formulate and im-
plement a plan to accomplish at least 2 of 
the following: 

‘‘(A) Establishing or significantly expand-
ing an accelerated baccalaureate degree 
nursing program designed to graduate new 
nurses in 12 to 18 months. 

‘‘(B) Establishing cooperative 
intradisciplinary education among schools of 
nursing with a view toward shared use of 
technological resources, including informa-
tion technology. 

‘‘(C) Establishing cooperative interdiscipli-
nary training between schools of nursing and 
schools of allied health, medicine, dentistry, 
osteopathy, optometry, podiatry, pharmacy, 
public health, or veterinary medicine, in-
cluding training for the use of the inter-
disciplinary team approach to the delivery of 
health services. 

‘‘(D) Integrating core competencies on evi-
dence-based practice, quality improvements, 
and patient-centered care. 

‘‘(E) Increasing admissions, enrollment, 
and retention of qualified individuals who 
are financially disadvantaged. 

‘‘(F) Increasing enrollment of minority and 
diverse student populations. 

‘‘(G) Increasing enrollment of new grad-
uate baccalaureate nursing students in grad-
uate programs that educate nurse faculty 
members. 

‘‘(H) Developing post-baccalaureate resi-
dency programs to prepare nurses for prac-
tice in specialty areas where nursing short-
ages are most severe. 

‘‘(I) Increasing integration of geriatric 
content into the core curriculum. 

‘‘(J) Partnering with economically dis-
advantaged communities to provide nursing 
education. 

‘‘(K) Expanding the ability of nurse man-
aged health centers to provide clinical edu-
cation training sites to nursing students. 

‘‘(5) The school will submit an annual re-
port to the Secretary that includes updated 
information on the school with respect to 
student enrollment, student retention, grad-
uation rates, passage rates on the National 
Council Licensure Examination for Reg-
istered Nurses, the number of graduates em-
ployed as nursing faculty or nursing care 
providers within 12 months of graduation, 
and the number of students who are accepted 
into graduate programs for further nursing 
education. 

‘‘(6) The school will allow the Secretary to 
make on-site inspections, and will comply 
with the Secretary’s requests for informa-
tion, to determine the extent to which the 
school is complying with the requirements of 
this section. 

‘‘(f) REPORTS TO CONGRESS.—The Secretary 
shall evaluate the results of grants under 
this section and submit to the Congress— 

‘‘(1) not later than 18 months after the date 
of the enactment of this section, an interim 
report on such results; and 

‘‘(2) not later than the end of fiscal year 
2010, a final report on such results. 

‘‘(g) APPLICATION.—To seek a grant under 
this section, a school nursing shall submit 
an application to the Secretary at such time, 
in such manner, and containing such infor-
mation and assurances as the Secretary may 
require. 

‘‘(h) AUTHORIZATION OF APPROPRIATIONS.— 
‘‘(1) IN GENERAL.—For the costs of carrying 

out this section (except the costs described 
in paragraph (2)), there are authorized to be 
appropriated $75,000,000 for fiscal year 2008, 
$85,000,000 for fiscal year 2009, and $95,000,000 
for fiscal year 2010. 

‘‘(2) ADMINISTRATIVE COSTS.—For the costs 
of administering this section, including the 
costs of evaluating the results of grants and 
submitting reports to the Congress, there are 
authorized to be appropriated such sums as 
may be necessary for each of fiscal years 
2008, 2009, and 2010.’’. 

(b) GAO STUDY.— 
(1) IN GENERAL.—Not later than 1 year after 

the date of the enactment of this Act, the 
Comptroller General of the United States 
shall conduct a study and submit a report to 
the Congress on ways to increase participa-
tion in the nurse faculty profession. 

(2) CONTENTS OF REPORT.—The report re-
quired by paragraph (1) shall include the fol-
lowing: 

(A) A discussion of the master’s degree and 
doctoral degree programs that are successful 
in placing graduates as faculty in schools of 
nursing. 

(B) An examination of compensation dis-
parities throughout the nursing profession 
and compensation disparities between higher 
education instructional faculty generally 
and higher education instructional nursing 
faculty. 
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By Mr. FEINGOLD: 

S. 447. A bill to abolish the dealth 
penalty under Federal law; to the Com-
mittee on the Judiciary. 

Mr. FEINGOLD. Mr. President, today 
I am introducing the Federal Death 
Penalty Abolition Act of 2007. This bill 
would abolish the death penalty at the 
Federal level. It would put an imme-
diate halt to executions and forbid the 
imposition of the death penalty as a 
sentence for violations of Federal law. 

Since 1976, when the death penalty 
was reinstated by the Supreme Court, 
there have been 1,060 executions across 
the country, including three at the 
Federal level. During that same time 
period, 123 people on death row have 
been exonerated and released from 
death row. These people never should 
have been convicted in the first place. 

Consider those numbers. One thou-
sand and sixty executions, and one 
hundred and twenty-three exonerations 
in the modern death penalty era. Had 
those exonerations not taken place, 
had those 123 people been executed, 
those executions would have rep-
resented an error rate of greater than 
10 percent. That is more than an em-
barrassing statistic; it is a horrifying 
one, one that should have us all ques-
tioning the use of capital punishment 
in this country. In fact, since 1999 when 
I first introduced this bill, 46 death row 
inmates have been exonerated through-
out the country. 

In the face of these numbers, the na-
tional debate on the death penalty has 
intensified. For the second year in a 
row, the number of executions, the 
number of death sentences imposed, 
and the size of the death row popu-
lation have decreased as a growing 
number of voices have joined to express 
doubt about the use of capital punish-
ment in America. The voices of those 
questioning the fairness of the death 
penalty have been heard from college 
campuses and courtrooms and podiums 
across the Nation, to the Senate Judi-
ciary Committee hearing room, to the 
United States Supreme Court. The 
American public understands that the 
death penalty raises serious and com-
plex issues. The death penalty can no 
longer be exploited for political pur-
poses. In fact, for the first time, a May 
2006 Gallup Poll reported that more 
Americans prefer a sentence of life 
without parole over the death penalty 
when given a choice. If anything, the 
political consensus is that it is time for 
a change. We must not ignore these 
voices. 

In the wake of the Supreme Court’s 
decision in 1976 to allow capital punish-
ment, the Federal Government first re-
sumed death penalty prosecutions after 
enactment of a 1988 Federal law that 
provided for the death penalty for mur-
der in the course of a drug-kingpin con-
spiracy. The Federal death penalty was 
then expanded significantly in 1994, 
when the omnibus crime bill expanded 
its use to a total of some 60 Federal of-
fenses. And despite my best efforts to 
halt the expansion of the Federal death 

penalty, more and more provisions 
seem to be added every year. While the 
use of and confidence in the death pen-
alty is decreasing overall, the Federal 
Government has been going in the op-
posite direction, making more defend-
ants eligible for capital punishment 
and increasing the size of its Federal 
death row. Moreover, there are now six 
individuals on Federal death row from 
States that do not have capital punish-
ment. The Federal Government is pull-
ing in the wrong direction as the rest 
of the Nation moves toward a more 
just system. 

On this very day eight years ago, 
Governor George Ryan took the his-
toric step of placing a moratorium on 
executions in Illinois and creating an 
independent, blue ribbon commission 
to review the State’s death penalty 
system. The Commission conducted an 
extensive study of the death penalty in 
Illinois and released a report with 85 
recommendations for reform of the 
death penalty system. The Commission 
concluded that the death penalty sys-
tem is not fair, and that the risk of 
executing the innocent is alarmingly 
real. Governor Ryan later pardoned 
four death row inmates and commuted 
the sentences of all remaining Illinois 
death row inmates to life in prison be-
fore he left office in January 2003. 

Illinois is not alone. Seven years ago, 
then Maryland Governor Parris 
Glendening learned of suspected racial 
disparities in the administration of the 
death penalty in Maryland. Governor 
Glendening did not look the other way. 
He commissioned the University of 
Maryland to conduct the most exhaus-
tive study of Maryland’s application of 
the death penalty in history. Then 
faced with the rapid approach of a 
scheduled execution, Governor 
Glendening acknowledged that it was 
unacceptable to allow executions to 
take place while the study he had or-
dered was not yet complete. So, in May 
2002, he placed a moratorium on execu-
tions. Although Governor Bob Ehrlich 
lifted that moratorium and allowed 
executions to resume during his ten-
ure, Governor Martin O’Malley has in-
dicated that he would approve a legis-
lative repeal of the death penalty and 
that he, like the majority in this coun-
try, favors life without parole. 

Other States also have taken impor-
tant steps. New York’s death penalty 
was overturned by a court decision in 
2004 and has not been reinstated by the 
legislature, and New Jersey enacted a 
moratorium in 2006. Along with New 
York and New Jersey, four other States 
that still have the death penalty tech-
nically on their books have not exe-
cuted any individuals since 1976. In ad-
dition, there are 12 States, plus the 
District of Columbia, whose laws do 
not provide for capital punishment at 
all. And following in the footsteps of Il-
linois and Maryland, North Carolina 
and California both began legislative 
studies of their own capital punish-
ment systems this past year. 

The more we learn about the death 
penalty through studies like those, the 

more reasons we have to oppose it. For 
example, the Maryland study—released 
in January 2003—contained findings 
that should startle us all. The study 
found that blacks accused of killing 
whites are more likely to receive a 
death sentence than blacks who kill 
blacks, or than white killers. Accord-
ing to the report, black offenders who 
kill whites are four times as likely to 
be sentenced to death as blacks who 
kill blacks, and twice as likely to get a 
death sentence as whites who kill 
whites. 

The Maryland and Illinois studies 
cannot be brushed aside as atypical or 
dismissed as revealing state-specific 
anomalies in an otherwise perfect sys-
tem. Years of study have shown that 
the death penalty does little to deter 
crime, and that defendants’ likelihood 
of being sentenced to death depends 
heavily on illegitimate factors such as 
whether they are rich or poor. Since re-
instatement of the modern death pen-
alty, 80 percent of murder victims in 
cases where death sentences were hand-
ed down were white, even though only 
50 percent of murder victims are white. 
Nationwide, more than half of the 
death row inmates are African Ameri-
cans or Hispanic Americans. There is 
evidence of racial disparities, inad-
equate counsel, prosecutorial mis-
conduct, and false scientific evidence 
in death penalty systems across the 
country. 

At least Maryland, Illinois, North 
Carolina, and California have begun 
the process of investigating the flaws 
in their own systems. But there are 36 
other States that have death penalty 
provisions in their laws, 36 other 
States with systems that are most 
likely plagued with the same flaws. 
And these systems come at great addi-
tional cost to the taxpayers. For exam-
ple, a 2005 report found that Califor-
nia’s death penalty system costs tax-
payers $114 million in additional costs 
each year. Similar reports detailing 
the extraordinary financial costs of the 
death penalty have been generated for 
States across the Nation. 

Moreover, there are growing concerns 
about the most common method of exe-
cution, lethal injection. These concerns 
are so grave that eight States and the 
Federal system all halted individual 
executions in 2006 to work through 
these problems. And these numbers are 
growing. Just this last week, execu-
tions in North Carolina were halted be-
cause of challenges to lethal injection. 
More and more research is emerging 
that suggests that lethal injections are 
unnecessarily painful and cruel, and 
that this method of capital punish-
ment—however sanitary or humane it 
may appear—is no less barbaric than 
the more antiquated methods lethal in-
jection was designed to replace, such as 
the noose or the firing squad, no less 
horrific than the electric chair or the 
gas chamber. 

Nothing is more barbaric, of course, 
than the execution of an innocent per-
son, and it is clearer than ever that the 
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risk is very real. Already, information 
has surfaced that suggests that two 
men put to death in the 1990s may have 
been innocent. This is a chilling pros-
pect, one that illustrates the very 
grave danger in imposing the death 
penalty. The loss of just one innocent 
life through capital punishment should 
be enough to force all of us to stop and 
reconsider this penalty. 

And while we examine the flaws in 
our death penalty system, we cannot 
help but note that our use of the death 
penalty stands in stark contrast to the 
majority of nations, which have abol-
ished the death penalty in law or prac-
tice. There are now 123 countries that 
have done so. In 2005, only China, Iran, 
and Saudi Arabia executed more people 
than we did. These countries, and oth-
ers on the list of nations that actively 
use capital punishment, are countries 
that we often criticize for human 
rights abuses. The European Union de-
nies membership in the alliance to 
those nations that use the death pen-
alty. In fact, it passed a resolution 
calling for the immediate and uncondi-
tional global abolition of the death 
penalty, and it specifically called on 
all States within the United States to 
abolish the death penalty. This is sig-
nificant because it reflects the unani-
mous view of a group of nations with 
which the United States enjoys close 
relationships and shares common val-
ues. We should join with them and with 
the over 100 other nations that have re-
nounced this practice. 

We are a Nation that prides itself on 
the fundamental principles of justice, 
liberty, equality and due process. We 
are a Nation that scrutinizes the 
human rights records of other nations. 
Historically, we are one of the first Na-
tions to speak out against torture and 
killings by foreign governments. We 
should hold our own system of justice 
to the highest standard. 

As a matter of justice, this is an 
issue that transcends political alle-
giances. A range of prominent voices in 
our country are raising serious ques-
tions about the death penalty, and 
they are not just voices of liberals, or 
of the faith community. They are the 
voices of former FBI Director William 
Sessions, former Justice Sandra Day 
O’Connor, Reverend Pat Robertson, 
George Will, former Mississippi warden 
Donald Cabana, the Republican former 
Governor of Illinois, George Ryan, and 
the Democratic former Governor of 
Maryland, Parris Glendening. The 
voices of those questioning our applica-
tion of the death penalty are growing 
in number, they are growing louder, 
and they are reflected in some of the 
decisions of the highest court of the 
land. In recent years, the Supreme 
Court has held that the execution of ju-
venile offenders and the mentally re-
tarded is unconstitutional. 

As we begin a new year and a new 
Congress, I believe the continued use of 
the death penalty in the United States 
is beneath us. The death penalty is at 
odds with our best traditions. It is 

wrong and it is immoral. The adage 
‘‘two wrongs do not make a right,’’ ap-
plies here in the most fundamental 
way. Our Nation has long ago done 
away with other barbaric punishments 
like whipping and cutting off the ears 
of criminals. Just we did away with 
these punishments as contrary to our 
humanity and ideals, it is time to abol-
ish the death penalty as we seek to 
spread peace and justice both here and 
overseas. It is not just a matter of mo-
rality. The continued viability of our 
criminal justice system as a truly just 
system that deserves the respect of our 
own people and the world requires that 
we do so. Our Nation’s goal to remain 
the world’s leading defender of free-
dom, liberty and equality demands 
that we do so. 

Abolishing the death penalty will not 
be an easy task. It will take patience, 
persistence, and courage. As we work 
to move forward in a rapidly changing 
world, let us leave this archaic practice 
behind. 

I ask my colleagues to join me in 
taking the first step in abolishing the 
death penalty in our great Nation. I 
also call on each State that authorizes 
the use of the death penalty to cease 
this practice. Let us together reject vi-
olence and restore fairness and integ-
rity to our criminal justice system. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 447 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Federal 
Death Penalty Abolition Act of 2007’’. 
SEC. 2. REPEAL OF FEDERAL LAWS PROVIDING 

FOR THE DEATH PENALTY. 
(a) HOMICIDE-RELATED OFFENSES.— 
(1) MURDER RELATED TO THE SMUGGLING OF 

ALIENS.—Section 274(a)(1)(B)(iv) of the Immi-
gration and Nationality Act (8 U.S.C. 
1324(a)(1)(B)(iv)) is amended by striking 
‘‘punished by death or’’. 

(2) DESTRUCTION OF AIRCRAFT, MOTOR VEHI-
CLES, OR RELATED FACILITIES RESULTING IN 
DEATH.—Section 34 of title 18, United States 
Code, is amended by striking ‘‘to the death 
penalty or’’. 

(3) MURDER COMMITTED DURING A DRUG-RE-
LATED DRIVE-BY SHOOTING.—Section 
36(b)(2)(A) of title 18, United States Code, is 
amended by striking ‘‘death or’’. 

(4) MURDER COMMITTED AT AN AIRPORT 
SERVING INTERNATIONAL CIVIL AVIATION.—Sec-
tion 37(a) of title 18, United States Code, is 
amended, in the matter following paragraph 
(2), by striking ‘‘punished by death or’’. 

(5) MURDER COMMITTED USING CHEMICAL 
WEAPONS.—Section 229A(a)(2) of title 18, 
United States Code, is amended— 

(A) in the paragraph heading, by striking 
‘‘DEATH PENALTY’’ and inserting ‘‘CAUSING 
DEATH’’; and 

(B) by striking ‘‘punished by death or’’. 
(6) CIVIL RIGHTS OFFENSES RESULTING IN 

DEATH.—Chapter 13 of title 18, United States 
Code, is amended— 

(A) in section 241, by striking ‘‘, or may be 
sentenced to death’’; 

(B) in section 242, by striking ‘‘, or may be 
sentenced to death’’; 

(C) in section 245(b), by striking ‘‘, or may 
be sentenced to death’’; and 

(D) in section 247(d)(1), by striking ‘‘, or 
may be sentenced to death’’. 

(7) MURDER OF A MEMBER OF CONGRESS, AN 
IMPORTANT EXECUTIVE OFFICIAL, OR A SU-
PREME COURT JUSTICE.—Section 351 of title 
18, United States Code, is amended— 

(A) in subsection (b)— 
(i) by striking ‘‘(1)’’; and 
(ii) by striking ‘‘, or (2) by death’’ and all 

that follows through the end of the sub-
section and inserting a period; and 

(B) in subsection (d)— 
(i) by striking ‘‘(1)’’; and 
(ii) by striking ‘‘, or (2) by death’’ and all 

that follows through the end of the sub-
section and inserting a period. 

(8) DEATH RESULTING FROM OFFENSES IN-
VOLVING TRANSPORTATION OF EXPLOSIVES, DE-
STRUCTION OF GOVERNMENT PROPERTY, OR DE-
STRUCTION OF PROPERTY RELATED TO FOREIGN 
OR INTERSTATE COMMERCE.—Section 844 of 
title 18, United States Code, is amended— 

(A) in subsection (d), by striking ‘‘or to the 
death penalty’’; 

(B) in subsection (f)(3), by striking ‘‘sub-
ject to the death penalty, or’’; 

(C) in subsection (i), by striking ‘‘or to the 
death penalty’’; and 

(D) in subsection (n), by striking ‘‘(other 
than the penalty of death)’’. 

(9) MURDER COMMITTED BY USE OF A FIRE-
ARM OR ARMOR PIERCING AMMUNITION DURING 
COMMISSION OF A CRIME OF VIOLENCE OR A 
DRUG TRAFFICKING CRIME.—Section 924 of 
title 18, United States Code, is amended— 

(A) in subsection (c)(5)(B)(i), by striking 
‘‘punished by death or’’; and 

(B) in subsection (j)(1), by striking ‘‘by 
death or’’. 

(10) GENOCIDE.—Section 1091(b)(1) of title 
18, United States Code, is amended by strik-
ing ‘‘death or’’. 

(11) FIRST DEGREE MURDER.—Section 1111(b) 
of title 18, United States Code, is amended by 
striking ‘‘by death or’’. 

(12) MURDER BY A FEDERAL PRISONER.—Sec-
tion 1118 of title 18, United States Code, is 
amended— 

(A) in subsection (a), by striking ‘‘by death 
or’’; and 

(B) in subsection (b), in the third undesig-
nated paragraph— 

(i) by inserting ‘‘or’’ before ‘‘an indetermi-
nate’’; and 

(ii) by striking ‘‘, or an unexecuted sen-
tence of death’’. 

(13) MURDER OF A STATE OR LOCAL LAW EN-
FORCEMENT OFFICIAL OR OTHER PERSON AIDING 
IN A FEDERAL INVESTIGATION; MURDER OF A 
STATE CORRECTIONAL OFFICER.—Section 1121 
of title 18, United States Code, is amended— 

(A) in subsection (a), by striking ‘‘by sen-
tence of death or’’; and 

(B) in subsection (b)(1), by striking ‘‘or 
death’’. 

(14) MURDER DURING A KIDNAPING.—Section 
1201(a) of title 18, United States Code, is 
amended by striking ‘‘death or’’. 

(15) MURDER DURING A HOSTAGE-TAKING.— 
Section 1203(a) of title 18, United States 
Code, is amended by striking ‘‘death or’’. 

(16) MURDER WITH THE INTENT OF PRE-
VENTING TESTIMONY BY A WITNESS, VICTIM, OR 
INFORMANT.—Section 1512(a)(2)(A) of title 18, 
United States Code, is amended by striking 
‘‘the death penalty or’’. 

(17) MAILING OF INJURIOUS ARTICLES WITH 
INTENT TO KILL OR RESULTING IN DEATH.—Sec-
tion 1716(j)(3) of title 18, United States Code, 
is amended by striking ‘‘to the death penalty 
or’’. 

(18) ASSASSINATION OR KIDNAPING RESULT-
ING IN THE DEATH OF THE PRESIDENT OR VICE 
PRESIDENT.—Section 1751 of title 18, United 
States Code, is amended— 

(A) in subsection (b)— 
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(i) by striking ‘‘(1)’’; and 
(ii) by striking ‘‘, or (2) by death’’ and all 

that follows through the end of the sub-
section and inserting a period; and 

(B) in subsection (d)— 
(i) by striking ‘‘(1)’’; and 
(ii) by striking ‘‘, or (2) by death’’ and all 

that follows through the end of the sub-
section and inserting a period. 

(19) MURDER FOR HIRE.—Section 1958(a) of 
title 18, United States Code, is amended by 
striking ‘‘death or’’. 

(20) MURDER INVOLVED IN A RACKETEERING 
OFFENSE.—Section 1959(a)(1) of title 18, 
United States Code, is amended by striking 
‘‘death or’’. 

(21) WILLFUL WRECKING OF A TRAIN RESULT-
ING IN DEATH.—Section 1992 of title 18, United 
States Code, is amended— 

(A) in subsection (a), in the matter fol-
lowing paragraph (10), by striking ‘‘or sub-
ject to death,’’; and 

(B) in subsection (b), in the matter fol-
lowing paragraph (3), by striking ‘‘, and if 
the offense resulted in the death of any per-
son, the person may be sentenced to death’’. 

(22) BANK ROBBERY-RELATED MURDER OR 
KIDNAPING.—Section 2113(e) of title 18, United 
States Code, is amended by striking ‘‘death 
or’’. 

(23) MURDER RELATED TO A CARJACKING.— 
Section 2119(3) of title 18, United States 
Code, is amended by striking ‘‘, or sentenced 
to death’’. 

(24) MURDER RELATED TO AGGRAVATED CHILD 
SEXUAL ABUSE.—Section 2241(c) of title 18, 
United States Code, is amended by striking 
‘‘unless the death penalty is imposed,’’. 

(25) MURDER RELATED TO SEXUAL ABUSE.— 
Section 2245 of title 18, United States Code, 
is amended by striking ‘‘punished by death 
or’’. 

(26) MURDER RELATED TO SEXUAL EXPLOI-
TATION OF CHILDREN.—Section 2251(e) of title 
18, United States Code, is amended by strik-
ing ‘‘punished by death or’’. 

(27) MURDER COMMITTED DURING AN OFFENSE 
AGAINST MARITIME NAVIGATION.—Section 
2280(a)(1) of title 18, United States Code, is 
amended by striking ‘‘punished by death or’’. 

(28) MURDER COMMITTED DURING AN OFFENSE 
AGAINST A MARITIME FIXED PLATFORM.—Sec-
tion 2281(a)(1) of title 18, United States Code, 
is amended by striking ‘‘punished by death 
or’’. 

(29) MURDER USING DEVICES OR DANGEROUS 
SUBSTANCES IN WATERS OF THE UNITED 
STATES.—Section 2282A of title 18, United 
States Code, is amended— 

(A) by striking subsection (b); and 
(B) by redesignating subsections (c) and (d) 

as subsections (b) and (c), respectively. 
(30) MURDER INVOLVING THE TRANSPOR-

TATION OF EXPLOSIVE, BIOLOGICAL, CHEMICAL, 
OR RADIOACTIVE OR NUCLEAR MATERIALS.— 
Section 2283 of title 18, United States Code, 
is amended— 

(A) by striking subsection (b); and 
(B) by redesignating subsection (c) as sub-

section (b). 
(31) MURDER INVOLVING THE DESTRUCTION OF 

VESSEL OR MARITIME FACILITY.—Section 
2291(d) of title 18, United States Code, is 
amended by striking ‘‘to the death penalty 
or’’. 

(32) MURDER OF A UNITED STATES NATIONAL 
IN ANOTHER COUNTRY.—Section 2332(a)(1) of 
title 18, United States Code, is amended by 
striking ‘‘death or’’. 

(33) MURDER BY THE USE OF A WEAPON OF 
MASS DESTRUCTION.—Section 2332a of title 18, 
United States Code, is amended— 

(A) in subsection (a), in the matter fol-
lowing paragraph (4), by striking ‘‘, and if 
death results shall be punished by death’’ 
and all that follows through the end of the 
subsection and inserting a period; and 

(B) in subsection (b), by striking ‘‘, and if 
death results shall be punished by death’’ 
and all that follows through the end of the 
subsection and inserting a period. 

(34) MURDER BY ACT OF TERRORISM TRAN-
SCENDING NATIONAL BOUNDARIES.—Section 
2332b(c)(1)(A) of title 18, United States Code, 
is amended by striking ‘‘by death, or’’. 

(35) MURDER INVOLVING TORTURE.—Section 
2340A(a) of title 18, United States Code, is 
amended by striking ‘‘punished by death or’’. 

(36) MURDER INVOLVING A WAR CRIME.—Sec-
tion 2441(a) of title 18, United States Code, is 
amended by striking ‘‘, and if death results 
to the victim, shall also be subject to the 
penalty of death’’. 

(37) MURDER RELATED TO A CONTINUING 
CRIMINAL ENTERPRISE OR RELATED MURDER OF 
A FEDERAL, STATE, OR LOCAL LAW ENFORCE-
MENT OFFICER.—Section 408(e) of the Con-
trolled Substances Act (21 U.S.C. 848(e)) is 
amended— 

(A) in the subsection heading, by striking 
‘‘DEATH PENALTY’’ and inserting ‘‘INTEN-
TIONAL KILLING’’; and 

(B) in paragraph (1)— 
(i) subparagraph (A), by striking ‘‘, or may 

be sentenced to death’’; and 
(ii) in subparagraph (B), by striking ‘‘, or 

may be sentenced to death’’. 
(38) DEATH RESULTING FROM AIRCRAFT HI-

JACKING.—Section 46502 of title 49, United 
States Code, is amended— 

(A) in subsection (a)(2)(B), by striking ‘‘put 
to death or’’; and 

(B) in subsection (b)(1)(B), by striking ‘‘put 
to death or’’. 

(b) NON-HOMICIDE RELATED OFFENSES.— 
(1) ESPIONAGE.—Section 794(a) of title 18, 

United States Code, is amended by striking 
‘‘punished by death or’’ and all that follows 
before the period and inserting ‘‘imprisoned 
for any term of years or for life’’. 

(2) TREASON.—Section 2381 of title 18, 
United States Code, is amended by striking 
‘‘shall suffer death, or’’. 

(c) TITLE 10.— 
(1) OFFENSES.— 
(A) CONSPIRACY.—Section 881(b) of title 10, 

United States Code (article 81(b) of the Uni-
form Code of Military Justice), is amended 
by striking ‘‘, if death results’’ and all that 
follows through the end and inserting ‘‘as a 
court-martial or military commission may 
direct.’’. 

(B) DESERTION.—Section 885(c) of title 10, 
United States Code (article 85(c)), is amend-
ed by striking ‘‘, if the offense is committed 
in time of war’’ and all that follows through 
the end and inserting ‘‘as a court-martial 
may direct.’’. 

(C) ASSAULTING OR WILLFULLY DISOBEYING 
SUPERIOR COMMISSIONED OFFICER.—Section 
890 of title 10, United States Code (article 90), 
is amended by striking ‘‘, if the offense is 
committed in time of war’’ and all that fol-
lows and inserting ‘‘as a court-martial may 
direct.’’. 

(D) MUTINY OR SEDITION.—Section 894(b) of 
title 10, United States Code (article 94(b)), is 
amended by striking ‘‘by death or such other 
punishment’’. 

(E) MISBEHAVIOR BEFORE THE ENEMY.—Sec-
tion 899 of title 10, United States Code (arti-
cle 99), is amended by striking ‘‘by death or 
such other punishment’’. 

(F) SUBORDINATE COMPELLING SURRENDER.— 
Section 900 of title 10, United States Code 
(article 100), is amended by striking ‘‘by 
death or such other punishment’’. 

(G) IMPROPER USE OF COUNTERSIGN.—Sec-
tion 901 of title 10, United States Code (arti-
cle 101), is amended by striking ‘‘by death or 
such other punishment’’. 

(H) FORCING A SAFEGUARD.—Section 902 of 
title 10, United States Code (article 102), is 
amended by striking ‘‘suffer death’’ and all 

that follows and inserting ‘‘be punished as a 
court-martial may direct.’’. 

(I) AIDING THE ENEMY.—Section 904 of title 
10, United States Code (article 104), is 
amended by striking ‘‘suffer death or such 
other punishment as a court-martial or mili-
tary commission may direct’’ and inserting 
‘‘be punished as a court-martial or military 
commission may direct’’. 

(J) SPIES.—Section 906 of title 10, United 
States Code (article 106), is amended by 
striking ‘‘by death’’ and inserting ‘‘by im-
prisonment for life’’. 

(K) ESPIONAGE.—Section 906a of title 10, 
United States Code (article 106a), is amend-
ed— 

(i) by striking subsections (b) and (c); 
(ii) by redesignating paragraphs (2) and (3) 

of subsection (a) as subsections (b) and (c), 
respectively; 

(iii) in subsection (a)— 
(I) by striking ‘‘(1)’’; 
(II) by striking ‘‘paragraph (2)’’ and insert-

ing ‘‘subsection (b)’’; 
(III) by striking ‘‘paragraph (3)’’ and in-

serting ‘‘subsection (c)’’; and 
(IV) by striking ‘‘as a court-martial may 

direct,’’ and all that follows and inserting 
‘‘as a court-martial may direct.’’; 

(iv) in subsection (b), as so redesignated— 
(I) by striking ‘‘paragraph (1)’’ and insert-

ing ‘‘subsection (a)’’; and 
(II) by redesignating subparagraphs (A), 

(B), and (C) as paragraphs (1), (2), and (3), re-
spectively; and 

(v) in subsection (c), as so redesignated, by 
striking ‘‘paragraph (1)’’ and inserting ‘‘sub-
section (a)’’. 

(L) IMPROPER HAZARDING OF VESSEL.—The 
text of section 910 of title 10, United States 
Code (article 110), is amended to read as fol-
lows: 

‘‘Any person subject to this chapter who 
willfully and wrongfully, or negligently, haz-
ards or suffers to be hazarded any vessel of 
the Armed Forces shall be punished as a 
court-martial may direct.’’. 

(M) MISBEHAVIOR OF SENTINEL.—Section 913 
of title 10, United States Code (article 113), is 
amended by striking ‘‘, if the offense is com-
mitted in time of war’’ and all that follows 
and inserting ‘‘as a court-martial may di-
rect.’’. 

(N) MURDER.—Section 918 of title 10, 
United States Code (article 118), is amended 
by striking ‘‘death or imprisonment for life 
as a court-martial may direct’’ and inserting 
‘‘imprisonment for life’’. 

(O) DEATH OR INJURY OF AN UNBORN CHILD.— 
Section 919a(a) of title 10, United States 
Code, is amended— 

(i) in paragraph (1), by striking ‘‘, other 
than death,’’; and 

(ii) by striking paragraph (4). 
(P) RAPE.—Section 920(a) of title 10, United 

States Code (article 120(a)), is amended by 
striking ‘‘by death or such other punish-
ment’’. 

(Q) CRIMES TRIABLE BY MILITARY COMMIS-
SION.—Section 950v(b) of title 10, United 
States Code, is amended— 

(i) in paragraph (1), by striking ‘‘by death 
or such other punishment’’; 

(ii) in paragraph (2), by striking ‘‘, if death 
results’’ and all that follows and inserting 
‘‘as a military commission under this chap-
ter may direct.’’; 

(iii) in paragraph (7), by striking ‘‘, if death 
results’’ and all that follows and inserting 
‘‘as a military commission under this chap-
ter may direct.’’; 

(iv) in paragraph (8), by striking ‘‘, if death 
results’’ and all that follows and inserting 
‘‘as a military commission under this chap-
ter may direct.’’; 

(v) in paragraph (9), by striking ‘‘, if death 
results’’ and all that follows and inserting 
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‘‘as a military commission under this chap-
ter may direct.’’; 

(vi) in paragraph (11)(A), by striking ‘‘, if 
death results’’ and all that follows and in-
serting ‘‘as a military commission under this 
chapter may direct.’’; 

(vii) in paragraph (12)(A), by striking ‘‘, if 
death results’’ and all that follows and in-
serting ‘‘as a military commission under this 
chapter may direct.’’; 

(viii) in paragraph (13)(A), by striking ‘‘, if 
death results’’ and all that follows and in-
serting ‘‘as a military commission under this 
chapter may direct.’’; 

(ix) in paragraph (14), by striking ‘‘, if 
death results’’ and all that follows and in-
serting ‘‘as a military commission under this 
chapter may direct.’’; 

(x) in paragraph (15), by striking ‘‘by death 
or such other punishment’’; 

(xi) in paragraph (17), by striking ‘‘, if 
death results’’ and all that follows and in-
serting ‘‘as a military commission under this 
chapter may direct.’’; 

(xii) in paragraph (23), by striking ‘‘, if 
death results’’ and all that follows and in-
serting ‘‘as a military commission under this 
chapter may direct.’’; 

(xiii) in paragraph (24), by striking ‘‘, if 
death results’’ and all that follows and in-
serting ‘‘as a military commission under this 
chapter may direct.’’; 

(xiv) in paragraph (27), by striking ‘‘by 
death or such other punishment’’; and 

(xv) in paragraph (28), by striking ‘‘, if 
death results’’ and all that follows and in-
serting ‘‘as a military commission under this 
chapter may direct.’’. 

(2) JURISDICTIONAL AND PROCEDURAL MAT-
TERS.— 

(A) DISMISSED OFFICER’S RIGHT TO TRIAL BY 
COURT-MARTIAL.—Section 804(a) of title 10, 
United States Code (article 4(a) of the Uni-
form Code of Military Justice), is amended 
by striking ‘‘or death’’. 

(B) COURTS-MARTIAL CLASSIFIED.—Section 
816(1)(A) of title 10, United States Code (arti-
cle 10(1)(A)), is amended by striking ‘‘or, in a 
case in which the accused may be sentenced 
to a penalty of death’’ and all that follows 
through ‘‘(article 25a)’’. 

(C) JURISDICTION OF GENERAL COURTS-MAR-
TIAL.—Section 818 of title 10, United States 
Code (article 18), is amended— 

(i) in the first sentence by striking ‘‘in-
cluding the penalty of death when specifi-
cally authorized by this chapter’’ and insert-
ing ‘‘except death’’; and 

(ii) by striking the third sentence. 
(D) JURISDICTION OF SPECIAL COURTS-MAR-

TIAL.—Section 819 of title 10, United States 
Code (article 19), is amended in the first sen-
tence by striking ‘‘for any noncapital of-
fense’’ and all that follows and inserting ‘‘for 
any offense made punishable by this chap-
ter.’’. 

(E) JURISDICTION OF SUMMARY COURTS-MAR-
TIAL.—Section 820 of title 10, United States 
Code (article 20), is amended in the first sen-
tence by striking ‘‘noncapital’’. 

(F) NUMBER OF MEMBERS IN CAPITAL 
CASES.— 

(i) IN GENERAL.—Section 825a of title 10, 
United States Code (article 25a), is repealed. 

(ii) CLERICAL AMENDMENT.—The table of 
sections at the beginning of subchapter V of 
chapter 47 of title 10, United States Code, is 
amended by striking the item relating to 
section 825a (article 25a). 

(G) ABSENT AND ADDITIONAL MEMBERS.— 
Section 829(b)(2) of title 10, United States 
Code (article 29(b)(2)), is amended by striking 
‘‘or, in a case in which the death penalty 
may be adjudged’’ and all that follows and 
inserting a period. 

(H) STATUTE OF LIMITATIONS.—Subsection 
(a) of section 843 of title 10, United States 

Code (article 43), is amended to read as fol-
lows: 

‘‘(a)(1) A person charged with an offense 
described in paragraph (2) may be tried and 
punished at any time without limitation. 

‘‘(2) An offense described in this paragraph 
is any offense as follows: 

‘‘(A) Absence without leave or missing 
movement in time of war. 

‘‘(B) Murder. 
‘‘(C) Rape. 
‘‘(D) A violation of section 881 of this title 

(article 81) that results in death to one or 
more of the victims. 

‘‘(E) Desertion or attempt to desert in time 
of war. 

‘‘(F) A violation of section 890 of this title 
(article 90) committed in time of war. 

‘‘(G) Attempted mutiny, mutiny, sedition, 
or failure to suppress or report a mutiny or 
sedition. 

‘‘(H) A violation of section 899 of this title 
(article 99). 

‘‘(I) A violation of section 900 of this title 
(article 100). 

‘‘(J) A violation of section 901 of this title 
(article 101). 

‘‘(K) A violation of section 902 of this title 
(article 102). 

‘‘(L) A violation of section 904 of this title 
(article 104). 

‘‘(M) A violation of section 906 of this title 
(article 106). 

‘‘(N) A violation of section 906a of this title 
(article 106a). 

‘‘(O) A violation of section 910 of this title 
(article 110) in which the person subject to 
this chapter willfully and wrongfully haz-
arded or suffered to be hazarded any vessel of 
the Armed Forces. 

‘‘(P) A violation of section 913 of this title 
(article 113) committed in time of war.’’. 

(I) PLEAS OF ACCUSED.—Section 845(b) of 
title 10, United States Code (article 45(b)), is 
amended— 

(i) by striking the first sentence; and 
(ii) by striking ‘‘With respect to any other 

charge’’ and inserting ‘‘With respect to any 
charge’’. 

(J) DEPOSITIONS.—Section 849 of title 10, 
United States Code (article 49), is amended— 

(i) in subsection (d), by striking ‘‘in any 
case not capital’’; and 

(ii) by striking subsections (e) and (f). 
(K) ADMISSIBILITY OF RECORDS OF COURTS OF 

INQUIRY.—Section 850 of title 10, United 
States Code (article 50), is amended— 

(i) in subsection (a), by striking ‘‘not cap-
ital and’’; and 

(ii) in subsection (b), by striking ‘‘capital 
cases or’’. 

(L) NUMBER OF VOTES REQUIRED FOR CONVIC-
TION AND SENTENCING BY COURT-MARTIAL.— 
Section 852 of title 10, United States Code 
(article 52), is amended— 

(i) in subsection (a)— 
(I) by striking paragraph (1); 
(II) by redesignating paragraph (2) as sub-

section (a); and 
(III) by striking ‘‘any other offense’’ and 

inserting ‘‘any offense’’; and 
(ii) in subsection (b)— 
(I) by striking paragraph (1); and 
(II) by redesignating paragraphs (2) and (3) 

as paragraphs (1) and (2), respectively. 
(M) RECORD OF TRIAL.—Section 854(c)(1)(A) 

of title 10, United States Code (article 
54(c)(1)(A)), is amended by striking ‘‘death,’’. 

(N) FORFEITURE OF PAY AND ALLOWANCES 
DURING CONFINEMENT.—Section 858b(a)(2)(A) 
of title 10, United States Code (article 
58b(a)(2)(A)), is amended by striking ‘‘or 
death’’. 

(O) WAIVER OR WITHDRAWAL OF APPEAL.— 
Section 861 of title 10, United States Code 
(article 61), is amended— 

(i) in subsection (a), by striking ‘‘except a 
case in which the sentence as approved under 

section 860(c) of this title (article 60(c)) in-
cludes death,’’; and 

(ii) in subsection (b), by striking ‘‘Except 
in a case in which the sentence as approved 
under section 860(c) of this title (article 
60(c)) includes death, the accused’’ and in-
serting ‘‘The accused’’. 

(P) REVIEW BY COURT OF CRIMINAL AP-
PEALS.—Section 866(b) of title 10, United 
States Code (article 66(b)), is amended— 

(i) in the matter preceding paragraph (1), 
by inserting ‘‘in which’’ after ‘‘court-mar-
tial’’; 

(ii) in paragraph (1), by striking ‘‘in which 
the sentence, as approved, extends to death,’’ 
and inserting ‘‘the sentence, as approved, ex-
tends to’’; and 

(iii) in paragraph (2), by striking ‘‘except 
in the case of a sentence extending to 
death,’’. 

(Q) REVIEW BY COURT OF APPEALS FOR THE 
ARMED FORCES.—Section 867(a) of title 10, 
United States Code (article 67(a)), is amend-
ed— 

(i) by striking paragraph (1); and 
(ii) by redesignating paragraphs (2) and (3) 

as paragraphs (1) and (2), respectively. 
(R) EXECUTION OF SENTENCE.—Section 871 of 

title 10, United States Code (article 71), is 
amended— 

(i) by striking subsection (a); 
(ii) by redesignating subsection (b) as sub-

section (a); 
(iii) by striking subsection (c) and insert-

ing the following: 
‘‘(b)(1) If a sentence extends to dismissal or 

a dishonorable or bad conduct discharge and 
if the right of the accused to appellate re-
view is not waived, and an appeal is not 
withdrawn, under section 861 of this title (ar-
ticle 61), that part of the sentence extending 
to dismissal or a dishonorable or bad conduct 
discharge may not be executed until there is 
a final judgment as to the legality of the 
proceedings (and with respect to dismissal, 
approval under subsection (a)). A judgment 
as to legality of the proceedings is final in 
such cases when review is completed by a 
Court of Criminal Appeals and— 

‘‘(A) the time for the accused to file a peti-
tion for review by the Court of Appeals for 
the Armed Forces has expired and the ac-
cused has not filed a timely petition for such 
review and the case is not otherwise under 
review by that Court; 

‘‘(B) such a petition is rejected by the 
Court of Appeals for the Armed Forces; or 

‘‘(C) review is completed in accordance 
with the judgment of the Court of Appeals 
for the Armed Forces and— 

‘‘(i) a petition for a writ of certiorari is not 
filed within the time limits prescribed by the 
Supreme Court; 

‘‘(ii) such a petition is rejected by the Su-
preme Court; or 

‘‘(iii) review is otherwise completed in ac-
cordance with the judgment of the Supreme 
Court. 

‘‘(2) If a sentence extends to dismissal or a 
dishonorable or bad conduct discharge and if 
the right of the accused to appellate review 
is waived, or an appeal is withdrawn, under 
section 861 of this title (article 61), that part 
of the sentence extending to dismissal or a 
bad conduct or dishonorable discharge may 
not be executed until review of the case by a 
judge advocate (and any action on that re-
view) under section 864 of this title (article 
64) is completed. Any other part of a court- 
martial sentence may be ordered executed by 
the convening authority or other person act-
ing on the case under section 860 of this title 
(article 60) when approved by him under that 
section.’’; 

(iv) by redesignating subsection (d) as sub-
section (c); and 

(v) in subsection (c), as so redesignated, by 
striking ‘‘, except a sentence of death’’. 

VerDate Aug 31 2005 02:28 Apr 26, 2007 Jkt 059060 PO 00000 Frm 00062 Fmt 0624 Sfmt 0634 E:\RECORD07\S31JA7.REC S31JA7pw
al

ke
r 

on
 P

R
O

D
1P

C
69

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATE S1421 January 31, 2007 
(S) GENERAL ARTICLE.—Section 934 of title 

10, United States Code (article 134), is 
amended by striking ‘‘crimes and offenses 
not capital’’ and inserting ‘‘crimes and of-
fenses’’ 

(T) JURISDICTION OF MILITARY COMMIS-
SIONS.—Section 948d(d) of title 10, United 
States Code, is amended by striking ‘‘includ-
ing the penalty of death’’ and all that fol-
lows and inserting ‘‘except death.’’. 

(U) NUMBER OF MEMBERS OF MILITARY COM-
MISSIONS.—Subsection (a) of section 948m of 
title 10, United States Code, is amended to 
read as follows: 

‘‘(a) NUMBER OF MEMBERS.—A military 
commission under this chapter shall have at 
least 5 members.’’. 

(V) NUMBER OF VOTES REQUIRED FOR SEN-
TENCING BY MILITARY COMMISSION.—Section 
949m of title 10, United States Code, is 
amended— 

(i) in subsection (b)— 
(I) by striking paragraph (1); and 
(II) by redesignating paragraphs (2) and (3) 

as paragraphs (1) and (2), respectively; and 
(ii) by striking subsection (c). 
(W) APPELLATE REFERRAL FOR MILITARY 

COMMISSIONS.—Section 950c of title 10, United 
States Code, is amended— 

(i) in subsection (b)(1), by striking ‘‘except 
a case in which the sentence as approved 
under section 950b of this title extends to 
death,’’; and 

(ii) in subsection (c), by striking ‘‘Except 
in a case in which the sentence as approved 
under section 950b of this title extends to 
death, the accused’’ and inserting ‘‘The ac-
cused’’. 

(X) EXECUTION OF SENTENCE BY MILITARY 
COMMISSIONS.— 

(i) IN GENERAL.—Section 950i of title 10, 
United States Code, is amended— 

(I) in the section heading, by striking ‘‘; 
PROCEDURES FOR EXECUTION OF SEN-
TENCE OF DEATH’’; 

(II) by striking subsections (b) and (c); 
(III) by redesignating subsection (d) as sub-

section (b); and 
(IV) in subsection (b), as so redesignated, 

by striking ‘‘, except a sentence of death’’. 
(ii) CLERICAL AMENDMENT.—The table of 

sections at the beginning of subchapter VI of 
chapter 47A of title 10, United States Code, is 
amended by striking the item relating to 
section 950i and inserting the following new 
item: 
‘‘950i. Execution of sentence.’’. 

(d) CONFORMING AMENDMENTS.— 
(1) REPEAL OF CRIMINAL PROCEDURES RELAT-

ING TO IMPOSITION OF DEATH SENTENCE.— 
(A) IN GENERAL.—Chapter 228 of title 18, 

United States Code, is repealed. 
(B) CLERICAL AMENDMENT.—The table of 

chapters for part II of title 18, United States 
Code, is amended by striking the item relat-
ing to chapter 228. 

(2) OTHER PROVISIONS.— 
(A) INTERCEPTION OF WIRE, ORAL, OR ELEC-

TRONIC COMMUNICATIONS.—Section 2516(1)(a) 
of title 18, United States Code, is amended by 
striking ‘‘by death or’’. 

(B) RELEASE AND DETENTION PENDING JUDI-
CIAL PROCEEDINGS.—Chapter 207 of title 18, 
United States Code, is amended— 

(i) in section 3142(f)(1)(B), by striking ‘‘or 
death’’; and 

(ii) in section 3146(b)(1)(A)(i), by striking 
‘‘death, life imprisonment,’’ and inserting 
‘‘life imprisonment’’. 

(C) VENUE IN CAPITAL CASES.—Chapter 221 
of title 18, United States Code, is amended— 

(i) by striking section 3235; and 
(ii) in the table of sections, by striking the 

item relating to section 3235. 
(D) PERIOD OF LIMITATIONS.— 
(i) IN GENERAL.—Chapter 213 of title 18, 

United States Code, is amended by striking 
section 3281 and inserting the following: 

‘‘§ 3281. Offenses with no period of limitations 
‘‘An indictment may be found at any time 

without limitation for the following of-
fenses: 

‘‘(1) A violation of section 274(a)(1)(A) of 
the Immigration and Nationality Act (8 
U.S.C. 1324(a)(1)(A)) resulting in the death of 
any person. 

‘‘(2) A violation of section 34 of this title. 
‘‘(3) A violation of section 36(b)(2)(A) of 

this title. 
‘‘(4) A violation of section 37(a) of this title 

that results in the death of any person. 
‘‘(5) A violation of section 229A(a)(2) of this 

title. 
‘‘(6) A violation of section 241, 242, 245(b), 

or 247(a) of this title that— 
‘‘(A) results in death; or 
‘‘(B) involved kidnapping or an attempt to 

kidnap, aggravated sexual abuse or an at-
tempt to commit aggravated sexual abuse, or 
an attempt to kill. 

‘‘(7) A violation of subsection (b) or (d) of 
section 351 of this title. 

‘‘(8) A violation of section 794(a) of this 
title. 

‘‘(9) A violation of subsection (d), (f), or (i) 
of section 844 of this title that results in the 
death of any person (including any public 
safety officer performing duties as a direct 
or proximate result of conduct prohibited by 
such subsection). 

‘‘(10) An offense punishable under sub-
section (c)(5)(B)(i) or (j)(1) of section 924 of 
this title. 

‘‘(11) An offense punishable under section 
1091(b)(1) of this title. 

‘‘(12) A violation of section 1111 of this title 
that is murder in the first degree. 

‘‘(13) A violation of section 1118 of this 
title. 

‘‘(14) A violation of subsection (a) or (b) of 
section 1121 of this title. 

‘‘(15) A violation of section 1201(a) of this 
title that results in the death of any person. 

‘‘(16) A violation of section 1203(a) of this 
title that results in the death of any person. 

‘‘(17) An offense punishable under section 
1512(a)(3) of this title that is murder (as that 
term is defined in section 1111 of this title). 

‘‘(18) An offense punishable under section 
1716(j)(3) of this title. 

‘‘(19) A violation of subsection (b) or (d) of 
section 1751 of this title. 

‘‘(20) A violation of section 1958(a) of this 
title that results in death. 

‘‘(21) A violation of section 1959(a) of this 
title that is murder. 

‘‘(22) A violation of subsection (a) (except 
for a violation of paragraph (8), (9) or (10) of 
such subsection) or (b) of section 1992 of this 
title that results in the death of any person. 

‘‘(23) A violation of section 2113(e) of this 
title that results in death. 

‘‘(24) An offense punishable under section 
2119(3) of this title. 

‘‘(25) An offense punishable under section 
2245(a) of this title. 

‘‘(26) A violation of section 2251 of this title 
that results in the death of a person. 

‘‘(27) A violation of section 2280(a)(1) of this 
title that results in the death of any person. 

‘‘(28) A violation of section 2281(a)(1) of this 
title that results in the death of any person. 

‘‘(29) A violation of section 2282A(a) of this 
title that causes the death of any person. 

‘‘(30) A violation of section 2283(a) of this 
title that causes the death of any person. 

‘‘(31) An offense punishable under section 
2291(d) of this title. 

‘‘(32) An offense punishable under section 
2332(a)(1) of this title. 

‘‘(33) A violation of subsection (a) or (b) of 
section 2332a of this title that results in 
death. 

‘‘(34) An offense punishable under section 
2332b(c)(1)(A) of this title. 

‘‘(35) A violation of section 2340A(a) of this 
title that results in the death of any person. 

‘‘(36) A violation of section 2381 of this 
title. 

‘‘(37) A violation of section 2441(a) of this 
title that results in the death of the victim. 

‘‘(38) A violation of section 408(e) of the 
Controlled Substances Act (21 U.S.C. 848(e)). 

‘‘(39) An offense punishable under sub-
section (a)(2)(B) or (b)(1)(B) of section 46502 
of title 49.’’ 

(ii) CLERICAL AMENDMENT.—The table of 
sections for chapter 213 of title 18, United 
States Code, is amended by striking the item 
relating to section 3281 and inserting the fol-
lowing: 
‘‘3281. Offenses with no period of limita-

tions.’’. 
SEC. 3. PROHIBITION ON IMPOSITION OF DEATH 

SENTENCE. 
(a) IN GENERAL.—Notwithstanding any 

other provision of law, no person may be sen-
tenced to death or put to death on or after 
the date of enactment of this Act for any 
violation of Federal law. 

(b) PERSONS SENTENCED BEFORE DATE OF 
ENACTMENT.—Notwithstanding any other 
provision of law, any person sentenced to 
death before the date of enactment of this 
Act for any violation of Federal law shall 
serve a sentence of life imprisonment with-
out the possibility of parole. 

By Mr. BIDEN (for himself, Mr. 
MCCONNELL, Mr. MENENDEZ, 
Mrs. MURRAY, and Mr. SPEC-
TER): 

S. 449. A bill to amend title I of the 
Omnibus Crime Control and Safe 
Streets Act of 1968 to provide standards 
and procedures to guide both State and 
local law enforcement agencies and law 
enforcement officers during internal 
investigations, interrogation of law en-
forcement officers, and administrative 
disciplinary hearings, to ensure ac-
countability of law enforcement offi-
cers, to guarantee the due process 
rights of law enforcement officers, and 
to require States to enact law enforce-
ment discipline, accountability, and 
due process laws; to the Committee on 
the Judiciary. 

Mr. BIDEN. Mr. President, I rise to 
introduce the State and Local Law En-
forcement Discipline Accountability, 
and Due Process Act of 2007. 

These are trying times for the men 
and women on our front lines who pro-
vide our domestic security and public 
safety—our Nation’s law enforcement 
personnel. Indeed, they face one of the 
most difficult work environments 
imaginable—an average of 165 police of-
ficers are killed in the line of duty 
every year. Our Nation’s law enforce-
ment officers put themselves in harms 
way on a daily basis to ensure the safe-
ty of their fellow citizens and the do-
mestic security of our Nation. Never-
theless, many times these brave offi-
cers do not receive basic rights if they 
become involved in internal police in-
vestigations or administrative hear-
ings. According to the National Asso-
ciation of Police Organizations, ‘‘[i]n 
roughly half of the states in this coun-
try, officers enjoy some legal protec-
tions against false accusations and 
abusive conduct, but hundreds of thou-
sands of officers have very limited due 
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process rights and confront limitations 
on their exercise of other rights, such 
as the right to engage in political ac-
tivities.’’ Similarly, the Fraternal 
Order of Police notes that, ‘‘[i]n a star-
tling number of jurisdictions through-
out this country, law enforcement offi-
cers have no procedural or administra-
tive protections whatsoever; in fact, 
they can be, and frequently are, sum-
marily dismissed from their jobs with-
out explanation. Officers who lose their 
careers due to administrative or polit-
ical expediency almost always find it 
impossible to find new employment in 
public safety. An officer’s reputation, 
once tarnished by accusation, is almost 
impossible to restore.’’ 

The legislation being introduced 
today, which is endorsed by the Fra-
ternal Order of Police and of the Na-
tional Association of Police Organiza-
tions, seeks to provide officers with 
certain basic protections in those juris-
dictions where such workplace protec-
tions are not currently provided. First, 
this bill allows law enforcement offi-
cials to engage in political activities 
when they are off-duty. Second, it pro-
vides standards and procedures to 
guide State and local law enforcement 
agencies during internal investiga-
tions, interrogations, and administra-
tive disciplinary hearings. Addition-
ally, it calls upon States to develop 
and enforce these disciplinary proce-
dures. The bill would preempt State 
laws which confer fewer rights than 
those provided for in the legislation, 
but it would not preempt any State or 
local laws that confer rights or protec-
tions that are equal to or exceed the 
rights and protections afforded in the 
bill. For example, my own State of 
Delaware has a law enforcement offi-
cers’ bill of rights, and those proce-
dures would not be impacted by the 
provisions of this bill. 

This bill will also include important 
provisions that will enhance the ability 
of citizens to hold their local police de-
partments accountable. The legislation 
includes provisions that will ensure 
citizen complaints against police offi-
cers are investigated and that citizens 
are informed of the outcome of these 
investigations. The bill balances the 
rights of police officers with the rights 
of citizens to raise valid concerns 
about the conduct of some of these offi-
cers. In addition, I have consulted with 
constitutional experts who have opined 
that the bill is consistent with Con-
gress’ powers under the Commerce 
Clause and that it does not run afoul of 
the Supreme Court’s Tenth Amend-
ment jurisprudence. 

I would also like to note that I un-
derstand the objections that many 
management groups, including the 
International Association of Chiefs of 
Police’s, have to this measure. I have 
discussed this with them, and I’ve 
pledged that their views will be heard 
and considered as this bill is debated in 
Congress. It is my view that we must 
bridge this gap. Without a meeting of 
the minds between police management 

and union officials, the enactment of a 
meaningful law enforcement officers’ 
bill of rights will be difficult. Law en-
forcement officials are facing unprece-
dented challenges, and management 
and labor simply must work together 
on this issue and the numerous other 
issues facing the law enforcement com-
munity. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 449 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘State and 
Local Law Enforcement Discipline, Account-
ability, and Due Process Act of 2007’’. 
SEC. 2. FINDINGS AND DECLARATION OF PUR-

POSE AND POLICY. 
(a) FINDINGS.—Congress finds that— 
(1) the rights of law enforcement officers to 

engage in political activity or to refrain 
from engaging in political activity, except 
when on duty, or to run as candidates for 
public office, unless such service is found to 
be in conflict with their service as officers, 
are activities protected by the first amend-
ment of the United States Constitution, as 
applied to the States through the 14th 
amendment of the United States Constitu-
tion, but these rights are often violated by 
the management of State and local law en-
forcement agencies; 

(2) a significant lack of due process rights 
of law enforcement officers during internal 
investigations and disciplinary proceedings 
has resulted in a loss of confidence in these 
processes by many law enforcement officers, 
including those unfairly targeted for their 
labor organization activities or for their ag-
gressive enforcement of the laws, demor-
alizing many rank and file officers in com-
munities and States; 

(3) unfair treatment of officers has poten-
tially serious long-term consequences for 
law enforcement by potentially deterring or 
otherwise preventing officers from carrying 
out their duties and responsibilities effec-
tively and fairly; 

(4) the lack of labor-management coopera-
tion in disciplinary matters and either the 
perception or the actuality that officers are 
not treated fairly detrimentally impacts the 
recruitment of and retention of effective of-
ficers, as potential officers and experienced 
officers seek other careers, which has serious 
implications and repercussions for officer 
morale, public safety, and labor-manage-
ment relations and strife and can affect 
interstate and intrastate commerce, inter-
fering with the normal flow of commerce; 

(5) there are serious implications for the 
public safety of the citizens and residents of 
the United States which threatens the do-
mestic tranquility of the United States be-
cause of a lack of statutory protections to 
ensure— 

(A) the due process and political rights of 
law enforcement officers; 

(B) fair and thorough internal investiga-
tions and interrogations of and disciplinary 
proceedings against law enforcement offi-
cers; and 

(C) effective procedures for receipt, review, 
and investigation of complaints against offi-
cers, fair to both officers and complainants; 
and 

(6) resolving these disputes and problems 
and preventing the disruption of vital police 

services is essential to the well-being of the 
United States and the domestic tranquility 
of the Nation. 

(b) DECLARATION OF POLICY.—Congress de-
clares that it is the purpose of this Act and 
the policy of the United States to— 

(1) protect the due process and political 
rights of State and local law enforcement of-
ficers and ensure equality and fairness of 
treatment among such officers; 

(2) provide continued police protection to 
the general public; 

(3) provide for the general welfare and en-
sure domestic tranquility; and 

(4) prevent any impediments to the free 
flow of commerce, under the rights guaran-
teed under the United States Constitution 
and Congress’ authority thereunder. 
SEC. 3. DISCIPLINE, ACCOUNTABILITY, AND DUE 

PROCESS OF OFFICERS. 
(a) IN GENERAL.—Part H of title I of the 

Omnibus Crime Control and Safe Streets Act 
of 1968 (42 U.S.C. 3781 et seq.) is amended by 
adding at the end the following: 
‘‘SEC. 820. DISCIPLINE, ACCOUNTABILITY, AND 

DUE PROCESS OF STATE AND LOCAL 
LAW ENFORCEMENT OFFICERS. 

‘‘(a) DEFINITIONS.—In this section: 
‘‘(1) DISCIPLINARY ACTION.—The term ‘dis-

ciplinary action’ means any adverse per-
sonnel action, including suspension, reduc-
tion in pay, rank, or other employment ben-
efit, dismissal, transfer, reassignment, un-
reasonable denial of secondary employment, 
or similar punitive action taken against a 
law enforcement officer. 

‘‘(2) DISCIPLINARY HEARING.—The term ‘dis-
ciplinary hearing’ means an administrative 
hearing initiated by a law enforcement agen-
cy against a law enforcement officer, based 
on an alleged violation of law, that, if prov-
en, would subject the law enforcement offi-
cer to disciplinary action. 

‘‘(3) EMERGENCY SUSPENSION.—The term 
‘emergency suspension’ means the tem-
porary action by a law enforcement agency 
of relieving a law enforcement officer from 
the active performance of law enforcement 
duties without a reduction in pay or benefits 
when the law enforcement agency, or an offi-
cial within that agency, determines that 
there is probable cause, based upon the con-
duct of the law enforcement officer, to be-
lieve that the law enforcement officer poses 
an immediate threat to the safety of that of-
ficer or others or the property of others. 

‘‘(4) INVESTIGATION.—The term ‘investiga-
tion’— 

‘‘(A) means an action taken to determine 
whether a law enforcement officer violated a 
law by a public agency or a person employed 
by a public agency, acting alone or in co-
operation with or at the direction of another 
agency, or a division or unit within another 
agency, regardless of a denial by such an 
agency that any such action is not an inves-
tigation; and 

‘‘(B) includes— 
‘‘(i) asking questions of any other law en-

forcement officer or non-law enforcement of-
ficer; 

‘‘(ii) conducting observations; 
‘‘(iii) reviewing and evaluating reports, 

records, or other documents; and 
‘‘(iv) examining physical evidence. 
‘‘(5) LAW ENFORCEMENT OFFICER.—The 

terms ‘law enforcement officer’ and ‘officer’ 
have the meaning given the term ‘law en-
forcement officer’ in section 1204, except the 
term does not include a law enforcement of-
ficer employed by the United States, or any 
department, agency, or instrumentality 
thereof. 

‘‘(6) PERSONNEL RECORD.—The term ‘per-
sonnel record’ means any document, whether 
in written or electronic form and irrespec-
tive of location, that has been or may be 
used in determining the qualifications of a 
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law enforcement officer for employment, 
promotion, transfer, additional compensa-
tion, termination or any other disciplinary 
action. 

‘‘(7) PUBLIC AGENCY AND LAW ENFORCEMENT 
AGENCY.—The terms ‘public agency’ and ‘law 
enforcement agency’ each have the meaning 
given the term ‘public agency’ in section 
1204, except the terms do not include the 
United States, or any department, agency, or 
instrumentality thereof. 

‘‘(8) SUMMARY PUNISHMENT.—The term 
‘summary punishment’ means punishment 
imposed— 

‘‘(A) for a violation of law that does not re-
sult in any disciplinary action; or 

‘‘(B) for a violation of law that has been 
negotiated and agreed upon by the law en-
forcement agency and the law enforcement 
officer, based upon a written waiver by the 
officer of the rights of that officer under sub-
section (i) and any other applicable law or 
constitutional provision, after consultation 
with the counsel or representative of that of-
ficer. 

‘‘(b) APPLICABILITY.— 
‘‘(1) IN GENERAL.—This section sets forth 

the due process rights, including procedures, 
that shall be afforded a law enforcement offi-
cer who is the subject of an investigation or 
disciplinary hearing. 

‘‘(2) NONAPPLICABILITY.—This section does 
not apply in the case of— 

‘‘(A) an investigation of specifically al-
leged conduct by a law enforcement officer 
that, if proven, would constitute a violation 
of a statute providing for criminal penalties; 
or 

‘‘(B) a nondisciplinary action taken in 
good faith on the basis of the employment 
related performance of a law enforcement of-
ficer. 

‘‘(c) POLITICAL ACTIVITY.— 
‘‘(1) RIGHT TO ENGAGE OR NOT TO ENGAGE IN 

POLITICAL ACTIVITY.—Except when on duty or 
acting in an official capacity, a law enforce-
ment officer shall not be prohibited from en-
gaging in political activity or be denied the 
right to refrain from engaging in political 
activity. 

‘‘(2) RIGHT TO RUN FOR ELECTIVE OFFICE.—A 
law enforcement officer shall not be— 

‘‘(A) prohibited from being a candidate for 
an elective office or from serving in such an 
elective office, solely because of the status of 
the officer as a law enforcement officer; or 

‘‘(B) required to resign or take an unpaid 
leave from employment with a law enforce-
ment agency to be a candidate for an elec-
tive office or to serve in an elective office, 
unless such service is determined to be in 
conflict with or incompatible with service as 
a law enforcement officer. 

‘‘(3) ADVERSE PERSONNEL ACTION.—An ac-
tion by a public agency against a law en-
forcement officer, including requiring the of-
ficer to take unpaid leave from employment, 
in violation of this subsection shall be con-
sidered an adverse personnel action within 
the meaning of subsection (a)(1). 

‘‘(d) EFFECTIVE PROCEDURES FOR RECEIPT, 
REVIEW, AND INVESTIGATION OF COMPLAINTS 
AGAINST LAW ENFORCEMENT OFFICERS.— 

‘‘(1) COMPLAINT PROCESS.—Not later than 1 
year after the effective date of this section, 
each law enforcement agency shall adopt and 
comply with a written complaint procedure 
that— 

‘‘(A) authorizes persons from outside the 
law enforcement agency to submit written 
complaints about a law enforcement officer 
to— 

‘‘(i) the law enforcement agency employing 
the law enforcement officer; or 

‘‘(ii) any other law enforcement agency 
charged with investigating such complaints; 

‘‘(B) sets forth the procedures for the in-
vestigation and disposition of such com-
plaints; 

‘‘(C) provides for public access to required 
forms and other information concerning the 
submission and disposition of written com-
plaints; and 

‘‘(D) requires notification to the complain-
ant in writing of the final disposition of the 
complaint and the reasons for such disposi-
tion. 

‘‘(2) INITIATION OF AN INVESTIGATION.— 
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), an investigation based on 
a complaint from outside the law enforce-
ment agency shall commence not later than 
15 days after the receipt of the complaint 
by— 

‘‘(i) the law enforcement agency employing 
the law enforcement officer against whom 
the complaint has been made; or 

‘‘(ii) any other law enforcement agency 
charged with investigating such a complaint. 

‘‘(B) EXCEPTION.—Subparagraph (A) does 
not apply if— 

‘‘(i) the law enforcement agency deter-
mines from the face of the complaint that 
each allegation does not constitute a viola-
tion of law; or 

‘‘(ii) the complainant fails to comply sub-
stantially with the complaint procedure of 
the law enforcement agency established 
under this section. 

‘‘(3) COMPLAINANT OR VICTIM CONFLICT OF 
INTEREST.—The complainant or victim of the 
alleged violation of law giving rise to an in-
vestigation under this subsection may not 
conduct or supervise the investigation or 
serve as an investigator. 

‘‘(e) NOTICE OF INVESTIGATION.— 
‘‘(1) IN GENERAL.—Any law enforcement of-

ficer who is the subject of an investigation 
shall be notified of the investigation 24 hours 
before the commencement of questioning of 
such officer or to otherwise being required to 
provide information to an investigating 
agency. 

‘‘(2) CONTENTS OF NOTICE.—Notice given 
under paragraph (1) shall include— 

‘‘(A) the nature and scope of the investiga-
tion; 

‘‘(B) a description of any allegation con-
tained in a written complaint; 

‘‘(C) a description of each violation of law 
alleged in the complaint for which suspicion 
exists that the officer may have engaged in 
conduct that may subject the officer to dis-
ciplinary action; and 

‘‘(D) the name, rank, and command of the 
officer or any other individual who will be 
conducting the investigation. 

‘‘(f) RIGHTS OF LAW ENFORCEMENT OFFICERS 
PRIOR TO AND DURING QUESTIONING INCI-
DENTAL TO AN INVESTIGATION.—If a law en-
forcement officer is subjected to questioning 
incidental to an investigation that may re-
sult in disciplinary action against the offi-
cer, the following minimum safeguards shall 
apply: 

‘‘(1) COUNSEL AND REPRESENTATION.— 
‘‘(A) IN GENERAL.—Any law enforcement of-

ficer under investigation shall be entitled to 
effective counsel by an attorney or represen-
tation by any other person who the officer 
chooses, such as an employee representative, 
or both, immediately before and during the 
entire period of any questioning session, un-
less the officer consents in writing to being 
questioned outside the presence of counsel or 
representative. 

‘‘(B) PRIVATE CONSULTATION.—During the 
course of any questioning session, the officer 
shall be afforded the opportunity to consult 
privately with counsel or a representative, if 
such consultation does not repeatedly and 
unnecessarily disrupt the questioning period. 

‘‘(C) UNAVAILABILITY OF COUNSEL.—If the 
counsel or representative of the law enforce-

ment officer is not available within 24 hours 
of the time set for the commencement of any 
questioning of that officer, the investigating 
law enforcement agency shall grant a rea-
sonable extension of time for the law en-
forcement officer to obtain counsel or rep-
resentation. 

‘‘(2) REASONABLE HOURS AND TIME.—Any 
questioning of a law enforcement officer 
under investigation shall be conducted at a 
reasonable time when the officer is on duty, 
unless exigent circumstances compel more 
immediate questioning, or the officer agrees 
in writing to being questioned at a different 
time, subject to the requirements of sub-
sections (e) and paragraph (1). 

‘‘(3) PLACE OF QUESTIONING.—Unless the of-
ficer consents in writing to being questioned 
elsewhere, any questioning of a law enforce-
ment officer under investigation shall take 
place— 

‘‘(A) at the office of the individual con-
ducting the investigation on behalf of the 
law enforcement agency employing the offi-
cer under investigation; or 

‘‘(B) the place at which the officer under 
investigation reports for duty. 

‘‘(4) IDENTIFICATION OF QUESTIONER.—Before 
the commencement of any questioning, a law 
enforcement officer under investigation shall 
be informed of— 

‘‘(A) the name, rank, and command of the 
officer or other individual who will conduct 
the questioning; and 

‘‘(B) the relationship between the indi-
vidual conducting the questioning and the 
law enforcement agency employing the offi-
cer under investigation. 

‘‘(5) SINGLE QUESTIONER.—During any sin-
gle period of questioning of a law enforce-
ment officer under investigation, each ques-
tion shall be asked by or through 1 indi-
vidual. 

‘‘(6) REASONABLE TIME PERIOD.—Any ques-
tioning of a law enforcement officer under 
investigation shall be for a reasonable period 
of time and shall allow reasonable periods 
for the rest and personal necessities of the 
officer and the counsel or representative of 
the officer, if such person is present. 

‘‘(7) NO THREATS, FALSE STATEMENTS, OR 
PROMISES TO BE MADE.— 

‘‘(A) IN GENERAL.—Except as provided in 
subparagraph (B), no threat against, false or 
misleading statement to, harassment of, or 
promise of reward to a law enforcement offi-
cer under investigation shall be made to in-
duce the officer to answer any question, give 
any statement, or otherwise provide infor-
mation. 

‘‘(B) EXCEPTION.—The law enforcement 
agency employing a law enforcement officer 
under investigation may require the officer 
to make a statement relating to the inves-
tigation by explicitly threatening discipli-
nary action, including termination, only if— 

‘‘(i) the officer has received a written grant 
of use and derivative use immunity or trans-
actional immunity by a person authorized to 
grant such immunity; and 

‘‘(ii) the statement given by the law en-
forcement officer under such an immunity 
may not be used in any subsequent criminal 
proceeding against that officer. 

‘‘(8) RECORDING.— 
‘‘(A) IN GENERAL.—All questioning of a law 

enforcement officer under an investigation 
shall be recorded in full, in writing or by 
electronic device, and a copy of the tran-
script shall be provided to the officer under 
investigation before any subsequent period 
of questioning or the filing of any charge 
against that officer. 

‘‘(B) SEPARATE RECORDING.—To ensure the 
accuracy of the recording, an officer may 
utilize a separate electronic recording de-
vice, and a copy of any such recording (or 

VerDate Aug 31 2005 02:28 Apr 26, 2007 Jkt 059060 PO 00000 Frm 00065 Fmt 0624 Sfmt 0634 E:\RECORD07\S31JA7.REC S31JA7pw
al

ke
r 

on
 P

R
O

D
1P

C
69

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATES1424 January 31, 2007 
the transcript) shall be provided to the pub-
lic agency conducting the questioning, if 
that agency so requests. 

‘‘(9) USE OF HONESTY TESTING DEVICES PRO-
HIBITED.—No law enforcement officer under 
investigation may be compelled to submit to 
the use of a lie detector, as defined in section 
2 of the Employee Polygraph Protection Act 
of 1988 (29 U.S.C. 2001). 

‘‘(g) NOTICE OF INVESTIGATIVE FINDINGS AND 
DISCIPLINARY RECOMMENDATION AND OPPOR-
TUNITY TO SUBMIT A WRITTEN RESPONSE.— 

‘‘(1) NOTICE.—Not later than 30 days after 
the conclusion of an investigation under this 
section, the person in charge of the inves-
tigation or the designee of that person shall 
notify the law enforcement officer who was 
the subject of the investigation, in writing, 
of the investigative findings and any rec-
ommendations for disciplinary action. 

‘‘(2) OPPORTUNITY TO SUBMIT WRITTEN RE-
SPONSE.— 

‘‘(A) IN GENERAL.—Not later than 30 days 
after receipt of a notification under para-
graph (1), and before the filing of any charge 
seeking the discipline of such officer or the 
commencement of any disciplinary pro-
ceeding under subsection (h), the law en-
forcement officer who was the subject of the 
investigation may submit a written response 
to the findings and recommendations in-
cluded in the notification. 

‘‘(B) CONTENTS OF RESPONSE.—The response 
submitted under subparagraph (A) may in-
clude references to additional documents, 
physical objects, witnesses, or any other in-
formation that the law enforcement officer 
believes may provide exculpatory evidence. 

‘‘(h) DISCIPLINARY HEARINGS.— 
‘‘(1) NOTICE OF OPPORTUNITY FOR HEARING.— 

Except in a case of summary punishment or 
emergency suspension (subject to subsection 
(k)), before the imposition of any discipli-
nary action the law enforcement agency 
shall notify the officer that the officer is en-
titled to a due process hearing by an inde-
pendent and impartial hearing officer or 
board. 

‘‘(2) REQUIREMENT OF DETERMINATION OF 
VIOLATION.—No disciplinary action may be 
taken against a law enforcement officer un-
less an independent and impartial hearing 
officer or board determines, after a hearing 
and in accordance with the requirements of 
this subsection, that the law enforcement of-
ficer committed a violation of law. 

‘‘(3) TIME LIMIT.—No disciplinary charge 
may be brought against a law enforcement 
officer unless— 

‘‘(A) the charge is filed not later than the 
earlier of— 

‘‘(i) 1 year after the date on which the law 
enforcement agency filing the charge had 
knowledge or reasonably should have had 
knowledge of an alleged violation of law; or 

‘‘(ii) 90 days after the commencement of an 
investigation; or 

‘‘(B) the requirements of this paragraph 
are waived in writing by the officer or the 
counsel or representative of the officer. 

‘‘(4) NOTICE OF HEARING.—Unless waived in 
writing by the officer or the counsel or rep-
resentative of the officer, not later than 30 
days after the filing of a disciplinary charge 
against a law enforcement officer, the law 
enforcement agency filing the charge shall 
provide written notification to the law en-
forcement officer who is the subject of the 
charge, of— 

‘‘(A) the date, time, and location of any 
disciplinary hearing, which shall be sched-
uled in cooperation with the law enforce-
ment officer, or the counsel or representa-
tive of the officer, and which shall take place 
not earlier than 30 days and not later than 60 
days after notification of the hearing is 
given to the law enforcement officer under 
investigation; 

‘‘(B) the name and mailing address of the 
independent and impartial hearing officer, or 
the names and mailing addresses of the inde-
pendent and impartial hearing board mem-
bers; and 

‘‘(C) the name, rank, command, and ad-
dress of the law enforcement officer pros-
ecuting the matter for the law enforcement 
agency, or the name, position, and mailing 
address of the person prosecuting the matter 
for a public agency, if the prosecutor is not 
a law enforcement officer. 

‘‘(5) ACCESS TO DOCUMENTARY EVIDENCE AND 
INVESTIGATIVE FILE.—Unless waived in writ-
ing by the law enforcement officer or the 
counsel or representative of that officer, not 
later than 15 days before a disciplinary hear-
ing described in paragraph (4)(A), the law en-
forcement officer shall be provided with— 

‘‘(A) a copy of the complete file of the pre- 
disciplinary investigation; and 

‘‘(B) access to and, if so requested, copies 
of all documents, including transcripts, 
records, written statements, written reports, 
analyses, and electronically recorded infor-
mation that— 

‘‘(i) contain exculpatory information; 
‘‘(ii) are intended to support any discipli-

nary action; or 
‘‘(iii) are to be introduced in the discipli-

nary hearing. 
‘‘(6) EXAMINATION OF PHYSICAL EVIDENCE.— 

Unless waived in writing by the law enforce-
ment officer or the counsel or representative 
of that officer— 

‘‘(A) not later than 15 days before a dis-
ciplinary hearing, the prosecuting agency 
shall notify the law enforcement officer or 
the counsel or representative of that officer 
of all physical, non-documentary evidence; 
and 

‘‘(B) not later than 10 days before a dis-
ciplinary hearing, the prosecuting agency 
shall provide a reasonable date, time, place, 
and manner for the law enforcement officer 
or the counsel or representative of the law 
enforcement officer to examine the evidence 
described in subparagraph (A). 

‘‘(7) IDENTIFICATION OF WITNESSES.—Unless 
waived in writing by the law enforcement of-
ficer or the counsel or representative of the 
officer, not later than 15 days before a dis-
ciplinary hearing, the prosecuting agency 
shall notify the law enforcement officer or 
the counsel or representative of the officer, 
of the name and address of each witness for 
the law enforcement agency employing the 
law enforcement officer. 

‘‘(8) REPRESENTATION.—During a discipli-
nary hearing, the law enforcement officer 
who is the subject of the hearing shall be en-
titled to due process, including— 

‘‘(A) the right to be represented by counsel 
or a representative; 

‘‘(B) the right to confront and examine all 
witnesses against the officer; and 

‘‘(C) the right to call and examine wit-
nesses on behalf of the officer. 

‘‘(9) HEARING BOARD AND PROCEDURE.— 
‘‘(A) IN GENERAL.—A State or local govern-

ment agency, other than the law enforce-
ment agency employing the officer who is 
subject of the disciplinary hearing, shall— 

‘‘(i) determine the composition of an inde-
pendent and impartial disciplinary hearing 
board; 

‘‘(ii) appoint an independent and impartial 
hearing officer; and 

‘‘(iii) establish such procedures as may be 
necessary to comply with this section. 

‘‘(B) PEER REPRESENTATION ON DISCIPLINARY 
HEARING BOARD.—A disciplinary hearing 
board that includes employees of the law en-
forcement agency employing the law en-
forcement officer who is the subject of the 
hearing, shall include not less than 1 law en-
forcement officer of equal or lesser rank to 
the officer who is the subject of the hearing. 

‘‘(10) SUMMONSES AND SUBPOENAS.— 
‘‘(A) IN GENERAL.—The disciplinary hearing 

board or independent hearing officer— 
‘‘(i) shall have the authority to issue sum-

monses or subpoenas, on behalf of— 
‘‘(I) the law enforcement agency employing 

the officer who is the subject of the hearing; 
or 

‘‘(II) the law enforcement officer who is the 
subject of the hearing; and 

‘‘(ii) upon written request of either the law 
enforcement agency or the officer, shall 
issue a summons or subpoena, as appro-
priate, to compel the appearance and testi-
mony of a witness or the production of docu-
mentary evidence. 

‘‘(B) EFFECT OF FAILURE TO COMPLY WITH 
SUMMONS OR SUBPOENA.—With respect to any 
failure to comply with a summons or a sub-
poena issued under subparagraph (A)— 

‘‘(i) the disciplinary hearing officer or 
board shall petition a court of competent ju-
risdiction to issue an order compelling com-
pliance; and 

‘‘(ii) subsequent failure to comply with 
such a court order issued pursuant to a peti-
tion under clause (i) shall— 

‘‘(I) be subject to contempt of a court pro-
ceedings according to the laws of the juris-
diction within which the disciplinary hear-
ing is being conducted; and 

‘‘(II) result in the recess of the disciplinary 
hearing until the witness becomes available 
to testify and does testify or is held in con-
tempt. 

‘‘(11) CLOSED HEARING.—A disciplinary 
hearing shall be closed to the public unless 
the law enforcement officer who is the sub-
ject of the hearing requests, in writing, that 
the hearing be open to specified individuals 
or to the general public. 

‘‘(12) RECORDING.—All aspects of a discipli-
nary hearing, including pre-hearing motions, 
shall be recorded by audio tape, video tape, 
or transcription. 

‘‘(13) SEQUESTRATION OF WITNESSES.—Either 
side in a disciplinary hearing may move for 
and be entitled to sequestration of witnesses. 

‘‘(14) TESTIMONY UNDER OATH.—The hearing 
officer or board shall administer an oath or 
affirmation to each witness, who shall tes-
tify subject to the laws of perjury of the 
State in which the disciplinary hearing is 
being conducted. 

‘‘(15) FINAL DECISION ON EACH CHARGE.— 
‘‘(A) IN GENERAL.—At the conclusion of the 

presentation of all the evidence and after 
oral or written argument, the hearing officer 
or board shall deliberate and render a writ-
ten final decision on each charge. 

‘‘(B) FINAL DECISION ISOLATED TO CHARGE 
BROUGHT.—The hearing officer or board may 
not find that the law enforcement officer 
who is the subject of the hearing is liable for 
disciplinary action for any violation of law 
as to which the officer was not charged. 

‘‘(16) BURDEN OF PERSUASION AND STANDARD 
OF PROOF.—The burden of persuasion or 
standard of proof of the prosecuting agency 
shall be— 

‘‘(A) by clear and convincing evidence as to 
each charge alleging false statement or rep-
resentation, fraud, dishonesty, deceit, moral 
turpitude, or criminal behavior on the part 
of the law enforcement officer who is the 
subject of the charge; and 

‘‘(B) by a preponderance of the evidence as 
to all other charges. 

‘‘(17) FACTORS OF JUST CAUSE TO BE CONSID-
ERED BY THE HEARING OFFICER OR BOARD.—A 
law enforcement officer who is the subject of 
a disciplinary hearing shall not be found 
guilty of any charge or subjected to any dis-
ciplinary action unless the disciplinary hear-
ing board or independent hearing officer 
finds that— 

‘‘(A) the officer who is the subject of the 
charge could reasonably be expected to have 
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had knowledge of the probable consequences 
of the alleged conduct set forth in the charge 
against the officer; 

‘‘(B) the rule, regulation, order, or proce-
dure that the officer who is the subject of 
the charge allegedly violated is reasonable; 

‘‘(C) the charging party, before filing the 
charge, made a reasonable, fair, and objec-
tive effort to discover whether the officer did 
in fact violate the rule, regulation, order, or 
procedure as charged; 

‘‘(D) the charging party did not conduct 
the investigation arbitrarily or unfairly, or 
in a discriminatory manner, against the offi-
cer who is the subject of the charge, and the 
charge was brought in good faith; and 

‘‘(E) the proposed disciplinary action rea-
sonably relates to the seriousness of the al-
leged violation and to the record of service 
of the officer who is the subject of the 
charge. 

‘‘(18) NO COMMISSION OF A VIOLATION.—If the 
officer who is the subject of the disciplinary 
hearing is found not to have committed the 
alleged violation— 

‘‘(A) the matter is concluded; 
‘‘(B) no disciplinary action may be taken 

against the officer; 
‘‘(C) the personnel record of that officer 

shall not contain any reference to the charge 
for which the officer was found not guilty; 
and 

‘‘(D) any pay and benefits lost or deferred 
during the pendency of the disposition of the 
charge shall be restored to the officer as 
though no charge had ever been filed against 
the officer, including salary or regular pay, 
vacation, holidays, longevity pay, education 
incentive pay, shift differential, uniform al-
lowance, lost overtime, or other premium 
pay opportunities, and lost promotional op-
portunities. 

‘‘(19) COMMISSION OF A VIOLATION.— 
‘‘(A) IN GENERAL.—If the officer who is the 

subject of the charge is found to have com-
mitted the alleged violation, the hearing of-
ficer or board shall make a written rec-
ommendation of a penalty to the law en-
forcement agency employing the officer or 
any other governmental entity that has final 
disciplinary authority, as provided by appli-
cable State or local law. 

‘‘(B) PENALTY.—The employing agency or 
other governmental entity may not impose a 
penalty greater than the penalty rec-
ommended by the hearing officer or board. 

‘‘(20) APPEAL.—Any officer who has been 
found to have committed an alleged viola-
tion may appeal from a final decision of a 
hearing officer or hearing board to a court of 
competent jurisdiction or to an independent 
neutral arbitrator to the extent available in 
any other administrative proceeding under 
applicable State or local law, or a collective 
bargaining agreement. 

‘‘(i) WAIVER OF RIGHTS.— 
‘‘(1) IN GENERAL.—An officer who is notified 

that the officer is under investigation or is 
the subject of a charge may, after such noti-
fication, waive any right or procedure guar-
anteed by this section. 

‘‘(2) WRITTEN WAIVER.—A written waiver 
under this subsection shall be— 

‘‘(A) in writing; and 
‘‘(B) signed by— 
‘‘(i) the officer, who shall have consulted 

with counsel or a representative before sign-
ing any such waiver; or 

‘‘(ii) the counsel or representative of the 
officer, if expressly authorized by subsection 
(h). 

‘‘(j) SUMMARY PUNISHMENT.—Nothing in 
this section shall preclude a public agency 
from imposing summary punishment. 

‘‘(k) EMERGENCY SUSPENSION.—Nothing in 
this section may be construed to preclude a 
law enforcement agency from imposing an 
emergency suspension on a law enforcement 

officer, except that any such suspension 
shall— 

‘‘(1) be followed by a hearing in accordance 
with the requirements of subsection (h); and 

‘‘(2) not deprive the affected officer of any 
pay or benefit. 

‘‘(l) RETALIATION FOR EXERCISING RIGHTS.— 
There shall be no imposition of, or threat of, 
disciplinary action or other penalty against 
a law enforcement officer for the exercise of 
any right provided to the officer under this 
section. 

‘‘(m) OTHER REMEDIES NOT IMPAIRED.— 
Nothing in this section may be construed to 
impair any other right or remedy that a law 
enforcement officer may have under any con-
stitution, statute, ordinance, order, rule, 
regulation, procedure, written policy, collec-
tive bargaining agreement, or any other 
source. 

‘‘(n) DECLARATORY OR INJUNCTIVE RELIEF.— 
A law enforcement officer who is aggrieved 
by a violation of, or is otherwise denied any 
right afforded by, the Constitution of the 
United States, a State constitution, this sec-
tion, or any administrative rule or regula-
tion promulgated pursuant thereto, may file 
suit in any Federal or State court of com-
petent jurisdiction for declaratory or injunc-
tive relief to prohibit the law enforcement 
agency from violating or otherwise denying 
such right, and such court shall have juris-
diction, for cause shown, to restrain such a 
violation or denial. 

‘‘(o) PROTECTION OF LAW ENFORCEMENT OF-
FICER PERSONNEL FILES.— 

‘‘(1) RESTRICTIONS ON ADVERSE MATERIAL 
MAINTAINED IN OFFICERS’ PERSONNEL 
RECORDS.— 

‘‘(A) IN GENERAL.—Unless the officer has 
had an opportunity to review and comment, 
in writing, on any adverse material gen-
erated after the effective date of the State 
and Local Law Enforcement Discipline, Ac-
countability, and Due Process Act of 2007 to 
be included in a personnel record relating to 
the officer, no law enforcement agency or 
other governmental entity may— 

‘‘(i) include the adverse material in that 
personnel record; or 

‘‘(ii) possess or maintain control over the 
adverse material in any form as a personnel 
record within the law enforcement agency or 
elsewhere in the control of the employing 
governmental entity. 

‘‘(B) RESPONSIVE MATERIAL.—Any respon-
sive material provided by an officer to ad-
verse material included in a personnel record 
pertaining to the officer shall be— 

‘‘(i) attached to the adverse material; and 
‘‘(ii) released to any person or entity to 

whom the adverse material is released in ac-
cordance with law and at the same time as 
the adverse material is released. 

‘‘(2) RIGHT TO INSPECTION OF, AND RESTRIC-
TIONS ON ACCESS TO INFORMATION IN, THE OFFI-
CER’S OWN PERSONNEL RECORDS.— 

‘‘(A) IN GENERAL.—Subject to subparagraph 
(B), a law enforcement officer shall have the 
right to inspect all of the personnel records 
of the officer not less than annually. 

‘‘(B) RESTRICTIONS.—A law enforcement of-
ficer shall not have access to information in 
the personnel records of the officer if the in-
formation— 

‘‘(i) relates to the investigation of alleged 
conduct that, if proven, would constitute or 
have constituted a definite violation of a 
statute providing for criminal penalties, but 
as to which no formal charge was brought; 

‘‘(ii) contains letters of reference for the 
officer; 

‘‘(iii) contains any portion of a test docu-
ment other than the results; 

‘‘(iv) is of a personal nature about another 
officer, and if disclosure of that information 
in non-redacted form would constitute a 
clearly unwarranted intrusion into the pri-
vacy rights of that other officer; or 

‘‘(v) is relevant to any pending claim 
brought by or on behalf of the officer against 
the employing agency of that officer that 
may be discovered in any judicial or admin-
istrative proceeding between the officer and 
the employer of that officer. 

‘‘(p) STATES’ RIGHTS.— 
‘‘(1) IN GENERAL.—Nothing in this section 

may be construed— 
‘‘(A) to preempt any State or local law, or 

any provision of a State or local law, in ef-
fect on the date of enactment of the State 
and Local Law Enforcement Discipline, Ac-
countability, and Due Process Act of 2007, 
that confers a right or a protection that 
equals or exceeds the right or protection af-
forded by this section; or 

‘‘(B) to prohibit the enactment of any 
State or local law that confers a right or 
protection that equals or exceeds a right or 
protection afforded by this section. 

‘‘(2) STATE OR LOCAL LAWS PREEMPTED.—A 
State or local law, or any provision of a 
State or local law, that confers fewer rights 
or provides less protection for a law enforce-
ment officer than any provision in this sec-
tion shall be preempted by this section. 

‘‘(q) COLLECTIVE BARGAINING AGREE-
MENTS.—Nothing in this section may be con-
strued to— 

‘‘(1) preempt any provision in a mutually 
agreed-upon collective bargaining agree-
ment, in effect on the date of enactment of 
the State and Local Law Enforcement Dis-
cipline, Accountability, and Due Process Act 
of 2007, that provides for substantially the 
same or a greater right or protection af-
forded under this section; or 

‘‘(2) prohibit the negotiation of any addi-
tional right or protection for an officer who 
is subject to any collective bargaining agree-
ment.’’. 

(b) TECHNICAL AMENDMENT.—The table of 
contents of title I of the Omnibus Crime Con-
trol and Safe Streets Act of 1968 (42 U.S.C. 
3711 et seq.) is amended by inserting after 
the item relating to section 819 the fol-
lowing: 

‘‘Sec. 820. Discipline, accountability, and 
due process of State and local 
law enforcement officers.’’. 

SEC. 4. PROHIBITION OF FEDERAL CONTROL 
OVER STATE AND LOCAL CRIMINAL 
JUSTICE AGENCIES. 

Nothing in this Act or the amendments 
made by this Act shall be construed to au-
thorize any department, agency, officer, or 
employee of the United States to exercise 
any direction, supervision, or control of any 
police force or any criminal justice agency of 
any State or any political subdivision there-
of. 
SEC. 5. EFFECTIVE DATE. 

The amendments made by this Act shall 
take effect with respect to each State on the 
earlier of— 

(1) 2 years after the date of enactment of 
this Act; or 

(2) the conclusion of the second legislative 
session of the State that begins on or after 
the date of enactment of this Act. 

By Mr. AKAKA (for himself, Mr. 
COCHRAN, Mr. DODD, Mr. FEIN-
GOLD, and Mr. DURBIN): 

S. 451. A bill to establish a National 
Foreign language Coordination Coun-
cil; to the Committee on Health, Edu-
cation, Labor, and Pensions. 

Mr. AKAKA. Mr. President, I am 
pleased to reintroduce the National 
Foreign Language Coordination Act 
with my colleagues Senators THAD 
COCHRAN, CHRISTOPHER DODD, and RUS-
SELL FEINGOLD. We are joined by 
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Representative BRIAN BAIRD, who is of-
fering a companion bill in the House of 
Representatives today as well. 

The legislation we introduce today 
would implement a key recommenda-
tion of the 2004 Department of Defense, 
DOD, National Language Conference to 
establish a National Foreign Language 
Coordination Council, chaired by a Na-
tional Language Director. An inte-
grated foreign language strategy and 
sustained leadership within the Federal 
Government is needed to address the 
lack of foreign language proficient 
speakers in government and in busi-
ness. Without such a coordinated strat-
egy, I fear that the country’s national 
and economic security will be at great-
er risk. 

The communications failures of 9/11 
clearly demonstrate that we can no 
longer ignore the consequence of our 
citizens being unable to converse flu-
ently in languages other than English. 
The fact that only 9.3 percent of all 
Americans speak both their native lan-
guages and another language fluently, 
compared with 56 percent of people in 
the European Union is troubling. The 
Iraq Study Group reported last month 
that of the 1,000 American embassy em-
ployees in Baghdad, only 33 speak Ara-
bic, and just 6 of them are fluent in 
this critical language. The shortfall of 
skilled linguists prompted the Iraq 
Study Group to recommend that ‘‘The 
Secretary of State, the Secretary of 
Defense, and the Director of National 
Intelligence should accord the highest 
possible priority to professional lan-
guage proficiency and cultural train-
ing, in general and specifically for U.S. 
officers and personnel about to be as-
signed to Iraq.’’ 

The Federal Government has an es-
sential role to play by collaborating 
with educators, State and local govern-
ments, foreign language associations, 
and the private sector to increase the 
number of Americans who speak and 
understand foreign languages. A Na-
tional Foreign Language Coordination 
Council brings these diverse interests 
together to shape a much needed, com-
prehensive approach. Just as I have ad-
vocated the need for deputy secretaries 
for management at the Departments of 
Defense and Homeland Security to di-
rect and sustain management leader-
ship, I envision a National Language 
Director to be responsible for main-
taining and leading a cooperative ef-
fort to strengthen our foreign language 
capabilities. 

Our Nation’s security is at risk with-
out a sufficient number of foreign lan-
guage proficient individuals. Counter-
terrorism intelligence will go 
untranslated and opportunities will be 
missed. Equally important is pre-
serving the economic competitiveness 
of the United States. Globalization 
means that Americans must compete 
for jobs in a marketplace no longer 
confined to the boundaries of the 
United States. In short, both the secu-
rity and economic vitality of the 
United States are tied to improving 

foreign language education. However, 
according to the Committee on Eco-
nomic Development, many of our 
schools do not have foreign language 
programs that address the educational 
challenges of the 21st century. Many 
American students lack sufficient 
knowledge of other countries, lan-
guages, and cultures to compete effec-
tively in the global marketplace. 

Specifically, our bill ensures that the 
key recommendations of the DOD Na-
tional Language Conference will be im-
plemented by: Developing policies and 
programs that build the Nation’s lan-
guage and cultural understanding capa-
bility; engaging Federal, State, and 
local agencies and the private sector in 
solutions; developing language and cul-
tural competency across public and pri-
vate sectors; developing language 
skills in a wide range of critical lan-
guages; strengthening our education 
system, programs, and tools in foreign 
languages and cultures; and inte-
grating language training into career 
fields and increase the number of lan-
guage professionals. 

Last week, the Subcommittee on 
Oversight of Government Management, 
the Federal Workforce, and the Dis-
trict of Columbia, which I chair, held a 
hearing on the Federal Government’s 
language strategy. Dr. Diane 
Birckbich1er, director of the Foreign 
Language Center and chair of the De-
partments of French and Italian at 
Ohio State University, testified that 
‘‘if there is a national language strat-
egy, it isn’t very well known.’’ She fur-
ther recommended the development of 
a national language policy to create a 
language-ready workforce for the fu-
ture. 

To strengthen the role of the United 
States in the world, our country must 
ensure that there is a sufficient num-
ber of individuals who are proficient in 
languages other than their native lan-
guages. Increasing foreign language 
skills enhances national security, just 
as increasing foreign language skills 
enhances the ability of Americans to 
compete on a more global playing field. 

I ask my colleagues to support this 
legislation and unanimous consent 
that the text of the bill be printed in 
the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 451 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. ESTABLISHMENT OF NATIONAL FOR-

EIGN LANGUAGE COORDINATION 
COUNCIL. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘National Foreign Language Coordina-
tion Act of 2007’’. 

(b) ESTABLISHMENT.—There is established 
in the Executive Office of the President a 
National Foreign Language Coordination 
Council (in this section referred to as the 
‘‘Council’’). 

(c) MEMBERSHIP.—The Council shall consist 
of the following members or their designees: 

(1) The National Language Director, who 
shall serve as the chairperson of the Council. 

(2) The Secretary of Education. 
(3) The Secretary of Defense. 
(4) The Secretary of State. 
(5) The Secretary of Homeland Security. 
(6) The Attorney General. 
(7) The Director of National Intelligence. 
(8) The Secretary of Labor. 
(9) The Director of the Office of Personnel 

Management. 
(10) The Director of the Office of Manage-

ment and Budget. 
(11) The Secretary of Commerce. 
(12) The Secretary of Health and Human 

Services. 
(13) The Secretary of the Treasury. 
(14) The Secretary of Housing and Urban 

Development. 
(15) The Secretary of Agriculture. 
(16) The Chairman and President of the Ex-

port-Import Bank of the United States. 
(17) The heads of such other Federal agen-

cies as the Council considers appropriate. 
(d) RESPONSIBILITIES.— 
(1) IN GENERAL.—The Council shall be 

charged with— 
(A) overseeing, coordinating, and imple-

menting the National Security Language 
Initiative; 

(B) developing a national foreign language 
strategy, building upon the efforts of the Na-
tional Security Language Initiative, within 
18 months after the date of the enactment of 
this section, in consultation with— 

(i) State and local government agencies; 
(ii) academic sector institutions; 
(iii) foreign language related interest 

groups; 
(iv) business associations; 
(v) industry; 
(vi) heritage associations; and 
(vii) other relevant stakeholders; 
(C) conducting a survey of the status of 

Federal agency foreign language and area ex-
pertise and agency needs for such expertise; 
and 

(D) monitoring the implementation of such 
strategy through— 

(i) application of current and recently en-
acted laws; and 

(ii) the promulgation and enforcement of 
rules and regulations. 

(2) STRATEGY CONTENT.—The strategy de-
veloped under paragraph (1) shall include— 

(A) recommendations for amendments to 
title 5, United States Code, in order to im-
prove the ability of the Federal Government 
to recruit and retain individuals with foreign 
language proficiency and provide foreign lan-
guage training for Federal employees; 

(B) the long term goals, anticipated effect, 
and needs of the National Security Language 
Initiative; 

(C) identification of crucial priorities 
across all sectors; 

(D) identification and evaluation of Fed-
eral foreign language programs and activi-
ties, including— 

(i) any duplicative or overlapping pro-
grams that may impede efficiency; 

(ii) recommendations on coordination; 
(iii) program enhancements; and 
(iv) allocation of resources so as to maxi-

mize use of resources; 
(E) needed national policies and cor-

responding legislative and regulatory ac-
tions in support of, and allocation of des-
ignated resources to, promising programs 
and initiatives at all levels (Federal, State, 
and local), especially in the less commonly 
taught languages that are seen as critical for 
national security and global competitiveness 
during the next 20 to 50 years; 

(F) effective ways to increase public aware-
ness of the need for foreign language skills 
and career paths in all sectors that can em-
ploy those skills, with the objective of in-
creasing support for foreign language study 
among— 
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(i) Federal, State, and local leaders; 
(ii) students; 
(iii) parents; 
(iv) elementary, secondary, and postsec-

ondary educational institutions; and 
(v) employers; 
(G) recommendations for incentives for re-

lated educational programs, including for-
eign language teacher training; 

(H) coordination of cross-sector efforts, in-
cluding public-private partnerships; 

(I) coordination initiatives to develop a 
strategic posture for language research and 
recommendations for funding for applied for-
eign language research into issues of na-
tional concern; 

(J) recommendations for assistance for— 
(i) the development of foreign language 

achievement standards; and 
(ii) corresponding assessments for the ele-

mentary, secondary, and postsecondary edu-
cation levels, including the National Assess-
ment of Educational Progress in foreign lan-
guages; 

(K) recommendations for development of— 
(i) language skill-level certification stand-

ards; 
(ii) frameworks for pre-service and profes-

sional development study for those who 
teach foreign language; 

(iii) suggested graduation criteria for for-
eign language studies and appropriate non- 
language studies, such as— 

(I) international business; 
(II) national security; 
(III) public administration; 
(IV) health care; 
(V) engineering; 
(VI) law; 
(VII) journalism; and 
(VIII) sciences; 
(L) identification of and means for repli-

cating best practices at all levels and in all 
sectors, including best practices from the 
international community; and 

(M) recommendations for overcoming bar-
riers in foreign language proficiency. 

(3) NATIONAL SECURITY LANGUAGE INITIA-
TIVE.—The term ‘‘National Security Lan-
guage Initiative’’ means the comprehensive 
national plan of the President announced on 
January 5, 2006, and under the direction of 
the Secretaries of State, Education, and De-
fense and the Director of National Intel-
ligence to expand foreign language education 
for national security purposes in the United 
States. 

(e) SUBMISSION OF STRATEGY TO PRESIDENT 
AND CONGRESS.—Not later than 18 months 
after the date of enactment of this section, 
the Council shall prepare and transmit to 
the President and the relevant committees 
of Congress the strategy required under sub-
section (d). 

(f) MEETINGS.—The Council may hold such 
meetings, and sit and act at such times and 
places, as the Council considers appropriate, 
but shall meet in formal session at least 2 
times a year. State and local government 
agencies and other organizations (such as 
academic sector institutions, foreign lan-
guage-related interest groups, business asso-
ciations, industry, and heritage community 
organizations) shall be invited, as appro-
priate, to public meetings of the Council at 
least once a year. 

(g) STAFF.— 
(1) IN GENERAL.—The Director may— 
(A) appoint, without regard to the provi-

sions of title 5, United States Code, gov-
erning the competitive service, such per-
sonnel as the Director considers necessary; 
and 

(B) compensate such personnel without re-
gard to the provisions of chapter 51 and sub-
chapter III of chapter 53 of that title. 

(2) DETAIL OF GOVERNMENT EMPLOYEES.— 
Upon request of the Council, any Federal 

Government employee may be detailed to 
the Council without reimbursement, and 
such detail shall be without interruption or 
loss of civil service status or privilege. 

(3) EXPERTS AND CONSULTANTS.—With the 
approval of the Council, the Director may 
procure temporary and intermittent services 
under section 3109(b) of title 5, United States 
Code. 

(4) TRAVEL EXPENSES.—Council members 
and staff shall be allowed travel expenses, in-
cluding per diem in lieu of subsistence, at 
rates authorized for employees of agencies 
under subchapter I of chapter 57 of title 5, 
United States Code, while away from their 
homes or regular places of business in the 
performance of services for the Council. 

(5) SECURITY CLEARANCE.— 
(A) IN GENERAL.—Subject to subparagraph 

(B), the appropriate Federal agencies or de-
partments shall cooperate with the Council 
in expeditiously providing to the Council 
members and staff appropriate security 
clearances to the extent possible pursuant to 
existing procedures and requirements. 

(B) EXCEPTION.—No person shall be pro-
vided with access to classified information 
under this section without the appropriate 
required security clearance access. 

(6) COMPENSATION.—The rate of pay for any 
employee of the Council (including the Di-
rector) may not exceed the rate payable for 
level V of the Executive Schedule under sec-
tion 5316 of title 5, United States Code. 

(h) POWERS.— 
(1) DELEGATION.—Any member or employee 

of the Council may, if authorized by the 
Council, take any action that the Council is 
authorized to take in this section. 

(2) INFORMATION.— 
(A) COUNCIL AUTHORITY TO SECURE.—The 

Council may secure directly from any Fed-
eral agency such information, consistent 
with Federal privacy laws, including The 
Family Educational Rights and Privacy Act 
(20 U.S.C. 1232g) and Department of Edu-
cation’s General Education Provisions Act 
(20 U.S.C. 1232(h)), the Council considers nec-
essary to carry out its responsibilities. 

(B) REQUIREMENT TO FURNISH REQUESTED IN-
FORMATION.—Upon request of the Director, 
the head of such agency shall furnish such 
information to the Council. 

(3) DONATIONS.—The Council may accept, 
use, and dispose of gifts or donations of serv-
ices or property. 

(4) MAIL.—The Council may use the United 
States mail in the same manner and under 
the same conditions as other Federal agen-
cies. 

(i) CONFERENCES, NEWSLETTER, AND 
WEBSITE.—In carrying out this section, the 
Council— 

(1) may arrange Federal, regional, State, 
and local conferences for the purpose of de-
veloping and coordinating effective programs 
and activities to improve foreign language 
education; 

(2) may publish a newsletter concerning 
Federal, State, and local programs that are 
effectively meeting the foreign language 
needs of the nation; and 

(3) shall create and maintain a website 
containing information on the Council and 
its activities, best practices on language 
education, and other relevant information. 

(j) ANNUAL REPORT.— 
(1) REQUIREMENT.—Not later than 90 days 

after the date of the enactment of this Act, 
and annually thereafter, the Council shall 
prepare and transmit to the President and 
the relevant committees of Congress a report 
that describes— 

(A) the activities of the Council; 
(B) the efforts of the Council to improve 

foreign language education and training; and 

(C) impediments to the use of a National 
Foreign Language program, including any 
statutory and regulatory restrictions. 

(2) RELEVANT COMMITTEES.—For purposes 
of paragraph (1), the relevant committees of 
Congress include— 

(A) in the House of Representatives— 
(i) the Committee on Appropriations; 
(ii) the Committee on Armed Services; 
(iii) the Committee on Education and 

Labor; 
(iv) the Committee on Oversight and Gov-

ernment Reform; 
(v) the Committee on Small Business; 
(vi) the Committee on Foreign Affairs; and 
(vii) the Permanent Select Committee on 

Intelligence; 
(B) in the Senate— 
(i) the Committee on Appropriations; 
(ii) the Committee on Armed Services; 
(iii) the Committee on Health, Education, 

Labor, and Pensions; 
(iv) the Committee on Homeland Security 

and Governmental Affairs; 
(v) the Committee on Foreign Relations; 

and 
(vi) the Select Committee on Intelligence. 

(k) ESTABLISHMENT OF A NATIONAL LAN-
GUAGE DIRECTOR.— 

(1) IN GENERAL.—There is established a Na-
tional Language Director who shall be ap-
pointed by the President. The National Lan-
guage Director shall be a nationally recog-
nized individual with credentials and abili-
ties across the sectors to be involved with 
creating and implementing long-term solu-
tions to achieving national foreign language 
and cultural competency. 

(2) RESPONSIBILITIES.—The National Lan-
guage Director shall— 

(A) develop and monitor the implementa-
tion of a national foreign language strategy, 
built upon the efforts of the National Secu-
rity Language Initiative, across all sectors; 

(B) establish formal relationships among 
the major stakeholders in meeting the needs 
of the Nation for improved capabilities in 
foreign languages and cultural under-
standing, including Federal, State, and local 
government agencies, academia, industry, 
labor, and heritage communities; and 

(C) coordinate and lead a public informa-
tion campaign that raises awareness of pub-
lic and private sector careers requiring for-
eign language skills and cultural under-
standing, with the objective of increasing in-
terest in and support for the study of foreign 
languages among national leaders, the busi-
ness community, local officials, parents, and 
individuals. 

(l) ENCOURAGEMENT OF STATE INVOLVE-
MENT.— 

(1) STATE CONTACT PERSONS.—The Council 
shall consult with each State to provide for 
the designation by each State of an indi-
vidual to serve as a State contact person for 
the purpose of receiving and disseminating 
information and communications received 
from the Council. 

(2) STATE INTERAGENCY COUNCILS AND LEAD 
AGENCIES.—Each State is encouraged to es-
tablish a State interagency council on for-
eign language coordination or designate a 
lead agency for the State for the purpose of 
assuming primary responsibility for coordi-
nating and interacting with the Council and 
State and local government agencies as nec-
essary. 

(m) CONGRESSIONAL NOTIFICATION.—The 
Council shall provide to Congress such infor-
mation as may be requested by Congress, 
through reports, briefings, and other appro-
priate means. 

(n) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated such 
sums as necessary to carry out this section. 
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By Mr. OBAMA (for himself, Mr. 

SCHUMER, Mr. LEAHY, Mr. 
CARDIN, Mr. FEINGOLD, Mr. 
KERRY, Mrs. FEINSTEIN, Mrs. 
CLINTON, Mrs. BOXER, and Mr. 
KENNEDY): 

S. 453. A bill to prohibit deceptive 
practices in Federal elections; to the 
Committee on the Judiciary. 

Mr. OBAMA. Mr. President, I am 
pleased to introduce a bill today that 
seeks to address the all-too-common 
efforts to deceive voters in order to 
keep them away from the polls. 

It’s hard to imagine that we even 
need a bill like this. But, unfortu-
nately, there are people who will stop 
at nothing to try to deceive voters and 
keep them away from the polls. What’s 
worse, these practices often target and 
exploit vulnerable populations, such as 
minorities, the disabled, or the poor. 

We saw countless examples in this 
past election. Some of us remember the 
thousands of Latino voters in Orange 
County, California, who received let-
ters warning them in Spanish that, ‘‘if 
you are an immigrant, voting in a fed-
eral election is a crime that can result 
in incarceration.’’ 

Or the voters in Maryland who re-
ceived a ‘‘democratic sample ballot’’ 
featuring a Republican candidate for 
Governor and a Republican candidate 
for U.S. Senator. 

Or the voters in Virginia who re-
ceived calls from a so-called ‘‘Virginia 
Elections Commission’’ informing 
them—falsely—that they were ineli-
gible to vote. 

Or the voters who were told that they 
couldn’t vote if they had family mem-
bers who had been convicted of a crime. 

Of course, these so-called warnings 
have no basis in fact, and are made 
with only one goal in mind—to keep 
Americans away from the polls. We see 
these problems year after year and 
election and after election, and my 
hope is that this bill will finally stop 
these practices in time for the next 
election. 

That is why I am reintroducing the 
Deceptive Practices and Voter Intimi-
dation Prevention Act. It’s a bill that 
makes voter intimidation and decep-
tion punishable by law, and it contains 
strong penalties so that people who 
commit these crimes suffer more than 
just a slap on the wrist. The bill also 
seeks to address the real harm of these 
crimes—people who are prevented from 
voting by misinformation—by estab-
lishing a process for reaching out to 
these misinformed voters with accu-
rate information so they can cast their 
votes in time. 

Senator SCHUMER has joined me in 
introducing this legislation, and we are 
joined by our colleagues, Senator PAT-
RICK LEAHY, Chairman of the Judiciary 
Committee, and Senators CARDIN, 
FEINGOLD, KERRY, FEINSTEIN and CLIN-
TON as original co-sponsors to this bill. 

There are some issues in this country 
that are inherently difficult and polit-
ical. Making sure that every American 
can cast a ballot shouldn’t be one of 

them. There is no place for politics in 
this debate—no room for those who feel 
that they can gain a partisan advan-
tage by keeping people away from the 
polls. It’s time to get this done in a bi-
partisan fashion, and I believe this bill 
can make it happen. 

I ask unanimous consent that a New 
York Times editorial from January 31, 
2007, be printed in the RECORD. 

There being no objection, the edi-
torial was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, Jan. 31, 2007] 
HONESTY IN ELECTIONS 

On Election Day last fall in Maryland, fli-
ers were handed out in black neighborhoods 
with the heading ‘‘Democratic Sample Bal-
lot’’ and photos of black Democratic lead-
ers—and boxes checked off beside the names 
of the Republican candidates for senator and 
governor. They were a blatant attempt to 
fool black voters into thinking the Repub-
lican candidates were endorsed by black 
Democrats. In Orange County, Calif., 14,000 
Latino voters got letters in Spanish saying 
it was a crime for immigrants to vote in a 
federal election. It didn’t say that immi-
grants who are citizens have the right to 
vote. 

Dirty tricks like these turn up every elec-
tion season, in large part because they are so 
rarely punished. But two Democratic sen-
ators, Barack Obama of Illinois and Charles 
Schumer of New York, are introducing a bill 
today that would make deceiving or intimi-
dating voters a federal crime with substan-
tial penalties. 

The bill aims at some of the most com-
monly used deceptive political tactics. It 
makes it a crime to knowingly tell voters 
the wrong day for an election. There have 
been numerous reports of organized efforts 
to use telephones, leaflets or posters to tell 
voters, especially in minority areas, not to 
vote on Election Day because voting has 
been postponed. 

The bill would also criminalize making 
false claims to voters about who has en-
dorsed a candidate, or wrongly telling peo-
ple—like immigrants who are registered vot-
ers in Orange County—that they cannot 
vote. 

Along with defining these crimes and pro-
viding penalties of up to five years’ impris-
onment, the bill would require the Justice 
Department to counteract deceptive election 
information that has been put out, and to re-
port to Congress after each election on what 
deceptive practices occurred and what the 
Justice Department did about them. 

The bill would also allow individuals to go 
to court to stop deceptive practices while 
they are happening. That is important, given 
how uninterested the current Justice De-
partment has proved to be in cracking down 
on election season dirty tricks. 

The bill is careful to avoid infringing on 
First Amendment rights, and that is the 
right course. But in steering clear of regu-
lating speech, it is not clear how effective 
the measure would be in addressing one of 
the worst dirty tricks of last fall’s election: 
a particular kind of deceptive ‘‘robocall’’ 
that was used against Democratic Congres-
sional candidates. These calls, paid for by 
the Republicans, sounded as if they had come 
from the Democrat; when a recipient hung 
up, the call was repeated over and over. The 
intent was clearly to annoy the recipients so 
they would not vote for the Democrat. 

While there are already laws that can be 
used against this sort of deceptive telephone 
harassment, a more specific bill aimed di-
rectly at these calls is needed. But the bill 

being introduced today is an important step 
toward making elections more honest and 
fair. There is no reason it should not be 
passed by Congress unanimously. 

Mr. SCHUMER. Mr. President, I rise 
today to join with Senator OBAMA in 
introducing landmark legislation to 
protect the most sacred right of our de-
mocracy: the right to vote. The 
Obama-Schumer Deceptive Practices 
and Voter Intimidation Prevention Act 
of 2007 will end the deceptive practices 
that have become far too common in 
recent elections. 

At the outset, I want to commend my 
colleague from Illinois, Senator 
OBAMA, for his leadership on this im-
portant issue. It has been a great pleas-
ure to work with him to draft this bill. 
I am also proud that we are joined by 
Senators LEAHY, CARDIN, FEINGOLD, 
KERRY, FEINSTEIN, and CLINTON as 
original cosponsors of this legislation. 

We all know that there is an urgent 
need for this legislation. The right to 
vote is the wellspring of our democ-
racy. Yet Americans have been pro-
foundly shocked and disgusted in re-
cent elections to see so many cynical 
attempts to lie to voters in order to 
keep them from casting their ballots. 

Let me give just a few examples. In 
last year’s mid-term election, letters 
in Spanish were sent to voters in Or-
ange County, CA, stating that it is a 
crime for an immigrant to vote. In 
fact, immigrants who are naturalized 
citizens have the right to vote just as 
any other American citizen does. 

In 2006, as well, fliers were handed 
out on election day in Maryland that 
gave the impression that top Repub-
lican candidates for office were Demo-
cratic candidates and were endorsed by 
prominent African Americans. These 
fliers were a clear and deliberate at-
tempt to mislead voters. 

In Virginia, registered voters re-
ceived recorded calls that falsely stat-
ed that the recipient of the call was 
registered in another State and would 
face criminal charges if they came to 
the polls. 

These dirty tricks are not new. In 
2002, fliers were distributed in public 
housing complexes in Louisiana, tell-
ing people that they could cast their 
votes 3 days after election day if the 
weather was bad. 

These schemes insult the intelligence 
of those they target, and they insult 
our democracy. Yet they actually seem 
to be growing more common. The 
shameful reality is that today, Federal 
law does not prohibit wrongdoers from 
spreading these lies. 

It is high time for Congress to do 
something about this disgraceful state 
of affairs. The Obama-Schumer bill cre-
ates a new offense of voter deception. 
Under our legislation, anyone who in-
tentionally lies to voters about certain 
key information will now face both 
civil penalties and criminal punish-
ment of up to 5 years in prison or a 
$100,000 fine. 

The Obama-Schumer bill covers the 
facts that are most critical for reach-
ing the polls—facts like where, when, 
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and how you can vote; whether you are 
eligible to vote; or whether an organi-
zation has actually endorsed a can-
didate. When voters are being misled 
about these core facts, the right to 
vote is nothing more than a hollow 
promise. It is a real threat to the right 
to vote when criminal elements are de-
liberately lying about something as 
basic—yet as important—as the date of 
the election. These types of lies are the 
poll taxes of today. They are being 
used to build a barrier around polling 
places and to disenfranchise voters in 
the most cynical and destructive way. 

Even when misinformation cam-
paigns are not successful, because vot-
ers are too smart and too determined 
to reach the polls, these deceptive 
practices make a mockery out of the 
great tradition of American democ-
racy. These despicable attempts have 
gone unpunished for far too long. The 
Obama-Schumer bill provides strong 
penalties to deter and punish the of-
fense of voter deception. 

The Obama-Schumer bill will also in-
crease the maximum penalty for voter 
intimidation from 1 year to 5 years in 
prison. Someone who tries to keep vot-
ers away from the polls with threats 
should not be released with a slap on 
the wrist, and our bill will create real 
penalties for this crime. 

Finally, our legislation also ensures 
that lies do not go unanswered and pass 
for truth. Under the Obama-Schumer 
bill, the Department of Justice will be 
responsible for getting the correct in-
formation out to voters so that they 
can get to the polls and cast their vote 
without undue confusion. 

As a check on whether elections are 
being tainted by these practices, after 
each election, the Attorney General 
will have to report to Congress about 
allegations of voter deception and how 
they were handled. We want to make 
sure that the Department of Justice 
uses the new tools that would be pro-
vided under this bill. The Attorney 
General’s reports will give us a founda-
tion for vigorous oversight. 

Let me also be clear about what this 
legislation does not do. Senator OBAMA 
and I have taken great care to craft a 
bill that will not run afoul of the first 
amendment or prevent Americans from 
expressing their political opinions. Our 
bill strikes a balance between the need 
for political debate and the funda-
mental right to vote. It is narrowly 
tailored: it applies only to activities 
within 60 days prior to an election, and 
it covers only the key facts that voters 
need to reach the polls and cast their 
votes without interference. This bill 
will not limit legitimate debate, and it 
will not punish honest mistakes. It is 
clear from the dirty tricks that Amer-
ica has witnessed in recent elections 
that the Congress has a compelling in-
terest in protecting the right to vote 
by regulating false speech that dis-
enfranchises voters. We have a respon-
sibility to act on that interest for the 
sake of all Americans. 

The Obama-Schumer Deceptive Prac-
tices and Voter Intimidation Preven-
tion Act of 2007 will finally criminalize 
efforts to keep voters away from the 
polls with deliberate lies. I hope and 

trust that the Congress will take up 
our bill and pass it without delay. 

Mr. LEAHY. Mr. President, today, I 
join Senators OBAMA, SCHUMER, 
CARDIN, FEINSTEIN, FEINGOLD, CLINTON, 
and KERRY to introduce the Deceptive 
Practices and Voter Intimidation Pre-
vention Act of 2007, a measure that 
would create new protections and ex-
pand existing protections against the 
use of deceptive practices in elections. 

There are few things as critical to 
the fabric of our Nation, and to Amer-
ican citizenship, as voting. The right to 
vote and to have your vote count is a 
foundational right, like our first 
amendment rights, because it secures 
the effectiveness of other protections. 
The legitimacy of our government is 
dependent on the access all Americans 
have to the political process. 

We saw last year in nearly 20 hear-
ings in the House and Senate on the re-
authorization of the Voting Rights Act 
that there is a continuing need for the 
vital voting rights protections that 
landmark civil rights law provides for 
all Americans. But our need to protect 
the effective access of voters to the po-
litical process does not stop with those 
vital protections against discrimina-
tion. I am concerned about increasing 
efforts on behalf of some candidates 
and political parties to interfere with 
recent elections and undermine the 
participation of many voters. So today 
we take another step toward protecting 
the exercise of the effective exercise of 
voting rights by ensuring that the ac-
cess to vote is not undermined by those 
who would take away that access 
through deceit and false information. 

The Deceptive Practices and Voter 
Intimidation Prevention Act of 2007 
would provide additional tools and 
criminal penalties to help combat the 
kinds of practices used during the 2006 
midterms in places like Maryland and 
Virginia. In Maryland, Republican 
leaders admitted to distributing mis-
leading flyers in African-American 
communities on election day sug-
gesting that prominent African-Amer-
ican Democrats supported Republican 
candidates. In Virginia, the FBI has in-
vestigated calls received by many vot-
ers in heavily Democratic precincts di-
recting them to the wrong polling 
sites, giving incorrect information 
about their eligibility to vote, or en-
couraging them not to vote on election 
day. I supported a similar bill, S. 1975, 
in the last Congress, and I hope that we 
can move forward in this Congress. 

Regrettably, the problems leading up 
to and on election day last year were 
not limited to a few isolated incidents. 
In the ninth precinct in Tucson, AZ, an 
area with a heavy percentage of Latino 
voters, it has been reported that three 
vigilantes armed with a clipboard, a 
video camera, and a visible firearm 
stopped only Latino voters as they en-
tered and exited the polls on election 
day, issuing implied and overt threats. 
In Orange County, CA, Republican con-
gressional candidate Tan Nguyen ad-
mitted that his campaign staffer sent 
letters to 73,000 households, spreading 
misinformation about voting require-
ments apparently designed to suppress 
Latino voter turnout. 

In letters to the Attorney General 
and other officials at the Justice De-
partment and in oversight hearings 
last November and 2 weeks ago, we 
have asked the Justice Department for 
more information about what it has 
been doing to investigate and combat 
these practices. In the information we 
have obtained so far, it is apparent 
that the Justice Department has not 
done enough and additional tools are 
needed. 

The Deceptive Practices and Voter 
Intimidation Prevention Act of 2007 
would expand the conduct currently 
prohibited by law to include the dis-
semination of false information within 
60 days of an election about the time, 
place, and manner of the election, the 
qualifications for voter eligibility, or 
the sponsor of public communications 
about an election. In addition, it would 
provide new means of enforcing these 
prohibitions and combating such dis-
semination: it creates a private right 
of action for persons aggrieved by the 
dissemination of such false informa-
tion; it provides criminal penalties for 
such false dissemination of up to 5 
years and $100,000; and it provides that 
any person may report such false dis-
semination to the Attorney General, 
and if it is determined that such infor-
mation is false or deliberately mis-
leading, the Justice Department would 
be required to take action to provide 
corrective information. In addition, 
this bill provides an additional tool for 
effective oversight by requiring the At-
torney General to report to Congress 
on allegations of the dissemination of 
false information within 90 days of an 
election. 

By passing this bill and enacting it 
into law, we can continue our march 
towards a more inclusive democracy 
for all Americans. 

Mr. KENNEDY. Mr. President, it’s a 
privilege to join Senator OBAMA and 
our other colleagues in sponsoring the 
Deceptive Practices and Voter Intimi-
dation Prevention Act, because it ad-
dresses an essential aspect of voting 
rights. For too long, we’ve ignored the 
festering problem of deceptive prac-
tices intended to intimidate and de-
ceive voters in our national elections 
and suppress the vote of certain minor-
ity groups for partisan gain. The prob-
lem is a continuing threat to our de-
mocracy, and it’s up to our new Con-
gress to outlaw such practices, and I 
commend the Senator from Illinois for 
his leadership on this basic challenge. 

In doing so, we must be vigilant to 
ensure that the bill does not erode the 
important division of responsibility in 
the Department of Justice between 
civil rights enforcement by the Civil 
Rights Division and the efforts by the 
Criminal Division to combat voter 
fraud. That division of responsibility is 
essential to convincing voters, particu-
larly those in poor or minority commu-
nities to have the trust necessary to 
work with the Civil Rights Division 
and to inform it of possible civil rights 
violations. The bill should clearly pro-
vide that, as traditionally has been the 
case, the Voting Section of the Civil 
Rights Division may not investigate 
matters of voter fraud, although it 
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may provide technical advice and as-
sistance to other parts of the Depart-
ment in carrying out the requirements 
of this legislation. 

We also need to guarantee that addi-
tional resources are appropriated to 
carry out the bill’s requirements, so 
that resources will not be diverted 
from other important law enforcement 
activities of the Department. 

In addition, we must ensure that the 
bill’s civil and criminal provisions are 
not misused to erode voter participa-
tion even further, particularly among 
poor and minority voters by wrongly 
targeting voter registration activities 
or chilling legitimate get-out-the-vote 
efforts by organizations serving the 
public interest. 

I look forward very much to working 
with my colleagues to deal with these 
specific issues, and to enact this impor-
tant new measure as part of our funda-
mental responsibility to protect the 
most basic right in our democracy, the 
right to vote. 

By Ms. COLLINS: 
S. 454. A bill to provide an increase in 

funding for Federal Pell Grants, to 
amend the Internal Revenue Code of 
1986 in order to expand the deduction 
for interest paid on student loans, raise 
the contribution limits for Coverdell 
Education Savings Accounts, and make 
the exclusion for employer provided 
educational assistance permanent, and 
for other purposes; to the Committee 
on Finance. 

Ms. COLLINS. Mr. President, I rise 
today to introduce the Improving Ac-
cess to Higher Education Act. This leg-
islation would provide an increase in 
the maximum Pell grant award to 
$5,100, as well as additional benefits to 
help make higher education more ac-
cessible and affordable. 

Our system of higher education is, in 
many ways, the envy of the world, but 
its benefits have not been equally 
available. Unfortunately, family in-
come still largely determines whether 
students will pursue higher education. 
Students from families with incomes 
above $75,000 are more than twice as 
likely to attend college as students 
from families with incomes of less than 
$25,000. 

To help remedy these inequities, the 
Federal Government has committed 
itself to a need-based system of student 
financial aid designed to help remove 
the economic barriers to higher edu-
cation. Central to this effort over the 
past 30 years has been the Pell grant 
program. 

The Pell Grant Program is the larg-
est source of Federal grant aid and the 
cornerstone of our Federal need-based 
aid system. In 2006, the Pell program 
provided approximately $13 billion in 
grant aid to more than 5.3 million stu-
dents. Students with the greatest need 
receive the maximum Pell award, 
which is currently set at $4,050. And 
Pell grants are truly targeted to the 
neediest of students—Pell recipients 
have a median family income of only 
$15,200. 

Because of the central role of the 
Pell Grant Program, I am deeply con-
cerned by the significant erosion in the 
purchasing power of the Pell grant that 
has occurred in recent years. In 1975, 
the maximum Pell grant represented 
approximately 80 percent of the costs 
of attending a public, 4-year institu-
tion. Today, it covers only 33 percent 
of these costs. 

When lower levels of grant aid are 
available, students are forced to make 
up the difference by taking on larger 
and larger amounts of debt to finance 
their education. Earlier this month, I 
met with two students from the Uni-
versity of Southern Maine who told me 
that students graduating from 4-year 
institutions in Maine leave with an av-
erage debt of $20,239. As startling as 
this figure may be, it underestimates 
the true indebtedness of students, since 
it does not take into account credit 
card debt or private loans that stu-
dents use to help finance their edu-
cation. 

The decline in the value of grant aid 
and the growing reliance on loans have 
particularly negative consequences for 
low-income students. In fact, the stag-
gering amount of debt required to fi-
nance higher education may force some 
low-income students to abandon their 
plans to attend college altogether. 

As explained in a recent report by 
the Educational Policy Institute, 
‘‘Grants for Students: What they do, 
Why they work,’’ people from lower-in-
come backgrounds often place a higher 
value on having money to meet press-
ing current needs, and accordingly, are 
less likely to make investments where 
the financial return comes only in the 
long term. According to the report, 
‘‘[L]ong term poverty encourages 
short-term thinking and those who ex-
perience it tend to identify very 
strongly with the expression ‘one in 
the hand is worth two in the bush.’ ’’ 
This is just one reason why the avail-
ability of loans does not solve the col-
lege access problem for low-income 
students, and why grant aid is so cru-
cial. 

That is why today I am introducing 
legislation that will raise the max-
imum Pell grant award to $5,100, an in-
crease of more tha $1,000 in a single 
year. While I recognize that this rep-
resents a significant increase in a sin-
gle year, this increase is long overdue. 
The maximum grant award has been 
essentially level-funded since Fiscal 
Year 2002. If we do not act soon Fiscal 
Year 2007 will become the fifth year in 
a row that the Pell maximum award 
has been level-funded. 

By raising the maximum award to 
$5,100, my home state of Maine will re-
ceive approximately $60 million in Pell 
grant funding, an increase of over $15 
million from current levels. This level 
of funding would provide Pell grants to 
more than 20,000 Maine students. 

I recently met with Andrew Bossie, a 
first-generation college student from 
my hometown of Caribou, about the 
importance of Pell grants. Andrew is 

currently a student at the University 
of Southern Maine and will graduate 
this spring, in large part, because of 
the help of Pell grants. As Andrew told 
me, ‘‘Without Pell grants, there is no 
doubt that I would not have been able 
to attend college. Although the current 
Pell grant award is a huge help, I still 
feel the stress of sometimes having to 
decide between a badly-needed new pair 
of shoes and making my tuition pay-
ments.’’ Andrew is thriving academi-
cally—he is on the Dean’s list—and he 
is also the student body president and 
is active as a community volunteer. 

Increasing the maximum Pell award 
by $1,050 is going to make a real dif-
ference for Andrew and other students 
in their ability to pursue their college 
dreams. While I recognize that an in-
crease to $5,100 in a single year is an 
ambitious goal, it is a worthy one for a 
nation that understands the opportuni-
ties that a college education brings. 

My legislation also amends the High-
er Education Act to raise the minimum 
Pell award to $500, up from the current 
minimum of $400. The minimum award 
level has not been increased in over 10 
years. I believe we should ensure that 
every student who qualifies for a Pell 
receives at least $500. 

In addition to our efforts on behalf of 
Pell grants, there are other important 
steps we can take to put higher edu-
cation in the reach of more families. 
Ten years ago, in my first year as a 
Senator, I introduced S. 930, the ‘‘Col-
lege Affordability and Access Act,’’ 
which contained three provisions de-
signed to expand access to higher edu-
cation, and reduce its cost. These three 
provisions were enacted into law, in 
amended form, as part of the Taxpayer 
Relief Act of 1997. 

The proposal I am submitting today 
builds upon each of those three provi-
sions. First, in recognition of the in-
creased cost of higher education, my 
proposal calls for an increase in the tax 
deduction available for interest paid on 
higher education loans. Second, my 
proposal calls for a similar increase in 
the contribution limit for tax-free 
Coverdell Education Savings Accounts. 
Third, the bill would make permanent 
the current tax-free treatment of em-
ployer-provided educational assistance 
programs. 

The value of the tax relief we pro-
vided 10 years ago has not kept pace 
with the rising cost of higher edu-
cation. According to data from the Col-
lege Board, 4-year private colleges now 
charge $30,000 per year for tuition, fees, 
room, and board. Even after taking in-
flation into account, this represents an 
increase of more than $6,000 since the 
1996–1997 school year. Perhaps even 
more troubling, the College Board re-
ports that the rate of increase has ac-
tually been sharper at public 4-year in-
stitutions than their private counter-
parts. Ten years ago, students attend-
ing any of America’s excellent public 
universities would have paid, on aver-
age, just over $9,000 to cover tuition, 
fees, room, and board. Today, these 
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students can expect to pay nearly 
$12,800—an increase of 38 percent after 
taking inflation into account. 

By contrast, the student loan inter-
est deduction we provided as part of 
the Taxpayer Relief Act of 1997 remains 
at $2,500. It is time that we raise this 
cap to $3,750, a 50-percent increase. 
Doing so is a step toward recognizing 
that investments in higher education 
are essential to the health of our econ-
omy in an increasingly global, com-
petitive marketplace. 

I also believe it is necessary to in-
crease the contribution limits for 
Coverdell Education Savings Accounts. 
Under current law, taxpayers may 
make contributions of up to $2,000 per 
year to these tax-free higher education 
accounts. In light of the inflation in 
college costs that I have already de-
scribed, I believe this contribution 
limit ought to be increased to $3,000 per 
year. 

Finally, my proposal would also ex-
tend current education benefits pro-
vided to employees through their em-
ployers. Under current law, a taxpayer 
may receive, tax free, up to $5,250 in 
education benefits through their em-
ployers each year. This provision helps 
both companies and their employees. 
Companies that provide this benefit get 
a workforce that is current with the 
latest methods and technologies in the 
field, while their employees get the 
training they need to advance through 
the ranks. Unfortunately, this provi-
sion expires on December 31, 2010. I pro-
pose that it be made permanent. 

Now is the time for us to make a 
commitment to raising the Pell max-
imum award to $5,100, and to providing 
additional relief to families struggling 
to afford higher education. Investing in 
higher education is crucial to our eco-
nomic future and competitiveness in 
the global economy, and my legislation 
represents a sound investment towards 
making the dream of a college edu-
cation a reality for more Americans. I 
hope my colleagues will join me in sup-
porting this legislation. 

By Mr. KERRY: 
S. 455. A bill to amend the Internal 

Revenue Code of 1986 to provide tax re-
lief to active duty military personnel 
and employers who assist them, and for 
other purposes; to the Committee on 
Finance. 

Mr. KERRY. Mr. President, today 
Senator SMITH and I are introducing 
the Active Duty Military Tax Relief 
Act of 2007. This legislation will help 
those who are valiantly serving their 
country and the families that they 
leave behind. 

The best definition of patriotism is 
keeping faith with those who wear the 
uniform of our country. That means 
giving our troops the resources they 
need to keep them safe while they are 
protecting us. And it means supporting 
our troops at home as well as abroad. 

Currently, there are over 132,000 mili-
tary personnel serving in Iraq and 
more are on the way. There are ap-

proximately 22,100 U.S. servicemembers 
in Afghanistan. Many of these men and 
women are reservists and have been 
called to activity duty, frequently for 
multiple tours. Often they own, or are 
employed, by a small business and 
their activation results in hardship for 
the business. 

Small businesses with less than 100 
employees employ about 18 percent of 
all reservists who hold civilian jobs. 
Most large businesses have the re-
sources to provide supplemental in-
come to reservist employees called up 
and to replace them with temporary 
employees. I applaud the businesses 
that have been able to pay supple-
mental income to their reservists, but 
it is not easy for small businesses to do 
the same. 

Earlier today, the Small Business 
and Entrepreneurship Committee held 
a hearing on veterans’ small business 
issues. A majority of our veterans re-
turning from Iraq and Afghanistan are 
Reserve and National Guard members— 
35 percent of whom are either self-em-
ployed or own or are employed by a 
small business. 

We heard some disturbing statistics 
about the impact and unintended con-
sequences the callup of reservists is 
having on small businesses. According 
to a January 2007 survey conducted by 
Workforce Management, 54 percent of 
the businesses surveyed responded that 
they would not hire a citizen soldier if 
they knew that they could be called up 
for an indeterminate amount of time. I 
am concerned that long callups have 
made it hard for small businesses to be 
supportive of civilian soldiers. 

The Active Duty Military Tax Relief 
Act of 2007 provides a tax credit to 
small businesses with fewer than 100 
employees and the self-employed to 
help with the cost of paying the salary 
of their reservist employees when they 
are called to active duty. This legisla-
tion also provides an additional tax 
credit to help offset the cost of hiring 
temporary employees to fill vacancies 
left by the servicemembers. 

Many reservists who own their own 
business return from duty to find that 
their business is floundering. These tax 
credits will help reservists who own 
their own businesses to hire temporary 
employees for the duration of their 
tour as well as to assist small busi-
nesses deal with the impact of having 
an essential employee called up for ac-
tive duty. 

In addition to helping small busi-
nesses, the Active Duty Military Tax 
Relief of 2007 addresses concerns re-
lated to differential military pay, in-
come tax withholding, and retirement 
plan participation. These provisions 
will make it easier for employers who 
would like to pay their employees sup-
plemental income, above their military 
pay, and make pension contributions. 
Our legislation would make differential 
military pay subject to Federal income 
tax withholding. In addition, with re-
spect to the retirement plan rules, the 
bill provides that a person receiving 

differential military pay would be 
treated as an employee of the employer 
making the payment and allows the 
differential military pay to be treated 
as compensation. 

This bill also attempts to mitigate 
the financial strains placed on our 
military families while the family 
member is deployed. To help ease some 
of this burden, the Active Duty Mili-
tary Tax Relief Act of 2007 would in-
crease the standard deduction for ac-
tive duty military personnel by $1,000 
for 2007 and 2008. In addition, this legis-
lation would make permanent the ex-
isting provision which allows taxpayers 
to include combat pay as earned in-
come for purposes of the earned income 
tax credit (EITC). Without this provi-
sion some military families would no 
longer be eligible to receive the EITC 
because combat pay is currently not 
taxable. 

Last Congress, Senator SMITH and I 
introduced the Fallen Heroes Family 
Savings Act, which we have incor-
porated into the Active Duty Military 
Tax Relief Act. This provision provides 
tax relief for the death gratuity pay-
ment that is given to families that 
have lost a loved one in combat. This 
payment is currently $100,000. 

Our current tax laws do not allow the 
recipients of this payment to use it to 
make contributions to tax-preferred 
saving accounts that help with saving 
for retirement, health care, or the 
costs of education. Our legislation 
would allow military death gratuities 
to be contributed to certain tax-pre-
ferred accounts. These contributions 
would be treated as qualified rollovers. 
The contribution limits of these ac-
counts will not be applied to these con-
tributions. 

Our service men and women need to 
know that we are honoring their valor 
by taking care of those they leave be-
hind. Helping ease the tax burden on 
the death gratuity will enable military 
families to save more for retirement, 
education, and health care by allowing 
them to put the payment in an account 
in which the earnings will accumulate 
tax-free. 

These changes to our tax laws will 
help our military families with some of 
their financial burdens. It cannot repay 
the sacrifices they have made for us, 
but it is a small way we can support 
our troops and their families at home 
as well as abroad. 

The National Military Family Asso-
ciation, the Reserve Officers Associa-
tion, and The Military Coalition (a 
consortium of veterans and military 
organizations representing more than 
5.5 million members plus their families 
and survivors) support this legislation. 

I ask unanimous consent that the 
text of this legislation be printed in 
the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 455 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
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SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Active Duty 
Military Tax Relief Act of 2007’’. 
SEC. 2. CREDIT FOR INCOME DIFFERENTIAL FOR 

EMPLOYMENT OF ACTIVATED MILI-
TARY RESERVIST AND REPLACE-
MENT PERSONNEL. 

(a) IN GENERAL.—Subpart B of part IV of 
subchapter A of chapter 1 of the Internal 
Revenue Code of 1986 (relating to foreign tax 
credit, etc.) is amended by adding at the end 
the following new section: 
‘‘SEC. 30C. EMPLOYER WAGE CREDIT FOR ACTI-

VATED MILITARY RESERVISTS. 
‘‘(a) GENERAL RULE.—There shall be al-

lowed as a credit against the tax imposed by 
this chapter for the taxable year an amount 
equal to the sum of— 

‘‘(1) in the case of an eligible small busi-
ness employer, the employment credit with 
respect to all qualified employees and quali-
fied replacement employees of the taxpayer, 
plus 

‘‘(2) the self-employment credit of a quali-
fied self-employed taxpayer. 

‘‘(b) EMPLOYMENT CREDIT.—For purposes of 
this section— 

‘‘(1) QUALIFIED EMPLOYEES.— 
‘‘(A) IN GENERAL.—The employment credit 

with respect to a qualified employee of the 
taxpayer for any taxable year is equal to 40 
percent of so much of the excess (if any) paid 
by the taxpayer to such qualified employee 
of— 

‘‘(i) the qualified employee’s average daily 
qualified compensation for the taxable year, 
over 

‘‘(ii) the average daily military pay and al-
lowances received by the qualified employee 
during the taxable year while participating 
in qualified reserve component duty to the 
exclusion of the qualified employee’s normal 
employment duties, 

for the aggregate number of days the quali-
fied employee participates in qualified re-
serve component duty during the taxable 
year (including time spent in a travel status) 
as does not exceed $25,000. The employment 
credit, with respect to all qualified employ-
ees, is equal to the sum of the employment 
credits for each qualified employee under 
this subsection. 

‘‘(B) AVERAGE DAILY QUALIFIED COMPENSA-
TION AND AVERAGE DAILY MILITARY PAY AND 
ALLOWANCES.—As used with respect to a 
qualified employee— 

‘‘(i) the term ‘average daily qualified com-
pensation’ means the qualified compensation 
of the qualified employee for the taxable 
year divided by 365, and 

‘‘(ii) the term ‘average daily military pay 
and allowances’ means— 

‘‘(I) the amount paid to the qualified em-
ployee during the taxable year as military 
pay and allowances on account of the quali-
fied employee’s participation in qualified re-
serve component duty, divided by 

‘‘(II) the total number of days the qualified 
employee participates in qualified reserve 
component duty, including time spent in 
travel status. 

‘‘(C) QUALIFIED COMPENSATION.—When used 
with respect to the compensation paid to a 
qualified employee for any period during 
which the qualified employee participates in 
qualified reserve component duty, the term 
‘qualified compensation’ means— 

‘‘(i) compensation which is normally con-
tingent on the qualified employee’s presence 
for work and which would be deductible from 
the taxpayer’s gross income under section 
162(a)(1) if the qualified employee were 
present and receiving such compensation, 

‘‘(ii) compensation which is not character-
ized by the taxpayer as vacation or holiday 
pay, or as sick leave or pay, or as any other 
form of pay for a nonspecific leave of ab-

sence, and with respect to which the number 
of days the qualified employee participates 
in qualified reserve component duty does not 
result in any reduction in the amount of va-
cation time, sick leave, or other nonspecific 
leave previously credited to or earned by the 
qualified employee, and 

‘‘(iii) group health plan costs (if any) with 
respect to the qualified employee. 

‘‘(D) QUALIFIED EMPLOYEE.—The term 
‘qualified employee’ means a person who— 

‘‘(i) has been an employee of the taxpayer 
for the 91-day period immediately preceding 
the period during which the employee par-
ticipates in qualified reserve component 
duty, and 

‘‘(ii) is a member of the Ready Reserve of 
a reserve component of an Armed Force of 
the United States as defined in sections 10142 
and 10101 of title 10, United States Code. 

‘‘(2) QUALIFIED REPLACEMENT EMPLOYEES.— 
‘‘(A) IN GENERAL.—The employment credit 

with respect to a qualified replacement em-
ployee of the taxpayer for any taxable year 
is equal to 40 percent of so much of the indi-
vidual’s qualified compensation attributable 
to service rendered as a qualified replace-
ment employee as does not exceed $15,000. 
The employment credit, with respect to all 
qualified replacement employees, is equal to 
the sum of the employment credits for each 
qualified replacement employee under this 
subsection. 

‘‘(B) QUALIFIED COMPENSATION.—When used 
with respect to the compensation paid to a 
qualified replacement employee, the term 
‘qualified compensation’ means— 

‘‘(i) compensation which is normally con-
tingent on the qualified replacement em-
ployee’s presence for work and which is de-
ductible from the taxpayer’s gross income 
under section 162(a)(1), 

‘‘(ii) compensation which is not character-
ized by the taxpayer as vacation or holiday 
pay, or as sick leave or pay, or as any other 
form of pay for a nonspecific leave of ab-
sence, and 

‘‘(iii) group health plan costs (if any) with 
respect to the qualified replacement em-
ployee. 

‘‘(C) QUALIFIED REPLACEMENT EMPLOYEE.— 
The term ‘qualified replacement employee’ 
means an individual who is hired to replace 
a qualified employee or a qualified self-em-
ployed taxpayer, but only with respect to the 
period during which such employee or tax-
payer participates in qualified reserve com-
ponent duty, including time spent in travel 
status, and, in the case of a qualified em-
ployee, is receiving qualified compensation 
(as defined in paragraph (1)(C)) for which an 
employment credit is allowed as determined 
under paragraph (1). 

‘‘(c) SELF-EMPLOYMENT CREDIT.—For pur-
poses of this section— 

‘‘(1) IN GENERAL.—The self-employment 
credit of a qualified self-employed taxpayer 
for any taxable year is equal to 40 percent of 
so much of the excess (if any) of— 

‘‘(A) the qualified self-employed taxpayer’s 
average daily qualified compensation for the 
taxable year, over 

‘‘(B) the average daily military pay and al-
lowances received by the taxpayer during the 
taxable year while participating in qualified 
reserve component duty to the exclusion of 
the taxpayer’s normal self-employment du-
ties, 

for the aggregate number of days the tax-
payer participates in qualified reserve com-
ponent duty during the taxable year (includ-
ing time spent in a travel status) as does not 
exceed $25,000. 

‘‘(2) AVERAGE DAILY QUALIFIED COMPENSA-
TION AND AVERAGE DAILY MILITARY PAY AND 
ALLOWANCES.—As used with respect to a 
qualified self-employed taxpayer— 

‘‘(A) the term ‘average daily qualified com-
pensation’ means the qualified compensation 
of the qualified self-employed taxpayer for 
the taxable year divided by 365 days, and 

‘‘(B) the term ‘average daily military pay 
and allowances’ means— 

‘‘(i) the amount paid to the taxpayer dur-
ing the taxable year as military pay and al-
lowances on account of the taxpayer’s par-
ticipation in qualified reserve component 
duty, divided by 

‘‘(ii) the total number of days the taxpayer 
participates in qualified reserve component 
duty, including time spent in travel status. 

‘‘(3) QUALIFIED COMPENSATION.—When used 
with respect to the compensation paid to a 
qualified self-employed taxpayer for any pe-
riod during which the qualified self-em-
ployed taxpayer participates in qualified re-
serve component duty, the term ‘qualified 
compensation’ means— 

‘‘(A) the self-employment income (as de-
fined in section 1402(b) of the taxpayer which 
is normally contingent on the taxpayer’s 
presence for work, 

‘‘(B) compensation which is not character-
ized by the taxpayer as vacation or holiday 
pay, or as sick leave or pay, or as any other 
form of pay for a nonspecific leave of ab-
sence, and 

‘‘(C) the amount paid for insurance which 
constitutes medical care for the taxpayer for 
such year (within the meaning of section 
162(l)). 

‘‘(4) QUALIFIED SELF-EMPLOYED TAXPAYER.— 
The term ‘qualified self-employed taxpayer’ 
means a taxpayer who— 

‘‘(A) has net earnings from self-employ-
ment (as defined in section 1402(a)) for the 
taxable year, and 

‘‘(B) is a member of the Ready Reserve of 
a reserve component of an Armed Force of 
the United States. 

‘‘(d) COORDINATION WITH OTHER CREDITS.— 
The amount of credit otherwise allowable 
under this chapter with respect to compensa-
tion paid to any employee shall be reduced 
by the credit allowed by this section with re-
spect to such employee. 

‘‘(e) LIMITATIONS.— 
‘‘(1) APPLICATION WITH OTHER CREDITS.—The 

credit allowed under subsection (a) for any 
taxable year shall not exceed the excess (if 
any) of— 

‘‘(A) the regular tax for the taxable year 
reduced by the sum of the credits allowable 
under subpart A and sections 27, 29, and 30, 
over 

‘‘(B) the tentative minimum tax for the 
taxable year. 

‘‘(2) DISALLOWANCE FOR FAILURE TO COMPLY 
WITH EMPLOYMENT OR REEMPLOYMENT RIGHTS 
OF MEMBERS OF THE RESERVE COMPONENTS OF 
THE ARMED FORCES OF THE UNITED STATES.— 
No credit shall be allowed under subsection 
(a) to a taxpayer for— 

‘‘(A) any taxable year, beginning after the 
date of the enactment of this section, in 
which the taxpayer is under a final order, 
judgment, or other process issued or required 
by a district court of the United States 
under section 4323 of title 38 of the United 
States Code with respect to a violation of 
chapter 43 of such title, and 

‘‘(B) the 2 succeeding taxable years. 
‘‘(3) DISALLOWANCE WITH RESPECT TO PER-

SONS ORDERED TO ACTIVE DUTY FOR TRAIN-
ING.—No credit shall be allowed under sub-
section (a) to a taxpayer with respect to any 
period by taking into account any person 
who is called or ordered to active duty for 
any of the following types of duty: 

‘‘(A) Active duty for training under any 
provision of title 10, United States Code. 

‘‘(B) Training at encampments, maneuvers, 
outdoor target practice, or other exercises 
under chapter 5 of title 32, United States 
Code. 
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‘‘(C) Full-time National Guard duty, as de-

fined in section 101(d)(5) of title 10, United 
States Code. 

‘‘(f) GENERAL DEFINITIONS AND SPECIAL 
RULES.—For purposes of this section— 

‘‘(1) ELIGIBLE SMALL BUSINESS EMPLOYER.— 
‘‘(A) IN GENERAL.—The term ‘eligible small 

business employer’ means, with respect to 
any taxable year, any employer which— 

‘‘(i) employed an average of 100 or fewer 
employees on business days during such tax-
able year, and 

‘‘(ii) under a written plan of the employer, 
provides the excess amount described in sub-
section (b)(1)(A) to every qualified employee 
of the employer. 

‘‘(B) CONTROLLED GROUPS.—For purposes of 
subparagraph (A), all persons treated as a 
single employer under subsection (b), (c), 
(m), or (o) of section 414 shall be treated as 
a single employer. 

‘‘(2) MILITARY PAY AND ALLOWANCES.—The 
term ‘military pay’ means pay as that term 
is defined in section 101(21) of title 37, United 
States Code, and the term ‘allowances’ 
means the allowances payable to a member 
of the Armed Forces of the United States 
under chapter 7 of that title. 

‘‘(3) QUALIFIED RESERVE COMPONENT DUTY.— 
The term ‘qualified reserve component duty’ 
includes only active duty performed, as des-
ignated in the reservist’s military orders, in 
support of a contingency operation as de-
fined in section 101(a)(13) of title 10, United 
States Code. 

‘‘(4) CARRYBACK AND CARRYFORWARD AL-
LOWED.— 

‘‘(A) IN GENERAL.—If the credit allowable 
under subsection (a) for a taxable year ex-
ceeds the amount of the limitation under 
subsection (f)(1) for such taxable year (in 
this paragraph referred to as the ‘unused 
credit year’), such excess shall be a credit 
carryback to the taxable year preceding the 
unused credit year and a credit carryforward 
to each of the 20 taxable years following the 
unused credit year. 

‘‘(B) RULES.—Rules similar to the rules of 
section 39 shall apply with respect to the 
credit carryback and credit carryforward 
under subparagraph (A). 

‘‘(5) CERTAIN RULES TO APPLY.—Rules simi-
lar to the rules of subsections (c), (d), and (e) 
of section 52 shall apply.’’. 

(b) NO DEDUCTION FOR COMPENSATION 
TAKEN INTO ACCOUNT FOR CREDIT.—Section 
280C(a) of the Internal Revenue Code of 1986 
(relating to rule for employment credits) is 
amended— 

(1) by inserting ‘‘or compensation’’ after 
‘‘salaries’’, and 

(2) by inserting ‘‘30C,’’ before ‘‘45A(a),’’. 
(c) CONFORMING AMENDMENT.—Section 

55(c)(2) of the Internal Revenue Code of 1986 
is amended by inserting ‘‘30C(e)(1),’’ after 
‘‘30(b)(3),’’. 

(d) CLERICAL AMENDMENT.—The table of 
sections for subpart B of part IV of sub-
chapter A of chapter 1 of the Internal Rev-
enue Code of 1986 is amended by adding at 
the end of 30A the following new item: 
‘‘Sec. 30C. Employer wage credit for acti-

vated military reservists.’’. 
(e) EFFECTIVE DATE.—The amendments 

made by this section shall apply to amounts 
paid in taxable years beginning after Decem-
ber 31, 2006. 
SEC. 3. DIFFERENTIAL WAGE PAYMENTS. 

(a) INCOME TAX WITHHOLDING ON DIFFEREN-
TIAL WAGE PAYMENTS.— 

(1) IN GENERAL.—Section 3401 of the Inter-
nal Revenue Code of 1986 (relating to defini-
tions) is amended by adding at the end the 
following new subsection: 

‘‘(h) DIFFERENTIAL WAGE PAYMENTS TO AC-
TIVE DUTY MEMBERS OF THE UNIFORMED 
SERVICES.— 

‘‘(1) IN GENERAL.—For purposes of sub-
section (a), any differential wage payment 
shall be treated as a payment of wages by 
the employer to the employee. 

‘‘(2) DIFFERENTIAL WAGE PAYMENT.—For 
purposes of paragraph (1), the term ‘differen-
tial wage payment’ means any payment 
which— 

‘‘(A) is made by an employer to an indi-
vidual with respect to any period during 
which the individual is performing service in 
the uniformed services while on active duty 
for a period of more than 30 days, and 

‘‘(B) represents all or a portion of the 
wages the individual would have received 
from the employer if the individual were per-
forming service for the employer.’’. 

(2) EFFECTIVE DATE.—The amendment 
made by this subsection shall apply to remu-
neration paid after December 31, 2007. 

(b) TREATMENT OF DIFFERENTIAL WAGE 
PAYMENTS FOR RETIREMENT PLAN PUR-
POSES.— 

(1) PENSION PLANS.— 
(A) IN GENERAL.—Section 414(u) of the In-

ternal Revenue Code of 1986 (relating to spe-
cial rules relating to veterans’ reemploy-
ment rights under USERRA) is amended by 
adding at the end the following new para-
graph: 

‘‘(11) TREATMENT OF DIFFERENTIAL WAGE 
PAYMENTS.— 

‘‘(A) IN GENERAL.—Except as provided in 
this paragraph, for purposes of applying this 
title to a retirement plan to which this sub-
section applies— 

‘‘(i) an individual receiving a differential 
wage payment shall be treated as an em-
ployee of the employer making the payment, 

‘‘(ii) the differential wage payment shall be 
treated as compensation, and 

‘‘(iii) the plan shall not be treated as fail-
ing to meet the requirements of any provi-
sion described in paragraph (1)(C) by reason 
of any contribution or benefit which is based 
on the differential wage payment. 

‘‘(B) SPECIAL RULE FOR DISTRIBUTIONS.— 
‘‘(i) IN GENERAL.—Notwithstanding sub-

paragraph (A)(i), for purposes of section 
401(k)(2)(B)(i)(I), 403(b)(7)(A)(ii), 403(b)(11)(A), 
or 457(d)(1)(A)(ii), an individual shall be 
treated as having been severed from employ-
ment during any period the individual is per-
forming service in the uniformed services de-
scribed in section 3401(h)(2)(A). 

‘‘(ii) LIMITATION.—If an individual elects to 
receive a distribution by reason of clause (i), 
the plan shall provide that the individual 
may not make an elective deferral or em-
ployee contribution during the 6-month pe-
riod beginning on the date of the distribu-
tion. 

‘‘(C) NONDISCRIMINATION REQUIREMENT.— 
Subparagraph (A)(iii) shall apply only if all 
employees of an employer (as determined 
under subsections (b), (c), (m), and (o)) per-
forming service in the uniformed services de-
scribed in section 3401(h)(2)(A) are entitled to 
receive differential wage payments on rea-
sonably equivalent terms and, if eligible to 
participate in a retirement plan maintained 
by the employer, to make contributions 
based on the payments on reasonably equiva-
lent terms. For purposes of applying this 
subparagraph, the provisions of paragraphs 
(3), (4), and (5), of section 410(b) shall apply. 

‘‘(D) DIFFERENTIAL WAGE PAYMENT.—For 
purposes of this paragraph, the term ‘dif-
ferential wage payment’ has the meaning 
given such term by section 3401(h)(2).’’. 

(B) CONFORMING AMENDMENT.—The heading 
for section 414(u) of such Code is amended by 
inserting ‘‘AND TO DIFFERENTIAL WAGE PAY-
MENTS TO MEMBERS ON ACTIVE DUTY’’ after 
‘‘USERRA’’. 

(2) DIFFERENTIAL WAGE PAYMENTS TREATED 
AS COMPENSATION FOR INDIVIDUAL RETIREMENT 
PLANS.—Section 219(f)(1) of the Internal Rev-

enue Code of 1986 (defining compensation) is 
amended by adding at the end the following 
new sentence: ‘‘The term ‘compensation’ in-
cludes any differential wage payment (as de-
fined in section 3401(h)(2)).’’. 

(3) EFFECTIVE DATE.—The amendments 
made by this subsection shall apply to years 
beginning after December 31, 2007. 

(c) PROVISIONS RELATING TO PLAN AMEND-
MENTS.— 

(1) IN GENERAL.—If this subsection applies 
to any plan or annuity contract amend-
ment— 

(A) such plan or contract shall be treated 
as being operated in accordance with the 
terms of the plan or contract during the pe-
riod described in paragraph (2)(B)(i), and 

(B) except as provided by the Secretary of 
the Treasury, such plan shall not fail to 
meet the requirements of the Internal Rev-
enue Code of 1986 or the Employee Retire-
ment Income Security Act of 1974 by reason 
of such amendment. 

(2) AMENDMENTS TO WHICH SECTION AP-
PLIES.— 

(A) IN GENERAL.—This subsection shall 
apply to any amendment to any plan or an-
nuity contract which is made— 

(i) pursuant to any amendment made by 
this section, and 

(ii) on or before the last day of the first 
plan year beginning on or after January 1, 
2009. 

(B) CONDITIONS.—This subsection shall not 
apply to any plan or annuity contract 
amendment unless— 

(i) during the period beginning on the date 
the amendment described in subparagraph 
(A)(i) takes effect and ending on the date de-
scribed in subparagraph (A)(ii) (or, if earlier, 
the date the plan or contract amendment is 
adopted), the plan or contract is operated as 
if such plan or contract amendment were in 
effect, and 

(ii) such plan or contract amendment ap-
plies retroactively for such period. 
SEC. 4. CONTRIBUTIONS OF MILITARY DEATH 

GRATUITIES TO CERTAIN TAX-FA-
VORED ACCOUNTS. 

(a) ROTH IRAS.— 
(1) PROVISION IN EFFECT BEFORE PENSION 

PROTECTION ACT.—Subsection (e) of section 
408A of the Internal Revenue Code of 1986 (re-
lating to qualified rollover contribution), as 
in effect before the amendments made by 
section 824 of the Pension Protection Act of 
2006, is amended to read as follows: 

‘‘(e) QUALIFIED ROLLOVER CONTRIBUTION.— 
For purposes of this section— 

‘‘(1) IN GENERAL.—The term ‘qualified roll-
over contribution’ means a rollover con-
tribution to a Roth IRA from another such 
account, or from an individual retirement 
plan, but only if such rollover contribution 
meets the requirements of section 408(d)(3). 
Such term includes a rollover contribution 
described in section 402A(c)(3)(A). For pur-
poses of section 408(d)(3)(B), there shall be 
disregarded any qualified rollover contribu-
tion from an individual retirement plan 
(other than a Roth IRA) to a Roth IRA. 

‘‘(2) MILITARY DEATH GRATUITY.— 
‘‘(A) IN GENERAL.—The term ‘qualified roll-

over contribution’ includes a contribution to 
a Roth IRA maintained for the benefit of an 
individual to the extent that such contribu-
tion does not exceed the amount received by 
such individual under section 1477 of title 10, 
United States Code, or under section 1967 of 
title 38 of such Code, if such contribution is 
made not later than 1 year after the day on 
which such individual receives such amount. 

‘‘(B) ANNUAL LIMIT ON NUMBER OF ROLL-
OVERS NOT TO APPLY.—Section 408(d)(3)(B) 
shall not apply with respect to amounts 
treated as a rollover by the subparagraph 
(A). 
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‘‘(C) APPLICATION OF SECTION 72.—For pur-

poses of applying section 72 in the case of a 
distribution which is not a qualified distribu-
tion, the amount treated as a rollover by 
reason of subparagraph (A) shall be treated 
as investment in the contract.’’. 

(2) PROVISION IN EFFECT AFTER PENSION PRO-
TECTION ACT.—Subsection (e) of section 408A, 
as in effect after the amendments made by 
section 824 of the Pension Protection Act of 
2006, is amended to read as follows: 

‘‘(e) QUALIFIED ROLLOVER CONTRIBUTION.— 
For purposes of this section— 

‘‘(1) IN GENERAL.—The term ‘qualified roll-
over contribution’ means a rollover con-
tribution— 

‘‘(A) to a Roth IRA from another such ac-
count, 

‘‘(B) from an eligible retirement plan, but 
only if— 

‘‘(i) in the case of an individual retirement 
plan, such rollover contribution meets the 
requirements of section 408(d)(3), and 

‘‘(ii) in the case of any eligible retirement 
plan (as defined in section 402(c)(8)(B) other 
than clauses (i) and (ii) thereof), such roll-
over contribution meets the requirements of 
section 402(c), 403(b)(8), or 457(e)(16), as appli-
cable. 

For purposes of section 408(d)(3)(B), there 
shall be disregarded any qualified rollover 
contribution from an individual retirement 
plan (other than a Roth IRA) to a Roth IRA. 

‘‘(2) MILITARY DEATH GRATUITY.— 
‘‘(A) IN GENERAL.—The term ‘qualified roll-

over contribution’ includes a contribution to 
a Roth IRA maintained for the benefit of an 
individual to the extent that such contribu-
tion does not exceed the amount received by 
such individual under section 1477 of title 10, 
United States Code, or under section 1967 of 
title 38 of such Code, if such contribution is 
made not later than 1 year after the day on 
which such individual receives such amount. 

‘‘(B) ANNUAL LIMIT ON NUMBER OF ROLL-
OVERS NOT TO APPLY.—Section 408(d)(3)(B) 
shall not apply with respect to amounts 
treated as a rollover by the subparagraph 
(A). 

‘‘(C) APPLICATION OF SECTION 72.—For pur-
poses of applying section 72 in the case of a 
distribution which is not a qualified distribu-
tion, the amount treated as a rollover by 
reason of subparagraph (A) shall be treated 
as investment in the contract.’’. 

(b) HEALTH SAVINGS ACCOUNTS AND ARCHER 
MSAS.—Sections 220(f)(5) and 223(f)(5) of the 
Internal Revenue Code of 1986 are each 
amended by adding at the end the following 
flush sentence: 

‘‘For purposes of subparagraphs (A) and (B), 
rules similar to the rules of section 408A(e)(2) 
(relating to rollover treatment for contribu-
tions of military death gratuity) shall 
apply.’’. 

(c) EDUCATION SAVINGS ACCOUNTS.—Section 
530(d)(5) of the Internal Revenue Code of 1986 
is amended by adding at the end the fol-
lowing new sentence: ‘‘For purposes of this 
paragraph, rules similar to the rules of sec-
tion 408A(e)(2) (relating to rollover treat-
ment for contributions of military death gra-
tuity) shall apply.’’. 

(d) EFFECTIVE DATES.— 
(1) IN GENERAL.—Except as provided by 

paragraphs (2) and (3), the amendments made 
by this section shall apply with respect to 
deaths from injuries occurring on or after 
the date of the enactment of this Act. 

(2) APPLICATION OF AMENDMENTS TO DEATHS 
FROM INJURIES OCCURRING ON OR AFTER OCTO-
BER 7, 2001, AND BEFORE ENACTMENT.—The 
amendments made by this section shall 
apply to any contribution made pursuant to 
section 408A(e)(2), 220(f)(5), 223(f)(5), or 
530(d)(5) of the Internal Revenue Code of 1986, 
as amended by this Act, with respect to 

amounts received under section 1477 of title 
10, United States Code, or under section 1967 
of title 38 of such Code, for deaths from inju-
ries occurring on or after October 7, 2001, and 
before the date of the enactment of this Act 
if such contribution is made not later than 1 
year after the date of the enactment of this 
Act. 

(3) PENSION PROTECTION ACT CHANGES.—Sec-
tion 408A(e)(1) of the Internal Revenue Code 
of 1986 (as in effect after the amendments 
made by subsection (a)(2)) shall apply to tax-
able years beginning after December 31, 2007. 
SEC. 5. TEMPORARY INCREASE IN STANDARD DE-

DUCTION FOR ACTIVE DUTY MILI-
TARY PERSONNEL. 

(a) IN GENERAL.—Paragraph (3) of section 
63(c) of the Internal Revenue Code of 1986 
(defining additional standard deduction for 
the aged and blind) is amended to read as fol-
lows: 

‘‘(3) ADDITIONAL STANDARD DEDUCTION.—For 
the purposes of paragraph (1), the additional 
standard deduction is the sum of— 

‘‘(A) the sum of each additional amount to 
which the taxpayer is entitled under sub-
section (f), plus 

‘‘(B) in the case of a taxable year beginning 
in 2007 or 2008, an additional amount of $1,000 
for an individual for such taxable year if the 
individual who at any time during such tax-
able year is performing service in the uni-
formed services while on active duty for a 
period of more than 30 days.’’. 

(b) CONFORMING AMENDMENTS.— 
(1) Section 3402(m)(3) of the the Internal 

Revenue Code of 1986 is amended by striking 
‘‘for the aged and blind’’. 

(2) Section 6012(a)(1)(B) of such Code is 
amended by adding at the end the following 
new sentence: ‘‘The preceding sentence shall 
be applied without regard to section 
63(c)(3)(B) and each of the amounts specified 
in subparagraph (A) shall be increased by the 
portion of any additional standard deduction 
to which the individual is entitled by reason 
of section 63(c)(3)(B).’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after December 31, 2006. 
SEC. 6. PERMANENT EXTENSION OF ELECTION 

TO INCLUDE COMBAT PAY AS 
EARNED INCOME FOR PURPOSES OF 
EARNED INCOME CREDIT. 

(a) IN GENERAL.—Section 32(c)(2)(B)(vi) of 
the Internal Revenue Code of 1986, as amend-
ed by section 106 of division A of the Tax Re-
lief and Health Care Act of 2006, is amended 
to read as follows: 

‘‘(vi) a taxpayer may elect to treat 
amounts excluded from gross income by 
means of section 112 as earned income.’’. 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after December 31, 2007. 

By Mrs. FEINSTEIN (for herself, 
Mr. HATCH, Mr. SCHUMER, Mr. 
SPECTER, Mr. BIDEN, Mr. KYL, 
Mr. STEVENS, Ms. CANTWELL, 
Mr. COLEMAN, Ms. MIKULSKI, 
Mr. BAUCUS, Mr. PRYOR, Mr. 
SALAZAR, Mrs. MURRAY, Mr. 
BROWN, Mrs. CLINTON, Mrs. 
DOLE, Mr. CORNYN, Mr. KOHL, 
and Mr. CASEY): 

S. 456. A bill to increase and enhance 
law enforcement resources committed 
to investigation and prosecution of vio-
lent gangs, to deter and punish violent 
gang crime, to protect law-abiding citi-
zens and communities from violent 
criminals, to revise and enhance crimi-
nal penalties for violent crimes, to ex-
pand and improve gang prevention pro-

grams, and for other purposes; to the 
Committee on the Judiciary. 

Mrs. FEINSTEIN. Mr. President, I 
am pleased to join Senator HATCH and 
a bipartisan group of at least 15 origi-
nal cosponsors in introducing com-
prehensive antiaging legislation—the 
Gang Abatement and Prevention Act of 
2007. 

This bill will provide a comprehen-
sive approach to gang violence by: 
helping those on the front lines of en-
forcement, by adopting new criminal 
laws and tougher penalties against 
those who commit gang-related and 
other violent acts; authorizing hun-
dreds of millions of dollars for gang-re-
lated investigations and prosecutions, 
and new funds for witness protection; 
and identifying successful community 
programs, and investing significant re-
sources in schools and civic and reli-
gious organizations to prevent teen-
agers and other young people from 
joining gangs in the first place. 

On January 10 of this year, officials 
in Van Nuys, CA, reported that two 
teenage boys were shot in a reported 
gang-related shooting. 

A few weeks earlier, on December 29, 
Visalia, CA, law enforcement officials 
reported two separate shootings and 
the wounding of two minors. 

On December 24, San Diego officials 
noted how a 16 year old was shot in the 
leg in gang violence. 

On December 22, a 9-year-old girl in 
Los Angeles was just washing dishes 
with her mom inside her home—until 
gang members exchanged fire across 
the street, and a bullet tore through 
the front wall of her house and struck 
her in the head. 

And that came 5 days after Cheryl 
Green, a 14-year-old black girl who was 
talking to friends, was shot and killed 
by two Hispanic gang members. 

The New York Times just reported on 
the Cheryl Green shooting, but unfor-
tunately, I see gang violence in the 
news almost every day in California, 
with gang-related shootings of children 
almost too numerous to count. Perhaps 
the worst occurred last September, 
when Los Angeles experienced a new 
low. 

Three-year-old Kaitlyn Avila was 
shot point-blank by a gang member 
who mistakenly thought her father was 
a member of a rival gang. The gang 
member shot and wounded her father, 
then intentionally fired into little 
Kaitlyn’s chest. 

It is the first time ever that law en-
forcement officials remember a young 
child being ‘‘targeted’’ in a gang-re-
lated shooting. 

Unfortunately, this shooting is only 
a symptom of the disease that has 
taken hold of our cities—gang violence. 
The violence perpetrated by gang mem-
bers affects not only those associated 
with gangs, but also police officers and 
innocent bystanders. It impacts not 
only individuals, but also our commu-
nities. 

It stops mothers from allowing their 
children to play outside. It prevents 
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the elderly from taking walks in their 
neighborhoods. And it creates an envi-
ronment of fear. 

It is past time for the Federal Gov-
ernment to provide a hand of assist-
ance to state and local law enforce-
ment. And it is past time to come to 
grips with our country’s escalating lev-
els of gang violence. 

Just last month the FBI released its 
Uniform Crime Report for the first half 
of 2006. The news was disturbing. 

The report showed an alarming in-
crease in homicides, assaults, robberies 
and other violent crimes across the 
U.S.—a surge of nearly 3.7 percent for 
the first 6 months of 2006. 

This, of course follows on the heels of 
the FBI’s 2005 figures, which had 
showed a 2.5 percent jump in violent 
crime. 

At the time, those 2005 figures had 
represented the largest increase in vio-
lent crime in the U.S. in 15 years. But 
this newly announced increase for the 
first half of 2006 is almost 50 percent 
higher. 

Of course, a big part of this increase 
is due to gang violence. Just as we 
heard when the 2005 figures were re-
leased, criminologists point to the 
spread of violent street gangs as a 
major cause of the 2006 increase in vio-
lent crime as well. 

The warnings we have received about 
the links between the increase in vio-
lent crime and gangs have been steady 
and consistent. 

When the FBI announced its 2005 fig-
ures last June, the Washington Post re-
ported how criminal justice experts 
specifically identified ‘‘an influx of 
gangs into medium-sized cities’’ as a 
big reason for this increase. According 
to the Los Angeles Times, Houston po-
lice attributed their 2005 increase to 
gang members who evacuated New Or-
leans after Katrina. 

When the 2006 figures were an-
nounced, the Washington Post quoted 
criminologist James Alan Fox, who de-
scribed how ‘‘[w]e have many high- 
crime areas where gangs have made a 
comeback.’’ The L.A. Times noted how 
‘‘[e]xperts said the crime upsurge re-
flected an increase in gang violence, 
particularly in midsized cities.’’ Cities 
like Houston, which experienced a mas-
sive 28 percent increase in violent 
crime. 

The headline for the Sacramento Bee, 
reporting on the FBI’s 31 percent re-
ported increase in violent crime for 
that county, said it all: ‘‘Gangs blamed 
for increase, which is part of [a] na-
tional hike in mayhem in ’06.’’ 

Even among the cities that experi-
enced a 2006 reduction in violent 
crime—such as Los Angeles, which 
moved into the ranks of the safest cit-
ies in the U.S.—Mayor Villairaigosa de-
scribed gang violence as the ‘‘glaring 
exception.’’ Gang crime was up by 14 
percent in Los Angeles—and up 40 per-
cent in San Fernando Valley, and 57 
percent of Los Angeles’ 478 homicides 
for 2006 were attributed to gangs—up 50 
percent from 2005. And 86 percent of 

those murder victims were African 
American or Latino. 

There can no longer be serious debate 
that gang violence is a big part of this 
problem. 

The problem of gang violence in 
America is daunting. According to the 
FBI, there are now at least 30,000 gangs 
nationwide, with 800,000 members. 

In California, the State attorney gen-
eral now estimates that there are 
171,000 juveniles and adults committed 
to criminal street gangs and their way 
of life. That’s greater than the popu-
lation of 28 California counties. 

From 1992 to 2003, there were more 
than 7,500 gang-related homicides re-
ported in California. 

In 2004, more than one-third of the 
2,000 homicides in California—698—were 
gang-related. 

And it is worse among teens and 
young adults. In that same year, near-
ly 50 percent of the murders of 18 to 29 
year olds were gang related. And near-
ly 60 percent of the murders of teens 
under 18 were gang related. 

The list of people murdered by gangs 
includes some of our finest law enforce-
ment officers: 

Oceanside Police Officer, Dan 
Bessant, gunned down from behind just 
last month, in an incident described as 
eerily similar to a similar killing in 
2003, when Oceanside Police Officer, 
Tony Zepetella, was shot and killed by 
a known gang member. 

Los Angeles Police Officer Ricardo 
Lizarraga, killed while responding to a 
domestic violence call, by a man who 
drew a gun and shot him twice in the 
back. The suspect was a known mem-
ber of the Rollin20s Bloods. 

Merced Police Officer Stephan Gray, 
a member of his department’s gang vio-
lence unit. Gray was shot and killed 
when a suspect—a gang member he had 
encountered before—fired two bullets 
into his chest. 

Los Angeles Sherriff’s Deputy Jeffrey 
Ortiz: As a member of his department’s 
anti-gang task force, Ortiz had been 
going door to door in a gang-plagued 
neighborhood of L.A. He had just 
knocked on a door and was checking 
IDs when he was shot in the head at 
point-blank range. The alleged gunman 
is a suspected gang member wanted on 
an outstanding warrant for attempted 
murder. 

Burbank Police Officer Matthew 
Pavelka: Two gunmen whom he had 
stopped for driving without license 
plates got out and showered him with 
gunfire. They were allegedly affiliated 
with the Vineland Boys gang. 

California Highway Patrol Officer 
Thomas Steiner, killed after walking 
out of the Pomona courthouse after 
testifying in a series of traffic cases, by 
a 16-year-old intent on ‘‘killing a cop’’ 
to prove himself to the Pomona 12th 
street gang. 

San Francisco Police Officer Isaac 
Espinoza: The first San Francisco po-
lice officer slain on duty in more than 
a decade, killed when an apparent 
‘‘Westmob’’ gang member fired 14 
rounds from an AK–47 assault rifle. 

Gang killings also impact children 
and families. Unfortunately, 3–year-old 
Kaitlyn Avila is not alone: There is 
also 11-year-old Mynisha Crenshaw of 
San Bernardino, CA, a little girl shot 
and killed in November 2005; 

Seven-week-old infant Glenn ‘‘Baby 
G’’ Molex, shot and killed on Sep-
tember 28, 2003, by one of the ‘‘Down 
Below’’ Gang after 28 bullets pene-
trated his family’s apartment in San 
Francisco’s Bayview District; 

Joseph Swift, a 13-year-old boy shot 
outside a home after attending church 
in Los Angeles in 2003; and 

Eight-year-old Sunny Elijah Peralez, 
shot in East Los Angeles by the Ghetto 
Boyz in 1999. 

And this problem extends far beyond 
California—as evidenced by 8-year-old 
Kyron Butler, killed by a stray bullet 
during a Jersey Park Boys gang shoot-
out in Smithfield, VA, in 2003, and 9- 
year-old Genesis Gonzalez, a little girl 
shot by a car of Crips gang members in 
Nevada in 2002. 

As gangs have continued to spread 
across our country, increasing in vio-
lence and power in every State, they 
are no longer just a big city problem. 
They have metastasized from Los An-
geles and Chicago to the medium and 
smaller cities where they face less 
competition. 

The FBI now estimates that gangs 
are having an impact on at least 2,500 
communities across the nation. 

In the latest FBI statistics, violent 
crime and murder grew fastest in the 
midsized and smaller cities—not in our 
largest urban areas. The average 
midsized city, in fact, had a surge in 
overall violent crime of more than 5 
percent in a single year. 

It is clear that gangs engage in drug 
trafficking, robbery, extortion, pros-
titution, gun trafficking, and murder. 
They destroy neighborhoods, cripple 
families and kill innocent people. 

Los Angeles Police Department Chief 
Bill Bratton put it bluntly: 

There is nothing more insidious than these 
gangs. They are worse than the Mafia. Show 
me a year in New York where the Mafia in-
discriminately killed 300 people. You can’t. 

Our national gang problem is im-
mense and growing, and it is not going 
away. Our cities and States need help. 
The many law enforcement officers 
that have spoken to me and others in 
my office say one thing clearly—short- 
term infusions are great, but what they 
really need is a long-term Federal com-
mitment to combat gang violence. 

A massive report just prepared for 
the City of Los Angeles even suggested 
that what is needed is a ‘‘Marshal 
Plan’’ initiative to combat gang vio-
lence. 

Senator HATCH and I have been intro-
ducing comprehensive Federal gang 
legislation for over a decade. Our gang 
bills have been modified and refined 
over the years, most recently in legis-
lation that we negotiated with the 
House for possible inclusion in the DOD 
Authorization bill last year. 

The bill that we introduce today es-
sentially takes that bill, but removes 
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all of its new death penalties. It has no 
mandatory minimums, and we have 
eliminated juvenile justice changes 
that previously proved to be an impedi-
ment to the larger bill’s passage. 

The bill that we offer today will pro-
vide a comprehensive solution to gang 
violence, combining enforcement and 
prevention efforts in a collaborative 
approach that has proven effective in 
models like Operation Ceasefire, and in 
Modesto, CA. 

This bill would establish new Federal 
gang crimes and tougher Federal pen-
alties. 

Today’s Federal street gang laws are 
frankly weak, and are almost never 
used. Currently, a person committing a 
gang crime might have extra time 
tacked on to the end of their Federal 
sentence. That is because Federal law 
currently focuses on gang violence only 
as a sentencing enhancement, rather 
than a crime unto itself. 

The bill that I offer today would 
make it a separate Federal crime for 
any criminal street gang member to 
commit, conspire or attempt to com-
mit violent crimes—including murder, 
kidnapping, arson, extortion—in fur-
therance of the gang. 

And the penalties for gang members 
committing such crimes would in-
crease considerably. 

For gang-related murder, kidnapping, 
aggravated sexual abuse or maiming, 
the penalties would range up to life im-
prisonment. 

For any other serious violent felony, 
the penalty would range up to 30 
years—which in the Federal system 
means without parole. 

And for other crimes of violence—de-
fined as the actual or intended use of 
physical force against the person of an-
other—the penalty could bring up to 20 
years in prison. 

The bill would also create a new 
crime for recruiting juveniles and 
adults into a criminal street gang, with 
a penalty of up to 10 years, or if the re-
cruiting involved a juvenile or recruit-
ing from prison, up to 20 years; 

Create new Federal crimes for com-
mitting violent crimes in connection 
with drug trafficking, and increase ex-
isting penalties for violent crimes in 
aid of racketeering; 

Enact a host of other violent crime 
reforms, including closing a loophole 
that had allowed carjackers to avoid 
convictions, increasing the penalties 
for those who use guns in violent 
crimes or transfer guns knowing they 
will be used in crimes, limiting bail for 
violent felons who possess firearms, 
and in a number of other respects 
cracking down harder on those who 
commit violent crimes; and 

Make a long-term Federal commit-
ment to fight gangs, by authorizing 
over $1 billion in new funds over the 
next 5 years for enforcement, preven-
tion, and witness protection. 

This would include $500 million for 
the development of High Intensity 
Interstate Gang Activity Areas, or 
HIIGAAs. 

These HIIGAAs would mirror the suc-
cessful HIDTA—High Intensity Drug 
Trafficking Area model—under which 
Federal, State and local agents coordi-
nate investigations and prosecutions. 
And this $500 million would also be 
split 50/50, so that for every dollar 
spent on law enforcement, a dollar 
would be spent on prevention and 
intervention. 

This balanced approach—of preven-
tion and intervention plus tough pen-
alties—will send a clear message to 
gang members: a new day has arrived. 
This bill will provide them with new 
opportunities, with schools and social 
services agencies empowered to make 
alternatives to gangs a realistic option. 
But if gang members continue to en-
gage in violence, they will face new and 
serious Federal consequences. 

I am pleased to report that this bill 
has already been endorsed by the Na-
tional Sheriff’s Association, the Inter-
national Association of Chiefs of Po-
lice, and the National Association of 
Police Officers. 

For more than 10 years now, Senator 
HATCH and I have been trying to pass 
Federal anti-gang legislation. There 
have been times when we have gotten 
close. Unfortunately, while Congress 
has failed to act, violent street gangs 
have only expanded nationwide and be-
come more empowered and entrenched 
in other States and communities. 

I believe this bill can pass the Senate 
and be enacted into law, especially 
after these changes that we have made 
and our previous negotiations con-
ducted with members of the House and 
Senate. 

The time has arrived for us to finally 
address this problem, and this bill is 
well-suited to help solve it. I urge my 
colleagues to support this legislation. 

By Ms. SNOWE (for herself and 
Mr. ROCKEFELLER): 

S. 460. A bill to make determinations 
by the United States Trade Represent-
ative under title III of the Trade Act of 
1974 reviewable by the Court of Inter-
national Trade and to ensure that the 
United States Trade Representative 
considers petitions to enforce United 
States Trade rights, and for other pur-
poses; to the Committee on Finance. 

Ms. SNOWE. Mr. President, when re-
flecting on the attributes that have 
made our great country prosperous—its 
free market system, its hard-working 
and enterprising people, its treasured 
natural resources—we must not over-
look the rule of law as an equal, if not 
paramount element of the blessings we 
have secured. Since our Nation’s found-
ing, Americans have recognized that 
the success of worthy enterprises in a 
functioning market require the govern-
ment—rather than choosing winners 
and losers—to consistently and dis-
passionately enforce the rules that 
bind all actors. 

While our legal system evolved over 
the course of centuries to provide for 
the rule of law throughout our country, 
the fates of American people and busi-

nesses have become increasingly bound 
to counterparts in the world beyond 
our borders. Whether called 
‘‘Globalization’’, ‘‘Internationaliza-
tion’’ or some other moniker, the rap-
idly growing number of connections be-
tween suppliers, consumers and fin-
anciers across national boundaries 
means that agreements breached and 
laws broken on the far side of the world 
can harm companies and workers here 
at home. 

Yet our government has failed to 
adapt to this new reality. While foreign 
governments engage in market-dis-
torting currency manipulation, refuse 
to protect intellectual property rights 
and turn a blind eye to labor exploi-
tation—each a violation of trade obli-
gations to the United States—ours de-
murs with communiques and consulta-
tions, rather than formal enforcement 
action. What makes this abdication of 
its duty to defend the U.S. economy 
from unfair foreign practices especially 
troubling is that the tools to do so al-
ready exist in the dispute resolution 
provisions of various trade agreements. 

The distressing reality is that U.S. 
industry and labor groups are often 
rebuffed in attempts to petition the 
United States Trade Representative to 
initiate a formal investigation or bring 
a dispute resolution action under the 
relevant multilateral or bilateral trade 
agreement, as there seems to be consid-
erable institutional momentum among 
senior officials at USTR and elsewhere 
in the Administration against bringing 
formal enforcement action against cer-
tain trade partners, and China in par-
ticular. 

USTR’s handling of the trade effects 
of China’s currency manipulation prac-
tices is representative of the problem. 
In September 2004, a U.S. industry coa-
lition filed a petition under Section 301 
of the Trade Act of 1974—the statute 
setting forth general procedures for the 
enforcement of U.S. trade rights—al-
leging that Chinese currency manipula-
tion practices constituted a violation 
of China’s obligations to the United 
States under World Trade Organization 
rules, and calling for USTR to conduct 
an investigation of such practices. 
USTR rejected the petition on the day 
it was filed, contending that ‘‘an inves-
tigation would not be effective in ad-
dressing the acts, policies, and prac-
tices covered in the petition. The Ad-
ministration is currently involved in 
efforts to address with the Government 
of China the currency valuation issues 
raised in the petition. The USTR be-
lieves that initiation of an investiga-
tion under [the Section 301 process] 
would hamper, rather than advance, 
Administration efforts to address Chi-
nese currency valuation policies.’’ 
Shortly thereafter, in November of 
2004, a Congressional coalition of 12 
Senators and 23 Representatives filed a 
similar Section 301 petition, which was 
rejected by USTR on the same grounds. 

As noted in USTR’s rejection of these 
petitions, current law allows the Exec-
utive to decline to initiate an industry- 
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requested investigation where it deter-
mines that action under Section 301 
would be ineffective in addressing the 
offending act, policy or practice. The 
merits of USTR’s determination are 
unreviewable under current law. USTR 
used this loophole to avoid having to 
even investigate industry’s claim, let 
alone take formal action against 
China. And as we now know, the Ad-
ministration’s ‘‘soft’’ approach to Chi-
nese currency manipulation has itself 
proven ineffective in addressing the 
problem in the two years since these 
filings. 

It is to prevent further disregard for 
U.S. businesses and workers seeking a 
fair and consequential hearing of their 
concerns with foreign trade practices 
that Senator ROCKEFELLER and I today 
introduce the Trade Complaint and 
Litigation Accountability Improve-
ment Measures Act, or the ‘‘Trade 
CLAIM Act’’. 

The Trade CLAIM Act would amend 
the Section 301 process to require the 
United States Trade Representative to 
act upon an interested party’s petition 
to take formal action in cases where a 
U.S. trade right has been violated, ex-
cept in instances where: the matter has 
already been addressed by the relevant 
trade dispute settlement body; the for-
eign country is taking imminent steps 
to end to ameliorate the effects of the 
practice; taking action would do more 
harm than good to the U.S. economy; 
or taking action would cause serious 
harm to the national security of the 
United States. 

The bill would also grant the Court 
of International Trade jurisdiction to 
review de novo USTR’s denials of Sec-
tion 301 industry petitions to inves-
tigate and take enforcement action 
against unfair foreign trade laws or 
practices. Such jurisdiction would in-
clude the ability to review USTR deter-
minations that U.S. trade rights have 
not been violated as alleged in industry 
petitions, and the sufficiency of formal 
actions taken by USTR in response to 
foreign trade laws or practices deter-
mined to violate U.S. trade rights. 

The Trade CLAIM Act would give 
U.S. businesses and workers a greater 
say in whether, when and how U.S. 
trade rights should be enforced. The 
bill would be particularly beneficial to 
small businesses, which—like other pe-
titioners in Section 301 cases—cur-
rently have no avenue to formally 
challenge the merits of USTR’s deci-
sions, and are often drowned out by 
large business interests in industry- 
wide Section 301 actions initiated by 
USTR. 

By providing for judicial review of 
USTR decisions not to enforce U.S. 
trade rights, the bill provides for im-
partial third party oversight by a spe-
cialty court not subject to political 
and diplomatic pressures. In delinking 
discreet trade disputes from the mer-
curial machinations of international 
relations, this Act would end the sac-
rifice of individual industries on the 
negotiating table, and leave it to the 

free market—uniformly operating 
under the trade rules to which our 
trading partners have already agreed— 
to decide their fate. 

By Mr. GRASSLEY: 
S. 461. A bill to amend title 28, 

United States Code, to provide an In-
spector General for the judicial branch, 
and for other purposes; to the Com-
mittee on the Judiciary. 

Mr. GRASSLEY. Mr. President, I ask 
unanimous consent that the text of 
this bill be printed in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 461 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Judicial 
Transparency and Ethics Enhancement Act 
of 2007’’. 
SEC. 2. INSPECTOR GENERAL FOR THE JUDICIAL 

BRANCH. 
(a) ESTABLISHMENT AND DUTIES.—Part III 

of title 28, United States Code, is amended by 
adding at the end the following: 

‘‘CHAPTER 60—INSPECTOR GENERAL FOR 
THE JUDICIAL BRANCH 

‘‘Sec. 
‘‘1021. Establishment. 
‘‘1022. Appointment, term, and removal of 

Inspector General. 
‘‘1023. Duties. 
‘‘1024. Powers. 
‘‘1025. Reports. 
‘‘1026. Whistleblower protection. 

‘‘§ 1021. Establishment 
‘‘There is established for the judicial 

branch of the Government the Office of In-
spector General for the Judicial Branch (in 
this chapter referred to as the ‘Office’). 

‘‘§ 1022. Appointment, term, and removal of 
Inspector General 
‘‘(a) APPOINTMENT.—The head of the Office 

shall be the Inspector General, who shall be 
appointed by the Chief Justice of the United 
States after consultation with the majority 
and minority leaders of the Senate and the 
Speaker and minority leader of the House of 
Representatives. 

‘‘(b) TERM.—The Inspector General shall 
serve for a term of 4 years and may be re-
appointed by the Chief Justice of the United 
States for any number of additional terms. 

‘‘(c) REMOVAL.—The Inspector General may 
be removed from office by the Chief Justice 
of the United States. The Chief Justice shall 
communicate the reasons for any such re-
moval to both Houses of Congress. 

‘‘§ 1023. Duties 
‘‘With respect to the judicial branch, the 

Office shall— 
‘‘(1) conduct investigations of alleged mis-

conduct in the judicial branch (other than 
the United States Supreme Court) under 
chapter 16, that may require oversight or 
other action within the judicial branch or by 
Congress; 

‘‘(2) conduct investigations of alleged mis-
conduct in the United States Supreme Court, 
that may require oversight or other action 
within the judicial branch or by Congress; 

‘‘(3) conduct and supervise audits and in-
vestigations; 

‘‘(4) prevent and detect waste, fraud, and 
abuse; and 

‘‘(5) recommend changes in laws or regula-
tions governing the judicial branch. 

‘‘§ 1024. Powers 
‘‘(a) POWERS.—In carrying out the duties of 

the Office, the Inspector General shall have 
the power to— 

‘‘(1) make investigations and reports; 
‘‘(2) obtain information or assistance from 

any Federal, State, or local governmental 
agency, or other entity, or unit thereof, in-
cluding all information kept in the course of 
business by the Judicial Conference of the 
United States, the judicial councils of cir-
cuits, the Administrative Office of the 
United States Courts, and the United States 
Sentencing Commission; 

‘‘(3) require, by subpoena or otherwise, the 
attendance and testimony of such witnesses, 
and the production of such books, records, 
correspondence memoranda, papers, and doc-
uments, which subpoena, in the case of con-
tumacy or refusal to obey, shall be enforce-
able by civil action; 

‘‘(4) administer to or take from any person 
an oath, affirmation, or affidavit; 

‘‘(5) employ such officers and employees, 
subject to the provisions of title 5, governing 
appointments in the competitive service, and 
the provisions of chapter 51 and subchapter 
III of chapter 53 of such title relating to clas-
sification and General Schedule pay rates; 

‘‘(6) obtain services as authorized by sec-
tion 3109 of title 5 at daily rates not to ex-
ceed the equivalent rate for a position at 
level IV of the Executive Schedule under sec-
tion 5315; and 

‘‘(7) the extent and in such amounts as 
may be provided in advance by appropria-
tions Acts, to enter into contracts and other 
arrangements for audits, studies, analyses, 
and other services with public agencies and 
with private persons, and to make such pay-
ments as may be necessary to carry out the 
duties of the Office. 

‘‘(b) CHAPTER 16 MATTERS.—The Inspector 
General shall not commence an investiga-
tion under section 1023(1) until the denial of 
a petition for review by the judicial council 
of the circuit under section 352(c) of this 
title or upon referral or certification to the 
Judicial Conference of the United States of 
any matter under section 354(b) of this title. 

‘‘(c) LIMITATION.—The Inspector General 
shall not have the authority to— 

‘‘(1) investigate or review any matter that 
is directly related to the merits of a decision 
or procedural ruling by any judge, justice, or 
court; or 

‘‘(2) punish or discipline any judge, justice, 
or court. 

‘‘§ 1025. Reports 
‘‘(a) WHEN TO BE MADE.—The Inspector 

General shall— 
‘‘(1) make an annual report to the Chief 

Justice and to Congress relating to the ac-
tivities of the Office; and 

‘‘(2) make prompt reports to the Chief Jus-
tice and to Congress on matters that may re-
quire action by the Chief Justice or Con-
gress. 

‘‘(b) SENSITIVE MATTER.—If a report con-
tains sensitive matter, the Inspector General 
may so indicate and Congress may receive 
that report in closed session. 

‘‘(c) DUTY TO INFORM ATTORNEY GENERAL.— 
In carrying out the duties of the Office, the 
Inspector General shall report expeditiously 
to the Attorney General whenever the In-
spector General has reasonable grounds to 
believe there has been a violation of Federal 
criminal law. 

‘‘§ 1026. Whistleblower protection 
‘‘(a) IN GENERAL.—No officer, employee, 

agent, contractor or subcontractor in the ju-
dicial branch may discharge, demote, threat-
en, suspend, harass or in any other manner 
discriminate against an employee in the 
terms and conditions of employment because 
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of any lawful act done by the employee to 
provide information, cause information to be 
provided, or otherwise assist in an investiga-
tion regarding any possible violation of Fed-
eral law or regulation, or misconduct, by a 
judge, justice, or any other employee in the 
judicial branch, which may assist the Inspec-
tor General in the performance of duties 
under this chapter. 

‘‘(b) CIVIL ACTION.—An employee injured 
by a violation of subsection (a) may, in a 
civil action, obtain appropriate relief.’’. 

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of chapters for part III of 
title 28, United States Code, is amended by 
adding at the end the following: 
‘‘60. Inspector General for the judicial 

branch.’’. 

Mr. REID (for himself and Mr. 
ENSIGN): 

S. 462. A bill to approve the settle-
ment of the water rights claims of the 
Shoshone-Paiute Tribes of the Duck 
Valley Indian Reservation in Nevada, 
to require the Secretary of the Interior 
to carry out the settlement, and for 
other purposes; to the Committee on 
Indian Affairs. 

Mr. REID. Mr. President, I rise today 
to introduce legislation to resolve a 
Nevada water rights matter that has 
lasted more than a decade. 

This bill, the Shoshone-Paiute Tribes 
of Duck Valley Water Rights Settle-
ment Act, would ratify an agreement 
reached last fall by the State of Ne-
vada, the Tribes, many individual 
water users, and the United States. I 
am pleased that the parties came to-
gether, asserted their interests, made 
compromises, and reached an agree-
ment. Each party had different—and 
frequently conflicting—water claims, 
water needs, and ideas on water use 
and conservation. I appreciate the par-
ties’ hard work and their commitment 
to end expensive litigation to reach an 
agreement that will permanently re-
solve the water rights matters along 
the East Fork of the Owyhee River. 
This bill, if enacted, will ratify the 
agreement reached by the parties. 

The primary purpose of this bill is to 
approve, ratify and confirm the agree-
ment that addresses the Tribes’ water 
rights, the rights of upstream water 
users, and the implementation of a 
plan for the parties to exercise their 
water rights. 

The Agreement quantifies the Tribes’ 
surface water rights and groundwater 
claims in Nevada. The Tribes will es-
tablish a water code and administer 
the quantified rights on the Reserva-
tion accordingly. 

The Agreement also states that the 
water rights of the upstream water 
users who live off the Reservation will 
be determined and administered by the 
State Engineer. Under the settlement, 
the parties have agreed to a limitation 
on the number of acres that can be irri-
gated by the upstream water users. 

The settlement’s implementation 
plan describes how the rights of the re-
spective parties will be administered 
and disputes will be resolved. It de-
scribes that the surface water basin 
will be closed, and provides that a 

groundwater basin will be declared a 
basin in need of additional administra-
tion under state law. The agreement 
further addresses operation of the sys-
tem particularly during times of short-
age. Under this part of the plan, up-
stream water users gain a small 
amount of water storage in the Wild 
Horse Reservoir. 

The second purpose of this bill is to 
settle the Tribes’ long-standing claims 
against the United States for damages 
caused by the Bureau of Reclamation’s 
Duck Valley Irrigation Project, related 
Bureau of Indian Affairs projects, and 
the mismanagement of tribal re-
sources, particularly the destruction of 
the Tribe’s salmon and steelhead trout 
fishing stock. 

The Shoshone-Paiutes have a long 
history in Nevada and Idaho. The 
Tribes roamed the region well before 
the Duck Valley Reservation was es-
tablished by Executive Order in 1877. 
The Reservation today encompasses 
approximately 290,000 acres of land held 
in trust by the federal government for 
the Shoshone-Paiute Tribes. 

The Reservation draws water from 
three primary sources: 1. the East Fork 
of the Owyhee River that flows through 
the Reservation from south to north 
from the Nevada side; 2. Blue Creek, a 
tributary to the Owyhee that flows 
north to south through the Reservation 
until it meets the Owyhee on the Idaho 
side of the Reservation; and 3. Mary’s 
Creek, located in the northeastern part 
of the Reservation, flowing northeast-
erly through the Reservation and into 
Idaho. 

When the Bureau of Indian Affairs’ 
Duck Valley Indian Irrigation Project 
was initiated in the 1930s, the project 
placed over 12,000 acres of land under 
irrigation. Like many Indian water 
projects, the Project was only partially 
completed and never fully funded, 
which accounted for the Projects’ dis-
repair, resulted in reduced storage ca-
pacity, and an inability to reach the 
goal of maximizing the acres in produc-
tion. 

With the construction of the Bureau 
of Reclamation’s Owyhee Irrigation 
Project Dam in the 1930s, the Tribes’ 
salmon runs were destroyed. 

The affects of these federal projects 
on the Tribes’ resources and culture 
and the Federal Government’s failure 
to protect tribal water rights require 
places the United States in the posi-
tion of compensating the Tribes for 
their loss. The Tribes value the loss to 
their resources and culture at level 
much higher than what Senator Ensign 
and I propose. While the United States 
can never fully compensate the Tribes 
for their loss, I appreciate the Tribes’ 
willingness to accept the settlement 
figure and put an end to this painful 
part of our sovereign-to-sovereign rela-
tionship. 

The bill, if enacted, would authorize 
two settlement funds—a development 
fund and a maintenance fund. 

The development fund, to be author-
ized at $45 million over 5 fiscal years, 

would fund tribal water development 
projects. After careful research and 
consultation with its members and ad-
visors, the Tribes have identified many 
projects to increase their economic op-
portunities. The Tribes are preparing 
to rehabilitate the dilapidated Duck 
Valley Irrigation Project, increase the 
amount of irrigable lands in agricul-
tural production, develop a Wildlife 
Habitat Project, and undertake other 
economic development projects to en-
hance the Reservation economy and 
contribute to the permanent homeland 
purpose of the Duck Valley Reserva-
tion. 

The maintenance fund, authorized at 
$15 million over 5 fiscal years, would 
fund the refurbishment and mainte-
nance of the Reservation’s water infra-
structure. 

The Shoshone-Paiute Tribes of Duck 
Valley Water Rights Settlement Act is 
important legislation. It reflects the 
compromises of our constituents who 
worked hard to reach agreement on 
matters that affect their livelihoods 
and cultures. I believe this bill benefit 
the Tribes, the ranchers and upstream 
water users, and those residents in the 
northern Nevada and southern Idaho 
region. 

I look forward to working with the 
chairman and ranking member of the 
Senate Committee on Indian Affairs to 
ensure timely review and passage of 
this bill. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 462 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Shoshone- 
Paiute Tribes of Duck Valley Water Rights 
Settlement Act’’. 
SEC. 2. FINDINGS. 

Congress finds that— 
(1) it is the policy of the United States, in 

accordance with the trust responsibility of 
the United States to Indian tribes, to pro-
mote Indian self-determination and eco-
nomic self-sufficiency and to settle Indian 
water rights claims without lengthy and 
costly litigation, if practicable; 

(2) quantifying rights to water and devel-
opment of facilities needed to use tribal 
water supplies is essential to the develop-
ment of viable Indian reservation economies 
and the establishment of a permanent res-
ervation homeland; 

(3) uncertainty concerning the extent of 
the right to water of the Shoshone-Paiute 
Tribes has limited the access of the Tribes to 
water and financial resources necessary to 
achieve self-determination and self-suffi-
ciency; 

(4) in 2006, the Tribes, the State of Idaho, 
the affected individual water users, and the 
United States resolved all tribal claims to 
water rights in the Snake River Basin Adju-
dication through a consent decree entered by 
the District Court of the Fifth Judicial Dis-
trict of the State of Idaho, requiring no fur-
ther Federal action to implement the Tribes’ 
water rights in the State of Idaho; 

VerDate Aug 31 2005 02:28 Apr 26, 2007 Jkt 059060 PO 00000 Frm 00080 Fmt 0624 Sfmt 0634 E:\RECORD07\S31JA7.REC S31JA7pw
al

ke
r 

on
 P

R
O

D
1P

C
69

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATE S1439 January 31, 2007 
(5) as of the date of enactment of this Act, 

proceedings to determine the extent and na-
ture of the water rights of the Tribes are 
pending before the Nevada State Engineer; 

(6) final resolution through litigation of 
the water claims of the Tribes will— 

(A) take many years; 
(B) entail great expense; 
(C) continue to limit the access of the 

Tribes to water, with economic and social 
consequences; 

(D) prolong uncertainty relating to the 
availability of water supplies; and 

(E) seriously impair long-term economic 
planning and development for all parties to 
the litigation; 

(7) after many years of negotiation, the 
United States, the Tribes, the State, and the 
upstream water users have entered into a 
settlement agreement to resolve perma-
nently all water rights of the Tribes in the 
State; and 

(8) the Tribes have certain water-related 
claims for damages against the United 
States. 

SEC. 3. PURPOSES. 

The purposes of this Act are— 
(1) to resolve outstanding issues with re-

spect to the East Fork of the Owyhee River 
in the State in such a manner as to provide 
important benefits to— 

(A) the United States; 
(B) the State; 
(C) the Tribes; and 
(D) the upstream water users; 
(2) to achieve a fair, equitable, and final 

settlement of all claims of the Tribes, mem-
bers of the Tribes, and the United States on 
behalf of the Tribes to the East Fork of the 
Owyhee River in the State; 

(3) to ratify and provide for the enforce-
ment of the Agreement among the parties to 
the litigation; 

(4) to resolve the Tribes’ water-related 
claims for damages against the United 
States; 

(5) to require the Secretary to perform all 
obligations of the Secretary under the 
Agreement and this Act; and 

(6) to authorize the actions and appropria-
tions necessary for the United States to 
meet the obligations of the United States 
under the Agreement and this Act. 

SEC. 4. DEFINITIONS. 

In this Act: 
(1) AGREEMENT.—The term ‘‘Agreement’’ 

means the agreement entitled the ‘‘Agree-
ment to Establish the Relative Water Rights 
of the Shoshone-Paiute Tribes of the Duck 
Valley Indian Reservation and the Upstream 
Water Users, East Fork Owyhee River’’ (in-
cluding all attachments to that agreement). 

(2) DEVELOPMENT FUND.—The term ‘‘Devel-
opment Fund’’ means the Shoshone-Paiute 
Tribes Water Rights Development Fund es-
tablished by section 7(b)(1). 

(3) EAST FORK OF THE OWYHEE RIVER.—The 
term ‘‘East Fork of the Owyhee River’’ 
means the portion of the east fork of the 
Owyhee River that is located in the State. 

(4) MAINTENANCE FUND.—The term ‘‘Main-
tenance Fund’’ means the Shoshone-Paiute 
Tribes Operation and Maintenance Fund es-
tablished by section 7(c)(1). 

(5) SECRETARY.—The term ‘‘Secretary’’ 
means the Secretary of the Interior. 

(6) STATE.—The term ‘‘State’’ means the 
State of Nevada. 

(7) TRIBAL WATER RIGHT.—The term ‘‘tribal 
water right’’ means a right of the Tribes de-
scribed in the Agreement relating to water, 
including groundwater, storage water, and 
surface water. 

(8) TRIBES.—The term ‘‘Tribes’’ means the 
Shoshone-Paiute Tribes of the Duck Valley 
Indian Reservation. 

(9) UPSTREAM WATER USER.—The term ‘‘up-
stream water user’’ means an individual 
water user that— 

(A) is located upstream from the Duck Val-
ley Indian Reservation on the East Fork of 
the Owyhee River; and 

(B) is a signatory to the Agreement. 
SEC. 5. APPROVAL, RATIFICATION, AND CON-

FIRMATION OF AGREEMENT. 
(a) IN GENERAL.—Except as provided in sec-

tion 1f of article III of the Agreement, and 
except to the extent that the Agreement oth-
erwise conflicts with this Act, the Agree-
ment is approved, ratified, and confirmed. 

(b) PERFORMANCE OF OBLIGATIONS.—The 
Secretary and any other head of a Federal 
agency obligated under the Agreement shall 
perform any action necessary to carry out an 
obligation under the Agreement in accord-
ance with this Act. 
SEC. 6. TRIBAL WATER RIGHTS. 

(a) IN GENERAL.—The Secretary shall hold 
the tribal water rights in trust on behalf of 
the United States for the benefit of the 
Tribes. 

(b) ADMINISTRATION.— 
(1) ENACTMENT OF WATER CODE.—Not later 

than 3 years after the date of enactment of 
this Act, the Tribes shall enact a water code 
to administer tribal water rights. 

(2) INTERIM ADMINISTRATION.—The Sec-
retary shall regulate the tribal water rights 
during the period beginning on the date of 
enactment of this Act and ending on the date 
on which the Tribes enact a water code 
under paragraph (1). 

(c) LOSS OF TRIBAL WATER RIGHTS.—The 
tribal water rights shall not be subject to 
loss by abandonment, forfeiture, or nonuse. 
SEC. 7. DEVELOPMENT AND MAINTENANCE 

FUNDS. 
(a) DEFINITION OF FUNDS.—In this section, 

the term ‘‘Funds’’ means— 
(1) the Development Fund; and 
(2) the Maintenance Fund. 
(b) DEVELOPMENT FUND.— 
(1) ESTABLISHMENT.—There is established 

in the Treasury of the United States a fund 
to be known as the ‘‘Shoshone-Paiute Tribes 
Water Rights Development Fund’’. 

(2) USE OF FUNDS.—The Tribes shall use 
amounts in the Development Fund— 

(A) to pay or reimburse costs incurred by 
the Tribes in acquiring land and water 
rights; 

(B) for purposes of cultural preservation; 
(C) to restore or improve fish or wildlife 

habitat; 
(D) for fish or wildlife production, water 

resource development, agricultural develop-
ment, rehabilitation, and expansion of the 
Duck Valley Irrigation Project; 

(E) for water resource planning and devel-
opment; or 

(F) to pay the costs of designing and con-
structing water supply and sewer systems for 
tribal communities, including— 

(i) a water quality testing laboratory; 
(ii) other appropriate water-related 

projects and other related economic develop-
ment projects; 

(iii) the development of a water code; and 
(iv) other costs of implementing the Agree-

ment. 
(3) AUTHORIZATION OF APPROPRIATIONS.— 

There is authorized to be appropriated to the 
Secretary for deposit in the Development 
Fund $9,000,000 for each of fiscal years 2008 
through 2012. 

(c) MAINTENANCE FUND.— 
(1) ESTABLISHMENT.—There is established 

in the Treasury of the United States a fund 
to be known as the ‘‘Shoshone-Paiute Tribes 
Operation and Maintenance Fund’’. 

(2) USE OF FUNDS.—The Tribes shall use 
amounts in the Maintenance Fund to pay or 
provide reimbursement for the costs of— 

(A) operation and maintenance of the Duck 
Valley Irrigation Project and other water-re-
lated projects funded under this Act; or 

(B) water supply and sewer systems for 
tribal communities, including the operation 
and maintenance costs of a water quality 
testing laboratory. 

(3) AUTHORIZATION OF APPROPRIATIONS.— 
There is authorized to be appropriated to the 
Secretary for deposit in the Maintenance 
Fund $3,000,000 for each of fiscal years 2008 
through 2012. 

(d) ADMINISTRATION OF FUNDS.— 
(1) IN GENERAL.—The Secretary, in accord-

ance with the American Indian Trust Fund 
Management Reform Act of 1994 (25 U.S.C. 
4001 et seq.), this Act, and the Agreement, 
shall manage the Funds, including by invest-
ing amounts from the Funds in accordance 
with— 

(A) the Act of April 1, 1880 (25 U.S.C. 161); 
and 

(B) the first section of the Act of June 24, 
1938 (25 U.S.C. 162a). 

(2) DISTRIBUTIONS.— 
(A) WITHDRAWALS.— 
(i) IN GENERAL.—During any fiscal year, 

the Tribes may withdraw amounts from the 
Funds if the Secretary approves a plan of the 
Tribes to withdraw amounts under section 
202 of the American Indian Trust Fund Man-
agement Reform Act of 1994 (25 U.S.C. 4022). 

(ii) PLAN TO WITHDRAW AMOUNTS.— 
(I) INCLUSION.—In addition to any informa-

tion required under section 202 of the Amer-
ican Indian Trust Fund Management Reform 
Act of 1994 (25 U.S.C. 4022), a plan of the 
Tribes to withdraw amounts under this sub-
paragraph shall include a requirement that 
the Tribes spend the amounts withdrawn 
from the Funds during a fiscal year for 1 or 
more uses described in subsection (b)(2) or 
(c)(2). 

(II) ENFORCEMENT.—The Secretary may 
take administrative or judicial action to en-
force a plan of the Tribes to withdraw 
amounts. 

(B) REMAINING AMOUNTS.— 
(i) IN GENERAL.—On approval of an expendi-

ture plan submitted by the Tribes under 
clause (ii), the Secretary shall distribute to 
the Tribes amounts in the Funds not with-
drawn by the Tribes during the preceding fis-
cal year. 

(ii) EXPENDITURE PLAN.— 
(I) IN GENERAL.—For each fiscal year, the 

Tribes shall submit to the Secretary for ap-
proval an expenditure plan for amounts de-
scribed in clause (i). 

(II) INCLUSIONS.—An expenditure plan 
under subclause (I) shall include— 

(aa) an accounting by the Tribes of any 
funds withdrawn by the Tribes from the 
Funds during the preceding fiscal year, in-
cluding a description of any use by the 
Tribes of the funds and the amount remain-
ing in the Funds for the preceding fiscal 
year; and 

(bb) a description of the means by which 
the Tribes will use any amount distributed 
under this subparagraph. 

(iii) APPROVAL.—The Secretary shall ap-
prove an expenditure plan under this sub-
paragraph if the Secretary determines that 
the plan is— 

(I) reasonable; and 
(II) consistent with this Act and the Agree-

ment. 
(C) LIMITATIONS.— 
(i) TIMING.—No amount from the Funds (in-

cluding any interest income accruing to the 
Funds) shall be distributed until the waivers 
under section 8(a) take effect. 

(ii) NO PER CAPITA DISTRIBUTIONS.—No 
amount from the Funds (including any inter-
est income accruing to the Funds) shall be 
distributed to a member of the Tribes on a 
per capita basis. 
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(3) FUNDING AGREEMENT.—Notwithstanding 

any other provision of this Act, on receipt of 
a request from the Tribes, the Secretary 
shall include an amount appropriated under 
this subsection in the funding agreement of 
the Tribes under title IV of the Indian Self- 
Determination and Education Assistance Act 
(25 U.S.C. 458aa et seq.), for use in accord-
ance with subsections (b)(2) and (c)(2). 

(4) LIABILITY.—The Secretary and the Sec-
retary of the Treasury shall not retain any 
liability for the expenditure or investment of 
amounts distributed to the Tribes under this 
subsection. 

(5) CAPITAL COSTS NONREIMBURSABLE.—The 
capital costs associated with the Duck Val-
ley Indian Irrigation Project as of the date of 
enactment of this Act, including any capital 
cost incurred with funds distributed under 
this subsection for that project, shall be per-
manently nonreimbursable. 
SEC. 8. TRIBAL WAIVER OF CLAIMS. 

(a) WAIVERS.— 
(1) IN GENERAL.—Except as otherwise pro-

vided in the Agreement and this Act, the 
Tribes, and the United States on behalf of 
the Tribes, waive and release— 

(A) all claims to water in the East Fork of 
the Owyhee River and all claims to injury re-
lating to that water; and 

(B) all claims against the State, any agen-
cy or political subdivision of the State, or 
any person, entity, or corporation relating 
to injury to a right of the Tribe under any 
Executive order entered on behalf of the 
Tribes, to the extent that the injury— 

(i) resulted from a flow modification or a 
reduction in the quantity of water available; 
and 

(ii) accrued on or before the effective date 
of the Agreement. 

(2) ENFORCEMENT OF WAIVERS.—A waiver of 
a claim under this subsection by the Tribes, 
or the United States on behalf of the Tribes, 
shall be enforceable in the appropriate 
forum. 

(3) EFFECTIVE DATE.—A waiver by the 
Tribes, or the United States on behalf of the 
Tribes, of a claim under this subsection shall 
take effect on the date on which the Sec-
retary publishes in the Federal Register a 
statement of findings that includes a finding 
that— 

(A) all parties to the Agreement have exe-
cuted the Agreement; 

(B) a decree acceptable to each party to 
the Agreement has been entered by the 
Fourth Judicial District Court, Elko County, 
Nevada; and 

(C) the Agreement has been ratified under 
section 5(a). 

(b) WAIVER AND RELEASE OF CLAIMS 
AGAINST THE UNITED STATES.— 

(1) IN GENERAL.—In consideration of per-
formance by the United States of all actions 
required by the Agreement and this Act, in-
cluding the authorization of appropriations 
under subsections (b)(3) and (c)(3) of section 
7, the Tribe shall execute a waiver and re-
lease of any claim against the United States 
for— 

(A) a water right in the East Fork of the 
Owyhee River; 

(B) an injury to a right described in sub-
paragraph (A); 

(C) breach of trust— 
(i) for failure to protect, acquire, or de-

velop a water right that accrued on or before 
the effective date of a waiver under this sub-
section; or 

(ii) arising out of the negotiation or adop-
tion of the Agreement; or 

(D) a fishing right under any Executive 
order, to the extent that an injury to such a 
right— 

(i) resulted from a reduction in the quan-
tity of water available in the East Fork of 
the Owyhee River; and 

(ii) accrued on or before the effective date 
of a waiver under this subsection. 

(2) EFFECTIVE DATE.— 
(A) IN GENERAL.—The waiver under para-

graph (1) takes effect on the date on which 
the amounts authorized to be appropriated 
under subsections (b)(3) and (c)(3) of section 
7 are distributed to the Tribes. 

(B) TOLLING OF CLAIMS.— 
(i) IN GENERAL.—Each applicable period of 

limitation and time-based equitable defense 
relating to a claim described in paragraph (1) 
shall be tolled for the period beginning on 
the date of enactment of this Act and ending 
on the date on which the amounts authorized 
to be appropriated under subsections (b)(3) 
and (c)(3) of section 7 are distributed to the 
Tribes. 

(ii) EFFECT OF SUBPARAGRAPH.—Nothing in 
this subparagraph revives any claim or tolls 
any period of limitation or time-based equi-
table defense that expired before the date of 
enactment of this Act. 

(c) RETENTION OF RIGHTS.— 
(1) IN GENERAL.—The Tribes shall retain all 

rights not waived by the Tribes, or the 
United States on behalf of the Tribes, in the 
Agreement or this Act. 

(2) CLAIMS OUTSIDE RESERVATION.—Nothing 
in the Agreement or this Act shall be consid-
ered to be a waiver by the Tribes of any 
claim to a right on land outside the Duck 
Valley Indian Reservation. 

(3) FUTURE ACQUISITION OF WATER RIGHTS.— 
Nothing in the Agreement or this Act pre-
cludes the Tribes, or the United States as 
trustee for the Tribes, from acquiring a 
water right in the State to the same extent 
as any other entity in the State, in accord-
ance with State law. 
SEC. 9. MISCELLANEOUS. 

(a) GENERAL DISCLAIMER.—The parties to 
the Agreement expressly reserve all rights 
not specifically granted, recognized, or relin-
quished by— 

(1) the settlement described in the Agree-
ment; or 

(2) this Act. 
(b) LIMITATION OF CLAIMS AND RIGHTS.— 

Nothing in this Act— 
(1) establishes a standard for quantifying— 
(A) a Federal reserved water right; 
(B) an aboriginal claim; or 
(C) any other water right claim of an In-

dian tribe in a judicial or administrative 
proceeding; or 

(2) limits the right of a party to the Agree-
ment to litigate any issue not resolved by 
the Agreement or this Act. 

(c) ADMISSION AGAINST INTEREST.—Nothing 
in this Act shall be considered to be an ad-
mission against interest by a party in any 
legal proceeding. 

(d) DUCK VALLEY RESERVATION.—The Duck 
Valley Indian Reservation established by the 
Executive order dated April 16, 1877, as ad-
justed pursuant to the Executive order dated 
May 4, 1886, and Executive order numbered 
1222 and dated July 1, 1910, for use and occu-
pation by the Western Shoshones and the 
Paddy Cap Band of Paiutes shall be— 

(1) considered to be the property of the 
Tribes; and 

(2) permanently held in trust by the United 
States for the sole use and benefit of the 
Tribes. 

(e) JURISDICTION.— 
(1) SUBJECT MATTER JURISDICTION.—Nothing 

in the Agreement or this Act restricts, en-
larges, or otherwise determines the subject 
matter jurisdiction of any Federal, State, or 
tribal court. 

(2) CIVIL OR REGULATORY JURISDICTION.— 
Nothing in the Agreement or this Act im-
pairs or impedes the exercise of any civil or 
regulatory authority of the United States, 
the State, or the Tribes. 

(3) CONSENT TO JURISDICTION.—The United 
States consents to jurisdiction in a proper 
forum for purposes of enforcing the provi-
sions of the Agreement. 

(4) EFFECT OF SUBSECTION.—Nothing in this 
subsection confers jurisdiction on any State 
court to— 

(A) enforce Federal environmental laws re-
lating to the duties of the United States 
under this Act; or 

(B) conduct judicial review of a Federal 
agency action in accordance with this Act. 

By Mr. MCCAIN (for himself and 
Mr. FEINGOLD): 

S. 463. A bill to amend the Federal 
Election Campaign Act of 1971 to clar-
ify when organizations described in 
section 527 of the Internal Revenue 
Code of 1986 must register as political 
committees, and for other purposes; to 
the Committee on Rules and Adminis-
tration. 

Mr. McCAIN. Mr. President, once 
again I am pleased to be joined by my 
good friend and colleague Senator 
FEINGOLD from Wisconsin in intro-
ducing a bill to end the illegal practice 
of 527 groups spending soft money on 
ads and other activities to influence 
Federal elections. 

This bill is very simple. It would re-
quire that all 527s register as political 
committees and comply with Federal 
campaign finance laws, including Fed-
eral limits on the contributions they 
receive, unless the money they raise 
and spend is only in connection with 
non-Federal candidate elections, State 
or local ballot initiatives, or the nomi-
nation or confirmation of individuals 
to non-elected offices. 

Additionally, this legislation would 
set new rules for Federal political com-
mittees that spend funds on voter mo-
bilization efforts effecting both Federal 
and local races and, therefore, use both 
a Federal and a non-Federal account 
under Federal Election Commission 
(FEC) regulation. The new rules would 
prevent unlimited soft money from 
being channeled into Federal election 
activities by these Federal political 
committees. 

Under the new rules that would be es-
tablished under this bill, at least half 
of the funds spent on these voter mobi-
lization activities by Federal political 
committees would have to be hard 
money from their Federal account. 
More importantly, the funds raised for 
their non-Federal account would have 
to come from individuals and would be 
limited to no more than $25,000 per 
year per donor. Corporations and labor 
unions could not contribute to these 
non-Federal accounts. To put it in sim-
ple terms, a George Soros could give 
$25,000 per year as opposed to $10 mil-
lion to finance these activities. 

It is unfortunate that we even need 
to be here introducing this bill today. 
This legislation would not be necessary 
if the FEC would enforce existing law. 
As my colleagues know, a number of 
527 groups raised and spent a substan-
tial amount of soft money in a blatant 
effort to influence the outcome of the 
2004 Presidential election. These activi-
ties are illegal under existing laws, 
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but, unfortunately, the FEC has failed 
to implement the regulations nec-
essary to stop these illegal activities. 

According to an analysis by cam-
paign finance scholar Tony Corrado, 
federally oriented 527s spent $423 mil-
lion to affect the outcome of the 2004 
elections. The same analysis shows 
that ten donors gave at least $4 million 
each to 527s involved in the 2004 elec-
tions and two donors each contributed 
over $20 million. Let me be perfectly 
clear on one point here. Our proposal 
will NOT shut down 527s. It will simply 
require them to abide by the same Fed-
eral regulations every other Federal 
political committee must abide by in 
spending money to influence Federal 
elections. 

Opponents of campaign finance re-
form like to point out that the activi-
ties of these 527s serve as proof that 
the Bipartisan Campaign Reform Act 
(BCRA) has failed in its stated purpose, 
which is to eliminate the corrupting 
influence of soft money in our political 
campaigns. Let me be perfectly clear 
on this. The 527 issue has nothing to do 
with BCRA, it has everything to do 
with the Federal Election Campaign 
Act of 1974 and the failure of the FEC 
to properly regulate the activities of 
these groups. 

The bill Senator FEINGOLD and I are 
introducing today is designed to put an 
end to the abusive, illegal practices of 
these 527s. I urge my colleagues to sup-
port swift passage of this bill and put 
an end to this problem once and for all. 

Mr. FEINGOLD. Mr. President, I am 
pleased to be working once again with 
my partner in reform, the senior Sen-
ator from Arizona, Senator MCCAIN, to 
introduce the 527 Reform Act. 

Our purpose is simple—to pass legis-
lation that will do what the FEC could 
and should do under current law, but, 
once again, has failed to do. Current 
Federal election law requires these 
groups to register as political commit-
tees and to stop raising and spending 
soft money. But the FEC has failed to 
enforce the law, so we must act in the 
Congress. This bill will make it abso-
lutely clear that the federal election 
laws apply to 527 organizations. 

We had to something similar with 
BCRA, the Bipartisan Campaign Re-
form Act, which passed in 2002, closing 
the soft money loophole that the FEC 
created in the late ’70s and expanded in 
the ’90s. That struggle took seven 
years. We have now been seeking to 
bring 527s within the law for four. 

This bill will require all 527s to reg-
ister as political committees unless 
they fall into a number of narrow cat-
egories. The exceptions are basically 
for groups that Congress exempted 
from disclosure requirements because 
they are so small or for groups that are 
involved exclusively in State election 
activity. Once a group registers as a 
political committee, certain activities, 
such as ads that mention only Federal 
candidates, will have to be paid for 
solely with hard money. 

Under current rules, the FEC permits 
Federal political committees to main-

tain a non-Federal account to pay a 
portion of the expenses of activities 
that affect both Federal and non-Fed-
eral elections. Our bill sets new alloca-
tion rules that will make sure that 
these allocable activities are paid for 
with at least 50 percent hard money. 

Finally, the bill makes an important 
change with respect to the non-federal 
portion of the allocable activities. We 
put a limit of $25,000 per year on the 
contributions that can be accepted for 
that non-federal account. This means 
no more million dollar soft money con-
tributions to pay for get-out-the-vote 
efforts in the presidential campaign. 

Nothing in this bill will affect legiti-
mate 501(c) advocacy groups. The bill 
only applies to groups that claim a tax 
exemption under section 527. 

Having laid out the central compo-
nents of the bill, let me discuss how 
this bill has evolved, and the dif-
ferences between this bill and the bill 
we introduced in 2005. In the last Con-
gress, we made a great deal of progress 
working with the Senator from Mis-
sissippi, who at the time chaired the 
Rules Committee. Prior to taking the 
bill to a markup in the spring of 2005, 
Senator LOTT worked with us to clarify 
the bill and address some of the con-
cerns that had been raised about it. 
The bill we are introducing today is 
identical to the ‘‘Chairman’s Mark’’ 
that Senator LOTT brought before the 
Rules Committee last year. 

While the original bill exempted 527s 
engaged exclusively in state elections 
from the registration requirement, it 
denied the exemption to groups that 
carry out ‘‘voter drive activities’’—de-
fined as get-out-the vote, voter ID, or 
voter registration—during a federal 
election year. This made the exemp-
tion too narrow, so we looked for an-
other way to ensure that state 527s 
that only work on behalf of non-Fed-
eral officeholders will not have to be-
come Federal PACs. 

The Chairman’s Mark, and this 
year’s bill, completely exempt organi-
zations of State and local candidates or 
officeholders. Groups such as the 
Democratic Governors Association, Re-
publican Governors Association, or a 
state legislative caucus would be ex-
empt, as long as their voter drive ac-
tivities only mention state candidates 
or ballot issues. These groups do not 
qualify for the exemption, however, if 
they mention Federal candidates in 
their communications. 

Second, the bill provides a slightly 
narrower exemption for State PACs 
that are active only in State elections. 
The only additional requirements for 
these PACs to qualify for an exemption 
are that they can only be active in a 
single State, and they cannot have a 
candidate for Federal office or Federal 
officeholder controlling or partici-
pating in the organization or raising 
money for it. 

Finally, we made a number of 
changes to ensure that Federal PACs 
that allocate expenditures can use non- 
Federal money for expenditures de-

signed only to assist State candidates 
even if they make an incidental ref-
erence to a Federal candidate or polit-
ical party. 

The changes to the legislation that 
we made last year working with Sen-
ator LOTT prior to the Rules Com-
mittee markup have been carried for-
ward in the bill we introduce today. 
They improved and strengthened the 
bill. Unfortunately, other amendments 
were added during the Rules Com-
mittee consideration of the bill that we 
could not support. So the bill that we 
are introducing today is the same as 
the bill that went to markup in 2005, 
not the bill that was reported. 

In closing, let me remind my col-
leagues that the soft money loophole 
was first opened by FEC rulings in the 
late ’70s. By the time we started work 
on BCRA, the problem had mush-
roomed and led to the scandals we saw 
in the 1996 campaign. When we passed 
BCRA, I said we would have to be vigi-
lant to make sure that the FEC en-
forced the law and that similar loop-
holes did not develop. That is what we 
are trying to do here. 

I have no doubt that if we don’t act 
on this 527 problem now, we will see 
more problems explode into scandals 
over the next few election cycles. In 
the 2004 cycle, Federal-oriented 527s 
spend $423 million. In fact, there were 
two donors who each contributed over 
$20 million. We cannot afford to wait 
until another presidential campaign 
season is in full bloom before address-
ing this problem. This FEC-ordained 
loophole threatens to further under-
mine the federal election laws. We 
must close it this year. 

By Mr. ROCKEFELLER (for him-
self, Ms. COLLINS, and Mr. NEL-
SON of Florida): 

S. 464. A bill to amend title XVIII 
and XIX of the Social Security Act to 
improve the requirements regarding 
advance directives in order to ensure 
that an individual’s health care deci-
sions are complied with, and for other 
purposes; to the Committee on Fi-
nance. 

By Mr. NELSON of Florida (for 
himself, Mr. LUGAR, Mr. ROCKE-
FELLER, Ms. COLLINS Mr. DUR-
BIN, and Mr. BINGAMAN): 

S. 465. A bill to amend titles XVIII 
and XIX of the Social Security Act and 
title III of the Public Health Service 
Act to improve access to information 
about individuals’ health care options 
and legal rights for care near the end of 
life, to promote advance care planning 
and decisionmaking so that individ-
uals’ wishes are known should they be-
come unable to speak for themselves, 
to engage health care providers in dis-
seminating information about and as-
sisting in the preparation of advance 
directives, which include living wills 
and durable powers of attorney for 
health care, and for other purposes; to 
the Committee on Finance. 
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By Mr. ROCKEFELLER (for him-

self, Mr. NELSON of Florida, and 
Mr. LUGAR): 

S. 466. A bill to amend title XVIII of 
the Social Security Act to provide for 
coverage of an end-of-life planning con-
sultation as part of an initial preven-
tive physical examination under the 
Medicare program; to the Committee 
on Finance. 

Mr. ROCKEFELLER. Mr. President, 
death is by no means an easy subject to 
talk about; nonetheless, end-of-life 
care continues to be a controversial 
topic that must be addressed. Today, I 
am introducing three bills that I hope 
will go a long way to improve end-of- 
life care in this country. Senator 
SUSAN COLLINS and I are reintroducing 
our Advance Planning and Compas-
sionate Care Act, comprehensive legis-
lation that would ensure that patients’ 
final wishes for end-of-life care are 
known, respected, and complied with. 
This legislation has been introduced in 
each Congress since the 105th Congress. 
I am hopeful that we will be able to 
move it this year. 

I am also introducing the Medicare 
End-of-Life Care Planning Act with 
Senators LUGAR and BILL NELSON. This 
important bill is based on an amend-
ment that I introduced during the Fi-
nance Committee’s consideration of 
the Deficit Reduction Act in 2005. It 
would require physician consultation 
regarding advance directives during 
the initial ‘‘Welcome to Medicare’’ 
physician visit. An end-of-life care con-
sultation during a Medicare recipient’s 
first contact with the program would 
emphasize the importance of advance 
planning and give him or her the tools 
necessary to understand advance direc-
tives, the Medicare hospice benefit, and 
other end-of-life care concerns. Having 
such a benefit in Medicare would un-
doubtedly improve patient care and 
quality at the end-of-life. 

The final bill that I would like to 
talk about today is the Advance Direc-
tives Improvement and Education Act, 
legislation that I am cosponsoring with 
Senators BILL NELSON and RICHARD 
LUGAR. The Advance Directives Im-
provement and Education Act com-
plements both of the bills I am intro-
ducing today. It includes my language 
on the ‘‘Welcome to Medicare’’ doctor’s 
visit, which I believe is critical, but it 
also includes two other important pro-
visions. It improves the policies for use 
and portability of advance directives 
across state lines, and it directs the 
Secretary of HHS to conduct a public 
education campaign on the importance 
of end-of-life planning. 

I am happy to be an author of each of 
these bills. As we have seen recently 
with the well-publicized case of Terri 
Shiavo, end-of-life decision making can 
be confusing and cause added anguish 
to an already sorrowful situation. The 
delicate nature of life and love make it 
very difficult to create strict rules gov-
erning end-of-life care, nor should we 
want to. In its present form, however, 
end-of-life planning and care for most 

Americans is perplexing, disjointed, 
and lacking an active dialogue. We can, 
and must, take action to make this 
process as easy as possible. 

It is not surprising that we face this 
problem. Health care professionals fre-
quently use terms that are too tech-
nical or confusing for the average per-
son. Patients who appear too sick to 
participate in the discussions may be 
excluded from determining their own 
destiny. And all too often the entire 
conversation never happens due to the 
discomfort of all parties involved. As a 
result, patients and families, suffer 
needlessly during these already dif-
ficult times. A report issued by the In-
stitute of Medicine Committee on Care 
at the End of Life stated that, and I 
quote, ‘‘suffering arises when the ag-
gressive use of ineffectual or intrusive 
interventions serves to prolong the pe-
riod of dying unnecessarily or to dis-
honor the dying person’s wishes about 
care. Too often, dying people and their 
families are either not aware of these 
care options, not fully apprised of the 
probable benefits and burdens of these 
various options, or are the recipients of 
care that is inconsistent with their 
wishes as expressed in written or oral 
directives.’’ 

Despite these shortcomings, the evi-
dence tells us that most people want to 
discuss advanced directives when they 
are healthy and they want their fami-
lies involved in the process. According 
to the American Psychological Asso-
ciation, almost 60 percent of individ-
uals 65 or older state that they want 
their family to be given choices about 
treatment should they become inca-
pacitated rather than leaving the deci-
sion up to physicians. How can we 
allow these serious problems to persist 
when dealing with the lives of our fam-
ily and friends? 

Death is hard to think about. Death 
is hard to talk about. And the final pe-
riod of time leading up to our death is 
hard to plan. But we must encourage 
our family, our friends, and our loved 
ones to discuss this difficult topic in an 
open and effective manner in order to 
avoid any additional pain when a loved 
one passes away. We must also provide 
them the best tools to do so. 

The legislation I am introducing 
today accomplishes this objective by 
developing standards for end-of-life 
care, facilitating opportunities for pa-
tients to discuss end-of-life issues with 
a trained professional, and authorizing 
funds for demonstration projects on in-
novative approaches to end-of-life care. 

Death is a serious, personal, and 
complicated issue that is eventually 
relevant to each and every one of us. 
Americans deserve end-of-life care that 
is effective in fulfilling individual 
wishes, avoiding unnecessary disputes, 
and, most importantly, providing qual-
ity end-of-life care. Therefore, I urge 
my colleagues to join us in improving 
end-of-life care and reducing the 
amount of grief that inevitably comes 
with losing those who we hold dear. 

I ask unanimous consent that the 
text of each of these bills be printed in 
the RECORD. 

There being no objection, the text of 
the bills was ordered to be printed in 
the RECORD, as follows: 

S. 464 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Advance Planning and Compassionate 
Care Act of 2007’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows: 
Sec. 1. Short title; table of contents. 
Sec. 2. Development of standards to assess 

end-of-life care. 
Sec. 3. Study and report by the Secretary of 

Health and Human Services re-
garding the establishment and 
implementation of a national 
uniform policy on advance di-
rectives. 

Sec. 4. Improvement of policies related to 
the use of advance directives. 

Sec. 5. National information hotline for end- 
of-life decisionmaking and hos-
pice care. 

Sec. 6. Demonstration project for innovative 
and new approaches to end-of- 
life care for Medicare, Med-
icaid, and SCHIP beneficiaries. 

Sec. 7. Establishment of End-of-Life Care 
Advisory Board. 

SEC. 2. DEVELOPMENT OF STANDARDS TO AS-
SESS END-OF-LIFE CARE. 

(a) IN GENERAL.—The Secretary of Health 
and Human Services, in consultation with 
the Administrator of the Centers for Medi-
care & Medicaid Services, the Director of the 
National Institutes of Health, the Adminis-
trator of the Agency for Health Care Policy 
and Research, and the End-of-Life Care Advi-
sory Board (established under section 7), 
shall develop outcome standards and meas-
ures to— 

(1) evaluate the performance of health care 
programs and projects that provide end-of- 
life care to individuals, including the quality 
of the care provided by such programs and 
projects; and 

(2) assess the access to, and utilization of, 
such programs and projects, including dif-
ferences in such access and utilization in 
rural and urban areas and for minority popu-
lations. 

(b) REPORT TO CONGRESS.—Not later than 2 
years after the date of enactment of this 
Act, the Secretary of Health and Human 
Services shall submit to Congress a report on 
the outcome standards and measures devel-
oped under subsection (a), together with rec-
ommendations for such legislation and ad-
ministrative actions as the Secretary con-
siders appropriate. 
SEC. 3. STUDY AND REPORT BY THE SECRETARY 

OF HEALTH AND HUMAN SERVICES 
REGARDING THE ESTABLISHMENT 
AND IMPLEMENTATION OF A NA-
TIONAL UNIFORM POLICY ON AD-
VANCE DIRECTIVES. 

(a) STUDY.— 
(1) IN GENERAL.—The Secretary of Health 

and Human Services shall conduct a thor-
ough study of all matters relating to the es-
tablishment and implementation of a na-
tional uniform policy on advance directives 
for individuals receiving items and services 
under titles XVIII and XIX of the Social Se-
curity Act (42 U.S.C. 1395 et seq.; 1396 et 
seq.). 

(2) MATTERS STUDIED.—The matters studied 
by the Secretary of Health and Human Serv-
ices under paragraph (1) shall include issues 
concerning— 

VerDate Aug 31 2005 02:28 Apr 26, 2007 Jkt 059060 PO 00000 Frm 00084 Fmt 0624 Sfmt 0634 E:\RECORD07\S31JA7.REC S31JA7pw
al

ke
r 

on
 P

R
O

D
1P

C
69

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATE S1443 January 31, 2007 
(A) family satisfaction that a patient’s 

wishes, as stated in the patient’s advance di-
rective, were carried out; 

(B) the portability of advance directives, 
including cases involving the transfer of an 
individual from 1 health care setting to an-
other; 

(C) immunity from civil liability and 
criminal responsibility for health care pro-
viders that follow the instructions in an in-
dividual’s advance directive that was validly 
executed in, and consistent with the laws of, 
the State in which it was executed; 

(D) conditions under which an advance di-
rective is operative; 

(E) revocation of an advance directive by 
an individual; 

(F) the criteria used by States for deter-
mining that an individual has a terminal 
condition; 

(G) surrogate decisionmaking regarding 
end-of-life care; 

(H) the provision of adequate palliative 
care (as defined in paragraph (3)), including 
pain management; and 

(I) adequate and timely referrals to hospice 
care programs. 

(3) PALLIATIVE CARE.—For purposes of 
paragraph (2)(H), the term ‘‘palliative care’’ 
means interdisciplinary care for individuals 
with a life-threatening illness or injury re-
lating to pain and symptom management 
and psychological, social, and spiritual needs 
and that seeks to improve the quality of life 
for the individual and the individual’s fam-
ily. 

(b) REPORT TO CONGRESS.—Not later than 
18 months after the date of enactment of this 
Act, the Secretary of Health and Human 
Services shall submit to Congress a report on 
the study conducted under subsection (a), to-
gether with recommendations for such legis-
lation and administrative actions as the Sec-
retary considers appropriate. 

(c) CONSULTATION.—In conducting the 
study and developing the report under this 
section, the Secretary of Health and Human 
Services shall consult with the End-of-Life 
Care Advisory Board (established under sec-
tion 7), the Uniform Law Commissioners, and 
other interested parties. 
SEC. 4. IMPROVEMENT OF POLICIES RELATED TO 

THE USE OF ADVANCE DIRECTIVES. 
(a) MEDICARE.—Section 1866(f) of the Social 

Security Act (42 U.S.C. 1395cc(f)) is amend-
ed— 

(1) in paragraph (1)— 
(A) in subparagraph (B), by inserting ‘‘and 

if presented by the individual, to include the 
content of such advance directive in a promi-
nent part of such record’’ before the semi-
colon at the end; 

(B) in subparagraph (D), by striking ‘‘and’’ 
after the semicolon at the end; 

(C) in subparagraph (E), by striking the pe-
riod at the end and inserting ‘‘; and’’; and 

(D) by inserting after subparagraph (E) the 
following new subparagraph: 

‘‘(F) to provide each individual with the 
opportunity to discuss issues relating to the 
information provided to that individual pur-
suant to subparagraph (A) with an appro-
priately trained professional.’’; 

(2) in paragraph (3), by striking ‘‘a writ-
ten’’ and inserting ‘‘an’’; and 

(3) by adding at the end the following new 
paragraph: 

‘‘(5)(A) An advance directive validly exe-
cuted outside of the State in which such ad-
vance directive is presented by an adult indi-
vidual to a provider of services, a Medicare 
Advantage organization, or a prepaid or eli-
gible organization shall be given the same ef-
fect by that provider or organization as an 
advance directive validly executed under the 
law of the State in which it is presented 
would be given effect. 

‘‘(B)(i) The definition of an advanced direc-
tive shall also include actual knowledge of 

instructions made while an individual was 
able to express the wishes of such individual 
with regard to health care. 

‘‘(ii) For purposes of clause (i), the term 
‘actual knowledge’ means the possession of 
information of an individual’s wishes com-
municated to the health care provider orally 
or in writing by the individual, the individ-
ual’s medical power of attorney representa-
tive, the individual’s health care surrogate, 
or other individuals resulting in the health 
care provider’s personal cognizance of these 
wishes. Other forms of imputed knowledge 
are not actual knowledge. 

‘‘(C) The provisions of this paragraph shall 
preempt any State law to the extent such 
law is inconsistent with such provisions. The 
provisions of this paragraph shall not pre-
empt any State law that provides for greater 
portability, more deference to a patient’s 
wishes, or more latitude in determining a pa-
tient’s wishes.’’. 

(b) MEDICAID.—Section 1902(w) of the So-
cial Security Act (42 U.S.C. 1396a(w)) is 
amended— 

(1) in paragraph (1)— 
(A) in subparagraph (B)— 
(i) by striking ‘‘in the individual’s medical 

record’’ and inserting ‘‘in a prominent part 
of the individual’s current medical record’’; 
and 

(ii) by inserting ‘‘and if presented by the 
individual, to include the content of such ad-
vance directive in a prominent part of such 
record’’ before the semicolon at the end; 

(B) in subparagraph (D), by striking ‘‘and’’ 
after the semicolon at the end; 

(C) in subparagraph (E), by striking the pe-
riod at the end and inserting ‘‘; and’’; and 

(D) by inserting after subparagraph (E) the 
following new subparagraph: 

‘‘(F) to provide each individual with the 
opportunity to discuss issues relating to the 
information provided to that individual pur-
suant to subparagraph (A) with an appro-
priately trained professional.’’; 

(2) in paragraph (4), by striking ‘‘a writ-
ten’’ and inserting ‘‘an’’; and 

(3) by adding at the end the following para-
graph: 

‘‘(6)(A) An advance directive validly exe-
cuted outside of the State in which such ad-
vance directive is presented by an adult indi-
vidual to a provider or organization shall be 
given the same effect by that provider or or-
ganization as an advance directive validly 
executed under the law of the State in which 
it is presented would be given effect. 

‘‘(B)(i) The definition of an advanced direc-
tive shall also include actual knowledge of 
instructions made while an individual was 
able to express the wishes of such individual 
with regard to health care. 

‘‘(ii) For purposes of clause (i), the term 
‘actual knowledge’ means the possession of 
information of an individual’s wishes com-
municated to the health care provider orally 
or in writing by the individual, the individ-
ual’s medical power of attorney representa-
tive, the individual’s health care surrogate, 
or other individuals resulting in the health 
care provider’s personal cognizance of these 
wishes. Other forms of imputed knowledge 
are not actual knowledge. 

‘‘(C) The provisions of this paragraph shall 
preempt any State law to the extent such 
law is inconsistent with such provisions. The 
provisions of this paragraph shall not pre-
empt any State law that provides for greater 
portability, more deference to a patient’s 
wishes, or more latitude in determining a pa-
tient’s wishes.’’. 

(c) STUDY AND REPORT REGARDING IMPLE-
MENTATION.— 

(1) STUDY.—The Secretary of Health and 
Human Services shall conduct a study re-
garding the implementation of the amend-
ments made by subsections (a) and (b). 

(2) REPORT.—Not later than 18 months 
after the date of enactment of this Act, the 
Secretary of Health and Human Services 
shall submit to Congress a report on the 
study conducted under paragraph (1), to-
gether with recommendations for such legis-
lation and administrative actions as the Sec-
retary considers appropriate. 

(d) EFFECTIVE DATES.— 
(1) IN GENERAL.—Subject to paragraph (2), 

the amendments made by subsections (a) and 
(b) shall apply to provider agreements and 
contracts entered into, renewed, or extended 
under title XVIII of the Social Security Act 
(42 U.S.C. 1395 et seq.), and to State plans 
under title XIX of such Act (42 U.S.C. 1396 et 
seq.), on or after such date as the Secretary 
of Health and Human Services specifies, but 
in no case may such date be later than 1 year 
after the date of enactment of this Act. 

(2) EXTENSION OF EFFECTIVE DATE FOR 
STATE LAW AMENDMENT.—In the case of a 
State plan under title XIX of the Social Se-
curity Act (42 U.S.C. 1396 et seq.) which the 
Secretary of Health and Human Services de-
termines requires State legislation in order 
for the plan to meet the additional require-
ments imposed by the amendments made by 
subsection (b), the State plan shall not be re-
garded as failing to comply with the require-
ments of such title solely on the basis of its 
failure to meet these additional require-
ments before the first day of the first cal-
endar quarter beginning after the close of 
the first regular session of the State legisla-
ture that begins after the date of enactment 
of this Act. For purposes of the previous sen-
tence, in the case of a State that has a 2-year 
legislative session, each year of the session 
is considered to be a separate regular session 
of the State legislature. 
SEC. 5. NATIONAL INFORMATION HOTLINE FOR 

END-OF-LIFE DECISIONMAKING AND 
HOSPICE CARE. 

The Secretary of Health and Human Serv-
ices, acting through the Administrator of 
the Centers for Medicare & Medicaid Serv-
ices, shall operate directly, or by grant, con-
tract, or interagency agreement, out of funds 
otherwise appropriated to the Secretary, a 
clearinghouse and a 24-hour toll-free tele-
phone hotline in order to provide consumer 
information about advance directives (as de-
fined in section 1866(f)(3) of the Social Secu-
rity Act (42 U.S.C. 1395cc(f)(3)), as amended 
by section 4(a)), end-of-life decisionmaking, 
and available end-of-life and hospice care 
services. In carrying out the preceding sen-
tence, the Administrator may designate an 
existing clearinghouse and 24-hour toll-free 
telephone hotline or, if no such entity is ap-
propriate, may establish a new clearinghouse 
and a 24-hour toll-free telephone hotline. 
SEC. 6. DEMONSTRATION PROJECT FOR INNOVA-

TIVE AND NEW APPROACHES TO 
END-OF-LIFE CARE FOR MEDICARE, 
MEDICAID, AND SCHIP BENE-
FICIARIES. 

(a) ESTABLISHMENT.— 
(1) IN GENERAL.—The Secretary, acting 

through the Administrator of the Centers for 
Medicare & Medicaid Services, shall conduct 
a demonstration project under which the 
Secretary contracts with entities operating 
programs in order to develop new and inno-
vative approaches to providing end-of-life 
care to Medicare beneficiaries, Medicaid 
beneficiaries, and SCHIP beneficiaries. 

(2) APPLICATION.—Any entity seeking to 
participate in the demonstration project 
shall submit to the Secretary an application 
in such form and manner as the Secretary 
may require. 

(3) DURATION.—The authority of the Sec-
retary to conduct the demonstration project 
shall terminate at the end of the 5-year pe-
riod beginning on the date the Secretary im-
plements the demonstration project. 
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(b) SELECTION CRITERIA.— 
(1) IN GENERAL.—Subject to paragraphs (2) 

and (3), in selecting entities to participate in 
the demonstration project, the Secretary 
shall select entities that will allow for pro-
grams to be conducted in a variety of States, 
in an array of care settings, and that re-
flect— 

(A) a balance between urban and rural set-
tings; 

(B) cultural diversity; and 
(C) various modes of medical care and in-

surance, such as fee-for-service, preferred 
provider organizations, health maintenance 
organizations, hospice care, home care serv-
ices, long-term care, pediatric care, and inte-
grated delivery systems. 

(2) PREFERENCES.—The Secretary shall give 
preference to entities operating programs 
that— 

(A) will serve Medicare beneficiaries, Med-
icaid beneficiaries, or SCHIP beneficiaries 
who are dying of illnesses that are most 
prevalent under the Medicare program, the 
Medicaid program, or SCHIP, respectively; 
and 

(B) appear capable of sustained service and 
broad replication at a reasonable cost within 
commonly available organizational struc-
tures. 

(3) SELECTION OF PROGRAM THAT PROVIDES 
PEDIATRIC END-OF-LIFE CARE.—The Secretary 
shall ensure that at least 1 of the entities se-
lected to participate in the demonstration 
project operates a program that provides pe-
diatric end-of-life care. 

(c) EVALUATION OF PROGRAMS.— 
(1) IN GENERAL.—Each program operated by 

an entity under the demonstration project 
shall be evaluated at such regular intervals 
as the Secretary determines are appropriate. 

(2) USE OF PRIVATE ENTITIES TO CONDUCT 
EVALUATIONS.—The Secretary, in consulta-
tion with the End-of-Life Care Advisory 
Board (established under section 7), shall 
contract with 1 or more private entities to 
coordinate and conduct the evaluations 
under paragraph (1). Such a contract may 
not be awarded to an entity selected to par-
ticipate in the demonstration project. 

(3) REQUIREMENTS FOR EVALUATIONS.— 
(A) USE OF OUTCOME MEASURES AND STAND-

ARDS.—In coordinating and conducting an 
evaluation of a program conducted under the 
demonstration project, an entity shall use 
the outcome standards and measures re-
quired to be developed under section 2 as 
soon as those standards and measures are 
available. 

(B) ELEMENTS OF EVALUATION.—In addition 
to the use of the outcome standards and 
measures under subparagraph (A), an evalua-
tion of a program conducted under the dem-
onstration project shall include the fol-
lowing: 

(i) A comparison of the quality of care pro-
vided by, and of the outcomes for Medicare 
beneficiaries, Medicaid beneficiaries, and 
SCHIP beneficiaries, and the families of such 
beneficiaries enrolled in, the program being 
evaluated to the quality of care and out-
comes for such individuals that would have 
resulted if care had been provided under ex-
isting delivery systems. 

(ii) An analysis of how ongoing measures of 
quality and accountability for improvement 
and excellence could be incorporated into 
the program being evaluated. 

(iii) A comparison of the costs of the care 
provided to Medicare beneficiaries, Medicaid 
beneficiaries, and SCHIP beneficiaries under 
the program being evaluated to the costs of 
such care that would have been incurred 
under the Medicare program, the Medicaid 
program, and SCHIP if such program had not 
been conducted. 

(iv) An analysis of whether the program 
being evaluated implements practices or pro-

cedures that result in improved patient out-
comes, resource utilization, or both. 

(v) An analysis of— 
(I) the population served by the program 

being evaluated; and 
(II) how accurately that population re-

flects the total number of Medicare bene-
ficiaries, Medicaid beneficiaries, and SCHIP 
beneficiaries residing in the area who are in 
need of services offered by such program. 

(vi) An analysis of the eligibility require-
ments and enrollment procedures for the 
program being evaluated. 

(vii) An analysis of the services provided to 
beneficiaries enrolled in the program being 
evaluated and the utilization rates for such 
services. 

(viii) An analysis of the structure for the 
provision of specific services under the pro-
gram being evaluated. 

(ix) An analysis of the costs of providing 
specific services under the program being 
evaluated. 

(x) An analysis of any procedures for offer-
ing Medicare beneficiaries, Medicaid bene-
ficiaries, and SCHIP beneficiaries enrolled in 
the program being evaluated a choice of 
services and how the program responds to 
the preferences of such beneficiaries. 

(xi) An analysis of the quality of care pro-
vided to, and of the outcomes for, Medicare 
beneficiaries, Medicaid beneficiaries, and 
SCHIP beneficiaries, and the families of such 
beneficiaries, that are enrolled in the pro-
gram being evaluated. 

(xii) An analysis of any ethical, cultural, 
or legal concerns— 

(I) regarding the program being evaluated; 
and 

(II) with the replication of such program in 
other settings. 

(xiii) An analysis of any changes to regula-
tions or of any additional funding that would 
result in more efficient procedures or im-
proved outcomes under the program being 
evaluated. 

(d) WAIVER AUTHORITY.—The Secretary 
may waive compliance with any of the re-
quirements of titles XI, XVIII, XIX, and XXI 
of the Social Security Act (42 U.S.C. 1301 et 
seq.; 1395 et seq.; 1396 et seq.; 1397aa et seq.) 
which, if applied, would prevent the dem-
onstration project carried out under this sec-
tion from effectively achieving the purpose 
of such project. 

(e) REPORTS TO CONGRESS.— 
(1) ANNUAL REPORTS BY SECRETARY.— 
(A) IN GENERAL.—Beginning 1 year after 

the date of enactment of this Act, and annu-
ally thereafter, the Secretary shall submit 
to Congress a report on the demonstration 
project and on the quality of end-of-life care 
under the Medicare program, the Medicaid 
program, and SCHIP, together with rec-
ommendations for such legislation and ad-
ministrative actions as the Secretary con-
siders appropriate. 

(B) SUMMARY OF RECENT STUDIES.—A report 
submitted under subparagraph (A) shall in-
clude a summary of any recent studies and 
advice from experts in the health care field 
regarding the ethical, cultural, and legal 
issues that may arise when attempting to 
improve the health care system to meet the 
needs of individuals with serious and eventu-
ally terminal conditions. 

(C) CONTINUATION OR REPLICATION OF DEM-
ONSTRATION PROJECTS.—The first report sub-
mitted under subparagraph (A) after the 3- 
year anniversary of the date the Secretary 
implements the demonstration project shall 
include recommendations regarding whether 
such demonstration project should be contin-
ued beyond the period described in sub-
section (a)(3) and whether broad replication 
of any of the programs conducted under the 
demonstration project should be initiated. 

(2) REPORT BY END-OF-LIFE CARE ADVISORY 
BOARD ON DEMONSTRATION PROJECT.— 

(A) IN GENERAL.—Not later than 2 years 
after the conclusion of the demonstration 
project, the End-of-Life Advisory Board shall 
submit a report to the Secretary and Con-
gress on such project. 

(B) CONTENTS.—The report submitted 
under subparagraph (A) shall contain— 

(i) an evaluation of the effectiveness of the 
demonstration project; and 

(ii) recommendations for such legislation 
and administrative actions as the Board con-
siders appropriate. 

(f) FUNDING.—There are appropriated such 
sums as are necessary for conducting the 
demonstration project and for preparing and 
submitting the reports required under sub-
section (e)(1). 

(g) DEFINITIONS.—In this section: 
(1) DEMONSTRATION PROJECT.—The term 

‘‘demonstration project’’ means the dem-
onstration project conducted under this sec-
tion. 

(2) MEDICAID BENEFICIARIES.—The term 
‘‘Medicaid beneficiaries’’ means individuals 
who are enrolled in the State Medicaid pro-
gram. 

(3) MEDICAID PROGRAM.—The term ‘‘Med-
icaid program’’ means the health care pro-
gram under title XIX of the Social Security 
Act (42 U.S.C. 1395 et seq.). 

(4) MEDICARE BENEFICIARIES.—The term 
‘‘Medicare beneficiaries’’ means individuals 
who are entitled to, or enrolled for, benefits 
under part A or enrolled for benefits under 
part B of the Medicare program. 

(5) MEDICARE PROGRAM.—The term ‘‘Medi-
care program’’ means the health care pro-
gram under title XVIII of the Social Secu-
rity Act (42 U.S.C. 1395 et seq.). 

(6) SCHIP.—The term ‘‘SCHIP’’ means the 
State children’s health insurance program 
under title XXI of the Social Security Act 
(42 U.S.C. 1397aa et seq.). 

(7) SCHIP BENEFICIARY.—The term ‘‘SCHIP 
beneficiary’’ means an individual who is en-
rolled in SCHIP. 

(8) SECRETARY.—The term ‘‘Secretary’’ 
means the Secretary of Health and Human 
Services. 
SEC. 7. ESTABLISHMENT OF END-OF-LIFE CARE 

ADVISORY BOARD. 
(a) ESTABLISHMENT.—There is established 

within the Department of Health and Human 
Services an End-of-Life Care Advisory Board 
(in this section referred to as the ‘‘Board’’). 

(b) STRUCTURE AND MEMBERSHIP.— 
(1) IN GENERAL.—The Board shall be com-

posed of 15 members who shall be appointed 
by the Secretary of Health and Human Serv-
ices (in this section referred to as the ‘‘Sec-
retary’’). 

(2) REQUIRED REPRESENTATION.—The Sec-
retary shall ensure that the following 
groups, organizations, and associations are 
represented in the membership of the Board: 

(A) An end-of-life consumer advocacy orga-
nization. 

(B) A senior citizen advocacy organization. 
(C) A physician-based hospice or palliative 

care organization. 
(D) A nurse-based hospice or palliative care 

organization. 
(E) A hospice or palliative care provider 

organization. 
(F) A hospice or palliative care representa-

tive that serves the veterans population. 
(G) A physician-based medical association. 
(H) A physician-based pediatric medical as-

sociation. 
(I) A home health-based nurses association. 
(J) A hospital-based or health system- 

based palliative care group. 
(K) A children-based or family-based hos-

pice resource group. 
(L) A cancer pain management resource 

group. 
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(M) A cancer research and policy advocacy 

group. 
(N) An end-of-life care policy advocacy 

group. 
(O) An interdisciplinary end-of-life care 

academic institution. 
(3) ETHNIC DIVERSITY REQUIREMENT.—The 

Secretary shall ensure that the members of 
the Board appointed under paragraph (1) rep-
resent the ethnic diversity of the United 
States. 

(4) PROHIBITION.—No individual who is a 
Federal officer or employee may serve as a 
member of the Board. 

(5) TERMS OF APPOINTMENT.—Each member 
of the Board shall serve for a term deter-
mined appropriate by the Secretary. 

(6) CHAIRPERSON.—The Secretary shall des-
ignate a member of the Board as chair-
person. 

(c) MEETINGS.—The Board shall meet at the 
call of the chairperson but not less often 
than every 3 months. 

(d) DUTIES.— 
(1) IN GENERAL.—The Board shall advise the 

Secretary on all matters related to the fur-
nishing of end-of-life care to individuals. 

(2) SPECIFIC DUTIES.—The specific duties of 
the Board are as follows: 

(A) CONSULTING.—The Board shall consult 
with the Secretary regarding— 

(i) the development of the outcome stand-
ards and measures under section 2; 

(ii) conducting the study and submitting 
the report under section 3; and 

(iii) the selection of private entities to 
conduct evaluations pursuant to section 
6(c)(2). 

(B) REPORT ON DEMONSTRATION PROJECT.— 
The Board shall submit the report required 
under section 6(e)(2). 

(e) MEMBERS TO SERVE WITHOUT COMPENSA-
TION.— 

(1) IN GENERAL.—All members of the Board 
shall serve on the Board without compensa-
tion for such service. 

(2) TRAVEL EXPENSES.—The members of the 
Board shall be allowed travel expenses, in-
cluding per diem in lieu of subsistence, at 
rates authorized for employees of agencies 
under subchapter I of chapter 57 of title 5, 
United States Code, while away from their 
homes or regular places of business in the 
performance of services for the Board. 

(f) STAFF.— 
(1) IN GENERAL.—The chairperson of the 

Board may, without regard to the civil serv-
ice laws and regulations, appoint and termi-
nate an executive director and such other ad-
ditional personnel as may be necessary to 
enable the Board to perform its duties. The 
employment of an executive director shall be 
subject to confirmation by the Board. 

(2) COMPENSATION.—The chairperson of the 
Board may fix the compensation of the exec-
utive director and other personnel without 
regard to chapter 51 and subchapter III of 
chapter 53 of title 5, United States Code, re-
lating to classification of positions and Gen-
eral Schedule pay rates, except that the rate 
of pay for the executive director and other 
personnel may not exceed the rate payable 
for level V of the Executive Schedule under 
section 5316 of such title. 

(3) PERSONNEL AS FEDERAL EMPLOYEES.— 
(A) IN GENERAL.—The executive director 

and any personnel of the Board who are em-
ployees shall be employees under section 2105 
of title 5, United States Code, for purposes of 
chapters 63, 81, 83, 84, 85, 87, 89, and 90 of that 
title. 

(B) MEMBERS OF BOARD.—Subparagraph (A) 
shall not be construed to apply to members 
of the Board. 

(g) DETAIL OF GOVERNMENT EMPLOYEES.— 
Any Federal Government employee may be 
detailed to the Board without additional re-
imbursement (other than the employee’s reg-

ular compensation), and such detail shall be 
without interruption or loss of civil service 
status or privilege. 

(h) PROCUREMENT OF TEMPORARY AND 
INTERMITTENT SERVICES.—The chairperson of 
the Board may procure temporary and inter-
mittent services under section 3109(b) of title 
5, United States Code, at rates for individ-
uals which do not exceed the daily equiva-
lent of the annual rate of basic pay pre-
scribed for level V of the Executive Schedule 
under section 5316 of such title. 

(i) FEDERAL ADVISORY COMMITTEE ACT.— 
Section 14 of the Federal Advisory Com-
mittee Act (5 U.S.C. App.) shall not apply to 
the Board. 

(j) TERMINATION.—The Board shall termi-
nate 90 days after the date on which the 
Board submits the report under section 
6(e)(2). 

(k) FUNDING.—Funding for the operation of 
the Board shall be from amounts otherwise 
appropriated to the Department of Health 
and Human Services. 

S. 465 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Advance Di-
rectives Improvement and Education Act of 
2007’’. 
SEC. 2. ADVANCE DIRECTIVES. 

(a) FINDINGS.—Congress makes the fol-
lowing findings: 

(1) Every year 2,500,000 people die in the 
United States. Eighty percent of those peo-
ple die in institutions such as hospitals, 
nursing homes, and other facilities. Chronic 
illnesses, such as cancer and heart disease, 
account for 2 out of every 3 deaths. 

(2) In 1997, the Supreme Court of the 
United States, in its decisions in Washington 
v. Glucksberg and Vacco v. Quill, reaffirmed 
the constitutional right of competent adults 
to refuse unwanted medical treatment. In 
those cases, the Court stressed the use of ad-
vance directives as a means of safeguarding 
that right should those adults become in-
capable of deciding for themselves. 

(3) A survey published in 2005 estimated 
that the overall prevalence of advance direc-
tives is 29 percent of the general population, 
despite the passage of the Patient Self-De-
termination Act in 1990, which requires that 
health care providers tell patients about ad-
vance directives. 

(4) Competent adults should complete ad-
vance care plans stipulating their health 
care decisions in the event that they become 
unable to speak for themselves. Through the 
execution of advance directives, including 
living wills and durable powers of attorney 
for health care according to the laws of the 
State in which they reside, individuals can 
protect their right to express their wishes 
and have them respected. 

(b) PURPOSES.—The purposes of this section 
are to improve access to information about 
individuals’ health care options and legal 
rights for care near the end of life, to pro-
mote advance care planning and decision-
making so that individuals’ wishes are 
known should they become unable to speak 
for themselves, to engage health care pro-
viders in disseminating information about 
and assisting in the preparation of advance 
directives, which include living wills and du-
rable powers of attorney for health care, and 
for other purposes. 

(c) MEDICARE COVERAGE OF END-OF-LIFE 
PLANNING AND CONSULTATIONS AS PART OF 
INITIAL PREVENTIVE PHYSICAL EXAMINA-
TION.— 

(1) IN GENERAL.—Section 1861(ww) of the 
Social Security Act (42 U.S.C. 1395x(ww)) is 
amended— 

(A) in paragraph (1), by striking ‘‘para-
graph (2),’’ and inserting ‘‘paragraph (2) and 
an end-of-life planning consultation (as de-
fined in paragraph (3)),’’; and 

(B) by adding at the end the following new 
paragraph: 

‘‘(3) For purposes of paragraph (1), the 
term ‘end-of-life planning consultation’ 
means a consultation between the physician 
and an individual regarding— 

‘‘(A) the importance of preparing advance 
directives in case an injury or illness causes 
the individual to be unable to make health 
care decisions; 

‘‘(B) the situations in which an advance di-
rective is likely to be relied upon; 

‘‘(C) the reasons that the development of a 
comprehensive end-of-life plan is beneficial 
and the reasons that such a plan should be 
updated periodically as the health of the in-
dividual changes; 

‘‘(D) the identification of resources that an 
individual may use to determine the require-
ments of the State in which such individual 
resides so that the treatment wishes of that 
individual will be carried out if the indi-
vidual is unable to communicate those wish-
es, including requirements regarding the des-
ignation of a surrogate decision maker 
(health care proxy); and 

‘‘(E) whether or not the physician is will-
ing to follow the individual’s wishes as ex-
pressed in an advance directive.’’. 

(2) EFFECTIVE DATE.—The amendments 
made by paragraph (1) shall apply to initial 
preventive physical examinations provided 
on or after January 1, 2008. 

(d) IMPROVEMENT OF POLICIES RELATED TO 
THE USE AND PORTABILITY OF ADVANCE DIREC-
TIVES.— 

(1) MEDICARE.—Section 1866(f) of the Social 
Security Act (42 U.S.C. 1395cc(f)) is amend-
ed— 

(A) in paragraph (1)— 
(i) in subparagraph (B), by inserting ‘‘and 

if presented by the individual (or on behalf of 
the individual), to include the content of 
such advance directive in a prominent part 
of such record’’ before the semicolon at the 
end; 

(ii) in subparagraph (D), by striking ‘‘and’’ 
after the semicolon at the end; 

(iii) in subparagraph (E), by striking the 
period at the end and inserting ‘‘; and’’; and 

(iv) by inserting after subparagraph (E) the 
following new subparagraph: 

‘‘(F) to provide each individual with the 
opportunity to discuss issues relating to the 
information provided to that individual pur-
suant to subparagraph (A) with an appro-
priately trained professional.’’; 

(B) in paragraph (3), by striking ‘‘a writ-
ten’’ and inserting ‘‘an’’; and 

(C) by adding at the end the following new 
paragraph: 

‘‘(5)(A) In addition to the requirements of 
paragraph (1), a provider of services, Medi-
care Advantage organization, or prepaid or 
eligible organization (as the case may be) 
shall give effect to an advance directive exe-
cuted outside the State in which such direc-
tive is presented, even one that does not ap-
pear to meet the formalities of execution, 
form, or language required by the State in 
which it is presented to the same extent as 
such provider or organization would give ef-
fect to an advance directive that meets such 
requirements, except that a provider or orga-
nization may decline to honor such a direc-
tive if the provider or organization can rea-
sonably demonstrate that it is not an au-
thentic expression of the individual’s wishes 
concerning his or her health care. Nothing in 
this paragraph shall be construed to author-
ize the administration of medical treatment 
otherwise prohibited by the laws of the State 
in which the directive is presented. 

‘‘(B) The provisions of this paragraph shall 
preempt any State law to the extent such 

VerDate Aug 31 2005 02:28 Apr 26, 2007 Jkt 059060 PO 00000 Frm 00087 Fmt 0624 Sfmt 0634 E:\RECORD07\S31JA7.REC S31JA7pw
al

ke
r 

on
 P

R
O

D
1P

C
69

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATES1446 January 31, 2007 
law is inconsistent with such provisions. The 
provisions of this paragraph shall not pre-
empt any State law that provides for greater 
portability, more deference to a patient’s 
wishes, or more latitude in determining a pa-
tient’s wishes.’’. 

(2) MEDICAID.—Section 1902(w) of the Social 
Security Act (42 U.S.C. 1396a(w)) is amend-
ed— 

(A) in paragraph (1)— 
(i) in subparagraph (B)— 
(I) by striking ‘‘in the individual’s medical 

record’’ and inserting ‘‘in a prominent part 
of the individual’s current medical record’’; 
and 

(II) by inserting ‘‘and if presented by the 
individual (or on behalf of the individual), to 
include the content of such advance direc-
tive in a prominent part of such record’’ be-
fore the semicolon at the end; 

(ii) in subparagraph (D), by striking ‘‘and’’ 
after the semicolon at the end; 

(iii) in subparagraph (E), by striking the 
period at the end and inserting ‘‘; and’’; and 

(iv) by inserting after subparagraph (E) the 
following new subparagraph: 

‘‘(F) to provide each individual with the 
opportunity to discuss issues relating to the 
information provided to that individual pur-
suant to subparagraph (A) with an appro-
priately trained professional.’’; 

(B) in paragraph (4), by striking ‘‘a writ-
ten’’ and inserting ‘‘an’’; and 

(C) by adding at the end the following 
paragraph: 

‘‘(6)(A) In addition to the requirements of 
paragraph (1), a provider or organization (as 
the case may be) shall give effect to an ad-
vance directive executed outside the State in 
which such directive is presented, even one 
that does not appear to meet the formalities 
of execution, form, or language required by 
the State in which it is presented to the 
same extent as such provider or organization 
would give effect to an advance directive 
that meets such requirements, except that a 
provider or organization may decline to 
honor such a directive if the provider or or-
ganization can reasonably demonstrate that 
it is not an authentic expression of the indi-
vidual’s wishes concerning his or her health 
care. Nothing in this paragraph shall be con-
strued to authorize the administration of 
medical treatment otherwise prohibited by 
the laws of the State in which the directive 
is presented. 

‘‘(B) The provisions of this paragraph shall 
preempt any State law to the extent such 
law is inconsistent with such provisions. The 
provisions of this paragraph shall not pre-
empt any State law that provides for greater 
portability, more deference to a patient’s 
wishes, or more latitude in determining a pa-
tient’s wishes.’’. 

(3) EFFECTIVE DATES.— 
(A) IN GENERAL.—Subject to subparagraph 

(B), the amendments made by paragraphs (1) 
and (2) shall apply to provider agreements 
and contracts entered into, renewed, or ex-
tended under title XVIII of the Social Secu-
rity Act (42 U.S.C. 1395 et seq.), and to State 
plans under title XIX of such Act (42 U.S.C. 
1396 et seq.), on or after such date as the Sec-
retary of Health and Human Services speci-
fies, but in no case may such date be later 
than 1 year after the date of enactment of 
this Act. 

(B) EXTENSION OF EFFECTIVE DATE FOR 
STATE LAW AMENDMENT.—In the case of a 
State plan under title XIX of the Social Se-
curity Act (42 U.S.C. 1396 et seq.) which the 
Secretary of Health and Human Services de-
termines requires State legislation in order 
for the plan to meet the additional require-
ments imposed by the amendments made by 
paragraph (2), the State plan shall not be re-
garded as failing to comply with the require-
ments of such title solely on the basis of its 

failure to meet these additional require-
ments before the first day of the first cal-
endar quarter beginning after the close of 
the first regular session of the State legisla-
ture that begins after the date of enactment 
of this Act. For purposes of the previous sen-
tence, in the case of a State that has a 2-year 
legislative session, each year of the session 
is considered to be a separate regular session 
of the State legislature. 

(e) INCREASING AWARENESS OF THE IMPOR-
TANCE OF END-OF-LIFE PLANNING.—Title III 
of the Public Health Service Act (42 U.S.C. 
241 et seq.) is amended by adding at the end 
the following new part: 
‘‘PART R—PROGRAMS TO INCREASE 

AWARENESS OF ADVANCE DIRECTIVE 
PLANNING ISSUES 

‘‘SEC. 399Z–1. ADVANCE DIRECTIVE EDUCATION 
CAMPAIGNS AND INFORMATION 
CLEARINGHOUSES. 

‘‘(a) ADVANCE DIRECTIVE EDUCATION CAM-
PAIGN.—The Secretary shall, directly or 
through grants awarded under subsection (c), 
conduct a national public education cam-
paign— 

‘‘(1) to raise public awareness of the impor-
tance of planning for care near the end of 
life; 

‘‘(2) to improve the public’s understanding 
of the various situations in which individ-
uals may find themselves if they become un-
able to express their health care wishes; 

‘‘(3) to explain the need for readily avail-
able legal documents that express an individ-
ual’s wishes, through advance directives (in-
cluding living wills, comfort care orders, and 
durable powers of attorney for health care); 
and 

‘‘(4) to educate the public about the avail-
ability of hospice care and palliative care. 

‘‘(b) INFORMATION CLEARINGHOUSE.—The 
Secretary, directly or through grants award-
ed under subsection (c), shall provide for the 
establishment of a national, toll-free, infor-
mation clearinghouse as well as clearing-
houses that the public may access to find out 
about State-specific information regarding 
advance directive and end-of-life decisions. 

‘‘(c) GRANTS.— 
‘‘(1) IN GENERAL.—The Secretary shall use 

at least 60 percent of the funds appropriated 
under subsection (d) for the purpose of 
awarding grants to public or nonprofit pri-
vate entities (including States or political 
subdivisions of a State), or a consortium of 
any of such entities, for the purpose of con-
ducting education campaigns under sub-
section (a) and establishing information 
clearinghouses under subsection (b). 

‘‘(2) PERIOD.—Any grant awarded under 
paragraph (1) shall be for a period of 3 years. 

‘‘(d) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
carry out this section $25,000,000.’’. 

(f) GAO STUDY AND REPORT ON ESTABLISH-
MENT OF NATIONAL ADVANCE DIRECTIVE REG-
ISTRY.— 

(1) STUDY.—The Comptroller General of the 
United States shall conduct a study on the 
feasibility of a national registry for advance 
directives, taking into consideration the 
constraints created by the privacy provisions 
enacted as a result of the Health Insurance 
Portability and Accountability Act of 1996 
(Public Law 104–191). 

(2) REPORT.—Not later than 18 months 
after the date of enactment of this Act, the 
Comptroller General of the United States 
shall submit to Congress a report on the 
study conducted under paragraph (1) to-
gether with recommendations for such legis-
lation and administrative action as the 
Comptroller General of the United States de-
termines to be appropriate. 

(g) EFFECTIVE DATE.—Except as provided in 
subsections (c) and (d), this section and the 

amendments made by this section shall take 
effect on the date of enactment of this Act. 

Mr. NELSON of Florida. Mr. Presi-
dent, I am pleased to be joined by my 
colleagues and cosponsors Senators 
JAY ROCKEFELLER and RICHARD LUGAR 
as we introduce the Advance Directives 
Improvement and Education Act of 
2007. 

The Advance Directives Improve-
ment and Education Act of 2007 has a 
simple purpose: to encourage all adults 
in America, especially those 65 and 
older, to think about, talk about and 
write down their wishes for medical 
care near the end of life should they be-
come unable to make decisions for 
themselves. Advance directives, which 
include a living will stating the indi-
vidual’s preferences for care, and a 
power of attorney for health care, are 
critical documents that each of us 
should have. The goal is clear, but 
reaching it requires that we educate 
the public about the importance of ad-
vance directives, offer opportunities 
for discussion of the issues, and rein-
force the requirement that health care 
providers honor patients’ wishes. This 
bill is designed to do just that. 

The Advance Directives Improve-
ment and Education Act of 2007 would 
encourage new Medicare beneficiaries 
to prepare advance directives by in-
cluding a physician consultation on ad-
vance directives in each ‘‘Welcome to 
Medicare’’ physical exam. This initial 
consultation would cover the impor-
tance of preparing advance directives, 
when these documents are most likely 
to be used, and where to find additional 
resources and information. The con-
versation will also enable physicians to 
learn about their patients’ wishes, 
fears, religious beliefs, and life experi-
ences that might influence their med-
ical care wishes. These are important 
aspects of a physician-patient relation-
ship that are too often unaddressed. 

Another part of our bill would pro-
vide funds for the Department of 
Health and Human Services, HHS, to 
conduct a public education campaign 
to raise awareness of the importance of 
planning for care near the end of life. 
This campaign would explain what ad-
vance directives are, where they are 
available, what questions need to be 
asked and answered, and what to do 
with the executed documents. HHS, di-
rectly or through grants, would also es-
tablish an information clearinghouse 
where consumers could receive State- 
specific information and consumer- 
friendly documents and publications. 

The bill also contains language that 
would make all advance directives 
‘‘portable,’’ that is, useful from one 
State to another. If an out-of-State di-
rective is presented, it will be pre-
sumed valid unless the health care pro-
vider can reasonably demonstrate that 
it is not an authentic expression of the 
individual’s wishes concerning his or 
her health care. 

We all know about the tragic situa-
tion that occurred in Florida with 
Terri Schiavo and her family. She was 
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a young woman who was the subject of 
a debate about her treatment between 
her husband and her parents, a debate 
that was a court case and a legislative 
quagmire. Most experts agree that if 
she had an advance directive that made 
her wishes clear and named a health 
care proxy, there would have been no 
question as to who could decide the 
course of her care. 

One of the great legacies of Terri 
Schiavo’s life will be that she began a 
national dialogue about end-of-life care 
and got people discussing living wills. 
Regardless of our views on the ethical, 
legal and constitutional issues sur-
rounding her case, we all can agree 
that more people now than ever know 
the importance of having end-of-life 
discussions with their family, doctor, 
clergy or attorney. This bill would 
build upon this national dialogue and 
encourage more Americans to learn 
about and fill out advance directives. 

This body is a legislative institution, 
not a medical one. We cannot legislate 
good medical care or compassion. What 
we can do, what I hope we will do, is to 
enact this bill so that the American 
public can participate in improving 
end-of-life care. If we can do that, we 
will have done a great deal. 

S. 466 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Medicare 
End-of-Life Care Planning Act of 2007’’. 
SEC. 2. MEDICARE COVERAGE OF AN END-OF- 

LIFE PLANNING CONSULTATION AS 
PART OF AN INITIAL PREVENTIVE 
PHYSICAL EXAMINATION. 

(a) IN GENERAL.—Section 1861(ww) of the 
Social Security Act (42 U.S.C. 1395x(ww)) is 
amended— 

(1) in paragraph (1), by striking ‘‘paragraph 
(2),’’ and inserting ‘‘paragraph (2) and an 
end-of-life planning consultation (as defined 
in paragraph (3)),’’; and 

(2) by adding at the end the following new 
paragraph: 

‘‘(3) For purposes of paragraph (1), the 
term ‘end-of-life planning consultation’ 
means a consultation between the physician 
and an individual regarding— 

‘‘(A) the importance of preparing advance 
directives in case an injury or illness causes 
the individual to be unable to make health 
care decisions; 

‘‘(B) the situations in which an advance di-
rective is likely to be relied upon; 

‘‘(C) the reasons why the development of a 
comprehensive end-of-life plan is beneficial 
and the reasons why such a plan should be 
updated periodically as the health of the in-
dividual changes; 

‘‘(D) the identification of resources that an 
individual may use to determine the require-
ments of the State in which such individual 
resides so that the treatment wishes of that 
individual will be carried out if the indi-
vidual is unable to communicate those wish-
es, including requirements regarding the des-
ignation of a surrogate decision maker 
(health care proxy); and 

‘‘(E) whether or not the physician is will-
ing to follow the individual’s wishes as ex-
pressed in an advance directive.’’. 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to initial 
preventive physical examinations provided 
on or after January 1, 2008. 

By Mr. DODD (for himself, Mr. 
GRASSLEY, Mr. WYDEN, Mr. 
BINGAMAN, Mr. DURBIN, and Mr. 
HARKIN): 

S. 467. A bill to amend the Public 
Health Service Act to expand the clin-
ical trials drug data bank; to the Com-
mittee on Health, Education, Labor 
and Pensions. 

By Mr. GRASSLEY (for himself, 
Mr. DODD, Ms. MIKULSKI, and 
Mr. BINGAMAN): 

S. 468. A bill to amend the Federal 
Food, Drug, and Cosmetic Act with re-
spect to drug safety, and for other pur-
poses; to the Committee on Health, 
Education, Labor, and Pensions. 

Mr. DODD. Mr. President, I rise 
today to introduce the Fair Access to 
Clinical Trials (FACT) Act. I want to 
begin by thanking Senators GRASSLEY, 
WYDEN, BINGAMAN, DURBIN, and HARKIN 
for joining me in introducing this leg-
islation. I also would like to recognize 
the leadership of Senator JOHNSON who 
was involved in the crafting of this leg-
islation from the beginning and who 
has been a long-standing supporter of 
the FACT Act. 

Our bill will create an electronic 
databank for clinical trials of drugs, bi-
ological products, and medical devices. 
Such a databank will ensure that phy-
sicians, researchers, the general public, 
and patients seeking to enroll in clin-
ical trials have access to basic infor-
mation about those trials. It will re-
quire manufacturers and other re-
searchers to reveal the results of clin-
ical trials so that clinically important 
information will be available to all 
Americans, and physicians will have all 
the information necessary to make ap-
propriate treatment decisions for their 
patients. 

Events of the past few years have 
made it clear that such a databank is 
needed. For example, serious questions 
were raised about the effectiveness and 
safety of antidepressants when used in 
children and youth. It has now become 
clear that the existing data indicates 
that these drugs may very well put 
children at risk. However, because the 
data from antidepressant clinical trials 
was not publicly available, it took 
years for this risk to be realized. In the 
meantime, millions of children have 
been prescribed antidepressants by 
well-meaning physicians. While these 
drugs undoubtedly helped many of 
these children, they also led to greater 
suffering for others. 

The news is similarly disturbing for a 
popular class of painkillers known as 
Cox-2 inhibitors. These medicines, 
taken by millions of Americans, have 
been associated with an increased risk 
of cardiovascular adverse events, such 
as heart attack and stroke. It has been 
suggested that one of these medicines, 
which has since been pulled from the 
market, may have been responsible for 
tens of thousands of deaths. 

Most recently, a drug manufacturer 
acknowledged that it did not inform 
the Food and Drug Administration 

(FDA) or the public about the results 
of a 67,000 person study it conducted of 
an FDA-approved drug used commonly 
during heart surgery to reduce the 
need for a transfusion. The study re-
vealed the drug may increase patients’ 
risk of death, serious kidney damage, 
congestive heart failure, and stroke. 

Unfortunately, these are just a few 
examples of stories that have become 
all too common. It has been suggested 
that negative data might actually have 
been suppressed; and if this is discov-
ered to be the case, those responsible 
should be dealt with harshly. However, 
because of what is known as ‘‘publica-
tion bias,’’ the information available to 
the public and physicians can be mis-
leading even without nefarious mo-
tives. The simple fact is that studies 
with a positive result are far more like-
ly to be published, and thus publicly 
available, than a study with a negative 
result. Physicians and patients hear 
the good news. Rarely do they hear the 
bad news. In the end, the imbalance of 
available information hurts patients. 

Our bill would correct this imbalance 
in information, and prevent manufac-
turers from suppressing negative data. 
It would do so by creating a two-part 
databank, consisting of an expansion of 
clinicaltrials.gov—an existing registry 
that is operated by the National Li-
brary of Medicine (NLM)—and a new 
database for clinical trial results. 

Under the FACT Act, the registry 
would continue to operate as a re-
source for patients seeking to enroll in 
clinical trials for drugs and biological 
products intended to treat serious or 
life-threatening conditions—and for 
the first time, it would also include 
medical device trials. The new results 
database would include all trials (ex-
cept for preliminary safety trials), and 
would require the submission of clin-
ical trial results data. 

Our legislation would enforce the re-
quirement to submit information to 
the databank in two ways. First, by re-
quiring registration as a condition of 
Institutional Review Board (IRB) ap-
proval, no trial could begin without 
submitting preliminary information to 
the registry and database. This infor-
mation would include the purpose of 
the trial, the estimated date of trial 
completion, as well as all of the infor-
mation necessary to help patients to 
enroll in the trial. 

Once the trial is completed, the re-
searcher or manufacturer is required to 
submit the results to the database. If 
they refuse to do so, they are subject 
to monetary penalties or, in the case of 
federally-funded research, a restriction 
on future federal funding. It is my be-
lief that these enforcement mecha-
nisms will ensure broad compliance. 
However, in the rare case where a man-
ufacturer does not comply, this legisla-
tion also gives the FDA the authority 
to publicize the required information. 

Let me also say that any time you 
are collecting large amounts of data 
and making it public, protecting pa-
tient privacy and confidentiality is 
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paramount. Our legislation would in no 
way threaten patient privacy. The sim-
ple fact is that under this bill, no indi-
vidually-identifiable information 
would be available to the public. 

I believe that the establishment of a 
clinical trials databank is absolutely 
necessary for the health and well-being 
of the American public. But I would 
also like to highlight two other bene-
fits that such a databank will have. 
First, it has the potential to reduce 
health care costs. Studies have shown 
that publication bias also leads to a 
bias toward new and more expensive 
treatment options. A databank could 
help make it clear that in some cases 
less expensive treatments are just as 
effective for patients. 

In addition, a databank will ensure 
that the sacrifice made by patients 
who enroll in clinical trials is not 
squandered. We owe it to patients to 
make sure that their participation in a 
trial will benefit other individuals suf-
fering from the same illness or condi-
tion by making the results of the trial 
public, no matter the outcome of the 
trial. 

The problems associated with publi-
cation bias have recently drawn more 
attention from the medical commu-
nity, and there is broad consensus that 
a clinical trials registry is one of the 
best ways to address the issue. Accord-
ingly, the American Medical Associa-
tion (AMA) has recommended creating 
such a databank. Additionally, the 
major medical journals have estab-
lished a policy that they will only pub-
lish the results of trials that were reg-
istered in a public database before the 
trial began. Our legislation meets all of 
the minimum criteria for a trial reg-
istry set out by the International Com-
mittee of Medical Journal Editors. In 
fact, our bill closely follows rec-
ommendations issued by the Institute 
of Medicine (IOM) in its recent report 
on drug safety. 

To its credit, the pharmaceutical in-
dustry has also acknowledged the prob-
lem, and has created a database where 
manufacturers can voluntarily submit 
clinical trials data. I applaud this step. 
However, if our objective is to provide 
the public with a complete and con-
sistent supply of information, a vol-
untary database is unlikely to achieve 
that goal. Some companies will provide 
information, but others may decide not 
to participate. We need a clinical trials 
framework that is not just fair to all 
companies, but provides patients with 
the peace of mind that they will re-
ceive complete information about the 
medicines they rely on. 

The American drug industry is an ex-
traordinary success story. As a result 
of the innovations that this industry 
has spawned, millions of lives have 
been improved and saved in our coun-
try and around the globe. Due to the 
importance of these medicines to our 
health and well-being, I have consist-
ently supported sound public policies 
to help the industry succeed in pro-
tecting the public’s health and well- 

being. This legislation aims to build 
upon the successes of this industry, 
and help ensure that the positive 
changes to our health care system that 
prescription drugs have brought are 
not undermined by controversies such 
as the ones surrounding 
antidepressants and Cox-2 inhibitors, 
which are at least in part based on a 
lack of public information. This bill 
will help ensure that well-informed pa-
tients will use new and innovative 
medicines. 

Creating a clinical trials databank is 
a critical step toward ensuring the 
safety of drugs, biological products, 
and medical devices in this country— 
but it should not be the end of our ef-
forts. However, other steps are nec-
essary to fully restore patient con-
fidence in the safety of the medicines 
they rely on. 

That is why today I am also intro-
ducing the Food and Drug Administra-
tion Safety Act (FDASA) with Senator 
GRASSLEY. We are joined by Senators 
MIKULSKI and BINGAMAN in introducing 
this legislation and thank them for 
their support for reforming our na-
tion’s system to ensure that FDA-ap-
proved drugs being used by millions are 
safe and effective. 

Our legislation would enhance the 
FDA’s drug-safety monitoring system 
by setting up an independent center 
within the FDA called the Center for 
Postmarket Evaluation and Research 
for Drugs and Biologics (CPER). This 
Center would be responsible for moni-
toring the safety of drugs and biologics 
once they are on the market, in con-
sultation with other existing Centers 
at the FDA, and would have the au-
thority to take corrective action if a 
drug or biologic presents a risk to pa-
tients. Under the bill, the Center Direc-
tor is authorized to require manufac-
turers to conduct post-market clinical 
or observational studies if there are 
questions about the safety or efficacy 
of a drug or biologic once it is already 
on the market. The Center Director 
can take corrective actions to include 
labeling changes, restricted distribu-
tion, and other risk management tools 
if an unreasonable risk is found to 
exist. The bill also gives the Center Di-
rector the authority to review drug ad-
vertisements before they are dissemi-
nated, and to require certain disclo-
sures about increased risk, and in ex-
treme cases, the authority to pull the 
product off the market. Our bill au-
thorizes $500 million over the next 5 
years to provide the new center with 
the resources necessary to carry out 
the critically important provisions of 
this legislation. 

Under our legislation, the Director of 
CPER will report directly to the FDA 
Commissioner. Our bill will ensure that 
CPER consults with the other Centers 
at FDA as it conducts risk assess-
ments, benefiting from their knowl-
edge and expertise, but not being be-
holden to them if corrective action is 
needed. 

These new authorities will allow the 
FDA to act quickly to get answers 

when there are questions about the 
safety of a drug, and to act decisively 
to mitigate the risks when the evi-
dence shows that a drug presents a 
safety issue. With these authorities, we 
will never again have a situation where 
a critical labeling change takes 2 years 
to complete, as was the case with 
Vioxx. When we are talking about 
drugs that are already on the market 
and in widespread use, any delay can 
put millions of patients in harm’s way. 

By creating CPER we hope to restore 
confidence in the medicines that so 
many Americans rely on to safeguard 
their health and well-being. Patients 
should have the peace of mind that the 
drugs they take to help them will not 
hurt them instead. We must restore 
public confidence in the words ‘‘FDA- 
Approved.’’ Unfortunately, events of 
the past few years have seriously tar-
nished the FDA’s image and put mil-
lions of patients at undue risk. Recent 
developments have cast into doubt the 
FDA’s ability to ensure that the drugs 
that it approves are safe—especially 
once they are on the market. These 
concerns are bad for patients, bad for 
physicians, and bad for the pharma-
ceutical industry. 

Like many Americans, I have been 
deeply disturbed by the revelations of 
the significant risk associated with 
widely-used medications to treat pain 
and depression. These revelations raise 
legitimate questions about the safety 
of drugs that have already been ap-
proved. It would be one thing if these 
drugs were in a trial phase, but safety 
issues are being identified in drugs 
once they are on the market and in 
widespread use. Health risks signifi-
cant enough to remove drugs from the 
market or significantly restrict their 
use are becoming clear only after mil-
lions of Americans have been exposed 
to real or potential harm. 

It has been estimated that more than 
100,000 Americans might have been se-
riously injured or killed by a popular 
pain medication, while millions of chil-
dren have been prescribed 
antidepressants that could put them at 
risk. This recent spate of popular medi-
cines being identified as unsafe under-
scores the need to take additional steps 
to monitor and protect patient safety 
after a drug has been approved. Allow-
ing the status quo on drug safety at the 
FDA is unacceptable. Real reform is 
needed now. 

An internal study conducted by the 
Department of Health and Human 
Services (HHS) Office of the Inspector 
General in 2002 revealed that approxi-
mately one-fifth of drug reviewers were 
pressured to approve a drug despite 
concerns about safety, efficacy, or 
quality. In addition, more than one- 
third said they were ‘‘not at all’’ or 
only ‘‘somewhat’’ confident that final 
decisions of the Center for Drug Eval-
uation and Research (CDER) ade-
quately assessed safety. A more recent 
survey of 997 FDA scientists conducted 
by the Union of Concerned Scientists 
and the Public Employees for Environ-
mental Responsibility found that 420 
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FDA scientists reported that they 
knew of cases in which HHS or FDA po-
litical appointees inappropriately in-
jected themselves into FDA determina-
tions or actions. 

I look forward to working with indus-
try, physicians, medical journals, pa-
tient groups, and my colleagues—in-
cluding the Chairman and Ranking 
Member of the Health, Education, 
Labor, and Pensions Committee, Sen-
ator KENNEDY and Senator ENZI—to 
move this legislation forward. These 
bills have already been endorsed by 
Consumers Union, the U.S. Public In-
terest Research Group (PIRG), the Na-
tional Women’s Health Network, and 
Public Citizen. I thank these organiza-
tions for lending their expertise as we 
crafted these bills. I also want to rec-
ognize the New England Journal of 
Medicine and the American Psy-
chiatric Association for their support 
in the crafting of the FACT Act. 

Clinical trials are critically impor-
tant to protecting the safety and 
health of the American public. For this 
reason, clinical trial results must not 
be treated as information that can be 
hidden from scrutiny. Recent events 
have made it clear that a clinical trials 
databank is needed. Patients and phy-
sicians agree that such a databank is 
important to our public health. At the 
same time, there have been disturbing 
reports that suggest the FDA does not 
place enough emphasis on drug safety, 
and that concerns raised by those in 
the Office of Surveillance and Epidemi-
ology (formerly the Office of Drug 
Safety) at CDER are sometimes ig-
nored and even suppressed. Our legisla-
tion will ensure that those who are re-
sponsible for monitoring the safety of 
drugs already on the market at the 
FDA will have the independence, re-
sources, and authority to ensure medi-
cines intended to help patients won’t 
instead end up causing them harm. I 
urge my colleagues to support these 
bills, and I am hopeful that they will 
become law as soon as possible. 

I ask unanimous consent that a let-
ter from the American Psychiatric As-
sociation supporting the FACT Act be 
printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

AMERICAN PSYCHIATRIC ASSOCIATION, 
Arlington, VA, January 31, 2007. 

Hon. CHRISTOPHER DODD, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR DODD: The American Psy-
chiatric Association (APA) would like to 
commend and congratulate you on your ef-
forts to strengthen and improve clinical trial 
registries. The FACT Act’s goals of revamp-
ing the Food and Drug Administration’s 
post-marketing surveillance by ensuring 
that access to clinical trials information is 
accessible and available to the scientific 
community and the general public is a goal 
shared by the APA. 

The APA is the national medical specialty 
society representing more than 37,000 psy-
chiatric physicians nationwide who spe-
cialize in the diagnosis and treatment of 
mental and emotional illnesses and sub-

stance use disorders. APA advocates for pa-
tient access to information and supports fur-
ther post-market research of medications to 
ensure the safety of patients. APA member 
David Fassler, M.D. testified before the Sen-
ate Health, Education, Labor and Pensions 
Committee on March 1, 2005 and subsequent 
FDA Advisory Committee meetings. Dr. 
Fassler’s testimony focused on key rec-
ommendations to improve the FDA’s drug 
approval process outlining: The importance 
of access to comprehensive clinical trial data 
including negative trials and unpublished re-
sults to be housed in a publicly accessible 
registry; The need for ongoing post-mar-
keting surveillance with increased funding 
for follow up; and The necessity of a work-
force of researchers, including experts who 
can assist with the design, oversight, inter-
pretation and reporting of clinical research. 

The APA thanks you again for your dedi-
cation and commitment to enhance the na-
tion’s drug safety monitoring system. We 
look forward to working with you in ensur-
ing that clinical trial data is transparent 
and accountable in order for patients to 
make well informed decisions. As your staff 
move forward with further action on legisla-
tion, Lizbet Boroughs, Deputy Director, Gov-
ernment Relations for the APA or Chatrane 
Birbal, Federal Legislative Coordinator may 
be reached at lboroughs@psvch.org 703/489–5907 
or cbirbal@psych.org 703/907–8584 respectively. 

Sincerely, 
James H. Scully, Jr., 

CEO and Medical Director. 

Mr. DODD. Mr. President, I ask unan-
imous consent that the text of the bill 
be printed in the RECORD. 

S. 467 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Fair Access 
to Clinical Trials Act of 2007’’ or the ‘‘FACT 
Act’’. 
SEC. 2. PURPOSE. 

It is the purpose of this Act— 
(1) to create a publicly accessible national 

data bank of clinical trial information com-
prised of a clinical trial registry and a clin-
ical trial results database; 

(2) to foster transparency and account-
ability in health-related intervention re-
search and development; 

(3) to maintain a clinical trial registry ac-
cessible to patients and health care practi-
tioners seeking information related to ongo-
ing clinical trials for serious or life-threat-
ening diseases and conditions; and 

(4) to establish a clinical trials results 
database of all publicly and privately funded 
clinical trial results regardless of outcome, 
that is accessible to the scientific commu-
nity, health care practitioners, and members 
of the public. 
SEC. 3. CLINICAL TRIALS DATA BANK. 

(a) IN GENERAL.—Subsection (i) of section 
402 of the Public Health Service Act (42 
U.S.C. 282), as amended by Public Law 109– 
482, is amended— 

(1) in paragraph (1)(A), by striking ‘‘for 
drugs for serious or life-threatening diseases 
and conditions’’; 

(2) in paragraph (2), by striking ‘‘available 
to individuals with serious’’ and all that fol-
lows through the period and inserting ‘‘ac-
cessible to patients, other members of the 
public, health care practitioners, researchers 
and the scientific community. In making in-
formation about clinical trials publicly 
available, the Secretary shall seek to be as 
timely and transparent as possible.’’; 

(3) by redesignating paragraphs (4) and (5), 
as paragraphs (8) and (9), respectively; 

(4) by striking paragraph (3) and inserting 
the following: 

‘‘(3) The data bank shall include the fol-
lowing: 

‘‘(A)(i) A registry of clinical trials (in this 
subparagraph referred to as the ‘registry’) of 
health-related interventions (whether feder-
ally or privately funded). 

‘‘(ii) The registry shall include information 
for all clinical trials conducted to test the 
safety or effectiveness (including compara-
tive effectiveness) of any drug, biological 
product, or device (including those drugs, bi-
ological products, or devices approved or 
cleared by the Secretary) intended to treat 
serious or life-threatening diseases and con-
ditions, except those Phase I clinical trials 
conducted to test solely the safety of an un-
approved drug or unlicensed biological prod-
uct, or pilot or feasibility studies conducted 
to confirm the design and operating speci-
fications of an unapproved or not yet cleared 
medical device. For purposes of this section, 
Phase I clinical trials are trials described in 
section 313.12(a) of title 21, Code of Federal 
Regulations (or any successor regulations). 

‘‘(iii) The registry may include informa-
tion for— 

‘‘(I) Phase I clinical trials conducted to 
test solely the safety of an unapproved drug 
or unlicensed biological product, or pilot or 
feasibility studies conducted to confirm the 
design and operating specifications of an un-
approved or not yet cleared medical device 
with the consent of the responsible person; 
and 

‘‘(II) clinical trials of other health-related 
interventions with the consent of the respon-
sible person. 

‘‘(iv) The information to be included in the 
registry under this subparagraph shall in-
clude the following: 

‘‘(I) Descriptive information, including a 
brief title, trial description in lay termi-
nology, trial phase, trial type, trial purpose, 
description of the primary and secondary 
clinical outcome measures to be examined in 
the trial, the time at which the outcome 
measures will be assessed, and the dates and 
details of any revisions to such outcomes. 

‘‘(II) Recruitment information, including 
eligibility and exclusion criteria, a descrip-
tion of whether, and through what proce-
dure, the manufacturer or sponsor of the in-
vestigation of a new drug will respond to re-
quests for protocol exception, with appro-
priate safeguards, for single-patient and ex-
panded protocol use of the new drug, particu-
larly in children, a statement as to whether 
the trial is closed to enrollment of new pa-
tients, overall trial status, individual site 
status, and estimated completion date. For 
purposes of this section the term ‘completion 
date’ means the date of the last visit by sub-
jects in the trial for the outcomes described 
in subclause (I). 

‘‘(III) Location and contact information, 
including the identity of the responsible per-
son. 

‘‘(IV) Administrative data, including the 
study sponsor and the study funding source. 

‘‘(V) Information pertaining to experi-
mental treatments for serious or life-threat-
ening diseases and conditions (whether feder-
ally or privately funded) that may be avail-
able— 

‘‘(aa) under a treatment investigational 
new drug application that has been sub-
mitted to the Secretary under section 
360bbb(c) of title 21, Code of Federal Regula-
tions; or 

‘‘(bb) as a Group C cancer drug (as defined 
by the National Cancer Institute). 

‘‘(B)(i) A clinical trial results database (in 
this subparagraph referred to as the ‘data-
base’) of health-related interventions 
(whether federally or privately funded). 
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‘‘(ii) The database shall include informa-

tion for all clinical trials conducted to test 
the safety or effectiveness (including com-
parative effectiveness) of any drug, biologi-
cal product, or device (including those drugs, 
biological products, or devices approved or 
cleared by the Secretary), except those 
Phase I clinical trials conducted to test sole-
ly the safety of an unapproved drug or unli-
censed biological product, or pilot or feasi-
bility studies conducted to confirm the de-
sign and operating specifications of an unap-
proved or not yet cleared medical device. 

‘‘(iii) The database may include informa-
tion for— 

‘‘(I) Phase I clinical trials conducted to 
test solely the safety of an unapproved drug 
or unlicensed biological product, or pilot or 
feasibility studies conducted to confirm the 
design and operating specifications of an un-
approved or not yet cleared medical device 
with the consent of the responsible person; 
and 

‘‘(II) clinical trials of other health-related 
interventions with the consent of the respon-
sible person. 

‘‘(iv) The information to be included in the 
database under this subparagraph shall in-
clude the following: 

‘‘(I) Descriptive information, including— 
‘‘(aa) a brief title; 
‘‘(bb) the drug, biological product or device 

to be tested; 
‘‘(cc) a trial description in lay termi-

nology; 
‘‘(dd) the trial phase; 
‘‘(ee) the trial type; 
‘‘(ff) the trial purpose; 
‘‘(gg) demographic data such as age, gen-

der, or ethnicity of trial participants; 
‘‘(hh) the estimated completion date for 

the trial; and 
‘‘(ii) the study sponsor and the study fund-

ing source. 
‘‘(II) A description of the primary and sec-

ondary clinical outcome measures to be ex-
amined in the trial, the time at which the 
outcome measures will be assessed, and the 
dates and details of any revisions to such 
outcomes. 

‘‘(III) The actual completion date of the 
trial and the reasons for any difference from 
such actual date and the estimated comple-
tion date submitted pursuant to subclause 
(I)(ii). If the trial is not completed, the ter-
mination date and reasons for such termi-
nation. 

‘‘(IV) A summary of the results of the trial 
in a standard, non-promotional summary 
format (such as ICHE3 template form), in-
cluding the trial design and methodology, re-
sults of the primary and secondary outcome 
measures as described in subclause (II), sum-
mary data tables with respect to the primary 
and secondary outcome measures, including 
information on the statistical significance or 
lack thereof of such results. 

‘‘(V) Safety data concerning the trial (in-
cluding a summary of all adverse events 
specifying the number and type of such 
events, data on prespecified adverse events, 
data on serious adverse events, and data on 
overall deaths). 

‘‘(VI) Any publications in peer reviewed 
journals relating to the trial. If the trial re-
sults are published in a peer reviewed jour-
nal, the database shall include a citation to 
and, when available, a link to the journal ar-
ticle. 

‘‘(VII) A description of the process used to 
review the results of the trial, including a 
statement about whether the results have 
been peer reviewed by reviewers independent 
of the trial sponsor. 

‘‘(VIII) If the trial addresses the safety, ef-
fectiveness, or benefit of a use not described 
in the approved labeling for the drug, bio-
logical product, or device, a statement, as 

appropriate, displayed prominently at the 
beginning of the data in the registry with re-
spect to the trial, that the Food and Drug 
Administration— 

‘‘(aa) is currently reviewing an application 
for approval of such use to determine wheth-
er the use is safe and effective; 

‘‘(bb) has disapproved an application for 
approval of such use; 

‘‘(cc) has reviewed an application for ap-
proval of such use but the application was 
withdrawn prior to approval or disapproval; 
or 

‘‘(dd) has not reviewed or approved such 
use as safe and effective. 

‘‘(IX) If data from the trial has not been 
submitted to the Food and Drug Administra-
tion, an explanation of why it has not been 
submitted. 

‘‘(X) A description of the protocol used in 
such trial to the extent necessary to evalu-
ate the results of such trial. 

‘‘(4)(A)(i) Not later than 90 days after the 
date of the completion of the review by the 
Food and Drug Administration of informa-
tion submitted by a sponsor in support of a 
new drug application, or a supplemental new 
drug application, whether or not approved by 
the Food and Drug Administration, the Com-
missioner of Food and Drugs shall make 
available to the public the full reviews con-
ducted by the Administration of such appli-
cation, including documentation of signifi-
cant differences of opinion and the resolu-
tion of those differences. 

‘‘(ii) When submitting information in sup-
port of a new drug application or a supple-
mental new drug application, the sponsor 
shall certify, in writing, that the informa-
tion submitted to the Food and Drug Admin-
istration complies with the requirements of 
the Federal Food, Drug, and Cosmetic Act 
and that such information presented is accu-
rate. 

‘‘(iii) If the sponsor fails to provide certifi-
cation as specified under clause (ii), the Sec-
retary shall transmit to the sponsor a notice 
stating that such sponsor shall submit the 
certification by the date determined by the 
Secretary. If, by the date specified by the 
Secretary in the notice under this clause, 
the Secretary has not received the certifi-
cation, the Secretary, after providing the op-
portunity for a hearing, shall order such 
sponsor to pay a civil monetary penalty of 
$10,000 for each day after such date that the 
certification is not submitted. 

‘‘(iv) If the Secretary determines, after no-
tice and opportunity for a hearing, that the 
sponsor knew or should have known that the 
information submitted in support of a new 
drug application or a supplemental new drug 
application was inaccurate, the Secretary 
shall order such sponsor to pay a civil mone-
tary penalty of not less than $100,000 but not 
to exceed $2,000,000 for any 30-day period. 

‘‘(B)(i) The Secretary shall deposit the 
funds collected under subparagraph (A) into 
an account and use such funds, in consulta-
tion with the Director of the Agency for 
Healthcare Research and Quality, to fund 
studies that compare the clinical effective-
ness of 2 or more treatments for similar dis-
eases or conditions. 

‘‘(ii) The Secretary shall award funding 
under clause (i) based on a priority list es-
tablished not later than 6 months after the 
date of enactment of the FACT Act by the 
Director of the Agency for Healthcare Re-
search and Quality and periodically updated 
as determined appropriate by the Director. 

‘‘(C) Not later than 90 days after the date 
of the completion of a written consultation 
on a drug concerning the drug’s safety con-
ducted by the Office of Surveillance and Epi-
demiology, regardless of whether initiated 
by such Office or outside of the Office, the 
Commissioner of Food and Drugs shall make 

available to the public a copy of such con-
sultation in full. 

‘‘(D) Nothing in this paragraph shall be 
construed to alter or amend section 301(j) or 
section 1905 of title 18, United States Code. 

‘‘(E) This paragraph shall supersede sec-
tion 552 of title 5, United States Code. 

‘‘(5) The information described in subpara-
graphs (A) and (B) of paragraph (3) shall be 
in a format that can be readily accessed and 
understood by members of the general pub-
lic, including patients seeking to enroll as 
subjects in clinical trials. 

‘‘(6) The Secretary shall assign each clin-
ical trial a unique identifier to be included 
in the registry and in the database described 
in subparagraphs (A) and (B) of paragraph 
(3). To the extent practicable, this identifier 
shall be consistent with other internation-
ally recognized and used identifiers. 

‘‘(7) To the extent practicable, the Sec-
retary shall ensure that where the same in-
formation is required for the registry and 
the database described in subparagraphs (A) 
and (B) of paragraph (3), a process exists to 
allow the responsible person to make only 
one submission.’’; and 

(5) by adding at the end the following: 
‘‘(10) In this section, the term ‘clinical 

trial’ with respect to the registry and the 
database described in subparagraphs (A) and 
(B) of paragraph (3) means a research study 
in human volunteers to answer specific 
health questions, including treatment trials, 
prevention trials, diagnostic trials, screen-
ing trials, and quality of life trials.’’. 

(b) ACTIONS OF SECRETARY REGARDING CLIN-
ICAL TRIALS.—Section 402 of the Public 
Health Service Act (42 U.S.C. 282), as amend-
ed by Public Law 109–482, is amended— 

(1) by redesignating subsections (j) and (k) 
as subsections (o) and (p), respectively; and 

(2) by inserting after subsection (i), the fol-
lowing: 

‘‘(j) FEDERALLY SUPPORTED TRIALS.— 
‘‘(1) ALL FEDERALLY SUPPORTED TRIALS.— 

With respect to any clinical trial described 
in subsection (i)(3)(B) that is supported sole-
ly by a grant, contract, or cooperative agree-
ment awarded by the Secretary, the prin-
cipal investigator of such trial shall, not 
later than the date specified in paragraph (2), 
submit to the Secretary— 

‘‘(A) the information described in sub-
clauses (II) through (X) of subsection 
(i)(3)(B)(iv), and with respect to clinical 
trials in progress on the date of enactment of 
the FACT Act, the information described in 
subclause (I) of subsection (i)(3)(B)(iv); or 

‘‘(B) a statement containing information 
sufficient to demonstrate to the Secretary 
that the information described in subpara-
graph (A) cannot reasonably be submitted, 
along with an estimated date of submission 
of the information described in such subpara-
graph. 

‘‘(2) DATE SPECIFIED.—The date specified in 
this paragraph shall be the date that is 1 
year from the earlier of— 

‘‘(A) the estimated completion date of the 
trial, as submitted under subsection 
(i)(3)(B)(vi)(I)(ii); or 

‘‘(B) the actual date of the completion or 
termination of the trial. 

‘‘(3) CONDITION OF FEDERAL GRANTS, CON-
TRACTS, AND COOPERATIVE AGREEMENTS.— 

‘‘(A) CERTIFICATION OF COMPLIANCE.—To be 
eligible to receive a grant, contract, or coop-
erative agreement from the Secretary for 
the conduct or support of a clinical trial de-
scribed in subsection (i)(3)(B), the principal 
investigator involved shall certify to the 
Secretary that— 

‘‘(i) such investigator shall submit data to 
the Secretary in accordance with this sub-
section; and 

‘‘(ii) such investigator has complied with 
the requirements of this subsection with re-
spect to other clinical trials conducted by 
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such investigator after the date of enact-
ment of the FACT Act. 

‘‘(B) FAILURE TO SUBMIT CERTIFICATION.— 
An investigator that fails to submit a certifi-
cation as required under subparagraph (A) 
shall not be eligible to receive a grant, con-
tract, or cooperative agreement from the 
Secretary for the conduct or support of a 
clinical trial described in subsection 
(i)(3)(B). 

‘‘(C) FAILURE TO COMPLY WITH CERTIFI-
CATION.—If, by the date specified in para-
graph (2), the Secretary has not received the 
information or statement described in para-
graph (1), the Secretary shall— 

‘‘(i) transmit to the principal investigator 
involved a notice specifying the information 
or statement required to be submitted to the 
Secretary and stating that such investigator 
shall not be eligible to receive further fund-
ing from the Secretary if such information 
or statement is not submitted to the Sec-
retary within 30 days of the date on which 
such notice is transmitted; and 

‘‘(ii) include and prominently display, 
until such time as the Secretary receives the 
information or statement described in para-
graph (1), as part of the record of such trial 
in the database described in subsection (i), a 
notice stating that the results of such trials 
have not been reported as required by law. 

‘‘(D) FAILURE TO COMPLY WITH NOTICE.—If 
by the date that is 30 days after the date on 
which the notice described in subparagraph 
(C) is transmitted, the Secretary has not re-
ceived from the principal investigator in-
volved the information or statement re-
quired pursuant to such notice, the Sec-
retary may not award a grant, contract, co-
operative agreement, or any other award to 
such principal investigator until such prin-
cipal investigator submits to the Secretary 
the information or statement required pur-
suant to such notice. 

‘‘(E) SUBMISSION OF STATEMENT BUT NOT IN-
FORMATION.— 

‘‘(i) IN GENERAL.—If by the date specified in 
paragraph (2), the Secretary has received a 
statement described in paragraph (1)(B) but 
not the information described in paragraph 
(1)(A), the Secretary shall transmit to the 
principal investigator involved a notice stat-
ing that such investigator shall submit such 
information by the date determined by the 
Secretary in consultation with such investi-
gator. 

‘‘(ii) FAILURE TO COMPLY WITH CERTIFI-
CATION.—If, by the date specified by the Sec-
retary in the notice under clause (i), the Sec-
retary has not received the information de-
scribed in paragraph (1)(B), the Secretary 
shall— 

‘‘(I) transmit to the principal investigator 
involved a notice specifying the information 
required to be submitted to the Secretary 
and stating that such investigator shall not 
be eligible to receive further funding from 
the Secretary if such information is not sub-
mitted to the Secretary within 30 days of the 
date on which such notice is transmitted; 
and 

‘‘(II) include and prominently display, 
until such time as the Secretary receives the 
information described in paragraph (1)(B), as 
part of the record of such trial in the data-
base described in subsection (i), a notice 
stating that the results of such trials have 
not been reported as required by law. 

‘‘(F) FAILURE TO COMPLY WITH NOTICE.—If 
by the date that is 30 days after the date on 
which the notice described in subparagraph 
(E)(ii)(I) is transmitted, the Secretary has 
not received from the principal investigator 
involved the information required pursuant 
to such notice, the Secretary may not award 
a grant, contract, cooperative agreement, or 
any other award to such principal investi-
gator until such principal investigator sub-

mits to the Secretary the information re-
quired pursuant to such notice. 

‘‘(G) RULE OF CONSTRUCTION.—For purposes 
of this paragraph, limitations on the award-
ing of grants, contracts, cooperative agree-
ments, or any other awards to principal in-
vestigators for violations of this paragraph 
shall not be construed to include any funding 
that supports the clinical trial involved. 

‘‘(4) RULE OF CONSTRUCTION.—Nothing in 
this subsection shall be construed to prevent 
an investigator other than the investigator 
described in paragraph (3)(F) from receiving 
an ongoing award, contract, or cooperative 
agreement. 

‘‘(5) INCLUSION IN REGISTRY.— 
‘‘(A) GENERAL RULE.—The Secretary shall, 

pursuant to subsection (i)(5), include— 
‘‘(i) the data described in subsection 

(i)(3)(A) and submitted under the amend-
ments made by section 4(a) of the FACT Act 
in the registry described in subsection (i) as 
soon as practicable after receiving such data; 
and 

‘‘(ii) the data described in clause (I) of sub-
section (i)(3)(B)(iv) and submitted under this 
subsection or the amendments made by sec-
tion 4(a) of the FACT Act in the database de-
scribed in subsection (i) as soon as prac-
ticable after receiving such data. 

‘‘(B) OTHER DATA.— 
‘‘(i) IN GENERAL.—The Secretary shall, pur-

suant to subsection (i)(5), include the data 
described in subclauses (II) through (X) of 
subsection (i)(3)(B)(iv) and submitted under 
this section in the database described in sub-
section (i)— 

‘‘(I) as soon as practicable after receiving 
such data; or 

‘‘(II) in the case of data to which clause (ii) 
applies, by the date described in clause (iii). 

‘‘(ii) DATA DESCRIBED.—This clause applies 
to data described in clause (i) if— 

‘‘(I) the principal investigator involved re-
quests a delay in the inclusion in the data-
base of such data in order to have such data 
published in a peer reviewed journal; and 

‘‘(II) the Secretary determines that an at-
tempt will be made to seek such publication. 

‘‘(iii) DATE FOR INCLUSION IN REGISTRY.— 
Subject to clause (iv), the date described in 
this clause is the earlier of— 

‘‘(I) the date on which the data involved is 
published as provided for in clause (ii); or 

‘‘(II) the date that is 18 months after the 
date on which such data is submitted to the 
Secretary. 

‘‘(iv) EXTENSION OF DATE.—The Secretary 
may extend the 18-month period described in 
clause (iii)(II) for an additional 6 months if 
the principal investigator demonstrates to 
the Secretary, prior to the expiration of such 
18-month period, that the data involved has 
been accepted for publication by a journal 
described in clause (ii)(I). 

‘‘(v) MODIFICATION OF DATA.—Prior to in-
cluding data in the database under clause (ii) 
or (iv), the Secretary shall permit the prin-
cipal investigator to modify the data in-
volved. 

‘‘(6) MEMORANDUM OF UNDERSTANDING.—Not 
later than 6 months after the date of enact-
ment of the FACT Act, the Secretary shall 
seek a memorandum of understanding with 
the heads of all other Federal agencies that 
conduct clinical trials to include in the reg-
istry and the database clinical trials spon-
sored by such agencies that meet the re-
quirements of this subsection. 

‘‘(7) APPLICATION TO CERTAIN PERSONS.— 
The provisions of this subsection shall apply 
to a responsible person described in sub-
sections (n)(1)(A)(ii)(II) or (n)(1)(B)(i)(II). 

‘‘(k) TRIALS WITH NON-FEDERAL SUPPORT.— 
‘‘(1) IN GENERAL.—The responsible person 

for a clinical trial described in subsection 
(i)(3)(B) shall, not later than the date speci-

fied in paragraph (3), submit to the Sec-
retary— 

‘‘(A) the information described in sub-
clauses (II) through (X) of subsection 
(i)(3)(B)(iv), and with respect to clinical 
trials in progress on the date of enactment of 
the FACT Act, the information described in 
subclause (I) of subsection (i)(3)(B)(iv); or 

‘‘(B) a statement containing information 
sufficient to demonstrate to the Secretary 
that the information described in subpara-
graph (A) cannot reasonably be submitted, 
along with an estimated date of submission 
of the information described in such subpara-
graph. 

‘‘(2) SANCTION IN CASE OF NONCOMPLIANCE.— 
‘‘(A) INITIAL NONCOMPLIANCE.—If by the 

date specified in paragraph (3), the Secretary 
has not received the information or state-
ment required to be submitted to the Sec-
retary under paragraph (1), the Secretary 
shall— 

‘‘(i) transmit to the responsible person for 
such trial a notice stating that such respon-
sible person shall be liable for the civil mon-
etary penalties described in subparagraph (B) 
if the required information or statement is 
not submitted to the Secretary within 30 
days of the date on which such notice is 
transmitted; and 

‘‘(ii) include and prominently display, 
until such time as the Secretary receives the 
information described in paragraph (1), as 
part of the record of such trial in the data-
base described in subsection (i), a notice 
stating that the results of such trials have 
not been reported as required by law. 

‘‘(B) CIVIL MONETARY PENALTIES FOR NON-
COMPLIANCE.— 

‘‘(i) IN GENERAL.—If by the date that is 30 
days after the date on which a notice de-
scribed in subparagraph (A) is transmitted, 
the Secretary has not received from the re-
sponsible person involved the information or 
statement required pursuant to such notice, 
the Secretary shall, after providing the op-
portunity for a hearing, order such respon-
sible person to pay a civil penalty of $10,000 
for each day after such date that the infor-
mation or statement is not submitted. 

‘‘(ii) WAIVERS.—In any case in which a re-
sponsible person described in clause (i) is a 
nonprofit entity, the Secretary may waive or 
reduce the penalties applicable under such 
clause to such person. 

‘‘(C) SUBMISSION OF STATEMENT BUT NOT IN-
FORMATION.— 

‘‘(i) IN GENERAL.—If by the date specified in 
paragraph (3), the Secretary has received a 
statement described in paragraph (1)(B) but 
not the information described in paragraph 
(1)(A) the Secretary shall transmit to the re-
sponsible person involved a notice stating 
that such responsible person shall submit 
such information by the date determined by 
the Secretary in consultation with such re-
sponsible person. 

‘‘(ii) FAILURE TO COMPLY.—If, by the date 
specified by the Secretary in the notice 
under clause (i), the Secretary has not re-
ceived the information described in para-
graph (1)(A), the Secretary shall— 

‘‘(I) transmit to the responsible person in-
volved a notice specifying the information 
required to be submitted to the Secretary 
and stating that such responsible person 
shall be liable for the civil monetary pen-
alties described in subparagraph (D) if such 
information is not submitted to the Sec-
retary within 30 days of the date on which 
such notice is transmitted; and 

‘‘(II) include and prominently display, 
until such time as the Secretary receives the 
information described in paragraph (1)(A), as 
part of the record of such trial in the data-
base described in subsection (i), a notice 
stating that the results of such trials have 
not been reported as required by law. 
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‘‘(D) NONCOMPLIANCE.— 
‘‘(i) IN GENERAL.—If by the date that is 30 

days after the date on which a notice de-
scribed in subparagraph (C)(ii)(I) is trans-
mitted, the Secretary has not received from 
the responsible person involved the informa-
tion required pursuant to such notice, the 
Secretary, after providing the opportunity 
for a hearing, shall order such responsible 
person to pay a civil penalty of $10,000 for 
each day after such date that the informa-
tion is not submitted. 

‘‘(ii) WAIVERS.—In any case in which a re-
sponsible person described in clause (i) is a 
nonprofit entity, the Secretary may waive or 
reduce the penalties applicable under such 
clause to such person. 

‘‘(E) NOTICE OF PUBLICATION OF DATA.—If 
the responsible person is the manufacturer 
or distributor of the drug, biological product, 
or device involved, the notice under subpara-
graphs (A)(i) and (C)(ii)(I) shall include a no-
tice that the Secretary shall publish the 
data described in subsection (i)(3)(B) in the 
database if the responsible person has not 
submitted the information specified in the 
notice transmitted by the date that is 6 
months after the date of such notice. 

‘‘(F) PUBLICATION OF DATA.—Notwith-
standing section 301(j) of the Federal Food, 
Drug, and Cosmetic Act, section 1905 of title 
18, United States Code, or any other provi-
sion of law, if the responsible person is the 
manufacturer or distributor of the drug, bio-
logical product, or device involved, and if the 
responsible person has not submitted to the 
Secretary the information specified in a no-
tice transmitted pursuant to subparagraph 
(A)(i) or (C)(ii)(I) by the date that is 6 
months after the date of such notice, the 
Secretary shall publish in the registry infor-
mation that— 

‘‘(i) is described in subsection (i)(3)(B); and 
‘‘(ii) the responsible person has submitted 

to the Secretary in any application, includ-
ing a supplemental application, for the drug 
or device under section 505, 510, 515, or 520 of 
the Federal Food, Drug, and Cosmetic Act or 
for the biological product under section 351. 

‘‘(3) DATE SPECIFIED.—The date specified in 
this paragraph shall be the date that is 1 
year from the earlier of— 

‘‘(A) the estimated completion date of the 
trial, submitted under subsection 
(i)(3)(B)(vi)(I)(ii); or 

‘‘(B) the actual date of completion or ter-
mination of the trial. 

‘‘(4) USE OF FUNDS.— 
‘‘(A) IN GENERAL.—The Secretary shall de-

posit the funds collected under paragraph (2) 
into an account and use such funds, in con-
sultation with the Director of the Agency for 
Healthcare Research and Quality, to fund 
studies that compare the clinical effective-
ness of 2 or more treatments for similar dis-
eases or conditions. 

‘‘(B) FUNDING DECISIONS.—The Secretary 
shall award funding under subparagraph (A) 
based on a priority list established not later 
than 6 months after the date of enactment of 
the FACT Act by the Director of the Agency 
for Healthcare Research and Quality and pe-
riodically updated as determined appropriate 
by the Director. 

‘‘(5) INCLUSION IN REGISTRY.— 
‘‘(A) GENERAL RULE.—The Secretary shall, 

pursuant to subsection (i)(5), include— 
‘‘(i) the data described in subsection 

(i)(3)(A) and submitted under the amend-
ments made by section 4(a) of the FACT Act 
in the registry described in subsection (i) as 
soon as practicable after receiving such data; 
and 

‘‘(ii) the data described in clause (I) of sub-
section (i)(3)(B)(iv) and submitted under this 
subsection in the database described in sub-
section (i) as soon as practicable after re-
ceiving such data. 

‘‘(B) OTHER DATA.— 
‘‘(i) IN GENERAL.—The Secretary shall, pur-

suant to subsection (i)(5), include the data 
described in subclauses (II) through (X) of 
subsection (i)(3)(B)(iv) and submitted under 
this section in the database described in sub-
section (i)— 

‘‘(I) as soon as practicable after receiving 
such data; or 

‘‘(II) in the case of data to which clause (ii) 
applies, by the date described in clause (iii). 

‘‘(ii) DATA DESCRIBED.—This clause applies 
to data described in clause (i) if— 

‘‘(I) the responsible person involved re-
quests a delay in the inclusion in the data-
base of such data in order to have such data 
published in a peer reviewed journal; and 

‘‘(II) the Secretary determines that an at-
tempt will be made to seek such publication. 

‘‘(iii) DATE FOR INCLUSION IN REGISTRY.— 
Subject to clause (iv), the date described in 
this clause is the earlier of— 

‘‘(I) the date on which the data involved is 
published as provided for in clause (ii); or 

‘‘(II) the date that is 18 months after the 
date on which such data is submitted to the 
Secretary. 

‘‘(iv) EXTENSION OF DATE.—The Secretary 
may extend the 18-month period described in 
clause (iii)(II) for an additional 6 months if 
the responsible person demonstrates to the 
Secretary, prior to the expiration of such 18- 
month period, that the data involved has 
been accepted for publication by a journal 
described in clause (ii)(I). 

‘‘(v) MODIFICATION OF DATA.—Prior to in-
cluding data in the database under clause (ii) 
or (iv), the Secretary shall permit the re-
sponsible person to modify the data involved. 

‘‘(6) EFFECT.—The information with re-
spect to a clinical trial submitted to the Sec-
retary under this subsection, including data 
published by the Secretary pursuant to para-
graph (2)(F), may not be submitted by a per-
son other than the responsible person as part 
of, or referred to in, an application for ap-
proval of a drug or device under section 505, 
510, 515, or 520 of the Federal Food, Drug, and 
Cosmetic Act or of a biological product 
under section 351, unless the information is 
available from a source other than the reg-
istry or database described in subsection (i). 

‘‘(l) PROCEDURES AND WAIVERS.— 
‘‘(1) SUBMISSION PRIOR TO NOTICE.—Nothing 

in subsections (j) through (k) shall be con-
strued to prevent a principal investigator or 
a responsible person from submitting any in-
formation required under this subsection to 
the Secretary prior to receiving any notice 
described in such subsections. 

‘‘(2) ONGOING TRIALS.—A factually accurate 
statement that a clinical trial is ongoing 
shall be deemed to be information sufficient 
to demonstrate to the Secretary that the in-
formation described in subsections (j)(1)(A) 
and (k)(1)(A) cannot reasonably be sub-
mitted. 

‘‘(3) INFORMATION PREVIOUSLY SUBMITTED.— 
Nothing in subsections (j) through (k) shall 
be construed to require the Secretary to send 
a notice to any principal investigator or re-
sponsible person requiring the submission to 
the Secretary of information that has al-
ready been submitted. 

‘‘(4) SUBMISSION FORMAT AND TECHNICAL 
STANDARDS.— 

‘‘(A) IN GENERAL.—The Secretary shall, to 
the extent practicable, accept submissions 
required under this subsection in an elec-
tronic format and shall establish interoper-
able technical standards for such submis-
sions. 

‘‘(B) CONSISTENCY OF STANDARDS.—To the 
extent practicable, the standards established 
under subparagraph (A) shall be consistent 
with standards adopted by the Consolidated 
Health Informatics Initiative (or a successor 

organization to such Initiative) to the extent 
such Initiative (or successor) is in operation. 

‘‘(5) TRIALS COMPLETED PRIOR TO ENACT-
MENT.—The Secretary shall establish proce-
dures and mechanisms to allow for the vol-
untary submission to the database of the in-
formation described in subsection (i)(3)(B) 
with respect to clinical trials completed 
prior to the date of enactment of the FACT 
Act. In cases in which it is in the interest of 
public health, the Secretary may require 
that information from such trials be sub-
mitted to the database. To the extent prac-
ticable, submissions to the database shall 
comply with paragraph (4). Failure to com-
ply with a requirement to submit informa-
tion to the database under this paragraph 
shall be deemed to be a failure to submit in-
formation as required under this section, and 
the appropriate remedies and sanctions 
under this section shall apply. 

‘‘(6) TRIALS NOT INVOLVING DRUGS, BIOLOGI-
CAL PRODUCTS, OR DEVICES.—The Secretary 
shall establish procedures and mechanisms 
to allow for the voluntary submission to the 
database of the information described in sub-
section (i)(3)(B) with respect to clinical 
trials that do not involve drugs, biological 
products, or devices. In cases in which it is 
in the interest of public health, the Sec-
retary may require that information from 
such trials be submitted to the database. 
Failure to comply with such a requirement 
shall be deemed to be a failure to submit in-
formation as required under this section, and 
the appropriate remedies and sanctions 
under this section shall apply. 

‘‘(7) SUBMISSION OF INACCURATE INFORMA-
TION.— 

‘‘(A) IN GENERAL.—If the Secretary deter-
mines that information submitted by a prin-
cipal investigator or a responsible person 
under this section is factually and sub-
stantively inaccurate, the Secretary shall 
submit a notice to the investigator or re-
sponsible person concerning such inaccuracy 
that includes— 

‘‘(i) a summary of the inaccuracies in-
volved; and 

‘‘(ii) a request for corrected information 
within 30 days. 

‘‘(B) AUDIT OF INFORMATION.— 
‘‘(i) IN GENERAL.—The Secretary may con-

duct audits of any information submitted 
under subsection (i). 

‘‘(ii) REQUIREMENT.—Any principal investi-
gator or responsible person that has sub-
mitted information under subsection (i) shall 
permit the Secretary to conduct the audit 
described in clause (i). 

‘‘(C) CHANGES TO INFORMATION.—Any 
change in the information submitted by a 
principal investigator or a responsible per-
son under this section shall be reported to 
the Secretary within 30 days of the date on 
which such investigator or person became 
aware of the change for purposes of updating 
the registry or the database. 

‘‘(D) FAILURE TO CORRECT.—If a principal 
investigator or a responsible person fails to 
permit an audit under subparagraph (B), pro-
vide corrected information pursuant to a no-
tice under subparagraph (A), or provide 
changed information under subparagraph (C), 
the investigator or responsible person in-
volved shall be deemed to have failed to sub-
mit information as required under this sec-
tion and the appropriate remedies and sanc-
tion under this section shall apply. 

‘‘(E) CORRECTIONS.— 
‘‘(i) IN GENERAL.—The Secretary may cor-

rect, through any means deemed appropriate 
by the Secretary to protect public health, 
any information included in the registry or 
the database described in subsection (i) (in-
cluding information described or contained 
in a publication referred to under subclause 
(VI) of subsection (i)(3)(B)(iv)) that is— 
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‘‘(I) submitted to the Secretary for inclu-

sion in the registry or the database; and 
‘‘(II) factually and substantively inac-

curate or false or misleading. 
‘‘(ii) RELIANCE ON INFORMATION.—The Sec-

retary may rely on any information from a 
clinical trial or a report of an adverse event 
acquired or produced under the authority of 
section 351 of this Act or of the Federal 
Food, Drug, and Cosmetic Act in deter-
mining whether to make corrections as pro-
vided for in clause (i). 

‘‘(iii) DETERMINATIONS RELATING TO MIS-
LEADING INFORMATION.—For purposes of 
clause (i)(II), in determining whether infor-
mation is misleading, the Secretary shall 
use the standard described in section 201(n) 
of the Federal Food, Drug, and Cosmetic Act 
that is used to determine whether labeling or 
advertising is misleading. 

‘‘(iv) RULE OF CONSTRUCTION.—This sub-
paragraph shall not be construed to author-
ize the disclosure of information if— 

‘‘(I) such disclosure would constitute an in-
vasion of personal privacy; 

‘‘(II) such information concerns a method 
or process which as a trade secret is entitled 
to protection within the meaning of section 
301(j) of the Federal Food, Drug, and Cos-
metic Act; 

‘‘(III) such disclosure would disclose con-
fidential commercial information or a trade 
secret, other than a trade secret described in 
subclause (II), unless such disclosure is nec-
essary— 

‘‘(aa) to make a correction as provided for 
under clause (i); and 

‘‘(bb) protect the public health; or 
‘‘(IV) such disclosure relates to a biological 

product for which no license is in effect 
under section 351, a drug for which no ap-
proved application is in effect under section 
505(c) of the Federal Food, Drug, and Cos-
metic Act, or a device that is not cleared 
under section 510(k) of such Act or for which 
no application is in effect under section 515 
of such Act. 

‘‘(v) NOTICE.—In the case of a disclosure 
under clause (iv)(III), the Secretary shall no-
tify the manufacturer or distributor of the 
drug, biological product, or device involved— 

‘‘(I) at least 30 days prior to such disclo-
sure; or 

‘‘(II) if immediate disclosure is necessary 
to protect the public health, concurrently 
with such disclosure. 

‘‘(8) WAIVERS REGARDING CLINICAL TRIAL RE-
SULTS.—The Secretary may waive the re-
quirements of subsections (j)(1) and (k)(1) 
that the results of clinical trials be sub-
mitted to the Secretary, upon a written re-
quest from the responsible person if the Sec-
retary determines that extraordinary cir-
cumstances justify the waiver and that pro-
viding the waiver is in the public interest, 
consistent with the protection of public 
health, or in the interest of national secu-
rity. Not later than 30 days after any part of 
a waiver is granted, the Secretary shall no-
tify, in writing, the appropriate committees 
of Congress of the waiver and provide an ex-
planation for why the waiver was granted. 

‘‘(m) TRIALS CONDUCTED OUTSIDE OF THE 
UNITED STATES.— 

‘‘(1) IN GENERAL.—With respect to clinical 
trials described in paragraph (2), the respon-
sible person shall submit to the Secretary 
the information required under subclauses 
(II) through (X) of subsection (i)(3)(B)(iv). 
The Secretary shall ensure that the informa-
tion described in the preceding sentence is 
made available in the database under sub-
section (i) in a timely manner. Submissions 
to the database shall comply with subsection 
(l)(4) to the extent practicable. The Sec-
retary shall include the information de-
scribed in the preceding sentence in the 
database under subsection (i) as soon as 

practicable after receiving such information. 
Failure to comply with this paragraph shall 
be deemed to be a failure to submit informa-
tion as required under this section, and the 
appropriate remedies and sanctions under 
this section shall apply. 

‘‘(2) CLINICAL TRIAL DESCRIBED.—A clinical 
trial is described in this paragraph if— 

‘‘(A) such trial is conducted outside of the 
United States; and 

‘‘(B) the data from such trial is— 
‘‘(i) submitted to the Secretary as part of 

an application, including a supplemental ap-
plication, for a drug or device under section 
505, 510, 515, or 520 of the Federal Food, Drug, 
and Cosmetic Act or for the biological prod-
uct under section 351; or 

‘‘(ii) used in advertising or labeling to 
make a claim about the drug, device, or bio-
logical product involved. 

‘‘(n) DEFINITIONS; INDIVIDUAL LIABILITY.— 
‘‘(1) RESPONSIBLE PERSON.— 
‘‘(A) IN GENERAL.—In this section, the term 

‘responsible person’ with respect to a clinical 
trial, means— 

‘‘(i) if such clinical trial is the subject of 
an investigational new drug application or 
an application for an investigational device 
exemption, the sponsor of such investiga-
tional new drug application or such applica-
tion for an investigational device exemption; 
or 

‘‘(ii) except as provided in subparagraph 
(B), if such clinical trial is not the subject of 
an investigational new drug application or 
an application for an investigational device 
exemption— 

‘‘(I) the person that provides the largest 
share of the monetary support (such term 
does not include in-kind support) for the con-
duct of such trial; or 

‘‘(II) in the case in which the person de-
scribed in subclause (I) is a Federal or State 
agency, the principal investigator of such 
trial. 

‘‘(B) NONPROFIT ENTITIES AND REQUESTING 
PERSONS.— 

‘‘(i) NONPROFIT ENTITIES.—For purposes of 
subparagraph (A)(ii)(I), if the person that 
provides the largest share of the monetary 
support for the conduct of the clinical trial 
involved is a nonprofit entity, the respon-
sible person for purposes of this section shall 
be— 

‘‘(I) the nonprofit entity; or 
‘‘(II) if the nonprofit entity and the prin-

cipal investigator of such trial jointly cer-
tify to the Secretary that the principal in-
vestigator will be responsible for submitting 
the information described in subsection 
(i)(3)(B) for such trial, the principal investi-
gator. 

‘‘(ii) REQUESTING PERSONS.—For purposes 
of subparagraph (A)(ii)(I), if a person— 

‘‘(I) has submitted a request to the Sec-
retary that the Secretary recognize the per-
son as the responsible person for purposes of 
this section; and 

‘‘(II) the Secretary determines that such 
person— 

‘‘(aa) provides monetary support for the 
conduct of such trial; 

‘‘(bb) is responsible for the conduct of such 
trial; and 

‘‘(cc) will be responsible for submitting the 
information described in subsection (i)(3)(B) 
for such trial; 

such person shall be the responsible person 
for purposes of this section. 

‘‘(2) DRUG, DEVICE, BIOLOGICAL PRODUCT.—In 
this section— 

‘‘(A) the terms ‘drug’ and ‘device’ have the 
meanings given such terms in section 201 of 
the Federal Food, Drug, and Cosmetic Act; 
and 

‘‘(B) the term ‘biological product’ has the 
meaning given such term in section 351 of 
this Act. 

‘‘(3) INDIVIDUAL LIABILITY.— 
‘‘(A) LIMITATION ON LIABILITY OF INDIVID-

UALS.—No individual shall be liable for any 
civil monetary penalty under this section. 

‘‘(B) INDIVIDUALS WHO ARE RESPONSIBLE 
PERSONS.—If a responsible person under sub-
paragraph (A) or (B) of paragraph (1) is an in-
dividual, such individual shall be subject to 
the procedures and conditions described in 
subsection (j).’’. 

(c) AUTHORIZATION OF APPROPRIATIONS.— 
Section 402 of the Public Health Service Act 
(42 U.S.C. 282), as amended by this section, is 
further amended by adding at the end the 
following: 

‘‘(q) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated such 
sums as may be necessary to carry out this 
section.’’. 

(d) CONFORMING AMENDMENT.—Section 
402(c)(1)(D) of the Public Health Service Act 
(42 U.S.C. 282(c)(1)(D)), as amended by Public 
Law 109-482, is amended by striking ‘‘402(k)’’ 
and inserting ‘‘402(p)’’. 
SEC. 4. REVIEW AND APPROVAL OF PROPOSALS 

FOR RESEARCH. 
(a) AMENDMENTS.—Section 492A(a) of the 

Public Health Service Act (42 U.S.C. 289a– 
1(a)) is amended— 

(1) in paragraph (1)(A), by striking ‘‘un-
less’’ and all that follows through the period 
and inserting the following: ‘‘unless— 

‘‘(i) the application has undergone review 
in accordance with such section and has been 
recommended for approval by a majority of 
the members of the Board conducting the re-
view; 

‘‘(ii) such Board has submitted to the Sec-
retary a notification of such approval; and 

‘‘(iii) with respect to an application involv-
ing a clinical trial to which section 402(i) ap-
plies, the principal investigator who has sub-
mitted such application has submitted to the 
Secretary for inclusion in the registry and 
the database described in section 402(i) the 
information described in paragraph (3)(A) 
and subclause (I) of paragraph (3)(B)(iv) of 
such section.’’; and 

(2) by adding at the end the following: 
‘‘(3) COST RECOVERY.—Nonprofit entities 

may recover the full costs associated with 
compliance with the requirements of para-
graph (1) from the Secretary as a direct cost 
of research.’’. 

(b) REGULATIONS.—The Secretary of Health 
and Human Services shall modify the regula-
tions promulgated at part 46 of title 45, Code 
of Federal Regulations, part 50 of title 21, 
Code of Federal Regulations, and part 56 of 
title 21, Code of Federal Regulations, to re-
flect the amendments made by subsection 
(a). 

(c) CONFORMING AMENDMENT.—Section 
492A(a)(2) of the Public Health Service Act 
(42 U.S.C. 289a–1(a)(2)), as amended by Public 
Law 109-482, is amended by striking ‘‘402(k)’’ 
and inserting ‘‘402(p)’’. 
SEC. 5. PROHIBITED ACTS. 

Section 301 of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 331) is amended by 
adding at the end the following: 

‘‘(ii)(1) The entering into of a contract or 
other agreement by a responsible person or a 
manufacturer of a drug, biological product, 
or device with an individual who is not an 
employee of such responsible person or man-
ufacturer, or the performance of any other 
act by such a responsible person or manufac-
turer, that prohibits, limits, or imposes un-
reasonable delays on the ability of such indi-
vidual to— 

‘‘(A) discuss the results of a clinical trial 
at a scientific meeting or any other public or 
private forum; or 

‘‘(B) publish the results of a clinical trial 
or a description or discussion of the results 
of a clinical trial in a scientific journal or 
any other publication. 
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‘‘(2) The entering into a contract or other 

agreement by a responsible person or a man-
ufacturer of a drug, biological product, or de-
vice with an academic institution or a health 
care facility, or the performance of any 
other act by such a responsible person or 
manufacturer, that prohibits, limits, or im-
poses unreasonable delays on the ability of 
an individual who is not an employee of such 
responsible person or manufacturer to— 

‘‘(A) discuss the results of a clinical trial 
at a scientific meeting or any other public or 
private forum; or 

‘‘(B) publish the results of a clinical trial 
or a description or discussion of the results 
of a clinical trial in a scientific journal or 
any other publication.’’. 
SEC. 6. REPORTS. 

(a) IMPLEMENTATION REPORT.—Not later 
than 1 year after the date of enactment of 
this Act, the Secretary of Health and Human 
Services shall submit to the appropriate 
committees of Congress a report on the sta-
tus of the implementation of the require-
ments of the amendments made by section 3 
that includes a description of the number 
and types of clinical trials for which infor-
mation has been submitted under such 
amendments. 

(b) DATA COLLECTION.— 
(1) IN GENERAL.—The Secretary of Health 

and Human Services shall enter into a con-
tract with the Institute of Medicine for the 
conduct of a study concerning the extent to 
which data submitted to the registry under 
section 402(i) of the Public Health Service 
Act (42 U.S.C. 282(i)) has impacted the public 
health. 

(2) REPORT.—Not later than 6 months after 
the date on which a contract is entered into 
under paragraph (1), the Institute of Medi-
cine shall submit to the Secretary of Health 
and Human Services a report on the results 
of the study conducted under such para-
graph. Such report shall include rec-
ommendations for changes to the registry, 
the database, and the data submission re-
quirements that would benefit the public 
health. 

Mr. GRASSLEY. Madam President, I 
am pleased to have bipartisan sponsor-
ship of two very important bills with 
Senator DODD of Connecticut that are 
being introduced today, the Food and 
Drug Administration Safety Act of 2007 
and the Fair Access to Clinical Trials 
Act of 2007. 

These bills are part of a sustained ef-
fort to restore public confidence in the 
Federal Government’s food and drug 
safety program and to make sure the 
agency does all it can to protect the 
public. 

Enactment of those two bills would 
provide doctors and patients with more 
information about the risks and bene-
fits of their medicines and bring about 
greater transparency and account-
ability of the Food and Drug Adminis-
tration. 

I am sure my colleagues realize I 
have been involved in oversight of the 
Food and Drug Administration for now 
at least 3 years, and it has been in re-
sponse to concerns about the reluc-
tance of the Food and Drug Adminis-
tration to provide information to the 
public about the increased suicide risks 
for young people taking 
antidepressants. 

In November 2004, I chaired a 
groundbreaking hearing on drug safety 
involving the Food and Drug Adminis-

tration and the drug Vioxx. That hear-
ing and other critical drug safety con-
cerns that have come to light since 
then highlight the need for comprehen-
sive and systematic reforms as well as 
more stringent oversight of the Food 
and Drug Administration. 

Over the past 3 years, it has become 
increasingly apparent that the Food 
and Drug Administration has repeat-
edly failed to protect the public from 
an industry that focuses all too often 
on profits, even when those profits 
come at the expense of ‘‘John Q. Pub-
lic.’’ 

In 2005, then, and because of this, 
Senator DODD and I introduced almost 
identical companion bills to advance 
serious reforms at the Food and Drug 
Administration. In the 2 years fol-
lowing the introduction of those bills, 
however, the Food and Drug Adminis-
tration failed to take comprehensive 
and systematic steps toward restoring 
public confidence in that agency, as 
well as the necessity of strengthening 
public safety. 

Yesterday, the Food and Drug Ad-
ministration released its response to 
the Institute of Medicine’s 2006 report 
on drug safety. The two safety bills in-
troduced today are not intended to sup-
plant the plans articulated in the Food 
and Drug Administration’s response 
but, rather, to augment those plans 
and to provide the FDA with additional 
enforcement tools, something they now 
lack. 

In fact, one of our bills is intended to 
specifically address a serious problem 
that was also identified by the Insti-
tute of Medicine. Dr. Alta Charo, a 
member of the Institute of Medicine 
committee that wrote the report on 
drug safety, stated in the newspaper 
USA Today: 

I have to confess I’m disappointed that 
they— 

Meaning the FDA— 
ignored one of our most critical rec-
ommendations. 

According to the USA Today article, 
she was referring to the Institute of 
Medicine’s recommendation that the 
Food and Drug Administration give 
more clout to the office that monitors 
drugs after they go to market. I want 
you to know I agree with Dr. Charo. 

The Food and Drug Administration 
Safety Act of 2007 would then establish 
an independent center within the Food 
and Drug Administration. The name of 
the center would be the Center for 
Postmarket Evaluation and Research 
for Drugs and Biologics. The director of 
this center would report directly to the 
Food and Drug Administration Com-
missioner and would be responsible for 
conducting risk assessments for ap-
proved drugs and biological products. 

The new center would also be respon-
sible for ensuring the safety and effec-
tiveness of drugs once they are on the 
market. Unfortunately, the problem we 
are trying to solve is that now at the 
FDA, the office that reviews drug safe-
ty postmarketing is a mere consultant 
and under the thumb of the office that 

puts the drugs on the market in the 
first place. 

Even more troubling is the fact that 
those who speak out of line are tar-
geted. Whistleblowers, as we call them, 
are targeted. They are very helpful to 
Congress in ferreting out wrongdoing, 
that laws are not being faithfully exe-
cuted, that money is not being spent 
according to congressional intent. So 
they speak out at the FDA and point 
out a lot of things that are wrong. And 
what do they get for it? They are treat-
ed like a skunk at a picnic. They are 
targeted. 

So this legislation we put before us 
would provide the new center with the 
independence and authority to prompt-
ly identify serious safety risks and 
take necessary actions to protect the 
public, and I hope eliminate some of 
the intimidation against whistle-
blowers. 

At the same time, the intra-agency 
communication is essential in address-
ing drug safety. So this legislation 
would encourage communication be-
tween the center and other centers and 
offices, or let’s say subagencies at the 
Food and Drug Administration that 
handle drugs and biological products, 
to do what is best for the consumer and 
not have big PhRMA having undue in-
fluence. 

The second bill we are introducing 
would expand an existing Web site, 
www.clinicaltrials.gov, to create a pub-
licly accessible national databank of 
clinical trial information. The 
databank would be comprised of a clin-
ical trial registry and a clinical trial 
results database of all publicly and pri-
vately funded clinical trials so that ev-
erything is out there for the public to 
consider, not letting somebody choose: 
Well, if this is a little negative toward 
our drug, we will not make that public. 
All the positive stuff, of course, we will 
make public. 

So I think this legislation is going to 
foster transparency. But it is going to 
bring about a great deal of account-
ability in health research and develop-
ment and ensure that the scientific 
community and, most importantly, the 
general public whom we are trying to 
protect have access to basic informa-
tion about clinical trials, about new 
drugs going out on the market. 

The legislation would also create an 
environment that would encourage 
companies from withholding clinically 
important information about their 
products from the Food and Drug Ad-
ministration and from the public. 

By the way, the information that is 
coming out now about Vioxx in the 
newspapers today will even tell you 
that a long time before Vioxx went on 
the market there were scientists with-
in the company who were raising ques-
tions about whether it was going to 
cause harm to the heart. All of this in-
formation should be out there. The 
public ought to know it. Your doctor 
ought to know it. Transparency and ac-
countability should not hurt anybody 
in an open society such as we have in 
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America. Oh, there might be some le-
gitimate reasons for intellectual prop-
erty privacy, but nothing beyond that. 

If we have learned anything over the 
last few years, it is that the Food and 
Drug Administration is a troubled 
agency that lost sight of its funda-
mental function. That fundamental 
function is to protect the safety and 
the efficacy of new prescription drugs. 

Two very important things for them 
to answer: Are the drugs safe for you? 
Are they effective? 

Unfortunately, the public has good 
reason to doubt the Food and Drug Ad-
ministration’s ability to do its job. And 
experts from all over the country have 
expressed concern. These two bills, 
then, that Senator DODD and I are in-
troducing—and let me parenthetically 
say for the public, people are always 
thinking that Democrats are hitting on 
Republicans and Republicans are hit-
ting on Democrats. There is a lot going 
on around here you never see on 
evening television that is bipartisan 
because there is not controversy about 
it, or at least there is no controversy 
between Republicans and Democrats. 
But what they want to put in the news 
media every night is when some Repub-
lican is fighting some Democrat. So 
our constituents get a view about this 
Congress that is very distorted. 

I would like to have people read on a 
regular basis about how Senator BAU-
CUS and I meet on a regular basis to de-
termine the agenda for the Finance 
Committee. I would like to have them 
read about how he and I have put out 
bipartisan bills for the last 6 years— 
whether he was chairman or I was 
chairman—and that every one of them 
got to the President to be signed. But 
you do not hear those things. 

So I want to emphasize, this is a 
DODD—and Senator DODD is a Demo-
crat from Connecticut—and a GRASS-
LEY bill—and GRASSLEY is a Republican 
Senator from Iowa. So this bill is being 
introduced to ensure the safety and ef-
ficacy of new prescription drugs, not to 
do something new for the FDA, just to 
give them the tools to do what they 
have had a responsibility to do for sev-
eral decades. 

So the public has doubts about the 
FDA’s ability to do it. These two bills 
will help put the FDA back on the path 
to fulfilling its mission and, most im-
portantly, put the American consumer 
first. 

So, Madam President, in closing, I 
ask unanimous consent that my state-
ment in the RECORD that I give today 
be coupled with the statement of Sen-
ator DODD, which will be given later 
today, regarding the introduction of 
these important bills. 

By giving me this unanimous con-
sent, it will assure the public, when 
they read about these bills, knows that 
DODD is a Democrat, GRASSLEY is a Re-
publican, and they are bipartisan bills. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 468 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Food and 
Drug Administration Safety Act of 2007’’. 
SEC. 2. CENTER FOR POSTMARKET EVALUATION 

AND RESEARCH FOR DRUGS AND 
BIOLOGICS. 

(a) IN GENERAL.—Chapter V of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 351 
et seq.) is amended by inserting after section 
506C the following: 
‘‘SEC. 507. DRUG SAFETY. 

‘‘(a) ESTABLISHMENT OF THE CENTER FOR 
POSTMARKET EVALUATION AND RESEARCH FOR 
DRUGS AND BIOLOGICS.—There is established 
within the Food and Drug Administration a 
Center for Postmarket Evaluation and Re-
search for Drugs and Biologics (referred to in 
the section as the ‘Center’). The Director of 
the Center shall report directly to the Com-
missioner of Food and Drugs. 

‘‘(b) DUTIES OF THE CENTER FOR 
POSTMARKET EVALUATION AND RESEARCH FOR 
DRUGS AND BIOLOGICS.— 

‘‘(1) RESPONSIBILITIES OF DIRECTOR.—The 
Director of the Center, in consultation with 
the Director of the Center for Drug Evalua-
tion and Research or the Director of the Cen-
ter for Biologics Evaluation and Research, as 
appropriate, shall— 

‘‘(A) conduct postmarket risk assessment 
of drugs approved under section 505 of this 
Act and of biological products licensed under 
section 351 of the Public Health Service Act; 

‘‘(B) conduct and improve postmarket sur-
veillance of approved drugs and licensed bio-
logical products using postmarket surveil-
lance programs and activities (including 
MedWatch), risk-benefit analyses, adverse 
event reports, the scientific literature, any 
clinical or observational studies (including 
studies required under subsection (d) or (e)), 
and any other resources that the Director of 
the Center determines appropriate; 

‘‘(C) determine whether a study is required 
under subsection (d) or (e) and consult with 
the sponsors of drugs and biological products 
to ensure that such studies are completed by 
the date, and according to the terms, speci-
fied by the Director of the Center; 

‘‘(D) contract, or require the sponsor of an 
application or the holder of an approved ap-
plication or license to contract, with the 
holders of domestic and international pa-
tient databases to conduct epidemiologic and 
other observational studies; 

‘‘(E) determine, based on postmarket sur-
veillance programs and activities (including 
MedWatch), risk-benefit analyses, adverse 
event reports, the scientific literature, and 
any clinical or observational studies (includ-
ing studies required under subsection (d) or 
(e)), and any other resources that the Direc-
tor of the Center determines appropriate, 
whether a drug or biological product may 
present an unreasonable risk to the health of 
patients or the general public, and take cor-
rective action if such an unreasonable risk 
may exist; 

‘‘(F) make information about the safety 
and effectiveness of approved drugs and li-
censed biological products available to the 
public and healthcare providers in a timely 
manner; and 

‘‘(G) conduct other activities as the Direc-
tor of the Center determines appropriate to 
ensure the safety and effectiveness of all 
drugs approved under section 505 and all bio-
logical products licensed under section 351 of 
the Public Health Service Act. 

‘‘(2) DETERMINATION OF UNREASONABLE 
RISK.—In determining whether a drug or bio-
logical product may present an unreasonable 
risk to the health of patients or the general 

public, the Director of the Center, in con-
sultation with the Director of the Center for 
Drug Evaluation and Research or the Direc-
tor of the Center for Biologics Evaluation 
and Research, as appropriate, shall consider 
the risk in relation to the known benefits of 
such drug or biological product. 

‘‘(c) SECRETARIAL AUTHORITY.— 
‘‘(1) IN GENERAL.—Approval of a drug under 

section 505 of this Act or issuance of a li-
cense for a biological product under section 
351 of the Public Health Service Act may be 
subject to the requirement that the sponsor 
conduct 1 or more postmarket studies as de-
scribed in subsection (d) or (e) of this sec-
tion, or other postmarket studies as required 
by the Secretary, to validate the safety and 
effectiveness of the drug or biological prod-
uct. 

‘‘(2) DEFINITION.—For purposes of this sec-
tion, the term ‘postmarket’ means— 

‘‘(A) with respect to a drug, after approval 
of an application under section 505; and 

‘‘(B) with respect to a biological product, 
after licensure under section 351 of the Pub-
lic Health Service Act. 

‘‘(d) PREAPPROVAL REVIEW.— 
‘‘(1) REVIEW OF APPLICATION.— 
‘‘(A) IN GENERAL.— 
‘‘(i) REVIEW.—At any time before a drug is 

approved under section 505 of this Act or a 
biological product is licensed under section 
351 of the Public Health Service Act, the Di-
rector of the Center shall review the applica-
tion (or supplement to the application), and 
any analyses associated with the applica-
tion, of such drug or biological product. 

‘‘(ii) EFFECT OF APPROVAL OR LICENSURE.— 
The approval of a drug under section 505 or 
the licensure of a biological product under 
such section 351 shall not affect the continu-
ation and completion of a review under 
clause (i). 

‘‘(B) LIMITATION.—In no case shall the re-
view under subparagraph (A) delay a decision 
with respect to an application for a drug 
under section 505 of this Act or for a biologi-
cal product under section 351 of the Public 
Health Service Act. 

‘‘(2) RESULT OF REVIEW.—The Director of 
the Center may, based on the review under 
paragraph (1)— 

‘‘(A) require that the sponsor of the appli-
cation agree to conduct 1 or more 
postmarket studies to determine the safety 
or effectiveness of a drug or biological prod-
uct, including such safety or effectiveness as 
compared to other drugs or biological prod-
ucts, to be completed by a date, and accord-
ing to the terms, specified by the Director of 
the Center; or 

‘‘(B) contract, or require the sponsor of the 
application to contract, with a holder of a 
domestic or an international patient data-
base to conduct 1 or more epidemiologic or 
other observational studies. 

‘‘(e) POSTMARKETING STUDIES OF DRUG 
SAFETY.— 

‘‘(1) IN GENERAL.—At any time after a drug 
is approved under section 505 of this Act or a 
biological product is licensed under section 
351 of the Public Health Service Act, the Di-
rector of the Center, may— 

‘‘(A) require that the holder of an approved 
application or license conduct 1 or more 
studies to determine the safety or effective-
ness of such drug or biological product, in-
cluding such safety and effectiveness as com-
pared to other drugs or biological products, 
to be completed by a date, and according to 
the terms, specified by such Director; or 

‘‘(B) contract, or require the holder of the 
approved application or license to contract, 
with a holder of a domestic or an inter-
national patient database to conduct 1 or 
more epidemiologic or other observational 
studies. 
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‘‘(2) REVIEW OF OUTSTANDING STUDIES.—Not 

later than 90 days after the date of enact-
ment of the Food and Drug Administration 
Safety Act of 2007, the Director of the Center 
shall— 

‘‘(A) review and publish a list in the Fed-
eral Register of any postmarketing studies 
outstanding on the date of enactment of the 
Food and Drug Administration Safety Act of 
2007; and 

‘‘(B) as the Director determines appro-
priate, require the sponsor of a study de-
scribed in subparagraph (A) to conduct such 
study under this subsection. 

‘‘(f) PUBLICATION OF PROGRESS REPORTS 
AND COMPLETED STUDIES.— 

‘‘(1) IN GENERAL.—The Director of the Cen-
ter shall require that the sponsor of a study 
under subsection (d) or (e) submit to the Sec-
retary— 

‘‘(A) not less frequently than every 90 days, 
an up-to-date report describing the progress 
of such study; and 

‘‘(B) upon the completion date of such 
study, the results of such study. 

‘‘(2) COMPLETION DATE.—For purposes of 
this section, the completion date of such 
study shall be determined by the Director of 
the Center. 

‘‘(g) DETERMINATIONS BY DIRECTOR.— 
‘‘(1) RESULTS OF STUDY.—The Director of 

the Center shall determine, upon receipt of 
the results of a study required under sub-
section (d) or (e)— 

‘‘(A) whether the drug or biological prod-
uct studied may present an unreasonable 
risk to the health of patients or the general 
public; and 

‘‘(B) what, if any, corrective action under 
subsection (k) shall be taken to protect pa-
tients and the public health. 

‘‘(2) RESULTS OF EVIDENCE.—The Director 
of the Center may, at any time, based on the 
empirical evidence from postmarket surveil-
lance programs and activities (including 
MedWatch), risk-benefit analyses, adverse 
event reports, the scientific literature, any 
clinical or observational studies (including 
studies required under subsection (d) or (e)), 
or any other resources that the Director of 
the Center determines appropriate— 

‘‘(A) make a determination that a drug or 
biological product may present an unreason-
able risk to the health of patients or the gen-
eral public; and 

‘‘(B) order a corrective action under sub-
section (k) be taken to protect patients and 
the public health. 

‘‘(3) REQUIRED CONSULTATION AND CONSIDER-
ATIONS.—Before making a determination 
under paragraph (2), ordering a study under 
subsection (d) or (e), or taking a corrective 
action under subsection (k), the Director of 
the Center shall— 

‘‘(A) consult with the Director of the Cen-
ter for Drug Evaluation and Research or the 
Director of the Center for Biologics Evalua-
tion and Research, as appropriate; and 

‘‘(B) consider— 
‘‘(i) the benefit-to-risk profile of the drug 

or biological product; 
‘‘(ii) the effect that a corrective action, or 

failure to take corrective action, will have 
on the patient population that relies on the 
drug or biological product; and 

‘‘(iii) the extent to which the drug or bio-
logical product presents a meaningful thera-
peutic benefit as compared to other available 
treatments. 

‘‘(h) PUBLIC INFORMATION.—Periodically, 
but not less often than every 90 days, the 
Secretary shall make available to the public, 
by publication in the Federal Register and 
posting on an Internet website, the following 
information: 

‘‘(1) Studies required under subsection (d) 
or (e) including— 

‘‘(A) the type of study; 

‘‘(B) the nature of the study; 
‘‘(C) the primary and secondary outcomes 

of the study; 
‘‘(D) the date the study was required under 

subsection (d) or (e) or was agreed to by the 
sponsor; 

‘‘(E) the deadline for completion of the 
study; and 

‘‘(F) if the study has not been completed 
by the deadline under subparagraph (E), a 
statement that explains why. 

‘‘(2) The periodic progress reports and re-
sults of completed studies described under 
subsection (f). 

‘‘(3) Any determinations made by the Di-
rector of the Center under subsection (g), in-
cluding— 

‘‘(A) reasons for the determination, includ-
ing factual basis for such determination; 

‘‘(B) reference to supporting empirical 
data; and 

‘‘(C) an explanation that describes why 
contrary data is insufficient. 

‘‘(i) DRUG ADVISORY COMMITTEE.—The Drug 
Safety and Risk Management Advisory Com-
mittee within the Center of the Food and 
Drug Administration shall— 

‘‘(1) meet not less frequently than every 
180 days; and 

‘‘(2) make recommendations to the Direc-
tor of the Center with respect to— 

‘‘(A) which drugs and biological products 
should be the subject of a study under sub-
section (d) or (e); 

‘‘(B) the design and duration for studies 
under subsection (d) or (e); 

‘‘(C) which drugs and biological products 
may present an unreasonable risk to the 
health of patients or the general public; and 

‘‘(D) appropriate corrective actions under 
subsection (k). 

‘‘(j) PENALTIES.— 
‘‘(1) IN GENERAL.—If the Secretary deter-

mines, after notice and opportunity for an 
informal hearing, that a sponsor of a drug or 
biological product or other entity has failed 
to complete a study required under sub-
section (d) or (e) by the date or to the terms 
specified by the Secretary under such sub-
section, the Secretary may order such spon-
sor or other entity to— 

‘‘(A) complete the study in a specified 
time; 

‘‘(B) revise the study to comply with the 
terms specified by the Secretary under sub-
section (d) or (e); or 

‘‘(C) pay a civil penalty. 
‘‘(2) AMOUNT OF PENALTIES.— 
‘‘(A) IN GENERAL.—The civil penalty or-

dered under paragraph (1) shall be $250,000 for 
the first 30-day period after the date speci-
fied by the Secretary that the study is not 
completed, and shall double in amount for 
every 30-day period thereafter that the study 
is not completed. 

‘‘(B) LIMITATION.—In no case shall a pen-
alty under subparagraph (A) exceed $2,000,000 
for any 30-day period. 

‘‘(3) NOTIFICATION OF PENALTY.—The Sec-
retary shall publish in the Federal Register 
any civil penalty ordered under this sub-
section. 

‘‘(k) RESULT OF DETERMINATION.— 
‘‘(1) IN GENERAL.—If the Director of the 

Center makes a determination that a drug or 
biological product may present an unreason-
able risk to the health of patients or the gen-
eral public under subsection (g), such Direc-
tor shall order a corrective action, as de-
scribed under paragraph (2). 

‘‘(2) CORRECTIVE ACTIONS.—The corrective 
action described under subsection (g)— 

‘‘(A) may include— 
‘‘(i) requiring a change to the drug or bio-

logical product label by a date specified by 
the Director of the Center; 

‘‘(ii) modifying the approved indication of 
the drug or biological product to restrict use 
to certain patients; 

‘‘(iii) placing restriction on the distribu-
tion of the drug or biological product to en-
sure safe use; 

‘‘(iv) requiring the sponsor of the drug or 
biological product or license to establish a 
patient registry; 

‘‘(v) requiring patients to sign a consent 
form prior to receiving a prescription of the 
drug or biological product; 

‘‘(vi) requiring the sponsor to monitor 
sales and usage of the drug or biological 
product to detect unsafe use; 

‘‘(vii) requiring patient or physician edu-
cation; and 

‘‘(viii) requiring the establishment of a 
risk management plan by the sponsor; and 

‘‘(B) shall include the requirements with 
respect to promotional material under sub-
section (l)(1). 

‘‘(3) PENALTIES.— 
‘‘(A) IN GENERAL.—If the Secretary deter-

mines, after notice and opportunity for an 
informal hearing, that a sponsor of a drug or 
biological product has failed to take the cor-
rective action ordered by the Director of the 
Center under this subsection or has failed to 
comply with subsection (l)(2), the Secretary 
may order such sponsor to pay a civil pen-
alty. 

‘‘(B) AMOUNT OF PENALTIES.— 
‘‘(i) IN GENERAL.—The civil penalty ordered 

under subparagraph (A) shall be $250,000 for 
the first 30-day period that the sponsor does 
not comply with the order under paragraph 
(1), and shall double in amount for every 30- 
day period thereafter that the order is not 
complied with. 

‘‘(ii) LIMITATION.—In no case shall a pen-
alty under clause (i) exceed $2,000,000 for any 
30-day period. 

‘‘(C) NOTIFICATION OF PENALTY.—The Sec-
retary shall publish in the Federal Register 
any civil penalty ordered under this para-
graph. 

‘‘(l) PROMOTION MATERIAL.— 
‘‘(1) SAFETY ISSUE.—If the Director of the 

Center makes a determination that a drug or 
biological product may present an unreason-
able risk to the health of patients or the gen-
eral public under subsection (g), such Direc-
tor, in consultation with the Division of 
Drug Marketing, Advertising, and Commu-
nications of the Food and Drug Administra-
tion, shall— 

‘‘(A) notwithstanding section 502(n), re-
quire that the sponsor of such drug or bio-
logical product submit to the Director of the 
Center copies of all promotional material 
with respect to the drug or biological prod-
uct not less than 30 days prior to the dis-
semination of such material; and 

‘‘(B) require that all promotional material 
with respect to the drug or biological prod-
uct include certain disclosures, which shall 
be displayed prominently and in a manner 
easily understood by the general public, in-
cluding— 

‘‘(i) a statement that describes the unrea-
sonable risk to the health of patients or the 
general public as determined by the Director 
of the Center; 

‘‘(ii) a statement that encourages patients 
to discuss potential risks and benefits with 
their healthcare provider; 

‘‘(iii) a description of the corrective ac-
tions required under subsection (k); 

‘‘(iv) where appropriate, a statement ex-
plaining that there may be products avail-
able to treat the same disease or condition 
that present a more favorable benefit-to-risk 
profile, and that patients should talk to 
their healthcare provider about the risks and 
benefits of alternative treatments; 
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‘‘(v) a description of any requirements of 

outstanding clinical and observational stud-
ies, including the purpose of each study; and 

‘‘(vi) contact information to report a sus-
pected adverse reaction. 

‘‘(2) NEW PRODUCTS; OUTSTANDING STUD-
IES.—For the first 2-year period after a drug 
is approved under section 505 of this Act or a 
biological product is licensed under section 
351 of the Public Health Service Act, and 
with respect to drugs and biological products 
for which there are outstanding study re-
quirements under subsection (d) or (e), the 
Director of the Center, in consultation with 
the Division of Drug Marketing, Advertising, 
and Communications of the Food and Drug 
Administration, shall— 

‘‘(A) notwithstanding section 502(n), re-
quire that the sponsor of such drug or bio-
logical product submit to the Director of the 
Center copies of all promotional material 
with respect to the drug or biological prod-
uct not less than 30 days prior to the dis-
semination of such material; and 

‘‘(B) require that all promotional material 
with respect to the drug or biological prod-
uct include certain disclosures, which shall 
be displayed prominently and in a manner 
easily understood by the general public, in-
cluding— 

‘‘(i) a statement explaining that the drug 
or biological product is newly approved or li-
censed or the subject of outstanding clinical 
or observational studies, as the case may be, 
and, as a result, not all side effects or drug 
interactions may be known; 

‘‘(ii) the number of people in which the 
drug or biological product has been studied 
and the duration of time during which the 
drug or biological product has been studied; 

‘‘(iii) a statement that encourages patients 
to discuss the potential risks and benefits of 
treatment with their healthcare provider; 

‘‘(iv) a description of any requirements of 
outstanding clinical and observational stud-
ies, including the purpose of each study; and 

‘‘(v) contact information to report a sus-
pected adverse reaction. 

‘‘(3) EFFECT OF VOLUNTARY SUBMISSION.— 
Paragraphs (1)(A) and (2)(A) shall not apply 
to the sponsor of a drug or biological product 
if such sponsor has voluntarily submitted to 
the Division of Drug Marketing, Advertising, 
and Communications of the Food and Drug 
Administration all promotional material 
with respect to the drug or biological prod-
uct prior to the dissemination of such mate-
rial. 

‘‘(m) WITHDRAWAL OR SUSPENSION OF AP-
PROVAL OR LICENSURE.— 

‘‘(1) IN GENERAL.—The Director of the Cen-
ter, may withdraw or suspend approval of a 
drug or licensure of a biological product 
using expedited procedures (as prescribed by 
the Secretary in regulations promulgated 
not later than 1 year after the date of enact-
ment of the Food and Drug Administration 
Safety Act of 2007, which shall include an op-
portunity for an informal hearing) after con-
sultation with the Director of the Center for 
Drug Evaluation and Research or the Direc-
tor of the Center for Biologics Evaluation 
and Research, as appropriate, and any other 
person as determined appropriate by the Di-
rector of the Center, if— 

‘‘(A) the Director of the Center makes a de-
termination that the drug or biological prod-
uct may present an unreasonable risk to the 
health of patients or the general public, and 
that risk cannot be satisfactorily alleviated 
by a corrective action under subsection (k); 
or 

‘‘(B) the sponsor fails to comply with an 
order or requirement under this section. 

‘‘(2) PUBLIC INFORMATION.—The Secretary 
shall make available to the public, by publi-
cation in the Federal Register and posting 
on an Internet website, the details of the 

consultation described in paragraph (1), in-
cluding— 

‘‘(A) the reason for the determination to 
withdraw, suspend, or failure to withdraw or 
suspend, approval for the drug or licensure 
for the biological product; 

‘‘(B) the factual basis for such determina-
tion; 

‘‘(C) reference to supporting empirical 
data; 

‘‘(D) an explanation that describes why 
contrary data is insufficient; and 

‘‘(E) the position taken by each individual 
consulted. 

‘‘(n) EFFECT OF SECTION.—The authorities 
conferred by this section shall be separate 
from and in addition to the authorities con-
ferred by section 505B. 

‘‘(o) ADMINISTRATION OF SECTION.—The pro-
visions of this section shall be carried out by 
the Secretary, acting through the Director 
of the Center.’’. 

(b) MISBRANDING.—Section 502 of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C. 
352) is amended by inserting after subsection 
(j) the following: 

‘‘(k) If it is a drug or biological product for 
which the sponsor of an application or holder 
of an approved application or license has not 
complied with an order or requirement under 
section 507.’’. 

(c) REPORT ON DEVICES.—Not later than 6 
months after the date of enactment of this 
Act, the Secretary of Health and Human 
Services, in consultation with the Commis-
sioner of Food and Drugs, the Director of the 
Center for Postmarket Evaluation and Re-
search for Drugs and Biologics, and the Di-
rector of the Center for Devices and Radio-
logical Health, shall submit to Congress a re-
port that— 

(1) identifies gaps in the current process of 
postmarket surveillance of devices approved 
under the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 321 et seq.); 

(2) includes recommendations on ways to 
improve gaps in postmarket surveillance of 
devices; and 

(3) identifies the changes in authority 
needed to make those improvements, recog-
nizing the legitimate differences between de-
vices and other medical products regulated 
by the Food and Drug Administration. 

(d) TRANSFER OF FUNCTIONS.—The func-
tions and duties of the Office of Surveillance 
and Epidemiology, including the Drug Safety 
and Risk Management Advisory Committee, 
of the Food and Drug Administration on the 
day before the date of enactment of this Act 
shall be transferred to the Center for 
Postmarket Evaluation and Research for 
Drugs and Biologics established under sec-
tion 507 of the Federal Food, Drug, and Cos-
metic Act (as added by this section). The 
Center for Postmarket Evaluation and Re-
search for Drugs and Biologics shall be a sep-
arate entity within the Food and Drug Ad-
ministration and shall not be an administra-
tive office of the Center for Drug Evaluation 
and Research or the Center for Biologics 
Evaluation and Research. 

(e) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
carry out this Act (and the amendments 
made by this Act)— 

(1) $50,000,000 for fiscal year 2008; 
(2) $75,000,000 for fiscal year 2009; 
(3) $100,000,000 for fiscal year 2010; 
(4) $125,000,000 for fiscal year 2011; and 
(5) $150,000,000 for fiscal year 2012. 

By Mr. BAUCUS (for himself and 
Mr. GRASSLEY): 

S. 469. A bill to amend the Internal 
Revenue Code of 1986 to make perma-
nent the special rule for contributions 
of qualified conservation contribu-
tions; to the Committee on Finance. 

Mr. BAUCUS. Mr. President, I rise 
today to introduce the Rural Heritage 
Conservation Extension Act of 2007, 
along with my good friend Senator 
GRASSLEY from Iowa. 

As we all know, the country, and my 
home State of Montana, are losing pre-
cious agricultural and ranch lands at a 
record pace. While providing Montana 
and the Nation with the highest qual-
ity food and fiber, these farms and 
ranches also provide habitat for wild-
life and the open spaces, land that 
many of us take for granted and as-
sume will always be there. Montana 
has begun to recognize the importance 
of these lands. We currently have 
1,573,411 acres covered by conservation 
easements. To some, that may seem 
like a large amount, but this is Mon-
tana, a State that covers 93,583,532 
acres, making the conservation ease-
ments coverage a mere 1.68 percent of 
all of our lands. 

To assure that open space and habi-
tat will be there for future generations, 
we must help our hardworking farmers 
and ranchers preserve this precious 
heritage and their way-of-life. 

Conservation easements have been 
tremendously successful in preserving 
open space and wildlife habitat. Last 
year, the Congress recognized this by 
providing targeted income tax relief to 
small farmers and ranchers who wish 
to make a charitable contribution of a 
qualified conservation easement. The 
provision allows eligible farmers and 
ranchers to increase the amounts of de-
duction that may be taken currently 
for charitable contributions of quali-
fied conservation easements by raising 
the Adjusted Gross Income (AGI) limi-
tations to 100 percent and extending 
the carryover period from 5 years to 15 
years. In the case of all landowners, 
the AGI limitation would be raised 
from 30 percent to 50 percent. 

The Rural Heritage Conservation Ex-
tension Act of 2007 would make this al-
lowable deduction permanent, building 
on the success of conservation ease-
ments. Our farmers and ranchers will 
be able to preserve their important ag-
ricultural and ranching lands for fu-
ture generations, while continuing to 
operate their businesses. Landowners, 
conservationists, the Federal Govern-
ment, and local communities are work-
ing together to preserve our precious 
natural resources. 

This legislation is vitally important 
to Montana, and to every other State 
in the Nation. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 469 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SPECIAL RULE FOR CONTRIBUTIONS 

OF QUALIFIED CONSERVATION CON-
TRIBUTIONS MADE PERMANENT. 

(a) IN GENERAL.— 
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(1) INDIVIDUALS.—Subparagraph (E) of sec-

tion 170(b)(1) of the Internal Revenue Code of 
1986 (relating to contributions of qualified 
conservation contributions) is amended by 
striking clause (vi). 

(2) CORPORATIONS.—Subparagraph (B) of 
section 170(b)(2) of such Code (relating to 
qualified conservation contributions) is 
amended by striking clause (iii). 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to contribu-
tions made in taxable years beginning after 
the date of the enactment of this Act. 

f 

SUBMITTED RESOLUTIONS 

SENATE RESOLUTION 52—AUTHOR-
IZING EXPENDITURES BY THE 
COMMITTEE ON THE BUDGET 

Mr. CONRAD submitted the fol-
lowing resolution; from the Committee 
on the Budget; which was referred to 
the Committee on Rules and Adminis-
tration. 

S. RES. 52 

Resolved, That, in carrying out its powers, 
duties, and functions under the Standing 
Rules of the Senate, in accordance with its 
jurisdiction under rule XXV of such rules, in-
cluding holding hearings, reporting such 
hearings, and making investigations as au-
thorized by paragraphs 1 and 8 of rule XXVI 
of the Standing Rules of the Senate, the 
Committee on the Budget is authorized from 
March 1, 2007, through September 30, 2007; 
October 1, 2007, through September 30, 2008; 
and October 1, 2008, through February 28, 
2009, in its discretion (1) to make expendi-
tures from the contingent fund of the Sen-
ate, (2) to employ personnel, and (3) with the 
prior consent of the Government department 
or agency concerned and the Committee on 
Rules and Administration, to use on a reim-
bursable or nonreimbursable basis the serv-
ices of personnel of any such department or 
agency. 

SEC. 2. (a) The expenses of the committee 
for the period March 1, 2007, through Sep-
tember 30, 2007, under this resolution shall 
not exceed $3,554,606, of which amount (1) not 
to exceed $35,000 may be expended for the 
procurement of the services of individual 
consultants, or organizations thereof (as au-
thorized by section 202(i) of the Legislative 
Reorganization Act of 1946), and (2) not to 
exceed $70,000 may be expended for the train-
ing of the professional staff of such com-
mittee (under procedures specified by section 
202(j) of the Legislative Reorganization Act 
of 1946). 

(b) For the period October 1, 2007, through 
September 30, 2008, expenses of the com-
mittee under this resolution shall not exceed 
$6,230,828, of which amount (1) not to exceed 
$60,000 may be expended for the procurement 
of the services of individual consultants, or 
organizations thereof (as authorized by sec-
tion 202(i) of the Legislative Reorganization 
Act of 1946), and (2) not to exceed $120,000 
may be expended for the training of the pro-
fessional staff of such committee (under pro-
cedures specified by section 202(j) of the Leg-
islative Reorganization Act of 1946). 

(c) For the period October 1, 2008, through 
February 28, 2009, expenses of the committee 
under this resolution shall not exceed 
$2,646,665, of which amount (1) not to exceed 
$25,000 may be expended for the procurement 
of the services of individual consultants, or 
organizations thereof (as authorized by sec-
tion 202(i) of the Legislative Reorganization 
Act of 1946), and (2) not to exceed $50,000 may 
be expended for the training of the profes-

sional staff of such committee (under proce-
dures specified by section 202(j) of the Legis-
lative Reorganization Act of 1946). 

SEC. 3. The committee shall report its find-
ings, together with such recommendations 
for legislation as it deems advisable, to the 
Senate at the earliest practicable date, but 
not later than February 28, 2008, respec-
tively. 

SEC. 4. Expenses of the committee under 
this resolution shall be paid from the contin-
gent fund of the Senate upon vouchers ap-
proved by the chairman of the committee, 
except that vouchers shall not be required (1) 
for the disbursement of salaries of employees 
paid at an annual rate, or (2) for the pay-
ment of telecommunications provided by the 
Office of the Sergeant at Arms and Door-
keeper, United States Senate, or (3) for the 
payment of stationery supplies purchased 
through the Keeper of the Stationery, United 
States Senate, or (4) for payments to the 
Postmaster, United States Senate, or (5) for 
the payment of metered charges on copying 
equipment provided by the Office of the Ser-
geant at Arms and Doorkeeper, United 
States Senate, or (6) for the payment of Sen-
ate Recording and Photographic Services, or 
(7) for payment of franked and mass mail 
costs by the Sergeant at Arms and Door-
keeper, United States Senate. 

f 

SENATE RESOLUTION 53—CON-
GRATULATING ILLINOIS STATE 
UNIVERSITY AS IT MARKS ITS 
SESQUICENTENNIAL 

Mr. DURBIN (for himself and Mr. 
OBAMA) submitted the following resolu-
tion; which was referred to the 
Committe on the Judiciary: 

S. RES. 53 

Whereas Illinois State University marks 
its sesquicentennial with a year-long cele-
bration, beginning with Founders Day on 
February 15, 2007; 

Whereas Illinois State University is the 
oldest public university in the State of Illi-
nois; 

Whereas Illinois State University has 34 
academic departments and offers more than 
160 programs of study in the College of Ap-
plied Science and Technology, the College of 
Arts and Sciences, the College of Business, 
the College of Education, the College of Fine 
Arts, and the Mennonite College of Nursing; 

Whereas Illinois State University is 1 of 
the 10 largest producers of teachers in the 
Nation, and nearly 1 in 7 Illinois teachers 
holds a degree from Illinois State University; 

Whereas Milner Library at Illinois State 
University contains more than 3 million 
holdings and special collections; 

Whereas Illinois State University is ranked 
nationally as one of the 100 ‘‘best values’’ in 
public higher education; and 

Whereas Illinois State University partici-
pates in the American Democracy Project, 
an initiative that prepares students to en-
gage in a competitive global society: Now, 
therefore, be it 

Resolved, That the Senate congratulates Il-
linois State University as it marks its ses-
quicentennial. 

Mr. DURBIN. Mr. President, I rise 
today to congratulate Illinois State 
University, ISU, as it marks its 150th 
year of providing an outstanding col-
lege education to students in the State 
of Illinois. 

Illinois State University commemo-
rates its 150th anniversary this year 
with a year-long celebration that be-
gins with Founders Day on February 

15, 2007. ISU was founded as Bloom-
ington-Normal in 1857. The school was 
Illinois’s first public university and is 
one of the oldest institutions of higher 
education in the Midwest. Abraham 
Lincoln himself drew up the legal pa-
pers to establish the University, which 
has grown from a small teachers’ col-
lege to a premiere liberal arts univer-
sity. The University now serves more 
than 20,000 talented undergraduate and 
graduate students from across the 
country and from 88 nations. 

For 150 years, Illinois State Univer-
sity has prided itself on providing a 
high quality education at a cost within 
the reach of most students. In fact, ISU 
is ranked nationally as one of the 100 
‘‘best values’’ in public higher edu-
cation, according to Kiplinger maga-
zine. ISU students can choose the pro-
gram that best fits their academic 
needs from among 63 undergraduate 
programs in more than 160 fields of 
study. In particular, I commend Illi-
nois State for its successful College of 
Education, which continues the Uni-
versity’s long tradition of educating 
teachers. ISU is one of the 10 largest 
producers of teachers in the Nation. In 
fact, nearly 1 in 7 Illinois teachers 
holds a degree from ISU. By educating 
future teachers, Illinois State Univer-
sity has played an invaluable role in 
shaping the education of Illinois chil-
dren. 

Illinois State hosts a large and suc-
cessful athletics program. During the 
past 23 years, the ISU Redbirds have 
won 125 league titles in 19 intercolle-
giate sports. Redbird competitors have 
gone on to be professional athletes, 
Olympians, and World Series Cham-
pions, as in the case of pitcher Neal 
Cotts, an ISU alumnus and member of 
the 2005 World Champion Chicago 
White Sox team. 

Students at Illinois State are encour-
aged to embrace the University’s 
motto, ‘‘Gladly we Learn and Teach,’’ 
both in and outside the classroom. 
Many students choose to take part in 
public service and outreach programs 
that provide learning and service expe-
riences beyond the classroom. ISU also 
participates in the American Democ-
racy Project, an initiative that pre-
pares students to be engaged in a com-
petitive global society. 

Illinois State University has proven 
itself to be a tremendous asset to the 
students and citizens of Illinois for the 
past 150 years. I congratulate the Uni-
versity on its 150th anniversary, and I 
look forward to many more years of ex-
cellence in education and academic ad-
vancement in the future. 

f 

SENATE RESOLUTION 54—AUTHOR-
IZING EXPENDITURES BY THE 
COMMITTEE ON HEALTH, EDU-
CATION, LABOR, AND PENSIONS 

Mr. KENNEDY submitted the fol-
lowing resolution; from the Committee 
on Health, Education, Labor, and Pen-
sions; which was referred to the Com-
mittee on Rules and Administration: 
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