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hospitals and insurance companies
refuse to pay claims unless there is
good evidence of malpractice.” And
that is an understatement.

At the same time, the assertion that
there exists an ‘‘explosion’ in medical
malpractice payouts in recent years is
simply untrue. The average verdict size
is relatively low and has remained sta-
ble for many years. A study by Ameri-
cans for Insurance Reform found pay-
outs have been virtually flat since the
mid-1980s. As it is, Americans use the
civil justice system as a last resort,
going to court after all their efforts
have failed.

For these reasons, Professor Baker
concludes that the medical malpractice
crisis is a product of exaggeration and
distortion.

But even if there were a medical mal-
practice problem that needed to be
cured, these bills are not the right
medicine. They are riddled with major
flaws. Let me talk about a few of them.

First, they would impose an unrea-
sonably low $250,000 cap on pain and
suffering. Proponents of these bills
claim that the cap is $750,000, but in
the typical case where there is a single
negligent party, the cap remains
$250,000. In cases where the wrong limb
is amputated or a patient is paralyzed
or a mother loses a child, $250,000, I
submit, is grossly inadequate. And it is
even worse under S. 23. Under this leg-
islation, the life of a woman rendered
sterile by gross negligence of an OB-
GYN is worth less than that of a man
mistakenly sterilized.

This is bad legislation.

Second, these bills discriminate
against women in more ways than
that. By capping pain and suffering
while simultaneously preserving full
compensation for lost wages and sal-
ary, these bills devalue the worth of
homemakers and stay-at-home parents.
For instance, a homemaker whose re-
productive system is destroyed by neg-
ligent treatment would suffer only
noneconomic losses which are arbi-
trarily capped by this bill.

At the same time, the bills limit pu-
nitive damages, a change which
disproportionally affects women pa-
tients. Punitive damages are very rare
in malpractice cases, but the cases
where they do occur often involve sex-
ual abuse of a female patient.
Punitives would be virtually impos-
sible to receive under this legislation.

Third, the bills unjustifiably protect
large corporations that own nursing
homes from liability when they abuse
or Kkill their patients. The National
Citizens Coalition for Nursing Home
Reform released this book, I mentioned
earlier, ‘“The Faces of Neglect; Behind
the Closed Doors of Nursing Homes,”
which profiles the heartbreaking expe-
riences of 36 Americans who have suf-
fered from abuse and neglect while in
long-term facilities. These are only a
few cases of hundreds and hundreds.
The book includes the story of Barbara
Salerno, a Reno, NV, woman whose fa-
ther died due to the neglect of a nurs-
ing home. It is a tragic case.
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The numbers of seniors who could be
hurt by this bill are staggering. Ac-
cording to the GAO, 300,000 elderly and
disabled residents live in chronically
deficient nursing homes where they are
“at risk of harm due to woefully defi-
cient care.” Nationwide, 26.2 percent of
nursing homes were cited for violations
related to quality of care by regulatory
agencies in 2004 alone, yet this bill
gives sweeping liability protections to
these negligent facilities.

Fourth, these bills are an affront to
federalism. Republicans love to talk
about States rights, except when they
want to impose a Federal solution on
all 50 States. More than half of all
States have already enacted mal-
practice reforms, but these bills would
override these State legislative deci-
sions. Specifically, this bill preempts
those States which have debated a cap
on damages and decided against that
step on their own.

For these reasons and many others,
the pending bills are objectionable. In
fact, the entire concept of medical mal-
practice reform is misguided. The right
way to bring down medical malpractice
insurance premiums is to reform the
insurance industry, which is badly in
need of oversight.

A study commissioned by the Center
for Justice and Democracy showed that
insurance premiums more than doubled
between 2000 and 2004 even though
claims for pay-outs remained essen-
tially flat. Given this price gouging, it
is little wonder that the profits of the
Nation’s five largest medical mal-
practice insurers rose by nearly 18 per-
cent last year, more than double the
“Fortune 500’ average.

We need to strengthen Federal over-
sight of insurance industry practices
that contribute to these rises in mal-
practice premiums. Unfortunately, the
insurance industry enjoys almost com-
plete immunity from Federal antitrust
laws, and using this exemption, insur-
ance companies can collude to set
rates, resulting in higher premiums
than true competition would achieve.
Federal enforcement officials cannot
investigate any such collusion because
of this exemption.

I am embarrassed to say this law
came about as a result of the Nevada
Senator McCarran. The McCarran-Fer-
guson Act. That is, I submit, the only
bad thing he did.

This act was passed to give a few
years of relief to the insurance indus-
try. Now, some 70 years later, insur-
ance companies are the only busi-
nesses—other than Major League Base-
ball—not subject to antitrust laws.
This rationale for this exemption has
long since passed. Insurance should be
like any other business—subject to
antitrust laws.

Senator LEAHY’s bill would accom-
plish this. To pretend these medical
malpractice bills have anything do
with making health more affordable is
a cruel joke. These bills override the
sound judgment of State legislatures
and juries and substitute the arbitrary
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judgement of an insurance friendly
Congress.

We should not reward insurance com-
panies making record profits. We
should help doctors by reforming the
insurance industry rather than under-
mining the legal rights of seriously in-
jured malpractice patients. That is
what these would do.

I am going to vote against cloture. It
is bad legislation. I hope that once
again, we will help the American con-
sumers and defeat these two bad bills.

———

MEDICAL CARE ACCESS PROTEC-
TION ACT OF 2006—MOTION TO
PROCEED

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration on the motion to
proceed to S. 22, which the clerk will
report.

The legislative clerk read as follows:

Motion to proceed to Calendar No. 422, S.
22, a bill to improve patient access to health
care services and provide improved medical
care by reducing the excessive burden the li-
ability system places on the health care de-
livery system, and for other purposes.

The PRESIDING OFFICER. Under
the previous order, the time from 1:30
p.m. until 2 p.m. shall be under the
control of the minority, and the time
from 2 p.m. to 2:30 p.m. shall be under
the control of the majority. The time
will rotate in this format until the
time from 5 p.m. to 5:15 p.m. which will
be under the control of the majority.

The Senator from Florida.

Mr. NELSON of Florida. Mr. Presi-
dent, under the previous order, with
the time being allocated to this side, I
wish to speak on the Medicare prescrip-
tion drug deadline that is fast ap-
proaching 1 week from today. Since
this week is called Health Week In the
Senate, it is strange we are not going
to be discussing the extension of the
deadline of May 15, a week from today.
It is a deadline for all the senior citi-
zens. For those who want to sign up for
the Medicare prescription drug benefit,
they have to do so by the deadline; oth-
erwise, they get penalized 1 percent a
month. If they sign up for the wrong
plan, they are stuck for a year and
they cannot change plans.

Of course, senior citizens are having
a very difficult time figuring out in
this multiplicity of plans what the for-
mulary is in a plan, if it would cover
their prescription drugs. If suddenly
they choose a plan that does not cover
their prescriptions, they are stuck for
a year unless they do not sign up, and
then they are going to be penalized
economically up to 12 percent a year.

It is imperative we take up this legis-
lation and extend the deadline and pro-
vide essential protections for Medicare
beneficiaries during the first year of
implementation of this Medicare pre-
scription drug benefit.

We have been advocating for some
period of time providing seniors with a
meaningful prescription drug coverage,
not one that is overly confusing and
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one that fails to address the escalating
costs of prescription drugs. The plan
has passed. It passed several years ago,
and it is being implemented. Our job
now is to help the seniors who are
going to choose to enroll in the pro-
gram, to help them pick the plan that
is right for them. The stakes are very
high. We must provide them with the
time and resources they need to make
an informed decision.

I have spoken with Medicare bene-
ficiaries all across my State of Florida.
They are understandably confused.
They are concerned about this new pre-
scription drug benefit. They are facing
a number of private plan options. Sort-
ing through all of these options is dif-
ficult for our senior citizens.

This is not the first time the senior
Senator from Florida has spoken in the
Senate. I have offered this to the Sen-
ate several times. It has received ma-
jority votes, but we have not passed it
into law.

An example: In my State, there are
18 companies offering 43 standalone
prescription drug plans. Each of these
different options differs in terms of
premiums, cost sharing requirements,
drugs covered, and pharmacy access.
Sorting through these plans is com-
plicated and time consuming.

Further complicating matters, the
Medicare drug benefit has been marred
by implementation problems. This adds
to the confusion for the Senators. To
give an example, in a rural community
where there is only one pharmacy, sen-
iors naturally want to get their pre-
scriptions from that pharmacy. What
happens if that pharmacy is not cov-
ered in the formulary of the plan they
pick?

They need time to sort through all of
this. Yet the beneficiaries, the Medi-
care recipients who do not select their
plan, 1 week from today, will face a
substantial financial penalty.

On the other hand, if we can delay
the late enrollment penalties and give
a Medicare recipient the chance to
change plans once during the first
year, we can make sure our senior cit-
izen constituents are not forced to
make a hasty decision they are going
to regret later.

I have introduced S. 1841, the Medi-
care Informed Choice Act. This bill ex-
tends the annual open enrollment pe-
riod under the Medicare prescription
drug plan through all of this year of
2006. It will not impose a late enroll-
ment penalty and allows a one-time
change in plans at any point in 2006.

According to the Congressional Budg-
et Office, if we extend the deadline for
all of 2006, over 1 million more senior
citizens will sign up for the program.
In addition, another 7.5 million seniors
will pay lower premiums because they
will have fewer penalties. Why in the
world would we not be doing this for
our senior citizens?

A recent poll by the Kaiser Family
Foundation demonstrates the need for
this legislation. In that survey, 4 in 10
elderly Americans still do not know
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the enrollment deadline for the new
Medicare drug benefit is May 15. In ad-
dition, in that survey, nearly half of all
the seniors are unaware they face a fi-
nancial penalty if they delay.

This bill I have filed, S. 1841, is a
time-limited step to help ease the pres-
sure of the first year of this new pre-
scription drug benefit. It is time to
stop playing politics with the health
care of our seniors. It is time to start
putting their needs first.

The Senators have heard their citi-
zens back home. They are very clear in
what they would like us to do. I urge
all of our colleagues, every time we
bring this up—a majority favor this po-
sition, but it is always beat down, say-
ing we have to have the deadline. There
is no reason we should put this imposi-
tion on our senior citizens 1 week from
today when they are going to pay the
penalties.

As we have already indicated earlier,
I ask unanimous consent in the Senate
that upon disposition of Calendar No.
417, S. 1955, the Enzi small business
health care bill, the Committee on Fi-
nance be discharged from further con-
sideration of the bill I have just talked
about, S. 1841, and that the Senate pro-
ceed then to its immediate consider-
ation. That is my unanimous consent
request.

The PRESIDING OFFICER. In my
capacity as a Senator from Alabama, I
object. The matter has not been
cleared by committee or the Repub-
lican leadership.

Mr. NELSON of Florida. I understand
that is the position of the majority.

We will continue to fight this out
over the course of this week. This is
“doing right” by our seniors. As the
Good Book says: Come and let us rea-
son together.

I am offering an extension for the en-
tire year. We ought to have some com-
ing together, to reason together, on
some kind of extension, even if it is not
for the remaining 6 months of the year
in which we can help out our senior
citizens.

I will continue to press this in the
course of this week’s debate. I will con-
tinue throughout, as I have just indi-
cated, to bring up this matter. I will
continue to ask unanimous consent
from the Senate that this matter be
brought to the Senate because of the
emergency nature of meeting the dead-
line a week from today, May 15, to help
out our senior citizens.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. Mr. President, with
great fanfare, the majority leader has
announced this is Health Week in the
Senate. This is a week he has set to ad-
dress the Nation’s urgent health issues.
But there is something very big miss-
ing from this agenda. The American
people are demanding action on embry-
onic stem cell research.

In poll after poll, the overwhelming
majority of Americans favor lifting the
President’s arbitrary and harsh restric-
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tions on embryonic stem cell research.
The American people want the Senate
to vote on H.R. 810, a bill passed almost
a year ago, 350 days ago to be exact, by
the House of Representatives. It was
offered by a Republican, Congressman
Mike Castle from Delaware, and a
Democrat, Congresswoman DEGETTE
from Colorado. It was bipartisan. It
passed the House. Yet it has been sit-
ting here for nearly a year and we can-
not bring it up.

How in the world can we have Health
Week in the Senate and not bring up
H.R. 810 and allow consideration of the
public’s No. 1 health research priority?
Instead we are scheduled to debate
three bills that have no chance of pas-
sage in the Senate. The majority leader
knows it, I know it, and the rest of the
Senate knows it.

It is a gimmick that we are talking
about health care. However, we will
have bills that somehow excite the po-
litical base, get certain segments mov-
ing in this political year.

The American people want the Sen-
ate to address the issue of embryonic
stem cell research. I tried to explain to
my nephew, Kelly, who was injured 26
years ago in a tragic accident on an
aircraft carrier. He has been a quad-
riplegic ever since. He finds it incom-
prehensible and totally unacceptable
that we in the Senate cannot bring up
this bill and pass it. I tried to explain
to him that it is politics. He says this
is ridiculous, it shouldn’t be Democrat
or Republican.

This is the most promising revolu-
tionary avenue of biomedical research,
and it is being blocked because of poli-
tics? Try explaining that to someone
with juvenile diabetes, ALS, Parkin-
son’s, spinal cord injuries.

I appreciate the fact that some Re-
publican Senators have been out-
spoken. I see Senator HATCH in the
Senate, Senator SPECTER, and Senator
SMITH urging the majority leader to
bring up the bill. Senator FRIST him-
self gave an eloquent and courageous
speech last summer when he endorsed
H.R. 810.

Why don’t we have it in the Senate?
This is Health Week. Bring it up.

Leader FRIST said last summer:

Therefore I believe the President’s policy
should be modified. We should expand Fed-
eral funding and current guidelines gov-
erning stem cell research carefully and
thoughtfully, staying within ethical bounds.

That is what the majority leader said
last summer. I could not agree more. In
December, they asked unanimous con-
sent to pass the cord blood bill. I spoke
on it at that time. We wanted the two
to go together. We let the cord blood
bill pass—fine, I am all for that—with
a promise that we would somehow get
a vote on H.R. 810 sometime in this ses-
sion.

This session is almost half over. We
have Health Week. Stem cell research
is not on the agenda. That is a shame.
Why don’t we bring up H.R. 810 and de-
bate it? We could have a time limit.
The votes are here to pass it. We know
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that. We know the votes are here to
pass it. Why don’t we bring it up?

On the President’s arbitrary date of
August 9, 2001, he said there were 78
stem cell lines. We now know there are
only 22. Of those 22, all are contami-
nated with mouse cells. They will
never be used for any kind of human
interventions.

The President’s policy of August 9,
2001, is a dead end. It offers false hope
to millions of people across America
and around the world who are suffering
from diseases that could be cured or
treated throughout embryonic stem
cell research.

Scientists have made great advances
in deriving the stem cell lines since
August of 2001. They have been grown
without mouse cells. Shouldn’t our top
scientists be studying those lines in-
stead of being limited to the 22 that
will never be used in humans?

In closing, we do not expect our as-
tronomers to study the heavens with
Galileo’s telescope. We do not expect
geologists to study the Earth with a
tape measure. It is time we move to
the next level of research to help peo-
ple who are suffering from ALS, Par-
kinson’s disease, and juvenile diabetes.
We should bring up embryonic stem
cell research and pass it in the Senate
during Health Week.

Mr. President, I yield the floor.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The Senator from Utah.

Mr. HATCH. Madam President, I
share the frustration of the distin-
guished Senator from Iowa about stem
cell research, but I do believe the ma-
jority leader is committed to bringing
it up, and I expect him to do that, I
hope, within the near future.

But today I rise to speak in support
of S. 22, the Medical Care Access and
Protection Act of 2006, and S. 23, the
Healthy Mothers and Healthy Babies
Access to Care Act. I am a proud co-
sponsor of both bills.

These bills address the medical li-
ability and litigation crisis in our
country, a crisis that is preventing pa-
tients from receiving high-quality
health care or, in some cases, any care
at all because doctors are being driven
out of practice. This crisis is limiting
or denying access to vital medical care
and needlessly increasing the cost of
care for every American.

This issue is much more difficult to
assess than just studying physicians
who leave practice. The more impor-
tant issue is how physicians are chang-
ing their mode of practice and finan-
cial structure in response to increasing
costs from medical malpractice insur-
ance premiums.

As many Kknow, this crisis began
when obstetrician/gynecologists start-
ed getting out of the obstetric care
business. Unfortunately, it has now
progressed to almost all medical spe-
cialties, limiting high-risk/low-return
activities, such as emergency room
coverage, to limit exposure. Just last
week, the RAND Corporation reported
that over 70 percent of emergency
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rooms in this country do not have ade-
quate physician staffing. And who ends
up suffering the most as a result? Well,
the patient does.

In a city such as Salt Lake, where
there are academic medical centers,
this results in patient cases shifting
from lower cost community hospitals
to the higher cost settings.

The chief operating officer of our
University of Utah Hospital was in my
office recently to discuss the impact of
this problem on the financial stability
of the hospital. He told us it is becom-
ing increasingly difficult for his hos-
pital to provide care to the poor and
uninsured.

On the financial side, we are seeing
physicians’ practices modifying their
financial structure and, in some cases,
taking advantage of the fact that there
is growing demand and diminishing
supply in the physician world. Primary
care physicians are creating upfront
fees for services which also allow for
reduced practice size. The bottom line
is, lacking a different strategy for re-
imbursement and/or practice costs—a
good part of which is driven by mal-
practice insurance—we are driving pri-
vate physicians away from traditional
settings. Instead, we are creating a
trend that adversely affects physician
access and supply and increases costs
in other sectors of the health care envi-
ronment.

The Utah Hospital Association presi-
dent tells me that a major hospital sys-
tem in Utah saw its malpractice pre-
miums increase 300 percent in the last
10 years, while at the same time being
continually recognized nationally for
its outstanding clinical practice.

The time to act is now. This crisis is
jeopardizing access to health care for
many Americans. The medical liability
crisis also is inhibiting efforts to im-
prove patient safety and stifling med-
ical innovation. Excessive litigation is
adding billions of dollars in increased
costs and reducing access to high-qual-
ity health care.

I am really deeply concerned that we
are needlessly compromising patient
safety and quality health care. We
know that about 4 percent of hos-
pitalizations involve an adverse event
and 1 percent of hospitalizations in-
volve an injury that would be consid-
ered negligent in court.

These numbers have been consistent
in large studies conducted in my home
State of Utah, New York, California,
and Colorado, just to mention 4 States.
However, the equally troubling sta-
tistic is that few cases with actual neg-
ligent injuries result in claims and less
than one-fifth—that is 17 percent—of
claims filed actually involve a neg-
ligent injury.

This situation has been likened to a
traffic cop who regularly gives out
more tickets to drivers who go through
green lights than to those who run
through red lights. Clearly, nobody
would defend that method of ensuring
traffic safety. And we should not ac-
cept such an inefficient and inequitable
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method of ensuring patient safety.
These numbers are a searing indict-
ment of the current medical liability
system.

I believe we can do better for the
American people. The two bills before
us are important steps in that path.

The problem is particularly acute for
women who need obstetrical and gyne-
cological care because OB/GYN is
among the top three specialties with
the highest professional liability insur-
ance premiums. This has led to many
leaving their practices, thus resulting
in a shortage of doctors in many
States, including my home State of
Utah.

Studies by both the Utah Medical As-
sociation and the Utah Chapter of the
American College of Obstetricians and
Gynecologists, often called ACOG, un-
derscore the problem in my State. Over
half—50.5 percent—of Utah family prac-
titioners have already given up obstet-
rical services or never even begun the
practice of obstetrics at all.

Of the remaining 49.5 percent who
still deliver babies, 32.7 percent say
they plan to stop providing obstetric
services within the next decade. Most
plan to stop within the next 5 years.

An ACOG survey revealed that over
half—53.16 percent—of OB/GYNs in
Utah have changed their practice. They
are retiring, relocating, or dropping ob-
stetrics because of the medical liabil-
ity reform crisis. This change in prac-
tice leaves 1,458 pregnant Utahns with-
out OB/GYN care.

The medical liability crisis, while af-
fecting all medical specialties and
practices, hits OB/GYN practices espe-
cially hard. Astonishingly, three-quar-
ters—76.5 percent—of obstetrician/gyn-
ecologists report being sued at least
once in their career. Indeed, over one-
fourth of OB/GYN doctors will be sued
for care given during their residency.
These numbers have discouraged Amer-
icans finishing medical school from
choosing this vital specialty. I know
this is the case in my home State of
Utah.

Currently, one-third of OB/GYN resi-
dency slots are filled by foreign med-
ical graduates, compared to only 14
percent one decade ago. That is one-
third to 14 percent. OB/GYN doctors are
particularly vulnerable to unjustified
lawsuits because of the tendency to
blame the doctor for brain-injured in-
fants, although research has proven
that physician error is responsible for
less than 4 percent of all neurologically
impaired babies.

Ensuring the availability of high-
quality prenatal and delivery care for
pregnant women and their babies—the
most vulnerable members of our soci-
ety—is imperative. We need to pass
this legislation.

An August 2003 GAO report concluded
that States that have enacted tort re-
form laws with caps on noneconomic
damages have slower growth rates in
medical malpractice premiums and
claims payments. From 2001 to 2002,
the average premiums for medical mal-
practice insurance increased about 10
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percent in States with caps on non-
economic damages. In comparison,
States with more limited reforms expe-
rienced an increase of 29 percent in
medical malpractice premiums. Over-
all, the situation has gotten worse. In
2004, malpractice insurance costs in-
creased 55 percent; in 2005, 34 percent;
and in 2006, 18 percent. That is 107 per-
cent in just 3 years. Now, under any-
body’s measure, that is an unfair cost
for physicians to bear for a system that
does not achieve the goal of either re-
warding the most injured patients or
improving the safety and quality of
health care.

Medical liability litigation directly
and dramatically increases health care
costs for all Americans. In addition,
skyrocketing medical litigation costs
indirectly increase health care costs by
changing the way doctors practice
medicine.

Defensive medicine is defined as med-
ical care that is primarily or solely
motivated by fear of malpractice
claims and not by the patient’s medical
condition. According to a survey of
1,800 doctors published in the journal,
Medical Economics, more than three-
quarters of doctors believed they must
practice defensive medicine. A study of
defensive medicine conducted by the
current director of the Centers for
Medicare and Medicaid Services, Dr.
Mark McClellan, before he took office
used national health expenditure data
and showed that medical liability re-
form had the potential to reduce defen-
sive medicine expenditures by $69 bil-
lion to $124 billion in 2001, an amount
that is between 3.2 and 5.8 times the
amount of malpractice premiums. That
amount would be significantly greater
today

The financial toll of defensive medi-
cine is great and especially significant
for reform purposes as it does not
produce any positive health benefits.
Not only does defensive medicine in-
crease health care costs, it also puts
Americans at avoidable risk.

Now, there is good defensive medi-
cine and there is bad defensive medi-
cine. But the vast majority of defensive
medicine is extra defenses in order to
have the history of the patient show
the doctor did everything in his power.
Frankly, that leads to more and in-
creased costs every time the doctor has
to do extraordinary analyses just to
make sure his history has everything
he possibly can think of in it, even
though that is very seldom necessary.

Nearly every test and every treat-
ment has possible side effects. Thus,
every unnecessary test, procedure, and
treatment potentially puts a patient in
harm’s way. Seventy-six percent of
physicians are concerned that mal-
practice litigation has hurt their abil-
ity to provide quality care to patients.

What can we do to address this cri-
sis? The answer is plenty. And there
are excellent examples of what works.

HHS has reported how reasonable re-
forms in some States have reduced
health care costs and improved access
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to and quality of care. More specifi-
cally, in States with limits of $250,000
to $350,000 on noneconomic damages,
premiums have increased at an average
of just 18 percent compared to 45 per-
cent in States without such limits.

California enacted the Medical Injury
Compensation Reform Act, also known
as MICRA, more than a quarter cen-
tury ago. MICRA slowed the rate of in-
crease in medical liability premiums
dramatically without affecting nega-
tively the quality of health care re-
ceived by the State’s residents. As a re-
sult, doctors are not leaving California.

Furthermore, between 1976 and 2000,
premiums increased by 167 percent in
California while they increased three
times as much—505 percent—in the rest
of the country. Consequently, Califor-
nians were saved billions of dollars in
health care costs and Federal tax-
payers were saved billions of dollars in
the Medicare and Medicaid Programs.

Before coming to Congress, I liti-
gated several medical liability cases as
a defense lawyer. I have seen heart-
wrenching cases in which mistakes
were made. But, more often, I have
seen heart-wrenching cases in which
mistakes were not made and doctors
were forced to expend valuable time
and resources defending themselves
against frivolous Ilawsuits. And the
vast majority of these suits are frivo-
lous.

An Institute of Medicine report, ‘“To
Err Is Human,” concluded that ‘‘the
majority of medical errors do not re-
sult from individual recklessness or the
actions of a particular group—this is
not a ‘bad apple’ problem. More com-
monly, errors are caused by faulty sys-
tems, processes, and conditions that
lead people to make mistakes or fail to
prevent them.”

We need reform to improve the
health care systems and processes that
allow errors to occur and to identify
better when malpractice has not oc-
curred.

The reform that I envision would ad-
dress litigation abuses in order to pro-
vide swift and appropriate compensa-
tion for malpractice victims, redress
for serious problems, and ensure that
medical liability costs do not prevent
patients from accessing the care they
need.

So we need to move ahead with legis-
lation to improve patient safety and
reduce medical errors.

Without tort reform, juries are
awarding astounding and unreasonable
sums for pain and suffering. A sizable
portion of those awards goes to the at-
torney rather than the patient. The re-
sult is that doctors cannot get insur-
ance and patients cannot get the care
they need.

All Americans deserve the access to
care, the cost savings, and the legal
protections that States like California
and Texas provide their residents. To-
day’s bills will allow us to begin to ad-
dress this crisis in our health care sys-
tem, give our citizens, especially
women and their babies, access to OB/
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GYN doctors, and enable physicians to
provide high-quality, cost-effective
medical care.

So I strongly support this legislation
and urge my colleagues to support clo-
ture on the motion to proceed.

I yield the floor.

The PRESIDING OFFICER
ENzI). The Senator from Alaska.

Ms. MURKOWSKI. Mr. President, I
appreciated the opportunity to listen
to the statement of my colleague from
Utah and hearing of the effects that
medical malpractice liability costs are
having in his particular State. I think
all of us in this body could stand on the
Senate floor and discuss what is hap-
pening in our respective States and in
our respective regions as we look at
how medical malpractice issues are af-
fecting access to care and access to
quality physicians.

Truly, across the Nation, emergency
departments are losing staff. Critical
services are being cut and even trauma
units being closed. One in seven obste-
tricians has stopped delivering babies.
Countless surgeons are no longer per-
forming high-risk procedures. You have
to stop and ask the question: What has
happened? What has caused this break-
down in our Nation’s medical liability
system?

Skyrocketing medical liability rates
are forcing so many of our doctors
across the country to stop practicing
medicine. It is the millions of patients
around the country who suffer when
this happens.

In the State of Alaska, where our pa-
tients, my constituents, live through-
out some 586,000 square miles, the situ-
ation is chilling. It is a crisis. We have
25 to 30 percent fewer physicians than
our population needs. In fact, Alaska
has one of the smallest numbers of
physicians per capita in the United
States. We need a minimum of 500 more
doctors just to be at the national aver-
age of physicians per capita.

An American Medical News article
recently declared Alaska’s precarious
situation by stating that ‘‘Alaska has
long ranked among the worst states in
terms of physician supply.” Just re-
cently, we learned about new deploy-
ments with one of our medical units in
the Anchorage area coming out of El-
mendorf. We have had a recent deploy-
ment of Alaskan military physicians
and health care providers, and this
month we are losing over 60 health care
providers. So the few civilian physi-
cians we have in the area are being
asked to absorb some 5,400 military and
military families into their already
strained practices.

In certain of the physician special-
ties, the shortages there are at even
worse levels.

For example, we all know Alaska is a
huge State, a State larger than Texas,
California, and Montana combined. En-
vision that area. We have lost half of
our internists. Over one-half of the in-
ternist population is now gone from
the State of Alaska. And, in Alaska, a
State where we have the highest rate
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of traumatic brain injury in the Na-
tion, we have three neurosurgeons for
the entire State. Where do you go? You
have to go outside, you go to Seattle.
But you have to leave the State for
that medical care.

In Nome, a town in western Alaska
where my mother was born, there are
no anesthesiologists. Nome is the re-
gional hub in the Northwest. There are
no anesthesiologists. So if you are a
woman who is delivering a baby and
the condition requires that a C-section
be performed, you can’t have the C-sec-
tion done in Nome because there is no
anesthesiologist. You have to get on a
jet and fly an hour and a half to An-
chorage. These are the situations we
deal with in Alaska on a daily basis.

Many of these physicians were forced
out of practice because they could no
longer afford their medical liability
premiums. Our physician shortage cri-
sis was a key reason that medical li-
ability reform was so important to
Alaska. It was last May, as the legisla-
ture concluded its business, as they are
doing this week, that the Alaska State
Legislature passed a medical liability
reform bill. Like the bills currently be-
fore the Senate, the Alaska bill fully
compensates a patient for all quantifi-
able damages, such as lost wages and
all medical and future medical costs.
And like the legislation we have before
us, the Alaska law places reasonable
limitations on unquantifiable, non-
economic damages.

The American Academy of Actuaries
has stated that placing limitations on
unquantifiable, noneconomic damages
is “imperative in stabilizing the physi-
cian professional liability insurance
marketplace.”

Our hope with the new legislation is
that the Alaska law will provide equi-
table and predictable settlements in
medical injury cases resulting in a
more stable, professional liability in-
surance marketplace and, most impor-
tantly, it will help us with the recruit-
ment of physicians to fill the chronic
shortage.

I am happy to report that our med-
ical liability reform does appear to be
working. Ketchikan General Hospital,
for the first time in years, has been
able to recruit two new physicians. We
have an internist and a general sur-
geon. For the first time also in years,
I am told, their medical liability pre-
miums have not increased.

Additionally, the Mat-Suu Valley has
been able to recruit a cardiologist and
Anchorage has finally been able to re-
cruit a reconstructive surgeon. Both of
these physicians fled their states that
were in ‘‘liability crisis” and moved to
Alaska where reform has been enacted.
This is good news.

However, this is an issue that has na-
tional implications. That is why we in
Washington must act now. The bills be-
fore the Senate, S. 22 and S. 23, are
based on a fair and commonsense ap-
proach that passed in the State of
Texas. As a result of the Texas law,
physicians are returning to that State,
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particularly in the underserved special-
ties and counties. Insurance premiums
to protect against frivolous lawsuits
have declined dramatically, with the
State’s largest carrier reporting de-
clines of up to 22 percent and other car-
riers reducing premiums by an average
of 13 percent. The number of lawsuits
filed against doctors has been cut al-
most in half.

Too many lives around the Nation
are threatened or lost because good,
quality physicians are forced out of
their practice. A majority of the Amer-
ican public supports medical liability
reform and ending lawsuit abuse. It is
time that the Senate passed effective
medical liability reform. I am pleased
we are at that juncture today.

I see the chairman of the HELP Com-
mittee. He has done a great job on so
many of these issues.

I yield the floor.

The PRESIDING OFFICER (Mr. SES-
SIONS). The Senator from Wyoming.

Mr. ENZI. Mr. President, I thank the
Senator from Alaska for her kind com-
ments. I want to make a few comments
about medical liability, and then I
want to talk about a bill for which we
will be voting tomorrow morning on
the motion to proceed. There is not
much debate time on that so I will try
to work in about 5 minutes on it and
hope that that will convince everybody
it needs to be debated. That is all we
are going to be voting on, whether we
ought to debate it at all.

First, I want to read a little bit from
a book entitled ‘‘Fixing Our Broken
Health Care System.” It was written
by Senator Charles Scott, a State Sen-
ator from Wyoming. He has been the
chairman of the Labor, Health, and So-
cial Services Committee for many
years. He was chairman of that com-
mittee when I served. He writes in his
book:

We in Wyoming are having the problem in
one of our communities right now. In 2003
the doctors in Newcastle quit delivering ba-
bies. The community is small and the doc-
tors each were delivering between 20 and 25
babies a year. At that rate their malpractice
insurance costs had risen to over $1,000 per
delivery.

He does the math to show what the
difference would be between obstetrics
and family health, and divided it by
the 20 babies.

Roughly half of their deliveries are paid for
through the state Medicaid program which
pays $866.25 per delivery for a normal . . . de-
livery; the payment increases to $1,401.87 if
normal prenatal and post-partum care is pro-
vided.

The cost for them is $1,317, and the
most they can get is $1,401.87. Usually
you get $866. You can see where they
are losing money before they pay rent,
before they pay the nurses, before they
pay themselves a dime. They couldn’t
raise their private rates because in
that community most young couples
starting a family couldn’t afford a
higher rate, and too many were not
covered by insurance.

The economics were clear—the doctors
were losing money with each delivery. They
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dropped the obstetric part of their practice,
and now a woman in Newcastle has to be
driven 73 miles to Gillette, Wyoming, or 80
miles to Rapid City, South Dakota, to have
her baby delivered by a medical doctor.

You have to remember that we get a
little bit of snow out in Wyoming
sometimes, which can make that jour-
ney a little bit hazardous because there
is a lot of cost to traveling 73 or 80
miles to have your baby, and probably
cuts into the prenatal care.

I want to devote the remaining cou-
ple of minutes I have to talking about
the bill we will vote on tomorrow
morning with hardly any debate. It
shouldn’t hardly take any debate be-
cause the motion that we will be debat-
ing is whether we are going to debate a
bill that will provide health care for
small businesses across this Nation,
that is supported by over 200 small
business associations that recognize
that there are about 22 million employ-
ers and employees out there who are
uninsured because they can’t afford it.
This bill is designed to give them ac-
cess to insurance. They have none
right now. They recognize what they
need to be able to do is ban together
across State lines with their associa-
tion to have enough clout to negotiate
with their insurance carrier so they
can get a lower rate.

But what we are talking about now is
cloture on a motion to proceed. That
allows for about 3 days’ worth of de-
bate, normally, before you get the
vote. Then when you have the vote,
you devote another 30 hours to decid-
ing whether you are going to debate
the bill or not. I am hoping the other
side will see the need not to have this
vote. I know they are hearing from
their small businessmen. Everybody
knows that small business is the back-
bone of the U.S. economy. If they have
looked at the polls, they have found
that 89 percent of the people in the
United States, even after hearing the
disadvantage of the old AHP form of
this legislation, which is not this legis-
lation, even after hearing those dis-
advantages, 89 percent said this legisla-
tion was needed to save small busi-
nesses.

We shouldn’t be taking a needless
vote. I am hoping it will be vitiated in
the morning, and we will go ahead with
the debate so people can see where the
bill is going to go. I have never seen so
much money spent in opposition to a
bill before there was even permission
to debate it. And neither have all the
people who called me from Wyoming,
other places in the United States, and
in the District. You may have heard
ads that said: Stop ENZI.

It isn’t stop ENzI. It is keep small
business from being able to get reason-
able insurance. That shouldn’t happen
before a debate. That kind of thing
sometimes happens when a bill is com-
ing out of conference committee, after
it has been amended on the floor of the
Senate, after it has been amended on
the floor of the House, after the two
sides have gotten together and said: Is
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there a solution on which we can
agree?

If they agree on something that is
radical, then this kind of action is usu-
ally done, not when we are talking
about whether we ought to debate it,
whether we ought to amend it, where it
ought to go, where it can go, and what
can be done. This bill needs to be voted
on after a debate, not stopped from
having a debate.

The NFIB collected 500,000 petitions
asking for us to debate this bill. It isn’t
the same bill that we have been talking
about before, the bill that the House
has passed eight times in the past. This
is a different bill. I got the insurance
companies and the insurance commis-
sioners to sit down with the associa-
tions and talk about a fair way of
maintaining State control and main-
taining consumer oversight at the
State level. I have to say there are a
lot of rumors out there. That is partly
what PBS did. They reported a bunch
of assertions without verification.

We are trying to get that corrected
now. But I have never seen a bill that
generated so much opposition before it
was even debated. I hope we will cut
that out and go ahead and vitiate the
cloture motion so that we don’t have
to take the 30 minutes it is going to
take to do that vote, and get right to
the debate and start offering amend-
ments and debate what can be done.

That is the process we ought to use.
That is the process that we normally
use. But I suspect there is a lot of
money that can be lost if those small
businessmen can actually negotiate
against the insurance companies. I will
get into that more when it is the ap-
propriate time, not when we are talk-
ing about whether we ought to proceed
on the bill at all.

I see that I have used my time. I
yield the floor.

The PRESIDING OFFICER (Mr.
ALLEN). The Senator from North Da-
kota is recognized.

Mr. DORGAN. Mr. President, today
marks the start of what the majority
leader has called Health Week in the
Senate. We start today with two clo-
ture votes because legislation has been
brought to the Senate that deals with
what is called medical malpractice, or
“medmal,” reform. The bills we are
being asked to consider have not been
before a Senate committee, have not
been a part of a committee hearing.
They have just been brought to the
floor of the Senate so we can have two
cloture votes, both of which will fail.
This is about someone wanting to cross
a check off their list of what they feel
they must do in the Senate. It hardly
serves the opportunity to address seri-
ous issues. There is a way, for example,
to address the issue of medical mal-
practice reform. But it is not this way.

I must say, as I said the other day,
there are challenges in this area, but I
think the way to address the challenge
of medical malpractice is not to decide
that victims of medical malpractice
should not be given the opportunity to
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seek redress. That doesn’t make any
sense to me.

Mr. President, there are many things
we can and should talk about this
week, if this is, in fact, Health Week.
When the cloture votes are held later
in the afternoon—and both will fail—
then my understanding is that we will
go to the legislation offered by the
Senator from Wyoming. It is further
my understanding that the leader will
what is called ‘‘fill the tree’’; that is,
we will be on that legislation, but we
will not be able to offer any amend-
ments.

Let me talk about a couple of things.
I came to the floor to talk about, dur-
ing Health Week, the need to deal with
something called stem cell research. I
know that is a controversial issue. But
it is one I think the American people
deserve to have the Congress address
and deal with. Almost 1 year ago—May
24, 2005, to be exact—the U.S. House of
Representatives passed their Stem Cell
Research Enhancement Act with broad
bipartisan support. It will expand the
number of embryonic stem cell lines el-
igible for Federal funding.

Back in July of 2005, the majority
leader in the Senate made a speech and
he outlined his support for expanding
the number of stem cell lines available
for research. He pledged to bring the
issue to the floor of the Senate at some
point during this Congress. If this is
the week we are going to be dealing
with health care in the Senate, I en-
courage the majority leader to set
aside time for an open and fair debate
on stem cell research.

Embryonic stem cell research holds
great promise for addressing some of
the devastating diseases that we face—
diabetes, Alzheimer’s, Parkinson’s,
heart disease, cancer. To shut off or
limit medical research is an unbeliev-
able mistake for this country. I, like
many others, have lost loved ones to
disease. When I lost a daughter to
heart disease, I decided that I would
never try to placate one group or an-
other by stopping promising research
to try to address diseases that people
all across this planet face.

Embryonic stem cell research is so
unbelievably promising. This is not
just about some ethereal debate, it is
about real people. We have about
400,000 embryos frozen at in vitro fer-
tilization clinics, and 8,000 to 11,000 of
them are thrown away every year. Yes,
8,000 to 11,000 fertilized embryos that
are frozen at the IVF clinics are just
discarded, put in a trash can called
“medical waste.”” Would they not bet-
ter be used to advance medical re-
search? One million babies have been
born in this world by in vitro fertiliza-
tion. It started in England, called the
“‘test tube baby.” One million babies
have been born.

When we had a hearing in the Com-
merce Committee about stem cell re-
search, one of the witnesses was asked
the question—in fact, I asked the ques-
tion. He opposed in vitro fertilization.
He said it should not happen.
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I said: Do you think those 1 million
people who were born that way should
not have been born?

He didn’t think they should have
been born; it was wrong. There are 1
million people living among us that are
here as a result of in vitro fertilization.
At the clinics where IVF takes place,
the egg and sperm are united in a test
tube and fertilized in a petri dish for
the purpose of implanting in a woman’s
uterus and growing a baby. They
produce far more embryos than they
need. As a result, you have in storage
about 400,000 embryos—400,000—of
which 8,000 to 11,000 each year are sim-
ply discarded.

President Bush and others have de-
cided that they shall not be used for
stem cell research. I am not talking
about the stem cell research in which a
cell is cloned. That is called somatic
cell nuclear transfer. I will talk about
that in a moment. I am talking about
embryos that are going to be thrown in
a waste can and discarded. This Admin-
istration and too many in this Con-
gress believe these discarded embryos
cannot and should not ever be used for
embryonic stem cell research.

Let me put a face to this issue and
hold up this picture. This is a young
woman I met with recently. This is a
picture of Camille Johnson. She is in
the middle. She plays the clarinet in
the middle school band. I have met
Camille and her mother several times.
She is a volunteer with the Juvenile
Diabetes Research Foundation. She
gave me something that I keep in my
office. This is to describe what this
young girl goes through with diabe-
tes—and I will describe why I am talk-
ing about diabetes.

This young lady has had some very
close calls and serious hospitalizations
with her diabetes. It is very aggressive.
She is poked with a needle every day at
7 o’clock, 11 o’clock, 5 o’clock, and 8
o’clock—1,460 pokes with a needle to
test her blood every single year. She
receives 1,095 shots every year. She has
to watch her diet every day. If she does
not keep her diabetes under control,
the complications are amputation,
blindness, kidney failure, heart failure,
and death.

Why do I describe that? Because
there is remarkable research going on
to use stem cells to treat diabetes. The
work that has been done in the trans-
plant of islets to the pancreas is unbe-
lievably important work. Yet we are
told that much of this work cannot
continue with Federal funding. Stem
cell research has shown such great
promise. For example, in spinal cord
injuries, stem cell research has allowed
disabled rats with damaged spinal
cords to walk again. It has relieved dia-
betes and Parkinson’s disease symp-
toms in mice. It has developed heart
cells, eye cells, and nerve cells. I was
told of a researcher who described, I be-
lieve, two dozen mice in which re-
searchers induced severe heart attacks.
They injected stem cells back into the
heart muscles of those mice, and a cou-
ple of weeks later nearly all of the
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mice not only didn’t show severely
damaged hearts, which they had after a
heart attack, but they showed no dam-
age to their hearts at all. So there has
been unbelievable progress with stem
cell research.

Yet we are told by some that re-
search should not go forward. Let me
describe for a moment some of the
other areas, in addition to embryonic
stem cell research, that are so con-
troversial: The issue of taking one skin
cell from one’s ear lobe, for example,
and putting it into an evacuated egg.
The skin cell is stimulated to create a
blastocyst, or cluster of cells, 100 to 200
cells. Those cells can eventually be in-
jected back into your own heart mus-
cle. There has been no fertilized egg. It
is simply your own skin cell that has
been stimulated to reproduce. Yes, it
creates an embryo, but there is no fer-
tilized egg. It creates an embryo that
will never become a human being.

We are told by some that is murder;
you have destroyed an embryo. No, this
is about life, about saving lives. Those
who want to shut down these promising
areas of research, in my judgment, are
just dead wrong.

The last campaign I ran for office,
the first two television commercials
that were run by my opponent—the
first was about gay marriage, that I
voted against amending the U.S. Con-
stitution to prohibit gay marriage. 1
can hardly think that George Wash-
ington, Thomas Jefferson, Ben Frank-
lin, Mason and Madison, as they looked
at what they had created as a Constitu-
tion, would think: What have we
missed here? We need to put something
in about gay marriage. I don’t think
that belongs in the Constitution.

The first commercial was of two men
kissing, with the message you would
expect from the extremists. The second
commercial was about a campfire lead-
er sitting around a campfire at night
with little kids sitting around gathered
in front of him. ‘‘Tell us a scary story,”’
the little kid said. Then the campfire
leader said, ‘“Well, there is a man
named Byron’—referring to me, I
guess—‘‘and he has a plan to implant

embryos into mommies’ uteruses,
wombs, and harvest them later for
body parts.”

That is an unbelievably ignorant tel-
evision commercial, but that commer-
cial was born of an attempt to distort
my position on the issue of stem cell
research.

I am not interested in harvesting
body parts. I am not interested in the
discussion about murdering embryos. I
am interested in a discussion about
saving lives and about continuing the
kind of promising research that exists
that might unlock the mysteries of
Alzheimer’s disease, might provide a
cure for Parkinson’s, for diabetes, or
heart disease.

I am not suggesting there are not
some ethical considerations that need
to be made with respect to how we do
it, and I don’t suggest we should dis-
card those issues. But I am suggesting
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that a country that shuts down that re-
search has made a horrible mistake.
My point in coming to the floor was, if
this is Health Week, then let’s talk
about health issues, about the Indian
Health Care Improvement Act that has
been stranded. Let’s talk about that
and bring it to the floor and vote on it.

No group of Americans has more dif-
ficult health issues to face than Native
Americans. Let’s talk about that on
the floor of the Senate.

Let’s vote on the proposition the ma-
jority put in the prescription drug bill
that prohibits the Federal Government
from negotiating for lower drug prices
with the pharmaceutical industry.
Let’s have that on the floor and vote
on that. There are half a dozen of those
issues. But I speak today about stem
cell research. If we are going to be seri-
ous about health care and have a
health care week, then we ought to
talk about this issue.

The House of Representatives has al-
ready passed a bill. The majority lead-
er said we would have a bill on the
floor of the Senate, and it appears at
this point that we will head toward the
end of this session, despite the fact
there is bipartisan support for legisla-
tion that will deal with stem cell re-
search in the appropriate way.

I understand this is a serious issue. I
don’t dismiss the concern of others, nor
do I accept, however, that this is some-
how a discussion about murder. This is
a discussion about saving lives. It is a
discussion about finding cures to dev-
astating diseases. This country ought
to be in the lead when it comes to re-
search that can provide cures for dis-
eases. Stem cells provide much of that
opportunity.

This young girl, Camille Johnson, de-
serves to have the opportunity to have
the very best treatment available.
Some of that will come from stem cell
research. And perhaps we will find a
cure for diabetes. Perhaps Camille
Johnson will not live her life as a dia-
betic. Maybe through stem cell re-
search we will find this cure and one
day she won’t have to take shot after
shot to provide her body with sufficient
insulin for her to live. Let’s hope that
is the case.

Mr. President, I yield the floor, and I
suggest the absence of a quorum.

The PRESIDING OFFICER (Mr. AL-
LARD). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DODD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Connecticut is rec-
ognized.

Mr. DODD. Mr. President, I rise this
afternoon to voice my concern about
the current debate we have begun on
the floor of this body. This is the
fourth time that we in this Chamber
have devoted floor time for legislation
to restrict the rights of those injured
by medical malpractice. Once again,

S4129

this bill is being considered without
any committee consideration whatso-
ever, without any hearings examining
this question, and without any attempt
to enter into meaningful negotiations
with the minority over our very legiti-
mate concerns about this legislation.
So to begin with, we are going to take
a week of the Senate’s time to debate
a piece of legislation which has not
been considered by committee, has had
no hearings and no effort to try to
reach any kind of a compromise posi-
tion on critical legislation dealing with
medical malpractice.

I have always believed that the best
public policy comes out of consensus,
when we work together as Democrats
and Republicans, not when one side
tries to dictate to the other exactly
what we are going to have to accept or
reject. By bringing together a broad co-
alition of people, we can and have on
many occasions enacted laws and made
sure they work as they ought to. Yet,
too often these days, we are seeing tac-
tics meant to divide rather than to
reach any kind of consensus at all—
tactics, in my view, which have no
place in our system of governance and
which will undoubtedly lead to bad
public policy, if any public policy at
all.

I come to this medical liability de-
bate with no prejudgments about the
merits of the claims of those who sup-
port this legislation. I have never shied
away from legal reform when war-
ranted, and most of my colleagues
know this. In the past, I have sup-
ported reform to class action litiga-
tion, securities litigation, asbestos liti-
gation, Y2K litigation, and the list
goes on. In each and every one of those
instances, I worked with Republicans
and other Democrats to fashion com-
promise consensus legislation. We did
it on class action, we did it on asbes-
tos, we did it on securities litigation,
and I was pleased to do it with my col-
league from Utah, Bob Bennett, on Y2K
legislation. Yet on this occasion deal-
ing with medical malpractice, no effort
is being made at all to reach any con-
sensus. No hearings, no committee
work, just take it or leave it with leg-
islation that is seriously flawed.

I have also opposed legal reforms
when I believed it was unwarranted,
such as reforms that effectively inocu-
late gun manufacturers and sellers
from essentially any and all liability,
and I say that as a Senator rep-
resenting a State with the largest
number of gun manufacturers in the
United States, and one of the largest
gun manufacturers in the world. They
are wonderful people. I respect them
immensely. But the idea that we would
take an entire industry and excuse it
even from the worst kind of negligence
made no sense to me whatsoever.

A recent proposal to shield vaccine
manufacturers from responsibilities for
the safety and effectiveness of their
products was something I opposed as
well, since it made no sense to me
whatsoever.
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The two bills we are going to con-
sider this week—one to cap non-
economic damages for all medical mal-
practice cases and one to cap damages
in cases involving women and chil-
dren—fall into the latter category.
These are unwarranted proposals, they
are unfair, and they are terribly un-
wise.

I could quote facts to let my col-
leagues know how troubled I am about
these proposals. The point is very sim-
ple. The pillars upon which the sup-
porters of this legislation rest their ar-
guments are deeply flawed. As we
heard our colleague from New York,
Senator Pat Moynihan, say on numer-
ous occasions: Everyone in this Cham-
ber is entitled to their opinions, but
they are not entitled to their own set
of facts.

The facts here are very clear. The
fact is the magnitude of this crisis re-
garding medical malpractice has been
drastically overstated. The number of
physicians in the United States in-
creased from 814,000 to 885,000 between
the years 2000 and 2004, and the number
of OB/GYNs increased from 40,000 to
42,000 in the same period, while the
birth rate was in decline in many
States.

What we normally hear is we are los-
ing physicians, people are leaving the
profession, OB/GYNs are packing up
and moving on to other professions.
The fact is there are more OB/GYNs
today than there were in the year 2000.

We should be looking to rein in
health care costs, but the supporters of
this proposal are looking in the wrong
place, in my view. The fact is, liability
premiums account for less than 1 per-
cent of health care costs. Let me re-
peat that. Liability premiums account
for less than 1 percent of health care
costs, and yet, when we hear this de-
bate this week, we will hear numbers
that bear no relationship to the facts.

The fact is that the number of claims
and the value of jury awards have not
spiked, as some suggest. Between the
years 2001 and 2004, the number of
claims filed actually decreased by al-
most 14 percent, and the amount that
defendants and their insurers are pay-
ing for medical malpractice claims, in-
cluding jury awards and settlements,
has not increased in relationship to
medical inflation.

The fact is that those States which
have adopted caps have seen greater in-
creases in premiums than States with-
out caps. Let me repeat that. In those
States which adopted caps, they have
seen a greater increase in premiums
than States without caps. Seven of the
10 States with the highest premiums
already have caps. In 2003, premiums
actually increased by 17.1 percent for
OB/GYNs in States with caps, com-
pared to a 16.6-percent increase in
States without caps on these awards.
In 2004, the average premium for physi-
cians in States with caps was $46,733.
The average premium in States with-
out caps was $42,563. So, if anything,
the evidence suggests the caps on pa-
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tient damages actually correspond to
higher insurance premiums for doctors.

Again, these numbers are high. Pre-
miums that are $46,000 or $42,000 are ex-
tremely large. But if we are going to
address the problem, then we ought to
address the cause of why these pre-
miums are so high.

I could continue to quote a number of
these facts to underscore my point, but
I think the point is very simple. Again,
the facts which the supporters of this
bill rest their arguments on are flawed.
Again, they are entitled to their opin-
ions but not their facts.

The number of practicing physicians
is on the rise. The number of medical
malpractice claims is actually falling.
The amount of awards to victims actu-
ally lags behind inflation. Malpractice
premiums in States with caps are high-
er than in States without caps. Those
are the facts. And based on this evi-
dence, we are being asked to limit the
rights of injured patients. The facts
fail utterly to dictate such a conclu-
sion, in this Senator’s opinion.

But if neither the number of claims
nor the amount of malpractice awards
can explain rising premiums, then
what is the explanation? What is going
on? According to several analysts, the
increase in premiums does, in fact, cor-
relate with fluctuations in the stock
market and interest rates.

One recent study showed premiums
closely tracked insurers’ economic cy-
cles. During good economic times, in-
surers slashed premiums to attract as
much business as possible. This is be-
cause every new policy brings in an ad-
ditional so-called float, money to in-
vest in a booming market. However,
when the market turns, the investment
returns are weak, as has happened in
the last few years, and insurers raise
their rates or, in some cases, leave the
market altogether. When this happens,
of course, the result is often a crisis in
the availability and affordability of in-
surance. This is what we have seen
over the past several years. In fact,
with markets showing some improve-
ment, the evidence suggests today that
premium increases are slowing dra-
matically.

The idea of placing caps on non-
economic damages is also unfair. One
of the bills we are considering today
seeks to limit the legal rights of a very
specific segment of our society, and
that is women and newborns.

It is important to remember that
this bill is going to affect those who
have actually been injured by mal-
practice. This is not just anyone who
has a bad outcome, but malpractice.
An individual has been accused of mal-
practice. A jury has already decided
that they are eligible to collect non-
economic damages, that malpractice
has occurred. Somebody has messed up
terribly and caused a woman or a child
to suffer. That conclusion has been
reached. Now we are saying we are
going to put a cap on that damage and
limit it only to economic damages. We
are essentially telling women and in-
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fants that their injuries and the suf-
fering they experience as a result are
not worth as much as the injuries and
suffering of other people in this coun-
try.

We are going to single out women
and children for special consideration,
and that is to say: You have been dam-
aged because of malpractice, and here
we are going to make it almost impos-
sible for you to collect any damage be-
yond economic damages.

Furthermore, these bills do not take
into account the extent of injuries and
the costs thereof. As a result, they will
hurt the most seriously injured, those
who might receive a noneconomic dam-
age of more than $250,000 were it not
for this arbitrary cap.

Finally, this legislation is terribly
unwise, in my view. Reasonable litiga-
tion provides accountability. When
health care providers make mistakes,
they should be held accountable. Plac-
ing a cap on noneconomic damages
simply removes the incentive for the
health care system to improve quality
and patient safety, and it does so with
no guarantee that there will be any re-
duction in doctors’ medical mal-
practice premiums. In fact, time and
time again, insurance companies have
refused to commit to lowering pre-
miums, even if a cap is enacted.

Last year, for instance, a spokesman
for the American Insurance Associa-
tion said:

We have not promised price reductions
with tort reform. Six months after Texas en-
acted a cap like the one we are debating here
today, one insurer in that State tried to
raise premiums by 19 percent, arguing that
noneconomic damages are a small percent-
age of total losses paid. Capping non-
economic damages would show lost savings
of 1 percent or less.

I just have a few more comments to
make on this issue. I realize I am ex-
tending my time. I see my colleague
from Kentucky and my colleague from
Tennessee are here. Let me just wrap
up, Mr. President, and take a minute,
if I can.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DODD. There are other things we
need to be doing. Information tech-
nology in health care would be a major
step forward. I have supported almost
every major tort reform piece of legis-
lation here in the last 10 years. I have
done it on securities litigation reform.
I did it on class action. I was willing to
do it on asbestos and on Y2K legisla-
tion. In all of those cases, we worked
out compromises to make sure that
what we were doing would make sense.

This bill makes no sense whatsoever.
The facts show that there is no jus-
tification for moving in the direction
we would be with this piece of legisla-
tion. I urge my colleagues to reject
this proposal and come back with a
piece of legislation that really would
make a difference.

If we really want to reduce these
kinds of costs, there are steps that can
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be taken to allow us to do it. But with
this bill, the number of doctors is in-
creasing, the number of OB/GYNs is in-
creasing. States with caps are watch-
ing premium costs go up, and States
without caps are watching premium
costs go down—the exact reverse of
what we are claiming we would accom-
plish with this legislation. The details
of my statement make that clear.

Again, you are entitled to your opin-
ion but not facts. The fact is, we are
going in the wrong direction with this
bill. I urge my colleagues to step back,
allow for some hearings to go forward,
allow for people to sit down and look
into things as we did with class action,
as we did with Y2K and asbestos litiga-
tion. With those bills, we put together
and produced good legislation. This bill
is nothing like that and does not de-
serve to be on the floor without that
kind of work.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Who seeks recognition?

Mr. ALEXANDER. Mr. President, I
ask unanimous consent to speak as in
morning business for 2 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. ALEXANDER and
Mr. AKAKA are printed in today’s
RECORD under ‘‘Morning Business.””)

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized.

Mr. SANTORUM. Mr. President, I am
here today to stand in strong support
of S. 22 and S. 23. I do so as a Senator
from Pennsylvania representing a
State that has been racked by the con-
sequences of having a tort liability sys-
tem that is simply out of balance, out
of whack. That imbalance is causing
real tragedies to occur on a daily basis
in the Commonwealth. People are not
getting access to the kind of care they
deserve because, as I will lay out in
great detail, physicians are leaving the
State and hospitals are closing down
because of the cost of awards, in par-
ticular in areas that serve high-risk pa-
tients in some of our communities
where there are underserved popu-
lations, whether they are inner city or
very rural. Patients are not getting ac-
cess, whether it is to neurosurgery or
high-risk obstetrics or orthopedic care
and other types of high-risk special-
ties, and physicians are leaving areas
in our State, both rural and urban, be-
cause of this liability crisis.

I had hoped that the Commonwealth
itself and our State legislature would
have responded to this problem. They
have tried on a couple of occasions, and
the Governor has vetoed legislation to
make that happen, and so we are here
today to try to solve this problem on a
national level.

I believe that while Pennsylvania is
severely impacted, probably as much as
any State in the country, this is a
problem which has national impact. It
impacts the Medicare and Medicaid
system which this Congress and which
the Federal Government pay for. So I
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do believe it is appropriate for us to
consider it.

I wish to make sure that folks under-
stand what we are trying to accom-
plish. I have had people come to me on
more than one occasion and ask ques-
tions about why we are trying to limit
people’s right to sue. No. 1, we are not
limiting anybody’s right to sue. People
can sue a physician or a hospital or a
drug company or anybody else in the
health care arena. They can sue as
many times as they want and as often
as they want and for as much as they
want. The only thing we are attempt-
ing to do as far as a limitation in this
bill is to limit the award in one cat-
egory of damages.

There is, of course, more than one
category of damages allowed in most
liability suits.

Certainly there are economic dam-
ages allowed for income loss, so that if
you lost income as a result of the in-
jury you incurred, you have lost the
ability to earn future income or some
portion of future income, that is fully
recoverable. If you have medical bills
in the past or going forward—for exam-
ple, let’s say you were left without the
use of an arm or maybe you ended up
in a wheelchair as a result of medical
malfeasance on the part of a provider—
there is no limit on the amount of med-
ical recovery you could have. Nothing
in the bills we are looking at limit re-
covery in those areas whatsoever.
There are also punitive damages that
are available. Punitive damages are
damages against someone who does
something malicious or willful to harm
you in the conduct of providing care,
and there is no limit whatsoever on
any punitive damages in this legisla-
tion.

All we attempt to do is take one cat-
egory of damages, which is loosely
known as pain and suffering, and try to
put a cap on that; we try to quantify
that. It is very hard to quantify it in
the first place, but we are just trying
to say that we want to put a cap on
that. Why? Why would you want to put
a cap on that? Because in some cases,
you look at the harm that has been
done to somebody and you say: Wow, I
can’t even think about how much pain
or how much suffering or how that per-
son’s life has changed, and I would like
to help. Well, the reason we need to put
some sort of limitation on it is in order
to strike a balance between the desire
of our fellow citizens, through a jury or
judge, to compensate someone for the
injury they had in exchange for the
costs associated to our society and to
the medical system, which results in
other people not getting care.

We can go to a recent conference I at-
tended in Philadelphia where it was re-
layed to me that we have had I think it
is nine maternity wards in the city of
Philadelphia close down over the past
few years—nine—one most recently in
northeast Philadelphia and the last one
in the most densely populated area of
Philadelphia, an urban population,
where the OB ward closed down. So if
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you live in northeast Philly, which is
again the largest area population-wise
in the city of Philadelphia, there are
no hospitals to deliver babies. You
have to come into the Center City area
or the neighboring county to get ob-
stetrical care. You have consequences.
You have consequences of high-risk
pregnancies where people do not get to
the delivery room on time and mothers
and children are harmed.

One of the reasons I have introduced
S. 23, the bill we are going to have a
cloture vote on later today in order to
proceed, is, in fact, to say that this is
of crisis proportion in my State, and
even if we can’t do a broader bill, let’s
try to do a narrower bill that deals
with the issue of mothers and children
to make sure there is care for those
particularly wvulnerable in our popu-
lation.

I had an ER doctor in suburban
Philadelphia tell me that just over the
last couple of years, they have been
able to document I think seven people
who have shown up in emergency
rooms in suburban Philadelphia with
head traumas who were not treated be-
cause there were no neurosurgeons
available on call. There just was no one
to come. As a result, seven people are
now dead who, had there been someone
on call and available, without question
would have lived. You ask the ques-
tion: Who do the family members of
those deceased people sue? The answer
is they can’t sue anybody. They get no
recovery. They get nothing. Why? Be-
cause we have a system that rewards a
very few—maybe justifiably. I am not
arguing that their award isn’t justifi-
able. I would probably argue for an
enormous amount of money, depending
on what the injury is. The question is,
How do we balance that person’s right
to be compensated with another per-
son’s right in the future to get health
care?

That is what this attempts to do: bal-
ance the rights of those who are in-
jured with the rights of those who will
be injured if we don’t limit those first
rights. We see that happening every
day in Pennsylvania, and that is one of
the reasons I feel so passionate about
bringing this legislation to the floor
and trying to attempt to do something
here on the floor of the U.S. Senate.

What we do in trying to limit rights
is actually different from what we have
done in the past here. We try to limit
the ability to recover—not the right to
sue but the ability to recover—in some
small way. It most cases, it will be a
small way.

What this does is it provides cer-
tainty in the insurance market. Right
now, you have a category of damages
called pain and suffering. I think if you
asked 100 people how much suffering—
if you took a case and said: How much
should this person be awarded for this
much suffering, would you get 100 dif-
ferent answers. It is hard to insure
against those 100 different answers
about what a judge or a jury is going to
do. So by putting a limit here, you are
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then able to quantify for insurance
purposes and allow insurance compa-
nies to offer reasonable insurance
packages for physicians and hospitals,
and you put physicians in—this is also
important—you put physicians in a po-
sition where they are not simply prac-
ticing defensive medicine, which drives
up the cost of health care precipi-
tously.

The cap we are talking about here is
a $250,000 cap on a physician, a $250,000
cap additionally on the health care
provider, on the institution where the
care is provided. If there is more than
one institution, it is a total cap of
$500,000, so two or more institutions
could combine, for a total of $500,000.
So it is a $750,000 total cap, which is
three times what we voted on here last
session of Congress.

So this is a much higher cap. I have
said in the past, both on the floor and
around my State, that I thought the
$250,000 cap was a bit low, and I feel
more comfortable with this cap, and it
allows flexibility for the States to do
something different. This just takes
care of situations where there aren’t
any caps in place by the State.

So I think we have a situation where
we have a bill that puts in a reasonable
limitation on damages. Even though I
certainly can make the argument that
there may be cases where this would be
a difficult limit, it is a balance be-
tween limiting somebody’s recovery
and making sure that by doing so, you
have access to care for other people
who will be harmed if we don’t limit
that recovery.

I want to talk about the situation
specifically in Pennsylvania. This is a
tragic situation that we have seen
evolve over the past several years
where the liability costs have just gone
through the roof. We have a situation
where, if you look between 1999 and
2005, the 20 most populous States saw a
15-percent to 35-percent increase in the
number of Medicare physicians. In
Pennsylvania we saw a 10-percent de-
cline in the number of physicians
available to treat Medicare patients.

The number of doctors in training
who stayed in Pennsylvania? In Penn-
sylvania we are very blessed with a lot
of great medical schools. We train a lot
of physicians and train a lot of health
care workers generally in Philadelphia
and Pittsburgh and in between. Twelve
years ago, in 1994, we had a rate of
about 50 percent of all the physicians
we trained in Pennsylvania stayed in
Pennsylvania. Two years ago it was 7.8
percent. We went from 13th in the
country, during this time, of the per-
centage of physicians under the age of
35—we were 13th in the country in the
percentage of physicians under the age
of 35. Today we are 45th in the country
in the percentage of physicians under
the age of 35. We have older and older
doctors; fewer and fewer are staying.
This is a crisis. It is horrible now. It is
only going to get worse if we do not do
something about it.

Why? If you look at it, the payouts
have skyrocketed from $180 million in
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1991 to $450 million 2 years ago. The av-
erage liability payout per physician—
the average is $6,000 nationwide. It is
$16,000 in Pennsylvania, almost three
times as much. This is a serious prob-
lem in our State.

We are looking to Washington, DC, to
help. They are saying just in a couple
of years we could have a shortfall of
nearly 10,000 physicians in the Com-
monwealth of Pennsylvania. So this is
a pressing problem, one I hope we can
get to.

Just allow us to bring up the bill,
allow us to debate. Here we are, the
greatest deliberative body in the world.
We have a huge problem in my State,
and I suggest we have others stand up
and talk about the problem in their
States. If you don’t like the solution
we have put forward, then let’s have a
debate. Let’s have some amendments.
Let’s talk about how we can change
the bill around to move it forward. But
not allowing us to bring it up is not a
reasonable alternative.

We have heard from folks in our
State. This is a petition. We have got-
ten a whole bunch. I just wanted to re-
produce one of the hundreds of peti-
tions we have received, particularly fo-
cused on what is going on with our ob-
stetrical care. These are citizens, in
this case, from West Reading, PA, who
said:

Every day OBGYNs are closing doors be-
cause of America’s medical liability crisis. Is
yours next? We the undersigned are in favor
of keeping women’s health care availability
and strongly urge Congress to enact mean-
ingful legislative relief.

That is what we are trying to accom-
plish today. It is amazing, the effect of
this on—I always say physicians, but it
is health care professionals, not just
physicians. ‘‘One-third of residents”—

This is from the Department of
Health Policy and Management in the
Harvard School of Public Health. They
did some surveys and talked to physi-
cians out in our State. It says:

One-third of residents in their final or next
to last year of residency planned to leave
Pennsylvania because of the lack of avail-
ability of affordable malpractice coverage.

. . Those who are about to leave Pennsyl-
vania named malpractice cost as the pri-
mary reason three times more often than
any other factor.

I met with a woman graduating from
the University of Pennsylvania in tho-
racic surgery. She had a decision to
make: to come to Washington DC, or
stay in Philadelphia. She is from
Philadelphia; her family is there. She
wants to stay. The cost of malpractice
insurance in Washington is $4,000 for
her specialty. In Philadelphia, $40,000,
10 times the amount, plus the com-
plexity of not being able to practice
the medicine she wants to practice.

Seventy-one percent of residency program
directors reported a decrease in retention of
residents in the state since the onset of the
professional liability crisis. For some pro-
grams the decreases were very large.

An environment of mounting liability
costs in Pennsylvania appears to have dis-
suaded substantial numbers of residents in
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high risk specialties from locating their clin-
ical practices in the state.

This is a serious problem. I am going
to talk about it some more. We prob-
ably are not going to be successful
today, but I will be back on the floor,
not just today but in the future to con-
tinue to talk about this critical crisis
that we have in our commonwealth. It
is not just about making sure that we
have reasonable malpractice rates. It is
about access to care. It is about people
who are going to be hurt and are going
to die because we have not put this
medical liability system in balance. We
need to do so and it would be a great
start if the Senate would allow us to
proceed to that debate today.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. Mr. President, I
commend the Senator from Pennsyl-
vania for his observations, not only
about the state of medical care access
in Pennsylvania, but across the Nation.
I would like to make some observa-
tions about the situation in Kentucky
and across the Nation as well.

I am obviously here to support the
Medical Care Access Protection Act.
On several occasions in recent years
this body has attempted to debate com-
monsense reforms to our medical li-
ability system—a system that we all
know is increasing health care costs
and limiting patients’ access to care.

Unfortunately, the minority party’s
obsession with obstructionism has pre-
vented this body from even considering
medical liability reform. But the prob-
lem of patients not getting the care
they need is simply not going to go
away on its own. The Senate needs to
act, and act now.

Passing the Medical Care Access Pro-
tection Act would leave doctors free to
go where the patients are, not just
where the lawyers aren’t. Let me turn
briefly to the Commonwealth of Ken-
tucky.

Like 20 other States across our Na-
tion, we, in Kentucky, are facing a
medical liability crisis. In past years, 1
have shared stories of doctors who left
Kentucky, of hospitals that have closed
their maternity wards, and of women
who have been denied access to care be-
cause their doctors could no longer af-
ford the medical liability premiums.

I wish I could tell my colleagues that
I was out of such stories; that the prob-
lem had fixed itself. Unfortunately,
that is not the case. The minority has
not allowed this body to act, and the
problem has not gone away. So today I
would like to share a story that ran
earlier this year in my hometown
newspaper, the Louisville Courier-
Journal, back on January 29.

Rashelle Perryman’s first two babies were
born at Crittenden County Hospital in Mar-
ion, KY, about 10 minutes from her home.
But her third child, due in June, is to be born
in Madisonville, 40 miles away in Hopkins
County, because rising malpractice insur-
ance rates caused doctors at the Crittenden
County Hospital to stop delivering babies
last year.

That forced the hospital to drop obstet-
rical services and Ms. Perryman to find a
new doctor.
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“I don’t like it at all,” she said about hav-
ing to give birth in another county. She’s a
nurse at Crittenden County Hospital and its
former obstetrics supervisor.

So she knows a good bit about the
subject matter.

With Perryman’s first two deliveries, ‘I
knew everybody here in the hospital, and I
was comfortable,”’” she said. ‘‘And now I am
going somewhere where I don’t know any-
body, or how anything’s done.”’

Ms. Perryman will have to travel a
long 40 miles to deliver her child. Just
to put her plight in perspective, 40
miles is about the same distance from
the Capitol to downtown Baltimore. I
know we will all hope for a safe deliv-
ery for Ms. Perryman, but what if
there are complications along the way?
Wouldn’t it be better for both Ms.
Perryman and her baby if they could
still go to their local hospital, rather
than driving 40 miles down the road?

Would any Member of the Senate
want his wife, or his or her daughter,
to have to drive as far as Baltimore in
a similar circumstance?

Unfortunately, this is not an isolated
problem within this one Kentucky
community. Our Lady of Bellefonte in
Ashland, KY, and Knox County Hos-
pital in eastern Kentucky have also
stopped delivering babies. They are not
delivering babies anymore. Patients in
west Kentucky who need the services
of an emergency neurosurgeon fre-
quently must be transferred to St.
Louis or Nashville because there are
not enough neurosurgeons to staff the
hospitals in Paducah around the clock.

From 2000 to 2004, the number of
practicing OB/GYNs in the country fell
from 504 to 473. Among those OB/GYNs
who have remained in the State, fewer
and fewer of them are still willing to
deliver babies. Even among those who
are staying in the State, fewer of them
are willing to deliver babies.

The American College of Obstetrics
and Gynecology report that 18 percent
of Kentucky OB/GYNs have stopped de-
livering babies entirely. Nearly one-
third of OB/GYNSs, 31 percent, have lim-
ited the number of ‘‘high-risk” expect-
ant mothers they will see for liability
reasons.

So even among those who are still
willing to deliver babies, they are sort
of preselecting the mothers based upon
the riskiness of the procedure and par-
celing out those who are more risky to
someone else or some other community
or whoever will accept the liability po-
tential.

The Kentucky Medical Association
reviewed State and hospital records
and found that only 426 doctors in Ken-
tucky delivered babies last year. That
is down 79 doctors from 1 year before.

Let me say that again. We have in
Kentucky gone down to 426 doctors who
delivered babies last year, down 79
from the year before.

As I have noted in the past, 66 of Ken-
tucky’s 120 counties have no OB/GYNs
at all. The red counties on the map, all
across my State, from east to far
west—the red counties have no OB/
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GYNs at all; 66 out of 120 counties.
Over half of our counties have no OB/
GYNs at all.

What does this mean to the patients?
I think it is rather obvious. It means
that patients such as Ms. Perryman, on
one of the most challenging but impor-
tant days of her life, will need to travel
far from home to deliver her baby.

This problem extends far beyond
Kentucky’s borders. In his State of the
Union Address this year, President
Bush noted that 1,500 American coun-
ties have no OB/GYN. So these 66 coun-
ties in Kentucky are not unique; 1,500
counties across America don’t have a
single OB/GYN.

As the map next to me shows, the
American Medical Association reports
that 21 States are now facing a full-
blown medical liability crisis.

The red States have a full-blown
medical liability crisis—21 of them. A
few years ago, there were just 12. You
will notice Texas, Mr. President? Texas
is an interesting State to note. It is
getting itself out of the crisis stage,
heading in the direction of being a
State not in crisis, as a direct result of
legislation similar to what we are sug-
gesting be enacted on the Federal
level.

So we know the Texas reforms work
because we see Texas now moving from
a State in crisis to a State that is ef-
fectively reforming and basically halt-
ing the crisis.

An example of a State with a serious
problem still is Arizona. Some of my
colleagues might recall the story of
one Arizonan, Melinda Sallard, from a
few years ago. In 2002, the administra-
tors at Copper Queen Community Hos-
pital College in Brisbee, AZ, were
forced to close their maternity ward
because their doctors’ insurance pre-
miums had risen by 500 percent; 500
percent. A few months later, Melinda
awoke at 2 o’clock in the morning with
sharp labor pains. Since her local hos-
pital stopped delivering babies because
of the medical liability crisis, Melinda
and her husband were faced with a 45-
mile drive to Sierra Vista in order to
reach the nearest hospital with a ma-
ternity ward.

As many of us who are parents know,
babies don’t always wait for the hos-
pital, particularly when that hospital
is almost an hour away.

Melinda gave birth to her daughter in
a car on a desert highway leading to
Sierra Vista.

When the child was born, she wasn’t
breathing. Her levelheaded mother
cleared the child’s mouth and per-
formed CPR. After resuscitating the in-
fant, Melinda wrapped her in a sweater,
and the new family completed the jour-
ney to Sierra Vista.

Thankfully, both mother and daugh-
ter survived. However, it is clearly un-
acceptable that expectant mothers
should be forced to drive past a per-
fectly good hospital and continue on 45
miles through the desert to deliver a
child.

We have here a picture of the mother
and daughter, and in that particular

S4133

instance, because of a particularly
alert mother, we were able to avert a
crisis.

There are commonsense reforms the
Senate can adopt that will lower med-
ical liability premiums and allow doc-
tors to continue their lifesaving work.
In past years, the Senate has consid-
ered legislation modeled after the suc-
cessful MICRA reforms out in Cali-
fornia that have contained medical li-
ability premiums for more than 25
years. I have supported those efforts,
but we are taking a different approach
this year and we are modeling this leg-
islation offered by Senators SANTORUM,
ENSIGN, and GREGG on the Texas re-
forms to which I referred a few mo-
ments ago. The Texas reforms are a lit-
tle more generous, and they also are
clearly working to get the right result.

It is important to remember that
under any of this legislation, patients
would be allowed to recover 100 percent
of their economic damages. This can
include hospital bills, lost wages, ther-
apy, and rehabilitation costs, and a
wide variety of additional expenses a
victim might incur.

In an attempt to reach a compromise
on the contentious issue of non-eco-
nomic damages, the Medical Care Ac-
cess Act includes, as I said, Texas’s
tiered cap on non-economic damages
that could allow a patient to recover as
much as three-quarters of a million
dollars. That is three times the amount
of non-economic damages that was
available under legislation we pre-
viously considered here in this Senate.

Our colleagues across the aisle have
indicated they would not consider leg-
islation that would limit non-economic
damages at $250,000. This bill does not
have that limitation. Hopefully, a limi-
tation on non-economic damages alone
of three-quarters of a million dollars
will be more acceptable.

This legislation also includes impor-
tant reforms, such as ‘‘fair share liabil-
ity,” limits on lawyers’ fees, and col-
lateral source reforms that have been a
part of previous proposals here in the
Senate.

This problem is not going to go away
on its own. The Senate has an oppor-
tunity to act. I hope we will, in fact,
vote cloture and get to this legislation.
If there are amendments to be offered,
fine. Let us have votes and move in the
direction of addressing this serious na-
tional health care problem.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, this
legislation, S. 22, is not a serious at-
tempt to address a significant problem
being faced by physicians in some
States. It is the product of a party cau-
cus rather than the bipartisan delibera-
tions of a Senate committee. It was de-
signed to score political points, not to
achieve the bipartisan consensus which
is needed to enact major legislation. In
fact, the legislative language was not
even available for review until late last
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week. For these reasons, it does not de-
serve to be taken seriously by the Sen-
ate.

We must reject the simplistic and in-
effective responses proposed by those
who contend that the only way to help
doctors is to further hurt seriously in-
jured patients. Unfortunately, as we
saw in the Patients’ Bill of Rights de-
bate, the Bush administration and con-
gressional Republicans are again advo-
cating a policy which will benefit nei-
ther doctors nor patients, only insur-
ance companies. Caps on compensatory
damages and other extreme ‘‘tort re-
forms’ are not only unfair to the vic-
tims of malpractice, they do not result
in a reduction of malpractice insurance
premiums.

Not only does this legislation fail to
do what it claims, but it would do
many things that its authors are at-
tempting to conceal. In reality, this
legislation is designed to shield much
of the health care industry from basic
accountability for the care it provides.
While those across the aisle like to
talk about doctors, the real bene-
ficiaries will be insurance companies
and large health care corporations.
This amendment would enrich them at
the expense of the most seriously in-
jured patients; men, women and chil-
dren whose entire lives have been dev-
astated by medical neglect and abuse.

S. 22 would drastically limit the fi-
nancial responsibility of the health
care industry to compensate injured
patients for the harm they have suf-
fered. This legislation is extremely
broad in its scope. It defines a ‘‘health
care liability claim” as any claim
‘“‘based upon the provision of, use of, or
payment for—or the failure to provide,
use, or pay for—health care services.”

It is attempting to use the sympa-
thetic family doctor as a Trojan horse
concealing an enormous array of spe-
cial legal privileges for every corpora-
tion which provides a health care serv-
ice, or insures the payment of a med-
ical bill. For example, this proposal
would shield HMOs and health insurers
that refuse to provide needed care. Less
accountability will never lead to better
health care.

Every provision of this bill is care-
fully designed to take existing rights
away from those who have been
harmed by medical neglect and cor-
porate greed.

This legislation would deprive seri-
ously injured patients of the right to
recover fair compensation for their in-
juries by placing an arbitrary cap on
how much they can receive for non-eco-
nomic loss, that is for the very real
pain and suffering these victims experi-
ence every day. This cap only serves to
hurt those patients who have suffered
the most severe, life-altering injuries
and who have proven their cases in
court.

They are the paralyzed, the brain-in-
jured, and the blinded. They are the
ones who have lost limbs, organs, re-
productive capacity, and in some cases
even years of life. These are life-alter-
ing conditions which deprive a person
of the ability to engage in many of the
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normal activities of day to day living.
It would be terribly wrong to take
their rights away. The Bush adminis-
tration talks about deterring frivolous
cases, but caps by their nature apply
only to the most serious cases which
have been proven in court.

A person with a severe injury is not
made whole merely by receiving reim-
bursement for medical bills and lost
wages. Noneconomic damages com-
pensate victims for the very real loss
in quality of life that results from a se-
rious, permanent injury. It is absurd to
suggest that $250,000 is fair compensa-
tion for a person paralyzed for life.

The sponsors of this bill claim that
they have increased the cap from
$250,000 to $750,000. But that claim is
very misleading. The $250,000 limit
would still apply to the overwhelming
majority of malpractice victims, no
matter how severe their injuries. The
$750,000 limit would apply only to the
small number of cases in which three
different defendants—one doctor and
two health care institutions—were all
responsible for the victim’s injury. It
would not even apply in cases where
three doctors all committed mal-
practice. In reality, nothing has
changed from prior Republican bills.
Nearly all victims would still be pro-
hibited from receiving more than
$250,000 for their injuries.

Caps are totally arbitrary. They do
not adjust the amount of the com-
pensation ceiling with either the seri-
ousness of the injury, or with the
length of years that the victim must
endure the resulting disability. Some-
one with a less serious injury can be
fully compensated without reaching
the cap.

However, a patient with severe, per-
manent injuries is prevented by the cap
from receiving full compensation for
their more serious injuries. Is it fair to
apply the same limit on compensation
to a person who is confined to a wheel-
chair for life that is applied to someone
with a temporary leg injury?

Caps discriminate against younger
victims. A young person with a severe
injury such as paralysis must endure it
for many more years than an older per-
son with the same injury. Yet that
young person is prohibited from receiv-
ing greater compensation for the many
more years he will be disabled. Is that
fair?

Caps on noneconomic damages dis-
criminate against women, children, mi-
norities, and low income workers.
These groups do not receive large eco-
nomic damages attributable to lost
earning capacity.

Women who are homemakers and
caregivers for their families sustain no
lost wages when they are injured, so
they only receive minimal economic
damages. Should a woman working in
the home receive less compensation for
the same injury than a woman working
outside the home? Is that just?

A seriously injured child may be con-
fined to his or her home for years of
painful recuperation, but that child has
no lost wages. Should he get less com-
pensation than an adult with a similar
injury? Is that fair?
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Noneconomic damages—compensa-
tion for lost quality of life—is particu-
larly important to these wvulnerable
populations.

In addition to imposing caps, this
legislation would place other major re-
strictions on seriously injured patients
seeking to recover fair compensation.
At every stage of the judicial process,
it would change long-established judi-
cial rules to disadvantage patients and
shield defendants from the con-
sequences of their actions.

First , it would abolish joint and sev-
eral liability for all damages. This
means the most seriously injured peo-
ple may never receive all of the com-
pensation that the court has awarded
to them. They may not even receive
full payment for their lost wages and
medical bills. Under this provision,
health care providers whose mis-
conduct contributed to the patient’s
injuries will in many cases be able to
escape responsibility for paying full
compensation to that patient.

Second, the bias in the legislation
could not be clearer. It would preempt
State laws that allow fair treatment
for injured patients, but would allow
State laws to be enacted which con-
tained greater restrictions on patients’
rights than the proposed Federal law.
This one-way preemption contained in
section 11(c) shows how result-oriented
the legislation really is. It is not about
fairness or balance. It is about pro-
tecting defendants.

Third, the amendment preempts
state statutes of limitation, cutting
back the time allowed by many States
for a patient to file suit against the
health care provider who injured him.
Under the legislation, the statute of
limitations can expire before the in-
jured patient even knows that it was
malpractice which caused his or her in-
jury.

Fourth, it places severe limitations
on when an injured patient can receive
punitive damages, and how much puni-
tive damages the victim can recover.
Under the bill, punitive damages can
only be awarded if the defendant acted
“with malicious intent to injure’” or
“‘deliberately failed to avoid unneces-
sary injury.” This is far more restric-
tive than current law. It entirely pro-
hibits punitive damages for ‘‘reckless”
and ‘‘wanton’” misconduct, which the
overwhelming majority of States
allow. In the very small number of
cases where punitive damages would
still be allowed, the bill would cap
them at twice the amount of economic
damages, no matter how egregious the
defendant’s conduct and no matter how
large its assets.

Fifth, it imposes unprecedented lim-
its on the amount of the contingent fee
which a client and his or her attorney
can agree to—limiting it to 15 percent
of most of the recoveries. This will
make it more difficult for injured pa-
tients to retain the attorney of their
choice in cases that involve complex
legal issues. It can have the effect of
denying them their day in court. Again
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the provision is one- sided, because it
places no limit on how much the health
care provider can spend defending the
case.

If we were to arbitrarily restrict the
rights of seriously injured patients as
the sponsors of this legislation propose,
what benefits would result? Certainly
less accountability for health care pro-
viders will never improve the quality
of health care. It will not even result in
less costly care. The cost of medical
malpractice premiums constitutes less
than two-thirds of 1 percent, 0.66 per-
cent, of the Nation’s health care ex-
penditures each year. For example, in
2004, health care costs totaled $1.88 tril-
lion, while the total cost of all medical
malpractice insurance premiums was
$11.4 billion. Malpractice premiums are
not the cause of the high rate of med-
ical inflation. This bill will not make
health care more affordable.

The White House and other sup-
porters of caps have argued that re-
stricting an injured patient’s right to
recover fair compensation will reduce
malpractice premiums. But, there is
scant evidence to support their claim.
In fact, there is substantial evidence to
refute it.

Between 2000 and 2003, there were
dramatic increases in the cost of med-
ical malpractice insurance in States
that already had damage caps and
other restrictive tort reforms on the
statute books, as well as in States that
did not. No substantial increase in the
number or size of malpractice judg-
ments suddenly occurred which would
have justified the enormous increase in
premiums that many doctors were
being forced to pay. Now rates have
stabilized, again both in States with
and States without damage caps.

Comprehensive national studies show
that medical malpractice premiums
are not significantly lower on average
in States that have enacted damage
caps and other restrictions on patient
rights than in States without these re-
strictions. Insurance companies are
merely pocketing the dollars which pa-
tients no longer receive when ‘‘tort re-
form” is enacted.

Let’s look at the facts. Slightly more
than half of the States have a cap on
medical malpractice damages. Many of
them have had those statutes for a sub-
stantial number of years. The other
half of States do not have a cap on
malpractice damages. The best evi-
dence of whether such caps affect the
cost of malpractice insurance is to
compare the rates in those two groups
of States. Based on data from the Med-
ical Liability Monitor on all 50 States,
the average liability premium in 2005
for doctors practicing in States with-
out caps on malpractice damages
$45,719—was actually lower than the
average premium for doctors prac-
ticing in States with caps, $51,405.
There are many reasons why insurance
rates vary substantially from State to
State. This data demonstrates that it
is not a State’s tort reform laws which
determine the rates. Caps do not make
a significant difference in the mal-
practice premiums which doctors pay.
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This is borne out by a comparison of
premium levels for a range of medical
specialties.

The average liability premium in 2005
for doctors practicing internal medi-
cine was more—18.7 percent more—for
doctors in States with caps on mal-
practice damages—$16,212—than  in
States without caps on damages—
$13,658. Internists actually pay more
for malpractice insurance in States
that have caps.

The average liability premium in 2005
for general surgeons was more—19.4
percent more—for doctors in States
with caps—$567,662—than States with-
out caps—$48,267. Surgeons are paying
more for malpractice insurance in the
States that have caps.

The average liability premium for
OB/GYN physicians in 2005 in States
with caps—$80,341—was also more than
for doctors in States without caps—
$75,233. OB/GYNs in States with caps
paid slightly more—7 percent more—
than in States without caps.

Clearly, a State’s tort laws do not de-
termine that State’s medical mal-
practice insurance rates.

This evidence demonstrates that cap-
ping malpractice damages does not
benefit the doctors it purports to help.
It only helps the insurance companies
earn even bigger profits. As Business
Week Magazine concluded after review-
ing the data at the height of the mal-
practice rate crisis ‘‘the statistical
case for caps is flimsy.”

In 2003, Weiss Ratings, Inc., a nation-
ally recognized financial analyst, con-
ducted an in-depth examination of the
impact of capping damages in medical
malpractice cases. Their conclusions
sharply contradict the assumptions on
which this legislation is based. Weiss
found that capping damages does re-
duce the amount of money that mal-
practice insurance companies pay out
to injured patients. However, those
savings are not passed on to doctors in
lower premiums.

The Weiss Report, stated:

Since the insurers in the states with caps
reaped the benefit of lower medical mal-
practice payouts, one would expect that they
would reduce the premiums they charged
doctors. At the very minimum, they should
have been able to slow down the premium in-
creases. Surprisingly, the data show they did
precisely the opposite.

Between 1991 and 2002, the Weiss
analysis shows that premiums rose by
substantially more in the States with
damage caps than in the States with-
out caps. The 12-year increase in the
median annual premium was 48.2 per-
cent in the States that had caps, and
only 35.9 percent in the States that had
no caps. In the words of the report:

On average, doctors in States with caps ac-
tually suffered a significantly larger in-
crease than doctors in states without caps
. . . In short, the results clearly invalidate
the expectations of cap proponents.

Since malpractice premiums are not
significantly affected by the imposi-
tion of caps on recovery, it stands to
reason that the availability of physi-
cians does not differ between States
that have caps and States that do not.
AMA data shows that there are 283
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physicians per 100,000 residents in
States that do not have medical mal-
practice caps and 249 physicians per
100,000 residents in States with caps.
Clearly there is no correlation.

If a Federal cap on noneconomic
compensatory damages were to pass, it
would sacrifice fair compensation for
injured patients in a vain attempt to
reduce medical malpractice premiums.
Doctors will not get the relief they are
seeking. Only the insurance companies,
which created the problem, will ben-
efit.

Insurance industry practices were re-
sponsible for the sudden dramatic pre-
mium increases which occurred in
some States between 2000 and 2003. The
explanation for these premium spikes
can be found not in legislative halls or
in courtrooms, but in the boardrooms
of the insurance companies themselves.

There were substantial increases in a
number of insurance lines, not just
medical malpractice, during that pe-
riod. Insurers make much of their
money from investment income. Inter-
est earned on premium dollars is par-
ticularly important in medical mal-
practice insurance because there is a
much longer period of time between re-
ceipt of the premium and payment of
the claim than in most lines of cas-
ualty insurance. The industry creates a
“malpractice crisis” whenever its in-
vestments do poorly. The combination
of a sharp decline in the equity mar-
kets and record low interest rates sev-
eral years ago was the reason for the
sharp increase in medical malpractice
insurance premiums during that pe-
riod. What we witnessed then was not
new. The industry has engaged in this
pattern of behavior repeatedly over the
last 30 years. When ‘“‘tort reform” laws
are enacted, the insurance companies
pocket the resulting savings to bolster
their profits.

Data from the National Association
of Insurance Commissioners shows that
in 2005, the profits for the five largest
for-profit medical malpractice insurers
were more than double those of the
Fortune 500 average 17.7 percent v. 8.7
percent.

Doctors, especially those in high risk
specialties, whose malpractice pre-
miums have increased dramatically do
deserve premium relief. That relief will
only come as the result of tougher reg-
ulation of the insurance industry.
When insurance companies lose money
on their investments, they should not
be able to recover those losses from the
doctors they insure. Unfortunately,
that is what is happening now.

Doctors and patients are both vic-
tims of the insurance industry. Excess
profits from the boom years should be
used to keep premiums stable when in-
vestment earnings drop. However, the
insurance industry will never do that
voluntarily. Only by recognizing the
real problem can we begin to structure
an effective solution that will bring an
end to unreasonably high medical mal-
practice premiums.
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There are specific changes in the law
which should be made to address the
abusive manner in which medical mal-
practice insurers operate. The first and
most important would be to subject the
insurance industry to the Nation’s
antitrust laws. It is the only major in-
dustry in America where corporations
are free to conspire to fix prices, with-
hold and restrict coverage, and engage
in a myriad of other anticompetitive
actions. A medical malpractice ‘‘cri-
sis”” does not just happen. It is the re-
sult of insurance industry schemes to
raise premiums and to increase profits
by forcing antipatient changes in the
tort law. I have introduced, with Sen-
ator LEAHY, legislation which will at
long last require the insurance indus-
try to abide by the same rules of fair
competition as other businesses.

Unlike the harsh and ineffective pro-
posals in S. 22, this is a real solution
which will help physicians without fur-
ther harming seriously injured pa-
tients. Unfortunately, the Republican
leadership continues to protect their
allies in the insurance industry and re-
fuses to consider real solutions to the
malpractice premium crisis.

I want to conclude with a quotation
from the analysis of medical mal-
practice premiums by Weiss Ratings,
Inc. Weiss Ratings is not speaking from
the perspective of a trial lawyer or a
patient advocate, but as a hard-nosed
financial analyst that has studied the
facts of malpractice insurance rating.
Here is their recommendation to us
based on those facts:

First, legislators must immediately put on
hold all proposals involving non-economic
damage caps until convincing evidence can
be produced to demonstrate a true benefit to
doctors in the form of reduced med mal
costs. Right now, consumers are being asked
to sacrifice not only large damage claims,
but also critical leverage to help regulate
the medical profession—all with the stated
goal that it will end the med mal crisis for
doctors. However, the data indicate that,
similar State legislation has merely pro-
duced the worst of both worlds: The sacrifice
by consumers plus a continuing—and even
worsening—crisis for doctors. Neither party
derived any benefit whatsoever from the
caps.

Before yielding the floor, I want to
briefly address the second malpractice
bill, S. 23, that the Republican leader-
ship has brought before the Senate.
The only difference between them is
that the first bill would take basic
rights away from all patients, while
the second bill takes those rights away
only from women and newborn babies
who are the victims of negligent ob-
stetric and gynecological care. That
difference does not make the latter bill
more acceptable. On the contrary, it
adds a new element of unfairness.

The proponents argue that they are
somehow doing these women and their
babies a favor by depriving them of the
right to fair compensation when they
are seriously injured. It is an Alice in
Wonderland argument which they are
making. Under their proposal, a woman
whose gynecologist negligently failed
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to diagnose her cervical cancer until it
had spread and become incurable would
be denied the same legal right as a man
whose doctor negligently failed to di-
agnose his prostate cancer until it was
too late. Is that fair? By what con-
voluted logic would that woman be bet-
ter off? Both the woman and the man
were condemned to suffer a painful and
premature death as a result of their
doctors’ malpractice, but her com-
pensation would be severely limited
while his is not. She would be denied
the right to introduce the same evi-
dence of medical negligence which he
could. She would be denied the same
freedom to select the lawyer of her
choice which he had. She would be de-
nied the right to have her case tried
under the same judicial rules which he
could. That hardly sounds like equal
protection of the law to me. Yet, that
is what the advocates of this legisla-
tion are proposing.

Of course, this bill does not only take
rights away from women. It takes
them away from newborn babies who
sustain devastating prenatal injuries
as well. These children face a lifetime
with severe mental and physical im-
pairments all because of an obstetri-
cian’s malpractice, or misconduct by a
health care provider or insurer. This
legislation would limit the compensa-
tion those children can receive for lost
quality of life to $250,000 in nearly all
cases—just $250,000 for an entire life-
time. What could be more unjust?

There are babies who suffered serious
brain injuries at birth and will never be
able to lead normal lives. There are
women who lost organs, reproductive
capacity, and in some cases even years
of life. These are life-altering condi-
tions. It would be terribly wrong to
take their rights away. The Repub-
licans talk about deterring frivolous
cases, but caps by their nature apply
only to the most serious cases which
have been proven in court. These badly
injured patients are the last ones we
should be depriving of fair compensa-
tion.

The entire premise of this bill is both
false and offensive. Our Republican col-
leagues claim that women and their ba-
bies must sacrifice their fundamental
legal rights in order to preserve access
to OB/GYN care, that they must leave
their rights at the door. The very idea
is outrageous. For those locales—most-
ly in sparsely populated areas—where
the availability of OB/GYN specialists
is a problem, there are far less drastic
ways to solve it.

This bill is based on the false premise
that the availability of OB/GYN physi-
cians depends on the enactment of Dra-
conian tort reforms. If that were accu-
rate, States that have already enacted
damage caps would have a higher num-
ber of OB/GYNS providing care. How-
ever, there is in fact no correlation.
States without caps actually have 29.1
OB/GYNS per 100,000 women, while
States with caps have 25.5 OB/GYNS
per 100,000 women. States without caps
actually have more OB/GYNS serving
their female population.
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This is not a more acceptable bill be-
cause it applies only to women and
newborn babies injured by obstetrical

and gynecological malpractice. That
makes it even more arbitrary, even
more outrageous. Not one victim

should be denied the basic rights that
this bill would take away.

I urge my colleagues to oppose both
of these very unfair bills.

The PRESIDING OFFICER (Mr.
CORNYN). The Senator’s time has ex-
pired.

The Senator from New Hampshire.

Mr. GREGG. Mr. President, I want to
speak directly to the issue of the bill
that applies to the need of women to be
able to access doctors when they are
delivering children and generally to
get care from OB/GYNs. The Senator
from Massachusetts has characterized
this bill. Let me characterize it, as I
think the facts are on the side of this
bill.

The purpose of this bill is to allow
women, especially women who are try-
ing to have children, to have adequate
health care. There is a crisis in this
country today. Large numbers of
women either cannot find an OB/GYN
to assist them or if they can find an
OB/GYN, they only have one choice. If
they do not get along with that doctor,
if they find they are not comfortable
with that doctor, they have no other
choice but that doctor.

This bill sets up a very clear deci-
sion: You can be for the trial lawyers
or you can be for women. You can be
for the trial lawyers or you can be for
doctors who want to deliver babies as
their profession. You can be for the
trial lawyers or you can be for chil-
dren, especially children in prenatal
situations. That is the choice in this
bill.

The facts are almost uncontroverti-
ble because they are so clear. The num-
ber of doctors practicing and delivering
babies is dropping radically. This is es-
pecially true—especially true—in rural
areas. You cannot—let’s put it this
way: A trial lawyer cannot deliver a
baby. They are talented people. In fact,
in the years 2003 and 2004, they contrib-
uted over $185 million in political con-
tributions, and as a result, they were
able to garnish $18 billion in fees deal-
ing with malpractice activity. So they
are talented people. I do not deny that.
But a trial lawyer cannot deliver a
baby.

But we are getting to a point where if
you are a young woman or a woman
who desires to have a child, you are
probably going to have to drive by the
courthouse to find your doctor because
they are being subjected to so many
lawsuits, if they happen to be in the
business of delivering babies.

New Hampshire is a classic example
of this situation. There is only one doc-
tor north of the White Mountains,
which is a fairly large amount of area
and a great place to live, and people
who live there choose to live there be-
cause it is a great place to live. There
is only one doctor above the White
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Mountains—that 1is called northern
New Hampshire—who delivers babies. If
that doctor is not around or if that
doctor is on a break or maybe if you do
not like that doctor, you literally are
going to have to drive an hour, 2 hours,
maybe even longer, in order to see a
doctor if you are a woman who wants
to get care in delivering your child.
And believe me, that can be a dan-
gerous experience, driving in a snow-
storm. Hopefully, you can get some-
body to drive you if you are about to
deliver. But in any event, driving
through a snowstorm in northern New
Hampshire is a difficult situation. But
that is what people are subjected to in
that part of the State because the doc-
tors who used to practice up there, who
used to deliver babies, cannot afford to
deliver babies any longer in that part
of the State. Why? Because the popu-
lation is not large enough to pay their
premiums, which have escalated, sky-
rocketed, doubled—doubled upon dou-
bled—over the last 20 years in the area
of delivering children. So they have
opted out of the practice. In fact, one
doctor simply closed her practice and
moved to another State because of the
fact that the cost of insurance pre-
miums was so high.

Another whole practice in Rochester,
NH, with five OB/GYNs, simply picked
up their practice and moved across the
State line to Maine because of the cost
of delivering babies.

One of the leading doctors in the
State, Dr. Cynthia Cooper, who is head
of the New Hampshire Board of Medi-
cine and an OB/GYN, has given up de-
livering babies, as I understand it.

Dr. Patricia Miller from Derry, NH, a
town of 38,000 people, has also given up
delivering babies, after 15 years.

I had a doctor in Laconia, which is in
the Lakes region—a beautiful part of
the State—who essentially told me he
has to deliver babies through Novem-
ber simply to pay the cost of the pre-
mium for his insurance. He does it be-
cause he feels it is his obligation, his
obligation as a doctor, because that re-
gion would not have his talent and his
care. But believe me, it is hardly an
incentivizing event to pursue that type
of practice.

What drives these premiums? Well, if
you listen to the Senator from Massa-
chusetts, it is the evil insurance com-
panies. Insurance companies do not
drive these premiums. What a falla-
cious argument that is. They set the
premium in order to be able to afford
to pay the costs, which costs are gen-
erated by the excessive amount of law-
suits that are being brought and the
extraordinary recoveries which, on oc-
casion, are simply out of whack.

When trial lawyers in this country
are obtaining $18 billion in fees over a
2-year period that could have been
money—if the Senator from Massachu-
setts wants to help out the health care
system—that could have been money
which could have gone into health care
delivery, think of how many OB/GYNs
would be practicing out there.
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Well, one State decided to do some-
thing about that, the State of the Pre-
siding Officer: Texas. In an act of con-
siderable clairvoyance, I would say,
they decided to take the California
model, which has worked pretty well,
and improve on it. As a result, they
have put in place a tiered system of re-
covery, which is what the bill does. It
essentially follows the Texas model,
which was a follow-on to the California
model.

In both Texas and California, recov-
ery has been reasonable for those peo-
ple injured. But equally important,
doctors have started to practice medi-
cine again, instead of just basically de-
fending themselves from Ilawsuits. It
has become affordable to become a doc-
tor and practice in the State of Texas,
so much so that the facts speak for
themselves. Mr. President, 3,000 new
doctors have moved into Texas since
this law was passed, with 81 new ob-
stetric doctors. That is a huge increase
in medical opportunity and care, espe-
cially for women, women of child-
bearing years, and for children because
Texas had the good sense to take this
approach. The same has occurred in
California.

So progress has been made. We have
uncontrovertible facts which show that
you can resolve this issue, that you can
allow women to have the opportunity,
especially women of childbearing age,
to see doctors and have choices in doc-
tors and be able to be cared for by doc-
tors who wish to deliver babies and can
afford to deliver babies.

This is a huge step forward for those
two States. It is time the Federal Gov-
ernment, the National Government, ad-
dress the issue, also. That is why we
have brought forward this very tar-
geted bill.

The bigger bill, which I also support,
is an excellent idea. There are other
specialties that need attention: neuro-
surgeons, emergency room docs, doc-
tors, especially, practicing in under-
served areas. If you are a doctor in an
emergency room or if you are a doctor
practicing in an underserved area, you
are not making a lot of money. You are
fortunate if you are making anything.
I do not know what the hourly rate
works out to, but those doctors work
massive hours. Considering the huge
amount of expense they put into their
education and their professional devel-
opment, their return is not all that
high if they have decided to pursue car-
ing for people in underserved areas,
rural or urban areas, or emergency
rooms. Yet they get hit with these pre-
miums, which essentially make it very
difficult for doctors to choose that
course of practice, which is so impor-
tant.

So a broader bill does make sense.
But it gets attacked, and it has been
attacked rather aggressively from the
other side, with the footnotes that
have been handed to the other side by
the trial lawyer groups, as they try to
set up the straw dog of the insurance
companies or the straw dog of some
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sort of recovery system that is unfair
to the seriously injured. So the bigger
argument becomes more complex and
more difficult to understand and can be
more obfuscated and has been effec-
tively by our friends on the other side
and by the trial bar.

But it is very hard to obfuscate, it is
very hard to get past the simple fact
that there is only one OB/GYN prac-
ticing in northern New Hampshire. It is
very hard to get by the simple fact
that if you are a woman in rural Kan-
sas or rural New York or rural Illinois
or urban areas within those States or
rural Texas, you are going to have a lot
of problems finding a doctor when you
decide to have children because the
doctors have been driven out of the
business of the practice by these exces-
sive and unrelenting lawsuits.

So this bill is very simple. Rather
than getting into the rather con-
voluted, smoke-filled discussion of the
entire medical reform issue, it just
goes at one great, important need in
our country; that is, if a woman wants
to have a child, she should have high-
quality medical care so that child is
brought into the world in the best pos-
sible condition and the woman’s health
is protected during the childbearing pe-
riod. This bill will do that, and I hope
everyone will support it.

At this point, I reserve the remainder
of our time.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. THUNE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THUNE. Mr. President, today the
Senate will vote on a couple of cloture
motions dealing with medical mal-
practice reform. We will have a debate
later this week on small business
health plans. This is a week in which
we have an opportunity to address
what is probably one of the most im-
portant, if not the most important, do-
mestic policy issues that we will deal
with in the foreseeable future; that is,
access to health care for more Ameri-
cans, more affordable health care for
more Americans.

These issues are not new to the Con-
gress. In fact, as a Member of the
House of Representatives, I had the op-
portunity to vote numerous times on
medical malpractice reform, on small
business health plans to allow more
people to have access to health care by
joining larger groups, thereby driving
down the cost of insurance and pro-
viding coverage to some of the 45 mil-
lion people who currently are not cov-
ered.

Estimates are that as small business
health plans pass, we will have 11 mil-
lion more Americans with health insur-
ance, making a big dent in the ranks of
the uninsured. In the time since I first
came to Congress in 1996, in the last
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decade, there have been 13 different
votes in the Congress: There have been
five votes on medical malpractice re-
form; there have been eight votes on
small business health plans. In those
cases, the House of Representatives has
acted. There have been majority votes
coming out of the House. That legisla-
tion would then come to the Senate
where it would be obstructed, filibus-
tered, and ultimately would die.

I submit to my colleagues that these
are both measures for which there is
majority support in the Congress. If
you look at the House, they have
passed it repeatedly. If you look at the
Senate, if we had a vote today and we
had to get 51 votes or a simple major-
ity in the Senate, we would be able to
pass medical malpractice reform. We
would also be able to pass small busi-
ness health plans. The other side has
repeatedly denied us an opportunity to
have an up-or-down vote on these par-
ticular issues. That is wrong. It is
wrong for a lot of reasons, but it is
wrong, most importantly, because it is
hurting the welfare of Americans who
desperately need access to health care
and need the cost of health care
brought down.

Today when we vote on medical mal-
practice reform, we will be addressing
an issue that affects the well-being of
all Americans because in one way or
another, when physicians have to deal
with escalating premiums for liability
insurance, those costs ultimately get
passed on to all of us. If you don’t be-
lieve that, look at the statistics.

In 2002, the Health and Human Serv-
ices issued an update on the medical li-
ability crisis. It found that the direct
cost of medical liability coverage and
the indirect cost of defensive medicine
increased the amount the Federal Gov-
ernment must pay for Federal health
programs such as Medicare and Med-
icaid by $22.5 billion a year.

Additionally, a January 2006
Pricewaterhouse Coopers study enti-
tled ‘“‘The Factors Fueling Rising
Health Care Costs,” concluded that
medical liability and defensive medi-
cine accounted for 10 percent of the in-
crease in the rising cost of health in-
surance premiums.

The median liability jury award in
medical liability cases almost tripled
between 1997 and 2004. In 2003, the GAO
found:

Losses on medical malpractice claims—
which make up the largest part of insurers’
costs—appear to be the primary driver of
rate increases in the long run.

With these statistics and findings of
not only the GAO but numerous inde-
pendent studies, it is easy to see that it
is time for Congress to address the
medical liability crisis. S. 22 and S. 23
provide needed and sensible medical li-
ability reform. Based on the Texas
stacked cap model for noneconomic
damages, these pieces of legislation
allow up to $750,000 for noneconomic
damages and unlimited awards for eco-
nomic damages. Additionally, plain-
tiffs may recover punitive damages
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twice the amount of economic dam-
ages, or $250,000, whichever is greater.

S. 22 and S. 23 also maximize patient
recovery by limiting the fees attorneys
may recover on a contingency basis.
My State of South Dakota currently
has a cap of $500,000 for noneconomic
damages. S. 22 and S. 23 respect States
rights and do not preempt non-
economic damage caps in place, not
only in South Dakota but in 25 other
States as well. It is time the obstruc-
tion in the Senate come to an end and
that we put patients before lawyers
and allow a straight up-or-down vote
on S. 22 and S. 23. Obstructing a vote
on medical liability reform jeopardizes
every American’s access to quality
health care and raises the cost for indi-
vidual taxpayers as well as for State
and Federal Governments. This is espe-
cially true in rural States such as
South Dakota where there is only one
licensed physician for every 450 resi-
dents.

I believe it is high time the Senate
show the American people that Con-
gress understands their concerns about
access to and the cost of health care.
Pass S. 22 and S. 23 and do what I be-
lieve a majority in the Senate and the
House of Representatives support; that
is, to address the rising cost of health
care by putting reasonable limits in
place, many of which have been adopt-
ed and are successfully working in
States throughout the country. It is
time to end the obstruction and allow
these measures to be voted on. I hope
my colleagues will vote that way when
the cloture votes come up.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mrs. HUTCHISON. Mr. President, a
lot has been said about the Texas
model, which is the bill that we are
considering today. I wanted to talk a
little bit about what the Texas situa-
tion was before 2003 when significant
medical malpractice reform was en-
acted.

According to the Texas Department
of Health, 24 counties in Texas had no
primary care physicians, 138 counties
had no pediatricians, and 158 counties
had no obstetricians. Texas ranked
48th of the 50 States in physician man-
power. Why were we having such trou-
ble? Because the cost of doing business
in Texas before 2003 was unsustainable
due to increased litigious activity. In-
surance rates were driving our doctors
out of Texas, or they were going out of
business and not even practicing medi-
cine anymore.

In 1991, Texas averaged 13 claims per
100 physicians. Yet by 2000, Texas aver-
aged over 30 claims per 100 physicians.
Of these claims, there was a dispropor-
tionate growth in noneconomic dam-
ages, damages such as pain and suf-
fering, loss of consortium. This growth
was in contrast to awards of economic
damages such as lost wages and med-
ical care costs. In 1991, noneconomic
damages averaged only 35 percent of
total verdicts. By 1995, they were 65
percent of total verdicts.
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From 1999 to 2003, the Texas Medical
Liability Trust, which covered about
one-third of the State’s doctors, in-
creased rates by 147 percent. In the Rio
Grande Valley, physicians in general
surgery and OB/GYNs ranked sixth and
seventh, respectively, in the Nation for
highest premium rates in 2002. Natu-
rally, all of these costs were passed on
to consumers. The impact on litigation
in the Texas health care system was
undeniable and unsustainable.

In 2003, Texas made bold changes to
the tort system in an attempt to re-
store access to health care, and we
have seen a dramatic change. Texas
has gained more than 3,000 physicians
since passing liability reform. After a
net loss of nine orthopedic surgeons in
our State from 2000 to 2003, the State
has experienced a net gain of 93 ortho-
pedic surgeons since 2003. After a net
loss of 14 OB/GYNs from 2001 to 2003,
Texas has had a net gain of 91 since
2003.

We have also added 273 anesthesiol-
ogists, 24 neurosurgeons, 24 pediatric
cardiologists, 14 pediatric oncologists,
and 10 pediatric surgeons since passing
liability reform.

Claims in most Texas counties have
been cut in half. Prior to the reforms,
statewide claims averaged close to 400
per month. After the reforms, claims
have averaged 200 per month in our
State.

Prior to reform, Texas had five liabil-
ity carriers. Since reform, Texas has
added 3 new rate-regulated carriers and
13 new unregulated insurers. The five
largest insurers announced rate cuts
last year, with an average premium re-
duction of 11.7 percent.

Anecdotally, I have talked to doctors
who are coming back into practice,
doctors who have said they have seen
as much as 40 percent cuts in premiums
for medical liability.

Medical liability reform works. Law-
suits are down, insurers have returned
to the State, rates are down, and physi-
cian numbers are up. This means better
health care for the citizens of our
State.

The bills before us that we will be
voting on today are modeled on the
Texas plan. Damages for pain and suf-
fering are allowed, but not at such ex-
orbitant rates that doctors are taken
out of our health care system. Since
2003, Texas has seen an increase in the
quality of health care for our citizens
because more physicians are coming
back to the State.

I urge my colleagues to support the
bill. Year after year, we have tried to
reform medical malpractice in this
country, and the Senate has been the
stumbling block. Let’s do something
good for health care and access to
health care for our citizens, and let’s
start debating malpractice reform.

Thank you, Mr. President. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized.

Mr. LEAHY. Mr. President, what is
the parliamentary situation?



May 8, 2006

The PRESIDING OFFICER. The mi-
nority controls the time until 5 p.m.

Mr. LEAHY. Mr. President, I find it
unfortunate that we do not hear any
discussion by proponents of this legis-
lation about what is best for patients
injured or killed by medical errors. The
debate in favor of malpractice award
caps has been cast in terms of patient
accessibility to health care, but what
about patient safety? Capping non-
economic damages may benefit insur-
ance companies, but it does nothing for
victims and nothing to address the se-
rious problem of preventable medical
errors.

Despite all of the rhetoric and all the
myths and misinformation about the
so-called crisis facing our medical pro-
fessionals, what about the fact that
studies have estimated that medical
errors kill up to nearly 100,000 people
each year? How does capping what a
victim can recover help address this
tragic fact? Rather than having all the
talk be about alleged physician short-
ages and phantom reductions in insur-
ance rates, we should be looking at
how to improve the quality of care pa-
tients receive and how to improve pa-
tient safety. This legislation does noth-
ing to provide any incentive for health
care providers to improve the safety of
their services, drug companies to rigor-
ously test their products, or nursing
homes to provide responsible and com-
passionate care to our elderly citizens.

Aside from the fact that caps on non-
economic damages will not address ex-
orbitant insurance rates, such caps
harm both women and children. The
Wall Street Journal published an arti-
cle in 2004 detailing the effects of Cali-
fornia’s non-economic damages cap.
The article discussed how the Cali-
fornia law has created two classes of
malpractice victims: those who earn
large amounts of money and get good
representation, and those who do not
and cannot find advocates willing to
take on their cases. The effect is that
many women who do not work, but
raise children, cannot get representa-
tion because they cannot point to an
annual salary that will be lost, and
thus lawyers are reluctant to invest
the hundreds of thousands of dollars
necessary to litigate a meritorious
claim. The same is true for children,
whose recovery under this legislation
would depend on often difficult esti-
mates of the cost of future care. A Cali-
fornia attorney quoted in The Wall
Street Journal article summed up the
California law’s effect by concluding:
“We are saying to doctors and hos-
pitals it’s OK to kill somebody who
comes from a poor family because ulti-
mately they aren’t going to have the
same effect on our medical-malpractice
insurance as somebody who comes from
a rich family.” The similar one-size-
fits-all approach in this legislation is
the wrong way to go.

I also question the timing of partisan
legislation that will do nothing to ad-
dress patient safety. As insurance
rates, like gas prices, continue to soar

CONGRESSIONAL RECORD — SENATE

to the benefit of corporate profits, as
the number of uninsured continue to
rise during this presidency, the Repub-
lican-controlled Senate seeks to take
up partisan legislation that will help a
few very powerful insurance companies
become even more powerful. Rather
than take up legislation to apply com-
petitive antitrust principles to the
business of insurance, the majority
leader insists that we limit our actions
to legislative proposals that will de-
prive citizens injured by medical errors
a full measure of justice. Instead of
taking up legislation to push the fron-
tiers of life-saving medicine through
stem cell research, we are going to de-
bate whether we should make it easier
for insurance companies to continue
their predatory behavior at the expense
of both doctors and patients. Instead of
calling this a malpractice bill, we
should call it a gift to the insurance
companies bill.

In recent weeks, hundreds of thou-
sands of Americans have taken to the
streets in peaceful demonstrations to
urge sensible and humane immigration
reform and the public clearly wants
Congress to address these issues and to
strengthen our borders, and instead we
are discussing how to dismantle our in-
ternal borders and tread on State sov-
ereignty by nullifying State tort law.
A war rages in Iraq in which our Na-
tion’s best and bravest are making the
ultimate sacrifice to advance democ-
racy, and meanwhile we are talking
about how to curtail Americans’ access
to justice. Forty-five million people do
not have health insurance in this coun-
try, and yet we are considering legisla-
tion that will make it harder for chil-
dren who suffer lifelong injuries from
medical errors to get the long term
care they need. The gap between the
richest Americans and everyone else
continues to widen, but instead of tak-
ing up legislation to raise the min-
imum wage, the majority leader wants
to shield lucrative insurance compa-
nies from having to pay fair awards to
medical malpractice victims. Where in
the majority leader’s schedule are the
American people’s real priorities?

There are ways to improve health
care. These bills do not do that. There
are alternatives that address the high
costs of medical malpractice insurance
and patient safety, but they differ from
the narrow approach we debate today.
There are solutions to both the current
high rate of medical errors, as well as
high insurance costs, that will not fur-
ther victimize patients or intrude into
the sovereignty of State legislatures
and citizens, but they are not brought
before the Senate for consideration and
action.

If we want to address high insurance
costs, let us address the unhelpful prac-
tices within the insurance industry and
find a real solution that does not pe-
nalize victims of medical errors. If we
want to bring down the number of med-
ical errors, merely cutting costs and
increasing profits for insurance compa-
nies is not the way to go. Capping mal-

S4139

practice awards does nothing to treat
the root cause of malpractice lawsuits.
Let us put patients before insurance
companies in this debate and find real
solutions to the preventable medical
errors that are occurring every day.

Some of us have proposed legislation
to tackle the problem of rising insur-
ance costs without taking away Amer-
ican citizens’ access to justice. If we
want to improve patient care and lower
the number of medical malpractice
claims, we need to find ways to prevent
medical errors at the rate they occur
now. That is common sense. Senator
OBAMA has proposed the Hospital Qual-
ity Report Card Act of 2006 to provide
accountability within those hospitals
compensated through Medicare by re-
quiring highly detailed reporting of
safety procedures, patient accessi-
bility, the incidence of errors and in-
fections, and many other areas impor-
tant to both patient safety the effec-
tiveness of treatment. Senator OBAMA’s
bill would provide the information to
help consumers make an informed deci-
sion about where to obtain treatment.
It would provide the information nec-
essary for hospitals to improve the
safety and effectiveness of their serv-
ices. It would allow insurers and pur-
chasers of insurance to reduce the like-
lihood of claims by sending their in-
sured customers and employees to the
best hospitals available, and would
allow doctors and policy makers to tar-
get areas in need of improvement. Sen-
ator OBAMA’s bill puts the priorities of
patient safety and health care improve-
ment first. I commend the Senator
from Illinois for this bill and I urge
other Senators to join me in sup-
porting it.

If we want to reign in the costs of in-
surance for health care providers, we
must address the conditions within the
insurance industry. I have proposed a
bill along with Senator KENNEDY to ex-
empt medical malpractice insurers
from the counterproductive McCarran-
Ferguson Act. This bill would give reg-
ulators the tools necessary to prevent
anti-competitive business practices
that hurt doctors and patients. If med-
ical malpractice insurers are artifi-
cially driving up the costs of insurance,
we should stop it. Health care in our
country is too important to allow prof-
its at the expense of patients. We are
not going to stop soaring insurance
premiums by cutting off the access of
victims to justice. We are going to stop
them by stopping the anti-competitive
behavior of the insurance companies.
Again, health care in our country is
too important to allow profit at the ex-
pense of patients, especially when in
the last 6 years we have seen the high-
est increase in the number of uninsured
Americans in my lifetime.

I urge other Senators to join me in
rejecting legislation that will do noth-
ing more than benefit profitable insur-
ance companies under the guise of im-
proving patient accessibility. Let us
work together in a bipartisan fashion
to come up with real solutions to the
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problem of preventable medical errors.
Let us find ways to end the abusive
practices in assisted living facilities
and nursing homes. Let us find ways to
lower insurance costs without hurting
victims. Those in need of care must be
able to trust their doctors and health
care providers without doubt. Elderly
Americans deserve the best care that
can be provided. Our doctors and other
health care providers deserve to be
treated fairly in the marketplace when
purchasing malpractice insurance, and
not be affected by artificial monopolies
and price-fixing cartels. If we work to-
gether, we can make progress and
make a difference.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. NELSON of Nebraska. Mr. Presi-
dent, first, I thank Senator ENZI from
Wyoming and his staff and my staff for
the effort they have put into S. 1955. I
was pleased to work with them in try-
ing to help our Nation’s small busi-
nesses and our Nation’s uninsured.

Mr. President, 45 million people don’t
have health insurance in our country
today. We have heard that statistic so
many times that it is starting to feel
numb to us, but we can’t let that hap-
pen. Forty-five million people trans-
lates to about one of every six Ameri-
cans. I would like to put a face to that
figure and start bringing some feeling
back to the state of health insurance
coverage in the United States.

If the 45 million uninsured Americans
held hands and formed a chain between
New York City and Los Angeles, they
would not only stretch the entire dis-
tance, they would be able to go back
and forth from coast to coast 14 times.

We can no longer wait to help this
ever-growing number of people gain
health insurance. It is time to start in-
creasing the number of insured people
in our country, and this bill does just
that.

It is projected that S. 19556 will make
health insurance affordable for 1 mil-
lion working Americans, and that is a
sizable start to the process of providing
health insurance to the one in six with-
out it.

By allowing business and trade asso-
ciations to band their members to-
gether and offer group health insurance
coverage on a national or statewide
basis, we will be making an important
stride in making health insurance af-
fordable for Americans.

Nearly every week since becoming a
Senator, I have heard from small busi-
ness owners in my State that can no
longer afford health care for them-
selves or their employees.

Health care premiums are experi-
encing double-digit growth annually.
Small businesses can’t keep up with
the costs. Since 2000, group premiums
for family coverage have grown nearly
60 percent. So if we don’t do something
to help small businesses cope with the
cost of health insurance, soon we will
have an entire workforce without
health insurance coverage.
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This bill, the Health Insurance Mar-
ketplace Modernization and Afford-
ability Act of 2005, is designed to lower
health insurance costs by stimulating
market reforms and promoting com-
petition, while allowing trade associa-
tions the ability to offer group insur-
ance plans for employees.

It is important to note that we keep
oversight at the State level with the
State insurance commissioners. For
the past 10 years, the Senate has de-
bated AHP legislation, and for 10 years
nothing has happened to help our small
businesses provide those health bene-
fits. And small business health plans
can work. It is time we looked at some-
thing that can and will work.

I believe in this legislation because it
is the first health benefits legislation
to get both sides—the business folks
and the insurance folks—working to-
gether.

Senator ENZI and I know that con-
cerns have been raised about this bill,
and each time we have been approached
by a group with a concern, we have lis-
tened and we have tried to work to-
gether to strengthen this bill and its
hopes for making health insurance af-
fordable for America’s small busi-
nesses.

The traditional AHP bill gave a rat-
ing and mandate advantage to associa-
tion plans that resulted in adverse se-
lection and an unlevel playing field.
The Enzi-Nelson bill eliminates the
rating and mandate advantage that
Federal AHPs would have had under
previously proposed legislation, which
went nowhere. As a former insurance
commissioner myself, it was crucial to
me that this bill adhere to strict insur-
ance principles. I think the bill before
us will do just that.

As I see it, we have three options.
The first is to do nothing to help the 45
million uninsured Americans. Since I
genuinely believe we all want to im-
prove health care, I will move on to the
next option.

The second option is to keep trying
to pass AHP legislation year after
year, but I am afraid this approach will
result in about the same dismal out-
come as the do-nothing option that no
one wants.

The third option, which I think is the
best solution, is to act on small busi-
ness health plans and pass this legisla-
tion.

In Nebraska, there are at least 30,000
small businesses with fewer than 50
employees who would be directly im-
pacted by this legislation. Currently,
20,000 of these businesses don’t offer
health benefits.

I read a report last month by re-
spected actuaries who looked at our
bill. They believe it will help small
businesses reduce health insurance
costs by $1,000 per employee and shrink
the number of uninsured working fami-
lies by 8 percent. That is 1 million
Americans who will now be able to af-
ford health insurance because of the
bill.

Recent survey results conducted by a
bipartisan research firm shows that S.
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1955 enjoys the support of 89 percent of
Americans. It is a rare day in the
United States anymore when 9 out of 10
people are united behind a cause.

So I hope this unity carries over to
the Senate floor and that colleagues
will join with Senator ENZzI, myself,
and others and pass S. 1955. It is in the
best interest of Americans who want
health insurance.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. ENSIGN. Mr. President, I rise
today to speak about the medical li-
ability reform bills before us today:
one is a comprehensive reform bill that
I introduced, and the other specifically
deals with OB/GYNs, which Senator
SANTORUM introduced.

There are a couple of very important
points to make on this legislation.
First of all, Senator NELSON, a friend of
mine, just spoke about the number of
uninsured Americans. Over the next
couple of days, we are going to vote on
legislation to establish Small Business
Health Plans. This is good legislation
that is intended to help reduce the
number of uninsured.

But another problem related to the
number of uninsured Americans is the
high cost of health care. The cost of
health care is making it too expensive
for people to afford health insurance.
One of the primary drivers of health
care costs is increasing medical liabil-
ity premiums for health care providers.

Doctors are being forced out of their
practices because they cannot afford to
practice anymore. We saw the trauma
center in southern Nevada close for a
10-day period. It serves 10,000 square
miles. People died because of the clo-
sure. We have also seen maternity
wards close across the country. Neuro-
surgeons and other specialists are no
longer taking calls unless the calls are
for cases that are not very risky. Spe-
cialists can’t afford to take high-risk
cases because they risk losing every-
thing they have based on seeing one
case.

I have a good friend in southern Ne-
vada who practices obstetrics. In his
practice, he specializes in high-risk
pregnancies. Because of the medical li-
ability problems that we have seen in
the past several years, his insurance
company limits the number of high-
risk pregnancies with which he can as-
sist.

If you are a woman and you are preg-
nant with a high-risk pregnancy, it
would seem to me that you would want
the best of the best to take care of you.
That only makes sense. But because of
the medical liability crisis we are fac-
ing in this country, the best of the best
are limited in the number of cases they
can see.

If you are a doctor in America
today—this is becoming a truism—you
will be sued. If you practice long
enough, you will be sued in America
today. We need to deal with the num-
ber of frivolous lawsuits that are clog-
ging our legal system.
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Every American needs to ask them-
selves this fundamental question: If
you were in an automobile accident or
if you needed care in an emergency
room, and the specialist you wanted to
see wasn’t available, wasn’t there, was
no longer practicing, or wouldn’t take
the call, would you accept the reason
that this happened is because this
body, the Senate, wouldn’t even take
up a bill and debate medical liability
reform, which could bring down health
care costs, as it has in several States
across America? If you were a mother
who had a high-risk pregnancy or any
type of pregnancy, and you couldn’t
get obstetrical care, how would you
feel if the reason you couldn’t get care
was because your doctor left practice
or left the State because medical li-
ability insurance premiums were too
high?

We have a serious problem. Accord-
ing to the American Medical Associa-
tion, 21 States are in crisis today, 6
States are not, and the rest of the
States are headed toward crisis. The
six States that are not in crisis have
all passed meaningful medical liability
reform. The bill before us today is mod-
eled after one of those States: the
State of Texas. The State of Texas has
a $250,000 cap for a judgment against a
health care provider. In addition, the
patient can be awarded up to $250,000
for a judgment against one health care
institution. If two or more institutions
are involved, the patient can receive up
to $500,000, with each institution not
liable for more than $250,000. Thus, in-
jured patients can be awarded non-
economic damages for pain and suf-
fering totaling $750,000. The legislation
has no limits on economic damages for
necessary health care expenses that
you may incur over your lifetime. You
can sue for unlimited economic dam-
ages. But, the caps on noneconomic
damages are key to whether the legis-
lation is effective.

Let’s compare a couple of States,
Texas and Pennsylvania. Texas has en-
acted meaningful medical liability in-
surance reform; Pennsylvania has not.
These are just two examples. In Texas,
doctors are moving back to the State.
As a matter of fact, nine hundred doc-
tors specializing in emergency care and
high-risk procedures have moved to
Texas since 2003, when Texas law was
enacted. Texas infants and children
now have better access to specialists.
Ninety-four pediatric specialists alone
have moved into the State. In contrast,
Pennsylvania doctors are leaving the
State. I believe there are more medical
schools in Pennsylvania than prac-
tically anywhere else in the country,
yet doctors are leaving the State—not
because they don’t love Pennsylvania,
but because they cannot afford to prac-
tice in Pennsylvania. In Texas, the pre-
miums for medical liability insurance
policies are going down. In Pennsyl-
vania, they continue to skyrocket. Be-
cause of medical liability reform in
Texas, 30 new medical liability insurers
have come into the State to write poli-
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cies for doctors. In Pennsylvania, med-
ical liability insurers are leaving the
State.

The difference here is that doctors in
Texas can shop among 30 different med-
ical liability insurers. And, market
forces bring insurance prices down. Be-
cause of all of this, it is becoming less
expensive to practice medicine in
Texas and more expensive to practice
in Pennsylvania.

The bill I offered, which is before us
today, is modeled after the Texas legis-
lation. The bill establishes caps on
noneconomic damages. The bill also
limits attorneys’ fees. This provision
will ensure that patients receive a larg-
er percentage of their damage awards. I
believe that the person who is injured
with a true medical malpractice case
should get the award instead of having
the award go to higher and higher at-
torneys’ fees.

My legislation also includes an ex-
pert witness provision to ensure that
relevant medical experts serve as trial
witnesses. This provision is extremely
important. Today, if you have a med-
ical liability case before a jury, they
bring in so-called professional wit-
nesses to testify who are used to fur-
ther abuse the system. There is a whole
industry of these so-called professional
witnesses who travel around the coun-
try and testify. The problem is that a
lot of these so-called professional wit-
nesses are not experts in the field in
which they are testifying. This bill
says that if you are, for instance, testi-
fying in a neurology case, then you
should be a specialist in neurology. I
know this is common sense, but that is
not the way our courts work today.
This bill would require a specialist or
an expert to truly be an expert in the
field in which they are testifying.

This bill has been contentious for
several years. The trial lawyers and
their cohorts spent $182 million over
the last few elections. And they have
gotten back out, just in medical liabil-
ity awards, $18 billion. That is a 10,000-
percent return on their investment in
politics.

We cannot allow the trial lawyers to
control this debate. We cannot allow
the trial lawyers to say: We are not
even going to allow for debate of this
bill on the floor of the Senate. That is
what is happening. This bill isn’t even
going to be allowed to have an up-or-
down vote. Some people say: Let’s have
insurance reform. Let’s bring it all on.
Let’s have those amendments and let’s
debate it. But the other side of the
aisle is not even allowing us to debate
this bill on the floor of the Senate.

This crisis is not going away; it is
getting worse in America. We must act
as a responsible body. It is unfortunate
that the greatest deliberative body
supposedly in the history of the world
can’t even deliberate on this bill. It is
time to bring real medical liability re-
form to the floor of the Senate and de-
bate it. Let’s let the American people
see what the medical liability reform
debate is all about. Let’s go forward so
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that we can save our doctors, nurses,
nurse midwives, and other health care
providers, so that when patients need
care, they get that care.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized.

Mr. SANTORUM. Mr. President, I
want to continue on with some of the
comments I was making earlier about
the critical situation in Pennsylvania
with respect to this liability crisis and
a couple of examples of how out of con-
trol the system has become. I was at
St. Luke’s Hospital up in the Lehigh
Valley, and I was saddened by the
changes that have happened with some
of the losses of physicians that have
occurred in there. It is one of the grow-
ing areas of our State, and this is an
area that has been hit with very high
rates of malpractice and obviously, as I
will discuss here, losing physicians.

I want to talk about a couple of
things. One is a case that St. Luke’s
was involved in that tells you how ab-
surd, and particularly in this case, the
jury awards are in Philadelphia, which
has been the big problem area in Penn-
sylvania—some of the jury awards that
have come out of Philadelphia.

We had a case in September and Oc-
tober of the year 2000 which involved a
baby girl born 3 months premature to a
17-year-old mother whose medical
records indicated a crack cocaine ad-
diction. The mother began experi-
encing complications, including a par-
tial placental abruption and premature
labor. The mother was admitted to an-
other hospital for these complications
and then transferred to St. Luke’s. The
mother was placed on strict bed rest
and given medication to stop the onset
of labor and to prevent progression of
the placental abruption. Despite warn-
ings from her doctor about the risks to
her baby of premature birth and pos-
sible neurological damage, possibly
death, the mother, against medical ad-
vice, left the hospital. She turned up 3
days later with complete placental
abruption and premature delivery
could not be avoided at that point.
Emergency surgery was performed. The
baby was delivered weighing 4.1
pounds. The baby had a common condi-
tion with premature babies which is an
opening in the heart that usually
closes shortly after birth. The baby
was treated for 29 days in the neonatal
intensive care unit at St. Luke’s, was
given medication to attempt to close
the opening in the heart. The baby had
an adverse reaction to the medication.
Surgery was required to close the open-
ing. The surgeon was unsuccessful.
There were no documented complica-
tions in the surgery, no allegations
that St. Luke’s did anything wrong or
improper in her care.

The baby was transferred to another
hospital for further surgery. During
treatment at the second hospital, the
baby had complications, was trans-
ferred back to ICU at St. Luke’s.
Again, no documented complications
during the second stay at St. Luke’s up
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until the child’s release. The mother
during this time gave up parental
rights. The baby was adopted down the
road by parents who elected not to
seek legal action. But—and this is
somewhat unknown—somehow or an-
other, an attorney in Philadelphia was
appointed the guardian ad litem to the
child because of the child’s nexus to a
second hospital located in Philadelphia
County. So the lawyer sued on behalf
of the baby without the consent or
knowledge of either the actual parent
or the adopted parent.

The verdict in the case was $100 mil-
lion against the hospital—a $100 mil-
lion verdict in this case. So you won-
der: Well, gee, why are we trying to put
caps on awards? A $100 million verdict
in this case. That verdict would have
shut down this hospital, which is a
major medical center in the Lehigh
Valley. Subsequent to the verdict, they
negotiated a settlement for substan-
tially less money. But the bottom line
is, you have a situation where things
get out of control because bad things
happen to people. People are injured. In
this case this little baby, because of a
whole lot of factors I have detailed, is
going to have a tough life. But is it the
fault of St. Luke’s Hospital? Is it the
fault of the physicians who were at-
tending? The answer from all indica-
tions is no. But you have someone who
feels bad that this child is going to
need some help, so you give verdicts of
$100 million.

The consequence at St. Luke’s was
that since 2000, 32 private physicians
have left St. Luke’s as a direct result
of the malpractice insurance -crisis.
Twelve OB-GYNs, 5 neurosurgeons, 2
pulmonary specialists, 3 orthopods, 3
general surgeons, 2 internists, and 1
pain management specialist. There has
been a 44-percent decline in the number
of private practice OB-GYN physicians
on their medical staff.

One of the reasons I have introduced
S. 23 is because it is not just a problem
at St. Luke’s, it is a problem in Phila-
delphia, a problem in Pittsburgh. We
are down to I think three maternity
wards in the city of Pittsburgh. This is
a problem across our State. Unfortu-
nately, the heavy hand of politics is
played not just here in Washington but
also in our State Capitol.

There was a study done that showed
that the trial attorneys in America in
the 2003-2004 election cycle contributed
$182 million to political campaigns—
$182 million. That sounds like a lot of
money. It is a lot of money. But it is
actually a pretty good investment on
the part of the trial attorneys. Because
for that $182 million, they were able to
collect $18 billion in fees—$18 billion in
fees. That is a 10,000-percent rate of re-
turn. Not a bad investment. So they
are investing in the political climate
here. They are investing to make sure
there is no balance in the system. They
are investing because they want to
keep things out of whack. They want
to Kkeep those 40- and 50-percent
awards, the percentages of contingency
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fees to these big awards, so they can
keep the gravy train coming.

That is something our health care
system cannot afford. We cannot afford
to allow this kind of litigation to be
practiced in the health care arena. It is
destroying our ability to keep physi-
cians in Pennsylvania. It is destroying
our ability to have responsible medi-
cine practiced—not defensive medicine
but appropriate medicine and respon-
sible medicine that treats patients the
way they should be treated, not the
way they need to be treated to avoid
possible litigation.

That is not responsible medicine.
That is not the medicine physicians
want to practice. But, increasingly, in
my State, that is the medicine they are
practicing, and unless we do something
tonight, in a few minutes, they are
going to have to continue to practice
that way.

Mr. VOINOVICH. Mr. President, I
rise to speak today about the dilemma
this Nation is facing regarding access
to quality, affordable health care. Next
to the economy, it is the greatest do-
mestic challenge facing our Nation. In
fact, the rising cost of health care is a
major part of what is hurting our com-
petitiveness in the global marketplace.

One of the biggest factors driving
health care costs through the roof is
medical lawsuit abuse. I have been con-
cerned about this issue for quite some
time—in fact, since my days as Gov-
ernor of Ohio. I wish we had the out-
pouring of support for medical liability
reform back then that I see now. In
1996, I essentially had to pull teeth in
the Ohio Legislature to pass my tort
reform bill.

I signed it into law in October 1996.
Three years later, the Ohio Supreme
Court ruled it unconstitutional, and if
that law had withstood the supreme
court’s scrutiny, Ohioans wouldn’t be
facing the medical access problems
they are facing today.

While things are getting marginally
better in some communities in Ohio
thanks to the California MICRA-like
reform initiatives that were passed in
Ohio in 2002 and 2003, doctors are still
leaving their practice, and in too many
towns, patients are not able to receive
the care they need. In fact, too many
physicians in northeast Ohio are still
feeling the strain of skyrocketing pre-
miums. For example, thoracic surgeons
in Ohio are paying as much as $181,000
annually, and OB/GYNs in the area are
paying $200,000 annually for liability
coverage.

The past b years have been especially
tough on physicians.

Back in 2002, The Medical Liability
Monitor ranked Ohio among the top
five States for premium increases, and
no one felt the impact of this increase
more than the Schwieterman family in
Ohio’s rural west-central Mercer Coun-
ty. I have mentioned brothers, Doctors
Jim and Tom Schwieterman, along
with their father, retired Dr. Don
Schwieterman, before here on the floor,
but their story is worth repeating.
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Together, these 3 doctors have deliv-
ered about 5,700 babies over the years.
This family has a 113-year history of
bringing babies into the world—their
great-grandfather started their current
medical practice in 1896. Most impor-
tantly, they have never been sued for a
delivery.

Yet, as of September 27, 2004, this
family gave up delivering babies be-
cause of escalating malpractice insur-
ance costs. Their insurance rates rose
from $25,000 annually to over $80,000 in
just 4 years—a threefold increase. Dr.
Jim Schwieterman has stated that he
would continue to deliver babies if he
could just break even; unfortunately,
he can’t.

This situation becomes even more
devastating when you learn that Dr.
Jim Schwieterman was one of only a
handful of obstetricians providing ob-
stetrical care in Mercer County. Now,
pregnant mothers must travel, in many
cases, outside of the county to get ob-
stetrical care.

Women in Morrow County, OH, are
faced with a similar situation. As of
January 2003, the only remaining phy-
sician in the county still delivering ba-
bies, Dr. Bachedler, was forced to stop
after his liability costs more than dou-
bled in one year.

Sadly, obstetricians are not the only
physicians in my State who are being
forced out of practicing medicine. Dr.
Romeo Diaz, an oncologist from my
hometown of Cleveland, saw his liabil-
ity premiums rise $60,000 annually. De-
spite his patients attempt to help him
raise the money he needed to remain in
practice, Dr. Diaz closed his doors in
2003.

The decision to limit or close their
practice does not come easily to these
physicians. Some time ago, a good
friend of mine brought to my attention
a letter from an OB/GYN in Dublin, OH,
who had decided to retire from his
practice. He wrote the following to his
patients:

On June 17, 2003, I received my professional
liability insurance rate quote for the upcom-
ing year, and it is 64 percent higher than last
year’s rate. I have seen my premiums almost
triple during the past two years, despite
never having had a single penny paid out on
my behalf in twenty-seven years as a physi-
cian. Even worse, during this time the insur-
ance company has reduced the amount of
coverage that I can purchase from $5 million
to only $1 million, while jury verdicts have
skyrocketed, often exceeding $3-4 million. If
I were to purchase this policy, I would be
putting all of my family’s personal assets at
risk every time that I delivered a baby or
performed surgery. I refuse to do that. I have
therefore decided to retire from private prac-
tice on July 31, 2003, the final day of my cur-
rent liability insurance policy. This is not a
decision that I take lightly, but unfortu-
nately it has become necessary. For many of
you, I have been part of your life for years.
I have delivered your babies, and helped you
through some of life’s most difficult chal-
lenges. It has truly been an honor.

Like these doctors, in 2004, a survey
by the Ohio State Medical Association,
OSMA, indicated that 34 percent of
Ohio physicians expect to close their
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practices within the next 2 years with-
out a reversal in medical liability
rates. And whether they are ultimately
forced to close their doors, a majority
of physicians in Ohio agree that rising
medical liability rates have directly
impacted the way they practice medi-
cine. Fifty-six percent of them believe
they have increased the number of
tests they have ordered for patients in
order to protect themselves from po-
tential lawsuits.

In fact, a March 3, 2003, report by the
Department of Health and Human
Services calculated the practice of de-
fensive medicine costs the TUnited
States a total of between $70 and 126
billion a year and estimates that the
cost for the Federal Government alone
is between $35 and $56 billion. This is
costing you and me real money.

Nevertheless, I am very hopeful when
I now hear from physicians back home
that thanks to the latest packages of
tort reform measure that passed the
Ohio State Legislature, medical liabil-
ity rates are finally beginning to sta-
bilize.

In fact, a January 2006 Ohio Depart-
ment of Insurance report found that
overall rate increases pursued by the
five largest insurers were significantly
less in 2005 than in previous years—6.7
percent in 2005, compared to 20 percent
in 2004 and approximately 30 percent in
2003. For 2006, one insurer has even low-
ered its rates by 5 percent.

Good, balanced legislation can make
all the difference. Just like we are be-
ginning to see in Ohio, medical liabil-
ity reform efforts in States like Texas
are providing real results. We have
been hearing a great deal about the
good news coming out of Texas this
week on the Senate floor, and it is for
good reason. In 2003, the Texas Legisla-
ture enacted comprehensive sweeping
medical liability reforms, with reason-
able limits on noneconomic damages.
Texas voters also understood the im-
portance of this reform and approved
proposition 12 amending the State con-
stitution to specifically allow the leg-
islature to enact the reasonable caps.

In just 3 short years, the results have
been tremendous. It is hard to believe,
but Texas physicians are once again
able to competitively shop for medical
liability coverage according to the
Texas insurance commissioner.

While this is great news, in many
places across the Nation, the situation
is not the same, and the need for Fed-
eral medical liability reform is still
very real.

Since the 107th Congress, I have been
coming to the floor to speak in support
of numerous medical liability bills:
The HEALTH Act, the Patients First
Act, The Healthy Mothers and Babies
Access to Care Act, and the Pregnancy
and Trauma Care Access Protection
Act, and others. Unfortunately, none of
these pieces of legislation garnered the
60 votes needed here in the Senate to
achieve cloture.

Frustrated by this, several years ago,
I spent countless hours along with the
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American Medical Association, AMA,
going door to door to meet with my
colleagues to examine other possible
approaches for reform. I met with a
number of my colleagues to explore
those approaches and generate the kind
of support needed to get to 60 votes.

The biggest complaint I heard from
my colleagues is that the cap on non-
economic damages in these earlier bills
was too low. For this reason, I am espe-
cially hopeful about the legislation be-
fore us today and proud to be a cospon-
sor of both the Medical Care Access
Protection Act and the Healthy Moth-
ers and Healthy Babies Access to Care
Act.

These bills provide the Senate with a
new approach to reforming our medical
liability system. Like past bills, this
legislation provides for unlimited pay-
ments on economic damages, but it
would also mimic the State of Texas’
approach to capping noneconomic dam-
ages. This legislation would limit non-
economic damage awards to $250,000 for
each claimant, a healthcare provider,
or each of two health care institutions.
In total, this legislation creates a
$750,000 cap on noneconomic damages.

I also heard concerns from my col-
leagues that past versions of medical
liability reform bills would preempt
State laws when some States already
have laws that are working.

The bill before us preserves States’
rights by keeping medical liability
statutes in place and by allowing fu-
ture State laws to supersede Federal
limits on damages.

Further, the bill protects patients by
placing reasonable limits on attorney
fees, provides a review of expert wit-
nesses to provide greater creditability
to cases, and maximizes patients’ re-
covery for damages by limiting the
amount of payment attorneys are able
to claim from awards.

I have been so passionate about the
need for liability reform over my pub-
lic service career because the issue is
very personal to me. When I was
young, I suffered from osteomyelitis, a
disease in the bone marrow. During my
6-month hospital stay, I had two physi-
cians who approached my parents with
treatment options for me. One physi-
cian wanted to go with the ‘gold
standard’” treatment at the time,
which would more than likely have
saved my life but also had the poten-
tial to leave me without use of my
right leg. The second physician, Dr.
Holoway, offered my parents a more
experimental option, one that was less
invasive and posed less of a risk to my
leg. I am thankful my parents chose
the more experimental treatment,
which left me with full mobility.

I wonder whether a physician in Dr.
Holoway’s shoes today would have
taken the same approach with all the
potential legal implications. I fear in
today’s environment that doctor would
not.

For this reason, I urge my colleagues
to support both the Medical Care Ac-
cess Protection Act and the Healthy
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Mothers and Healthy Babies Access to
Care Act. I am confident these bills
strike a delicate balance between the
rights of aggrieved parties to bring
lawsuits and receive rapid and fair
compensation and the rights of society
to be protected against frivolous law-
suits and outrageous rewards for non-
economic damages—damages that are
disproportionate to compensating the
injured and made at the expense of so-
ciety as a whole.

Mr. SPECTER. Mr. President, I seek
recognition to support moving to legis-
lation which would address the serious
problems faced today by doctors, hos-
pitals and other medical professionals
who provide medical services, includ-
ing obstetrical and gynecological serv-
ices, while providing fair treatment to
people who are injured in the course of
medical treatment.

While most of the attention has been
directed to OB/GYN malpractice ver-
dicts, the issues are much broader, in-
volving medical errors, insurance com-
pany premiums and insurer invest-
ments.

I support caps on noneconomic dam-
ages so long as they do not apply to
situations such as the paperwork mix-
up leading to an erroneous double mas-
tectomy of a woman or the death of a
17-year-old woman on a North Carolina
transplant case where there was a
faulty blood type match or comparable
cases in the OB/GYN services area.

An appropriate standard for cases not
covered could be analogous provisions
in Pennsylvania law which limit ac-
tions against governmental entities or
in the limited tort context which ex-
clude from the caps death, serious im-
pairment of bodily function, and per-
manent disfigurement or dismember-
ment.

Beyond the issue of caps, I believe
there could be savings on the cost of
OB/GYN malpractice insurance and
other malpractice insurance by elimi-
nating frivolous cases by requiring
plaintiffs to file with the court a cer-
tification by a doctor in the field that
it is an appropriate case to bring to
court. This proposal, which is now part
of Pennsylvania State procedure,
would be expanded federally, thus re-
ducing claims and saving costs. While
most malpractice cases are won by de-
fendants, the high cost of litigation
drives up OB/GYN malpractice pre-
miums and other premiums. The pro-
posed certification would reduce plain-
tiff’s joinder of peripheral defendants
and cut defense costs.

Further savings could be accom-
plished through patient safety initia-
tives identified in a report of the Insti-
tute of Medicine. On November 29, 1999,
the Institute of Medicine, IOM, issued a
report entitled: To Err is Human:
Building a Safer Health System. The
IOM report estimated that between
44,000 and 98,000 hospitalized Americans
die each year due to avoidable medical
mistakes. However, only a fraction of
these deaths and injuries are due to
negligence; most errors are caused by
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system failures. The IOM issued a com-
prehensive set of recommendations, in-
cluding the establishment of a nation-
wide mandatory reporting system; in-
corporation of patient safety standards
in regulatory and accreditation pro-
grams; and the development of a non-
punitive culture of safety in health
care organizations. The report called
for a 50 percent reduction in medical
errors over 5 years.

The Appropriations Subcommittee on
Labor, Health and Human Services and
Education, which I chair, held three
hearings to discuss the IOM’s findings
and explore ways to implement the rec-
ommendations outlined in the IOM re-
port. The fiscal year 2001 Labor-HHS
appropriations bill contained $50 mil-
lion for a patient safety initiative and
directed the Agency for Healthcare Re-
search and Quality, AHRQ, to develop
guidelines on the collection of uniform
error data; establish a competitive
demonstration program to test best
practices; and research ways to im-
prove provider training. These initia-
tives were funded at $565 million in fis-
cal years 2002 and 2003, and $84 million
in fiscal years 2004, 2005, and 2006, for a
total of $412 million.

There is some evidence that increases
in OB/GYN insurance premiums and
other premiums have been caused, at
least in part, by insurance company
losses, the declining stock market of
the past several years, and the general
rate-setting practices of the industry.
As a matter of insurance company cal-
culations, premiums are collected and
invested to build up an insurance re-
serve where there is considerable lag
time between the payment of the pre-
mium and litigation which results in a
verdict or settlement. When the stock
market has gone down, for example,
that has resulted in insufficient fund-
ing to pay claims and the attendant in-
crease in OB/GYN insurance premiums.
A similar result occurred in Texas on
homeowners insurance where cost and
availability of insurance became an
issue because companies lost money in
the market and could not cover the in-
sured losses on hurricanes.

In structuring legislation to put caps
on jury verdicts in malpractice cases,
due regard should be given to the his-
tory and development of trial by jury
under the common law where reliance
is placed on average men and women
who comprise a jury to reach a just re-
sult reflecting the values and views of
the community.

Jury trials in modern tort cases de-
scend from the common law jury in
trespass, which was drawn from and in-
tended to be representative of the aver-
age members of the community in
which the alleged trespass occurred.
This coincides with the incorporation
of negligence standards of liability into
trespass actions.

This ‘‘representative” jury right in
civil actions was protected by con-
sensus among the state drafters of the
U.S. Constitution’s Bill of Rights. The
explicit trial by jury safeguards in the
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Seventh Amendment to the Constitu-
tion were adaptations of these common
law concepts harmonized with the
Sixth Amendment’s clause that local
juries be used in criminal trials. Thus,
from its inception at common law
through its inclusion in the Bill of
Rights and today, the jury in tort/neg-
ligence cases is meant to be represent-
ative of the judgment of average mem-
bers of the community, not of elected

representatives.
The right to have a jury decide one’s
damages has been greatly cir-

cumscribed in recent decisions of the
United States Supreme Court. An ex-
ample is the analysis that the court
has applied to limit punitive damage
awards.

The Court has shifted its Seventh
Amendment focus away from two cen-
turies of precedent in deciding that
federal appellate review of punitive
damage awards will be decided on a de
novo basis and that a jury’s determina-
tion of punitive damages is not a find-
ing of fact for purposes of the re-exam-
ination clause of the Seventh Amend-
ment—no fact tried by a jury shall be
otherwise re-examined in any Court of
the United States, than according to
the rules of the common law.”’” Then, in
2003, the Court reasoned that any ratio
of punitive damages to compensatory
damages greater than 9:1 will likely be
considered unreasonable and dispropor-
tionate, and thus constitute an uncon-
stitutional deprivation of property in
non-personal injury cases. Plaintiffs
will inevitably face a vastly increased
burden to justify a greater ratio, and
appellate courts have far greater lati-
tude to disallow or reduce such an
award.

These decisions may have already, in
effect, placed caps on some jury ver-
dicts in malpractice cases which may
involve punitive damages.

The pending bills are a starting point
for analysis, discussion, debate and
amendment. I am prepared to proceed
with the caveat that there is much
work to be done before the Senate
would be ready, in my opinion, for con-
sideration of final passage.

Mr. WARNER. Mr. President, I rise
today, once again, in support of health
care liability reform.

I have long been a major supporter of
reforming our medical malpractice
laws in an effort to stem the astronom-
ical increases in health care costs. In
fact, in the 108th Congress, I was
pleased to offer my own amendment on
health care liability reform called the
Protect the Practice of Medicine Act.

While my amendment was supported
by the American Medical Association,
the American College of Surgeons, and
a number of other associations rep-
resenting the men and women in our
medical profession, unfortunately, a
procedural move by opponents pre-
vented my amendment from receiving
an up-or-down vote.

In fact, opponents of health care li-
ability reform have been using proce-
dural tactics in the Senate to prevent
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an up-or-down vote on this issue for
years now. The consequences are grave:
men and women, who have invested
years of their lives training to become
doctors and hundreds of thousands of
dollars on their education, continue to
leave the practice of medicine due to
the high cost of malpractice insurance.

Opponents of reform argue that the
cost of medical malpractice insurance
is stabilizing and that the increases in
malpractice premiums are not as dra-
matic as they were a few years ago.
The truth is that these premiums re-
main extremely high. Having rates sta-
bilize does not mean that those rates
have gone down. Time and time again,
doctors come into my office and tell
me that they are having a difficult
time making a living and keeping qual-
ity staff because of the staggering
amounts they are paying for medical
liability insurance.

I have received numerous letters
from medical professionals in the Com-
monwealth of Virginia and from across
the Nation that share with me the very
real difficulties they are encountering
with malpractice insurance and the
consequences of this problem. Let me
read part of one those letters that was
sent to me by a doctor in Virginia. The
doctor writes:

I am writing you to elicit your support and
advice for the acute malpractice crisis going
on in Virginia. . .. I am a 48-year-old single
parent of a 14 and 17 year old. After all the
time and money spent training to practice
OB/GYN, I find myself on the verge of almost
certain unemployment and unemployability
because of the malpractice crisis. I have been
employed by a small OB/GYN Group for the
last 7 years. . . . Our malpractice premiums
were increased by 60 percent . . . The reality
is that we will not be able to keep the prac-
tice open and cover the malpractice insur-
ance along with other expenses of practice.

Out of respect for this doctor’s pri-
vacy, I will not share the doctor’s
name, but I do keep her letter in my
files.

According to the American College of
Surgeons, many surgeons are being
forced to retire earlier, stop providing
high-risk procedures, or move to States
where strong medical liability reforms
are in place.

On March 16, 2006, Norfolk, VA’s,
newspaper, the Virginian-Pilot, fea-
tured the story of Dr. Shawne Bryant,
an OB/GYN in Kempsville, VA. Dr. Bry-
ant explained that she stopped per-
forming surgery in 2003, citing high
malpractice insurance rates. She redi-
rected her talent into quiltmaking.

Dr. Bryant, who has been in the field
of obstetrics and gynecology for 21
years, said, ‘I used to be in the oper-
ating room two to three days a week.
This [quiltmaking] is an outlet for me
because I'm still working with my
hands.” Since giving up the practice of
surgery, Bryant has made eight quilts.

Both Time Magazine and Newsweek
have thoroughly detailed the crisis
doctors are facing across America.

In June of 2003, Time Magazine had a
cover story on the affects of rising mal-
practice insurance rates. The story, en-
titled ‘“The Doctor is Out,” discusses
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several doctors, all across America,
who have had to either stop practicing
medicine or have had to take other ac-
tion due to increased insurance pre-
miums.

One example cited in Time’s article
is the case of Dr. Mary-Emma Beres.
Time reports that, “Dr Mary-Emma
Beres, a family practitioner in Sparta,
N.C., has always loved delivering ba-
bies. But last year Beres, 35, concluded
that she couldn’t afford the tripling of
her $17,000 malpractice premium and
had to stop. With just one obstetrician
left in town for high risk cases, some
women who need C-sections now must
take a 40-minute ambulance ride.”

Dr. Beres’ case makes clear that not
only doctors are being affected by the
medical malpractice insurance crisis—
patients are as well. With increased
frequency, due to rising malpractice
rates, more and more patients are not
able to find the medical specialists
they need.

Newsweek also had a cover story on
the medical liability crisis. That cover
story was entitled ‘“‘Lawsuit Hell.” I
was particularly struck by the feature
in this magazine about a doctor from
Ohio who saw his malpractice pre-
miums rise in one year from $12,000 to
$57,000 a year. As a result, this doctor,
and I quote from the article, ‘‘decided
to lower his bill by cutting out higher-
risk procedures like vasectomies, set-
ting broken bones and delivering ba-
bies—even though obstetrics was his
favorite part of the practice. Now he
glances wistfully at the cluster of baby
photos still tacked to a wall in his of-
fice, ‘I miss that terribly,’ he says.”

Without a doubt, the cost of medical
malpractice insurance premiums are
having wide-ranging effects. It is a na-
tional problem, and it is time for a na-
tional solution.

President Bush has indicated that
the medical liability system in Amer-
ica is largely responsible for the rising
costs of malpractice insurance. The
American Medical Association and the
American College of Surgeons agree
with him, as does almost every doctor
in Virginia with whom I have discussed
the issue.

Let me state unequivocally that I
agree with our President, with the
AMA, with the American College of
Surgeons, and with the vast majority
of doctors all across Virginia.

I am pleased that S. 23, the Healthy
Mothers and Health Babies Access to
Care Act, reduces the excessive burden
the liability system places specifically
on the delivery of obstetrical and gyne-
cological services. And I am pleased
that S. 22, the ‘“Medical Care Access
Protection Act of 2006 or ‘“MCAP
Act,” extends liability protections to
all health care providers and health
care institutions.

These bills are a commonsense solu-
tion to a serious problem, and it is
time for us to vote up or down on this
legislation.

Mr. FEINGOLD. Mr. President, once
again we are faced with ill-advised
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medical malpractice bills coming to
the Senate floor without any com-
mittee consideration. Some argue that
we have a malpractice insurance crisis
that is driving doctors from the prac-
tice of medicine, particularly in the
field of obstetrics and gynecology, or
OB/GYN. But we haven’t yet explored
these issues in the Senate at all. No
committee has held hearings or
marked up a bill on this topic. Instead,
extreme proposals have been brought
directly to the floor and Senators are
expected to vote for them. Indeed, mo-
tions to proceed to two different bills
are being considered at the same time
because no one really expects them to
succeed. This is just a show. That is
not how the legislative process should
work on an issue of importance to so
many people. I will vote no on cloture,
as I have repeatedly in the past and
will do in the future, until this issue is
addressed in a serious way.

I would like very much for Congress
to address the problem of malpractice
insurance premiums once we under-
stand the causes of the problem and
the effectiveness of the proposed solu-
tions. But by bringing these bills di-
rectly to the floor, the majority simply
demonstrates that it is not serious
about addressing the problem. It just
wants to play a political card. To the
extent that there really is a mal-
practice insurance problem, what is
going on here is a cynical exercise, de-
signed only to fail and to provide fod-
der for political attacks.

These bills, in my judgment, will not
solve the problem that they supposedly
have been designed to address. What
they will surely do is harm innocent
Americans who have suffered horrible
and permanent injury at the hands of
negligent medical practitioners.

There are many provisions of S. 22
and S. 23 with which I have serious dis-
agreement. Let me just mention a few.
In a provision called the ‘‘fair share
rule,” the bills eliminate joint and sev-
eral liability in the lawsuits covered by
the bills. What that means is that if
one responsible defendant is insolvent
and has no insurance coverage, the vic-
tim of malpractice ends up without a
full recovery of his or her damages.
This is not fair. Most state laws pro-
vide that the risk of one defendant
being insolvent or judgment-proof is
borne by the other responsible defend-
ants. There is no reason to change this
longstanding principle of law. All it
does is make it more likely that in-
jured mothers and children will not re-
cover the damages that a court has de-
cided they are due.

Another problem with these bills is a
new statute of limitations that applies
only in States that are more protective
of the injured party than the new Fed-
eral standard. Shorter statutes of limi-
tation don’t discourage frivolous
claims, they encourage them. Lawyers
facing a looming statute of limitations
are more likely to file lawsuits to pro-
tect their clients’ options. Imposing a
statute of limitations of as little as one

S4145

year, as these bills do, does not allow
adequate time to investigate a case and
determine if it really should be
brought.

But perhaps the most ill-advised pro-
vision in these bills is the cap on non-
economic damages. These caps have
been modified from previous bills and
are designed to look more generous, al-
though they actually won’t be in most
cases. Indeed, it will be very rare for a
plaintiff to reach the new maximum
caps because most lawsuits don’t name
at least one doctor, and least two hos-
pitals or other institutions as defend-
ants.

We have held no hearings on the med-
ical malpractice issue in this Congress,
but at the one hearing held on this
issue in the last Congress, the Judici-
ary and HELP Committees heard from
Linda McDougal, a 46-year-old Navy
veteran from Woodville, WI. Several
years ago, Ms. McDougal underwent a
double mastectomy after her biopsy re-
sults were switched with those of an-
other patient. She didn’t have cancer,
she never had cancer. We can be thank-
ful for that. But her life, and her fam-
ily’s life, will never be the same.

I hope everyone in the Senate will
read Linda McDougal’s testimony and
learn about her experience. It is a pow-
erful cautionary tale for those of us
who are charged with voting on legisla-
tion concerning medical malpractice.

I find it hard to believe that anyone
in this body can look Linda McDougal
or any of the thousands of victims of
catastrophic medical malpractice in
the eye and say, ‘‘all your pain and suf-
fering is worth only $250,000, or maybe
$750,000 if you sue enough people.”
Would any of us be able to tell our
mothers or our wives or our daughters
that their damages should be limited in
this arbitrary way if they were the vic-
tims of the unspeakable pain and life-
long sadness that Linda McDougal will
endure? Remember, Linda McDougal
didn’t have extraordinary medical bills
or lost wages. Her damages are non-
economic. But her loss is real, it is per-
manent, it is unfathomable.

There is no question that we have a
problem in this country over the cost
of malpractice insurance. But the solu-
tion cannot be to penalize innocent vic-
tims like Linda McDougal, to prolong
and extend their suffering by denying
them adequate compensation.

Caps on noneconomic damages are a
cruel hoax. They are advertised as a
disincentive to frivolous lawsuits. But
they have the most impact on the most
serious and nonfrivolous cases, cases
where unimaginable pain has been in-
flicted on someone by a careless health
professional.

In addition, we have virtually no evi-
dence that caps on economic damages
will actually lower insurance rates. In-
deed, in States that have caps on non-
economic damages, insurance pre-
miums increased 48 percent from 1991
to 2002. But in States without caps, the
increase has been only 36 percent. So
the case has simply not been made that
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the caps in this bill will lower mal-
practice premiums. But more impor-
tantly, the case has not been made, and
in my view cannot be made, that these
caps are fair to victims like Linda
McDougal.

There very well may be solutions
that we in the Senate can develop to
address the cost of medical malpractice
insurance in this country and the ef-
fect on patient care that rising pre-
miums are causing. And there -cer-
tainly are things we can do to address
the disturbing problem of medical
error in this country. The Institute of
Medicine estimates that between 44,000
and 98,000 adverse medical events occur
in hospitals every year. Other studies
suggest that those numbers may be a
vast underestimate.

If we want to reduce malpractice in-
surance premiums we must address
these problems as well as looking
closely at the business practices of the
insurance companies. What we
shouldn’t do is limit the recovery of
victims of horrible injury to an arbi-
trarily low sum.

This is obviously a complicated issue.
This is the kind of issue that needs to
be explored in depth in our committees
so that a consensus can emerge. It is
certainly not the kind of issue that
should be brought directly to the floor
with such a great gulf between sup-
porters and opponents. So I will vote
no on cloture today on both S. 22 and
S. 23, and I hope that these bills will go
through the HELP Committee and the
Judiciary Committee before we begin
floor consideration of this important
topic.

CLOTURE MOTION

The PRESIDING OFFICER (Mr.
BURR). Under the previous order, pur-
suant to rule XXII, the Chair lays be-
fore the Senate the pending cloture
motion, which the clerk will report.

The legislative clerk read as follows:

CLOTURE MOTION

We the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
standing rules of the Senate, do hereby move
to bring to a close debate on the motion to
proceed to S. 22: A bill to improve patient ac-
cess to health care services and provide im-
proved medical care by reducing the exces-
sive burden the liability system places on
the health care delivery system.

Bill Frist, Johnny Isakson, Sam
Brownback, John Thune, Thad Coch-
ran, Wayne Allard, John Ensign, Pat
Roberts, Larry Craig, Ted Stevens,
David Vitter, John McCain, Lamar Al-
exander, Norm Coleman, Judd Gregg,
John Sununu, Craig Thomas.

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum
call has been waived.

The question is, Is it the sense of the
Senate that debate on the motion to
proceed to S. 22, a bill to improve pa-
tient access to health care services and
provide improved medical care by re-
ducing excessive burden the liability
system places on the health care deliv-
ery system, shall be brought to a close?

The yeas and nays are mandatory
under the rule.
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The clerk will call the roll.

The legislative clerk called the roll.

Mr. MCCONNELL. The following Sen-
ators were necessarily absent: the Sen-
ator from Kansas (Mr. BROWNBACK), the
Senator from Montana (Mr. BURNS),
the Senator from Oklahoma (Mr.
COBURN), and the Senator from Arizona
(Mr. McCAIN).

Mr. REID. I announce that the Sen-
ator from Delaware (Mr. BIDEN), the
Senator from Illinois (Mr. DURBIN), the
Senator from Vermont (Mr. JEFFORDS),
the Senator from Illinois (Mr. OBAMA),
the Senator from West Virginia (Mr.
ROCKEFELLER) are necessarily absent.

I also announce that the Senator
from North Dakota (Mr. CONRAD) is ab-
sent due to illness in the family.

I further announce that, if present
and voting, the Senator from Delaware
(Mr. BIDEN) would vote ‘‘nay.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 48,
nays 42, as follows:

[Rollcall Vote No. 115 Leg.]

YEAS—48
Alexander Dole McConnell
Allard Domenici Murkowski
Allen Ensign Roberts
Bennett Enzi Santorum
Bond Frist Sessions
Bunning Grassley Smith
Burr Gregg Snowe
Chafee Hagel Specter
Chambliss Hatch Stevens
Cochran Hutchison Sununu
Coleman Inhofe Talent
Collins Isakson Thomas
Cornyn Kyl Thune
Craig Lott Vitter
DeMint Lugar Voinovich
DeWine Martinez Warner

NAYS—42
Akaka Feinstein Menendez
Baucus Graham Mikulski
Bayh Harkin Murray
Bingaman Inouye Nelson (FL)
Boxer Johnson Nelson (NE)
Byrd Kennedy Pryor
Cantwell Kerry Reed
Carper Kohl Reid
Clinton Landrieu Salazar
Crapo Lautenberg Sarbanes
Dayton Leahy Schumer
Dodd Levin Shelby
Dorgan Lieberman Stabenow
Feingold Lincoln Wyden

NOT VOTING—10

Biden Conrad Obama
Brownback Durbin Rockefeller
Burns Jeffords
Coburn McCain

The PRESIDING OFFICER. On this
vote, the yeas are 48, the nays are 42.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.

————

HEALTHY MOTHERS AND
HEALTHY BABIES ACCESS TO
CARE ACT—MOTION TO PRO-
CEED—Resumed

CLOTURE MOTION
The PRESIDING OFFICER. Under
the previous order, the clerk will re-
port the motion to invoke cloture on
the motion to proceed to S. 23.
The legislative clerk read as follows:
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CLOTURE MOTION

We the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
standing rules of the Senate, do hereby move
to bring to a close debate on the motion to
proceed to S. 23: A bill to improve women’s
access to health care services and provide
improved medical care by reducing the ex-
cessive burden the liability system places on
the delivery of obstetrical and gynecological
services.

Bill  Frist, Johnny Isakson, Sam
Brownback, John Thune, Thad Coch-
ran, Wayne Allard, John Ensign, Pat
Roberts, Larry Craig, Ted Stevens,
David Vitter, John McCain, Lamar Al-
exander, Norm Coleman, Judd Gregg,
John Sununu, Craig Thomas.

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum
call has been waived.

The question is, Is it the sense of the
Senate that debate on the motion to
proceed to S. 23, a bill to improve wom-
en’s access to health care services and
provide improved medical care by re-
ducing the excessive burden the liabil-
ity system places on the delivery of ob-
stetrical and gynecological services,
shall be brought to a close? The yeas
and nays are mandatory under the rule.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. MCCONNELL. The following Sen-
ators were necessarily absent: the Sen-
ator from Kansas (Mr. BROWNBACK), the
Senator from Montana (Mr. BURNS),
and the Senator from Arizona (Mr.
MCcCCAIN).

Mr. DURBIN. I announce that the
Senator from Delaware (Mr. BIDEN),
the Senator from Vermont (Mr. JEF-
FORDS), and the Senator from West Vir-
ginia (Mr. ROCKERFELLER) are nec-
essarily absent.

I also announce that the Senator
from North Dakota (Mr. CONRAD) is ab-
sent due to illness in family.

I further announce that, if present
and voting, the Senator from Delaware
(Mr. BIDEN) would vote ‘“‘nay.”’

The yeas and nays resulted—yeas 49,
nays 44, as follows:

[Rollcall Vote No. 116 Leg.]

YEAS—49
Alexander Dole Murkowski
Allard Domenici Roberts
Allen Ensign Santorum
Bennett Enzi Sessions
Bond Frist Smith
Bunning Grassley Snowe
gﬁn; I(-}Ireg% Specter
afee age

Chambliss Hatch ztevens

. ununu
Coburn Hutchison Talent
Cochran Inhofe
Coleman Isakson Thomas
Collins Kyl Thune
Cornyn Lott Vitter
Craig Lugar Voinovich
DeMint Martinez Warner
DeWine McConnell

NAYS—44

Akaka Crapo Inouye
Baucus Dayton Johnson
Bayh Dodd Kennedy
Bingaman Dorgan Kerry
Boxer Durbin Kohl
Byrd Feingold Landrieu
Cantwell Feinstein Lautenberg
Carper Graham Leahy
Clinton Harkin Levin
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