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last several decades, my Democratic
colleagues have blocked the develop-
ment of America’s energy supplies,
blocked our own energy independence,
even back in the seventies, when Presi-
dent Carter stopped the development of
nuclear power generation and our Eu-
ropean allies moved on to where now 80
percent of their electricity comes from
clean and efficient nuclear power. Even
the founder of Greenpeace has come
back and said it was a mistake to stop
that. Yet today we make electricity
with natural gas, which is increasing
the demand for natural gas and has
raised the prices so that many of our
manufacturers can no longer compete
because of the high cost of energy in
this country. And the price keeps going
up.

We have seen the same thing happen
with o0il and gas where for years we
blocked the development of our own
energy supplies, our own oil supplies,
and now we are down here trying to
blame the President and others for the
high cost of gasoline.

If we track what happens on many of
the votes—I know I have heard on this
floor that the oil reserves in Alaska
wouldn’t make that big a difference.
But we know that only a 2- or 3-percent
increase in our supply at this time
would dramatically reduce the cost of
gasoline. Yet on all of these dates over
the years, going back to 1991, consist-
ently our Democratic colleagues have
voted to block the development of oil
reserves in ANWR, and we see the price
of gasoline going up consistent with
those votes.

I have heard on this floor for a num-
ber of years that the b-percent addi-
tional supply that would be provided
by ANWR would make no difference in
the cost of gasoline. Yet we saw during
Katrina, when we lost 5 percent of our
supply, what it did to the cost of gaso-
line and what it is doing today.

We can’t continue to block what
needs to be done and then blame other
people when we have problems because
it doesn’t get done.

Today I wish to talk particularly
about health care because we have got-
ten word from our Democratic col-
leagues that they are going to block
several important provisions that we
are going to try to get on the floor for
debate next week.

One of those is medical malpractice.
A very important component in the
cost of health care is the fact that we
are suing doctors out of business. We
have 20 States now that are considered
in crisis because of medical liability.
We have another 24 that show warning
signs, which means the loss of doctors,
the loss of access to care, and less in-
surance available. South Carolina is in
that group.

Let me share some statistics that
should get folks’ attention: 59 percent
of physicians believe that the fear of li-
ability discourages discussion and
thinking about ways to reduce health
care costs. The costs of defensive medi-
cine are estimated to be between $70
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billion and $126 billion a year. I think
I need to say that again. The cost of
defensive medicine is up to $126 billion
a year to try to cover doctors from li-
ability because of unlimited lawsuits
against doctors. Blue Cross, a major in-
surer, when surveyed said it is already
a serious problem as far as adding to
the cost of health insurance premiums.

There are many things we can do to
fix that, but folks need to understand
the real costs because I know my
Democratic colleagues will say that it
is not a factor.

The only people getting rich from
medical malpractice are the personal
injury lawyers. Keep these things in
mind during our debate next week:
More than 70 percent of the claims
against doctors or Thospitals are
dropped or dismissed before they reach
a verdict, but even if they are dis-
missed, the claims costs are $18,000 in
legal expenses. In 2004, medical liabil-
ity costs that were settled—when cases
are settled—the legal costs were
$60,000. In the cases where they actu-
ally went to trial but the doctor or
hospital won, the average cost jumped
to $94,000.

The Wall Street Journal points out a
number of facts like these, but one of
them should really hit home. They
were using Texas as an example be-
cause Texas has made some reforms
that we will be considering for our
country that have made a big dif-
ference.

Hospital premiums to protect against
lawsuits more than doubled in Texas
between 2000 and 2003. But I think prob-
ably the most disheartening statistic I
have seen is that between 1999 and 2002,
the annual per-bed cost for litigation
protection for nursing homes went
from $250 to $5,000. That is what nurs-
ing homes have to pay just for liability
coverage for malpractice lawsuits.
That is at a time when we have a new
and large wave of retirees whom we
need help when it comes to nursing
homes. Yet we are suing them out of
their hospital beds.

We know we can fix this. Part of the
problem, I am afraid, is right here in
Congress. As 1 said before, the only
people really getting rich from the sys-
tem we have now are personal injury
lawyers. One statistic to remember is
between 2003 and 2004, personal injury
lawyers gave $102 million to House and
Senate candidates. They got a good
payback. In fact, it was a 10,000-percent
rate of return because during that
same period, over $18 billion in mal-
practice awards were given during 1
year—over $18 billion. We cannot con-
tinue to allow this to be a part of our
health care system and then come
down here and complain about the cost
of health care.

We know that many doctors are leav-
ing rural areas and no longer delivering
babies. This is a fact. This is not polit-
ical rhetoric. We know that in many
places around the country, if someone
is injured badly with a head injury in a
car accident and they go to an emer-
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gency room, there are no neurologists
there because they won’t take calls be-
cause they are likely to get paid very
little from Medicaid or another insur-
ance company, but they could lose mil-
lions of dollars because of lawsuits.

There are some commonsense things
we can do, and we have seen this hap-
pen in Texas with their reforms that
we will be looking at next week. I im-
plore my colleagues to consider what
Texas did, and before we get into all
the misrepresentations, the mal-
practice bills we are going to talk
about next week do not put any limits
on economic damages and allow up to
$750,000 for pain and suffering. So a per-
son who is injured could get their sal-
ary for life, all their health care paid
for, and up to $750,000 additional money
for pain and suffering in Texas. What
that has done in just 1 year is cut their
lawsuits in half. The cost of liability
insurance has been reduced almost 20
percent in just a short period of time.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. DEMINT. Mr. President, I ask
unanimous consent for 2 more minutes.

The PRESIDING OFFICER. Is there
objection?

Mr. LEAHY. I won’t object assuming
there will be 2 additional minutes on
this side.

The PRESIDING OFFICER. Time is
equally divided.

Without objection, it is so ordered.

Mr. DEMINT. Mr. President, I will
conclude again with the hope and the
request that we can debate this hon-
estly. Certainly we do not want pa-
tients being hurt and not being com-
pensated, but we also don’t want many
more patients not finding a doctor, not
being able to afford their health care or
to get health insurance. These are
things we can fix if we work together.

If you notice on my chart, I don’t ac-
cuse this of being Republican or Demo-
crat. It is just an issue we need to ad-
dress. We need to do something com-
monsense with medical malpractice.
Please, let us put the bill on the floor
next week for debate.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, is the
Senator from Massachusetts seeking
recognition for a unanimous consent
request?

Mr. KENNEDY. I am. I was going to
make comments for 2 or 3 minutes and
then make a consent request.

Mr. LEAHY. I was going to proceed
for about 5 minutes, but if the Senator
from Massachusetts wishes to go first,
that is fine.

Mr. KENNEDY. I will wait.

———

MEDICAL MALPRACTICE

Mr. LEAHY. Mr. President, it is in-
teresting to hear the statistics being
tossed around. I am sure the distin-
guished Senator did not mean by his
chart to suggest somehow bribes have
been offered to people in how they
vote.



S4038

Mr. President, we have States with-
out caps on medical malpractice recov-
eries. They have 14 percent more prac-
ticing physicians than those with caps.
We hear about the increasingly burden-
some medical malpractice premiums
and, indeed, they are. Health care pro-
viders pay onerous amounts to be in-
sured. That is why I have introduced a
bill directed specifically toward med-
ical malpractice insurance reform be-
cause, after all, there is no correlation
between malpractice claims and rising
insurance premiums. Between 2000 and
2004, insurers increased premiums 134
percent, even though payments re-
mained flat.

They say this legislation drastically
reduces insurance rates. Of course, the
American Insurance Association has
said we have not promised price reduc-
tions for tort reform. They have been
quoted as saying: We wouldn’t tell you
or anyone the reason to pass tort re-
form would be to reduce insurance
rates. In fact, a majority of States that
have enacted caps have seen no reduc-
tions. In fact, on average, doctors in
States with caps pay more for insur-
ance than they do in States without
caps.

The fact is, there is one place that
makes money. Claims go down and in-
surance premiums go up. It is like the
rising gas prices and the record oil
company profits. Maybe we ought to be
asking medical malpractice insurers
exactly why their premiums are so ex-
orbitant? If it is not because they are
paying an increasing amount of claims.
They are not doing that. Rates are
going up much faster than any claims.
It could be a soft stock market, bad in-
vestments, or greed. That is what we
ought to ask about. In my State, with-
out caps, we increased the number of
doctors. So don’t use this argument
that somehow in rural areas, in rural
States, we are going to lose doctors.
We are gaining doctors. We should ask
the insurance companies why their
rates go up, even though the payments
are flat.

We should also remember that Amer-
ica’s courts belong to the American
people, not to the special interests of
the insurance companies. These bills
are bad public policy. They are ill-
timed.

We ought to be debating the prior-
ities of the American people, not de-
bating ways to make greater profits for
the insurance companies. We ought to
talk about energy policy and sky-
rocketing gas prices. Wouldn’t it be
good to have a real debate on the fiasco
in Iraq today, a real debate about what
has gone wrong in the war in Iraq?
That could take a couple of months
just to list them. A lot has gone wrong
since the President announced: ‘‘Mis-
sion Accomplished.”

We ought to be talking about the
comprehensive immigration bill or
stem cell research. What about the hor-
rific genocide in Darfur?

So I am disappointed that the major-
ity leader has decided instead that the
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Senate’s and the public’s valuable time
should be taken up with these bills. I
am also disappointed that he has de-
cided to bypass any consideration of
these bills. Instead, the insurance com-
panies, and probably some of the large
medical companies, have a special in-
terest bill that benefits the insurance
companies at the expense of patients
with legitimate injuries coming
straight to the floor.

These are real people. I will give you
one example in my own State of
Vermont. On April 7, 2000, Diana Le-
vine had a severe migraine headache.
She went to a health center. Ms. Le-
vine was a musician. She received a
painkiller, along with an injection of
another sedative. That caused com-
plications and she had two amputation
surgeries of her left arm. A musician.
She sued the corporate giant, Wyeth,
for improper guidelines on the sedative
because it didn’t warn about these dan-
gerous combinations. They knew about
it, but they didn’t warn anybody. She
said:

I never expected to sue anyone in my life.
. . . Sometimes it takes something like this
to make it known when a drug is not being
used right.

After a full trial, knowing that her
career as a musician was gone, the jury
said she deserved $2.4 million for past
and future medical expenses and, of
course, $6 million for the daily pain she
is suffering. Most of that would have
been cut out under this bill. That
makes me think this bill is political
and doesn’t go to the root cause of
medical malpractice.

Let’s not forget that medical errors
happen to 100,000 people each year. One
out of over 100 hospitalized patients
suffers negligent care. Just turn on the
news every night and we hear about it.
More people die as a result of medical
errors than automobile and workplace
accidents combined. More die from
that than automobile accidents and
workplace accidents combined, but
only 3 percent of them even file a
claim. These statistics tell us there is
not so much a malpractice lawsuit
problem as a medical safety problem.

I fail to see how arbitrarily limiting
the rights of citizens addresses this se-
rious problem, particularly because in
many cases the judicial system is the
only forum in which such an error is
brought to light. Rather than looking
for ways to limit our citizens’ access to
justice, we should look for ways in
which we can encourage the medical
community to strive for the highest
standards in the delivery of its serv-
ices. It is in our interest as citizens,
and it is certainly in the interest of all
the dedicated and caring people in the
medical profession whose oath com-
mands them to do no harm. My wife
Marcelle dedicated her career to the
care of others through nursing, and I
know how seriously those in the med-
ical profession take their solemn re-
sponsibilities. The best place for posi-
tive change to occur is from within the
medical profession, not from within
our courtrooms.
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The bills on the floor today favor the
interests of insurance companies over
patients, the interests of profit over
sound health care, and they provide il-
lusory promises of lower insurance
rates for doctors, while addressing
none of the underlying causes of med-
ical malpractice. This is not the fix
that is needed.

We hear numerous complaints from
politicians about the harm malpractice
lawsuits cause to patient access and
the medical profession. We hear claims
about doctors practicing defensive
medicine at the expense of innovation
and aggressive treatment. We hear
claims about doctors fleeing commu-
nities. We hear claims about the reluc-
tance of our young people to enter the
medical profession. We hear claims
about pregnant women who cannot find
obstetricians to provide care through-
out pregnancy and birth. There might
be some merit to this legislation if
these claims we routinely hear were
true. They are not.

The myths associated with medical
malpractice lawsuits have virtually all
been discredited. Two of the primary
arguments in favor of capping non-
economic damages are lowering insur-
ance premiums and preventing doctors
from leaving their State or their pro-
fession. The available data suggests
that these arguments are unfounded.

In my home State of Vermont, the
most recent data show that the number
of physicians practicing in the State
has risen steadily from 1,918 doctors in
1996, to 2,589 doctors in 2004. The num-
ber of OB-GYNs in Vermont is also
higher today than it was in 2000. Today
Vermont residents benefit from 113 OB-
GYNs, compared with 91 in 2000.

This trend exists nationally as well:
The number of physicians nationally
has risen between 1996 and 2004. We also
now have more physicians under the
age of 35 today than we did in 1996. The
number of doctors per capita in this
country has been steadily increasing
since 1965. It is hard to understand how
these trends can be characterized as
the loss of people from the medical pro-
fession. There is also no correlation be-
tween a State damages cap and the
number of doctors practicing in the
State. Nationally, States without caps
have 14 percent more practicing physi-
cians.

As we consider the majority leader’s
bills, I urge other Senators to help ex-
pose the myths associated with the leg-
islation we address today. In fairness
to the American people, we should be
debating the facts, not the myths. If we
acknowledge that the real problem is
medical malpractice and the injuries
and deaths that result, and not the
lawsuits that seek to remedy these
harms, I know we can go a long way to
helping the medical profession work
from within to assure that doctors
meet the highest possible standards
and strive to prevent medical errors.
After all, those in the medical profes-
sion are in the best position to under-
stand what changes must occur, and



May 4, 2006

how best to make sure that needed
changes occur. As an example of this I
want to highlight the efforts of anes-
thesiologists, who accomplished a
nearly sevenfold reduction in anes-
thesia-related errors through coopera-
tive changes to their systems and prac-
tices. Not surprisingly, when anes-
thesia-related errors decreased, so did
insurance premiums. This should be
our model of how to effectively address
medical malpractice. If we work to-
gether, between needed reforms in the
insurance industry, and by supporting
medical professionals in improving the
critical work they do, I know we can
tackle this problem effectively.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized.

Mr. KENNEDY. Mr. President, first
of all, I thank my colleague and friend
from Vermont for his excellent state-
ment and comments. I look forward to
joining with him on the debate of that
issue when we have a chance on Mon-
day and Tuesday next. I share the dis-
appointment of the Senator from
Vermont that we will not have an op-
portunity to address the stem cell issue
on the floor of the Senate, which can
offer such extraordinary hope to so
many families in this country.

We are in the life science century. We
have seen this enormous progress that
has been made with the mapping of the
human genome, with imaging, nano-
technology—breathtaking advances—
and stem cell research offers a very
similar kind of opportunity. We have
legislation that is on the calendar that
was approved in a bipartisan way in
the House of Representatives, and it
has been on the calendar now for about
a year. I think most of us were heart-
ened when we heard our majority lead-
er indicate his general support—a
change in position—his general support
for the items which are in the House
bill that is on the calendar now before
the Senate. Evidently, though, we will
not have an opportunity next week to
consider that stem cell bill.

When I think of the stem cell legisla-
tion, I think of the possibilities of hope
for families who are facing Alzheimer’s
disease or cancer, Parkinson’s disease,
diabetes because the possibilities in re-
search are virtually unlimited. There
are no assurances of the outcome, no
absolute assurance that we are going
to come up with cures, but for those
who are on the cutting edge of basic
and applied research in the science
area or in the health area believe that
this stem cell research offers enormous
possibilities. I wish that had been in-
cluded in the agenda for next week’s
discussion about health care, but it has
not been.

————

HATE CRIMES

Mr. KENNEDY. Mr. President, 1
share the disappointment of many that
the Republican leadership has delayed
calling up the sex offender registration
bill. The House passed its version last
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September and the Senate Judiciary
Committee reported a much improved
version to the full Senate last October.

When the House passed its bill, it ap-
proved an amendment to improve the
Federal hate crimes laws as well. The
Senate bill does not include that provi-
sion, but many of us had hoped to add
it as an amendment. I urge my col-
leagues to support it.

The inclusion of the Federal hate
crimes law is not inconsistent with the
goals of the legislation to stop crimes
against children. We can clearly do
more to protect our communities and
encourage them to do so. Hate crimes
are a violation of everything our coun-
try stands for. These are crimes
against entire communities, against
the whole Nation, and against the fun-
damental ideals on which America was
founded, and they have a major impact
on children. The vast majority of Con-
gress agrees.

Last year, Senator SMITH and I of-
fered our hate crimes bill as an amend-
ment to the Defense Authorization
Act, and it passed by a bipartisan vote
of 65 to 33. The House passed a nearly
identical hate crimes amendment by a
vote of 223 to 199, which made it part of
its sex offender registration bill. The
substantial majority of both Houses of
Congress have now voted in favor of
the hate crimes proposal, and the time
is long overdue to pass these protec-
tions into law.

The hate crimes bill is supported by
a broad coalition. Over 200 law enforce-
ment and civil rights groups, including
the National District Attorneys Asso-
ciation, the National Sheriff’s Associa-
tion, and the National Association of
Chiefs of Police, the Anti-Defamation
League, and the U.S. Council of May-
ors.

A strong Federal role in prosecuting
hate crimes is essential for both prac-
tical and symbolic reasons. In practical
terms, the bill will have a real world
impact on the actual criminal inves-
tigations and prosecution. The sym-
bolic value of the bill is equally impor-
tant. Hate crimes target whole commu-
nities, not just individuals. Attacking
people because they are gay, African
American, Arab or Muslim or Jewish,
or any other criteria is bigotry at its
worst. We must say loudly and clearly
to those inclined to commit them that
they will go to prison if they do.

The vast majority of us in Congress
recognize the importance of passing a
hate crimes bill. This year we can
make the statement even clearer by
turning it into law.

———

UNANIMOUS CONSENT REQUEST—
S. 1086

Mr. KENNEDY. Mr. President, I ask
unanimous consent that at a time to be
determined by the majority leader, fol-
lowing consultation with the Demo-
cratic leader, but no later than May 25,
2006, the Senate proceed to the consid-
eration of Calender No. 251, S. 1086, and
that it be considered under the fol-
lowing limitations:
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That there be 1 hour of debate on the
bill, with the time equally divided and
controlled by the two leaders or their
designees; the only amendment in
order, other than the committee-re-
ported substitute amendment, be a
Kennedy-Smith hate crimes amend-
ment on which there will be 2 hours of
debate with the time equally divided
and controlled in the usual form; that
upon the use or yielding back of time
on the amendment, without further in-
tervening action or debate, the Senate
proceed to vote in relation to the
amendment; that upon disposition of
the Kennedy-Smith amendment and
the yielding back of time on the bill,
the committee substitute, as amended,
if amended, be agreed to; the bill, as
amended, be read a third time, and
without further intervening action or
debate, the Senate proceed to vote on
passage of the bill.

The PRESIDING OFFICER. In my
capacity as a Senator from Minnesota,
at the request of leadership, I object.

Objection is heard.

Mr. KENNEDY. Mr. President, I re-
gret that the Republican leadership has
blocked our efforts to have a vote on
this amendment. I expect that they
will move forward on the immediate
passage of the underlying bill. We
should also get a vote on hate crimes.
It is long overdue. It is clear that the
Republican leadership will do anything
to stop our hate crimes bill. I don’t
think it is right to delay consideration
of the Senate bill on sex offenders, so
the battle on hate crimes must con-
tinue. Given today’s objections, let’s
move ahead on S. 1086.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BURNS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
TORT REFORM AND RELATED
ISSUES
Mr. BURNS. Mr. President, next

week should be a week of looking at
our health care system and debating on
the direction that I think the policy
should go in that area. Not only do we
have tort reform that has been sug-
gested by the leader, but also the abil-
ity of small business to band together
across States to lower the cost of in-
surance, especially small business own-
ers who have less than 10 employees,
and sole proprietors, and even individ-
uals, to band together and do some-
thing about lowering their costs of in-
surance.

Today, I want to open minds and
start setting the framework of what
this debate is all about that will occur
next week.

It is about the unrestrained esca-
lation of jury awards that are driving
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