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will have a lot who are paying the
AMT, many who have investments of a
variety of sorts—I believe that alone
could trigger a bit of a revolution
around here. I think the challenge is
for people to see just the kind of tax
hole we have dug ourselves into over
the last 20 years—14,000 changes, need-
less complications.

I really do not see how a middle-class
person can get ahead with a Tax Code
that discriminates against work. The
Senator from Illinois has been a champ
for the middle-class kind of family.

Here is the way it works. If a cop in
Chicago gets a $500 pay raise, that cop
pays 25 percent of his or her pay raise
to the Federal Government in income
taxes, and then they pay Social Secu-
rity payroll taxes on top of that. If
somebody in downtown Chicago makes
all their money from capital gains and
investment, they pay 15 percent on
their capital gains and no Social Secu-
rity payroll tax.

Again, I have tried to emphasize that
I am not for soaking anybody. I believe
in markets, and I believe in creating
wealth, as I believe Senators of both
political parties do. But as the Senator
from Illinois has pointed out, if Sen-
ators were really forced to deal with
these kinds of situations themselves,
starting with the Tax Code complica-
tions, when they fill it out on their
own, that could start a revolution
around here.

I believe this is a bipartisan oppor-
tunity that comes along rarely.

I will wrap up with one last point.

I believe the Social Security reform
showed a lot about what our citizens
think about a vital American program.
A lot of Americans love Social Secu-
rity dearly, and there are a lot of ral-
lies outside the offices of Members of
Congress, with folks carrying signs
saying, ‘I love Social Security.” I tell
colleagues that there will be no rally
outside your office with people car-
rying signs saying, ‘“We Love the IRS
Code.” This is something which could
be reformed, could be changed on a bi-
partisan basis.

Mr. DURBIN. Mr. President, if the
Senator will yield for one question
which I think gets to the concern peo-
ple have about tax reform, it seems
like a zero-sum game in this respect: If
you end up lowering the taxes paid by
someone in order to keep the same re-
turn to Government in revenue, you
have to raise the taxes for others.

So I ask the Senator to step back
from his proposal for a minute. Who
are the winners and losers?

Mr. WYDEN. The Senator asks a
good question. First, a quick word on
my proposal, which is available from
the Congressional Research Service
and Jane Gravell, the top economist
who is there to discuss it with Sen-
ators. It would actually reduce the def-
icit by about $100 billion over 5 years,
making downpayments in terms of def-
icit reduction.

But here is what the distribution pro-
file looks like in terms of our legisla-
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tion. We believe that upwards of 70 per-
cent of the people in this country
would get a solid tax cut. These are
middle-class folks making $60,000,
$70,000, $80,000, and $90,000. Essentially,
what the Congressional Research Serv-
ice has shown is that millions of mid-
dle-class people would get relief. It is
upwards of 70 percent. We have cal-
culated that about 15 percent of the
people in this country would be treated
about the same.

For example—and it is matter of pub-
lic record, and I can discuss it—I have
a Senate wage of about $160,000, and I
have a bit of investment income. I
come out about the same under my
proposal as under the status quo. We
have to make 6 or 7 percent of the peo-
ple in this country who make virtually
all their income from capital gains and
dividends—not from wages—pay a bit
more.

So that is what the distributional ef-
fect of one actual proposal looked like.
That was again very similar to what
happened in 1986 when Ronald Reagan,
after having started his Presidency
with a set of tax changes—and my col-
league will remember they were large-
ly for investment—did an about-face
and passed a reform proposal that gave
real relief to middle-class people.

I want to close by thanking the Sen-
ator from Illinois, who I know has a
great interest in this subject and has
been a strong champion of the middle
class.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. DURBIN. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, it is
my understanding the Senator from
New Hampshire is going to make some
remarks and I ask unanimous consent
that I be recognized after he has com-
pleted his remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

USA PATRIOT ACT ADDITIONAL
REAUTHORIZING AMENDMENTS
ACT OF 2006—MOTION TO PRO-
CEED

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of the motion to
proceed to S. 2271, which the clerk will
report.

The assistant legislative clerk read
as follows:
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Motion to proceed to consider S. 2271, a bill
to clarify that individuals who receive FISA
orders can challenge nondisclosure require-
ments, that individuals who receive national
security letters are not required to disclose
the name of their attorney, that libraries are
not wire or electronic communication serv-
ice providers unless they provide specific
services, and for other purposes.

The PRESIDING OFFICER. Who
seeks time?

The Senator from New Hampshire.

Mr. SUNUNU. Mr. President, I rise
today to speak in support of the mo-
tion to proceed and in support of the
underlying legislation itself. This bill
was introduced to make changes,
changes to the PATRIOT Act con-
ference report that was delayed at the
end of last year, just as we were ready
to adjourn for the holidays.

That conference report had some
flaws and weaknesses. I began focusing
on and working on reauthorization of
the PATRIOT Act well over a year and
a half ago, recognizing that we could
do more to improve the original Act,
we could make this bill more balanced
by adding better protections for civil
liberties even as we reauthorized the
law enforcement tools in the PATRIOT
Act to give law enforcement power to
conduct terrorism investigations.

I don’t think there is anyone in this
Chamber who believes we should not
provide law enforcement with tools
necessary to deal with the threat of
terrorism, both domestically and over-
seas. But whenever we give law en-
forcement new tools, new powers, we
want to make sure they are balanced,
balanced by the ability of individuals
who think they have been singled out
unfairly to raise objections in court,
balanced by the ability of individuals
to seek legal advice, balanced by re-
stricting the use of these tools to en-
sure they are only used in appropriate
circumstances. That is what protecting
civil liberties is all about.

As the process of reauthorizing the
PATRIOT Act began well over a year
and a half ago, a bipartisan group of
Senators, including myself, joined to
highlight a number of areas where we
felt the legislation could and should be
improved and strengthened to provide
the kinds of protections I mentioned.

We spoke with Justice Department
officials, not a month or 2 months be-
fore this process began, but, as I've
said, over a year and a half ago, raising
our concerns in a clear, articulate fash-
ion, trying to make certain that DOJ
knew full well that there was a bipar-
tisan group that would push to make
changes to improve the PATRIOT Act
and that we would be willing to stand
up for those changes and stand up on
principle.

Unfortunately, the people who should
have been engaged in this discussion
process early on simply were not and
much of the work was left to the very
end of the process, and continued after
the law was originally set to expire at
the end of last year. As a result,
changes that should have been made
early were not, and we found ourselves
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with reauthorization legislation that
could not win enough bipartisan votes
to gain passage at the end of December.

What I wish to do today is to talk
about the changes that were made to
the PATRIOT Act earlier in the reau-
thorization process that better safe-
guard civil liberties, and the changes
that are in this underlying legislation
that I think will allow us to move for-
ward with some confidence that we
have made additional improvements
since the cloture vote in December.

In the conference report that was de-
layed, I certainly agree that there were
many significant improvements made
to the original PATRIOT Act. For ex-
ample, improvements were made to add
clarity to a roving wiretap order to re-
quire more specificity as to the target
or location of the surveillance to be
conducted. Improvement was made to
add clarity to delayed notification
search warrants, which are search war-
rants that are conducted without im-
mediately telling the targets of the
search.

I think delayed notice search war-
rants are appropriate tools for law en-
forcement, but at a certain point law
enforcement either needs to inform the
target of the search or get agreement
from a judge to further delay the noti-
fication. In the delayed conference re-
port we added clarity. We added a re-
quirement that a target must be noti-
fied of a search within 30 days unless a
judge agrees to continue delaying the
notification.

We were successful when we took a
stand at the end of last year in moving
the sunset period in the draft con-
ference report from a 7-year sunset on
the most controversial provisions of
the PATRIOT Act to a 4-year sunset
period, so that 215 subpoena power, a
very significant subpoena power for
law enforcement to access the most
sensitive of records, the lone wolf pro-
visions and the roving wiretap provi-
sions I mentioned, would have to be re-
viewed four years from now.

All of these were improvements to
the PATRIOT Act. But a number of us
still had many concerns, concerns in
three particular areas.

First, our most significant concern
was and is the breadth of the standard
for obtaining a 215 subpoena. We felt—
and we still feel—it is unnecessarily
broad. It could result in the gathering
of information that is not only extra-
neous, but pertains to innocent Ameri-
cans. We think that standard should be
more narrow so that there be shown
that an individual who is a target of
this subpoena be connected to a sus-
pected terrorist or suspected spy. The
current standard of mere relevance to a
terrorist investigations is unneces-
sarily broad.

Second, we feel there should be a
clear judicial review, a review before a
judge, of the gag order associated with
the 215 subpoena. If you are the recipi-
ent of one of these subpoenas, that sub-
poena comes with a restriction on your
ability to tell anyone about the sub-
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poena. But you ought to be able to
challenge that gag order before a judge.

Third, we feel the provision in the
conference report that required the re-
cipient of a national security letter to
disclose the name of their attorney to
the FBI was punitive and might have
the result of discouraging an individual
from seeking legal advice. Over the
last 6 weeks, I have worked with a
number of my colleagues, Democrats
and Republicans, on changes to the PA-
TRIOT Act, negotiating with the Jus-
tice Department, making Members of
the House aware of what we were pur-
suing, working with Chairman ARLEN
SPECTER, who has been very helpful
throughout this whole process. Senator
LEAHY, Senator DURBIN, Senator FEIN-
GOLD have all been part of these discus-
sions and I have worked to share with
them the concepts we were working on,
the language we were working on in
the areas where there were still dif-
ferences, differences between those who
wanted to pass the conference report as
it was and those of us who felt we could
strike a better balance.

In the end, we have worked out an
agreement on language that has re-
ceived bipartisan support and makes
changes to the conference report in
three areas.

First, we add a clear, explicit judicial
review process for the 215 subpoena gag
order. It is a judicial review process
that is very similar to the judicial re-
view process for the National Security
Letter gag order set forth in the con-
ference report. I think it is important
that we stand for the principle that a
restriction on free speech such as a gag
order can be objected to in a court of
law before a judge. You can at least
have your case heard. That does not
mean you will win, necessarily, but
you can at least have your case heard.

Second, we were able to get language
striking the requirement that the re-
cipient of a National Security Letter
disclose the name of their attorney to
the FBI. Again this is a punitive provi-
sion, and it could have the unintended
effect of discouraging people from
seeking legal advice.

Third, we added clarification to Na-
tional Security Letters as they pertain
to libraries. Our agreement adds a pro-
vision that makes very clear that li-
braries operating in their traditional
role, including the lending of books, in-
cluding making books available in dig-
ital form, including providing basic
Internet access, are not subject to Na-
tional Security Letters.

These are three areas that were high-
lighted as being of concern at the end
of last year. I did—and I think the oth-
ers would agree—we all did everything
possible to stay focused on these areas
of concern. We made improvements in
each of these three areas. I think we
ought to be able to move forward now
with the reauthorization, knowing full
well that in an effort such as this, no
party ever gets everything they want.
But having shown that there is a bipar-
tisan group of Members of the Senate
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and I believe Members of the House as
well who will look carefully at these
measures, who will push hard for im-
provements, I think the oversight of
the PATRIOT Act will be improved. 1
know that the reporting to Congress as
to how this act is used will be im-
proved. Requirements to report on the
use of 215 subpoenas and the minimiza-
tion procedures used to get rid of data
and information on innocent Ameri-
cans collected through 215 subpoenas
and National Security Letters are im-
provements.

So I feel confident we have legisla-
tion that is a vast improvement over
current law in terms of protecting civil
liberties. We have oversight that is im-
proved and, frankly, we have a strong
coalition within Congress that is com-
mitted to doing an effective job in
making sure these important law en-
forcement tools are used effectively
but also used fairly.

I know not all my colleagues will
support this final package. I know in
particular Senator FEINGOLD, who has
worked extremely hard on this issue, is
not able to support this final package.
He will speak more eloquently than I
can as to the concerns that remain, but
among his concerns is the breadth of
the 215 standard and the feeling that
we ought to be able to agree on and
work toward a standard that will pre-
vent fishing expeditions, that will bet-
ter protect civil liberties but still en-
able law enforcement to do their job. I
share that concern and that goal, but I
at the same time recognize we have an
obligation to take the many gains we
received throughout the reauthoriza-
tion process and reauthorize this legis-
lation so we can move forward, focus
on our outstanding concerns, and focus
on the agenda that still sits before
Congress.

I thank the President for the time
and the opportunity to lay out the im-
provements that are in the package be-
fore us. I look forward to the debate
and the discussion, but I do hope we
can, in a deliberate fashion, complete
work on this legislation that now has
gained bipartisan support, has gained
additional votes from Republicans, in-
cluding Senator CRAIG, Senator HAGEL,
Senator MURKOWSKI, who have raised
concerns, Senator DURBIN, Senator
FEINSTEIN, and others on the Demo-
cratic side who have stood with us too
since the end of last year in the hopes
of improving the balance of the con-
ference report. I think we do the coun-
try a service by enacting this legisla-
tion now with a commitment to con-
tinue to try to improve it wherever we
can.

I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. SUNUNU. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

Mr. FEINGOLD. Mr. President, re-
serving the right to object.

The PRESIDING OFFICER. The Sen-
ator cannot reserve the right to object.

Is there objection?

Mr. SUNUNU. I ask consent that the
Senator be allowed to make his point.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin is recognized.

Mr. FEINGOLD. Mr. President, I ob-
ject to raising the quorum call.

The PRESIDING OFFICER. Without
objection, the quorum call is termi-
nated, and the Senator from Wisconsin
is recognized.

Mr. FEINGOLD. Mr. President, I ask
unanimous—I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that I be recog-
nized to speak at 11 a.m. on the motion
to proceed.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mrs. Feingold. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
GRAHAM). Without objection, it is so
ordered.

Mr. FEINGOLD. Mr. President, it
will come as no surprise that I would
like to talk about the PATRIOT Act
today, and certainly I listened to the
remarks of the Senator from New
Hampshire and have greatly enjoyed
the experience of working with him on
this issue for the last couple of years.

I, of course, come to a very different
conclusion about the matters before us.
I strongly oppose proceeding to the
consideration of S. 2271, which is legis-
lation introduced by some of my
friends and colleagues to implement
the deal on the PATRIOT Act that was
struck by the White House last week.

Some may argue that there is no
harm in passing a bill that could chari-
tably be described as trivial. But pro-
tecting the rights of law-abiding Amer-
icans is not trivial, and passage of S.
2271 is the first step toward passage of
the flawed PATRIOT Act conference
report.

I will oppose both measures, and I am
prepared to discuss at length my rea-
sons for doing so. I do greatly respect
the Senators who negotiated this deal,
but I am gravely disappointed in the
outcome. The White House would agree
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to only a few very minor changes to
the same PATRIOT Act conference re-
port that could not get through the
Senate just back in this past Decem-
ber. These changes do not address the
major problems with the PATRIOT Act
that the bipartisan coalition has been
trying to fix for the past several years.

In fact, the Senator from New Hamp-
shire described the issues that brought
us together, the points that brought us
together. This agreement doesn’t re-
late, in any significant way, to the pro-
visions that we were concerned about
that brought us together in a bipar-
tisan way.

What came out of this agreement is,
quite frankly, a figleaf to allow those
who were fighting hard to improve the
act to step down, claim victory, and
move on. What a hollow victory that
would be and what a complete reversal
of the strong, bipartisan consensus
that we saw in this body a couple
months ago.

What we are seeing, I regret to say, is
quite simply a capitulation on the in-
transigent and misleading rhetoric of
the White House that sees any effort to
protect civil liberties as a sign of
weakness. Protecting American values
is not weakness. Standing on principle
is not weakness. Committing to fight
terrorism aggressively without com-
promising the rights and freedoms this
country was founded upon is not weak-
ness either.

We have come too far and fought too
hard to agree to reauthorize the PA-
TRIOT Act without fixing any of the
major problems with the act. A few in-
significant face-saving changes don’t
cut it. So I cannot support this deal. I
strongly oppose proceeding to legisla-
tion that would implement it.

I understand the pressure my col-
leagues have been under on this issue,
and I again want to say I appreciate all
the hard work they have done on the
PATRIOT Act. It has been very grati-
fying to work on a bipartisan basis on
this issue. It is unfortunate the White
House is so obviously trying to make
this into a partisan issue because it
sees some political advantage in doing
so. But whether the White House likes
it, this will continue to be an issue
where both Democrats and Republicans
have concerns, and we will continue to
work together for changes in the law. I
am sure of that. But I will also con-
tinue to strongly oppose any reauthor-
ization of the PATRIOT Act that
doesn’t protect the rights and freedoms
of law-abiding Americans who have ab-
solutely no connection whatsoever to
terrorism.

This deal does not meet that stand-
ard. Frankly, Mr. President, it doesn’t
even come close. I urge my colleagues
to oppose it and I, therefore, ask that
they oppose even proceeding to this
legislation.

I wanted to take some time to lay
out the background and context for
this ongoing debate over the PATRIOT
Act, a debate that will not end with
the reauthorization of the 16 provisions
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that are now set to expire March 10.
And I want to discuss my concerns
about this reauthorization deal with
some specificity.

Mr. President, because I was the only
Senator to vote against the PATRIOT
Act in 2001, I want to be very clear
from the start. I am not opposed to re-
authorization of the PATRIOT Act. I
supported the bipartisan compromise,
the reauthorization bill the Senate
passed last July without a single Sen-
ator objecting. I Dbelieve that bill
should become law.

The Senate reauthorization bill is
not a perfect bill, but it is actually a
good bill. If that were the bill we con-
sidered back in December or the bill we
were considering today, I would be
speaking in support of it. In fact, we
could have completed the process of re-
authorizing the PATRIOT Act months
ago if the House had taken up the bill
that the Senate approved without any
objection from any Senator on either
side of the aisle.

I also want to respond to those who
argue that any people who are con-
tinuing to call for a better reauthoriza-
tion package want to let the PATRIOT
Act expire. That is nonsense. Not a sin-
gle Member of this body is calling for
any provision—not only that the bill
should not be reauthorized, but no Sen-
ator is calling for even one provision at
all to actually expire. There are any
number of ways we can reauthorize the
act, while amending its most problem-
atic provisions, and I am not prepared
to support reauthorization without
adequate reform.

Let me also be clear about how this
process fell apart at the end of last
year and how we ended up having to ex-
tend the PATRIOT Act temporarily
past the end of 2005. In December, this
body, in one of its prouder moments in
recent years, refused to let through a
badly flawed conference report. A bi-
partisan group of Senators stood to-
gether and demanded further changes.
We made very clear what we were ask-
ing for. We laid out five issues that
needed to be addressed to get our sup-
port.

Let me quickly read excerpts from a
letter that we sent out explaining our
concerns:

The draft conference report would allow
the Government to obtain sensitive personal
information on a mere showing of relevance.
This would allow Government fishing expedi-
tions. As business groups like the U.S.
Chamber of Commerce have argued, the Gov-
ernment should be required to convince a
judge that the records they are seeking have
some connection to a suspected terrorist or
S .
p%I‘he draft conference report does not per-
mit the recipient of a section 215 order to
challenge its automatic, permanent gag
order. Courts have held that similar restric-
tions violate the First Amendment. The re-
cipient of a section 215 order is entitled to
meaningful judicial review of the gag order.

The draft conference report doesn’t provide
meaningful judicial review of a national se-
curity letter’s gag order. It requires the
court to accept as conclusive the Govern-
ment’s assertion that a gag order should not
be lifted, unless the court determines the
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Government is acting in bad faith. The re-
cipients of NSLs are entitled to meaningful

judicial review of a gag order.
The draft conference report does not sun-

set the NSL authority. In light of recent rev-
elations about possible abuses of NSLs, the
NSL provision should sunset in no more than
four years so that Congress will have an op-

portunity to review the use of this power.
The draft conference report requires the

Government to notify the target of a ‘‘sneak
and peek” search no earlier than 30 days
after the search, rather than within seven
days, as the Senate bill provides and as pre-
PATRIOT Act judicial decisions required.
The conference report should include a pre-
sumption that notice will be provided within
a significantly shorter period in order to bet-
ter protect Fourth Amendment rights. The
availability of additional 90-day extensions
means that a shorter initial timeframe
should not be a hardship on the Government.

Those are the key parts of the letter
that we sent late last year. Now, you
might ask, in this newly announced
deal on the PATRIOT Act, have any of
these problems been solved? Have any
of the five problems identified by the
SAFE Act authors been solved?

The answer is simple, Mr. President.
The answer is: No, not a single one.
Only one of these issues has been even
partially addressed by this deal. The
White House applied immense pressure
and pulled out its usual scare tactics
and succeeded in somehow convincing
people to accept a deal that makes
only a tiny substantive improvement
to a bill that was actually rejected in
December. This is simply not accept-
able.

I want to explain in detail my biggest
concerns with the conference report, as
modified by S. 2271, the legislation that
the majority leader is seeking to take
up. First, I want to clear up one fre-
quent misconception. I have never ad-
vocated repeal of any portion of the
PATRIOT Act. In fact, as I have said
repeatedly over the past 4 years, I sup-
ported most of that bill. There were
many good provisions in that bill. As
my colleagues know, the PATRIOT Act
did a lot more than expand our surveil-
lance laws. Among other things, it set
up a national network to prevent and
detect electronic crimes, such as the
sabotage of the Nation’s financial sec-
tor; it established a counterterrorism
fund to allow the Justice Department
offices, disabled in terrorist attacks, to
keep operating; and it changed the
money laundering laws to make them
more useful in disrupting the financing
of terrorist organizations. One section
even condemned discrimination

against Arab and Muslim Americans.
Even some of the act’s surveillance

sections were reasonable. One provision
authorized the FBI to expedite the hir-
ing of translators. Another added ter-
rorism and computer crimes to the list
of crimes for which criminal wiretap
orders could be sought. And some pro-
visions helped to bring down what has
been called frequently ‘‘the wall’’—the
wall that had been built up between in-
telligence and law enforcement agen-

cies.
Whenever we start debating the PA-

TRIOT Act, we hear a lot of people say-
ing we must reauthorize the PATRIOT
Act in order to ensure that the wall
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doesn’t go back up. So let me make it
clear. I supported the information-
sharing provisions of the PATRIOT
Act. One of the key lessons we learned
in the wake of September 11 was that
our intelligence and law enforcement
agencies were not sharing information
with each other, even where the stat-

utes permitted it.

Unfortunately, the wall was not so
much a legal problem as it was a prob-
lem of culture. That is not just my
conclusion. The report of the 9/11 Com-
mission made that very clear. I am
sorry to report we have not made as
much progress as we should have in
bringing down those very significant
cultural barriers to information shar-
ing among our agencies. The 9/11 Com-
mission report card that was issued to-
ward the end of last year gave the Gov-
ernment a ‘D’ for information sharing
because our agencies’ cultures have not
changed enough. A statement issued by
Chairman Kean and Vice Chairman
Hamilton explained, ‘‘You can change
the law, you can change the tech-
nology, but you still need to change
the culture. You still need to motivate
institutions and individuals to share
information.” And so far, apparently,
our Government has not met that chal-
lenge.

Talking about the importance of in-
formation sharing, as administration
officials and other supporters of the
conference report have done repeat-
edly, is part of a pattern that started
several years ago on this issue of re-
newing or revising the PATRIOT Act.
Rather than engage in a true debate on
the controversial parts of the PA-
TRIOT Act, as some in this body have
done—to their credit—during this reau-
thorization process, many proponents
of the PATRIOT Act point to the non-
controversial provisions of the act and
talk about how important they are.
They say this bill must be passed be-
cause it reauthorizes those non-
controversial provisions. But, that
doesn’t advance the debate; it muddies
the waters because we all agree that
those provisions should be continued.

The point is we don’t have to accept
bad provisions to make sure the good
provisions become law, or continue to
be law.

I hope I actually advance the debate.
I want to spend some time explaining
my specific concerns with the con-
ference report and the deal that was
struck to make a few minor changes to
it. It is unfortunate the whole Congress
could not come together, as the Senate
did around the Senate’s bipartisan
compromise reauthorization bill. In
July, the Senate Judiciary Committee
voted unanimously in favor of a reau-
thorization bill that made meaningful
changes to the most controversial pro-
visions of the PATRIOT Act to protect
the rights and freedoms of innocent
Americans.

Shortly thereafter, that bill passed
the full Senate by unanimous consent.
It was not entirely easy for me to sup-
port the Senate bill, which fell short of
the improvements contained in the bi-
partisan SAFE Act. But at the end of
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the day, the Senate bill actually con-
tained meaningful changes to some of
the most problematic provisions in the
PATRIOT Act—provisions I have been
trying to fix since October 2001—so I
decided to support it. I made it very
clear at the time, however, that I
viewed the bill as the end point of ne-
gotiations, not the beginning. In fact, I
specifically warned my colleagues
““that the conference process must not
be allowed to dilute the safeguards in
this bill.” Obviously, I meant it, but it
appears that people either were not lis-
tening or weren’t taking me seriously.
This conference report, as slightly
modified by this deal, unfortunately
does not contain many important re-
forms to the PATRIOT Act we passed
in the Senate, so I cannot support it.
And I will fight.

I wish to remind my colleagues of the
serious problems with the PATRIOT
Act which we have been discussing for
several years now. Let me start with
section 215, the so-called library provi-
sion, which has received probably the
most public attention of any one of the
controversial provisions. I remember
when the former Attorney General of
the United States called the librarians
who were expressing disagreement with
this provision ‘‘hysterical.” What a
revelation it was when the Chairman of
the Judiciary Committee, the Senator
from Pennsylvania, opened his ques-
tioning of the current Attorney Gen-
eral during his confirmation hearing by
expressing concerns about this provi-
sion of the PATRIOT Act, section 215.
He got the Attorney General to con-
cede that, yes, in fact, this provision
probably went a bit too far and could
be improved and clarified. And that
was really an extraordinary moment.
It was a moment that was very slow in
coming, and it was long overdue.

I give credit to the Senator from
Pennsylvania because it allowed us to
start having a real debate on the PA-
TRIOT Act. Credit also has to go to the
American people, who stood up, despite
the dismissive and derisive comments
of Government officials, and said, with
loud voices: The PATRIOT Act needs
to be changed.

My colleagues know as well as I do
that these voices came from the left
and the right, from big cities and small
towns across America. So far, more
than 400 State and local governmental
bodies have passed resolutions calling
for revisions to the PATRIOT Act. I
plan to read some of those resolutions
on the floor during this debate, and
there are a lot of them. Nearly every
one mentions section 215.

Section 215 is at the center of this de-
bate over the PATRIOT Act. It is also
one of the provisions that I tried un-
successfully to amend here on the floor
in October of 2001. So it makes sense to
start my discussion of the specific
problems I have with the conference re-
port with the infamous ‘‘library’’ pro-
vision.
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Section 215 of the PATRIOT Act al-
lows the Government to obtain secret
court orders in domestic intelligence
investigations to get all kinds of busi-
ness records about people, including
not just library records but also med-
ical records and various other types of
business records. The PATRIOT Act al-
lowed the Government to obtain these
records as long as they were ‘‘sought
for” a terrorism investigation. That is
all they had to say. That is a very low
standard. It didn’t require that the
records concern someone who was sus-
pected of being a terrorist or spy or
even suspected of being connected to a
terrorist or a spy. It didn’t require any
demonstration of how the records
would be useful in the investigation.
Under section 215, if the Government
simply said it wanted records for a ter-
rorism investigation, the secret FISA
Court was required to issue the order—
no discretion required to issue the
order, period. To make matters worse,
recipients of these orders are also sub-
ject to an automatic gag order. They
cannot tell anyone that they have been
asked for records.

Some in the administration and even
in this body took the position that peo-
ple shouldn’t be able to criticize these
provisions until they could come up
with a specific example of ‘‘abuse.’” The
Attorney General has repeatedly made
that same argument, and he did so
again in December in an op-ed in the
Washington Post when he dismissed
concerns about the PATRIOT Act by
saying that ‘‘there have been no
verified civil liberty abuses in the 4
years of the Act’s existence.”

First of all, that has always struck
me as a strange argument since 215 or-
ders are issued by a secret court and
people who receive them are prohibited
by law from discussing them. In other
words, the law is designed—it is actu-
ally designed—so that it is almost im-
possible for you to know if abuses have
occurred. But even more importantly,
the claim about lack of abuse just isn’t
credible anymore, given what we now
know about how this administration
views the surveillance laws that this
body, this Congress, writes. We now
know that for the past 4-plus years, the
Government has been wiretapping the
international communications of
Americans inside the United States
without obtaining the wiretap orders
required by statute.

If we want to talk about abuses, I
can’t imagine a more shocking exam-
ple of an abuse of power than to violate
the law by eavesdropping on American
citizens without first getting a court
order based on some evidence, some
evidence that they are possibly crimi-
nals or terrorists or spies. So I don’t
want to hear again from the Attorney
General or anyone on this floor that
this Government has shown it can be
trusted to use the power we give it
with restraint and care.

The Government should not have
those kinds of broad, intrusive powers
in section 215—not this Government,
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not any government. The American
people shouldn’t have to live with a
poorly drafted provision which clearly
allows for the records of innocent
Americans to be searched and just hope
that the Government uses it with re-
straint. A government of laws doesn’t
require its citizens to rely on the good
will and good faith of those who have
these powers, especially when adequate
safeguards could easily be written into
the law—easily be written into the
law—without compromising their use-
fulness as a law enforcement or
antiterrorist tool.

After lengthy and difficult negotia-
tions, the Judiciary Committee came
up with language that achieved that
goal. It would require the Government
to convince a judge that a person has
some connection to terrorism or espio-
nage before obtaining their sensitive
records. When I say ‘‘some connec-
tion,” that is what I mean. The Senate
bill’s standard is the following: No. 1,
that the records pertain to a terrorist
or spy; No. 2, that the records pertain
to an individual in contact with or
known to a suspected terrorist or spy;
or No. 3, that the records are relevant
to the activities of a suspected ter-
rorist or spy. That is the three-prong
test in the Senate bill, and I believe it
is more than adequate to give law en-
forcement the power it needs to con-
duct investigations while also suffi-
ciently protecting the rights of inno-
cent Americans. It would not limit the
types of records the Government could
obtain, and it does not go as far to pro-
tect law-abiding Americans as I would
prefer, but it would make sure the Gov-
ernment cannot go on fishing expedi-
tions into the records of completely in-
nocent people.

The Senate bill would also give re-
cipients of the 215 order an explicit,
meaningful right to challenge those or-
ders and the accompanying gag orders
in court. These provisions passed the
Senate Judiciary Committee unani-
mously after tough negotiations late
into the night, and as anyone familiar
with the Judiciary Committee knows,
including the Chair, that is no mean
feat, to get that done in the Judiciary
Committee on any issue.

The conference report did away with
this delicate provision. First and most
importantly, it does not contain the
critical modifications to the standard
for section 215 orders. The Senate per-
mits the Government to obtain busi-
ness records only if it can satisfy one
or more of the prongs of the three-
prong test I just described. This is a
broad standard, and it has a lot of
flexibility. But it retains the core pro-
tection—the core protection—that the
Government cannot go after someone
who has no connection whatsoever to a
terrorist or spy or their activities.

The conference replaces the three-
prong test with a simple relevance
standard. It then provides a presump-
tion of relevance that the Government
meets one of the three prongs. It is
silly to argue that this is adequate pro-
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tection against a fishing expedition.
The only actual requirement in the
conference report is that the Govern-
ment show that those records are just
relevant to an authorized intelligence
investigation—that is all—just rel-
evant to an authorized intelligence in-
vestigation. Relevance is a very broad
standard that could arguably justify
the collection of all kinds of informa-
tion about all kinds of law-abiding
Americans. The three prongs are just
examples of how the Government can
satisfy the relevance standard. That is
not simply a loophole or an exception
that swallows the rule; the exception is
the rule. The exception basically de-
stroys the meaning of the carefully
considered three-prong test we all sup-
ported in the Senate.

I will try to make this as straight-
forward as I can. The Senate bill re-
quires the Government to satisfy one
of three tests. Each test requires some
connection between the records and a
suspected terrorist or spy. But the con-
ference report says that the Govern-
ment only is required to satisfy a new
fourth test, and that test is only rel-
evance and which does not require a
connection between the records and a
suspect. So the other three tests no
longer provide any protections at all.

This issue was perhaps the most sig-
nificant reason I and others objected to
the conference report. So, naturally,
the question today is, How was this
issue addressed by the White House
deal to get the support of some Sen-
ators? The answer is, It wasn’t. Not one
change was made on the standard for
obtaining section 215 orders, and that
is a grave disappointment. The White
House refused to make any changes at
all. Not only would it not accept the
Senate version of section 215, which no
Member of this body objected to back
in July, it wouldn’t make any change
in the conference report on this issue
at all.

Another significant problem with the
conference report that was rejected
back in December is that it does not
authorize judicial review of the gag
order that comes with a section 215
order. While some have argued that the
review by the FISA Court of a Govern-
ment application for a section 215 order
is equivalent to judicial review of the
accompanying gag order, that is simply
inaccurate. The statute does not give
the FISA Court any latitude to make
an individualized decision about wheth-
er to impose a gag order when it issues
a section 215 order. It is required by
statute to include a gag order in every
section 215 order. That means the gag
order is automatic and permanent in
every case.

This is a serious deficiency and one
which very likely violates the First
Amendment. In litigation challenging
a similar, permanent, automatic gag
rule in a national security letter stat-
ute, two courts have found first amend-
ment violations because there is no in-
dividualized evaluation of the need for
secrecy. I have those decisions here,
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and perhaps I will have a chance to
read them during this debate.

This question of judicial review of
the section 215 gag order is one issue
that is actually addressed in some way
by the White House deal—addressed
but not solved. Far from it. Under the
deal, there is judicial review of section
215 gag orders, but it can only take
place after a year has passed, and it
can only be successful if the recipient
of the section 215 order proves that the
Government has acted in bad faith. As
many of us have argued in the context
of national security letters, that is a
virtually impossible standard to meet.
What we need is meaningful judicial re-
view of these gag orders, not just the
illusion of it.

I do acknowledge one change made
by the White House deal that I do
think is an improvement over the con-
ference report. The conference report
clarifies that the recipients of both
section 215 orders and national security
letters, which I will discuss in detail in
a moment, can consult an attorney,
but it also includes a provision that re-
quires the recipients of these letters to
notify the FBI if they consult with the
attorney and to identify the attorney
to the FBI. Obviously, this could have
a significant chilling effect on the
right to counsel. The deal struck with
the White House makes clear that re-
cipients of section 215 orders in na-
tional security letters would not have
to tell the FBI if they consult with an
attorney. That is an improvement over
the conference report but, unfortu-
nately, it is only one relatively minor
change.

Let me now turn to a very closely re-
lated provision that has finally been
getting the attention it deserves: na-
tional security letters, or NSLs—an au-
thority that was expanded by section
3568 and 505 of the PATRIOT Act. This
NSL issue has flown under the radar
for years, even though many of us have
been trying to bring more public atten-
tion to it. I am gratified that we are fi-
nally talking about NSLs, in large part
due to a lengthy Washington Post
story published last year on the use of
these authorities.

What are NSLs, and why are they
such a concern? Let me spend a little
time on this because it is quite impor-
tant. National security letters are
issued by the FBI to businesses to ob-
tain certain types of records. So they
are similar to section 215 orders, but
with one very critical difference: the
Government does not need to get any
court approval whatsoever to issue
them. It doesn’t have to go to the FISA
Court and make even the most mini-
mal showing. It simply issues the order
signed by the special agent in charge of
a field office or some other FBI head-
quarters official.

NSLs can only be used to obtain cer-
tain categories of business records, in
fairness, while section 215 orders can be
used to obtain ‘“‘any tangible thing.”

But even the categories reachable by
an NSL are quite broad. NSLs can be
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used to obtain three types of business
records: subscriber and transactional
information related to Internet and
phone usage; credit reports; and finan-
cial records, a category that has been
expanded to include records from all
kinds of everyday businesses like jew-
elers, car dealers, travel agents and
even casinos.

Just as with section 215, the PA-
TRIOT Act expanded the NSL authori-
ties to allow the Government to use
them to obtain records of people who
are not suspected of being, or even of
being connected to, terrorists or spies.
The Government need only certify that
the documents are either sought for or
relevant to an authorized intelligence
investigation, a far-reaching standard
that could be used to obtain all kinds
of records about innocent Americans.
And just as with section 215, the recipi-
ent is subject to an automatic, perma-
nent gag rule.

The conference report does little to
fix the problems with the national se-
curity letter authorities. In fact, it
could be argued that it makes the law
worse. Let me explain why.

First, the conference report does
nothing to fix the standard for issuing
an NSL. It leaves in place the breath-
takingly broad relevance standard.
Now, some have analogized NSLs to
grand jury subpoenas, which are issued
by grand juries in criminal investiga-
tions to obtain records that are rel-
evant to the crime they are inves-
tigating. So, the argument goes, what
is the big deal if NSLs are also issued
under a relevance standard for intel-
ligence investigations?

Two critical differences make that
analogy break down very quickly. First
of all, the key question is: Relevant to
what? In criminal cases, grand juries
are investigating specific crimes, the
scope of which is explicitly defined in
the criminal code. Although the grand
jury is quite powerful, the scope of its
investigation is limited by the par-
ticular crime it is investigating. In
sharp contrast, intelligence investiga-
tions are, by definition, extremely
broad. When you are gathering infor-
mation in an intelligence investiga-
tion, anything could potentially be rel-
evant. Suppose the Government be-
lieves a suspected terrorist visited Los
Angeles in the last year or so. It might
then want to obtain and keep the
records of everyone who has stayed in
every hotel in L.A., or booked a trip to
L.A. through a travel agent, over the
past couple years, and it could argue
strongly that that information is rel-
evant to a terrorism investigation be-
cause it would be useful to run all
those names through the terrorist
watch list.

I don’t have any reason to believe
that such broad use of NSLs is hap-
pening. But the point is that when you
are talking about intelligence inves-
tigations, ‘‘relevance’” is a very dif-
ferent concept than in criminal inves-
tigations. It is certainly conceivable
that NSLs could be used for that kind
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of broad dragnet in an intelligence in-
vestigation. Nothing in current law
prevents it. The nature of criminal in-
vestigations and intelligence investiga-
tions is different, and let’s not forget
that.

Second, the recipients of grand jury
subpoenas are not subject to the auto-
matic secrecy that NSL recipients are.
We should not underestimate the power
of allowing public disclosure when the
Government overreaches. In 2004, Fed-
eral officials withdrew a grand jury
subpoena issued to Drake University
for a list of participants in an antiwar
protest because of public revelations
about the demand. That could not have
happened if the request had been under
section 215 or for records available via
the NSL authorities.

Unfortunately, there are many other
reasons why the conference report does
so little good on NSLs. Let’s talk next
about judicial review. The conference
report creates the illusion of judicial
review for NSLs, both for the letters
themselves and for the accompanying
gag rule, but, if you look at the details,
it is drafted in a way that makes that
review virtually meaningless. With re-
gard to the NSLs themselves, the con-
ference report permits recipients to
consult their lawyer and seek judicial
review, but it also allows the Govern-
ment to keep all of its submissions se-
cret and not share them with the chal-
lenger, regardless of whether there are
national security interests at stake. So
you can challenge the order, but you
have no way of knowing what the Gov-
ernment is telling the court in re-
sponse to your challenge. The parties
could be arguing about something as
garden variety as attorney-client privi-
lege, with no national security issues,
and the Government would have the
ability to keep its submission secret.
That is a serious departure from our
usual adversarial process, and it is very
disturbing.

The other significant problem with
the judicial review provisions is the
standard for getting the gag rule over-
turned. In order to prevail, the recipi-
ent has to prove that any certification
by the Government that disclosure
would harm national security or im-
pair diplomatic relations was made in
bad faith. Again, this is a standard of
review that is virtually impossible to
meet. So what we have is the illusion
of judicial review. When you look be-
hind the words in the statute, you real-
ize it’s just a mirage.

Does the White House deal address
these problems? It does not. In fact, as
I have already discussed, it expands
that same very troubling standard of
review to judicial review section 215
gag orders.

The modifications to the conference
report agreed to by the White House do
contain one other purported change to
one of the NSL statutes. This modifica-
tion states that the FBI cannot issue
an NSL for transactional and sub-
scriber information about telephone
and Internet usage to a library unless
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the library is offering ‘‘electronic com-
munication services” as defined in the
statute. But that just restates the ex-
isting requirements of the NSL stat-
ute, which currently applies only to en-
tities—libraries or otherwise—that pro-
vide ‘‘electronic communication serv-
ices.”” So that provision has no real
legal effect whatsoever. Perhaps that
explains why the American Library As-
sociation issued a statement calling
this provision a ‘‘figleaf’’ and express-
ing disappointment that so many Sen-
ators have agreed to this deal.

I also want to take a moment to ad-
dress, again, an argument that has
been made about the NSL provisions of
the conference report. It has been ar-
gued that many of the complaints I
have about the NSL provisions of the
conference report apply equally to the
NSL provisions of the Senate bill and
therefore, because I supported the Sen-
ate bill, by some convoluted theory my
complaints are therefore invalid and I
should support the conference report.

That just makes no sense. The NSL
section of the Senate bill was one of
the worst sections of the bill. I didn’t
like it then, and I don’t like it now.
But in the context of the larger pack-
age of reforms that were in the Senate
bill, including the important changes
to section 215 that I talked about ear-
lier and the new time limit on ‘‘sneak
and peek’ search warrants that I will
talk about in a moment, I was able to
accept that NSL section even though I
would have preferred additional re-
forms.

The argument has been made that
after supporting a compromise package
for its good parts, I guess the idea is I
am supposed to accept a conference re-
port that has only the bad parts of the
package even though the good parts
have been stripped out. That is just
nonsense, and every Member of this
chamber who has ever agreed to a com-
promise—and I must assume that in-
cludes every single one of us—knows it.

The other point I want to emphasize
here is that the Senate bill was passed
before the Post reported about the use
of NSLs and the difficulties that the
gag rule poses for businesses that feel
they are being unfairly burdened by
them. At the very least, I would think
that a sunset of the NSL authorities
would be justified to ensure that Con-
gress has the opportunity to take a
close look at such a broad power. But
the conferees and the White House re-
fused to make that change. Nor would
they budge at all on the absurdly dif-
ficult standard of review, the so-called
conclusive presumption; in fact, the
White House insisted on repeating it in
the context of judicial review of sec-
tion 215 gag orders.

This points out a real problem I have
with the White House deal. In our let-
ter in December, my colleagues and I,
Democratic and Republican, com-
plained about the unfair standard for
judicial review of the gag order in con-
nection to NSLs. So how can the sup-
porters of this deal argue that applying
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that same standard to challenges to
the gag rule for section 215 orders is an
improvement? A standard that was un-
acceptable in December has somehow
miraculously been transformed into a
meaningful concession. That is just
spin. It doesn’t pass the laugh test.

I suspect that the NSL power is
something that the administration is
zealously guarding because it is one
area where there is almost no judicial
involvement or oversight. It is the last
refuge for those who want virtually un-
limited Governmental power in intel-
ligence investigations. And that is why
the Congress should be very concerned
and very insistent on making the rea-
sonable changes we have suggested.

I next want to address ‘‘sneak and
peek” searches. This is another area
where the conference report departs
from the Senate’s compromise lan-
guage, another area where the White
House deal makes no changes whatso-
ever, and another reason that I must
oppose the conference report.

When we debated the PATRIOT Act
in December, the senior Senator from
Pennsylvania made what seems on the
surface to be an appealing argument.
He said that the Senate bill requires
notice of a sneak and peek search with-
in 7 days of the search, and the House
said 180 days. The conference com-
promised on 30 days. ‘“That’s a good re-
sult,” he says. ‘“They came down 150
days, we went up only 23. What’s wrong
with that?”’

Let me take a little time to put this
issue in context and explain why this
isn’t just a numbers game—an impor-
tant constitutional right is at stake.

One of the most fundamental protec-
tions in the Bill of Rights is the fourth
amendment’s guarantee that all citi-
zens have the right to ‘‘be secure in
their persons, houses, papers, and ef-
fects” against ‘‘unreasonable searches
and seizures.” The idea that the Gov-
ernment cannot enter our homes im-
properly is a bedrock principle for
Americans, and rightly so. The fourth
amendment has a rich history and in-
cludes in its ambit some very impor-
tant requirements for searches. One is
the requirement that a search be con-
ducted pursuant to a warrant. The Con-
stitution specifically requires that a
warrant for a search be issued only
where there is probable cause and that
the warrant specifically describe the
place to be searched and the persons or
things to be seized.

Why does the Constitution require
that particular description? For one
thing, that description becomes a limit
on what can be searched or what can be
seized. If the magistrate approves a
warrant to search someone’s home and
the police show up at the person’s busi-
ness, that search is not valid. If the
warrant authorizes a search at a par-
ticular address, and the police take it
next door, they have no right to enter
that house. But of course, there is no
opportunity to point out that the war-
rant is inadequate unless that warrant
is handed to someone at the premises.
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If there is no one present to receive the
warrant, and the search must be car-
ried out immediately, most warrants
require that they be left behind at the
premises that were searched. Notice of
the search is part of the standard
Fourth Amendment protection. It’s
what gives meaning, or maybe we
should say ‘‘teeth,” to the Constitu-
tion’s requirement of a warrant and a
particular description of the place to
be searched and the persons or items to
be seized.

Over the years, the courts have had
to deal with Government claims that
the circumstances of a particular in-
vestigation require a search without
notifying the target prior to carrying
out the search. In some cases, giving
notice would compromise the success
of the search by leading to the flight of
the suspect or the destruction of evi-
dence. The two leading cases on so-
called surreptitious entry, or what
have come to be known as ‘‘sneak and
peek” searches, came to very similar
conclusions. Notice of criminal search
warrants could be delayed but not
omitted entirely. Both the Second Cir-
cuit in U.S. v. Villegas and the Ninth
Circuit in U.S. v. Freitas held that a
sneak and peek warrant must provide
that notice of the search will be given
within 7 days, unless extended by the
court. Listen to what the Freitas court
said about such searches:

We take this position because surreptitious
searches and seizures of intangibles strike at
the very heart of the interests protected by
the Fourth Amendment. The mere thought
of strangers walking through and visually
examining the center of our privacy interest,
our home, arouses our passion for freedom as
does nothing else. That passion, the true
source of the Fourth Amendment, demands
that surreptitious entries be closely cir-
cumscribed.

So when defenders of the PATRIOT
Act say that sneak and peek searches
were commonly approved by courts
prior to the PATRIOT Act, they are
partially correct. Some courts per-
mitted secret searches in very limited
circumstances, but they also recog-
nized the need for prompt notice after
the search unless a reason to continue
to delay notice was demonstrated. And
they specifically said that notice had
to occur within 7 en days.

Section 213 of the PATRIOT Act
didn’t get this part of the balance
right. It allowed notice to be delayed
for any reasonable length of time. In-
formation provided by the administra-
tion about the use of this provision in-
dicates that delays of months at a time
are now becoming commonplace. Those
are hardly the kind of delays that the
courts had been allowing prior to the
PATRIOT Act.

The sneak and peek power in the PA-
TRIOT Act caused concern right from
the start. And not just because of the
lack of a time-limited notice require-
ment. The PATRIOT Act also broad-
ened the justifications that the Gov-
ernment could give in order to obtain a
sneak and peek warrant. It included
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what came to be known as the ‘“‘catch-
all” provision, which allows the Gov-
ernment to avoid giving notice of a
search if it would ‘‘seriously jeopardize
an investigation.” Some think that
that justification in some ways swal-
lows the requirement of notice since
most investigators would prefer not to
give notice of a search and can easily
argue that giving notice will hurt the
investigation.

That is why it sounds to many like a
catch-all provision.

Critics of the sneak and peek provi-
sion worked to fix both of the problems
when they introduced the SAFE Act.
First, in that bill, we tightened the
standard for justifying a sneak and
peek search to a limited set of cir-
cumstances—when advance notice
would endanger life or property, or re-
sult in flight from prosecution, the in-
timidation of witnesses, or the destruc-
tion of evidence. Second, we required
notice within 7 days, with an unlimited
number of 21-day extensions if ap-
proved by the court.

The Senate bill, as we all know, was
a compromise. It kept the catch-all
provision as a justification for obtain-
ing a sneak and peek warrant. Those of
us who were concerned about that pro-
vision agreed to accept it in return for
getting the 7-day notice requirement.
And we accepted unlimited extensions
of up to 90 days at a time. The key
thing was prompt notice after the fact,
or a court order that continuing to
delay notice was justified.

That is the background to the num-
bers game that the Senator from Penn-
sylvania and other supporters of the
conference report point to. They want
credit for walking the House back from
its outrageous position of 180 days, but
they refuse to recognize that the sneak
and peek provision still has the catch-
all justification and unlimited 90-day
extensions.

Here is the crucial question that they
refuse to answer. What possible ration-
ale is there for not requiring the Gov-
ernment to go back to a court within 7
days and demonstrate a need for con-
tinued secrecy? Why insist that the
Government get 30 days free without
getting an extension? Could it be that
they think that the courts usually
won’t agree that continued secrecy is
needed after the search is conducted, so
they won’t get the 90-day extension? If
they have to go back to a court at
some point, why not go back after 7
days rather than 30? From the point of
view of the Government, I don’t see the
big deal. But from the point of view of
someone whose house has been secretly
searched, there is a big difference be-
tween 1 week and a month with regard
to the time you are notified that some
one came into your house and you had
absolutely no idea about it.

Suppose, for example, that the Gov-
ernment actually searched the wrong
house. As I mentioned, that’s one of
the reasons that notice is a fourth
amendment requirement. The innocent
owner of the place that had been

CONGRESSIONAL RECORD — SENATE

searched might suspect that someone
had broken in, might be living in fear
that someone has a key or some other
way to enter. Should we make that
person wait a month to get an expla-
nation rather than a week? Presum-
ably, if the search revealed nothing,
and especially if the Government real-
ized the mistake and does not intend to
apply for an extension, it will be no
hardship, other than embarrassment,
for notice to be given within 7 days.

That is why I’'m not persuaded by the
numbers game. The Senate bill was al-
ready a compromise on this very con-
troversial provision. And there is no
good reason not to adopt the Senate’s
provision. I have pointed this out re-
peatedly, and no one has ever come for-
ward and explained why the Govern-
ment can’t come back to the court
within 7 days of executing the search.
Instead, they let the House get away
with a negotiating tactic—by starting
with 180 days, they can argue that 30
days is a big concession. But it cer-
tainly wasn’t.

Let me put it to you this way: If the
House had passed a provision that al-
lowed for notice to be delayed for 1,000
days, would anyone be boasting about a
compromise that requires notice with-
in 100 days, more than 3 months? Would
that be a persuasive argument? I don’t
think so. The House provision of 180
days was arguably worse than current
law, which required notice ‘‘within a
reasonable time,” because it creates a
presumption that delaying notice for
180 days, 6 months, is reasonable. It
was a bargaining ploy. The Senate
version was what the courts had re-
quired prior to the PATRIOT Act. And
it was itself a compromise because it
leaves in place the catch-all provision
for justifying the warrant in the first
place. That is why I believe the con-
ference report on the sneak and peek
provision is inadequate and must be op-
posed. And the fact that this so-called
deal with the White House does not ad-
dress this issue is yet another reason
why I see no reason why I, or anyone,
should change their position on this.

Let me make one final point about
sneak and peek warrants. Don’t be
fooled for a minute into believing that
this power is needed to investigate ter-
rorism or espionage. It’s not. Section
213 is a criminal provision that applies
in whatever kinds of criminal inves-
tigations the Government has under-
taken. In fact, most sneak and peek
warrants are issued for drug investiga-
tions. So why do I say that they aren’t
needed in terrorism investigations? Be-
cause FISA also can apply to those in-
vestigations. And FISA search war-
rants are always executed in secret,
and never require notice. If you really
don’t want to give notice of a search in
a terrorism investigation, you can get
a FISA warrant. So any argument that
limiting the sneak and peek power as
we have proposed will interfere with
sensitive terrorism investigations is a
red herring.

I have spoken at some length about
the provisions of this conference report
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that trouble me, and the ways in which
the deal struck with the White House
does not address those problems with
the conference report. But to be fair, I
should mention one aspect of the con-
ference report that was better than a
draft that circulated prior to the final
signing of that report. The conference
report includes 4-year sunsets on three
of the most controversial provisions:
roving wiretaps, the so-called ‘‘library”’
provision, and the ‘‘lone wolf’ provision
of the Foreign Intelligence Surveil-
lance Act. Previously, the sunsets on
these provisions were at 7 years, and it
is certainly an improvement to have
reduced that number so that Congress
can take another look at those provi-
sions sooner.

I also want to acknowledge that the
conference report creates new report-
ing requirements for some PATRIOT
Act powers, including new reporting on
roving wiretaps, section 215, ‘‘sneak
and peek’” search warrants, and na-
tional security letters. There are also
new requirements that the Inspector
General of the Department of Justice
conduct audits of the Government’s use
of national security letters and section
215. In addition, the conference report
includes some other useful oversight
provisions relating to FISA. It requires
that Congress be informed about the
FISA Court’s rules and procedures and
about the use of emergency authorities
under FISA, and gives the Senate Judi-
ciary Committee access to certain
FISA reporting that currently only
goes to the Intelligence Committee. I
am also glad to see that it requires the
Department of Justice to report to us
on its data mining activities.

But adding sunsets and new reporting
and oversight requirements only gets
you so far. The conference report, as it
would be modified by S. 2271, remains
deeply flawed. I appreciate sunsets and
reporting, and I know that the senior
Senator from Pennsylvania worked
hard to ensure they were included, but
these improvements are not enough.
Sunsetting bad law in another 4 years
is not good enough. Simply requiring
reporting on the Government’s use of
these overly expansive tools does not
ensure that they will not be abused. We
must make substantive changes to the
law, not just improve oversight. This is
our chance, and we cannot let it pass
by.
Trust of Government cannot be can-
not be demanded or asserted or as-
sumed; it must be earned. And this ad-
ministration has not earned our trust.
It has fought reasonable safeguards for
constitutional freedoms every step of
the way. It has resisted congressional
oversight and often misled the public
about its use of the PATRIOT Act. We
know now that it has even authorized
illegal wiretaps and is making mis-
leading legal arguments to try to jus-
tify them. We sunsetted 16 provisions
of the original PATRIOT Act precisely
so we could revisit them and make nec-
essary changes—to make improve-
ments based on the experience of 4
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years with the Act, and with the care-
ful deliberation and debate that, quite
frankly, was missing 4 years ago. This
process of reauthorization has cer-
tainly generated debate, but if we pass
the conference report, even with the
few White House modifications, in
some ways we will have wasted a lot of
time and missed our opportunity to fi-
nally get it right.

The American people will not be
happy with us for missing that chance.
They will not accept our explanation
that we decided to wait another 4 years
before really addressing their concerns.
It appears that is now an inevitable
outcome. But I am prepared to Kkeep
fighting for as long as it takes to get
this right. For now, I urge my col-
leagues to oppose the motion to pro-
ceed to this legislation to implement
the White House deal. We can do better
than these minor cosmetic changes.

I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ALLEN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. ALLEN per-
taining to the introduction of S.J. Res.
31 are located in today’s RECORD under
““Submission of Concurrent and Senate
Resolutions.”)

Mr. ALLEN. I suggest the absence of
a quorum.

The PRESIDING OFFICER
THUNE). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DORGAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
ALLEN). Without objection, it is so or-
dered.

Mr. DORGAN. Mr. President, I under-
stand the current business. I ask unan-
imous consent that my presentation
appear in the RECORD as in Morning
Business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. DORGAN are
printed in today’s RECORD under
“Morning Business.”’)

Mr. DORGAN. Mr. President, I yield
the floor and I suggest the absence of a
quorum.

The PRESIDING OFFICER (Mr.
SUNUNU). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, we are
again enduring another filibuster of
the PATRIOT Act. It is frustrating to
me in the sense that I believe, properly
understood, the PATRIOT Act provides

(Mr.
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tremendous protections to the people
of the United States which don’t now
exist, and that those protections are
crafted in a way which is sensitive to
and consistent with the great civil lib-
erties which we all cherish.

Two months ago, in December, we
had a long debate, and since then, we
have had to extend the PATRIOT Act
for some time without reauthorizing it.
Leaders have met and worked and dealt
with some concerns. I know four Re-
publican Senators who had concerns,
and their concerns have been met. I
think others also have likewise felt
their concerns have been met. They are
not large changes, but it made the Sen-
ators happy and they feel comfortable
with voting for the bill today. That is
good news. It is time to pass it.

I believe the American people expect
that we will be able to have an up-or-
down vote on this legislation. That has
been blocked. There has been a major-
ity in favor of the legislation for some
time.

To get to cloture, we have to use 30
hours of debate, which will probably
last throughout the day and into to-
morrow. We will get there this time, I
am confident. When we do, we will have
a fairly strong vote, I believe, in favor
of the legislation. We certainly should.

I urge my colleagues to work with us
as best they can to move this forward
in an expeditious way that allows for
the up-or-down vote that is necessary.

I have talked about it a number of
times, but I thought today I would
focus on the question of why the PA-
TRIOT Act matters, or are these just
academic issues? Are they issues of an
FBI agent wanting to violate our civil
rights and spy on us? Some group in
Government out here with black heli-
copters trying to find out what people
are doing and then take away our lib-
erties?

That is a great exaggeration. This is
not what is at stake here. This bill is
consistent with our great American
liberties. It has not been held unconsti-
tutional. Overwhelmingly, the powers
given in this act are powers that law
enforcement officers have had for
yvears. They have been able to utilize
them to catch burglars, murderers,
drug dealers, and the like.

The local district attorney can sub-
poena my library records, medical
records, and bank records. The Drug
Enforcement Administration Act by
administrative subpoena—not even a
grand jury subpoena—can subpoena my
telephone toll records. That has always
been the law. That is the law today. We
have provisions that allow our inves-
tigators to do that for terrorists. One
would think somehow we are ripping
the Constitution into shreds, that this
is somehow a threat to our funda-
mental liberties. It is not so.

Let me point out I had the privilege,
for over 15 years, to be a Federal pros-
ecutor and work on a daily basis with
FBI agents, DEA agents, and customs
agents. These are men and women who
love their country. They believe in our
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law. They follow the law. In my re-
marks, I will demonstrate these
agents, unlike what is seen on tele-
vision, follow what we tell them to do.
If they do not follow what we tell them
to do, they can be prosecuted, removed
from the FBI, the DEA or the Federal
agency for which they work. In fact,
they know that and they remain dis-
ciplined and men and women of integ-
rity who follow the law. Therefore, do
not think, when we pass restrictions on
how they do their work, that it is not
going to be followed; that if it is a real-
ly big case, such as on ‘‘Kojak,” that
they will go in and kick in the door
without a warrant. That does not hap-
pen.

In 2001, we know at least 19 foreign
terrorists were able to enter this coun-
try and plan and execute the most dev-
astating terrorist attack this Nation
has ever seen. The reasons the United
States and terror investigators, the
people we had out there at the time—
FBI, CIA, and others—failed to uncover
and stop the September 11 conspiracy
have now been explored carefully by a
joint inquiry of the House and Senate
Intelligence Committees and other
congressional committees and commis-
sions, as well as the 9/11 Commission.
These very commissions and inquiries
have reviewed, in painstaking detail,
the various pre-September 11 investiga-
tions that were out there—investiga-
tions, inquiries, preliminary inquir-
ies—gathering information that raised
people’s suspicions about terrorism.

These investigations could have but
unfortunately did not stop the Sep-
tember 11 plot. We have seen how close
the investigators came to discovering
or disrupting the conspiracy, only to
repeatedly reach dead ends or obstruc-
tions to their investigations.

Those are the facts they found. Some
of the most important pre-September
11 investigations, we know exactly
what stood in the way of a successful
investigation. It was the laws Congress
wrote, seemingly minor, but, neverthe-
less, with substantive gaps in our
antiterror laws, preventing the FBI
from fully exporting the best leads it
had on the al-Qaida conspiracy. One
pre-September 11 investigation, in par-
ticular, came tantalizingly close to
substantially disrupting or even stop-
ping the terrorist plot. But this inves-
tigation was blocked by a flaw in our
antiterror laws that has since been cor-
rected by this PATRIOT Act being fili-
bustered today.

This investigation involved Khalid Al
Midhar. Midhar was one of the even-
tual suicide attackers on the American
Airlines flight 77 which was flown into
the Pentagon across the river from
here, killing 58 passengers on the
plane, the crew, and 125 people at the
Pentagon. Patriots all.

An account of a pre-September 11 in-
vestigation of Midhar is provided in the
9/11 Commission Staff Statement No.
10. The 9/11 Commission looked at what
information we did have prior to these
events, and this is what the staff state-
ment notes:
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During the summer of 2001, a CIA agent
asked an FBI official [a CIA agent respon-
sible for foreign intelligence talked with an
FBI official responsible for the security and
law enforcement international] to review all
of the materials from a Al Qaeda meeting in
Kuala Lumpur, Malaysia one more time. The
FBI official began her work on July 24th
prior to September 11, 2001. That day she
found the cable reporting that Khalid Al
Mihdhar had a visa to the United States. A
week later she found the cable reporting that
Mihdhar’s visa application—what was later
discovered to be his first application—listed
New York as his destination . . . The FBI of-
ficial grasped the significance of this infor-
mation.

The FBI official and an FBI analyst work-
ing on the case promptly met with INS rep-
resentatives at the FBI Headquarters. On
August 22nd, INS told them that Mihdhar
had entered the United States on January
15t, 2000, and again on July 4, 2001 . . . The
FBI agents decided that if Mihdhar was in
the United States, he should be found.

At this point, the investigation of
Khalid Al Midhar came up against the
infamous legal ‘‘wall” that separated
criminal and intelligence investiga-
tions at the time.

The Joint Inquiry Report of the
House and Senate Intelligence Com-
mittees describes what happens next:

Even in late August 2001 when CIA told
FBI, State, INS, and Customs that Khalid al-
Mihdhar, Nawaf al-Yazmi, and two other
“Bin Laden-related individuals’ were in the
United States, FBI Headquarters refused to
accede to the New York field office rec-
ommendation that a criminal investigation
be opened, which might allow greater re-
sources to be dedicated to the search for the
future hijackers . . .

The FBI has attorneys. They read our
statutes, they read the laws we pass,
they tell the agents what they can and
cannot do because they are committed
to complying with the laws we place
upon them.

The FBI attorneys took the position that
criminal investigators CANNOT be involved
and that criminal information discovered in
the intelligence case would be ‘‘passed over
the wall” according to procedures. An agent
in the FBI’s New York field office responded
by an e-mail, saying—

And I will quote the agent in a sec-
ond but the scene is this: The FBI field
office in New York concluded, after ob-
taining information from CIA that this
individual, one of the hijackers, was a
dangerous person and should be found.
And the FBI field office—it is a big
deal to be a special agent in charge of
the New York field office, the biggest
one in the country—recommended to
FBI headquarters that we act on it.
The FBI lawyers read the laws we
passed and said ‘‘you cannot.” This is
what the agent in New York responded
when he heard this, sent it by e-mail.
See if this doesn’t chill your spine a
bit.

He said:

Whatever has happened to this, someday
someone will die and, wall or not, the public
will not understand why we were not more
effective in throwing every resource we had
at certain problems.

That was his reaction. It was a nat-
ural reaction.

How did we get this wall? It occurred
in a spate of reform legislation after
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abuses of Watergate and the Frank
Church committee hearings. They de-
cided that in foreign intelligence—that
is one thing, domestic is another—for-
eign intelligence does not always fol-
low every rule. We ought to have a
clear line between the FBI, which is
over here in America, and we ought not
give them information that the CIA
had because they thought somehow
this was going to deny us our civil lib-
erties, which was not very clear think-
ing, in my view.

But these were good people. They
were driven maybe by the politics of
the time or what they thought was
good at the time. They created this
wall we have demolished with the PA-
TRIOT Act—and good riddance it is.
There is no sense in this.

The 9/11 Commission has reached the
following conclusion about the effect
the legal wall between criminal and in-
telligence investigations had on the
pre-September 11 investigation of
Khalid Al Midhar. This is what the 9/11
Commission concludes:

Many witnesses have suggested that even
if Mihdhar had been found, there was noth-
ing the agents could have done except follow
him onto the airplane. We believe this is in-
correct. Both Hazmi and Mihdhar could have
been held for immigration violations or as
material witnesses in the Cole bombing case.

This was our warship, the USS Cole,
that was bombed by al-Qaida, killing a
number of American sailors in Yemen;
an attack on a warship of the United
States by al-Qaida. What does it take
to get our attention?

This report continues:

Investigation or interrogation of any of
these individuals, and their travel and finan-
cial activities, also may have yielded evi-
dence of connections to other participants in
the 9/11 plot. In any case, the opportunity did
not arise.

There was a realistic chance, had
these rules not existed, rules that this
PATRIOT Act eliminates, we would
have been able to move forward with
an investigation that had some pros-
pect of actually preventing September
11 from occurring.

Some say, Jeff, you cannot say that
for certain; and I am not saying it for
certain, but I have been involved in in-
vestigations. You never know. You get
a bit of information, you follow up on
a lead or two, you get a search war-
rant, you surveil an activity, and all of
a sudden you find that bit of evidence
that takes you even further into an or-
ganization committed to a criminal ac-
tivity or a terrorist plot you never
knew existed. This is reality of law en-
forcement work today. We ask them
every day to do this. And those inves-
tigating terrorist cases are giving their
very heart and soul to it. They are try-
ing every way possible, consistent with
the law, not outside the law, to gather
all the information they can to be suc-
cessful.

So we know the PATRIOT Act was
enacted too late to have aided in the
pre-September 11 investigations, unfor-
tunately. But it did raise our con-
sciousness of the lack of wisdom on the
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reform legislation that was passed the
year before—all with good intentions.

Let me mention another matter of a
similar nature.

Another key pre-September 11 inves-
tigation was also blocked by a seem-
ingly minor gap in the law. The case
involves Minneapolis FBI agents’ sum-
mer 2001 investigation of al-Qaida
member Zacarias Moussaoui.

Hearings before the 9/11 Commission
raised agonizing questions about the
FBI's pursuit of Moussaoui. Commis-
sioner Richard Ben-Veniste noted the
possibility that the Moussaoui inves-
tigation could have allowed the United
States to ‘‘possibly disrupt the [9/11]
plot.” Commissioner Bob Kerrey, a
former Member of this Senate, even
suggested that with better use of the
information gleaned from Moussaoui,
the ‘‘conspiracy would have been rolled
up.”

Moussaoui was arrested by Min-
neapolis FBI agents several weeks be-
fore the 9/11 attacks. Do you remember
that? He was arrested early that sum-
mer. Instructors at a Minnesota flight
school became suspicious when
Moussaoui, with little apparent knowl-
edge of flying, asked to be taught how
to pilot a 747. The instructors were
concerned about it. They were on alert.
They did what good citizens would do.
Remember, this is before 9/11. But they
were concerned about this oddity. They
called the FBI in Minneapolis, which
immediately suspected that Moussaoui
might be a terrorist.

FBI agents opened an investigation
of Moussaoui and sought a FISA that is
the Foreign Intelligence Surveillance
Court—national security warrant to
search his belongings. But for 3 long
weeks, the FBI agents were denied that
FISA warrant. During that 3 weeks—
you know the truth—the September 11
attack occurred.

After the attacks—and largely be-
cause of them the agents were then
able to obtain an ‘‘ordinary’” criminal

warrant. So after the attacks, the
agents were issued an ‘‘ordinary”’
criminal warrant to conduct the

search. And when they conducted the
search, his belongings then linked
Moussaoui to two of the actual 9/11 hi-
jackers and to a high-level organizer of
the attacks who was later arrested in
Pakistan.

The 9/11 Commissioners were right to
ask whether more could have been done
to pursue the case. This case was one of
our best chances of stopping or dis-
rupting the 9/11 attacks. Could more
have been done? The best answer is
probably no—based on the law that ex-
isted at that time.

The FBI agents were blocked from
searching Moussaoui because of an out-
dated requirement of the 1978 FISA
statute. Unfortunately, one of that
statute’s requirements was that the
target of an investigation—if it were to
be subject to a search under a FISA
warrant, a foreign intelligence war-
rant—the agent had to have proof that
he was not a lone-wolf terrorist, but he
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must have been an agent of a foreign
power or a known terrorist group. The
law did not allow searches of apparent
lone wolves, like Zacarias Moussaoui
was thought to be at the time. They
did not have the evidence to show oth-
erwise.

So according to the FBI Director, the
man in charge of the FBI, Robert
Mueller—a former prosecutor of many
years and a skilled lawyer—the gap in
FISA probably would have prevented
the FBI from using FISA against any
of the September 11 hijackers. As the
Director noted in his testimony before
the Judiciary Committee:

Prior to September 11, [of] the 19 or 20 hi-
jackers . .. we had very little information
as to any one of the individuals being associ-
ated with . . . a particular terrorist group.

So in other words, their lawyers in
the FBI were saying: Well, you can’t
use the FISA. I know you want to. I
know you have suspicions. And I know
he looks like a terrorist. And we would
like to search his belongings and see if
he has any connection with any ter-
rorist organization and maybe find out
if they have any bombs or plans there.
But you can’t do it because we lack one
little bit of proof. We can’t prove he’s
connected to a terrorist group or a for-
eign nation. Sorry. Can’t do it.

So the ‘‘lone-wolf”’ gap was fixed by
the Intell reauthorization, and adopted
as part of the PATRIOT Act. We need
to reauthorize it and continue it into
law.

What the various reports and com-
missions investigating the 9/11 attacks
have shown us thus far is that where
our antiterror laws are concerned, even
seemingly little things, minor things—
it might seem like they were OK at the
time—can make a big difference, a life
and death difference.

Before September 11, few would have
thought that the lack of authority in
FISA for the FBI to monitor and
search lone-wolf terrorists might be de-
cisive as to our ability to stop a major
terrorist attack on U.S. soil. Indeed,
that is true. We did not think about it.
We did not think clearly about it.

And before September 11, though
there was some attention to the prob-
lems posed by the legal wall between
the intelligence-gathering agencies and
the criminal investigative agencies,
there was little sense of urgency to fix
those matters. We accepted it. The FBI
accepted it. It was the way you had to
do business. You could not violate the
law. I am sorry, you cannot inves-
tigate. You cannot participate with the
CIA. Even though you may think he is
a terrorist instigator, you cannot par-
ticipate because there is a wall that
the Congress created.

So at the time, these all seemed like
legal technicalities—not real problems,
the kind of problems that could lead to
the deaths of almost 3,000 American
citizens.

Today, we face the same challenge—
recognizing why it is so important to
fix small gaps in the law that can lead
to large consequences and real-life dis-
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asters. Congress must not take the po-
sition that enough time has been
passed since 9/11. Congress must not
allow the information wall to be recon-
structed by blocking the passage of the
PATRIOT Act, or allow the tools we
have given to our terrorism investiga-
tors by the PATRIOT Act to be taken
away.

We must pass the PATRIOT Act re-
authorization conference report. It is
that simple. It permanently plugs most
of the holes that we know existed in
our terrorism laws. The report retains
a few sunsets. I do not think they are
necessary. I think they were good,
sound changes in the law. But people
are nervous that they might be abused,
so they will automatically sunset if we
do not extend them. OK, we will do
that. If that will get some people more
comfortable so they will pass this bill,
we will do that.

And the report has a long list of addi-
tional civil liberties protections.

It is a compromise product that came
out of our Judiciary Committee, I be-
lieve with a unanimous vote, and with
a unanimous vote on the floor of the
Senate, and went to conference. A few
changes were made in conference. But
where there were conflicts, overwhelm-
ingly, the conflicts were decided in
favor of the Senate product. And it was
that product that finally hit the floor
of the Senate in December. And we
have had this filibuster going ever
since. Hopefully, now we are in a posi-
tion to end it.

I urge my colleagues to examine the
nature of the PATRIOT Act as it is
now configured. Read it carefully. Ask
any questions you have. Make sure you
understand what powers police have
today in your hometowns all over
America. And do not get confused that
some of the things provided for might
sound if—you listen to critics—as if
they are new and far-reaching and ut-
terly dangerous. They are part of ev-
eryday law enforcement—overwhelm-
ingly, they are—and I believe are con-
sistent with the highest commitment
of American citizens to civil liberties.

I would also mention this. There are
almost 3,000 people who are no longer
with us today. They have zero civil lib-
erties as a result of the most vicious
and hateful attack on 9/11. That is not
an academic matter. That is a fact. As
that FBI agent said: Someday the
American people are not going to un-
derstand how we were not able to inter-
cept and investigate these groups.

Mr. President, I thank the Chair and
yield the floor.

The PRESIDING OFFICER (Mr.
COBURN). The Senator from Wisconsin.

Mr. FEINGOLD. Mr. President, I ap-
preciate the Senator from Alabama
joining the debate about the PATRIOT
Act. I am going to respond very briefly
to his remarks because I know there
are other Senators on the floor who
wish to speak about other issues, and I
will defer to them in a moment.

But the Senator complained that the
Senate is enduring another filibuster
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on this issue. I suppose that is one way
to characterize it. What I would char-
acterize it as is those of us who have
concerns about this bill are enduring
again speech after speech that has ab-
solutely nothing to do with the issues
at hand. That is irrelevant to the con-
cerns we have raised about the PA-
TRIOT Act.

Throughout his speech, the Senator
from Alabama talked about issues that
are not about the concerns we have
raised. In fact, again, we are subjected
to this idea that somehow those of us
who raise these concerns are not con-
cerned about what happened to this
Nation on 9/11, that we do not feel ex-
actly as much as the Senator from Ala-
bama the pain and the tragedy of the
loss of those 3,000 lives.

Not a single concern I have raised
about this bill would have anything to
do with this Government’s ability to
crack down on people who are trying to
attack this country. In fact, that is the
whole point. All of the changes we seek
are to try to make sure we distinguish
those who are completely innocent and
unrelated to the terrorists from those
who, in fact, are involved in espionage
or terrorism.

The Senator talks about academic
issues. But these are not academic
issues. The fact is, when he brings up
anything specific, he is changing the
subject. He is bringing up non-
controversial issues. He talks about
this wall. I talked about this in my
speech before: the wall between the
CIA and FBI. No Member of this body
disputes that wall needed to be taken
down. The wall has been taken down. I
do not want it to be put back up. That
is not in controversy.

And virtually the entire speech by
the Senator from Alabama was about
specific issues—the Midhar case and
the Moussaoui case. All of that part of
his speech was about something that is
not in controversy. If he wants to offer
that as a bill right now to simply con-
tinue that provision, he can put me
down as a cosponsor. So it is com-
pletely irrelevant to what we are dis-
cussing and what my concerns are at
this point.

The Senator says that somehow peo-
ple are running around saying that the
FBI is kicking down people’s doors
without a warrant. Nobody ever said
that. I understand how the sneak-and-
peek provisions work. We have been on
this issue for a while. We know that in
sneak and peek there has to be a war-
rant.

The question there is not whether
there are warrantless searches of peo-
ple’s homes. The question is, when
somebody is allowed, through a judicial
order and a warrant, to come into
somebody’s house when they do not get
notice of it, how long somebody should
have to endure the possibility that
their home has been searched and they
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do not get notice after the fact that
somebody came into their house when
they were not there. So again, the ar-
gument is entirely unrelated to the
concern.

The concerns we have raised are im-
portant, but they are limited. I am
going to insist in this debate that we
debate the concerns that we have put
forward.

Finally, Mr. President, I am amused
by the Senator talking about how we
passed a bill in the Judiciary Com-
mittee by a unanimous vote. You bet
we did. The Senator from Alabama
voted for it and I voted for it. The
whole Senate did not oppose the bill.
Now every single thing I have advo-
cated to change in the PATRIOT Act,
in terms of the product of this body, is
what I am advocating today. The Sen-
ator is acting as if those are dangerous
provisions. Well, he voted for them. He
voted for the stronger standard on 215.
He voted for 7 days on the sneak-and-
peek provisions. So how can they be
dangerous if the Senator from Alabama
actually voted for those provisions
with me in the Judiciary Committee?

These are not dangerous changes.
These are not irresponsible changes.
These are not changes that have any-
thing to do with legitimate efforts to
try to stop the terrorists.

I so thank the Senator. I always
enjoy debating him. He is the one Sen-
ator who has come down here and en-
gaged on this today. I appreciate that.
But I wish the debate could be about
the questions that have arisen having
to do with notice issues in sneak and
peek, whether there is going to be a
stronger provision on national security
letters, whether there is going to be a
provision on library business records to
make sure it is tied to terrorists. The
only reason I am doing this has to do
with those kinds of provisions, not the
issues the Senator from Alabama
raised on which I happen to, in large
part, agree.

Mr. SESSIONS. If the Senator will
yield, I have talked about the details of
this bill and individual complaints the
Senator has about this or that provi-
sion in some detail. I will do so again.
At this point, what we are facing is a
filibuster of the motion to proceed that
impacts the entire legislation.

I would ask the Senator if the Sen-
ator remembers that when the bill
came out of the Senate, it said there
would be a 7-day notice if there were a
sneak-and-peek search warrant. The
House bill had 180 days before notice
would be given. The conferees moved
far to the side of the Senate and made
it a 30-day notice. Is that the basis of
the Senator’s desire to filibuster this
entire bill, the difference between 7 and
30 days, recognizing in this body we
seldom get anything exactly as we
want it?

Mr. FEINGOLD. Mr. President, if the
Senator is asking me a question, I am
happy to respond.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin controls the time.
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Mr. FEINGOLD. I spoke at some
length this morning about this issue
which I call the numbers game on the
sneak and peek. Of course, the sneak-
and-peek provision is not my only con-
cern. There are four or five areas. But
I am very concerned about the length
of time that somebody does not get no-
tice that the FBI has come into their
home without their being aware of it
and the idea that somehow, after very
careful court decisions said there will
be exceptions to the requirements of
the fourth amendment for perhaps 7
days—that was the standard in the
court decisions upon which these un-
usual sneak-and-peek provisions were
based—then to somehow have it be-
come reasonable to have a whole
month, a 30-day period, strikes me as
extreme.

The T-day standard was not picked
out of the air. The 7-day standard was
based on those court decisions which
made the unusual law, in terms of our
history as a country in the prohibition
against unreasonable searches and sei-
zures—the 7 days was based on those
court decisions. So, yes, 30 days, four
times more, is unreasonable.

After the Government has come into
somebody’s home and they have had 7
days, why is it that they should not
have to come back and get permission
to do that for a longer period of time?
What is the need for the Government
to have 30 days to not tell somebody to
do that, when you remember that the
Senate version you and I both voted for
had the 7-day period?

Mr. SESSIONS. Well, we all don’t get
exactly what we want, I say to the Sen-
ator, No. 1.

No. 2, under current law, the so-
called sneak-and-peek search by which
you can, if you are investigating a
major criminal enterprise or a terrorist
group, actually conduct a search with-
out actually telling the person the day
you conducted it, the courts allow you
as much time as they choose to allow
you, for the most part. Some courts
may have said 7 days. I am not aware
at all that is the law in this country. It
is what the judge says. This sets the
standard. It says 30 days, and then they
have to be repeated after that.

We have a bill on the floor that is a
matter of life and death. I would ask
my colleague to be somewhat more
amenable to the fact that he won a
pretty good victory in conference but
just didn’t get everything he wanted in
conference by going from the House
version of 180 down to 30.

Mr. FEINGOLD. Mr. President, I
could say: Gee, it went from 180 to 30.
I could tell my constituents in
Spooner, WI: Look, the Government is
going to come into your home under a
special circumstance when you are not
around, and it might not have even
been the right house, and we are mak-
ing this exception for 7 days because of
emergencies in important situations.
You and I both agree in certain cir-
cumstances that might occur. But the
idea that for a whole month, that for 30
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days the Government of the United
States of America can come into your
home without telling you they have
been there, even if they have made a
mistake, and they have no responsi-
bility to tell a completely innocent
person they made a mistake, to me is
serious business.

If the Senator could make a credible
argument as to why it is important for
the Government to have a whole month
after this 7-day period or 3 more weeks
after the 7-day period, it would be one
thing. But nobody has even made the
argument that it is important for the
Government to have 30 days to conduct
this search. It is essentially an unrea-
sonable period of time. I think it is im-
portant. The erring here should be on
the side of people’s liberty. It should be
on the side of people protecting their
homes from unreasonable searches and
seizures. It should not be: What is the
problem here? The Senator should be
happy he got something better than
the House version. I don’t accept that,
as somebody who believes the fourth
amendment still has meaning.

Mr. BYRD. Mr. President, will the
Senator yield?

Mr. FEINGOLD. I yield to the Sen-
ator from West Virginia.

Mr. BYRD. Would the Senator yield
and let me make a few remarks?

Mr. FEINGOLD. Absolutely.

The PRESIDING OFFICER. Does the
Senator yield his time?

Mr. FEINGOLD. I yield my time.

Mr. LEAHY. Mr. President, I don’t
want to interfere with the Senator. I
see quite a few pages of remarks there.
I don’t want to interfere with that, but
I understood the Senator from Virginia
and the Senator from Arkansas were
going to introduce legislation, to be
followed by remarks of mine on the bill
before us in my capacity as the rank-
ing member of the Senate Judiciary
Committee, which has jurisdiction over
this piece of legislation. My remarks
will only be 5 or 6 minutes, but I wish
to make them now or as soon as the
Senators from Virginia and Arkansas
have finished.

Mr. WARNER. Mr. President, there
had been an informal agreement among
colleagues, subject to the Senator who
is principally on the floor at this point
in time—and I will let him speak for
himself—that we were going to intro-
duce a bill. It would take 4 or 5 min-
utes for my remarks and 4 or 5 for the
Senator from Arkansas. We were in-
tending to do that at the conclusion of
the colloquy between Senators FEIN-
GOLD and SESSIONS.

Am I correct on that, the Senator
had indicated that we could proceed?

Mr. FEINGOLD. Certainly, I had no
objection to that.

The PRESIDING OFFICER. There is
no recognized time agreement by the
Chair at this time.

Mr. WARNER. Then I make a unani-
mous consent request that the Senator
from Arkansas and I have 15 minutes
equally divided, to be followed by Sen-
ator LEAHY for such time as he may
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need and then the distinguished Sen-
ator from West Virginia.

The PRESIDING OFFICER. Is there
objection to the unanimous consent re-
quest?

Mr. BYRD. Mr. President, reserving
the right to object—I do not intend to
object—I need to complete my remarks
by 4:35. I have about 20 minutes here.

Mr. WARNER. Then I revise the re-
quest. The Senator from Arkansas and
I can drop to, say, 10 minutes, and 5
minutes for the Senator from Vermont.
Well, let’s drop it down to 8 min-
utes

Mr. LEAHY. I would need about 6
minutes. And that is cutting down a
half-hour speech to accommodate the
Senator from West Virginia, but I have
been here for a couple hours ready to
give this speech.

Mr. BYRD. Mr. President, I have
waited many hours here many times. I
never make a fuss about it. I will just
leave the floor and——

Mr. WARNER. Mr. President, before
the Senator leaves, what amount of
time would the senior Senator from
West Virginia like?

Mr. BYRD. I have 61 pages, large
type. But that will take about 20 min-
utes—15, I think.

Mr. LEAHY. I have 5 or 6 pages of
large type.

Mr. BYRD. My problem is, I need to
get through by 4:30 or 4:35.

Mr. WARNER. Mr. President, I would
suggest to my distinguished colleague
from Arkansas, recognizing that Sen-
ator BYRD has an extenuating cir-
cumstance he has to take care of, I
would be perfectly willing to step aside
and regain into the queue following the
Senator.

Mr. BYRD. The Senator is more than
generous and more than Kind.

Mr. LEAHY. The understanding is
that I will be done by 4:15 to accommo-
date the Senator from West Virginia.

Mr. FEINGOLD. Mr. President, re-
serving the right to object, I ask to be
recognized at the completion of the
Senator’s speech.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Vermont is recog-
nized.

Mr. LEAHY. Mr. President, last
week, the Judiciary Committee held an
important hearing. That hearing
should be the beginning of the process
of congressional oversight into what
has been called ‘‘the President’s pro-
gram.’” This is a domestic spying pro-
gram into emails and telephone calls of
Americans without a judge’s approval,
apparently conducted by the National
Security Agency. Having participated
in the hearing and reviewed the tran-
script of the Attorney General’s testi-
mony, I understand the fear that this
administration is engaged in an elabo-
rate cover-up of illegality. I urge them
to come clean with us and the Amer-
ican people.

Perhaps their recent change of course
and briefings with the full Intelligence
Committees of the Senate and House
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will be a start. We need the whole
truth not self-serving rationalizations.
Since our hearing the Bush administra-
tion has had to adjust its course. That
is good. They have had to acknowledge
that they cannot simply ignore Con-
gress and keep us in the dark about
this illegal spying program. The classi-
fied briefings of the Intelligence Com-
mittees are a first step but cannot be
used to cover up the facts through se-
crecy and arbitrary limitations. That
is unacceptable. This domestic spying
program has raised serious concern,
not only among Democrats and Repub-
licans here in Congress, but also among
the Federal judges providing oversight
over terrorist surveillance and even
high-ranking Justice Department offi-
cials.

I commend Chairman SPECTER for be-
ginning this investigation. He and I
have a long history of conducting vig-
orous bipartisan oversight investiga-
tions. If the Senate is to serve its con-
stitutional role as a real check on the
Executive, thoroughgoing oversight is
essential. Today, Chairman SPECTER
has announced a second Judiciary
Committee hearing will be held on Feb-
ruary 28. We expect by then to have re-
ceived answers to the written questions
that have already been sent to the At-
torney General.

The question facing us is not whether
the Government should have all the
tools it needs to protect the American
people. Of course it should. The ter-
rorist threat to America’s security re-
mains very real, and it is vital that we
be armed with the tools needed to pro-
tect Americans’ security. That is why I
coauthored the PATRIOT Act 5 years
ago. That is why we have amended the
Foreign Intelligence Surveillance Act
five times since 9/11 to provide more
flexibility.

And that is why within days of the
despicable attacks we passed the Au-
thorization for the Use of Military
Force on September 14, 2001, to send
the United States Armed Forces into
Afghanistan to get those who planned
and carried out the vicious attacks on
September 11.

We all agree that we should be wire-
tapping al-Qaida terrorists. Congress
has given the President authority to
wiretap legally, with checks to guard
against abuses when Americans’ con-
versations and email are being mon-
itored. But instead, the President has
chosen to proceed outside the law,
without those safeguards. He has done
so in a way that is illegal and illogical.
It remains confusing that the Attorney
General testified last week that the
Bush administration has limited ‘‘the
President’s program’ of illegal wire
taps to calls with an international
component.

The administration’s rationale is not
limited to calls and emails with an
international component or to Kknow
al-Qaida operatives.

It sounded at our hearing as if what
the Bush Attorney General and former
White House counsel was saying is that
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this particular ‘‘program’ is limited
because they were afraid of public out-
rage. The Attorney General said as
much to Senator KOHL and confirmed
to Senator BIDEN that the Bush admin-
istration does not suggest that the
President’s powers are limited by the
Constitution to foreign calls. Their de-
scriptions of the President’s program
seem to have more to do with public re-
lations than anything else. It was even
branded with a new name in the last
few days after it has been known for
years as simply ‘‘the President’s pro-
gram.”’

Senator FEINSTEIN was right to ob-
serve after the Attorney General
dodged and weaved and would not di-
rectly answer her questions: “I can
only believe—and this is my honest
view—that this program is much bigger
and much broader than you want any-
one to know.” The Attorney General’s
strenuous efforts to limit the hearing
to ‘‘those facts the President has pub-
licly confirmed” and ‘‘the program
that I am here testifying about today”
suggest that all of us must be skeptical
about the secret games the Attorney
General was playing through control-
ling the definition of ‘‘the program’’ to
include only what he understood to
exist at the beginning of last week.
Senator FEINSTEIN was not fooled.
None of us should be. Such limiting
definitions are what the Bush Adminis-
tration used to redefine ‘‘torture” in
order to say that we do not engage in
“torture” as they redefined it. These
are the word games of coverup and de-
ception. It is not al-Qaida surprised
that our Government eavesdrops on its
telephone calls and emails. Al-Qaida
knows that we eavesdrop and wiretap.
It is the American people who are sur-
prised and deceived by the President’s
program of secret surveillance on them
without a judge’s approval for the last
5 years—especially, after the Attorney
General, the Justice Department, the
head of the NSA and the President
have all reassured the American people
over and over that their rights are
being respected—when they are not.

I wish the President had effectively
utilized the authority Congress did
grant in the Authorization for the Use
of Military Force in September 2001 to
get Osama bin Laden and those respon-
sible for the terrible attacks on Sep-
tember 11. That resolution was what it
said it was, authorization to send
troops to Afghanistan to get those re-
sponsible for 9/11. President Bush
should have gotten Osama bin Laden
when Congress authorized him to use
our military might against al-Qaida in
2001 in Afghanistan. Instead of pur-
suing him to the end, he pulled our
best forces out of the fight and diverted
them to preparing for his invasion of
Iraq.

Last week the Attorney General left
key questions unanswered and left im-
pressions that are chilling. Under his
approach, there is no limit to the
power the President could claim for so
long as we face a threat of terrorism.
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That is a real threat, which we have
long faced and will continue to face for
years if not decades toe. The Attorney
General’s testimony only hinted at the
full dimensions of the Bush administra-
tion’s illegality. He would not reassure
us that Americans’ domestic calls,
emails, or first class mail have not
been illegally spied upon.

He sought to choose his words care-
fully to say that he was only willing to
speak about the President’s ‘‘program’’
as it existed that day. That means we
do not yet know the full dimensions of
the program as it has evolved over
time from 2001 to today. That means
we do not know what other illegal ac-
tivities the Bush administration is still
endeavoring to hide from us.

Along with other Senators I asked
about the lack of any limit to the legal
rationale the Bush administration has
embraced. Their rationalization for
their actions is rationalization for any
action. Under their view of the Presi-
dent’s power, he can order houses and
businesses searched without a warrant.
Americans can be detained indefi-
nitely. Detainees can be tortured.
Property could be seized. Their ration-
al is a prescription for lawlessness and
the opposite of the rule of law.

Regrettably, the Attorney General’s
testimony last week left much to be
desired. He did not provide convincing
answers to basic questions, relevant in-
formation or the relevant underlying
documents. Facts are a dangerous
thing in a coverup. They are seeking to
rewrite history and the law and control
the facts that Congress can know.

The Bush administration refusal to
provide the contemporaneous evidence
of what the Congress and the Bush ad-
ministration were indicating to each
other regarding what the Authoriza-
tion for the Use of Military Force was
intended to mean, speaks volumes.
Does anyone think that if they had any
evidence in support of their after-the-
fact rationalization they would hesi-
tate to provide it, to trumpet it from
the highest media mountain? Of course
not.

Their failure to provide the informa-
tion we asked for is not based on any
claim of privilege, nor could it be. It is
just a deafening, damning silence. So
what is so secret about precisely when
they came to this legal view, this ra-
tionalization of their conduct? Could it
have come after the illegal conduct had
been initiated? Could it have come
after the President sought to immunize
and sanitize the illegal conduct? Could
it have come months or years later
than the impression Attorney General
Gonzales is attempting to create? Is
that why the Bush administration is
also refusing to provide to us the for-
mal legal opinions of our Government,
the binding opinions of the Office of
Legal Counsel from 2001 and 2004 that
we have also requested? Would review
of those opinions show that the after-
the-fact legal rationalizations changed
over time and in 2001 were not those
that the Attorney General has repack-
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aged for public consumption in their
current public relations campaign?
Now that we know of the existence of
the years-old secret domestic spying
program that included the warrantless
wiretapping of thousands of Americans,
the Bush administration says that we
should just trust them. That is a blind
trust this administration has not
earned. We have seen this administra-
tion’s infamous and short-lived ‘‘Total
Information Awareness’ program and
know how disastrous the FBI's Carni-
vore and Trilogy computer programs
have been.

I have read recent reports of a secret
Pentagon database containing informa-
tion on a wide cross-section of ordinary
Americans, including Quakers meeting
in Florida and Vermont, and have got-
ten no satisfactory explanation of the
Defense Department’s Counterintel-
ligence Field Activities that spy on
law-abiding Americans. I read about a
secret Homeland Security database and
datamining activities, as well. Today
we read about another database with
the names of more than 325,000 terror-
ists but we do not know how many are
Americans, how many are listed incor-
rectly or how the mistakes will be cor-
rected.

There are new and disturbing reports
that the Defense Department and the
FBI have been monitoring U.S. advo-
cacy groups working on behalf of civil
rights or against the continuing occu-
pation of Iraq.

This is all too reminiscent of the
dark days when a Republican President
compiled enemies lists and
eavesdropped on political opponents
and broke into doctors offices and used
the vast power of the executive branch
to violate the constitutional rights of
Americans. That President resigned in
disgrace after articles of impeachment
were reported in the House of Rep-
resentatives.

I was first elected to the Senate in
the aftermath of Watergate and the
White House ‘“‘plumbers” and the ille-
gality that led to the impeachment in-
quiry of President Nixon. The Foreign
Intelligence Surveillance Act was
passed in 1978 as part of the reform and
reaction to those abuses. It was en-
acted after decades of abuses by the
Executive, including the wiretapping of
Dr. Martin Luther King, Jr., and other
political opponents of earlier Govern-
ment officials.

It was enacted after the White House
“horrors’ of the Nixon years, during
which another President asserted that
whatever he did was legal because he
was the President. The law has been
extensively updated in accordance with
the Bush administration’s requests in
the aftermath of 9/11 and has been
modified further in the last 4 years. It
is the governing law. The rule of law
and freedoms we enjoy as Americans
are principles upon which this Nation
was founded and what we are defending
and fighting for abroad. This type of
covert spying on American citizens and
targeted groups on American soil be-
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trays those principles and it is unac-
ceptable.

What happens to the rule of law if
those in power abuse it and only adhere
to it selectively? What happens to our
liberties when the government decides
it would rather not follow the rules de-
signed to protect our rights? What hap-
pens is that the terrorists are allowed
to achieve a victory they could never
achieve on the battlefield. We must not
be intimidated into abandoning our
fundamental values and treasured free-
doms. We cannot let them scare us into
giving up what defines us as Ameri-
cans.

There can be no accountability un-
less the Republican Congress begins to
do its job and joins with us to demand
real oversight and real answers. Sen-
ators take an oath of office, too. We
swear to support and defend the Con-
stitution of the United States, to bear
true faith and allegiance to it, and to
faithfully discharge our duties so help
us God. Let each Senator fulfill that
pledge and the Senate can resume its
intended place in our democracy.

Let us protect our national security
and the national heritage of liberty for
which so many have given so much.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is recognized.

Mr. BYRD. Mr. President, I thank
the distinguished Senator from
Vermont for his characteristic kind-
ness and courtesy. I thank the distin-
guished Senator who has been alone in
opposing this act in the beginning, at a
time when I wish I had voted as he did.

In June 2004, 10 peace activists out-
side of Halliburton, Inc., in Houston
gathered to protest the company’s war
profiteering. They wore paper hats and
were handing out peanut butter and
jelly sandwiches, calling attention to
Halliburton’s overcharging on a food
contract for American troops in Iraq.

Unbeknownst to them, they were
being watched. U.S. Army personnel at
the top secret Counterintelligence
Field Activity, or CIFA, saw the pro-
test as a potential threat to national
security.

CIFA was created 3 years ago by the
Defense Department. Its official role is
forced protection; that is, tracking
threat and terrorist plots against mili-
tary installations and personnel inside
the United States. In 2003, then Deputy
Defense Secretary Paul Wolfowitz au-
thorized a fact-gathering operation
code named TALON, which stands for
Threat and Local Observation Notice,
which would collect raw information
about suspicious incidents and feed it
to CIFA.

In the case of the ‘‘peanut butter”
demonstration, the Army wrote a re-
port on the activity and stored it
where? In its files. Newsweek magazine
has reported that some TALON reports
may have contained information on
U.S. citizens that has been retained in
Pentagon files. A senior Pentagon offi-
cial has admitted that the names of
these U.S. citizens could number in the
thousands. Is this where we are head-
ing? Is this where we are heading in
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this land of the free? Are secret Gov-
ernment programs that spy on Amer-
ican citizens proliferating? The ques-
tion is not, is Big Brother watching?
The question is, how many big brothers
have we?

Ever since the New York Times re-
vealed that President George W. Bush
has personally authorized surveillance
of American citizens without obtaining
a warrant, I have become increasingly
concerned about dangers to the peo-
ple’s liberty. I believe that both cur-
rent law and the Constitution may
have been violated, not just once, not
twice, but many times, and in ways
that the Congress and the American
people may never know because of this
White House and its penchant for con-
trol and secrecy.

We cannot continue to claim we are a
nation of laws and not of men if our
laws, and indeed even the Constitution
of the United States itself, may be
summarily breached because of some
determination of expediency or because
the President says, ‘“‘Trust me.”

The Fourth Amendment reads clear-
ly:

The right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and seizures
shall not be violated, and no warrants shall
issue, but upon probable cause, supported by
oath or affirmation, and particularly de-
scribing the place to be searched, and the
persons or things to be seized.

The Congress has already granted the
executive branch rather extraordinary
authority with changes in the Foreign
Intelligence Surveillance Act that
allow the Government 72 hours after
surveillance has begun to apply for a
warrant. If this surveillance program is
what the President says it is, a pro-
gram to eavesdrop upon known terror-
ists in other countries who are con-
versing with Americans, then there
should be no difficulty in obtaining a
warrant within 72 hours. One might be
tempted to suspect that the real reason
the President authorized warrantless
surveillance is because there is no need
to have to bother with the inconven-
iences of probable cause. Without prob-
able cause as a condition of spying on
American citizens, the National Secu-
rity Agency could, and can, under this
President’s direction, spy on anyone,
and for any reason.

How do you like that? How about
that? We have only the President’s
word, his ‘“‘trust me,” to protect the
privacy of the law-abiding citizens of
this country. One must be especially
wary of an administration that seems
to feel that what it judges to be a good
end always justifies any means. It is, in
fact, not only illegal under our system,
but it is morally reprehensible to spy
on citizens without probable cause of
wrongdoing.

When such practices are sanctioned
by our own President, what is the mes-
sage we are sending to other countries
that the United States is trying to con-
vince to adopt our system? It must be
painfully obvious that a President who
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can spy on any citizen is very unlike
the model of democracy the adminis-
tration is trying to sell abroad.

In the name of ‘‘fighting terror,” are
we to sacrifice every freedom to a
President’s demand? How far are we to
g0? Can a President order warrantless,
house-to-house searches of a neighbor-
hood where he suspects a terrorist may
be hiding? Can he impose new restric-
tions on what can be printed, what can
be broadcast, what can be uttered pri-
vately because of some perceived
threat—perceived by him—to national
security? Laughable thoughts? I think
not.

This administration has so trauma-
tized the people of this Nation, and
many in the Congress, that some will
swallow whole whatever rubbish that is
spewed from this White House, as long
as it is in some tenuous way connected
to the so-called war on terror. And the
phrase ‘“‘war on terror,” while catchy,
certainly is a misnomer. Terror is a
tactic used by all manner of violent or-
ganizations to achieve their goal. This
has been around since time began and
will likely be with us until the last day
of planet Earth.

We were attacked by bin Laden and
by his organization, al-Qaida. If any-
thing, what we are engaged in should
more properly be called a war on the
al-Qaida network. But that is too lim-
iting for an administration that loves
power as much as this one. A war on
the al-Qaida network might conceiv-
ably be over someday. A war on the al-
Qaida network might have achievable,
measurable objectives, and it would be
less able to be used as a rationale for
almost any Government action. It
would be harder to periodically trau-
matize the U.S. public, thereby justi-
fying a reason for stamping ‘‘secret”
on far too many Government programs
and activities.

Why hasn’t Congress been thoroughly
briefed on the President’s secret eaves-
dropping program, or on other secret
domestic monitoring programs run by
the Pentagon or other Government en-
tities? Is it because keeping official se-
crets prevents annoying congressional
oversight? Revealing this program in
its entirety to too many Members of
Congress could certainly have un-
masked its probable illegality at a
much earlier date, and may have al-
lowed Members of Congress to pry in-
formation out of the White House that
the Senate Judiciary Committee could
not pry out of Attorney General
Gonzales, who seemed generally con-
fused about for whom he works—the
public or his old boss, the President.

Attorney General Gonzales refused to
divulge whether purely domestic com-
munications have also been caught up
in this warrantless surveillance, and he
refused to assure the Senate Judiciary
Committee and the American public
that the administration has not delib-
erately tapped Americans’ telephone
calls and computers or searched their
homes without warrants. Nor would he
reveal whether even a single arrest has
resulted from the program.
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What about the first amendment?
What about the chilling effect that
warrantless eavesdropping is already
having on those law-abiding American
citizens who may not support the war
in Iraq, or who may simply commu-
nicate with friends or relatives over-
seas? Eventually, the feeling that no
conversation is private will cause per-
fectly innocent people to think care-
fully before they candidly express opin-
ions or even say something in jest.

Already we have heard suggestions
that freedom of the press should be
subject to new restrictions. Who among
us can feel comfortable knowing that
the National Security Agency has been
operating with an expansive view of its
role since 2001, forwarding wholesale
information from foreign intelligence
communication intercepts involving
American citizens, including the names
of individuals to the FBI, in a depar-
ture from past practices, and tapping
some of the country’s main tele-
communication arteries in order to
trace and analyze information?

The administration could have come
to Congress to address any aspects of
the FISA law in the revised PATRIOT
Act which the administration pro-
posed, but they did not, probably be-
cause they wished the completely un-
fettered power to do whatever they
pleased, the laws and the Constitution
be damned.

I plead with the American public to
tune in to what is happening in this
country. Please forget the political
party with which you may usually be
associated and, instead, think about
the right of due process, the presump-
tion of innocence, and the right to a
private life. Forget the now tired polit-
ical spin that if one does not support
warrantless spying, then one may be
less than patriotic.

Focus on what is happening to truth
in this country and then read President
Bush’s statement to a Buffalo, NY, au-
dience on April 24, 2004:

Any time you hear the United States Gov-
ernment talking about wiretap, it requires—
a wiretap requires a court order. Nothing has
changed, by the way. When we are talking
about chasing down terrorists, we are talk-
ing about getting a court order before we do
SO.

That statement is false, and the
President knew it was false when he
made it because he had authorized the
Government to wiretap without a court
order shortly after the 2001 attacks.

This President, in my judgment, may
have broken the law and most cer-
tainly has violated the spirit of the
Constitution and the public trust.

Yet I hear strange comments coming
from some Members of Congress to the
effect that, well, if the President has
broken the law, let’s just change the
law. That is tantamount to saying that
whatever the President does is legal,
and the last time we heard that claim
was from the White House of Richard
M. Nixon. Congress must rise to the oc-
casion and demand answers to the seri-
ous questions surrounding warrantless
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spying. And Congress must stop being
spooked by false charges that unless it
goes along in blind obedience with
every outrageous violation of the sepa-
ration of powers, it is soft on ter-
rorism. Perhaps we can take courage
from the American Bar Association
which, on Monday, February 13, de-
nounced President Bush’s warrantless
surveillance and expressed the view
that he had exceeded his constitutional
powers.

There is a need for a thorough inves-
tigation of all of our domestic spying
programs. We have to know what is
being done by whom and to whom. We
need to know if the Federal Intel-
ligence Surveillance Act has been
breached and if the Constitutional
rights of thousands of Americans have
been violated without cause. The ques-
tion is: Can the Congress, under con-
trol of the President’s political party,
conduct the type of thorough, far-rang-
ing investigation which is necessary. It
is absolutely essential that Congress
try because it is vital to at least at-
tempt the proper restoration of the
checks and balances. Unfortunately, in
a Congressional election year, the ef-
fort will most likely be seriously ham-
pered by politics. In fact, today’s Wash-
ington Post reports that an all-out
White House lobbying campaign has
dramatically slowed the congressional
probe of NSA spying and may kill it.

I want to know how many Americans
have been spied upon. Yes, I want to
know how it is determined which indi-
viduals are monitored and who makes
such determinations. Yes, I want to
know if the telecommunications indus-
try is involved in a massive screening
of the domestic telephone calls of ordi-
nary Americans like you and me. I
want to know if the U.S. Post Office is
involved. I want to know, and the
American people deserve to know, if
the law has been broken and the Con-
stitution has been breached.

Historian Lord Acton once observed
that:

Everything secret degenerates, even the
administration of justice; nothing is safe
that does not show how it can bear discus-
sion and publicity.

The culture of secrecy, which has
deepened since the attacks on Sep-
tember 11, has presented this Nation
with an awful dilemma. In order to pro-
tect this open society, are we to believe
that measures must be taken that in
insidious and unconstitutional ways
close it down? I believe that the answer
must be an emphatic ‘“‘no.”

I yield the floor.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent to be recognized at
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the conclusion of the remarks of the
Senator from Virginia and the Senator
from Arkansas.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Virginia is recog-
nized.

Mr. WARNER. I thank the Chair.

(The remarks of Mr. WARNER and Mr.
PRYOR pertaining to the introduction
of S. 2290 are printed in today’s RECORD
under ‘‘Statements on Introduced Bills
and Joint Resolutions.”’)

Mr. FEINGOLD. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Ms. STABENOW. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Michigan is recog-
nized.

The

PRESCRIPTION DRUGS

Ms. STABENOW. Mr. President, I
came to the Senate back in 2001 fo-
cused in part on lowering the cost of
prescription drugs and the importance
of making sure every American senior,
every person with disabilities on Medi-
care, had the opportunity to receive
their medicine through the Medicare
system, which has been so very suc-
cessful. We had a lot of work, a lot of
effort go back and forth on the Medi-
care bill as time went on, related to
Medicare Part B, and it changed from
being about our seniors to being about
what was best for those in the indus-
try, particularly the pharmaceutical
industry. We began to see a bill that
was written, in fact, for the industry
rather than for our seniors.

I stand here this evening calling on
my colleagues to join with us on this
side of the aisle to fix this, to get it
right for people. We have a Medicare
prescription drug plan that has been
adopted that costs twice as much for
the American taxpayer as it should,
much more for most seniors than it
should, and provides less in options and
less in medicines than it should. It
makes no sense to continue with some-
thing which is so confusing, with the
cost gaps, which does not allow our
poorest seniors to get the medicines
they need or, if they do, they are pay-
ing more than they did last year. It
makes no sense.

We stand here getting ready to go on
a recess next week without having
fixed the basics of what is wrong with
this program. We know that at the be-
ginning of January, our poorest seniors
on Medicaid were switched over to the
Medicare Program. But too much of
the time the computers didn’t work,
the pharmacists did not have records in
the system, and seniors didn’t know
what plans they were in. They were ar-
bitrarily put into a plan that may not
cover their medicines today or costs
much more than it should. We saw the
administration indicate that while this
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was being fixed, the pharmacists
should go ahead and give people their
medicines for the first 30 days. In many
cases, States have stepped in to try to
continue to help our seniors to get the
life-saving medicine they desperately
need while all of this gets figured out.

At the end of 30 days, it wasn’t fig-
ured out. That was the end of January.
Here we are now on February 15, and
we are into a 2-month extension, a 60-
day extension to try to figure out this
mess for our seniors.

Pharmacists are told to continue giv-
ing people their medicine. Of course, it
is the right thing to do. People should
not be losing their medicine. But now I
am getting calls from pharmacists who
are deeply concerned because they are
trying to decide whether their small
family-owned pharmacy, for example,
will be able to continue to pay its own
bills without reimbursement or they
are going to have to choose whether to
help the people in the community they
care about, whom they were set up to
serve, and want to serve and are serv-
ing.

The question is, What is going to
happen? Are the pharmacies going to
get paid? Are the States going to get
reimbursed? What happens to the sen-
iors at the end of March? Are we going
to see another 30 days or another 60
days because of a failed system that is
confusing? We need to fix this, and it
can be fixed.

On this side of the aisle, Senator JAY
ROCKEFELLER has legislation many of
us cosponsored to make sure that
States are reimbursed. We need to
make sure those who are providing the
medicines now will get this worked out
and will be reimbursed.

We also have another series of issues
that need to be addressed with this sys-
tem. People have until May 15, 3
months from today, to decide whether
they are going to sign up to be a part
of the Medicare system in terms of
their prescription drugs and wade
through all of this. In Michigan, there
are about 65 plans. God bless them if
they can get through it, or their chil-
dren or friends can help them get
through all of this and figure out the
plan they are going to be on. But once
they figure it out, they are locked into
the plan after May 15 for a year.
Shockingly, the people they sign up
with aren’t locked into the same agree-
ment for a year. The drug companies
can change what is covered. They don’t
have to cover the plan.

If my mother has worked through a
plan that covers four medicines, for ex-
ample, after May 15 if they decide they
will only cover two, or maybe they de-
cide not to cover any of them, that is
OK under the current system. It is not
OK for the American people. It is not
OK for people who are counting on us
to have a plan that works.

What if they want to raise the price?
You lock into a system, looks like a
good deal, figure out the premium that
works for you, figure out the copay,
what is covered, after May 15 you are
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locked in for a year. But the plan could
change the price, and it could change it
every day, if they wanted to. That is
outrageous, absolutely outrageous.

A colleague of mine, Senator BILL
NELSON, introduced a bill I am cospon-
soring with others to extend that May
15 date to the end of the year to at
least give people a year to figure out
what is going on.

But in addition to that, we need to
say once somebody is locked into a
plan, everybody is locked in. You can’t
say I am obligated or my mother is ob-
ligated to pay a monthly premium and
a copay on a plan they sign up for but
the other side can change the contract,
change the price, and no longer cover
the medicine. That is outrageous. It
makes absolutely no sense whatsoever.

I have an example of a gentleman
with MS who called my office a couple
of weeks ago. He worked through all of
the plans and made a determination on
a plan that would cost him $50 a month
for his medicine. He got ready to go to
the pharmacy and thought he would
call to make sure the price he had was
right. He called and found out that, no,
that has been changed now. It is over
$500. He is fortunate because he could
and did drop that plan because it is not
May 15. If that were after May 15, this
gentleman with MS would be locked
into a plan costing him over $500 for
something he thought he was getting
for $60. Who in their right mind would
say that is OK? We can do better than
that. We have to do better for our sen-
iors and for the people with disabil-
ities.

To add insult to injury, we have a
situation where negotiating for group
prices is actually prohibited in this
new Medicare bill. How does that make
any sense at all? You are talking about
over 31 million people on Medicare.
That would be a pretty good group dis-
count if they were negotiating together
for a group discount. But that is pro-
hibited. So we are locking in the high-
est possible prices. The taxpayers are
paying more, the seniors are paying
more, and people with disabilities are
paying more because they are not al-
lowed to do group pricing.

The VA, on behalf of veterans,
doesn’t pay top dollar. They get about
a 40-percent discount. That makes
sense. There is no reason why that
should not be happening here with a
plan that in fact is written for seniors
and the disabled.

What happened? What happened when
people didn’t get the choices they
wanted, which is the one I am advo-
cating for, which is a real benefit to
Medicare—sign up, go to your phar-
macy, know what your prices are, like
Medicare. What happened? Why didn’t
that plan get enacted instead of this
privatized approach forcing people to
go through private insurance compa-
nies or HMOs to get the help they
need? How did that happen? How did it
happen that Medicare is stopped from
negotiating the best deal? How did that
happen? How did it happen that seniors
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have to sign up for a plan and be locked
in for a year, but the people on the
other side providing the benefit, get-
ting the premium and the copay, don’t
have to have prices that are locked in
for a year or the range of medicines
they will cover locked in for a year?

When you look at what happened, un-
fortunately, this is the legislative proc-
ess at its worst. Unfortunately, for
somebody who came here wanting des-
perately to make sure that we are pro-
viding low-cost medicine for everybody
through various means but certainly
for our seniors, this was an extremely
disturbing process that occurred that
resulted in this new law.

The reality is while we were negoti-
ating on the Senate floor, the head of
the Centers for Medicare and Medicaid
was at the same time negotiating him-
self a job with a pharmaceutical indus-
try. We now know that at least 10 peo-
ple from the administration working in
Medicare and Medicaid have now gone
out to work with the industry. We also
know that in the House, one of the
committee chairs, at the same time he
was negotiating this bill, was negoti-
ating a salary for himself of $2.5 mil-
lion to go to work for PhRMA, which is
a lobbying arm for the brandname
pharmaceutical industry. That is out-
rageous. When we talk about reform,
when we talk about what needs to be
done here, we need to start with that.
That is the kind of thing that, in fact,
we address in our honest government
bill that has been passed and submitted
by the Democrats in the Senate. We
need to deal with that.

But the reality is we have a bill that
was written for the interests of people
in the industry, not for seniors and the
disabled in this country, and not for
the taxpayers either.

When you lock in the biggest prices
possible, you are not looking out for
taxpayers’ interests any more than
looking out for the interests of seniors
or the disabled. This needs to be fixed.
There needs to be a sense of urgency
about this.

I know at home there is an outrage
about this. This needs to be fixed.
There are those potentially who can be
helped by this bill. I hope everybody
who can receive assistance under this
new benefit will be able to wade
through the bureaucracy and figure out
or have somebody help them get some
help for themselves. Every day, there is
a sense of urgency for people, but we
have to fix this overall.

In my book, we need to start over
and get this right and decide we are
going to worry about the person right
now, at almost 7 o’clock tonight, on a
Wednesday night, who has probably
had dinner already and is sitting down
maybe deciding what medicine they
take tonight—or do I have my pills for
tomorrow? Do I cut them in half so
they will last longer? Maybe I can take
them every other day. Maybe I am a
wife whose husband takes the same
blood pressure medicine and can share,
even though it is dangerous for your
health to do that.
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This is the United States of America.
We can do better than that. We can do
better than a Medicare bill that costs
too much and provides too little and
does not put Americans first. We can
do better than that.

My colleagues on this side of the
aisle stand ready and are going to
speak out every single day to create a
sense of urgency about getting this
done. We need to work together.
Things only happen when we work to-
gether on a bipartisan basis. We need
to do that. But we cannot let another
month or two go by without having
fixed the things that are right in front
of us. We can’t let time go by and not
have dealt with the issues that lock
people into a system that can raise
their prices and take away their medi-
cine while they have to continue to
pay. That is outrageous.

There is a better way to do this
through Medicare. That is the way it
should have been done from the very
beginning. There is absolutely no rea-
son we can’t go back and get this right.

I hope everyone who cares about this
issue will be speaking out, will do ev-
erything they can to raise this issue
and call on us to act and get this right.
This is not the finest hour of this Con-
gress or this administration. We can do
much better than what has been done.

I am going to continue to do every-
thing in my power to both fix this in
the short run for people and then make
sure we have a real prescription drug
benefit for people as we go forward.
Medicine isn’t a frill. This is about life
and death for too many people. We
need to go back and get this right. I am
hopeful that, working together, we
will.

Thank you, Mr. President.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. COBURN. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. COBURN. Mr. President, I want
to speak a few minutes after hearing
the Senator from Michigan. I thought,
first of all, her accusations have to be
answered. First of all, she made a fair-
ly serious charge on a friend of mine,
the Congressman from Pennsylvania,
Bucks County, Jim Greenwood, and im-
plied that not only was his vote and his
work in trying to secure prescription
drugs for seniors part of a deal with the
pharmaceutical industry, which I think
there is no foundation for whatever,
and I believe it also probably is in very
poor taste for this Senate to start
hanging out people who have left and
demeaning their name on the basis of
whom they go to work for. If we count-
ed on both sides, we would find plenty
of ammunition to do that. I think that
is probably not the decorum of the Sen-
ate. I hope we will not hear that again.

I have lots of differences with former
Congressman Greenwood in terms of
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social issues, but I have always found
him to be an honorable man, above
board and straightforward in both his
intellect and the way he carried him-
self. To disadvantage his reputation
the way that was done I find uncon-
scionable.

No. 2, the Senator from Michigan did
run a campaign on lowering prescrip-
tion drugs. Her campaign was increased
competition and reimportation, as well
as Government control of every aspect
of the pharmaceutical industry to
lower the prices.

The program this country has I
would not have supported. I do not be-
lieve it is the Government’s role for us
to supply to seniors in this country,
but this program will supply drugs at
half the cost of what most seniors who
have been paying for their prescription
drugs pay. To scare seniors into think-
ing they have a prescription drug pro-
gram and they will not have one in 2
months or 2 weeks or 6 months is the
type of tactic that undermines the in-
tegrity of this Senate and is one of the
reasons people in this country are los-
ing confidence in elected representa-
tives. Quite frankly, the difference is
going to be a lot of seniors today are
having medicines they would not oth-
erwise have.

I don’t like it, but it is understand-
able, and we must recognize any pro-
gram of this magnitude, when it starts,
is going to have trouble. They are hav-
ing far less problems now. The vast ma-
jority of people and the vast majority
of pharmacists are not having a prob-
lem with the program. It will still have
some bugs for the next couple of
months. It will get better every month.

The goal of the program was to make
sure those people who were choosing
between food and medicine did not
have to make that choice. Even though
I'm not a fan of this program, it is ac-
complishing its goals. To scare seniors
with this tactic, to try to scare seniors
into thinking something they have now
will go away, is unconscionable and is
beyond the decorum of the Senate.

I yield the floor.

Mr. LEAHY. Mr. President, as one of
the authors of the original USA PA-
TRIOT Act, as someone who voted to
reauthorize an improved version of the
act back in July 2005, and as an Amer-
ican concerned with our security, I am
glad that we are making progress, but
I have some misgivings about the bill
being considered today. I will vote to
proceed and hope there is an oppor-
tunity to improve the bill and the PA-
TRIOT Act reauthorization even fur-
ther.

I believe that the PATRIOT Act pro-
vides important and valuable tools for
the protection of Americans from ter-
rorism. These matters should be gov-
erned by law and not by whim. Legisla-
tive action should be the clear and un-
ambiguous legal footing for Govern-
ment powers.

I am glad that the sunsets that Con-
gressman Armey and I insisted be in-
cluded in the 2001 act brought about re-
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consideration and some refinement of
the powers authorized in that measure.
Those sunsets contributed to congres-
sional oversight. Without them I ex-
pect the Bush administration would
have stonewalled our requests for in-
formation and for review of the way
they were implementing the statute.
The sunsets were the reason we have
been going through a review and re-
newal process over the last few
months. Now the challenge to Congress
is to provide the effective oversight
that will be needed in the days ahead
and to ensure that there is effective
court review of actions that affect the
rights of Americans.

Several specific provisions of this bill
reflect modest improvement over both
the original PATRIOT Act and the re-
authorization proposal initially pro-
duced by the House-Senate conference.
It is with these improvements in mind
that I will support Senator SUNUNU’s
bill.

These improvements, like those con-
tained in the conference report, were
hard won. The Bush administration
pursued its usual strategy of demand-
ing sweeping Executive powers and re-
sisting checks and balances. As usual,
it was short on bipartisan dialogue and
long on partisan rhetoric. And as
usual, the Republican majorities in the
House and Senate did their utmost to
follow the White House’s directives and
prevent any breakout of bipartisan-
ship. But a ray of bipartisanship did
break out, and this reauthorization
package is the better for it.

Senator SUNUNU’s bill modifies a pro-
vision I objected to that would have re-
quired American citizens to tell the
FBI before they exercise their right as
Americans to seek the advice of coun-
sel. Chairman SPECTER and I worked
together to correct this provision and
Senator SUNUNU has improved it fur-
ther. I commend his efforts in this re-
gard.

Another important change provided
by the Sununu bill builds upon another
objection I had and an idea I shared
with him to ensure that libraries en-
gaged in their customary and tradi-
tional activities not be subject to na-
tional security letters as Internet serv-
ice providers. This is a matter I first
raised and feel very strongly about. I
commend Senator SUNUNU for the
progress he has been able to make in
this regard. The bill is intended to clar-
ify that libraries as they traditionally
and currently function are not elec-
tronic service providers, and may not
be served with NSLs for business
records simply because they provide
Internet access to their patrons. Under
this clarification, a library may be
served with an NSL only if it functions
as a true Internet service provider, as
by providing services to persons lo-
cated outside the premises of the li-
brary, but this is an unlikely scenario.
In most if not all cases, if the Govern-
ment wants to review library records
for foreign intelligence purposes, it
will need a court order to do so. The
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language I proposed to Senator SUNUNU
in this regard was less ambiguous than
that to which the Bush administration
would agree. Still, my intent, Senator
SUNUNU’s intent, and the intent of Con-
gress in this regard should be clear. It
is to strengthen the meaning and en-
sure proper implementation of this pro-
vision that I will support this bill. As a
supporter, I trust my intent will in-
form those charged with implementing
the bill and reviewing its proper imple-
mentation.

It is regrettable that the Bush ad-
ministration would not engage all of us
in a bipartisan conversation on ways
we could improve the bill. The White
House Counsel only spoke to the Re-
publican Senators. In that setting,
they negotiated to achieve what they
viewed as improvements. It is less than
we would have liked. I know that the
Republican Senators who worked on
this bill were well intentioned and I
commend their efforts. Regrettably, I
note that one set of changes included
in this bill I strongly oppose.

The Bush administration has used
the last round of discussions with Re-
publican Senators to make the gag
order provisions worse, in my view, by
forbidding any challenge for one year.
The Bush administration has simply
refused to listen to reason on this and
insists on this thumb on the scale of
justice. In addition, the bill continues
and cements into law procedures that,
in my view, unfairly determine chal-
lenges to gag orders. The bill allows
the Government to ensure itself of vic-
tory by declaring that, in its view, dis-
closure ‘‘may’’ endanger national secu-
rity or ‘“may’ interfere with diplo-
matic relations. This is the type of pro-
vision to which I have never agreed in
connection with national security let-
ters or section 215 orders. It will serve
to prevent meaningful judicial review
of gag orders and, in my view, is wrong.

I will continue to work to improve
the PATRIOT Act. I will work to pro-
vide better oversight of the use of na-
tional security letters and to remove
the un-American restraints on mean-
ingful judicial review. I will seek to
monitor how sensitive personal infor-
mation from medical files, gun stores,
and libraries are obtained, used, and re-
tained. While we have made some
progress, much is left to be done.

In 2001, I fought for time to provide
some balance to Attorney General
Ashcroft’s demands that the Bush ad-
ministration’s antiterrorism bill be en-
acted in a week. We worked hard for 6
weeks to make that bill better and
were able to include the sunset provi-
sions that contributed to reconsider-
ation of several provisions over the last
several months. Last year I worked
with Chairman SPECTER and all the
members of the Judiciary Committee
and the Senate to pass a reauthoriza-
tion bill in July. As we proceeded into
the House-Senate conference on the
measure, the Bush administration and
congressional Republicans locked
Democratic conferees out of their de-
liberations and wrote the final bill.
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That was wrong. In December, working
with a bipartisan group of Senators, we
were able to urge reconsideration of
that final bill. Senators SUNUNU and
CRAIG were able to use that oppor-
tunity to make some improvements. I
commend them for what they were able
to achieve and hope that my support
for their efforts has been helpful. I wish
that along the way the Bush adminis-
tration had shown a similar interest in
working together to get to the best law
we could for the American people.
When the public’s security and liberty
interests are at stake, it seems espe-
cially prudent and compelling to me
that every effort should be made to
proceed on a bipartisan basis toward
constructive solutions. Instead, the
White House has chosen once again to
try to politicize the situation.

Since the conference was hijacked, I
have tried to get this measure back on
the right track. We have been able to
achieve some improvements, and that
is no small feat given the resistance by
this White House to bipartisan sugges-
tions. I regret that this bill is not bet-
ter and that the intransigence of the
Bush administration has prevented a
better balance and better protections
for the American people. I will con-
tinue to work to provide the tools that
we need to protect the American peo-
ple. I will continue to work to provide
the oversight and checks needed on the
use of Government power and will seek
to improve this reauthorization of the
PATRIOT Act.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. I understand an
agreement has been reached to have
the cloture vote on the motion to pro-
ceed tomorrow morning and then a clo-
ture vote on the bill on that Tuesday
after we return from the recess.

I point out the agreement essentially
implements the schedule that would
have been followed had I required the
Senate to go through all the procedural
hoops necessary to reach a vote on the
White House deal. It, of course, main-
tains the 60-vote threshold for passing
this legislation.

I thank the two leaders for working
with me. I have no desire to inconven-
ience my colleagues or force votes in
the middle of the night, as I under-
stand the majority leader was threat-
ening.

I have been trying all day to get an
agreement to allow debate and votes on
a small number of amendments to this
bill. I do not understand what the ma-
jority leader is afraid of or concerned
about in rejecting this reasonable re-
quest. So while I do not object to the
agreement that will be propounded in a
few minutes, I hope once we are on the
bill tomorrow, I will be able to offer
amendments and have them voted on.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.
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Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. Mr. President, we are at
a continuation of a sequence of events
which has resulted in a lot of delay, a
lot of postponement, really reflecting
these insufferable attempts to put off
the Nation’s business with obstruction
and stalling. It is disturbing to me be-
cause we have so many issues to ad-
dress in securing America’s future, se-
curing America’s future in terms of se-
curity, securing America’s future when
it comes to looking at health care
issues, education issues, securing
America’s prosperity as we look at
competition and innovation and things
we can do to invest in math and
science education, and making us more
competitive and creating jobs with re-
spect to China and India.

There are so many issues, many of
which were outlined by the President
of the United States in the State of the
Union Address. Yet we are going
through this stall ball, which is re-
flected now on the PATRIOT Act,
where we have the PATRIOT Act reau-
thorization being filibustered by the
Democrats, which started in December
when we had a filibuster on the reau-
thorization, and the filibuster now on
the motion to proceed. Now, with that
continued postponement and filibuster,
there is no way to complete this reau-
thorization of the PATRIOT Act before
we go on recess. There is no way to do
it using the tools of the Senate, using
the tools of the filibuster.

And a filibuster I can understand if
you are shaping the bill or if the out-
come is not absolutely predetermined.
But the outcome here is absolutely pre-
determined. There will be over-
whelming support in this body for this
bill. It is important to the safety and
security of the American people. It
breaks down barriers between the in-
telligence community and our law en-
forcement community, and it does so
protecting the civil liberties of Ameri-
cans.

There is overwhelming support. The
outcome is determined. Yet we have
been in a quorum call for most of the
day, and using the rules of the Senate.
Again, people say: Well, if it is a fili-
buster, why aren’t people talking all
the time? With the rules of the Senate,
you do not have to be talking, but you
control the Senate in terms of time.
With that, we are able to file cloture
motions, and then you wait another 30
hours, and it is a series of cloture mo-
tions, which stretches the time out,
again, really wasting precious time on
the floor of the Senate when we should
be governing, answering, responding to
the problems of everyday Americans,
the challenges of everyday Americans.

Looking at what we have gone
through recently, for example, the pen-
sions bill, we passed the pensions bill
on November 16, 2005, with a vote of 97
to 2, overwhelming support. I asked the
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Democrats to appoint conferees on De-
cember 15 of last year. I asked them to
appoint conferees again, renewing that
request on February 1. I have been in
continued conversation and discussions
with the Democratic leadership. Again:
Not yet, postponement. We know the
issues pertaining to the pensions bill.
We can’t respond until we can get to
conference. The House is ready with
conferees, but we can’t go to con-
ference until we appoint conferees. Yet
once again, those names are not given.

I have been in discussion with the
Democratic leader. I understand we
will be able to appoint conferees in the
next 24 hours or so. But it is the pat-
tern of postponement, delay, obstruc-
tion, and stopping the Nation’s busi-
ness that disturbs me.

The asbestos bill, I said long ago that
we would spend this period on asbestos.
We were forced by the other side of the
aisle to file cloture on the motion to
proceed just to get on that bill, a bill
that does address victims who are suf-
fering from asbestos-related disease
and who are not being compensated
fairly. We voted in favor of cloture 98
to 1. Then we had delayed consider-
ation of the bill by 3 days by forcing
cloture, and then we had insistence on
a day of debate only—again, postpone-
ment.

The Alito nomination ended up being
successful; the advice and consent was
carried out. But once again, there was
a week delay beyond which we had
worked out a time line before we could
bring the Alito nomination to the
floor.

Earlier this week and over the last
couple of weeks, we have had to deal
with the tax reconciliation bill to go to
conference. The Democrats forced the
Senate to consider the bill three sepa-
rate times just to get to conference. We
had 20 hours of debate the first time,
with 17 rollcall votes, and then we had
another 20-hour Ilimitation, with 7
more rollcall votes. Then we had a se-
ries of votes yesterday morning on mo-
tions to instruct before we get to con-
ference. All of that didn’t change the
bill at all. These are nonbinding mo-
tions to instruct—but again, another
manifestation of stalling, postponing,
delaying.

It is frustrating because whether it is
the tax relief bill or the Alito nomina-
tion or the asbestos bill or the pensions
bill or, now, the PATRIOT Act, it is a
pattern that, if we are going to be
working together in the Nation’s inter-
est, we cannot continue over the course
of the year; otherwise, we will not get
anything done when we do have chal-
lenging problems with health -care
costs too high, things that we can do
on education in terms of math and
science, making our country and our
students more competitive in the fu-
ture, addressing issues surrounding
funding our military.

So with that, I plead to my col-
leagues on both sides of the aisle to
work together to make progress. Let’s
be doing what we are supposed to be
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doing and that is governing in the Na-
tion’s interest.

Mr. President, I ask unanimous con-
sent that the cloture vote on the pend-
ing motion to proceed occur at 10:30
a.m. tomorrow with the mandatory
quorum waived; provided further that
if cloture is invoked, notwithstanding
rule XXII, the Senate proceed imme-
diately to the bill; I further ask con-
sent that if a cloture motion is filed on
the bill during Thursday’s session, then
that cloture vote occur at 2:30 p.m. on
Tuesday, February 28; provided further
that if cloture is invoked on the bill,
then at 10 a.m. on Wednesday, March 1,
the bill be read a third time and the
Senate proceed to a vote on the bill
with no intervening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
MORNING BUSINESS

Mr. FRIST. Mr. President, I ask
unanimous consent that there now be a
period of morning business with Sen-
ators permitted to speak for up to 10
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ENERGY

Mr. DORGAN. Mr. President, I will
spend a few minutes talking about en-
ergy.

There was a letter to the editor in
the Wall Street Journal, I believe, this
morning or yesterday morning, re-
sponding to an editorial where I had
given a response to an editorial. The
writer to the Wall Street Journal was
taking me to task for saying there is
not a ‘‘free market’’ in energy or in oil.
My point was there is no free market
in oil. He said he doesn’t know what I
have been drinking or where I got these
thoughts. He said there is a free mar-
ket in oil.

Let me describe all of this in the con-
text of President Bush’s State of the
Union Address in which he suggested
that we are ‘“‘addicted” to oil and we
need to move toward greater independ-
ence with respect to oil, especially
coming from off our shores.

First, on the subject of a free mar-
ket, there is no free market in oil. A
substantial portion of oil comes from
halfway around the world, under the
sand in the Middle East, in Saudi Ara-
bia, Kuwait, Iraq, and Iran. A substan-
tial part of the world supply of oil
comes from that region. And those
OPEC ministers, having formed a car-
tel, sit around a room and decide how
much they are going to pump and at
what price. That is a cartel. Cartels are
the antithesis of the free market sys-
tem. Yet the OPEC countries have this
cartel, produce a great amount of oil,
and they decide how they are going to
manipulate price and supply. That is
No. 1.

No. 2, you have the large oil compa-
nies, bigger and much stronger because
of the blockbuster mergers in recent
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decades, especially in the last one.
These o0il companies used to be one
company, and now they are a company
with several names, such as
ExxonMobil. That used to be Exxon,
and that used to be Mobil. They de-
cided to fall in love and get married,
and now it is ExxonMobil. Last year,
ExxonMobil made $36.1 billion—the
highest profit ever recorded in cor-
porate America. ExxonMobil.

Then there is Chevron-Texaco. It
used to be Chevron, and there was Tex-
aco. They discovered they liked each
other and they got hitched, making it
Chevron-Texaco.

And then we have ConocoPhillips,
which used to be separate companies.
Once they decide to marry up and
merge, they save all these names.

So there is ExxonMobil, Chevron-
Texaco, and ConocoPhillips. Maybe
some day they will all merge, and when
you put them all together, they will be
ExxonMobil ChevronTexaco Conoco-
Phillips—just one company. The block-
buster mergers mean these companies
are bigger, stronger, and have greater
capacity to influence the marketplace.

So you have the OPEC ministers in a
closed room talking about supply and
price and how they affect supply and
price and the manner in which they
want to affect it. You have the oil com-
panies, larger and stronger, having
more muscle to influence the market-
place. And third, you have the futures
market. The futures market, rather
than simply providing liquidity for
training, has become an orgy of specu-
lation. So those three things are what
determine the price of oil and the price
of gasoline. It has very little to do with
the so-called free market. Yet we hear
all these people talk about the free
market.

Do you think it is the free market
that gives us a company such as
ExxonMobil, with profits of $36.1 bil-
lion last year? That is not a free mar-
ket. That is the price of oil which is
somewhere between $60 and $70 a bar-
rel. That is up from $40 a barrel aver-
age price of the year before, at which
point this company had the highest
profits in their history. So it went
from an original price of $40 a barrel to
over $60 a barrel, and the company had
no additional expenses at all. That
price went to that level and it stayed
relatively at that level, and it has dra-
matically boosted the profits of all of
these o0il companies—Shell, $25.3 bil-
lion; B.P., $22.3 billion; $36.1 billion for
ExxonMobil.

Listen, all the gain is here with the
big o0il companies and the OPEC coun-
tries. All the gain is here, and all the
pain is on the side of the consumers,
people trying to heat their home in the
winter, people driving to the gas pump
trying to figure out how much it is
going to take to fill up their tank.
They are paying the higher prices, and
all that goes into these coffers, higher
profits. And that is sent also to the
OPEC countries.

The President talks about an addic-
tion to oil. I would use that term. We
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are hopelessly addicted to oil. I don’t
suggest that we have an oil anonymous
organization where we show up on
Wednesday nights and confess that we
drove our Humvee 10 blocks to pick up
a bagel. What do we confess to? Well,
we have a 6,000-pound vehicle and we
decided we needed to run an errand to
buy a piece of ribbon. That is not what
I suggest, nor is it what I expect the
President suggest.

Addiction to oil. Let’s think about
that. We suck 84 million barrels of oil
out of this Earth every day. Every sin-
gle day, 84 million barrels are sucked
out of the Earth. One-fourth of it, 21
million barrels of oil, goes to this coun-
try, the United States of America. We
use fully one-fourth of all the oil that
is extracted from this planet every sin-
gle day. Sixty percent of all that oil we
use in this country comes from off our
shore, and much of it from troubled
parts of the world. If, God forbid, some-
thing should happen to the supply of
oil from Saudi Arabia tomorrow, we
would have a huge problem.

Our economy is, in fact, attached to
the ability to get oil from other parts
of the world that are very troubled
parts of our planet. If terrorists, for
some reason, interdicted the supply of
oil, shut off the supply of oil tomorrow
morning, our economy would be in deep
trouble. Obviously, there are national
security interests here. Does it make
sense from a national security stand-
point to have the American economy
running on 60-percent foreign oil, much
of it coming from troubled parts of the
world? The answer to that is no. Of
course not. So in addition to national
security issues, you have the issue of
the unfairness, of huge profits for the
major oil companies, huge profits for
the OPEC countries, Saudi Arabia, Ku-
wait and others, and then substantial
pain for people, many of whom can’t af-
ford it, pain in the form of higher
prices.

Energy independence: That is the
watchword. Energy independence, they
say. What does all this mean? Let me
go back for a moment to January 13,
2002. January 13, 2002 is the day the
Ambassador for Saudi Arabia showed
up at the White House in the Oval Of-
fice. Prince Bandar, the Saudi Ambas-
sador, was then told at a meeting in
the White House on January 13 that
this country was going to attack Iraq,
invade the country of Iraq. It is inter-
esting that not until the next day did
the President notify the U.S. Secretary
of State.

On January 13, at a meeting in the
Oval Office—and again, this comes
from Bob Woodruff’s book ‘“Bush at
War’’—the President called in and noti-
fied the Saudi Ambassador to the
United States that we were going to
war with Iraq. The following day, the
President notified his own Secretary of
State that he had made a decision to
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