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The PRESIDING OFFICER. The Sen-
ate will now proceed to the consider-
ation of S. 397, which the clerk will re-
port.

The assistant legislative clerk read
as follows:

A Dbill (S. 397) to prohibit civil liability ac-
tions from being brought or continued
against manufacturers, distributors, dealers,
or importers of firearms or ammunition for
damages, injunctive or other relief resulting
from the misuse of their products by others.

The PRESIDING OFFICER. The ma-
jority leader.

CLOTURE MOTION

Mr. FRIST. Mr. President, yesterday,
as everyone knows, we invoked cloture
on the motion to proceed to this under-
lying legislation with a vote of 66 to 32.
Although we are now proceeding to the
substance of the bill, it has been made
clear that the bill will be subjected to
a filibuster. While we respect a Sen-
ator’s right to debate this liability, it
is apparent that a cloture vote will be
needed to ultimately bring this very bi-
partisan bill to a final vote. For that
reason, I send a cloture motion to the
desk.

The PRESIDING OFFICER. The clo-
ture motion having been presented
under rule XXII, the Chair directs the
clerk to read the motion.

The legislative clerk read as follows:

CLOTURE MOTION

We the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, do hereby
move to bring to a close, debate on the mo-
tion to proceed to Calendar No. 15, S. 397: A
bill to prohibit civil liability actions from
being brought or continued against manufac-
turers, distributors, dealers, or importers of
firearms or ammunition for damages, injunc-
tive or other relief resulting from the misuse
of their products by others.

Bill Frist, George Allen, Larry E. Craig,
Craig Thomas, Michael B. Enzi, Jeff
Sessions, Kit Bond, Lamar Alexander,
Mitch McConnell, Sam Brownback,
Tom Coburn, Richard Burr, John

Senate

McCain, Richard Shelby, Saxby Cham-
bliss, John Ensign, Chuck Hagel.

Mr. FRIST. Mr. President, this vote
can technically ripen as early as 1 a.m.,
not tomorrow but the next day, Friday
morning. I am not certain at this point
if we will vote then or later that morn-
ing. I will continue and want to con-
tinue to consult with my colleagues on
the schedule.

As we just discussed on the Senate
floor, we have a lot of business to ac-
complish over the next several days.
We have the energy conference report,
the highway conference report, the In-
terior bill, the veterans health money
attached, a number of nominations.
Therefore, I hope that when cloture is
invoked, we can find a way to bring
this bill to a final vote so that we can
expedite some of these other very im-
portant issues.

AMENDMENT NO. 1605

Having said that, I now send an
amendment to the desk and ask for its
consideration.

The PRESIDING OFFICER.
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from Tennessee [Mr. FRIST],
for Mr. CRAIG, proposes an amendment num-
bered 1605.

Mr. FRIST. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To amend the exceptions)

On page 10, line 5, strike ‘“‘or’’ and all that
follows through line 16 and insert the fol-
lowing:

(v) an action for death, physical injuries or
property damage resulting directly from a
defect in design or manufacture of the prod-
uct, when used as intended or in a reason-
ably foreseeable manner, except that where
the discharge of the product was caused by a
volitional act that constituted a criminal of-
fense then such act shall be considered the
sole proximate cause of any resulting death,
personal injuries or property damage; or

Mr. FRIST. I ask for the yeas and
nays.

The

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

AMENDMENT NO. 1606 TO AMENDMENT NO. 1605

Mr. FRIST. I now send a second-de-
gree amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Tennessee [Mr. FRIST]
proposes an amendment numbered 1606 to
amendment No. 1605.

Mr. FRIST. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

Mr. KENNEDY. I object.

The PRESIDING OFFICER. Objec-
tion is heard. The clerk will read the
amendment.

The legislative clerk read as follows:
(Purpose: To make clear that the bill does

not apply to actions commenced by the At-

torney General to enforce the Gun Control

Act and National Firearms Act)

At the end, insert the following:

(vi) an action or proceeding commenced by
the Attorney General to enforce the provi-
sions of chapter 44 of title 18, United States
Code, or chapter 53 of the Internal Revenue
Code of 1986.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, the ac-
tions that have just taken place have
put us on S. 397, the Protection of Law-
ful Commerce in Arms Act. Earlier this
morning, I submitted for the RECORD
some now 67 cosponsors, which dem-
onstrates that this bill is clearly very
bipartisan legislation, supported by a
Republican and Democrat majority in
the Senate.

The actions the leader has just taken
to file cloture would allow the cloture
motion to ripen by as early as 1 a.m.
Friday morning. Amendments have
just been filed by the leader, and we
will begin the process of debate on this
important legislation.

With that in mind, if this bill and
this debate seem familiar to any of us,
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it should, because the Senate debated a
very similar measure a little over a
year ago. At that time, we had a full
debate over a number of days. It is
worth noting that the Senate defeated
every amendment addressing the ac-
tual substance of the bill. However, op-
ponents succeeded in attaching a cou-
ple of unrelated poison-pill amend-
ments that ultimately caused the bill
to fail.

The need for this legislation is very
real. Over the course of yesterday and
today, some of us have expressed what
we believe is the urgency of this legis-
lation. The Protection of Lawful Com-
merce in Arms Act would stop junk
lawsuits that attempt to pin the blame
and the cost of criminal behavior on
businesspeople who are following the
law and selling a legal product. In fact,
the one consumer product where access
is protected by nothing less than our
Constitution itself is our firearms, and
that is exactly what is at stake today:
the right of law-abiding American con-
sumers, American citizens, to have ac-
cess to a robust and productive mar-
ketplace in the effective manufac-
turing and sale of firearms.

This bill responds to a series of law-
suits filed primarily by municipalities
to shift the financial burden for crimi-
nal violence onto the law-abiding busi-
ness community. These suits are based
on a variety of legal theories. We heard
some of them expressed by opposition
to this bill earlier in the day seeking to
hold gun manufacturers and sellers lia-
ble for the cost of injuries caused by
people over whom they have no con-
trol—criminals who choose to use fire-
arms illegally.

This is a bipartisan bill, as I men-
tioned. Let me acknowledge my pri-
mary Democrat sponsor, Senator MAX
BAucus of Montana, and thank him for
his work on this initiative. Senator
BAucus and I introduced this bill in
February, and more than half of the
Senate, both Republicans and Demo-
crats, have now joined us since it was
formally introduced in its final form.

Earlier in the day, I inserted into the
RECORD all of those who are now co-
sponsors. This range of cosponsorship
reflects extraordinary, widespread sup-
port that crosses party and demo-
graphic lines and covers the spectrum
of political ideologies represented in
the Senate. It demonstrates a strong
commitment by a majority of this body
to take a stand against a trend toward
predatory litigation that impugns the
integrity of our courts, threatens a do-
mestic industry that is critical to our
national defense, jeopardizes hundreds
of thousands of good-paying jobs of
hard-working men and women across
America, and puts at risk the access
Americans have to a legal product used
for hundreds of years across the Nation
for lawful purposes such as recreation
and, most important, self-defense.

I have used the term ‘‘junk law-
suits,” and I wish to make very clear
to everyone listening to this debate
that I do not mean any disrespect in
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any way whatsoever to the victims of
gun violence who might be involved in
these actions. Although their names
are sometimes used in these lawsuits,
they are not the people who came up
with the notion of going after the in-
dustry instead of going after the crimi-
nals responsible for the injuries or the
loss of life of their loved ones. That no-
tion originated with bureaucrats, anti-
gun advocates and the lawyers who
work with them.

Victims, including their families and
communities, deserve our support and
compassion, not to mention our insist-
ence on an aggressive law enforcement
effort that puts punishment where it
ought to be rendered—to the criminal.

In the nearly 6 years of the Bush ad-
ministration, death by guns and crime
in which guns were used in the com-
mission of that crime have plummeted.
Why? Because this Justice Department
has gone after the criminal and not the
law-abiding citizen.

It is the criminal who acts illegally.
It is the criminal who ought to be pros-
ecuted. But somehow, some who are in-
volved in this movement have a tre-
mendously distorted idea that the per-
son who produces a legal product and
sells that legal product somehow is re-
sponsible because they just should have
known that product might fall into the
hands of a criminal and might cost
someone their life.

If those laws need to be toughened or
if law enforcement efforts need to be
improved, then the proper source of
help is legislators and governments to
ensure the tightening of the laws and
not the courts and certainly not law-
abiding businesses or workers who had
nothing to do with those who were vic-
timized by the criminal element of this
country.

No. These junk lawsuits do not target
the responsible party in those terrible
crimes. This is predatory legislation,
looking for a convenient deep pocket
to pay for somebody else’s criminal be-
havior, and by every definition it
therefore deserves to be called a junk
lawsuit. If one wants to stand on the
floor and defend that kind of action in
the courts of America, so be it. I be-
lieve in the democratic process. But
Americans get it, they clearly under-
stand it, and so do Senators, and that
is why now 67 Senators support this
legislation. These are junk lawsuits be-
cause they are driven for political mo-
tives to hobble or bankrupt the gun in-
dustry as a way of controlling guns.

For decades, anti-gunners have come
to the Senate floor or the House with
one scheme or one idea after another,
and the American people, based on
what they believe strongly to be their
constitutional rights, have rejected
this. Now the anti-gun community at-
tempts once again to come through the
back door of the Congress by going in
through the front door of the court-
house. It simply has not worked, and it
will not work.

But there is another motive in mind.
By definition, the legislation we are
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considering today aims to stop law-
suits that are trying to force the gun
industry to pay for the crimes of people
over whom they have no control.

I used an analogy last year. I will use
it again today. It is like saying to GM,
General Motors, or any car manufac-
turer that because somebody buys
their car and gets drunk and gets in
that car and kills someone out on the
road, gee whiz, they should have known
that a drunk would drive that car, and
therefore they should never have pro-
duced it, and therefore they are liable.
For years, I have always understood
that there are some in our society who
say no one is responsible for their ac-
tion, no one should be held responsible
for their action, and that is an under-
lying core of the debate we are talking
about or the issue we are talking about
today.

Let me stop a minute and make sure
everyone understands the limited na-
ture of the bill. Some will argue it dif-
ferently, but I would argue those who
argue it differently are trying to ex-
pand the definition of what we believe
to be very clear within the legislation.
What this bill does not do is as impor-
tant as what it does do. This is not a
gun industry immunity bill. I think I
have already heard that said since the
clock tolled 12 noon. This bill does not
create a legal shield for anybody who
manufactures or sells a firearm. It does
not protect members of the gun indus-
try from every lawsuit or legal action
that could be filed against them. It
does not prevent them from being sued
for their own misconduct.

This bill only stops one extremely
narrow category of lawsuits, lawsuits
that attempt to force the gun industry
to pay for the crimes of third parties
over whom they have no control. We
have tried to make that limitation as
clear as we possibly can and in several
ways. For instance, section 2(b) of the
bill says its No. 1 purpose is:
to prohibit causes of action against manufac-
turers, distributors, dealers and importers of
firearms or ammunition products and their
trade associations for the harm solely caused
by the criminal or unlawful use or misuse of
firearms products or ammunition products
by others when the product functions as de-
signed and intended.

We have also tried to make the bill’s
narrow purpose clear by defining the
kind of lawsuit that is prohibited. Sec-
tion 5 defines the one and only kind of
action prohibited by this bill as fol-
lows:

[A]. . . civil action or proceeding or an ad-
ministrative proceeding brought by any per-
son against a manufacturer or seller of a
qualified product, or a trade association, for
damages, punitive damages, injunctive or de-
claratory relief, abatement, restitution,
fines, or penalties, or other relief resulting
from the criminal or unlawful misuse of a
qualified product by the person or a third
party. . . .

We have also tried to make the nar-
row scope of the bill clear by listing
specific kinds of lawsuits that are not
prohibited. Section 5 says they include
actions for harm resulting from defects
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in the firearm itself when used as in-
tended—in other words, a faulty prod-
uct—that is, product liability suits; ac-
tions based on negligence or negligent
entrustment; or breach of contract.

Furthermore, if someone has been
convicted under title 18, section 924(h)
of the U.S. Code or comparable State
law—in plain English, that means
someone who has been convicted of
transferring a firearm knowing that
the gun will be used in the commission
of a crime of violence or drug traf-
ficking—that individual is not shielded
from civil lawsuits by anybody harmed
by that firearm transfer.

I am not quite sure how much more
clearly we can make the law.

Finally, this bill does not protect any
member of the gun industry from law-
suits for harm resulting from any ille-
gal actions they have committed. Let
me repeat it. If a gun dealer or manu-
facturer violates the law, this bill is
not going to protect them from a law-
suit brought against them for harm re-
sulting from that misconduct. Section
5 further explains that this includes,
but is not limited to, the situation in
which these parties falsify the firearms
records they are required to keep under
Federal or State law or knowingly fail
to make appropriate entries into those
records or if they worked with others
in making false statements about the
lawfulness of the selling of firearms.

You will hear arguments on the floor
about certain gun dealers and that we
are now holding them harmless, even
though on the surface of the argument
it appears they violated the law. Let
me again say, as I said, if in any way
they violate State or Federal law or
alter or fail to keep records that are
appropriate as it relates to their inven-
tories, they are in violation of law.
This bill does not shield them, as some
would argue. Quite the contrary. If
they have violated existing law, they
violated the law, and I am referring to
the Federal firearms laws that govern
a licensed firearm dealer and that gov-
ern our manufacturers today.

Another example of conduct that
would not be shielded from a civil law-
suit under this bill is the case in which
the manufacturer or seller aided, abet-
ted or conspired with any other person
to sell firearms or ammunition if they
knew or had reasonable cause to be-
lieve that the purchaser intended to
use those products for the furtherance
of a crime.

How clear can you get? If a manufac-
turer or a federally licensed firearms
dealer knew they were selling to some-
body who had criminal intent in mind
for the use of the weapon, the firearm
they just purchased, they are in viola-
tion of the law and it does not protect
them. This is not a shield to do just
that.

What I have listed for the conven-
ience of my colleagues is all spelled out
in title V of the bill. For those who
question it, read it. If you don’t under-
stand it, get your lawyer and read it
again because we worked overtime to
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make this as clear as it possibly can be
made. Again, this is a rundown of the
universe of lawsuits against members
of the firearms industry that would not
be stopped by this narrowly targeted
bill.

What all these nonprohibited law-
suits have in common is that they in-
volve actual misconduct or wrongful
actions of some sort by a gun manufac-
turer, a seller or a trade association.
Whether you support or oppose the bill,
I think you can all agree that individ-
uals should not be shielded from the
legal repercussions of their own lawless
acts. The Protection of Lawful Com-
merce in Arms Act expressly does not
provide such a shield.

I am going to repeat this because
some opponents continue to
mischaracterize the bill. My guess is,
in the closing arguments on Friday of
this week, that mischaracterization
will continue. This is not a gun indus-
try immunity bill. It prohibits one
kind of lawsuit, a suit trying to fix the
blame of a third party’s criminal acts
or misdeeds on the manufacturer or the
seller of the firearm used in that crime.

Even though this is a narrowly fo-
cused bill, it is an extremely important
one. The junk lawsuits we are address-
ing today would reverse a longstanding
legal principle in this country, and
that principle is that manufacturers of
products are not responsible for the
criminal misuse of those products. You
don’t have to be a lawyer to know that
runaway juries and activist judges can
turn common sense on its head in a lot
of cases, setting precedents that have
dramatic repercussions and are poten-
tially devastating in their results.

If a gun manufacturer is held liable
for the harm done by a criminal who
misuses a gun, then there is nothing to
stop the manufacturers of any product
used in crimes from having to bear the
costs resulting from the actions of
those criminals. So as I mentioned ear-
lier, automobile manufacturers will
have to take the blame for the death of
a bystander who gets in the way of the
drunk driver. The local hardware store
will have to be held responsible for a
kitchen knife it sold, if later that knife
is used in the commission of a rape.
The baseball team whose bat was used
to bludgeon a victim will have to pay
the cost of the crime. The list goes on
and on.

Did that sound silly? Tragically
enough, some lawyers and some activ-
ist judges and some runaway juries
have taken us in those directions in
the past. That is why we constantly, in
the Congress, talk about tort reform,
trying to narrow it, trying to make it
more clear—still recognizing that law-
abiding citizens have their rights and
should not in any way be jeopardized in
the legal sense from their constitu-
tional right to go to court. At the same
time, I don’t think any of us believed
that the court system of America
would be gamed the way it has been
gamed or that we would see the myriad
of junk lawsuits that are being filed

S9089

today and the venue shopping that con-
tinues to go on.

It is not just unfair to hold law-abid-
ing businesses and workers responsible
for criminal misconduct with the prod-
ucts they have made and sell, but this
would also bring havoc to our market-
place. Hold onto your wallets, America,
because those businesses will have to
pass those costs directly on to the con-
sumer if they plan to stay in business.
Worse, some of those businesses will
not be able to pass on those costs and
still stay competitive. For some of
them, this will mean layoffs, and ulti-
mate bankruptcies, and the closure of
the manufacturer’s door.

We have already seen this in some of
the firearm industry. In fact, these
lawsuits have the potential to bank-
rupt the gun industry, even if they are
not successful.

How could that be? The sheer cost of
litigation, the repetitive filing of laws,
the need to defend those lawsuits lit-
erally costs hundreds of millions of
dollars. It is important to keep in mind
that the deep pocket of the gun indus-
try is not all that deep. In hearings be-
fore the House of Representatives, ex-
perts testified that the sales of the fire-
arms industry taken together would
not equal those of a single Fortune 500
company.

Why would I say that? People think
this is a monolithic, large industry. It
is not. It is a lot of small businesses,
small manufacturers. In other words,
all of them combined in America today
would not equal one Fortune 500 com-
pany.

As of this year, it was estimated—
and we can only estimate because the
cost of litigation is confidential busi-
ness information—that these baseless
lawsuits have cost the firearms indus-
try more than $250 million. Half of
them have already been thrown out of
court. Furthermore, don’t think these
companies can pass the costs off to
their insurers because in nearly every
case insurance carriers have denied
coverage.

The impact on innocent workers and
communities is not the only potential
repercussion of these lawsuits. If U.S.
firearms manufacturers close their
doors, where will our military and our
peace officers go to obtain their guns?
As my colleagues know, the United
States of America is the only major
world power that does not have a gov-
ernment-run firearms factory. This is a
little known fact but a reality. Yet last
year we purchased more than 200,000
small arms for our soldiers, sailors, air-
men, and marines. The very same com-
panies that supply our troops in the
war on terrorism, both abroad and here
at home, are the targets of these reck-
less lawsuits that could force them to
close their doors.

Some would say: Oh, gee, we buy
some of our arms already from foreign
countries.

Yes, we do. Does that mean that is
where we should buy all of them; that
we should be dependent on foreign
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countries for the supply of firearms to
our military? Surely we do not want
foreign suppliers to control our na-
tional defense and community law en-
forcement—not to mention the ability
of individual American citizens to ex-
ercise their second amendment-pro-
tected rights through accessing fire-
arms for self-defense, recreation or
other lawful purposes.

For all of those reasons, more than 30
States have laws on the books offering
some protection for the gun industry
from these extraordinary threats. Sup-
port has already grown in Congress to
take action at the Federal level. The
House has passed this measure several
times. The Senate is now attempting
to do so.

This would not be the first time Con-
gress acted to prevent a threat on an
industry. Some would wring their
hands and say: Oh, dare not, dare not
change the Federal law; dare not, in
some way offer some protection. But
let me tell you this is not the first
time, and my guess is, with the courts
and the trial bar where it is, it will not
be the last.

For example, there are a number of
Members in this Chamber who were
serving in Congress when the General
Aviation Revitalization Act was passed
barring product liability suits against
manufacturers of planes more than 18
years ago. Just a few years ago in the
Homeland Security Act, Congress
placed limits on the liability of a half
a dozen industries, including the manu-
facturers of smallpox vaccine and the
sellers of antiterrorism technology.

These are only a couple of examples
of a significant list of Federal tort re-
form measures that have been enacted
over the years when Congress perceived
a need to protect a specific sector of
our economy or our defense interests
from the burdensome, unfair and, as I
believe, frivolous litigation of the kind
we see today.

It is high time we act to stop this
threat to our courts, our communities,
our economy, and, yes, to our defense.

I have heard some Senators talking
about loading up this bill with political
amendments that have nothing what-
soever to do with the legislation. Let
me say right here and now these are
killer amendments. Many of them
know that. That is why they are trying
to place them.

I ask my colleagues to support the
underlying legislation. It is well writ-
ten, it is thoroughly vetted with all of
the interested parties. I ask my col-
leagues to look at it as they have al-
ready looked at it—in a very strong, bi-
partisan way. Here now in the Senate a
supermajority, Democrats and Repub-
licans alike, supports this legislation. I
hope they would resist the kinds of
amendments that are obviously in-
tended to drag this bill down once
again. Some attempted it last year,
and they were successful in doing so. I
hope those who have signed on as co-
sponsors are sincere in their support of
the bill, as I believe they are, and they
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will allow us to move it through the
process over the next several days in a
clean and effective way.

Our courts are supposed to be a
forum to redress wrongs, not enact po-
litical agendas. How many times has
the anti-gun community been rejected
by the American public through the
voice of their Senator or through the
voice of their Congress men and
women? Time and time again. And yet
because of their political alignment
and their philosophical bent, they stay
at the issue even though clearly and
profoundly we have described it as and
believe it to be a constitutional right
of an American citizen to own a fire-
arm. Well, because they have not been
successful at the doorsteps of Congress,
they have turned to the doors of the
courtroom. Lawsuits are being filed.
Lawsuits are being rejected. Thousands
upon thousands of dollars are used in
legal fees to prepare the arguments.
New and inventive ways are ap-
proached: Let’s try this angle, let’s try
that angle. Surely we can get to the
deep pocket.

I am also amazed at those who would
not suggest that American citizens are
responsible for their own actions, and
most assuredly the criminal element
ought to be. We have watched some ad-
ministrations walk one direction. But I
tell you where this administration is.
It believes the criminal element ought
to be prosecuted. And guess what hap-
pened in America when we started
prosecuting the criminal element and
putting them behind bars. Crime began
to go down very rapidly. The streets of
America and the communities of Amer-
ica became safer places because those
who would violate the law and, more
importantly, those who use a gun in
the commission of a crime get locked
up. That is gun control in the right
sense. That is gun control that a ma-
jority of the American people support
and that the Congress has continually
supported.

This legislation, as I have mentioned,
is clear. It is well defined, and it is nar-
row by its action. We believe that is
why a bipartisan majority now sup-
ports it and why it deserves to become
the law of the land, so we don’t have
venue-seeking, politically minded ef-
forts to ignore the criminal element in
the zealous support or approach to gun
control but to go after the law-abiding
citizen who either manufactures the
firearm or sells it under a Federal fire-
arms license.

That is the essence of S. 397, and I
hope as we work through this bill, the
clarity of that issue comes forward.

With that, Mr. President, I yield the
floor.

Mr. REED. Mr. President, I ask unan-
imous consent to lay aside the pending
amendment and send an amendment to
the desk.

Mr. CRAIG. I object.

The PRESIDING OFFICER
THUNE). Objection is heard.

Mr. REED. Mr. President, I think the
Senator from Idaho makes it very clear

(Mr.
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what seems to be going on now. I heard
a few moments ago the majority lead-
er’s response to Senator KENNEDY, say-
ing there would be an opportunity to
present amendments, to debate this
bill. I would also note that prior to any
other action, cloture was filed on this
bill.

Mr. CRAIG. Will the Senator yield?

Mr. REED. I would be happy to yield.

Mr. CRAIG. Obviously, I have an
amendment on the floor now, or I
should say an amendment that was
filed by Leader FRIST. Under appro-
priate consultation, it is very possible
there are a variety of amendments that
could come to the floor prior to the rip-
ening of the cloture motion. To now
immediately move to that without con-
sultation with the floor leader, myself,
is something I will object to, and the
Senator understands that. So let us not
be tactical here. Let us work and co-
operate. I am very happy to look at
any amendments——

Mr. REED. If I may reclaim my
time——

Mr. CRAIG. The Senator might have,
but with that, my objection still stands
until full consultation is brought, full
cooperation is sought. I thank you.

Mr. REED. Reclaiming my time, I
thank the Senator.

This amendment has been shared
with the majority. It has been reviewed
by the majority. We are not attempt-
ing to surprise anyone with this
amendment. It deals with child safety
locks. In fact, it is an amendment that
was offered to the bill last year and
passed overwhelmingly. It is my intent
to provide opportunity to discuss
issues with respect to gun legislation
and to present them to the Senate.

Again, I would note when the major-
ity leader requested unanimous con-
sent to lay aside one of his amend-
ments to offer another amendment, no
one on my side objected because in fact
we thought we were proceeding in good
faith, that we shared amendments if we
had an opportunity to look at the
amendments beforehand, that we could
proceed in an orderly and reasonable
fashion. But I am a bit shocked. This
amendment has been with the majority
for the last, I would suggest, 30 or 40
minutes. It is an amendment that was
presented in substance before to the
floor. So I am a little bit surprised
about the Senator’s reaction.

Mr. CRAIG. Will the Senator yield
again?

Mr. REED. I would be happy to yield.

Mr. CRAIG. Last year this amend-
ment was offered by Senator BOXER,
modified by Senator KoHL, and passed
the Senate. We are examining the
amendment now. We have only had it
for 30 minutes or less. The Senator is
absolutely right. And the amendment
is substantively the same, but there
are some differences in it. We are ana-
lyzing to see what those differences
might be.

So, you see, there was a basis for my
objection—until we clearly understand
it. I think the agreement the Senator
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was speaking to was one based on the
exact amendment of Senator KOHL of a
year ago. So let us examine what those
changes might be in the amendment
and then there may be no objection on
this side. But until that time I believe
we have adequate time here to resolve
the issue, and my objection would have
to stand.

Mr. REED. Reclaiming my time,
again, I appreciate the Senator’s com-
ments with respect to the amendment,
but once again I think we provided you
the opportunity to look at the amend-
ment.

There are several issues here. The
first issue is whether you think it
would be appropriate to support and
vote for it, which presumptively comes
after debate. But the first issue is al-
lowing us to offer the amendment. You
might very well object to the substance
of the amendment. You might very
well urge our colleagues to reject it. I
respect that. But the right to deny the
amendment since you object goes
against what the majority leader said
in how we conduct this debate.

I will make a few comments now in
general and I hope perhaps during the
course of my comments the review of
the amendment would allow us to for-
mally offer it.

Again, there have been some com-
ments about these junk lawsuits. These
comments might have some resonance
in this Chamber, but I doubt if we were
talking to the widow of Conrad John-
son we would have the temerity to say
the suit she filed on behalf of the fam-
ily was a junk lawsuit. Or if you had a
working man, someone sitting in his
bus seat in the early morning having a
cup of coffee and reading the paper—
and when I read about that, it re-
minded me of what my father did every
day as a school custodian. He would get
up in the morning, read the paper, have
a cup of coffee either at the school or
someplace else, in the kitchen—and
then suddenly his life was ended by
snipers, leaving a wife and children.
Then they find after the tragic incident
the weapon was obtained by the snipers
because, in my view, of the incon-
trovertible evidence of gross neg-
ligence, 230 or more weapons misplaced
by the dealer, not realizing that a teen-
age boy walked into his gun shop and
took a 3-foot assault weapon off the
counter and walked out. That is not
negligence?

Oh, and, by the way, because we were
able to stop this legislation last year
and because in that case the defendant
recognized that if they went to a jury
of 12 Americans sitting and deciding
whether they were responsible in their
actions, they settled.

That is not a junk lawsuit. Is it a
junk lawsuit when two police officers
are called to a violent scene and find
themselves in a crossfire, find them-
selves critically injured, brought to a
hospital, given their last rites, and
then it is discovered the weapon that
harmed them was purchased by a straw
purchaser? Or that an individual
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walked in with a female companion,
pointed out the guns, bought 12 of them
at one time for cash, had her buy them
because he could not pass a weapons
background check, jumped in a car,
took off—in fact, so obviously that the
dealer called the ATF and said I took
the money, gave them guns, but watch
out. Negligence.

Both those lawsuits would have been
stopped by this legislation. Those are
not frivolous suits. Those are examples
of people being hurt, police officers,
bus drivers, through the negligence of
gun dealers and gun manufacturers.

There is this constant refrain, the
law is clear, the law is clear, we can’t
blame someone else for criminal activi-
ties, when in fact the law is quite clear
on this point. I mentioned it before.
What is the law of the United States?
Well, in terms of tort law these laws
are summarized, updated constantly in
what is known as restatement. Basi-
cally it is a catalog of different posi-
tions of the law. Everyone knows it.
Everyone coming to the floor, having
passed a bar in one State of this coun-
try, knows the restatement basically
says what is the settled law, the set-
tled law with respect to criminal activ-
ity. I will read it again.

Section 449 of the Restatement Sec-
ond of Torts:

If the likelihood that a third person may
act in a particular manner is the hazard or
one of the hazards which makes the actor
negligent, such an act, whether innocent,
negligent, intentionally tortious, or criminal
does not prevent the actor from being liable
for harm caused thereby.

What does that mean? It means you
have a duty to the public to take cer-
tain steps, and if you don’t take those
steps, even if in the chain of causation
there is a criminal act by another
party, you are still liable—not for that
criminal act, you are still liable be-
cause you failed in your duty.

What this bill does is—this great talk
about responsibility—it says everyone
is responsible except the gun industry.
Automobile manufacturers are respon-
sible. In fact, when we get in our vehi-
cles and drive home tonight, we are all
going to benefit because years ago
under the laws of tort and negligence,
automobile companies were forced to
improve the safety of their vehicles for
the protection of the public. Now the
logic that, oh, they can’t be held liable
for this because no one intends to crash
the car, well, that is right; no one in-
tends to crash an automobile, but if
the design of the automobile is defec-
tive, if there are safety precautions
that could be taken, those have to be
adopted because they have a duty to
the public to provide a safe product, to
avoid obvious dangers.

This is a situation in which we have
the obligation to take steps. So this
notion about criminal intervening ac-
tivities is not the law. That is not what
the black letter law of this country
says. The idea that manufacturers are
not subject to the common obligation
or duty to provide safe products, even
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if they are not required by statute,
that is not the law either.

There is also a deliberate attempt to
confuse two very different principles.
We have criminal laws, we have regula-
tions, we have statutes that require
certain behavior. They define a range
of activities that are impermissible.
What this bill says is, if you violate a
law, one of those aspects of impermis-
sible behavior, yes, maybe you can sue
a gun manufacturer. But there is a
whole other range of activities—acci-
dents, unreasonable behaviors—that
are not defined by law. They are not
the criminal, but they do involve op-
portunities under civil litigation to go
to court and say this person acted un-
reasonably. They did not technically
violate a statute. They acted unreason-
ably.

This statute essentially says, by and
large, you can show they violated a
very narrowly drawn legislative enact-
ment or statute—they failed to fill out
a record, et cetera—yes, maybe you can
go to court.

What about all the cases we have
talked about, the cases of the straw
purchaser where weapons were sold
and, obviously, to the casual observer,
in a very peculiar way. Why didn’t that
fellow, I believe, in South Carolina,
who is buying the pistols that eventu-
ally wounded officers Lamongello and
McGuire, why didn’t he offer his name?
He obviously was picking out the weap-
on. Why did they buy 12 at one time?
There is no law against buying 12 weap-
ons at one time. Isn’t it curious that
would happen?

Again, we have a situation where this
legislation has been carefully worked
out to stop these lawsuits. Not the friv-
olous lawsuits, all lawsuits except
under very narrow circumstances. And
those circumstances do not seem to
apply to the cases that have been filed.
The exceptions would not have kept
alive a suit by Officers Lamongello and
McGuire or by the families of the vic-
tims of the Washington, DC, snipers or
in the situation of Danny Guzman and
Kahr Arms. That is more than coinci-
dental. It is very deliberate.

Again, as I mentioned before, this
legislation can’t be the panacea for the
gun industry, the one touted by the
NRA, as we have to have this on one
hand, and then allow all the good suits
there, the really good suits, the ones,
in fact, that have been filed. And it is
not. It is designed to stop practically
every attempt to be compensated for
the negligence of a manufacturer, a
gun dealer, or a trade association.

All of the particular aspects of the
bill provide some window dressing—it
sounds good, section XYZ of the United
States Code—but when it doesn’t work
in practice, that is all it is. This explo-
sion of suits, where are they? A small
number of suits filed in this country
involve anything covered by this legis-
lation. The cost to the industry? This
cost goes up $50 million every day we
are here talking about it.
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What we know for a fact is that the
industry has pooled $100 million to pro-
tect themselves, preemptively, to en-
sure that the communications are cov-
ered by the attorney-client privilege,
to ensure that doctors are all central-
ized so they cannot easily be accessed
because of attorney-client privilege.
They are using our system of civil jus-
tice in the courts very well to protect
themselves. They are unwilling to let
others use the same devices to protect
themselves.

This great surge of lawsuits, as was
indicated before many times in the
Senate, financial reports filed with the
SEC, many of the companies are pri-
vately held so only few report publicly,
indicate to their shareholders there is
no material financial risk involved
with these suits by municipalities or
individual litigants. The litigation
costs out of pocket for one of these
publicly reporting companies is about
$4,500 in the last several months. Hard-
ly a crisis.

And then there is the suggestion that
our defense will be imperiled. As I
pointed out in my opening remarks,
voluntarily the Defense Department is
contracting with foreign manufactur-
ers. It is not because of lawsuits. In
fact, I don’t know what the status is of
the civil law in Europe, but I would be
surprised if it was more lenient than
our laws at present, but they are doing
it because they want better weapons.

I can recall as I entered the Army in
1967, the Colt .45 automatic was the
side arm of the U.S. Army and had
been since the Philippine insurrection
in 1903. Now it is a Beretta Italian
model produced by an American sub-
sidiary, wholly owned subsidiary of an
Italian company, and not, I don’t be-
lieve, by a national armory of the
Italian Government. They are a pri-
vately held company.

This notion that this has anything to
do with the national defense is unsup-
ported, unsubstantiated by any fact
and by the behavior of the Pentagon.
They are not coming to us and asking
us for this bill so they can Kkeep alive
the necessary firearms manufacturers
in the United States. They have made
a conscious choice for many reasons to
go overseas to buy these weapons.

Again, I am in a situation where we
are attempting to reach into the courts
of each State of the United States and
tell them that their legislatures—that
propound many of these rules with re-
spect to civil liability—cannot do that.
What can be more antidemocratic than
that? Then, going to the Common-
wealth of Massachusetts and saying:
You know, those laws and rules you
passed about liability? Can’t do that.
We don’t like it. Or the gun industry
doesn’t like it.

The case most frequently cited to
suggest a crisis is the result of the de-
liberations of the Washington, DC,
council that passed a strict liability
bill. That bill was upheld by the DC
Court of Appeals. The DC Court of Ap-
peals did not create a rule of strict li-
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ability. They said, essentially, the
democratic process is working. Elected
representatives of the people decided
that would be the rule. As a court we
cannot step in and overturn that. That
is democracy. Of course, we are decid-
ing we can step in and overturn the
rules of 50 States. That is antidemo-
cratic.

This legislation is going to deny peo-
ple who have been hurt the right to
bring their case. They might not suc-
ceed. As my colleagues have pointed
out, many of these cases have been
turned down because they could not
show that the duty owed to the public
was violated by the particular manu-
facturer or gun dealer. But they have
the right now to make that showing.
We are taking that right away from
them. This right is something that I
would think we all would protect, not
try to circumscribe and deny, and you
cannot go into court with a theoretical
complaint saying: I do not like the law;
make new law, Your Honor. You have
to have a case. You have to show harm.
You have to show what the duty of the
defendant was, how that duty was
breached, and how that breach caused
the harm.

That is the way our system works.
But not after this legislation passes.
You can have the duty, you can have a
breach of that duty, and you can have
grievous harm. But the victim cannot
go to court. It is not about an ava-
lanche of lawsuits. There are a minus-
cule number of suits filed in this re-
gard. It is not about courts out of con-
trol. In some sense it is Congress out of
control, saying to State governments,
we don’t care what the State rules are,
we are making the rule.

We should be able not only to talk
about but to offer amendments. I hope
in the intervening time we have had to
analyze the amendments that we could
offer amendments and talk about
them. I hope that is the case.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, I will sub-
mit for the Record a letter from Be-
retta U.S.A. Corporation that the Sen-
ator just mentioned as an Italian sub-
sidiary, fully owned U.S. corporation.
It is a significant letter because it ef-
fectively refutes almost all of what the
Senator has said. I say that in this re-
spect. It is true everything the Senator
has said, and that is not in dispute as
it relates to who Beretta is and what
they do. They make the standard side-
arm for U.S. Armed Forces, and they
have had a long-term contract right
now to supply this pistol to our fight-
ing forces in Iraq. These pistols have
been used extensively in combat during
the current campaign, just as they
have been used since the adoption of
the Armed Forces in 1985.

Beretta U.S.A. also supplies pistols
to law enforcement departments
throughout the United States, includ-
ing the Maryland State Police, Los An-
geles City Police Department, and Chi-
cago Police Department.
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But here is what is significant about
Beretta. What Beretta says is exactly
what the Senator refuses to recognize.
The decision by the District Court of
Appeals to uphold the DC strict liabil-
ity statute as they have in the case of
DC v. Beretta U.S.A. has the likelihood
of bankrupting not only Beretta U.S.A.
but every manufacturer of semiauto-
matic pistols and rifles since 1991.

The letter to this administration, to
Vice President DICK CHENEY, goes on to
say:

There are hundreds of homicides com-
mitted with firearms each year in D.C. and
additional hundreds of injuries involving
criminal misuse of firearms. No firearm
manufacturer has the resources to defend
itself against hundreds of lawsuits each year
and, if that company’s pistol or rifle is deter-
mined to have been used in a criminal shoot-
ing in the District, these companies do not
have the resources to pay the resultant judg-
ment against them in which they would have
no defense if the pistol or rifle was originally
sold to a civilian consumer.

That is the essence of a lawsuit that
has just been decided in the District.

Mr. REED. If the Senator will yield,
I notice you read the letter, but the
subject of that letter is strict liability,
which in layman’s terms—and I will
consider myself a layman—means that
there is no real judgment about the be-
havior of the defendants; that if they
can prove it was a weapon manufac-
tured by Beretta, and it was involved
in a crime, they would be liable with-
out a showing of duty or negligence
and whether they took rational and
reasonable steps. That is what strict li-
ability is.

There is a difference between strict
liability and negligence. The legisla-
tion we are considering is not about
strict liability alone. It is about neg-
ligence. It goes way beyond that letter.
If we were debating legislation that
said essentially a company may not be
held strictly liable for X, Y, and Z, this
would be a different debate entirely.

This legislation goes way beyond
strict liability. It says that negligence
cases, those that you must show that,
in fact, the manufacturer or the dealer
had a duty and unreasonably failed to
perform that duty, that is what you
have to show. In fact, I think I accu-
rately represented what was in the let-
ter.

Mr. CRAIG. I did not say you didn’t.

Mr. REED. I appreciate that. I do.
But the point is we are taking a legal
theory of strict liability, which they
are upset about, obviously, and con-
cerned about, but it does not translate
to this bill. None of these cases 1
talked about—Lemongello or the case
with respect to Guzman—is arguing
these manufacturers or sellers are
strictly liable. They are saying, essen-
tially—mow there might be other
cases—but they are saying, essentially,
they had a duty, they were negligent.

This legislation we are debating
today would wipe away their rights to
make a negligence claim. So I agree
entirely with the letter in terms of its
accuracy. That is what they are talk-
ing about. They are concerned about it.
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Frankly, if I were the general counsel
of Beretta, I would be concerned about
it. It might not move me to do the
same thing they are suggesting. But we
have to be very clear about this legisla-
tion, which goes way beyond the strict
liability. Again, if we were talking
about limiting strict liability suits,
this would be an entirely different de-
bate. I do not think I would necessarily
agree, but certainly I would be looking
at an almost entirely different subject
matter.

I thank the Senator for being ex-
tremely kind in yielding me time and
also being extremely accurate in sum-
marizing my views.

Mr. CRAIG. Mr. President, I thank
my colleague.

Let me read another paragraph from
that letter, which I think clearly spells
out the fear that my colleague would
wish to step aside from and argue that
is simply not the case. He is dealing
with a strict liability statute.

This paragraph says:

Passed in 1991, the D.C. statute had not
been used until the District of Columbia re-
cently filed a lawsuit against the firearm in-
dustry in an attempt to hold the firearm
makers, importers and distributors liable for
the cost of criminal gun misuse in the Dis-
trict. Although the Court of Appeals (sitting
en banc in the case D.C. v. Beretta U.S.A. et
al.) dismissed many parts of the case, it af-
firmed the D.C. strict liability statute and,
moreover, ruled that victims of gun violence
can sue firearm manufacturers simply to de-
termine whether that company’s firearm was
used in the victim’s shooting.

Now, does that take away the costs
involved in the preparation, the hun-
dreds of millions of dollars that are
now being spent? No, it does not. This
was a frivolous lawsuit from the begin-
ning. It was clearly intended. And that
is what the district court said. The Dis-
trict of Columbia did not hide it. They
were after the industry because they
believed the industry had produced the
gun that the criminal used in the com-
mission of a crime.

So it goes on. I submit this letter for
the Record. I think the letter stands on
its own. It clearly affirms why we are
here on this floor debating S. 397 and
the importance of this legislation.

Mr. President, I ask unanimous con-
sent that this letter be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

BERETTA U.S.A. CORP.
Accokeek, Maryland, May 11, 2005.
Hon. RICHARD B. CHENEY,
Vice President of the United States,
ington, DC.

DEAR MR. VICE PRESIDENT: A few weeks
ago, the Washington, D.C. Court of Appeals
issued a decision supporting a D.C. statute
that holds the manufacturers of semiauto-
matic pistols and rifles strictly liable for
any crime committed in the District with
such a firearm.

Passed in 1991, the D.C. statute had not
been used until the District of Columbia re-
cently filed a lawsuit against the firearm in-
dustry in an attempt to hold firearm mak-
ers, importers and distributors liable for the
cost of criminal gun misuse in the District.

Wash-
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Although the Court of Appeals (sitting en
banc in the case D.C. v. Beretta U.S.A. et al.)
dismissed many parts of the case, it affirmed
the D.C. strict liability statute and, more-
over, ruled that victims of gun violence can
sue firearm manufacturers simply to deter-
mine whether that company’s firearm was
used in the victim’s shooting.

It is unlawful to possess most firearms in
the District (including semiautomatic pis-
tols) and it is unlawful to assault someone
using a firearm. Notwithstanding these two
criminal acts, neither of which are within
the control of or can be prevented by firearm
makers, the D.C. strict liability statute (and
the D.C. Court of Appeals decision sup-
porting it) will make firearm manufacturers
liable for all costs attributed to such shoot-
ings, even if the firearm involved was origi-
nally sold in a state far from the District to
a lawful customer.

Beretta U.S.A. Corp. makes the standard
sidearm for the U.S. Armed Forces (the Be-
retta M9 9mm pistol). We have long-term
contracts right now to supply this pistol to
our fighting forces in Iraq and these pistols
have been used extensively in combat during
the current campaign, just as they have seen
use since adopted by the Armed Forces in
1985. Beretta U.S.A. also supplies pistols to
law enforcement departments throughout
the U.S., including the Maryland State Po-
lice, Los Angeles City Police Department
and to the Chicago Police Department. We
also supply firearms used for self-protection
and for sporting purposes to private citizens
throughout our country.

The decision of the D.C. Court of Appeals
to uphold the D.C. strict liability statute has
the likelihood of bankrupting, not only Be-
retta U.S.A., but every maker of semiauto-
matic pistols and rifles since 1991. There are
hundreds of homicides committed with fire-
arms each year in D.C. and additional hun-
dreds of injuries involving criminal misuse
of firearms. No firearm maker has the re-
sources to defend against hundreds of law-
suits each year and, if that company’s pistol
or rifle is determined to have been used in a
criminal shooting in the District, these com-
panies do not have the resources to pay the
resultant judgment against them—a judg-
ment against which they would have no de-
fense if the pistol or rifle was originally sold
to a civilian customer.

When the D.C. law was passed in 1991, it
was styled to apply only to the makers of
“‘assault rifles” and machineguns. Strangely,
the definition of ‘‘machinegun’ in the stat-
ute includes semiautomatic firearms capable
of holding more than 12 rounds. Since any
magazine-fed firearm is capable of receiving
magazines (whether made by the firearm
manufacturer or by someone else later) that
hold more than 12 rounds, this means that
such a product is considered a machinegun in
the District, even though it is semiauto-
matic and even if it did not hold 12 rounds at
the time of its misuse.

The Protection of Lawful Commerce in
Arms Act (S. 397 and H.R. 800) would stop
this remarkable and egregious decision by
the D.C. Court of Appeals. The Act, if passed,
will block lawsuits against the makers, dis-
tributors and dealers of firearms for criminal
misuse of their products over which they
have no control.

We urgently request your support for this
legislation. Without it, companies like Be-
retta U.S.A, Colt, Smith & Wesson, Ruger
and dozens of others could be wiped out by a
flood of lawsuits emanating from the Dis-
trict.

This is not a theoretical concern. The in-
strument to deprive U.S. citizens of the tools
through which they enjoy their 2nd Amend-
ment freedoms now rests in the hands of
trial lawyers in the District. Equally grave,
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control of the future supply of firearms need-
ed by our fighting forces and by law enforce-
ment officials and private citizens through-
out the U.S. also rests in the hands of these
attorneys.

We will seek Supreme Court review of this
decision, but the result of a Supreme Court
review is also not guaranteed. Your help in
supporting S. 397 and H.R. 800 might provide
our only other chance at survival.

Sincerest and respectful regards,
JEFFREY K. REH

General Counsel and Vice-General Manager.

Mr. CRAIG. Mr. President, I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. CORZINE. Mr. President, I ask
unanimous consent to set aside the
pending amendment and call up
amendment No. 1619, if possible.

The PRESIDING OFFICER. Is there
objection?

Mr. CRAIG. Mr. President, reserving
the right to object, we are going to
make every effort, over the course of
today and tomorrow, to screen the
amendments that are coming forward
because there is a pending amendment
on the floor that would have to be set
aside. We are looking at the Senator’s
amendment now. He has just submitted
it to us. Once we have analyzed it, I
will be happy to get with him to deter-
mine whether I feel comfortable or we
feel comfortable with that amendment
and go forward.

So at this time, clearly, I appreciate
the Senator’s sincerity, but I would
have to object to the setting aside of
the pending business on the floor,
which is the amendment offered by the
majority leader.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from New Jersey.

Mr. CORZINE. Mr. President, I ask
the distinguished Senator if I might be
able to understand the principles that
would be involved in deciding whether
there are particular avenues of explo-
ration to make sure that this amend-
ment is acceptable going forward? How
would we look at this?

Mr. CRAIG. If the Senator will yield,
Mr. President.

Mr. CORZINE. Certainly.

Mr. CRAIG. Mr. President, the rul-
ings of the Senate. There is pending
business before the Senate. It would
take unanimous consent to set aside
the pending business to go on to other
business. So that is the circumstance
we are involved in at this moment. And
defending my right to the floor and the
amendment before the floor, I am sim-
ply upholding that right to the rules of
the Senate.

The leader has said, most sincerely,
that we would examine all the amend-
ments that are brought forth to deter-
mine if there are some that we can
agree on, that ought to go forward,
that fall, I think, into the conscript of
those of us 67 Senators who are the
supporters of this legislation and who
would do so. But now it is the rules of
the Senate that cause me to take the
action I have taken.
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Mr. CORZINE. Mr. President, I appre-
ciate the Senator’s candor. I hope we
will be able to bring up my amend-
ment, which will protect the rights of
law enforcement officers who are vic-
timized by gun violence to get justice
through the American legal system.

I would note the presence of my col-
league from the State of New Jersey in
the Chamber, who has been a remark-
able advocate for law enforcement and
for the safety and security of people in
our community.

This past Monday night, I missed a
vote on the floor of the Senate because
I went to a wake for a police officer,
Officer Reeves, who was shot on the
streets of Newark by a gang member.
The gun that was used has not yet been
traced to find out whether it was traf-
ficked in the illegal or black market,
or whether it was bought by a straw
purchaser.

But there is one thing that is cer-
tain—there were five children sitting
in the pew with their mother at that
wake, all under the age of 11. Gun vio-
lence is real. The amendment I would
like to bring up—which I appreciate
the rules of the Senate and respect the
judgment of the Senator from Idaho—
but the Lemongello amendment I
would like to offer to the gun immu-
nity bill is about protecting police offi-
cers on the street and giving them the
right to get justice in a court of law. If,
by unfortunate circumstances, they are
the victims of gun violence, we have
the right in the State of New Jersey,
within the legal system, to call to ac-
count those who have wrongfully al-
lowed guns to get into the hands of
criminals.

In the case of Detective Lemongello,
11 guns were sold to a gun trafficker
out of a gunshop—11 guns. Why does
one person happen to need 11 guns?
These guns were bought by a straw-
purchaser for a career criminal, who
then put the guns in a car and drove
them to New Jersey, where one was
sold to the criminal who shot Detective
Lemongello in Orange, NJ.

That gun was turned on this gen-
tleman shown in this picture, Detec-
tive Lemongello, just as a gun was re-
cently turned on the young police offi-
cer whose wake I recently attended in
Newark on Monday night, Officer
Dwayne Reeves. Officer Reeves was 31
years old, and he was married with five
children.

I believe in the constitutional right
of individuals to bear arms under cir-
cumstances that will protect the pub-
lic. I have no argument with that. But
I do not think there is a constitutional
right to put guns into the hands of
criminals who attack police officers
and other innocent victims in our
country.

I represent a State where crime rates
are going down, but murder rates are
going up because guns are freely avail-
able among gangs on the streets in our
communities. This is completely unac-
ceptable. And to allow gun trafficking
to continue on, without giving the vic-
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tims of gun violence the right to seek
justice in a court of law, is just plain
wrong. It should be enough for any in-
dividual with common sense to say:
Enough is enough.

Prohibiting civil liability actions as
this bill does—and I recognize that
some may argue about limited excep-
tions to the general immunity given to
the gun industry in this bill—would
make it next to impossible for Detec-
tive Lemongello, his partner Officer
McGuire, or the family of Officer
Dwayne Reeves to have their day in
court, to seek and receive justice
through the American legal system.

So again, the purpose of my amend-
ment is to protect the rights of law en-
forcement officers. I understand that
this bill is going to pass with, I under-
stand, 61 cosponsors. But I hope my
colleagues will understand that, at a
minimum, law enforcement officers
should be permitted to bring lawsuits
against culpable gun dealers and manu-
facturers.

In the Lemongello case, actually, the
people who sold the guns recognized
their own mistake, and settled with
Detective Lemongello and Officer
McGuire. They were able to reach this
settlement because Congress did not
pass this bill last year, which would
have given the gun dealer immunity
and removed these lawsuits from the
courts.

Now, what’s more, the gun dealer
who sold the gun to the criminal who
shot Detective Lemongello and Officer
McGuire, along with several other pur-
veyors of guns in that West Virginia
city, changed their policies. These gun
dealers now sell one gun at a time as a
result of this lawsuit and they no
longer make bulk sales.

So this is a real issue. This is not just
a debate. There are people dying be-
cause we are not doing the right thing.
There are lots of forums where we can
make this case, and we will continue
to, those of us who care about public
safety, who want fewer guns on the
streets, and who care about account-
ability.

It is hard for me to understand this
legislation as it relates to States
rights, in the sense that State legisla-
tures, both Republican and Demo-
cratic, have supported the right of vic-
tims of gun violence to have access to
the courts.

So this is my view, and I am only one
Senator, but it is heartfelt. My opposi-
tion to this bill and my support for this
amendment comes in the context of the
real problems and the real tragedies
that will occur if we do not have the
right checks and balances in the sys-
tem, if we take away the right of inno-
cent victims to go to court when they
are wronged.

I understand that this bill will pass
but I am asking all my colleagues to,
at the least, support this amendment
to protect the brave men and women in
uniform who risk their lives to protect
the citizens of our country every single
day—people like Detective Lemongello,
Officer McGuire, and Officer Reeves.
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I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. Mr. President, I
thank the Senator from New Jersey
and will share a little personal perspec-
tive.

I have been in law enforcement for
the better part of my professional ca-
reer as a prosecutor. Some of my best
friends are law enforcement officers. I
have stood shoulder to shoulder with
them in prosecuting cases. I know the
risks they undertake to carry out their
duties. I believe in what they do, and I
believe they should be supported.

These law enforcement officers are
not telling me that if a criminal mur-
ders one of their brothers or sisters,
that they want to sue Smith & Wesson.
The thought does not cross their mind.
They are concerned that if they catch
the criminal who did it, that it is like-
ly to be 15 or 20 years before the litiga-
tion and prosecution is over. If they
are found guilty and sentenced to
death—if the law provides for it, they
should be—they get upset when it
never seems to happen, and years and
years and years go by. That disrespects
police officers.

It seems to me some of the same peo-
ple who are talking so much about de-
fending police officers are not as ag-
gressive as they should be on some of
these issues that really mean much to
them.

I would say that I think, on the
Lemongello case that has been referred
to, based on my experience and under-
standing of the law as a prosecutor in
the Federal court, as a U.S. attorney
who prosecuted individuals under Fed-
eral laws involving this, you cannot
sell a firearm to a ‘‘straw’ person who
is holding it to move it to another per-
son. And if you have reasonable evi-
dence to believe the person you are
selling it to is a ‘‘straw’ person, and it
is going to someone else, then that
someone else must fill out all the
forms, put their name on it, and qual-
ify to receive the weapon. And if you
do that, and sell the firearm under
those circumstances to someone who is
not the true purchaser, you are not
only subject to a lawsuit under this bill
for civil damages, but you are subject
to criminal prosecution as violating a
Federal law.

I have prosecuted people for that. I
have even had the responsibility to
prosecute a gun dealer for not accu-
rately handling these kind of matters.
If it is a crime, there is clearly a basis
to sue the gun seller. But you don’t
want to sue the manufacturer off in
Massachusetts or wherever they are
making the gun. If a seller irrespon-
sibly sells it or violates a law in selling
a weapon, you don’t sue the manufac-
turer. They don’t become an insurer for
criminal acts.

That is what we are trying to do
here, to pass some legislation that does
nothing more than restore the classical
understanding of American civil liabil-
ity. Who should be sued and under what
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circumstances should they be sued? If
they sell 11 guns and they don’t make
them comply with the waiting require-
ment, if they don’t get the proper iden-
tification from the person who is actu-
ally buying the gun, then they have
aided and abetted in getting the gun to
someone illegally. That is something
for which they can be prosecuted and
sued under this legislation. What we
are talking about is abusive lawsuits
where people are being held liable for
criminal intervening acts. That is not
a principle of American law.

People say: Enough is enough. We
just have to do something.

What do you mean we have to do
something? We are the legislative
branch. We can consider laws if there
are enough votes to pass them. But
that doesn’t mean we allow improper
lawsuits to go forward. Senator CRAIG
just read the letter from Beretta. One
city, Washington, DC, if its laws are al-
lowed to stand, which make gun manu-
facturers liable strictly for every crime
committed by a criminal in DC, it will
bankrupt every gun company in Amer-
ica. One city can do that. And these
companies sell guns to our police offi-
cers. They sell guns to our military
people. They are an important part of
our American economy. Are we going
to now buy our guns from foreign com-
panies? We are not going to have any
left in the United States that can sur-
vive this flood of lawsuits. It is a seri-
ous matter.

The bill is carefully crafted. That is
why the Democratic leader, Senator
REID, and former Democratic leader,
Senator BYRD, and others are cospon-
soring this bill. It has been here for
several years. It has been reviewed.
The loopholes in it have been examined
and closed. It has gained support. Now
we have a bill that should have already
been passed.

I find it passing strange that our col-
leagues who filibustered a motion to
proceed to consider the bill—they fili-
bustered that and delayed this process
over a day on that issue alone, when we
could have already had the bill up, de-
bated, and voted on. The votes are here
to pass it. Let’s move forward and get
it done. It is quite odd that our col-
leagues would complain about wasting
time on the bill. They are just unhappy
because they don’t have the votes to
defeat it up or down. They don’t have
the votes to sustain a filibuster. They
are conducting delaying tactics that
make this legislation that is needed,
that has strong bipartisan support,
cost more days and more hours of the
Senate’s time than it ought to.

I wish to share an overall perspective
on gun law enforcement in America.
Back when I was a U.S. attorney, I
came to believe that we should aggres-
sively prosecute criminals who utilize
guns during the course of criminal ac-
tivity, that felons ought not to possess
firearms. Both of these have been in
our Federal law for many years. We en-
hanced penalties. Not too many years
ago, in the 1980s, they made it a man-
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datory 5 years in jail, 60 months with-
out parole, for anybody to carry a fire-
arm during the commission of a Fed-
eral felony or any felony. That is a
strong tool. I believe we ought to pros-
ecute those cases because I am con-
vinced that a lot of the murders in this
country are caused by drug dealers and
gang members carrying guns around as
they do their criminal work. And if
somebody crosses them, they pull out a
gun and shoot them, and people get
killed.

Let me say this first: Most Ameri-
cans are not murderers. Most Ameri-
cans are not criminals. Most Ameri-
cans who have guns—and most Ameri-
cans do have guns—are law-abiding, de-
cent, peaceful citizens. They are not
ever going to murder somebody. This is
some sort of myth out there that we
are going to fill up the jails if we en-
force these laws. There are not that
many people out here trying to kill
somebody or commit crimes carrying
firearms. That is a hardcore group of
criminals who deserve to be targeted.

I created my own program called
“project trigger lock’ in the 1980s. I
created a newsletter on it. We sent out
news to our sheriffs and our police
chiefs about these kind of crimes and
the policies of my office to prosecute
cases that they may be working on in-
volving these kind of criminals. We en-
hanced our prosecutions.

Then I was elected to the Senate. I
come in here in the middle of the 1990s.
All T heard is, we have to pass more
laws to crack down on innocent people
who own guns, people who don’t com-
mit crimes. They are the ones for
whom they want to make it more dif-
ficult. They want to constrict the con-
stitutional right to keep and bear arms
through any number of devices. At that
time, it was thought to be politically
popular, that we would just keep vot-
ing more and more restrictions on pri-
vate ownership of guns. Pretty soon, I
guess they thought people would just
give up and Americans would capitu-
late and not stand up for their right to
keep and bear arms. But it didn’t hap-
pen that way. The American people got
their back up on it.

The politicians are beginning to hear
it now, and the people expect to be able
to maintain their constitutional right
to have a firearm. That is just what
has happened.

As all this happened—and I am in the
Senate—I am thinking, This isn’t going
to affect crime. Ninety percent of con-
victions in Federal firearms cases have
to do with using a firearm or carrying
a firearm during the commission of a
felony and the possession of a firearm
after having been convicted of a felony.
Those are the bread-and-butter cases.
Many of them are being brought. And
when you effectively enforce justice,
just those two laws—and there are
many others, such as machine guns and
other kinds of sawed-off shotguns—
that is a common case that used to be
prosecuted, and I prosecuted lots of
them. I personally tried sawed-off shot-
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gun cases. I personally tried and pros-
ecuted cases where the serial number
had been erased from a firearm. It is a
crime to erase it. It is a crime to sell
or to carry a firearm that has a serial
number erased. It is a crime to transfer
a firearm to somebody else that has
the serial number erased. We have all
kinds of laws. It is a crime to go to a
gun dealership and provide any false
statement on a document that you
have to sign before you get a firearm or
to violate any of the myriad of laws
out there.

What I am saying again is that the
most common cases are the possession
of a sawed-off shotgun, carrying of a
firearm during a criminal offense, or
possession of a firearm after having
been convicted of a felony. For the rest
of your life, unless your disabilities are
removed, if you are convicted of a fel-
ony, you cannot be allowed to possess
any firearm, even to go hunting. That
really galls some people, but that is
the law. We enforce that. It is enforced
right now in Federal court.

So we had all these cases. And the
other side, President Clinton and Vice
President Gore, was declaring that if
you did not support all these new re-
strictions on legitimate ownership of
guns—these laws and regulations that
they were putting up, one right after
another; as soon as one passed, they
would come up with another one—then
you didn’t believe in law enforcement,
you didn’t believe in fighting crime,
that you were allowing murders to
take place, that you didn’t love chil-
dren. We heard all that.

I went down to the Department of
Justice to pull their statistical book. I
have seen the statistical book. I used
to get it when I was U.S. attorney. It
would show the number of prosecutions
in every category of crime. What did I
find? That under President Clinton’s
Attorney General Reno, Department of
Justice gun prosecutions had declined
rather significantly. At the same time
they were accusing Members on this
side of being soft on gun crimes and
not supporting efforts to protect the
innocent from criminals and all of
these things, they were reducing the
number of Federal prosecutions for gun
crimes. I raised that in hearing after
hearing after hearing. By the time the
Clinton administration was leaving of-
fice, the numbers had picked up a little
bit.

President Bush came in. At the first
hearing, I asked new Attorney General
John Ashcroft: Are you going to make
it a priority of the U.S. Department of
Justice to increase the number of gun
prosecutions in this country? Attorney
General Ashcroft said: Yes, that is my
mandate. That is what the President
wants. That is what I believe in, and
we are going to do it. And prosecutions
have gone up. Murders continue to de-
cline. That is one of the more remark-
able things that has happened.

We can celebrate. Murder and violent
crime have been on a period of decline.
I am absolutely convinced that one of
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the reasons that has occurred is be-
cause of the steadfast, consistent,
tough prosecution of criminals who
carry guns, either former criminals or
criminals while they are conducting
their crimes on the streets. I believe it
works. In fact, it is known throughout
the criminal community that if you
carry a firearm during drug-trafficking
offenses, if you carry a firearm during
any other kind of crime you are com-
mitting, you are likely to go to Federal
court to be tried by a Federal pros-
ecutor. And in addition to the sentence
you get for the underlying crime you
committed, such as selling drugs or
robbery or burglary, you get whacked
by another 5 years in jail without pa-
role. If you carried a machine gun, a
fully automatic weapon, that is 20
years consecutive without parole. It is
goodbye, so long, throw away the key.
You are exiled from our community.
That is what happened.

During the Clinton administration, a
very fine U.S. attorney in Richmond
began to drive this issue. He called it
“Project Exile.”” He put out the word in
the street. They had billboards. They
put up signs. If you are convicted of
carrying a gun during a crime—you are
a felon and you carried a gun—we will
prosecute you. You will be guaranteed
a long time in jail without parole. You
will be sent off to a Federal institu-
tion, maybe in a distant city. That is
why he called it ‘‘Project Exile.”” The
violent crime rate in Richmond plum-
meted. They did what they said they
were going to do. They prosecuted
those cases.

All T am saying is, with great sin-
cerity, based on my personal experi-
ence and a fair analysis of what has
happened out there, let’s continue to
be aggressive with these prosecutions.

Let’s not let up. Let’s make sure that
even more people understand with
crystal clarity that if they are a crimi-
nal and they are out using a gun in the
course of their work, or carrying one as
they go about their business, they will
be prosecuted. And when they are pros-
ecuted, they will not only be convicted,
but they can be assured they are not
going to get probation, some sort of
halfway house, a couple of months on
probation, or something like that, but
they are going to the slammer for a
significant period of time—perhaps a
very long period of time. And if we
keep that pressure on, we are going to
continue to see the crime rate drop.

That is my hope and that is what is
happening. I believe that is the fact.
Fortune magazine, in the last few
months, had an article about it. They
said very few people have commented
on the obvious fact that, yes, our pris-
on population has gone up, but our
crime rate has dropped. Can we add 2
and 2? Most people in America are not
criminals. We are not going to con-
tinue to have the prison population go
through the roof because most people
don’t commit robbery, burglary, or
carry guns during illegal activities.
Very few people do that.
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What we were doing in the 1960s and
1970s was calling the criminal the vic-
tim. We forgot the true victims. We
wanted to see what we could do to help
the person who was committing the
crimes. We finally realized that some
of these people are just dangerous
criminals and they have to be punished
and removed from society. If you let
them back out, they will commit more
crimes.

So this has been occurring in our so-
ciety. We are doing a better job of tar-
geting repeat offenders. We are doing a
better job of targeting violent offend-
ers. Can we do better? Yes, we can. Can
we be more sophisticated? Yes. Are our
current laws a bit too heavyhanded?
Probably so. We could probably reduce
the penalties on some of the defend-
ants. But the very principle that there
is certainty and tough punishment for
violation of Federal gun laws is one of
the concepts that has led to the reduc-
tion of violent crime in America, for
which we all ought to be excited.

Mr. President, I will conclude by say-
ing we are doing some things right in
law enforcement. Our law enforcement
officers really are doing a fine job. We
have turned the tide, in some ways. It
is a mathematical thing. I have come
to understand that.

Back in the 1960s, the crime rate was
increasing 10, 15, 18 percent a year.
People went from the 1950s when they
never locked their doors to being terri-
fied, raped, robbed, and murdered in
the 1960s and 1970s. The crime rate had
more than doubled in 20 years. Now
there has been a decline. It has been
declining for the reasons I just stated.
We can be more sophisticated. I have
personally offered legislation that
would reduce the mandatory penalties
for crack cocaine. Some on my side
think that is soft on crime. I think we
need to be sophisticated in enforce-
ment. Every year in jail should be care-
fully considered, and people should not
serve longer than they need to serve. I
think we can modify that. Judges tell
me they think it ought to be modified.
I stepped up to the plate to do that.

But the basic principle that you
crack down and you are tough on peo-
ple who commit crime, and you are
consistent, and they know if they are
carrying a gun and committing a crime
in our country they are going to be
sentenced to a long time in jail, that
will deter them. The word is out in
Philadelphia, Richmond, and Alabama
that if you carry a gun during your
crimes, you are likely to go to Federal
court and serve hard time, without pa-
role. And they are not doing it so
much.

I say this: It is likely that the num-
ber of gun prosecutions are going to
begin to decline because criminals are
not carrying guns anymore because
they know it is a ticket to the big
house. It is something that has worked.
It has saved hundreds and thousands of
innocent lives in this country. It has
saved thousands of people from being
permanently disabled by being victims
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of crime, whether it is guns, knives, or
anything else. It has been a good thing
that has been accomplished. I love the
law enforcement community, our law
officers with whom I served. They put
their lives on the line for us. They
work very hard for us.

As the crime rate has declined, we
now have more police officers per
crime. They are able to give even clos-
er focus on each individual crime. At
one point, there were so many crimes
they hardly had time to investigate or
prosecute them. Now, we have trends
going our way. We need to keep after
it. But having the right to bring out
bogus lawsuits against an honest seller
of a legal firearm, or against an honest
manufacturer of a legal firearm, is not
the right approach. It is just not con-
sistent with our American principles of
law; it is not what we believe in. It is
not a legitimate tactic. It is an abuse
of the legal system to carry out a polit-
ical agenda, and it should not be done.

Every company, every person who
has a license to sell guns, according to
the law, ought to be able to do so with-
out fear of being brought into some
bogus lawsuit. That is all we are say-
ing. I think this bill does that. I see my
colleague from New Jersey, the great
advocate that he is on this issue.

I yield the floor.

The PRESIDING OFFICER (Mr.
COBURN). The Senator from New Jersey
is recognized.

Mr. LAUTENBERG. Mr. President, I
want to say a few words about this bill
and how I see it.

I think this is a terrible period for
America—the fact that we are taking
an action and making it a preceding
action to considering some other issues
that are, I think, far more important
than the subject at hand.

I heard an accusation by our friends
on the other side that the Democrats
were using delaying tactics and just
not permitting us to get this bill—this
important piece of legislation that says
if a gun manufacturer does something,
or the dealer is careless and leaves the
gun on the counter and someone picks
it up and goes out and kills someone,
you cannot sue them; there is no civil
action. That is determined to be more
important than getting a defense au-
thorization through that said give our
troops everything they need to protect
themselves. No, no, no, we have to put
that aside because what we want to
protect today in this place—and it is
shameful, in my view—is gun manufac-
turers who might knowingly make
guns available to a criminal or some-
one who is deranged and not yet a
criminal—he is not a criminal until he
pulls the trigger—or a distributor or a
gun dealer.

We saw a case not too long ago re-
garding the Washington sniper, and the
fact that the shop owner could not tell
whether this fellow had stolen the gun
or whether he sold him the gun. There
were no records kept. It is shocking.
We have heard this: When a car manu-
facturer produces a car and a drunk
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driver takes that car and Kkills some-
body on the road, should the auto-
mobile manufacturer be liable? I don’t
think that is a proper comparison. I
say that if a gun shop owner walks
away from his counter and leaves a pis-
tol on the counter and somebody takes
it and goes out and kills somebody, he
ought to be punished—not only pun-
ished by having a civil action against
him, but punished by going to jail.
That is what the sentence ought to be.

When we talk about whether a prod-
uct is used to harm others, auto-
mobiles typically are not produced to
harm others. But guns are lethal. When
you pull a trigger, something happens.
I carried a gun. I carried a gun in the
uniform of my country. I knew what I
was supposed to do with that gun. I was
supposed to kill the other guy, if I saw
him first. So guns are not play toys
and they ought not to have such a
place in our society that we can delay
getting onto our Defense bill, getting
onto other legislation that we des-
perately need, such as the Transpor-
tation bill or Energy bill.

We cannot discuss those things, no.
The majority says: No, America. I want
Americans to listen to this. The most
important thing we could do in this
Senate—all 100 of us representing every
State in the country—is make sure
that gun manufacturers, or gun dis-
tributors, or gun retailers who may be
careless—hear that—or grossly neg-
ligent, or reckless in the way they are
handling their records or weapons—no,
come on, America, stand up and pro-
tect those gun manufacturers and deal-
ers. The heck with the rest of this
other stuff that affects everyday lives,
affects a family who has someone sit-
ting in Iraq, maybe with not enough
armor on their humvee, or not enough
weapons.

I met with a group of veterans the
other day who had returned from Iraq.
They were here for some rehabilita-
tion. They had gone through traumatic
experiences, wounds, et cetera. I asked
them: Was there anything you were
missing? A young woman soldier who
had seen combat said: We don’t have
enough ammunition to practice using a
.50-caliber machine gun so that when
we are in combat, we are not quite sure
how to use it.

That is more important than pro-
tecting a gun manufacturer or dealer
who is negligent in their behavior. I
cannot get this. Negligence, gross neg-
ligence, recklessness, carelessness—in
other words, you can behave any way
you want. It is like calling out ‘‘fire”
in a theater. You get punished for that.
That is a crime. But for a gun dealer
who doesn’t handle the weapons inven-
tory properly—no, we have to make
sure we don’t go after those guys.

Talk to the parents. Talk to those
who have seen what happens with their
child, in terms of gun violence, and see
how they feel about the Senate spend-
ing time on this issue and holding up
everything else. You cannot do other
things, no, because artfully, craftily,
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the other side has shut down the abil-
ity to offer amendments. I don’t want
to get too complicated in explaining
the process to the American public.
They are not interested in the process.

My colleague was on the floor a mo-
ment ago, JON CORZINE, the distin-
guished Senator and my friend, and I
enjoy serving with him. He tried to in-
troduce an amendment that would
make it a special penalty if a police of-
ficer was killed by a gun. You could
then pierce this wall of immunity that
says you cannot bring a lawsuit
against a gun manufacturer, a gun dis-
tributor, a gun dealer—no, you cannot
do that because that is important.

After all, these guys give money.
They give money for campaigns. The
NRA—a small organization in num-
bers—controls what we do in this body.
It is shocking. It is shocking that that
organization, which is bent on making
sure that everyone who wants a gun
can get it—that is what they are say-
ing. No, we have to protect them.

But the remaining 290 million peo-
ple—or whatever the number is—are
not entitled to the same protections as
we want to give the gun industry.

We heard talks about how can you,
said one of our distinguished col-
leagues—and these people are my
friends; we differ so much on this
issue—how can you take a legitimate
business and take away their ability to
do business and punish them if some-
body they sell a weapon to has a record
of mental delinquency, a disability, a
bent to violence? How can we blame
the gun dealer? We make sure we pro-
tect gun dealers who are not licensed.
It is a gun show loophole. Those are
dealers who don’t have to have a li-
cense, and they can sell a gun to any-
body—Osama bin Laden, and the whole
thing—and not get punished for it.
They don’t ask for any identification,
no address, no phone number. They sell
the person a gun and get the money.
Those poor people, why should we
make them go through the rigors of
getting a license just because they are
selling lethal weapons, the kind of
weapons policemen carry and the FBI
carries, and criminals? Why should we
make them go through that?

My colleague talked about the po-
liceman in New Jersey who just lost
his life, Dwayne Reeves. He loved being
a cop. He was following in his father’s
footsteps. Officer Reeves was breaking
up a fight when a gang member pulled
a gun and shot and killed him.

While this is another American trag-
edy, unfortunately it is not unique. We
see lots of people every year perish be-
cause of a gun mishandled or a gun di-
rected at innocent people. In the State
of New Jersey, we had 415 gun deaths in
2002, according to the CDC. Mr. Presi-
dent, 2002 is the last full year of statis-
tics they have. According to the CDC,
2,867 children and teenagers died from
gunshot incidents in the United States
in 2002. Again, that is the last year for
which complete statistics are avail-
able.
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We see that in the United States,
30,000 people were killed, including sui-
cides, homicides, unintentional, acci-
dental shootings. But when we look at
other countries, we see how few house-
holds there are with firearms and gun
homicides per million. In Japan, it was
less than 1. In the United Kingdom, it
was 1.3. In America, it is 62, 62 guns per
million where homicide is involved. So
we see we are especially susceptible in
this society of ours to casual gun own-
ership, gun use, very frankly.

We see incidents in my State, as we
see in every State. A young woman in
Atlantic City, NJ, was at a dance. An
older man with a history of mental dis-
turbance met her at a friend’s home
and tried to engage her physically. He
shot her through the eyes. She was 15
years old. Like every child killed by
gun violence, the girl mentioned left
behind many anguished loved ones—
parents, grandparents, brothers, sis-
ters, friends, and classmates.

I heard those parents ask: How did a
gun fall into the hands of a deranged
person? I heard police officers question
how guns were obtained by gangsters,
such as the man accused of murdering
Dwayne Reeves, the police officer mur-
dered the other day. I heard teachers,
pastors, and neighbors bemoan the gun
violence that has ripped communities
apart and destroyed lives. But in my 20
years in the Senate, no one in New Jer-
sey has ever come up to me and said:
You know, Frank, I am worried about
the fact that gun manufacturers might
be held accountable for all this vio-
lence and bloodshed. Can you make
sure we protect the gun dealers and
gun manufacturers?

That is why I cannot believe the Re-
publican leadership is wasting the Sen-
ate’s time on this gun violence immu-
nity bill. I believe it illustrates just
how badly we as a Senate have lost
touch with reality, with the concerns
of the average American families.

If this bill passed the last time it was
brought to the floor, the families of the
six victims of the Washington snipers
would have lost their right to sue the
gun dealer who negligently put a gun
in the hands of those murderers. The
gun dealer, in that case, ultimately
settled a lawsuit for $2.5 million. Why
did they settle? Because they Kknew
they were negligent.

Instead of debating gun violence im-
munity, we should be pressing forward
with the Defense bill, as I said earlier,
to support our troops, to really show
concern for the average family because
the average family are the ones sup-
plying the sons and daughters to fight
for our interests in the Middle East.
But the majority leader decided that
protecting gunmakers, distributors,
and dealers from legitimate legal re-
dress for their careless or reckless be-
havior is more important than making
sure our troops have the armor, the
weapons and, as I said, the ammunition
they need. The Senate is setting aside
the safety of our troops in order to pro-
tect gun dealers. What an outrage that
is.
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During the July recess, I had the
chance, as I mentioned, to meet with
some soldiers and military families in
New Jersey. They have been affected
by the Iraq war. The effects are so
enormous that when you look at the
problems they encounter, you shake
your head and wonder, how can we do
more to take care of them.

I talked with one young man who
says, when he applies for a job, he
doesn’t list the fact that he is a mem-
ber of the National Guard. Why? Be-
cause an employer does not want to
hire someone who is going to be away
for a couple of years.

We ought to be trying to shorten that
term of duty. We ought to make sure
we have more troops engaged so we can
send some who are in Iraq home be-
cause they accidentally have been
called up and are now doing tours of
duty never dreamt about.

The soldiers and their families talk
about not getting the resources they
need to fight the war. They talk about
shortages of tires for humvees. So
there are not enough vehicles in work-
ing order. The shortage of humvees
means troops don’t get the appropriate
practice of what to do when the convey
is attacked.

As if that isn’t bad enough, a soldier
told me there is not enough Gatorade
for them to drink while they are work-
ing in 125-degree heat. We know what it
is like outside here, but we are not
wearing full battle gear, and it is not
125 degrees.

When soldiers find a roadside bomb,
when one explodes, they like to mark
the spot with spray paint so it will be
easy for them to tell if another bomb is
put in the same place. But one soldier
told me that the Army doesn’t have
any spray paint available. Soldiers
were told to use their own money to
buy paint to identify a place that is
comfortable for someone to place a
roadside bomb. They should use their
own money to buy spray paint in a
local market.

In short, I learned that our troops in
Iraq are facing unnecessary danger be-
cause of inadequate training, lack of
resources, but here we are in the Sen-
ate shoving the Defense bill aside so we
can do this gun violence immunity bill.
I dare these colleagues to call the fami-
lies I met with and tell them we cannot
help them because the NRA is asking
us to grant legal immunity to these
gun manufacturers, distributors, and
sellers.

We should be taking up a bill to ex-
pand stem cell research. But rather
than work on the stem cell bill to save
lives, we are working to protect those
who negligently sell guns to criminals
which result in people being killed.

Most American families would prefer
we devote our time to the Stem Cell
Research Enhancement Act of 2005, the
stem cell bill that I am proud to co-
sponsor, which would expand Federal
funding for embryonic stem cell re-
search. There are many other issues.

When we look just at the stem cell
situation, as many as 100 million
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Americans could benefit from stem cell
research, but we don’t do that. Stem
cell research can help Americans living
with diseases such as diabetes or asth-
ma—which afflicts 9 million children
under the age of 18, including one of
my grandchildren—- cancer, Parkin-
son’s disease, autism, spinal cord in-
jury.

I find it amazing that the leadership
of the Senate, a brilliant physician, the
majority leader, is more concerned at
this point with providing immunity for
rogue gun dealers than giving a ray of
hope to 100 million Americans who
might benefit from stem cell research.
Talk about misplaced priorities.

The Republican leadership in this
Senate and this administration have
lost touch with the priorities of the av-
erage family. What is the one thing
that touches the life of every American
every day? Transportation. We should
have passed the highway bill 2 years
ago. Once again, we are bogged down
and the President is threatening to
veto the highway bill if the final
version is closer to the one passed by
the Senate.

So we have a lot of debate, a lot of
argument to go through. If it were up
to the American people, they would
pass a highway bill and veto this bill
on gun violence immunity. The list of
misplaced priorities goes on and on. We
cannot address issues such as childcare
and job training, but we can waste our
time on gun violence immunity, and
instead of letting a jury decide the
merits of the case involving gun vio-
lence, Congress wants to give special
protection to rogue gun dealers and re-
strict the right of all other Americans
to plead their case before a judge and
jury. That does not make sense.

When most Americans think about
gun violence, they pray that their
loved ones don’t become a statistic.
They are not looking to grant special
legal immunity to the companies that
sell guns. This bill is another example
of the Republican leadership taking its
marching orders from a rightwing spe-
cial interest group and ignoring the in-
terests of average families.

I don’t know if this bill will pass, but
I know one thing. If we spent our time
addressing the issues that really mat-
ter to average families, this bill would
never have seen the light of day. I hope
the majority leader will take a cue
from the American people and turn our
attention to issues that matter to
them—stem cell research, national de-
fense, and transportation.

In fairness and equity, I have a dis-
agreement with some of my friends in
the Democratic Party also, and I urge
them to put aside the time devoted to
this gun immunity bill and let us get
on with other issues.

Mr. President, I offer an amendment
that poses a question to the Senate.
The question is simple, Is it more im-
portant to protect our Nation’s chil-
dren or a special interest lobbying
group? This bill gives immunity to the
gun industry even when they are gross-
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1y negligent. What my amendment says
is there should not be a blanket grant
of immunity in cases in which a child
is the victim.

How can we look a mother in the eye
and tell her she cannot hold account-
able the people who caused the death of
her child? What the bill says now is
that the parents of a child killed by
gunfire when someone else is at fault
cannot seek redress. What we are say-
ing is, too bad about your child, but we
cannot let you harm these friendly do-
nors of ours.

I call up amendment No. 1620 and ask
for its immediate consideration.

The PRESIDING OFFICER. Is there
objection?

Mr. CRAIG. Reserving the right to
object, we appreciate the Senator com-
ing to the floor. I know he is com-
mitted to these issues and has been for
a good number of years. We are review-
ing the amendment now consistent
with all of the amendments that are
being submitted at this moment. We
have not yet completed that review.
We received the amendment about 25 or
30 minutes ago.

With that, I object to the unanimous
consent request.

The PRESIDING OFFICER. The ob-
jection has been heard to the amend-
ment.

The Senator from Rhode Island.

Mr. REED. Reserving my right to ob-
ject—and I will not object, obviously—
I know the Senator is looking carefully
at these amendments. I make a point,
I have served in the House of Rep-
resentatives where there is a Rules
Committee that looks at every amend-
ment and decides what is coming to the
floor. In the Senate that was never the
practice. We are trying to be extremely
cooperative and transparent in what
we are doing, going, we hope, the extra
mile. I hope it is reciprocated so we can
get to amendments and get to votes.
That is how in the Senate amendments
are decided, not by a committee put-
ting them up or down for comnsider-
ation, but by Members voting. I do not
object.

The PRESIDING OFFICER. Who
yields time?

The Senator from Idaho is recog-
nized.

Mr. CRAIG. Mr. President, we are ex-
amining these amendments closely. As
I had mentioned to the Democratic
floor leader a few moments ago on the
trigger lock amendment, it was not
last year’s amendment. We are exam-
ining it now. It is quite extensive. It is
a new approach toward trigger locks
and licensed gun dealers and a much
broader issue than before.

I see another Senator on the floor to
speak. Let me speak only briefly be-
cause the Democratic floor leader, Sen-
ator REID, had mentioned in his debate
a few moments ago a statement by
Smith & Wesson in relation to the ex-
penses involved as it relates to defend-
ing themselves in these frivolous law-
suits.

I have a letter from Smith & Wesson
to Senator BILL FRIST that I think is
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important to recognize because it does
put in context something that can very
easily be taken out of context.

Michael Golden, president and CEO of
Smith & Wesson, put it this way. He
speaks to a letter in response to the
Brady Center’s wire story, obviously
trying to knock down the claims of gun
manufacturers in their support of the
Protection of Lawful Commerce in
Arms Act. He stated:

In the article, the Brady Center attempts
to minimize the financial implications that
the numerous ‘‘junk” lawsuits have had on
the firearms industries. To support their po-
sition, they cite, among other things, Smith
& Wesson’s most recent 10-Q, filed with the
Securities and Exchange Commission. They
quote Smith & Wesson’s filing, stating, ‘“‘In
the nine months ended January 31, 2005, we
incurred $4,535 in defense costs, net of
amounts received from insurance carriers,
relative to product liability and municipal
litigation.”

As stated in our filing, the figure report re-
flects fees incurred over a 9-month period,
and is exclusive of settlement amounts re-
ceived from our insurers. Smith & Wesson
entered into settlement agreements with two
of its insurance carriers following years of
coverage disputes. The settlement amounts
equal a fraction of the total fees incurred by
Smith & Wesson in defending against frivo-
lous lawsuits. In fact, over the past 10 years,
Smith & Wesson has spent millions of dollars
defending itself against precisely the type of
“junk” lawsuits that the legislation—

Referencing the legislation that is
before us today—
is designed to prevent.

So they do openly support passage of
the Protection of Lawful Commerce in
Arms Act. They feel it is critical to not
only the survival of Smith & Wesson
but to the firearms industry of Amer-
ica.

I ask unanimous consent that the
letter be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SMITH & WESSON,
Springfield, MA, July 26, 2005.
Hon. BILL FRIST,
Majority Leader, U.S. Senate,
Building, Washington, DC.

DEAR SENATOR FRIST: This letter is in re-
sponse to the Brady Center’s newswire re-
leased yesterday regarding the Protection of
Lawful Commerce in Arms Act. The
newswire was entitled ‘“The Biggest Lie Yet:
Hoping to Ram Bill Through Senate, NRA
Supporters Use Phony Scare Tactics, Says
Brady Campaign.

In the article, the Brady Center attempts
to minimize the financial implications that
the numerous ‘‘junk’ lawsuits have had on
the firearms industry. To support their posi-
tion, they cite, among other things, Smith &
Wesson’s most recent 10-Q, filed with the Se-
curities and Exchange Commission. They
quote Smith & Wesson’s filing stating, ‘“‘In
the nine months ended January 31, 2005, we
incurred $4,535 in defense costs, net of
amounts received from insurance carriers,
relative to product liability and municipal
litigation.”

As stated in our filing, the figure reported
reflects fees incurred over a nine-month pe-
riod, and is exclusive of settlement amounts
received from our insurers. Smith & Wesson
entered into settlement agreements with two
of its insurance carriers following years of
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coverage disputes. The settlement amounts
equal a fraction of the total fees incurred by
Smith & Wesson in defending against frivo-
lous lawsuits. In fact, over the past 10 years,
Smith & Wesson has spent millions of dollars
defending itself against precisely the type of
“‘junk” lawsuits that the legislation is de-
signed to prevent.

Passage of Protection of Lawful Commerce
in Arms Act is obviously critical to Smith &
Wesson, the firearm industry, our nation’s
economy and America’s hunting traditions
and firearm freedoms. Thank you for your
sponsorship of this very important piece of
legislation.

Very truly yours,
MICHAEL F. GOLDEN,
President and CEO.

Mr. CRAIG. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arkansas is recognized.

Mrs. LINCOLN. I ask unanimous con-
sent to speak as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mrs. LINCOLN are
printed in today’s RECORD under
“Morning Business.”’)

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, as most of
our colleagues know, we are now on S.
397, the Protection of Lawful Com-
merce in Firearms Act. There is an
amendment on the Senate floor for
consideration at this moment. Cloture
on the bill has been filed.

What I thought I might do is take a
few moments to discuss some of the
differences between S. 397, the one cur-
rently on the Senate floor, and S. 1805,
the previous version of the Protection
of Lawful Commerce in Firearms Act,
which was considered in the Senate in
the 108th Congress. Language has been
added in this version to address devel-
oping issues or concerns expressed last
Congress, garnering more support and
adding more cosponsors on both sides.

As I announced this morning and
submitted for the RECORD, we now have
61 cosponsors including myself. In some
cases, the changes are just technical in
their character.

But before I get to the changes, let
me assure my colleagues that these
changes do not alter the essential pur-
pose and effect of the bill. As we have
stressed repeatedly, this legislation
will not bar the courthouse doors to
victims who have been harmed by the
negligence or misdeeds of anyone in
the gun industry. Well recognized
causes of action are protected by the
bill. Plaintiffs can still argue their
cases for violations of law, breach of
warranty, and knowing transfers to
dangerous persons. Specific language
has been added to make it clear that
the bill is not intended to prevent suits
for damage caused by defective fire-
arms or ammunition. The only law-
suits this legislation seeks to prevent
are novel causes of action that have no
history or grounding in legal principle.

This bill places blame where blame is
due. If manufacturers or dealers break
the law or commit negligence, they are
still liable. However, if the cause of
harm is the criminal act of a third per-
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son, this bill will prevent lawsuits tar-
geting companies that have ‘‘deep
pockets’” but no control over those
third persons.

The first change we made in this bill
was to add the words ‘‘injunctive or
other relief’ in the title of the bill. This
is to make sure S. 397 will prevent all
qualified suits and respond to concerns
that the 108th version would only have
prevented suits for damages. The
version of the bill before us today will
prevent suits that seek injunctive or
other relief besides those seeking only
money damages. Without adding this
language, law-abiding firearms busi-
nesses could still be crippled by being
prevented from manufacturing or sell-
ing firearms. Any court decision that
incorrectly finds dealers or manufac-
turers liable for criminal acts of others
will destroy an industry whether there
is an award of money damages or not.

In the ‘‘findings’ section of the bill,
we have made a couple of changes that
do not alter but strengthen and clarify
the second amendment principles that
are reviewed there.

That same section contains a new
paragraph responding to questions
about the bill’s Commerce Clause im-
plications. That new section expresses
the reality that the bill actually
strengthens federalism and protects
interstate commerce. Thirty-three
states have already forbidden lawsuits
like the ones this bill seeks to elimi-
nate. Advocates of gun control are try-
ing to usurp State power by circum-
venting the legislative process through
judgments and judicial decrees. Allow-
ing activist judges to legislate from
the bench will destroy state sov-
ereignty. This bill will protect it.

A new paragraph in the ‘‘purposes’”
section of the bill echoes this change.

In the ‘‘definitions’ section of the
bill spelling out what we mean by a
“qualified civil liability action,” we
have added the words ‘‘or administra-
tive proceeding . . .”’. This change re-
sponds to the experience of some in the
industry, who have found themselves
not only the target of junk lawsuits
filed by a municipality but also the
target of administrative proceedings,
such as those to change zoning restric-
tions, also aimed at putting a law-abid-
ing manufacturer or seller out of busi-
ness just because it made or sold a fire-
arm that was later used in a crime.
However, it must be remembered that
not all administrative proceedings in-
volving someone in the firearms indus-
try would be covered by this addition—
only those that were ‘‘resulting from
the criminal or unlawful misuse of a
qualified product by the person [bring-
ing the action] or a third party .. .”.
Let me emphasize: this change is not
intended to, and would not, have the
effect of preventing ATF or any other
Federal, State, or local agency from
using administrative proceedings to
enforce Federal or State regulations
that control the firearms business. So
we are not trying to circumvent the
Justice Department in any sense of the
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word; or, as I have said, State or local
agencies that have the right to enforce
the law. For example, if a dealer actu-
ally violated a zoning regulation or
local licensure requirement, this provi-
sion would not prevent an action
against the dealer. Likewise, if a dealer
knowingly violated the law or com-
mitted any other infraction for which
he or she could lose a Federal firearms
dealer’s license, this provision would
not prevent ATF from initiating an ad-
ministrative proceeding to revoke or
suspend that dealer’s license. This ad-
dition of the words ‘‘administrative
proceeding” is simply intended to clar-
ify that whether it is a reckless court
or court-like administrative pro-
ceeding that is brought against a law-
abiding business, based on a third par-
ty’s misuse of a firearm, it is covered
by this bill.

Also in this section of the bill, we
have added the words ‘‘injunctive or
declaratory relief, abatement, restitu-
tion, fines, or penalties, or other relief

. .”’. This is to ensure that the bill en-
compasses all qualified lawsuits, re-
gardless of the relief being sought.

In the section relating to causes of
action that would not be barred by this
legislation, we have specifically listed
circumstances in which manufacturers
or sellers ‘‘knowingly’’ violate a stat-
ute. In the last Congress, we had two
different versions of this section: one
required the violation to be both know-
ing and willful, and the other version
didn’t require either. Since a person
cannot violate the law ‘‘willfully”
without doing so ‘‘knowingly,” we have
dropped the word ‘‘willfully”” in this
version.

Also in the section relating to causes
of action that would not be barred by
this legislation, we have made some
clarifying changes to the paragraph
concerning product liability actions.
Again, this bill is not intended to pre-
vent lawsuits against the industry for
damages resulting from a defective
product. Language was added to this
section of the bill to make clear that
even if the person who discharged a de-
fective product was technically in vio-
lation of some law relating to posses-
sion of the product, that alone would
not bar the lawsuit. For instance, if a
juvenile were target shooting without
written permission from his parents—
that is a violation of current law, a
violation of 18 U.S.C. 922y—and was in-
jured by defective ammunition, the ju-
venile would still be able to bring a
suit against the ammunition manufac-
turer.

The final major change, other than
clarifications and emphasizing lan-
guage, is the provision conforming the
definition of trade association to the
definition in the Internal Revenue reg-
ulations. The purpose of the change
was to address some arguments that
were made in the last Congress, at-
tempting to stretch the concept of
““¢rade association” to include groups
that no one has ever considered to be a
trade association. So, for anyone who
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might have been concerned that the
National Rifle Association would some-
how be protected by this bill—as was
argued last time—being defined as a
trade association, this change will pre-
vent that from happening. We want
that to be perfectly clear. It will also
prevent illegitimate gun sellers, such
as gangs or gun traffickers, from some-
how qualifying as a trade association
under the bill.

I believe that I have addressed most,
if not all, of the significant changes in
the bill. As we often find with legisla-
tion, while they are relatively small
changes in the language itself, it took
a lot of words to describe them. Even
s0, I hope this explanation is helpful to
my colleagues.

This legislation is not identical to
the legislation of the 108th, but it is to
all intents and purposes the same, with
the kind of clarifying examples I have
just given. I certainly welcome the de-
bate on the importance of this meas-
ure. I hope we can move it quickly
through the Senate and conclude our
work and provide this country with the
Protection of Lawful Commerce in
Firearms as should be the case.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut is recognized.

Mr. DODD. Mr. President, I don’t
know how many of our colleagues dur-
ing this past number of hours have had
the time to listen to the comments of
our colleague from Rhode Island. I
know we all have busy schedules and
appointments in our offices and with
the hearings we attend. I have had
those meetings in my office as well.
One thing I have not done today, which
I do under normal circumstances, is
put on the mute button when constitu-
ents come to my office. In the last cou-
ple of hours, I have not done that. I
have been transfixed, listening to our
colleague from Rhode Island.

I have witnessed a lot of people over
my 24 years in the Senate make a case
for or against a piece of legislation,
and I do not recall another instance
when someone has been as eloquent, as
thoughtful, as well prepared as JACK
REED of Rhode Island has in presenting
his case here today as to why this bill
is a bad idea. I publicly commend him
for his well-prepared, well-thought-out,
passionate arguments on why this is a
troublesome piece of legislation. I
thank him for being a good educator on
this subject matter.

Let me take a few minutes, if I can,
to express some views. It is not every
day that I question at all the majority
leader’s decision to seek to bring a par-
ticular piece of legislation to the floor
of the Senate. As someone who has
been in this body for almost a quarter
of a century, I have great respect for
the role of majority leader and how dif-
ficult a job it is. In fact, it is the job of
the majority leader to set the agenda
and to exercise his or her prerogatives
to move that the Senate proceed to a
particular matter. So I am not ques-
tioning his right to do so. I am ques-
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tioning the wisdom of having made this
decision.

In this case, I cannot let pass the de-
cision the majority leader has made to
bring us to consideration of a gun li-
ability bill. By his actions, the Senate
has been prevented from concluding
consideration of the Defense authoriza-
tion bill. We were making very good
progress on that bill on a number of
issues that were very important to our
men and women in uniform, to the
families of our service men and women,
to their survivors, and to the veterans
of this country who were also the sub-
ject of numerous amendments that
would have been offered on the bill had
it remained on the floor of the Senate
for another couple of days.

In my years here, good debates on a
Defense authorization bill, which is
what this body is all about, have gone
on 9, 10, and 11 days before a cloture
motion would be filed. There have been
other occasions when it has been filed
in less time, but never in less than 5
days of debate. You always look for-
ward to the week or two prior to the
August break when we gather to debate
and discuss the Defense authorization
bill.

For the good part of the last 24 years,
we have not had a debate on the sub-
ject matter of that legislation at a
time of war. This time, of course, we
were. Therefore, it was stunning to me
to know, at a time when our men and
women are in a dangerous place, when
there are literally hundreds who have
lost their lives, thousands who have
been injured, and thousands every day
who are putting themselves in harm’s
way, that the decision was made by
this body, by the leadership of this
body, to put aside that bill, which
might do some things to make their
lives safer, provide some security for
the survivors of those who lost their
lives, and be of some help to veterans.
It is stunning that we would set aside
those issues to take up this bill that is
now before us. In my quarter of a cen-
tury in this body, I don’t recall the
Senate ever being forced off of a De-
fense bill in this manner.

The distinguished chairman of the
Armed Services Committee put it sim-
ply and succinctly several months ago
in this Chamber. Senator WARNER of
Virginia said the following—when con-
fronted, by the way, with a similar fact
situation. There was a movement a
year or so ago to take up the class ac-
tion reform bill, of which I was the
principal author at that time. I am a
strong supporter of tort reform. There
was a movement to bring up the class
action reform bill.

In fact, I wrote a letter, with several
other Members of this body, urging the
leadership, as strongly as we felt about
class action reform, not to set aside
the Defense authorization bill in order
to bring up the class action reform bill.
That point of view prevailed and we
stayed on the Defense authorization
bill. But during consideration of that
motion or that effort, the chairman of
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the Armed Services Committee said,
“We are at war.”

We have men and women wearing the
uniform of the United States Armed
Forces who are this very moment being
hunted by enemies of our Nation. They
are in combat. They are under siege.
They are enduring some of the harshest
conditions ever faced by American sol-
diers.

That is exactly where we are today.
Yet, unlike a year or so ago when we
turned back the efforts of those who
would have put aside the Defense au-
thorization bill to deal with a class ac-
tion bill, this time when it comes to
the gun lobby we said no, the gun lobby
is more important than the men and
women in uniform, more important
than the people who are putting their
lives on the line every day.

So here we have now the majority of
the Senate saying those soldiers will
have to wait a while. This is evidently
a higher priority, and it is this bill, a
bill that would confer special privileges
on a small but very powerful industry.
I am frankly incredulous, to say the
least, that we will apparently recess
for an entire month having spent bare-
ly 2 days to decide on the critical needs
of the soldiers, sailors, airmen, ma-
rines, veterans, and their survivors. I
think we should finish our job. It is the
least the Senate could do for our troops
before we take a month-long break
from our work.

Our business is about choices, some-
times very difficult choices. You can’t
do everything at the same time. But I
don’t know how you could possibly
draw the conclusion that this immuni-
zation bill for the gun industry is a
more important piece of legislation
than the Defense authorization bill, to
provide additional protection and the
needs of the people in uniform, for vet-
erans, for survivors. I do not know how
anyone could possibly draw that con-
clusion at a time we are at war. What
do people think happened in London a
few days ago, in Sharm el-Sheik a few
days ago? What event has to occur to
convince this body that we ought to be
about the business of doing everything
we can to protect this Nation? Instead,
we decide it isn’t quite that important,
that this is more important.

I am stunned in many ways that any-
one would even suggest this legislation
in lieu of the Defense authorization
bill. I can only imagine what the reac-
tion would be if I were to come to this
Chamber and offer a similar amend-
ment that would exclude another en-
tire industry from exposure to poten-
tial liability for wrongdoing.

I have more than a passing knowl-
edge of the gun industry. The State of
Connecticut, which I am proud to rep-
resent, has been, and to my knowledge
remains, home to more gun manufac-
turers than any other State in Amer-
ica. I know of nine such companies
that currently call Connecticut their

home: Colt Manufacturing, Sturm
Ruger, U.S. Repeating Arms, Marlin
Firearms, U.S. Firearms Manufac-
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turing, Charter Arms, L.W. Seecamp,
Wildey, and O.F. Mossbert and Sons.
From 1972 to 1997, more guns were man-
ufactured in my home State of Con-
necticut than any other State. More
than 25 million in all were produced in
my small State of Connecticut. These
are good people. These are good compa-
nies. And I represent good people who
work in this industry. We produce fab-
ulous guns. They are well constructed.
They are the envy of the world.

Eli Whitney, of course, is best known
as the inventor of the cotton gin. He
also built a musket armory in New
Haven, CT in the late 1700s. Since then,
Connecticut has been the gun manufac-
turing capital of the country of our Na-
tion, if not the world, for that matter.
The first revolver was developed and
mass produced in Connecticut in the
1830s by Samuel Colt and his wife Eliz-
abeth who ran that company after Sam
passed away at a very young age. That
company today bears his name and
that revolver became known as ‘‘the
gun that won the West.”

I also represent probably more insur-
ance companies and more pharma-
ceutical companies in the State of Con-
necticut than almost any other State
in the Nation. I am very proud to rep-
resent these industries. They do a first-
rate job. But even though I support the
people who work in these businesses
and respect what they do, the idea that
we would take any one of these indus-
tries in this Senator’s State and ab-
solve it from its legal responsibilities
is stunning to me.

I have been a strong advocate of legal
reform. I authored the securities litiga-
tion reform bill with the Senator from
New Mexico. I wrote the uniform
standards litigation bill. I coauthored
the tort reforms on the Y2K litigation
with Senator BENNETT of Utah. I have
been a proponent of asbestos litigation
reform. I coauthored the Class Action
Fairness Act. I am proud of the work I
have done in the area of tort reform.
We need it. It is necessary. In my view,
these bills have struck the right bal-
ance between frivolous lawsuits, while
retaining citizens’ rights to seek the
redress of wrongs in a court of law.

But the idea that we would take an
entire industry and give it immunity
from wrongdoing is simply wrong, in
my view. We are saying to this indus-
try, if you act irresponsibly or wrong-
fully, and if you can foresee the con-
sequences of your irresponsible or
wrongful conduct, you do not have to
worry about being held accountable for
your actions. No matter how much
harm you may cause, no matter how
many people die or are injured at least
in part as a result of your wrongful
conduct, you will not be held respon-
sible. In this day and age that this
body would so overwhelmingly endorse
an idea such as this is breathtaking.
And it is little more than ironic that
such an idea would be put forward by
some who routinely lecture others
about the need to take ‘‘responsibility”’
for their actions.
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Evidently, taking responsibility is a
fine philosophy for some, the poor, the
elderly, schoolchildren, and men and
women who struggle each and every
day to put food on the table for them-
selves and their families. But the gun
industry is being absolved in this legis-
lation of virtually all responsibility for
its actions.

Let’s consider some of the con-
sequences of enacting this legislation.
First, it will have absolutely no impact
whatsoever on reducing the rate of gun
violence in our Nation. In fact, this bill
ignores the devastating toll firearm vi-
olence continues to take on our fellow
citizens.

According to the Centers for Disease
Control and Prevention, there were
more than 30,000 deaths in the United
States from firearms in the year 2002
alone—30,000 deaths. That is, of course,
10 times the number of lives that were
tragically lost on September 11 at the
World Trade Center, here in Wash-
ington, and in a field in Pennsylvania.
In fact, a year of gun violence in Amer-
ica nearly equals the number of Ameri-
cans who died in the Korean war and
almost half the Americans lost in the
entire Vietnam conflict. The numbers
are staggering. These numbers exceed
by a huge margin the number of fire-
arms-related deaths on a per capita
basis in countries such as Canada, the
United Kingdom, Germany, Japan, and
France.

Among those individuals most af-
fected by gun violence are children.
Firearms are the second leading cause
of death among young Americans age
19 and under. Approximately 2,700 chil-
dren under the age of 19 are killed each
year as a result of gun violence or the
improper use of guns.

The rate of firearm deaths of children
under the age of 14 is already 12 times
higher in the United States than 25
other industrialized nations combined.

Let me repeat that. The firearms
death rate of children under the age of
14 is 12 times higher in the United
States than in 25 other industrialized
nations in the world. One study noted
the firearms injury epidemic among
children is nearly 10 times larger than
the polio epidemic in the first half of
the 20th century.

Yet we are about to exclude an entire
industry from even being brought to
the bar to question whether they might
be liable for some of these deaths.

The human cost of gun-related
deaths and injuries is tragic in itself,
but the economic loss is also signifi-
cant. According to a study published in
the year 2000, the average cost of treat-
ing gunshot wounds was $22,000 for each
unintentional shooting and $18,000 for
each of the gun injuries. These costs
would undoubtedly be much higher
today. The total societal cost of fire-
arms is estimated to be between $100
billion and $126 billion each year. Who
pays these expenses? By large measure,
the American taxpayer does.

My colleagues speak against un-
funded mandates, and yet this bill, if
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enacted, burdens the Nation’s cities
and counties with billions and billions
of dollars in medical care, emergency
services, police protection, courts, pris-
ons, and school security. It is shameful
that, while tens of thousands of people
are dying each year due to firearms
and while the American taxpayers pay
tens of billions of dollars to cope with
the effect of gun violence, the Senate is
doing absolutely nothing to make our
streets and homes safer, in my view. In
fact, we are doing quite the opposite
through our actions today.

Second, the legislation will give this
industry special legal protections no
other industry in the United States
has. Neither cigarette companies nor
asbestos companies nor polluters have
such sweeping immunity as we are
about to give this industry.

Let me quote from a recent letter
sent to all Senators and Representa-
tives from over 75 law professors from
across our Nation. According to them
the bill:

. would represent a sharp break with tra-
ditional principles of tort liability. No other
industry enjoys or has ever enjoyed such a
blanket freedom from responsibility for the
foreseeable and preventable consequences of
negligent conduct.

Gun manufacturers and sellers are al-
ready exempt from Federal Consumer
Product Safety Commission regula-
tion, despite the fact that firearms are
among the most dangerous and deadly
products in our society. We have more
regulations on toy guns than we do on
the ones that fire real bullets. Imagine
a toy gun that you buy from Mattel.
The Consumer Product Safety Commis-
sion issues literally pages of regula-
tions on what must be included in the
production of that gun. There is not a
single word in the regulations of the
Consumer Product Safety Commission
about the production of guns that may
kill 30,000 people each year in this
country.

The National Rifle Association made
sure of this exemption 30 years ago,
just as highly addictive tobacco prod-
ucts are not subject to regulation by
the Food and Drug Administration.

I have supported tort reform in spe-
cific areas where I believe it is appro-
priate. My colleagues know I worked
with many of them on these issues. At
the same time I recognize that litiga-
tion has been a powerful tool in hold-
ing parties accountable for their neg-
ligence and providing them with the in-
centive to improve the safety of their
products. It has been employed on be-
half of other potentially dangerous
products such as automobiles,
lawnmowers, household products, and
medicines to protect the health of the
American people. The fact that guns
are already specifically exempt from
the oversight of the Consumer Product
Safety Commission is reason enough,
in my view, why we can’t afford to
grant the firearms industry legal im-
munity.

Third, this legislation is likely to in-
crease criminal behavior, in my view,
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in our Nation. Consider the views of
the people who know best, our Nation’s
law enforcement officers. Yesterday
some 80 sheriffs, police chiefs, and oth-
ers wrote to each and every Senator
that this bill will ‘“‘strip away the
rights of gun violence victims, includ-
ing law enforcement officers and their
families, to seek redress against irre-
sponsible gun dealers and manufactur-
ers.”

This legislation will do nothing to
help our Nation’s law enforcement offi-
cers to stop these criminals or to re-
ceive justice if they are shot or killed.
Who better to listen to than our own
police chiefs? Law enforcement officers
will tell you this is a bad bill. It is a
bad bill, and it is going to cause more
problems in the streets of our country.
And here is what two former Directors
of the Bureau of Alcohol, Tobacco, and
Firearms had to say about this bill:

To handcuff ATF, as this bill does, will
only serve to shield corrupt gun sellers, and
facilitate criminals and terrorists who seek
to wreak havoc with deadly weapons. To
take such anti-law enforcement action in the
post 9/11 age, when we know that suspected
terrorists are obtaining firearms, and may
well seek them from irresponsible gun deal-
ers, is nothing short of madness.

If this legislation is enacted, it would
remove any incentive under current
tort law for gun manufacturers to
make their firearms safer. Studies
have shown that the technology is both
readily available and very inexpensive
to help avoid future gun-related trage-
dies. For example, a load indicator
could be included to tell the user that
the gun is still loaded. That is never
going to happen now, I promise you. A
magazine disconnect safety could be
installed by the manufacturers to pre-
vent guns from firing if the magazine is
removed. Even childproofing the gun
with safety locks can be done rel-
atively easily. However, if this bill is
enacted into law, gun manufacturers
will lose the huge incentive to include
such reasonable safety devices in their
products.

Evidence has been uncovered that re-
veals that the gun industry has been
engaged in irresponsible behavior for
many years. Senator REED and others
have already mentioned one such in-
dustry actor, Bull’s Eye Shooter Sup-
ply in Takoma, WA.

This gun store claims it ‘‘lost’ the
gun used by the Washington, DC, snip-
ers, John Muhammad and John Lee
Malvo, as well as more than 200 other
guns. Many of these firearms were
traced to other crimes. Bull’s Eye
Shooter Supply had no record of the
gun ever being sold and did not report
it until the Bureau of Alcohol and Fire-
arms recovered the weapon and traced
it back. After the rifle was linked to
the sniper shootings and the newspaper
reported on the disappearance of the
gun from Bull’s Eye, the rifle manufac-
turer, Bushmaster, still considered
Bull’s Eye a good customer and was
happy to keep selling to that shop.

The judge in this case has since ruled
twice that the suit brought by the fam-
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ilies of the DC area sniper victims
against Bull’s Eye and Bushmaster
should proceed to trial, and a prelimi-
nary ruling has been rejected.

Nevertheless, this case, as well as
other important pending and future
lawsuits against negligent gun dealers
and manufacturers, would be banned if
this bill becomes law, as I suspect it
will, according to the opinion of some
of our Nation’s most prominent legal
scholars.

There are many more instances of
the gun industry not taking steps to
prevent guns from reaching the illegal
market. According to Federal data
from the year 2000, 1.2 percent of deal-
ers account for 57 percent of all guns
recovered in criminal investigations.
Undercover sting operations in Illinois,
Michigan, and Indiana have found that
such dealers routinely permit gun sales
“to straw purchasers,” individuals
with clean records who buy guns for
criminals, juveniles, or other individ-
uals barred by law from purchase.

If the Senate bill is enacted, police
officers shot by a gun bought by a
“straw purchaser” would no longer get
his day or her day in court.

Gun shows are also an important
source of guns for criminals. Studies
have shown that unlicensed dealers
often sell large quantities of weapons
at these shows without having to run
criminal background checks or keeping
records. Many of my colleagues might
recall that a gun show was the source
of the firearm purchased by Eric Harris
and Dylan Klebold before they went on
their murderous rampage at Columbine
high school, but the Senate bill would
not hold such gun dealers responsible
for the injuries and deaths their fire-
arms cause.

Supporters of this legislation con-
tend that there is a gun litigation cri-
sis in America and that many of the
cases being brought against the gun in-
dustry are frivolous. Nothing could be
further from the truth. In fact, there
are no massive backlogs of claims
against the gun dealers and manufac-
turers burdening our court system.
About 10 million tort suits were filed in
State courts from 1993 through the
year 2003; 57 of them were against
gunmakers or dealers, 57 out of 10 mil-
lion cases. Is that a litigation crisis,
with 57 lawsuits out of 10 million other
suits filed in the same relevant area?
And the result of those 57 cases. The
impact on the gun industry has hardly
been crushing. Some of these suits
have been dismissed. Some have been
settled. Some have been appealed.

The industry claims it is spending
$200 million a year on litigation costs.
Yet it offers absolutely no data to sup-
port this. There is evidence that litiga-
tion costs are virtually insignificant:
57 cases in 10 years out of 10 million
tort cases being filed. That alone ought
to tell you this is a frivolous piece of
legislation. This is what is frivolous, to
suggest we need to clean up a problem
involving 57 cases, many of which were
dismissed.
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One major gun manufacturer in a fil-
ing last November with the Securities
and Exchange Commission—a filing, by
the way, that it made under the pain
and penalty of perjury—said this:

It is not probable and is unlikely that liti-
gation, including punitive damage claims,
will have a material adverse effect on the fi-
nancial position of the company.

Another gun manufacturer said this
to the SEC in March of 2005:

In the nine months ended January 31, 2005,
we incurred $4,5635 in defense costs . . . rel-
ative to product liability and municipal liti-
gation.

That is a litigation crisis? It is out-
rageous to claim it is.

Of the small number of lawsuits filed
against this industry, none to my
knowledge have been dismissed as friv-
olous. On the contrary, there have been
favorable rulings on the legal merits of
many of these cases. Courts have rec-
ognized such cases are based upon well-
established legal principles, negligence,
product liability, and public nuisance.
Important information on the gun in-
dustry’s wrongful actions, which has
been cloaked in secrecy for many
years, has been revealed and injured
parties have been compensated, fairly
and justly. These cases, however, will
be precluded, and the information
gleaned from them will be lost if the
gun industry is granted immunity, as
it seeks with this legislation.

Rather than giving special immunity
to those manufacturers and dealers
who wrongfully make and sell guns to
criminals, the Senate should be today
or at some point—again I wish we were
back on the Defense authorization
bill—at some point we should work to
protect our police officers and the peo-
ple they protect every single day. In-
stead of zeroing out the COPS program
we ought to take our time to do some-
thing about strengthening the police
departments of our Nation. Rather
than placing more guns on the streets,
the Senate should be considering more
responsible gun legislation such as
making the ban on assault weapons
permanent and closing the gun show
loophole.

Rather than encouraging reasonable
and safe gun use, the Senate is destroy-
ing any incentive for gun manufactur-
ers to improve the safety of their dead-
ly wares. This legislation, to this Sen-
ator, is an outrage. And, I represent
more of these manufacturers than any
other Member of this body. I know it is
not common for a Senator to get up
and speak against an industry in his
State, and I have at least nine of them,
as I said earlier, that have produced 25
million guns in the last 12 or 13 years.
I respect my manufacturers. They are
good people. But the idea that I would
immunize nine industries in my State
from their wrongdoings is incredible.
While it may seem strange to have the
Senator from the largest gun-pro-
ducing State making these statements,
I feel strongly. It is wrong to be doing
it. It is an outrage.

You can say this is wrong, and we
ought to be ashamed of ourselves for
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taking an entire industry and not hold-
ing it liable for the harm it may cause
to people across the country. Thirty
thousand people die every year, almost
3,000 kids, and we are about to say to
the manufacturer of the products that
kill them to take a walk and that you
never have to show up again in court.
That is shameful.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. I will be very brief.

Mr. President, in the context of what
the Senator from Connecticut has said,
let me read some statistics from the
National Safety Council injury fact
sheet. I am talking about some very
important statistics: Between 1993 and
2003, accidental or unintentional
deaths by firearms has gone down 40
percent in America. Between 2002 and
2003, that reduction of accidental
deaths has again gone down by 33 per-
cent. Very significant numbers.

Here also are other significant num-
bers that my colleagues would want to
be aware of that are tremendously im-
portant. Total unintentional acci-
dental deaths in America, 101,500 in
2003; motor vehicle deaths of that year,
44,000; falls at home and work and on
the streets of America, 16,000;
drownings, 13,000; fire and burns, 4,300;
ingestion of food objects, 2,900; fire-
arms was down into the number of 700.
That is less than 1 percent.

Here is what is most significant, be-
cause I don’t take 700 unintentional ac-
cidental deaths by firearms lightly.
But these are important statistics to
understand as we look at the total
scope of the legislation and even what
the Senator from Connecticut said that
I don’t think pertains to this legisla-
tion.

Here are the statistics from the Na-
tional Safety Council. Accidental fire-
arms-related fatalities have been con-
sistently decreasing for many years.
Primarily, statistics show accidental
firearms-related fatalities decline by 13
percent in one category, 2002 to 2003.
Here is what is most important because
we are all concerned about the young
people of America. Over the past 7
years, accidental firearms-related fa-
talities among children under 14 years
of age has decreased by 60 percent.
Why? Because there are tremendous
safety efforts not by the Federal Gov-
ernment but by private organizations
and by responsible parents to teach
their young people how to deal with
firearms when they are either subject
to them or find them in a location.
These numbers are important in the
context of this debate.

Again, this debate has nothing to do
with crime on the street. This has ev-
erything to do with frivolous lawsuits
against law-abiding citizens. I am
afraid we have to start dealing with
the criminal element instead of the law
abiding.

I yield the floor.

Mr. DODD. Correct me if I am wrong,
but I cited statistics between 1993 and

S9103

2003. There were 10 million lawsuits
brought in the TUnited States for
wrongful death under the tort system.
Of those 10 million, we have been able
to find 57 in 10 years, 57 cases brought
against gun manufacturers and gun
dealers. Is the Senator telling me those
are frivolous, 57 lawsuits out of 10 mil-
lion? Is that a crisis in litigation?

Mr. CRAIG. Will the Senator yield?

Mr. DODD. I am happy to yield.

Mr. CRAIG. What the Senator is say-
ing, there have been 24 or 25 lawsuits
filed against gun manufacturers and
dealers by municipalities. Half of them
have been thrown out of the courts as
being frivolous.

Mr. DODD. So what is the problem?

Mr. CRAIG. The problem is, and the
Senator well knows, this Congress has,
from time to time when they have seen
industries subjected to wrongful law-
suits, chosen to exempt them from the
wrongful lawsuit but not from liabil-
ity.

Mr. DODD. For 24 cases in 10 years?

Mr. CRAIG. And millions and mil-
lions and millions of dollars spent. I
appreciate the Senator’s mindset on
this issue. He is fundamentally wrong,
and that is why we have the legislation
now to provide a very narrow scope of
protection, but certainly not from mal-
functioning, not from bad product,
only from that third-party criminal
issue.

I am sorry to say the Senator would
disagree with me, but a person who
manufacturers a firearm is not the
criminal who pulls the trigger and
therefore should not be liable for that
criminal act.

Mr. DODD. You are going to have
your way if this bill is adopted, but
that is the only industry in America
with this special status. You would not
do it for the automobile or chemical
industry.

Mr. CRAIG. We did it for aircraft in-
dustry some years ago because of frivo-
lous lawsuits that nearly bankrupted
them until Congress stepped in and
said, No, in certain categories that is
unfair, and it allowed them to stabilize
their economy and continue to build
aircraft for the American consumer.

The PRESIDING OFFICER. The
Democratic leader.

Mr. REID. Mr. President, I am con-
cerned about what is going on in the
Senate procedurally. This is the first
time I can remember, during the ten-
ure of Senator FRIST, we have had a
bill where the so-called ‘‘tree’ has been
filled, allowing no amendments to be
offered.

Senator FRIST, I have stated, has
been very fair in allowing bills to go
forward, with rare exception.

I am concerned about what has gone
on very recently: filing cloture on the
Defense bill after 1 day of debate. I di-
rect these remarks through the Chair
to the distinguished manager of the
bill. Mr. President, I direct these re-
marks through you to the distin-
guished manager of the bill.

Mr. CRAIG. I apologize.
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Mr. REID. I participated in a con-
versation I am confident the manager
of the bill was in on this morning
where the distinguished majority lead-
er said he wanted to take a little bit of
time, after having filled the tree, which
is very unusual, and he would look at
the amendments offered by the Senator
from Rhode Island and make a decision
as to which of those he would allow to
be debated. He did say he had no prob-
lem with him offering amendments and
we would be able to debate—and I do
not recall him saying ‘‘vote on them’—
but at least debate specific amend-
ments that were up. But I assumed in
the tenor of the conversation there
would be votes on the amendments.

We have been on this bill now for 3
hours, after proceeding to it, and my
friend from Rhode Island has been un-
able to offer any amendments. So I say
to the manager of the bill, through the
Chair, how much longer is it going to
take before the majority makes a deci-
sion on something that should be fairly
routine, as to when the Senator from
Rhode Island can have some of his
amendments heard before the body?

Mr. CRAIG. If the Senator will yield.

Mr. President, let me address the mi-
nority leader.

Certainly, all that he has said is ex-
actly the conversation from my ref-
erence point that went on between him
and the majority leader. There is no in-
tent to block all amendments. That is
not the intent of what the majority
leader did.

We have seen these amendments less
than 30 minutes, in almost every in-
stance, prior to the time they were of-
fered. Certainly, the Senator from Ne-
vada knows the opportunity to exam-
ine and look at these amendments, in
light of similar amendments offered
last year, is a reasonable request. That
is the request the majority leader and
I, as the floor manager, have made.
Those amendments are under review
now.

The floor leader for the Democrats,
Senator REED, and I have visited about
some of them that may well meet that
scope, and we are reviewing them at
this moment. This is not unprece-
dented, and the Senator from Nevada
knows that. This is a procedure under
the rules of the Senate that has been
used over time. Has Majority Leader
FRIST used it? I don’t know. I am not
that good of a historian. But I have
been here not quite as long as the Sen-
ator from Nevada, and I do know that
both his side and our side have used it
from time to time. It is clearly within
the prerogative of the Senate to do so
under its rules.

At the same time, clearly, what the
majority leader has expressed was ex-
pressed in good faith with the minority
leader. I would hope in the course of
the evening—and we will certainly be
on this legislation all day tomorrow
because the cloture motion does not
ripen until early Friday morning—-
that it would be adequate time to con-
sider several of these amendments that
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have been offered. I know that is the
intent of this floor leader. And cer-
tainly I believe it is the intent of the
majority leader to do so.

Mr. REID. Mr. President, I am happy
to hear the review is still taking place.
I would hope that during the tenure of
this reviewing of the amendments, a
decision could be made so the Senator
from Rhode Island can offer his amend-
ments. I am happy to hear the decision
has been made to allow him to do that,
in keeping with my conversation with
the majority leader, that amendments
would be debated here on the floor.

I would also say something else as to
how I look at all this. I know the ma-
jority leader has a real problem with
trying to jam a lot of things in this
final week before we go back to our
States.

I say my friend from Rhode Island,
who feels so strongly about this issue,
has been willing—and I am saying pub-
licly on his behalf and announcing to
the Senate—in that we have conference
reports that need to be completed,
hopefully on the Energy bill, the high-
way bill, the Interior bill, the Legisla-
tive Branch appropriations bill, and
that we have to do something on the
Native Americans legislation, and
other incidentals that crop up as we
are trying to finish a period such as
this for a 5-week break, the Senator
from Rhode Island has said he is will-
ing to allow the Senate to go forward
with all these other items we have be-
fore us that I have outlined and, in
fact, will waive the second 30 hours he
will be entitled to after cloture is prob-
ably invoked on the underlying bill.
The only thing he requires is that final
passage of the bill take place, not on
Saturday morning, in keeping with the
rules here, but as soon as we get back,
whenever the majority leader would
want to do this bill when we get back.
He can do it the first hour we get back
here, the first day we get back here.

But I want the Senate to understand,
both Democrats and Republicans, who
are clamoring to go places—home or
other places they have set to go during
this recess—that Senator REED is not
holding this up. Under the procedures
of the Senate, he has a right and will
keep us here until Saturday morning,
unless there is a decision made that we
can finish all this as quickly as pos-
sible, eliminating the 30 hours, and
going forward with the other business
of the Senate. Otherwise, it is going to
be real tough to jam all that in.

I see nothing lost. There has been
some talk: Well, during the 5-week pe-
riod both sides will run ads and things
of that nature. I have no doubt that
may be true. But I cannot imagine it
will change any votes.

But I want everyone to understand,
when people come to me and say, ‘“Why
is Senator REED of Rhode Island being
S0 unreasonable?”” the Senator from
Rhode Island is being totally reason-
able. Some of us have spoken to him. I
think it is reasonable what he has
agreed to do. So if people come to me
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and say, ‘‘Senator REED is not letting
us leave here when we want to, and we
have all this work to do,” everyone
should be disabused of that. It cer-
tainly is not true.

We are willing to finish our work
here. We could finish all the work we
have to do here tomorrow, early in the
evening, and not have to be here Satur-
day. The rest is up to the majority.
They are the ones, we understand, who
control what amendments we can offer
on this bill. They control when we will
finally dispose of this bill. It can either
be Saturday morning or it can be when
we get back here in September.

Mr. REED. Will the Senator yield?

Mr. REID. I am happy to yield.

Mr. REED. For the record, there are
three amendments we have attempted
to offer. One is an amendment au-
thored by Senator KOHL, which I of-
fered on child safety locks. The floor
manager and I have discussed this
amendment. There are some technical
concerns about it. But that is one.

The second is an amendment Senator
CORZINE would like to offer about ex-
empting law enforcement officers from
the provisions of the bill.

The third is an amendment Senator
LAUTENBERG would like to offer with
respect to the denial of immunity when
the victims are children.

These are the three amendments. But
we are not seeking any extraordinary,
provocative amendments. We are try-
ing to get amendments up that are rel-
evant to this discussion about gun safe-
ty. I honestly believe that 3 hours—my
amendment is going to take 3 hours—
and at least several hours for the other
amendments will be sufficient time to
review this.

I am not going to make a formal par-
liamentary inquiry now, but I am not
under the impression, under the rules
of the Senate, that a Senator must get
the permission of any other Senator to
offer an amendment. If he has the
floor, and particularly before cloture,
the amendment can be offered. I will
seek to clarify that. I do not want to be
in error on that point.

But we have gone to great lengths to
be cooperative, collegial, to be able to
offer these amendments, and to this
point we have got this sort of silence—
or not silence, but simply: We are look-
ing at it, we are looking at it, we are
looking at it. I do not think we can
continue in this posture indefinitely.

I thank the Democratic leader.

Mr. REID. Mr. President, I would
say—and I meant to say this in my re-
sponse to the Senator from Idaho—no
one has said he or the majority leader
are violating the rules. Everyone is
going by the rules here. I know them. I
am just saying, it is very unusual for
Majority Leader FRIST. In fact, I have
nothing in my memory that he has
ever done this before; that is, imme-
diately going to a bill and filling the
tree so no other amendments can be of-
fered. I have never, ever known him to
do this. It is so unusual. It is not in
keeping with how he has done business
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here during his tenure as majority
leader. While filling the tree is within
the rules, it is done very rarely. And
again, I am surprised that Senator
FRIST did this.

Mr. FEINGOLD addressed the Chair.

The PRESIDING OFFICER. Does the
Senator yield the floor?

Mr. REID. Yes, I have yielded the
floor.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, we
should be using our time right now to
continue our work on the Department
of Defense authorization bill, working
through important amendments relat-
ing to the needs of our military and
our Nation’s security and giving these
issues the time and careful attention
that they so clearly deserve. At a time
when our brave men and women in uni-
form are deployed in Afghanistan, Iraq,
and elsewhere—risking and, too often,
losing their lives in service to this
country—we ought to be working in-
tensively on the Defense bill. At a time
when terrorist networks continue to
strike at our allies, killing innocent ci-
vilians in an attempt to intimidate ev-
eryone who rejects their violent, ex-
tremist agenda, we ought to be focus-
ing sustained attention on ensuring
that our military has the tools that it
needs, and our country has the policy
that it needs, to create a more secure
world for our children. And as a part of
that effort, we must devote more time
and more attention to a realistic as-
sessment of where we stand today in
Iraq, and where we should be going.

As my colleagues know, I have sub-
mitted a resolution calling for the
President to provide a public report
clarifying the mission that the U.S.
military is being asked to accomplish
in Iraq and laying out a plan and time-
frame for accomplishing that mission.
This doesn’t seem like much to ask for.
After all, if we don’t have a clear plan
and timeframe, how can we even hold
ourselves accountable for giving the
military the tools they need to succeed
in achieving those goals? The resolu-
tion also calls on the President to sub-
mit a plan for the subsequent return
home of U.S. troops that is also linked
to a timeframe, so that we provide
some clarity about our intentions and
restore confidence at home and abroad
that U.S. troops will not be in Iraq in-
definitely.

My resolution does not dictate dead-
lines or dates certain. And it does re-
quest flexible timeframes for achieving
our goals in Iraq rather than imposing
any, because drawing up timeframes is
best and most appropriately left to the
administration, in consultation with
military leaders. And, of course, any
timeframe has to be flexible. There are
variables that will affect how quickly
various missions can be accomplished.
But it is hard to conceive of an effec-
tive strategic plan that isn’t linked to
some timeframes. That is what the ad-
ministration needs to share.
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I want to respond directly to some of
the criticisms I have heard of this ap-
proach.

Some have suggested that to ques-
tion the path that we are on is to un-
dermine our united commitment to
support the courageous men and
women who have been deployed in
harm’s way.

And some believe that any discussion
of timeframes, flexible or otherwise, is
basically a code for a ‘“‘withdraw now”’
agenda.

Neither of these charges is credible.
Just this morning, General Casey
spoke publicly—publicly—of the poten-
tial to reduce our troop levels fairly
substantially by the spring and sum-
mer of 2006. I think his comments, and
Iraqi Prime Minister Jafari’s frank ac-
knowledgement that ‘‘the great desire
of the Iraqi people is to see the coali-
tion forces be on their way out,” are
constructive. And I hardly that Gen-
eral Casey be accused of failing to sup-
port his fellow service men and women.

My support for our troops has not
wavered one inch. And it will not. I did
not support the administration’s deci-
sion to go to war in Iraq, but I have
consistently voted to provide our serv-
ice men and women with the resources
they need in Iraq. And I know that our
troops have done, and continue to do, a
remarkable job. The brave men and
women of the U.S. Armed Forces de-
serve our admiration, our respect, and
our unflagging support. But that is not
all that they deserve. They deserve
sound policy from elected officials.
They don’t have that right now. The
administration must not leave them in
the lurch any longer. Are U.S. forces
supposed to be waging a counterinsur-
gency campaign? Are they supposed to
be taking sides in what may be an
emerging civil war? Are they supposed
to be focused primarily on training
Iraqi forces so that the Iraqis can be in
the driver’s seat when it comes to tak-
ing the decisions, and the risks, associ-
ated with achieving their own sta-
bility? I hope the administration
knows the answers to these questions,
but until they provide them, all of us
are in the dark.

It is also clear that we must not ac-
cept a false choice between supporting
the status quo in Iraq and the so-called
idea of cutting and running. The status
quo—staying a rudderless course with-
out a clear destination—would be a
mistake. The course we are on is not
leading to strength. In fact, I am con-
cerned that the course we are on is
making America weaker and our en-
emies stronger.

The ill-defined and open-ended mili-
tary commitment that characterizes
our current policy in Iraq is actually
strengthening the very forces who wish
to do us harm. I am not talking about
disgruntled Baathists, although I am
concerned that nationalist sentiments
will make it more and more difficult
for many Iraqis to accept a massive
foreign troop presence on soil-—some-
thing that they regard as a humilia-
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tion. But, more alarmingly, I am talk-
ing about the forces that attacked this
country on September 11, 2001. These
forces were not active in Iraq before
the invasion, but they came once dis-
order in Iraq took hold. And today, as
CIA Director Porter Goss has made
plain in testimony before Congress:

Islamic extremists are exploiting the Iraqi
conflict to recruit new, anti-U.S. jihadists.

Just recently, President Bush told
the country that ‘“‘with each engage-
ment, Iraqi soldiers grow more battle-
hardened and their officers grow more
experienced.”’

Unfortunately, the same is true of
the foreign fighters. Iraq has become a
prime on-the-job training ground for
jihadists from around the world, ter-
rorists who are getting experience in
overcoming U.S. countermeasures, ex-
perience in bombing, and experience in
urban warfare. They may well be get-
ting a better education in terrorism
than jihadists received at al-Qaida’s
camps in Afghanistan. And they don’t
just have skills. They now have con-
tacts. They are building new,
transnational networks, making the
most of al-Qaida’s new model of sup-
porting 1loosely affiliated franchise-
type organizations. Press reports sug-
gest that the CIA is calling this emerg-
ing threat the ‘‘class of ’05 problem.”
All of us, on both sides of the aisle,
should be thinking about how to ensure
that there is no similar class of ’06.

It would be nice to believe that these
terrorists will be swept into Iraq only
to be annihilated by U.S. forces. But
that kind of ‘‘roach motel’”’ approach to
fighting is hardly a strategic vision. At
its best, it is wishful thinking, and
more wishful thinking is just what our
Iraq policy and our strategy for fight-
ing terrorism do not need. I agree
wholeheartedly with the President that
we must not waver in our commitment
to defeating the terrorist networks
that wish to do us harm. And I know,
as he must know, that these networks
exist around the world. Fighting ter-
rorists in Baghdad does not mean that
we won’t have to fight them elsewhere.
Sadly, we need only look at the head-
lines over the past few weeks to find
the terrible evidence of this hard fact.

I am gravely concerned that not only
are our enemies gaining strength under
the administration’s current policies. I
am concerned that we are getting
weaker. The U.S. Army is being
hollowed out by the administration’s
policies. The Army is straining to
maintain the cycle of rotations and
training that we know it needs to sus-
tain its capacities, and recruitment ef-
forts have been in serious trouble for
some time now. Meanwhile, costs for
the Future Combat System—a system
that depends on technology that is not
yet even developed—spiral out of con-
trol. We cannot stand by and allow the
U.S. Army to be broken. We cannot
stay this course.

The current course of action simply
is not inspiring confidence among the
American people. I know that my con-
stituents are terribly troubled by the
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administration’s handling of the war in
Iraq. After the shifting justifications
for this war, the rosy scenarios that
bore no resemblance to reality, and the
unreliable declarations of ‘‘mission ac-
complished,” they sense that our pol-
icy is adrift. A democracy cannot suc-
ceed in achieving its goals without the
support of the people. They deserve
clarity and candor and so do our troops
on the ground.

Finally, I want to talk about the
most common criticism leveled at any-
one who invokes the phrase ‘‘time-
table” in talking about our military
deployment in Iraq. The charge goes
something like this: if the insurgents
know when we plan to go, they will
simply hunker down and lie in wait for
the time when we are no longer present
in large numbers, and then they will
attack.

If that were the insurgents’ plan, why
wouldn’t they cease all attacks now,
lay low, let everyone believe that sta-
bility has been achieved, and spring up
again once the security presence in
Iraq is dramatically reduced? If we
really believe the argument that any
kind of timetable is a ‘‘lifeline’’ to the
insurgents, then why wouldn’t they try
to induce us to throw them that life-
line?

We cannot know all the reasons be-
hind the choices made by the diverse
elements waging Iraq’s insurgency. But
one thing is clear: Ultimately, we will
withdraw from Iraq, and it will not be
secret when we do. Does the adminis-
tration believe that the insurgents will
be entirely defeated at that point? Is it
really our policy to stay in Iraq until
every last insurgent and every last ter-
rorist is defeated? Recently Secretary
of Defense Rumsfeld made news when
he said that the insurgency could well
last a decade or more, and that ulti-
mately, ‘‘foreign forces are not going
to repress that insurgency,” rather it
is going to be defeated by the Iraqis
themselves. 1 think this analysis
makes good sense, especially given the
fact that our very presence in Iraq is
helping to recruit more foreign
jihadists every day. But the Sec-
retary’s candor made waves, because
for long, costly months we lacked clar-
ity on this critical point regarding just
what the remaining U.S. military mis-
sion is in Iraq. Is it to defeat the insur-
gency, or is it to give the Iraqis the
tools to do that themselves?

If the remaining military mission is
to train Iraqis to provide for their own
security, we ought to be able to articu-
late a clear plan for getting that job
done. If we know how many troops we
need to train, and we know how long it
takes to train effectively, then we
ought to have some sense of how long
it will take to accomplish our mission.

When I was in Baghdad in February,
a senior coalition officer told me that
he believes the U.S. could ‘‘take the
wind out of the sails of the insurgents”’
by providing a clear, public plan and
timeframe for the remaining U.S. mis-
sion. He thought very clearly, that this
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could rob them of their recruiting mo-
mentum. I also think it could rob them
of some unity. All reports indicate that
the forces fighting U.S. troops and at-
tacking Iraqi police, soldiers, and civil-
ians are a disparate bunch with dif-
ferent agendas, from embittered former
regime elements to foreign fighters.
The one thing that unites them is op-
position to America’s presence in Iraq.
Remove that factor, and we may see a
more divided, less effective, more eas-
ily defeated insurgency.

Intense American diplomatic and po-
litical engagement in and support for
Iraq will likely last long after the
troops’ mission is accomplished and
they are withdrawn. I expect that we
will continue some important degree of
military and security cooperation with
the Iraqis, as we work with them and
with others around the world to com-
bat terrorist networks, whether they
are operating in Iraq or Afghanistan or
England. And we have to be working
diligently to combat a burgeoning cul-
ture of corruption in Iraq, or the rule
of law doesn’t stand a chance. We need
to make reconstruction work and de-
liver real democracy dividends for the
Iraqi people. The situation in Iraq is
complex, and it requires a long-term
political commitment from the U.S.
What my resolution addresses is just
one piece of the puzzle for achieving
our interests in Irag and helping the
people of Iraq and the region move to-
ward a more stable future.

I certainly don’t have all the answers
to the complex problem we confront in
Iraq. But I know that it’s time to re-
store confidence in the American peo-
ple that this President and this admin-
istration know where we are going and
how we plan to get there. It’s time to
put Iraq in the context of a broader vi-
sion for our security. It’s time to re-
gain a position of strength. That starts
with sustained attention, focus, and de-
bate—and we should be doing that
right here in this Congress, right now.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I rise to
ask my colleagues to support the Pro-
tection of Lawful Commerce in Arms
Act. This act has strong bipartisan sup-
port. Sixty-one Senators are cospon-
soring this legislation. I am very proud
to be an original cosponsor of this bill.
I thank my good friend from Idaho,
Senator CRAIG, for his leadership in in-
troducing the legislation and bringing
the bill to the Senate floor, managing
the legislation and doing an exemplary
job.

The legislation we are considering
will correct a significant injustice that
threatens the viability of a lawful U.S.
industry; that is, the firearms indus-
try. An increasing number of lawsuits
are being filed against the firearms in-
dustry seeking damages for wrongs
committed by persons who have mis-
used the industry’s products. These
lawsuits seek to impose liability on
lawful businesses for the actions of
people over whom the industry has no
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control. Outrageous. Businesses that
comply with all applicable Federal and
State laws and produce a product fit
for its intended lawful purpose, includ-
ing elk hunting, duck hunting, target
shooting, or personal protection,
should not be subjected to frivolous
lawsuits that have only one goal—to
put them out of business. This is an un-
acceptable burden on lawful interstate
commerce. No other law-abiding indus-
try faces this kind of attack.

People in my State are proud of their
independence. We are proud of our out-
door heritage. Montanans are avid
sports men and women. We cherish our
right to hunt and fish and enjoy the
outdoors. Passing this bill will allow us
to protect that right by ensuring that
the firearms industry stays in business.

BEach year, hunters, shooters spend
nearly $21 billion. This, in turn, gen-
erates more than 366,000 jobs that pay
more than $8.8 billion in salaries and
wages and provide $1.2 billion in State
tax revenues. In addition, excise taxes
imposed on firearms under the Federal
Aid to Wildlife Restoration Act, also
known as the Pittman-Robertson Act,
generate critical revenues for State
fish and wildlife conservation efforts
and hunter safety training. For exam-
ple, the Pittman-Robertson Act gen-
erated more than $150 million in rev-
enue in 2002 alone.

In Montana, hunters and sportsmen
generated $250 million in retail sales,
generating about 5,592 jobs, over $100
million in salaries and wages, and $11
million in State tax revenues—no
small matter.

In addition, threats to the U.S. gun
industry also pose a threat to the U.S.
military. Many domestic gun manufac-
turers supply the military with nec-
essary firearms. If these companies are
forced out of business, the U.S. mili-
tary must look abroad to arm itself,
and we cannot let that happen.

In short, the U.S. firearms industry
serves America’s gun owners, serves
our sportsmen, and our military very
well. It provides good-paying jobs for
many Americans. It provides revenues
that benefit all Americans. The indus-
try should not be penalized for legally
producing or selling a product that
functions as designed and as intended.
But that is exactly what certain groups
are trying to do by asking the courts to
step in and micromanage the industry.
The Congress and most State legisla-
tors have refused to do so.

Let me list some of the demands so
you get a flavor of how credible these
lawsuits are. Some of these lawsuits
would require one-gun-a-month pur-
chase restrictions not required by
State law. Others require firearm man-
ufacturers and distributors to partici-
pate in a court-ordered study of lawful
demand for firearms and to cease sales
in excess of lawful demand, if you can
imagine. Others require a prohibition
on sales to dealers who are not stock-
ing dealers with at least $250,000 in in-
ventory, talking about the small gun
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dealers. Others would require system-
atic monitoring of dealers’ practices by
manufacturers and distributors.

These are just a few of the sweeping
demands made in the lawsuits that the
Protection of Lawful Commerce in
Arms Act seeks to stop. As you can
tell, these suits are asking the courts
to step well outside of their jurisdic-
tion, to legislate regulation of the in-
dustry. They also have nothing to do
with holding accountable those who ac-
tually misuse the firearms.

Most courts have dismissed such law-
suits that are brought before them. A
New York appellate court judge stated:

The plain fact is that the courts are the
least suited, least equipped, and thus the
least appropriate branch of government to
regulate or micromanage the manufacturing,
marketing, distribution, and sale of hand-
guns.

However, the time, expense, and ef-
fort that goes into defending these nui-
sance suits is a significant drain on the
firearms industry, costing jobs and
millions of dollars, increasing business
operating costs, including sky-
rocketing insurance costs, and threat-
ening to put dealers and manufacturers
out of business. That is why this bill is
SO necessary.

Let me be clear about a couple the
things. This bill will not close the
courthouse doors to legitimate suits
against the firearms industry. It will
not shield the industry from its own
wrongdoing or from its negligence or if
the industry puts out a bad product.
For example, the bill will not require
dismissal of a lawsuit if a member of
the industry breaks the law or if some-
one in the industry acts negligently in
supplying a firearm to someone they
have reason to believe is likely to mis-
use the firearm or supplies a firearm to
someone they had reason to know was
barred by Federal law from owning a
firearm or a representative of the in-
dustry who designs a defective product.
The bill also doesn’t protect unlicensed
dealers. The bill would only protect
federally licensed manufacturers, deal-
ers, or importers of firearms.

This bill is only intended to protect
law-abiding members of the firearms
industry from nuisance suits that have
no basis in current law, that are only
intended to regulate the industry or
harass the industry or put it out of
business, none of which are appropriate
purposes for a lawsuit.

Certainly, regulating the industry is
well outside the appropriate role of the
courts.

We could all agree that when a fire-
arm is used in a criminal or careless
manner that causes serious injury or
loss of life, that is a terrible tragedy.
Those responsible should be punished
to the full extent of the law in both the
civil and criminal areas. That includes
the firearms industry, if one of its
members breaks the law or acts neg-
ligently in selling a firearm to a crimi-
nal or other person they should have
known would use the firearm to hurt
another person. The Protection of Law-
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ful Commerce in Arms Act will do
nothing to change that or shield the
arms industry from criminal wrong-
doing.

At the same time, it is not right or
fair to hold law-abiding members of the
industry accountable for independent
actions of third parties who use a fire-
arm in a manner that industry never
intended. Why, for example, should the
industry be held liable if a member of
the industry sells a gun to a lawful cus-
tomer and that gun is then stolen from
a customer and used in a crime? That
makes no sense.

Again, the fact that a crime occurred
is sad and tragic, but that doesn’t
mean that the firearms industry is in
any way responsible for such a gross
misuse of its product. But that is ex-
actly what is happening in some of
these lawsuits. This bill would put a
stop to that. It is a very short, simple
bill with a simple purpose. Nothing is
hidden in it. It is also critically impor-
tant to a vital national industry. We
need to pass it, pass it now, as the situ-
ation will only get worse. I ask my col-
leagues to give it their full support.

Mr. BAUCUS. Mr. President, I ask
unanimous consent to speak as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

HEALTH CARE AND COMPETITIVENESS

Mr. BAUCUS. Mr. President, every
few minutes, a new Chevy Malibu, a
popular family sedan, rolls off the as-
sembly line of General Motors Corpora-
tion’s Fairfax plant Kansas City, KS.
The invoice price starts at $17,600.

And every few minutes, across the
ocean, a new Toyota Camry, a popular
family sedan, rolls off the assembly
line of the Toyota Motor Corporation
plant in near Nagoya, Japan. The in-
voice price starts at about $16,600, a
full $1,000 less than the Malibu.

One reason for the price difference
between the Malibu and the Camry is
health care. Yes, health care. For GM,
health care costs amount to more than
$1,500 for every vehicle it produces. For
Toyota, health care costs account for
closer to $500 for every vehicle that it
produces. That is about the thousand
dollars difference.

Two-thirds of Americans get their
health insurance at their jobs. The sys-
tem started in World War II, when the
Government capped wages. Employers
competed for workers by offering more
generous fringe benefits. After the war,
a Government tax preference further
encouraged employers to provide
health insurance.

Almost all Japanese get their health
insurance through their government.
That is true of pretty much every
other major industrialized country.

America’s system has yielded high
health care costs. The average Amer-
ican spends more than $5,000 a year on
health care. That is 53 percent more
than the next most costly country. The
average Japanese spends only about
$2,000 a year on health care.

Last year, GM paid $3.6 billion in
health care costs for about 450,000 re-
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tirees and their spouses. When GM
workers retire, GM continues to pay
much of their health care costs as part
of the worker retiree benefits plan.

This year, 1,200 Japanese Toyota em-
ployees will retire. Within 2 years,
pretty much every one of them will
switch from Toyota’s health insurance
plan to the Japanese national plan. At
that point, Toyota will pay absolutely
nothing in health care costs for those
1,200 retirees and their spouses.

General Motors provides more med-
ical benefits than any other private en-
tity. GM covers 1.1 million Americans,
including workers, retirees, and their
families. Last year, GM paid for more
than 11 million prescriptions for its
hourly workers.

Premiums for health insurance have
increased 15 percent or more in many
years. GM expects that its health care
bill will go up $1 billion this year, to
$6.2 billion total. That is a year. Last
year, GM spent $1.4 billion on prescrip-
tion drugs alone. Last year, GM put $9
billion into a trust fund to pay for
health care costs.

Remember, when those retirees leave
Toyota, they do not cover the health
care costs. The government does it in
Japan.

In the late 1970s, GM controlled near-
ly half of the American car market.
Since then, competitors such as Toy-
ota, Nissan, and Honda have cut GM
sales to about a quarter of the Amer-
ican market.

In the fiscal year ending March 2004,
Toyota earned $10 billion in profits.
GM has now been losing money for
three quarters in a row. GM lost more
than a billion dollars in the first quar-
ter of this year alone.

Toyota is making nearly $1,500 a car
in profit. GM is losing more than $2,300
per car.

Now, part of the blame for GM’s de-
clining market share lies with GM’s in-
ability to adjust to change. In the
wake of the OPEC oil embargo, Japa-
nese car makers sold low-cost, fuel-effi-
cient cars to American families. But
OPEC imposed its oil embargo more
than 30 years ago, and Japanese car
companies still lead the way in energy-
efficient cars. Today, only Toyota and
Honda mass produce fuel-efficient hy-
brid sedans.

But part of the blame also lies with
the American health care system. Car-
rying the burden of health care costs
handicaps American companies in their
race for global markets.

Americans are smart. Americans
work hard. But American manufactur-
ers cannot compete with foreign manu-
facturers when American companies
have to bear the extra load of these
higher health care costs.

You might think that because Ameri-
cans pay more for health care, well, at
least we get better health care. But we
do not.

The average American does not have
better access to health services. Forty-
five million Americans lack health in-
surance. Fifteen percent of our popu-
lation is uninsured. Japan offers better
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access to the dialysis and diagnostic
image services—MRIs and so forth—
than America does.

Nor do we have better outcomes.
That is a fancy term for saying our
people are not healthier after they see
a doctor and go to the hospital. We are
not better. The average American
woman can expect to live to age 79. The
average Japanese woman can expect to
live 5 years longer, to age 84. People
can expect to live longer in Canada,
France, Germany, Sweden, Switzer-
land, and Britain. And all of those
countries spend less per person on
health care than do we.

America’s fragmented system yields
high administrative costs. In 2003, ad-
ministrative costs accounted for nearly
a quarter of American health care
costs. That is $400 billion—a quarter of
what we spend on health care.

America is the only country in the
industrialized world without a national
health system. We do not have a single-
payer system like Canada, Britain, or
Switzerland. Instead, we have a system
of uncoordinated payers, from private
insurers to Medicare, from employers
to State Medicaid programs. It is very
uncoordinated, very diverse.

America’s massive $2 trillion health
care bill ought to buy more. America’s
health care system needs serious re-
form.

National health care reform appears
unlikely any time soon. But we have at
our disposal—if Congress can act—the
means to attack some of the most glar-
ing inefficiencies in our health care
system and reduce unnecessary costs.

We can improve health care by facili-
tating the use of health information
technology. We can improve health
care by tying payment to the quality
and value of care, rather than just
spending on whatever services the doc-
tors and hospital provide, irrespective
of the quality and the outcome.

By encouraging investment in health
information—technology, computers,
interoperability, getting rid of the pa-
perwork—we can reduce unnecessary
administrative costs, and we can en-
hance patient safety and clearly im-
prove the quality of care.

Let me explain. America often in-
vents new medical technologies. We
often adopt new medical technologies
early. We are leaders in the areas of
drugs and devices, pills and procedures,
science and surgeries.

But we have not complemented this
innovation with the proper use of
health information technology. The
staggering cost of administering Amer-
ican’s pen and paper system of health
care claims proves the point.

Mr. President, 30 to 40 percent of
American health care transactions still
rely on paper claims. That is according
to health economist, Ken Thorpe of
Emory University. These claims can
cost from $5 to $20 each.

But administering health care claims
electronically can cut those costs to as
little as 50 cents each. Professor
Thorpe estimates that requiring auto-
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mated claims processing would save
the Federal Government nearly $80 bil-
lion over 10 years. Significant savings
would also accrue to the private sector,
if it fully automated claims.

And proper use of health IT can pre-
vent unnecessary medical errors, hos-
pitalizations, and other health care
services.

Each year, about 7,000 Americans die
because of errors in administering
their medication. I also had a figure—
and nobody disputed this—that the
equivalent of two 747s crashing today is
the number of Americans who die
today because of medical errors. That
is many more than people who die of
gun deaths or in traffic accidents. The
equivalent of two 747s crashing every
day is the number of Americans who
died on account of medical errors—not
bad outcomes but medical errors.

Technology can help ensure that
medical professionals give the right
drug to the right patient at the right
time. We are talking about drugs. We
can help to do that by putting bar
codes on all drugs, and by using health
information technology to link medi-
cation administration to a patient’s
clinical information.

The inability to exchange clinical
data among providers often causes du-
plication of diagnostic tests. Clearly, if
you take somebody in Montana who
goes on vacation in the great State of
Louisiana and gets ill—maybe has a
heart attack—and he goes to see a doc-
tor, or goes to the emergency room,
that doctor looks at the Montanan, ad-
ministers some tests, and has no record
of the Montanan who happens to be
there on vacation—no idea what is
going on. He has to start from scratch
and run all these tests all over again.
Clearly, it is unnecessary duplication.
Just think how much more efficient we
would be if that Louisiana doctor in
that hospital could push a button and
my Montanan’s health care record
would be available. Clearly, it could
protect the right of privacy and con-
fidentiality, but just think of the sav-
ings that can be made. Think of how
much better the health care would be
to my Montanan in Louisiana.

We could help make it easier for one
doctor to pull up that x ray that an-
other doctor took a week before. Dupli-
cation is eliminated and the quality of
care clearly improves.

Medicare spends $50,000 more for the
average 65-year-old in Miami than for
the average 65-year-old in Minneapolis,
MN—$50,000 more per beneficiary in
Miami than in Minneapolis, MN. You
might ask, why is that? In their last 6
months of life, Medicare beneficiaries
in Miami visited specialists six times
more often than those in Minneapolis.
You might say, they are healthier;
more is spent on them. Or they go be-
cause there are more specialists in
Miami compared to Minneapolis. But
that is not what is happening.

By using health IT appropriately, we
can reduce error and duplication and
overuse of services. We can also coordi-

July 27, 2005

nate senior care to ensure that they re-
ceive adequate preventive care and
management for their chronic condi-
tions. In fact, patients who see primary
care physicians in Minneapolis tend to
be healthier, where fewer dollars are
spent, than do seniors in Miami who
see more specialists. That is counter-
intuitive, but that is the fact.

Why is America falling behind in
health information technology? Part of
the reason is lack of investment. The
health care industry invests only about
2 percent of its revenues in health in-
formation technology. Other informa-
tion-intensive industries invest about
10 percent. Think of the banking indus-
try.

As a result, many health practi-
tioners in America have limited infor-
mation technology capability. In Brit-
ain, nearly all general practitioners—98
percent—have a computer somewhere
in their office. In America, extremely
few small physician practices—just 5
percent—use anything but a pen and
paper.

We have to help ensure that health
information systems can communicate
with one another. We need an agreed-
upon set of standards so that health in-
formation technology systems can
work together. Otherwise, we will have
a Tower of Babel preventing commu-
nication of critical health information.

We can do better, and that is why I
have worked with my colleagues on the
Finance Committee and on the HELP
Committee to introduce the Better
Healthcare Through Information Tech-
nology Act, a bill which facilitates na-
tionwide adoption of information tech-
nologies in the health care field. It will
help those systems to talk to one an-
other, it will set up loans and grants to
encourage the use of more health IT,
and it will help us to improve health
care quality.

We need to emphasize quality care.
Medicare is the dominant care in
America’s health system, but Medicare
is at best neutral and at worst negative
toward quality. Medicare pays for the
delivery of a service; Medicare does not
pay for the achievement of health. And
we see the effect. Patients receive rec-
ommended treatments only about half
the time, and more care is often not
producing better care.

Among the 50 States, levels of cost
and quality vary greatly. In my home
State of Montana, for example, Medi-
care spends about $5,000 per year per
beneficiary. Quality of care ranks near
the top. By contrast, some States
spending around $7,000 a year per bene-
ficiary—$2,000 more—have quality that
ranks near the bottom.

States such as Montana, with its
higher proportion of primary care prac-
titioners, often produce lower costs and
better quality. Less expensive care,
when concentrated and patient cen-
tered, can do more for a patient than
high-cost services.

I have introduced a bill with my col-
leagues, Senators Grassley, Enzi, and
Kennedy, that will build value into the
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way Medicare pays for its services. The
Medicare Value Purchasing Act of 2005
will provide higher Medicare reim-
bursements to providers who show they
are working to improve the quality of
care they deliver.

Together, these two bills I mentioned
form a package. This quality bill goes
hand in hand with the health IT bill I
just mentioned. Together, they will
help improve American health care and
help keep American businesses com-
petitive.

In his recent book about competitive-
ness, ‘“The World is Flat,” Tom Fried-
man talks about the need to strength-
en what he calls the ‘“‘muscles’ of the
individual American worker. Part of
the solution to global competition, he
says, lies in ensuring that the Amer-
ican health care system provides our
workers with access to health care
services without placing them or their
employers in financial jeopardy. That
means congressional action on health
quality, and it means congressional ac-
tion on health IT. I stand ready to
work with my colleagues to realize
that goal. Until we act, health care
costs will continue to make America
less competitive. Until we start invest-
ing in health IT, we risk falling further
behind. And until we start paying for
health care quality, we risk slowing
our progress to a better future.

A little more than a century ago, in
1903, a man named Henry Ford estab-
lished the Ford Motor Company in De-
troit, MI. That same year, a man
named Orville Wright became the first
person to pilot an airplane in powered
flight. Americans have been at the
forefront of transportation ever since.
In 1929, the Duesenberg J, a premier
four-door luxury sedan, began rolling
off the assembly line. The price was ex-
pensive at that time, starting at
$13,000.

Like the automotive industry, health
care has come a long way in the last
century. And like the automotive in-
dustry, health care needs to adjust and
adjust dramatically to change. If we in-
vest in health IT and start paying for
health care quality, we can help both
the American automobile industry and
the American health care system to
keep moving forward.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, in a mo-
ment or two, I am going to propound a
unanimous-consent request while the
manager is here. Before I do that, I
congratulate the Senator from Mon-
tana for his analysis of health care
costs in relationship to the manufac-
turing situation in which we find our-
selves.

He has pointed out something which
is critically important, which is that of
all the competition faced by American
manufacturers, one of the competitive
disadvantages we put them in is the
health care system we have compared
to the health care systems their com-
petitors have, leading to, for instance,
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in the automotive area, a disadvantage
of something like $1,000 or $1,500 a car.

I congratulate him for his efforts in
this particular area and many other
areas as well.

I have one little minor note, and that
is, the Senator from Montana is cur-
rently looking at the proud owner of a
Ford hybrid. So America now is manu-
facturing hybrids.

Mr. BAUCUS. And may Ford produce
many more.

Mr. LEVIN. May they produce many
more. I thank the Senator from Mon-
tana.

Mr. President, I want to for a couple
minutes comment on the bill and then
make a unanimous-consent request
that the amendment I will offer be in
order and that other amendments be
laid aside. But first a moment or two of
commentary.

The bill before us, S. 397, says that
its purpose is ‘“‘to prohibit civil liabil-
ity actions from being brought or con-
tinued against manufacturers, distribu-
tors, dealers, or importers of firearms
or ammunition for damages, injunctive
or other relief resulting’’—and here are
the keywords—‘‘from the misuse of
their products by others.”

On page 3, in section 2, findings and
purposes, finding No. 6 is:

The possibility of imposing liability on an
entire industry for harm that is solely—

And that is the keyword—
solely caused by others is an abuse of the
legal system. . . .

I happen to agree with that. If harm
is solely caused by others, it would be
an abuse of the legal system to impose
liability on someone who did not con-
tribute to somebody else’s damage.

My amendment would make it clear,
and I will just read one paragraph from
my amendment:

That nothing in this act shall be construed
to prohibit a civil liability action from being
brought or continued against a person if the
gross negligence or reckless conduct of that
person was a proximate cause of death or in-
jury.

What my amendment would do is ba-
sically take the words that are in the
stated purpose of this bill, which is
that it is wrong that anyone have li-
ability imposed on them for harm that
is solely caused by others, and say that
basically I accept that premise.

The problem with the bill is that it
does not or could not or might not
allow for damages to be imposed where
someone’s own reckless or gross mis-
conduct is a cause, a proximate cause,
or contributes to damages which others
have.

This is an important part of this bill.
We have a number of exceptions in the
bill which are set forth. If somebody
negligently entrusts a weapon to some-
body else knowing that person will
misuse it or if there is a violation of
law or there are two other allowed law-
suits, but we surely should allow a law-
suit, particularly if State law allows
it—and that is the key—but if State
law allows the lawsuit, which most
States do, against a person whose own
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gross negligence, whose own reckless-
ness is a proximate cause of somebody
else’s damages, we should not prevent
advertently or inadvertently that
cause of action from being brought.
State law would be displaced by this
bill. This is a radical departure in
terms of tort liability because it would
displace State law.

The traditional role of the States in
tort liability would be displaced in this
instance, and I think it is important
that we take the language that this
bill says in its purpose is the purpose of
the bill—that where harm is solely
caused by others, that we should not
allow liability to be imposed on some
person who had no contributing cause
or was not a contributing cause—it
takes that stated purpose and puts into
amendment form ‘‘that nothing in this
act would be construed to prohibit a
civil liability action from being
brought or continued against a person
if that person’s own gross negligence or
own reckless conduct was a proximate
cause of the death or injury.”

That is the explanation of my amend-
ment. Now, with the manager’s atten-
tion, I ask unanimous consent that the
pending amendment be laid aside so
that my amendment No. 1623, which I
believe has been at the desk for a num-
ber of hours, be in order.

The PRESIDING OFFICER. Is there
objection?

Mr. CRAIG. Mr. President, reserving
the right to object, my colleague is
most sincere in his effort. We received
the amendment about 30 minutes ago.
We are taking a look at it now. I re-
mind my colleagues, Senator LEVIN of-
fered a similar amendment last year
that dealt with gross negligence and
reckless conduct.

I must say, my frustration with these
kinds of amendments are that these
are not well-defined terms. There are
thousands, if not millions, of pages of
case law that have attempted to define
them, but not successfully.

I suggest to the Senator, he refers to
State law and State venue. Thirty-
three States have already very specifi-
cally restricted liability in the context
of what we are attempting to do here.
Thirty-three States have already spo-
ken. We did table this amendment last
year by a fairly substantial margin. So
at this time, until I have had a chance
to review

Mr. LEVIN. I wonder if the Senator
will withhold that objection for 30
more seconds so I can respond to one
point the good Senator said.

Mr. CRAIG. I will.

Mr. LEVIN. The term ‘‘gross neg-
ligence” is defined in my amendment
as the term is defined in 42 United
States Code 1791(B), and the term
“‘reckless’”” has the meaning given
under section 2(A)1.4 of the Federal
Sentencing Guidelines. So we do define
both terms very precisely as they are
already defined in two laws.

I appreciate the Senator withholding
his objection at this time so I could
make that statement. I yield the floor.
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Mr. CRAIG. Mr. President, I do ap-
preciate the Senator’s effort, but at
this time, until we have effectively re-
viewed the amendment, I object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from North Dakota.

TRADE

Mr. DORGAN. Mr. President, late
this evening or perhaps tomorrow
morning, there will be a vote in the
U.S. House on something called the
Central American Free Trade Agree-
ment. I have come to the Senate floor
to speak about trade issues, but I espe-
cially want to discuss the Central
American Free Trade Agreement,
which passed in the Senate by a very
narrow margin. The estimate is that
the votes do not exist to pass this
agreement it in the House.

Lord knows how many bridges and
highways have been promised in the
last 48 hours, and it may very well be,
at midnight tonight, magically the
votes sufficient to pass this trade
agreement will appear and we will have
miles of highways and all kinds of
bright bridges built in this country in
order to persuade wavering House
Members to vote for this awful trade
agreement. It will be one more chapter
in a boom of failed trade strategy and
will mean more Americans will lose
their jobs.

Incidentally, there are some people
today from the textile area of this
country saying there will be some
changes in CAFTA to protect the tex-
tile industry, which presumably would
require some other legislation to be
passed to implement these changes.

Let me just say to anybody who
thinks there are going to be any
changes to this, there will be nothing
coming through this Senate that will
not be slowed down to the nth degree,
and we will try in every way possible
to block it. But also if anybody prom-
ises you that they will do something in
a trade agreement, don’t believe it, it
is not worth the paper it is written on.
I have papers in my desk going all the
way back to the United States-Cana-
dian Free Trade Agreement, that have
promises in writing from the Trade
Ambassador, Clayton Yeutter, that
didn’t mean a thing, wasn’t worth the
paper it was written on. The same is
true with sugar and sweeteners in Mex-
ico. It could go on and on.

My hope is that those few who have
been promised the Moon with respect
to some changes for the textile folks
will not swallow that minnow tonight.

(Mr. CRAIG assumed the Chair.)

I hope they will vote against CAFTA,
and I hope the CAFTA trade agreement
will be defeated. Let me say why. Simi-
lar to all the other trade agreements,
it sets us up for losing more jobs.

I am going to talk about a company
I have spoken about a number of times
on the Senate floor, but there is new
news about this company which is what
brings me to the floor at a time when
we are all talking about international
trade. This company is kKind of a poster
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child for what is going wrong in our
economy. It is called the Huffy Bicycle
Company.

Now I have talked about this com-
pany before, and the reason I come to
the floor tonight is there is new news
about Huffy Bicycles. Huffy Bicycles
makes a lot of bicycles. At one point in
one plant I believe they were making
19,000 bicycles a day. Huffy Bicycles
had a substantial portion of the bicycle
market in our country. They could be
bought in Wal-Mart, Kmart, and Sears
Roebuck. Everybody remembers Huffy
Bicycles. They can be found in most of
our communities.

The problem is, Huffy Bicycles left
this country. Their first plant in Day-
ton, OH dates back to 1898. They made
bicycles under the brand name of Huffy
for many decades. In fact, between the
handle bar and the front tire they had
a little emblem on it that had the U.S.
flag. When Huffy escaped our country,
as have so many companies, to produce
their bicycles in China, they replaced
the flag with a little decal of the globe.
I am told it was the last job that the
U.S. employees had when that com-
pany moved its jobs to China. They had
to take the existing inventory of bikes
and change the U.S. flag on the bicycle
to a globe.

Well, let me talk about the produc-
tion plant in Celina, OH. This was the
headline in the Dayton Daily News,
June 29, 2005. Now I told my colleagues
that Huffy Bicycles are not made in
America any more. All the folks that
work for Huffy lost their jobs because
these jobs are now in China. Here is
what happened last month: Huffy Cor-
poration, a 117-year-old bicycle and
sporting goods company, on Tuesday,
announced it wants to quit paying pen-
sion benefits and become a Chinese-
controlled company.

Let me read that again. Huffy wants
to quit paying its pension benefits and
become a Chinese-controlled company.

So how did that come to pass? Well,
in 1998, the company celebrated its
100th anniversary by laying off 1,800
workers from its three plants. The jobs
were outsourced both to Mexico and a
plant in Shenzhen, China. That plant is
located in the very same Chinese city
where Wal-Mart held its annual board
meeting last year. Eight hundred fifty
workers got fired by Huffy, and they
earned $11 an hour, plus benefits. The
company felt that was way too much
money to pay people to build bicycles.

Now those employees were not get-
ting wealthy but they liked their jobs.
I have talked to some of them. They
enjoyed working at Huffy. Many of
them worked there for a lifetime, but
their jobs went to a plant in Shenzhen,
China. The workers there make 33
cents an hour. They work 15-hour
shifts, according to the reports from
those who visited the plants, they work
from 7 a.m. until 11 p.m., 7 days a
week. They are housed in crowded bar-
racks and fed two meals a day. They
have no health benefits, and when they
get sick, as many do, they are fired. If,
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of course, they tried to organize—there
is no evidence that these workers tried
to organize—they not only would be
fired, but precedent would suggest
some of them would be sent to prison
for organizing for workers’ rights.

Even though the jobs are gone, the
bicycles are still sold in America, made
in China but sold in America. Now,
Huffy wants to become a Chinese com-
pany. The vice president of the Chinese
company that is planning to buy Huffy
said this:

We look forward to Huffy’s future growth
as one of America’s leading bicycle brands

Notice he did not say one of Amer-
ica’s leading bicycles because those bi-
cycles are not made here any more,
just ‘“‘one of America’s leading bicycle
brands.”’

Meanwhile, the U.S. workers who
lost their jobs read this in the Dayton
Daily News: Huffy to quit paying pen-
sion benefits and become a Chinese
company.

This is a letter that former Huffy em-
ployees received a couple of weeks ago.
I obtained a copy of this letter from a
former Huffy Corporation worker in
Ohio with whom I spoke yesterday.
This says that as a result of its Chapter
XI, Huffy will be filing a motion asking
the U.S. Bankruptcy Court to approve
a distress termination of the Huffy re-
tirement plan. If approved, the PBGC,
Pension Benefit Guaranty Corporation,
the Government agency that ensures
these plans, will take over. It says: You
are still going to get your benefits.
That will not be affected by this ac-
tion. It is just that the PBGC, or the
American taxpayer, the Federal Gov-
ernment, will pay your retirement.

Then, down in the other portion, it
says, but some may lose a portion of
their retirement. You may not get all
of your retirement.

So they want to become a Chinese
company, make all their bikes in
China, sell their bikes in America and
pawn off pensions that were promised
to workers who used to work for Huffy
to the Pension Benefit Guaranty Cor-
poration, which is guaranteed, of
course, by the American taxpayers.

The letter says: Your retirement ben-
efits will not be affected by this action,
but after it states that retirees will re-
ceive their full pension benefits, it says
some may lose benefits. That is the
fine print.

As I said, I recently spoke to a
former Huffy employee. The reason I
am talking about this company is that
it is symbolic of so many companies in
exactly the same position. He told me
that there are many people who
worked a lifetime for Huffy, and now
they are worried sick. They earned a
pension because they worked every
day, came to work every day, liked
their job, were proud of the work they
did, and now they are worried sick.
Many older workers could only find
low-wage jobs after being laid off and
losing their jobs to China, so they were
counting on their pensions to be there.
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The workers at the Celina, OH, plant
took a 30-percent wage and benefit cut
to keep their jobs at one point, only to
have Huffy decide it did not matter.

The Huffy worker whom I spoke to
yesterday told me something poignant.
He said, when the workers at the plant
in Celina, OH, lost their jobs, on the
last day of work, as those employees
left the parking lot for the last time,
they left a pair of shoes in the place
where their car had been parked. So
when the last car left the lot, there was
a parking lot full of shoes. Workers
wanted to tell this company that they
had worked a lifetime for that com-
pany and loved their jobs. They wanted
to say to that company: You are not
going to find people to fill our shoes,
you just will not find people to fill our
shoes. You can find people who will
work for 30 cents an hour. You can find
people whom you can fire who want to
join a labor union. You can find people
whom you put in a plant working 15
hours a day, 7 days a week, but you
will not find people who will fill these
shoes.

Another worker who worked at the
Celina plant was Ruth Schumaker. I
did not know Ruth Schumaker, but I
came across her name when I began
looking at this case—I looked at many
cases, Fruit of the Loom, Levis, Fig
Newton cookies, I can talk forever
about these companies who have left
our country and taken their production
elsewhere—Ruth Schumaker was one of
those employees who made bicycles.
She had been paid $12 an hour. She
worked 28 years and was very proud of
her job. When she was told she was
going to be laid off, she was going to
lose her job because it was going to
China, she was not able to retire be-
cause she still had many costs to deal
with.

The only job she could find at that
point was a part-time job at $7 an hour
at the breakfast bar at the Holiday
Inn. Her daughter said she never quite
got over the stress of losing that job.
Ruth died 2 years ago of cancer.

At the time they closed this plant, by
the way, and moved these jobs to China
and laid off Ruth and the last car left
that parking lot with shoes in the
parking spaces saying you will not fill
these shoes, the CEO of that company
was paying himself $771,000 a year.
And, oh, by the way, Wal-Mart has ex-
panded now in Celina. A Wal-Mart
supercenter has been built on 50 acres
that used to belong to Huffy. So it
comes full circle.

I talk about Huffy only because of
this news, this venerable old bicycle
company with bicycles built by Amer-
ican hands that were proud of their
jobs, announces that it wants to be-
come a Chinese company after having
moved all of its production to China. I
have 33 pages—single-spaced, front and
back—of information from the Depart-
ment of Labor that describes jobs lost
in this country this year by companies
that have certified to the Department
of Labor, so their employees can get
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trade adjustment assistance, that they
have moved certain jobs overseas or
that certain jobs have been displaced
by overseas trade. I have 33 pages—
front and back, single-spaced, in small
lines—of the names of the companies
and the number of employees. That is
just since the first of this year.

The question is: Does anybody care?
The answer likely is, not people who
matter, not people who can affect the
outcome of this, certainly not this Sen-
ate because by a handful of votes this
Senate said, let us just keep doing this.
Let us continue to give tax breaks to
companies that move their jobs over-
seas. Let us keep rewarding those who
fire American workers and move those
jobs overseas. Let us say to the Amer-
ican worker, you ought to have to com-
pete against 30-cent-an-hour labor, you
ought to have to compete against peo-
ple who work in unsafe plants and are
put in jail if they try to join a labor
union.

Tonight there will be a vote in the
House on CAFTA, and likely the mes-
sage coming from the House will be, let
us do more of the same. My colleagues
from the South have all of these
sayings, and former Congressman Sten-
holm always used to talk about the law
of holes: When you find yourself in a
hole, you ought to stop digging. But
that does not seem to be the case with
this Congress and international trade.

It is obvious to everyone this is not
working. We have the biggest trade def-
icit in the history of this country. We
have massive job loss. We have jobs
that are moving outside of this country
very quickly, and when American
workers can find a job to replace the
job they have lost, in most cases, they
find a job paying 75 or 80 percent of
their former income.

The question for our kids and their
kids is what kind of a country will
they inherit? We fought for a century
over the conditions of production. We
became the most productive country in
the world. We are the world’s leading
economic power and military power.
But we will not long remain the
world’s leading economic power with-
out our major manufacturing base, and
that manufacturing base is shrinking
dramatically. Again, nobody seems to
care very much.

I have introduced legislation to ad-
dress this. We get blocked. It cannot
even come to the Senate floor, regret-
tably. When the next trade agreement
comes to the floor that does exactly
the same thing and sets up American
workers against unfair foreign com-
petition, this Congress embraces it like
a teddy bear.

In September, I intend to provide
three or four Ilengthier discussions
about international trade and talk
about the specifics and remedies.
Today, on the eve of the CAFTA vote
in the House, I wished to call the at-
tention of my colleagues to this com-
pany’s story. It is so symbolic of the
failure of our trade policy.

My hope is that perhaps, instead of
talking about the general and instead
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of talking about the theory of it all,
perhaps we can start thinking about
and talking about real Americans who
go to work every morning proud of
their jobs, and who believe that this
country they have inherited ought to
give them an opportunity to do well if
they play by the rules and do the
things that are necessary.

The Pledge of Allegiance is not said
everywhere these days. There is a
pledge in the board room, and a pledge
to profits, but not necessarily a pledge
to this country’s long-term economic
health. I hope very much that is going
to change, and I hope that the cir-
cumstances that existed for these em-
ployees will one day call to action the
conscience of this Congress, and that it
will say, this ought not to continue,
this country can do better than that.

These people in this company, simi-
lar to the people in so many other com-
panies I have talked about, did not lose
their jobs and were not fired because
they were not good Americans. It is be-
cause they could not compete against
30-cent labor, and they could not com-
pete against a country that says: Try
to organize, and we will fire you. They
could not compete against a country
that says to companies: Come on in,
build your plants here and dump your
chemicals into the streams and into
the air. They could not compete
against a country that says: Come on
in and put your workers in an unsafe
plant because we are not going to have
OSHA here, and we are not going to en-
force safe workplaces. We cannot com-
pete against countries in which little
kids are taken into a workplace at ages
9, 10, 11, and 12 and locked into that
workplace, and where then the work
product comes out and goes to the
shelves of stores in Fargo or Toledo or
St. Louis, and then the American
worker is told: Compete with that,
compete with, that; if you cannot, you
lose your job.

That is not the way we built this
country. It is not the way Congress
should allow this trade strategy to con-
tinue. It is my hope that at some point,
some way, somehow in the days ahead
we will be able to take action on the
floor of the Senate and further
strengthen this country’s long-term
opportunities, help rebuild a manufac-
turing base, and give people the oppor-
tunity in this country, and the belief in
this country there is an opportunity,
for them and their families to have a
good job that pays well, with job secu-
rity.

I yield the floor.

The PRESIDING OFFICER (Mr.
COBURN). The Senator from Virginia
is recognized.

Mr. WARNER. Mr. President, I send
to the desk an amendment and ask for
its immediate consideration.

The PRESIDING OFFICER. Is there
objection to laying aside the pending
amendment?

The Senator from Idaho is recog-
nized.
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Mr. CRAIG. Reserving the right to
object, I know the intent of the Sen-
ator from Virginia is to file an amend-
ment at the desk and not usurp the po-
sition of the current amendment that
is before the Congress. I would have to
ask the Parliamentarian as to the pri-
ority of that.

The PRESIDING OFFICER. The
pending amendment can only be laid
aside by unanimous consent.

Mr. CRAIG. The Senator does not
have to lay the pending amendment
aside to file an amendment?

The PRESIDING OFFICER. No, he
does not.

Mr. CRAIG. I would object to the lay-
ing aside of the pending amendment,
which would not restrict the Senator’s
right to file an amendment at the desk
and speak about it.

The PRESIDING OFFICER. The
amendment may be submitted for the
RECORD.

Mr. WARNER. Mr. President, I so
amend my request to the Presiding Of-
ficer for the purpose of filing the
amendment. I marvel at the parliamen-
tary situation of the managing of this
bill. Perhaps if I had done something
similar, I would now be on the Defense
bill. But nevertheless, we are where we
are.

Mr. President, I rise to offer an
amendment, but I will file it at the
present time and hope at some point I
can be recognized for the purpose of
having this placed into the queue.

The PRESIDING OFFICER. The Sen-
ator can be recognized to discuss his
amendment at this time if he so de-
sires.

Mr. WARNER. I thought I made that
request to the Chair. I failed to com-
municate. I now make that request.

The PRESIDING OFFICER. The Sen-
ator is recognized to discuss his amend-
ment.

Mr. WARNER. From the outset, let
me make it clear I have long been a
supporter of tort reform. I believe the
proliferation of baseless lawsuits and
runaway jury awards is having a pro-
found negative effect on many Ameri-
cans, and indeed on the American econ-
omy. For these reasons I was a strong
supporter of the Class Action Fairness
Act that was signed into law earlier
this year. I also support reforming the
asbestos litigation system and I sup-
port medical malpractice liability re-
form.

In my view, measured, balanced re-
forms to our tort system can address
very real problems. That is the purpose
of this amendment.

Indeed, throughout history Congress
has responded to very real problems in
our tort system by passing reasonable
tort reform measures. In 1994, Congress
passed the General Aviation Revital-
ization Act. The law does not bar law-
suits altogether against the airline in-
dustry. Instead, it bars any product li-
ability suit against a manufacturer in-
volving planes more than 18 years old
with fewer than 20 seats.

I remember that legislation as if it
were yesterday, to the everlasting
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credit of one of my classmates, who
joined when I came into the Senate 20-
some-odd years ago, Nancy Kassebaum.
She was the author of that historic
breakthrough in tort reform as a Sen-
ator.

In 1996, Congress passed the Bill
Emerson Good Samaritan Food Dona-
tion Act. This law, which was intended
to address the legal uncertainties that
prevented food donation, provided lim-
ited immunity to certain individuals
who are involved in the donation of
food. It is important to note, however,
that immunity does not apply in cases
of gross negligence or intentional mis-
conduct.

In 2001, Congress passed the Paul
Coverdell Teacher Protection Act.
What a wonderful man Senator Cover-
dell was. I so cherish the memories,
having served with him here in this
Chamber. This measure provided teach-
ers with immunity from negligence
lawsuits when teachers’ actions are
legal and in furtherance of efforts to
control classroom discipline. The act
did not immunize teachers from law-
suits claiming gross negligence or
reckless or willful misconduct. So we
see there has been a slow evolution of
the law so that you don’t give absolute
immunity, but immunity that is in a
balanced way. That is the purpose of
my amendment.

In my view, the proponents of the
gun immunity bill have undoubtedly
acted in good faith by trying to re-
spond to another very real problem.
Without question, the gun industry in
America is under legal siege, fighting
lawsuits, many of them frivolous, all
over the country.

I will have a letter printed in the
RECORD from a gun manufacturer in
my State who indicates the seriousness
of this problem and the likelihood that
the facility in Virginia may not sur-
vive unless some protection is given to
the manufacturing industry. I strongly
support protection to the manufac-
turing industry as provided in this bill.

My amendment goes to another pro-
vision in the bill, which I will enu-
merate momentarily.

I ask unanimous consent this letter
be printed in the RECORD at the conclu-
sion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. WARNER. The costs incurred by
the gun industry in defending these
lawsuits is staggering. Indeed, the
costs are so great that Beretta USA, an
American company that supplies weap-
ons for the U.S. Armed Forces, has
written to me claiming that their
“‘ability to continue operations is
threatened by these lawsuits.”” That is
from the letter I placed in the RECORD.

Without a doubt, I think some rea-
sonable measure of tort reform is nec-
essary to protect the manufacturers.
However, I must say I am deeply con-
cerned about the broad scope of this
litigation in other areas. In my view, it
will undoubtedly have unintended con-
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sequences, but it is likely that we in
the Senate will not be able to recognize
some of these inequities until they
occur. However, experiences in my
State of Virginia make it clear to me
that there is currently one unintended
consequence in the bill as drafted that,
if not corrected now, could impose a
glaring inequity.

It is absolutely clear that this bill, if
it had become law in a previous Con-
gress, would have prevented certain
lawsuits brought by victims of the
snipers who wreaked havoc in the Vir-
ginia, DC, and Maryland area. In par-
ticular, this bill would have prevented
the victims and their families from
ever having their day in court, to sue a
gun dealer, from which the snipers
John Allen Muhammad and John Lee
Malvo illegally received their weapon.

The facts surrounding this gun dealer
continue to amaze me. According to re-
ports, the DC area snipers ‘‘stole” a
gun from this particular gun dealer in
Washington State who had lost over 200
guns in the previous 3 years.

I say those words ‘‘lost’” or ‘‘stolen”
carefully, because I am not sure how
any legitimate, law-abiding dealer can
lose or have stolen from its possession
over 200 guns. But these were the facts
that were developed in this case.

In my view, gun dealers such as this
one, which at best have an established
history of irresponsibility of securing
its firearm inventory and at worst
show signs of illegal activity in who
they sell their guns to, ought not to
have the blanket immunity as provided
in this bill.

I can understand the need to protect
responsible gun dealers from frivolous
lawsuits. I join those in seeking that
effort. After all, if a gun dealer is sell-
ing legal products to people legally en-
titled to buy weapons, then the dealer
has done nothing wrong and should not
be legally held responsible.

Indeed, in my view, the vast majority
of gun dealers in America are faith-
fully abiding by the law. They are de-
serving of protection, and I would like
to support the provisions of the bill
that try to give that protection.

But we need to make sure this bill
does not immunize the irresponsible
behavior of a gun store such as the one
in Washington State. How do you
“‘lose” or ‘‘have stolen’’ more than 200
weapons? In my view, gun dealers who
have established histories of lost or
stolen weapons should not be immune
from lawsuits when such a weapon is
used to commit a violent crime. To
give these dealers immunity in these
cases is to give them a completely free
pass from having to exercise any type
of responsibility in securing or ac-
counting for their weapons. That is
plain wrong.

Accordingly, the amendment I am of-
fering tonight would make it abso-
lutely clear that victims of these types
of crimes would be absolutely able to
pursue their cases against those very
few irresponsible or unscrupulous gun
dealers in America. My amendment
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simply says if a gun dealer has an es-
tablished history of lost or stolen guns
as defined by the Attorney General of
the United States, and the lost or sto-
len gun is used in a way that causes
death or injury to another, then that
lawsuit would not be barred from its
outset from going forward by the legis-
lation now before the Senate.

In sum, this Warner amendment,
which is based on the very real in-
stances in the Virginia, DC, and Mary-
land sniper cases, makes it clear that
irresponsible gun dealers will not be
given a free pass by the Congress. It is
a narrowly tailored amendment that
will directly address a very real sce-
nario. I would like at this time to read
the language of the bill, together with
my amendment.

I go to a section of the bill. I refer
colleagues to page 8 of S. 397, copies of
which are on each Senator’s desk. It
provides as follows:

An action brought against a seller for neg-
ligent entrustment or negligence per se. . . .

I would add the following to it. My
amendment reads: ““‘On page 8, line
21”’—that is the line to which I have
drawn the attention of the Senate—
“before the semicolon, insert the fol-
lowing:”’

. . or an action against a seller that has an
established history of qualified products
being lost or stolen, under such criteria as
shall be established by the Attorney General
by regulation—

That is the Attorney General of the
United States—

—for an injury or death caused by a qualified
product that was in the possession of the
seller, but subsequently lost or stolen.

That provides, I think, and reposes in
the proper authority the responsibility
to look at these cases and determine
what has, in fact, been the record of
this dealer.

As I understand it, the ATF keeps
certain records, and other records are
kept, perhaps, by the States to deter-
mine how this gun dealer conducted its
business. The regulations would spell
out the criteria, first of their record,
and then how this weapon was stolen.
So, in my judgment, I think it
strengthens the legislation. If it is a
case, as I say, such as the sniper case
in Virginia and Maryland—it cap-
tivated with fear the people in this re-
gion. I think it is our duty, in drawing
up this legislation, to ensure we are
doing everything possible not to have a
repetition of that chapter.

I remember it so well because I was
heavily involved with others in it. Cer-
tainly it was in my State. People
didn’t go out at night. People didn’t go
to gas stations; they didn’t go to the
market. They lived in fear, and it was
a serious impact on the economy in
this region, not to mention the tragedy
of the loss of life and injury inflicted
by these two extraordinary criminal
individuals who had obtained a gun in
the State of Washington from a dealer
who had a horrible record, a record
which on its face spelled out the high-
est degree of negligence.
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So I ask the managers, at the appro-
priate time, if I may bring up this
amendment, and I entrust to them a
sense of fairness.

Mr. CRAIG. Will the Senator yield.

Mr. WARNER. Yes, of course. I would
ask the Parliamentarian if they would
look at the amendment to determine
whether, should cloture be filed, it
would be a germane amendment.

The PRESIDING OFFICER. The
amendment will be reviewed for the
Senator.

Mr. WARNER. Which is to say that
at this point in time I cannot obtain
such ruling; is that correct?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. WARNER. Then I yield to the
wisdom of the Presiding Officer and the
Parliamentarian and at some point in
time that judgment can be made.

I yield the floor to my good friend.

Mr. CRAIG. I thank the Senator from
Virginia. I know he is sincere in the of-
fering of this amendment. Of course, it
will be reviewed by the Parliamen-
tarian as to its germaneness
postcloture. I would ask the Senator
and his staff to examine the Frist
amendment that was laid down and
that is now pending because what we
attempt to do by that amendment is to
send a message, if you will, downline to
federally licensed firearms dealers that
there is no forgiveness here to bad
faith and/or to the misuse or the mis-
conduct within the current Federal
statutes. We are examining now, but
clearly that Washington dealer that
the Senator referred to—

Mr. WARNER. Washington State.

Mr. CRAIG. Washington State dealer
the Senator referred to—yes, there are
no gun dealers in Washington, this
city—those were actions in violation of
Federal firearms law. And of course the
question is the administering of the
law, and clearly that amendment does
S0.

But I have seen the amendment in
quick glance, will review it to see if
there can be some accommodation
here. I know the intent of the Senator.
It is intent in good faith to do exactly
what he said and that is exactly what
we want done. We do not want those
who are under the umbrella of a feder-
ally licensed dealer to in any way mis-
use that law and not to be prosecuted
for the misuse of that law.

That is the intent here. It is the friv-
olous lawsuits that we are attempting
to block. We have been very clean and
specific in the language of the bill. We
have even refined it over last year in a
way that I hope the Senator might be
able to support in the end because I
think it clarifies a complicated situa-
tion that is currently before manufac-
turers and licensed dealers.

Mr. WARNER. Mr. President, I will
look at the Frist amendment.

Mr. CRAIG. I thank the Senator.
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EXHIBIT 1

BERETTA U.S.A. CORP.,
BERETTA DRIVE,
Accokeek, MD, May 11, 2005.
Hon. RICHARD B. CHENEY,
Vice President of the United States, Eisenhower
Ezecutive Office Building, Washington, DC.

DEAR MR. VICE PRESIDENT: A few weeks
ago, the Washington, D.C. Court of Appeals
issued a decision supporting a D.C. statute
that holds the manufacturers of semiauto-
matic pistols and rifles strictly liable for
any crime committed in the District with
such a firearm.

Passed in 1991, the D.C. statute had not
been used until the District of Columbia re-
cently filed a lawsuit against the firearm in-
dustry in an attempt to hold firearm mak-
ers, importers and distributors liable for the
cost of criminal gun misuse in the District.
Although the Court of Appeals (sitting en
banc in the case D.C. v. Beretta U.S.A. et al.)
dismissed many parts of the case, it affirmed
the D.C. strict liability statute and, more-
over, ruled that victims of gun violence can
sue firearm manufacturers simply to deter-
mine whether that company’s firearm was
used in the victim’s shooting.

It is unlawful to possess most firearms in
the District (including semiautomatic pis-
tols) and it is unlawful to assault someone
using a firearm. Notwithstanding these two
criminal acts, neither of which are within
the control of or can be prevented by firearm
makers, the D.C. strict liability statute (and
the D.C. Court of Appeals decision sup-
porting it) will make firearm manufacturers
liable for all costs attributed to such shoot-
ings, even if the firearm involved was origi-
nally sold in a state far from the District to
a lawful customer.

Beretta U.S.A. Corp. makes the standard
sidearm for the U.S. Armed Forces (the Be-
retta M9 9mm pistol). We have long-term
contracts right now to supply this pistol to
our fighting forces in Iraq and these pistols
have been used extensively in combat during
the current campaign, just as they have seen
use since adopted by the Armed Forces in
1985. Beretta U.S.A. also supplies pistols to
law enforcement departments throughout
the U.S., including the Maryland State Po-
lice, Los Angeles City Police Department
and to the Chicago Police Department. We
also supply firearms used for self-protection
and for sporting purposes to private citizens
throughout our country.

The decision of the D.C. Court of Appeals
to uphold the D.C. strict liability statute has
the likelihood of bankrupting, not only Be-
retta U.S.A., but every maker of semiauto-
matic pistols and rifles since 1991. There are
hundreds of homicides committed with fire-
arms each year in D.C. and additional hun-
dreds of injuries involving criminal misuse
of firearms. No firearm maker has the re-
sources to defend against hundreds of law-
suits each year and, if that company’s pistol
or rifle is determined to have been used in a
criminal shooting in the District, these com-
panies do not have the resources to pay the
resultant judgment against them—a judg-
ment against which they would have no de-
fense if the pistol or rifle was originally sold
to a civilian customer.

When the D.C. law was passed in 1991 it was
styled to apply only to the makers of ‘‘as-
sault rifles” and machineguns. Strangely,
the definition of ‘“‘machineguns’ in the stat-
ute includes semiautomatic firearms capable
of holding more than 12 rounds. Since any
magazine-fed firearm is capable of receiving
magazines (whether made by the firearm
manufacturer or by someone else later) that
hold more than 12 rounds, this means that
such a product is considered a machinegun in
the District, even though it is semi-auto-
matic and even if it did not hold 12 rounds at
the time of its misuse.
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The Protection of Lawful Commerce in
Arms Act (S. 397. H.R. 800) would stop this
remarkable and egregious decision by the
D.C. Court of Appeals. The Act, if passed,
will block lawsuits against the makers, dis-
tributions and dealers of firearms for crimi-
nal misuse of their products over which they
have no control.

We urgently request your support for this
legislation. Without it, companies like Be-
retta U.S.A., Colt, Smith & Wesson, Ruger
and dozens of others could be wiped out by a
flood of lawsuits emanating from the Dis-
trict.

This is not a theoretical concern. The in-
strument to deprive U.S. citizens of the tools
through which they enjoy their 2nd Amend-
ment freedoms now rests in the hands of
trial lawyers in the District Equally grave,
control of the future supply of firearms need-
ed by our fighting forces and by law enforce-
ment officials and private citizens through-
out the U.S. also rests in the hands of these
attorneys.

We will seek Supreme Court review of this
decision, but the result of a Supreme Court
review is also not guaranteed. Your help in
supporting S. 397 and H.R. 800 might provide
our only other chance at survival.

Sincerest and respectful regards,
JEFFREY K. REH,

General Counsel and Vice-General Manager.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, I think if
Senator REID is ready, I am ready to
propound a unanimous consent request.

Mr. REED. I am. Go ahead.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. CRAIG. Mr. President, I ask
unanimous consent that the pending
amendments be temporarily set aside
and that Senator REED then be recog-
nized in order to call up amendment
No. 1626 on behalf of Senator KOHL;
provided further that on Wednesday
there be 1 hour equally divided for de-
bate in relation to the Kohl amend-
ment and that following the use or
yielding back of time, the Senate pro-
ceed to a vote in relation to the Kohl
amendment, with no amendment in
order to the amendment prior to the
vote.

The PRESIDING OFFICER. Is there
objection?

Mr. CRAIG. I should say, yes, I would
amend that unanimous consent to say
Thursday, not Wednesday.

The PRESIDING OFFICER. Is there
objection to the unanimous consent re-
quest? The Chair hears none, and it is
so ordered.

Mr. CRAIG. If the Senator wishes to
make brief remarks, then I would put
the Senate in morning business.

Mr. REED. I will bring up the amend-
ment and make brief remarks.

Mr. CRAIG. Surely.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

AMENDMENT NO. 1626

Mr. REED. Mr. President, I will call
up amendment 1626 on behalf of Sen-
ator KOHL.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Rhode Island [Mr.
REED], for Mr. KOHL, proposes an
amendment numbered 1626.
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The amendment is as follows:
(Purpose: To amend chapter 44 of title 18,

United States Code, to require the provi-

sion of a child safety lock in connection

with the transfer of a handgun)

At the end of the bill, add the following:
SEC. 5. CHILD SAFETY LOCKS.

(a) SHORT TITLE.—This section may be
cited as the ‘“‘Child Safety Lock Act of 2005°.

(b) PURPOSES.—The purposes of this section
are—

(1) to promote the safe storage and use of
handguns by consumers;

(2) to prevent unauthorized persons from
gaining access to or use of a handgun, in-
cluding children who may not be in posses-
sion of a handgun; and

(3) to avoid hindering industry from sup-
plying firearms to law abiding citizens for
all lawful purposes, including hunting, self-
defense, collecting, and competitive or rec-
reational shooting.

(c) FIREARMS SAFETY.—

(1) MANDATORY TRANSFER OF SECURE GUN
STORAGE OR SAFETY DEVICE.—Section 922 of
title 18, United States Code, is amended by
inserting at the end the following:

“(z) SECURE GUN STORAGE OR SAFETY DE-
VICE.—

‘(1) IN GENERAL.—Except as provided under
paragraph (2), it shall be unlawful for any li-
censed importer, licensed manufacturer, or
licensed dealer to sell, deliver, or transfer
any handgun to any person other than any
person licensed under this chapter, unless
the transferee is provided with a secure gun
storage or safety device (as defined in sec-
tion 921(a)(34)) for that handgun.

‘“(2) EXCEPTIONS.—Paragraph (1) shall not
apply to—

‘“(A)(1) the manufacture for, transfer to, or
possession by, the United States, a depart-
ment or agency of the United States, a
State, or a department, agency, or political
subdivision of a State, of a handgun; or

‘‘(ii) the transfer to, or possession by, a law
enforcement officer employed by an entity
referred to in clause (i) of a handgun for law
enforcement purposes (whether on or off
duty); or

‘“(B) the transfer to, or possession by, a rail
police officer employed by a rail carrier and
certified or commissioned as a police officer
under the laws of a State of a handgun for
purposes of law enforcement (whether on or
off duty);

‘(C) the transfer to any person of a hand-
gun listed as a curio or relic by the Sec-
retary pursuant to section 921(a)(13); or

‘(D) the transfer to any person of a hand-
gun for which a secure gun storage or safety
device is temporarily unavailable for the
reasons described in the exceptions stated in
section 923(e), if the licensed manufacturer,
licensed importer, or licensed dealer delivers
to the transferee within 10 calendar days
from the date of the delivery of the handgun
to the transferee a secure gun storage or
safety device for the handgun.

¢“(3) LIABILITY FOR USE.—

‘“(A) IN GENERAL.—Notwithstanding any
other provision of law, a person who has law-
ful possession and control of a handgun, and
who uses a secure gun storage or safety de-
vice with the handgun, shall be entitled to
immunity from a qualified civil liability ac-
tion.

‘“(B) PROSPECTIVE ACTIONS.—A qualified
civil liability action may not be brought in
any Federal or State court.

‘(C) DEFINED TERM.—As used in this para-
graph, the term ‘qualified civil liability ac-
tion’—

‘“(i) means a civil action brought by any
person against a person described in subpara-
graph (A) for damages resulting from the
criminal or unlawful misuse of the handgun
by a third party, if—
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“(I) the handgun was accessed by another
person who did not have the permission or
authorization of the person having lawful
possession and control of the handgun to
have access to it; and

““(IT) at the time access was gained by the
person not so authorized, the handgun had
been made inoperable by use of a secure gun
storage or safety device; and

‘‘(ii) shall not include an action brought
against the person having lawful possession
and control of the handgun for negligent en-
trustment or negligence per se.”’.

(2) CIVIL PENALTIES.—Section 924 of title 18,
United States Code, is amended—

(A) in subsection (a)(1), by striking ‘“‘or (f)”’
and inserting ‘“‘(f), or (p)”’; and

(B) by adding at the end the following:

‘“(p) PENALTIES RELATING TO SECURE GUN
STORAGE OR SAFETY DEVICE.—

(1) IN GENERAL.—

‘“(A) SUSPENSION OR REVOCATION OF LI-
CENSE; CIVIL PENALTIES.—With respect to
each violation of section 922(z)(1) by a li-
censed manufacturer, licensed importer, or
licensed dealer, the Secretary may, after no-
tice and opportunity for hearing—

‘(i) suspend for not more than 6 months, or
revoke, the license issued to the licensee
under this chapter that was used to conduct
the firearms transfer; or

‘“(ii) subject the licensee to a civil penalty
in an amount equal to not more than $2,500.

‘(B) REVIEW.—An action of the Secretary
under this paragraph may be reviewed only
as provided under section 923(f).

‘(2) ADMINISTRATIVE REMEDIES.—The sus-
pension or revocation of a license or the im-
position of a civil penalty under paragraph
(1) shall not preclude any administrative
remedy that is otherwise available to the
Secretary.”.

(3) LIABILITY; EVIDENCE.—

(A) LIABILITY.—Nothing in this section
shall be construed to—

(i) create a cause of action against any
Federal firearms licensee or any other per-
son for any civil liability; or

(ii) establish any standard of care.

(B) EVIDENCE.—Notwithstanding any other
provision of law, evidence regarding compli-
ance or noncompliance with the amendments
made by this section shall not be admissible
as evidence in any proceeding of any court,
agency, board, or other entity, except with
respect to an action relating to section 922(z)
of title 18, United States Code, as added by
this subsection.

(C) RULE OF CONSTRUCTION.—Nothing in
this paragraph shall be construed to bar a
governmental action to impose a penalty
under section 924(p) of title 18, United States
Code, for a failure to comply with section
922(z) of that title.

(d) EFFECTIVE DATE.—This section and the
amendments made by this section shall take
effect 180 days after the date of enactment of
this Act.

Mr. REED. I thank the Chair.

Very briefly, this amendment is a
very important one related to safety
for children with respect to firearms.
There are more than 10,000 accidental
shootings a year in this country, and
many of these shootings result in the
senseless deaths of children, and many
of those accidental deaths do not fully
take into account the violence because,
in addition to that, there are many
young people who tragically use a fire-
arm to take their own lives. So we are
looking at a situation where nearly
3,000 children, young people, die each
year from gun-related injuries. And
this recitation of numbers is not only
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grim but to all of us, I believe, unac-
ceptable and particularly painful to
families who must bear this terrible
loss.

This legislation is simple, straight-
forward, and effective. I must com-
mend Senator KoOHL for his authorship
and for his persistence in pursuing this
legislation. It mandates that a child
safety lock device or trigger lock be
sold with every handgun. Most locks
resemble a padlock that locks around
the gun trigger and immobilizes the
trigger, preventing it from being used.
These and other locks can be purchased
for every gun for less than $10 and thus
used by thousands of gun owners to
protect their firearms from unauthor-
ized use.

This approach is supported by a huge
number of individuals. In fact, this
Senate has gone on record previously
overwhelmingly supporting this
amendment. Polls have shown that 73
percent of the American public sup-
ports this amendment, including 6 out
of 10 gun owners.

This legislation is not only well
meaning and well intended, but it
could be very effective if we adopt it. I
am pleased to see we are now moving
to consider this amendment. I am de-
lighted that tomorrow morning we will
get a chance for further debate and a
vote on this amendment.

I yield my time.

The PRESIDING OFFICER. The Sen-
ator from Idaho is recognized.

Mr. CRAIG. Mr. President, let me
thank Senator REED for his coopera-
tion and effort today as we work our
way through this legislation. Several
amendments that had have been
brought to the floor with an attempt to
offer them we are looking to see if we
can work with our colleagues in ac-
ceptance of them. We have a broad base
of support for the underlying legisla-
tion, and we want to be able to sustain
that support as we go into final pas-
sage.

Mr. WARNER. Mr. President, I have
now had the opportunity to review the
Frist amendment, No. 1606. This
amendment simply restates that the
Attorney General of the United States
can continue to enforce current Fed-
eral firearms laws against those who
violate them, including dealers. In my
view, nothing in S. 397 would prohibit
the Attorney General from going for-
ward in those matters. Nevertheless, at
this time, I have no objection to restat-
ing that authority, as proposed in
amendment No. 1606.

In my view, though, amendment No.
1606 does not address the circumstances
that my amendment seeks to remedy.
The Attorney General has always had
the authority to enforce its gun laws
yet some dealers continue to act irre-
sponsibly. My concern is that the pro-
visions of S. 397 would completely im-
munize from lawsuits those irrespon-
sible gun dealers who have an estab-
lished history of repeatedly losing guns
or have an established history of fire-
arms being stolen again and again from
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their inventory. If enacted without my
amendment, S. 397 could cause the rel-
atively small number of irresponsible
gun deales to grow, not shrink.

My amendment is precisely aimed at
these irresponsible and unscrupulous
gun dealers who repeatedly lose fire-
arms and have firearms stolen from
their inventory. This is exactly what
happened in the DC area sniper case.
The snipers, both of whom were not al-
lowed under the law to purchase a fire-
arm, apparently stole their weapon
from a gun store in Washington state
that had previously lost or had stolen
more than 200 weapons over a short pe-
riod of time. When a gun dealer has an
established history of lost or stolen
guns and that lost or stolen gun is used
in the commission of a serious crime
that causes death or injury, it is a
grave inequity to lock those victims
out of the courthouse doors.

While I have no objection to amend-
ment No. 1606, it clearly does not ad-
dress the very real problem remedied
by my amendment.

————
MORNING BUSINESS

Mr. CRAIG. Mr. President, I ask
unanimous consent there now be a pe-
riod of morning business with Senators
permitted to speak up to 10 minutes
each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CRAIG. Mr. President, I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

———

PENSION REFORM

Mr. WYDEN. Mr. President, there has
been a significant development in pri-
vate pension law this week, and I have
come to the floor to discuss it briefly
because I think it is something that
will be of enormous interest to working
families across the country who, of
course, have been reading for months
now about their pension plans going
belly up. These are workers who work
hard, play by the rules, hope to have a
dignified retirement and have under-
stood that Social Security was never
going to cover all of their retirement
security needs. So they have sought to
have a private pension, and companies
across this country have given them
the impression—falsely, in a number of
instances—that their private pension
would be secure and there for them
when they retire.

One of the aspects of this whole chal-
lenge, with respect to pension security,
has been to eliminate what I believe is
a double standard today in private pen-
sion laws. There is in fact a double
standard in private pension law be-
cause so often the executive retirement
benefits get hidden in a lockbox while
the worker ends up getting creamed in
the process.

What we have done, on a bipartisan
basis in the Senate Finance Com-
mittee, is to say that that double
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standard, the standard that protects
the executives while it clobbers the
workers, will no longer be tolerated
under our private pension statutes.

As a result of a change that a number
of our colleagues worked on, which was
backed by Chairman GRASSLEY and
Senator BAUCUS, if this provision that
we have developed becomes law, if a
company pension plan is funded at less
than 80 percent, then the executive
pensions cannot be hidden under the
ruse of being ‘‘deferred compensation.”
That is what we have seen come to
light in the last few months, that
somehow the executives walk away
with millions of dollars worth of pen-
sion benefits under the guise of it
somehow being something called de-
ferred compensation while the workers
end up seeing their pensions disappear
by 40, 50, 60 percent.

This provision, in my view, is ex-
tremely important because it will pre-
vent companies whose pension plans
are at risk of going under from pro-
tecting the executive pension while al-
lowing the employees’ pensions to sink
like a stone.

An example of this would be a flight
attendant from Tigard, OR, who gave
United Airlines 16 years of service, saw
her pension fall recently to a net of
$138 a month, while the CEO of United
is going to continue to receive $4.5 mil-
lion. Now, of course, the CEO claims it
is not really a pension, that this was
compensation worked out before the
executive came to United. But I can
tell you that elderly woman in Tigard,
OR, would sure like to have what the
United executive has, regardless of
what it is technically referred to under
pension law.

A 1ot more needs to be done to ensure
that the executives are not going to
reap these huge gains at the expense of
their workers. Captain Duane Woerth
of the Airline Pilots Association said it
well, in my view, when he said, ‘“While
thousands of pilots will retire with
only a fraction of the pension benefits
they earned and expected, airline ex-
ecutives can look forward to retire-
ments knowing that their nest eggs are
solid gold.” This was reported in For-
tune magazine. And there are numer-
ous other examples where generous ex-
ecutive pensions have been protected
at the expense of the workers’ retire-
ment.

In March of 2002, for example, US Air
CEO Stephen Wolf took a lump-sum
pension payout of $15 million, includ-
ing benefits, for 24 years of service that
he never actually performed. Six
months later, the company filed for
bankruptcy and terminated its pilot
pension plan, leaving the Pension Ben-
efit Guarantee Corporation with $2.2
billion in liabilities. Where is the fair-
ness in all of that? The executive takes
this huge golden parachute away while
the workers try to figure out how to
make ends meet when the company
files for bankruptcy and terminates the
pension plan.

Three months before United filed for
bankruptcy in 2002, the company
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