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NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR
2006—Continued

Mr. WARNER. Mr. President, my un-
derstanding is that the Senate now re-
turns to the Defense authorization bill.
Is that the pending business?

The PRESIDING OFFICER. The Sen-
ator is correct.

The Senator from Texas.

AMENDMENT NO. 1477

Mrs. HUTCHISON. Mr. President, I
call up amendment No. 1477 and ask for
its immediate consideration.

The PRESIDING OFFICER. Without
objection, the pending amendment is
laid aside. The clerk will report the
amendment.

The legislative clerk read as follows:

The Senator from Texas [Mrs. HUTCHISON]
proposes an amendment numbered 1477.

Mrs. HUTCHISON. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To make oral and maxillofacial

surgeons eligible for special pay for Re-

serve health professionals in critically
short wartime specialties)

At the end of subtitle B of title VI, add the
following:

SEC. 624. ELIGIBILITY OF ORAL AND MAXILLO-
FACIAL SURGEONS FOR SPECIAL
PAY FOR RESERVE HEALTH PROFES-
SIONALS IN CRITICALLY SHORT
WARTIME SPECIALTIES.

(a) IN GENERAL.—Section 302g(b) of title 37,
United States Code, is amended by inserting
¢, including oral and maxillorfacial sur-
gery,” after ‘‘in a health profession’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
October 1, 2005.

Mrs. HUTCHISON. Mr. President,
this is a very simple amendment, and
it is going to add one more category to
those who will be able to receive spe-
cial incentive pay for signing up to
come in to serve our military in the
medical field. This field is oral surgery.
Those who are deployed in Iraq and Af-
ghanistan and other military theaters
have critical needs for oral surgery.
Complex facial trauma comes with bat-
tlefield injuries.

In addition to being on the ground in
mobile surgical hospital units, oral
surgeons are serving on every aircraft
carrier to provide essential facial re-
construction and trauma care. These
surgeons are indispensable military
personnel who provide a unique and
necessary role in caring for our troops.
Unfortunately, this valuable role is
being threatened by an ever-widening
compensation gap between military
and civilian pay and the unlimited
practice opportunities that oral sur-
geons have in the civilian market.
With a historical retention rate of 85
percent, a loss of 15 percent, recent sta-
tistics predict the current retention
rate for oral surgeons is closer to only
75 percent. Even more concerning,
many of our military’s oral surgeons
are senior officers who could retire at
any time. In fact, if all oral surgeons
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eligible for retirement were to retire
next year, we could have a 50-percent
reduction in this force.

As a means to recruit and retain es-
sential specialties vital to maintaining
the military’s readiness, the military
offers a variety of special pay programs
to supplement a specialist’s base pay
and to help close the military-civilian
pay gap. One such special pay program
is known as incentive special pay.
Available to medical personnel, incen-
tive special pay is a yearly bonus that
is designed to bring the salaries of
military specialists into closer line
with civilian specialists. Although it
doesn’t get there, it does help. Applied
at different levels based on medical
specialties, wartime role, and reten-
tion, incentive special pay ranges from
now between $12,000 for pediatrics to
$36,000 for trauma surgery specialists.
Ear, nose, and throat specialists, the
most comparable medical personnel to
oral surgeons, are eligible for incentive
special pay around $30,000.

Although oral surgeons stand the
same facial trauma watches as ear,
nose, and throat specialists and provide
the same critical head and neck trau-
ma care as ENTs, they are not eligible
for incentive special pay. Often serving
as the only head and neck specialist on
aircraft carriers and smaller hospitals,
our oral and maxillofacial surgeons are
providing essential services for our
troops in combat, services we cannot
afford to lose.

Today, I ask my colleagues to join
me in recognizing the important and
necessary role that oral surgeons are
providing our military by making
these surgeons eligible for incentive
special pay. We can’t allow the pay dis-
parity between military and civilian
oral surgeons to become so substantial
that these necessary specialists retire
from the service or resign their com-
missions to be in private practice. I
urge my colleagues to join me in allow-
ing oral surgeons in uniform who are
providing critical trauma services for
our troops in the war on terror to be el-
igible for incentive special pay just as
many other medical specialties are.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. I know the Senator
from Wyoming desires to address the
Senate.

I yield the floor.

AMENDMENT NO. 1342

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. ENZI. Mr. President, I rise in
support of amendment No. 1342, the
Support Our Scouts Act offered by my
distinguished colleague from Ten-
nessee, Senator FRIST. The amendment
was intended to be simple and straight-
forward in its purpose to ensure the
Department of Defense can continue to
support youth organizations, including
the Boy Scouts of America, without
fear of frivolous lawsuits. The dollars
that are being spent on litigation
ought to be spent on programs for
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youth. Every time we see a group such
as the Boy Scouts that will teach char-
acter and take care of community, we
ought to do everything we can to pro-
mote it.

Last Saturday, over 40,000 Boy
Scouts from around the Nation and the
world met at Fort A.P. Hill in Virginia
for the National Boy Scout Jamboree.
This event provides a unique oppor-
tunity for the military and civilian
communities to help our young men
gain a greater understanding of patri-
otism, comradeship, and confidence.

Since the first jamboree was held at
the base of the Washington Monument
in 1937, more than 600,000 Scouts and
leaders have participated in the na-
tional event. I attended the Jamboree
at Valley Forge in 1957. Boy Scouts has
been a part of my education. I am an
Eagle Scout. I am pleased to say my
son was in Scouts. He is an Eagle
Scout. Boy Scouts is an education. It is
an education of possibilities for ca-
reers. I can think of no substitution for
the 6 million boys in Scouts and the
millions who have preceded them.
There are dozens on both sides of the
aisle who have been Boy Scouts. I say
it is part of my education because each
of the merit badges that is earned is an
education. I tell school Kkids, as I go
across my State and the country, that
even though at times I took courses or
merit badges or programs that I didn’t
see where I would have any use for
them, I later wished I had paid more
attention at the time I was doing it.

I always liked the merit badge pam-
phlet on my desk called entrepreneur-
ship. It is the hardest merit badge in
Boy Scouts. It is also one of the most
important ones. I do believe that small
business is the future of our country.
Scouts promote small business through
the entrepreneurship merit badge. Why
would it be the toughest to get? Not
only do you have to figure out a prod-
uct or a service, not only do you have
to do a business plan, not only do you
have to find financing, the toughest re-
quirement is the final requirement, and
that is that you actually have to start
the business.

I could go on and on through the list
of merit badges required in order to get
an eagle badge. There are millions of
boys in this country who are doing that
and will be doing that. They do need
places to meet. They are being dis-
criminated against. They are being
told they cannot use military facilities
even for their national jamboree. That
is a tradition. These jamborees become
a great American tradition for our
young people, and Fort A.P. Hill has
been made the permanent site of the
gatherings. But now the courts are try-
ing to say that this is unconstitu-
tional. It isn’t just military facilities,
it is Federal facilities.

A couple of years ago, we had an op-
portunity to debate this on the Senate
floor. It had to do with the Smithso-
nian. Some Boy Scouts requested that
they be able to get their Eagle Scout
Court of Honor at the National Zoo.
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They were denied. Why? The deter-
mination by the legal staff of the
Smithsonian that Scouts discriminate
because of their support for and en-
couragement for the spiritual life of
their members. Specifically, they em-
brace the concept that the universe
was created by a supreme being, al-
though we surely point out Scouts do
not endorse or require a single belief or
any particular faith’s God. The mere
fact they ask you to believe in and try
to foster a relationship with a supreme
being who created the universe was
enough to disqualify them.

I read that portion of the letter
twice. I had just visited the National
Archives and read the original docu-
ment signed by our Founding Fathers.
It is a good thing they weren’t asked to
sign the Declaration of Independence
at the National Zoo.

This happens in schools across the
country. Other requests have been de-
nied. They were also told they were not
relevant to the National Zoo. That is a
kind of fascinating experiment in
words. I did look to see what other
sorts of things have been done there
and found that they had a Washington
Singers musical concert and the Wash-
ington premiers for both the Lion King
and Batman. Clearly, relevance was
not a determining factor in those deci-
sions, but it was in the Boy Scouts de-
cision.

The Boy Scouts of America has done
some particular things in conservation
that are important, in conservation
tied in with the zoo. In fact, the found-
er of the National Zoo was Dr. William
Hornaday. He is one of the people who
was involved in some of the special
conservation movements and has one
of the conservation badges of Scouts
named for him.

If the situations did not arise, this
amendment would not come up. But
they do. In 2001, I worked with Senator
Helms to pass a similar amendment re-
quiring that the Boy Scouts be treated
fairly, as any other organization, in
their efforts to hold meetings on public
school grounds. This amendment clari-
fied the difference between support and
discrimination. It has been successful
in preventing future unnecessary law-
suits. The Frist amendment is similar
to the Helms amendment and will help
prevent future confusion.

Again and again, the Scouts have had
to use the courts to assure they were
not discriminated against. I am pretty
sure everyone in America recognizes
that if you have to use the courts to
get your rights to use school buildings,
military bases, or other facilities, it
costs money. It costs time. This
amendment eliminates that cost and
eliminates that time to allow all na-
tionally recognized youth organiza-
tions to have the same rights.

The legal system is very important,
but it has some interesting repercus-
sions. Our system of lawsuits, which
sometimes is called the legal lottery of
the country, allows people who think
they have been harmed to try to point
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out who harmed them and get money
for doing that. It has had some difficul-
ties through the Boy Scouts. I remem-
ber when my son was in Scouts, their
annual fundraiser was selling Christ-
mas trees. One of the requirements
when we were selling Christmas trees
was that the boys selling the trees at
the lot had to be accompanied by two
adults not from the same family. I
didn’t understand why we needed all of
this adult supervision. It seemed as if
one adult helping out on the lot would
be sufficient. The answer was, they
have been sued because if there is only
one adult there and that adult is ac-
cused of abusing boys, they get sued.

So two adults provides some assur-
ance that they won’t get sued. The in-
teresting thing is, it was just me and
my son. We still had to have another
adult in order to keep the Boy Scouts
from being sued. They run into some
other difficulties with car caravans.

So the legal system of this country
has put them in the position where
they are doing some of the things that
they are doing. The legal system of
this country has caused some of the
discrimination that is done. It is some-
thing we need to correct.

This discussion of the Frist amend-
ment is timely. U.S. District Judge
Blanche Manning recently ruled that
the Pentagon could no longer spend
Government money to ready Fort A.P.
Hill for the National Boy Scouts Jam-
boree. The Frist amendment would en-
sure that our free speech protections
would also apply to the Boy Scouts of
America.

The Boy Scouts of America is one of
the oldest and largest youth organiza-
tions in the United States and the
world today. The organization teaches
its members to do their duty to God, to
love their country, and to serve their
fellow citizens. The Boy Scouts of
America has formed the minds and
hearts of millions of Americans and
prepared these boys and young men for
the challenges they are sure to face the
rest of their lives. It is an essential
part of America.

I urge my colleagues to join me in de-
fending the Boy Scouts from constitu-
tional discrimination by supporting
the Frist amendment.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, before
my distinguished colleague leaves the
floor, I regret to say that I just got a
call from the Department of Defense in
which I was advised that at the jam-
boree being held just a short distance
down 95 in Virginia, a power line col-
lapsed, and at the moment there is one
deceased and five critically injured and
an assortment of other problems asso-
ciated with this.

So I am delighted that you gave that
speech. I am a cosponsor of the bill. I
support it. I was a Scout myself, and I
got a lot out of it. I think we ought to
close this set of remarks out by offer-
ing our prayers and hearts and minds
to this tragic accident that occurred an
hour or so ago. I thank my colleague.
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Mr. ENZI. I thank the Senator.

Mr. WARNER. Mr. President, we are
still on the bill and speakers are com-
ing to the Senate floor.

At this time, I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LOTT. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Mr. President, parliamen-
tary inquiry: What is the pending busi-
ness? Are we now on an amendment?

The PRESIDING OFFICER. We are
on amendment No. 1477.

Mr. LOTT. Further parliamentary in-
quiry: Are we in a position where we
can discuss any amendment that has
been offered and has been set aside?
For instance, amendment No. 1389 by
Senator THUNE?

The PRESIDING OFFICER. It is in
order to discuss any amendment at this
time.

Mr. WARNER. Mr. President, the
Senator is free to go. He spoke with
me. It is an important element before
the Senate. The general subject is
BRAC.

AMENDMENT NO. 1389

Mr. LOTT. Mr. President, I thank the
chairman, Mr. WARNER, the Senator
from Virginia. I wanted to begin by
congratulating him and Senator LEVIN
for the bill they have produced from
the Senate Armed Services Committee.
I, frankly, had my doubts that we were
going to be able to get the bill up at
this time in a way that would have mo-
mentum and would get through to pas-
sage. I think they have succeeded in
doing that. The atmosphere is such
that I believe we will pass the Defense
authorization bill.

As the Senator from Virginia knows,
I always made a window for him, when
I had the opportunity to make that
call. Sometimes it took 2 weeks. Some-
times we put it up against a recess.
Sometimes we put it together with De-
fense appropriations. But it is of a high
priority, and I would be delighted if I
could see us pass this bill in an orderly
fashion this week.

Mr. WARNER. Mr. President, I thank
the distinguished leader. The Senator
forgot the one time it was 5 weeks, but
we got there.

Mr. LOTT. We did. I think the atmos-
phere is different now. The Senator un-
derstands and the American people un-
derstand that we are at war, and ter-
rorism is a very serious threat. We can-
not expect homeland security and our
law enforcement agencies to do the job
alone. This is broader than that. We
have to have a defense that is prepared
to do the job at home and overseas.
Certainly, we have called on our Na-
tional Guard and Reserve to fill in, and
they are doing a wonderful job. We
have to provide the additional author-
ization necessary to get the funds so
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our men and women can continue to do
the fine job they have done.

I thank the Senator for his coopera-
tion on amendments that have been ac-
cepted and the language in the bill. I
served on the Armed Services Com-
mittee for a few years—I believe 6%
years. I enjoyed it very much. I always
had a real interest in this area. I am
happy to be on the Intelligence Com-
mittee now. I am obviously interested
in shipbuilding because of what it
means to not only my hometown and
my State but to our country, the Navy,
and a lot of other issues you have ad-
dressed for our military.

I am worried about what we are hav-
ing to expend and how we are having to
expend things now because we have
certain demands in Afghanistan and
Iraq for the Army and the Marines. I
am concerned that in 5 or 10 years, we
will need to have a military that can
address new and emerging threats. I
think that is part of what this bill is
about—to try to begin to address some
of those issues. I look forward to work-
ing with the Senator.

I rise in support of Senator THUNE’S
amendment No. 1389, which would defer
Congress’s consideration of closure and
realignment recommendations that the
President will forward to the Congress
this coming fall. This is not a new posi-
tion for me. I have always been opposed
to the Base Realignment and Closure
Commission process. I generally don’t
like commissions. I have spoken
against them on a number of subjects
on the Senate floor. I probably will
again before the week is out. I think
that is what we were hired to do. That
is our job.

I get nervous sometimes that from
Social Security, to tax policy, to de-
tainees policy, to intelligence, we basi-
cally say: Well, we cannot do the job,
so let a commission give us advice
here. A commission can do it for us.
Our attitude is see no evil, hear no evil,
speak no evil, save us. But doing that
difficult work is our job.

Up until recent years, we did our job
and it worked. After World War II and
Korea, certainly as the chairman
knows, we closed bases in his State and
mine. I can take you around Mis-
sissippi and show you those bases that
were closed. How was it done? The Pen-
tagon assessed their needs, recognized
the fact that we were not on war foot-
ing, and we had to begin to close some
of those airbases in Greenwood, MS,
and in Mobile, AL, and make difficult
recommendations, and Congress con-
sidered it and dealt with it. We did our
job. Now we are in the fifth BRAC
round, or something like that. I have
opposed every one of them.

One day, I was walking up to the
floor of the House of Representatives
and this young Congressman from
Texas named Dick Armey came up to
me as a member of the Rules Com-
mittee and said, ‘I got this idea and I
want you to talk to me about how I get
it through the Rules Committee.” He
would remember this. I told him, I
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don’t agree with what you are trying to
do, and I am absolutely going to vote
against it. But if I were you, this is
how I would do it.”” He did it, and it led
to this BRAC process. Congressman
Dick Armey from Texas went on to be
majority leader.

I voted against BRAC every time.
Some people say: Wait a minute, you
are just protecting your own bases; you
are troubled because of bases in your
own State. Not true. Not a single base
has been closed in my State in these
rounds. Contrary to popular opinion,
we don’t have a whole lot of bases. We
have been through every round, and we
have been fortunate. The commissions
have decided not to go forward with
closing those bases. So it is not that I
have a grudge or that I am angry at
anybody. I don’t like the process, No. 1.

No. 2, this amendment doesn’t kill
the process. It allows the Commission
to finish their independent and impor-
tant work and forward the rec-
ommendations to the President.

The amendment permits the Presi-
dent to submit a set of recommenda-
tions to the Congress. At that point,
the Congress would hold the Presi-
dent’s recommendations in abeyance,
pending completion of several require-
ments that are critical to achieving a
fully informed interagency perspective
of our basing requirements.

Here is my problem with BRAC this
time. I don’t like the process, No. 1.
No. 2, I think the timing could not be
worse. At a time when we are in war in
Iraq and, of course, have been and are
still exposed in Afghanistan, a war on
terror, with communities all over
America having to cope with Reserve
and Guard units from all of our States
there on extended tours in Iraq, Af-
ghanistan, or in the region, it has had
an impact on communities. They are
already stressed, and they are asking
themselves, What next? Now you are
going to come in and close my Air
Guard unit or this hospital or you are
going to do this or that. The timing
could not be worse. That is the second
problem.

Next is I think this particular proc-
ess, the way it is set up by the Pen-
tagon, is a lot less reassuring and
messier and more unreliable than the
previous BRAC rounds have been. They
have made significant mistakes. At a
time, also, when we are looking at
overseas alignment, talking about ref-
ormation, I have serious questions
about some of the Pentagon’s reforma-
tion plans.

So in instance after instance, I think
we are making a mistake here. It is
going to have huge negative ramifica-
tions, and I think we are going to wake
up later and find out, wait a minute
here, we didn’t evaluate the impact of
the reduction of military medical serv-
ices and what it means in the local
communities. The local communities
may not be able to absorb that addi-
tional service. Who is going to serve
these military men and women? Or,
wait a minute, you mean we are bring-
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ing that heavy unit back from Europe?
Where are we going to put them?
Where are the spouses going to live?
What are the quality of life facilities?
In some instances, they won’t be there.
This BRAC, in my opinion, is set up to
be worse than all the previous rounds.

Senator THUNE has done a very
thoughtful job. He has allowed the
process to go forward to a point where
he will then put it on hold until some
very important things are done.

The conditions that have to be met:

First, complete analysis and imple-
mentation of recommendations from
the Overseas Basing Commission. We
have been talking about this, and we
are planning on doing it. We are going
to have realignment of where our units
are based in Europe. We are going to
bring some units home, perhaps some
heavy units. We are going to have to
bring them somewhere. We need to
know what that is and where we are
going to put them.

Second, submission of the Quadren-
nial Defense Review by the DOD to the
Congress, and that will be completed
before very long—I think this coming
winter. Why don’t we wait until we see
what the needs and the plans are for
the future? It would not cause an inor-
dinate delay for that in itself.

The next condition is that we com-
plete deployment and implementation
by the Department of Defense and De-
partment of Homeland Security of the
national maritime security strategy
and the homeland defense and civil
support directive. It would have to be
held until we get a submission of a re-
port by the DOD to Congress to assess
military installation needs in view of
the Overseas Basing Commission, re-
turning troops, QDR, national mari-
time strategy, and the homeland de-
fense and civil support directive.

And return of substantially all troops
from Iraq. We need to weigh the impact
of what is going on in Iraq, when they
will be coming home, and where they
are going.

So those are the factors that would
have to be considered before the Con-
gress could actually act on the present
recommendations.

When the Department of Defense re-
leased its BRAC recommendations last
May, it was very evident that many of
the recommendations were flawed and
developed in a vacuum. Their rec-
ommendations did not consider the im-
pact on other agencies, such as the De-
partment of Homeland Security or the
Veterans’ Administration.

The Department of Defense did not
even involve the Governors of States
that would be affected by recommenda-
tions concerning Air National Guard
units. The Air Guard is under the Gov-
ernors. I don’t know how they missed
that turf. More than one counsel has
advised the BRAC Commission that
they cannot willy-nilly go in there and
say they are shutting down this Air
Guard unit. The Governor is going to
have some say in that.

I, along with many of my Senate col-
leagues, was also alarmed that DOD
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used transformational options in lieu
of military value as the framework for
many of the recommendations. Even
distinguished Chairman WARNER noted
in his testimony before the BRAC Com-
mission, ‘““A number of the Depart-
ment’s recommendations’ deviate sub-
stantially from the BRAC legislative
requirements in three important areas.

First, certain recommendations were justi-
fied by factors and priorities other than the
selection criteria in violation of section
2914(f) [of the base closure law];

Two, certain recommendations were based
on data that was not certified as required by
section 2903 [of the BRAC law];

Three, certain recommendations did not
contain accurate assessments of the costs
and savings to be incurred by the Depart-
ment of Defense and other Federal agencies
as required by section 2913(e) [of the BRAC
law].

The experience in my own State of
Mississippi in looking at the installa-
tions was similar to what the great
State of Virginia obviously observed
and experienced: that DOD rec-
ommendations were not based in fact
and analysis was faulty. For example,
for Keesler Hospital at Keesler Air
Force Base, the cost for admitting pa-
tients was underestimated by over
$2,000 per patient. A math error de-
creased the military value by 20 per-
cent, and the Department of Defense
ignored the fact that local VA facili-
ties and community hospitals have
no—none—no excess capability.

Where are these military men and
women going to go? It is a problem, it
is a big problem for the local commu-
nity and, more importantly, for the
military men and women who deserve
quality health care.

Let me get even more simply to the
statement of what happened. In one
military value critical category, for
some reason they gave this category
almost a zero rating. When they actu-
ally went back at our urging, they said
that obviously a mistake was made,
and that should have been an 11 mili-
tary value points instead of a zero. It
moved that installation up 44 places.
Little error? Big error.

There is a 1ot more embedded in this
than we have been able to dig out even
yet. Regarding the Navy Personnel
Center at Stennis Space Center, DOD
mistakenly assumed that the building
was a commercially leased property
with no security perimeter. It is not.
The personnel center is on a secure
compound owned and operated by
NASA and is the model of interagency
cooperation. Just a little detail there.
We have this huge buffer zone. It is a
totally secure facility, and they missed
that little point.

For Pascagoula Naval Station, DOD
proposed to abandon a naval presence
for 35 percent of our Nation’s coastline,
leaving unprotected over 30 percent of
this Nation’s gas and oil reserves, 60
percent of our trade sealanes, and 14 of
America’s largest 23 ports. But just 3
weeks ago, the Department of Defense
issued a new policy stating that de-
fense of the homeland is their new No.
1 priority.
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DOD’s proposal to the BRAC Com-
mission would mean we would not have
a single naval port between the east
coast of Florida at Mayport, FL, to
San Diego. It is all sitting there, a vast
gulf with all kinds of sealanes and po-
tential threats and future dangerous
areas. But DoD says no presence at all
is ok; that causes me a great deal of
concern.

Even if DOD’s work had been perfect,
we should not be closing bases at home
if we are engaged in armed conflict
overseas. It is not fair to the families
of our service men and women who
have to endure the uncertainty of
where they will live and where their
children will go to school.

Closing bases right now is also detri-
mental to our war-fighting ability. The
Overseas Basing Commission has al-
ready noted that ‘. . . to launch major
realignments of bases and unit configu-
rations at a time when we are in the
midst of two major conflicts takes us
to the edge of our capabilities.”

The Overseas Basing Commission
also expressed concern that the domes-
tic BRAC is disconnected from the pro-
posed closure of overseas bases, and
DOD’s budget is woefully inadequate to
implement necessary changes. These
are some of the Commission’s rec-
ommendations:

. adequate strategic sealift, airlift, and
prepositioned equipment and stocks do not
exist. . .

And—
budgetary plans for mobility assets are inad-
equate to meet projected lift demand—

When forces return from overseas.

We [intend to] reposition tens of thousands
of family members to localities that have
not been given adequate time or budget to
prepare for their proper reception . . .

. . . DOD estimates the implementation of
[global basing changes] to be between $9 bil-
lion and $12 billion with only about $4 billion
currently budgeted in fiscal years 2006
through 2011.

If it was just up to me, I would vote
to kill this process right now. I have
never liked it. I must admit, I have
fought it three times in the Senate and
was almost able to kill it one of those
times. It is an abrogation of Congress’s
responsibility to oversee basing and, if
necessary, to close excess bases.

DOD insisted on doing its BRAC as-
sessment in a vacuum. We tried to fol-
low what was going on. We could not
get the answers. But we, the Congress,
are obligated to the American people
to take a larger perspective.

Commissioner Principi and the entire
BRAC Commission are doing a good
job. They are doing honorable work
right now to try to fix some of the fun-
damental flaws in DOD’s set of rec-
ommendations. I want to make it
clear, it is not that I don’t have con-
fidence in the chairman and the Com-
mission. I do. I think they are a good
quality group. But even the Commis-
sion can only do so much. The Commis-
sion is bound by a set of legal con-
straints that did not anticipate DOD
recommendations would deviate from
the laws so substantially.
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So if we are not willing to stop this
flawed process in its tracks, let’s do
the next best thing. Senator THUNE’S
amendment is a workable compromise.
It gives breathing room to take a larg-
er view to consider our basing require-
ments in a global fashion and across all
affected agencies. The distinguished
Senators from Virginia and Michigan
have both said that we do need to close
unneeded bases. I agree with that. I am
not unrealistic. I know different times
call for different things. I know we
have some duplication and overlapping,
and we can have more efficiencies and
we can consolidate.

I do know we are trying to change
our forces to deal with where the chal-
lenges may be, where our forces are
more light, more mobile, and
prepositioned. The problem is that
many of the recommendations of the
BRAC undermine the construct of
lighter and more mobile and
prepositioned. They do not mesh with
what we are saying we should do here,
and what we are saying we do should do
in reformation does not fit with mak-
ing our troops lighter and more mobile
and prepositioned. Let’s not ride a
flawed process into oblivion. I urge my
colleagues to support Senator THUNE’s
amendment so that we, the Congress,
can make an informed decision when
we are asked to vote on the merits of
closing domestic bases. I think we will
feel better about it.

I realize perhaps the die is cast. I
tried last year with an amendment to
defer it for a couple of years. We got, I
think, 44 votes or close to that. A cou-
ple votes who were absent, and we got
close. In retrospect, that was the key
vote. The opposition was effective, and
they won the day. And we have moved
forward. I don’t think we can turn back
that clock, but I do think we can take
a pause. We can take some time to see
if certain things are considered before
we actually pull this trigger and make
some changes that we may regret.

Mr. WARNER. Mr. President, if my
distinguished leader would enter into a
little discussion with me, the Thune
amendment, to which he has referred
in his remarks, apparently has been
modified in a way that I wish to advise
the Senate on this modification, as I
read it. It is extraordinary.

The concept of BRAC only works if
the President decides on the block of
closures and sends it to the Congress to
vote it up or down en bloc.

As I read this and I just read it for
the first time a few minutes ago I draw
your attention to the page I handed the
Senator from Mississippi. It says as fol-
lows:

In the heading by striking ‘‘congres-
sional disapproval’’ and inserting ‘‘con-
gressional action.” In subparagraph A,
by striking ‘‘the date on which the
President transmits such report’” and
inserting ‘‘the date by which the Presi-
dent is required to transmit such re-
port,” and subparagraph B, by striking
‘““such report is transmitted” and in-
serting ‘‘such report as required’”’—all
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this gets down to the following: that
the Secretary may not carry out any
closure or realignment—that is any of
the number on the whole list, any of
them:

The Secretary may not carry out any clo-
sure or realignment recommended by the
Commission report transmitted by the Presi-
dent pursuant to section 2903 if a rec-
ommendation for such closure or realign-
ment is specified as discussed by Congress in
a joint resolution partially disapproving the
recommendations of the Commission that is
enacted before the earlier of. . . .

It seems to me, as I read this, Con-
gress can now go in and cherry-pick
base after base and pass a resolution to
take it out.

Mr. LOTT. Mr. President, if the Sen-
ator would allow me to ask, is this a
modification of the Thune amendment?
Is this the Thune amendment? This
sounds similar to an amendment I
heard discussed earlier as maybe one
that was being suggested or considered
by Senator COLLINS. It is not clear to

me.

Mr. WARNER. If I may inquire at the
desk, was there not a modification put
in by Senator COLLINS this morning,
three amendments, and among them

The PRESIDING OFFICER. The Sen-
ator from Maine called up three
amendments on behalf of the Senator
from South Dakota, Mr. THUNE. None
of the amendments have been modified.

Mr. LOTT. That is an important
point, I say to the Senator from Vir-
ginia. That is not my understanding of
the Thune amendment. If a modifica-
tion along these lines were added to
the Thune amendment, I would have
some reservations about that. I want
to take a look at it.

Mr. WARNER. Let me point out, I
say to my distinguished former leader,
that the original Thune amendment
that was offered, I think, Thursday or
Friday night and was the subject of a
detailed colloquy between myself and
the distinguished Senator from South
Dakota, is still at the desk, and then
this amendment that I read to you is
the final paragraph in an amendment
which is identical in every way to the
one we discussed—Senator THUNE and
myself—on Thursday night.

With the exception of the last para-
graph in that amendment, it has been
changed to read the same as this one.

Mr. LOTT. Mr. President, I say to the
distinguished chairman of the com-
mittee, I would want to take a good
look at the different amendments that
might be pending. I want to be sure I
understood any modification or change
to Senator THUNE’s amendment. The
Thune amendment, as I understand it
and as I described it in my remarks, is
an approach which I think is good. I
think what the chairman is saying
about the idea that Congress would
start cherry-picking at this point from
this list, I have my sincere reserva-
tions about that. That would be a
messy thing to do without proper con-
sideration. I would have a lot of res-
ervations about it. I would want to
hear what the sponsors have to say. My
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predisposition is to be very hesitant
about that.

Mr. WARNER. Mr. President, I thank
my distinguished leader. I cannot re-
member how many years he was in the
House and how many years he has been
in the Senate, but I have only been
here 27.

Mr. LOTT. So long my memory has
faded to the point I can’t remember.

Mr. WARNER. If he had something
such as this on the roll, he would have
a challenge——

Mr. LOTT. I think, if we should start
to cherry-pick from this list or any list
at this time, it would not be very wise.

Mr. WARNER. Give them the benefit
of the doubt to find out, but this is at
the desk right now. This is the moving
target on this BRAC. I am strongly in
favor of the current BRAC law being
implemented as it is written in the
law, not deviating in any way. I cannot
accept the delay, I say to my distin-
guished leader, because there are too
many communities burdened by all the
expenses of lobbyists, and so forth, and
the uncertainty that would throw onto
the business community not knowing,
with the Thune amendment, for maybe
another 2 years whether they are going
to stay open.

Mr. LOTT. I certainly agree with
that argument. I have a problem with
why these communities and States
have had to spend a lot of money on it.
I thought that is what we were for.

Having said that, if you gave a lot of
them a choice—have your base closed
or delay it for 2 years—I think I know
what the answer would be: Give me 2
more years to deal with the demands of
this kind of choice.

There have been instances where
these closures have taken place and the
communities have done pretty well.
The old Brookley Air Force Base in
Mobile, AL—talking about a State
other then my own—recently won a
competition to assemble airbus air-
planes there. I think they are making
pretty good use of it.

Mr. WARNER. Mr. President, I am
familiar with that.

These communities could not begin
to attract new business, could not get
new capital. They would become al-
most stagnated not knowing which
way that decision would go. I thank
my distinguished leader for his partici-
pation in this debate.

Mr. LOTT. I yield the floor.

The PRESIDING OFFICER (Mr.
THUNE). The Senator from Virginia.

Mr. WARNER. Mr. President, if I
might advise the Senate, there was a
UC in place whereby the Senator from
South Carolina was to be recognized
for the purpose of bringing an amend-
ment to the attention of the Senate.
He has been patiently waiting some pe-
riod of time. I would like to consult
with the distinguished Senator from
Michigan. I would like to give the Sen-
ator from South Carolina the oppor-
tunity to proceed, but I would like to
be aware of what the needs of the Sen-
ator from Michigan are in regards to
his side.
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Mr. LEVIN. I thank my good friend
from Virginia. I think Senator GRAHAM
was actually part of a UC.

Mr. WARNER. It is a part of the
RECORD.

Mr. LEVIN. Right. So he has the
right to go next.

I would ask, if it is convenient for
the Senator from Florida, that after
Senator GRAHAM, I will ask unanimous
consent that the Senator from Florida
be recognized to introduce his amend-
ment at that time. I wonder if we could
find out from Senator GRAHAM about
how long he expects to be.

Mr. GRAHAM. Less than 10 minutes.

Mr. WARNER. Mr. President, might I
suggest that we take 15, and I would
like to have 5 of those minutes.

Mr. GRAHAM. Fifteen minutes, and
the Senator from Virginia can have 5;
yes, sir.

Mr. LEVIN. Then I would make in-
quiry also from my friend from Vir-
ginia. I understand that the Republican
TV monitor has already indicated no
votes tonight. Is that correct?

Mr. WARNER. I am not aware of
that. I have been on the floor. I know
that we checked with the Senator’s
side and there was some doubt as to
whether there could be votes.

Mr. LEVIN. If we could work out
votes, we were willing to do that, but I
think it is becoming clear that is not
going to happen.

Mr. WARNER. In fairness to our col-
leagues, let us clear that up in the
course of the debate on the amendment
of the Senator from South Carolina.

Might I ask from the Senator from
Florida how much time he would like?

Mr. LEVIN. The Senator from Flor-
ida would need about how much time?

Mr. NELSON of Florida. At the Sen-
ator’s great pleasure, 10 minutes.

Mr. LEVIN. Whatever the Senator
needs is fine. Then I would be offering
two amendments, if that is agreeable
with the Senator from Virginia.

Mr. WARNER. Absolutely.

Mr. LEVIN. I will be introducing
them immediately following the Sen-
ator from Florida.

The PRESIDING OFFICER. The Sen-
ator from South Carolina is recognized
under the previous order.

Mr. WARNER. Mr. President, I think
we had modified the previous order
with a new UC whereby the Senator
from South Carolina gets 15 minutes, 5
minutes under the control of the Sen-
ator from Virginia, and 10 under his
control, followed by the Senator from
Florida for 10 minutes. Am I not cor-
rect?

The PRESIDING OFFICER. The
Chair would note that is correct.

Mr. WARNER. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

AMENDMENT NO. 1505, AS MODIFIED

Mr. GRAHAM. I ask unanimous con-
sent at this time to set aside the pend-
ing amendment and call up amendment
No. 1505 and send it to the desk with a
modification.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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The clerk will report.
The legislative clerk read as follows:

The Senator from South Carolina [Mr.
GRAHAM], for himself, and Mr. McCAIN, pro-
poses an amendment numbered 1505, as modi-
fied.

Mr. GRAHAM. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end of subtitle G of title X, add the
following:

SEC. 1073. AUTHORITY TO UTILIZE COMBATANT
STATUS REVIEW TRIBUNALS AND
ANNUAL REVIEW BOARD TO DETER-
MINE STATUS OF DETAINEES AT
GUANTANAMO BAY, CUBA.

(a) AUTHORITY.—The President is author-
ized to utilize the Combatant Status Review
Tribunals and a noticed Annual Review
Board, and the procedures thereof as speci-
fied in subsection (b), currently in operation
at Guantanamo Bay, Cuba, in order to deter-
mine the status of the detainees held at
Guantanamo Bay, including whether any
such detainee is a lawful enemy combatant
or an unlawful enemy combatant.

(b) PROCEDURES.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the procedures specified in
this subsection are those that were in effect
in the Department of Defense for the conduct
of the Combatant Status Review Tribunal
and the Annual Review Board on July 1, 2005.

(2) EXCEPTION.—The exceptions provided in
this paragraph for the procedures specified in
paragraph (1) are as follows:

(A) To the extent practicable, the Combat-
ant Status Review Tribunal shall determine,
by a preponderance of the evidence, whether
statements derived from persons held in for-
eign custody were obtained without undue
coercion.

(B) The Designated Civilian Official shall
be an officer of the United States Govern-
ment whose appointment to office was made
by the President, by and with the advise and
consent of the Senate.

(3) MODIFICATION OF PROCEDURES.—The
President may modify the procedures and re-
quirements set forth under paragraphs (1)
and (2). Any modification of such procedures
or requirements may not go into effect until
30 days after the date on which the President
notifies the congressional defense commit-
tees of the modification.

(c) DEFINITIONS.—In this section:

(1) The term ‘‘lawful enemy combatant’
means person engaging in war or other
armed conflict against the United States or
its allies on behalf of a state party to the Ge-
neva Convention Relative to the Treatment
of Prisoners of War, dated August 12, 1949,
who meets the criteria of a prisoner of war
under Article 4 of that Convention.

(2) The term ‘‘unlawful enemy combatant’’,
with respect to noncitizens of the United
States, means a person (other than a person
described in paragraph (1)) engaging in war,
other armed conflict, or hostile acts against
the United States or its allies, or knowingly
supporting others so engaged, regardless of
location.

Mr. GRAHAM. Very quickly, I appre-
ciate the patience of the Senator from
Florida and Chairman WARNER.

Mr. President, this amendment deals
with the concept called unlawful
enemy combatant, a concept being
used to detain about 500 people at
Guantanamo Bay who have been cap-
tured throughout the world, many of
them on battlefields. It is a concept
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that goes back to World War II where
the Supreme Court, during World War
II, coined the phrase ‘‘enemy combat-
ant” to deal with some German sabo-
teurs who were caught coming into
America in civilian clothes, with a
plan to disrupt American life in the
war operations.

These individuals—I think there were
seven of them—were tried by military
tribunals. A couple of them were put to
death. Some were given lengthy prison
sentences. Then the Court recognized
the concept of enemy combatant.

Fast forward 60 years. What do we
find? We find ourselves in a war with a
group of people who are not part of a
state or a nation. They do not wear
uniforms. They are terrorists. They
hide among civilians. They cheat. They
do anything one can imagine to have
their way. They do not abide by any
international regimes.

When we capture these people, we
have made a decision as a nation to
house them at Guantanamo Bay, a
place run by the military. It has three
functions: To interrogate foreign ter-
rorists to get good information to
make sure that we are safer as a na-
tion. Senator MCCAIN has an amend-
ment to standardize the interrogation
techniques. I think the country would
be well served to have everything deal-
ing with unlawful and lawful combat-
ants in separate categories.

We want the Geneva Conventions to
apply to people who are under it. We do
not want the Geneva Conventions to
apply to terrorists. We want to do it
right. We want our troops to not be
confused. Senator MCCAIN has an
amendment that would basically allow
the Army Field Manual to be the one
source of law to deal with both cat-
egories, which would be a great benefit
to the military and the country at
large, in my opinion.

I have an amendment that gets Con-
gress involved for the first time. In a
general way, the Congress authorized
the President to go to war after 9/11. A
lot has happened since then, some
good, some bad. I think it is now time
for the Congress to weigh in on the
issues that affect this Nation in the
war on terror. My amendment allows
Congress to define ‘‘unlawful enemy
combatant” in a very flexible way
similar to what is being used at Guan-
tanamo Bay now. It incorporates the
procedures that are used to classify
and review enemy combatant status.

The way it works now, if the military
or appropriate authority sends some-
one to Guantanamo Bay, the first
thing that happens is there is a review
process where a determination will be
made as to whether that person fits the
definition of ‘“‘unlawful enemy combat-
ant.”” We are codifying that procedure.
We are accepting most of it. We are
tweaking the definition in line with
Supreme Court cases that have re-
viewed this whole subject matter.

That is another point I would like to
make. There are about five cases in
Federal court now dealing with issues
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like enemy combatant status, military
commissions to try noncitizen foreign
terrorists. The Government has won on
most of these cases. But enemy com-
batant status needs to be defined, in
my opinion, by the Congress working
in conjunction with the administration
because courts will defer to a statute
much quicker than it will defer to any-
thing else.

In one of these opinions, Justice
Scalia has been telling us that Con-
gress has been AWOL. Congress needs
to get involved. So this amendment al-
lows the procedures in place at Guanta-
namo Bay to make the initial deter-
mination, if one is an enemy combat-
ant, to be authorized to be utilized by
the President. Every year, a review is
made of each person’s case. Every year
the Government has to come and show
that the enemy combatant status is
still justified, that the person who is
being detained is not dangerous to us
or our allies, or they no longer have
any intelligence capability or intel-
ligence value. At that point, they can
be released. Two hundred and some-
thing have been released. What we are
trying to do with this amendment is to
get Congress involved in that process
so that the courts will understand that
Congress agrees with the concept of un-
lawful enemy combatant and that the
review process in place is a good proc-
ess. I have made two changes.

One, I have addressed the issue of
using statements that are derived from
foreign interrogations. I do not think
anybody in this country wants our Na-
tion to be using evidence that may be
tainted by torture or undue coercion.
So I have a provision in there that says
if a statement or information is used
that comes from a foreign detention or
a foreign interrogation, we have to
simply prove, where practical, that it
is reliable, that it is not as a result of
coercion. The courts will appreciate
that, and I think the American public
would appreciate that.

Second, we have a provision that the
releasing authority, the person who de-
cides if someone can be released,
should be confirmed by the Senate.
Under Secretary England performs
that function right now, but I think it
would be a good relationship to have
the Senate involved in picking that
person who has the ultimate authority
to determine to let these people go be-
cause 12 of them have gone back to the
fight. Some people who have been re-
leased have gone back to the war.
Some people who have been picked
have probably been misidentified.

We are trying to get a procedure that
the courts will accept, that will be
good for the country, that will keep
terrorists off the battlefield, that
would withstand legal scrutiny and live
up to the ideals of who we are.

If Congress will get involved and le-
gitimize unlawful enemy combatant
status, it will pay great dividends to
the operation at Guantanamo Bay be-
cause we will have the administration
and the Congress on the same sheet of
music and the courts will soon follow.
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My goal is to strengthen Guanta-
namo Bay, make sure that abuses in
the past never occur again, have stand-
ardization of interrogation techniques
so our troops will not get in trouble so
that we can get good, reliable informa-
tion. The military commissions are on
track to be approved by the Supreme
Court. We need a place to try these ter-
rorists for their crimes. If they are not
being tried, they need to be kept off
the battlefield. Enemy combatant sta-
tus does that. We need due process
rights. We are a nation of laws. This
amendment incorporates the due proc-
ess that already exists with some im-
provement.

If we will do these things, Guanta-
namo Bay will be more effective in the
future. It will be a forward-looking, re-
form-type process. We will not be cap-
tured by the mistakes of the past, and
we will be a safer nation.

I appreciate Senator WARNER’S sup-
port and leadership on this issue. We
are trying in concert to make sure that
we are stronger as a nation, not weak-
er. We learn from our problems. We
clean up some of the problems we have
had in the past and Congress finally
gets involved. I think the courts will
appreciate that. I know the American
public will.

With that, I will yield to Senator
WARNER.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, this is
another very important step forward,
drawing on the very profound remarks
made earlier today by our distin-
guished colleague from Arizona. The
three of us have worked together.

I want to clarify one aspect because
when I looked at the Senator’s earlier
draft, it appeared to me that a military
judge being given to an unlawful com-
batant appearing before an administra-
tive review board would give that indi-
vidual more due process than accorded
a lawful combatant, a POW. My under-
standing is the Senator’s modification
now embraces that concern, and I want
to make that clear to our colleagues.

Mr. GRAHAM. That is correct.

Mr. WARNER. Why does the Senator
not state it in his own words?

Mr. GRAHAM. That is a very good
point. Under the procedure in place
now, a military representative is pro-
vided to the enemy combatant ini-
tially. When the determination is made
whether someone is an enemy combat-
ant, our own rules provide a military
representative. In an annual review, a
military representative is given to the
enemy combatant to make their case
that they are no longer a danger. What
I wanted to do at the annual review is
make that person a military lawyer be-
cause the potential of keeping these
people there for a long period of time is
great because unlike other wars deal-
ing with traditional POWs, there is no-
body to sign surrender documents.

I can understand the Senator’s con-
cerns. We can deal with that issue
later. So we will go back to the old way
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of doing business. The lawyer require-
ment will be taken out and we will go
back to the procedures that are in
place now.

Right now, every unlawful enemy
combatant has a military representa-
tive to help them make their case
about their status. We will not make
that person a military judge advocate.
I think it would help us in court, but I
do not believe it is that important. It
will pass muster with the courts in its
current form, so that has been
changed.

Mr. WARNER. Clearly, the unlawful
has no advantages over, as we might
say, the lawful. They are on equal sta-
tus, so to speak?

Mr. GRAHAM. The Geneva Conven-
tion would govern how we treat the
lawful combatant. That is something
we all understand and have been work-
ing with for 60 years. The unlawful
enemy combatant can now be detained
for an indeterminate period of time,
once that determination has been
made, with an annual review required
to see if they should be kept based on
danger to our country that the person
presents, and any intelligence data
that they present.

So this legitimizes what the courts
have been telling us to do. The courts
have said that an unlawful enemy com-
batant status determination is an ap-
propriate legal concept as long as the
person is given notice and the right to
challenge. So what we are doing in this
statute is taking the court’s directive
and we are giving them notice and we
are giving them a right to challenge. A
lawful combatant already has that
under the Geneva Conventions.

Mr. WARNER. Mr. President, I thank
my colleague. I ask that I now be a co-
sponsor, with that modification.

Mr. GRAHAM. The Senator has made
my day.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. Mr. President, the
three of us, together with others who
have talked with us, I think, have
made a very valuable contribution be-
cause all eyes are on America as to
how we conduct these difficult situa-
tions.

Tomorrow we will have an oppor-
tunity to further go into this question
about the use of the Army manual. My
concern over that is that the current
manual, in my judgment, does not
quite strike the balance between deten-
tion and interrogation. I am hopeful
that we can draw from the Department
of Defense, as best we can, what the
modification of the Army manual
would be.

If I can be assured that is going to be
balanced and take into consideration
the need to address this unlawful cat-
egory of these individuals who are not
acting on behalf of a State-sponsored
conflict—am I not correct?

Mr. GRAHAM. I say to the chairman,
he is absolutely correct. It is a very
simple concept we are trying to
achieve. There are two problems, there
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are two groups of people we worry
about for two different reasons. One
group I worry about is the Americans
in charge of these detainees because we
have all kinds of laws that we have
adopted, for 60 years, directing our peo-
ple in how to treat folks who are cap-
tured—whether they are lawful or un-
lawful. We have had policy statements
and directives that are at best incon-
sistent, that are all over the board,
floating out there in legal cyberspace.
We are trying to put into one docu-
ment, the Army Field Manual, the
rules of the road for both groups, law-
ful combatants and unlawful combat-
ants.

We are not writing the field manual,
we are not telling the experts what to
put in the manual, how to write it, we
are saying, for the sake of our own
troops, you have one document you can
go to now. And we are saying to the
world we are going to standardize our
techniques. We are not going to have
inconsistent messages. The JAG
memos we were talking about a while
ago that were 2 years old now are tell-
ing us if you get too far afield from
what we have been doing for 60 years,
you are going to get yourself in trou-
ble. So the Army Field Manual will be
one-stop shopping for all those respon-
sible for detainees in both categories,
and it will standardize procedures that
will allow us to get good information,
be aggressive, without losing who we
are as a people. That is why we need
this, in my opinion.

Mr. WARNER. Mr. President, I do
need to make certain that this modi-
fication will treat the subject of how a
person is detained with equal speci-
ficity as to how they are to be interro-
gated.

As you know from your experience of
20 years in the JAG—as a matter of
fact, you and I went to Guantanamo a
week or so ago. It is important that de-
tention be conducted in a way that it
doesn’t somehow influence how the in-
terrogation might go. I will not draw
the picture here as to what could be
done.

Mr. GRAHAM. Absolutely.

Mr. WARNER. I yield the floor.

Mr. DURBIN. Will the Senator yield
for a question?

Mr. GRAHAM. Absolutely.

Mr. DURBIN. I ask the Senator from
South Carolina, the amendments which
you have offered and were cosponsoring
with Senator MCCAIN, Senator WAR-
NER, and others, do they make it clear
that the policy of the United States is
not to engage in cruel, inhuman, and
degrading treatment of any prisoner in
our control?

Mr. GRAHAM. It becomes a stat-
ute—

Mr. WARNER. Mr. President, I can
answer that. If you look at the second
McCain amendment, basically that
amendment is directed at that ques-
tion. That is my understanding.

Mr. GRAHAM. That is absolutely
right. It uses the terms the Senator has
just uttered and makes it a statutory
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prohibition to engage in that conduct.
It takes what the President said, we
are going to treat people humanely,
gets the Congress involved, and we are
putting parameters around what we do
with foreign terrorists, noncitizens. We
can interrogate them, but we are not
going to change who we are as a people,
and the interrogators tell us that the
Army Field Manual—as we were down
there a week ago—gives them all the
tools they need to aggressively pursue
the interrogations. You really don’t
get things out of torture. They do not
believe it is good practice, to begin
with, so you are absolutely right.
There will be a prohibition in law as
well as rhetoric.

Mr. DURBIN. I ask unanimous con-
sent for 2 additional minutes for the
Senator from South Carolina or Vir-
ginia—whoever wants the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. I thank the Senator
from Florida for his patience, too.

If I can ask either Senator—both
served in the military, and the Senator
from South Carolina in the Judge Ad-
vocate General Corps—it strikes me
this is an important thing for our
troops, to give them clarity, in terms
of policy. I would ask the Senator from
South Carolina if, in his visits to Guan-
tanamo or visits with other military
personnel, he has found that senti-
ment.

Mr. GRAHAM. This is absolutely giv-
ing clarity. What had been confusing
will now be clear, and it will be protec-
tion for the troops who are having to
administer the detainees, in terms of
interrogation. That is what Senator
WARNER said, in terms of detention.

The Marine Corps Judge Advocate,
who was part of a review process 2
years ago, said the one thing he
thought policymakers were missing, or
misunderstood, was the effect on our
own troops. Under the Uniform Code of
Military Justice, it is a crime to abuse
a detainee. So you are creating a new
model for interrogation, and you may
be getting your own people in trouble if
you don’t understand how the law ex-
ists already.

We are trying to reconcile those con-
cepts; let the military tell us what
they need and not put our own people
at jeopardy. This will help GTMO in
two regards: Get better, more reliable
information that will not give us a
black eye and help the troops under-
stand what their duties are.

Mr. DURBIN. I say in closing to the
Senator from South Carolina, I thank
him for his leadership, along with Sen-
ators WARNER and MCCAIN. I know bet-
ter than most in this Chamber this is a
very delicate issue, and I think they
have handed it in a positive way, with
clarity along the lines we are drawing,
so we protect America and protect our
troops and give them clear guidance in
terms of conduct that is acceptable and
up to American’s standard of value. I
thank the Senator for his leadership.

Mr. LEVIN. Will the Senator yield
for an additional question? And I ask

CONGRESSIONAL RECORD — SENATE

unanimous consent that I be allowed to
proceed for 3 minutes with the Senator
from South Carolina, if the Senator
from Florida will be so gracious.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Michigan.

Mr. LEVIN. I also commend the Sen-
ators who are involved in these pro-
posals. These are extremely important
proposals. I hope that they would not
be nongermane if, indeed, cloture is in-
voked tomorrow.

By the way, I wonder if I could ask
the Chair whether or not the pending
amendment would be germane, if clo-
ture is invoked?

The PRESIDING OFFICER. The
Chair would note there is not sufficient
information at this time to make that
determination.

Mr. LEVIN. I thank the Chair.

Mr. WARNER. Will the Senator allow
me to address the Senate on a separate
matter for 1 minute? On the subject of
cloture, my leader, Senator FRIST, and
I will confer in the morning and then
confer with the Democratic leader him-
self. At the moment, it is not a matter
of absolute certainty, even though it
ripens, as to whether the leader will
wish to pursue it.

Also, we would like to advise all Sen-
ators there will be no more votes to-
night, if you concur in that?

Mr. LEVIN. I have no objection.

Mr. WARNER. The assistant Demo-
cratic leader is here.

Mr. LEVIN. If T can go back and
make inquiry of my good friend from
South Carolina, I think he has focused,
along with the cosponsors, on some-
thing which is critically important,
and that is reliance on the Army man-
ual so everybody knows the roadmap,
as he puts it.

Is it the Senator’s understanding of
the Army manual that abusive and de-
grading treatment would be prohib-
ited?

Mr. GRAHAM. It is not only my un-
derstanding, it is also part of the Uni-
form Code of Military Justice. There is
a specific section that makes it a crime
to abuse a detainee or a prisoner.

Mr. LEVIN. The reason this comes up
is those words have now been utilized
by a witness, by somebody who has
made investigation. So I want to be as
precise as I can, in my question, about
whether it would be the belief of the
Senator from South Carolina that abu-
sive and degrading treatment would be
a violation of the manual?

Mr. GRAHAM. It is my under-
standing that the Army Field Manual,
as written—and it is being revised—re-
jects that concept in interrogation of
abusive and degrading behavior. I am
not an expert on the terms of it. But
the whole point of these amendments
also is to make sure that we have
standardized interrogation techniques
that get good information without hav-
ing to be abusive and degrading. But
you can be forceful. You can be stress-
ful. You can be psychologically and
physically stressful under the Army
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Field Manual without crossing the line
that we are all concerned about.

That is exactly what we did. We had
confusing messages—if I may continue
for a second—to our troops. We had a
DOJ memo that was a basic departure
from the way we have lived as a nation
for 60 years. Understandably, after 9/11
we wanted to be aggressive. But the
JAGs in question told us: Don’t go
down this road too far because we have
trained people for 60 years to do it one
way. It works that way. And you are
going to confuse our own troops.

Lo and behold, that’s exactly what
happened. So we are trying to get it
back to where we have been.

We fought World War II, Hitler—a
pretty bad guy—using these concepts.
We can fight these terrorists using
these concepts.

My goal, and I am sure it is your
goal, is to kill them if we have to, cap-
ture them, interrogate them, detain
them and prosecute them and do all
that without giving up who we are as a
nation.

We can do that. This is a step in that
direction.

Mr. LEVIN. Again, I commend my
friend from South Carolina. I am glad
we have the reassurance that he would
consider at least abusive and degrading
treatment to be inhumane treatment
within the meaning of those words. I
thank him, and I yield the floor.

AMENDMENT NO. 762

The PRESIDING OFFICER. Time has
expired. The Senator from Florida is
recognized.

Mr. NELSON of Florida. Mr. Presi-
dent, I want to talk about widows and
orphans. I call up amendment No. 762,
which is filed at the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Florida [Mr. NELSON],
for himself and Mr. HAGEL, Mr. CORZINE, Mr.
NELSON of Nebraska, Mr. SMITH, Ms. CANT-
WELL, Mr. DAYTON, Mr. KERRY, Ms.
LANDRIEU, Ms. MIKULSKI, Mrs. MURRAY, Ms.
STABENOW, Mrs. BOXER, Mr. PRYOR, Mr. DUR-
BIN, Mr. JEFFORDS, Mr. JOHNSON and Mr.
SALAZAR proposes an amendment numbered
762.

Mr. NELSON of Florida. I ask unani-
mous consent the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To repeal the requirement for the

reduction of certain Survivor Benefit Plan
annuities by the amount of dependency
and indemnity compensation and to mod-
ify the effective date for paid-up coverage
under the Survivor Benefit Plan)

At the end of subtitle D of title VI, add the
following:

SEC. 642. REPEAL OF REQUIREMENT OF REDUC-
TION OF SBP SURVIVOR ANNUITIES

BY DEPENDENCY AND INDEMNITY
COMPENSATION.

(a) REPEAL.—Subchapter II of chapter 73 of
title 10, United States Code is amended—

(1) in section 1450(c)(1), by inserting after
“to whom section 1448 of this title applies”
the following: ‘‘(except in the case of a death
as described in subsection (d) or (f) of such
section)’’; and
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(2) in section 1451(c)—

(A) by striking paragraph (2); and

(B) by redesignating paragraphs (3) and (4)
as paragraphs (2) and (3), respectively.

(4) as paragraphs (2) and (3), respectively.

(b) PROHIBITION ON RETROACTIVE BENE-
FITS.—No benefits may be paid to any person
for any period before the effective date pro-
vided under subsection (e) by reason of the
amendments made by subsection (a).

(¢) PROHIBITION ON RECOUPMENT OF CERTAIN
AMOUNTS PREVIOUSLY REFUNDED TO SBP RE-
CIPIENTS.—A surviving spouse who is or has
been in receipt of an annuity under the Sur-
vivor Benefit Plan under subchapter II of
chapter 73 of title 10, United States Code,
that is in effect before the effective date pro-
vided under subsection (e) and that is ad-
justed by reason of the amendments made by
subsection (a) and who has received a refund
of retired pay under section 1450(e) of title
10, United States Code, shall not be required
to repay such refund to the United States.

(d) RECONSIDERATION OF OPTIONAL ANNU-
ITY.—Section 1448(d)(2) of title 10, United
States Code, is amended by adding at the end
the following new sentences: ‘‘The surviving
spouse, however, may elect to terminate an
annuity under this subparagraph in accord-
ance with regulations prescribed by the Sec-
retary concerned. Upon such an election,
payment of an annuity to dependent children
under this subparagraph shall terminate ef-
fective on the first day of the first month
that begins after the date on which the Sec-
retary concerned receives notice of the elec-
tion, and, beginning on that day, an annuity
shall be paid to the surviving spouse under
paragraph (1) instead.”’.

(e) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
later of—

(1) the first day of the first month that be-
gins after the date of the enactment of this
Act; or

(2) the first day of the fiscal year that be-
gins in the calendar year in which this Act is
enacted.

SEC. 643. EFFECTIVE DATE FOR PAID-UP COV-
ERAGE UNDER SURVIVOR BENEFIT
PLAN.

Section 1452(j) of title 10, United States
Code, is amended by striking ‘October 1,
2008’ and inserting ‘‘October 1, 2005"°.

Mr. NELSON of Florida. Mr. Presi-
dent, it is an honor for me, on behalf of
some folks who have not been treated
with fairness and equity, to rise on the
floor of the Senate to try to obtain it
for them. There will be attempts to
strip this amendment from the bill.
But I offer it tonight, whether or not
cloture is invoked on the overall bill,
with the hope that we are going to get
an up-or-down vote. It is important
that widows and orphans in this coun-
try, whose husbands and fathers died as
a result of their military service, can
know where the Senators stand on this
important issue. It is an honor for me
to offer this amendment, and it is
going to correct two important inequi-
ties faced by our military widows and
our military retirees.

There is an unfair and painful offset
of the Defense Department’s Survivors
Benefits Plan, offset against the Vet-
erans Affairs Dependency and Indem-
nity Compensation. What is Survivors
Benefit Plan? When servicemembers
die on active duty, their survivors re-
ceive a benefit to recognize their sac-
rifice. You also have 100-percent dis-
abled military retirees who actually go
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out and purchase this survivors benefit
so their loved ones will have this when
they have passed on. Yet that survivor
benefit is today being taken away un-
fairly from our military widows and or-
phans. Fixing that is what my amend-
ment is all about.

If you go back into the Good Book,
you will find that one of the main
things that we are admonished is to
look out for the widows and orphans.
With our Nation now in a violent
struggle with brutal and vicious en-
emies, and Americans being lost every
day, we simply must not forget that
the families left behind by those coura-
geous men and women, those families,
bear tremendous pain. Their survivors’
lives are forever altered. Their future
is left unclear. They have made the ul-
timate sacrifice and our Nation expects
us to honor that sacrifice.

It reminds me of President Lincoln,
who during the midst of the Civil War,
said:

As God gives us to see the right, let us
strive on to finish the work we are in; to
bind up the nation’s wounds; to care for him
who shall have borne the battle, and for his
widow, and his orphan.

The immortal words of President
Lincoln.

Since the beginning of this session
we have considered and adopted in-
creased death gratuity benefits for the
survivors of our troops lost in this
present war. But the survivors of those
killed in action are entitled to auto-
matic enrollment in the survivors ben-
efit plan. That is a change we made in
the law, but it is not complete.

We now see the pain caused. At the
same time a widow or a widower is en-
rolled in the Survivor Benefit Plan,
and in many cases paid for it, another
set of laws under the Department of
Veterans Affairs says they are also en-
titled to dependency and indemnity
compensation. However, under current
law one offsets the other—they can’t
get both.

Widows instantly recognize the injus-
tice of this offset. It deeply wounds
their sense of the value of their sac-
rifice. It is wrong, the way we treat
these families. This offset is no less
painful for the survivors of our 100-per-
cent disabled military retirees because
it is a purchased plan, yet they cannot
get what they have purchased because
it is offset by Dependency and Indem-
nity Compensation.

Survivors of service members killed
on active duty are entitled, in law, to
automatic enrollment in the Survivor
Benefit Plan, and 100-percent disabled
military retirees can purchase the sur-
vivors benefit plan. Survivors stand to
lose most or even all of the benefits
under that plan because they are offset
by a second benefit to which they are
also entitled, Dependency and Indem-
nity Compensation.

That is not right. I have 22 cospon-
sors of this amendment. They are from
both sides of the Senate. This amend-
ment is going to remedy these inequi-
ties. It is going to honor our commit-
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ments to military retirees and service-
members who are killed in the line of
duty, and their surviving widows and
dependent children.

We have sergeants and corporals los-
ing their lives. Their base pay deter-
mines the benefits for their surviving
spouse. The base pay of a corporal isn’t
very much, and their survivors are sup-
posed to live off even less; yet, in fact,
in another part of the law, they are due
something as the widow of a veteran,
and we are saying under the current
law: You cannot get both benefits you
are entitled to.

Is this what we want to do for these
young families who lost a loved one in
Iraq or elsewhere? Will the Nation not
stand tall to support them? This is not
what the law intended. We ought to
change it.

Mr. DURBIN. Will the Senator yield?

Mr. NELSON of Florida. I yield.

Mr. DURBIN. I ask unanimous con-
sent to be added as a cosponsor to Sen-
ator NELSON’s amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. Mr. President, I ask the
Senator from Florida—to make sure I
understand exactly what he is saying—
here is a person in service to our coun-
try who was Kkilled in combat. If that
soldier had basically bought an insur-
ance policy on his life, then the
amount of money his family would re-
ceive from our Government is going to
be reduced by the amount he would
have received from that insurance pol-
icy? Is that, in shorthand, the way to
describe the current law?

Mr. NELSON of Florida. Let me
tweak it a little bit for the Senator,
and I thank the Senator for the com-
passion coming out of his heart and ex-
pressed on his face as he asks this ques-
tion. This Senator from Illinois is right
on.

In the first place, in current law the
soldier does not actually have to make
an affirmative purchase. Under current
law we enroll the survivors of any serv-
ice member who is killed in the Sur-
vivors Benefit Plan. However, for a pri-
vate, a corporal, a sergeant, that is not
a lot because of their base pay.

Mr. DURBIN. I might ask the Sen-
ator from Florida, through the Chair,
so the benefit the soldier receives de-
pends on rank and salary?

Mr. NELSON of Florida. Under the
Survivors Benefit Plan it does. How-
ever, there is another part of the law
that says survivors shall receive a sec-
ond benefit, Dependency and Indemnity
Compensation, to attempt in one small
way to make those survivors whole for
all the sacrifice their loved one has
given.

But, no, because of a problem with
the current law, they cannot get both.
One offsets the other, the long and
short of which is that a young widow of
a private or corporal or sergeant can’t
make it with what the U.S. Govern-
ment is going to give her unless we rec-
tify this inequity in the law.

Mr. DURBIN. Does the Senator have
remaining time?
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The PRESIDING OFFICER. The Sen-
ator’s time is expired.

Mr. DURBIN. I ask unanimous con-
sent the Senator from Florida be recog-
nized for an additional 56 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. I ask the Senator from
Florida this specific question. We are
about to consider whether we are going
to shut down debate on this bill. It is
called cloture. It closes down the de-
bate on the bill, limits the amend-
ments to the bill. As to the Senator’s
amendment, which protects these wid-
ows and surviving children of a soldier
killed in combat, once we have closed
down debate and limited amendments,
would we still be able to vote on the
Nelson amendment?

Mr. NELSON of Florida. The Senator
asked a good question.

I ask the Presiding Officer, would the
Nelson amendment, with its 22 cospon-
sors, be considered germane following a
successful cloture motion?

The PRESIDING OFFICER. There is
insufficient information at this point
to be able to make that determination.

Mr. NELSON of Florida. So the an-
swer, I say to the Senator from Illinois,
it could well be knocked off if cloture
is brought on this Defense authoriza-
tion bill.

Mr. DURBIN. I ask through the Chair
one last question. How often do we
have an opportunity to change the law
and to help these soldiers and their
families? How many times do we get a
chance in the Senate during the course
of the year to consider the Department
of Defense authorization bill or an-
other bill that might give us a chance
to help those families and to rectify
this injustice which the Senator from
Florida has pointed out and which I
think every Member on both sides of
the aisle would like to change?

Mr. NELSON of Florida. The Senator
from Florida will ask for the yeas and
nays.

If the chairman of the committee,
the distinguished Senator from Vir-
ginia, is persuasive in talking to the
Republican majority leader not to
bring the motion for cloture to cut off
debate so that amendments like this to
help widows and orphans might fall,
maybe we can get it to a vote. It is the
least we can do for Americans who
have given their lives, or their best
years, in defense of our country. We
simply cannot allow this situation to
continue. We need to restore fair bene-
fits to these folks. I am going to con-
tinue my fight for these people who
have given their all to their Nation and
especially to the loved ones whom they
have left behind.

I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. WARNER. Mr. President, I say to
our good friend and colleague, we will
take under consideration the Senator’s
amendment with great care.
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Mr. DURBIN. Mr. President, I would
like to address to the chairman the fol-
lowing. I have two pending amend-
ments which I would like to call up. I
will do this briefly.

Mr. WARNER. Please proceed.

AMENDMENT NO. 1428

Mr. DURBIN. I ask unanimous con-
sent that the pending amendment be
set aside for the purpose of calling up
amendment No. 1428.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Illinois [Mr. DURBIN]
proposes an amendment numbered 1428.

Mr. DURBIN. I ask unanimous con-
sent the reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To authorize the Secretary of the

Air Force to enter into agreements with

St. Clair County, Illinois, for the purpose

of constructing joint administrative and

operations structures at Scott Air Force

Base, Illinois)

On page 371, between lines 8 and 9, insert
the following:

SEC. 2887. ADMINISTRATIVE AND OPERATIONS

STRUCTURES, SCOTT AIR FORCE
BASE, ILLINOIS.

(a) IN GENERAL.—Notwithstanding any
other provision of law, the Secretary of the
Air Force may enter into agreements with
St. Clair County, Illinois, for the joint con-
struction and use of administrative and oper-
ations facilities at Scott Air Force Base, Illi-
nois.

(b) LIMITATIONS.—

(1) ToTAL cosT.—The total cost of agree-
ments entered into under subsection (a) may
not exceed $60,000,000.

(2) LEASE PAYMENTS.—AIll payments made
by the Air Force under leases entered into
under subsection (a) shall be made out of
funds available for the Air Force for oper-
ation and maintenance.

(3) TERMS OF LEASES.—Any lease agree-
ment entered into under subsection (a)—

(A) shall provide for the lease of such ad-
ministrative or operations facilities for a pe-
riod not to exceed 30 years; and

(B) shall provide that, upon termination of
the lease, all right, title, and interest in the
facilities shall, at the option of the Sec-
retary, be conveyed to the United States.

Mr. DURBIN. Mr. President, and to
the chairman and ranking member of
the committee, I hope this is an
amendment which will be accepted be-
cause it is noncontroversial and impor-
tant to my State and to the protection
of our country.

The amendment authorizes the Sec-
retary of the Air Force to enter into
agreements with local county officials
for the construction and lease of joint
administration and operation facilities
needed at Scott Air Force Base, cur-
rently operating under a joint use
agreement with MidAmerica Airport,
to accommodate new missions.

The fiscal year 05 Defense Appropria-
tions conference report included $259
million to procure three C-40C aircraft
to be based at Scott Air Force Base and
flown by the 932nd Airlift Wing with
the 375th Air Wing as an active asso-
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ciate, move three C-9C aircraft from
Andrews Air Force Base to Scott AFB,
and to support these new and expanded
missions.

The expanded C-9 mission and new C-
40 mission will strain existing
TRANSCOM and TACC facilities and
require additional administrative and
operations space/structures.

Due to the accelerated funding sched-
ule of the C-9 and C—40 missions, imme-
diate administrative and operations
space is needed.

St. Clair County, IL, the appropriate
local unit of Government, has offered
to enter into an agreement with the
Air Force to construct the necessary
facilities, saving our Department of
Defense some money. These structures
would be for joint military-civilian
use. Currently, Scott AFB and
MidAmerica Airport operate on a joint
use plan. St. Clair County is a partner
in MidAmerica Airport.

The Air Force has estimated the cost
of a new facility for TRANSCOM and
HQ TACC is about $60 million.

This general provision is needed in
order for the Air Force and St. Clair
County to enter into an agreement on
joint use facilities. The construction
would be at no cost to the Air Force.
The county would invite the Air Force
to lease space in the buildings, con-
sistent with military lease require-
ments.

If the chairman has not had a chance
to review this amendment, I would like
to ask his staff to take a look at it. It
is no expense to the Government and it
provides a necessary facility at a very
important airbase.

Mr. WARNER. Mr. President, we will
take the amendment under careful con-
sideration, I assure the Senator.

Mr. DURBIN. I ask for the yeas and
nays on that pending amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

AMENDMENT NO. 1571

Mr. DURBIN. Mr. President, I ask
that amendment be set aside and we
call up amendment No. 1571.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Illinois [Mr. DURBIN], for
himself, Ms. MIKULSKI, Mr. ALLEN, Mr.
GRAHAM, Ms. LANDRIEU, Mr. LEAHY, Mr. SAR-
BANES, Mr. LAUTENBERG, Mr. BINGAMAN, Mr.
KERRY, Mr. SALAZAR, Mr. CORZINE, Mr.
CHAFEE, Mrs. LINCOLN, Mr. BIDEN, Mr. KEN-
NEDY, and Mrs. MURRAY, proposes an amend-
ment numbered 1571.

Mr. DURBIN. I ask unanimous con-
sent the reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
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(Purpose: To ensure that a Federal employee
who takes leave without pay in order to
perform service as a member of the uni-
formed services or member of the National
Guard shall continue to receive pay in an
amount which, when taken together with
the pay and allowances such individual is
receiving for such service, will be no less
than the basic pay such individual would
then be receiving if no interruption in em-
ployment had occurred)

At the end of title XI, add the following:
SEC. 1106. NONREDUCTION IN PAY WHILE FED-

ERAL EMPLOYEE IS PERFORMING
ACTIVE SERVICE IN THE UNI-
FORMED SERVICES OR NATIONAL
GUARD.

(a) SHORT TITLE.—This section may be
cited as the ‘‘Reservists Pay Security Act of
2005,

(b) IN GENERAL.—Subchapter IV of chapter
55 of title 5, United States Code, is amended
by adding at the end the following:

“§ 5538. Nonreduction in pay while serving in
the uniformed services or National Guard
‘‘(a) An employee who is absent from a po-

sition of employment with the Federal Gov-

ernment in order to perform active duty in
the uniformed services pursuant to a call or
order to active duty under a provision of law

referred to in section 101(a)(13)(B) of title 10

shall be entitled, while serving on active

duty, to receive, for each pay period de-
scribed in subsection (b), an amount equal to
the amount by which—

‘(1) the amount of basic pay which would
otherwise have been payable to such em-
ployee for such pay period if such employee’s
civilian employment with the Government
had not been interrupted by that service, ex-
ceeds (if at all)

‘(2) the amount of pay and allowances
which (as determined under subsection (d))—

““(A) is payable to such employee for that
service; and

“(B) is allocable to such pay period.

““(b)(1) Amounts under this section shall be
payable with respect to each pay period
(which would otherwise apply if the employ-
ee’s civilian employment had not been inter-
rupted)—

‘““(A) during which such employee is enti-
tled to reemployment rights under chapter
43 of title 38 with respect to the position
from which such employee is absent (as re-
ferred to in subsection (a)); and

‘(B) for which such employee does not oth-
erwise receive basic pay (including by taking
any annual, military, or other paid leave) to
which such employee is entitled by virtue of
such employee’s civilian employment with
the Government.

‘“(2) For purposes of this section, the period
during which an employee is entitled to re-
employment rights under chapter 43 of title
38—

““(A) shall be determined disregarding the
provisions of section 4312(d) of title 38; and

‘‘(B) shall include any period of time speci-
fied in section 4312(e) of title 38 within which
an employee may report or apply for employ-
ment or reemployment following completion
of service on active duty to which called or
ordered as described in subsection (a).

‘“(c) Any amount payable under this sec-
tion to an employee shall be paid—

‘(1) by such employee’s employing agency;

¢“(2) from the appropriation or fund which
would be used to pay the employee if such
employee were in a pay status; and

“(3) to the extent practicable, at the same
time and in the same manner as would basic
pay if such employee’s civilian employment
had not been interrupted.

‘(d) The Office of Personnel Management
shall, in consultation with Secretary of De-
fense, prescribe any regulations necessary to
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carry out the preceding provisions of this
section.

‘“(e)(1) The head of each agency referred to
in section 2302(a)(2)(C)(ii) shall, in consulta-
tion with the Office, prescribe procedures to
ensure that the rights under this section
apply to the employees of such agency.

‘“(2) The Administrator of the Federal
Aviation Administration shall, in consulta-
tion with the Office, prescribe procedures to
ensure that the rights under this section
apply to the employees of that agency.

“(f) For purposes of this section—

‘(1) the terms ‘employee’, ‘Federal Govern-
ment’, and ‘uniformed services’ have the
same respective meanings as given them in
section 4303 of title 38;

‘“(2) the term ‘employing agency’, as used
with respect to an employee entitled to any
payments under this section, means the
agency or other entity of the Government
(including an agency referred to in section
2302(a)(2)(C)(ii)) with respect to which such
employee has reemployment rights under
chapter 43 of title 38; and

‘“(3) the term ‘basic pay’ includes any
amount payable under section 5304.”.

(¢) CLERICAL AMENDMENT.—The table of
sections for chapter 55 of title 5, United
States Code, is amended by inserting after
the item relating to section 5537 the fol-
lowing:
¢“56538. Nonreduction in pay while serving in

the uniformed services or Na-
tional Guard.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to pay periods (as described in section 5538(b)
of title 5, United States Code, as amended by
this section) beginning on or after the date
of enactment of this Act.

Mr. DURBIN. Mr. President, this
amendment is not new to this Senate.
We have considered it several times
and passed it. It has not survived con-
ference committees, but I hope this
time it will be successful, we will be
successful in our effort in passing it. It
is the reservist pay amendment.

Here is what is going on in America:
All across America members of Guard
units and Reserve units are being acti-
vated, called into service for our coun-
try, risking their lives, spending
lengthy periods of time away from
their families. We understand these
new assignments create a lot of per-
sonal hardship and sacrifice on the part
of these soldiers and marines, sailors,
airmen, members of the Coast Guard,
and others. We also understand it cre-
ates much financial hardship on some
as well.

So we, as a nation, encourage the em-
ployers of Guard and Reserve members
to try to stand by the men and women
who are serving our country, even
when they have been activated. It
turns out that well over 1,000 employ-
ers across America have said: We will
do just that. They continue to make up
the difference in pay for these acti-
vated members of the Guard and Re-
serve. We salute them. We thank them.
They are bringing financial peace of
mind to men and women who are serv-
ing our country every day, separated
from their homes and their families.

Now, the concern I have is the fact
that one of the largest employers in
America is not doing the same thing,
and that is the Federal Government.
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The Federal Government is not making
up the difference in pay for those mem-
bers of the Guard and Reserve who are
activated. Some of them face quite a
setback when they are activated and
receive less money and a lot of finan-
cial hardship.

Last year, when we debated this
amendment, the Government Account-
ability Office told us that about 40 per-
cent of Guardsmen and Reservists lose
some amount of income when mobi-
lized. Well, I want to report to the Sen-
ate that figure has now been updated.
The new figure is 51 percent. More than
half of the men and women activated in
the Guard and Reserve lose income be-
cause of that activation, causing finan-
cial hardship and economic difficulties
for some. Over 11 percent of those acti-
vated lose more than $2,500.

We also find that income loss is one
of the top reasons given by Guardsmen
and Reservists as to why they stop
serving in Reserve components. We
need to actively recruit and retain the
very best to serve in America’s mili-
tary. And when you ask those cur-
rently serving why they are not re-
upping, why they are not reenlisting,
many of them give as a major reason—
one of the top reasons—the loss of in-
come when they are activated to serve
from Reserve units.

We want to make certain that we sa-
lute the employers across America who
are dealing with these troops and help-
ing them. But I think we have an obli-
gation, those of us who work here in
Washington, to make sure our Govern-
ment does the same.

Roughly 1 out of every 10 Guardsmen
and Reservists in service to our coun-
try is also a Federal employee. How
can we on the one hand say to private
employers, and even State govern-
ments, ‘“We salute you for your fore-
sight and compassion in helping our
troops” and not do the same? I think
we ought to be standing by those Fed-
eral employees who are activated in
the service to our country as well. We
should not be lagging behind those who
have made real contributions and have
shown this leadership. We should be
setting an example.

This measure does not bust the budg-
et. It results in some expenditures, but
the money to make up any lost income
by mobilized Federal workers is drawn
from funds already previously appro-
priated. Secondly, it is not additional
pay for military service. Reservists
continue to receive the same military
pay for the same military job. Any dif-
ferential pay they receive is separate
and apart, simply intended to keep
such employees financially whole while
serving our country.

I do not believe our service men and
women sit down and ask those serving
with them, ““Do you have a supplement
in pay coming in here?’’ and resent it if
some do and some do not. Why, then,
would we put Federal employees in this
unfortunate situation? The wisdom of
this amendment is it is readily under-
standable by the entire force, whether
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Active Duty or Reserve. They know
that private-sector companies are
making whole these employees’ pay,
and they can certainly understand it if
the Federal Government did the same.

I think we ought to be sensitive to
the fact that if we do not make up the
difference in regular civilian income, it
could create great hardship, concern,
worry, stress, and anxiety on troops
that we want in the field with a posi-
tive attitude doing their job and com-
ing home safely.

The reason to support this measure is
simple: The Federal Government can-
not continue to do less for its employ-
ees than other major employers. It is
time for the Government to be as gen-
erous, as caring, as compassionate as
Sears, Roebuck, IBM, Home Depot,
General Motors, and 24 State govern-
ments that stand behind their soldiers
once they are activated to serve our
country.

How can we commend everyone else
and not do our part? We can adopt this
amendment. I invite all of my col-
leagues to come together once more to
adopt the Reservist Pay Security Act.

Mr. President, I ask for the yeas and
nays on the pending amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mr. DURBIN. Thank you, Mr. Presi-
dent. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I ask
unanimous consent to set aside the
pending amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1496

Mr. LEVIN. Mr. President, I call up
amendment No. 1496.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Michigan [Mr. LEVIN]
proposes an amendment numbered 1496.

Mr. LEVIN. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To prohibit the use of funds for

normalizing relations with Libya pending

resolution with Libya of certain claims re-
lating to the bombing of the LaBelle Dis-
cotheque in Berlin, Germany)

At the end of title XII, add the following:
SEC. 1205. LIMITATION ON AVAILABILITY OF

FUNDS FOR NORMALIZATION OF RE-
LATIONS WITH GOVERNMENT OF
LIBYA.

None of the funds authorized to be appro-
priated by this Act or any other Act may be
obligated or expended for purposes of nego-
tiations towards normalizing relations with
the Government of Libya until the Attorney
General, in consultation with the Secretary
of State and the Secretary of Defense, cer-
tifies to Congress that the Government of
Libya has made a good faith offer in the ne-
gotiations on the claims of members of the
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Armed Forces of the United States who were
injured in the bombing of the LaBelle Dis-
cotheque in Berlin, Germany, and the claims
of family members of members of the Armed
Forces of the United States who were killed
in that bombing.

Mr. LEVIN. Mr. President, on April 5,
1986, Libya directed its agents to exe-
cute a terrorist attack in West Berlin
for the sole purpose of Kkilling and
maiming as many American military
personnel as possible. So they selected
a discotheque that military personnel
frequented in Berlin. They placed a
bomb in the discotheque when 260 peo-
ple, including U.S. personnel, were
present. When that bomb detonated,
two U.S. soldiers were killed and over
90 soldiers were severely injured. They
have not been compensated.

The German civilians who were in
that discotheque were compensated,
but the American military personnel
and their families have not been, de-
spite promises of the Libyan Govern-
ment to do so.

So this amendment simply says that
we will not normalize, in any further
way, relations with Libya until the At-
torney General, after consulting with
the Secretary of State and the Sec-
retary of Defense, certifies to Congress
that Libya has made a good-faith effort
and a good-faith offer in negotiating
with U.S. service members who were
injured in that discotheque bombing
and with the family members of U.S.
service members who were Kkilled in
that bombing.

It is a very straightforward amend-
ment that is so essential if we are
going to do justice for U.S. military
personnel who were killed in a terrorist
attack by Libya the way justice has
been done for the German civilians who
were killed in that attack at that dis-
cotheque that was perpetrated by
Libya and its agents.

So we provide a very carefully word-
ed assessment by the Secretary of
State and the Attorney General. They
will decide if the good-faith offer has
been made the way it has been prom-
ised. We do not make that decision in
this amendment. We leave that up to
the Attorney General, after consulting
with the Secretary of State and the
Secretary of Defense.

AMENDMENT NO. 1497

Mr. President, I now ask unanimous

consent that the pending amendment

be laid aside, and I call up amendment
No. 1497.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the amendment.

The legislative clerk read as follows:

The Senator from Michigan [Mr. LEVIN]
proposes an amendment numbered 1497.

Mr. LEVIN. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

S8817

(Purpose: To establish limitations on excess
charges under time-and-materials con-
tracts and labor-hour contracts of the De-
partment of Defense)

At the end of subtitle A of title VIII, add
the following:

SEC. 807. LIMITATION ON EXCESS CHARGES
UNDER TIME-AND-MATERIALS AND
LABOR-HOUR CONTRACTS.

(a) REGULATIONS REQUIRED.—Not later
than 90 days after the date of the enactment
of this Act, the Secretary of Defense shall
prescribe regulations governing the terms
and conditions of time-and-materials con-
tracts and labor-hour contracts entered into
for or on behalf of the Department of De-
fense.

(b) LIMITATION ON EXCESS CHARGES.—

(1) IN GENERAL.—The regulations pre-
scribed pursuant to subsection (a) shall au-
thorize the use of a time-and-materials con-
tract or a labor-hour contract for or on be-
half of the Department of Defense only if the
contract provides for acquiring supplies or
services on the basis of—

(A) direct labor hours provided by the
prime contractor at specified fixed hourly
rates that include wages, overhead, general
and administrative expenses, and profit; and

(B) the reimbursement of the prime con-
tractor for the reasonable costs (including
overhead, general and administrative ex-
penses, and profit, to the extent permitted
under the regulations) of subcontracts for
supplies and subcontracts for services, ex-
cept as provided in paragraph (2).

(2) SUBCONTRACTOR LABOR HOURS.—Direct
labor hours provided by a subcontractor may
be provided on the basis of specified fixed
hourly rates that include wages, overhead,
general and administrative expenses, and
profit only if such hourly rates are set forth
in the contract for that specific subcon-
tractor.

(c) DEPARTMENT OF DEFENSE PURCHASES
THROUGH CONTRACTS ENTERED BY NON-DE-
FENSE AGENCIES.—The regulations prescribed
pursuant to subsection (a) shall include ap-
propriate measures to ensure compliance
with the requirements of this section in all
Department of Defense purchases through
non-defense agencies.

(d) EFFECTIVE DATE.—The regulations pre-
scribed pursuant to subsection (a) shall take
effect on the date that is 90 days after the
date of the enactment of this Act, and shall
apply to—

(1) all contracts awarded for or on behalf of
the Department of Defense on or after such
date; and

(2) all task or delivery orders issued for or
on behalf of the Department of Defense on or
after such date, regardless whether the con-
tracts under which such task or delivery or-
ders are issued were awarded before, on, or
after such date.

Mr. LEVIN. Mr. President, we read
the other day in the Washington Post
about a procedure that is used by a
number of contractors that reimburses
those contractors for services rendered
by subcontractors and where the con-
tractor is charging the Government
significantly more for that service
than the subcontractor is paid. We are
talking about labor rates.

Here is what the Post told us and re-
minded us:

Security guards in Virgin Islands paid $15
and $20 an hour were billed to the govern-
ment at [twice that rate]. Office workers
provided by [a subcontractor] at $20 an hour
were billed to the government [by the prime
contractor] at $48.07 an hour.

This is not just to have a profit put
in there for the prime contractor. That
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is legitimate. This is a theory that
prime contractors are using known as
“mapping,” where instead of basing
their charge to the Government on the
cost of labor, they are basing the
charge to the Government on a theo-
retical cost of labor—not on the sub-
contractor’s cost but on what the
prime would have paid for the same
service. So we are billed as a Govern-
ment for labor performed, and the cost
of that labor, although it is not the
true cost of the labor, is a theoretical
cost.

That kind of practice should end.
This amendment would fix the problem
by requiring that prime contractors
charge the Government their actual
subcontract costs, unless the sub-
contract rates are specifically set forth
in the prime contract. The General
Services Administration has been balk-
ing at this change, although the De-
partment of Defense itself says they
have recognized the problem and are
working to fix it. So we are going to
come down with the effort to correct
this problem that the DOD recognizes
and override the obstinacy of the GSA
to correct a very obvious inequity in
terms of the American taxpayer.

So that is the sum and substance of
this amendment. We would ask that
this amendment be considered in the
usual course, assuming, again, that
cloture is not invoked.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Mr. President, we are a
nation at war. I can think of no other
legislation deserving of this body’s
complete attention than the Defense
Authorization bill. What could be more
profound than debating critically im-
portant amendments on the very issues
of war and peace? What could honor
our men and women in uniform fight-
ing in the sands of Iraq and Afghani-
stan than a full and complete discus-
sion of amendments that will promote
the safety and well-being of our troops,
their families, our veterans, and our
national security. Unfortunately, there
are those who wish to shut down this
critically important debate. And so I
rise today to urge my colleagues to
consider the consequences of termi-
nating such discourse. When the time
comes tomorrow, I ask my colleagues
to vote against cloture to end debate
on this important piece of legislation.

I am not a member of this com-
mittee. And I commend the distin-
guished chairman from Virginia and
the ranking member from Michigan
and the other members of this com-
mittee who have worked tirelessly to
bring this bill to the floor.

In my more than 20 years as a Mem-
ber of this body, I can tell you, histori-
cally, the Defense authorization bill
has come up at about this time, and
has generally been subject to between
five and ten days of unlimited debate
over its amendments. From the time
that John Stennis was the chairman of
the Armed Services Committee to the
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tenure of its current Chairman, Sen-
ator WARNER, I have observed the great
care that this body has taken to ensure
adequate consideration of amendments
that would serve the national security
interests of our nation. And we in this
body have done so because of the im-
portance of this legislation—particu-
larly at times, such as now, when the
Nation faced down grave threats
around the globe.

As a matter of tradition as well as
law, the Armed Services Committee
has always produced an authorization
bill. Unlike any other government
agencies, the Defense Department has
always been subject to both an author-
ization and appropriations bill.

Other than some expenditures that
occur as a result of our demands under
Medicaid, Medicare, and the like, noth-
ing consumes as much of our Treasury
as does the Defense appropriations bill.
Therefore, Mr. President, I rise because
of my concern that we are about to
vote tomorrow after little more than a
day and a half of debate on this De-
fense authorization bill. Here we are
bringing up one of the most critically
important pieces of legislation we ever
consider here, and we are going to po-
tentially truncate this debate down to
a few hours.

Here we are, a nation at war, with
literally thousands of our fellow citi-
zens in uniform serving in Afghanistan
and Iraq. We are facing major ques-
tions about the conduct of a war and
considerable strain is being placed on
our military personnel—with active
duty, reserve, and national guard mem-
bers. Are constituents are asking How
well protected are our troops? How
much do we provide for them when
they come back?

We have listened to my colleague
from Florida, my colleague from Illi-
nois, and my colleague from Michigan,
who raise serious issues about whether
we are going to provide additional ben-
efits for our veterans. I am told by
many who have analyzed these amend-
ments that there is a very good likeli-
hood that those amendments would not
survive a post-cloture environment. If
we do invoke cloture tomorrow, at 10
or 10:30 tomorrow morning, I am told
that those amendments would require
a supermajority to consider them, and
there is little or no likelihood they
would ever have any chance of being
even considered by this body.

I do not understand that. I do not
quite understand the logic that would
suggest somehow we ought to so trun-
cate this debate that these very impor-
tant amendments would not be consid-
ered or at least potentially not be con-
sidered. There are a number of amend-
ments being offered on the Base Re-
alignment and Closure Commission
that has been formed.

I know the Presiding Officer, like
this Senator, has more than a passing
interest in what happens with the Base
Closure commission. Facilities in both
of our States are listed for closure.
There are those of us who have deep
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concerns about how this process is
working. If, in fact, cloture is invoked
tomorrow, I suspect, based on what I
have been told, that any effort by the
Presiding Officer or this Senator or
others to bring up these amendments,
to talk about those issues, to at least
debate them here and ask our col-
leagues whether they are sympathetic
to our proposals would fail. We would
not be allowed to consider those
amendments.

Again, I am not suggesting that
every idea we have ought to be adopted
by this body. But the fact that we
wouldn’t even be allowed to debate
these matters strikes me as a breach of
our obligations to our constituents
back home as well as American troops
fighting on the frontlines in Iraq and
Afghanistan.

I realize you have to close the debate
at some point. You can’t go on end-
lessly. We are getting near the end of
this session before we take the August
break. So clearly over the next several
days, we have to conclude these de-
bates. But there ought to be ample
enough time, short of 10:30 tomorrow
morning, for us to conclude our delib-
erations, going through amendments,
dropping those which may be redun-
dant. At least there ought to be a fair
consideration of those matters before
we just cut off the debate, slam the
door shut on matters as important as
the safety and well-being of our troops,
American veterans, the BRAC process,
the future of new nuclear weapons pro-
grams and a whole host of issues that
would no longer be viable under a
postcloture environment.

For example, Senator STABENOW
would like to offer a critically impor-
tant amendment to guarantee adequate
funding levels for veterans health bene-
fits; Senator MURRAY would like to
offer an amendment on childcare for
troops based overseas; Senator KERRY
has an amendment on the GI bill. And
Senators McCAIN and GRAHAM have a
number of issues related to the treat-
ment of detainees held in U.S. military
facilities.

For those who care about BRAC
amendments, those who care about the
Geneva Convention, those who care
about whether we can have a good de-
bate regarding our veterans, the base-
closing commission, all of that discus-
sion would be precluded from having a
final consideration if, in fact, cloture is
to be invoked.

The Presiding Officer, when queried
whether these amendments would fall,
properly responded that you would
have to see the amendment before you
could make a categorical statement.
But for those who have been through
these amendments and examined
whether they would survive
postcloture, the conclusion has been
that this list of amendments, including
many more that I have in front of me,
would not survive a postcloture envi-
ronment.

I urge my colleagues, regardless of
how you may feel about these amend-
ments, give this body a chance to do its
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job. Otherwise, by closing off the de-
bate, we deprive our members and the
American people of critically impor-
tant discourse at a time when our na-
tion is at war.

Throughout my tenure here, I do not
ever recall a debate that would last
about a day and a half on a Defense au-
thorization bill, particularly when our
troops were engaged in combat over-
seas. Some of the best debates I have
ever witnessed as a Member of this
body have occurred on the Defense au-
thorization bill because the chairs of
this committee, Republicans and
Democrats, have insisted that author-
ization bill be considered by this body
in its entirety. We made better deci-
sions because we had those debates
about the direction in which our coun-
try ought to go.

Arguing over the wisdom of certain
weapons systems, arguing over whether
we ought to be involved in certain mili-
tary conflicts, it has been educational
for the country.

And in the end, no other issue was
more important than those impacting
our troops deployed in harm’s way. We
have lost somewhere between 1,700 and
2,000 of our men and women in uniform,
battling in Iraq and Afghanistan. It is
for them and their families that we
ought to continue to take into serious
consideration the various amendments
proposed to support their operations at
home and abroad.

What matter could possibly trump
the importance of having a full debate
about the national security needs of
our country? I can’t think of another
subject matter that is more important
than this one. Allowing this body to be
heard on these issues is the patriotic
thing to do. It would be unpatriotic to
cut off debate prematurely. There
should be a time certain on final pas-
sage and not to delay going on end-
lessly in this discussion. But these are
important amendments my colleagues
have drafted.

I have no amendment on this list. I
am a cosponsor of a couple of them.
But I have no matter that I am insist-
ing be brought up here. But there are
others here who do have amendments
that ought to be heard. But I would
hope that the leadership would ask to
vitiate the cloture vote, work out the
arrangements we traditionally do here
so that amendments could be brought
up and debated and discussed in a rea-
sonable amount of time, and try to
limit the number of amendments so we
don’t have duplication.

I hope this evening as the leadership
considers its game plan for tomorrow
and the coming days, they will decide
that the Defense authorization bill
ought to be the business of the day, of
every day this week to finish this de-
bate and to do so in the kind of spirit
that I think is warranted, when Mem-
bers of both bodies get a chance to
fully debate and discuss the impor-
tance of these issues.

We ought to have a debate about the
Base Closure Commission. There are
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important issues. Is it wise for us to be
shutting down major military facilities
at a time of war? Would it not be wiser
maybe to delay those decisions a few
months to determine whether we truly
are going to need these facilities in the
coming months? That is a legitimate
debate to occur. When else is it going
to occur if not on this bill? When can it
come up? After September 8, when the
decisions are made, when we are al-
ready just coming back from an August
break and people look back and say,
Why didn’t you raise it then, why
didn’t you debate it on the floor of Sen-
ate to let the American public know
what the choices ought to be?

If we cut off this debate, I am told
that those amendments that would
deal with the Base Closure Commission
would not be allowed under a
postcloture environment.

I think that is an important debate.
Our colleagues may decide to vote
against those amendments, may decide
they are all wrong, but at least give us
a chance to be heard and to vote up or
down on whether you think it is the
right time to close these facilities.

Certainly, when it comes to veterans’
benefits and some of the other issues
that my colleagues are offering—Sen-
ator DORGAN from North Dakota wants
to form a special committee dealing
with contracting. Lord knows, given
the amount of waste and abuse that
there have been reports of that have
occurred, that certainly is a good
amendment, in my view. I think we
probably ought to have such a com-
mittee to determine whether taxpayer
money is being wasted. That amend-
ment, I am told, would fall.

Senator KENNEDY and Senator FEIN-
STEIN want to offer an amendment on
dealing with the robust nuclear earth
penetrator. We have had a good debate
here. I listened intently to both sides
as they argued the wisdom of having
that system or not. I am told that
amendment would fall as well. That is
an important debate to have, regard-
less of your view. We ought to be de-
bating the wisdom of that weapons sys-
tem. If that debate does not occur here,
where does it occur, if not on the De-
fense authorization bill? Is it unpatri-
otic to have a debate about a weapons
system that will cost millions and mil-
lions of dollars when there are strong
feelings on both sides? If we cut off
that debate, we will never have an op-
portunity to understand the wisdom of
having a system or not having that
system.

It is not my intention to go down and
list every single one of these amend-
ments that I am told would fall. My
colleague from Connecticut, would like
to propose an amendment increasing
Army end strength, he is offering that
amendment with several of our col-
leagues. That is a very important
amendment. That is a very important
debate, for it gets to the core of the
readiness of the American Armed
Forces. What is the appropriate per-
sonnel level for our forces to both fight
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wars on two fronts while staying pre-
pared to mobilize against threats that
have not yet emerged? If you don’t
have that debate on this bill, when do
you have it? If you don’t authorize it,
you can’t appropriate it. If you can’t
appropriate it, then we never can de-
cide whether that end strength ought
to be increased. Again, there may be
those who will offer very strong argu-
ments against the Lieberman amend-
ment about why we don’t need to in-
crease the end strength, but let’s have
the debate and let’s have the vote, if
you think it is important. I believe it
is.

I feel strongly about this and many
other issues. Some have suggested that
there will be those who will be accused
of being not patriotic if they appear to
be having an extended debate on the
Defense authorization bill. I think just
the opposite. It is unpatriotic not to
have the debate. Not unlimited debate,
not debate that goes on forever, but is
it unlimited debated to go on for the
next 2 or 3 days to discuss this issue
which is in the headlines every day we
pick up the paper? Terrorists attacking
the transit system in London, hotels in
Egypt. We find soldiers dying from sui-
cide bombers every day. What could be
more important than this subject mat-
ter, to be discussing how best to pre-
pare our troops and our country for
what needs to be done to support our
veterans when they come back from
these conflicts?

It is unpatriotic to cut off the debate.
The patriotic thing to do is to have a
good discussion, a good civil debate
over the important issues that con-
front our country when it comes to the
Defense authorization. I commend the
chairman of the committee for insist-
ing that there be a debate on the De-
fense authorization bill. That is the
great tradition of this committee. It is
one of the few committees that is an
authorizing committee that insists
every year that there be a Defense au-
thorization bill. I commend every
member of that committee for insist-
ing that we take the time to do it. I
wish other authorizing committees
were insistent as well so that we would
have these debates about policy before
deciding on the appropriations levels.
That is the way it ought to proceed.
My commendations to Senators WAR-
NER and LEVIN and other members of
the committee. I thank them for giving
us the opportunity to at least discuss
these matters tonight.

Every year we have had a good de-
bate on Defense authorization. Armed
Services is one of the few committees
that insist upon it. I wish others did as
well. It is the way we are supposed to
proceed.

It is the tradition of this great body
to have good discussions, educate our
constituents about the difficult choices
with not unlimited resources. Where do
we go? What do we invest in? How far
do we go in helping veterans and in the
support structures we need? That de-
bate occurs because there has been a
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tradition in the committee of insisting
that we have that discussion. I hope, as
I said in the absence of the chairman,
we have a reasonable amount of time
this week—call for a time certain on
Thursday or Friday, whenever it would
occur, to end debate and come to final
passage.

Why don’t we stay in tomorrow night
and Wednesday night later than we
normally retire here, and we can come
in a bit earlier. Say you have an hour
or half an hour for debate on amend-
ment. Let’s have that good discussion.

The country would be better for it,
and our men and women in uniform de-
serve it. They want to know where we
are and where we are going. There is no
vehicle other than the Defense author-
ization bill for us to have that kind of
discussion and to consider these impor-
tant amendments. It has been the his-
tory of this great body, and I hope it
will continue to be after tomorrow.
And I would suggest, that at a time
when this Nation is engaged in a war
on terrorism, it is important that we
take as much care as possible to con-
sider these critically important mat-
ters.

I thank the Chair.

Mr. WARNER. Mr. President, may I
assure our colleague and others who
have expressed an interest, Senator
LEVIN and I are working toward those
ends. I take full responsibility for the
concept of the cloture. It has achieved,
a significant result thus far. We have
up to 240 amendments. Another 18
amendments are pending at the desk
with rollcalls requested. So the Senate
is actively participating. I assure you I
am going to meet with my leader—and
I respect his judgment—{first thing in
the morning. I will explore the options
that are available with him. I thank
my colleague.

Mr. DODD. Mr. President, I thank
the chairman.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized.

Mr. LEVIN. While Senators DoDD and
WARNER are on the floor, let me first
thank Senator DoDD for the passion he
brought to this issue. This sounds like
a process issue. It is not a process
issue. These are life-and-death issues
we are debating. These are war issues
and how do we support our troops and
their families issues. These are issues
of whether there will be benefits for
families who have lost loved ones in
war. These are issues of whether bases
will be closed, issues of nuclear weap-
ons, and issues of whether we are going
to go down the road of new nuclear
weapons use at the same time we are
trying to persuade the world not to go
down that road.

These are the most vital issues we
can possibly face as a people. I com-
mend the chairman. He is, in good
faith, going to attempt to see if we
cannot find a way we can have a rea-
sonable few days of debate before this
debate is closed off, so we can consider
the important amendments that have
been filed.
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The chairman is very much aware of
the tradition of this committee be-
cause he has been part of it and sup-
portive of it for so long. The tradition
the Senator from Connecticut talks
about is tradition which is plenty deep,
but it is also law. I think we are the
only committee which, by law, must
pass an authorization bill. So that tra-
dition is embodied in the law itself.

There is one little statistic, and this
is something the Senator from Con-
necticut feels in his bones is true. But
I want to give a statistic to support
that passion and feeling that has been
so beautifully expressed by the Senator
from Connecticut. Last year, the first
cloture motion was filed on the 11th
day of debate. This year, it was the be-
ginning of the second day. The second
cloture motion, because the first
wasn’t adopted last year, was filed
after 15 days of debate and after 148
amendments were considered. That is
how important this bill is. So look at a
longer period of time—a 10-year aver-
age. The average length of time for the
first filing of cloture on a Defense au-
thorization bill during that 10-year pe-
riod is the fifth day of debate, and the
second filing is on the ninth day of de-
bate. So we have always historically,
and by law, taken a reasonable period
of time—a week or 2 weeks—to debate
this bill because of its importance to
the country.

As I was saying a moment ago, the
chairman is very much aware of this
tradition. He embodies it. He has
fought for it. The Defense authoriza-
tion bill should have due consideration,
and I know he will do what he can in
the next 24 hours to see if we cannot
work out something that would allow
some critically important amendments
to be considered.

I thank the chairman for that and I
thank the Senator from Connecticut.

Mr. WARNER. Mr. President, we
have labored together these 27 years.
This, too, shall be overcome in one way
or another. I thank my friend from
Connecticut. I am impressed with the
enthusiasm he expressed at this hour of
the night.

Mr. DODD. I thank my friend. Enthu-
siasm at any hour of the night is appre-
ciated.

Mr. WARNER. Mr. President, I rise
to express concerns about the Levin
amendment related to Federal time
and material contracts.

The proposed amendment would di-
rect that when prime contractor en-
gages a subcontractor to augment the
delivery of hours under a time and ma-
terials contract, the prime should be
entitled to be reimbursed only at the
price the subcontractor is billing the
prime.

I want to bring to the attention of
the Senate the rational for the pricing
of these time and materials contracts.
The prime contractor must locate, ne-
gotiate and obtain the subcontractors
with whom he performs the contract
and assume the risk associated with
his and the subcontractors perform-
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ance. If a subcontractor does not per-
form or is substandard in its perform-
ance, the prime is responsible. If a sub-
contractor quits or is dismissed, the
prime must find a substitute. Assum-
ing this management role, and more
importantly, the risk, is one of the rea-
sons for the time and management con-
tract and the blended payment ar-
rangement.

Of particular concern to me about
the Levin amendment is its potential
impact on small business. The proposed
amendment would be counter to the
President’s mandate to promote small
business participation in government
acquisitions by de-incentivizing prime
contractors from engaging subcontrac-
tors—most of whom are small busi-
nesses—in the fulfillment of their con-
tracts.

Finally, Mr. President, I am told that
the administration is about to initiate
a rule making to revise how time and
materials contracts are managed. Fed-
eral contracting is a very complex
process which is best resolved through
a thorough review among all the par-
ties and through the regulatory proc-
ess. If there are abuses, I am the first
to stand and say that they should be
stopped. But it is very difficult for the
Senate today to understand fully the
implications of the Levin amendment
and whether it will even resolve any al-
leged abuses in contracting.

I would like to work with Senator
LEVIN and others to encourage the ad-
ministration to issue its proposed rule
promptly, put it out for comment so
that all the impacted parties would
have the opportunity to comment. If
the Senate continues to have concerns
once the rule making is completed,
that is the appropriate time for us to
act.

I ask unanimous consent that several
letters I received on this subject be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

PROFESSIONAL SERVICES COUNCIL,
JULy 25, 2005.
Hon. JOHN WARNER,
Chairman, Committee on Armed Services, Sen-
ate, Washington, DC.

DEAR MR. CHAIRMAN: As the Senate con-
tinues with its debate on S. 1042, the fiscal
year 2006 National Defense Authorization
Act, we understand that Senator LEVIN may
offer an amendment to dictate the method
for pricing time and materials and labor-
hour (T&M) contracts and subcontracts on
Defense Department contracts and purchases
through non-defense agencies. On behalf of
the Professional Services Council (PSC), I
am writing to urge you to oppose the amend-
ment in its current form.

PSC is the leading national trade associa-
tion that represents more than 185 compa-
nies of all business sizes providing profes-
sional and technical services to virtually
every agency of the federal government, in-
cluding information technology, engineer-
ing, logistics, operations and maintenance,
consulting, international development, sci-
entific environmental and social sciences.

We strongly disagree with the character-
ization contained in the amendment’s title
that it 1is mnecessary to limit ‘‘excess
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charges.” Nothing in the DCAA work or in
the contract negotiation process supports
the allegation that there are ‘‘excess
charges’ on these T&M contracts. Further-
more, if the Levin amendment was adopted,
we believe it would significantly restrict de-
fense agencies’ flexibilities to select the best
contract type to meet its mission needs. The
amendment will also directly affect prime
contractor-subcontractor relationships, par-
ticularly where the agency’s procurement
needs are addressed through a task order
under an existing multiple-award contract or
through purchases from the GSA schedules.
It could also particularly affect small busi-
ness subcontractors and the ability of prime
contractors to manage those subcontracts,
as well as a contractor’s ability to meet ex-
isting small business subcontracting require-
ments.

Finally, because the amendment applies to
new task orders under already awarded con-
tracts, all of the government’s approved pric-
ing agreements would have to be renegoti-
ated to adopt the regulatory changes that
would flow from the legislative prescription.
This is a significant administrative task for
the department and would significantly slow
up new work under these task orders until
these actions can be completed.

Over a year ago, the Defense Contract
Audit Agency (DCAA) identified a potential
ambiguity between provisions in the Federal
Acquisition Regulation and the terms and
conditions of T&M type contracts, particu-
larly under the GSA Schedules program.
Since then, both DCAA and GSA have been
meeting to resolve the matter. This discus-
sion should be allowed to continue to timely
resolution. In addition, the Federal Acquisi-
tion Regulation (FAR) Council is reviewing
proposed clarifications to the FAR and that
process would, importantly and appro-
priately, provide an opportunity for public
comment on any changes. We strongly en-
courage the Senate to not preclude the regu-
latory process from considering the full im-
plications of this important contracting
madtter.

We appreciate the importance of trans-
parency in the contracting process and be-
lieve it can be accomplished through appro-
priate administrative policies and contract
negotiations. The Levin amendment would
be a step in the wrong direction.

Thank you for your attention to this mat-
ter. If you have any questions or need any
additional information, please do not hesi-
tate to call Alan Chvotkin, PSC’s senior vice
president and counsel, or me. We can be
reached at (703) 875-8059.

Sincerely,
STAN SOLOWAY,
President.
ITAA,
July 25, 2005.
U.S. Senate,

Washington, DC.

ATTENTION: VOTE TODAY ON LEVIN AMEND-
MENT TO S. 1042, DOD AUTHORIZATION BILL
DEAR SENATOR: possible as early as this

afternoon, Senator CARL LEVIN, (D-MI) will

offer an amendment to S. 1042, the Defense

Authorization Bill, which will be detri-

mental to federal contractors pursuing Time

& Material contracts, especially small and

mid-sized businesses working as subcontrac-

tors.

The government uses Time & Material con-
tracts when outcomes are open ended and
therefore difficult to price accurately. The
Levin amendment requires prime contrac-
tors to ‘‘pass through’ subcontractor rates
to the government, with no allowance for
risk or overhead.

ITAA believes that this amendment is very
harmful in that it undermines the concept of
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prime contractors offering total solutions to
the government. No prime will accept the
work of subcontractors if they cannot prop-
erly price risk and yet still be held account-
able for total performance. The losers will
probably be the small- to mid-size businesses
that are now flourishing, since the integra-
tors will do the work themselves at possibly
higher rates. The government will have to
take on the additional role of the systems in-
tegrator and then contract separately with
these smaller firms.

While the Levin amendment allows initial
subcontractor rates to be included with some
overhead and profit considerations, addi-
tional future subcontractors could only be
added at their labor rates, thus not allowing
the prime to price for risk and overhead. The
prime contractors, however, would still be
held responsible for their performance. Since
many of these contracts run 3 to 5 years or
more, this would be very disruptive for fed-
eral contractors. Also, the amendment seems
to go into effect immediately, so that con-
tracts already in place could be affected. The
IT industry is very dynamic with new busi-
nesses entering the market. The Levin
Amendment would freeze the contract to the
original participants and take away the
flexibility of adding new technology to gov-
ernment contracts.

To summarize the situation, the prime
contractor serves the same role as the gen-
eral contractor when building a new house.
It is the company’s role to guarantee that a
total solution is provided by managing the
subcontractors, overseeing the delivery of
supplies, and thus presenting the homeowner
with a completed building. This amendment
singles out future subcontractors and applies
different pricing rules to them while still
holding the prime contractor responsible for
the total project.

We urge your opposition to the Levin
Amendment.

Sincerely,

HARRIS N. MILLER,
President.
COMMENTS ON TIME AND MATERIALS CONTRACT
AMENDMENT
RISK AND SMALL BUSINESS IMPACTS

This is a problem more for the small to
medium size service firms that have to use
significant subcontract labor to obtain the
appropriate expertise. Larger firms will opt
to self-perform rather than subcontract for
labor, which will serve to reduce subcontract
opportunities. In the final analysis, it is the
SB/SDB that will be impacted.

The proposed amendment would not allow
prime contractor risk to be added to the sub-
contractor rate. This likely will militate
against using T&M subcontracts in favor of
cost type contracts. This may be a problem
for subcontractors that do not have CAS
compliant systems that would be required
under cost reimbursable contracts. This
would probably impact commercial sources
and small businesses the most.

ADMINISTRATIVE BURDEN

Most large services contracts over the last
few years have included large teams of sub-
contractors (20 + companies). There will be a
large administrative burden to the Govern-
ment (and the contractor) if each subcon-
tractor labor category must be billed out at
a separate rate. This will require extensive
invoice reconciliation. Also, as subcontrac-
tors are added to the team over time for spe-
cific requirements a new set of rates will be
required to be negotiated and added to the
contract. Since the Government is likely to
be reluctant to negotiate and administer
multiple sets of rates, primes will retain
more work in house and small business par-
ticipation will be reduced.
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The use of a single rate per category, eases
administration, increases contractor risk
and opportunity, and provides labor at com-
mercially competitive rates. If the Govern-
ment truly believes that the use of subcon-
tractor specific rates is necessary, the solu-
tion is already available through the use of
a cost type contract.

If enacted, this amendment would slow
proposal preparation and submission to a
crawl, as no competent prime contractor will
conclude a T&M contract containing subcon-
tractor costs until the subcontractor is se-
lected and costs are fully-priced.

The amendment would limit contractor
flexibility to cope promptly with changed
circumstances without processing a contract
modification. Changed circumstances in-
clude unanticipated surges in requirements
to react to an emergent situation necessi-
tating the hiring of subcontract personnel,
the need to substitute for a poor performing
subcontractor listed in the contract, and the
need to add a subcontractor to meet small
business goals.

The legislation is silent on how a con-
tractor would be reimbursed if it reacted to
an emergent situation by using subcon-
tracted effort, to the benefit of the Govern-
ment, when the subcontractor’s rates are not
listed in the contract. Some labor hour con-
tracts extend over multiple years and have
goals for the utilization of small and small
disadvantaged businesses, all of which may
not be known at the time of contract award.

This requirement would inhibit changing
from one subcontractor to another subcon-
tractor for underperformance. The con-
tractor would potentially have to propose
the new subcontractor to the contracting of-
ficer and have the appropriate rate included
in the contract before the change could be
made. This would be particularly problem-
atic for contractors working in a deployed
situation where completion/delivery may di-
rectly impact mission success and the safety/
welfare of military personnel.

IMPACT ON COMMERCIAL PRACTICES

The proposed legislation fails to exclude
“‘commercial”’ T&M purchases. Commercial
pricing is not cost-based but is market driv-
en. The legislation would require that cer-
tain elements of cost plus profit be included
in the specified rates. Commercial contrac-
tors will be reluctant or refuse not propose
elements of cost which would seem to be re-
quired by the proposed legislation.

This revision would preclude the use of
commercial T&M contracts which was spe-
cifically authorized by legislation just last
year.

OTHER CONCERNS

Section (d)(2), which applies the require-
ment retroactively to task or delivery orders
under existing contracts, may be unconstitu-
tional under Winstar. (Supreme Court case
that ruled that Congress cannot change laws
that will affect contracts retroactively.)

AMENDMENT NO. 1425

Mr. LEVIN. Mr. President, there is
one more matter. I was handed this. On
behalf of Senator HARKIN, I ask unani-
mous consent that the pending amend-
ment be laid aside so an amendment of
his relating to the Armed Forces net-
work could be introduced at this time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Michigan [Mr. LEVIN],
for Mr. HARKIN and Mr. DORGAN, proposes an
amendment numbered 1425.

The amendment is as follows:
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At the end of subtitle A of title IX, add the
following:

SEC. 903. AMERICAN FORCES NETWORK.

(a) MISSION.—The American Forces Net-
work (AFN) shall provide members of the
Armed Forces, civilian employees of the De-
partment of Defense, and their families sta-
tioned outside the continental United States
and at sea with the same type and quality of
American radio and television news, infor-
mation, sports, and entertainment as is
available in the continental United States.

(b) POLITICAL PROGRAMMING.—

(1) FAIRNESS AND BALANCE.—AIll political
programming of the American Forces Net-
work shall be characterized by its fairness
and balance.

(2) FREE FLOW OF PROGRAMMING.—The
American Forces Network shall provide in
its programming a free flow of political pro-
gramming from United States commercial
and public radio and television stations.

(c) OMBUDSMAN OF THE AMERICAN FORCES
NETWORK.—

(1) ESTABLISHMENT.—There is hereby estab-
lished the Office of the Ombudsman of the
American Forces Network.

(2) HEAD OF OFFICE.—

(A) OMBUDSMAN.—The head of the Office of
the Ombudsman of the American Forces Net-
work shall be the Ombudsman of the Amer-
ican Forces Network (in this subsection re-
ferred to as the ““Ombudsman’’), who shall be
appointed by the Secretary of Defense.

(B) QUALIFICATIONS.—Any individual nomi-
nated for appointment to the position of Om-
budsman shall have recognized expertise in
the field of mass communications, print
media, or broadcast media.

(C) PART-TIME STATUS.—The position of
Ombudsman shall be a part-time position.

(D) TERM.—The term of office of the Om-
budsman shall be five years.

(E) REMOVAL.—The Ombudsman may be re-
moved from office by the Secretary only for
malfeasance.

(3) DUTIES.—

(A) IN GENERAL.—The Ombudsman shall en-
sure that the American Forces Network ad-
heres to the standards and practices of the
Network in its programming.

(B) PARTICULAR DUTIES.—In carrying out
the duties of the Ombudsman under this
paragraph, the Ombudsman shall—

(i) initiate and conduct, with such fre-
quency as the Ombudsman considers appro-
priate, reviews of the integrity, fairness, and
balance of the programming of the American
Forces Network;

(ii) initiate and conduct, upon the request
of Congress or members of the audience of
the American Forces Network, reviews of the
programming of the Network;

(iii) identify, pursuant to reviews under
clause (i) or (ii) or otherwise, circumstances
in which the American Forces Network has
not adhered to the standards and practices of
the Network in its programming, including
circumstances in which the programming of
the Network lacked integrity, fairness, or
balance; and

(iv) make recommendations to the Amer-
ican Forces Network on means of correcting
the lack of adherence identified pursuant to
clause (iii).

(C) LIMITATION.—In carrying out the duties
of the Ombudsman under this paragraph, the
Ombudsman may not engage in any pre-
broadcast censorship or pre-broadcast review
of the programming of the American Forces
Network.

(4) RESOURCES.—The Secretary of Defense
shall provide the Office of the Ombudsman of
the American Forces Network such per-
sonnel and other resources as the Secretary
and the Ombudsman jointly determine ap-
propriate to permit the Ombudsman to carry
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out the duties of the Ombudsman under
paragraph (3).

(5) INDEPENDENCE.—The Secretary shall
take appropriate actions to ensure the com-
plete independence of the Ombudsman and
the Office of the Ombudsman of the Amer-
ican Forces Network within the Department
of Defense.

(6) ANNUAL REPORTS.—

(A) IN GENERAL.—The Ombudsman shall
submit to the Secretary of Defense and the
congressional defense committees each year
a report on the activities of the Office of the
Ombudsman of the American Forces Net-
work during the preceding year.

(B) AVAILABILITY TO PUBLIC.—The Ombuds-
man shall make available to the public each
report submitted under subparagraph (A)
through the Internet website of the Office of
the Ombudsman of the American Forces Net-
work and by such other means as the Om-
budsman considers appropriate.

Mr. LEVIN. Mr. President, this
amendment relates to the Armed
Forces network. It is provided in this
amendment that the Armed Forces
network would provide members of the
Armed Forces, civilian employees of
the Defense Department, and their
families stationed outside of the conti-
nental U.S. and at sea with the same
type and quality of American radio and
television news, information, sports,
and entertainment that is available in
the continental U.S. There are other
provisions about fairness, balance, free
flow of programming, et cetera. I am
not familiar with the details.

I yield the floor.

———
MORNING BUSINESS

Mr. WARNER. Mr. President, I ask
unanimous consent that there now be a
period of morning business with Sen-
ators permitted to speak therein for up
to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

HONORING OUR ARMED FORCES

CHIEF PETTY OFFICER DANIEL R. HEALY

Mr. GREGG. Mr. President, I rise
today to remember and honor Senior
Chief Petty Officer Daniel Healy of Ex-
eter, NH for his service and supreme
sacrifice for his country.

Daniel exhibited a willingness and
enthusiasm to serve and defend his
country by joining the United States
Navy. He was dedicated to a cause
much greater than himself, dem-
onstrated by his decision to join the
U.S. Navy SEALs, one of the most
challenging, rigorous, and elite fight-
ing organizations in the history of the
world. Navy SEALs are named after
the environment in which they oper-
ate, the Sea, Air, and Land, and are the
foundation of Naval Special Warfare
combat forces. They are organized,
trained and equipped to conduct a vari-
ety of Special Operations missions in
all operational environments. SEAL
training is extremely demanding, both
mentally and physically, and produces
the world’s best maritime warriors
that live by the motto of ‘‘the only
easy day was yesterday.” Daniel knew

July 25, 2005

that he would be continually chal-
lenged and surely would face dangerous
assignments when he signed up for this
premier fighting organization. He was
a stellar example of today’s elite war-
riors that are upholding the values of
freedom and democracy around the
world.

Daniel graduated from Exeter High
School in 1986, and answered the call to
serve our great Nation when he en-
listed in the Navy on June 5, 1990. He
attended Basic Underwater Demolition/
SEAL School and Basic Airborne
School from 1991-1992, and then was as-
signed to SEAL Delivery Vehicle Team
ONE for four years. After attending a
year of extensive language training in
California, Daniel was assigned to
SEAL Delivery Team TWO in 1998 and
was most recently stationed in Pearl
Harbor, HI, again with SEAL Delivery
Team ONE. Daniel dutifully and con-
fidently led a training platoon in sub-
merged delivery vehicles. He was de-
ployed to the Middle East in March of
2005, for what should have been a six-
month tour. Tragically, on June 28,
2005, Daniel made the ultimate sac-
rifice for this great Nation. Daniel and
16 other service members were Killed
while conducting combat operations
when the MH-47 helicopter that they
were aboard crashed in the vicinity of
Asadabad, Afghanistan in Kumar Prov-
ince.

Throughout his career, Daniel earned
a series of awards which testify to the
dedication and devotion he held for his
fellow SEALS, the Navy, and his coun-
try. Daniel’s hard work and persever-
ance contributed greatly to his unit’s
successes and placed him among many
of the great heroes and citizens that
have paid the ultimate price for their

country. Daniel was recognized
throughout his distinguished career by
receiving the Navy/Marine Corps

Achievement Medal, Joint Meritorious
Unit Award, Meritorious Unit Com-
mendation, three Good Conduct Med-
als, and three National Defense Service
Medals. He also attended the Basic Air-
borne School and was a graduate of
language training at the Defense Lan-
guage Institute, Monterey, CA.

Daniel was truly an exceptional spe-
cial operations warrior with more than
15 years of service and an unparalleled
dedication to serve his county and fel-
low Navy SEALs. Daniel was also a
noble and selfless family man, being a
compassionate husband and father of
four. He leaves behind a family proud
of all that he had accomplished
throughout his distinguished life and
career in the military. His valor and
service cost him his life, but his sac-
rifice will live on forever among the
many dedicated heroes this Nation has
sent abroad to defend freedom.

My condolences and prayers go out to
Daniel’s family, and I offer them my
deepest sympathies and most heartfelt
thanks for the service, sacrifice, and
example of their Navy SEAL, Senior
Chief Petty Officer Daniel Healy. He
was respected and admired by all those
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