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to the bill H.R. 2360, supra; which was or-
dered to lie on the table.

SA 1209. Mr. SALAZAR submitted an
amendment intended to be proposed by him
to the bill H.R. 2360, supra; which was or-
dered to lie on the table.

SA 1210. Mr. SALAZAR submitted an
amendment intended to be proposed by him
to the bill H.R. 2360, supra; which was or-
dered to lie on the table.

SA 1211. Mrs. BOXER submitted an amend-
ment intended to be proposed by her to the
bill H.R. 2360, supra; which was ordered to lie
on the table.

SA 1212. Ms. STABENOW submitted an
amendment intended to be proposed by her
to the bill H.R. 2360, supra; which was or-
dered to lie on the table.

SA 1213. Ms. STABENOW submitted an
amendment intended to be proposed by her
to the bill H.R. 2360, supra; which was or-
dered to lie on the table.

SA 1214. Mr. SANTORUM submitted an
amendment intended to be proposed by him
to the bill H.R. 2360, supra; which was or-
dered to lie on the table.

SA 1215. Mrs. FEINSTEIN (for herself, Mr.
CORNYN, Mr. LAUTENBERG, Mrs. BOXER, Mrs.
HUTCHISON, Mr. KERRY, Mr. MARTINEZ, Mr.
SCHUMER, Mr. NELSON of Florida, Mrs. CLIN-
TON, Mr. CORZINE, and Mr. KENNEDY) pro-
posed an amendment to amendment SA 1142
proposed by Ms. COLLINS (for herself, Mr.
LIEBERMAN, Mr. DEWINE, Mr. COBURN, Mr.
AKAKA, Mr. CARPER, Mr. SALAZAR, Mr. COLE-
MAN, Mr. VOINOVICH, Mr. REED, Mr. BINGA-
MAN, and Mr. HARKIN) to the bill H.R. 2360,
supra.

——————

TEXT OF AMENDMENTS

SA 1105. Mrs. CLINTON submitted an
amendment intended to be proposed by
her to the bill H.R. 2360, making appro-
priations for the Department of Home-
land Security for the fiscal year ending
September 30, 2006, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. .(a) Not later than 15 days after
the date of enactment of this Act, the Sec-
retary of Homeland Security, acting through
the Director of the Federal Emergency Man-
agement Agency (including the Emergency
Preparedness and Response Directorate and
all other staff under the direction of the Sec-
retary) (referred to in this section as the
“Secretary’), shall provide to the Sub-
committee on Homeland Security of the
Committee on Appropriations of the Sen-
ate—

(1) a detailed list that describes, as of the
date of enactment of this Act—

(A) all associated costs (as determined by
the Secretary) incurred by New York City,
the State of New York, and any other entity
or organization established by New York
City or the State of New York, as a result of
the terrorist attacks of September 11, 2001,
that were paid using funds made available by
Congress; and

(B) all requests for funds submitted to the
Department of Homeland Security and the
Federal Emergency Management Agency by
New York City and the State of New York
(including the dates of submission, and dates
of payment, if any, of those requests) that
have been paid or rejected, or that remain
unpaid; and

(2) a certified accounting and detailed de-
scription of—

(A) the amounts of funds made available
after the terrorist attacks of September 11,
2001, that remain unexpended as of the date
of enactment of this Act;
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(B) the accounts containing those unex-
pended funds; and

(C) a detailed description of any plans of
the Secretary for expenditure or obligation
of those unexpended funds.

(b) Not later than 15 days after the date of
receipt of a request from the Subcommittee
on Homeland Security of the Committee on
Appropriations of the Senate for any infor-
mation in addition to information described
in subsection (a), the Secretary, and such
staff located in a regional office of the De-
partment of Homeland Security or the Fed-
eral Emergency Management Agency as the
Secretary determines to be appropriate,
shall provide the information to the Sub-
committee.

SA 1106. Mrs. CLINTON (for herself,
Mr. DURBIN, Mr. LAUTENBERG, Mr.
CORZINE, and Mr. SCHUMER) submitted
an amendment intended to be proposed
by her to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. (a) Not later than 90 days after
the date of enactment of this Act, the Sec-
retary of Homeland Security, in consultation
with the Secretary of Transportation, shall
assess and report in writing to the Com-
mittee on Appropriations, the Committee on
Homeland Security and Government Affairs,
and the Committee on Commerce, Science,
and Transportation of the Senate on the fol-
lowing:

(1) The vulnerability posed to high risk
areas and facilities from general aviation
aircraft that could be stolen or used as a
weapon or armed with a weapon.

(2) The security vulnerabilities existing at
general aviation airports that would permit
general aviation aircraft to be stolen.

(3) Low-cost, high-performance technology
that could be used to easily track general
aviation aircraft that could otherwise fly un-
detected.

(4) The feasibility of implementing secu-
rity measures that would disable general
aviation aircraft while on the ground and
parked to prevent theft.

(5) The feasibility of performing requisite
background checks on individuals working
at general aviation airports that have access
to aircraft or flight line activities.

(6) An assessment of the threat posed to
high population areas, nuclear facilities, key
infrastructure, military bases, and transpor-
tation infrastructure that stolen or hijacked
general aviation aircraft pose especially if
armed with weapons or explosives.

(7) An assessment of existing security pre-
cautions in place at general aviation airports
to prevent breaches of the flight line and pe-
rimeter.

(8) An assessment of whether unmanned air
traffic control towers provide a security or
alert weakness to the security of general
aviation aircraft.

(9) An assessment of the additional meas-
ures that should be adopted to ensure the se-
curity of general aviation aircraft.

(b) The report required by subsection (a)
shall include cost estimates associated with
implementing each of the measures rec-
ommended in the report.

SA 1107. Mrs. MURRAY submitted an
amendment intended to be proposed by
her to the bill H.R. 2360, making appro-
priations for the Department of Home-
land Security for the fiscal year ending
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September 30, 2006, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . (a) From the money in the Treas-
ury not otherwise obligated or appropriated,
there are appropriated to the Department of
Veterans Affairs $1,500,000,000 for the fiscal
year ending September 30, 2005, for medical
services provided by the Veterans Health Ad-
ministration, which shall be available until
expended.

(b) The amount appropriated under sub-
section (a)—

(1) is designated as an emergency require-
ment pursuant to section 402 of H.Con.Res. 95
(109th Congress); and

(2) shall remain available until expended.

(c) This section shall take effect on the
date of the enactment of this Act.

SA 1108. Mr. LOTT submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. It is the sense of the Senate that
the Secretary of Homeland Security should
conduct a study of the feasibility of
leveraging existing FM broadcast radio in-
frastructure to provide a first alert,
encrypted, multi-point emergency messaging
system for emergency response using proven
technology.

SA 1109. Mr. COBURN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 81, line 20, insert before the period
‘“: Provided further, That each State or terri-
tory that receives amounts under paragraph
(1) or (2) shall provide a detailed report to
the Office of State and Local Government
Coordination and Preparedness on the iden-
tity of each recipient of such amounts made
available by the State or territory and the
date of receipt, date of expenditure or obliga-
tion, and purpose of such expenditure or obli-
gation by that recipient: Provided further,
That each State or territory described under
the preceding proviso shall provide access to
Congress of all records of that State or terri-
tory relating to such amounts: Provided fur-
ther, That each recipient described under the
proviso before the preceding proviso shall
provide a written explanation to the State or
territory from which any amount is received
of the reasons that the expenditure or obli-
gation of any such amount is consistent with
the Interim National Preparedness Goal as
established by the Department of Homeland
Security and the National Priorities as set
forth in Homeland Security Presidential Di-
rective 8.

SA 1110. Ms. LANDRIEU submitted
an amendment intended to be proposed
by her to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:
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On page 78, line 19, insert ‘‘or the prox-
imity of existing or planned high impact tar-
gets, including liquified natural gas facilities
and liquified petroleum vessels,” after
“threat”.

SA 1111. Mr. DORGAN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . None of the funds appropriated
under this Act may be used to pro9mulgate
regulations to implement the plan developed
pursuant to section 7209(b) of the 9/11 Com-
mission Implementation Act of 2004 (8 U.S.C.
1185 note) to require United States citizens
to present a passport or other documents
upon entry into the United States from Can-
ada.

SA 1112. Mr. AKAKA (for himself, Mr.
LIEBERMAN, Mr. HARKIN, Ms. LANDRIEU,
Mr. OBAMA, Mrs. MURRAY, Mr. CORZINE,
Mr. LAUTENBERG, Mr. BINGAMAN, Mr.
DURBIN, and Mr. SCHUMER) submitted
an amendment intended to be proposed
by him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 77, line 18, strike ‘$2,694,300,000’
and insert ‘‘$3,281,300,000".

On page 77, line 20, strike ‘‘$1,518,000,000’
and insert “‘$1,985,000,000"’.

On page 79, line 21, strike ‘“$321,300,000"’ and
insert <‘$341,300,000"".

SA 1113. Mr. AKAKA (for himself, Mr.
LIEBERMAN, Mr. HARKIN, Ms. LANDRIEU,
Mr. OBAMA, Mrs. MURRAY, Mr. CORZINE,
Mr. LAUTENBERG, Mr. BINGAMAN, Mr.
DURBIN, and Mr. SCHUMER) submitted
an amendment intended to be proposed
by him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 77, line 18, strike ‘$2,694,300,000”’
and insert ‘“$3,281,300,000°".

On page 77, line 20, strike ¢$1,518,000,000
and insert ‘$1,985,000,000"’.

On page 79, line 21, strike ‘“$321,300,000”’ and
insert ‘$341,300,000"".

On page 81, line 24, strike ‘“$615,000,000”’ and
insert “‘$715,000,000"".

On page 81, line 24, strike ‘‘$550,000,000”’ and
insert ‘“$650,000,000"".

SA 1114. Mr. BYRD submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

For necessary expenses for programs au-
thorized by the Federal Fire Prevention and
Control Act of 1974 (156 U.S.C. 2201 et seq.),
$100,000,000, of which $50,000,000 shall be
available to carry out section 33 (15 U.S.C.
2229) and $50,000,000 shall be available to
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carry out section 34 (15 U.S.C. 2229a) of such
Act, for the fiscal year ending September 30,
2005, to be available immediately upon en-
actment, and to remain available until Sep-
tember 30, 2007: Provided, That not to exceed
5 percent of this amount shall be available
for program administration.

SA 1115. Mr. BYRD submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 81, line 24, strike ‘615,000,000’ and
insert ‘‘$715,000,000”’ and strike ‘‘$550,000,000
and insert ‘$600,000,000” and line 26, strike
‘$65,000,000’” and insert ‘‘$115,000,000"".

SA 1116. Mr. NELSON of Florida sub-
mitted an amendment intended to be
proposed by him to the bill H.R. 2360,
making appropriations for the Depart-
ment of Homeland Security for the fis-
cal year ending September 30, 2006, and
for other purposes; which was ordered
to lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 5 .(a) Not later than 30 days after
the date of enactment of this Act, the Sec-
retary of Homeland Security, acting through
the Under Secretary for Emergency Pre-
paredness and Response, shall submit to the
Committee on Homeland Security and Gov-
ernmental Affairs of the Senate and the
Committee on Transportation and Infra-
structure of the House of Representatives a
detailed accounting of public assistance re-
imbursements provided to the States af-
fected during 2004 by—

(1) Hurricane Charley;

(2) Hurricane Frances;

(3) Hurricane Ivan; or

(4) Hurricane Jeanne.

(b) The accounting under subsection (a)
shall include a description of—

(1) the status of any pending public assist-
ance reimbursement application relating to
a State described in subsection (a);

(2) any entity the application for public as-
sistance reimbursement of which was denied
by the Under Secretary and the reasons why
the application was denied;

(3) each public assistance reimbursement
application that is under appeal as of the
date on which the accounting is prepared;
and

(4) the amount, and each recipient, of pub-
lic assistance reimbursements described in
subsection (a) as of the date on which the ac-
counting is prepared, expressed in a chart.

SA 1117. Mr. NELSON of Florida sub-
mitted an amendment intended to be
proposed by him to the bill H.R. 2360,
making appropriations for the Depart-
ment of Homeland Security for the fis-
cal year ending September 30, 2006, and
for other purposes; which was ordered
to lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 5 . In light of concerns regarding
inconsistent policy memoranda and guide-
lines issued to counties and communities af-
fected by the 2004 hurricane season, the Sec-
retary of Homeland Security, acting through
the Under Secretary for Emergency Pre-
paredness and Response, shall provide clear,
concise, and uniform guidelines for the reim-
bursement to any county or government en-
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tity affected by a hurricane of the costs of
hurricane debris removal.

SA 1118. Mr. NELSON of Florida sub-
mitted an amendment intended to be
proposed by him to the bill H.R. 2360,
making appropriations for the Depart-
ment of Homeland Security for the fis-
cal year ending September 30, 2006, and
for other purposes; which was ordered
to lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. b . Not later than 60 days after
the date of enactment of this Act, the Sec-
retary of Homeland Security, acting through
the Under Secretary for Emergency Pre-
paredness and Response, shall submit to the
Committee on Homeland Security and Gov-
ernmental Affairs of the Senate and the
Committee on Transportation and Infra-
structure of the House of Representatives a
report describing any changes to Federal
emergency preparedness and response poli-
cies and practices made as a result of the re-
port of the Inspector General of the Depart-
ment of Homeland Security, dated May 20,
2005, relating to the individual and household
program of the Federal Emergency Manage-
ment Agency in Miami-Dade County, Flor-
ida, in response to Hurricane Frances.

SA 1119. Mr. REED (for himself and
Mr. KENNEDY) submitted an amend-
ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 5 .(a) Beginning in fiscal year
2006 and thereafter, the Commandant of the
Coast Guard shall require an applicant for an
order to site, construct, expand, or operate a
liquefied natural gas import facility, in co-
operation with the Commandant and State
and local agencies that provide for the safety
and security of the liquefied natural gas im-
port facility and any vessels that serve the
facility, to develop a cost-sharing plan be-
fore the date on which the Federal Energy
Regulatory Commission issues an order au-
thorizing the applicant to site the facility.

(b) A cost-sharing plan developed under
subsection (a) shall include a description of
any direct cost reimbursements that the ap-
plicant agrees to provide to any State and
local agencies with responsibility for secu-
rity and safety—

(1) at the liquefied natural gas import fa-
cility; and

(2) in proximity to vessels that serve the
facility.

SA 1120. Mr. FEINGOLD (for himself,
Mr. SUNUNU, and Mr. LEAHY) submitted
an amendment intended to be proposed
by him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. .(a) DEFINITIONS.—In this section:

(1) DATA-MINING.—The term ‘‘data-mining”’
means a query or search or other analysis of
1 or more electronic databases, whereas—

(A) at least 1 of the databases was obtained
from or remains under the control of a non-
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Federal entity, or the information was ac-
quired initially by another department or
agency of the Federal Government for pur-
poses other than intelligence or law enforce-
ment;

(B) a department or agency of the Federal
Government or a non-Federal entity acting
on behalf of the Federal Government is con-
ducting the query or search or other analysis
to find a predictive pattern indicating ter-
rorist or criminal activity; and

(C) the search does not use a specific indi-
vidual’s personal identifiers to acquire infor-
mation concerning that individual.

(2) DATABASE.—The term ‘‘database’ does
not include telephone directories, news re-
porting, information publicly available via
the Internet or available by any other means
to any member of the public without pay-
ment of a fee, or databases of judicial and ad-
ministrative opinions.

(b) REPORTS ON DATA-MINING ACTIVITIES BY
THE DEPARTMENT OF HOMELAND SECURITY.—

(1) REQUIREMENT FOR REPORT.—The head of
each department or agency in the Depart-
ment of Homeland Security that is engaged
in any activity to use or develop data-mining
technology shall each submit a report to
Congress on all such activities of the agency
under the jurisdiction of that official. The
report shall be made available to the public.

(2) CONTENT OF REPORT.—A report sub-
mitted under paragraph (1) shall include, for
each activity to use or develop data-mining
technology that is required to be covered by
the report, the following information:

(A) A thorough description of the data-
mining technology and the data that is being
or will be used.

(B) A thorough description of the goals and
plans for the use or development of such
technology and, where appropriate, the tar-
get dates for the deployment of the data-
mining technology.

(C) An assessment of the efficacy or likely
efficacy of the data-mining technology in
providing accurate information consistent
with and valuable to the stated goals and
plans for the use or development of the tech-
nology.

(D) An assessment of the impact or likely
impact of the implementation of the data-
mining technology on the privacy and civil
liberties of individuals.

(E) A list and analysis of the laws and reg-
ulations that govern the information being
or to be collected, reviewed, gathered, ana-
lyzed, or used with the data-mining tech-
nology.

(F) A thorough discussion of the policies,
procedures, and guidelines that are in place
or that are to be developed and applied in the
use of such technology for data-mining in
order to—

(i) protect the privacy and due process
rights of individuals; and

(ii) ensure that only accurate information
is collected, reviewed, gathered, analyzed, or
used.

(G) Any necessary classified information in
an annex that shall be available to the Com-
mittee on Homeland Security and Govern-
mental Affairs, the Committee on the Judi-
ciary, and the Committee on Appropriations
of the Senate and the Committee on Home-
land Security, the Committee on the Judici-
ary, and the Committee on Appropriations of
the House of Representatives.

SA 1121. Mr. BAYH submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:
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On page 77, line 20, strike ‘$1,518,000,000"
and insert ‘‘$1,985,000,000".

On page 79, line 21, strike ‘321,300,000’ and
insert ‘‘341,300,000"".

On page 79, line 22, insert before the colon
‘, of which $30,000,000 shall be made available
for the metropolitan medical response sys-
tem’’.

On page 81, line 24, strike ‘“$615,000,000”’ and
insert ‘‘$715,000,000"".

On page 81, line 24, strike ‘“$550,000,000"" and
insert ‘‘$650,000,000"’.

SA 1122. Mr. BAYH submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. (a) The amount appropriated
under the heading ‘‘AVIATION SECURITY’ for
screening operations is hereby increased by
$334,971, of which $334,971 shall be available
for passenger and baggage screener pay, com-
pensation, and benefits. Such amount shall
be in addition to any other amounts appro-
priated for such pay, compensation, and ben-
efits.

(b) None of the funds appropriated to the
Transportation Security Administration in
this Act may be used to enter into contracts
with nongovernmental entities to provide
passenger and baggage screening functions.

SA 1123. Ms. SNOWE submitted an
amendment intended to be proposed by
her to the bill H.R. 2360, making appro-
priations for the Department of Home-
land Security for the fiscal year ending
September 30, 2006, and for other pur-
poses; which was ordered to lie on the
table; as follows:

On page 73, line 13, strike ‘‘$988,600,000"’ and
insert ““$1,082,900,000°".

On page 73, line 15, strike ‘‘program:’’ and
insert ‘‘program, of which $94,300,000 shall be
used for accelerating the fast response cutter
acquisition:”’.

On page 77, line 18, strike ‘$2,694,300,000,
and insert $2,600,000,000,"".

SA 1124. Mr. ENSIGN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 77, line 20, insert ‘‘of which
$367,552,000 shall be transferred to Customs
and Border Protection for hiring an addi-
tional 1,000 border agents and for other nec-
essary support activities for such agency;
and’’ after ‘‘local grants,”.

SA 1125. Mr. PRYOR submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 83, line 26, before the period, insert
the following: ‘‘: Provided further, That of the
total amount made available under this
heading for the support and acquisition of
mobile medical units to be used by the Fed-
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eral Emergency Management Agency, Direc-
torate of Emergency Preparedness and Re-
sponse, in response to domestic disasters, the
Secretary of Homeland Security is
encouarged to acquire an integrated mobile
medical system for testing and evaluation in
accordance with subchapter V of chapter 35
of title 31, United States Code (commonly
known as the ‘Competition in Contracting
Act’)”.

SA 1126. Mr. BIDEN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. The amount appropriated by title
IIT under the heading ‘‘OFFICE OF STATE AND
LOCAL GOVERNMENT COORDINATION AND PRE-
PAREDNESS” is increased by $1,100,000,000, of
which $1,100,000,000 shall be made available
for discretionary transportation and infra-
structure grants for intercity passenger rail
transportation, freight rail, and transit secu-
rity.

SA 1127. Mr. BIDEN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

TITLE VI—_SEAPORTS

SEC. 601. SHORT TITLE.

This title may be cited as the ‘‘Reducing
Crime and Terrorism at America’s Seaports
Act of 2005,

SEC. 602. ENTRY BY FALSE PRETENSES TO ANY

SEAPORT.

(a) IN GENERAL.—Section 1036 of title 18,
United States Code, is amended—

(1) in subsection (a)—

(A) in paragraph (2), by striking ‘‘or’” at
the end;

(B) by redesignating paragraph (3) as para-
graph (4); and

(C) by inserting after paragraph (2) the fol-
lowing:

‘(3) any secure or restricted area of any
seaport, designated as secure in an approved
security plan, as required under section 70103
of title 46, United States Code, and the rules
and regulations promulgated under that sec-
tion; or’’;

(2) in subsection (b)(1), by striking ‘5’ and
inserting ‘‘10”’;

(3) in subsection (c)(1), by inserting ‘‘, cap-
tain of the seaport,” after ‘‘airport author-
ity”’; and

(4) by striking the section heading and in-
serting the following:

“§1036. Entry by false pretenses to any real
property, vessel, or aircraft of the United
States or secure area of any airport or sea-
port”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 47 of
title 18 is amended by striking the matter re-
lating to section 1036 and inserting the fol-
lowing:
¢1036. Entry by false pretenses to any real

property, vessel, or aircraft of
the United States or secure
area of any airport or seaport.”.

(c) DEFINITION OF SEAPORT.—Chapter 1 of
title 18, United States Code, is amended by
adding at the end the following:
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“§26. Definition of seaport
““As used in this title, the term ‘seaport’

means all piers, wharves, docks, and similar
structures, adjacent to any waters subject to
the jurisdiction of the United States, to
which a vessel may be secured, including
areas of land, water, or land and water under
and in immediate proximity to such struc-
tures, buildings on or contiguous to such
structures, and the equipment and materials
on such structures or in such buildings.”.

(d) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 1 of
title 18 is amended by inserting after the
matter relating to section 25 the following:
¢26. Definition of seaport.”.

SEC. 603. CRIMINAL SANCTIONS FOR FAILURE TO
HEAVE TO, OBSTRUCTION OF
BOARDING, OR PROVIDING FALSE
INFORMATION.

(a) OFFENSE.—Chapter 109 of title 18,
United States Code, is amended by adding at
the end the following:

“§2237. Criminal sanctions for failure to
heave to, obstruction of boarding, or pro-
viding false information
‘“(a)(1) It shall be unlawful for the master,

operator, or person in charge of a vessel of

the United States, or a vessel subject to the
jurisdiction of the United States, to know-
ingly fail to obey an order by an authorized

Federal law enforcement officer to heave to

that vessel.

‘(2) It shall be unlawful for any person on
board a vessel of the United States, or a ves-
sel subject to the jurisdiction of the United
States, to—

““(A) forcibly resist, oppose, prevent, im-
pede, intimidate, or interfere with a board-
ing or other law enforcement action author-
ized by any Federal law or to resist a lawful
arrest; or

‘(B) provide information to a Federal law
enforcement officer during a boarding of a
vessel regarding the vessel’s destination, ori-
gin, ownership, registration, nationality,
cargo, or crew, which that person knows is
materially false.

‘“(b) This section does not limit the author-
ity of a customs officer under section 581 of
the Tariff Act of 1930 (19 U.S.C. 1581), or any
other provision of law enforced or adminis-
tered by the Secretary of the Treasury or the
Secretary of Homeland Security, or the au-
thority of any Federal law enforcement offi-
cer under any law of the United States, to
order a vessel to stop or heave to.

‘“(c) A foreign nation may consent or waive
objection to the enforcement of United
States law by the United States under this
section by radio, telephone, or similar oral
or electronic means. Consent or waiver may
be proven by certification of the Secretary of
State or the designee of the Secretary of
State.

‘(d) In this section—

‘(1) the term ‘Federal law enforcement of-
ficer’ has the meaning given the term in sec-
tion 115(c);

‘(2) the term ‘heave to’ means to cause a
vessel to slow, come to a stop, or adjust its
course or speed to account for the weather
conditions and sea state to facilitate a law
enforcement boarding;

““(3) the term ‘vessel subject to the juris-
diction of the United States’ has the mean-
ing given the term in section 2 of the Mari-
time Drug Law Enforcement Act (46 U.S.C.
App. 1903); and

‘“(4) the term ‘vessel of the United States’
has the meaning given the term in section 2
of the Maritime Drug Law Enforcement Act
(46 U.S.C. App. 1903).

‘‘(e) Any person who intentionally violates
the provisions of this section shall be fined
under this title, imprisoned for not more
than b years, or both.”.
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(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 109,
title 18, United States Code, is amended by
inserting after the item for section 2236 the
following:
¢¢2237. Criminal sanctions for failure to heave

to, obstruction of boarding, or
providing false information.”.
SEC. 604. USE OF A DANGEROUS WEAPON OR EX-
PLOSIVE ON A PASSENGER VESSEL.

Section 1993 of title 18, United States Code,
is amended—

(1) in subsection (a)—

(A) in paragraph (1), by inserting ‘, pas-
senger vessel,” after ‘‘transportation vehi-
cle”’;

(B) in paragraphs (2)—

(i) by inserting ¢, passenger vessel,”” after
‘‘transportation vehicle’’; and

(ii) by inserting ‘‘or owner of the passenger
vessel’’ after ‘‘transportation provider’” each
place that term appears;

(C) in paragraph (3)—

(i) by inserting ¢, passenger vessel,”” after
‘“‘¢ransportation vehicle’”” each place that
term appears; and

(ii) by inserting ‘‘or owner of the passenger
vessel”’ after ‘‘transportation provider’ each
place that term appears;

(D) in paragraph (5)—

(i) by inserting ¢, passenger vessel,”” after
‘“‘transportation vehicle’’; and

(ii) by inserting ‘‘or owner of the passenger
vessel” after ‘‘transportation provider’; and

(E) in paragraph (6), by inserting ‘‘or owner
of a passenger vessel” after ‘‘transportation
provider” each place that term appears;

(2) in subsection (b)(1), by inserting ¢, pas-
senger vessel,” after ‘‘transportation vehi-
cle”’; and

(3) in subsection (c)—

(A) by redesignating paragraph (6) through
(8) as paragraphs (7) through (9); and

(B) by inserting after paragraph (5) the fol-
lowing:

‘“(6) the term ‘passenger vessel’ has the
meaning given that term in section 2101(22)
of title 46, United States Code, and includes
a small passenger vessel, as that term is de-
fined under section 2101(35) of that title.”.
SEC. 605. CRIMINAL SANCTIONS FOR VIOLENCE

AGAINST MARITIME NAVIGATION,
PLACEMENT OF DESTRUCTIVE DE-
VICES, AND MALICIOUS DUMPING.

(a) KNOWING DISCHARGE OR RELEASE.—
Chapter 111 of title 18, United States Code, is
amended by adding after section 2281 the fol-
lowing:

“§2282. Knowing discharge or release

‘“‘(a) ENDANGERMENT OF HUMAN LIFE.—A
person who knowingly discharges or releases
oil, hazardous material, a noxious liquid sub-
stance, or any other dangerous substance
into navigable waters or onto the adjoining
shoreline with the intent to endanger human
life, or health, or welfare shall be fined under
this title, imprisoned for any term of years
or for life, or both.

“(b) ENDANGERMENT OF MARINE ENVIRON-
MENT.—Any person who knowingly dis-
charges or releases o0il, a hazardous material,
a noxious liquid substance, or any other dan-
gerous substance into navigable waters or
onto the adjacent shoreline with the intent
to endanger the marine environment shall be
fined under this title, imprisoned not more
than 30 years, or both.

‘‘(c) DEFINITIONS.—In this section:

‘(1) DISCHARGE.—The term ‘discharge’ in-
cludes, but is not limited to, any spilling,
leaking, pumping, pouring, emitting,
emptying, or dumping.

““(2) HAZARDOUS MATERIAL.—The term ‘haz-
ardous material’ has the meaning given the
term in section 2101(14) of title 46, United
States Code.

““(3) MARINE ENVIRONMENT.—The term ‘ma-
rine environment’ has the meaning given the
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term in section 2101(15) of title 46, United
States Code.

“(4) NAVIGABLE WATERS.—The term ‘navi-
gable waters’ has the meaning given the
term in section 1362(7) of title 33, United
States Code, and also includes the territorial
sea of the United States as described in Pres-
idential Proclamation 5928 of December 27,
1988.

¢“(6) NOXIOUS LIQUID SUBSTANCE.—The term
‘noxious liquid substance’ has the meaning
given the term in the MARPOL Protocol de-
fined in section 2(1) of the Act to Prevent
Pollution from Ships (33 U.S.C. 1901(a)(3)).

¢“(6) OIL.—The term ‘oil’ has the meaning
given the term in section 1321(a)(1) of title
33, United States Code; and

‘(7Y DANGEROUS SUBSTANCE.—The term
‘dangerous substance’ means any solid, lig-
uid, or gaseous material that has the capac-
ity of endangering human life, health, or
welfare.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 111
of title 18, United States Code, is amended by
adding at the end the following:
¢“2282. Knowing discharge or release.”.

(¢) PLACEMENT OF DESTRUCTIVE DEVICES.—
Chapter 111 of title 18, United States Code, as
amended by subsection (a), is further amend-
ed by adding at the end the following:
“§2282A. Devices or dangerous substances in

waters of the united states likely to destroy

or damage ships or to interfere with mari-
time commerce

‘“(a) A person who knowingly places, or
causes to be placed, in navigable waters of
the United States, by any means, a device or
dangerous substance which is likely to de-
stroy or cause damage to a vessel or its
cargo, cause interference with the safe navi-
gation of vessels, or interference with mari-
time commerce (such as by damaging or de-
stroying marine terminals, facilities, or any
other marine structure or entity used in
maritime commerce) with the intent of caus-
ing such destruction or damage, interference
with the safe navigation of vessels, or inter-
ference with maritime commerce shall be
fined under this title, imprisoned for any
term of years or for life, or both.

“(b) A person who causes the death of any
person by engaging in conduct prohibited
under subsection (a) may be punished by
death.

‘“(c) Nothing in this section shall be con-
strued to apply to otherwise lawfully author-
ized and conducted activities of the United
States Government.

““(d) In this section:

‘(1) The term ‘dangerous substance’ means
any solid, liquid, or gaseous material that
has the capacity to cause damage to a vessel
or its cargo, or cause interference with the
safe navigation of a vessel.

‘(2) The term ‘device’ means any object
that, because of its physical, mechanical,
structural, or chemical properties, has the
capacity to cause damage to a vessel or its
cargo, or cause interference with the safe
navigation of a vessel.”.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 111
of title 18, United States Code, as amended
by subsection (b), is further amended by add-
ing after the item related to section 2282 the
following:
¢‘2282A. Devices or dangerous substances in

waters of the United States
likely to destroy or damage
ships or to interfere with mari-
time commerce.”.

(d) VIOLENCE AGAINST MARITIME NAVIGA-
TION.—

(1) IN GENERAL.—Chapter 111 of title 18,
United States Code as amended by sub-
sections (a) and (c¢), is further amended by
adding at the end the following:
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“§2282B. Violence against aids to maritime
navigation

“Whoever intentionally destroys, seriously
damages, alters, moves, or tampers with any
aid to maritime navigation maintained by
the Saint Lawrence Seaway Development
Corporation under the authority of section 4
of the Act of May 13, 1954 (33 U.S.C. 984), by
the Coast Guard pursuant to section 81 of
title 14, United States Code, or lawfully
maintained under authority granted by the
Coast Guard pursuant to section 83 of title
14, United States Code, if such act endangers
or is likely to endanger the safe navigation
of a ship, shall be fined under this title, im-
prisoned for not more than 20 years, or
both.”.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 111
of title 18, United States Code, as amended
by subsections (b) and (d) is further amended
by adding after the item related to section
2282A the following:
¢“2282B. Violence against aids to maritime

navigation.”.
SEC. 606. TRANSPORTATION OF DANGEROUS MA-
TERIALS AND TERRORISTS.

(a) TRANSPORTATION OF DANGEROUS MATE-
RIALS AND TERRORISTS.—Chapter 111 of title
18, as amended by section 605, is further
amended by adding at the end the following:
“§2283. Transportation of explosive, biologi-

cal, chemical, or radioactive or nuclear ma-

terials

‘“(a) IN GENERAL.—Any person who know-
ingly and willfully transports aboard any
vessel within the United States and on wa-
ters subject to the jurisdiction of the United
States or any vessel outside the United
States and on the high seas or having United
States nationality an explosive or incendiary
device, biological agent, chemical weapon, or
radioactive or nuclear material, knowing
that any such item is intended to be used to
commit an offense listed under section
2332b(g2)(5)(B), shall be fined under this title,
imprisoned for any term of years or for life,
or both.

““(b) CAUSING DEATH.—Any person who
causes the death of any person by engaging
in conduct prohibited by subsection (a) may
be punished by death.

‘‘(c) DEFINITIONS.—In this section:

‘(1) BIOLOGICAL AGENT.—The term ‘biologi-
cal agent’ means any biological agent, toxin,
or vector (as those terms are defined in sec-
tion 178).

‘‘(2) BY-PRODUCT MATERIAL.—The term ‘by-
product material’ has the meaning given
that term in section 11(e) of the Atomic En-
ergy Act of 1954 (42 U.S.C. 2014(e)).

‘“(3) CHEMICAL WEAPON.—The term ‘chem-
ical weapon’ has the meaning given that
term in section 229F(1).

‘‘(4) EXPLOSIVE OR INCENDIARY DEVICE.—The
term ‘explosive or incendiary device’ has the
meaning given the term in section 232(5).

“(6) NUCLEAR MATERIAL.—The term ‘nu-
clear material’ has the meaning given that
term in section 831(f)(1).

‘“(6) RADIOACTIVE MATERIAL.—The term ‘ra-
dioactive material’ means—

““(A) source material and special nuclear
material, but does not include natural or de-
pleted uranium;

‘(B) nuclear by-product material;

‘(C) material made radioactive by bom-
bardment in an accelerator; or

‘(D) all refined isotopes of radium.

‘“(8) SOURCE MATERIAL.—The term ‘source
material’ has the meaning given that term
in section 11(z) of the Atomic Energy Act of
1954 (42 U.S.C. 2014(z)).

““(9) SPECIAL NUCLEAR MATERIAL.—The term
‘special nuclear material’ has the meaning
given that term in section 11(aa) of the
Atomic Energy Act of 1954 (42 TU.S.C.
2014(aa)).
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“§ 2284. Transportation of terrorists

‘“(a) IN GENERAL.—Any person who know-
ingly and intentionally transports any ter-
rorist aboard any vessel within the United
States and on waters subject to the jurisdic-
tion of the United States or any vessel out-
side the United States and on the high seas
or having United States nationality, know-
ing that the transported person is a ter-
rorist, shall be fined under this title, impris-
oned for any term of years or for life, or
both.

‘“(b) DEFINED TERM.—In this section, the
term ‘terrorist’ means any person who in-
tends to commit, or is avoiding apprehension
after having committed, an offense listed
under section 2332b(g)(5)(B).”’.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 111
of title 18, United States Code, as amended
by section 605, is further amended by adding
at the end the following:

¢2283. Transportation of explosive, chemical,
biological, or radioactive or nu-
clear materials.
¢¢2284. Transportation of terrorists.”’.
SEC. 607. DESTRUCTION OF, OR INTERFERENCE
WITH, VESSELS OR MARITIME FA-
CILITIES.

(a) IN GENERAL.—Title 18, United States
Code, is amended by inserting after chapter
111 the following:

“CHAPTER 111A—DESTRUCTION OF, OR

INTERFERENCE WITH, VESSELS OR

MARITIME FACILITIES

“Sec.

€¢2290. Jurisdiction and scope.

¢‘2291. Destruction of vessel or maritime fa-
cility.

€2292. Imparting or conveying false informa-
tion.

€¢2293. Bar to prosecution.

“§2290. Jurisdiction and scope

‘“(a) JURISDICTION.—There is jurisdiction
over an offense under this chapter if the pro-
hibited activity takes place—

‘(1) within the United States and within
waters subject to the jurisdiction of the
United States; or

‘“(2) outside United States and—

‘“(A) an offender or a victim is a national
of the United States (as that term is defined
under section 101(a)(22) of the Immigration
and Nationality Act (8 U.S.C. 1101(a)(22));

‘(B) the activity involves a vessel in which
a national of the United States was on board;
or

“(C) the activity involves a vessel of the
United States (as that term is defined under
section 2 of the Maritime Drug Law Enforce-
ment Act (46 U.S.C. App. 1903).

‘“(b) SCOPE.—Nothing in this chapter shall
apply to otherwise lawful activities carried
out by or at the direction of the United
States Government.

“§2291. Destruction of vessel or maritime fa-
cility

‘‘(a) OFFENSE.—Whoever willfully—

‘(1) sets fire to, damages, destroys, dis-
ables, or wrecks any vessel;

‘(2) places or causes to be placed a destruc-
tive device, as defined in section 921(a)(4), or
destructive substance, as defined in section
31(a)(3), in, upon, or near, or otherwise
makes or causes to be made unworkable or
unusable or hazardous to work or use, any
vessel, or any part or other materials used or
intended to be used in connection with the
operation of a vessel;

‘(3) sets fire to, damages, destroys, or dis-
ables or places a destructive device or sub-
stance in, upon, or near, any maritime facil-
ity, including any aid to navigation, lock,
canal, or vessel traffic service facility or
equipment;
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‘‘(4) interferes by force or violence with the
operation of any maritime facility, including
any aid to navigation, lock, canal, or vessel
traffic service facility or equipment, if such
action is likely to endanger the safety of any
vessel in navigation;

‘“(b) sets fire to, damages, destroys, or dis-
ables or places a destructive device or sub-
stance in, upon, or near, any appliance,
structure, property, machine, or apparatus,
or any facility or other material used, or in-
tended to be used, in connection with the op-
eration, maintenance, loading, unloading, or
storage of any vessel or any passenger or
cargo carried or intended to be carried on
any vessel;

‘(6) performs an act of violence against or
incapacitates any individual on any vessel, if
such act of violence or incapacitation is like-
ly to endanger the safety of the vessel or
those on board;

“(7) performs an act of violence against a
person that causes or is likely to cause seri-
ous bodily injury, as defined in section
1365(h)(3), in, upon, or near, any appliance,
structure, property, machine, or apparatus,
or any facility or other material used, or in-
tended to be used, in connection with the op-
eration, maintenance, loading, unloading, or
storage of any vessel or any passenger or
cargo carried or intended to be carried on
any vessel;

‘(8) communicates information, knowing
the information to be false and under cir-
cumstances in which such information may
reasonably be believed, thereby endangering
the safety of any vessel in navigation; or

‘(9) attempts or conspires to do anything
prohibited under paragraphs (1) through (8),
shall be fined under this title, imprisoned
not more than 20 years, or both.

““(b) LIMITATION.—Subsection (a) shall not
apply to any person that is engaging in oth-
erwise lawful activity, such as normal repair
and salvage activities, and the transpor-
tation of hazardous materials regulated and
allowed to be transported under chapter 51 of
title 49.

‘‘(c) PENALTY.—Whoever is fined or impris-
oned under subsection (a) as a result of an
act involving a vessel that, at the time of
the violation, carried high-level radioactive
waste (as that term is defined in section 2(12)
of the Nuclear Waste Policy Act of 1982 (42
U.S.C. 10101(12)) or spent nuclear fuel (as
that term is defined in section 2(23) of the
Nuclear Waste Policy Act of 1982 (42 U.S.C.
10101(23)), shall be fined under this title, im-
prisoned for a term up to life, or both.

¢(d) PENALTY WHEN DEATH RESULTS.—Who-
ever is convicted of any crime prohibited by
subsection (a) and intended to cause death
by the prohibited conduct, if the conduct re-
sulted in the death of any person, shall be
subject also to the death penalty or to a
term of imprisonment for a period up to life.

‘‘(e) THREATS.—Whoever willfully imparts
or conveys any threat to do an act which
would violate this chapter, with an apparent
determination and will to carry the threat
into execution, shall be fined under this
title, imprisoned not more than 5 years, or
both, and is liable for all costs incurred as a
result of such threat.

“§2292. Imparting or conveying false infor-

mation

‘‘(a) IN GENERAL.—Whoever imparts or con-
veys or causes to be imparted or conveyed
false information, knowing the information
to be false, concerning an attempt or alleged
attempt being made or to be made, to do any
act that would be a crime prohibited by this
chapter or by chapter 111 of this title, shall
be subject to a civil penalty of not more than
$5,000, which shall be recoverable in a civil
action brought in the name of the United
States.
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““(b) MaALICIOUS CoONDUCT.—Whoever will-
fully and maliciously, or with reckless dis-
regard for the safety of human life, imparts
or conveys or causes to be imparted or con-
veyed false information, knowing the infor-
mation to be false, concerning an attempt or
alleged attempt to do any act which would
be a crime prohibited by this chapter or by
chapter 111 of this title, shall be fined under
this title, imprisoned not more than 5 years,
or both.

““(¢) JURISDICTION.—

‘(1) IN GENERAL.—Except as provided under
paragraph (2), section 2290(a) shall not apply
to any offense under this section.

¢“(2) JURISDICTION.—Jurisdiction over an of-
fense under this section shall be determined
in accordance with the provisions applicable
to the crime prohibited by this chapter, or
by chapter 111 of this title, to which the im-
parted or conveyed false information relates,
as applicable.

“§ 2293. Bar to prosecution

‘‘(a) IN GENERAL.—It is a bar to prosecution
under this chapter if—

‘(1) the conduct in question occurred with-
in the United States in relation to a labor
dispute, and such conduct is prohibited as a
felony under the law of the State in which it
was committed; or

‘“(2) such conduct is prohibited as a mis-
demeanor, and not as a felony, under the law
of the State in which it was committed.

‘“(b) DEFINITIONS.—In this section:

‘(1) LABOR DISPUTE.—The term ‘labor dis-
pute’ has the same meaning given that term
in section 13(c) of the Act to amend the Judi-
cial Code and to define and limit the juris-
diction of courts sitting in equity, and for
other purposes (29 U.S.C. 113(c), commonly
known as the Norris-LaGuardia Act).

‘(2) STATE.—The term ‘State’ means a
State of the United States, the District of
Columbia, and any commonwealth, territory,
or possession of the United States.”.

(c) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of chapters at the begin-
ning of title 18, United States Code, is
amended by inserting after the item for
chapter 111 the following:

““111A. Destruction of, or interference
with, vessels or maritime facili-
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SEC. 608. THEFT OF INTERSTATE OR FOREIGN
SHIPMENTS OR VESSELS.

(a) THEFT OF INTERSTATE OR FOREIGN SHIP-
MENTS.—Section 659 of title 18, United States
Code, is amended—

(1) in the first undesignated paragraph—

(A) by inserting ““trailer,” after
“motortruck,’’;

(B) by inserting
after ‘‘aircraft,’”’; and

(C) by inserting ‘‘, or from any intermodal
container, trailer, container freight station,
warehouse, or freight consolidation facil-
ity,”” after ‘‘air navigation facility’’;

(2) in the fifth undesignated paragraph, by
striking ‘‘one year’ and inserting ‘‘3 years’’;
and

(3) by inserting after the first sentence in
the eighth undesignated paragraph the fol-
lowing: ‘‘For purposes of this section, goods
and chattel shall be construed to be moving
as an interstate or foreign shipment at all
points between the point of origin and the
final destination (as evidenced by the way-
bill or other shipping document of the ship-
ment), regardless of any temporary stop
while awaiting transshipment or other-
wise.”.

(b) STOLEN VESSELS.—

(1) IN GENERAL.—Section 2311 of title 18,
United States Code, is amended by adding at
the end the following:

‘“‘Vessel’ means any watercraft or other
contrivance used or designed for transpor-

‘“air cargo container,”
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tation or navigation on, under, or imme-
diately above, water.”.

(2) TRANSPORTATION AND SALE OF STOLEN
VESSELS.—

(A) TRANSPORTATION.—Section 2312 of title
18, United States Code, is amended by strik-
ing ‘‘motor vehicle or aircraft’” and inserting
‘“‘motor vehicle, vessel, or aircraft’.

(B) SALE.—Section 2313(a) of title 18,
United States Code, is amended by striking
“motor vehicle or aircraft’” and inserting
‘“‘motor vehicle, vessel, or aircraft’.

(c) REVIEW OF SENTENCING GUIDELINES.—
Pursuant to section 994 of title 28, United
States Code, the United States Sentencing
Commission shall review the Federal Sen-
tencing Guidelines to determine whether
sentencing enhancement is appropriate for
any offense under section 659 or 2311 of title
18, United States Code, as amended by this
Act.

(d) ANNUAL REPORT OF LLAW ENFORCEMENT
ACTIVITIES.—The Attorney General shall an-
nually submit to Congress a report, which
shall include an evaluation of law enforce-
ment activities relating to the investigation
and prosecution of offenses under section 659
of title 18, United States Code, as amended
by this Act.

(e) REPORTING OF CARGO THEFT.—The At-
torney General shall take the steps nec-
essary to ensure that reports of cargo theft
collected by Federal, State, and local offi-
cials are reflected as a separate category in
the Uniform Crime Reporting System, or any
successor system, by no later than December
31, 2005.
SEC. 609. INCREASED PENALTIES FOR NON-
COMPLIANCE WITH MANIFEST RE-
QUIREMENTS.

(a) REPORTING, ENTRY, CLEARANCE RE-
QUIREMENTS.—Section 436(b) of the Tariff Act
of 1930 (19 U.S.C. 1436(b)) is amended by—

(1) striking ‘‘or aircraft pilot’’ and insert-
ing ‘‘aircraft pilot, operator, owner of such
vessel, vehicle or aircraft, or any other re-
sponsible party’’;

(2) striking ¢‘$5,000”’ and inserting
€‘$10,000”’; and

(3) striking “‘$10,000” and inserting
¢‘$25,000"".

(b) CRIMINAL PENALTY.—Section 436(c) of
the Tariff Act of 1930 (19 U.S.C. 1436(c)) is
amended—

(1) by striking ‘‘or aircraft pilot’” and in-
serting ‘‘aircraft pilot, operator, owner of
such vessel, vehicle, or aircraft, or any other
responsible party’’; and

(2) by striking $2,000”
‘$10,000”’.

(¢c) FALSITY OR LACK OF MANIFEST.—Sec-
tion 584(a)(1) of the Tariff Act of 1930 (19
U.S.C. 1584(a)(1)) is amended by striking
‘“$1,000” in each place it occurs and inserting
‘$10,000°°.

SEC. 610. STOWAWAYS ON VESSELS OR AIRCRAFT.

Section 2199 of title 18, United States Code,
is amended by striking ‘‘Shall be fined under
this title or imprisoned not more than one
year, or both.” and inserting the following:

‘(1) shall be fined under this title, impris-
oned not more than 5 years, or both;

‘“(2) if the person commits an act pro-
scribed by this section, with the intent to
commit serious bodily injury, and serious
bodily injury occurs (as defined under sec-
tion 1365, including any conduct that, if the
conduct occurred in the special maritime
and territorial jurisdiction of the United
States, would violate section 2241 or 2242) to
any person other than a participant as a re-
sult of a violation of this section, shall be
fined under this title, imprisoned not more
than 20 years, or both; and

‘4(8) if an individual commits an act pro-
scribed by this section, with the intent to
cause death, and if the death of any person

and inserting
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other than a participant occurs as a result of
a violation of this section, shall be fined
under this title, imprisoned for any number
of years or for life, or both.”.

SEC. 611. BRIBERY AFFECTING PORT SECURITY.

(a) IN GENERAL.—Chapter 11 of title 18,
United States Code, is amended by adding at
the end the following:

“§226. Bribery affecting port security

‘‘(a) IN GENERAL.—Whoever knowingly—

‘(1) directly or indirectly, corruptly gives,
offers, or promises anything of value to any
public or private person, with intent to com-
mit international terrorism or domestic ter-
rorism (as those terms are defined under sec-
tion 2331), to—

“‘(A) influence any action or any person to
commit or aid in committing, or collude in,
or allow, any fraud, or make opportunity for
the commission of any fraud affecting any
secure or restricted area or seaport; or

‘(B) induce any official or person to do or
omit to do any act in violation of the lawful
duty of such official or person that affects
any secure or restricted area or seaport; or

‘“(2) directly or indirectly, corruptly de-
mands, seeks, receives, accepts, or agrees to
receive or accept anything of value person-
ally or for any other person or entity in re-
turn for—

““(A) being influenced in the performance
of any official act affecting any secure or re-
stricted area or seaport; and

‘(B) knowing that such influence will be
used to commit, or plan to commit, inter-
national or domestic terrorism,
shall be fined under this title, imprisoned
not more than 15 years, or both.

‘“(b) DEFINITION.—In this section, the term
‘secure or restricted area’ means an area of
a vessel or facility designated as secure in an
approved security plan, as required under
section 70103 of title 46, United States Code,
and the rules and regulations promulgated
under that section.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 11 of
title 18, United States Code, is amended by
adding at the end the following:

¢“226. Bribery affecting port security.”’.

SA 1128. Mr. BIDEN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. The amount appropriated by title
IIT under the heading ‘‘OFFICE OF STATE AND
LOCAL GOVERNMENT COORDINATION AND PRE-
PAREDNESS” is increased by $495,000,000, of
which $495,000,000 shall be made available for
discretionary transportation and infrastruc-
ture grants for intercity passenger rail
transportation, freight rail, and transit secu-
rity.

SA 1129. Mr. REID (for Ms. MURRAY
(for herself, Mr. BYRD, MR. AKAKA, and
Mr. KERRY)) proposed an amendment to
the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
as follows:

At the appropriate place, insert the fol-
lowing:
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SECTION 1. VETERANS HEALTH ADMINISTRA-
TION.

(a) IN GENERAL.—From any money in the
Treasury not otherwise obligated or appro-
priated, there are appropriated to the De-
partment of Veterans Affairs $1,500,000,000 for
the fiscal year ending September 30, 2005, for
medical services provided by the Veterans
Health Administration, which shall remain
available until expended.

(b) EMERGENCY DESIGNATION.—The amount
appropriated under subsection (a) is des-
ignated as an emergency requirement pursu-
ant to (section 402 of H. Con. Res. 95 (109th
Congress).

(c) This section shall take effect on the
date of enactment of this Act.

SA 1130. Mr. LAUTENBERG (for him-
self and Mr. CORZINE) submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. HOMELAND SECURITY ASSISTANCE.

It is the sense of the Senate that the Sen-
ate agrees with the recommendation of the
Final Report of the National Commission on
Terrorist Attacks Upon the United States
(commonly known as the ‘9/11 Report”),
which includes the following: ‘“‘Homeland se-
curity assistance should be based strictly on
an assessment of risks and vulnerabilities. .

[Flederal homeland security assistance
should not remain a program for general rev-
enue sharing. It should supplement state and
local resources based on the risks or
vulnerabilities that merit additional sup-
port.”.

SA 1131. Mr. LAUTENBERG (for him-
self and Mr. CORZINE) submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. RISK-BASED HOMELAND SECURITY
FUNDING.

(a) SHORT TITLE.—This section may be
cited as the ‘‘Risk-Based Homeland Security
Funding Act”.

(b) FINDINGS.—Congress agrees with the
recommendation of the Final Report of the
National Commission on Terrorist Attacks
Upon the United States (commonly known as
the ¢9/11 Report’), which includes the fol-
lowing: ‘‘Homeland security assistance
should be based strictly on an assessment of
risks and vulnerabilities. . . . [F]lederal home-
land security assistance should not remain a
program for general revenue sharing. It
should supplement state and local resources
based on the risks or vulnerabilities that
merit additional support.”.

(¢) RISK-BASED HOMELAND SECURITY GRANT
FUNDING.—

(1) CRITERIA FOR AWARDING HOMELAND SECU-
RITY GRANTS.—Except for grants awarded
under any of the programs listed under sub-
section d(2), all homeland security grants re-
lated to terrorism prevention and terrorism
preparedness shall be awarded based strictly
on an assessment of risk, threat, and
vulnerabilities, as determined by the Sec-
retary of Homeland Security.
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(2) LIMITATION.—Except for grants awarded
under any of the programs listed under sub-
section d(2), none of the funds appropriated
for Homeland Security grants related to ter-
rorism prevention and terrorism prepared-
ness may be used for general revenue shar-
ing.

3) CONFORMING AMENDMENT.—Section
1014(c)(3) of the USA PATRIOT ACT (42
U.S.C. 3714(c)(3)) is repealed.

(d) PRESERVATION OF PRE-9/11 GRANT PRO-
GRAMS FOR TRADITIONAL FIRST RESPONDER
MISSIONS.—

(1) SAVINGS PROVISION.—This section shall
not be construed to affect any authority to
award grants under a Federal grant program
listed under paragraph (2), which existed on
September 10, 2001, to enhance traditional
missions of State and local law enforcement,
firefighters, ports, emergency medical serv-
ices, or public health missions.

(2) PROGRAMS EXCLUDED.—The programs re-
ferred to in paragraph (1) are the following:

(A) The Firefighter Assistance Program
authorized under section 33 of the Federal
Fire Prevention and Control Act of 1974 (15
U.S.C. 2229).

(B) The Emergency Management Perform-
ance Grant Program and the Urban Search
and Rescue Grant Program authorized
under—

(i) title VI of the Robert T. Stafford Dis-
aster Relief and Emergency Assistance Act
(42 U.S.C. 5195 et seq.);

(ii) the Departments of Veterans Affairs
and Housing and Urban Development, and
Independent Agencies Appropriations Act,
2000 (Public Law 1060974; 113 Stat. 1047 et
seq.); and

(iii) the Earthquake Hazards Reduction
Act of 1977 (42 U.S.C. 7701 et seq.).

(C) The Edward Byrne Memorial State and
Local Law Enforcement Assistance Pro-
grams authorized under part E of title I of
the Omnibus Crime Control and Safe Streets
Act of 1968 (42 U.S.C. 3750 et seq.).

(D) The Public Safety and Community Po-
licing (COPS ON THE BEAT) Grant Program
authorized under part Q of title I of the Om-
nibus Crime Control and Safe Streets Act of
1968 (42 U.S.C. 3796dd et seq.).

(E) Grant programs under the Public
Health Service Act (42 U.S.C. 201 et seq.) re-
garding preparedness for bioterrorism and
other public health emergencies.

(F) The Emergency Response Assistance
Program authorized under section 1412 of the
Defense Against Weapons of Mass Destruc-
tion Act of 1996 (50 U.S.C. 2312).

SA 1132. Mr. LAUTENBERG (for him-
self and Mr. CORZINE) submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. RISK-BASED HOMELAND SECURITY
FUNDING.

Notwithstanding any other provision of
law (including any provision of title III of
this Act), all homeland security grants re-
lated to terrorism prevention and terrorism
preparedness shall be allocated based on an

assessment of risks, threats, and
vulnerabilities.
SA 1133. Mr. GREGG proposed an

amendment to the bill H.R. 2360, mak-
ing appropriations for the Department
of Homeland Security for the fiscal
year ending September 30, 2006, and for
other purposes; as follows:
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On page 81, line 22, strike ‘“‘For necessary”’
down through and including on line 4, page
82, and insert the following:

“For necessary expenses for programs au-
thorized by the Federal Fire Prevention and
Control Act of 1974 (156 U.S.C. 2201 et seq.),
$615,000,000, of which $500,000,000 shall be
available to carry out section 33 (15 U.S.C.
2229) an $115,000,000 shall be available to
carry out section 34 (15 U.S.C. 2229a) of such
Act, to remain available until September 30,
2007: Provided, That not to exceed 5 percent
of this amount shall be available for program
administration.”

SA 1134. Mr. LEVIN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

TITLE  —SCREENING MUNICIPAL
SOLID WASTE
SEC. . CERTIFICATION RELATIVE TO THE
~ SCREENING OF MUNICIPAL SOLID
WASTE TRANSPORTED INTO THE
UNITED STATES.

(a) DEFINITION.—In this section, the term
“municipal solid waste’’ includes sludge (as
defined in section 1004 of the Solid Waste
Disposal Act (42 U.S.C. 6903)).

(b) REPORTS TO CONGRESS.—Not later than
90 days after the date of enactment of this
section, the Bureau of Customs and Border
Protection shall submit a report to Congress
that—

(1) indicates whether the methodologies
and technologies used by the Bureau to
screen for and detect the presence of chem-
ical, nuclear, biological, and radiological
weapons in municipal solid waste are as ef-
fective as the methodologies and tech-
nologies used by the Bureau to screen for
such materials in other items of commerce
entering into the United States by commer-
cial motor vehicle transport; and

(2) if the methodologies and technologies
used to screen solid waste are less effective
than those used to screen other commercial
items, identifies the actions that the Bureau
will take to achieve the same level of effec-
tiveness in the screening of solid waste, in-
cluding the need for additional screening
technologies.

(¢c) IMPACT ON COMMERCIAL MOTOR VEHI-
CLES.—If the Bureau of Customs and Border
Protection fails to fully implement the ac-
tions described in subsection (b)(2) before the
earlier of 6 months after the date on which
the report is due under subsection (b) or 6
months after the date on which such report
is submitted, the Secretary shall deny entry
into the United States of any commercial
motor vehicle (as defined in section 31101(1)
of title 49, United States Code) carrying mu-
nicipal solid waste until the Secretary cer-
tifies to Congress that the methodologies
and technologies used by the Bureau to
screen for and detect the presence of chem-
ical, nuclear, biological, and radiological
weapons in such waste are as effective as the
methodologies and technologies used by the
Bureau to screen for such materials in other
items of commerce entering into the United
States by commercial motor vehicle trans-
port.

SA 1135. Mr. LEVIN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
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ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . (a)(1) There is established in the
Department of Homeland Security an Inter-
national Border Community Interoperable
Communications Demonstration Project (re-
ferred to in this section as ‘‘demonstration
project’) to address the interoperable com-
munications needs of police officers, fire-
fighters, emergency medical technicians, Na-
tional Guard, and other emergency response
providers, as defined in the Homeland Secu-
rity Act of 2002.

(2) The Secretary of Homeland Security
shall select no fewer than 4 communities to
participate in a demonstration project.

(3) No fewer than 2 of the communities se-
lected under paragraph (2) shall be located
on the northern border of the United States
and no few than 2 of the communities se-
lected under paragraph (2) shall be located
on the southern border of the United States.
The Secretary shall select sites along the
international borders that reflect a variety
of conditions, including at least one site
with at least 8,000,000 border crossings per
year, commercial activity of at least
$50,000,000,000 per year, and critical infra-
structure, such as bridges, railways, pipe-
lines, and water resources.

(b)(1) The Secretary of Homeland Security
shall distribute funds under this section to
each community participating in a dem-
onstration project under this section
through the State or States in which each
community is located.

(2) A State receiving funds under this sec-
tion shall make the funds available to the
local governments and emergency response
providers participating in a demonstration
project selected by the Secretary of Home-
land Security not later than 60 days after re-
ceiving funds.

(c) Not later than December 31, 2005, and
each year thereafter in which funds are ap-
propriated for a demonstration project, the
Secretary of Homeland Security shall pro-
vide to the Committee on Homeland Secu-
rity and Governmental Affairs of the Senate
and the Committee on Homeland Security of
the House of Representatives a report on the
demonstration projects under this section.

(d)(1)) Of the amounts appropriated by this
Act, $10,000,000 shall be for necessary ex-
penses to carry out this section.

(2) The amount appropriated by title IV
under the heading ‘“‘RESEARCH, DEVELOPMENT,
ACQUISITION, AND OPERATIONS’ is hereby re-
duced by $10,000,000.

SA 1136. Mr. CONRAD submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . (a) AVAILABILITY OF AMOUNT FOR
GRAND FORKS AIR WING BASE, NORTH DA-
KOTA.—Of the amount appropriated by title
II of this Act under the heading ‘‘BORDER
AND TRANSPORTATION SECURITY” under
the heading ‘‘AIR AND MARINE INTERDICTION,
OPERATIONS, MAINTENANCE, AND PROCURE-
MENT”’ and available for the Northern border
airwings, $2,000,000 may be available for the
Grand Forks Air Wing Base, North Dakota.

(b) REPORT ON ESTABLISHMENT OF AIR WING
BASE.—Not later than 90 days after the date
of the enactment of this Act, the Secretary
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of Homeland Security shall submit to Con-
gress a report on the establishment of Grand
Forks Air Wing Base as part of the Northern
border airwing system. The report shall set
forth an estimate of the cost of establish-
ment of the Grand Forks Air Wing Base, to-
gether with a proposed schedule for comple-
tion of the Grand Forks Air Wing Base.

SA 1137. Ms. COLLINS submitted an
amendment intended to be proposed by
her to the bill H.R. 2360, making appro-
priations for the Department of Home-
land Security for the fiscal year ending
September 30, 2006, and for other pur-
poses; which was ordered to lie on the
table; as follows:

On page 78, line 12, strike the period at the
end and insert the following: ‘‘: Provided fur-
ther, That funds made available under this
paragraph may be used for overtime costs as-
sociated with providing enhanced law en-
forcement operations in support of Federal
agencies for increased border security and
border crossing enforcement.”.

SA 1138. Mr. COLEMAN (for himself,
Mr. LEVIN, Mr. WYDEN, and Mr. AKAKA)
submitted an amendment intended to
be proposed by him to the bill H.R.
2360, making appropriations for the De-
partment of Homeland Security for the
fiscal year ending September 30, 2006,
and for other purposes; which was or-
dered to lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. PAYMENTS TO FEDERAL CONTRACTORS
WITH FEDERAL TAX DEBT.

The General Services Administration, in
conjunction with the Internal Revenue Serv-
ice and the Financial Management Service,
shall develop procedures to subject purchase
card payments to Federal contractors to the
Federal Payment Levy program.

SEC. 520. REPORTING OF AIR TRAVEL BY FED-
ERAL GOVERNMENT EMPLOYEES.

(a) ANNUAL REPORTS REQUIRED.—The Ad-
ministrator of the General Services shall
submit annually to the Committee on Home-
land Security and Governmental Affairs of
the Senate and the Committee on Govern-
ment Reform of the House of Representa-
tives a report on all first class and business
class travel by employees of each executive
agency undertaken at the expense of the
Federal Government.

(b) CONTENT.—The reports submitted pur-
suant to subsection (a) shall include, at a
minimum, with respect to each travel by
first class or business class—

(1) the names of each traveler;

(2) the date of travel;

(3) the points of origination and destina-
tion;

(4) the cost of the first class or business
class travel; and

(5) the cost difference between such travel
and travel by coach class.

(c) EXECUTIVE AGENCY DEFINED.—In this
section, the term ‘‘executive agency’ has the
meaning given such term in section 4 of the
Office of Federal Procurement Policy Act (41
U.S.C. 403).

SA 1139. Mr. SESSIONS (for himself
and Mr. HATCH) submitted an amend-
ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:
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On page 56, line 19, strike ‘“$124,620,000"’ and
insert ‘‘$123,620,000"".

At the appropriate place, insert the fol-
lowing:

SEC.  .(a) There are appropriated, out of
any money in the Treasury not otherwise ap-
propriated, for the Directorate of Border and
Transportation Security for the fiscal year
ending September 30, 2006, $1,000,000 for en-
tering information into the Immigration
Violators File of the National Crime Infor-
mation Center database about immigration
violators, including all aliens—

(1) against whom a final order of removal
has been issued;

(2) who have signed a voluntary departure
agreement;

(3) who have overstayed their authorized
period of stay; or

(4) whose visas have been revoked.

(b) The information described in sub-
section (a) shall be provided to the National
Crime Information Center and entered into
the Immigration Violators File regardless of
whether—

(1) the alien received notice of a final order
of removal;

(2) the alien has already been removed; or

(3) sufficient identifying information is
available regarding the alien.

SA 1140. Mr. SESSIONS (for himself
and Mr. HATCH) submitted an amend-
ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 56, strike line 19 and insert the fol-
lowing: ‘‘as authorized by law, $113,139,000:
Provided, That not to”’.

On page 57, line 1, strike ‘‘$146,322,000"" and
insert “$116,803,000"".

At the appropriate place, insert the fol-
lowing:

SEC. . TRAINING STATE AND LOCAL PER-
SONNEL TO PERFORM IMMIGRATION
FUNCTIONS.

(a) IN GENERAL.—There are appropriated,
out of any money in the Treasury not other-
wise appropriated, for the Department of
Homeland Security for the fiscal year ending
September 30, 2006, $40,000,000, of which—

(1) $20,000,000 may be used to facilitate
agreements under 287(g) of the Immigration
and Nationality Act (8 U.S.C. 1357(g)); and

(2) $20,000,000 may be used to reimburse
States and political subdivisions of any
State for expenses described in subsection
(©).

(b) ELIGIBLE RECIPIENTS.—Reimbursement
under subsection (a)(2) is limited to States
and political subdivisions of any State that—

(1) have entered into a written agreement
under section 287(g) of such Act under which
certain officers or employers are authorized
to perform certain functions of an immigra-
tion officer; and

(2) desire that such officers or employees
receive training from the Department of
Homeland Security in relation to such func-
tions.

(c) EXPENSE.—The expenses described in
this subsection are the actual and necessary
expenses incurred by the State or political
subdivision in support of the training de-
scribed in subsection (b)(2), including—

(1) costs related to travel and transpor-
tation to locations where training is pro-
vided, including mileage and related allow-
ances for the use of a privately owned auto-
mobile;

(2) subsistence payments, including lodg-
ing, meals, and other necessary expenses for
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the personal sustenance and comfort of a
person required to travel away from the per-
son’s regular post of duty in order to partici-
pate in the training;

(3) a per diem allowance paid instead of ac-
tual expenses for subsistence and fees or tips
to porters and stewards; and

(4) costs of securing temporary replace-
ments or personnel traveling to, and partici-
pating in, the training, including overtime
expenses.

SA 1141. Mr. SESSIONS submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

TITLE  —PROTECTION OF RAILROAD

CARRIERS AND MASS TRANSPORTATION

SEC. 01. SHORT TITLE.

This title may be cited as the ‘‘Railroad
Carriers and Mass Transportation Protection
Act of 2005,

SEC. 02. ATTACKS AGAINST RAILROAD CAR-

RIERS, PASSENGER VESSELS, AND
MASS TRANSPORTATION SYSTEMS.

(a) IN GENERAL.—Chapter 97 of title 18,
United States Code, is amended by striking
sections 1992 and 1993 and inserting the fol-
lowing:

“§11992. Terrorist attacks and other violence
against railroad carriers, passenger vessels,
and against mass transportation systems
on land, on water, or through the air
‘‘(a) GENERAL PROHIBITIONS.—Whoever, in a

circumstance described in subsection (c),

knowingly—

‘(1) wrecks, derails, sets fire to, or disables
railroad on-track equipment, a passenger
vessel, or a mass transportation vehicle;

‘“(2) with intent to endanger the safety of
any passenger or employee of a railroad car-
rier, passenger vessel, or mass transpor-
tation provider, or with a reckless disregard
for the safety of human life, and without pre-
viously obtaining the permission of the rail-
road carrier, mass transportation provider,
or owner of the passenger vessel—

““(A) places any biological agent or toxin,
destructive substance, or destructive device
in, upon, or near railroad on-track equip-
ment, a passenger vessel, or a mass transpor-
tation vehicle; or

‘(B) releases a hazardous material or a bio-
logical agent or toxin on or near the prop-
erty of a railroad carrier, owner of a pas-
senger vessel, or mass transportation pro-
vider;

““(3) sets fire to, undermines, makes un-
workable, unusable, or hazardous to work on
or use, or places any biological agent or
toxin, destructive substance, or destructive
device in, upon, or near any—

‘“(A) tunnel, bridge, viaduct, trestle, track,
electromagnetic guideway, signal, station,
depot, warehouse, terminal, or any other
way, structure, property, or appurtenance
used in the operation of, or in support of the
operation of, a railroad carrier, without pre-
viously obtaining the permission of the rail-
road carrier, and with intent to, or knowing
or having reason to know such activity
would likely, derail, disable, or wreck rail-
road on-track equipment;

‘(B) garage, terminal, structure, track,
electromagnetic guideway, supply, or facil-
ity used in the operation of, or in support of
the operation of, a mass transportation vehi-
cle, without previously obtaining the permis-
sion of the mass transportation provider, and
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with intent to, or knowing or having reason
to know such activity would likely, derail,
disable, or wreck a mass transportation vehi-
cle used, operated, or employed by a mass
transportation provider; or

“(C) structure, supply, or facility used in
the operation of, or in the support of the op-
eration of, a passenger vessel, without pre-
viously obtaining the permission of the
owner of the passenger vessel, and with in-
tent to, or knowing or having reason to
know that such activity would likely disable
or wreck a passenger vessel;

‘“(4) removes an appurtenance from, dam-
ages, or otherwise impairs the operation of a
railroad signal system or mass transpor-
tation signal or dispatching system, includ-
ing a train control system, centralized dis-
patching system, or highway-railroad grade
crossing warning signal, without authoriza-
tion from the rail carrier or mass transpor-
tation provider;

‘“(5) with intent to endanger the safety of
any passenger or employee of a railroad car-
rier, owner of a passenger vessel, or mass
transportation provider or with a reckless
disregard for the safety of human life, inter-
feres with, disables, or incapacitates any dis-
patcher, driver, captain, locomotive engi-
neer, railroad conductor, or other person
while the person is employed in dispatching,
operating, or maintaining railroad on-track
equipment, a passenger vessel, or a mass
transportation vehicle;

‘“(6) engages in conduct, including the use
of a dangerous weapon, with the intent to
cause death or serious bodily injury to any
person who is on the property of a railroad
carrier, owner of a passenger vessel, or mass
transportation provider that is used for rail-
road or mass transportation purposes;

“(T conveys false information, knowing
the information to be false, concerning an
attempt or alleged attempt that was made,
is being made, or is to be made, to engage in
a violation of this subsection; or

‘“(8) attempts, threatens, or conspires to
engage in any violation of any of paragraphs
(1) through (7),
shall be fined under this title, imprisoned
not more than 20 years, or both.

“(b) AGGRAVATED OFFENSE.—(1) Whoever
commits an offense under subsection (a) in a
circumstance in which—

‘“(A) the railroad on-track equipment, pas-
senger vessel, or mass transportation vehicle
was carrying a passenger or employee at the
time of the offense;

‘(B) the railroad on-track equipment, pas-
senger vessel, or mass transportation vehicle
was carrying high-level radioactive waste or
spent nuclear fuel at the time of the offense;

‘“(C) the railroad on-track equipment, pas-
senger vessel, or mass transportation vehicle
was carrying a hazardous material at the
time of the offense that—

‘“(i) was required to be placarded under
subpart F of part 172 of title 49, Code of Fed-
eral Regulations; and

‘(ii) is identified as class number 3, 4, 5,
6.1, or 8 and packing group I or packing
group II, or class number 1, 2, or 7 under the
hazardous materials table of section 172.101
of title 49, Code of Federal Regulations; or

‘(D) the offense results in the death of any
person,

shall be fined under this title, imprisoned for
any term of years or life, or both.

‘(2) The term of imprisonment for a viola-
tion described in paragraph (1)(B) shall be
not less than 30 years.

“(3) In the case of a violation described in
paragraph (1)(D), the offender shall be fined
under this title and imprisoned for a term of
years up to life or sentenced to death, in ac-
cordance with section 3591 of title 18, United
States Code.
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‘(c) CIRCUMSTANCES REQUIRED FOR OF-
FENSE.—A circumstance described in this
subsection is any of the following:

‘(1) Any of the conduct required for the of-
fense is, or, in the case of an attempt, threat,
or conspiracy to engage in conduct, the con-
duct required for the completed offense
would be, engaged in, on, against, or affect-
ing a mass transportation provider, owner of
a passenger vessel, or railroad carrier en-
gaged in or affecting interstate or foreign
commerce.

‘“(2) Any person who travels or commu-
nicates across a State line in order to com-
mit the offense, or transports materials
across a State line in aid of the commission
of the offense.

‘(d) NONAPPLICABILITY.—Subsection (a)
does not apply to the conduct with respect to
a destructive substance or destructive device
that is also classified under chapter 51 of
title 49 as a hazardous material in commerce
if the conduct—

‘(1) complies with chapter 51 of title 49 and
regulations, exemptions, approvals, and or-
ders issued under that chapter; or

‘“(2) constitutes a violation, other than a
criminal violation, of chapter 51 of title 49 or
a regulation or order issued under that chap-
ter.

‘‘(e) DEFINITIONS.—In this section—

‘(1) the term ‘biological agent’ has the
meaning given the term in section 178(1);

‘(2) the term ‘dangerous weapon’ means a
weapon, device, instrument, material, or
substance, animate or inanimate, that is
used for, or is readily capable of, causing
death or serious bodily injury, including a
pocket knife with a blade of less than 2%
inches in length and a box cutter;

‘“(3) the term ‘destructive device’ has the
meaning given the term in section 921(a)(4);

‘“(4) the term ‘destructive substance’
means an explosive substance, flammable
material, infernal machine, or other chem-
ical, mechanical, or radioactive device or
material, or matter of a combustible, con-
taminative, corrosive, or explosive nature,
except that the term ‘radioactive device’
does not include any radioactive device or
material used solely for medical, industrial,
research, or other peaceful purposes;

‘() the term ‘hazardous material’ has the
meaning given the term in section 5102(2) of
title 49;

‘(6) the term ‘high-level radioactive waste’
has the meaning given the term in section
2(12) of the Nuclear Waste Policy Act of 1982
(42 U.S.C. 10101(12));

“(7) the term ‘mass transportation’ has the
meaning given the term in section 5302(a)(7)
of title 49, except that the term includes
school bus, charter, and sightseeing trans-
portation;

‘“(8) the term ‘on-track equipment’ means
a carriage or other contrivance that runs on
rails or electromagnetic guideways;

‘“(9) the term ‘passenger vessel’ has the
meaning given the term in section 2101(22) of
title 46, United States Code, and includes a
small passenger vessel (as defined under sec-
tion 2101(35) of that title);

‘(10) the term ‘railroad on-track equip-
ment’ means a train, locomotive, tender,
motor unit, freight or passenger car, or other
on-track equipment used, operated, or em-
ployed by a railroad carrier;

‘‘(11) the term ‘railroad’ has the meaning
given the term in section 20102(1) of title 49;

‘(12) the term ‘railroad carrier’ has the
meaning given the term in section 20102(2) of
title 49;

‘“(13) the term ‘serious bodily injury’ has
the meaning given the term in section
1365(h)(3);

‘“(14) the term ‘spent nuclear fuel’ has the
meaning given the term in section 2(23) of
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the Nuclear Waste Policy Act of 1982 (42
U.S.C. 10101(23));

‘(15) the term ‘State’ has the meaning
given the term in section 2266(8);

‘(16) the term ‘toxin’ has the meaning
given the term in section 178(2); and

“(17) the term ‘vehicle’ means any carriage
or other contrivance used, or capable of
being used, as a means of transportation on
land, on water, or through the air.”.

(b) CONFORMING AMENDMENTS.—

(1) TABLE OF SECTIONS.—The table of sec-
tions at the beginning of chapter 97 of title
18, United States Code, is amended—

(A) by striking “‘RAILROADS” in the chap-
ter heading and inserting ‘RAILROAD CAR-
RIERS AND MASS TRANSPORTATION SYS-
TEMS ON LAND, ON WATER, OR THROUGH
THE AIR”’;

(B) by striking the items relating to sec-
tions 1992 and 1993; and

(C) by inserting after the item relating to
section 1991 the following:
¢“1992. Terrorist attacks and other violence

against railroad carriers, pas-
senger vessels, and against
mass transportation systems on
land, on water, or through the
air.”.

(2) TABLE OF CHAPTERS.—The table of chap-
ters at the beginning of part I of title 18,
United States Code, is amended by striking
the item relating to chapter 97 and inserting
the following:

“97. Railroad carriers and mass
transportation systems on land, on

water, or through the air ................ 1991°°.

(3) CONFORMING AMENDMENTS.—Title 18,
United States Code, is amended—

(A) in section 2332b(g)(5)(B)(i), by striking
¢1992 (relating to wrecking trains), 1993 (re-
lating to terrorist attacks and other acts of
violence against mass transportation sys-
tems),” and inserting ‘1992 (relating to ter-
rorist attacks and other acts of violence
against railroad carriers and against mass
transportation systems on land, on water, or
through the air),”’;

(B) in section 2339A, by striking ¢1993,”’;
and

(C) in section 2516(1)(c) by striking 1992
(relating to wrecking trains),” and inserting
¢1992 (relating to terrorist attacks and other
acts of violence against railroad carriers and
against mass transportation systems on
land, on water, or through the air),”.

SA 1142. Ms. COLLINS (for herself,
Mr. LIEBERMAN, Mr. DEWINE, Mr.
COBURN, Mr. AKAKA, Mr. CARPER, Mr.
SALAZAR, Mr. COLEMAN, Mr. VOINOVICH,
Mr. REED, Mr. BINGAMAN, and Mr. HAR-
KIN) proposed an amendment to the bill
H.R. 2360, making appropriations for
the Department of Homeland Security
for the fiscal year ending September 30,
2006, and for other purposes; as follows:

At the end of the bill, add the following:

TITLE VI—HOMELAND SECURITY GRANT
ENHANCEMENT
SEC. 601. SHORT TITLE.

This title may be cited as the ‘Homeland
Security Grant Enhancement Act of 2005.
SEC. 602. INTERAGENCY COMMITTEE TO COORDI-

NATE AND STREAMLINE HOMELAND
SECURITY GRANT PROGRAMS.

(a) IN GENERAL.—Title VIII of the Home-
land Security Act of 2002 (6 U.S.C. 361 et seq.)
is amended by inserting after section 801 the
following:

“SEC. 802. INTERAGENCY COMMITTEE TO CO-

ORDINATE AND STREAMLINE HOME-
LAND SECURITY GRANT PROGRAMS.

‘‘(a) ESTABLISHMENT.—
‘(1) IN GENERAL.—Consistent with section
871, the Secretary, in coordination with the
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Attorney General, the Secretary of Health
and Human Services, the Secretary of Trans-
portation, the Administrator of the Environ-
mental Protection Agency, and other agen-
cies providing assistance for emergency re-
sponse provider preparedness, as identified
by the President, shall establish the Inter-
agency Committee to Coordinate and
Streamline Homeland Security Grant Pro-
grams (referred to in this subtitle as the
‘Interagency Committee’).

‘“(2) CoMPOSITION.—The Interagency Com-
mittee shall be composed of—

“(A) at least 2 representatives of the De-
partment, including a representative of the
United States Fire Administration;

“(B) a representative of the Department of
Health and Human Services;

‘“(C) a representative of the Department of
Transportation;

‘(D) a representative of the Department of
Justice;

‘“(E) a representative of the Environmental
Protection Agency;

“(F) at least 2 State Governors, or their
designees, or other local or tribal officials;
and

‘(G) a representative of any other depart-
ment or agency determined to be necessary
by the President.

““(3) RESPONSIBILITIES.—The
Committee shall—

““(A) provide any findings to the Informa-
tion Clearinghouse established under section
801(c);

‘(B) consult with State and local govern-
ments and emergency response providers re-
garding their homeland security needs and
capabilities;

‘“(C) advise the Secretary on the develop-
ment of performance measures for homeland
security and other first responder assistance
programs;

‘(D) compile a list of homeland security
and other first responder assistance pro-
grams;

‘“(E) not later than 1 year after the date of
enactment of the Homeland Security Grant
Enhancement Act of 2005—

‘(i) develop a proposal to coordinate, to
the maximum extent practicable, the plan-
ning, reporting, application, and other guid-
ance documents contained in homeland secu-
rity assistance programs to—

‘“(I) eliminate all redundant and duplica-
tive requirements and onerous application
and ongoing reporting requirements;

‘“(IT) ensure accountability of the programs
to the intended purposes of such programs;

‘“(IIT) coordinate expenditures of grant
funds to avoid duplicative or inconsistent
purchases; and

‘(IV) make the programs as user friendly
as possible for applicants, including reducing
lapsed time between grant applications, deci-
sions and payments, easing fund matching
requirements, and improving application
guidance; and

‘‘(ii) submit the proposal developed under
clause (i) to—

‘“(I) the President;

“(IT) the Committee on Homeland Security
and Governmental Affairs of the Senate; and

‘“(III) the Committee on Homeland Secu-
rity of the House of Representatives; and

‘“(F') otherwise promote the coordination of
homeland security grant programs through-
out the Federal government.

‘“(b) ADMINISTRATION.—The Department
shall provide administrative support to the
Interagency Committee, which shall in-
clude—

‘(1) scheduling meetings;

‘“(2) preparing agenda;

‘(3) maintaining minutes and records; and

‘“(4) producing reports.

Interagency
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‘‘(c) CHAIRPERSON.—The Secretary shall
designate a chairperson of the Interagency
Committee.

‘(d) MEETINGS.—The Interagency Com-
mittee shall meet—

‘(1) at the call of the Secretary; or

‘(2) not less frequently than once every
month.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of contents for the Home-
land Security Act of 2002 (6 U.S.C. 101 et seq.)
is amended by inserting after the item relat-
ing to section 801 the following:

“Sec. 802. Interagency Committee to Coordi-
nate and Streamline Homeland

Security Grant Programs.”’.
SEC. 603. STREAMLINING FEDERAL HOMELAND
SECURITY GRANT ADMINISTRATION.

(a) DIRECTOR OF STATE AND LOCAL GOVERN-
MENT COORDINATION AND PREPAREDNESS.—
Section 801(a) of the Homeland Security Act
of 2002 (6 U.S.C. 361(a)) is amended to read as
follows:

‘‘(a) ESTABLISHMENT.—

‘(1 IN GENERAL.—There is established
within the Office of the Secretary the Office
for State and Local Government Coordina-
tion and Preparedness, which shall oversee
and coordinate departmental programs for,
and relationships with, State and local gov-
ernments.

‘(2) EXECUTIVE DIRECTOR.—The Office es-
tablished under paragraph (1) shall be headed
by the Executive Director of State and Local
Government Coordination and Preparedness,
who shall be appointed by the President, by
and with the advice and consent of the Sen-
ate.”.

(b) OFFICE FOR DOMESTIC PREPAREDNESS.—
The Homeland Security Act of 2002 (6 U.S.C.
101 et seq.) is amended—

(1) by redesignating section 430 as section
803 and transferring that section to the end
of subtitle A of title VIII, as amended by sec-
tion 602; and

(2) in section 803, as redesignated by para-
graph (1)—

(A) in subsection (a), by striking ‘‘the Di-
rectorate of Border and Transportation Se-
curity” and inserting ‘‘the Office for State
and Local Government Coordination and
Preparedness’’;

(B) in subsection (b), by striking ‘‘who
shall be appointed by the President’ and all
that follows and inserting ‘‘who shall report
directly to the Executive Director of State
and Local Government Coordination and
Preparedness.”’; and

(C) in subsection (¢c)—

(i) in paragraph (7)—

(I) by striking ‘‘other”
‘“‘the’’; and

(IT) by striking ‘‘consistent with the mis-
sion and functions of the Directorate’’;

(ii) in paragraph (8)—

(I) by inserting ‘‘carrying out”
‘“‘those elements’’; and

(IT) by striking ‘‘and’’ at the end;

(iii) in paragraph (9), by striking the period
at the end and inserting ¢‘; and’’; and

(iv) by adding at the end the following:

‘(10) managing the Homeland Security In-
formation Clearinghouse established under
section 801(c).”.

(c) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) TABLE OF CONTENTS.—The table of con-
tents for the Homeland Security Act of 2002
(6 U.S.C. 101 et seq.) is amended—

(A) by striking the item relating to section
430;

(B) by amending the item relating to sec-
tion 801 to read as follows:

‘“Sec. 801. Office of State and Local Govern-
ment Coordination and Pre-
paredness.’’;

and inserting

before

and
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(C) by inserting after the item relating to
section 802, as added by this title, the fol-
lowing:

‘“Sec. 803. Office for Domestic Prepared-
ness.”’.

(2) SECTION HEADING.—Section 801 of the
Homeland Security Act of 2002 (6 U.S.C. 361)
is amended by striking the section heading
and inserting the following:

“SEC. 801. OFFICE OF STATE AND LOCAL GOV-
ERNMENT COORDINATION AND PRE-
PAREDNESS.”.

(d) ESTABLISHMENT OF HOMELAND SECURITY
INFORMATION CLEARINGHOUSE.—Section 801 of
the Homeland Security Act of 2002 (6 U.S.C.
361), as amended by subsection (a), is further
amended by adding at the end the following:

‘(c) HOMELAND SECURITY INFORMATION
CLEARINGHOUSE.—

‘(1) ESTABLISHMENT.—There is established
within the Office for State and Local Gov-
ernment Coordination and Preparedness a
Homeland Security Information Clearing-
house (referred to in this section as the
‘Clearinghouse’), which shall assist States,
local governments, and emergency response
providers in accordance with paragraphs (2)
through (6).

‘“(2) HOMELAND SECURITY GRANT INFORMA-
TION.—The Clearinghouse shall create a new
website or enhance an existing website, es-
tablish a toll-free number, and produce a sin-
gle publication that each contain informa-
tion regarding the homeland security grant
programs administered by the Department.

¢“(3) TECHNICAL ASSISTANCE.—The Clearing-

house, in consultation with the Interagency
Committee established under section 802,
shall provide information regarding tech-
nical assistance provided by any Federal
agency to States and local governments re-
lating to homeland security matters, includ-
ing templates for conducting threat analyses
and vulnerability assessments.

‘“(4) BEST PRACTICES.—The Clearinghouse
shall work with States, local governments,
emergency response providers, the National
Domestic Preparedness Consortium, the Na-
tional Memorial Institute for the Prevention
of Terrorism, and private organizations to
gather, validate, and disseminate informa-
tion regarding successful State and local
homeland security programs and practices.

*“(5) USE OF FEDERAL FUNDS.—The Clearing-
house shall compile information regarding
equipment, training, and other services that
can be purchased with Federal funds pro-
vided under homeland security grant pro-
grams and make such information, and infor-
mation regarding voluntary standards of
training, equipment, and exercises, available
to States, local governments, and emergency
response providers.

‘(6) OTHER INFORMATION.—The Clearing-
house shall provide States, local govern-
ments, and emergency response providers
with any other information that the Sec-
retary determines necessary.”’.

SEC. 604. ESSENTIAL CAPABILITIES FOR FIRST
RESPONDERS AND THREAT-BASED
HOMELAND SECURITY GRANT PRO-
GRAM.

(a) IN GENERAL.—The Homeland Security
Act of 2002 (6 U.S.C. 101 et seq.) is amended
by adding at the end the following:

“TITLE XVIII—ESSENTIAL CAPABILITIES
FOR FIRST RESPONDERS AND THREAT-
BASED HOMELAND SECURITY GRANT
PROGRAM

“SEC. 1801. DEFINITIONS.

“In this title, the following definitions
shall apply:

‘(1) DIRECTLY ELIGIBLE TRIBE.—The term
‘directly eligible tribe’ means—

‘““(A) any Indian tribe, as that term is de-
fined in section 4(e) of the Indian Self-Deter-
mination and Education Assistance Act (256
U.S.C. 450b(e)), that—
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‘(i) is located in the continental United
States;

“(ii) operates a law enforcement or emer-
gency response agency with the capacity to
respond to calls for law enforcement or
emergency services;

¢“(iii) is located—

‘I) on, or within 10 miles of, an inter-
national border or a coastline bordering an
ocean or international waters;

‘“(IT) within 5 miles of critical infrastruc-
ture or having critical infrastructure within
its territory; or

‘(III) within or contiguous to 1 of the 50
largest metropolitan statistical areas in the
United States; and

‘“(iv) certifies to the Secretary that a State
or eligible metropolitan region is not mak-
ing funds distributed under this title avail-
able to the Indian tribe or consortium of In-
dian tribes for the purpose for which the In-
dian tribe or consortium of Indian tribes is
seeking grant funds; and

‘(B) a consortium of Indian tribes if each
tribe satisfies the requirements of subpara-
graph (A).

‘(2) ELIGIBLE METROPOLITAN REGION.—The
term ‘eligible metropolitan region’ means
the following:

‘“(A) IN GENERAL.—A combination of 2 or
more incorporated municipalities, counties,
parishes, or Indian tribes within a metropoli-
tan region that includes the city in that
metropolitan region with the largest popu-
lation. Such eligible metropolitan region
may include additional local governments
outside the metropolitan region that are
likely to be affected by, or be called upon to
respond to, a terrorist attack or other cata-
strophic event within the metropolitan re-
gion.

“(B) OTHER COMBINATIONS.—Any other
combination of contiguous Ilocal govern-
ments that are formally certified by the Sec-
retary as an eligible metropolitan region for
purposes of this title with the consent of the
State or States in which such local govern-
ments are located.

‘(3) ESSENTIAL CAPABILITIES.—The term
‘essential capabilities’ means the levels,
availability, and competence of emergency
personnel, planning, training, and equipment
across a variety of disciplines needed to ef-
fectively and efficiently prevent, prepare for,
and respond to threatened or actual domes-
tic terrorist attacks and other catastrophic
events.

‘“(4) INDIAN TRIBE.—The term ‘Indian tribe’
means an entity described under section
2(10)(B).

“(5) METROPOLITAN REGION.—The
‘metropolitan region’ means—

“(A) any of the 100 largest metropolitan
statistical areas in the United States, as de-
fined by the Office of Management and Budg-
et; or

“(B) any combined statistical area, as de-
fined by the Office of Management and Budg-
et, of which any metropolitan statistical
area covered by subparagraph (A) is a part.

‘“(6) POPULATION.—The term ‘population’
means population according to the most re-
cent United States census population esti-
mates available at the start of the relevant
fiscal year.

“(T) POPULATION DENSITY.—The term ‘popu-
lation density’ means population divided by
land area in square miles.

¢“(8) SLIDING SCALE BASELINE ALLOCATION.—
The term ‘sliding scale baseline allocation’
means 0.001 multiplied by the sum of—

‘““(A) the value of a State’s population rel-
ative to that of the most populous of the 50
States of the United States, where the popu-
lation of such States has been normalized to
a maximum value of 100; and

‘(B) one-fourth of the value of a State’s
population density relative to that of the
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most densely populated of the 50 States of
the United States, where the population den-
sity of such States has been normalized to a
maximum value of 100.

‘(9) THREAT-BASED HOMELAND SECURITY
GRANT PROGRAM.—The term ‘Threat-Based
Homeland Security Grant Program’ means
the program established under section 1804.
“SEC. 1802. PRESERVATION OF PRE-9/11 GRANT

PROGRAMS FOR TRADITIONAL
FIRST RESPONDER MISSIONS.

‘‘(a) IN GENERAL.—This title shall not be
construed to affect any authority to award
grants under any Federal grant program list-
ed under subsection (b), which existed on
September 10, 2001, to enhance traditional
missions of State and local law enforcement,
firefighters, ports, emergency medical serv-
ices, or public health missions.

“(b) PROGRAMS NOT AFFECTED.—The pro-
grams referred to in subsection (a) are the
following:

‘(1 The Firefighter Assistance Program
authorized under section 33 of the Federal
Fire Prevention and Control Act of 1974 (15
U.S.C. 2229) and programs under section 34 of
that Act (156 U.S.C. 2229a).

‘(2) All grant programs authorized under
the Robert T. Stafford Disaster Relief and
Emergency Assistance Act (42 U.S.C. 5121 et
seq.), including the Emergency Management
Performance Grant Program and the Urban
Search and Rescue Grant program.

‘(3) The Justice Assistance Grants author-
ized under part E of title I of the Omnibus
Crime Control and Safe Streets Act of 1968
(42 U.S.C. 3750 et seq.) (commonly known as
the Edward Byrne Memorial State and Local
Law Enforcement Assistance Programs).

‘“(4) The Public Safety and Community Po-
licing (COPS ON THE BEAT) Grant Program
authorized under part Q of title I of the Om-
nibus Crime Control and Safe Streets Act of
1968 (42 U.S.C. 3796dd et seq.).

‘(6) Grant programs under the Public
Health Service Act regarding preparedness
for bioterrorism and other public health
emergencies and the Emergency Response
Assistance Program authorized under sec-
tion 1412 of the Defense Against Weapons of
Mass Destruction Act of 1996 (560 U.S.C. 2312).
“SEC. 1803. ESSENTIAL CAPABILITIES FOR FIRST

RESPONDERS.

‘‘(a) ESTABLISHMENT OF ESSENTIAL CAPA-
BILITIES.—

‘(1 IN GENERAL.—Building upon the na-
tional preparedness guidance issued by the
Secretary, the Secretary shall establish
clearly defined essential capabilities for
State and local governments, in consultation
with—

“‘(A) the Task Force on Essential Capabili-
ties for First Responders established under
subsection (d);

‘(B) the Under Secretaries for Emergency
Preparedness and Response (including rep-
resentatives of the United States Fire Ad-
ministration), Border and Transportation
Security, Information Analysis and Infra-
structure Protection, and Science and Tech-
nology, and the Executive Director of the Of-
fice for State and Local Government Coordi-
nation and Preparedness;

‘(C) the Secretary of Health and Human
Services;

‘(D) other appropriate Federal agencies;

‘“‘(E) State and local emergency response
providers;

‘“(F') State and local officials; and

“(G) consensus-based standard making or-
ganizations responsible for setting standards
relevant to the first responder community.

‘‘(2) DEADLINES.—The Secretary shall—

‘“(A) establish essential capabilities under
paragraph (1) within 30 days after receipt of
the first report under subsection (d)(3); and
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‘(B) regularly update such essential capa-
bilities as necessary, but not less than every
3 years.

‘“(3) PROVISION OF ESSENTIAL CAPABILI-
TIES.—The Secretary shall ensure that a de-
tailed description of the essential capabili-
ties established under paragraph (1) is pro-
vided promptly to the States and to Con-
gress. The States shall make the description
of the essential capabilities available as ap-
propriate to local governments within their
jurisdictions.

““(b) OBJECTIVES.—The Secretary shall en-
sure that essential capabilities established
under subsection (a)(1) meet the following
objectives:

‘(1) SPECIFICITY.—The determination of es-
sential capabilities shall describe specifi-
cally the training, planning, personnel, and
equipment that different types of commu-
nities in the Nation should possess, or to
which they should have access, in order to
meet the Department’s goals for prepared-
ness based upon—

‘“(A) the national preparedness goal, the
target capabilities list, and the national pre-
paredness guidance;

‘(B) the most current risk assessment
available by the Directorate for Information
Analysis and Infrastructure Protection of
the threats of terrorism against the United
States;

“(C) the risks faced by different types of
communities, including communities of var-
ious sizes, geographies, and other distin-
guishing characteristics; and

‘(D) the principles of regional coordina-
tion and mutual aid among State and local
governments.

‘(2) FLEXIBILITY.—The establishment of es-
sential capabilities shall be sufficiently
flexible to allow State and local government
officials to set priorities based on local or re-
gional needs, while reaching nationally de-
termined preparedness levels within a speci-
fied time period.

‘(3) MEASURABILITY.—The establishment of
essential capabilities shall be designed to en-
able measurement of progress toward spe-
cific terrorism preparedness goals.

‘“(4) COMPREHENSIVENESS.—The determina-
tion of essential capabilities shall be made
within the context of a comprehensive State
emergency management system.

““(c) FACTORS T0O BE CONSIDERED.—In estab-
lishing essential capabilities for different
types of communities under subsection
(a)(1), the Secretary specifically shall con-
sider the variables of threat, vulnerability,
and consequences with respect to population
(including transient commuting and tourist
populations), areas of high population den-
sity, critical infrastructure, coastline, and
international borders. Such consideration
shall be based upon the most current risk as-
sessment available by the Directorate for In-
formation Analysis and Infrastructure Pro-
tection of the threats of terrorism against
the United States and the needs described in
the national preparedness guidance and the
target capabilities list.

‘‘(d) TASK FORCE ON ESSENTIAL CAPABILI-
TIES FOR FIRST RESPONDERS.—

(1) ESTABLISHMENT.—

““(A) IN GENERAL.—To assist the Secretary
in establishing essential capabilities under
subsection (a)(1), the Secretary shall estab-
lish an advisory body under section 871(a)
not later than 60 days after the date of en-
actment of this section, which shall be
known as the Task Force on Essential Capa-
bilities for First Responders.

‘(B) TERMINATION.—Notwithstanding sec-
tion 871(b), the Task Force shall terminate 5
years after the date of its establishment, un-
less the Secretary makes a written deter-
mination to extend the Task Force to a spec-
ified date, which shall not be more than 5
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years after the date on which such deter-
mination is made. The Secretary may make
any number of subsequent extensions con-
sistent with this subsection.

‘“(2) PUBLIC COMMENT.—Not later than 90
days after the date of enactment of this sec-
tion, the Task Force shall solicit comment
on the establishment of essential capabili-
ties for State and local government pre-
paredness.

““(3) REPORT.—

‘“(A) IN GENERAL.—Not later than 9 months
after the establishment of the Task Force by
the Secretary, and every 3 years thereafter,
the Task Force shall submit to the Secretary
a report on its recommendations for essen-
tial capabilities for preparedness for ter-
rorism.

‘“(B) CONTENTS.—Each report shall—

‘(i) provide a thorough assessment of the
national preparedness guidance and target
capabilities list and recommendations for re-
visions;

‘‘(i1) include a priority ranking of essential
capabilities in order to provide guidance to
the Secretary and to Congress on deter-
mining the appropriate allocation of, and
funding levels for, first responder needs;

‘“(iii) set forth a methodology by which
any State or local government will be able to
determine the extent to which it possesses or
has access to the essential capabilities that
States and local governments having similar
risks should obtain; and

‘“(iv) describe the availability of national
voluntary consensus standards, and whether
there is a need for new national voluntary
consensus standards, with respect to first re-
sponder training and equipment.

““(C) COMPREHENSIVENESS.—The Task Force
shall ensure that, when recommending essen-
tial capabilities for terrorism preparedness,
such recommendations are made within the
context of a comprehensive State emergency
management system.

‘‘(4) MEMBERSHIP.—

‘“(A) IN GENERAL.—The Task Force shall
consist of 256 members appointed by the Sec-
retary, and shall, to the extent practicable,
represent a geographic and substantive cross
section of first responder disciplines from
the State and local government levels, in-
cluding as appropriate—

‘“(i) members selected from the emergency
response field, including fire service and law
enforcement, hazardous materials response,
emergency medical services, and emergency
management personnel;

‘“(ii) health scientists, emergency and in-
patient medical providers, and public health
professionals, including experts in emer-
gency health care response to chemical, bio-
logical, radiological, and nuclear terrorism,
and experts in providing mental health care
during emergency response operations;

‘“(iii) experts from Federal, State, and
local governments, and the private sector,
representing standards-setting organiza-
tions, including representatives from the
voluntary consensus codes and standards de-
velopment community, particularly those
with expertise in first responder disciplines;
and

‘“(iv) State and local officials with exper-
tise in terrorism preparedness and other
emergency preparedness.

“(B) COORDINATION WITH THE DEPARTMENT
OF HEALTH AND HUMAN SERVICES.—In the se-
lection of members of the Task Force who
are health professionals, including emer-
gency medical professionals, the Secretary
shall coordinate the selection with the Sec-
retary of Health and Human Services.

‘“(C) EX OFFICIO MEMBERS.—The Secretary
shall designate 1 or more officers of the De-
partment to serve as ex officio members of
the Task Force. One of the ex officio mem-
bers from the Department shall be the des-
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ignated officer of the Federal Government
for purposes of subsection (e) of section 10 of
the Federal Advisory Committee Act (b
U.S.C. App.).

“(6) APPLICABILITY OF FEDERAL ADVISORY
COMMITTEE ACT.—Notwithstanding section
871(a), the Federal Advisory Committee Act
(6 U.S.C. App.), including subsections (a), (b),
and (d) of section 10 of the Federal Advisory
Committee Act, and section 552b(c) of title 5,
United States Code, shall apply to the Task
Force.

“SEC. 1804. THREAT-BASED HOMELAND SECURITY
GRANT PROGRAM.

‘‘(a) ESTABLISHMENT.—

‘(1) IN GENERAL.—There is established the
Threat-Based Homeland Security Grant Pro-
gram, which includes—

“(A) formula-based grants for State and
local programs administered by the Office of
State and Local Government Coordination
and Preparedness, including the State Home-
land Security Grant Program, and the Law
Enforcement Terrorism Prevention Program
under section 1014 of the USA PATRIOT ACT
(42 U.S.C. 3714);

‘“(B) discretionary grants for State and
local programs administered by the Office of
State and Local Government Coordination
and Preparedness for use in high-threat,
high-density urban areas, including the
Urban Area Security Initiative Program; and

‘“(C) any successor program to any pro-
gram described in subparagraph (A) or (B).

‘“(2) GRANTS AUTHORIZED.—The Secretary
may award grants to States and eligible met-
ropolitan regions under the Threat-Based
Homeland Security Grant Program to en-
hance homeland security.

‘(3) RELATIONSHIP TO OTHER LAWS.—The
Threat-Based Homeland Security Grant Pro-
gram shall be deemed to satisfy the require-
ments of section 1014 of the USA PATRIOT
ACT (42 U.S.C. 3714). The allocation of grants
authorized under this section shall be gov-
erned by the terms of this section and not by
any other provision of law.

‘“(b) USE OF FUNDS.—

‘(1) IN GENERAL.—Grants awarded under
this section—

“‘(A) shall be used to address homeland se-
curity matters related to acts of terrorism
or catastrophic events, related capacity
building, or otherwise addressing shortfalls
in essential capabilities; and

‘‘(B) shall not be used to supplant ongoing
emergency response expenses or general pro-
tective measures.

‘(2) ALLOWABLE USES.—Grants awarded
under this section may be used to achieve es-
sential capabilities through—

““(A) developing State or regional plans or
risk assessments (including the development
of the homeland security plan under sub-
section (e)) to respond to terrorist attacks or
other catastrophic events and community
wide plans for responding to terrorist or cat-
astrophic events that are coordinated with
the capacities of applicable Federal, State,
and local governments, emergency response
providers, and State and local government
health agencies;

‘“(B) developing State, regional, or local
mutual aid agreements;

‘(C) purchasing, upgrading, storing, or
maintaining equipment based on State and
local needs as identified under a State home-
land security plan, consistent with essential
capability needs;

‘(D) conducting exercises to strengthen
emergency preparedness of State and local
first responders including law enforcement,
firefighting personnel, and emergency med-
ical service workers, and other emergency
responders identified in a State homeland se-
curity plan;

‘“(E) paying for expenses relating to—
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‘(i) overtime regarding training activities
consistent with the goals outlined in a State
homeland security plan; and

‘‘(ii) as determined by the Secretary, over-
time activities relating to an increase in the
threat level under the Homeland Security
Advisory System;

‘“(F) promoting training relating to home-
land security preparedness including—

‘(i) emergency preparedness responses to a
use or threatened use of a weapon of mass
destruction; and

‘‘(ii) training in the use of equipment, in-
cluding detection, monitoring, and decon-
tamination equipment, and personal protec-
tive gear;

‘“(G) conducting any activity permitted
under the Law Enforcement Terrorism Pre-
vention Grant Program under section 1014 of
the USA PATRIOT ACT (42 U.S.C. 3714); and

‘“(H) any other activity relating to achiev-
ing essential capabilities approved by the
Secretary.

‘(3) PROHIBITED USES.—Grants awarded
under this section may not be used to con-
struct buildings or other physical facilities,
except those described in section 611 of the
Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5196) and ap-
proved by the Secretary in the homeland se-
curity plan certified under subsection (e), or
to acquire land.

‘‘(c) EQUIPMENT STANDARDS.—If an appli-
cant for a grant under this section proposes
to upgrade or purchase, with assistance pro-
vided under the grant, new equipment or sys-
tems that do not meet or exceed any applica-
ble national voluntary consensus standards
established by the Secretary under section
1807(a), the applicant shall include in the ap-
plication an explanation of why such equip-
ment or systems will serve the needs of the
applicant better than equipment or systems
that meet or exceed such standards.

¢(d) APPLICATION.—

‘(1) STATES.—

““(A) SUBMISSION.—A State may apply for a
grant under this section by submitting to
the Secretary an application detailing how
requested funds would be used to achieve es-
sential capabilities and containing such
other information the Secretary may reason-
ably require.

‘“(B) REVISIONS.—A State may revise a
homeland security plan certified under sub-
section (e) at the time an application is sub-
mitted under subparagraph (A) after receiv-
ing approval from the Secretary.

“(C) APPROVAL.—The Secretary shall not
award a grant under this section unless—

‘(i) the State submitting the application
has previously submitted a homeland secu-
rity plan meeting the requirements of sub-
section (e); and

‘“(ii) the Secretary finds that the report
submitted by the recipient under subsection
(g) demonstrates significant progress toward
achieving essential capabilities and meeting
the goals in the homeland security plan of
the State.

‘(D) RELEASE OF FUNDS.—The Secretary
shall release grant funds to States with ap-
proved plans after the approval of an applica-
tion submitted under this paragraph.

¢(2) ELIGIBLE METROPOLITAN REGIONS.—

“(A) SUBMISSION.—An eligible metropoli-
tan region may apply for a grant under this
section by submitting an application
through the Governor of each State within
which any part of the relevant metropolitan
region is located.

‘“(B) CONTENTS.—An application under this
paragraph shall include—

‘(i) a description of how requested funds
would be used to achieve essential capabili-
ties;

‘‘(ii) an explanation of how the proposed
use of funds would be consistent with the
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homeland security plans of all relevant
States;

“‘(iii) a geographic description of the eligi-
ble metropolitan region, including a list of
all local governments participating in the
application;

‘“(iv) an explanation of how the applicant
intends to expend funds under the grant, to
administer such funds, and to allocate such
funds among the participating local govern-
ments;

““(v) if not all of the incorporated munici-
palities, counties, parishes, or Indian tribes
in a metropolitan region are participating in
the application, or if additional local govern-
ments outside the metropolitan region are
participating, an explanation of why the eli-
gible metropolitan region, as constituted, is
an appropriate unit to receive grants to pre-
vent, prepare for, and respond to acts of ter-
rorism and other catastrophic events; and

‘‘(vi) such other information the Secretary
may reasonably require.

““(C) STATE REVIEW AND SUBMISSION.—

‘(i) IN GENERAL.—To0 ensure consistency
with State homeland security plans, an eligi-
ble metropolitan region or a directly eligible
tribe applying for a grant under this para-
graph shall submit its application to each
State within which any part of the eligible
metropolitan region or directly eligible tribe
is located for review before submission of
such application to the Secretary.

‘“(ii) DEADLINE.—Not later than 30 days
after receiving an application from an eligi-
ble metropolitan region or directly eligible
tribe, each such State shall transmit the ap-
plication to the Secretary.

‘‘(iii) STATE DISAGREEMENT.—If the Gov-
ernor of any such State determines that a re-
gional or tribal application is inconsistent
with the State homeland security plan of
that State, or otherwise does not support the
application, the Governor shall—

‘“(I) notify the Secretary, in writing, of
that fact; and

‘“(IT) provide an explanation of the reasons
for not supporting the application at the
time of transmission of the application.

‘‘(e) HOMELAND SECURITY PLAN.—

‘(1) IN GENERAL.—A State applying for a
grant under this section shall have a 3-year
State homeland security plan (referred to in
this subsection as the ‘plan’) to respond to
terrorist attacks and other catastrophic
events that has been approved by the Sec-
retary.

““(2) CONTENTS.—The plan shall contain—

‘“(A) a 3-year strategy to—

‘“(i) ensure that the funds allocated to
local governments are used exclusively to
meet the needs and capabilities described
under paragraph (3)(C);

‘(ii) provide for interoperable communica-
tions;

‘‘(iii) provide for local coordination of re-
sponse and recovery efforts, including proce-
dures for effective incident command in con-
formance with the National Incident Man-
agement System;

‘“(iv) ensure that first responders and other
emergency personnel have adequate training
and appropriate equipment for the threats
that may occur;

“(v) provide for improved coordination and
collaboration among law enforcement, fire,
and public health authorities at Federal,
State, local, and tribal government levels;

‘“(vi) coordinate emergency response and
public health plans;

‘“(vii) mitigate risks to critical infrastruc-
ture that may be vulnerable to terrorist at-
tacks;

‘“(viii) promote regional coordination
among contiguous local governments;

‘“(ix) identify necessary protective meas-
ures by private owners of critical infrastruc-
ture;
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‘“‘(x) promote orderly evacuation proce-
dures when necessary;

‘‘(xi) ensure support from the public health
community for measures needed to prevent,
detect, and treat bioterrorism, and radio-
logical and chemical incidents;

‘‘(xii) increase the number of local jurisdic-
tions participating in local and statewide ex-
ercises; and

‘(xiii) meet preparedness goals as deter-
mined by the Secretary;

‘“(B) objective measures for assessing the
extent to which the goals and objectives set
forth in paragraph (A) have been achieved;

¢“(C) priorities for the allocation of funding
to local governments based on the risk, capa-
bilities, and needs described under paragraph
(3)(C); and

‘(D) a report from the relevant advisory
committee established under paragraph
(3)(D) that documents the areas of support,
disagreement, or recommended changes to
the plan before its submission to the Sec-
retary.

*‘(3) DEVELOPMENT PROCESS.—

‘““(A) IN GENERAL.—In preparing the plan
under this section, a State shall—

‘(i) provide for the consideration of all
homeland security needs;

‘“(ii) follow a process that is continuing, in-
clusive, cooperative, and comprehensive, as
appropriate; and

‘“(iii) coordinate the development of the
plan with the homeland security planning
activities of local governments.

‘‘(B) COORDINATION WITH LOCAL PLANNING
ACTIVITIES.—The coordination under sub-
paragraph (A)(iii) shall contain input from
local stakeholders, including—

‘(i) local officials, including representa-
tives of rural, high-population, and high-
threat jurisdictions and of Indian tribes;

‘“(ii) emergency response providers; and

‘“(iii) private sector companies that own or
operate critical infrastructure.

‘(C) SCOPE OF PLANNING.—Each State pre-
paring a plan under this section shall, in
conjunction with the local stakeholders
under subparagraph (B), address all the in-
formation requested by the Secretary, and
complete a comprehensive assessment of—

‘(i) risk, including a—

‘(D vulnerability and consequence assess-
ment;

““(IT) threat assessment; and

‘(III) public health assessment, in coordi-
nation with the State bioterrorism plan; and

‘“(ii) capabilities and needs, consistent
with the essential capabilities established by
the Secretary, including—

““(I) an evaluation of current preparedness,
mitigation, and response capabilities based
on such assessment mechanisms as shall be
determined by the Secretary;

“(IT) an evaluation of capabilities needed
to address the risks described under clause
(i); and

“(ITI) an assessment of the shortfall be-
tween the capabilities described under sub-
clause (I) and the required capabilities de-
scribed under subclause (II).

‘(D) ADVISORY COMMITTEE.—

‘(i) IN GENERAL.—Each State preparing a
plan under this section shall establish an ad-
visory committee to receive comments from
the public and the local stakeholders identi-
fied under subparagraph (B).

¢“(i1) COMPOSITION.—

“(I) IN GENERAL.—The Advisory Committee
shall include—

‘‘(aa) local officials; and

““(bb) emergency response providers, which
shall include representatives of the fire serv-
ice, law enforcement, emergency medical re-
sponse, and emergency managers.

“(II) GEOGRAPHIC REPRESENTATION.—The
members of the Advisory Committee shall be
a representative group of individuals from
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the counties, cities, towns, and Indian tribes
within the State, including representatives
of rural, high-population, and high-threat ju-
risdictions.

‘“(4) PLAN APPROVAL.—The Secretary shall
approve a plan upon finding that the plan
meets the requirements of—

‘“(A) paragraphs (2) and (3); and

‘“(B) any other criteria the Secretary de-
termines necessary to the approval of a
State plan.

‘“(5) REVIEW OF ADVISORY COMMITTEE RE-
PORT.—The Secretary shall review the rec-
ommendations of the advisory committee re-
port incorporated into a plan under sub-
section (e)(2)(D), including any dissenting
views submitted by advisory committee
members, to ensure cooperation and coordi-
nation between State and local government
jurisdictions in planning for the use of grant
funds under this section.

““(f) ALLOCATION.—

‘(1) SLIDING SCALE BASELINE DISTRIBU-
TION.—

‘““(A) STATES.—Each State whose applica-
tion is approved under subsection (d) shall
receive, for each fiscal year, the greater of—

“(i1) 0.55 percent of the amounts appro-
priated for the Threat-Based Homeland Secu-
rity Grant Program; or

‘“(ii) the State’s sliding scale baseline allo-
cation of 28.62 percent of the amounts appro-
priated for the Threat-Based Homeland Secu-
rity Grant Program.

‘B) OTHER ENTITIES.—Notwithstanding
subparagraph (A)—

‘(i) the District of Columbia shall receive
for each fiscal year 0.55 percent of the
amounts appropriated for the Threat-Based
Homeland Security Grant Program;

‘(i) the Commonwealth of Puerto Rico
shall receive for each fiscal year 0.35 percent
of the amounts appropriated for the Threat-
Based Homeland Security Grant Program;

‘“(iii) American Samoa, the Commonwealth
of the Northern Mariana Islands, Guam, and
the Virgin Islands shall each receive 0.055
percent of the amounts appropriated for the
Threat-Based Homeland Security Grant Pro-
gram; and

“(iv) no possession of the United States
shall receive a baseline distribution under
subparagraph (A).

¢(2) URBAN AREA SECURITY INITIATIVE DIS-
TRIBUTION.—

‘“(A) DISTRIBUTION.—After the distribution
under paragraph (1), the Secretary may allo-
cate up to 50 percent of the funds remaining
to provide grants to eligible metropolitan re-
gions and directly eligible tribes.

“(B) CRITERIA.—

‘(i) IN GENERAL.—The Secretary shall allo-
cate the grants under this paragraph to as-
sist eligible metropolitan regions and di-
rectly eligible tribes to achieve essential ca-
pabilities to effectively prevent, prepare for,
and respond to acts of terrorism or other
catastrophic events.

C4(ii) PRIORITIZATION.—In prioritizing
among the applications of eligible metropoli-
tan regions and directly eligible tribes for
such funds, the Secretary shall consider the
relative threat, wvulnerability, and con-
sequences faced by an eligible metropolitan
region or directly eligible tribe from a ter-
rorist attack, including consideration of—

‘“(I) whether there has been a prior ter-
rorist attack in the eligible metropolitan re-
gion or in the area in which the directly eli-
gible tribe is located;

‘(IT) whether any part of the eligible met-
ropolitan region or the area in which the di-
rectly eligible tribe is located has ever had a
higher threat level under the Homeland Se-
curity Advisory System than the threat
level for the United States as a whole;

‘‘(IIT) the population of the eligible metro-
politan region or directly eligible tribe, ex-
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cept that the Secretary shall not establish a
minimum population requirement that
would disqualify from consideration a local-
ity that otherwise faces significant threats,
vulnerabilities, or consequences from acts of
terrorism;

‘“(IV) the population density of the eligible
metropolitan region or the area in which the
directly eligible tribe is located;

(V) the degree of threat, vulnerability,
and consequence to the eligible metropolitan
region or directly eligible tribe related to
critical infrastructure or key assets identi-
fied by the Secretary or State homeland se-
curity plan, including threats,
vulnerabilities, and consequences from crit-
ical infrastructure in nearby jurisdictions;

“(VI) whether the eligible metropolitan re-
gion or the area in which the directly eligi-
ble tribe is located is at or near an inter-
national border;

‘(VII) whether the eligible metropolitan
region or the area in which the directly eligi-
ble tribe is located has a coastline bordering
ocean or international waters;

‘(VIII) threats, vulnerabilities, and con-
sequences faced by the eligible metropolitan
region or directly eligible tribe related to at-
risk sites or activities in nearby jurisdic-
tions, including the need to respond to ter-
rorist attacks arising in those jurisdictions;

‘“(IX) the extent to which the eligible met-
ropolitan region or directly eligible tribe has
unmet essential capabilities;

‘“(X) the extent to which the application of
the eligible metropolitan region includes all
incorporated municipalities, counties, par-
ishes, and Indian tribes within the relevant
metropolitan region; and

‘(XI) such other factors as are specified in
writing by the Secretary.

“(C) DISTRIBUTION OF AWARDS TO METRO-
POLITAN REGIONS.—

‘(i) IN GENERAL.—If the Secretary approves
the application of an eligible metropolitan
region for a grant under this section, the
Secretary shall distribute the regional grant
funds to the State or States in which the eli-
gible metropolitan region is located.

“(ii) STATE DISTRIBUTION OF FUNDS.—Each
State shall provide the eligible metropolitan
region not less than 80 percent of the grant
funds. Any funds retained by a State shall be
expended on items or services approved by
the Secretary and that benefit the eligible
metropolitan region.

‘“(iii) MULTISTATE REGIONS.—If parts of an
eligible metropolitan region awarded a grant
are located in 2 or more States, the Sec-
retary shall distribute to each such State a
portion of the grant funds in proportion to
that State’s share of the population of the
eligible metropolitan region, unless the Gov-
ernors of each State (or in the case of the
District of Columbia, the Mayor) agree oth-
erwise.

‘(D) DIRECTLY ELIGIBLE TRIBES.—

‘(i) IN GENERAL.—Notwithstanding sub-
section (a)(2), the Secretary may award
grants to directly eligible tribes under the
Threat-Based Homeland Security Grant Pro-
gram as part of the Urban Area Security Ini-
tiative Distribution.

¢“(i1) TRIBAL APPLICATIONS.—A directly eli-
gible tribe may apply for a grant under this
section by submitting an application to the
Secretary that includes the information re-
quired for an application by an eligible re-
gion under clauses (i), (ii), (iii), (iv), and (vi)
of subsection (d)(2)(B).

¢‘(iii) DISTRIBUTION OF AWARDS TO DIRECTLY
ELIGIBLE TRIBES.—If the Secretary approves
the application of a directly eligible tribe for
a grant under this section, the Secretary
shall distribute the grant funds directly to
the directly eligible tribe. The funds shall
not be distributed to the State or States in
which the directly eligible tribe is located.
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“‘(iv) TRIBAL LIAISON.—A directly eligible
tribe applying for a grant under this section
shall designate a specific individual to serve
as the tribal liaison who shall—

“(I) coordinate with Federal, State, local,
regional, and private officials concerning
terrorism preparedness;

‘“(IT) develop a process for receiving input
from Federal, State, local, regional, and pri-
vate officials to assist in the development of
the application of such tribe and to improve
the tribe’s access to grants; and

“(IIT) administer, in consultation with
State, local, regional, and private officials,
grants awarded to such tribe.

¢(v) TRIBES RECEIVING DIRECT GRANTS.—AnN
Indian tribe that receives a grant directly
under this section is eligible to receive funds
for other purposes under a grant from the
State or States within the boundaries of
which any part of such tribe is located, con-
sistent with the homeland security plan of
the State, as described in subsection (e).

‘“(E) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed to affect the
existing authority of an Indian tribe that re-
ceives funds under this section.

‘(3) THREAT-BASED  DISTRIBUTION  TO
STATES.—

“‘(A) IN GENERAL.—After the distribution of
funds under paragraphs (1) and (2), the Sec-
retary shall, from the remaining funds for
the Threat-Based Homeland Security Grant
Program, distribute amounts to each State
to assist that State in achieving essential
capabilities to effectively prevent, prepare
for, and respond to acts of terrorism and
other catastrophic events.

“(B) PRIORITIZATION.—In prioritizing
among State applications for such funds, the
Secretary shall—

‘(i) consider the relative threat, vulner-
ability, and consequences faced by a State
from a terrorist attack, including consider-
ation of—

“(I) whether there has been a prior ter-
rorist attack in a metropolitan region that
is wholly or partly in the State, or in the
State itself;

“(II) whether any part of the State has
ever had a higher threat level under the
Homeland Security Advisory System than
the threat level for the United States as a
whole;

“(III) the percent of a State’s population
residing in metropolitan statistical areas, as
defined by the Office of Management and
Budget;

“(IV) the degree of threat, vulnerability,
and consequence related to critical infra-
structure or key assets identified by the Sec-
retary or State homeland security plan;

(V) whether the State has an inter-
national border;

‘“(VI) whether the State has a coastline
bordering ocean or international waters;

‘(VII) threats, vulnerabilities, and con-
sequences faced by a State related to at-risk
sites or activities in adjacent States, includ-
ing the need to respond to terrorist attacks
arising in adjacent States;

‘(VIII) the extent to which the State has
unmet essential capabilities; and

“(IX) such other factors as are specified in
writing by the Secretary; and

‘“(ii) balance the goal of ensuring that the
essential capabilities of the highest-risk
areas are achieved quickly and the goal of
ensuring that basic levels of preparedness, as
measured by the attainment of essential ca-
pabilities, are achieved nationwide.

¢(C) MULTI-STATE PARTNERSHIPS.—

‘(i) IN GENERAL.—Instead of, or in addition
to, any application for funds under subpara-
graph (A), 2 or more States may submit ap-
plications under this paragraph for multi-
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State efforts to prevent, prepare for, or re-
spond to acts of terrorism or other cata-
strophic events.

‘‘(ii) GRANTEES.—Multi-State grants may
be awarded to either—

‘(I) an individual State acting on behalf of
a consortium or partnership of States with
the consent of all member States; or

““(IT) a group of States applying as a con-
sortium or partnership.

‘“(iii) ADMINISTRATION OF GRANT.—If a
group of States apply as a consortium or
partnership such States shall submit to the
Secretary at the time of application a plan
describing—

‘() the division of responsibilities for ad-
ministering the grant; and

‘“(IT) the distribution of funding among the
various States and entities that are party to
the application.

‘“(4) FUNDING FOR LOCAL GOVERNMENTS AND
FIRST RESPONDERS.—

‘““(A) IN GENERAL.—The Secretary shall re-
quire recipients of the sliding scale baseline
distribution and the threat-based distribu-
tion to States to make available to local
governments and emergency response pro-
viders, consistent with the applicable State
homeland security plan, not less than 80 per-
cent of the grant funds, the resources pur-
chased with such grant funds, or a combina-
tion thereof, not later than 60 days after re-
ceiving grant funding.

‘“(B) INDIAN TRIBES.—States shall be re-
sponsible for allocating Federal resources to
tribal communities in order to help those
tribal communities achieve essential capa-
bilities. Indian tribes shall be eligible for
funding directly from the States, and shall
not be required to seek funding from any
local government.

‘(C) EXCEPTION.—Subparagraph (A) shall
not apply to the District of Columbia, the
Commonwealth of Puerto Rico, American
Samoa, the Commonwealth of the Northern
Mariana Islands, Guam, and the Virgin Is-
lands.

¢“(5) SUPPLEMENT NOT SUPPLANT.—Amounts
appropriated for grants under this subsection
shall be used to supplement and not supplant
other State and local government public
funds obligated for the purposes provided
under this title.

“(6) LAW ENFORCEMENT TERRORISM PREVEN-
TION PROGRAM.—

‘“(A) IN GENERAL.—The Secretary shall des-
ignate 25 percent of the amounts appro-
priated for the Threat-Based Homeland Secu-
rity Grant Program to be used for the Law
Enforcement Terrorism Prevention Program
under section 1014 of the USA PATRIOT ACT
(42 U.S.C. 3714) to provide grants to law en-
forcement agencies to enhance capabilities
for terrorism prevention.

‘“(B) USE OF FUNDS.—Notwithstanding sub-
section (b), grants awarded under this para-
graph may be used for—

‘(i) information sharing to preempt ter-
rorist attacks;

‘“(ii) target hardening to reduce the vulner-
ability of selected high value targets;

‘‘(iii) threat recognition to recognize the
potential or development of a threat;

‘“(iv) intervention activities to interdict
terrorists before they can execute a threat;

‘“(v) 1interoperable communication sys-
tems;

“(vi) overtime expenses related to the
homeland security plan approved by the Sec-
retary, including overtime costs associated
with providing enhanced law enforcement
operations in support of Federal agencies for
increased border security and border cross-
ing enforcement; and

‘(vii) any other terrorism prevention ac-
tivity authorized by the Secretary.

‘(g) REPORT ON HOMELAND SECURITY
SPENDING.—Each recipient of a grant under
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this section shall annually submit a report
to the Secretary that contains—

‘(1) an accounting of the amount of State
and local government funds spent on home-
land security activities under the applicable
State homeland security plan;

““(2) information regarding the use of grant
funds by the State and by units of local gov-
ernment as required by the Secretary; and

‘“(8) progress of the recipient and sub-
grantees in achieving essential capabilities.

“(h) ACCOUNTABILITY.—

‘(1) GOVERNMENT ACCOUNTABILITY OFFICE
ACCESS TO INFORMATION.—Each recipient of a
grant under this section and the Department
shall provide the Government Account-
ability Office with full access to information
regarding the activities carried out under
this section.

‘“(2) AupIiT.—Grant recipients that expend
$500,000 or more in Federal funds during any
fiscal year shall submit to the Secretary an
organization wide financial and compliance
audit report in conformance with the re-
quirements of chapter 75 of title 31, United
States Code.

‘(i) REMEDIES FOR NON-COMPLIANCE.—

‘(1) IN GENERAL.—If the Secretary finds,
after reasonable notice and an opportunity
for a hearing, that a recipient of a grant
under this section has failed to substantially
comply with any provision of this section, or
with any regulations or guidelines of the De-
partment regarding eligible expenditures,
the Secretary shall—

““(A) terminate any payment of grant funds
to be made to the recipient under this sec-
tion;

‘“(B) reduce the amount of payment of
grant funds to the recipient by an amount
equal to the amount of grants funds that
were not expended by the recipient in ac-
cordance with this section; or

‘“(C) limit the use of grant funds received
under this section to programs, projects, or
activities not affected by the failure to com-
ply.

‘“(2) DURATION OF PENALTY.—The Secretary
shall apply an appropriate penalty under
paragraph (1) until such time as the Sec-
retary determines that the grant recipient is
in full compliance with this section or with
applicable guidelines or regulations of the
Department.

‘“(3) DIRECT FUNDING.—If a State fails to
substantially comply with any provision of
this section or with applicable guidelines or
regulations of the Department, including
failing to provide local governments with
grant funds or resources purchased with
grant funds in a timely fashion, a local gov-
ernment entitled to receive such grant funds
or resources may petition the Secretary, at
such time and in such manner as determined
by the Secretary, to request that grant funds
or resources be provided directly to the local
government.

‘“(3) REPORTS TO CONGRESS.—The Secretary
shall submit an annual report to Congress
that provides—

‘(1) the status of preparedness goals and
objectives;

‘“(2) an evaluation of how States and local
governments are making progress in achiev-
ing essential capabilities;

‘(3) the total amount of resources provided
to the States;

‘“(4) the total amount of resources provided
to local governments and metropolitan re-
gions; and

‘() an accounting of how these resources
were expended.

“(k) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this section—

(1) $2,925,000,000 for fiscal year 2006;

‘4(2) $2,925,000,000 for fiscal year 2007; and
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““(3) such sums as are necessary for each
fiscal year thereafter.

“SEC. 1805. ELIMINATING HOMELAND SECURITY
FRAUD, WASTE, AND ABUSE.

‘‘(a) ANNUAL GOVERNMENT ACCOUNTABILITY
OFFICE AUDIT AND REPORT.—

‘(1) AubpiT.—The Comptroller General of
the United States shall conduct an annual
audit of the Threat-Based Homeland Secu-
rity Grant Program.

‘“(2) REPORT.—The Comptroller General of
the United States shall provide a report to
Congress on the results of the audit con-
ducted under paragraph (1), which includes—

‘““(A) an analysis of whether the grant re-
cipients allocated funding consistent with
the State homeland security plan and the
guidelines established by the Department;
and

‘“(B) the amount of funding devoted to
overtime and administrative expenses.

“(b) REVIEWS OF THREAT-BASED HOMELAND
SECURITY FUNDING.—The Secretary shall
conduct periodic reviews of grants made
through the Threat Based Homeland Secu-
rity Grant Program to ensure that recipients
allocate funds consistent with the guidelines
established by the Department.

“SEC. 1806. FLEXIBILITY IN UNSPENT HOMELAND
SECURITY FUNDS.

‘‘(a) REALLOCATION OF FUNDS.—The Direc-
tor of the Office for Domestic Preparedness
shall allow any State to request approval to
reallocate funds received pursuant to appro-
priations for the State Homeland Security
Grant Program under Public Laws 10509277
(112 Stat. 2681 et seq.), 10609113 (113 Stat.
1501A093 et seq.), 10609553 (114 Stat. 2762A093
et seq.), 1070977 (115 Stat. 78 et seq.), or the
Consolidated Appropriations Resolution of
2003 (Public Law 108097), among the 4 cat-
egories of equipment, training, exercises,
and planning.

“(b) APPROVAL OF REALLOCATION RE-
QUESTS.—The Director shall approve re-
allocation requests under subsection (a) in
accordance with the State homeland secu-
rity plan and any other relevant factors that
the Secretary determines to be necessary.

‘‘(c) LIMITATION.—A waiver under this sec-
tion shall not affect the obligation of a State
to make available 80 percent of the amount
appropriated for equipment to units of local
government.

“SEC. 1807. NATIONAL STANDARDS FOR FIRST RE-
SPONDER EQUIPMENT AND TRAIN-
ING.

‘‘(a) EQUIPMENT STANDARDS.—

‘(1) IN GENERAL.—The Secretary, in con-
sultation with the Under Secretaries for
Emergency Preparedness and Response and
Science and Technology (including a rep-
resentative of the United States Fire Admin-
istration) and the Executive Director of the
Office for State and Local Government Co-
ordination and Preparedness, shall support
the development of, promulgate, and update
as necessary national voluntary consensus
standards for the performance, use, and vali-
dation of first responder equipment for pur-
poses of section 1804(c).

‘(2) STANDARDS.—Standards under this
subsection shall—

‘“(A) be, to the maximum extent prac-
ticable, consistent with any existing vol-
untary consensus standards;

‘(B) take into account, as appropriate, new
types of terrorism threats that may not have
been contemplated when such existing stand-
ards were developed;

‘(C) be focused on maximizing interoper-
ability, interchangeability, durability, flexi-
bility, efficiency, efficacy, portability, sus-
tainability, and safety; and

‘(D) cover all appropriate uses of the
equipment.

““(b) TRAINING STANDARDS.—
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‘(1 IN GENERAL.—The Secretary, in con-
sultation with the Under Secretaries for
Emergency Preparedness and Response and
Science and Technology (including a rep-
resentative of the United States Fire Admin-
istration) and the Director of the Office for
Domestic Preparedness, shall support the de-
velopment of, promulgate, and regularly up-
date as necessary national voluntary con-
sensus standards for first responder training
that will enable State and local government
first responders to achieve optimal levels of
terrorism preparedness as quickly as prac-
ticable.

“‘(c) CONSULTATION WITH STANDARDS ORGA-
NIZATIONS.—In establishing mnational vol-
untary consensus standards for first re-
sponder equipment and training under this
section, the Secretary shall consult with rel-
evant public and private sector groups, in-
cluding—

‘(1) the National Institute of Standards
and Technology;

‘(2) the National Fire Protection Associa-
tion;

‘(3) the American National Standards In-
stitute;

‘“(4) the National Institute of Justice;

‘“(6) the National Institute for Occupa-
tional Safety and Health; and

‘(6) to the extent the Secretary considers
appropriate, other national voluntary con-
sensus standards development organizations,
other interested Federal, State, and local
agencies, and other interested persons.

“(d) COORDINATION WITH SECRETARY OF
HHS.—In establishing any national vol-
untary consensus standards under this sec-
tion for first responder equipment or train-
ing that involve or relate to health profes-
sionals, including emergency medical profes-
sionals, the Secretary shall coordinate ac-
tivities under this section with the Sec-
retary of Health and Human Services.

“SEC. 1808. CERTIFICATION RELATIVE TO THE
SCREENING OF MUNICIPAL SOLID
WASTE TRANSPORTED INTO THE
UNITED STATES.

‘‘(a) DEFINITION.—In this section, the term
‘municipal solid waste’ includes sludge (as
defined in section 1004 of the Solid Waste
Disposal Act (42 U.S.C. 6903)).

““(b) REPORTS TO CONGRESS.—Not later than
90 days after the date of enactment of this
section, the Bureau of Customs and Border
Protection shall submit a report to Congress
that—

‘(1) indicates whether the methodologies
and technologies used by the Bureau to
screen for and detect the presence of chem-
ical, nuclear, biological, and radiological
weapons in municipal solid waste are as ef-
fective as the methodologies and tech-
nologies used by the Bureau to screen for
such materials in other items of commerce
entering into the United States by commer-
cial motor vehicle transport; and

¢(2) if the methodologies and technologies
used to screen solid waste are less effective
than those used to screen other commercial
items, identifies the actions that the Bureau
will take to achieve the same level of effec-
tiveness in the screening of solid waste, in-
cluding the need for additional screening
technologies.

“(c) IMPACT ON COMMERCIAL MOTOR VEHI-
CLES.—If the Bureau of Customs and Border
Protection fails to fully implement the ac-
tions described in subsection (b)(2) before the
earlier of 6 months after the date on which
the report is due under subsection (b) or 6
months after the date on which such report
is submitted, the Secretary shall deny entry
into the United States of any commercial
motor vehicle (as defined in section 31101(1)
of title 49, United States Code) carrying mu-
nicipal solid waste until the Secretary cer-
tifies to Congress that the methodologies
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and technologies used by the Bureau to

screen for and detect the presence of chem-

ical, nuclear, biological, and radiological
weapons in such waste are as effective as the
methodologies and technologies used by the

Bureau to screen for such materials in other

items of commerce entering into the United

States by commercial motor vehicle trans-

port.”.

(b) THREAT-BASED HOMELAND SECURITY
GRANT PROGRAM.—

(1) FISCAL YEAR 2006 ADMINISTRATION.—NoOt-
withstanding any provision of title III of this
Act, section 1804 of the Homeland Security
Act of 2002 (as added by this section) shall
apply in the administration of the Threat-
Based Homeland Security Grant Program es-
tablished under section 1804 of that Act.

(2) FUNDING.—AI1l funds appropriated under
paragraphs (1) and (2) under the subheading
‘““STATE AND LOCAL PROGRAMS” under the
heading ‘“‘OFFICE OF STATE AND LOCAL GOV-
ERNMENT COORDINATION AND PREPAREDNESS’
under title III of this Act are appropriated
for the Threat-Based Homeland Security
Grant Program established under section
1804 of the Homeland Security Act of 2002 (as
added by this section).

(c) FIRE SERVICES.—Section 2(6) of the
Homeland Security Act of 2002 (6 U.S.C.
101(6)) is amended by inserting ‘‘(including
fire services)”’ after ‘‘local emergency public
safety’’.

(d) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of contents in section 1(b)
of the Homeland Security Act of 2002 (6
U.S.C. 101 note) is amended by adding at the
end the following:

“TITLE XVIII—ESSENTIAL CAPABILITIES
FOR FIRST RESPONDERS AND THREAT-
BASED HOMELAND SECURITY GRANT
PROGRAM

‘“Sec. 1801. Definitions.

‘“‘Sec. 1802. Preservation of pre-9/11 grant

programs for traditional first
responder missions.

‘“Sec. 1803. Essential capabilities for first re-
sponders.

‘“‘Sec. 1804. Threat-Based Homeland Security
Grant Program.

‘‘Sec. 1805. Eliminating homeland security
fraud, waste, and abuse.

‘“‘Sec. 1806. Flexibility in unspent homeland
security funds.

‘“‘Sec. 1807. National standards for first re-
sponder equipment and train-
ing.

‘“Sec. 1808. Certification relative to the

screening of municipal solid
waste transported into the
United States.”.

SEC. 605. COMMUNICATION SYSTEM GRANTS.

(a) IN GENERAL.—

(1) ESTABLISHMENT.—There is established
in the Department of Homeland Security an
International Border Community Interoper-
able Communications Demonstration
Project (referred to in this section as ‘‘dem-
onstration projects’’).

(2) MINIMUM NUMBER OF COMMUNITIES.—The
Secretary of Homeland Security shall select
no fewer than 6 communities to participate
in a demonstration project.

(3) LOCATION OF COMMUNITIES.—No fewer
than 3 of the communities selected under
paragraph (2) shall be located on the north-
ern border of the United States and no fewer
than 3 of the communities selected under
paragraph (2) shall be located on the south-
ern border of the United States.

(b) PROGRAM REQUIREMENTS.—The dem-
onstration projects shall—

(1) address the interoperable communica-
tions needs of police officers, firefighters,
emergency medical technicians, National
Guard, and other emergency response pro-
viders, as defined in the Homeland Security
Act of 2002;
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(2) foster interoperable communications—

(A) among Federal, State, local, and tribal
government agencies in the United States in-
volved in preventing or responding to ter-
rorist attacks or other catastrophic events;
and

(B) with similar agencies in Canada or
Mexico;

(3) identify common international cross-
border frequencies for communications
equipment, including radio or computer mes-
saging equipment;

(4) foster the standardization of interoper-
able communications equipment;

(5) identify solutions that will facilitate
communications interoperability across na-
tional borders expeditiously;

(6) ensure that emergency response pro-
viders can communicate with one another
and the public at disaster sites or in the
event of a terrorist attack or other cata-
strophic event;

(7) provide training and equipment to en-
able emergency response providers to deal
with threats and contingencies in a variety
of environments; and

(8) identify and secure appropriate joint-
use equipment to ensure communications ac-
cess.

(c) DISTRIBUTION OF FUNDS.—

(1) IN GENERAL.—The Secretary of Home-
land Security shall distribute funds under
this section to each community partici-
pating in a demonstration project under this
section through the State or States in which
each community is located.

(2) OTHER PARTICIPANTS .—A State receiv-
ing funds under this section shall make the
funds available to the local governments and
emergency response providers participating
in a demonstration project selected by the
Secretary of Homeland Security not later
than 60 days after receiving funds.

(d) REPORTING.—Not later than December
31, 2005, and each year thereafter in which
funds are appropriated for a demonstration
project, the Secretary of Homeland Security
shall provide to the Committee on Homeland
Security and Governmental Affairs of the
Senate and the Committee on Homeland Se-
curity of the House of Representatives a re-
port on the demonstration projects under
this section.

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary in each of fiscal years
2006, 2007, and 2008 to carry out this section.

SA 1143. Mr. GREGG submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 77, line 15, strike ‘“‘For grants,”
down through and including ‘“‘protection plan
grants.” on page 79, line 6, and insert the fol-
lowing:

For grants, contracts, cooperative agree-
ments, and other activities, including grants
to State and local governments for terrorism
prevention activities, notwithstanding any
other provision of law, $2,694,300,000, which
shall be allocated as follows:

(1) $1,418,000,000 for State and local grants,
of which $425,000,000 shall be allocated such
that each State and territory shall receive
the same dollar amount for the State min-
imum as was distributed in fiscal year 2005
for formula-based grants: Provided, That the
balance shall be allocated by the Secretary
of Homeland Security to States, urban areas,
or regions based on risks; threats;
vulnerabilities; and unmet essential capa-
bilities pursuant to Homeland Security Pres-
idential Directive 8 (HSPD-8).
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(2) $400,000,000 for law enforcement ter-
rorism prevention grants, of  which
$155,000,000 shall be allocated such that each
State and territory shall receive the same
dollar amount for the State minimum as was
distributed in fiscal year 2005 for law en-
forcement terrorism prevention grants: Pro-
vided, That the balance shall be allocated by
the Secretary to States based on risks;
threats; vulnerabilities; and unmet essential
capabilities pursuant to HSPD-8.

(3) $465,000,000 for discretionary transpor-
tation and infrastructure grants, as deter-
mined by the Secretary, which shall be based
on risks, threats, and wvulnerabilities, of
which—

(A) $200,000,000 shall be for port security
grants pursuant to the purposes of 46 United
States Code 70107(a) through (h), which shall
be awarded based on threat notwithstanding
subsection (a), for eligible costs as defined in
subsections (b)(2)-(4);

(B) $5,000,000 shall be for trucking industry
security grants;

(C) $10,000,000 shall be for intercity bus se-
curity grants;

(D) $200,000,000 shall be for intercity pas-
senger rail transportation (as defined in sec-
tion 24102 of title 49, United States Code),
freight rail, and transit security grants; and

(E) $50,000,000 shall be for buffer zone pro-
tection plan grants.

SA 1144. Mr. MARTINEZ submitted
an amendment intended to be proposed
by him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. (a) Notwithstanding any other
provision of law (including any provision of
title III), any grant from funds under the
subheading ‘‘STATE AND LOCAL PROGRAMS”
under the heading ‘“‘OFFICE OF STATE AND
LOCAL GOVERNMENT COORDINATION AND PRE-
PAREDNESS’’ under title IIT shall be awarded
based strictly on an assessment of risk,
threat, and wvulnerability to our Nation’s
ports, critical infrastructure, financial cen-
ters, commercial centers, large centers of
commuter populations, nationally signifi-
cant tourist destinations, and areas of na-
tional significance determined by the Sec-
retary of Homeland Security.

(b) This section shall not be construed to
affect any authority to award grants under a
Federal grant program described under sub-
section (a), which existed on September 10,
2001, to enhance traditional missions of
State and local law enforcement, fire-
fighters, ports, emergency medical services,
emergency disaster relief, or public health
missions.

SA 1145. Mr. BUNNING submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . FEDERAL FLIGHT DECK OFFI-
CER PROGRAM. No funds appropriated or
otherwise made available by this Act shall
be used to enforce any policy requiring a
Federal Flight Deck Officer to transport or
store a firearm in a locked box or other con-
tainer.
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SA 1146. Mr. BUNNING submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. .FEDERAL FLIGHT DECK OFFICERS.

(a) TRAINING AND REQUALIFICATION TRAIN-
ING.—Section 44921 (c) of title 49, United
States Code, is amended by adding at the end
the following:

““(3) LOCATION OF TRAINING—

““(A) STUDY.—The Secretary shall conduct
a study of the feasibility of conducting Fed-
eral flight deck officer initial training at fa-
cilities located throughout the TUnited
States, including an analysis of any associ-
ated programmatic impacts to the Federal
flight deck officer program.

‘(B) REPORT.—Not later than 180 days after
the date of enactment of this paragraph, the
Secretary shall transmit to Congress a re-
port on the results of the study.

‘“(4) DATES OF TRAINING.—The Secretary
shall ensure that a pilot who is eligible to re-
ceive Federal flight deck officer training is
offered, to the maximum extent practicable,
a choice of training dates and is provided at
least 30 days advance notice of the dates.

“(6) TRAVEL TO TRAINING FACILITIES.—The
Secretary shall establish a program to im-
prove travel access to Federal flight deck of-
ficer training facilities through the use of
charter flights or improved scheduled air
carrier service.

“(6) REQUALIFICATION
TRAINING.—

‘“(A) STANDARDS.—The Secretary shall es-
tablish qualification standards for facilities
where Federal flight deck officers can re-
ceive requalification and recurrent training.

‘(B) LOCATIONS.—The Secretary shall pro-
vide for requalification and recurrent train-
ing at geographically diverse facilities, in-
cluding Federal, State, and local law en-
forcement and government facilities, and
private training facilities that meet the
qualification standards established under
subparagraph (A).

“(7) COSTS OF TRAINING.—

‘“(A) IN GENERAL.—The Secretary shall pro-
vide Federal flight deck officer training, re-
qualification training, and recurrent train-
ing to eligible pilots at no cost to the pilots
or the air carriers that employ the pilots.

¢(B) TRANSPORTATION AND EXPENSES.—The
Secretary may provide travel expenses to a
pilot receiving Federal flight deck officer
training, requalification training, or recur-
rent training.

‘(8) COMMUNICATIONS.—Not later than 180
days after the date of enactment of this
paragraph, the Secretary shall establish a se-
cure means for personnel of the Transpor-
tation Security Administration to commu-
nicate with Federal flight deck officers, and
for Federal flight deck officers to commu-
nicate with each other, in support of the
mission of such officers. Such means of com-
munication may include a secure Internet
website.

“(9) ISSUANCE OF BADGES.—Not later than
180 days after the date of enactment of this
paragraph, the Secretary shall issue badges
to Federal flight deck officers.”.

(b) REVOCATION OF DEPUTIZATION OF PILOT
AS FEDERAL FLIGHT DECK OFFICER.—Section
44921(d)(4) of title 49, United States Code, is
amended to read as follows:

““(4) REVOCATION.—

‘“(A) ORDERS.—The Assistant Secretary of
Homeland Security (Transportation Security
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Administration) may issue, for good cause,
an order revoking the deputization of a Fed-
eral flight deck officer under this section.
The order shall include the specific reasons
for the revocation.

‘“(B) HEARINGS.—An individual who is ad-
versely affected by an order of the Assistant
Secretary under subparagraph (A) is entitled
to a hearing on the record. When conducting
a hearing under this section, the administra-
tive law judge shall not be bound by findings
of fact or interpretations of laws and regula-
tions of the Assistant Secretary.

‘(C) APPEALS.—An appeal from a decision
of an administrative law judge as a result of
a hearing under subparagraph (B) shall be
made to the Secretary or the Secretary’s
designee.

‘(D) JUDICIAL REVIEW OF A FINAL ORDER.—
The determination and order of the Sec-
retary revoking the deputization of a Fed-
eral flight deck officer under this section
shall be final and conclusive unless the indi-
vidual against whom such an order is issued
files an application for judicial review under
subchapter II of chapter 5 of title 5 (popu-
larly known as the Administrative Proce-
dure Act) within 60 days of entry of such
order in the appropriate United States court
of appeals.”.

(¢) FEDERAL FLIGHT DECK OFFICER FIREARM
CARRIAGE PILOT PROGRAM.—Section 44921(f)
of title 49, United States Code, is amended by
adding at the end the following:

*“(4) PILOT PROGRAM.—

‘“‘(A) IN GENERAL.—Not later than 90 days
after the date of enactment of this para-
graph, the Secretary shall implement a pilot
program to allow pilots participating in the
Federal flight deck officer program to trans-
port their firearms on their persons. The
Secretary may prescribe any training, equip-
ment, or procedures that the Secretary de-
termines necessary to ensure safety and
maximize weapon retention.

‘(B) REVIEW.—Not later than I year after
the date of initiation of the pilot program,
the Secretary shall conduct a review of the
safety record of the pilot program and trans-
mit a report on the results of the review to
Congress.

“(C) OpTION.—If the Secretary as part of
the review under subparagraph (B) deter-
mines that the safety level obtained under
the pilot program is comparable to the safe-
ty level determined under existing methods
of pilots carrying firearms on aircraft, the
Secretary shall allow all pilots participating
in the Federal flight deck officer program
the option of carrying their firearm on their
person subject to such requirements as the
Secretary determines appropriate.”.

(d) FEDERAL FLIGHT DECK OFFICERS ON
INTERNATIONAL FLIGHTS.—

(1) AGREEMENTS WITH FOREIGN GOVERN-
MENTS.—The President is encouraged to pur-
sue aggressively agreements with foreign
governments to allow maximum deployment
of Federal flight deck officers on inter-
national flights.

(2) REPORT.—Not later than 180 days after
the date of enactment of this Act, the Presi-
dent (or the President’s designee) shall sub-
mit to Congress a report on the status of the
President’s efforts to allow maximum de-
ployment of Federal flight deck officers on
international flights.

(e) REFERENCES TO UNDER SECRETARY.—
Section 44921 of title 49, United States Code,
is amended—

(1) in subsection ( a) by striking ‘“‘Under
Secretary of Transportation for Security”’
and inserting ‘‘Secretary of Homeland Secu-
rity’’;

(2) by striking ‘“‘Under Secretary’ each
place it appears and inserting ‘‘Secretary’’;
and (3) by striking ‘“Under Secretary’s’’ each
place it appears and inserting ‘‘Secretary’s’.
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SA 1147. Mr. ENSIGN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 69, line 12, after ‘‘presence:”’, in-
sert the following: ‘‘Provided further, That of
the amount made available under this head-
ing, an amount shall be available for the
Transportation Security Administration to
develop a plan to research, test, and poten-
tially implement multi compartment bins to
screen Dpassenger belongings at security
checkpoints:

SA 1148. Mr. MCCAIN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

TITLE—RAIL SECURITY
SECTION _ 01. SHORT TITLE.

This title may be cited as the ‘‘Rail Secu-
rity Act of 2005”’.

SEC. 02. RAIL TRANSPORTATION SECURITY
RISK ASSESSMENT.

(a) IN GENERAL.—

1) VULNERABILITY ASSESSMENT.—The
Under Secretary of Homeland Security for
Border and Transportation Security, in con-
sultation with the Secretary of Transpor-
tation, shall complete a vulnerability assess-
ment of freight and passenger rail transpor-
tation (encompassing railroads, as that term
is defined in section 20102(1) of title 49,
United States Code). The assessment shall
include—

(A) identification and evaluation of crit-
ical assets and infrastructures;

(B) identification of threats to those assets
and infrastructures;

(C) identification of vulnerabilities that
are specific to the transportation of haz-
ardous materials via railroad; and

(D) identification of security weaknesses
in passenger and cargo security, transpor-
tation infrastructure, protection systems,
procedural policies, communications sys-
tems, employee training, emergency re-
sponse planning, and any other area identi-
fied by the assessment.

(2) EXISTING PRIVATE AND PUBLIC SECTOR
EFFORTS.—The assessment shall take into ac-
count actions taken or planned by both pub-
lic and private entities to address identified
security issues and assess the effective inte-
gration of such actions.

(3) RECOMMENDATIONS.—Based on the as-
sessment conducted under paragraph (1), the
Under Secretary, in consultation with the
Secretary of Transportation, shall develop
prioritized recommendations for improving
rail security, including any recommenda-
tions the Under Secretary has for—

(A) improving the security of rail tunnels,
rail bridges, rail switching and car storage
areas, other rail infrastructure and facilities,
information systems, and other areas identi-
fied by the Under Secretary as posing signifi-
cant rail-related risks to public safety and
the movement of interstate commerce, tak-
ing into account the impact that any pro-
posed security measure might have on the
provision of rail service;

(B) deploying equipment to detect explo-
sives and hazardous chemical, biological, and
radioactive substances, and any appropriate
countermeasures;
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(C) training employees in terrorism pre-
vention, passenger evacuation, and response
activities;

(D) conducting public outreach campaigns
on passenger railroads;

(E) deploying surveillance equipment; and

(F) identifying the immediate and long-
term costs of measures that may be required
to address those risks.

(4) PLANS.—The report required by sub-
section (c) shall include—

(A) a plan, developed in consultation with
the freight and intercity passenger railroads,
and State and local governments, for the
government to provide increased security
support at high or severe threat levels of
alert; and

(B) a plan for coordinating rail security
initiatives undertaken by the public and pri-
vate sectors.

(b) CONSULTATION; USE OF EXISTING RE-
SOURCES.—In carrying out the assessment re-
quired by subsection (a), the Under Sec-
retary of Homeland Security for Border and
Transportation Security shall consult with
rail management, rail labor, owners or les-
sors of rail cars used to transport hazardous
materials, first responders, shippers of haz-
ardous materials, public safety officials (in-
cluding those within other agencies and of-
fices within the Department of Homeland Se-
curity), and other relevant parties.

(¢) REPORT.—

(1) CONTENTS.—Within 180 days after the
date of enactment of this Act, the Under
Secretary shall transmit to the Senate Com-
mittee on Commerce, Science, and Transpor-
tation and the House of Representatives
Committee on Transportation and Infra-
structure a report containing the assessment
and prioritized recommendations required by
subsection (a) and an estimate of the cost to
implement such recommendations.

(2) FORMAT.—The Under Secretary may
submit the report in both classified and re-
dacted formats if the Under Secretary deter-
mines that such action is appropriate or nec-
essary.

(d) 2-YEAR UPDATES.—The Under Sec-
retary, in consultation with the Secretary of
Transportation, shall update the assessment
and recommendations every 2 years and
transmit a report, which may be submitted
in both classified and redacted formats, to
the Committees named in subsection (c)(1),
containing the updated assessment and rec-
ommendations.

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Under Secretary of Homeland Security
for Border and Transportation Security
$5,000,000 for fiscal year 2006 for the purpose
of carrying out this section.

SEC. 03. RAIL SECURITY.

(a) RAIL POLICE OFFICERS.—Section 28101 of
title 49, United States Code, is amended by
striking ‘‘the rail carrier” each place it ap-
pears and inserting ‘‘any rail carrier’’.

(b) REVIEW OF RAIL REGULATIONS.—Within
1 year after the date of enactment of this
Act, the Secretary of Transportation, in con-
sultation with the Under Secretary of Home-
land Security for Border and Transportation
Security, shall review existing rail regula-
tions of the Department of Transportation
for the purpose of identifying areas in which
those regulations need to be revised to im-
prove rail security.

SEC. _04. STUDY OF FOREIGN RAIL TRANSPORT
SECURITY PROGRAMS.

(a) REQUIREMENT FOR STUDY.—Within 1
year after the date of enactment of the Rail
Security Act of 2005, the Comptroller Gen-
eral shall complete a study of the rail pas-
senger transportation security programs
that are carried out for rail transportation
systems in Japan, member nations of the Eu-
ropean Union, and other foreign countries.
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(b) PURPOSE.—The purpose of the study
shall be to identify effective rail transpor-
tation security measures that are in use in
foreign rail transportation systems, includ-
ing innovative measures and screening pro-
cedures determined effective.

(c) REPORT.—The Comptroller General
shall submit a report on the results of the
study to the Senate Committee on Com-
merce, Science, and Transportation and the
House of Representatives Committee on
Transportation and Infrastructure. The re-
port shall include the Comptroller General’s
assessment regarding whether it is feasible
to implement within the United States any
of the same or similar security measures
that are determined effective under the
study.

SEC. _05. PASSENGER, BAGGAGE, AND CARGO
SCREENING.

(a) REQUIREMENT FOR STUDY AND REPORT.—
The Under Secretary of Homeland Security
for Border and Transportation Security, in
cooperation with the Secretary of Transpor-
tation, shall—

(1) analyze the cost and feasibility of re-
quiring security screening for passengers,
baggage, and [mail] cargo on passenger
trains; and

(2) report the results of the study, together
with any recommendations that the Under
Secretary may have for implementing a rail
security screening program to the Senate
Committee on Commerce, Science, and
Transportation and the House of Representa-
tives Committee on Transportation and In-
frastructure within 1 year after the date of
enactment of this Act.

(b) PILOT PROGRAM.—As part of the study
under subsection (a), the Under Secretary
shall complete a pilot program of random se-
curity screening of passengers and baggage
at b passenger rail stations served by Am-
trak selected by the Under Secretary. In con-
ducting the pilot program, the Under Sec-
retary shall—

(1) test a wide range of explosives detection
technologies, devices and methods;

(2) require that intercity rail passengers
produce government-issued photographic
identification which matches the name on
the passenger’s tickets prior to boarding
trains; and

(3) attempt to give preference to locations
at the highest risk of terrorist attack and
achieve a distribution of participating train
stations in terms of geographic location,
size, passenger volume, and whether the sta-
tion is used by commuter rail passengers as
well as Amtrak passengers.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Under Secretary of Homeland Security
for Border and Transportation Security to
carry out this section $5,000,000 for fiscal
year 2006.

SEC. 06. CERTAIN PERSONNEL LIMITATIONS
NOT TO APPLY.

Any statutory limitation on the number of
employees in the Transportation Security
Administration of the Department of Trans-
portation, before or after its transfer to the
Department of Homeland Security, does not
apply to the extent that any such employees
are responsible for implementing the provi-
sions of this Act.

SEC. 07. FIRE AND LIFE-SAFETY IMPROVE-
MENTS.

(a) LIFE-SAFETY NEEDS.—The Secretary of
Transportation is authorized to make grants
to Amtrak for the purpose of making fire
and life-safety improvements to Amtrak
tunnels on the Northeast Corridor in New
York, NY, Baltimore, MD, and Washington,
DC.

(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to



S8018

the Secretary of Transportation for the pur-
poses of carrying out subsection (a) the fol-
lowing amounts:

(1) For the 6 New York tunnels to provide
ventilation, electrical, and fire safety tech-
nology upgrades, emergency communication
and lighting systems, and emergency access
and egress for passengers—

(A) $100,000,000 for fiscal year 2006;

(B) $100,000,000 for fiscal year 2007;

(C) $100,000,000 for fiscal year 2008;

(D) $100,000,000 for fiscal year 2009; and

(E) $170,000,000 for fiscal year 2010.

(2) For the Baltimore & Potomac tunnel
and the Union tunnel, together, to provide
adequate drainage, ventilation, communica-
tion, lighting, and passenger egress up-
grades—

(A) $10,000,000 for fiscal year 2006;

(B) $10,000,000 for fiscal year 2007;

(C) $10,000,000 for fiscal year 2008;

(D) $10,000,000 for fiscal year 2009; and

(E) $17,000,000 for fiscal year 2010.

(3) For the Washington, DC Union Station
tunnels to improve ventilation, communica-
tion, lighting, and passenger egress up-
grades—

(A) $8,000,000 for fiscal year 2006;

(B) $8,000,000 for fiscal year 2007;

(C) $8,000,000 for fiscal year 2008;

(D) $8,000,000 for fiscal year 2009; and

(E) $8,000,000 for fiscal year 2010.

(¢) INFRASTRUCTURE UPGRADES.—There are
authorized to be appropriated to the Sec-
retary of Transportation for fiscal year 2006,
$3,000,000 for the preliminary design of op-
tions for a new tunnel on a different align-
ment to augment the capacity of the exist-
ing Baltimore tunnels.

(@ AVAILABILITY OF APPROPRIATED
FUNDS.—Amounts appropriated pursuant to
this section shall remain available until ex-
pended.

(e) PLANS REQUIRED.—The Secretary may
not make amounts available to Amtrak for
obligation or expenditure under subsection
(a)—

(1) until Amtrak has submitted to the Sec-
retary, and the Secretary has approved, an
engineering and financial plan for such
projects; and

(2) unless, for each project funded pursuant
to this section, the Secretary has approved a
project management plan prepared by Am-
trak addressing appropriate project budget,
construction schedule, recipient staff organi-
zation, document control and record keep-
ing, change order procedure, quality control
and assurance, periodic plan updates, peri-
odic status reports, and such other matters
the Secretary deems appropriate.

(f) REVIEW OF PLANS.—The Secretary of
Transportation shall complete the review of
the plans required by paragraphs (1) and (2)
of subsection (e) and approve or disapprove
the plans within 45 days after the date on
which each such plan is submitted by Am-
trak. If the Secretary determines that a plan
is incomplete or deficient, the Secretary
shall notify Amtrak of the incomplete items
or deficiencies and Amtrak shall, within 30
days after receiving the Secretary’s notifica-
tion, submit a modified plan for the Sec-
retary’s review. Within 15 days after receiv-
ing additional information on items pre-
viously included in the plan, and within 45
days after receiving items newly included in
a modified plan, the Secretary shall either
approve the modified plan, or, if the Sec-
retary finds the plan is still incomplete or
deficient, the Secretary shall identify in
writing to the Senate Committee on Com-
merce, Science, and Transportation and the
House of Representatives Committee on
Transportation and Infrastructure the por-
tions of the plan the Secretary finds incom-
plete or deficient, approve all other portions
of the plan, obligate the funds associated
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with those other portions, and execute an

agreement with Amtrak within 15 days

thereafter on a process for resolving the re-
maining portions of the plan.

(g) FINANCIAL CONTRIBUTION FROM OTHER
TUNNEL USERS.—The Secretary shall, taking
into account the need for the timely comple-
tion of all portions of the tunnel projects de-
scribed in subsection (a)—

(1) consider the extent to which rail car-
riers other than Amtrak use the tunnels;

(2) consider the feasibility of seeking a fi-
nancial contribution from those other rail
carriers toward the costs of the projects; and

(3) obtain financial contributions or com-
mitments from such other rail carriers at
levels reflecting the extent of their use of
the tunnels, if feasible.

SEC. 08. MEMORANDUM OF AGREEMENT.

(a) MEMORANDUM OF AGREEMENT.—Within
60 days after the date of enactment of this
Act, the Secretary of Transportation and the
Secretary of Homeland Security shall exe-
cute a memorandum of agreement governing
the roles and responsibilities of the Depart-
ment of Transportation and the Department
of Homeland Security, respectively, in ad-
dressing railroad transportation security
matters, including the processes the depart-
ments will follow to promote communica-
tions, efficiency, and nonduplication of ef-
fort.

(b) RAIL SAFETY REGULATIONS.—Section
20103(a) of title 49, United States Code, is
amended by striking ‘‘safety’’ the first place
it appears, and inserting ‘‘safety, including
security,”’.

SEC. 09. AMTRAK PLAN TO ASSIST FAMILIES OF
PASSENGERS INVOLVED IN RAIL
PASSENGER ACCIDENTS.

(a) IN GENERAL.—Chapter 243 of title 49,
United States Code, is amended by adding at
the end the following:

“§ 24316. Plans to address needs of families of
passengers involved in rail passenger acci-
dents
‘‘(a) SUBMISSION OF PLAN.—Not later than 6

months after the date of the enactment of
the Rail Security Act of 2005, Amtrak shall
submit to the Chairman of the National
Transportation Safety Board and the Sec-
retary of Transportation a plan for address-
ing the needs of the families of passengers
involved in any rail passenger accident in-
volving an Amtrak intercity train and re-
sulting in a loss of life.

‘“(b) CONTENTS OF PLANS.—The plan to be
submitted by Amtrak under subsection (a)
shall include, at a minimum, the following:

‘(1) A process by which Amtrak will main-
tain and provide to the National Transpor-
tation Safety Board and the Secretary of
Transportation, immediately upon request, a
list (which is based on the best available in-
formation at the time of the request) of the
names of the passengers aboard the train
(whether or not such names have been
verified), and will periodically update the
list. The plan shall include a procedure, with
respect to unreserved trains and passengers
not holding reservations on other trains, for
Amtrak to use reasonable efforts to ascer-
tain the number and names of passengers
aboard a train involved in an accident.

‘(2) A plan for creating and publicizing a
reliable, toll-free telephone number within 4
hours after such an accident occurs, and for
providing staff, to handle calls from the fam-
ilies of the passengers.

““(3) A process for notifying the families of
the passengers, before providing any public
notice of the names of the passengers, by
suitably trained individuals.

‘“(4) A process for providing the notice de-
scribed in paragraph (2) to the family of a
passenger as soon as Amtrak has verified
that the passenger was aboard the train
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(whether or not the names of all of the pas-
sengers have been verified).

‘“(5) A process by which the family of each
passenger will be consulted about the dis-
position of all remains and personal effects
of the passenger within Amtrak’s control;
that any possession of the passenger within
Amtrak’s control will be returned to the
family unless the possession is needed for the
accident investigation or any criminal inves-
tigation; and that any unclaimed possession
of a passenger within Amtrak’s control will
be retained by the rail passenger carrier for
at least 18 months.

‘(6) A process by which the treatment of
the families of nonrevenue passengers will be
the same as the treatment of the families of
revenue passengers.

“(7) An assurance that Amtrak will pro-
vide adequate training to its employees and
agents to meet the needs of survivors and
family members following an accident.

‘“(c) USE OF INFORMATION.—The National
Transportation Safety Board, the Secretary
of Transportation, and Amtrak may not re-
lease to any person information on a list ob-
tained under subsection (b)(1) but may pro-
vide information on the list about a pas-
senger to the family of the passenger to the
extent that the Board or Amtrak considers
appropriate.

“(d) LIMITATION ON LIABILITY.—Amtrak
shall not be liable for damages in any action
brought in a Federal or State court arising
out of the performance of Amtrak in pre-
paring or providing a passenger list, or in
providing information concerning a train
reservation, pursuant to a plan submitted by
Amtrak under subsection (b), unless such li-
ability was caused by Amtrak’s conduct.

““(e) LIMITATION ON STATUTORY CONSTRUC-
TION.—Nothing in this section may be con-
strued as limiting the actions that Amtrak
may take, or the obligations that Amtrak
may have, in providing assistance to the
families of passengers involved in a rail pas-
senger accident.

“(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary of Transportation for the use
of Amtrak $500,000 for fiscal year 2006 to
carry out this section. Amounts appro-
priated pursuant to this subsection shall re-
main available until expended.”’.

(b) CONFORMING AMENDMENT.—The chapter
analysis for chapter 243 of title 49, United
States Code, is amended by adding at the end
the following:

“Sec.
¢‘24316.Plan to assist families of passengers
involved in rail passenger acci-
dents.”.
SEC. _10. SYSTEMWIDE AMTRAK SECURITY UP-
GRADES.

(a) IN GENERAL.—Subject to subsection (c),
the Under Secretary of Homeland Security
for Border and Transportation Security is
authorized to make grants, through the Sec-
retary of Transportation, to Amtrak—

(1) to secure major tunnel access points
and ensure tunnel integrity in New York,
Baltimore, and Washington, DC;

(2) to secure Amtrak trains;

(3) to secure Amtrak stations;

(4) to obtain a watch list identification
system approved by the Under Secretary;

(5) to obtain train tracking and interoper-
able communications systems that are co-
ordinated to the maximum extent possible;

(6) to hire additional police and security
officers, including canine units; and

(7) to expand emergency preparedness ef-
forts.

(b) CoNDITIONS.—The Secretary of Trans-
portation may not disburse funds to Amtrak
under subsection (a) unless the projects are
contained in a systemwide security plan ap-
proved by the Under Secretary, in consulta-
tion with the Secretary of Transportation,



July 11, 2005

and, for capital projects, meet the require-
ments of section  07(e)(2). The plan shall in-
clude appropriate measures to address secu-
rity awareness, emergency response, and pas-
senger evacuation training.

(¢c) EQUITABLE GEOGRAPHIC ALLOCATION.—
The Under Secretary shall ensure that, sub-
ject to meeting the highest security needs on
Amtrak’s entire system, stations and facili-
ties located outside of the Northeast Cor-
ridor receive an equitable share of the secu-
rity funds authorized by this section.

(d) AVAILABILITY OF FUNDS.—There are au-
thorized to be appropriated to the Under Sec-
retary of Homeland Security for Border and
Transportation Security $63,500,000 for fiscal
year 2006 for the purposes of carrying out
this section. Amounts appropriated pursuant
to this subsection shall remain available
until expended.

SEC. 11. FREIGHT AND PASSENGER RAIL SECU-
RITY UPGRADES.

(a) SECURITY IMPROVEMENT GRANTS.—The
Under Secretary of Homeland Security for
Border and Transportation Security is au-
thorized to make grants to freight railroads,
the Alaska Railroad, hazardous materials
shippers, owners of rail cars used in the
transportation of hazardous materials, uni-
versities, colleges and research centers,
State and local governments (for passenger
facilities and infrastructure not owned by
Amtrak), and, through the Secretary of
Transportation, to Amtrak, for full or par-
tial reimbursement of costs incurred in the
conduct of activities to prevent or respond to
acts of terrorism, sabotage, or other inter-
city passenger rail and freight rail security
threats, including—

(1) security and redundancy for critical
communications, computer, and train con-
trol systems essential for secure rail oper-
ations;

(2) accommodation of cargo or passenger
screening equipment at the United States-
Mexico border or the United States-Canada
border;

(3) the security of hazardous material
transportation by rail;

(4) secure intercity passenger rail stations,
trains, and infrastructure;

(5) structural modification or replacement
of rail cars transporting high hazard mate-
rials to improve their resistance to acts of
terrorism;

(6) employee security awareness, prepared-
ness, passenger evacuation, and emergency
response training;

(7) public security awareness campaigns for
passenger train operations;

(8) the sharing of intelligence and informa-
tion about security threats;

(9) to obtain train tracking and interoper-
able communications systems that are co-
ordinated to the maximum extent possible;

(10) to hire additional police and security
officers, including canine units; and

(11) other improvements recommended by
the report required by section 02, including
infrastructure, facilities, and equipment up-
grades.

(b) ACCOUNTABILITY.—The Under Secretary
shall adopt necessary procedures, including
audits, to ensure that grants made under
this section are expended in accordance with
the purposes of this title and the priorities
and other criteria developed by the Under
Secretary.

(c) EQUITABLE ALLOCATION.—The Under
Secretary shall equitably distribute the
funds authorized by this section, taking into
account geographic location, and shall en-
courage non-Federal financial participation
in awarding grants. With respect to grants
for passenger rail security, the Under Sec-
retary shall also take into account passenger
volume and whether a station is used by
commuter rail passengers as well as inter-
city rail passengers.
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(d) CONDITIONS.—The Secretary of Trans-
portation may not disburse funds to Amtrak
under subsection (a) unless Amtrak meets
the conditions set forth in section  010(b).

(e) ALLOCATION BETWEEN RAILROADS AND
OTHERS.—Unless as a result of the assess-
ment required by section 02 the Under Sec-
retary of Homeland Security for Border and
Transportation Security determines that
critical rail transportation security needs re-
quire reimbursement in greater amounts to
any eligible entity, no grants under this sec-
tion may be made—

(1) in excess of $65,000,000 to Amtrak; or

(2) in excess of $100,000,000 for the purposes
described in paragraphs (3) and (6) of sub-
section (a).

(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Under Secretary of Homeland Security
for Border and Transportation Security
$350,000,000 for fiscal year 2006 to carry out
the purposes of this section. Amounts appro-
priated pursuant to this subsection shall re-
main available until expended.

(g) HIGH HAZARD MATERIALS DEFINED.—In
this section, the term ‘‘high hazard mate-
rials’® means poison inhalation hazard mate-
rials, Class 2.3 gases, Class 6.1 materials, and
anhydrous ammonia.

SEC. 12. OVERSIGHT AND GRANT PROCEDURES.

(a) SECRETARIAL OVERSIGHT.—The Sec-
retary of Transportation may use up to 0.5
percent of amounts made available to Am-
trak for capital projects under the Rail Secu-
rity Act of 2005 to enter into contracts for
the review of proposed capital projects and
related program management plans and to
oversee construction of such projects.

(b) USE OF FUNDS.—The Secretary may use
amounts available under subsection (a) of
this subsection to make contracts for safety,
procurement, management, and financial
compliance reviews and audits of a recipient
of amounts under subsection (a).

(¢c) PROCEDURES FOR GRANT AWARD.—The
Under Secretary shall prescribe procedures
and schedules for the awarding of grants
under this Act, including application and
qualification procedures (including a re-
quirement that the applicant have a security
plan), and a record of decision on applicant
eligibility. The procedures shall include the
execution of a grant agreement between the
grant recipient and the Under Secretary. The
Under Secretary shall issue a final rule es-
tablishing the procedures not later than 90
days after the date of enactment of this Act.
SEC. 13. RAIL SECURITY RESEARCH AND DE-

VELOPMENT.

(a) ESTABLISHMENT OF RESEARCH AND DE-
VELOPMENT PROGRAM.—The Under Secretary
of Homeland Security for Border and Trans-
portation Security, in conjunction with the
Secretary of Transportation, shall carry out
a research and development program for the
purpose of improving freight and intercity
passenger rail security that may include re-
search and development projects to—

(1) reduce the vulnerability of passenger
trains, stations, and equipment to explosives
and hazardous chemical, biological, and ra-
dioactive substances;

(2) test new emergency response techniques
and technologies;

(3) develop improved freight technologies,
including—

(A) technologies for sealing rail cars;

(B) automatic inspection of rail cars;

(C) communication-based train controls;
and

(D) emergency response training;

(4) test wayside detectors that can detect
tampering with railroad equipment;

(5) support enhanced security for the trans-
portation of hazardous materials by rail, in-
cluding—

S8019

(A) technologies to detect a breach in a
tank car and transmit information about the
integrity of tank cars to the train crew;

(B) research to improve tank car integrity,
with a focus on tank cars that carry high
hazard materials (as defined in section
_ 011(g));

(C) techniques to transfer hazardous mate-
rials from rail cars that are damaged or oth-
erwise represent an unreasonable risk to
human life or public; and

(6) other projects recommended in the re-
port required by section  02.

(b) COORDINATION WITH OTHER RESEARCH
INITIATIVES.—The Under Secretary of Home-
land Security for Border and Transportation
Security shall ensure that the research and
development program authorized by this sec-
tion is coordinated with other research and
development initiatives at the Department
and the Department of Transportation. The
Under Secretary of Homeland Security for
Border and Transportation Security shall
carry out any research and development
project authorized by this section through a
reimbursable agreement with the Secretary
of Transportation if the Secretary of Trans-
portation—

(1) is already sponsoring a research and de-
velopment project in a similar area; or

(2) has a unique facility or capability that
would be useful in carrying out the project.

(c) ACCOUNTABILITY.—The Under Secretary
shall adopt necessary procedures, including
audits, to ensure that grants made under
this section are expended in accordance with
the purposes of this title and the priorities
and other criteria developed by the Under
Secretary.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Under Secretary of Homeland Security
for Border and Transportation Security
$50,000,000 in each of fiscal years 2006 and 2007
to carry out the purposes of this section.
Amounts appropriated pursuant to this sub-
section shall remain available until ex-
pended.

SEC. 14. WELDED RAIL AND TANK CAR SAFETY
IMPROVEMENTS.

(a) TRACK STANDARDS.—Within 90 days
after the date of enactment of this Act, the
Federal Railroad Administration shall—

(1) require each track owner using contin-
uous welded rail track to include procedures
(in its procedures filed with the Administra-
tion pursuant to section 213.119 of title 49,
Code of Federal Regulations) to improve the
identification of cracks in rail joint bars;

(2) instruct Administration track inspec-
tors to obtain copies of the most recent con-
tinuous welded rail programs of each rail-
road within the inspectors’ areas of responsi-
bility and require that inspectors use those
programs when conducting track inspec-
tions; and

(3) establish a program to periodically re-
view continuous welded rail joint bar inspec-
tion data from railroads and Administration
track inspectors and, whenever the Adminis-
tration determines that it is necessary or ap-
propriate, require railroads to increase the
frequency or improve the methods of inspec-
tion of joint bars in continuous welded rail.

(b) TANK CAR STANDARDS.—The Federal
Railroad Administration shall—

(1) within 1 year after the date of enact-
ment of this Act, validate the predictive
model it is developing to quantify the rel-
evant dynamic forces acting on railroad tank
cars under accident conditions; and

(2) within 18 months after the date of en-
actment of this Act, initiate a rulemaking to
develop and implement appropriate design
standards for pressurized tank cars.

(c) OLDER TANK CAR IMPACT RESISTANCE
ANALYSIS AND REPORT.—Within 2 years after
the date of enactment of this Act, the Fed-
eral Railroad Administration shall—
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(1) conduct a comprehensive analysis to de-
termine the impact resistance of the steels
in the shells of pressure tank cars con-
structed before 1989; and

(2) transmit a report to the Senate Com-
mittee on Commerce, Science, and Transpor-
tation and the House of Representatives
Committee on Transportation and Infra-
structure with recommendations for meas-
ures to eliminate or mitigate the risk of cat-
astrophic failure.

SEC. 15. NORTHERN BORDER RAIL PASSENGER
REPORT.

Within 180 days after the date of enact-
ment of this Act, the Under Secretary of
Homeland Security for Border and Transpor-
tation Security, in consultation with the
heads of other appropriate Federal depart-
ments and agencies and the National Rail-
road Passenger Corporation, shall transmit a
report to the Senate Committee on Com-
merce, Science, and Transportation and the
House of Representatives Committee on
Transportation and Infrastructure that con-
tains—

(1) a description of the current system for
screening passengers and baggage on pas-
senger rail service between the United States
and Canada;

(2) an assessment of the current program
to provide preclearance of airline passengers
between the United States and Canada as
outlined in ‘““The Agreement on Air Trans-
port Preclearance between the Government
of Canada and the Government of the United
States of America’’, dated January 18, 2001;

(3) an assessment of the current program
to provide preclearance of freight railroad
traffic between the United States and Can-
ada as outlined in the ‘‘Declaration of Prin-
ciple for the Improved Security of Rail Ship-
ments by Canadian National Railway and
Canadian Pacific Railway from Canada to
the United States’, dated April 2, 2003;

(4) information on progress by the Depart-
ment of Homeland Security and other Fed-
eral agencies towards finalizing a bilateral
protocol with Canada that would provide for
preclearance of passengers on trains oper-
ating between the United States and Canada;

(5) a description of legislative, regulatory,
budgetary, or policy barriers within the
United States Government to providing pre-
screened passenger lists for rail passengers
travelling between the United States and
Canada to the Department of Homeland Se-
curity;

(6) a description of the position of the Gov-
ernment of Canada and relevant Canadian
agencies with respect to preclearance of such
passengers; and

(7) a draft of any changes in existing Fed-
eral law necessary to provide for pre-screen-
ing of such passengers and providing pre-
screened passenger lists to the Department
of Homeland Security.

SEC. 16. REPORT REGARDING IMPACT ON SECU-
RITY OF TRAIN TRAVEL IN COMMU-
NITIES WITHOUT GRADE SEPARA-
TION.

(a) STUDY.—The Secretary of Homeland Se-
curity shall, in consultation with State and
local government officials, conduct a study
on the impact of blocked highway-railroad
grade crossings on the ability of emergency
responders, including ambulances and police,
fire, and other emergency vehicles, to per-
form public safety and security duties in the
event of a terrorist attack.

(b) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Sec-
retary of Homeland Security shall submit a
report to the Committee on Transportation
and Infrastructure of the House of Rep-
resentatives and the Committee on Com-
merce, Science, and Transportation of the
Senate on the findings of the study con-
ducted under subsection (a) and rec-
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ommendations for reducing the impact of

blocked crossings on emergency response.

SEC. 17. WHISTLEBLOWER PROTECTION PRO-
GRAM.

(a) IN GENERAL.—Subchapter A of chapter
201 of title 49, United States Code, is amend-
ed by inserting after section 20115 the fol-
lowing:

“SEC. 20116. WHISTLEBLOWER PROTECTION FOR
RAIL SECURITY MATTERS.

‘“‘(a) DISCRIMINATION AGAINST EMPLOYEE.—
No rail carrier engaged in interstate or for-
eign commerce may discharge a railroad em-
ployee or otherwise discriminate against a
railroad employee because the employee (or
any person acting pursuant to a request of
the employee)—

‘(1) provided, caused to be provided, or is
about to provide or cause to be provided, to
the employer or the Federal Government in-
formation relating to a perceived threat to
security;

‘“(2) provided, caused to be provided, or is
about to provide or cause to be provided, tes-
timony before Congress or at any Federal or
State proceeding regarding a perceived
threat to security; or

““(3) refused to violate or assist in the vio-
lation of any law, rule or regulation related
to rail security.

‘“(b) DISPUTE RESOLUTION.—A dispute,
grievance, or claim arising under this sec-
tion is subject to resolution under section 3
of the Railway Labor Act (45 U.S.C. 153). In
a proceeding by the National Railroad Ad-
justment Board, a division or delegate of the
Board, or another board of adjustment estab-
lished under section 3 to resolve the dispute,
grievance, or claim the proceeding shall be
expedited and the dispute, grievance, or
claim shall be resolved not later than 180
days after it is filed. If the violation is a
form of discrimination that does not involve
discharge, suspension, or another action af-
fecting pay, and no other remedy is available
under this subsection, the Board, division,
delegate, or other board of adjustment may
award the employee reasonable damages, in-
cluding punitive damages, of not more than
$20,000.

‘‘(c) PROCEDURAL REQUIREMENTS.—Except
as provided in subsection (b), the procedure
set forth in section 42121(b)(2)(B) of this title,
including the burdens of proof, applies to any
complaint brought under this section.

‘‘(d) ELECTION OF REMEDIES.—An employee
of a railroad carrier may not seek protection
under both this section and another provi-
sion of law for the same allegedly unlawful
act of the carrier.

‘‘(e) DISCLOSURE OF IDENTITY.—

‘(1) Except as provided in paragraph (2) of
this subsection, or with the written consent
of the employee, the Secretary of Transpor-
tation may not disclose the name of an em-
ployee of a railroad carrier who has provided
information about an alleged violation of
this section.

‘“(2) The Secretary shall disclose to the At-
torney General the name of an employee de-
scribed in paragraph (1) of this subsection if
the matter is referred to the Attorney Gen-
eral for enforcement.”.

(b) CONFORMING AMENDMENT.—The chapter
analysis for chapter 201 of title 49, United
States Code, is amended by inserting after
the item relating to section 20115 the fol-
lowing:

‘‘Sec. 20116. Whistleblower protection for
rail security matters.”.

SA 1149. Mr. McCAIN (for himself and
Mr. KENNEDY) submitted an amend-
ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
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Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing:
SEC. . SENSE OF THE
PREHENSIVE
FORM.

(a) FINDINGS.—Congress finds that—

(1) the Government of the United States
has an obligation to its citizens to ensure
the rule of law in its communities, secure its
borders, and strengthen international border
security efforts;

(2) current immigration laws and the en-
forcement of such laws are ineffective and do
not serve the people of the United States,
the national security interests of the United
States, or the economic prosperity of the
United States; and

(3) illegal immigration fosters other illegal
activity, burdens States and local commu-
nities with hundreds of millions of dollars in
uncompensated expenses and creates an
underclass of workers who are vulnerable to
fraud and exploitation.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that, before the end of the first
session of the 109th Congress, Congress
should enact comprehensive immigration re-
form that—

(1) ensures strong enforcement of immigra-
tion laws and border security;

(2) provides for adequate legal channels for
immigration;

(3) enables willing workers to be matched
with willing employers when no United
States worker is available to take the job;

(4) 1identifies undocumented immigrants
and encourages them to come forward and
participate legally in the economy of the
United States; and

(5) serves the economic, social, and secu-
rity interests of the United States.

SA 1150. Mr. McCAIN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, in-
sert the following:

SEC. 519.(a) The amount appropriated for
salaries and expenses by title II under the
heading ‘‘CUSTOMS AND BORDER PROTECTION’’
is increased by $179,221,000, all of which shall
be made available to hire an additional 1,000
border patrol agents.

(b) The amount appropriated by title II for
the United States Coast Guard for the Inte-
grated Deepwater Systems program under
the heading ‘‘ACQUISITION, CONSTRUCTION, AND
IMPROVEMENTS is reduced by $179,221,000.

SA 1151. Mr. McCAIN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 61, line 26, insert ‘“‘which shall be
deployed between ports of entry along the
southwestern border of the United States,
taking into consideration the particular se-
curity risks in the area and the need for con-
stant surveillance of such border,” after ‘‘un-
manned aerial vehicles,”.

SA 1152. Mr. MCCAIN submitted an
amendment intended to be proposed by
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him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 64, line 24, insert after ‘‘agencies”
the following: ‘‘and Indian tribes (as that
term is defined in section 4(e) of the Indian
Self-Determination and Education Assist-
ance Act (25 U.S.C. 450b(e))”".

On page 65, line 2, insert after ‘‘agencies”
the following: ‘‘and Indian tribes (as that
term is defined in section 4(e) of the Indian
Self-Determination and Education Assist-
ance Act (25 U.S.C. 450b(e))”".

On page 77, lines 16 and 17, strike ‘‘govern-
ments’ and insert ‘‘governments and Indian
tribes (as that term is defined in section 4(e)
of the Indian Self-Determination and Edu-
cation Assistance Act (25 U.S.C. 450b(e))”.

Beginning on page 77, line 26, strike ‘‘or
and all that follows through ‘‘on risks’ on
page 78, line 1, and insert ‘‘regions, or Indian
tribes (as that term is defined in section 4(e)
of the Indian Self-Determination and Edu-
cation Assistance Act (256 U.S.C. 450b(e))
based on risks”’.

On page 78, line 10, insert after ‘‘States”
the following: “‘or Indian tribes (as that term
is defined in section 4(e) of the Indian Self-
Determination and Education Assistance Act
(25 U.S.C. 450b(e))”’.

i)

SA 1153. Mr. McCAIN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. Of the amount appropriated by
title III for the Office of State and Local
Government Coordination and Preparedness
under the heading ‘‘STATE AND LOCAL PRO-
GRAMS” and allocated for the technology
transfer program, such sums as may be nec-
essary shall be made available to the Sec-
retary of Homeland Security to implement a
plan to enhance communications integration
and information sharing on border security
as authorized under section 303 of the REAL
ID Act of 2005 (division B of Public Law 109-
13).

SA 1154. Ms. STABENOW submitted
an amendment intended to be proposed
by her to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. Not later than 30 days after the
date of enactment of this Act, the United
States Customs and Border Protection shall
develop guidelines for other than full-time
permanent Customs and Border Protection
Officers to complete Customs and Border
Protection Officer training at the Federal
Law Enforcement Training Center. The
guidelines shall take into account the spe-
cial circumstances and needs of other than
full-time permanent officers which includes
the impact of the Customs and Border Pro-
tection Officer training requirement on their
other employment and their ability to con-
tinue to serve as Customs and Border Protec-
tion Officers. The United States Customs and
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Border Protection should give consideration
to extending the length of time for other
than full-time permanent officers to com-
plete the training, allowing officers to com-
plete the training in nonconsecutive ses-
sions, giving officers credit for training al-
ready completed, or providing for other ap-
propriate arrangements.

SA 1155. Mrs. BOXER submitted an
amendment intended to be proposed by
her to the bill H.R. 2360, making appro-
priations for the Department of Home-
land Security for the fiscal year ending
September 30, 2006, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. SPENDING OVERSIGHT.

‘““None of the funds made available in this
Act shall be used on silk plants, art consult-
ants, art work, coffee, microwave ovens, ice
makers, plaques, and private event planning
companies.”

SA 1156. Mrs. BOXER submitted an
amendment intended to be proposed by
her to the bill H.R. 2360, making appro-
priations for the Department of Home-
land Security for the fiscal year ending
September 30, 2006, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . The amount appropriated by
title III under the heading ‘‘OFFICE OF STATE
AND LOCAL GOVERNMENT COORDINATION AND
PREPAREDNESS’ for State and Local Pro-
grams 1is increased by $530,000,000, all of
which shall be made available for discre-
tionary transportation and infrastructure
grants and shall be for port security grants
pursuant to the purposes of section 70107 (a)
through (h) of title 46, United States Code.
Such amounts shall be in addition to the
amounts otherwise made available by this
Act for such purposes.

SA 1157. Mrs. BOXER submitted an
amendment intended to be proposed by
her to the bill H.R. 2360, making appro-
priations for the Department of Home-
land Security for the fiscal year ending
September 30, 2006, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. .LETTERS OF INTENT.

(a) LETTERS OF INTENT.—Section 70107(e) of
title 46, United States Code, is amended by
adding at the end the following:

‘“(6) LETTERS OF INTENT.—The Secretary
may execute letters of intent to commit
funding to port sponsors from the Fund.”.

SA 1158. Mr. REID submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

COMMISSION ON A STRATEGY FOR SUCCESS IN

THE GLOBAL WAR ON TERRORISM

SEC. 519. (a) ESTABLISHMENT.—There is es-

tablished a commission to be known as the
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Commission on a Strategy for Success in the
Global War on Terrorism (in this section re-
ferred to as the ‘“‘Commission’’).

(b) STUDY AND REPORT.—

(1) STuDY.—The duty of the Commission
shall be to conduct a study on the strategy,
tactics, and metrics for assessing perform-
ance and measuring success used by the
United States in conduct of the Global War
on Terrorism, and to submit a report on the
findings of the study according to the guid-
ance set forth in paragraph (2).

(2) REPORT.—Not later than 6 months after
the date of the enactment of this Act, the
Secretary of State shall submit to the appro-
priate congressional committees a report on
the study required by paragraph (1) that in-
cludes the following content:

(A) Recommendations for a set of bench-
marks by which the United States can assess
performance and measure success in the fol-
lowing areas:

(i) Reducing the capability of major world
wide terrorist organizations for carrying out
attacks against the United States and its in-
terests.

(ii) Disrupting senior leadership of major
world wide terrorist organizations.

(iii) Decreasing the ability of major world
wide terrorist organizations to recruit new
members.

(iv) Disrupting major world wide terrorist
organizations’ access to, movement of, and
use of financial assets and key non-financial
resources.

(v) Eliminating safe havens and training
grounds for major world wide terrorist orga-
nizations.

(vi) Preventing terrorists from gaining ac-
cess to nuclear materials and other weapons
of mass destruction.

(vii) Enhancing the public image of the
United States within the populations from
which terrorists have most often originated.

(B) An assessment of performance and
progress by the United States in winning
Global War on Terrorism according to the
benchmarks set forth by the Commission in
accordance with subparagraph (A).

(C) An analysis of the annual country re-
ports on terrorism produced by the Sec-
retary of State in accordance with section
140 of the Foreign Relations Authorization
Act, Fiscal Years 1988 and 1989 (22 U.S.C.
2656f), including an assessment of the fol-
lowing:

(i) The effectiveness of the process by
which the Secretary of State tabulates and
categorizes terrorist attacks and events
around the world.

(ii) The accuracy of the data reported in
the reports.

(iii) The adequacy of safeguards against
the influence of political considerations or
other corrupting factors on the quality of
data included in the reports.

(iv) Any recommendations the Commission
may have for expanding, reconfiguring, or
otherwise improving the reports.

(c) MEMBERSHIP.—

(1) NUMBER AND APPOINTMENT.—The Com-
mission shall be composed of 12 members
who are appointed not later than one month
after the date of enactment of this act, as
follows:

(A) Two co-chairpersons, of which—

(i) one co-chairperson shall be appointed by
a committee consisting of the majority lead-
ers of the Senate and the House of Rep-
resentatives, and of the chairman of each of
the appropriate congressional committees;
and

(ii) one co-chairperson shall be appointed
by a committee consisting of the minority
leaders of the House and Senate, the ranking
minority member of each of the appropriate
congressional committees.
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(B) Ten members appointed by the chair-
man and ranking minority members of the
Committee on Foreign Relations, the Com-
mittee on Homeland Security and Govern-
ment Affairs, and the Committee on Armed
Services of the Senate.

(C) Ten members appointed by the chair-
men and ranking minority members of the
Committee on International Relations, the
Committee on Homeland Security, and the
Committee on Armed Services of the House
of Representatives.

(2) QUALIFICATIONS.—Individuals appointed
to the Commission should have proven expe-
rience or expertise in the prosecution of the
Global War on Terrorism or in the study and
analysis of terrorism, terrorists, United
States military strategy, intelligence oper-
ations, or other relevant subject matter.

(3) VACANCIES.—Any vacancy on the Com-
mission shall not affect its powers and shall
be filled in the manner in which the original
appointment was made.

(4) CHAIRPERSONS.—The members ap-
pointed pursuant to paragraph (1)(A) shall
serve as co-chairpersons of the Commission.

(5) PROHIBITION ON PAY.—Members of the
Commission shall serve without pay.

(6) TRAVEL EXPENSES.—Each member of the
Commission shall receive travel expenses, in-
cluding per diem in lieu of subsistence, in ac-
cordance with sections 5702 and 5703 of title
5, United States Code.

(7) QUORUM.—A majority of the members of
the Commission shall constitute a quorum
but a lesser number may hold hearings.

(8) MEETINGS.—The Commission shall meet
at the call of the chairpersons. The initial
meeting of the Commission shall occur not
later than two weeks after the date on which
not less than six members are appointed. The
Commission may select a temporary chair-
person until such time as the co-chair-
persons have been appointed.

(9) DIRECTOR AND STAFF.—

(A) DIRECTOR.—The Commission shall have
a Director who shall be appointed by the
Chairperson. The Director shall be paid at a
rate not to exceed the rate of basic pay pay-
able for level V of the Executive Schedule.

(B) STAFF.—The Commission may appoint
personnel as appropriate. The staff of the
Commission shall be appointed subject to
the provisions of title 5, United States Code,
governing appointments in the competitive
service, and shall be paid in accordance with
the provisions of chapter 51 and subchapter
III of chapter 53 of that title relating to clas-
sification and General Schedule pay rates.

(10) EXPERTS AND CONSULTANTS.—The Com-
mission may procure temporary and inter-
mittent services under section 3109(b) of title
5, United States Code, but at rates for indi-
viduals not to exceed the daily equivalent of
the maximum annual rate of basic pay pay-
able for the General Schedule.

(11) POWERS.—

(A) HEARINGS AND SESSIONS.—The Commis-
sion may, for the purpose of carrying out
this section, hold hearings, sit and act at
times and places, take testimony, and re-
ceive evidence as the Commission considers
appropriate.

(B) POWERS OF MEMBERS AND AGENTS.—AnNy
member or agent of the Commission may, if
authorized by the Commission, take any ac-
tion which the Commission is authorized to
take by this section.

(C) OBTAINING OFFICIAL DATA.—The Com-
mission may secure directly from any de-
partment or agency of the United States in-
formation necessary to enable it to carry out
this section. Upon request of the chair-
persons of the Commission, the head of that
department or agency shall furnish that in-
formation to the Commission in a timely
manner.
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(D) POSTAL SERVICES.—The Commission
may use the United States postal services in
the same manner and under the same condi-
tions as other departments and agencies of
the United States.

(E) GIFrTs.—The Commission may accept,
use, and dispose of gifts or donations of serv-
ices or property.

(F) ADMINISTRATIVE SUPPORT SERVICES.—
Upon the request of the Commission, the Ad-
ministrator of General Services shall provide
to the Commission, on a reimbursable basis,
the administrative support services nec-
essary for the Commission to carry out its
responsibilities under this section.

(12) SECURITY CLEARANCES FOR COMMISSION
MEMBERS AND STAFF.—The appropriate exec-
utive departments and agencies shall cooper-
ate with the Commission in expeditiously
providing to the Commission members and
staff appropriate security clearances in a
manner consistent with existing procedures
and requirements, except that no person
shall be provided with access to classified in-
formation under this section who would not
otherwise qualify for such security clear-
ance.

(d) APPROPRIATE CONGRESSIONAL COMMIT-
TEES DEFINED.—In this section, the term
‘“‘appropriate congressional committees”
means the Committee on Foreign Relations,
the Committee on Homeland Security and
Government Affairs, and the Committee on
Armed Services of the Senate and the Com-
mittee on International Relations, the Com-
mittee on Homeland Security, and the Com-
mittee on Armed Services of the House of
Representatives.

(e) TERMINATION.—The Commission shall
terminate one week following the submis-
sion of the report described in section (b)(2).

SA 1159. Mr. REID submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. (a) FINDINGS.—Congress makes
the following findings:

(1) Protecting the homeland against nu-
clear, radiological, biological, or chemical
terrorism requires a layered defense drawing
upon a full spectrum of capabilities and
tools, beginning with a national strategy for
an international and domestic effort to pre-
vent the proliferation of weapons of mass de-
struction (WMD) before it affects Americans
at home, as well as to harden America and
manage the consequences of attacks while
preserving fundamental liberties and eco-
nomic activity.

(2) The National Strategy to Combat Weap-
ons of Mass Destruction was published in De-
cember 2002.

(3) Since the development of the National
Strategy—

(A) the nature of the weapons of mass de-
struction threats to the United States has
evolved significantly;

(B) the understanding of likely future
weapons of mass destruction threats has also
progressed; and

(C) United States capabilities for detect-
ing, preventing, and responding to weapons
of mass destruction threats have also
evolved.

(4) President George W. Bush enumerated
in a speech on February 11, 2004, a number of
new actions the United States would call for
to address weaknesses in efforts to combat
the proliferation of weapons of mass
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destnlction. Some of the most in July 11,
2005 important of these actions have not yet
been undertaken or have met international
resistance.

(5) Since the National Strategy ,vas devel-
oped, a significant intelligence failure has
occurred with respect to the assessment of
the weapons of mass destruction capabilities
of Iraq, which failure has precipitated sev-
eral efforts to identify systemic deficiencies
in intelligence and identify recommended
improvements.

(6) As required by the Intelligence Reform
and Terrorism Prevention Act of 2004 (Public
Law 108-458), and as recommended by the
Commission on the Intelligence Capabilities
of the United States Regarding Weapons of
Mass Destruction, President George W. Bush
announced in June 2005 the intent to estab-
lish a National Counter Proliferation Center
(NCPC). The Center will exercise strategic
oversight of the work of the intelligence
community on threats posed by the pro-
liferation of weapons of mass destruction
and will playa unique leading role within the
United States Government in addressing
such threats.

(7) A number of other significant changes
to United States policies, capabilities, and
tools to combat the proliferation of weapons
of mass destruction have been recommended,
and in some cases, implemented since De-
cember 2002, in the absence of an updated na-
tional strategy on combatting the prolifera-
tion of weapons of mass destruction.

(b) UPDATE OF NATIONAL STRATEGY TO COM-
BAT WEAPONS OF MASS DESTRUCTION.—(1) Not
later than 6 months after the date of the en-
actment of this Act, the President shall de-
velop and submit to Congress an update to
the National Strategy to Combat Weapons of
Mass Destruction of December 2002.

(2) The update of the National Strategy
shall take into account developments since
the publication of the National Strategy.

(3) The update of the National Strategy
shall include the following:

(A) INTELLIGENCE-BASED ASSESSMENT.—AnN
intelligence-based assessment of the threat
to United States territory, citizens, and in-
terests from the proliferation of weapons of
mass destruction and the threat of terrorist
acquisition and use of weapons of mass de-
struction.

(B) OBJECTIVES.—A review of the objectives
of United States policy, both domestically
and internationally, regarding the prolifera-
tion of weapons of mass destruction and the
threat of terrorist acquisition and use of
weapons of mass destruction.

(C) CAPABILITIES, ROLES, MISSIONS, CON-
CEPTS OF OPERATIONS.—A review of the full
spectrum of capabilities necessary, whether
domestically or internationally, to address
the proliferation of weapons of mass destruc-
tion and the threat of terrorist acquisition
and use of weapons of mass destruction, and
a description of the roles, missions, and con-
cepts of operations for each of the organiza-
tions and programs responsible for providing
such capabilities.

(D) PoLICY, PROGRAM AND OPERATIONAL CO-
ORDINATION.—A review of the mechanisms for
planning, coordinating, and implementing
policy, programs, and operations, including
government-wide strategic operational plan-
ning, across all agencies and entities under-
taking work to combat the proliferation of
weapons of mass destruction and to protect
the homeland against weapons of mass de-
struction attacks.

(4) The update of the National Strategy
shall address specific areas key to a success-
ful national strategy to combat the pro-
liferation of weapons of mass destruction, in-
cluding, but not limited to the following:

(A) NATIONAL COUNTER PROLIFERATION CEN-
TER.—A description of the roles, missions,
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and concepts of operations for the National
Counter Proliferation Center, including a
plan and schedule for establishing the Center
and developing it to full working capacity.

(B) INTERNATIONAL NONPROLIFERATION RE-
GIMES.—A review of how the United States
will seek to strengthen the international
nonproliferation regimes, including, but not
limited to, the Nuclear Nonproliferation
Treaty and associated entities (such as the
Nuclear Suppliers Group) in the wake of the
2005 Nuclear Nonproliferation Treaty review
conference, the Missile Technology Control
Regime, the Biological Weapons Convention,
and the Chemical Weapons Convention and
associated entities (such as the Australia
Group).

(C) SECURITY OF NUCLEAR MATERIALS.—A
review of how the United States will enhance
programs to secure weapons-grade nuclear
materials globally.

(D) DETECTION AND CHARACTERIZATION CA-
PABILITIES.—A review of how the United
States will improve the array of weapons of
mass destruction detection devices to ensure
the homeland is protected from any means
by which weapons of mass destruction could
be delivered against the United States.

(E) INTERDICTION CAPABILITIES.—AnN assess-
ment of the ability of the United States and
the international community to interdict in
transit illicit materials and personnel re-
lated to weapons of mass destruction, includ-
ing—

(i) an assessment of the number and im-
pact of interdictions under the Proliferation
Security Initiative; and

(ii) an assessment of how the Initiative can
be strengthened to achieve more concrete re-
sults.

(F) NUCLEAR INSPECTIONS AND SAFE-
GUARDS.—A review of how the United States
will strengthen the ability of the Inter-
national Atomic Energy Agency (IAEA) to
monitor peaceful nuclear energy programs to
ensure that such programs are not used as a
cover for nuclear weapons development, in-
cluding, but not limited to—

(i) how the United States will encourage
the adoption and ratification by each non-
nuclear weapon state of the Model Addi-
tional Protocol with the Agency; and

(ii) how the Executive Branch will imple-
ment the United States Additional Protocol
with the Agency in light of its inability,
thus far, to reach agreement on imple-
menting legislation that would permit
United States ratification of the Additional
Protocol to which the United States Senate
gave its advice and consent to ratification on
March 31, 2004.

(G) INTELLIGENCE CAPABILITIES.—A plan for
the implementation of intelligence reforms
intended to improve intelligence capabilities
relating to weapons of mass destruction.

(H) NORTH KOREA AND IRAN.—A plan for
each of the following:

(i) Preventing further processing of nuclear
weapons material in North Korea and ulti-
mately verifiably eliminating the nuclear
weapons programs of North Korea.

(ii) Preventing Iran from developing nu-
clear weapons.

(iii) Deterring other nations from pursuing
nuclear weapons.

(56) The update required by paragraph (1)
shall be submitted to Congress in unclassi-
fied form but may include a classified annex.

SA 1160. Mr. REID submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:
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On page 100, between lines 11 and 12, insert
the following:

SEC. 519. (a) Congress makes the following
findings:

(1) The Homeland Security Advisory Sys-
tem had been raised to threat level Code Or-
ange, a level which indicates a high risk of
terrorist attack, on six occasions since the
Advisory System was created in March 2002,
prior to the rasing of the threat level to Code
Orange following the bombings that occurred
in London on July 7, 2005.

(2) The Code Orange threat level remained
in place for an average of 13 days on each of
the first five occasions that it was raised to
that level.

(3) The sixth elevation of the threat level
to Code Orange occurred in August 2004 and
ended 98 days later, making it four times
longer than any other such alert and consti-
tuting half of the days that the United
States has been under a high risk of terrorist
attack.

(4) The Conference of Mayors estimates
that cities in the United States spend some
$70,000,000 per week to implement security
measures associated with the Code Orange
threat level.

() The recommendation to elevate the
threat level is made by the Homeland Secu-
rity Council, a group of Cabinet officials and
senior advisors to the President and Vice
President, (in this section referred to as the
“Council”).

(6) In May 2005, Secretary of Homeland Se-
curity Tom Ridge revealed that there was
often considerable disagreement among the
members of the Council as to whether or not
the threat level should be raised.

(7) There remains considerable confusion
among the public and State and local gov-
ernment officials as to the decision-making
process and criteria used by the Council in
deciding whether the threat level should be
raised to Code Orange.

(b) Not later than 180 days after the date of
the enactment of this Act, the Comptroller
General of the United States shall conduct a
study examining the six occasions in which
the Homeland Security Advisory System was
raised to Code Orange prior to July 2005 and
submit to Congress a report on such study.

(c) The report required by subsection (b)
shall include an explanation and analysis of
the decision-making process used by the
Council to raise the threat level to Code Or-
ange in each of the six instances prior to
July 2005, including—

(1) the criteria and standards used by the
Council in reaching its decision;

(2) a description of deliberations and votes
of the Council were conducted, and whether
any of the deliberations and votes have been
transcribed or were otherwise recorded in
some manner;

(3) a description of the specific intelligence
that led to the decision to raise the threat
level to Code Orange on each of the six occa-
sions, and what, if any, common factors or
trends in the intelligence reporting were
present in each of the previous decisions;

(4) an explanation for the decision, on the
sixth occasion, for the threat level to remain
elevated for 98 days, and what role, if any,
staff of the White House played in the deci-
sion to raise the level on that occasion;

(5) a description of the direct and indirect
costs incurred by cities, States, or the Fed-
eral Government after the threat level was
raised to Code Orange on each of the six oc-
casions; and

(6) the recommendations of the Comp-
troller General of the United States, if any,
for improving the Homeland Security Advi-
sory System, including recommendations re-
garding—
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(A) measures that could be carried out to
build greater public awareness and con-
fidence in the work of the Council;

(B) whether the Council and the Secretary
of Homeland Security could benefit from
greater transparency and the development of
more clearly articulated public standards in
the threat level decision-making process;

(C) whether the current composition of the
Council should be modified to include rep-
resentatives from the States; and

(D) the measures that could be carried out
to minimize the costs to States and munici-
palities during periods when the Homeland
Security Advisory System is raised to level
to Code Orange.

(d) The report required by subsection (b)
shall be submitted in an unclassified form
and may include a classified annex, if nec-
essary.

SA 1161. Mr. REID (for himself, Mr.
BIDEN, and Mr. KENNEDY) submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . (a) FINDINGS.—The Senate makes
the following findings:

(1) The Joint Explanatory Statement to
accompany the Emergency Supplemental
Appropriations Act for Defense, the Global
War on Terror, and Tsunami Relief, 2005
(Public Law 1090913) requires the Department
of Defense to set forth in a report to Con-
gress a comprehensive set of performance in-
dicators and measures for progress toward
military and political stability in Iraq.

(2) The report requires performance stand-
ards and goals for security, economic, and
security force training objectives in Iraq to-
gether with a notional timetable for achiev-
ing these goals.

(3) In specific, the report required, at a
minimum, the following:

(A) With respect to stability and security
in Iraq, the following:

(i) Key measures of political stability, in-
cluding the important political milestones
that must be achieved over the next several
years.

(ii) The primary indicators of a stable se-
curity environment in Iraq, such as number
of engagements per day, numbers of trained
Iraqi forces, and trends relating to numbers
and types of ethnic and religious-based hos-
tile encounters.

(iii) An assessment of the estimated
strength of the insurgency in Iraq and the
extent to which it is composed of non-Iraqi
fighters.

(iv) A description of all militias operating
in Iraq, including the number, size, equip-
ment  strength, military effectiveness,
sources of support, legal status, and efforts
to disarm or reintegrate each militia.

(v) Key indicators of economic activity
that should be considered the most impor-
tant for determining the prospects of sta-
bility in Iraq, including—

(I) unemployment levels;

(IT) electricity, water, and oil production
rates; and

(ITIT) hunger and poverty levels.

(vi) The criteria the Administration will
use to determine when it is safe to begin
withdrawing United States forces from Iraq.

(B) With respect to the training and per-
formance of security forces in Iraq, the fol-
lowing:
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(i) The training provided Iraqi military and
other Ministry of Defense forces and the
equipment used by such forces.

(ii) Key criteria for assessing the capabili-
ties and readiness of the Iraqi military and
other Ministry of Defense forces, goals for
achieving certain capability and readiness
levels (as well as for recruiting, training, and
equipping these forces), and the milestones
and notional timetable for achieving these
goals.

(iii) The operational readiness status of the
Iraqi military forces, including the type,
number, size, and organizational structure of
Iraqi battalions that are—

€8} capable of conducting
counterinsurgency operations independently;
(II) capable of conducting

counterinsurgency operations with the sup-
port of United States or coalition forces; or

(I1T) not ready to conduct
counterinsurgency operations.

(iv) The rates of absenteeism in the Iraqi
military forces and the extent to which in-
surgents have infiltrated such forces.

(v) The training provided Iraqi police and
other Ministry of Interior forces and the
equipment used by such forces.

(vi) Key criteria for assessing the capabili-
ties and readiness of the Iraqi police and
other Ministry of Interior forces, goals for
achieving certain capability and readiness
levels (as well as for recruiting, training, and
equipping), and the milestones and notional
timetable for achieving these goals, includ-
ing—

(I) the number of police recruits that have
received classroom training and the duration
of such instruction;

(IT) the number of veteran police officers
who have received classroom instruction and
the duration of such instruction;

(III) the number of police candidates
screened by the Iraqi Police Screening Serv-
ice, the number of candidates derived from
other entry procedures, and the success rates
of those groups of candidates;

(IV) the number of Iraqi police forces who
have received field training by international
police trainers and the duration of such in-
struction; and

(V) attrition rates and measures of absen-
teeism and infiltration by insurgents.

(vii) The estimated total number of Iraqi
battalions needed for the Iraqi security
forces to perform duties now being under-
taken by coalition forces, including defend-
ing the borders of Iraq and providing ade-
quate levels of law and order throughout
Iraq.

(viii) The effectiveness of the Iraqi mili-
tary and police officer cadres and the chain
of command.

(ix) The number of United States and coali-
tion advisors needed to support the Iraqi se-
curity forces and associated ministries.

(x) An assessment, in a classified annex if
necessary, of United States military require-
ments, including planned force rotations,
through the end of calendar year 2006.

(3) The deadline for submittal of the report
to Congress was 60 days after the date of the
enactment of the Emergency Supplemental
Appropriations Act for Defense, the Global
War on Terror, and Tsunami Relief, 2005,
that is July 11, 2005, and every 90 days there-
after through the end of fiscal year 2006.

(4) The report has not yet been received by
Congress.

(5) The availability of accurate data on key
performance indicators is critical to under-
standing whether the United States strategy
in Iraq is succeeding, and the substantial re-
sources provided by Congress, which total
more than $200,000,000,000 and an approxi-
mate monthly expenditure of $5,000,000,000,
with substantial resource expenditures still
to come, are being utilized effectively.
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(b) SENSE OF SENATE.—It is the sense of the
Senate that—

(1) the information requested in the report
described by subsection (a) is critical—

(A) to fulfilling the oversight obligations
of Congress;

(B) to ensuring the success of United
States strategy in Iraq;

(C) to maximizing the effectiveness of the
substantial resources provided by Congress
and the American people for United States
efforts in Iraq;

(D) to identifying when the Iraqi security
forces will be able to assume responsibility
for security in Iraq; and

(E) to obtaining an estimate of the level of
United States troops that will be necessary
in Iraq during 2005 and 2006, and in any years
thereafter;

(2) the report should be provided by the De-
partment of Defense, as required by the
Emergency Supplemental Appropriations
Act for Defense, the Global War on Terror,
and Tsunami Relief, 2005 as soon as possible;
and

(3) the Secretary of Defense should com-
municate to Congress and the American peo-
ple why the report was not submitted to Con-
gress by the original deadline for its sub-
mittal.

SA 1162. Mr. KERRY (for himself and
Mr. LAUTENBERG) submitted an amend-
ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. Within 90 days after the date of
enactment of this Act, the Department of
Homeland Security’s Office of Inspector Gen-
eral shall issue a report to the House and
Senate Committees on Appropriations, the
House and Senate Committees on Homeland
Security, and the Senate Committee on
Commerce, Science, and Transportation re-
garding the steps the Department has taken
to comply with the recommendations of the
Inspector General’s Report on the Port Secu-
rity Grant Program (OIG-05-10).

SA 1163. Mrs. FEINSTEIN (for herself
and Mr. SESSIONS) submitted an
amendment intended to be proposed by
her to the bill H.R. 2360, making appro-
priations for the Department of Home-
land Security for the fiscal year ending
September 30, 2006, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . FRAUDULENT USE OF PASSPORTS.

(a) CRIMINAL CODE.—

(1) SECRETARY OF HOMELAND SECURITY.—
Section 1546 of title 18, United States Code,
is amended by striking ‘‘the Attorney Gen-
eral or the Commissioner of the Immigration
and Naturalization Service’’ each place it ap-
pears and inserting ‘‘the Secretary of Home-
land Security’’.

(2) DEFINITION OF PASSPORT.—Chapter 75 of
title 18, United States Code, is amended by
adding at the end the following:

“§1A1548. Definition

“For the purposes of sections 1543 and 1544,
the term ‘passport’ means any passport or
travel document issued by the United States,
a foreign government, or an international or-
ganization.”.
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(3) CLERICAL AMENDMENT.—The table of
sections for chapter 75 of title 18, United
States Code, is amended by adding at the end
the following:

‘“Sec. 1548. Definition.”.

(b) IMMIGRATION AND NATIONALITY ACT.—
Section 101(a)(43)(P) of the Immigration and
Nationality Act (8 U.S.C. 1101(a)(43)(P)) is
amended to read as follows:

*“(P) an offense described in—

‘(1) section 1542, 1543, or 1544 of title 18,
United States Code, relating to false state-
ments in the application, forgery, or misuse
of a passport or travel document;

‘“(ii) section 1546(a) of title 18, United
States Code, relating to the fraudulent use of
any document used to gain entry or admis-
sion into the United States, regardless of the
term of imprisonment; or

‘“(iii) section 1546(a) of title 18, United
States Code, relating to any other fraudulent
use of documents not described in clause (ii),
including as evidence of authorized stay or
employment, for which the term of imprison-
ment is at least 12 months.”.

SA 1164. Ms. STABENOW submitted
an amendment intended to be proposed
by her to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 77, line 18, strike ‘$2,694,300,000"
and insert ‘‘$11,552,000,000"°.

On page 81, line 24, strike ‘‘$615,000,000”’ and
insert <‘$4,000,000,000"’.

On page 81, line 24, strike ‘“$550,000,000"’ and
insert ¢‘$3,000,000,000".

On page 81, line 26, strike ¢$65,000,000" and
insert ‘$1,000,000,000"".

On page 82, line 12, strike ‘“$180,000,000"’ and
insert ‘‘$660,000,000"".

On page 89, line 3, strike ¢$194,000,000" and
insert ‘‘$690,994,000"".

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. The total amount appropriated by
title III for the Office of the Under Secretary
for Emergency Preparedness and Response
under the headings ‘‘PREPAREDNESS, MITIGA-
TION, RESPONSE, AND RECOVERY (INCLUDING RE-
CESSION OF FUNDS)”’, ‘‘ADMINISTRATIVE AND
REGIONAL OPERATIONS”, and ‘PUBLIC HEALTH
PROGRAMS’” is increased by $2,845,766,000.

SEC. 520. The Secretary of the Treasury
shall take such action as is necessary to re-
duce benefits provided by the Economic
Growth and Tax Relief Reconciliation Act of
2001 to individuals with an adjusted gross in-
come of $1,000,000,000 or more that will result
in an increase in revenue sufficient to offset
the increased funding provided for the first
responder and other programs made by sec-
tion 518, this section, and any related in-
creases in funding.

SA 1165. Ms. STABENOW submitted
an amendment intended to be proposed
by her to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 56, line 19, strike ‘‘$124,620,000”’ and
insert ““$115,160,000°".

On page 57, line 1, strike ‘‘$146,322,000"" and
insert <‘$135,572,000"".

On page 57, line 17, strike *‘$18,325,000’ and
insert <‘$17,035,000".

On page 57, line 22, strike ‘‘$286,540,000"’ and
insert <*$265,040,000°".
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On page 77, line 18, strike ¢$2,694,300,000
and insert *“2,737,300,000"".

On page 79, line 22, strike the colon and in-
sert a period.

On page 79, between lines 22 and 23, insert
the following:

(7) $44,000,000 for interoperable communica-
tions equipment grants:

SA 1166. Mr. DURBIN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 70, line 20, strike ‘‘purposes.” and
insert the following: ‘‘purposes: Provided fur-
ther, That MidAmerica St. Louis Airport in
Mascoutah, Illinois, shall be designated as a
port of entry.”.

SA 1167. Mr. GRASSLEY (for himself
and Mr. HATCH) submitted an amend-
ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 88, line 13, strike the period at the
end and insert ‘‘, of which $2,500,000 shall be
available until expended to carry out section
402(d)(2) of the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996 (8
U.S.C. 1324a note).”.

SA 1168. Mr. DOMENICI (for himself
and Mr. BINGAMAN) submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . AMENDMENT TO TITLE 18.

(a) IN GENERAL.—Chapter 2 of title 18,
United States Code, is amended by adding at
the end the following:

“§1A39. Violation of Washington, D.C. air-
space

‘“Whoever negligently flies an aircraft in a
manner that violates the Washington, D.C.
Metropolitan Area Flight Restricted Zone
(as defined by the Federal Aviation Adminis-
tration) and causes the evacuation a Federal
building or any other public property shall
be subject to a fine of $100,000, confiscation
of the aircraft, and loss of the right to fly in
United States airspace for 5 years.” .

(b) CHAPTER ANALYSIS.—The table of sec-
tions for chapter 2 of title 18, United States
Code, is amended by adding at the end the
following:

“Sec. 39. Violation of Washington, D.C. air-
space.”’.

SA 1169. Mr. HAGEL submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 69, line 2, strike ¢$4,452,318,000”’
and insert ‘‘$4,440,318,000’.

)
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On page 70, line 24, strike ‘‘$36,000,000’ and
insert *$48,000,000"".

SA 1170. Mr. McCAIN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. The amount appropriated for sala-
ries and expenses by title II under the head-
ing “IMMIGRATION AND CUSTOMS ENFORCE-
MENT” is increased by $61,666,500, all of which
shall be made available to hire and train an
additional 500 full-time active duty Immigra-
tion and Cuistoms Enforcement investiga-
tors.

SA 1171. Mr. McCAIN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519.(a) The amount appropriated for
salaries and expenses by title II under the
heading ‘‘IMMIGRATION AND CUSTOMS EN-
FORCEMENT” is increased by $198,000,000, all
of which shall be made available to add an
additional 5,760 detention beds in the United
States.

(b) The amount appropriated by title II for
the United States Coast Guard for the Inte-
grated Deepwater Systems program under
the heading ‘‘ACQUISITION, CONSTRUCTION, AND
IMPROVEMENTS”’ is reduced by $198,000,000.

SA 1172. Mr. THOMAS submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . (a) Not later than 60 days after
the date of the enactment of this Act, the
Secretary of Homeland Security shall des-
ignate the Natrona International Airport in
Casper, Wyoming, as an airport at which pri-
vate aircraft described in subsection (b) may
land for processing by the United States Cus-
toms and Border Protection in accordance
with section 122.24(b) of title 19, Code of Fed-
eral Regulations, and such airport shall not
be treated as a user fee airport for purposes
of section 122.15 of title 19, Code of Federal
Regulations.

(b) PRIVATE AIRCRAFT.—Private aircraft
described in this subsection are private air-
craft that—

(1) arrive in the United States from a for-
eign area and have a final destination in the
United States of Natrona International Air-
port in Casper, Wyoming; and

(2) would otherwise be required to land for
processing by the United States Customs and
Border Protection at an airport listed in sec-
tion 122.24(b) of title 19, Code of Federal Reg-
ulations, in accordance with such section.

(c) DEFINITION.—In this section, the term
‘“‘private aircraft’” has the meaning given
such term in section 122.23(a)(1) of title 19,
Code of Federal Regulations.
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SA 1173. Mrs. HUTCHISON submitted
an amendment intended to be proposed
by her to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. It is the Sense of the Senate that
the Director of the Office for State and Local
Government Coordination of the Department
of Homeland Security should coordinate
with the American Red Cross in developing a
mass care plan for the areas of the United
States most at risk of being the target of a
terrorist attack.

SA 1174. Mrs. HUTCHISON submitted
an amendment intended to be proposed
by her to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 77, line 24, after ‘‘formula-based
grants’ insert the following: ‘‘and $50,000,000
shall be allocated to the American Red Cross
for use in its mass care catastrophic plan-
ning initiative”

SA 1175. Mr. THOMAS submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . Not later than 60 days after the
date of the enactment of this Act, the Sec-
retary of Homeland Security shall designate
an airport in each State as a port of entry.

SA 1176. Mr. McCain submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 77, between lines 5 and 6, insert
the following:

PILOT PROGRAM FOR GROUND SURVEILLANCE

TECHNOLOGY AND BORDER SECURITY

Of the amounts appropriated under this
title, such amounts as may be necessary
shall be made available to carry out the pilot
program for ground surveillance technology
and border security authorized by section 302
of the Emergency Supplemental Appropria-
tions Act for Defense, the Global War on Ter-
ror, and Tsunami Relief, 2005 (Public Law
109-13; 8 U.S.C. 1712 note).

SA 1177. Mr. CRAIG (for himself and
Mr. KENNEDY) submitted an amend-
ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing:
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TITLE—BORDER ENFORCEMENT AND
VISA SECURITY
SEC. 01. DOCUMENT AND VISA REQUIREMENTS.

(a) IN GENERAL.—Section 221(a) of the Im-
migration and Nationality Act (8 U.S.C.
1201(a)) is amended by adding at the end the
following:

¢“(3) VISAS AND IMMIGRATION RELATED DOCU-
MENT REQUIREMENTS.—

‘“(A) Visas issued by the Secretary of State
and immigration related documents issued
by the Secretary of State or the Secretary of
Homeland Security shall comply with au-
thentication and biometric standards recog-
nized by domestic and international stand-
ards organizations.

“(B) Such visas and documents shall—

‘(i) be machine-readable and tamper-re-
sistant;

‘“(ii) use biometric identifiers that are con-
sistent with the requirements of section 303
of the Enhanced Border Security and Visa
Entry Reform Act of 2002 (8 U.S.C. 1732), and
represent the benefits and status set forth in
such section;

‘‘(iii) comply with the biometric and docu-
ment identifying standards established by
the International Civil Aviation Organiza-
tion; and

‘‘(iv) be compatible with the United States
Visitor and Immigrant Status Indicator
Technology and the employment verification
system established under section 274E.

‘“(C) The information contained on the
visas or immigration related documents de-
scribed in subparagraph (B) shall include—

‘(i) the alien’s name, date and place of
birth, alien registration or visa number, and,
if applicable, social security number;

‘‘(ii) the alien’s citizenship and immigra-
tion status in the United States; and

‘“(iii) the date that such alien’s authoriza-
tion to work in the United States expires, if
appropriate.”’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
October 26, 2007.

SEC. 02. EMPLOYMENT ELIGIBILITY CONFIRMA-
TION SYSTEM.

(a) IN GENERAL.—Chapter 8 of title II of the
Immigration and Nationality Act (8 U.S.C.
1321 et seq.) is amended by inserting after
section 274D the following:

“EMPLOYMENT ELIGIBILITY

“SEC. 274E. (a) EMPLOYMENT ELIGIBILITY
CONFIRMATION SYSTEM.—

‘(1) IN GENERAL.—The Commissioner of So-
cial Security, in consultation and coordina-
tion with the Secretary of Homeland Secu-
rity, shall establish an Employment Eligi-
bility Confirmation System (referred to in
this section as the ‘System’) through which
the Commissioner responds to inquiries
made by employers who have hired individ-
uals concerning each individual’s identity
and employment authorization.

¢“(2) MAINTENANCE OF RECORDS.—The Com-
missioner shall electronically maintain
records by which compliance under the Sys-
tem may be verified.

¢“(3) OBJECTIVES OF THE SYSTEM.—The Sys-
tem shall—

“(A) facilitate the eventual transition for
all businesses from the employer verification
system established in section 274A with the
System;

‘(B) utilize, as a central feature of the Sys-
tem, machine-readable documents that con-
tain encrypted electronic information to
verify employment eligibility; and

‘“(C) provide for the evidence of employ-
ment required under section 218A.

‘“(4) INITIAL RESPONSE.—The System shall
provide—

““(A) confirmation or a tentative noncon-
firmation of an individual’s identity and em-
ployment eligibility not later than 3 working
days after the initial inquiry; and
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‘(B) an appropriate code indicating such
confirmation or tentative nonconfirmation.

‘() SECONDARY VERIFICATION PROCESS IN
CASE OF TENTATIVE NONCONFIRMATION.—

‘“(A) ESTABLISHMENT.—For cases of ten-
tative nonconfirmation, the Commissioner of
Social Security, in consultation and coordi-
nation with the Secretary of Homeland Secu-
rity, shall establish a secondary verification
process. The employer shall make the sec-
ondary verification inquiry not later than 10
days after receiving a tentative noncon-
firmation.

‘(B) DISCREPANCIES.—If an employee
chooses to contest a secondary nonconfirma-
tion, the employer shall provide the em-
ployee with a referral letter and instruct the
employee to visit an office of the Depart-
ment of Homeland Security or the Social Se-
curity Administration to resolve the discrep-
ancy not later than 10 working days after the
receipt of such referral letter in order to ob-
tain confirmation.

‘(C) FAILURE TO CONTEST.—An individual’s
failure to contest a confirmation shall not
constitute knowledge (as defined in section
274a.1(1) of title 8, Code of Federal Regula-
tions.

“(6) DESIGN AND OPERATION OF SYSTEM.—
The System shall be designed, implemented,
and operated—

‘“(A) to maximize its reliability and ease of
use consistent with protecting the privacy
and security of the underlying information
through technical and physical safeguards;

‘“(B) to allow employers to verify that a
newly hired individual is authorized to be
employed;

“(C) to permit individuals to—

‘(i) view their own records in order to en-
sure the accuracy of such records; and

‘“(ii) contact the appropriate agency to cor-
rect any errors through an expedited process
established by the Commissioner of Social
Security, in consultation and coordination
with the Secretary of Homeland Security;
and

‘(D) to prevent discrimination based on
national origin or citizenship status under
section 274B.

“(7T) UNLAWFUL USES OF SYSTEM.—It shall
be an unlawful immigration-related employ-
ment practice—

‘“(A) for employers or other third parties to
use the System selectively or without au-
thorization;

‘(B) to use the System prior to an offer of
employment;

‘“(C) to use the System to exclude certain
individuals from consideration for employ-
ment as a result of a perceived likelihood
that additional verification will be required,
beyond what is required for most job appli-
cants;

‘(D) to use the System to deny certain em-
ployment benefits, otherwise interfere with
the labor rights of employees, or any other
unlawful employment practice; or

“(E) to take adverse action against any
person, including terminating or suspending
an employee who has received a tentative
nonconfirmation.

“(b) EMPLOYMENT ELIGIBILITY DATABASE.—

‘(1) REQUIREMENT.—The Commissioner of
Social Security, in consultation and coordi-
nation with the Secretary of Homeland Secu-
rity and other appropriate agencies, shall de-
sign, implement, and maintain an Employ-
ment Eligibility Database (referred to in this
section as the ‘Database’) as described in
this subsection.

‘“(2) DATA.—The Database shall include, for
each individual who is not a citizen or na-
tional of the United States, but is authorized
or seeking authorization to be employed in
the United States, the individual’s—

‘“(A) country of origin;

“(B) immigration status;
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“(C) employment eligibility;

‘(D) occupation;

‘“(BE) metropolitan statistical area of em-
ployment;

‘(F') annual compensation paid;

“(G) period of employment eligibility;

“(H) employment commencement date;
and

‘() employment termination date.

‘“(3) REVERIFICATION OF EMPLOYMENT ELIGI-
BILITY.—The Commissioner of Social Secu-
rity shall prescribe, by regulation, a system
to annually reverify the employment eligi-
bility of each individual described in this
section—

““(A) by utilizing the machine-readable
documents described in section 221(a)(3); or

‘(B) if machine-readable documents are
not available, by telephonic or electronic
communication.

‘“(4) CONFIDENTIALITY.—

““(A) ACCESS TO DATABASE.—No officer or
employee of any agency or department of the
United States, other than individuals respon-
sible for the verification of employment eli-
gibility or for the evaluation of the employ-
ment verification program at the Social Se-
curity Administration, the Department of
Homeland Security, and the Department of
Labor, may have access to any information
contained in the Database.

‘(B) PROTECTION FROM UNAUTHORIZED DIS-
CLOSURE.—Information in the Database shall
be adequately protected against unauthor-
ized disclosure for other purposes, as pro-
vided in regulations established by the Com-
missioner of Social Security, in consultation
with the Secretary of Homeland Security
and the Secretary of Labor.

‘“(5) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to design, imple-
ment, and maintain the Database.

‘‘(c) GRADUAL IMPLEMENTATION.—The Com-
missioner of Social Security, in coordination
with the Secretary of Homeland Security
and the Secretary of Labor shall develop a
plan to phase all workers into the Database
and phase out the employer verification sys-
tem established in section 274A over a period
of time that the Commissioner determines to
be appropriate.

‘“(d) EMPLOYER RESPONSIBILITIES.—Each
employer shall—

‘(1) notify employees and prospective em-
ployees of the use of the System and that the
System may be used for immigration en-
forcement purposes;

‘(2) verify the identification and employ-
ment authorization status for newly hired
individuals not later than 3 days after the
date of hire;

“4(3) use—

‘“(A) a machine-readable document de-
scribed in subsection (a)(3)(B); or

‘“(B) the telephonic or electronic system to
access the Database;

‘“(4) provide, for each employee hired, the
occupation, metropolitan statistical area of
employment, and annual compensation paid;

‘“(6) retain the code received indicating
confirmation or nonconfirmation, for use in
investigations; and

‘“(6) provide a copy of the employment
verification receipt to such employees.

*‘(e) GOOD-FAITH COMPLIANCE.—

‘(1 AFFIRMATIVE DEFENSE.—A person or
entity that establishes good faith compli-
ance with the requirements of this section
with respect to the employment of an indi-
vidual in the United States has established
an affirmative defense that the person or en-
tity has not violated this section.

‘(2) LIMITATION.—Paragraph (1) shall not
apply if a person or entity engages in an un-
lawful immigration-related employment
practice described in subsection (a)(7).”.
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(b) INTERIM DIRECTIVE.—Before the imple-
mentation of the Employment Eligibility
Confirmation System (referred to in this sec-
tion as the ‘“‘System’’) established under sec-
tion 274E of the Immigration and Nation-
ality Act, as added by subsection (a), the
Commissioner of Social Security, in coordi-
nation with the Secretary of Homeland Secu-
rity, shall, to the maximum extent prac-
ticable, implement an interim system to
confirm employment eligibility that is con-
sistent with the provisions of such section.

(¢) REPORTS.—

(1) IN GENERAL.—Not later than 3 months
after the last day of the second year and of
the third year that the System is in effect,
the Comptroller General of the United States
shall submit to the Committee on the Judici-
ary of the Senate and the Committee on the
Judiciary of the House of Representatives a
report on the System.

(2) CONTENTS.—Each report
under paragraph (1) shall include—

(A) an assessment of the impact of the Sys-
tem on the employment of unauthorized
workers;

(B) an assessment of the accuracy of the
Employment Eligibility Database main-
tained by the Department of Homeland Secu-
rity and Social Security Administration
databases, and timeliness and accuracy of re-
sponses from the Department of Homeland
Security and the Social Security Adminis-
tration to employers;

(C) an assessment of the privacy, confiden-
tiality, and system security of the System;

(D) assess whether the System is being im-
plemented in a nondiscriminatory manner;
and

(E) include recommendations on whether
or not the System should be modified.

SEC. 03. IMPROVED ENTRY AND EXIT DATA SYS-
TEM.

Section 110 of the Illegal Immigration Re-
form and Immigrant Responsibility Act of
1996 (8 U.S.C. 1365a) is amended—

(1) by striking ‘‘Attorney General’ each
place it appears and inserting ‘‘Secretary of
Homeland Security’’;

(2) in subsection (b)—

(A) in paragraph (1)(C), by striking ‘‘Jus-
tice” and inserting ‘‘Homeland Security’’;

(B) in paragraph (4), by striking ‘‘and” at
the end;

(C) in paragraph (5), by striking the period
at the end and inserting ‘‘; and’’; and

(D) by adding at the end the following:

‘(6) collects the biometric machine-read-
able information from an alien’s visa or im-
migration-related document described in sec-
tion 221(a)(3) of the Immigration and Nation-
ality Act (8 U.S.C. 1201(a)(3) at the time an
alien arrives in the United States and at the
time an alien departs from the United States
to determine if such alien is entering, or is
present in, the United States unlawfully.”’;
and

(3) in subsection (f)(1), by striking ‘‘Depart-
ments of Justice and State’” and inserting
“Department of Homeland Security and the
Department of State”.

SEC. 04. DOCUMENT FRAUD DETECTION.

(a) TRAINING.—The Secretary of Homeland
Security shall provide all customs and bor-
der protection officers with training in iden-
tifying and detecting fraudulent travel docu-
ments. Such training shall be developed in
consultation with the Forensic Document
Laboratory of the Immigration and Customs
Enforcement.

(b) ACCESS TO FORENSIC DOCUMENT LLABORA-
TORY.—The Secretary of Homeland Security
shall provide all customs and border protec-
tion officers with access to the Forensic Doc-
ument Laboratory.

SEC. 05. CANCELLATION OF VISAS.

Section 222(g) of the Immigration and Na-

tionality Act (8 U.S.C. 1202(g)) is amended—

submitted
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(1) in paragraph (1), by inserting ‘“‘and any
other nonimmigrant visa issued by the
United States that is in the possession of the
alien’ after ‘‘such visa’’; and

(2) in paragraph (2)(A), by striking ‘‘(other
than the visa described in paragraph (1))
issued in a consular office located in the
country of the alien’s nationality’” and in-
serting ‘‘(other than a visa described in para-
graph (1)) issued in a consular office located
in the country of the alien’s nationality or
foreign residence’’.

SEC. 06. INSTITUTIONAL REMOVAL PROGRAM.

(a) CONTINUATION AND EXPANSION.—

(1) IN GENERAL.—The Attorney General and
the Secretary of Homeland Security shall
continue to operate and implement the Insti-
tutional Removal Program, which identifies
removable criminal aliens in Federal and
State correctional facilities, ensures such
aliens are not released into the community,
and removes such aliens from the United
States after the completion of their sen-
tences.

(2) EXPANSION.—The Institutional Removal
Program shall be made available to all
States.

(3) COOPERATION, IDENTIFICATION, AND NOTI-
FICATION.—Any State that receives Federal
funds for the incarceration of criminal aliens
shall—

(A) cooperate with Federal Institutional
Removal Program officials;

(B) expeditiously and systematically iden-
tify criminal aliens in its prison and jail pop-
ulations; and

(C) promptly convey such information to
authorities of the Institutional Removal
Program as a condition for receiving such
funds.

(b) TECHNOLOGY USAGE.—Technology, such
as videoconferencing, shall be used to the
maximum extent practicable in order to
make the Institutional Removal Program
available to facilities in remote locations.
TITLE—AGRICULTURAL JOB OPPORTUNI-

TIES, BENEFITS, AND SECURITY ACT OF

2005
SEC. 01. SHORT TITLE.

This title may be cited as the ‘‘Agricul-
tural Job Opportunities, Benefits, and Secu-
rity Act of 2005 or the ‘“‘AgJOBS Act of
2005°.

SEC. 02. DEFINITIONS.

In this title:

(1) AGRICULTURAL EMPLOYMENT.—The term
‘‘agricultural employment’ means any serv-
ice or activity that is considered to be agri-
cultural under section 3(f) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 203(f)) or ag-
ricultural labor under section 3121(g) of the
Internal Revenue Code of 1986 (26 U.S.C.
3121(g)). For purposes of this paragraph, agri-
cultural employment includes employment
under section 101(a)(15)(H)(ii)(a) of the Immi-

gration and Nationality Act (8 U.S.C.
1101(a)(15)(H)(ii)(a)).
(2) EMPLOYER.—The term ‘‘employer”’

means any person or entity, including any
farm labor contractor and any agricultural
association, that employs workers in agri-
cultural employment.

(3) JOB OPPORTUNITY.—The term ‘‘job op-
portunity” means a job opening for tem-
porary full-time employment at a place in
the United States to which United States
workers can be referred.

(4) SECRETARY.—The term ‘‘Secretary”’
means the Secretary of Homeland Security.

(5) TEMPORARY.—A worker is employed on
a ‘‘temporary’ basis where the employment
is intended not to exceed 10 months.

(6) UNITED STATES WORKER.—The term
“United States worker’” means any worker,
whether a United States citizen or national,
a lawfully admitted permanent resident
alien, or any other alien, who is authorized
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to work in the job opportunity within the
United States, except an alien admitted or
otherwise provided status under section
101(a)(15)(H)(ii)(a) of the Immigration and

Nationality Act (8 U.Ss.C.
1101(a)(15)(H){i)(a)).
(7) WORK DAY.—The term ‘‘work day”’

means any day in which the individual is em-
ployed 1 or more hours in agriculture con-
sistent with the definition of ‘‘man-day”’
under section 3(u) of the Fair Labor Stand-
ards Act of 1938 (29 U.S.C. 203(u)).

Subtitle A—Adjustment to Lawful Status
SEC. 11. AGRICULTURAL WORKERS.

(a) TEMPORARY RESIDENT STATUS.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, the Secretary shall
confer upon an alien who qualifies under this
subsection the status of an alien lawfully ad-
mitted for temporary residence if the Sec-
retary determines that the alien—

(A) has performed agricultural employ-
ment in the United States for at least 575
hours or 100 work days, whichever is less,
during any 12 consecutive months during the
18-month period ending on December 31, 2004;

(B) applied for such status during the 18-
month application period beginning on the
first day of the seventh month that begins
after the date of enactment of this Act; and

(C) is otherwise admissible to the United
States under section 212 of the Immigration
and Nationality Act (8 U.S.C. 1182), except as
otherwise provided under subsection (e)(2).

(2) AUTHORIZED TRAVEL.—During the period
an alien is in lawful temporary resident sta-
tus granted under this subsection, the alien
has the right to travel abroad (including
commutation from a residence abroad) in the
same manner as an alien lawfully admitted
for permanent residence.

(3) AUTHORIZED EMPLOYMENT.—During the
period an alien is in lawful temporary resi-
dent status granted under this subsection,
the alien shall be provided an ‘‘employment
authorized” endorsement or other appro-
priate work permit, in the same manner as
an alien lawfully admitted for permanent
residence.

(4) TERMINATION OF TEMPORARY RESIDENT
STATUS.—

(A) IN GENERAL.—During the period of tem-
porary resident status granted an alien
under this subsection, the Secretary may
terminate such status only upon a deter-
mination under this Act that the alien is de-
portable.

(B) GROUNDS FOR TERMINATION OF TEM-
PORARY RESIDENT STATUS.—Before any alien
becomes eligible for adjustment of status
under subsection (c¢), the Secretary may deny
adjustment to permanent resident status and
provide for termination of the temporary
resident status granted such alien under
paragraph (1) if—

(i) the Secretary finds, by a preponderance
of the evidence, that the adjustment to tem-
porary resident status was the result of fraud
or willful misrepresentation (as described in
section 212(a)(6)(C)(i) of the Immigration and
Nationality Act (8 U.S.C. 1182(a)(6)(C)(i)); or

(ii) the alien—

(I) commits an act that makes the alien in-
admissible to the United States as an immi-
grant, except as provided under subsection
(e)(2);

(IT) is convicted of a felony or 3 or more
misdemeanors committed in the United
States; or

(IIT) is convicted of a single misdemeanor
for which the actual sentence served is 6
months or longer.

(5) RECORD OF EMPLOYMENT.—

(A) IN GENERAL.—Each employer of a work-
er granted status under this subsection shall
annually—
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(i) provide a written record of employment
to the alien; and

(ii) provide a copy of such record to the
Secretary.

(B) SUNSET.—The obligation under sub-
paragraph (A) shall terminate on the date
that is 6 years after the date of enactment of
this Act.

(b) RIGHTS OF ALIENS GRANTED TEMPORARY
RESIDENT STATUS.—

(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection, an alien who ac-
quires the status of an alien lawfully admit-
ted for temporary residence under subsection
(a), such status not having changed, shall be
considered to be an alien lawfully admitted
for permanent residence for purposes of any
law other than any provision of the Immi-
gration and Nationality Act (8 U.S.C. 1101 et
seq.).

(2) DELAYED ELIGIBILITY FOR CERTAIN FED-
ERAL PUBLIC BENEFITS.—An alien who ac-
quires the status of an alien lawfully admit-
ted for temporary residence under subsection
(a) as described in paragraph (1) shall not be
eligible, by reason of such acquisition of that
status, for any form of assistance or benefit
described in section 403(a) of the Personal
Responsibility and Work Opportunity Rec-
onciliation Act of 1996 (8 U.S.C. 1613(a)) until
5 years after the date on which the Secretary
confers permanent resident status upon that
alien under subsection (a).

(3) TERMS OF EMPLOYMENT RESPECTING
ALIENS ADMITTED UNDER THIS SECTION.—

(A) PROHIBITION.—No alien granted tem-
porary resident status under subsection (a)
may be terminated from employment by any
employer during the period of temporary
resident status except for just cause.

(B) TREATMENT OF COMPLAINTS.—

(i) ESTABLISHMENT OF PROCESS.—The Sec-
retary shall establish a process for the re-
ceipt, initial review, and disposition in ac-
cordance with this subparagraph of com-
plaints by aliens granted temporary resident
status under subsection (a) who allege that
they have been terminated without just
cause. No proceeding shall be conducted
under this subparagraph with respect to a
termination unless the Secretary determines
that the complaint was filed not later than 6
months after the date of the termination.

(ii) INITIATION OF ARBITRATION.—If the Sec-
retary finds that a complaint has been filed
in accordance with clause (i) and there is
reasonable cause to believe that the com-
plainant was terminated without just cause,
the Secretary shall initiate binding arbitra-
tion proceedings by requesting the Federal
Mediation and Conciliation Service to ap-
point a mutually agreeable arbitrator from
the roster of arbitrators maintained by such
Service for the geographical area in which
the employer is located. The procedures and
rules of such Service shall be applicable to
the selection of such arbitrator and to such
arbitration proceedings. The Secretary shall
pay the fee and expenses of the arbitrator,
subject to the availability of appropriations
for such purpose.

(iii) ARBITRATION PROCEEDINGS.—The arbi-
trator shall conduct the proceeding in ac-
cordance with the policies and procedures
promulgated by the American Arbitration
Association applicable to private arbitration
of employment disputes. The arbitrator shall
make findings respecting whether the termi-
nation was for just cause. The arbitrator
may not find that the termination was for
just cause unless the employer so dem-
onstrates by a preponderance of the evi-
dence. If the arbitrator finds that the termi-
nation was not for just cause, the arbitrator
shall make a specific finding of the number
of days or hours of work lost by the em-
ployee as a result of the termination. The ar-
bitrator shall have no authority to order any
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other remedy, including, but not limited to,
reinstatement, back pay, or front pay to the
affected employee. Within 30 days from the
conclusion of the arbitration proceeding, the
arbitrator shall transmit the findings in the
form of a written opinion to the parties to
the arbitration and the Secretary. Such find-
ings shall be final and conclusive, and no of-
ficial or court of the United States shall
have the power or jurisdiction to review any
such findings.

(iv) EFFECT OF ARBITRATION FINDINGS.—If
the Secretary receives a finding of an arbi-
trator that an employer has terminated an
alien granted temporary resident status
under subsection (a) without just cause, the
Secretary shall credit the alien for the num-
ber of days or hours of work lost for purposes
of the requirement of subsection (c)(1).

(v) TREATMENT OF ATTORNEY’S FEES.—The
parties shall bear the cost of their own attor-
ney’s fees involved in the litigation of the
complaint.

(vi) NONEXCLUSIVE REMEDY.—The com-
plaint process provided for in this subpara-
graph is in addition to any other rights an
employee may have in accordance with ap-
plicable law.

(vii) EFFECT ON OTHER ACTIONS OR PRO-
CEEDINGS.—Any finding of fact or law, judg-
ment, conclusion, or final order made by an
arbitrator in the proceeding before the Sec-
retary shall not be conclusive or binding in
any separate or subsequent action or pro-
ceeding between the employee and the em-
ployee’s current or prior employer brought
before an arbitrator, administrative agency,
court, or judge of any State or the United
States, regardless of whether the prior ac-
tion was between the same or related parties
or involved the same facts, except that the
arbitrator’s specific finding of the number of
days or hours of work lost by the employee
as a result of the employment termination
may be referred to the Secretary pursuant to
clause (iv).

(C) CIVIL PENALTIES.—

(i) IN GENERAL.—If the Secretary finds,
after notice and opportunity for a hearing,
that an employer of an alien granted tem-
porary resident status under subsection (a)
has failed to provide the record of employ-
ment required under subsection (a)(5) or has
provided a false statement of material fact
in such a record, the employer shall be sub-
ject to a civil money penalty in an amount
not to exceed $1,000 per violation.

(ii) LIMITATION.—The penalty applicable
under clause (i) for failure to provide records
shall not apply unless the alien has provided
the employer with evidence of employment
authorization granted under this section.

(¢) ADJUSTMENT TO PERMANENT RESI-
DENCE.—

(1) AGRICULTURAL WORKERS.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), the Secretary shall adjust
the status of an alien granted lawful tem-
porary resident status under subsection (a)
to that of an alien lawfully admitted for per-
manent residence if the Secretary deter-
mines that the following requirements are
satisfied:

(1) QUALIFYING EMPLOYMENT.—The alien
has performed at least 360 work days or 2,060
hours, but in no case less than 2,060 hours, of
agricultural employment in the United
States, during the 6-year period beginning
after the date of enactment of this Act.

(ii) QUALIFYING YEARS.—The alien has per-
formed at least 75 work days or 430 hours,
but in no case less than 430 hours, of agricul-
tural employment in the United States in at
least 3 nonoverlapping periods of 12 consecu-
tive months during the 6-year period begin-
ning after the date of enactment of this Act.
Qualifying periods under this clause may in-
clude nonconsecutive 12-month periods.
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(iii) QUALIFYING WORK IN FIRST 3 YEARS.—
The alien has performed at least 240 work
days or 1,380 hours, but in no case less than
1,380 hours, of agricultural employment dur-
ing the 3-year period beginning after the
date of enactment of this Act.

(iv) APPLICATION PERIOD.—The alien applies
for adjustment of status not later than 7
years after the date of enactment of this
Act.

(v) PROOF.—In meeting the requirements of
clauses (i), (ii), and (iii), an alien may submit
the record of employment described in sub-
section (a)(b) or such documentation as may
be submitted under subsection (d)(3).

(vi) DISABILITY.—In determining whether
an alien has met the requirements of clauses
(i), (ii), and (iii), the Secretary shall credit
the alien with any work days lost because
the alien was unable to work in agricultural
employment due to injury or disease arising
out of and in the course of the alien’s agri-
cultural employment, if the alien can estab-
lish such disabling injury or disease through
medical records.

(B) GROUNDS FOR DENIAL OF ADJUSTMENT OF
STATUS.—The Secretary may deny an alien
adjustment to permanent resident status,
and provide for termination of the tem-
porary resident status granted such alien
under subsection (a), if—

(i) the Secretary finds by a preponderance
of the evidence that the adjustment to tem-
porary resident status was the result of fraud
or willful misrepresentation, as described in
section 212(a)(6)(C)(i) of the Immigration and
Nationality Act (8 U.S.C. 1182(a)(6)(C)(i)); or

(ii) the alien—

(I) commits an act that makes the alien in-
admissible to the United States under sec-
tion 212 of the Immigration and Nationality
Act (8 U.S.C. 1182), except as provided under
subsection (e)(2);

(IT) is convicted of a felony or 3 or more
misdemeanors committed in the United
States; or

(III) is convicted of a single misdemeanor
for which the actual sentence served is 6
months or longer.

(C) GROUNDS FOR REMOVAL.—Any alien
granted temporary resident status under
subsection (a) who does not apply for adjust-
ment of status under this subsection before
the expiration of the application period de-
scribed in subparagraph (A)(iv), or who fails
to meet the other requirements of subpara-
graph (A) by the end of the applicable period,
is deportable and may be removed under sec-
tion 240 of the Immigration and Nationality
Act (8 U.S.C. 1229a). The Secretary shall
issue regulations establishing grounds to
waive subparagraph (A)(iii) with respect to
an alien who has completed at least 200 days
of the work requirement specified in such
subparagraph in the event of a natural dis-
aster which substantially limits the avail-
ability of agricultural employment or a per-
sonal emergency that prevents compliance
with such subparagraph.

(2) SPOUSES AND MINOR CHILDREN.—

(A) IN GENERAL.—Notwithstanding any
other provision of law, the Secretary shall
confer the status of lawful permanent resi-
dent on the spouse and minor child of an
alien granted status under paragraph (1), in-
cluding any individual who was a minor
child on the date such alien was granted
temporary resident status, if the spouse or
minor child applies for such status, or if the
principal alien includes the spouse or minor
child in an application for adjustment of sta-
tus to that of a lawful permanent resident.

(B) TREATMENT OF SPOUSES AND MINOR CHIL-
DREN BEFORE ADJUSTMENT OF STATUS.—A
spouse and minor child of an alien granted
temporary resident status under subsection
(a) may not be—
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(i) removed while such alien maintains
such status, except as provided in subpara-
graph (C); and

(ii) granted authorization to engage in em-
ployment in the United States or be provided
an ‘‘employment authorized’” endorsement
or other work permit, unless such employ-
ment authorization is granted under another
provision of law.

(C) GROUNDS FOR DENIAL OF ADJUSTMENT OF
STATUS AND REMOVAL.—The Secretary may
deny an alien spouse or child adjustment of
status under subparagraph (A) and may re-
move such spouse or child under section 240
of the Immigration and Nationality Act (8
U.S.C. 1229a) if the spouse or child—

(i) commits an act that makes the alien
spouse or child inadmissible to the United
States under section 212 of such Act (8 U.S.C.
1182), except as provided under subsection
(e)(2);

(ii) is convicted of a felony or 3 or more
misdemeanors committed in the United
States; or

(iii) is convicted of a single misdemeanor
for which the actual sentence served is 6
months or longer.

(d) APPLICATIONS.—

(1) TO WHOM MAY BE MADE.—

(A) WITHIN THE UNITED STATES.—The Sec-
retary shall provide that—

(i) applications for temporary resident sta-
tus under subsection (a) may be filed—

(I) with the Secretary, but only if the ap-
plicant is represented by an attorney; or

(IT) with a qualified designated entity (des-
ignated under paragraph (2)), but only if the
applicant consents to the forwarding of the
application to the Secretary; and

(ii) applications for adjustment of status
under subsection (c) shall be filed directly
with the Secretary.

(B) OUTSIDE THE UNITED STATES.—The Sec-
retary, in cooperation with the Secretary of
State, shall establish a procedure whereby
an alien may apply for temporary resident
status under subsection (a) at an appropriate
consular office outside the United States.

(C) PRELIMINARY APPLICATIONS.—

(i) IN GENERAL.—During the application pe-
riod described in subsection (a)(1)(B), the
Secretary may grant admission to the
United States as a temporary resident and
provide an ‘‘employment authorized” en-
dorsement or other appropriate work permit
to any alien who presents a preliminary ap-
plication for such status under subsection (a)
at a designated port of entry on the southern
land border of the United States. An alien
who does not enter through a port of entry is
subject to deportation and removal as other-
wise provided in this Act.

(ii) DEFINITION.—For purposes of clause (i),
the term ‘‘preliminary application’ means a
fully completed and signed application which
contains specific information concerning the
performance of qualifying employment in
the United States, together with the pay-
ment of the appropriate fee and the submis-
sion of photographs and the documentary
evidence which the applicant intends to sub-
mit as proof of such employment.

(iii) ELIGIBILITY.—An applicant under
clause (i) shall otherwise be admissible to
the United States under subsection (e)(2) and
shall establish to the satisfaction of the ex-
amining officer during an interview that the
applicant’s claim to eligibility for temporary
resident status is credible.

(D) TRAVEL DOCUMENTATION.—The Sec-
retary shall provide each alien granted sta-
tus under this section with a counterfeit-re-
sistant document of authorization to enter
or reenter the United States that meets the
requirements established by the Secretary.

(2) DESIGNATION OF ENTITIES TO RECEIVE AP-
PLICATIONS.—
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(A) IN GENERAL.—For purposes of receiving
applications under subsection (a), the Sec-
retary—

(i) shall designate qualified farm labor or-
ganizations and associations of employers;
and

(ii) may designate such other persons as
the Secretary determines are qualified and
have substantial experience, demonstrate
competence, and have traditional long-term
involvement in the preparation and submis-
sion of applications for adjustment of status
under section 209, 210, or 245 of the Immigra-
tion and Nationality Act, Public Law 8909732,
Public Law 9509145, or the Immigration Re-
form and Control Act of 1986.

(B) REFERENCES.—Organizations, associa-
tions, and persons designated under subpara-
graph (A) are referred to in this Act as
‘‘qualified designated entities’.

(3) PROOF OF ELIGIBILITY.—

(A) IN GENERAL.—An alien may establish
that the alien meets the requirement of sub-
section (a)(1)(A) or (¢)(1)(A) through govern-
ment employment records or records sup-
plied by employers or collective bargaining
organizations, and other reliable documenta-
tion as the alien may provide. The Secretary
shall establish special procedures to properly
credit work in cases in which an alien was
employed under an assumed name.

(B) DOCUMENTATION OF WORK HISTORY.—

(i) BURDEN OF PROOF.—An alien applying
for status under subsection (a)(1) or (¢)(1) has
the burden of proving by a preponderance of
the evidence that the alien has worked the
requisite number of hours or days (as re-
quired under subsection (a)(1)(A) or
(©)(1)(A)).

(ii) TIMELY PRODUCTION OF RECORDS.—If an
employer or farm labor contractor employ-
ing such an alien has kept proper and ade-
quate records respecting such employment,
the alien’s burden of proof under clause (i)
may be met by securing timely production of
those records under regulations to be pro-
mulgated by the Secretary.

(iii) SUFFICIENT EVIDENCE.—An alien can
meet the burden of proof under clause (i) to
establish that the alien has performed the
work described in subsection (a)(1)(A) or
(c)(1)(A) by producing sufficient evidence to
show the extent of that employment as a
matter of just and reasonable inference.

(4) TREATMENT OF APPLICATIONS BY QUALI-
FIED DESIGNATED ENTITIES.—Each qualified
designated entity shall agree to forward to
the Secretary applications filed with it in
accordance with paragraph (1)(A)(A)(II) but
shall not forward to the Secretary applica-
tions filed with it unless the applicant has
consented to such forwarding. No such entity
may make a determination required by this
section to be made by the Secretary. Upon
the request of the alien, a qualified des-
ignated entity shall assist the alien in ob-
taining documentation of the work history
of the alien.

(5) LIMITATION ON ACCESS TO INFORMATION.—
Files and records prepared for purposes of
this subsection by qualified designated enti-
ties operating under this subsection are con-
fidential and the Secretary shall not have
access to such files or records relating to an
alien without the consent of the alien, ex-
cept as allowed by a court order issued pur-
suant to paragraph (6).

(6) CONFIDENTIALITY OF INFORMATION.—

(A) IN GENERAL.—Except as otherwise pro-
vided in this subsection, neither the Sec-
retary, nor any other official or employee of
the Department of Homeland Security, or
bureau or agency thereof, may—

(i) use the information furnished by the ap-
plicant pursuant to an application filed
under this section, the information provided
to the applicant by a person designated
under paragraph (2)(A), or any information
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provided by an employer or former employer,
for any purpose other than to make a deter-
mination on the application, or for enforce-
ment of paragraph (7);

(ii) make any publication whereby the in-
formation furnished by any particular indi-
vidual can be identified; or

(iii) permit anyone other than the sworn
officers and employees of the Department of
Homeland Security, or bureau or agency
thereof, or, with respect to applications filed
with a qualified designated entity, that
qualified designated entity, to examine indi-
vidual applications.

(B) REQUIRED DISCLOSURES.—The Secretary
shall provide the information furnished
under this section, or any other information
derived from such furnished information,
to—

(i) a duly recognized law enforcement enti-
ty in connection with a criminal investiga-
tion or prosecution, if such information is
requested in writing by such entity; or

(ii) an official coroner, for purposes of af-
firmatively identifying a deceased indi-
vidual, whether or not the death of such in-
dividual resulted from a crime.

(C) CONSTRUCTION.—

(i) IN GENERAL.—Nothing in this paragraph
shall be construed to limit the use, or re-
lease, for immigration enforcement purposes
or law enforcement purposes of information
contained in files or records of the Depart-
ment of Homeland Security pertaining to an
application filed under this section, other
than information furnished by an applicant
pursuant to the application, or any other in-
formation derived from the application, that
is not available from any other source.

(ii) CRIMINAL CONVICTIONS.—Information
concerning whether the applicant has at any
time been convicted of a crime may be used
or released for immigration enforcement or
law enforcement purposes.

(D) CRIME.—Any person who knowingly
uses, publishes, or permits information to be
examined in violation of this paragraph shall
be subject to a fine in an amount not to ex-
ceed $10,000.

(7) PENALTIES FOR FALSE STATEMENTS IN AP-
PLICATIONS.—

(A) CRIMINAL PENALTY.—Any person who—

(i) files an application for status under sub-
section (a) or (¢) and knowingly and willfully
falsifies, conceals, or covers up a material
fact or makes any false, fictitious, or fraudu-
lent statements or representations, or makes
or uses any false writing or document know-
ing the same to contain any false, fictitious,
or fraudulent statement or entry; or

(ii) creates or supplies a false writing or
document for use in making such an applica-
tion,
shall be fined in accordance with title 18,
United States Code, imprisoned not more
than 5 years, or both.

(B) INADMISSIBILITY.—An alien who is con-
victed of a crime under subparagraph (A)
shall be considered to be inadmissible to the
United States on the ground described in sec-
tion 212(a)(6)(C)(i) of the Immigration and
Nationality Act (8 U.S.C. 1182(a)(6)(C)(1)).

(8) ELIGIBILITY FOR LEGAL SERVICES.—Sec-
tion 504(a)(11) of Public Law 10409134 (110
Stat. 13210953 et seq.) shall not be construed
to prevent a recipient of funds under the
Legal Services Corporation Act (42 U.S.C.
2996 et seq.) from providing legal assistance
directly related to an application for adjust-
ment of status under this section.

(9) APPLICATION FEES.—

(A) FEE SCHEDULE.—The Secretary shall
provide for a schedule of fees that—

(i) shall be charged for the filing of appli-
cations for status under subsections (a) and
(¢); and
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(ii) may be charged by qualified designated
entities to help defray the costs of services
provided to such applicants.

(B) PROHIBITION ON EXCESS FEES BY QUALI-
FIED DESIGNATED ENTITIES.—A qualified des-
ignated entity may not charge any fee in ex-
cess of, or in addition to, the fees authorized
under subparagraph (A)(ii) for services pro-
vided to applicants.

(C) DISPOSITION OF FEES.—

(i) IN GENERAL.—There is established in the
general fund of the Treasury a separate ac-
count, which shall be known as the ‘“‘Agricul-
tural Worker Immigration Status Adjust-
ment Account’”. Notwithstanding any other
provision of law, there shall be deposited as
offsetting receipts into the account all fees
collected under subparagraph (A)().

(ii) USE OF FEES FOR APPLICATION PROC-
ESSING.—Amounts deposited in the ‘‘Agricul-
tural Worker Immigration Status Adjust-
ment Account’ shall remain available to the
Secretary until expended for processing ap-
plications for status under subsections (a)
and (c).

(e) WAIVER OF NUMERICAL LIMITATIONS AND
CERTAIN GROUNDS FOR INADMISSIBILITY.—

(1) NUMERICAL LIMITATIONS DO NOT APPLY.—
The numerical limitations of sections 201
and 202 of the Immigration and Nationality
Act (8 U.S.C. 1151 and 1152) shall not apply to
the adjustment of aliens to lawful permanent
resident status under this section.

(2) WAIVER OF CERTAIN GROUNDS OF INADMIS-
SIBILITY.—In the determination of an alien’s
eligibility for status wunder subsection
(a)(1)(C) or an alien’s eligibility for adjust-
ment of status under subsection
(c)(1)(B)@i)), the following rules shall
apply:

(A) GROUNDS OF EXCLUSION NOT APPLICA-
BLE.—The provisions of paragraphs (5),
(6)(A), (MH(A), and (9)(B) of section 212(a) of
the Immigration and Nationality Act (8
U.S.C. 1182(a)) shall not apply.

(B) WAIVER OF OTHER GROUNDS.—

(i) IN GENERAL.—Except as provided in
clause (ii), the Secretary may waive any
other provision of such section 212(a) in the
case of individual aliens for humanitarian
purposes, to ensure family unity, or if other-
wise in the public interest.

(ii) GROUNDS THAT MAY NOT BE WAIVED.—
Paragraphs (2)(A), (2)(B), (2)(C), (3), and (4) of
such section 212(a) may not be waived by the
Secretary under clause (i).

(iii) CONSTRUCTION.—Nothing in this sub-
paragraph shall be construed as affecting the
authority of the Secretary other than under
this subparagraph to waive provisions of
such section 212(a).

(C) SPECIAL RULE FOR DETERMINATION OF
PUBLIC CHARGE.—An alien is not ineligible for
status under this section by reason of a
ground of inadmissibility under section
212(a)(4) of the Immigration and Nationality
Act (8 U.S.C. 1182(a)(4)) if the alien dem-
onstrates a history of employment in the
United States evidencing self-support with-
out reliance on public cash assistance.

(f) TEMPORARY STAY OF REMOVAL AND
WORK AUTHORIZATION FOR CERTAIN APPLI-
CANTS.—

(1) BEFORE APPLICATION PERIOD.—Effective
on the date of enactment of this Act, the
Secretary shall provide that, in the case of
an alien who is apprehended before the be-
ginning of the application period described
in subsection (a)(1)(B) and who can establish
a nonfrivolous case of eligibility for tem-
porary resident status under subsection (a)
(but for the fact that the alien may not
apply for such status until the beginning of
such period), until the alien has had the op-
portunity during the first 30 days of the ap-
plication period to complete the filing of an
application for temporary resident status,
the alien—
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(A) may not be removed; and

(B) shall be granted authorization to en-
gage in employment in the United States
and be provided an ‘‘employment author-
ized”’ endorsement or other appropriate work
permit for such purpose.

(2) DURING APPLICATION PERIOD.—The Sec-
retary shall provide that, in the case of an
alien who presents a nonfrivolous applica-
tion for temporary resident status under
subsection (a) during the application period
described in subsection (a)(1)(B), including
an alien who files such an application within
30 days of the alien’s apprehension, and until
a final determination on the application has
been made in accordance with this section,
the alien—

(A) may not be removed; and

(B) shall be granted authorization to en-
gage in employment in the United States
and be provided an ‘‘employment author-
ized”” endorsement or other appropriate work
permit for such purpose.

(g) ADMINISTRATIVE AND JUDICIAL RE-
VIEW.—

(1) IN GENERAL.—There shall be no adminis-
trative or judicial review of a determination
respecting an application for status under
subsection (a) or (c) except in accordance
with this subsection.

(2) ADMINISTRATIVE REVIEW.—

(A) SINGLE LEVEL OF ADMINISTRATIVE AP-
PELLATE REVIEW.—The Secretary shall estab-
lish an appellate authority to provide for a
single level of administrative appellate re-
view of such a determination.

(B) STANDARD FOR REVIEW.—Such adminis-
trative appellate review shall be based solely
upon the administrative record established
at the time of the determination on the ap-
plication and upon such additional or newly
discovered evidence as may not have been
available at the time of the determination.

(3) JUDICIAL REVIEW.—

(A) LIMITATION TO REVIEW OF REMOVAL.—
There shall be judicial review of such a de-
termination only in the judicial review of an
order of removal under section 242 of the Im-
migration and Nationality Act (8 U.S.C.
1252).

(B) STANDARD FOR JUDICIAL REVIEW.—Such
judicial review shall be based solely upon the
administrative record established at the
time of the review by the appellate authority
and the findings of fact and determinations
contained in such record shall be conclusive
unless the applicant can establish abuse of
discretion or that the findings are directly
contrary to clear and convincing facts con-
tained in the record considered as a whole.

(h) DISSEMINATION OF INFORMATION ON AD-
JUSTMENT PROGRAM.—Beginning not later
than the first day of the application period
described in subsection (a)(1)(B), the Sec-
retary, in cooperation with qualified des-
ignated entities, shall broadly disseminate
information respecting the benefits that
aliens may receive under this section and the
requirements to be satisfied to obtain such
benefits.

(i) REGULATIONS.—The Secretary shall
issue regulations to implement this section
not later than the first day of the seventh
month that begins after the date of enact-
ment of this Act.

(j) EFFECTIVE DATE.—This section shall
take effect on the date that regulations are
issued implementing this section on an in-
terim or other basis.

(k) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary to carry out this section
$40,000,000 for each of fiscal years 2006
through 2009.

SEC. 12. CORRECTION OF SOCIAL SECURITY
RECORDS.

(a) IN GENERAL.—Section 208(d)(1) of the
Social Security Act (42 U.S.C. 408(d)(1)) is
amended—
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(1) in subparagraph (B)(ii), by striking “‘or”’
at the end;

(2) in subparagraph (C), by inserting ‘‘or”’
at the end;

(3) by inserting after subparagraph (C) the
following:

‘(D) who is granted status as a lawful tem-
porary resident under the Agricultural Job
Opportunity, Benefits, and Security Act of
2005,”’; and

(4) by striking ¢1990.”” and inserting ‘1990,
or in the case of an alien described in sub-
paragraph (D), if such conduct is alleged to
have occurred before the date on which the
alien was granted lawful temporary resident
status.”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall take effect on
the first day of the seventh month that be-
gins after the date of enactment of this Act.
Subtitle B—Reform of H-2A Worker Program
SEC. 21. AMENDMENT TO THE IMMIGRATION

AND NATIONALITY ACT.

(a) IN GENERAL.—The Immigration and Na-
tionality Act is amended by striking section
218 (8 U.S.C. 1183) and inserting the fol-
lowing:

‘‘H-2A EMPLOYER APPLICATIONS

‘“SEC. 218. (a) APPLICATIONS TO THE SEC-
RETARY OF LABOR.—

‘(1) IN GENERAL.—No alien may be admit-
ted to the United States as an H-2A worker,
or otherwise provided status as an H-2A
worker, unless the employer has filed with
the Secretary of Labor an application con-
taining—

‘“(A) the assurances described in subsection
(0);

‘(B) a description of the nature and loca-
tion of the work to be performed;

‘(C) the anticipated period (expected be-
ginning and ending dates) for which the
workers will be needed; and

‘(D) the number of job opportunities in
which the employer seeks to employ the
workers.

‘“(2) ACCOMPANIED BY JOB OFFER.—Each ap-
plication filed under paragraph (1) shall be
accompanied by a copy of the job offer de-
scribing the wages and other terms and con-
ditions of employment and the bona fide oc-
cupational qualifications that shall be pos-
sessed by a worker to be employed in the job
opportunity in question.

““(b) ASSURANCES FOR INCLUSION IN APPLI-
CATIONS.—The assurances referred to in sub-
section (a)(1) are the following:

‘(1) JOB OPPORTUNITIES COVERED BY COLLEC-
TIVE BARGAINING AGREEMENTS.—With respect
to a job opportunity that is covered under a
collective bargaining agreement:

““(A) UNION CONTRACT DESCRIBED.—The job
opportunity is covered by a union contract
which was negotiated at arm’s length be-
tween a bona fide union and the employer.

‘(B) STRIKE OR LOCKOUT.—The specific job
opportunity for which the employer is re-
questing an H-2A worker is not vacant be-
cause the former occupant is on strike or
being locked out in the course of a labor dis-
pute.

“(C) NOTIFICATION OF BARGAINING REP-
RESENTATIVES.—The employer, at the time of
filing the application, has provided notice of
the filing under this paragraph to the bar-
gaining representative of the employer’s em-
ployees in the occupational classification at
the place or places of employment for which
aliens are sought.

‘(D) TEMPORARY OR SEASONAL JOB OPPOR-
TUNITIES.—The job opportunity is temporary
or seasonal.

“(E) OFFERS TO UNITED STATES WORKERS.—
The employer has offered or will offer the job
to any eligible United States worker who ap-
plies and is equally or better qualified for
the job for which the nonimmigrant is, or



July 11, 2005

the nonimmigrants are, sought and who will
be available at the time and place of need.

‘“(F) PROVISION OF INSURANCE.—If the job
opportunity is not covered by the State
workers’ compensation law, the employer
will provide, at no cost to the worker, insur-
ance covering injury and disease arising out
of, and in the course of, the worker’s employ-
ment which will provide benefits at least
equal to those provided under the State’s
workers’ compensation law for comparable
employment.

‘“(2) JOB OPPORTUNITIES NOT COVERED BY
COLLECTIVE BARGAINING AGREEMENTS.—With
respect to a job opportunity that is not cov-
ered under a collective bargaining agree-
ment:

‘“(A) STRIKE OR LOCKOUT.—The specific job
opportunity for which the employer is re-
questing an H-2A worker is not vacant be-
cause the former occupant is on strike or
being locked out in the course of a labor dis-
pute.

“(B) TEMPORARY OR SEASONAL JOB OPPORTU-
NITIES.—The job opportunity is temporary or
seasonal.

¢(C) BENEFIT, WAGE, AND WORKING CONDI-
TIONS.—The employer will provide, at a min-
imum, the benefits, wages, and working con-
ditions required by section 218A to all work-
ers employed in the job opportunities for
which the employer has applied under sub-
section (a) and to all other workers in the
same occupation at the place of employ-
ment.

‘(D) NONDISPLACEMENT OF UNITED STATES
WORKERS.—The employer did not displace
and will not displace a United States worker
employed by the employer during the period
of employment and for a period of 30 days
preceding the period of employment in the
occupation at the place of employment for
which the employer seeks approval to em-
ploy H-2A workers.

‘(E) REQUIREMENTS FOR PLACEMENT OF NON-
IMMIGRANT WITH OTHER EMPLOYERS.—The em-
ployer will not place the nonimmigrant with
another employer unless—

‘(i) the nonimmigrant performs duties in
whole or in part at 1 or more work sites
owned, operated, or controlled by such other
employer;

‘‘(ii) there are indicia of an employment
relationship between the nonimmigrant and
such other employer; and

‘“(iii) the employer has inquired of the
other employer as to whether, and has no ac-
tual knowledge or notice that, during the pe-
riod of employment and for a period of 30
days preceding the period of employment,
the other employer has displaced or intends
to displace a United States worker employed
by the other employer in the occupation at
the place of employment for which the em-
ployer seeks approval to employ H-2A work-
ers.

“(F) STATEMENT OF LIABILITY.—The appli-
cation form shall include a clear statement
explaining the liability under subparagraph
(E) of an employer if the other employer de-
scribed in such subparagraph displaces a
United States worker as described in such
subparagraph.

‘(G) PROVISION OF INSURANCE.—If the job
opportunity is not covered by the State
workers’ compensation law, the employer
will provide, at no cost to the worker, insur-
ance covering injury and disease arising out
of and in the course of the worker’s employ-
ment which will provide benefits at least
equal to those provided under the State’s
workers’ compensation law for comparable
employment.

“(H) EMPLOYMENT OF UNITED STATES WORK-
ERS.—

‘(i) RECRUITMENT.—The employer has
taken or will take the following steps to re-
cruit United States workers for the job op-
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portunities for which the H-2A non-
immigrant is, or H-2A nonimmigrants are,
sought:

“(I) CONTACTING FORMER WORKERS.—The
employer shall make reasonable efforts
through the sending of a letter by United
States Postal Service mail, or otherwise, to
contact any United States worker the em-
ployer employed during the previous season
in the occupation at the place of intended
employment for which the employer is ap-
plying for workers and has made the avail-
ability of the employer’s job opportunities in
the occupation at the place of intended em-
ployment known to such previous workers,
unless the worker was terminated from em-
ployment by the employer for a lawful job-
related reason or abandoned the job before
the worker completed the period of employ-
ment of the job opportunity for which the
worker was hired.

“(II) FILING A JOB OFFER WITH THE LOCAL
OFFICE OF THE STATE EMPLOYMENT SECURITY
AGENCY.—Not later than 28 days before the
date on which the employer desires to em-
ploy an H-2A worker in a temporary or sea-
sonal agricultural job opportunity, the em-
ployer shall submit a copy of the job offer
described in subsection (a)(2) to the local of-
fice of the State employment security agen-
cy which serves the area of intended employ-
ment and authorize the posting of the job op-
portunity on ‘America’s Job Bank’ or other
electronic job registry, except that nothing
in this subclause shall require the employer
to file an interstate job order under section
653 of title 20, Code of Federal Regulations.

‘(III) ADVERTISING OF JOB OPPORTUNITIES.—
Not later than 14 days before the date on
which the employer desires to employ an H-
2A worker in a temporary or seasonal agri-
cultural job opportunity, the employer shall
advertise the availability of the job opportu-
nities for which the employer is seeking
workers in a publication in the local labor
market that is likely to be patronized by po-
tential farm workers.

‘““(IV) EMERGENCY PROCEDURES.—The Sec-
retary of Labor shall, by regulation, provide
a procedure for acceptance and approval of
applications in which the employer has not
complied with the provisions of this subpara-
graph because the employer’s need for H-2A
workers could not reasonably have been fore-
seen.

‘“(ii) JoB OFFERS.—The employer has of-
fered or will offer the job to any eligible
United States worker who applies and is
equally or better qualified for the job for
which the nonimmigrant is, or non-
immigrants are, sought and who will be
available at the time and place of need.

¢“(iii) PERIOD OF EMPLOYMENT.—The em-
ployer will provide employment to any
qualified United States worker who applies
to the employer during the period beginning
on the date on which the foreign worker de-
parts for the employer’s place of employ-
ment and ending on the date on which 50 per-
cent of the period of employment for which
the foreign worker who is in the job was
hired has elapsed, subject to the following
requirements:

‘() PROHIBITION.—NoO person or entity
shall willfully and knowingly withhold
United States workers before the arrival of
H-2A workers in order to force the hiring of
United States workers under this clause.

‘“(IT) CoMPLAINTS.—Upon receipt of a com-
plaint by an employer that a violation of
subclause (I) has occurred, the Secretary of
Labor shall immediately investigate. The
Secretary of Labor shall, within 36 hours of
the receipt of the complaint, issue findings
concerning the alleged violation. If the Sec-
retary of Labor finds that a violation has oc-
curred, the Secretary of Labor shall imme-
diately suspend the application of this clause
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with respect to that certification for that
date of need.

“(III) PLACEMENT OF UNITED STATES WORK-
ERS.—Before referring a United States work-
er to an employer during the period de-
scribed in the matter preceding subclause (1),
the Secretary of Labor shall make all rea-
sonable efforts to place the United States
worker in an open job acceptable to the
worker, if there are other job offers pending
with the job service that offer similar job op-
portunities in the area of intended employ-
ment.

“(iv) STATUTORY CONSTRUCTION.—Nothing
in this subparagraph shall be construed to
prohibit an employer from using such legiti-
mate selection criteria relevant to the type
of job that are normal or customary to the
type of job involved so long as such criteria
are not applied in a discriminatory manner.

“(c) APPLICATIONS BY ASSOCIATIONS ON BE-
HALF OF EMPLOYER MEMBERS.—

‘(1) IN GENERAL.—AnN agricultural associa-
tion may file an application under sub-
section (a) on behalf of 1 or more of its em-
ployer members that the association cer-
tifies in its application has or have agreed in
writing to comply with the requirements of
this section and sections 218A through 218C.

¢“(2) TREATMENT OF ASSOCIATIONS ACTING AS
EMPLOYERS.—If an association filing an ap-
plication under paragraph (1) is a joint or
sole employer of the temporary or seasonal
agricultural workers requested on the appli-
cation, the certifications granted under sub-
section (e)(2)(B) to the association may be
used for the certified job opportunities of
any of its producer members named on the
application, and such workers may be trans-
ferred among such producer members to per-
form the agricultural services of a tem-
porary or seasonal nature for which the cer-
tifications were granted.

‘“(d) WITHDRAWAL OF APPLICATIONS.—

‘(1) IN GENERAL.—An employer may with-
draw an application filed pursuant to sub-
section (a), except that if the employer is an
agricultural association, the association
may withdraw an application filed pursuant
to subsection (a) with respect to 1 or more of
its members. To withdraw an application,
the employer or association shall notify the
Secretary of Labor in writing, and the Sec-
retary of Labor shall acknowledge in writing
the receipt of such withdrawal notice. An
employer who withdraws an application
under subsection (a), or on whose behalf an
application is withdrawn, is relieved of the
obligations undertaken in the application.

‘(2) LIMITATION.—An application may not
be withdrawn while any alien provided sta-
tus under section 101(a)(15)(H)(ii)(a) pursuant
to such application is employed by the em-
ployer.

¢“(3) OBLIGATIONS UNDER OTHER STATUTES.—
Any obligation incurred by an employer
under any other law or regulation as a result
of the recruitment of United States workers
or H-2A workers under an offer of terms and
conditions of employment required as a re-
sult of making an application under sub-
section (a) is unaffected by withdrawal of
such application.

‘“(e) REVIEW AND APPROVAL OF APPLICA-
TIONS.—

‘(1) RESPONSIBILITY OF EMPLOYERS.—The
employer shall make available for public ex-
amination, within 1 working day after the
date on which an application under sub-
section (a) is filed, at the employer’s prin-
cipal place of business or work site, a copy of
each such application (and such accom-
panying documents as are necessary).

‘“(2) RESPONSIBILITY OF THE SECRETARY OF
LABOR.—

‘“(A) COMPILATION OF LIST.—The Secretary
of Labor shall compile, on a current basis, a
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list (by employer and by occupational classi-
fication) of the applications filed under this
subsection. Such list shall include the wage
rate, number of workers sought, period of in-
tended employment, and date of need. The
Secretary of Labor shall make such list
available for examination in the District of
Columbia.

‘“(B) REVIEW OF APPLICATIONS.—The Sec-
retary of Labor shall review such an applica-
tion only for completeness and obvious inac-
curacies. Unless the Secretary of Labor finds
that the application is incomplete or obvi-
ously inaccurate, the Secretary of Labor
shall certify that the intending employer has
filed with the Secretary of Labor an applica-
tion as described in subsection (a). Such cer-
tification shall be provided within 7 days of
the filing of the application.

‘‘H-2A EMPLOYMENT REQUIREMENTS

‘“SEC. 218A. (a) PREFERENTIAL TREATMENT
OF ALIENS PROHIBITED.—Employers seeking
to hire United States workers shall offer the
United States workers no less than the same
benefits, wages, and working conditions that
the employer is offering, intends to offer, or
will provide to H-2A workers. Conversely, no
job offer may impose on United States work-
ers any restrictions or obligations which will
not be imposed on the employer’s H-2A
workers.

““(b) MINIMUM BENEFITS, WAGES, AND WORK-
ING CONDITIONS.—Except in cases where high-
er benefits, wages, or working conditions are
required by the provisions of subsection (a),
in order to protect similarly employed
United States workers from adverse effects
with respect to benefits, wages, and working
conditions, every job offer which shall ac-
company an application under section
218(b)(2) shall include each of the following
benefit, wage, and working condition provi-
sions:

(1) REQUIREMENT TO PROVIDE HOUSING OR A
HOUSING ALLOWANCE.—

‘““(A) IN GENERAL.—An employer applying
under section 218(a) for H-2A workers shall
offer to provide housing at no cost to all
workers in job opportunities for which the
employer has applied under that section and
to all other workers in the same occupation
at the place of employment, whose place of
residence is beyond normal commuting dis-
tance.

‘(B) TYPE OF HOUSING.—In complying with
subparagraph (A), an employer may, at the
employer’s election, provide housing that
meets applicable Federal standards for tem-
porary labor camps or secure housing that
meets applicable local standards for rental
or public accommodation housing or other
substantially similar class of habitation, or
in the absence of applicable local standards,
State standards for rental or public accom-
modation housing or other substantially
similar class of habitation. In the absence of
applicable local or State standards, Federal
temporary labor camp standards shall apply.

‘(C) FAMILY HOUSING.—When it is the pre-
vailing practice in the occupation and area
of intended employment to provide family
housing, family housing shall be provided to
workers with families who request it.

‘(D) WORKERS ENGAGED IN THE RANGE PRO-
DUCTION OF LIVESTOCK.—The Secretary of
Labor shall issue regulations that address
the specific requirements for the provision of
housing to workers engaged in the range pro-
duction of livestock.

‘“(E) LIMITATION.—Nothing in this para-
graph shall be construed to require an em-
ployer to provide or secure housing for per-
sons who were not entitled to such housing
under the temporary labor certification reg-
ulations in effect on June 1, 1986.

*(F) CHARGES FOR HOUSING.—

‘(1) CHARGES FOR PUBLIC HOUSING.—If pub-
lic housing provided for migrant agricultural
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workers under the auspices of a local, coun-
ty, or State government is secured by an em-
ployer, and use of the public housing unit
normally requires charges from migrant
workers, such charges shall be paid by the
employer directly to the appropriate indi-
vidual or entity affiliated with the housing’s
management.

‘“(ii) DEPOSIT CHARGES.—Charges in the
form of deposits for bedding or other similar
incidentals related to housing shall not be
levied upon workers by employers who pro-
vide housing for their workers. An employer
may require a worker found to have been re-
sponsible for damage to such housing which
is not the result of normal wear and tear re-
lated to habitation to reimburse the em-
ployer for the reasonable cost of repair of
such damage.

“(G) HOUSING ALLOWANCE AS
NATIVE.—

‘(i) IN GENERAL.—If the requirement under
clause (ii) is satisfied, the employer may pro-
vide a reasonable housing allowance instead
of offering housing under subparagraph (A).
Upon the request of a worker seeking assist-
ance in locating housing, the employer shall
make a good faith effort to assist the worker
in identifying and locating housing in the
area of intended employment. An employer
who offers a housing allowance to a worker,
or assists a worker in locating housing which
the worker occupies, pursuant to this clause
shall not be deemed a housing provider under
section 203 of the Migrant and Seasonal Agri-
cultural Worker Protection Act (29 U.S.C.
1823) solely by virtue of providing such hous-
ing allowance. No housing allowance may be
used for housing which is owned or con-
trolled by the employer.

‘(i) CERTIFICATION.—The requirement of
this clause is satisfied if the Governor of the
State certifies to the Secretary of Labor
that there is adequate housing available in
the area of intended employment for mi-
grant farm workers, and H-2A workers, who
are seeking temporary housing while em-
ployed at farm work. Such certification shall
expire after 3 years unless renewed by the
Governor of the State.

¢‘(iii) AMOUNT OF ALLOWANCE.—

“(I) NONMETROPOLITAN COUNTIES.—If the
place of employment of the workers provided
an allowance under this subparagraph is a
nonmetropolitan county, the amount of the
housing allowance under this subparagraph
shall be equal to the statewide average fair
market rental for existing housing for non-
metropolitan counties for the State, as es-
tablished by the Secretary of Housing and
Urban Development pursuant to section 8(c)
of the United States Housing Act of 1937 (42
U.S.C. 1437f(c)), based on a 2 bedroom dwell-
ing unit and an assumption of 2 persons per
bedroom.

‘“(IT) METROPOLITAN COUNTIES.—If the place
of employment of the workers provided an
allowance under this paragraph is in a met-
ropolitan county, the amount of the housing
allowance under this subparagraph shall be
equal to the statewide average fair market
rental for existing housing for metropolitan
counties for the State, as established by the
Secretary of Housing and Urban Develop-
ment pursuant to section 8(c) of the United
States Housing Act of 1937 (42 U.S.C.
1437f(c)), based on a 2-bedroom dwelling unit
and an assumption of 2 persons per bedroom.

““(2) REIMBURSEMENT OF TRANSPORTATION.—

“(A) TO PLACE OF EMPLOYMENT.—A worker
who completes 50 percent of the period of
employment of the job opportunity for which
the worker was hired shall be reimbursed by
the employer for the cost of the worker’s
transportation and subsistence from the
place from which the worker came to work
for the employer (or place of last employ-
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ment, if the worker traveled from such
place) to the place of employment.

‘“(B) FROM PLACE OF EMPLOYMENT.—A
worker who completes the period of employ-
ment for the job opportunity involved shall
be reimbursed by the employer for the cost
of the worker’s transportation and subsist-
ence from the place of employment to the
place from which the worker, disregarding
intervening employment, came to work for
the employer, or to the place of next employ-
ment, if the worker has contracted with a
subsequent employer who has not agreed to
provide or pay for the worker’s transpor-
tation and subsistence to such subsequent
employer’s place of employment.

*“(C) LIMITATION.—

‘(i) AMOUNT OF REIMBURSEMENT.—Except
as provided in clause (ii), the amount of re-
imbursement provided under subparagraph
(A) or (B) to a worker or alien shall not ex-
ceed the lesser of—

“(I) the actual cost to the worker or alien
of the transportation and subsistence in-
volved; or

‘(IT) the most economical and reasonable
common carrier transportation charges and
subsistence costs for the distance involved.

‘“(ii) DISTANCE TRAVELED.—No reimburse-
ment under subparagraph (A) or (B) shall be
required if the distance traveled is 100 miles
or less, or the worker is not residing in em-
ployer-provided housing or housing secured
through an allowance as provided in para-
graph (1)(G).

‘(D) EARLY TERMINATION.—If the worker is
laid off or employment is terminated for
contract impossibility (as described in para-
graph (4)(D)) before the anticipated ending
date of employment, the employer shall pro-
vide the transportation and subsistence re-
quired by subparagraph (B) and, notwith-
standing whether the worker has completed
50 percent of the period of employment, shall
provide the transportation reimbursement
required by subparagraph (A).

‘“(E) TRANSPORTATION BETWEEN LIVING
QUARTERS AND WORK SITE.—The employer
shall provide transportation between the
worker’s living quarters and the employer’s
work site without cost to the worker, and
such transportation will be in accordance
with applicable laws and regulations.

‘“(3) REQUIRED WAGES.—

‘““(A) IN GENERAL.—An employer applying
for workers under section 218(a) shall offer to
pay, and shall pay, all workers in the occu-
pation for which the employer has applied
for workers, not less (and is not required to
pay more) than the greater of the prevailing
wage in the occupation in the area of in-
tended employment or the adverse effect
wage rate. No worker shall be paid less than
the greater of the hourly wage prescribed
under section 6(a)(1) of the Fair Labor Stand-
ards Act of 1938 (29 U.S.C. 206(a)(1)) or the ap-
plicable State minimum wage.

‘(B) LIMITATION.—Effective on the date of
enactment of the Agricultural Job Oppor-
tunity, Benefits, and Security Act of 2005 and
continuing for 3 years thereafter, no adverse
effect wage rate for a State may be more
than the adverse effect wage rate for that
State in effect on January 1, 2003, as estab-
lished by section 655.107 of title 20, Code of
Federal Regulations.

“(C) REQUIRED
FREEZE.—

‘(i) FIRST ADJUSTMENT.—If Congress does
not set a new wage standard applicable to
this section before the first March 1 that is
not less than 3 years after the date of enact-
ment of this section, the adverse effect wage
rate for each State beginning on such March
1 shall be the wage rate that would have re-
sulted if the adverse effect wage rate in ef-
fect on January 1, 2003, had been annually

WAGES AFTER 3-YEAR
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adjusted, beginning on March 1, 2006, by the
lesser of—

‘(I the 12 month percentage change in the
Consumer Price Index for All Urban Con-
sumers between December of the second pre-
ceding year and December of the preceding
year; and

‘“(I1) 4 percent.

‘(i) SUBSEQUENT ANNUAL ADJUSTMENTS.—
Beginning on the first March 1 that is not
less than 4 years after the date of enactment
of this section, and each March 1 thereafter,
the adverse effect wage rate then in effect
for each State shall be adjusted by the lesser
of—

¢“(I) the 12 month percentage change in the
Consumer Price Index for All Urban Con-
sumers between December of the second pre-
ceding year and December of the preceding
year; and

‘“(I1) 4 percent.

‘(D) DEDUCTIONS.—The employer shall
make only those deductions from the work-
er’'s wages that are authorized by law or are
reasonable and customary in the occupation
and area of employment. The job offer shall
specify all deductions not required by law
which the employer will make from the
worker’s wages.

‘“(E) FREQUENCY OF PAY.—The employer
shall pay the worker not less frequently than
twice monthly, or in accordance with the
prevailing practice in the area of employ-
ment, whichever is more frequent.

‘“(F) HOURS AND EARNINGS STATEMENTS.—
The employer shall furnish to the worker, on
or before each payday, in 1 or more written
statements—

‘(i) the worker’s total earnings for the pay
period;

‘‘(ii) the worker’s hourly rate of pay, piece
rate of pay, or both;

‘“(iii) the hours of employment which have
been offered to the worker (broken out by
hours offered in accordance with and over
and above the three-quarters guarantee de-
scribed in paragraph (4);

“(iv) the hours actually worked by the
worker;

“(v) an itemization of the deductions made
from the worker’s wages; and

‘‘(vi) if piece rates of pay are used, the
units produced daily.

“(G) REPORT ON WAGE PROTECTIONS.—Not
later than June 1, 2007, the Comptroller Gen-
eral of the United States shall prepare and
transmit to the Secretary of Labor, the Com-
mittee on the Judiciary of the Senate, and
Committee on the Judiciary of the House of
Representatives, a report that addresses—

‘(i) whether the employment of H-2A or
unauthorized aliens in the United States ag-
ricultural work force has depressed United
States farm worker wages below the levels
that would otherwise have prevailed if alien
farm workers had not been employed in the
United States;

‘“(ii) whether an adverse effect wage rate is
necessary to prevent wages of United States
farm workers in occupations in which H-2A
workers are employed from falling below the
wage levels that would have prevailed in the
absence of the employment of H-2A workers
in those occupations;

‘“(iii) whether alternative wage standards,
such as a prevailing wage standard, would be
sufficient to prevent wages in occupations in
which H-2A workers are employed from fall-
ing below the wage level that would have
prevailed in the absence of H-2A employ-
ment;

‘‘(iv) whether any changes are warranted
in the current methodologies for calculating
the adverse effect wage rate and the pre-
vailing wage; and

‘(v) recommendations for future wage pro-
tection under this section.

‘‘(H) COMMISSION ON WAGE STANDARDS.—
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‘(i) ESTABLISHMENT.—There is established
the Commission on Agricultural Wage
Standards under the H-2A program (in this
subparagraph referred to as the ‘Commis-
sion’).

‘“(ii) COMPOSITION.—The Commission shall
consist of 10 members as follows:

‘“(I) 4 representatives of agricultural em-
ployers and 1 representative of the Depart-
ment of Agriculture, each appointed by the
Secretary of Agriculture.

“(II) 4 representatives of agricultural
workers and 1 representative of the Depart-
ment of Labor, each appointed by the Sec-
retary of Labor.

‘“(iii) FuNcTIiONS.—The Commission shall
conduct a study that shall address—

‘“(I) whether the employment of H-2A or
unauthorized aliens in the United States ag-
ricultural workforce has depressed United
States farm worker wages below the levels
that would otherwise have prevailed if alien
farm workers had not been employed in the
United States;

“(IT) whether an adverse effect wage rate is
necessary to prevent wages of United States
farm workers in occupations in which H-2A
workers are employed from falling below the
wage levels that would have prevailed in the
absence of the employment of H-2A workers
in those occupations;

‘“(IIT) whether alternative wage standards,
such as a prevailing wage standard, would be
sufficient to prevent wages in occupations in
which H-2A workers are employed from fall-
ing below the wage level that would have
prevailed in the absence of H-2A employ-
ment;

“(IV) whether any changes are warranted
in the current methodologies for calculating
the adverse effect wage rate and the pre-
vailing wage rate; and

(V) recommendations for future wage pro-
tection under this section.

‘“(iv) FINAL REPORT.—Not later than June
1, 2007, the Commission shall submit a report
to the Congress setting forth the findings of
the study conducted under clause (iii).

‘‘(v) TERMINATION DATE.—The Commission
shall terminate upon submitting its final re-
port.

“‘(4) GUARANTEE OF EMPLOYMENT.—

‘““(A) OFFER TO WORKER.—The employer
shall guarantee to offer the worker employ-
ment for the hourly equivalent of at least
three-fourths of the work days of the total
period of employment, beginning with the
first work day after the arrival of the worker
at the place of employment and ending on
the expiration date specified in the job offer.
For purposes of this subparagraph, the hour-
ly equivalent means the number of hours in
the work days as stated in the job offer and
shall exclude the worker’s Sabbath and Fed-
eral holidays. If the employer affords the
United States or H-2A worker less employ-
ment than that required under this para-
graph, the employer shall pay such worker
the amount which the worker would have
earned had the worker, in fact, worked for
the guaranteed number of hours.

‘(B) FAILURE TO WORK.—Any hours which
the worker fails to work, up to a maximum
of the number of hours specified in the job
offer for a work day, when the worker has
been offered an opportunity to do so, and all
hours of work actually performed (including
voluntary work in excess of the number of
hours specified in the job offer in a work day,
on the worker’s Sabbath, or on Federal holi-
days) may be counted by the employer in
calculating whether the period of guaranteed
employment has been met.

¢(C) ABANDONMENT OF EMPLOYMENT, TERMI-
NATION FOR CAUSE.—If the worker voluntarily
abandons employment before the end of the
contract period, or is terminated for cause,
the worker is not entitled to the ‘three-
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fourths guarantee’ described in subparagraph
(A).

(D) CONTRACT IMPOSSIBILITY.—If, before
the expiration of the period of employment
specified in the job offer, the services of the
worker are no longer required for reasons be-
yond the control of the employer due to any
form of natural disaster, including but not
limited to a flood, hurricane, freeze, earth-
quake, fire, drought, plant or animal disease
or pest infestation, or regulatory drought,
before the guarantee in subparagraph (A) is
fulfilled, the employer may terminate the
worker’s employment. In the event of such
termination, the employer shall fulfill the
employment guarantee in subparagraph (A)
for the work days that have elapsed from the
first work day after the arrival of the worker
to the termination of employment. In such
cases, the employer will make efforts to
transfer the United States worker to other
comparable employment acceptable to the
worker. If such transfer is not effected, the
employer shall provide the return transpor-
tation required in paragraph (2)(D).

*“(5) MOTOR VEHICLE SAFETY.—

‘“(A) MODE OF TRANSPORTATION SUBJECT TO
COVERAGE.—

‘(i) IN GENERAL.—Except as provided in
clauses (iii) and (iv), this subsection applies
to any H-2A employer that uses or causes to
be used any vehicle to transport an H-2A
worker within the United States.

‘‘(ii) DEFINED TERM.—In this paragraph, the
term ‘uses or causes to be used’—

“(I) applies only to transportation pro-
vided by an H-2A employer to an H-2A work-
er, or by a farm labor contractor to an H-2A
worker at the request or direction of an H-2A
employer; and

“‘(II) does not apply to—

‘‘(aa) transportation provided, or transpor-
tation arrangements made, by an H-2A
worker, unless the employer specifically re-
quested or arranged such transportation; or

““(bb) car pooling arrangements made by H-
2A workers themselves, using 1 of the work-
ers’ own vehicles, unless specifically re-
quested by the employer directly or through
a farm labor contractor.

‘‘(iii) CLARIFICATION.—Providing a job offer
to an H-2A worker that causes the worker to
travel to or from the place of employment,
or the payment or reimbursement of the
transportation costs of an H-2A worker by
an H-2A employer, shall not constitute an
arrangement of, or participation in, such
transportation.

““(iv) AGRICULTURAL MACHINERY AND EQUIP-
MENT EXCLUDED.—This subsection does not
apply to the transportation of an H-2A work-
er on a tractor, combine, harvester, picker,
or other similar machinery or equipment
while such worker is actually engaged in the
planting, cultivating, or harvesting of agri-
cultural commodities or the care of live-
stock or poultry or engaged in transpor-
tation incidental thereto.

“(v) COMMON CARRIERS EXCLUDED.—This
subsection does not apply to common carrier
motor vehicle transportation in which the
provider holds itself out to the general pub-
lic as engaging in the transportation of pas-
sengers for hire and holds a valid certifi-
cation of authorization for such purposes
from an appropriate Federal, State, or local
agency.

“(B) APPLICABILITY OF STANDARDS, LICENS-
ING, AND INSURANCE REQUIREMENTS.—

‘(i) IN GENERAL.—When using, or causing
to be used, any vehicle for the purpose of
providing transportation to which this sub-
paragraph applies, each employer shall—

‘“(I) ensure that each such vehicle con-
forms to the standards prescribed by the Sec-
retary of Labor under section 401(b) of the
Migrant and Seasonal Agricultural Worker
Protection Act (29 U.S.C. 1841(b)) and other
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applicable Federal and State safety stand-
ards;

‘(IT1) ensure that each driver has a valid
and appropriate license, as provided by State
law, to operate the vehicle; and

‘(IIT) have an insurance policy or a liabil-
ity bond that is in effect which insures the
employer against liability for damage to per-
sons or property arising from the ownership,
operation, or causing to be operated, of any
vehicle used to transport any H-2A worker.

(i) AMOUNT OF INSURANCE REQUIRED.—The
level of insurance required shall be deter-
mined by the Secretary of Labor pursuant to
regulations to be issued under this sub-
section.

‘(iii) EFFECT OF WORKERS’ COMPENSATION
COVERAGE.—If the employer of any H-2A
worker provides workers’ compensation cov-
erage for such worker in the case of bodily
injury or death as provided by State law, the
following adjustments in the requirements of
subparagraph (B)(i)(III) relating to having an
insurance policy or liability bond apply:

“(I) No insurance policy or liability bond
shall be required of the employer, if such
workers are transported only under -cir-
cumstances for which there is coverage
under such State law.

“(IT) An insurance policy or liability bond
shall be required of the employer for cir-
cumstances under which coverage for the
transportation of such workers is not pro-
vided under such State law.

“(c) COMPLIANCE WITH LABOR LAWS.—An
employer shall assure that, except as other-
wise provided in this section, the employer
will comply with all applicable Federal,
State, and local labor laws, including laws
affecting migrant and seasonal agricultural
workers, with respect to all United States
workers and alien workers employed by the
employer, except that a violation of this as-
surance shall not constitute a violation of
the Migrant and Seasonal Agricultural
Worker Protection Act (29 U.S.C. 1801 et
seq.).

‘(d) Copy OF JoB OFFER.—The employer
shall provide to the worker, not later than
the day the work commences, a copy of the
employer’s application and job offer de-
scribed in section 218(a), or, if the employer
will require the worker to enter into a sepa-
rate employment contract covering the em-
ployment in question, such separate employ-
ment contract.

‘“(e) RANGE PRODUCTION OF LIVESTOCK.—
Nothing in this section, section 218, or sec-
tion 218B shall preclude the Secretary of
Labor and the Secretary from continuing to
apply special procedures and requirements to
the admission and employment of aliens in
occupations involving the range production
of livestock.

““PROCEDURE FOR ADMISSION AND EXTENSION OF
STAY OF H-2A WORKERS

“SEC. 218B. (a) PETITIONING FOR ADMIS-
SION.—An employer, or an association acting
as an agent or joint employer for its mem-
bers, that seeks the admission into the
United States of an H-2A worker may file a
petition with the Secretary. The petition
shall be accompanied by an accepted and
currently valid certification provided by the
Secretary of Labor under section 218(e)(2)(B)
covering the petitioner.

*“(b) EXPEDITED ADJUDICATION BY THE SEC-
RETARY.—The Secretary shall establish a
procedure for expedited adjudication of peti-
tions filed under subsection (a) and within 7
working days shall, by fax, cable, or other
means assuring expedited delivery, transmit
a copy of notice of action on the petition to
the petitioner and, in the case of approved
petitions, to the appropriate immigration of-
ficer at the port of entry or United States
consulate (as the case may be) where the pe-
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titioner has indicated that the alien bene-
ficiary (or beneficiaries) will apply for a visa
or admission to the United States.

‘‘(c) CRITERIA FOR ADMISSIBILITY.—

‘(1) IN GENERAL.—An H-2A worker shall be
considered admissible to the United States if
the alien is otherwise admissible under this
section, section 218, and section 218A, and
the alien is not ineligible under paragraph
(2).
““(2) DISQUALIFICATION.—An alien shall be
considered inadmissible to the United States
and ineligible for nonimmigrant status under
section 101(a)(15)(H)(ii)(a) if the alien has, at
any time during the past 5 years—

‘“(A) violated a material provision of this
section, including the requirement to
promptly depart the United States when the
alien’s authorized period of admission under
this section has expired; or

‘“(B) otherwise violated a term or condition
of admission into the United States as a non-
immigrant, including overstaying the period
of authorized admission as such a non-
immigrant.

“(3) WAIVER OF INELIGIBILITY FOR UNLAW-
FUL PRESENCE.—

‘“(A) IN GENERAL.—An alien who has not
previously been admitted into the United
States pursuant to this section, and who is
otherwise eligible for admission in accord-
ance with paragraphs (1) and (2), shall not be
deemed inadmissible by virtue of section
212(a)(9)(B). If an alien described in the pre-
ceding sentence is present in the United
States, the alien may apply from abroad for
H-2A status, but may not be granted that
status in the United States.

“(B) MAINTENANCE OF WAIVER.—An alien
provided an initial waiver of ineligibility
pursuant to subparagraph (A) shall remain
eligible for such waiver unless the alien vio-
lates the terms of this section or again be-
comes ineligible under section 212(a)(9)(B) by
virtue of unlawful presence in the United
States after the date of the initial waiver of
ineligibility pursuant to subparagraph (A).

¢“(d) PERIOD OF ADMISSION.—

‘(1) IN GENERAL.—The alien shall be admit-
ted for the period of employment in the ap-
plication certified by the Secretary of Labor
pursuant to section 218(e)(2)(B), not to ex-
ceed 10 months, supplemented by a period of
not more than 1 week before the beginning of
the period of employment for the purpose of
travel to the work site and a period of 14
days following the period of employment for
the purpose of departure or extension based
on a subsequent offer of employment, except
that—

‘“(A) the alien is not authorized to be em-
ployed during such 14-day period except in
the employment for which the alien was pre-
viously authorized; and

‘“(B) the total period of employment, in-
cluding such 14-day period, may not exceed
10 months.

‘“(2) CONSTRUCTION.—Nothing in this sub-
section shall limit the authority of the Sec-
retary to extend the stay of the alien under
any other provision of this Act.

“‘(e) ABANDONMENT OF EMPLOYMENT.—

‘(1) IN GENERAL.—An alien admitted or
provided status under section
101(a)(15)(H)(ii)(a) who abandons the employ-
ment which was the basis for such admission
or status shall be considered to have failed
to maintain nonimmigrant status as an H-2A
worker and shall depart the United States or
be subject to removal under section
237(a)(1)(C)(D).

‘“(2) REPORT BY EMPLOYER.—The employer,
or association acting as agent for the em-
ployer, shall notify the Secretary not later
than 7 days after an H-2A worker pre-
maturely abandons employment.

¢“(3) REMOVAL BY THE SECRETARY.—The Sec-
retary shall promptly remove from the
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United States any H-2A worker who violates
any term or condition of the worker’s non-
immigrant status.

‘“(4) VOLUNTARY TERMINATION.—Notwith-
standing paragraph (1), an alien may volun-
tarily terminate his or her employment if
the alien promptly departs the United States
upon termination of such employment.

¢“(f) REPLACEMENT OF ALIEN.—

‘(1) IN GENERAL.—Upon presentation of the
notice to the Secretary required by sub-
section (e)(2), the Secretary of State shall
promptly issue a visa to, and the Secretary
shall admit into the United States, an eligi-
ble alien designated by the employer to re-
place an H-2A worker—

““(A) who abandons or prematurely termi-
nates employment; or

“(B) whose employment is terminated
after a United States worker is employed
pursuant to section 218(b)(2)(H)(iii), if the
United States worker voluntarily departs be-
fore the end of the period of intended em-
ployment or if the employment termination
is for a lawful job-related reason.

‘“(2) CONSTRUCTION.—Nothing in this sub-
section is intended to limit any preference
required to be accorded United States work-
ers under any other provision of this Act.

*‘(g) IDENTIFICATION DOCUMENT.—

‘(1) IN GENERAL.—Each alien authorized to
be admitted under section 101(a)(15)(H)(ii)(a)
shall be provided an identification and em-
ployment eligibility document to verify eli-
gibility for employment in the United States
and verify such person’s proper identity.

‘‘(2) REQUIREMENTS.—No identification and
employment eligibility document may be
issued which does not meet the following re-
quirements:

‘“(A) The document shall be capable of reli-
ably determining whether—

‘(i) the individual with the identification
and employment eligibility document whose
eligibility is being verified is in fact eligible
for employment;

‘(ii) the individual whose eligibility is
being verified is claiming the identity of an-
other person; and

‘“(iii) the individual whose eligibility is
being verified is authorized to be admitted
into, and employed in, the United States as
an H-2A worker.

‘“(B) The document shall be in a form that
is resistant to counterfeiting and to tam-
pering.

‘(C) The document shall—

‘(i) be compatible with other databases of
the Secretary for the purpose of excluding
aliens from benefits for which they are not
eligible and determining whether the alien is
unlawfully present in the United States; and

‘(i) be compatible with law enforcement
databases to determine if the alien has been
convicted of criminal offenses.

““(h) EXTENSION OF STAY OF H-2A ALIENS IN
THE UNITED STATES.—

‘(1) EXTENSION OF STAY.—If an employer
seeks approval to employ an H-2A alien who
is lawfully present in the United States, the
petition filed by the employer or an associa-
tion pursuant to subsection (a), shall request
an extension of the alien’s stay and a change
in the alien’s employment.

¢“(2) LIMITATION ON FILING A PETITION FOR
EXTENSION OF STAY.—A petition may not be
filed for an extension of an alien’s stay—

““(A) for a period of more than 10 months;
or

‘“(B) to a date that is more than 3 years
after the date of the alien’s last admission to
the United States under this section.

¢“(3) WORK AUTHORIZATION UPON FILING A PE-
TITION FOR EXTENSION OF STAY.—

‘“(A) IN GENERAL.—AnN alien who is lawfully
present in the United States may commence
the employment described in a petition
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under paragraph (1) on the date on which the
petition is filed.

‘‘(B) DEFINITION.—For purposes of subpara-
graph (A), the term ‘file’ means sending the
petition by certified mail via the United
States Postal Service, return receipt re-
quested, or delivered by guaranteed commer-
cial delivery which will provide the employer
with a documented acknowledgment of the
date of receipt of the petition.

‘(C) HANDLING OF PETITION.—The employer
shall provide a copy of the employer’s peti-
tion to the alien, who shall keep the petition
with the alien’s identification and employ-
ment eligibility document as evidence that
the petition has been filed and that the alien
is authorized to work in the United States.

‘(D) APPROVAL OF PETITION.—Upon ap-
proval of a petition for an extension of stay
or change in the alien’s authorized employ-
ment, the Secretary shall provide a new or
updated employment eligibility document to
the alien indicating the new validity date,
after which the alien is not required to re-
tain a copy of the petition.

‘“(4) LIMITATION ON EMPLOYMENT AUTHOR-
IZATION OF ALIENS WITHOUT VALID IDENTIFICA-
TION AND EMPLOYMENT ELIGIBILITY DOCU-
MENT.—An expired identification and em-
ployment eligibility document, together
with a copy of a petition for extension of
stay or change in the alien’s authorized em-
ployment that complies with the require-
ments of paragraph (1), shall constitute a
valid work authorization document for a pe-
riod of not more than 60 days beginning on
the date on which such petition is filed, after
which time only a currently valid identifica-
tion and employment eligibility document
shall be acceptable.

¢“(6) LIMITATION ON AN INDIVIDUAL’S STAY IN
STATUS.—

“(A) MAXIMUM PERIOD.—The maximum
continuous period of authorized status as an
H-2A worker (including any extensions) is 3
years.

‘(B) REQUIREMENT TO REMAIN OUTSIDE THE
UNITED STATES.—

‘(i) IN GENERAL.—Subject to clause (ii), in
the case of an alien outside the United
States whose period of authorized status as
an H-2A worker (including any extensions)
has expired, the alien may not again apply
for admission to the United States as an H-
2A worker unless the alien has remained out-
side the United States for a continuous pe-
riod equal to at least ¥ the duration of the
alien’s previous period of authorized status
as an H-2A worker (including any exten-
sions).

‘‘(ii) EXCEPTION.—Clause (i) shall not apply
in the case of an alien if the alien’s period of
authorized status as an H-2A worker (includ-
ing any extensions) was for a period of not
more than 10 months and such alien has been
outside the United States for at least 2
months during the 12 months preceding the
date the alien again is applying for admis-
sion to the United States as an H-2A worker.

‘(i) SPECIAL RULES FOR ALIENS EMPLOYED
AS SHEEPHERDERS.—Notwithstanding any
provision of the Agricultural Job Oppor-
tunity, Benefits, and Security Act of 2005,
aliens admitted under section
101(a)(15)(H)(ii)(a) for employment as sheep-
herders—

‘(1) may be admitted for a period of 12
months;

‘(2) may be extended for a continuous pe-
riod of up to 3 years; and

‘“(3) shall not be subject to the require-
ments of subsection (h)(5) relating to periods
of absence from the United States.

‘““WORKER PROTECTIONS AND LABOR STANDARDS
ENFORCEMENT
‘“SEC. 218C. (a) ENFORCEMENT AUTHORITY.—
(1) INVESTIGATION OF COMPLAINTS.—
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‘“(A) AGGRIEVED PERSON OR THIRD-PARTY
COMPLAINTS.—The Secretary of Labor shall
establish a process for the receipt, investiga-
tion, and disposition of complaints respect-
ing a petitioner’s failure to meet a condition
specified in section 218(b), or an employer’s
misrepresentation of material facts in an ap-
plication under section 218(a). Complaints
may be filed by any aggrieved person or or-
ganization (including bargaining representa-
tives). No investigation or hearing shall be
conducted on a complaint concerning such a
failure or misrepresentation unless the com-
plaint was filed not later than 12 months
after the date of the failure, or misrepresen-
tation, respectively. The Secretary of Labor
shall conduct an investigation under this
subparagraph if there is reasonable cause to
believe that such a failure or misrepresenta-
tion has occurred.

¢(B) DETERMINATION ON COMPLAINT.—Under
such process, the Secretary of Labor shall
provide, within 30 days after the date such a
complaint is filed, for a determination as to
whether or not a reasonable basis exists to
make a finding described in subparagraph
(C), (D), (E), or (H). If the Secretary of Labor
determines that such a reasonable basis ex-
ists, the Secretary of Liabor shall provide for
notice of such determination to the inter-
ested parties and an opportunity for a hear-
ing on the complaint, in accordance with
section 556 of title 5, United States Code,
within 60 days after the date of the deter-
mination. If such a hearing is requested, the
Secretary of Labor shall make a finding con-
cerning the matter not later than 60 days
after the date of the hearing. In the case of
similar complaints respecting the same ap-
plicant, the Secretary of Labor may consoli-
date the hearings under this subparagraph
on such complaints.

¢“(C) FAILURES TO MEET CONDITIONS.—If the
Secretary of Labor finds, after notice and op-
portunity for a hearing, a failure to meet a
condition of paragraph (1)(A), (1)(B), (1)(D),
(DH(F), (2)(A), (2)(B), or (2)(G) of section
218(b), a substantial failure to meet a condi-
tion of paragraph (1)(C), (1)(E), (2)(C), (2)(D),
(2)(BE), or (2)(H) of section 218(b), or a mate-
rial misrepresentation of fact in an applica-
tion under section 218(a)—

‘(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
amount not to exceed $1,000 per violation) as
the Secretary of Labor determines to be ap-
propriate; and

‘“(ii) the Secretary may disqualify the em-
ployer from the employment of aliens de-
scribed in section 101(a)(15)(H)(ii)(a) for a pe-
riod of 1 year.

‘(D) WILLFUL FAILURES AND WILLFUL MIS-
REPRESENTATIONS.—If the Secretary of Labor
finds, after notice and opportunity for hear-
ing, a willful failure to meet a condition of
section 218(b), a willful misrepresentation of
a material fact in an application under sec-
tion 218(a), or a violation of subsection
(D)—

‘(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
amount not to exceed $5,000 per violation) as
the Secretary of Labor determines to be ap-
propriate;

‘“(i1) the Secretary of Labor may seek ap-
propriate legal or equitable relief to effec-
tuate the purposes of subsection (d)(1); and

‘(iii) the Secretary may disqualify the em-
ployer from the employment of H-2A work-
ers for a period of 2 years.

‘“(E) DISPLACEMENT OF UNITED STATES
WORKERS.—If the Secretary of Labor finds,
after notice and opportunity for hearing, a
willful failure to meet a condition of section
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218(b) or a willful misrepresentation of a ma-
terial fact in an application under section
218(a), in the course of which failure or mis-
representation the employer displaced a
United States worker employed by the em-
ployer during the period of employment on
the employer’s application under section
218(a) or during the period of 30 days pre-
ceding such period of employment—

‘(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
amount not to exceed $15,000 per violation)
as the Secretary of Labor determines to be
appropriate; and

‘‘(ii) the Secretary may disqualify the em-
ployer from the employment of H-2A work-
ers for a period of 3 years.

‘“(F) LIMITATIONS ON CIVIL MONEY PEN-
ALTIES.—The Secretary of Labor shall not
impose total civil money penalties with re-
spect to an application under section 218(a)
in excess of $90,000.

“(G) FAILURES TO PAY WAGES OR REQUIRED
BENEFITS.—If the Secretary of Labor finds,
after notice and opportunity for a hearing,
that the employer has failed to pay the
wages, or provide the housing allowance,
transportation, subsistence reimbursement,
or guarantee of employment, required under
section 218A(b), the Secretary of Labor shall
assess payment of back wages, or other re-
quired benefits, due any United States work-
er or H-2A worker employed by the employer
in the specific employment in question. The
back wages or other required benefits under
section 218A(b) shall be equal to the dif-
ference between the amount that should
have been paid and the amount that actually
was paid to such worker.

*“(2) STATUTORY CONSTRUCTION.—Nothing in
this section shall be construed as limiting
the authority of the Secretary of Labor to
conduct any compliance investigation under
any other labor law, including any law af-
fecting migrant and seasonal agricultural
workers, or, in the absence of a complaint
under this section, under section 218 or 218A.

“(b) RIGHTS ENFORCEABLE BY PRIVATE
RIGHT OF ACTION.—H-2A workers may en-
force the following rights through the pri-
vate right of action provided in subsection
(c), and no other right of action shall exist
under Federal or State law to enforce such
rights:

‘(1) The providing of housing or a housing
allowance as required under section
218A(b)(1).

‘“(2) The reimbursement of transportation
as required under section 218A(b)(2).

‘“(3) The payment of wages required under
section 218A(b)(3) when due.

‘“(4) The benefits and material terms and
conditions of employment expressly provided
in the job offer described in section 218(a)(2),
not including the assurance to comply with
other Federal, State, and local labor laws de-
scribed in section 218A(c), compliance with
which shall be governed by the provisions of
such laws.

‘(6) The guarantee of employment required
under section 218A(b)(4).

‘“(6) The motor vehicle safety requirements
under section 218A(b)(5).

‘“(7y The prohibition of discrimination
under subsection (d)(2).

“(c) PRIVATE RIGHT OF ACTION.—

‘(1) MEDIATION.—Upon the filing of a com-
plaint by an H-2A worker aggrieved by a vio-
lation of rights enforceable under subsection
(b), and within 60 days of the filing of proof
of service of the complaint, a party to the
action may file a request with the Federal
Mediation and Conciliation Service to assist
the parties in reaching a satisfactory resolu-
tion of all issues involving all parties to the
dispute. Upon a filing of such request and
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giving of notice to the parties, the parties
shall attempt mediation within the period
specified in subparagraph (B).

“(A) MEDIATION SERVICES.—The Federal
Mediation and Conciliation Service shall be
available to assist in resolving disputes aris-
ing under subsection (b) between H-2A work-
ers and agricultural employers without
charge to the parties.

‘(B) 90-DAY LIMIT.—The Federal Mediation
and Conciliation Service may conduct medi-
ation or other non-binding dispute resolution
activities for a period not to exceed 90 days
beginning on the date on which the Federal
Mediation and Conciliation Service receives
the request for assistance unless the parties
agree to an extension of this period of time.

¢(C) AUTHORIZATION.—

‘(1) IN GENERAL.—Subject to clause (ii),
there are authorized to be appropriated to
the Federal Mediation and Conciliation
Service $500,000 for each fiscal year to carry
out this section.

‘(ii) MEDIATION.—Notwithstanding any
other provision of law, the Director of the
Federal Mediation and Conciliation Service
is authorized to conduct the mediation or
other dispute resolution activities from any
other appropriated funds available to the Di-
rector and to reimburse such appropriated
funds when the funds are appropriated pursu-
ant to this authorization, such reimburse-
ment to be credited to appropriations cur-
rently available at the time of receipt.

‘“(2) MAINTENANCE OF CIVIL ACTION IN DIS-
TRICT COURT BY AGGRIEVED PERSON.—An H-2A
worker aggrieved by a violation of rights en-
forceable under subsection (b) by an agricul-
tural employer or other person may file suit
in any district court of the United States
having jurisdiction of the parties, without
regard to the amount in controversy, with-
out regard to the citizenship of the parties,
and without regard to the exhaustion of any
alternative administrative remedies under
this Act, not later than 3 years after the date
the violation occurs.

‘(3) ELECTION.—An H-2A worker who has
filed an administrative complaint with the
Secretary of Labor may not maintain a civil
action under paragraph (2) unless a com-
plaint based on the same violation filed with
the Secretary of Labor under subsection
(a)(1) is withdrawn before the filing of such
action, in which case the rights and remedies
available under this subsection shall be ex-
clusive.

‘(4) PREEMPTION OF STATE CONTRACT
RIGHTS.—Nothing in this Act shall be con-
strued to diminish the rights and remedies of
an H-2A worker under any other Federal or
State law or regulation or under any collec-
tive bargaining agreement, except that no
court or administrative action shall be avail-
able under any State contract law to enforce
the rights created by this Act.

‘“(6) WAIVER OF RIGHTS PROHIBITED.—Agree-
ments by employees purporting to waive or
modify their rights under this Act shall be
void as contrary to public policy, except that
a waiver or modification of the rights or ob-
ligations in favor of the Secretary of Labor
shall be valid for purposes of the enforce-
ment of this Act. The preceding sentence
may not be construed to prohibit agreements
to settle private disputes or litigation.

‘() AWARD OF DAMAGES OR OTHER EQUI-
TABLE RELIEF.—

“‘(A) If the court finds that the respondent
has intentionally violated any of the rights
enforceable under subsection (b), it shall
award actual damages, if any, or equitable
relief.

‘(B) Any civil action brought under this
section shall be subject to appeal as provided
in chapter 83 of title 28, United States Code.

“(7) WORKERS’ COMPENSATION BENEFITS; EX-
CLUSIVE REMEDY.—
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““(A) Notwithstanding any other provision
of this section, where a State’s workers’
compensation law is applicable and coverage
is provided for an H-2A worker, the workers’
compensation benefits shall be the exclusive
remedy for the loss of such worker under
this section in the case of bodily injury or
death in accordance with such State’s work-
ers’ compensation law.

‘(B) The exclusive remedy prescribed in
subparagraph (A) precludes the recovery
under paragraph (6) of actual damages for
loss from an injury or death but does not
preclude other equitable relief, except that
such relief shall not include back or front
pay or in any manner, directly or indirectly,
expand or otherwise alter or affect—

‘“(i) a recovery under a State workers’
compensation law; or

‘“(ii) rights conferred under a State work-
ers’ compensation law.

¢“(8) TOLLING OF STATUTE OF LIMITATIONS.—
If it is determined under a State workers’
compensation law that the workers’ com-
pensation law is not applicable to a claim for
bodily injury or death of an H-2A worker,
the statute of limitations for bringing an ac-
tion for actual damages for such injury or
death under subsection (c¢) shall be tolled for
the period during which the claim for such
injury or death under such State workers’
compensation law was pending. The statute
of limitations for an action for actual dam-
ages or other equitable relief arising out of
the same transaction or occurrence as the
injury or death of the H-2A worker shall be
tolled for the period during which the claim
for such injury or death was pending under
the State workers’ compensation law.

“(9) PRECLUSIVE EFFECT.—Any settlement
by an H-2A worker and H-2A employer
reached through the mediation process re-
quired under subsection (c)(1) shall preclude
any right of action arising out of the same
facts between the parties in any Federal or
State court or administrative proceeding,
unless specifically provided otherwise in the
settlement agreement.

‘(10) SETTLEMENTS.—Any settlement by
the Secretary of Labor with an H-2A em-
ployer on behalf of an H-2A worker of a com-
plaint filed with the Secretary of Labor
under this section or any finding by the Sec-
retary of Labor under subsection (a)(1)(B)
shall preclude any right of action arising out
of the same facts between the parties under
any Federal or State court or administrative
proceeding, unless specifically provided oth-
erwise in the settlement agreement.

¢‘(d) DISCRIMINATION PROHIBITED.—

‘(1) IN GENERAL.—It is a violation of this
subsection for any person who has filed an
application under section 218(a), to intimi-
date, threaten, restrain, coerce, blacklist,
discharge, or in any other manner discrimi-
nate against an employee (which term, for
purposes of this subsection, includes a
former employee and an applicant for em-
ployment) because the employee has dis-
closed information to the employer, or to
any other person, that the employee reason-
ably believes evidences a violation of section
218 or 218A or any rule or regulation per-
taining to section 218 or 218A, or because the
employee cooperates or seeks to cooperate in
an investigation or other proceeding con-
cerning the employer’s compliance with the
requirements of section 218 or 218A or any
rule or regulation pertaining to either of
such sections.

¢“(2) DISCRIMINATION AGAINST H-2A WORK-
ERS.—It is a violation of this subsection for
any person who has filed an application
under section 218(a), to intimidate, threaten,
restrain, coerce, blacklist, discharge, or in
any manner discriminate against an H-2A
employee because such worker has, with just
cause, filed a complaint with the Secretary
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of Labor regarding a denial of the rights enu-
merated and enforceable under subsection (b)
or instituted, or caused to be instituted, a
private right of action under subsection (c¢)
regarding the denial of the rights enumer-
ated under subsection (b), or has testified or
is about to testify in any court proceeding
brought under subsection (c).

“‘(e) AUTHORIZATION TO SEEK OTHER APPRO-
PRIATE EMPLOYMENT.—The Secretary of
Labor and the Secretary shall establish a
process under which an H-2A worker who
files a complaint regarding a violation of
subsection (d) and is otherwise eligible to re-
main and work in the United States may be
allowed to seek other appropriate employ-
ment in the United States for a period not to
exceed the maximum period of stay author-
ized for such nonimmigrant classification.

““(f) ROLE OF ASSOCIATIONS.—

‘(1) VIOLATION BY A MEMBER OF AN ASSOCIA-
TION.—An employer on whose behalf an ap-
plication is filed by an association acting as
its agent is fully responsible for such appli-
cation, and for complying with the terms
and conditions of sections 218 and 218A, as
though the employer had filed the applica-
tion itself. If such an employer is deter-
mined, under this section, to have com-
mitted a violation, the penalty for such vio-
lation shall apply only to that member of
the association unless the Secretary of
Labor determines that the association or
other member participated in, had knowl-
edge, or reason to know, of the violation, in
which case the penalty shall be invoked
against the association or other association
member as well.

¢“(2) VIOLATIONS BY AN ASSOCIATION ACTING
AS AN EMPLOYER.—If an association filing an
application as a sole or joint employer is de-
termined to have committed a violation
under this section, the penalty for such vio-
lation shall apply only to the association un-
less the Secretary of Labor determines that
an association member or members partici-
pated in or had knowledge, or reason to
know of the violation, in which case the pen-
alty shall be invoked against the association
member or members as well.

“DEFINITIONS

“SEC. 218D. For purposes of sections 218
through 218D:

‘(1)  AGRICULTURAL EMPLOYMENT.—The
term ‘agricultural employment’ means any
service or activity that is considered to be
agricultural under section 3(f) of the Fair
Labor Standards Act of 1938 (29 U.S.C. 203(f))
or agricultural labor under section 3121(g) of
the Internal Revenue Code of 1986 (26 U.S.C.
3121(g)). For purposes of this paragraph, agri-
cultural employment includes employment
under section 101(a)(15)(H)(ii)(a).

‘“(2) BONA FIDE UNION.—The term ‘bona fide
union’ means any organization in which em-
ployees participate and which exists for the
purpose of dealing with employers con-
cerning grievances, labor disputes, wages,
rates of pay, hours of employment, or other
terms and conditions of work for agricul-
tural employees. Such term does not include
an organization formed, created, adminis-
tered, supported, dominated, financed, or
controlled by an employer or employer asso-
ciation or its agents or representatives.

‘(3) DISPLACE.—The term ‘displace’, in the
case of an application with respect to 1 or
more H-2A workers by an employer, means
laying off a United States worker from a job
for which the H-2A worker or workers is or
are sought.

‘“(4) ELIGIBLE.—The term ‘eligible’, when
used with respect to an individual, means an
individual who is not an unauthorized alien
(as defined in section 274A(h)(3)).

‘(5) EMPLOYER.—The term ‘employer’
means any person or entity, including any
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farm labor contractor and any agricultural
association, that employs workers in agri-
cultural employment.

‘“(6) H-2A EMPLOYER.—The term ‘H-2A em-
ployer’ means an employer who seeks to hire
1 or more nonimmigrant aliens described in
section 101(a)(15)(H)(ii)(a).

“(7T) H-2A WORKER.—The term ‘H-2A worker’
means a nonimmigrant described in section
101(a)(15)(H)(di)(a).

‘“(8) JOB OPPORTUNITY.—The term ‘job op-
portunity’ means a job opening for tem-
porary full-time employment at a place in
the United States to which United States
workers can be referred.

‘(9) LAYS OFF.—

““(A) IN GENERAL.—The term ‘lays off’, with
respect to a worker—

‘(i) means to cause the worker’s loss of
employment, other than through a discharge
for inadequate performance, violation of
workplace rules, cause, voluntary departure,
voluntary retirement, contract impossibility
(as described in section 218A(b)(4)(D)), or
temporary layoffs due to weather, markets,
or other temporary conditions; but

‘“(ii) does not include any situation in
which the worker is offered, as an alter-
native to such loss of employment, a similar
employment opportunity with the same em-
ployer (or, in the case of a placement of a
worker with another employer under section
218(b)(2)(E), with either employer described
in such section) at equivalent or higher com-
pensation and benefits than the position
from which the employee was discharged, re-
gardless of whether or not the employee ac-
cepts the offer.

“(B) STATUTORY CONSTRUCTION.—Nothing
in this paragraph is intended to limit an em-
ployee’s rights under a collective bargaining
agreement or other employment contract.

‘(10) REGULATORY DROUGHT.—The term
‘regulatory drought’ means a decision subse-
quent to the filing of the application under
section 218 by an entity not under the con-
trol of the employer making such filing
which restricts the employer’s access to
water for irrigation purposes and reduces or
limits the employer’s ability to produce an
agricultural commodity, thereby reducing
the need for labor.

‘(11) SEASONAL.—Labor is performed on a
‘seasonal’ basis if—

“‘(A) ordinarily, it pertains to or is of the
kind exclusively performed at certain sea-
sons or periods of the year; and

‘(B) from its nature, it may not be contin-
uous or carried on throughout the year.

‘“(12) SECRETARY.—The term ‘Secretary’
means the Secretary of Homeland Security.

‘(13) TEMPORARY.—A worker is employed
on a ‘temporary’ basis where the employ-
ment is intended not to exceed 10 months.

‘“(14) UNITED STATES WORKER.—The term
‘United States worker’ means any worker,
whether a United States citizen or national,
a lawfully admitted permanent resident
alien, or any other alien, who is authorized
to work in the job opportunity within the
United States, except an alien admitted or
otherwise provided status under section
101(a)(15)(H)(di)(a).”.

(b) TABLE OF CONTENTS.—The table of con-
tents of the Immigration and Nationality
Act (8 U.S.C. 1101 et seq.) is amended by
striking the item relating to section 218 and
inserting the following:

“Sec. 218. H-2A employer applications.

‘“‘Sec. 218A. H-2A employment requirements.

‘“Sec. 218B. Procedure for admission and ex-
tension of stay of H-2A work-
ers.

‘“Sec. 218C. Worker protections and labor
standards enforcement.

‘“Sec. 218D. Definitions.”.
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Subtitle C—Miscellaneous Provisions
_31. DETERMINATION AND USE OF USER
FEES.

(a) SCHEDULE OF FEES.—The Secretary
shall establish and periodically adjust a
schedule of fees for the employment of aliens
under this title and the amendments made
by this title, and a collection process for
such fees from employers participating in
the program provided under this Act. Such
fees shall be the only fees chargeable to em-
ployers for services provided under this Act.

(b) DETERMINATION OF SCHEDULE.—

(1) IN GENERAL.—The schedule under sub-
section (a) shall reflect a fee rate based on
the number of job opportunities indicated in
the employer’s application under section 218
of the Immigration and Nationality Act, as
added by section 21 of this Act, and suffi-
cient to provide for the direct costs of pro-
viding services related to an employer’s au-
thorization to employ eligible aliens pursu-
ant to this Act, to include the certification
of eligible employers, the issuance of docu-
mentation, and the admission of eligible
aliens.

(2) PROCEDURE.—

(A) IN GENERAL.—In establishing and ad-
justing such a schedule, the Secretary shall
comply with Federal cost accounting and fee
setting standards.

(B) PUBLICATION AND COMMENT.—The Sec-
retary shall publish in the Federal Register
an initial fee schedule and associated collec-
tion process and the cost data or estimates
upon which such fee schedule is based, and
any subsequent amendments thereto, pursu-
ant to which public comment shall be sought
and a final rule issued.

(c) USE OF PROCEEDS.—Notwithstanding
any other provision of law, all proceeds re-
sulting from the payment of the alien em-
ployment user fees shall be available with-
out further appropriation and shall remain
available without fiscal year limitation to
reimburse the Secretary, the Secretary of
State, and the Secretary of Labor for the
costs of carrying out sections 218 and 218B of
the Immigration and Nationality Act, as
added by section 21 of this Act, and the
provisions of this Act.

SEC. 32. REGULATIONS.

(a) REGULATIONS OF THE SECRETARY.—The
Secretary shall consult with the Secretary of
Labor and the Secretary of Agriculture on
all regulations to implement the duties of
the Secretary under this title and the
amendments made by this title.

(b) REGULATIONS OF THE SECRETARY OF
STATE.—The Secretary of State shall consult
with the Secretary, the Secretary of Labor,
and the Secretary of Agriculture on all regu-
lations to implement the duties of the Sec-
retary of State under this title and the
amendments made by this title.

(¢) REGULATIONS OF THE SECRETARY OF
LABOR.—The Secretary of Labor shall con-
sult with the Secretary of Agriculture and
the Secretary on all regulations to imple-
ment the duties of the Secretary of Labor
under this title and the amendments made
by this title.

(d) DEADLINE FOR ISSUANCE OF REGULA-
TIONS.—AIll regulations to implement the du-
ties of the Secretary, the Secretary of State,
and the Secretary of Labor created under
sections 218, 218A, 218B, and 218C of the Im-
migration and Nationality Act, as added by
section 21 of this Act, shall take effect on
the effective date of section 21 and shall be
issued not later than 1 year after the date of
enactment of this Act.

SEC. 33. RELIGIOUS ORGANIZATIONS.

Section 274(a)(1) of the Immigration and
Nationality Act (8 U.S.C. 1324(a)(1)) is
amended by adding at the end the following:

“(C) It is not a violation of clauses (ii),
(iii), or (iv) of subparagraph (A) for a reli-
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gious denomination described in section
101(a)(27)(C)(Q) or an affiliated religious orga-
nization described in section
101(a)(27)(C)(i1)(III), or their agents or offi-
cers, to encourage, invite, call, allow, or en-
able an alien who is present in the United
States in violation of law to carry on the vo-
cation described in section 101(a)(27)(C)@Hi)(I),
as a volunteer who is not compensated as an
employee, notwithstanding the provision of
room, board, travel, and other basic living
expenses.’”.

SEC. 34. EFFECTIVE DATE.

(a) IN GENERAL.—Except as otherwise pro-
vided, sections 21 and 31 shall take effect
1 year after the date of enactment of this
Act.

(b) REPORT.—Not later than 180 days after
the date of enactment of this Act, the Sec-
retary shall prepare and submit to the appro-
priate committees of Congress a report that
describes the measures being taken and the
progress made in implementing this title.

SA 1178. Mr. CRAIG (for himself and
Mr. KENNEDY) submitted an amend-
ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing:

TITLE —AGRICULTURAL JOB OPPORTU-
NITIES, BENEFITS, AND SECURITY ACT
OF 2005

SEC. 01. SHORT TITLE.

This title may be cited as the ‘‘Agricul-
tural Job Opportunities, Benefits, and Secu-
rity Act of 2005’ or the ‘“AgJOBS Act of
2005,

SEC. 02. DEFINITIONS.

In this title:

(1) AGRICULTURAL EMPLOYMENT.—The term
‘“‘agricultural employment’ means any serv-
ice or activity that is considered to be agri-
cultural under section 3(f) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 203(f)) or ag-
ricultural labor under section 3121(g) of the
Internal Revenue Code of 1986 (26 U.S.C.
3121(g)). For purposes of this paragraph, agri-
cultural employment includes employment
under section 101(a)(15)(H)(ii)(a) of the Immi-

gration and Nationality Act (8 U.S.C.
1101(a)(15)(H)({i)(a)).
(2) EMPLOYER.—The term ‘‘employer’”’

means any person or entity, including any
farm labor contractor and any agricultural
association, that employs workers in agri-
cultural employment.

(3) JOB OPPORTUNITY.—The term ‘‘job op-
portunity’> means a job opening for tem-
porary full-time employment at a place in
the United States to which United States
workers can be referred.

(4) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Homeland Security.

(56) TEMPORARY.—A worker is employed on
a ‘‘temporary’’ basis where the employment
is intended not to exceed 10 months.

(6) UNITED STATES WORKER.—The term
“United States worker’” means any worker,
whether a United States citizen or national,
a lawfully admitted permanent resident
alien, or any other alien, who is authorized
to work in the job opportunity within the
United States, except an alien admitted or
otherwise provided status under section
101(a)(15)(H)(ii)(a) of the Immigration and

Nationality Act (8 U.Ss.C.
1101(a)(15)(H)({i)(a)).
(7) WORK DAY.—The term ‘‘work day”’

means any day in which the individual is em-
ployed 1 or more hours in agriculture con-
sistent with the definition of ‘‘man-day”’
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under section 3(u) of the Fair Labor Stand-
ards Act of 1938 (29 U.S.C. 203(u)).

Subtitle A—Adjustment to Lawful Status
SEC. 11. AGRICULTURAL WORKERS.

(a) TEMPORARY RESIDENT STATUS.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, the Secretary shall
confer upon an alien who qualifies under this
subsection the status of an alien lawfully ad-
mitted for temporary residence if the Sec-
retary determines that the alien—

(A) has performed agricultural employ-
ment in the United States for at least 575
hours or 100 work days, whichever is less,
during any 12 consecutive months during the
18-month period ending on December 31, 2004;

(B) applied for such status during the 18-
month application period beginning on the
first day of the seventh month that begins
after the date of enactment of this Act; and

(C) is otherwise admissible to the United
States under section 212 of the Immigration
and Nationality Act (8 U.S.C. 1182), except as
otherwise provided under subsection (e)(2).

(2) AUTHORIZED TRAVEL.—During the period
an alien is in lawful temporary resident sta-
tus granted under this subsection, the alien
has the right to travel abroad (including
commutation from a residence abroad) in the
same manner as an alien lawfully admitted
for permanent residence.

(3) AUTHORIZED EMPLOYMENT.—During the
period an alien is in lawful temporary resi-
dent status granted under this subsection,
the alien shall be provided an ‘‘employment
authorized” endorsement or other appro-
priate work permit, in the same manner as
an alien lawfully admitted for permanent
residence.

(4) TERMINATION OF TEMPORARY RESIDENT
STATUS.—

(A) IN GENERAL.—During the period of tem-
porary resident status granted an alien
under this subsection, the Secretary may
terminate such status only upon a deter-
mination under this Act that the alien is de-
portable.

(B) GROUNDS FOR TERMINATION OF TEM-
PORARY RESIDENT STATUS.—Before any alien
becomes eligible for adjustment of status
under subsection (¢), the Secretary may deny
adjustment to permanent resident status and
provide for termination of the temporary
resident status granted such alien under
paragraph (1) if—

(i) the Secretary finds, by a preponderance
of the evidence, that the adjustment to tem-
porary resident status was the result of fraud
or willful misrepresentation (as described in
section 212(a)(6)(C)(i) of the Immigration and
Nationality Act (8 U.S.C. 1182(a)(6)(C)(i)); or

(ii) the alien—

(I) commits an act that makes the alien in-
admissible to the United States as an immi-
grant, except as provided under subsection
(e)(2);

(IT) is convicted of a felony or 3 or more
misdemeanors committed in the United
States; or

(IIT) is convicted of a single misdemeanor
for which the actual sentence served is 6
months or longer.

(5) RECORD OF EMPLOYMENT.—

(A) IN GENERAL.—Each employer of a work-
er granted status under this subsection shall
annually—

(i) provide a written record of employment
to the alien; and

(ii) provide a copy of such record to the
Secretary.

(B) SUNSET.—The obligation under sub-
paragraph (A) shall terminate on the date
that is 6 years after the date of enactment of
this Act.

(b) RIGHTS OF ALIENS GRANTED TEMPORARY
RESIDENT STATUS.—

(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection, an alien who ac-
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quires the status of an alien lawfully admit-
ted for temporary residence under subsection
(a), such status not having changed, shall be
considered to be an alien lawfully admitted
for permanent residence for purposes of any
law other than any provision of the Immi-
gration and Nationality Act (8 U.S.C. 1101 et
seq.).

(2) DELAYED ELIGIBILITY FOR CERTAIN FED-
ERAL PUBLIC BENEFITS.—An alien who ac-
quires the status of an alien lawfully admit-
ted for temporary residence under subsection
(a) as described in paragraph (1) shall not be
eligible, by reason of such acquisition of that
status, for any form of assistance or benefit
described in section 403(a) of the Personal
Responsibility and Work Opportunity Rec-
onciliation Act of 1996 (8 U.S.C. 1613(a)) until
5 years after the date on which the Secretary
confers permanent resident status upon that
alien under subsection (a).

(3) TERMS OF EMPLOYMENT RESPECTING
ALIENS ADMITTED UNDER THIS SECTION.—

(A) PROHIBITION.—No alien granted tem-
porary resident status under subsection (a)
may be terminated from employment by any
employer during the period of temporary
resident status except for just cause.

(B) TREATMENT OF COMPLAINTS.—

(i) ESTABLISHMENT OF PROCESS.—The Sec-
retary shall establish a process for the re-
ceipt, initial review, and disposition in ac-
cordance with this subparagraph of com-
plaints by aliens granted temporary resident
status under subsection (a) who allege that
they have been terminated without just
cause. No proceeding shall be conducted
under this subparagraph with respect to a
termination unless the Secretary determines
that the complaint was filed not later than 6
months after the date of the termination.

(ii) INITIATION OF ARBITRATION.—If the Sec-
retary finds that a complaint has been filed
in accordance with clause (i) and there is
reasonable cause to believe that the com-
plainant was terminated without just cause,
the Secretary shall initiate binding arbitra-
tion proceedings by requesting the Federal
Mediation and Conciliation Service to ap-
point a mutually agreeable arbitrator from
the roster of arbitrators maintained by such
Service for the geographical area in which
the employer is located. The procedures and
rules of such Service shall be applicable to
the selection of such arbitrator and to such
arbitration proceedings. The Secretary shall
pay the fee and expenses of the arbitrator,
subject to the availability of appropriations
for such purpose.

(iii) ARBITRATION PROCEEDINGS.—The arbi-
trator shall conduct the proceeding in ac-
cordance with the policies and procedures
promulgated by the American Arbitration
Association applicable to private arbitration
of employment disputes. The arbitrator shall
make findings respecting whether the termi-
nation was for just cause. The arbitrator
may not find that the termination was for
just cause unless the employer so dem-
onstrates by a preponderance of the evi-
dence. If the arbitrator finds that the termi-
nation was not for just cause, the arbitrator
shall make a specific finding of the number
of days or hours of work lost by the em-
ployee as a result of the termination. The ar-
bitrator shall have no authority to order any
other remedy, including, but not limited to,
reinstatement, back pay, or front pay to the
affected employee. Within 30 days from the
conclusion of the arbitration proceeding, the
arbitrator shall transmit the findings in the
form of a written opinion to the parties to
the arbitration and the Secretary. Such find-
ings shall be final and conclusive, and no of-
ficial or court of the United States shall
have the power or jurisdiction to review any
such findings.
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(iv) EFFECT OF ARBITRATION FINDINGS.—If
the Secretary receives a finding of an arbi-
trator that an employer has terminated an
alien granted temporary resident status
under subsection (a) without just cause, the
Secretary shall credit the alien for the num-
ber of days or hours of work lost for purposes
of the requirement of subsection (c)(1).

(v) TREATMENT OF ATTORNEY’S FEES.—The
parties shall bear the cost of their own attor-
ney’s fees involved in the litigation of the
complaint.

(vi) NONEXCLUSIVE REMEDY.—The com-
plaint process provided for in this subpara-
graph is in addition to any other rights an
employee may have in accordance with ap-
plicable law.

(vii) EFFECT ON OTHER ACTIONS OR PRO-
CEEDINGS.—Any finding of fact or law, judg-
ment, conclusion, or final order made by an
arbitrator in the proceeding before the Sec-
retary shall not be conclusive or binding in
any separate or subsequent action or pro-
ceeding between the employee and the em-
ployee’s current or prior employer brought
before an arbitrator, administrative agency,
court, or judge of any State or the United
States, regardless of whether the prior ac-
tion was between the same or related parties
or involved the same facts, except that the
arbitrator’s specific finding of the number of
days or hours of work lost by the employee
as a result of the employment termination
may be referred to the Secretary pursuant to
clause (iv).

(C) CIVIL PENALTIES.—

(i) IN GENERAL.—If the Secretary finds,
after notice and opportunity for a hearing,
that an employer of an alien granted tem-
porary resident status under subsection (a)
has failed to provide the record of employ-
ment required under subsection (a)(5) or has
provided a false statement of material fact
in such a record, the employer shall be sub-
ject to a civil money penalty in an amount
not to exceed $1,000 per violation.

(ii) LIMITATION.—The penalty applicable
under clause (i) for failure to provide records
shall not apply unless the alien has provided
the employer with evidence of employment
authorization granted under this section.

() ADJUSTMENT TO PERMANENT RESI-
DENCE.—

(1) AGRICULTURAL WORKERS.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), the Secretary shall adjust
the status of an alien granted lawful tem-
porary resident status under subsection (a)
to that of an alien lawfully admitted for per-
manent residence if the Secretary deter-
mines that the following requirements are
satisfied:

(i) QUALIFYING EMPLOYMENT.—The alien
has performed at least 360 work days or 2,060
hours, but in no case less than 2,060 hours, of
agricultural employment in the TUnited
States, during the 6-year period beginning
after the date of enactment of this Act.

(ii) QUALIFYING YEARS.—The alien has per-
formed at least 75 work days or 430 hours,
but in no case less than 430 hours, of agricul-
tural employment in the United States in at
least 3 nonoverlapping periods of 12 consecu-
tive months during the 6-year period begin-
ning after the date of enactment of this Act.
Qualifying periods under this clause may in-
clude nonconsecutive 12-month periods.

(iii) QUALIFYING WORK IN FIRST 3 YEARS.—
The alien has performed at least 240 work
days or 1,380 hours, but in no case less than
1,380 hours, of agricultural employment dur-
ing the 3-year period beginning after the
date of enactment of this Act.

(iv) APPLICATION PERIOD.—The alien applies
for adjustment of status not later than 7
years after the date of enactment of this
Act.
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(v) PROOF.—In meeting the requirements of
clauses (i), (ii), and (iii), an alien may submit
the record of employment described in sub-
section (a)(b) or such documentation as may
be submitted under subsection (d)(3).

(vi) DISABILITY.—In determining whether
an alien has met the requirements of clauses
(i), (ii), and (iii), the Secretary shall credit
the alien with any work days lost because
the alien was unable to work in agricultural
employment due to injury or disease arising
out of and in the course of the alien’s agri-
cultural employment, if the alien can estab-
lish such disabling injury or disease through
medical records.

(B) GROUNDS FOR DENIAL OF ADJUSTMENT OF
STATUS.—The Secretary may deny an alien
adjustment to permanent resident status,
and provide for termination of the tem-
porary resident status granted such alien
under subsection (a), if—

(i) the Secretary finds by a preponderance
of the evidence that the adjustment to tem-
porary resident status was the result of fraud
or willful misrepresentation, as described in
section 212(a)(6)(C)(i) of the Immigration and
Nationality Act (8 U.S.C. 1182(a)(6)(C)(i)); or

(ii) the alien—

(I) commits an act that makes the alien in-
admissible to the United States under sec-
tion 212 of the Immigration and Nationality
Act (8 U.S.C. 1182), except as provided under
subsection (e)(2);

(IT) is convicted of a felony or 3 or more
misdemeanors committed in the United
States; or

(IIT) is convicted of a single misdemeanor
for which the actual sentence served is 6
months or longer.

(C) GROUNDS FOR REMOVAL.—Any alien
granted temporary resident status under
subsection (a) who does not apply for adjust-
ment of status under this subsection before
the expiration of the application period de-
scribed in subparagraph (A)(iv), or who fails
to meet the other requirements of subpara-
graph (A) by the end of the applicable period,
is deportable and may be removed under sec-
tion 240 of the Immigration and Nationality
Act (8 U.S.C. 1229a). The Secretary shall
issue regulations establishing grounds to
waive subparagraph (A)(iii) with respect to
an alien who has completed at least 200 days
of the work requirement specified in such
subparagraph in the event of a natural dis-
aster which substantially limits the avail-
ability of agricultural employment or a per-
sonal emergency that prevents compliance
with such subparagraph.

(2) SPOUSES AND MINOR CHILDREN.—

(A) IN GENERAL.—Notwithstanding any
other provision of law, the Secretary shall
confer the status of lawful permanent resi-
dent on the spouse and minor child of an
alien granted status under paragraph (1), in-
cluding any individual who was a minor
child on the date such alien was granted
temporary resident status, if the spouse or
minor child applies for such status, or if the
principal alien includes the spouse or minor
child in an application for adjustment of sta-
tus to that of a lawful permanent resident.

(B) TREATMENT OF SPOUSES AND MINOR CHIL-
DREN BEFORE ADJUSTMENT OF STATUS.—A
spouse and minor child of an alien granted
temporary resident status under subsection
(a) may not be—

(i) removed while such alien maintains
such status, except as provided in subpara-
graph (C); and

(ii) granted authorization to engage in em-
ployment in the United States or be provided
an ‘‘employment authorized’” endorsement
or other work permit, unless such employ-
ment authorization is granted under another
provision of law.

(C) GROUNDS FOR DENIAL OF ADJUSTMENT OF
STATUS AND REMOVAL.—The Secretary may

CONGRESSIONAL RECORD — SENATE

deny an alien spouse or child adjustment of
status under subparagraph (A) and may re-
move such spouse or child under section 240
of the Immigration and Nationality Act (8
U.S.C. 1229a) if the spouse or child—

(i) commits an act that makes the alien
spouse or child inadmissible to the United
States under section 212 of such Act (8 U.S.C.
1182), except as provided under subsection
(e)(2);

(ii) is convicted of a felony or 3 or more
misdemeanors committed in the TUnited
States; or

(iii) is convicted of a single misdemeanor
for which the actual sentence served is 6
months or longer.

(d) APPLICATIONS.—

(1) TO WHOM MAY BE MADE.—

(A) WITHIN THE UNITED STATES.—The Sec-
retary shall provide that—

(i) applications for temporary resident sta-
tus under subsection (a) may be filed—

(I) with the Secretary, but only if the ap-
plicant is represented by an attorney; or

(IT) with a qualified designated entity (des-
ignated under paragraph (2)), but only if the
applicant consents to the forwarding of the
application to the Secretary; and

(ii) applications for adjustment of status
under subsection (c) shall be filed directly
with the Secretary.

(B) OUTSIDE THE UNITED STATES.—The Sec-
retary, in cooperation with the Secretary of
State, shall establish a procedure whereby
an alien may apply for temporary resident
status under subsection (a) at an appropriate
consular office outside the United States.

(C) PRELIMINARY APPLICATIONS.—

(i) IN GENERAL.—During the application pe-
riod described in subsection (a)(1)(B), the
Secretary may grant admission to the
United States as a temporary resident and
provide an ‘‘employment authorized’” en-
dorsement or other appropriate work permit
to any alien who presents a preliminary ap-
plication for such status under subsection (a)
at a designated port of entry on the southern
land border of the United States. An alien
who does not enter through a port of entry is
subject to deportation and removal as other-
wise provided in this Act.

(ii) DEFINITION.—For purposes of clause (i),
the term ‘‘preliminary application” means a
fully completed and signed application which
contains specific information concerning the
performance of qualifying employment in
the United States, together with the pay-
ment of the appropriate fee and the submis-
sion of photographs and the documentary
evidence which the applicant intends to sub-
mit as proof of such employment.

(iii) ELIGIBILITY.—An applicant under
clause (i) shall otherwise be admissible to
the United States under subsection (e)(2) and
shall establish to the satisfaction of the ex-
amining officer during an interview that the
applicant’s claim to eligibility for temporary
resident status is credible.

(D) TRAVEL DOCUMENTATION.—The Sec-
retary shall provide each alien granted sta-
tus under this section with a counterfeit-re-
sistant document of authorization to enter
or reenter the United States that meets the
requirements established by the Secretary.

(2) DESIGNATION OF ENTITIES TO RECEIVE AP-
PLICATIONS.—

(A) IN GENERAL.—For purposes of receiving
applications under subsection (a), the Sec-
retary—

(i) shall designate qualified farm labor or-
ganizations and associations of employers;
and

(ii) may designate such other persons as
the Secretary determines are qualified and
have substantial experience, demonstrate
competence, and have traditional long-term
involvement in the preparation and submis-
sion of applications for adjustment of status
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under section 209, 210, or 245 of the Immigra-
tion and Nationality Act, Public Law 8909732,
Public Law 9509145, or the Immigration Re-
form and Control Act of 1986.

(B) REFERENCES.—Organizations, associa-
tions, and persons designated under subpara-
graph (A) are referred to in this Act as
“‘qualified designated entities’’.

(3) PROOF OF ELIGIBILITY.—

(A) IN GENERAL.—AnN alien may establish
that the alien meets the requirement of sub-
section (a)(1)(A) or (¢c)(1)(A) through govern-
ment employment records or records sup-
plied by employers or collective bargaining
organizations, and other reliable documenta-
tion as the alien may provide. The Secretary
shall establish special procedures to properly
credit work in cases in which an alien was
employed under an assumed name.

(B) DOCUMENTATION OF WORK HISTORY.—

(i) BURDEN OF PROOF.—An alien applying
for status under subsection (a)(1) or (c)(1) has
the burden of proving by a preponderance of
the evidence that the alien has worked the
requisite number of hours or days (as re-
quired under subsection (a)(1)(A) or
(©)M)(A)).

(ii) TIMELY PRODUCTION OF RECORDS.—If an
employer or farm labor contractor employ-
ing such an alien has kept proper and ade-
quate records respecting such employment,
the alien’s burden of proof under clause (i)
may be met by securing timely production of
those records under regulations to be pro-
mulgated by the Secretary.

(iii) SUFFICIENT EVIDENCE.—An alien can
meet the burden of proof under clause (i) to
establish that the alien has performed the
work described in subsection (a)(1)(A) or
(c)(1)(A) by producing sufficient evidence to
show the extent of that employment as a
matter of just and reasonable inference.

(4) TREATMENT OF APPLICATIONS BY QUALI-
FIED DESIGNATED ENTITIES.—Each qualified
designated entity shall agree to forward to
the Secretary applications filed with it in
accordance with paragraph (1)(A)(A)(II) but
shall not forward to the Secretary applica-
tions filed with it unless the applicant has
consented to such forwarding. No such entity
may make a determination required by this
section to be made by the Secretary. Upon
the request of the alien, a qualified des-
ignated entity shall assist the alien in ob-
taining documentation of the work history
of the alien.

(5) LIMITATION ON ACCESS TO INFORMATION.—
Files and records prepared for purposes of
this subsection by qualified designated enti-
ties operating under this subsection are con-
fidential and the Secretary shall not have
access to such files or records relating to an
alien without the consent of the alien, ex-
cept as allowed by a court order issued pur-
suant to paragraph (6).

(6) CONFIDENTIALITY OF INFORMATION.—

(A) IN GENERAL.—Except as otherwise pro-
vided in this subsection, neither the Sec-
retary, nor any other official or employee of
the Department of Homeland Security, or
bureau or agency thereof, may—

(i) use the information furnished by the ap-
plicant pursuant to an application filed
under this section, the information provided
to the applicant by a person designated
under paragraph (2)(A), or any information
provided by an employer or former employer,
for any purpose other than to make a deter-
mination on the application, or for enforce-
ment of paragraph (7);

(ii) make any publication whereby the in-
formation furnished by any particular indi-
vidual can be identified; or

(iii) permit anyone other than the sworn
officers and employees of the Department of
Homeland Security, or bureau or agency
thereof, or, with respect to applications filed
with a qualified designated entity, that
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qualified designated entity, to examine indi-
vidual applications.

(B) REQUIRED DISCLOSURES.—The Secretary
shall provide the information furnished
under this section, or any other information
derived from such furnished information,
to—

(i) a duly recognized law enforcement enti-
ty in connection with a criminal investiga-
tion or prosecution, if such information is
requested in writing by such entity; or

(ii) an official coroner, for purposes of af-
firmatively identifying a deceased indi-
vidual, whether or not the death of such in-
dividual resulted from a crime.

(C) CONSTRUCTION.—

(i) IN GENERAL.—Nothing in this paragraph
shall be construed to limit the use, or re-
lease, for immigration enforcement purposes
or law enforcement purposes of information
contained in files or records of the Depart-
ment of Homeland Security pertaining to an
application filed under this section, other
than information furnished by an applicant
pursuant to the application, or any other in-
formation derived from the application, that
is not available from any other source.

(ii) CRIMINAL CONVICTIONS.—Information
concerning whether the applicant has at any
time been convicted of a crime may be used
or released for immigration enforcement or
law enforcement purposes.

(D) CRIME.—Any person who Kknowingly
uses, publishes, or permits information to be
examined in violation of this paragraph shall
be subject to a fine in an amount not to ex-
ceed $10,000.

(7) PENALTIES FOR FALSE STATEMENTS IN AP-
PLICATIONS.—

(A) CRIMINAL PENALTY.—Any person who—

(i) files an application for status under sub-
section (a) or (¢) and knowingly and willfully
falsifies, conceals, or covers up a material
fact or makes any false, fictitious, or fraudu-
lent statements or representations, or makes
or uses any false writing or document know-
ing the same to contain any false, fictitious,
or fraudulent statement or entry; or

(ii) creates or supplies a false writing or
document for use in making such an applica-
tion,
shall be fined in accordance with title 18,
United States Code, imprisoned not more
than 5 years, or both.

(B) INADMISSIBILITY.—AnN alien who is con-
victed of a crime under subparagraph (A)
shall be considered to be inadmissible to the
United States on the ground described in sec-
tion 212(a)(6)(C)(i) of the Immigration and
Nationality Act (8 U.S.C. 1182(a)(6)(C)(1)).

(8) ELIGIBILITY FOR LEGAL SERVICES.—Sec-
tion 504(a)(11) of Public Law 10409134 (110
Stat. 13210953 et seq.) shall not be construed
to prevent a recipient of funds under the
Legal Services Corporation Act (42 U.S.C.
2996 et seq.) from providing legal assistance
directly related to an application for adjust-
ment of status under this section.

(9) APPLICATION FEES.—

(A) FEE SCHEDULE.—The Secretary shall
provide for a schedule of fees that—

(i) shall be charged for the filing of appli-
cations for status under subsections (a) and
(c); and

(ii) may be charged by qualified designated
entities to help defray the costs of services
provided to such applicants.

(B) PROHIBITION ON EXCESS FEES BY QUALI-
FIED DESIGNATED ENTITIES.—A qualified des-
ignated entity may not charge any fee in ex-
cess of, or in addition to, the fees authorized
under subparagraph (A)(ii) for services pro-
vided to applicants.

(C) DISPOSITION OF FEES.—

(i) IN GENERAL.—There is established in the
general fund of the Treasury a separate ac-
count, which shall be known as the ‘“‘Agricul-
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tural Worker Immigration Status Adjust-
ment Account’”. Notwithstanding any other
provision of law, there shall be deposited as
offsetting receipts into the account all fees
collected under subparagraph (A)@).

(ii) USE OF FEES FOR APPLICATION PROC-
ESSING.—Amounts deposited in the ‘“Agricul-
tural Worker Immigration Status Adjust-
ment Account” shall remain available to the
Secretary until expended for processing ap-
plications for status under subsections (a)
and (c).

(e) WAIVER OF NUMERICAL LIMITATIONS AND
CERTAIN GROUNDS FOR INADMISSIBILITY.—

(1) NUMERICAL LIMITATIONS DO NOT APPLY.—
The numerical limitations of sections 201
and 202 of the Immigration and Nationality
Act (8 U.S.C. 1151 and 1152) shall not apply to
the adjustment of aliens to lawful permanent
resident status under this section.

(2) WAIVER OF CERTAIN GROUNDS OF INADMIS-
SIBILITY.—In the determination of an alien’s
eligibility for status under subsection
(a)(1)(C) or an alien’s eligibility for adjust-

ment of status under subsection
(c)(1)(B)(ii)I), the following rules shall
apply:

(A) GROUNDS OF EXCLUSION NOT APPLICA-
BLE.—The provisions of paragraphs (5),
(6)(A), (MH(A), and (9)(B) of section 212(a) of
the Immigration and Nationality Act (8
U.S.C. 1182(a)) shall not apply.

(B) WAIVER OF OTHER GROUNDS.—

(i) IN GENERAL.—Except as provided in
clause (ii), the Secretary may waive any
other provision of such section 212(a) in the
case of individual aliens for humanitarian
purposes, to ensure family unity, or if other-
wise in the public interest.

(ii) GROUNDS THAT MAY NOT BE WAIVED.—
Paragraphs (2)(A), (2)(B), (2)(C), (3), and (4) of
such section 212(a) may not be waived by the
Secretary under clause (i).

(iii) CONSTRUCTION.—Nothing in this sub-
paragraph shall be construed as affecting the
authority of the Secretary other than under
this subparagraph to waive provisions of
such section 212(a).

(C) SPECIAL RULE FOR DETERMINATION OF
PUBLIC CHARGE.—An alien is not ineligible for
status under this section by reason of a
ground of inadmissibility under section
212(a)(4) of the Immigration and Nationality
Act (8 U.S.C. 1182(a)(4)) if the alien dem-
onstrates a history of employment in the
United States evidencing self-support with-
out reliance on public cash assistance.

(f) TEMPORARY STAY OF REMOVAL AND
WORK AUTHORIZATION FOR CERTAIN APPLI-
CANTS.—

(1) BEFORE APPLICATION PERIOD.—Effective
on the date of enactment of this Act, the
Secretary shall provide that, in the case of
an alien who is apprehended before the be-
ginning of the application period described
in subsection (a)(1)(B) and who can establish
a nonfrivolous case of eligibility for tem-
porary resident status under subsection (a)
(but for the fact that the alien may not
apply for such status until the beginning of
such period), until the alien has had the op-
portunity during the first 30 days of the ap-
plication period to complete the filing of an
application for temporary resident status,
the alien—

(A) may not be removed; and

(B) shall be granted authorization to en-
gage in employment in the United States
and be provided an ‘‘employment author-
ized”’ endorsement or other appropriate work
permit for such purpose.

(2) DURING APPLICATION PERIOD.—The Sec-
retary shall provide that, in the case of an
alien who presents a nonfrivolous applica-
tion for temporary resident status under
subsection (a) during the application period
described in subsection (a)(1)(B), including
an alien who files such an application within
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30 days of the alien’s apprehension, and until
a final determination on the application has
been made in accordance with this section,
the alien—

(A) may not be removed; and

(B) shall be granted authorization to en-
gage in employment in the United States
and be provided an ‘‘employment author-
ized” endorsement or other appropriate work
permit for such purpose.

(g) ADMINISTRATIVE AND JUDICIAL RE-
VIEW.—

(1) IN GENERAL.—There shall be no adminis-
trative or judicial review of a determination
respecting an application for status under
subsection (a) or (c) except in accordance
with this subsection.

(2) ADMINISTRATIVE REVIEW.—

(A) SINGLE LEVEL OF ADMINISTRATIVE AP-
PELLATE REVIEW.—The Secretary shall estab-
lish an appellate authority to provide for a
single level of administrative appellate re-
view of such a determination.

(B) STANDARD FOR REVIEW.—Such adminis-
trative appellate review shall be based solely
upon the administrative record established
at the time of the determination on the ap-
plication and upon such additional or newly
discovered evidence as may not have been
available at the time of the determination.

(3) JUDICIAL REVIEW.—

(A) LIMITATION TO REVIEW OF REMOVAL.—
There shall be judicial review of such a de-
termination only in the judicial review of an
order of removal under section 242 of the Im-
migration and Nationality Act (8 U.S.C.
1252).

(B) STANDARD FOR JUDICIAL REVIEW.—Such
judicial review shall be based solely upon the
administrative record established at the
time of the review by the appellate authority
and the findings of fact and determinations
contained in such record shall be conclusive
unless the applicant can establish abuse of
discretion or that the findings are directly
contrary to clear and convincing facts con-
tained in the record considered as a whole.

(h) DISSEMINATION OF INFORMATION ON AD-
JUSTMENT PROGRAM.—Beginning not later
than the first day of the application period
described in subsection (a)(1)(B), the Sec-
retary, in cooperation with qualified des-
ignated entities, shall broadly disseminate
information respecting the benefits that
aliens may receive under this section and the
requirements to be satisfied to obtain such
benefits.

(i) REGULATIONS.—The Secretary shall
issue regulations to implement this section
not later than the first day of the seventh
month that begins after the date of enact-
ment of this Act.

(j) EFFECTIVE DATE.—This section shall
take effect on the date that regulations are
issued implementing this section on an in-
terim or other basis.

(k) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary to carry out this section
$40,000,000 for each of fiscal years 2006
through 2009.

SEC. 12. CORRECTION OF SOCIAL SECURITY
RECORDS.

(a) IN GENERAL.—Section 208(d)(1) of the
Social Security Act (42 U.S.C. 408(d)(1)) is
amended—

(1) in subparagraph (B)(ii), by striking ‘‘or”’
at the end;

(2) in subparagraph (C), by inserting ‘‘or”
at the end;

(3) by inserting after subparagraph (C) the
following:

‘(D) who is granted status as a lawful tem-
porary resident under the Agricultural Job
Opportunity, Benefits, and Security Act of
2005,”’; and

(4) by striking ¢1990.”” and inserting ‘1990,
or in the case of an alien described in sub-
paragraph (D), if such conduct is alleged to
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have occurred before the date on which the
alien was granted lawful temporary resident
status.”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall take effect on
the first day of the seventh month that be-
gins after the date of enactment of this Act.
Subtitle B—Reform of H092A Worker

Program
_21. AMENDMENT TO THE IMMIGRATION
AND NATIONALITY ACT.

(a) IN GENERAL.—The Immigration and Na-
tionality Act is amended by striking section
218 (8 U.S.C. 1183) and inserting the fol-
lowing:

‘‘H092A EMPLOYER APPLICATIONS

‘“SEC. 218. (a) APPLICATIONS TO THE SEC-
RETARY OF LABOR.—

‘(1) IN GENERAL.—No alien may be admit-
ted to the United States as an H092A worker,
or otherwise provided status as an H092A
worker, unless the employer has filed with
the Secretary of Labor an application con-
taining—

““(A) the assurances described in subsection
(0);

‘“(B) a description of the nature and loca-
tion of the work to be performed;

‘(C) the anticipated period (expected be-
ginning and ending dates) for which the
workers will be needed; and

‘(D) the number of job opportunities in
which the employer seeks to employ the
workers.

‘“(2) ACCOMPANIED BY JOB OFFER.—Each ap-
plication filed under paragraph (1) shall be
accompanied by a copy of the job offer de-
scribing the wages and other terms and con-
ditions of employment and the bona fide oc-
cupational qualifications that shall be pos-
sessed by a worker to be employed in the job
opportunity in question.

““(b) ASSURANCES FOR INCLUSION IN APPLI-
CATIONS.—The assurances referred to in sub-
section (a)(1) are the following:

‘(1) JOB OPPORTUNITIES COVERED BY COLLEC-
TIVE BARGAINING AGREEMENTS.—With respect
to a job opportunity that is covered under a
collective bargaining agreement:

‘“(A) UNION CONTRACT DESCRIBED.—The job
opportunity is covered by a union contract
which was negotiated at arm’s length be-
tween a bona fide union and the employer.

‘(B) STRIKE OR LOCKOUT.—The specific job
opportunity for which the employer is re-
questing an H092A worker is not vacant be-
cause the former occupant is on strike or
being locked out in the course of a labor dis-
pute.

“(C) NOTIFICATION OF BARGAINING REP-
RESENTATIVES.—The employer, at the time of
filing the application, has provided notice of
the filing under this paragraph to the bar-
gaining representative of the employer’s em-
ployees in the occupational classification at
the place or places of employment for which
aliens are sought.

‘(D) TEMPORARY OR SEASONAL JOB OPPOR-
TUNITIES.—The job opportunity is temporary
or seasonal.

‘“(E) OFFERS TO UNITED STATES WORKERS.—
The employer has offered or will offer the job
to any eligible United States worker who ap-
plies and is equally or better qualified for
the job for which the nonimmigrant is, or
the nonimmigrants are, sought and who will
be available at the time and place of need.

‘“(F) PROVISION OF INSURANCE.—If the job
opportunity is not covered by the State
workers’ compensation law, the employer
will provide, at no cost to the worker, insur-
ance covering injury and disease arising out
of, and in the course of, the worker’s employ-
ment which will provide benefits at least
equal to those provided under the State’s
workers’ compensation law for comparable
employment.
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‘“(2) JOB OPPORTUNITIES NOT COVERED BY
COLLECTIVE BARGAINING AGREEMENTS.—With
respect to a job opportunity that is not cov-
ered under a collective bargaining agree-
ment:

‘“(A) STRIKE OR LOCKOUT.—The specific job
opportunity for which the employer is re-
questing an H092A worker is not vacant be-
cause the former occupant is on strike or
being locked out in the course of a labor dis-
pute.

‘(B) TEMPORARY OR SEASONAL JOB OPPORTU-
NITIES.—The job opportunity is temporary or
seasonal.

“(C) BENEFIT, WAGE, AND WORKING CONDI-
TIONS.—The employer will provide, at a min-
imum, the benefits, wages, and working con-
ditions required by section 218A to all work-
ers employed in the job opportunities for
which the employer has applied under sub-
section (a) and to all other workers in the
same occupation at the place of employ-
ment.

‘(D) NONDISPLACEMENT OF UNITED STATES
WORKERS.—The employer did not displace
and will not displace a United States worker
employed by the employer during the period
of employment and for a period of 30 days
preceding the period of employment in the
occupation at the place of employment for
which the employer seeks approval to em-
ploy H092A workers.

“(E) REQUIREMENTS FOR PLACEMENT OF NON-
IMMIGRANT WITH OTHER EMPLOYERS.—The em-
ployer will not place the nonimmigrant with
another employer unless—

‘(i) the nonimmigrant performs duties in
whole or in part at 1 or more work sites
owned, operated, or controlled by such other
employer;

‘“(ii) there are indicia of an employment
relationship between the nonimmigrant and
such other employer; and

‘(iii) the employer has inquired of the
other employer as to whether, and has no ac-
tual knowledge or notice that, during the pe-
riod of employment and for a period of 30
days preceding the period of employment,
the other employer has displaced or intends
to displace a United States worker employed
by the other employer in the occupation at
the place of employment for which the em-
ployer seeks approval to employ H092A work-
ers.

“(F) STATEMENT OF LIABILITY.—The appli-
cation form shall include a clear statement
explaining the liability under subparagraph
(E) of an employer if the other employer de-
scribed in such subparagraph displaces a
United States worker as described in such
subparagraph.

“(G) PROVISION OF INSURANCE.—If the job
opportunity is not covered by the State
workers’ compensation law, the employer
will provide, at no cost to the worker, insur-
ance covering injury and disease arising out
of and in the course of the worker’s employ-
ment which will provide benefits at least
equal to those provided under the State’s
workers’ compensation law for comparable
employment.

‘“(H) EMPLOYMENT OF UNITED STATES WORK-
ERS.—

‘(i) RECRUITMENT.—The employer has
taken or will take the following steps to re-
cruit United States workers for the job op-
portunities for which the H092A non-
immigrant is, or H092A nonimmigrants are,
sought:

“(I) CONTACTING FORMER WORKERS.—The
employer shall make reasonable efforts
through the sending of a letter by United
States Postal Service mail, or otherwise, to
contact any United States worker the em-
ployer employed during the previous season
in the occupation at the place of intended
employment for which the employer is ap-
plying for workers and has made the avail-
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ability of the employer’s job opportunities in
the occupation at the place of intended em-
ployment known to such previous workers,
unless the worker was terminated from em-
ployment by the employer for a lawful job-
related reason or abandoned the job before
the worker completed the period of employ-
ment of the job opportunity for which the
worker was hired.

“(II) FILING A JOB OFFER WITH THE LOCAL
OFFICE OF THE STATE EMPLOYMENT SECURITY
AGENCY.—Not later than 28 days before the
date on which the employer desires to em-
ploy an H092A worker in a temporary or sea-
sonal agricultural job opportunity, the em-
ployer shall submit a copy of the job offer
described in subsection (a)(2) to the local of-
fice of the State employment security agen-
cy which serves the area of intended employ-
ment and authorize the posting of the job op-
portunity on ‘America’s Job Bank’ or other
electronic job registry, except that nothing
in this subclause shall require the employer
to file an interstate job order under section
653 of title 20, Code of Federal Regulations.

¢(III) ADVERTISING OF JOB OPPORTUNITIES.—
Not later than 14 days before the date on
which the employer desires to employ an
HO092A worker in a temporary or seasonal ag-
ricultural job opportunity, the employer
shall advertise the availability of the job op-
portunities for which the employer is seek-
ing workers in a publication in the local
labor market that is likely to be patronized
by potential farm workers.

‘“(IV) EMERGENCY PROCEDURES.—The Sec-
retary of Labor shall, by regulation, provide
a procedure for acceptance and approval of
applications in which the employer has not
complied with the provisions of this subpara-
graph because the employer’s need for H092A
workers could not reasonably have been fore-
seen.

‘“(ii) JoB OFFERS.—The employer has of-
fered or will offer the job to any eligible
United States worker who applies and is
equally or better qualified for the job for
which the nonimmigrant is, or non-
immigrants are, sought and who will be
available at the time and place of need.

‘(iii) PERIOD OF EMPLOYMENT.—The em-
ployer will provide employment to any
qualified United States worker who applies
to the employer during the period beginning
on the date on which the foreign worker de-
parts for the employer’s place of employ-
ment and ending on the date on which 50 per-
cent of the period of employment for which
the foreign worker who is in the job was
hired has elapsed, subject to the following
requirements:

‘() PROHIBITION.—NoO person or entity
shall willfully and knowingly withhold
United States workers before the arrival of
HO092A workers in order to force the hiring of
United States workers under this clause.

“(ITI) COMPLAINTS.—Upon receipt of a com-
plaint by an employer that a violation of
subclause (I) has occurred, the Secretary of
Labor shall immediately investigate. The
Secretary of Labor shall, within 36 hours of
the receipt of the complaint, issue findings
concerning the alleged violation. If the Sec-
retary of Labor finds that a violation has oc-
curred, the Secretary of Labor shall imme-
diately suspend the application of this clause
with respect to that certification for that
date of need.

“(II1) PLACEMENT OF UNITED STATES WORK-
ERS.—Before referring a United States work-
er to an employer during the period de-
scribed in the matter preceding subclause (I),
the Secretary of Labor shall make all rea-
sonable efforts to place the United States
worker in an open job acceptable to the
worker, if there are other job offers pending
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with the job service that offer similar job op-
portunities in the area of intended employ-
ment.

“(iv) STATUTORY CONSTRUCTION.—Nothing
in this subparagraph shall be construed to
prohibit an employer from using such legiti-
mate selection criteria relevant to the type
of job that are normal or customary to the
type of job involved so long as such criteria
are not applied in a discriminatory manner.

‘“(c) APPLICATIONS BY ASSOCIATIONS ON BE-
HALF OF EMPLOYER MEMBERS.—

‘(1) IN GENERAL.—AnN agricultural associa-
tion may file an application under sub-
section (a) on behalf of 1 or more of its em-
ployer members that the association cer-
tifies in its application has or have agreed in
writing to comply with the requirements of
this section and sections 218A through 218C.

¢“(2) TREATMENT OF ASSOCIATIONS ACTING AS
EMPLOYERS.—If an association filing an ap-
plication under paragraph (1) is a joint or
sole employer of the temporary or seasonal
agricultural workers requested on the appli-
cation, the certifications granted under sub-
section (e)(2)(B) to the association may be
used for the certified job opportunities of
any of its producer members named on the
application, and such workers may be trans-
ferred among such producer members to per-
form the agricultural services of a tem-
porary or seasonal nature for which the cer-
tifications were granted.

¢(d) WITHDRAWAL OF APPLICATIONS.—

‘(1) IN GENERAL.—AN employer may with-
draw an application filed pursuant to sub-
section (a), except that if the employer is an
agricultural association, the association
may withdraw an application filed pursuant
to subsection (a) with respect to 1 or more of
its members. To withdraw an application,
the employer or association shall notify the
Secretary of Labor in writing, and the Sec-
retary of Labor shall acknowledge in writing
the receipt of such withdrawal notice. An
employer who withdraws an application
under subsection (a), or on whose behalf an
application is withdrawn, is relieved of the
obligations undertaken in the application.

‘(2) LIMITATION.—An application may not
be withdrawn while any alien provided sta-
tus under section 101(a)(15)(H)(ii)(a) pursuant
to such application is employed by the em-
ployer.

¢“(3) OBLIGATIONS UNDER OTHER STATUTES.—
Any obligation incurred by an employer
under any other law or regulation as a result
of the recruitment of United States workers
or H092A workers under an offer of terms and
conditions of employment required as a re-
sult of making an application under sub-
section (a) is unaffected by withdrawal of
such application.

‘“(e) REVIEW AND APPROVAL OF APPLICA-
TIONS.—

‘(1) RESPONSIBILITY OF EMPLOYERS.—The
employer shall make available for public ex-
amination, within 1 working day after the
date on which an application under sub-
section (a) is filed, at the employer’s prin-
cipal place of business or work site, a copy of
each such application (and such accom-
panying documents as are necessary).

‘“(2) RESPONSIBILITY OF THE SECRETARY OF
LABOR.—

‘“(A) COMPILATION OF LIST.—The Secretary
of Labor shall compile, on a current basis, a
list (by employer and by occupational classi-
fication) of the applications filed under this
subsection. Such list shall include the wage
rate, number of workers sought, period of in-
tended employment, and date of need. The
Secretary of Labor shall make such list
available for examination in the District of
Columbia.

‘“(B) REVIEW OF APPLICATIONS.—The Sec-
retary of Labor shall review such an applica-
tion only for completeness and obvious inac-
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curacies. Unless the Secretary of Labor finds
that the application is incomplete or obvi-
ously inaccurate, the Secretary of Labor
shall certify that the intending employer has
filed with the Secretary of Labor an applica-
tion as described in subsection (a). Such cer-
tification shall be provided within 7 days of
the filing of the application.
‘““H—2A EMPLOYMENT REQUIREMENTS

‘“SEC. 218A. (a) PREFERENTIAL TREATMENT
OF ALIENS PROHIBITED.—Employers seeking
to hire United States workers shall offer the
United States workers no less than the same
benefits, wages, and working conditions that
the employer is offering, intends to offer, or
will provide to H-2A workers. Conversely, no
job offer may impose on United States work-
ers any restrictions or obligations which will
not be imposed on the employer’s H-2A
workers.

“(b) MINIMUM BENEFITS, WAGES, AND WORK-
ING CONDITIONS.—Except in cases where high-
er benefits, wages, or working conditions are
required by the provisions of subsection (a),
in order to protect similarly employed
United States workers from adverse effects
with respect to benefits, wages, and working
conditions, every job offer which shall ac-
company an application under section
218(b)(2) shall include each of the following
benefit, wage, and working condition provi-
sions:

‘(1) REQUIREMENT TO PROVIDE HOUSING OR A
HOUSING ALLOWANCE.—

‘““(A) IN GENERAL.—An employer applying
under section 218(a) for H-2A workers shall
offer to provide housing at no cost to all
workers in job opportunities for which the
employer has applied under that section and
to all other workers in the same occupation
at the place of employment, whose place of
residence is beyond normal commuting dis-
tance.

‘(B) TYPE OF HOUSING.—In complying with
subparagraph (A), an employer may, at the
employer’s election, provide housing that
meets applicable Federal standards for tem-
porary labor camps or secure housing that
meets applicable local standards for rental
or public accommodation housing or other
substantially similar class of habitation, or
in the absence of applicable local standards,
State standards for rental or public accom-
modation housing or other substantially
similar class of habitation. In the absence of
applicable local or State standards, Federal
temporary labor camp standards shall apply.

‘(C) FAMILY HOUSING.—When it is the pre-
vailing practice in the occupation and area
of intended employment to provide family
housing, family housing shall be provided to
workers with families who request it.

‘(D) WORKERS ENGAGED IN THE RANGE PRO-
DUCTION OF LIVESTOCK.—The Secretary of
Labor shall issue regulations that address
the specific requirements for the provision of
housing to workers engaged in the range pro-
duction of livestock.

‘“(E) LIMITATION.—Nothing in this para-
graph shall be construed to require an em-
ployer to provide or secure housing for per-
sons who were not entitled to such housing
under the temporary labor certification reg-
ulations in effect on June 1, 1986.

“(F) CHARGES FOR HOUSING.—

‘(1) CHARGES FOR PUBLIC HOUSING.—If pub-
lic housing provided for migrant agricultural
workers under the auspices of a local, coun-
ty, or State government is secured by an em-
ployer, and use of the public housing unit
normally requires charges from migrant
workers, such charges shall be paid by the
employer directly to the appropriate indi-
vidual or entity affiliated with the housing’s
management.

‘“(ii) DEPOSIT CHARGES.—Charges in the
form of deposits for bedding or other similar
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incidentals related to housing shall not be
levied upon workers by employers who pro-
vide housing for their workers. An employer
may require a worker found to have been re-
sponsible for damage to such housing which
is not the result of normal wear and tear re-
lated to habitation to reimburse the em-
ployer for the reasonable cost of repair of
such damage.

‘“(G) HOUSING ALLOWANCE AS
NATIVE.—

‘(i) IN GENERAL.—If the requirement under
clause (ii) is satisfied, the employer may pro-
vide a reasonable housing allowance instead
of offering housing under subparagraph (A).
Upon the request of a worker seeking assist-
ance in locating housing, the employer shall
make a good faith effort to assist the worker
in identifying and locating housing in the
area of intended employment. An employer
who offers a housing allowance to a worker,
or assists a worker in locating housing which
the worker occupies, pursuant to this clause
shall not be deemed a housing provider under
section 203 of the Migrant and Seasonal Agri-
cultural Worker Protection Act (29 U.S.C.
1823) solely by virtue of providing such hous-
ing allowance. No housing allowance may be
used for housing which is owned or con-
trolled by the employer.

‘“(ii) CERTIFICATION.—The requirement of
this clause is satisfied if the Governor of the
State certifies to the Secretary of Labor
that there is adequate housing available in
the area of intended employment for mi-
grant farm workers, and H-2A workers, who
are seeking temporary housing while em-
ployed at farm work. Such certification shall
expire after 3 years unless renewed by the
Governor of the State.

¢“(iii) AMOUNT OF ALLOWANCE.—

‘“(I) NONMETROPOLITAN COUNTIES.—If the
place of employment of the workers provided
an allowance under this subparagraph is a
nonmetropolitan county, the amount of the
housing allowance under this subparagraph
shall be equal to the statewide average fair
market rental for existing housing for non-
metropolitan counties for the State, as es-
tablished by the Secretary of Housing and
Urban Development pursuant to section 8(c)
of the United States Housing Act of 1937 (42
U.S.C. 1437f(c)), based on a 2 bedroom dwell-
ing unit and an assumption of 2 persons per
bedroom.

¢(II) METROPOLITAN COUNTIES.—If the place
of employment of the workers provided an
allowance under this paragraph is in a met-
ropolitan county, the amount of the housing
allowance under this subparagraph shall be
equal to the statewide average fair market
rental for existing housing for metropolitan
counties for the State, as established by the
Secretary of Housing and Urban Develop-
ment pursuant to section 8(c) of the United
States Housing Act of 1937 (42 U.S.C.
1437f(c)), based on a 2-bedroom dwelling unit
and an assumption of 2 persons per bedroom.

‘“(2) REIMBURSEMENT OF TRANSPORTATION.—

‘“(A) TO PLACE OF EMPLOYMENT.—A worker
who completes 50 percent of the period of
employment of the job opportunity for which
the worker was hired shall be reimbursed by
the employer for the cost of the worker’s
transportation and subsistence from the
place from which the worker came to work
for the employer (or place of last employ-
ment, if the worker traveled from such
place) to the place of employment.

‘“(B) FROM PLACE OF EMPLOYMENT.—A
worker who completes the period of employ-
ment for the job opportunity involved shall
be reimbursed by the employer for the cost
of the worker’s transportation and subsist-
ence from the place of employment to the
place from which the worker, disregarding
intervening employment, came to work for
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the employer, or to the place of next employ-
ment, if the worker has contracted with a
subsequent employer who has not agreed to
provide or pay for the worker’s transpor-
tation and subsistence to such subsequent
employer’s place of employment.

¢(C) LIMITATION.—

‘(1) AMOUNT OF REIMBURSEMENT.—EXcept
as provided in clause (ii), the amount of re-
imbursement provided under subparagraph
(A) or (B) to a worker or alien shall not ex-
ceed the lesser of—

“(I) the actual cost to the worker or alien
of the transportation and subsistence in-
volved; or

‘“(II) the most economical and reasonable
common carrier transportation charges and
subsistence costs for the distance involved.

‘(ii) DISTANCE TRAVELED.—No reimburse-
ment under subparagraph (A) or (B) shall be
required if the distance traveled is 100 miles
or less, or the worker is not residing in em-
ployer-provided housing or housing secured
through an allowance as provided in para-
graph (1)(G).

‘(D) EARLY TERMINATION.—If the worker is
laid off or employment is terminated for
contract impossibility (as described in para-
graph (4)(D)) before the anticipated ending
date of employment, the employer shall pro-
vide the transportation and subsistence re-
quired by subparagraph (B) and, notwith-
standing whether the worker has completed
50 percent of the period of employment, shall
provide the transportation reimbursement
required by subparagraph (A).

‘“(E) TRANSPORTATION BETWEEN LIVING
QUARTERS AND WORK SITE.—The employer
shall provide transportation between the
worker’s living quarters and the employer’s
work site without cost to the worker, and
such transportation will be in accordance
with applicable laws and regulations.

*“(3) REQUIRED WAGES.—

‘““(A) IN GENERAL.—An employer applying
for workers under section 218(a) shall offer to
pay, and shall pay, all workers in the occu-
pation for which the employer has applied
for workers, not less (and is not required to
pay more) than the greater of the prevailing
wage in the occupation in the area of in-
tended employment or the adverse effect
wage rate. No worker shall be paid less than
the greater of the hourly wage prescribed
under section 6(a)(1) of the Fair Labor Stand-
ards Act of 1938 (29 U.S.C. 206(a)(1)) or the ap-
plicable State minimum wage.

‘(B) LIMITATION.—Effective on the date of
enactment of the Agricultural Job Oppor-
tunity, Benefits, and Security Act of 2005 and
continuing for 3 years thereafter, no adverse
effect wage rate for a State may be more
than the adverse effect wage rate for that
State in effect on January 1, 2003, as estab-
lished by section 655.107 of title 20, Code of
Federal Regulations.

‘“(C) REQUIRED
FREEZE.—

‘(i) FIRST ADJUSTMENT.—If Congress does
not set a new wage standard applicable to
this section before the first March 1 that is
not less than 3 years after the date of enact-
ment of this section, the adverse effect wage
rate for each State beginning on such March
1 shall be the wage rate that would have re-
sulted if the adverse effect wage rate in ef-
fect on January 1, 2003, had been annually
adjusted, beginning on March 1, 2006, by the
lesser of—

‘(I) the 12 month percentage change in the
Consumer Price Index for All Urban Con-
sumers between December of the second pre-
ceding year and December of the preceding
year; and

‘‘(II) 4 percent.

‘(i) SUBSEQUENT ANNUAL ADJUSTMENTS.—
Beginning on the first March 1 that is not
less than 4 years after the date of enactment
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of this section, and each March 1 thereafter,
the adverse effect wage rate then in effect
for each State shall be adjusted by the lesser
of—

‘() the 12 month percentage change in the
Consumer Price Index for All Urban Con-
sumers between December of the second pre-
ceding year and December of the preceding
year; and

‘“(IT) 4 percent.

‘D) DEDUCTIONS.—The employer shall
make only those deductions from the work-
er’s wages that are authorized by law or are
reasonable and customary in the occupation
and area of employment. The job offer shall
specify all deductions not required by law
which the employer will make from the
worker’s wages.

‘(E) FREQUENCY OF PAY.—The employer
shall pay the worker not less frequently than
twice monthly, or in accordance with the
prevailing practice in the area of employ-
ment, whichever is more frequent.

‘““(F) HOURS AND EARNINGS STATEMENTS.—
The employer shall furnish to the worker, on
or before each payday, in 1 or more written
statements—

‘(i) the worker’s total earnings for the pay
period;

‘“(ii) the worker’s hourly rate of pay, piece
rate of pay, or both;

‘“(iii) the hours of employment which have
been offered to the worker (broken out by
hours offered in accordance with and over
and above the three-quarters guarantee de-
scribed in paragraph (4);

‘“(iv) the hours actually worked by the
worker;

“(v) an itemization of the deductions made
from the worker’s wages; and

‘“(vi) if piece rates of pay are used, the
units produced daily.

“(G) REPORT ON WAGE PROTECTIONS.—Not
later than June 1, 2007, the Comptroller Gen-
eral of the United States shall prepare and
transmit to the Secretary of Labor, the Com-
mittee on the Judiciary of the Senate, and
Committee on the Judiciary of the House of
Representatives, a report that addresses—

‘(i) whether the employment of H-2A or
unauthorized aliens in the United States ag-
ricultural work force has depressed United
States farm worker wages below the levels
that would otherwise have prevailed if alien
farm workers had not been employed in the
United States;

‘“(ii) whether an adverse effect wage rate is
necessary to prevent wages of United States
farm workers in occupations in which H-2A
workers are employed from falling below the
wage levels that would have prevailed in the
absence of the employment of H-2A workers
in those occupations;

‘“(iii) whether alternative wage standards,
such as a prevailing wage standard, would be
sufficient to prevent wages in occupations in
which H-2A workers are employed from fall-
ing below the wage level that would have
prevailed in the absence of H-2A employ-
ment;

‘“(iv) whether any changes are warranted
in the current methodologies for calculating
the adverse effect wage rate and the pre-
vailing wage; and

‘(v) recommendations for future wage pro-
tection under this section.

““(H) COMMISSION ON WAGE STANDARDS.—

‘(i) ESTABLISHMENT.—There is established
the Commission on Agricultural Wage
Standards under the H-2A program (in this
subparagraph referred to as the ‘Commis-
sion’).

‘“(ii) COMPOSITION.—The Commission shall
consist of 10 members as follows:

‘“(I) 4 representatives of agricultural em-
ployers and 1 representative of the Depart-
ment of Agriculture, each appointed by the
Secretary of Agriculture.
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“(II) 4 representatives of agricultural
workers and 1 representative of the Depart-
ment of Labor, each appointed by the Sec-
retary of Labor.

‘“(iii) FuNcTIONS.—The Commission shall
conduct a study that shall address—

‘“(I) whether the employment of H-2A or
unauthorized aliens in the United States ag-
ricultural workforce has depressed United
States farm worker wages below the levels
that would otherwise have prevailed if alien
farm workers had not been employed in the
United States;

“(IT1) whether an adverse effect wage rate is
necessary to prevent wages of United States
farm workers in occupations in which H-2A
workers are employed from falling below the
wage levels that would have prevailed in the
absence of the employment of H-2A workers
in those occupations;

‘(ITII) whether alternative wage standards,
such as a prevailing wage standard, would be
sufficient to prevent wages in occupations in
which H-2A workers are employed from fall-
ing below the wage level that would have
prevailed in the absence of H-2A employ-
ment;

‘“(IV) whether any changes are warranted
in the current methodologies for calculating
the adverse effect wage rate and the pre-
vailing wage rate; and

(V) recommendations for future wage pro-
tection under this section.

‘(iv) FINAL REPORT.—Not later than June
1, 2007, the Commission shall submit a report
to the Congress setting forth the findings of
the study conducted under clause (iii).

“(v) TERMINATION DATE.—The Commission
shall terminate upon submitting its final re-
port.

¢“(4) GUARANTEE OF EMPLOYMENT.—

‘““(A) OFFER TO WORKER.—The employer
shall guarantee to offer the worker employ-
ment for the hourly equivalent of at least
three-fourths of the work days of the total
period of employment, beginning with the
first work day after the arrival of the worker
at the place of employment and ending on
the expiration date specified in the job offer.
For purposes of this subparagraph, the hour-
ly equivalent means the number of hours in
the work days as stated in the job offer and
shall exclude the worker’s Sabbath and Fed-
eral holidays. If the employer affords the
United States or H-2A worker less employ-
ment than that required under this para-
graph, the employer shall pay such worker
the amount which the worker would have
earned had the worker, in fact, worked for
the guaranteed number of hours.

‘‘(B) FAILURE TO WORK.—Any hours which
the worker fails to work, up to a maximum
of the number of hours specified in the job
offer for a work day, when the worker has
been offered an opportunity to do so, and all
hours of work actually performed (including
voluntary work in excess of the number of
hours specified in the job offer in a work day,
on the worker’s Sabbath, or on Federal holi-
days) may be counted by the employer in
calculating whether the period of guaranteed
employment has been met.

¢(C) ABANDONMENT OF EMPLOYMENT, TERMI-
NATION FOR CAUSE.—If the worker voluntarily
abandons employment before the end of the
contract period, or is terminated for cause,
the worker is not entitled to the ‘three-
fourths guarantee’ described in subparagraph
(A).

‘(D) CONTRACT IMPOSSIBILITY.—If, before
the expiration of the period of employment
specified in the job offer, the services of the
worker are no longer required for reasons be-
yond the control of the employer due to any
form of natural disaster, including but not
limited to a flood, hurricane, freeze, earth-
quake, fire, drought, plant or animal disease
or pest infestation, or regulatory drought,
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before the guarantee in subparagraph (A) is
fulfilled, the employer may terminate the
worker’s employment. In the event of such
termination, the employer shall fulfill the
employment guarantee in subparagraph (A)
for the work days that have elapsed from the
first work day after the arrival of the worker
to the termination of employment. In such
cases, the employer will make efforts to
transfer the United States worker to other
comparable employment acceptable to the
worker. If such transfer is not effected, the
employer shall provide the return transpor-
tation required in paragraph (2)(D).

¢“(5) MOTOR VEHICLE SAFETY.—

“(A) MODE OF TRANSPORTATION SUBJECT TO
COVERAGE.—

‘(i) IN GENERAL.—Except as provided in
clauses (iii) and (iv), this subsection applies
to any H-2A employer that uses or causes to
be used any vehicle to transport an H-2A
worker within the United States.

‘‘(ii) DEFINED TERM.—In this paragraph, the
term ‘uses or causes to be used’—

“(I) applies only to transportation pro-
vided by an H-2A employer to an H-2A work-
er, or by a farm labor contractor to an H-2A
worker at the request or direction of an H-2A
employer; and

‘“(IT) does not apply to—

‘‘(aa) transportation provided, or transpor-
tation arrangements made, by an H-2A
worker, unless the employer specifically re-
quested or arranged such transportation; or

““(bb) car pooling arrangements made by H-
2A workers themselves, using 1 of the work-
ers’ own vehicles, unless specifically re-
quested by the employer directly or through
a farm labor contractor.

‘‘(iii) CLARIFICATION.—Providing a job offer
to an H-2A worker that causes the worker to
travel to or from the place of employment,
or the payment or reimbursement of the
transportation costs of an H-2A worker by
an H-2A employer, shall not constitute an
arrangement of, or participation in, such
transportation.

‘(iv) AGRICULTURAL MACHINERY AND EQUIP-
MENT EXCLUDED.—This subsection does not
apply to the transportation of an H-2A work-
er on a tractor, combine, harvester, picker,
or other similar machinery or equipment
while such worker is actually engaged in the
planting, cultivating, or harvesting of agri-
cultural commodities or the care of live-
stock or poultry or engaged in transpor-
tation incidental thereto.

“(v) COMMON CARRIERS EXCLUDED.—This
subsection does not apply to common carrier
motor vehicle transportation in which the
provider holds itself out to the general pub-
lic as engaging in the transportation of pas-
sengers for hire and holds a valid certifi-
cation of authorization for such purposes
from an appropriate Federal, State, or local
agency.

‘(B) APPLICABILITY OF STANDARDS, LICENS-
ING, AND INSURANCE REQUIREMENTS.—

‘(i) IN GENERAL.—When using, or causing
to be used, any vehicle for the purpose of
providing transportation to which this sub-
paragraph applies, each employer shall—

“(I) ensure that each such vehicle con-
forms to the standards prescribed by the Sec-
retary of Labor under section 401(b) of the
Migrant and Seasonal Agricultural Worker
Protection Act (29 U.S.C. 1841(b)) and other
applicable Federal and State safety stand-
ards;

‘“(IT) ensure that each driver has a valid
and appropriate license, as provided by State
law, to operate the vehicle; and

‘(ITII) have an insurance policy or a liabil-
ity bond that is in effect which insures the
employer against liability for damage to per-
sons or property arising from the ownership,
operation, or causing to be operated, of any
vehicle used to transport any H-2A worker.
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‘“(ii) AMOUNT OF INSURANCE REQUIRED.—The
level of insurance required shall be deter-
mined by the Secretary of Labor pursuant to
regulations to be issued under this sub-
section.

¢(iii) EFFECT OF WORKERS’ COMPENSATION
COVERAGE.—If the employer of any H-2A
worker provides workers’ compensation cov-
erage for such worker in the case of bodily
injury or death as provided by State law, the
following adjustments in the requirements of
subparagraph (B)(i)(III) relating to having an
insurance policy or liability bond apply:

‘“(I) No insurance policy or liability bond
shall be required of the employer, if such
workers are transported only under -cir-
cumstances for which there is coverage
under such State law.

‘“(IT) An insurance policy or liability bond
shall be required of the employer for cir-
cumstances under which coverage for the
transportation of such workers is not pro-
vided under such State law.

‘“(c) COMPLIANCE WITH LABOR LAWS.—An

employer shall assure that, except as other-
wise provided in this section, the employer
will comply with all applicable Federal,
State, and local labor laws, including laws
affecting migrant and seasonal agricultural
workers, with respect to all United States
workers and alien workers employed by the
employer, except that a violation of this as-
surance shall not constitute a violation of
the Migrant and Seasonal Agricultural
Worker Protection Act (29 U.S.C. 1801 et
seq.).
‘“(d) Copy OF JoB OFFER.—The employer
shall provide to the worker, not later than
the day the work commences, a copy of the
employer’s application and job offer de-
scribed in section 218(a), or, if the employer
will require the worker to enter into a sepa-
rate employment contract covering the em-
ployment in question, such separate employ-
ment contract.

‘“(e) RANGE PRODUCTION OF LIVESTOCK.—
Nothing in this section, section 218, or sec-
tion 218B shall preclude the Secretary of
Labor and the Secretary from continuing to
apply special procedures and requirements to
the admission and employment of aliens in
occupations involving the range production
of livestock.

‘“PROCEDURE FOR ADMISSION AND EXTENSION OF
STAY OF H—2A WORKERS

‘““SEC. 218B. (a) PETITIONING FOR ADMIS-
SION.—An employer, or an association acting
as an agent or joint employer for its mem-
bers, that seeks the admission into the
United States of an H-2A worker may file a
petition with the Secretary. The petition
shall be accompanied by an accepted and
currently valid certification provided by the
Secretary of Labor under section 218(e)(2)(B)
covering the petitioner.

““(b) EXPEDITED ADJUDICATION BY THE SEC-
RETARY.—The Secretary shall establish a
procedure for expedited adjudication of peti-
tions filed under subsection (a) and within 7
working days shall, by fax, cable, or other
means assuring expedited delivery, transmit
a copy of notice of action on the petition to
the petitioner and, in the case of approved
petitions, to the appropriate immigration of-
ficer at the port of entry or United States
consulate (as the case may be) where the pe-
titioner has indicated that the alien bene-
ficiary (or beneficiaries) will apply for a visa
or admission to the United States.

“‘(c) CRITERIA FOR ADMISSIBILITY.—

‘(1) IN GENERAL.—An H-2A worker shall be
considered admissible to the United States if
the alien is otherwise admissible under this
section, section 218, and section 218A, and
the alien is not ineligible under paragraph
(2).

‘“(2) DISQUALIFICATION.—An alien shall be
considered inadmissible to the United States
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and ineligible for nonimmigrant status under
section 101(a)(15)(H)(ii)(a) if the alien has, at
any time during the past 5 years—

‘“(A) violated a material provision of this
section, including the requirement to
promptly depart the United States when the
alien’s authorized period of admission under
this section has expired; or

‘(B) otherwise violated a term or condition
of admission into the United States as a non-
immigrant, including overstaying the period
of authorized admission as such a non-
immigrant.

‘(3) WAIVER OF INELIGIBILITY FOR UNLAW-
FUL PRESENCE.—

‘““(A) IN GENERAL.—An alien who has not
previously been admitted into the United
States pursuant to this section, and who is
otherwise eligible for admission in accord-
ance with paragraphs (1) and (2), shall not be
deemed inadmissible by virtue of section
212(a)(9)(B). If an alien described in the pre-
ceding sentence is present in the United
States, the alien may apply from abroad for
H-2A status, but may not be granted that
status in the United States.

‘(B) MAINTENANCE OF WAIVER.—An alien
provided an initial waiver of ineligibility
pursuant to subparagraph (A) shall remain
eligible for such waiver unless the alien vio-
lates the terms of this section or again be-
comes ineligible under section 212(a)(9)(B) by
virtue of unlawful presence in the United
States after the date of the initial waiver of
ineligibility pursuant to subparagraph (A).

‘“(d) PERIOD OF ADMISSION.—

‘(1) IN GENERAL.—The alien shall be admit-
ted for the period of employment in the ap-
plication certified by the Secretary of Labor
pursuant to section 218(e)(2)(B), not to ex-
ceed 10 months, supplemented by a period of
not more than 1 week before the beginning of
the period of employment for the purpose of
travel to the work site and a period of 14
days following the period of employment for
the purpose of departure or extension based
on a subsequent offer of employment, except
that—

““(A) the alien is not authorized to be em-
ployed during such 14-day period except in
the employment for which the alien was pre-
viously authorized; and

‘“(B) the total period of employment, in-
cluding such 14-day period, may not exceed
10 months.

‘“(2) CONSTRUCTION.—Nothing in this sub-
section shall limit the authority of the Sec-
retary to extend the stay of the alien under
any other provision of this Act.

‘‘(e) ABANDONMENT OF EMPLOYMENT.—

‘(1) IN GENERAL.—An alien admitted or
provided status under section
101(a)(15)(H)(ii)(a) who abandons the employ-
ment which was the basis for such admission
or status shall be considered to have failed
to maintain nonimmigrant status as an H-2A
worker and shall depart the United States or
be subject to removal under section
237(a)(1)(C)(@).

‘“(2) REPORT BY EMPLOYER.—The employer,
or association acting as agent for the em-
ployer, shall notify the Secretary not later
than 7 days after an H-2A worker pre-
maturely abandons employment.

‘‘(3) REMOVAL BY THE SECRETARY.—The Sec-
retary shall promptly remove from the
United States any H-2A worker who violates
any term or condition of the worker’s non-
immigrant status.

‘(4) VOLUNTARY TERMINATION.—Notwith-
standing paragraph (1), an alien may volun-
tarily terminate his or her employment if
the alien promptly departs the United States
upon termination of such employment.

“(f) REPLACEMENT OF ALIEN.—

‘(1) IN GENERAL.—Upon presentation of the
notice to the Secretary required by sub-
section (e)(2), the Secretary of State shall
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promptly issue a visa to, and the Secretary
shall admit into the United States, an eligi-
ble alien designated by the employer to re-
place an H-2A worker—

‘““(A) who abandons or prematurely termi-
nates employment; or

‘(B) whose employment is terminated
after a United States worker is employed
pursuant to section 218(b)(2)(H)(iii), if the
United States worker voluntarily departs be-
fore the end of the period of intended em-
ployment or if the employment termination
is for a lawful job-related reason.

‘“(2) CONSTRUCTION.—Nothing in this sub-
section is intended to limit any preference
required to be accorded United States work-
ers under any other provision of this Act.

*‘(g) IDENTIFICATION DOCUMENT.—

‘(1) IN GENERAL.—Each alien authorized to
be admitted under section 101(a)(15)(H)({i)(a)
shall be provided an identification and em-
ployment eligibility document to verify eli-
gibility for employment in the United States
and verify such person’s proper identity.

‘(2) REQUIREMENTS.—No identification and
employment eligibility document may be
issued which does not meet the following re-
quirements:

‘‘(A) The document shall be capable of reli-
ably determining whether—

‘(i) the individual with the identification
and employment eligibility document whose
eligibility is being verified is in fact eligible
for employment;

‘(ii) the individual whose eligibility is
being verified is claiming the identity of an-
other person; and

‘(iii) the individual whose eligibility is
being verified is authorized to be admitted
into, and employed in, the United States as
an H-2A worker.

‘(B) The document shall be in a form that
is resistant to counterfeiting and to tam-
pering.

‘(C) The document shall—

‘(i) be compatible with other databases of
the Secretary for the purpose of excluding
aliens from benefits for which they are not
eligible and determining whether the alien is
unlawfully present in the United States; and

‘‘(ii) be compatible with law enforcement
databases to determine if the alien has been
convicted of criminal offenses.

“(h) EXTENSION OF STAY OF H-2A ALIENS IN
THE UNITED STATES.—

‘(1) EXTENSION OF STAY.—If an employer
seeks approval to employ an H-2A alien who
is lawfully present in the United States, the
petition filed by the employer or an associa-
tion pursuant to subsection (a), shall request
an extension of the alien’s stay and a change
in the alien’s employment.

¢(2) LIMITATION ON FILING A PETITION FOR
EXTENSION OF STAY.—A petition may not be
filed for an extension of an alien’s stay—

““(A) for a period of more than 10 months;
or

‘“(B) to a date that is more than 3 years
after the date of the alien’s last admission to
the United States under this section.

¢“(3) WORK AUTHORIZATION UPON FILING A PE-
TITION FOR EXTENSION OF STAY.—

“‘(A) IN GENERAL.—An alien who is lawfully
present in the United States may commence
the employment described in a petition
under paragraph (1) on the date on which the
petition is filed.

‘‘(B) DEFINITION.—For purposes of subpara-
graph (A), the term ‘file’ means sending the
petition by certified mail via the United
States Postal Service, return receipt re-
quested, or delivered by guaranteed commer-
cial delivery which will provide the employer
with a documented acknowledgment of the
date of receipt of the petition.

‘(C) HANDLING OF PETITION.—The employer
shall provide a copy of the employer’s peti-
tion to the alien, who shall keep the petition
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with the alien’s identification and employ-
ment eligibility document as evidence that
the petition has been filed and that the alien
is authorized to work in the United States.

(D) APPROVAL OF PETITION.—Upon ap-
proval of a petition for an extension of stay
or change in the alien’s authorized employ-
ment, the Secretary shall provide a new or
updated employment eligibility document to
the alien indicating the new validity date,
after which the alien is not required to re-
tain a copy of the petition.

‘(4) LIMITATION ON EMPLOYMENT AUTHOR-
IZATION OF ALIENS WITHOUT VALID IDENTIFICA-
TION AND EMPLOYMENT ELIGIBILITY DOCU-
MENT.—An expired identification and em-
ployment eligibility document, together
with a copy of a petition for extension of
stay or change in the alien’s authorized em-
ployment that complies with the require-
ments of paragraph (1), shall constitute a
valid work authorization document for a pe-
riod of not more than 60 days beginning on
the date on which such petition is filed, after
which time only a currently valid identifica-
tion and employment eligibility document
shall be acceptable.

¢“(5) LIMITATION ON AN INDIVIDUAL’S STAY IN
STATUS.—

‘(A) MAXIMUM PERIOD.—The maximum
continuous period of authorized status as an
H-2A worker (including any extensions) is 3
years.

‘(B) REQUIREMENT TO REMAIN OUTSIDE THE
UNITED STATES.—

‘(i) IN GENERAL.—Subject to clause (ii), in
the case of an alien outside the United
States whose period of authorized status as
an H-2A worker (including any extensions)
has expired, the alien may not again apply
for admission to the United States as an H-
2A worker unless the alien has remained out-
side the United States for a continuous pe-
riod equal to at least % the duration of the
alien’s previous period of authorized status
as an H-2A worker (including any exten-
sions).

‘‘(i1) EXCEPTION.—Clause (i) shall not apply
in the case of an alien if the alien’s period of
authorized status as an H-2A worker (includ-
ing any extensions) was for a period of not
more than 10 months and such alien has been
outside the United States for at least 2
months during the 12 months preceding the
date the alien again is applying for admis-
sion to the United States as an H-2A worker.

‘(i) SPECIAL RULES FOR ALIENS EMPLOYED
AS SHEEPHERDERS.—Notwithstanding any
provision of the Agricultural Job Oppor-
tunity, Benefits, and Security Act of 2005,
aliens admitted under section
101(a)(15)(H)(di)(a) for employment as sheep-
herders—

“(1) may be admitted for a period of 12
months;

‘(2) may be extended for a continuous pe-
riod of up to 3 years; and

‘“(3) shall not be subject to the require-
ments of subsection (h)(5) relating to periods
of absence from the United States.

““WORKER PROTECTIONS AND LABOR STANDARDS
ENFORCEMENT

“SEC. 218C. (a) ENFORCEMENT AUTHORITY.—

(1) INVESTIGATION OF COMPLAINTS.—

‘“(A) AGGRIEVED PERSON OR THIRD-PARTY
COMPLAINTS.—The Secretary of Labor shall
establish a process for the receipt, investiga-
tion, and disposition of complaints respect-
ing a petitioner’s failure to meet a condition
specified in section 218(b), or an employer’s
misrepresentation of material facts in an ap-
plication under section 218(a). Complaints
may be filed by any aggrieved person or or-
ganization (including bargaining representa-
tives). No investigation or hearing shall be
conducted on a complaint concerning such a
failure or misrepresentation unless the com-
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plaint was filed not later than 12 months
after the date of the failure, or misrepresen-
tation, respectively. The Secretary of Labor
shall conduct an investigation under this
subparagraph if there is reasonable cause to
believe that such a failure or misrepresenta-
tion has occurred.

*(B) DETERMINATION ON COMPLAINT.—Under
such process, the Secretary of Labor shall
provide, within 30 days after the date such a
complaint is filed, for a determination as to
whether or not a reasonable basis exists to
make a finding described in subparagraph
(C), (D), (E), or (H). If the Secretary of Labor
determines that such a reasonable basis ex-
ists, the Secretary of Labor shall provide for
notice of such determination to the inter-
ested parties and an opportunity for a hear-
ing on the complaint, in accordance with
section 556 of title 5, United States Code,
within 60 days after the date of the deter-
mination. If such a hearing is requested, the
Secretary of Labor shall make a finding con-
cerning the matter not later than 60 days
after the date of the hearing. In the case of
similar complaints respecting the same ap-
plicant, the Secretary of Labor may consoli-
date the hearings under this subparagraph
on such complaints.

¢(C) FAILURES TO MEET CONDITIONS.—If the
Secretary of Labor finds, after notice and op-
portunity for a hearing, a failure to meet a
condition of paragraph (1)(A), (1)(B), (1)(D),
(D(EF), 2)(A), (2)(B), or (2)(G) of section
218(b), a substantial failure to meet a condi-
tion of paragraph (1)(C), (1)(E), (2)(C), (2)(D),
(2)(E), or (2)(H) of section 218(b), or a mate-
rial misrepresentation of fact in an applica-
tion under section 218(a)—

‘‘(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
amount not to exceed $1,000 per violation) as
the Secretary of Labor determines to be ap-
propriate; and

‘“(ii) the Secretary may disqualify the em-
ployer from the employment of aliens de-
scribed in section 101(a)(15)(H)(ii)(a) for a pe-
riod of 1 year.

‘(D) WILLFUL FAILURES AND WILLFUL MIS-
REPRESENTATIONS.—If the Secretary of Labor
finds, after notice and opportunity for hear-
ing, a willful failure to meet a condition of
section 218(b), a willful misrepresentation of
a material fact in an application under sec-
tion 218(a), or a violation of subsection
(D1)—

‘(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
amount not to exceed $5,000 per violation) as
the Secretary of Labor determines to be ap-
propriate;

‘‘(ii) the Secretary of Labor may seek ap-
propriate legal or equitable relief to effec-
tuate the purposes of subsection (d)(1); and

‘‘(iii) the Secretary may disqualify the em-
ployer from the employment of H-2A work-
ers for a period of 2 years.

‘“(E) DISPLACEMENT OF UNITED STATES
WORKERS.—If the Secretary of Labor finds,
after notice and opportunity for hearing, a
willful failure to meet a condition of section
218(b) or a willful misrepresentation of a ma-
terial fact in an application under section
218(a), in the course of which failure or mis-
representation the employer displaced a
United States worker employed by the em-
ployer during the period of employment on
the employer’s application under section
218(a) or during the period of 30 days pre-
ceding such period of employment—

‘(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
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amount not to exceed $15,000 per violation)
as the Secretary of Labor determines to be
appropriate; and

¢“(ii) the Secretary may disqualify the em-
ployer from the employment of H-2A work-
ers for a period of 3 years.

‘“(F) LIMITATIONS ON CIVIL MONEY PEN-
ALTIES.—The Secretary of Labor shall not
impose total civil money penalties with re-
spect to an application under section 218(a)
in excess of $90,000.

“(G) FAILURES TO PAY WAGES OR REQUIRED
BENEFITS.—If the Secretary of Labor finds,
after notice and opportunity for a hearing,
that the employer has failed to pay the
wages, or provide the housing allowance,
transportation, subsistence reimbursement,
or guarantee of employment, required under
section 218A(b), the Secretary of Labor shall
assess payment of back wages, or other re-
quired benefits, due any United States work-
er or H-2A worker employed by the employer
in the specific employment in question. The
back wages or other required benefits under
section 218A(b) shall be equal to the dif-
ference between the amount that should
have been paid and the amount that actually
was paid to such worker.

¢“(2) STATUTORY CONSTRUCTION.—Nothing in
this section shall be construed as limiting
the authority of the Secretary of Labor to
conduct any compliance investigation under
any other labor law, including any law af-
fecting migrant and seasonal agricultural
workers, or, in the absence of a complaint
under this section, under section 218 or 218A.

“(b) RIGHTS ENFORCEABLE BY PRIVATE
RIGHT OF ACTION.—H-2A workers may en-
force the following rights through the pri-
vate right of action provided in subsection
(c), and no other right of action shall exist
under Federal or State law to enforce such
rights:

‘(1) The providing of housing or a housing
allowance as required under section
218A(b)(1).

‘“(2) The reimbursement of transportation
as required under section 218A(b)(2).

‘(3) The payment of wages required under
section 218A(b)(3) when due.

‘‘(4) The benefits and material terms and
conditions of employment expressly provided
in the job offer described in section 218(a)(2),
not including the assurance to comply with
other Federal, State, and local labor laws de-
scribed in section 218A(c), compliance with
which shall be governed by the provisions of
such laws.

‘“(5) The guarantee of employment required
under section 218A(b)(4).

‘(6) The motor vehicle safety requirements
under section 218A(b)(5).

‘() The prohibition of discrimination
under subsection (d)(2).

“‘(c) PRIVATE RIGHT OF ACTION.—

‘(1) MEDIATION.—Upon the filing of a com-
plaint by an H-2A worker aggrieved by a vio-
lation of rights enforceable under subsection
(b), and within 60 days of the filing of proof
of service of the complaint, a party to the
action may file a request with the Federal
Mediation and Conciliation Service to assist
the parties in reaching a satisfactory resolu-
tion of all issues involving all parties to the
dispute. Upon a filing of such request and
giving of notice to the parties, the parties
shall attempt mediation within the period
specified in subparagraph (B).

‘““(A) MEDIATION SERVICES.—The Federal
Mediation and Conciliation Service shall be
available to assist in resolving disputes aris-
ing under subsection (b) between H-2A work-
ers and agricultural employers without
charge to the parties.

“(B) 90-DAY LIMIT.—The Federal Mediation
and Conciliation Service may conduct medi-
ation or other non-binding dispute resolution
activities for a period not to exceed 90 days
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beginning on the date on which the Federal

Mediation and Conciliation Service receives

the request for assistance unless the parties

agree to an extension of this period of time.
¢“(C) AUTHORIZATION.—

‘“(i) IN GENERAL.—Subject to clause (ii),
there are authorized to be appropriated to
the Federal Mediation and Conciliation
Service $500,000 for each fiscal year to carry
out this section.

‘“(ii) MEDIATION.—Notwithstanding any
other provision of law, the Director of the
Federal Mediation and Conciliation Service
is authorized to conduct the mediation or
other dispute resolution activities from any
other appropriated funds available to the Di-
rector and to reimburse such appropriated
funds when the funds are appropriated pursu-
ant to this authorization, such reimburse-
ment to be credited to appropriations cur-
rently available at the time of receipt.

““(2) MAINTENANCE OF CIVIL ACTION IN DIS-
TRICT COURT BY AGGRIEVED PERSON.—An H-2A
worker aggrieved by a violation of rights en-
forceable under subsection (b) by an agricul-
tural employer or other person may file suit
in any district court of the United States
having jurisdiction of the parties, without
regard to the amount in controversy, with-
out regard to the citizenship of the parties,
and without regard to the exhaustion of any
alternative administrative remedies under
this Act, not later than 3 years after the date
the violation occurs.

‘“(3) ELECTION.—An H-2A worker who has
filed an administrative complaint with the
Secretary of Labor may not maintain a civil
action under paragraph (2) unless a com-
plaint based on the same violation filed with
the Secretary of Labor under subsection
(a)(1) is withdrawn before the filing of such
action, in which case the rights and remedies
available under this subsection shall be ex-
clusive.

‘(4) PREEMPTION OF STATE CONTRACT
RIGHTS.—Nothing in this Act shall be con-
strued to diminish the rights and remedies of
an H-2A worker under any other Federal or
State law or regulation or under any collec-
tive bargaining agreement, except that no
court or administrative action shall be avail-
able under any State contract law to enforce
the rights created by this Act.

¢“(5) WAIVER OF RIGHTS PROHIBITED.—Agree-
ments by employees purporting to waive or
modify their rights under this Act shall be
void as contrary to public policy, except that
a waiver or modification of the rights or ob-
ligations in favor of the Secretary of Labor
shall be valid for purposes of the enforce-
ment of this Act. The preceding sentence
may not be construed to prohibit agreements
to settle private disputes or litigation.

‘“(6) AWARD OF DAMAGES OR OTHER EQUI-
TABLE RELIEF.—

““(A) If the court finds that the respondent
has intentionally violated any of the rights
enforceable under subsection (b), it shall
award actual damages, if any, or equitable
relief.

‘(B) Any civil action brought under this
section shall be subject to appeal as provided
in chapter 83 of title 28, United States Code.

““(7) WORKERS’ COMPENSATION BENEFITS; EX-
CLUSIVE REMEDY.—

““(A) Notwithstanding any other provision
of this section, where a State’s workers’
compensation law is applicable and coverage
is provided for an H-2A worker, the workers’
compensation benefits shall be the exclusive
remedy for the loss of such worker under
this section in the case of bodily injury or
death in accordance with such State’s work-
ers’ compensation law.

‘(B) The exclusive remedy prescribed in
subparagraph (A) precludes the recovery
under paragraph (6) of actual damages for
loss from an injury or death but does not
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preclude other equitable relief, except that
such relief shall not include back or front
pay or in any manner, directly or indirectly,
expand or otherwise alter or affect—

‘(i) a recovery under a State workers’
compensation law; or

‘“(ii) rights conferred under a State work-
ers’ compensation law.

¢“(8) TOLLING OF STATUTE OF LIMITATIONS.—
If it is determined under a State workers’
compensation law that the workers’ com-
pensation law is not applicable to a claim for
bodily injury or death of an H-2A worker,
the statute of limitations for bringing an ac-
tion for actual damages for such injury or
death under subsection (c) shall be tolled for
the period during which the claim for such
injury or death under such State workers’
compensation law was pending. The statute
of limitations for an action for actual dam-
ages or other equitable relief arising out of
the same transaction or occurrence as the
injury or death of the H-2A worker shall be
tolled for the period during which the claim
for such injury or death was pending under
the State workers’ compensation law.

‘(9) PRECLUSIVE EFFECT.—Any settlement
by an H-2A worker and H-2A employer
reached through the mediation process re-
quired under subsection (c¢)(1) shall preclude
any right of action arising out of the same
facts between the parties in any Federal or
State court or administrative proceeding,
unless specifically provided otherwise in the
settlement agreement.

‘(10) SETTLEMENTS.—Any settlement by
the Secretary of Labor with an H-2A em-
ployer on behalf of an H-2A worker of a com-
plaint filed with the Secretary of Labor
under this section or any finding by the Sec-
retary of Labor under subsection (a)(1)(B)
shall preclude any right of action arising out
of the same facts between the parties under
any Federal or State court or administrative
proceeding, unless specifically provided oth-
erwise in the settlement agreement.

‘‘(d) DISCRIMINATION PROHIBITED.—

‘(1) IN GENERAL.—It is a violation of this
subsection for any person who has filed an
application under section 218(a), to intimi-
date, threaten, restrain, coerce, blacklist,
discharge, or in any other manner discrimi-
nate against an employee (which term, for
purposes of this subsection, includes a
former employee and an applicant for em-
ployment) because the employee has dis-
closed information to the employer, or to
any other person, that the employee reason-
ably believes evidences a violation of section
218 or 218A or any rule or regulation per-
taining to section 218 or 218A, or because the
employee cooperates or seeks to cooperate in
an investigation or other proceeding con-
cerning the employer’s compliance with the
requirements of section 218 or 218A or any
rule or regulation pertaining to either of
such sections.

¢“(2) DISCRIMINATION AGAINST H-2A WORK-
ERS.—It is a violation of this subsection for
any person who has filed an application
under section 218(a), to intimidate, threaten,
restrain, coerce, blacklist, discharge, or in
any manner discriminate against an H-2A
employee because such worker has, with just
cause, filed a complaint with the Secretary
of Labor regarding a denial of the rights enu-
merated and enforceable under subsection (b)
or instituted, or caused to be instituted, a
private right of action under subsection (c)
regarding the denial of the rights enumer-
ated under subsection (b), or has testified or
is about to testify in any court proceeding
brought under subsection (c).

‘‘(e) AUTHORIZATION TO SEEK OTHER APPRO-
PRIATE EMPLOYMENT.—The Secretary of
Labor and the Secretary shall establish a
process under which an H-2A worker who
files a complaint regarding a violation of
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subsection (d) and is otherwise eligible to re-
main and work in the United States may be
allowed to seek other appropriate employ-
ment in the United States for a period not to
exceed the maximum period of stay author-
ized for such nonimmigrant classification.

“(f) ROLE OF ASSOCIATIONS.—

‘(1) VIOLATION BY A MEMBER OF AN ASSOCIA-
TION.—An employer on whose behalf an ap-
plication is filed by an association acting as
its agent is fully responsible for such appli-
cation, and for complying with the terms
and conditions of sections 218 and 218A, as
though the employer had filed the applica-
tion itself. If such an employer is deter-
mined, under this section, to have com-
mitted a violation, the penalty for such vio-
lation shall apply only to that member of
the association unless the Secretary of
Labor determines that the association or
other member participated in, had knowl-
edge, or reason to know, of the violation, in
which case the penalty shall be invoked
against the association or other association
member as well.

¢“(2) VIOLATIONS BY AN ASSOCIATION ACTING
AS AN EMPLOYER.—If an association filing an
application as a sole or joint employer is de-
termined to have committed a violation
under this section, the penalty for such vio-
lation shall apply only to the association un-
less the Secretary of Labor determines that
an association member or members partici-
pated in or had knowledge, or reason to
know of the violation, in which case the pen-
alty shall be invoked against the association
member or members as well.

“DEFINITIONS

‘““SEC. 218D. For purposes of sections 218
through 218D:

‘(1) AGRICULTURAL EMPLOYMENT.—The
term ‘agricultural employment’ means any
service or activity that is considered to be
agricultural under section 3(f) of the Fair
Labor Standards Act of 1938 (29 U.S.C. 203(f))
or agricultural labor under section 3121(g) of
the Internal Revenue Code of 1986 (26 U.S.C.
3121(g)). For purposes of this paragraph, agri-
cultural employment includes employment
under section 101(a)(15)(H)(ii)(a).

‘“(2) BONA FIDE UNION.—The term ‘bona fide
union’ means any organization in which em-
ployees participate and which exists for the
purpose of dealing with employers con-
cerning grievances, labor disputes, wages,
rates of pay, hours of employment, or other
terms and conditions of work for agricul-
tural employees. Such term does not include
an organization formed, created, adminis-
tered, supported, dominated, financed, or
controlled by an employer or employer asso-
ciation or its agents or representatives.

‘(3) DISPLACE.—The term ‘displace’, in the
case of an application with respect to 1 or
more H-2A workers by an employer, means
laying off a United States worker from a job
for which the H-2A worker or workers is or
are sought.

‘“(4) ELIGIBLE.—The term ‘eligible’, when
used with respect to an individual, means an
individual who is not an unauthorized alien
(as defined in section 274A(h)(3)).

‘() EMPLOYER.—The term ‘employer’
means any person or entity, including any
farm labor contractor and any agricultural
association, that employs workers in agri-
cultural employment.

‘(6) H-2A EMPLOYER.—The term ‘H-2A em-
ployer’ means an employer who seeks to hire
1 or more nonimmigrant aliens described in
section 101(a)(15)(H)(i)(a).

“(7) H-2A WORKER.—The term ‘H-2A work-
er’ means a nonimmigrant described in sec-
tion 101(a)(15)(H)({di)(a).

‘(8) JOB OPPORTUNITY.—The term ‘job op-
portunity’ means a job opening for tem-
porary full-time employment at a place in
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the United States to which United States
workers can be referred.

“(9) LAYS OFF.—

““(A) IN GENERAL.—The term ‘lays off’, with
respect to a worker—

‘(i) means to cause the worker’s loss of
employment, other than through a discharge
for inadequate performance, violation of
workplace rules, cause, voluntary departure,
voluntary retirement, contract impossibility
(as described in section 218A(b)(4)(D)), or
temporary layoffs due to weather, markets,
or other temporary conditions; but

‘“(ii) does not include any situation in
which the worker is offered, as an alter-
native to such loss of employment, a similar
employment opportunity with the same em-
ployer (or, in the case of a placement of a
worker with another employer under section
218(b)(2)(E), with either employer described
in such section) at equivalent or higher com-
pensation and benefits than the position
from which the employee was discharged, re-
gardless of whether or not the employee ac-
cepts the offer.

“(B) STATUTORY CONSTRUCTION.—Nothing
in this paragraph is intended to limit an em-
ployee’s rights under a collective bargaining
agreement or other employment contract.

‘(10) REGULATORY DROUGHT.—The term
‘regulatory drought’ means a decision subse-
quent to the filing of the application under
section 218 by an entity not under the con-
trol of the employer making such filing
which restricts the employer’s access to
water for irrigation purposes and reduces or
limits the employer’s ability to produce an
agricultural commodity, thereby reducing
the need for labor.

‘“(11) SEASONAL.—Labor is performed on a
‘seasonal’ basis if—

‘“(A) ordinarily, it pertains to or is of the
kind exclusively performed at certain sea-
sons or periods of the year; and

‘“(B) from its nature, it may not be contin-
uous or carried on throughout the year.

‘“(12) SECRETARY.—The term ‘Secretary’
means the Secretary of Homeland Security.

‘“(13) TEMPORARY.—A worker is employed
on a ‘temporary’ basis where the employ-
ment is intended not to exceed 10 months.

‘(14) UNITED STATES WORKER.—The term
‘United States worker’ means any worker,
whether a United States citizen or national,
a lawfully admitted permanent resident
alien, or any other alien, who is authorized
to work in the job opportunity within the
United States, except an alien admitted or
otherwise provided status under section
101(a)(15)(H){i)(a).”.

(b) TABLE OF CONTENTS.—The table of con-
tents of the Immigration and Nationality
Act (8 U.S.C. 1101 et seq.) is amended by
striking the item relating to section 218 and
inserting the following:

‘‘Sec. 218. H-2A employer applications.

‘‘Sec. 218A. H-2A employment requirements.

‘“Sec. 218B. Procedure for admission and ex-
tension of stay of H-2A work-
ers.

‘“‘Sec. 218C. Worker protections and labor
standards enforcement.

““Sec. 218D. Definitions.”.

Subtitle C—Miscellaneous Provisions

31. DETERMINATION AND USE OF USER
o FEES.

(a) SCHEDULE OF FEES.—The Secretary
shall establish and periodically adjust a
schedule of fees for the employment of aliens
under this title and the amendments made
by this title, and a collection process for
such fees from employers participating in
the program provided under this Act. Such
fees shall be the only fees chargeable to em-
ployers for services provided under this Act.

(b) DETERMINATION OF SCHEDULE.—

(1) IN GENERAL.—The schedule under sub-
section (a) shall reflect a fee rate based on
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the number of job opportunities indicated in
the employer’s application under section 218
of the Immigration and Nationality Act, as
added by section 21 of this Act, and suffi-
cient to provide for the direct costs of pro-
viding services related to an employer’s au-
thorization to employ eligible aliens pursu-
ant to this Act, to include the certification
of eligible employers, the issuance of docu-
mentation, and the admission of eligible
aliens.

(2) PROCEDURE.—

(A) IN GENERAL.—In establishing and ad-
justing such a schedule, the Secretary shall
comply with Federal cost accounting and fee
setting standards.

(B) PUBLICATION AND COMMENT.—The Sec-
retary shall publish in the Federal Register
an initial fee schedule and associated collec-
tion process and the cost data or estimates
upon which such fee schedule is based, and
any subsequent amendments thereto, pursu-
ant to which public comment shall be sought
and a final rule issued.

(c) USE OF PROCEEDS.—Notwithstanding
any other provision of law, all proceeds re-
sulting from the payment of the alien em-
ployment user fees shall be available with-
out further appropriation and shall remain
available without fiscal year limitation to
reimburse the Secretary, the Secretary of
State, and the Secretary of Labor for the
costs of carrying out sections 218 and 218B of
the Immigration and Nationality Act, as
added by section 21 of this Act, and the
provisions of this Act.

SEC. 32. REGULATIONS.

(a) REGULATIONS OF THE SECRETARY.—The
Secretary shall consult with the Secretary of
Labor and the Secretary of Agriculture on
all regulations to implement the duties of
the Secretary under this title and the
amendments made by this title.

(b) REGULATIONS OF THE SECRETARY OF
STATE.—The Secretary of State shall consult
with the Secretary, the Secretary of Labor,
and the Secretary of Agriculture on all regu-
lations to implement the duties of the Sec-
retary of State under this title and the
amendments made by this title.

(¢) REGULATIONS OF THE SECRETARY OF
LABOR.—The Secretary of Labor shall con-
sult with the Secretary of Agriculture and
the Secretary on all regulations to imple-
ment the duties of the Secretary of Labor
under this title and the amendments made
by this title.

(d) DEADLINE FOR ISSUANCE OF REGULA-
TIONS.—AIll regulations to implement the du-
ties of the Secretary, the Secretary of State,
and the Secretary of Labor created under
sections 218, 218A, 218B, and 218C of the Im-
migration and Nationality Act, as added by
section 21 of this Act, shall take effect on
the effective date of section 21 and shall be
issued not later than 1 year after the date of
enactment of this Act.

SEC. 33. RELIGIOUS ORGANIZATIONS.

Section 274(a)(1) of the Immigration and
Nationality Act (8 U.S.C. 1324(a)(1)) is
amended by adding at the end the following:

“(C) It is not a violation of clauses (ii),
(iii), or (iv) of subparagraph (A) for a reli-
gious denomination described in section
101(a)(27)(C)(i) or an affiliated religious orga-
nization described in section
101(a)(27)(C)(ii)(III), or their agents or offi-
cers, to encourage, invite, call, allow, or en-
able an alien who is present in the United
States in violation of law to carry on the vo-
cation described in section 101(a)(27)(C)(ii)(I),
as a volunteer who is not compensated as an
employee, notwithstanding the provision of
room, board, travel, and other basic living
expenses.”.

SEC. 34. EFFECTIVE DATE.

(a) IN GENERAL.—Except as otherwise pro-

vided, sections 21 and _ 31 shall take effect
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1 year after the date of enactment of this
Act.

(b) REPORT.—Not later than 180 days after
the date of enactment of this Act, the Sec-
retary shall prepare and submit to the appro-
priate committees of Congress a report that
describes the measures being taken and the
progress made in implementing this title.

SA 1179. Mr. INOUYE submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 70, after line 24, insert the fol-
lowing:

VULNERABILITY AND RISK ASSESSMENT

For necessary expenses of the Transpor-
tation Security Administration in working
with the Department of Transportation and
other appropriate agencies, to complete a
vulnerability and risk assessment of pas-
senger and freight rail transportation.

On page 77, line 18, strike ¢$2,694,300,000
and insert *‘$2,959,300,000"".

On page 79, between lines 22 and 23, insert
the following:

(7) $265,000,000 for rail security grants, of
which—

(A) $185,000,000 shall be for grants to rail-
roads, hazardous materials shippers, rail car
owners, universities, State and local govern-
ments, and Amtrak for activities to prevent
or respond to acts of terrorism, sabotage, or
other intercity passenger rail and freight
rail security threats;

(B) $40,000,000 shall be for grants to Amtrak
to make fire and life-safety improvements to
Amtrak tunnels on the Northeast Corridor in
New York, NY, Baltimore, MD, and Wash-
ington, DC; and

(C) $35,000,000 shall be for research and de-
velopment to improve freight and intercity
passenger rail security.

SA 1180. Mr. KENNEDY (for himself
and Mr. McCAIN) submitted an amend-
ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing:

DIVISION

—BORDER SECURITY AND

IMMIGRATION

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This division may be
cited as the ‘‘Secure America and Orderly
Immigration Act’.

(b) TABLE OF CONTENTS.—The table of con-
tents for this division is as follows:
Sec. 1. Short title; table of contents.
Sec. 2. Findings.

TITLE I—BORDER SECURITY

Sec. 101. Definitions.

Subtitle A—Border Security Strategic
Planning
Sec. 111. National Strategy for Border Secu-
rity.
Sec. 112. Reports to Congress.
Sec. 113. Authorization of appropriations.
Subtitle B—Border Infrastructure, Tech-
nology Integration, and Security Enhance-
ment
Sec. 121. Border security coordination plan.
Sec. 122. Border security advisory com-
mittee.
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Sec. 123. Programs on the use of tech-
nologies for border security.
124. Combating human smuggling.
125. Savings clause.
Subtitle C—International Border

Enforcement

131. North American Security Initia-
tive.

132. Information sharing agreements.

133. Improving the security of Mexico’s
southern border.

TITLE II—STATE CRIMINAL ALIEN
ASSISTANCE

Sec. 201. State criminal alien assistance pro-
gram authorization of appro-
priations.

Sec. 202. Reimbursement of States for indi-
rect costs relating to the incar-
ceration of illegal aliens.

Sec. 203. Reimbursement of States for pre-
conviction costs relating to the
incarceration of illegal aliens.

TITLE IIT—ESSENTIAL WORKER VISA
PROGRAM

Essential workers.

Admission of essential workers.

Employer obligations.

Protection for workers.

Market-based numerical

tions.

Adjustment to lawful permanent

resident status.

Essential Worker

Task Force.

Willing worker-willing employer

electronic job registry.

Authorization of appropriations.

TITLE IV—ENFORCEMENT

Document and visa requirements.

Employment Eligibility Confirma-

tion System.

Improved entry and exit data sys-

tem.

Department of labor investigative

authorities.

Protection of employment rights.

Increased fines for prohibited be-

havior.

TITLE V—PROMOTING CIRCULAR

MIGRATION PATTERNS

501. Labor migration facilitation pro-
grams.

502. Bilateral efforts with Mexico to re-
duce migration pressures and
costs.

TITLE VI—FAMILY UNITY AND BACKLOG

REDUCTION

Elimination of existing backlogs.

Country limits.

Allocation of immigrant visas.

Relief for children and widows.

Amending the affidavit of support

requirements.

Sec. 606. Discretionary authority.

Sec. 607. Family unity.

TITLE VII—H095B NONIMMIGRANTS

Sec. 701. H095B nonimmigrants.

Sec. 702. Adjustment of status for H095B

nonimmigrants.

Aliens not subject to direct numer-

ical limitations.

Sec. 704. Employer protections.

Sec. 705. Authorization of appropriations.

TITLE VIII—PROTECTION AGAINST
IMMIGRATION FRAUD

801. Right to qualified representation.

802. Protection of witness testimony.

TITLE IX—CIVICS INTEGRATION

901. Funding for the Office of Citizen-
ship.

902. Civics integration grant program.

TITLE X—PROMOTING ACCESS TO
HEALTH CARE

Sec. 1001. Federal reimbursement of emer-
gency health services furnished
to undocumented aliens.

Sec.
Sec.

Sec.

Sec.
Sec.

301.
302.
303.
304.
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Sec.
Sec.
Sec.
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Sec. 306.
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Sec. 1002. Prohibition against offset of cer-
tain Medicare and Medicaid
payments.

1003. Prohibition against discrimina-
tion against aliens on the basis
of employment in hospital-
based versus nonhospital-based
sites.

1004. Binational public health infra-
structure and health insurance.

TITLE XI—MISCELLANEOUS
1101. Submission to Congress of infor-

mation regarding H095A non-
immigrants.

H095 nonimmigrant petitioner ac-

count.

Anti-discrimination protections.

Women and children at risk of

harm.

Sec. 1105. Expansion of S visa.

Sec. 1106. Volunteers.

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) The Government of the United States
has an obligation to its citizens to secure its
borders and ensure the rule of law in its com-
munities.

(2) The Government of the United States
must strengthen international border secu-
rity efforts by dedicating adequate and sig-
nificant resources for technology, personnel,
and training for border region enforcement.

(3) Federal immigration policies must ad-
here to the United States tradition as a na-
tion of immigrants and reaffirm this Na-
tion’s commitment to family unity, eco-
nomic opportunity, and humane treatment.

(4) Immigrants have contributed signifi-
cantly to the strength and economic pros-
perity of the United States and action must
be taken to ensure their fair treatment by
employers and protection against fraud and
abuse.

(5) Current immigration laws and the en-
forcement of such laws are ineffective and do
not serve the people of the United States,
the national security interests of the United
States, or the economic prosperity of the
United States.

(6) The United States cannot effectively
carry out its national security policies un-
less the United States identifies undocu-
mented immigrants and encourages them to
come forward and participate legally in the
economy of the United States.

(7) Illegal immigration fosters other illegal
activity, including human smuggling, traf-
ficking, and document fraud, all of which un-
dermine the national security interests of
the United States.

(8) Illegal immigration burdens States and
local communities with hundreds of millions
of dollars in uncompensated expenses for law
enforcement, health care, and other essential
services.

(9) Illegal immigration creates an
underclass of workers who are vulnerable to
fraud and exploitation.

(10) Fixing the broken immigration system
requires a comprehensive approach that pro-
vides for adequate legal channels for immi-
gration and strong enforcement of immigra-
tion laws which will serve the economic, so-
cial, and security interests of the United
States.

(11) Foreign governments, particularly
those that share an international border
with the United States, must play a critical
role in securing international borders and
deterring illegal entry of foreign nationals
into the United States.

(12) Federal immigration policy should fos-
ter economic growth by allowing willing
workers to be matched with willing employ-
ers when no United States worker is avail-
able to take a job.

(13) Immigration reform is a key compo-
nent to achieving effective enforcement and
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Sec.
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will allow for the best use of security and en-
forcement resources to be focused on the
greatest risks.

(14) Comprehensive immigration reform
and strong enforcement of immigration laws
will encourage legal immigration, deter ille-
gal immigration, and promote the economic
and national security interests of the United
States.

TITLE I—BORDER SECURITY
SEC. 101. DEFINITIONS.

In this title:

(1) APPROPRIATE CONGRESSIONAL COMMIT-
TEES.—The term ‘‘appropriate congressional
committees’” means—

(A) the Committee on Homeland Security
and Governmental Affairs of the Senate;

(B) the Committee on the Judiciary of the
Senate;

(C) the Committee on Homeland Security
of the House of Representatives; and

(D) the Committee on the Judiciary of the
House of Representatives.

(2) INTERNATIONAL BORDER OF THE UNITED
STATES.—The term ‘‘international border of
the United States’” means the international
border between the United States and Can-
ada and the international border between the
United States and Mexico, including points
of entry along such international borders.

(3) SECRETARY.—Except as otherwise pro-
vided, the term ‘‘Secretary’ means the Sec-
retary of Homeland Security.

(4) SECURITY PLAN.—The term ‘‘security
plan’” means a security plan developed as
part of the National Strategy for Border Se-
curity set forth under section 111(a) for the
Border Patrol and the field offices of the Bu-
reau of Customs and Border Protection of
the Department of Homeland Security that
has responsibility for the security of any
portion of the international border of the
United States.

Subtitle A—Border Security Strategic
Planning
SEC. 111. NATIONAL STRATEGY FOR BORDER SE-
CURITY.

(a) IN GENERAL.—In conjunction with stra-
tegic homeland security planning efforts, the
Secretary shall develop, implement, and up-
date, as needed, a National Strategy for Bor-
der Security that includes a security plan for
the Border Patrol and the field offices of the
Bureau of Customs and Border Protection of
the Department of Homeland Security that
has responsibility for the security of any
portion of the international border of the
United States.

(b) CONTENTS.—The National Strategy for
Border Security shall include—

(1) the identification and evaluation of the
points of entry and all portions of the inter-
national border of the United States that, in
the interests of national security and en-
forcement, must be protected from illegal
transit;

(2) a description of the most appropriate,
practical, and cost-effective means of defend-
ing the international border of the United
States against threats to security and illegal
transit, including intelligence capacities,
technology, equipment, personnel, and train-
ing needed to address security
vulnerabilities within the United States for
the Border Patrol and the field offices of the
Bureau of Customs and Border Protection
that have responsibility for any portion of
the international border of the TUnited
States;

(3) risk-based priorities for assuring border
security and realistic deadlines for address-
ing security and enforcement needs identi-
fied in paragraphs (1) and (2);

(4) a strategic plan that sets out agreed
upon roles and missions of Federal, State, re-
gional, local, and tribal authorities, includ-
ing appropriate coordination among such au-
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thorities, to enable security enforcement and
border lands management to be carried out
in an efficient and effective manner;

(b) a prioritization of research and develop-
ment objectives to enhance the security of
the international border of the United States
and enforcement needs to promote such secu-
rity consistent with the provisions of sub-
title B;

(6) an update of the 2001 Port of Entry In-
frastructure Assessment Study conducted by
the United States Customs Service, in con-
sultation with the General Services Adminis-
tration;

(7) strategic interior enforcement coordi-
nation plans with personnel of Immigration
and Customs Enforcement;

(8) strategic enforcement coordination
plans with overseas personnel of the Depart-
ment of Homeland Security and the Depart-
ment of State to end human smuggling and
trafficking activities;

(9) any other infrastructure or security
plan or report that the Secretary determines
appropriate for inclusion;

(10) the identification of low-risk travelers
and how such identification would facilitate
cross-border travel; and

(11) ways to ensure that the trade and com-
merce of the United States is not diminished
by efforts, activities, and programs aimed at
securing the homeland.

(c) PRIORITY OF NATIONAL STRATEGY.—The
National Strategy for Border Security shall
be the governing document for Federal secu-
rity and enforcement efforts related to se-
curing the international border of the United
States.

SEC. 112. REPORTS TO CONGRESS.

(a) NATIONAL STRATEGY.—

(1) INITIAL SUBMISSION.—Not later than 1
yvear after the date of enactment of this Act,
the Secretary shall submit the National
Strategy for Border Security, including each
security plan, to the appropriate congres-
sional committees. Such plans shall include
estimated costs of implementation and
training from a fiscal and personnel perspec-
tive and a cost-benefit analysis of any tech-
nological security implementations.

(2) SUBSEQUENT SUBMISSIONS.—After the
submission required under paragraph (1), the
Secretary shall submit to the appropriate
congressional committees any revisions to
the National Strategy for Border Security,
including any revisions to a security plan,
not less frequently than April 1 of each odd-
numbered year. The plan shall include esti-
mated costs for implementation and training
and a cost-benefit analysis of technological
security implementations that take place
during the time frame under evaluation.

(b) PERIODIC PROGRESS REPORTS.—

(1) REQUIREMENT FOR REPORT.—Each year,
in conjunction with the submission of the
budget to Congress under section 1105(a) of
title 31, United States Code, the Secretary
shall submit to the appropriate congres-
sional committees an assessment of the
progress made on implementing the National
Strategy for Border Security, including each
security plan.

(2) CONTENT.—Each progress report sub-
mitted under this subsection shall include
any recommendations for improving and im-
plementing the National Strategy for Border
Security, including any recommendations
for improving and implementing a security
plan.

(¢) CLASSIFIED MATERIAL.—

(1) IN GENERAL.—Any material included in
the National Strategy for Border Security,
including each security plan, that includes
information that is properly classified under
criteria established by Executive order shall
be submitted to the appropriate congres-
sional committees in a classified form.
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(2) UNCLASSIFIED VERSION.—AS appropriate,
an unclassified version of the material de-
scribed in paragraph (1) shall be provided to
the appropriate congressional committees.
SEC. 113. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Secretary such sums as may be nec-
essary to carry out this subtitle for each of
the 5 fiscal years beginning with the fiscal
year after the fiscal year in which this Act
was enacted.

Subtitle B—Border Infrastructure, Tech-
nology Integration, and Security Enhance-
ment

SEC. 121. BORDER SECURITY COORDINATION

PLAN.

(a) IN GENERAL.—The Secretary shall co-
ordinate with Federal, State, local, and trib-
al authorities on law enforcement, emer-
gency response, and security-related respon-
sibilities with regard to the international
border of the United States to develop and
implement a plan to ensure that the security
of such international border is not com-
promised—

(1) when the jurisdiction for providing such
security changes from one such authority to
another such authority;

(2) in areas where such jurisdiction is
shared by more than one such authority; or

(3) by one such authority relinquishing
such jurisdiction to another such authority
pursuant to a memorandum of under-
standing.

(b) ELEMENTS OF PLAN.—In developing the
plan, the Secretary shall consider methods
to—

(1) coordinate emergency responses;

(2) improve data-sharing, communications,
and technology among the appropriate agen-
cies;

(3) promote research and development re-
lating to the activities described in para-
graphs (1) and (2); and

(4) combine personnel and resource assets
when practicable.

(c) REPORT.—Not later than 1 year after
implementing the plan developed under sub-
section (a), the Secretary shall transmit a
report to the appropriate congressional com-
mittees on the development and implemen-
tation of such plan.

SEC. 122. BORDER SECURITY ADVISORY COM-

MITTEE.

(a) ESTABLISHMENT.—The Secretary is au-
thorized to establish a Border Security Advi-
sory Committee (referred to in this section
as the ‘“‘Advisory Committee’’) to provide ad-
vice and recommendations to the Secretary
on border security and enforcement issues.

(b) COMPOSITION.—

(1) IN GENERAL.—The members of the Advi-
sory Committee shall be appointed by the
Secretary and shall include representatives
of—

(A) States that are adjacent to the inter-
national border of the United States;

(B) local law enforcement agencies; com-
munity officials, and tribal authorities of
such States; and

(C) other interested parties.

(2) MEMBERSHIP.—The Advisory Committee
shall be comprised of members who represent
a broad cross section of perspectives.

SEC. 123. PROGRAMS ON THE USE OF TECH-

NOLOGIES FOR BORDER SECURITY.

(a) AERIAL SURVEILLANCE TECHNOLOGIES
PROGRAM.—

(1) IN GENERAL.—In conjunction with the
border surveillance plan developed under sec-
tion 5201 of the Intelligence Reform and Ter-
rorism Prevention Act of 2004 (Public Law
10809458), the Secretary, not later than 60
days after the date of enactment of this Act,
shall develop and implement a program to
fully integrate aerial surveillance tech-
nologies to enhance the border security of
the United States.
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(2) ASSESSMENT AND CONSULTATION RE-
QUIREMENTS.—In developing the program
under this subsection, the Secretary shall—

(A) consider current and proposed aerial
surveillance technologies;

(B) assess the feasibility and advisability
of utilizing such technologies to address bor-
der threats, including an assessment of the
technologies considered best suited to ad-
dress respective threats;

(C) consult with the Secretary of Defense
regarding any technologies or equipment,
which the Secretary may deploy along the
international border of the United States;
and

(D) consult with the Administrator of the
Federal Aviation Administration regarding
safety, airspace coordination and regulation,
and any other issues necessary for imple-
mentation of the program.

(3) ADDITIONAL REQUIREMENTS.—

(A) IN GENERAL.—The program developed
under this subsection shall include the utili-
zation of a variety of aerial surveillance
technologies in a variety of topographies and
areas, including populated and unpopulated
areas located on or near the international
border of the United States, in order to
evaluate, for a range of circumstances—

(i) the significance of previous experiences
with such technologies in border security or
critical infrastructure protection;

(ii) the cost and effectiveness of various
technologies for border security, including
varying levels of technical complexity; and

(iii) liability, safety, and privacy concerns
relating to the utilization of such tech-
nologies for border security.

(B) USE OF UNMANNED AERIAL VEHICLES.—
The aerial surveillance technologies utilized
in the program shall include unmanned aer-
ial vehicles.

(4) CONTINUED USE OF AERIAL SURVEILLANCE
TECHNOLOGIES.—The Secretary may continue
the operation of aerial surveillance tech-
nologies while assessing the effectiveness of
their utilization and until such time the Sec-
retary determines appropriate.

(5) REPORT.—

(A) REQUIREMENT.—Not later than 1 year
after implementing the program under this
subsection, the Secretary shall submit a re-
port on such program to the appropriate con-
gressional committees.

(B) CONTENT.—The Secretary shall include
in the report required by subparagraph (A) a
description of the program together with
such recommendations as the Secretary
finds appropriate for enhancing the program.

(b) DEMONSTRATION PROGRAMS.—The Sec-
retary is authorized, as part of the develop-
ment and implementation of the National
Strategy for Border Security, to establish
and carry out demonstration programs to
strengthen communication, information
sharing, technology, security, intelligence
benefits, and enforcement activities that
will protect the international border of the
United States without diminishing inter-
national trade and commerce.

(¢) INSERT CONTINUED USE OF
GROUND SURVEILLANCE TECH-
NOLOGIES.—

SEC. 124. COMBATING HUMAN SMUGGLING.

(a) REQUIREMENT FOR PLAN.—The Sec-
retary shall develop and implement a plan to
improve coordination between the Bureau of
Immigration and Customs Enforcement and
the Bureau of Customs and Border Protec-
tion of the Department of Homeland Secu-
rity and any other Federal, State, local, or
tribal authorities, as determined appropriate
by the Secretary, to improve coordination
efforts to combat human smuggling.

(b) CONTENT.—In developing the plan re-
quired by subsection (a), the Secretary shall
consider—
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(1) the interoperability of databases uti-
lized to prevent human smuggling;

(2) adequate and effective personnel train-
ing;

(3) methods and programs to effectively
target networks that engage in such smug-
gling;

(4) effective utilization of—

(A) visas for victims of trafficking and
other crimes; and

(B) investigatory techniques, equipment,
and procedures that prevent, detect, and
prosecute international money laundering
and other operations that are utilized in
smuggling;

(5) joint measures, with the Secretary of
State, to enhance intelligence sharing and
cooperation with foreign governments whose
citizens are preyed on by human smugglers;
and

(6) other measures that the Secretary con-
siders appropriate to combating human
smuggling.

(¢c) REPORT.—Not later than 1 year after
implementing the plan described in sub-
section (a), the Secretary shall submit to
Congress a report on such plan, including
any recommendations for legislative action
to improve efforts to combating human
smuggling.

SEC. 125. SAVINGS CLAUSE.

Nothing in this subtitle or subtitle A may
be construed to provide to any State or local
entity any additional authority to enforce
Federal immigration laws.

Subtitle C—International Border
Enforcement
SEC. 131. NORTH AMERICAN SECURITY INITIA-
TIVE.

(a) IN GENERAL.—The Secretary of State
shall enhance the mutual security and safety
of the United States, Canada, and Mexico by
providing a framework for better manage-
ment, communication, and coordination be-
tween the Governments of North America.

(b) RESPONSIBILITIES.—In implementing
the provisions of this subtitle, the Secretary
of State shall carry out all of the activities
described in this subtitle.

SEC. 132. INFORMATION SHARING AGREEMENTS.

The Secretary of State, in coordination
with the Secretary of Homeland Security
and the Government of Mexico, is authorized
to negotiate an agreement with Mexico to—

(1) cooperate in the screening of third-
country nationals using Mexico as a transit
corridor for entry into the United States;
and

(2) provide technical assistance to support
stronger immigration control at the border
with Mexico.

SEC. 133. IMPROVING THE SECURITY OF MEXI-
CO’S SOUTHERN BORDER.

(a) TECHNICAL ASSISTANCE.—The Secretary
of State, in coordination with the Secretary
of Homeland Security, the Canadian Depart-
ment of Foreign Affairs, and the Government
of Mexico, shall establish a program to—

(1) assess the specific needs of the govern-
ments of Central American countries in
maintaining the security of the borders of
such countries;

(2) use the assessment made under para-
graph (1) to determine the financial and
technical support needed by the governments
of Central American countries from Canada,
Mexico, and the United States to meet such
needs;

(3) provide technical assistance to the gov-
ernments of Central American countries to
secure issuance of passports and travel docu-
ments by such countries; and

(4) encourage the governments of Central
American countries to—

(A) control alien smuggling and traf-
ficking;

(B) prevent the use and manufacture of
fraudulent travel documents; and
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(C) share relevant information with Mex-
ico, Canada, and the United States.

(b) IMMIGRATION.—The Secretary of Home-
land Security, in consultation with the Sec-
retary of State and appropriate officials of
the governments of Central American coun-
tries shall provide robust law enforcement
assistance to such governments that specifi-
cally addresses migratory issues to increase
the ability of such governments to dismantle
human smuggling organizations and gain
tighter control over the border.

(c) BORDER SECURITY BETWEEN MEXICO AND
GUATEMALA OR BELIZE.—The Secretary of
State, in consultation with the Secretary of
Homeland Security, the Government of Mex-
ico, and appropriate officials of the Govern-
ments of Guatemala, Belize, and neighboring
contiguous countries, shall establish a pro-
gram to provide needed equipment, technical
assistance, and vehicles to manage, regulate,
and patrol the international border between
Mexico and Guatemala and between Mexico
and Belize.

(d) TRACKING CENTRAL AMERICAN GANGS.—
The Secretary of State, in coordination with
the Secretary of Homeland Security, the Di-
rector of the Federal Bureau of Investiga-
tion, the Government of Mexico, and appro-
priate officials of the governments of Central
American countries, shall—

(1) assess the direct and indirect impact on
the United States and Central America on
deporting violent criminal aliens;

(2) establish a program and database to
track Central American gang activities, fo-
cusing on the identification of returning
criminal deportees;

(3) devise an agreed-upon mechanism for
notification applied prior to deportation and
for support for reintegration of these deport-
ees; and

(4) devise an agreement to share all rel-
evant information with the appropriate
agencies of Mexico and other Central Amer-
ican countries.

TITLE II—STATE CRIMINAL ALIEN
ASSISTANCE

201. STATE CRIMINAL ALIEN ASSISTANCE

PROGRAM AUTHORIZATION OF AP-
PROPRIATIONS.

Section 241(i) of the Immigration and Na-
tionality Act (8 U.S.C. 1231(i)) is amended by
striking paragraphs (5) and (6) and inserting
the following:

‘() AUTHORIZATION OF APPROPRIATIONS.—

“‘(A) IN GENERAL.—There are authorized to
be appropriated to carry out this sub-
section—

‘(i) such sums as may be necessary for fis-
cal year 2005;

(i) $750,000,000 for fiscal year 2006;

¢‘(iii) $850,000,000 for fiscal year 2007; and

“‘(iv) $950,000,000 for each of the fiscal years
2008 through 2011.

‘“(B) LIMITATION ON USE OF FUNDS.—
Amounts appropriated pursuant to subpara-
graph (A) that are distributed to a State or
political subdivision of a State, including a
municipality, may be used only for correc-
tional purposes.”.

SEC. 202. REIMBURSEMENT OF STATES FOR INDI-
RECT COSTS RELATING TO THE IN-
CARCERATION OF ILLEGAL ALIENS.

Section 501 of the Immigration Reform and
Control Act of 1986 (8 U.S.C. 1365) is amend-
ed—

(1) in subsection (a)—

(A) by striking ‘‘for the costs’ and insert-
ing the following: ‘‘for—

‘(1) the costs”’; and

(B) by striking ‘‘such State.”” and inserting
the following: ‘‘such State; and

‘(2) the indirect costs related to the im-
prisonment described in paragraph (1).”’; and

(2) by striking subsections (¢) through (e)
and inserting the following:
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‘‘(c) MANNER OF ALLOTMENT OF REIMBURSE-
MENTS.—Reimbursements under this section
shall be allotted in a manner that gives spe-
cial consideration for any State that—

‘(1) shares a border with Mexico or Can-
ada; or

‘(2) includes within the State an area in
which a large number of undocumented
aliens reside relative to the general popu-
lation of that area.

‘‘(d) DEFINITIONS.—As used in this section:

‘(1) INDIRECT COSTS.—The term ‘indirect
costs’ includes—

““(A) court costs, county attorney costs, de-
tention costs, and criminal proceedings ex-
penditures that do not involve going to trial;

‘(B) indigent defense costs; and

¢(C) unsupervised probation costs.

‘“(2) STATE.—The term ‘State’ has the
meaning given such term in section 101(a)(36)
of the Immigration and Nationality Act.

‘‘(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated
$200,000,000 for each of the fiscal years 2005
through 2011 to carry out subsection (a)(2).”.
SEC. 203. REIMBURSEMENT OF STATES FOR PRE-

CONVICTION COSTS RELATING TO
THE INCARCERATION OF ILLEGAL
ALIENS.

Section 241(1)(3)(A) of the Immigration and
Nationality Act (8 U.S.C. 1231(i)(3)(a) is
amended by inserting ‘‘charged with or” be-
fore ‘“‘convicted.”

TITLE III—ESSENTIAL WORKER VISA
PROGRAM
SEC. 301. ESSENTIAL WORKERS.

Section 101(a)(15)(H) of the Immigration
and Nationality Act (8 U.S.C. 1101(a)(15)(H))
is amended—

(1) by striking ‘““(H) an alien (i)(b)”’ and in-
serting the following:

‘““(H) an alien—

(M)

(2) by striking ‘‘or (ii)(a)” and inserting
the following:

“(i(a)”;

(3) by striking ‘‘or (iii)”’ and inserting the
following:

¢(iii)”’; and

(4) by adding at the end the following:

““(v)(a) subject to section 218A, having resi-
dence in a foreign country, which the alien
has no intention of abandoning, who is com-
ing temporarily to the United States to ini-
tially perform labor or services (other than
those occupation classifications covered
under the provisions of clause (i)(b) or (ii)(a)
or subparagraph (L), (O), (P), or (R)); or.”.
SEC. 302. ADMISSION OF ESSENTIAL WORKERS.

(a) IN GENERAL.—Chapter 2 of title II of the
Immigration and Nationality Act (8 U.S.C.
1181 et seq.) is amended by inserting after
section 218 the following:

‘‘ADMISSION OF TEMPORARY H095A WORKERS

‘“SEC. 218A. (a) The Secretary of State may
grant a temporary visa to a nonimmigrant
described in section 101(a)(15)(H)(v)(a) who
demonstrates an intent to perform labor or
services in the United States (other than
those occupational classifications covered
under the provisions of clause (i)(b) or (ii)(a)
of section 101(a)(15)(H) or subparagraph (L),
(0), (P), or (R)) of section 101(a)(15).

‘“(b) REQUIREMENTS FOR ADMISSION.—In
order to be eligible for nonimmigrant status
under section 101(a)(15)(H)(v)(a), an alien
shall meet the following requirements:

(1) ELIGIBILITY TO WORK.—The alien shall
establish that the alien is capable of per-
forming the labor or services required for an
occupation under section 101(a)(15)(H)(v).

‘“(2) EVIDENCE OF EMPLOYMENT.—The alien’s
evidence of employment shall be provided
through the Employment Eligibility Con-
firmation System established under section
274E or in accordance with requirements
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issued by the Secretary of State, in consulta-
tion with the Secretary of Homeland Secu-
rity. In carrying out this paragraph, the Sec-
retary may consider evidence from employ-
ers, employer associations, and labor rep-
resentatives.

‘“(3) FEE.—The alien shall pay a $500 appli-
cation fee to apply for the visa in addition to
the cost of processing and adjudicating such
application. Nothing in this paragraph shall
be construed to affect consular procedures
for charging reciprocal fees.

‘“(4) MEDICAL EXAMINATION.—The alien
shall undergo a medical examination (includ-
ing a determination of immunization status)
at the alien’s expense, that conforms to gen-
erally accepted standards of medical prac-
tice.

‘‘(c) GROUNDS OF INADMISSIBILITY.—

‘(1) IN GENERAL.—In determining an alien’s
admissibility as a nonimmigrant under sec-
tion 101(a)(15)(H)(V)(a)—

‘“(A) paragraphs (b), (6) (except for subpara-
graph (E)), (7), (9), and (10)(B) of section
212(a) may be waived for conduct that oc-
curred before the date on which the Secure
America and Orderly Immigration Act was
introduced;

‘““(B) the Secretary of Homeland Security
may not waive—

(i) subparagraph (A), (B), (C), (E), (G), (H),
or (I) of section 212(a)(2) (relating to crimi-
nals);

‘(ii) section 212(a)(3) (relating to security
and related grounds); or

‘(iii) subparagraph (A) or (C) of section
212(a)(10) (relating to polygamists and child
abductors);

“(C) for conduct that occurred before the
date on which the Secure America and Or-
derly Immigration Act was introduced, the
Secretary of Homeland Security may waive
the application of any provision of section
212(a) not listed in subparagraph (B) on be-
half of an individual alien for humanitarian
purposes, to ensure family unity, or when
such waiver is otherwise in the public inter-
est; and

‘(D) nothing in this paragraph shall be
construed as affecting the authority of the
Secretary of Homeland Security to waive the
provisions of section 212(a).

‘“(2) WAIVER FINE.—An alien who is granted
a waiver under subparagraph (1) shall pay a
$1,500 fine upon approval of the alien’s visa
application.

“(3) APPLICABILITY OF OTHER PROVISIONS.—
Sections 240B(d) and 241(a)(5) shall not apply
to an alien who initially seeks admission as
a nonimmigrant under section
101(a)(15)(H)(V)(a).

‘(4) RENEWAL OF AUTHORIZED ADMISSION
AND SUBSEQUENT ADMISSIONS.—An alien seek-
ing renewal of authorized admission or sub-
sequent admission as a nonimmigrant under
section 101(a)(156)(H)(v)(a) shall establish that
the alien is not inadmissible under section
212(a).

¢“(d) PERIOD OF AUTHORIZED ADMISSION.—

‘(1) INITIAL PERIOD.—The initial period of
authorized admission as a nonimmigrant de-
scribed in section 101(a)(15)(H)(v)(a) shall be 3
years.

‘“(2) RENEWALS.—The alien may seek an ex-
tension of the period described in paragraph
(1) for 1 additional 3-year period.

¢(3) LOSS OF EMPLOYMENT.—

“(A) IN GENERAL.—Subject to subsection
(c), the period of authorized admission of a
nonimmigrant alien under section
101(a)(15)(H)(v)(a) shall terminate if the non-
immigrant is unemployed for 45 or more con-
secutive days.

“(B) RETURN TO FOREIGN RESIDENCE.—ANy
alien whose period of authorized admission
terminates under subparagraph (A) shall be
required to return to the country of the
alien’s nationality or last residence.
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‘“(C) PERIOD OF VISA VALIDITY.—Any alien,
whose period of authorized admission termi-
nates under subparagraph (A), who returns
to the country of the alien’s nationality or
last residence under subparagraph (B), may
reenter the United States on the basis of the
same visa to work for an employer, if the
alien has complied with the requirements of
subsection (b)(1).

““(4) VISITS OUTSIDE UNITED STATES.—

““(A) IN GENERAL.—Under regulations estab-
lished by the Secretary of Homeland Secu-
rity, a nonimmigrant alien under section
101(a)(15)(H)(V)(a)—

‘(i) may travel outside of the TUnited
States; and

‘“(ii) may be readmitted without having to
obtain a new visa if the period of authorized
admission has not expired.

‘(B) EFFECT ON PERIOD OF AUTHORIZED AD-
MISSION.—Time spent outside the United
States under subparagraph (A) shall not ex-
tend the period of authorized admission in
the United States.

‘‘(e) PORTABILITY.—A nonimmigrant alien
described in this section, who was previously
issued a visa or otherwise provided non-
immigrant status under section
101(a)(15)(H)(v)(a), may accept new employ-
ment with a subsequent employer.

¢“(f) WAIVER OF RIGHTS PROHIBITED.—A non-
immigrant alien described in section
101(a)(15)(H)(v)(a) may not be required to
waive any rights or protections under the
Secure America and Orderly Immigration
Act.

‘‘(g) CHANGE OF ADDRESS.—An alien having
nonimmigrant status described in section
101(a)(15)(H)(v)(a) shall comply by either
electronic or paper notification with the
change of address reporting requirements
under section 265.

““(h) BAR TO FUTURE VISAS FOR VIOLA-
TIONS.—

‘(1 IN GENERAL.—Any alien having the
nonimmigrant status described in section
101(a)(15)(H)(v)(a) shall not be eligible to
renew such nonimmigrant status if the alien
willfully violates any material term or con-
dition of such status.

‘“(2) WAIVER.—The alien may apply for a
waiver of the application of subparagraph (A)
for technical violations, inadvertent errors,
or violations for which the alien was not at
fault.

‘(1) COLLECTION OF FEES.—All fees col-
lected under this section shall be deposited
in the Treasury in accordance with section
286(w).”".

(b) CONFORMING AMENDMENT REGARDING
PRESUMPTION OF NONIMMIGRANT STATUS.—
Section 214(b) of the Immigration and Na-
tionality Act (8 U.S.C. 1184(b)) is amended by
inserting ‘“(H)(v)(a),” after “(H)(1),”.

(¢c) CLERICAL AMENDMENT.—The table of
contents for the Immigration and Nation-
ality Act (8 U.S.C. 1101 et seq.) is amended by
inserting after the item relating to section
218 the following:

‘‘Sec. 218A. Admission of temporary H095A
workers.”’.
SEC. 303. EMPLOYER OBLIGATIONS.

Employers employing a nonimmigrant de-
scribed in section 101(a)(15)(H)(v)(a) of the
Immigration and Nationality Act, as added
by section 301, shall comply with all applica-
ble Federal, State, and local laws, includ-
ing—

(1) laws affecting migrant and seasonal ag-
ricultural workers; and

(2) the requirements under section 274E of
such Act, as added by section 402.

SEC. 304. PROTECTION FOR WORKERS.

Section 218A of the Immigration and Na-
tionality Act, as added by section 302, is
amended by adding at the end the following:

““(h) APPLICATION OF LABOR AND OTHER
LAWS.—
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‘(1) DEFINITIONS.—As used in this sub-
section and in subsections (i) through (k):

“(A) EMPLOY; EMPLOYEE; EMPLOYER.—The
terms ‘employ’, ‘employee’, and ‘employer’
have the meanings given such terms in sec-
tion 3 of the Fair Labor Standards Act of
1938 (29 U.S.C. 203).

‘“(B) FOREIGN LABOR CONTRACTOR.—The
term ‘foreign labor contractor’ means any
person who for any compensation or other
valuable consideration paid or promised to
be paid, performs any foreign labor con-
tracting activity.

¢“(C) FOREIGN LABOR CONTRACTING ACTIV-
ITY.—The term ‘foreign labor contracting ac-
tivity’ means recruiting, soliciting, hiring,
employing, or furnishing, an individual who
resides outside of the United States for em-
ployment in the United States as a non-

immigrant alien described in section
101(a)(15)(H)(V)(a).
“4(2) COVERAGE.—Notwithstanding any

other provision of law—

““(A) a nonimmigrant alien described in
section 101(a)(15)(H)(v)(a) is prohibited from
being treated as an independent contractor;
and

‘“(B) no person may treat a nonimmigrant
alien described in section 101(a)(15)(H)(v)(a)
as an independent contractor.

‘“(3) APPLICABILITY OF LAWS.—A non-
immigrant alien described in section
101(a)(15)(H)(v)(a) shall not be denied any
right or any remedy under Federal, State, or
local labor or employment law that would be
applicable to a United States worker em-
ployed in a similar position with the em-
ployer because of the alien’s status as a non-
immigrant worker.

‘“(4) TAX RESPONSIBILITIES.—With respect
to each employed nonimmigrant alien de-
scribed in section 101(a)(15)(H)(v)(a), an em-
ployer shall comply with all applicable Fed-
eral, State, and local tax and revenue laws.

‘“(5) NONDISCRIMINATION IN EMPLOYMENT.—
An employer shall provide nonimmigrants
issued a visa under this section with the
same wages, benefits, and working condi-
tions that are provided by the employer to
United States workers similarly employed in
the same occupation and the same place of
employment.

¢“(6) NO REPLACEMENT OF STRIKING EMPLOY-
EES.—An employer may not hire a non-
immigrant alien described 1in section
101(a)(15)(H)(v)(a) as a replacement worker if
there is a strike or lockout in the course of
a labor dispute in the occupational classi-
fication at the place of employment.

“(7) WAIVER OF RIGHTS PROHIBITED.—A non-
immigrant alien described in section
101(a)(15)(H)(v)(a) may not be required to
waive any rights or protections under the
Secure America and Orderly Immigration
Act. Nothing under this provision shall be
construed to affect the interpretation of
other laws.

‘(8) NO THREATENING OF EMPLOYEES.—It
shall be a violation of this section for an em-
ployer who has filed a petition under section
203(b) to threaten the alien beneficiary of
such a petition with withdrawal of the appli-
cation, or to withdraw such a petition in re-
taliation for the beneficiary’s exercise of a
right protected by the Secure America and
Orderly Immigration Act.

*(9) WHISTLEBLOWER PROTECTION.—It shall
be unlawful for an employer or a labor con-
tractor of a nonimmigrant alien described in
section 101(a)(15)(H)(v)(a) to intimidate,
threaten, restrain, coerce, retaliate, dis-
charge, or in any other manner, discriminate
against an employee or former employee be-
cause the employee or former employee—

‘“(A) discloses information to the employer
or any other person that the employee or
former employee reasonably believes dem-

CONGRESSIONAL RECORD — SENATE

onstrates a violation of Secure America and
Orderly Immigration Act.

“(B) cooperates or seeks to cooperate in an
investigation or other proceeding concerning
compliance with the requirements of the Se-
cure America and Orderly Immigration Act.

‘(i) LABOR RECRUITERS.—

‘(1) IN GENERAL.—Each employer that en-
gages in foreign labor contracting activity
and each foreign labor contractor shall as-
certain and disclose to each such worker who
is recruited for employment the following in-
formation at the time of the worker’s re-
cruitment:

“‘(A) The place of employment.

‘(B) The compensation for the employ-
ment.

“(C) A description of employment activi-
ties.

‘(D) The period of employment.

‘‘(E) Any other employee benefit to be pro-
vided and any costs to be charged for each
benefit.

‘(F) Any travel or transportation expenses
to be assessed.

‘(&) The existence of any labor organizing
effort, strike, lockout, or other labor dispute
at the place of employment.

‘““(H) The existence of any arrangement
with any owner, employer, foreign con-
tractor, or its agent where such person re-
ceives a commission from the provision of
items or services to workers.

‘“(I) The extent to which workers will be
compensated through workers’ compensa-
tion, private insurance, or otherwise for in-
juries or death, including work related inju-
ries and death, during the period of employ-
ment and, if so, the name of the State work-
ers’ compensation insurance carrier or the
name of the policyholder of the private in-
surance, the name and the telephone number
of each person who must be notified of an in-
jury or death, and the time period within
which such notice must be given.

‘(J) Any education or training to be pro-
vided or required, including the nature and
cost of such training, who will pay such
costs, and whether the training is a condi-
tion of employment, continued employment,
or future employment.

“(K) A statement, in a form specified by
the Secretary of Labor, describing the pro-
tections of this Act for workers recruited
abroad.

“(2) FALSE OR MISLEADING INFORMATION.—
No foreign labor contractor or employer who
engages in foreign labor contracting activity
shall knowingly provide material false or
misleading information to any worker con-
cerning any matter required to be disclosed
in paragraph (1).

‘“(3) LANGUAGES.—The information re-
quired to be disclosed under paragraph (1)
shall be provided in writing in English or, as
necessary and reasonable, in the language of
the worker being recruited. The Department
of Labor shall make forms available in
English, Spanish, and other languages, as
necessary, which may be used in providing
workers with information required under
this section.

‘‘(4) FEES.—A person conducting a foreign
labor contracting activity shall not assess
any fee to a worker for such foreign labor
contracting activity.

‘“(5) TERMS.—No employer or foreign labor
contractor shall, without justification, vio-
late the terms of any agreement made by
that contractor or employer regarding em-
ployment under this program.

‘“(6) TRAVEL cosTs.—If the foreign labor
contractor or employer charges the em-
ployee for transportation such transpor-
tation costs shall be reasonable.

““(7) OTHER WORKER PROTECTIONS.—

‘“(A) NOTIFICATION.—Every 2 years, each
employer shall notify the Secretary of Labor
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of the identity of any foreign labor con-
tractor engaged by the employer in any for-
eign labor contractor activity for or on be-
half of the employer.

“(B) REGISTRATION OF FOREIGN LABOR CON-
TRACTORS.—

‘(i) IN GENERAL.—No person shall engage in
foreign labor recruiting activity unless such
person has a certificate of registration from
the Secretary of Labor specifying the activi-
ties that such person is authorized to per-
form. An employer who retains the services
of a foreign labor contractor shall only use
those foreign labor contractors who are reg-
istered under this subparagraph.

‘‘(ii) ISSUANCE.—The Secretary shall pro-
mulgate regulations to establish an efficient
electronic process for the investigation and
approval of an application for a certificate of
registration of foreign labor contractors not
later than 14 days after such application is
filed. Such process shall include require-
ments under paragraphs (1), (4), and (5) of
section 1812 of title 29, United States Code,
an expeditious means to update registrations
and renew certificates and any other require-
ments the Secretary may prescribe.

‘‘(iii) TERM.—Unless suspended or revoked,
a certificate under this subparagraph shall
be valid for 2 years.

“(iv) REFUSAL TO ISSUE; REVOCATION; SUS-
PENSION.—In accordance with regulations
promulgated by the Secretary of Labor, the
Secretary may refuse to issue or renew, or
may suspend or revoke, a certificate of reg-
istration under this subparagraph. The jus-
tification for such refusal, suspension, or
revocation may include the following:

“(I) The application or holder of the cer-
tification has knowingly made a material
misrepresentation in the application for such
certificate.

‘“(IT1) The applicant for or holder of the cer-
tification is not the real party in interest in
the application or certificate of registration
and the real party in interest is a person who
has been refused issuance or renewal of a cer-
tificate, has had a certificate suspended or
revoked, or does not qualify for a certificate
under this paragraph.

‘“(III) The applicant for or holder of the
certification has failed to comply with the
Secure America and Orderly Immigration
Act.

“(C) REMEDY FOR VIOLATIONS.—An em-
ployer engaging in foreign labor contracting
activity and a foreign labor contractor that
violates the provisions of this subsection
shall be subject to remedies for foreign labor
contractor violations under subsections (j)
and (k). If a foreign labor contractor acting
as an agent of an employer violates any pro-
vision of this subsection, the employer shall
also be subject to remedies under subsections
(j) and (k). An employer that violates a pro-
vision of this subsection relating to em-
ployer obligations shall be subject to rem-
edies under this subsections (j) and (k).

‘(D) EMPLOYER NOTIFICATION.—An em-
ployer shall notify the Secretary of Labor
any time the employer becomes aware of a
violation of this subsection by a foreign
labor recruiter.

‘“(BE) WRITTEN AGREEMENTS.—No foreign
labor contractor shall violate the terms of
any written agreements made with an em-
ployer relating to any contracting activity
or worker protection under this subsection.

‘“(F) BONDING REQUIREMENT.—The Sec-
retary of Labor may require a foreign labor
contractor under this subsection to post a
bond in an amount sufficient to ensure the
protection of individuals recruited by the
foreign labor contractor. The Secretary may
consider the extent to which the foreign
labor contractor has sufficient ties to the
United States to adequately enforce this sub-
section.
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““(j) ENFORCEMENT.—

‘(1) IN GENERAL.—The Secretary of Labor
shall prescribe regulations for the receipt,
investigation, and disposition of complaints
by an aggrieved person respecting a violation
of this section.

‘“(2) DEFINITION.—As used in this sub-
section, an ‘aggrieved person’ is a person ad-
versely affected by the alleged violation, in-
cluding—

‘““(A) a worker whose job, wages, or work-
ing conditions are adversely affected by the
violation; and

‘“(B) a representative for workers whose
jobs, wages, or working conditions are ad-
versely affected by the violation who brings
a complaint on behalf of such worker.

‘(3) FILING DEADLINE.—No investigation or
hearing shall be conducted on a complaint
concerning a violation under this section un-
less the complaint was filed not later than 12
months after the date of such violation.

‘“(4) REASONABLE CAUSE.—The Secretary of
Labor shall conduct an investigation under
this subsection if there is reasonable cause
to believe that a violation of this section has
occurred. The process established under this
subsection shall provide that, not later than
30 days after a complaint is filed, the Sec-
retary shall determine if there is reasonable
cause to find such a violation.

‘() NOTICE AND HEARING.—

‘““(A) IN GENERAL.—Not later than 60 days
after the Secretary of Labor makes a deter-
mination of reasonable cause under para-
graph (4), the Secretary shall issue a notice
to the interested parties and offer an oppor-
tunity for a hearing on the complaint, in ac-
cordance with section 556 of title 5, United
States Code.

‘“(B) COMPLAINT.—If the Secretary of
Labor, after receiving a complaint under this
subsection, does not offer the aggrieved
party or organization an opportunity for a
hearing under subparagraph (A), the Sec-
retary shall notify the aggrieved party or or-
ganization of such determination and the ag-
grieved party or organization may seek a
hearing on the complaint in accordance with
such section 556.

‘“(C) HEARING DEADLINE.—Not later than 60
days after the date of a hearing under this
paragraph, the Secretary of Labor shall
make a finding on the matter in accordance
with paragraph (6).

‘(6) ATTORNEYS’ FEES.—A complainant who
prevails with respect to a claim under this
subsection shall be entitled to an award of
reasonable attorneys’ fees and costs.

‘(7Y POWER OF THE SECRETARY.—The Sec-
retary may bring an action in any court of
competent jurisdiction—

“‘(A) to seek remedial action, including in-
junctive relief;

‘“(B) to recover the damages described in
subsection (k); or

‘(C) to ensure compliance with terms and
conditions described in subsection (i).

‘(8) SOLICITOR OF LABOR.—Except as pro-
vided in section 518(a) of title 28, United
States Code, the Solicitor of Labor may ap-
pear for and represent the Secretary of
Labor in any civil litigation brought under
this subsection. All such litigation shall be
subject to the direction and control of the
Attorney General.

‘(9) PROCEDURES IN ADDITION TO OTHER
RIGHTS OF EMPLOYEES.—The rights and rem-
edies provided to workers under this section
are in addition to, and not in lieu of, any
other contractual or statutory rights and
remedies of the workers, and are not in-
tended to alter or affect such rights and rem-
edies.

“(K) PENALTIES.—

‘(1) IN GENERAL.—If, after notice and an
opportunity for a hearing, the Secretary of
Labor finds a violation of subsection (h) or
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(i), the Secretary may impose administrative
remedies and penalties, including—

““(A) back wages;

‘(B) fringe benefits; and

“(C) civil monetary penalties.

‘“(2) CIvIL PENALTIES.—The Secretary of
Labor may impose, as a civil penalty—

‘“(A) for a violation of subsection (h)—

‘“(i) a fine in an amount not to exceed
$2,000 per violation per affected worker;

‘“(ii) if the violation was willful violation,
a fine in an amount not to exceed $5,000 per
violation per affected worker;

‘“(iii) if the violation was willful and if in
the course of such violation a United States
worker was harmed, a fine in an amount not
to exceed $25,000 per violation per affected
worker; and

‘“(B) for a violation of subsection (i)—

‘(i) a fine in an amount not less than $500
and not more than $4,000 per violation per af-
fected worker;

‘“(ii) if the violation was willful, a fine in
an amount not less than $2,000 and not more
than $5,000 per violation per affected worker;
and

¢‘(iii) if the violation was willful and if in
the course of such violation a United States
worker was harmed, a fine in an amount not
less than $6,000 and not more than $35,000 per
violation per affected worker.

¢“(3) USE OF CIVIL PENALTIES.—AIll penalties
collected under this subsection shall be de-
posited in the Treasury in accordance with
section 286(w).

‘(4) CRIMINAL PENALTIES.—If a willful and
knowing violation of subsection (i) causes
extreme physical or financial harm to an in-
dividual, the person in violation of such sub-
section may be imprisoned for not more than
6 months, fined not more than $35,000 fine, or
both.”.

SEC. 305. MARKET-BASED NUMERICAL LIMITA-
TIONS.

Section 214(g) of the Immigration and Na-
tionality Act (8 U.S.C. 1184(g)) is amended—

(1) in paragraph (1)—

(A) by striking ‘‘(beginning with fiscal
year 1992)”’;

(B) in subparagraph (B), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(C) by adding at the end the following:

‘“(C) under section 101(a)(15)(H)(v)(a), may
not exceed—

‘(i) 400,000 for the first fiscal year in which
the program is implemented;

‘(i1) in any subsequent fiscal year—

“(I) if the total number of visas allocated
for that fiscal year are allotted within the
first quarter of that fiscal year, then an ad-
ditional 20 percent of the allocated number
shall be made available immediately and the
allocated amount for the following fiscal
year shall increase by 20 percent of the origi-
nal allocated amount in the prior fiscal year;

‘“(IT) if the total number of visas allocated
for that fiscal year are allotted within the
second quarter of that fiscal year, then an
additional 15 percent of the allocated num-
ber shall be made available immediately and
the allocated amount for the following fiscal
year shall increase by 15 percent of the origi-
nal allocated amount in the prior fiscal year;

‘“(II1) if the total number of visas allocated
for that fiscal year are allotted within the
third quarter of that fiscal year, then an ad-
ditional 10 percent of the allocated number
shall be made available immediately and the
allocated amount for the following fiscal
year shall increase by 10 percent of the origi-
nal allocated amount in the prior fiscal year;

“(IV) if the total number of visas allocated
for that fiscal year are allotted within the
last quarter of that fiscal year, then the allo-
cated amount for the following fiscal year
shall increase by 10 percent of the original
allocated amount in the prior fiscal year;
and
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(V) with the exception of the first subse-
quent fiscal year to the fiscal year in which
the program is implemented, if fewer visas
were allotted the previous fiscal year than
the number of visas allocated for that year
and the reason was not due to processing
delays or delays in promulgating regula-
tions, then the allocated amount for the fol-
lowing fiscal year shall decrease by 10 per-
cent of the allocated amount in the prior fis-
cal year.”’; and

(2) by adding at the end the following:

“(9)(A) Of the total number of visas allo-
cated for each fiscal year under paragraph
1)(C)—

‘(i) 50,000 visas shall be allocated to quali-
fying counties; and

‘(ii) any of the visas allocated under
clause (i) that are not issued by June 30 of
such fiscal year, may be made available to
any qualified applicant.

‘(B) In this paragraph, the term ‘quali-
fying county’ means any county that—

‘(i) that is outside a metropolitan statis-
tical area; and

‘‘(ii) during the 20-year-period ending on
the last day of the calendar year preceding
the date of enactment of the Secure America
and Orderly Immigration Act, experienced a
net out-migration of inhabitants from the
county of at least 10 percent of the popu-
lation of the county at the beginning of such
period.

‘(10) In allocating visas under this sub-
section, the Secretary of State may take any
additional measures necessary to deter ille-
gal immigration.”.

SEC. 306. ADJUSTMENT TO LAWFUL PERMANENT
RESIDENT STATUS.

Section 245 of the Immigration and Nation-
ality Act (8 U.S.C. 1255) is amended by add-
ing at the end the following:

“(n)(1) For purposes of adjustment of sta-
tus under subsection (a), employment-based
immigrant visas shall be made available to
an alien having nonimmigrant status de-
scribed in section 101(a)(15)(H)(v)(a) upon the
filing of a petition for such a visa—

‘“(A) by the alien’s employer; or

‘(B) by the alien, if the alien has main-
tained such nonimmigrant status in the
United States for a cumulative total of 4
years.

‘“(2) An alien having nonimmigrant status
described in section 101(a)(15)(H)(v)(a) may
not apply for adjustment of status under this
section unless the alien—

‘“(A) is physically present in the United
States; and

‘“(B) the alien establishes that the alien—

‘(i) meets the requirements of section 312;
or

‘“(ii) is satisfactorily pursuing a course of
study to achieve such an understanding of
English and knowledge and understanding of
the history and government of the United
States.

‘“(3) An alien who demonstrates that the
alien meets the requirements of section 312
may be considered to have satisfied the re-
quirements of that section for purposes of
becoming naturalized as a citizen of the
United States under title III.

‘‘(4) Filing a petition under paragraph (1)
on behalf of an alien or otherwise seeking
permanent residence in the United States for
such alien shall not constitute evidence of
the alien’s ineligibility for nonimmigrant
status under section 101(a)(15)(H)(v)(a).

‘(6) The limitation under section 302(d) re-
garding the period of authorized stay shall
not apply to any alien having nonimmigrant
status under section 101(a)(15)(H)(v)(a) if—

‘““(A) a labor certification petition filed
under section 203(b) on behalf of such alien is
pending; or

‘(B) an immigrant visa petition filed under
section 204(b) on behalf of such alien is pend-
ing.
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‘(6) The Secretary of Homeland Security
shall extend the stay of an alien who quali-
fies for an exemption under paragraph (5) in
1-year increments until a final decision is
made on the alien’s lawful permanent resi-
dence.

‘“(7) Nothing in this subsection shall be
construed to prevent an alien having non-
immigrant status described in section
101(a)(15)(H)(v)(a) from filing an application
for adjustment of status under this section
in accordance with any other provision of
law.”.

SEC. 307. ESSENTIAL WORKER VISA PROGRAM
TASK FORCE.

(a) ESTABLISHMENT OF TASK FORCE.—

(1) IN GENERAL.—There is established a
task force to be known as the Essential
Worker Visa Program Task Force (referred
to in this section as the ‘‘Task Force”’).

(2) PURPOSES.—The purposes of the Task
Force are—

(A) to study the Essential Worker Visa
Program (referred to in this section as the
“Program’’) established under this title; and

(B) to make recommendations to Congress
with respect to such program.

(3) MEMBERSHIP.—The Task Force shall be
composed of 10 members, of whom—

(A) 1 shall be appointed by the President
and shall serve as chairman of the Task
Force;

(B) 1 shall be appointed by the leader of the
Democratic Party in the Senate, in consulta-
tion with the leader of the Democratic Party
in the House of Representatives, and shall
serve as vice chairman of the Task Force;

(C) 2 shall be appointed by the majority
leader of the Senate;

(D) 2 shall be appointed by the minority
leader of the Senate;

(E) 2 shall be appointed by the Speaker of
the House of Representatives; and

(F) 2 shall be appointed by the minority
leader of the House of Representatives.

(4) QUALIFICATIONS.—

(A) IN GENERAL.—Members of the Task
Force shall be—

(i) individuals with expertise in economics,
demography, labor, business, or immigration
or other pertinent qualifications or experi-
ence; and

(ii) representative of a broad cross-section
of perspectives within the United States, in-
cluding the public and private sectors and
academia;

(B) POLITICAL AFFILIATION.—Not more than
5 members of the Task Force may be mem-
bers of the same political party.

(C) NONGOVERNMENTAL APPOINTEES.—An in-
dividual appointed to the Task Force may
not be an officer or employee of the Federal
Government or of any State or local govern-
ment.

(5) DEADLINE FOR APPOINTMENT.—AIll mem-
bers of the Task Force shall be appointed not
later than 6 months after the Program has
been implemented.

(6) VACANCIES.—Any vacancy in the Task
Force shall not affect its powers, but shall be
filled in the same manner in which the origi-
nal appointment was made.

(7) MEETINGS.—

(A) INITIAL MEETING.—The Task Force shall
meet and begin the operations of the Task
Force as soon as practicable.

(B) SUBSEQUENT MEETINGS.—After its ini-
tial meeting, the Task Force shall meet upon
the call of the chairman or a majority of its
members.

(8) QUORUM.—Six members of the Task
Force shall constitute a quorum.

(b) DUTIES.—The Task Force shall examine
and make recommendations regarding the
Program, including recommendations re-
garding—

(1) the development and implementation of
the Program;
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(2) the criteria for the admission of tem-
porary workers under the Program;

(3) the formula for determining the yearly
numerical limitations of the Program;

(4) the impact of the Program on immigra-
tion;

(5) the impact of the Program on the
United States workforce and United States
businesses; and

(6) any other matters regarding the Pro-
gram that the Task Force considers appro-
priate.

(¢c) INFORMATION AND ASSISTANCE FROM
FEDERAL AGENCIES.—

(1) INFORMATION FROM FEDERAL AGENCIES.—
The Task Force may seek directly from any
Federal department or agency such informa-
tion, including suggestions, estimates, and
statistics, as the Task Force considers nec-
essary to carry out the provisions of this sec-
tion. Upon request of the Task Force, the
head of such department or agency shall fur-
nish such information to the Task Force.

(2) ASSISTANCE FROM FEDERAL AGENCIES.—
The Administrator of General Services shall,
on a reimbursable base, provide the Task
Force with administrative support and other
services for the performance of the Task
Force’s functions. The departments and
agencies of the United States may provide
the Task Force with such services, funds, fa-
cilities, staff, and other support services as
they determine advisable and as authorized
by law.

(d) REPORTS.—

(1) INITIAL REPORT.—Not later than 2 years
after the Program has been implemented,
the Task Force shall submit a report to Con-
gress, the Secretary of State, the Secretary
of Labor, and the Secretary of Homeland Se-
curity that contains—

(A) findings with respect to the duties of
the Task Force;

(B) recommendations for improving the
Program; and

(C) suggestions for legislative or adminis-
trative action to implement the Task Force
recommendations.

(2) FINAL REPORT.—Not later than 4 years
after the submission of the initial report
under paragraph (1), the Task Force shall
submit a final report to Congress, the Sec-
retary of State, the Secretary of Labor, and
the Secretary of Homeland Security that
contains additional findings, recommenda-
tions, and suggestions, as described in para-
graph (1).

SEC. 308. WILLING WORKER-WILLING EMPLOYER
ELECTRONIC JOB REGISTRY.

(a) ESTABLISHMENT.—The Secretary of
Labor shall direct the coordination and
modification of the national system of public
labor exchange services (commonly known
as ‘‘America’s Job Bank’) in existence on
the date of enactment of this Act to provide
information on essential worker employ-
ment opportunities available to United
States workers and nonimmigrant workers
under section 101(a)(156)(H)(v)(a) of the Immi-
gration and Nationality Act, as added by
this Act.

(b) RECRUITMENT OF UNITED STATES WORK-
ERS.—Before the completion of evidence of
employment for a potential nonimmigrant
worker under section 101(a)(15)(H)(v)(a) of
the Immigration and Nationality Act (8
U.S.C. 1101(a)(15)(H)(v)(a), an employer shall
attest that the employer has posted in the
Job Registry for not less than 30 days in
order to recruit United States workers. An
employer shall maintain records for not less
than 1 year demonstrating why United
States workers who applied were not hired.

(¢) OVERSIGHT AND MAINTENANCE OF
RECORDS.—The Secretary of Labor shall
maintain electronic job registry records, as
established by regulation, for the purpose of
audit or investigation.
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(d) ACCESS TO JOB REGISTRY.—

(1) CIRCULATION IN INTERSTATE EMPLOYMENT
SERVICE SYSTEM.—The Secretary of Labor
shall ensure that job opportunities adver-
tised on the electronic job registry estab-
lished under this section are accessible by
the State workforce agencies, which may
further disseminate job opportunity informa-
tion to other interested parties.

(2) INTERNET.—The Secretary of Labor
shall ensure that the Internet-based elec-
tronic job registry established or approved
under this section may be accessed by work-
ers, employers, labor organizations, and
other interested parties.

SEC. 309. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Secretary of State such sums as may be
necessary to carry out this title and the
amendments made by this title for the pe-
riod beginning on the date of enactment of
this Act and ending on the last day of the
sixth fiscal year beginning after the effective
date of the regulations promulgated by the
Secretary to implement this title.

TITLE IV—ENFORCEMENT

SEC. 401. DOCUMENT AND VISA REQUIREMENTS.

(a) IN GENERAL.—Section 221(a) of the Im-
migration and Nationality Act (8 U.S.C.
1201(a)) is amended by adding at the end the
following:

¢“(3) VISAS AND IMMIGRATION RELATED DOCU-
MENT REQUIREMENTS.—

““(A) Visas issued by the Secretary of State
and immigration related documents issued
by the Secretary of State or the Secretary of
Homeland Security shall comply with au-
thentication and biometric standards recog-
nized by domestic and international stand-
ards organizations.

‘(B) Such visas and documents shall—

‘(i) be machine-readable and tamper-re-
sistant;

‘“(ii) use biometric identifiers that are con-
sistent with the requirements of section 303
of the Enhanced Border Security and Visa
Entry Reform Act of 2002 (8 U.S.C. 1732), and
represent the benefits and status set forth in
such section;

‘“(iii) comply with the biometric and docu-
ment identifying standards established by
the International Civil Aviation Organiza-
tion; and

“(iv) be compatible with the United States
Visitor and Immigrant Status Indicator
Technology and the employment verification
system established under section 274E.

‘“(C) The information contained on the
visas or immigration related documents de-
scribed in subparagraph (B) shall include—

‘(i) the alien’s name, date and place of
birth, alien registration or visa number, and,
if applicable, social security number;

‘“(ii) the alien’s citizenship and immigra-
tion status in the United States; and

¢(iii) the date that such alien’s authoriza-
tion to work in the United States expires, if
appropriate.”’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the date that is 6 months after the date of
enactment of this Act.

SEC. 402. EMPLOYMENT ELIGIBILITY CONFIRMA-
TION SYSTEM.

(a) IN GENERAL.—Chapter 8 of title II of the
Immigration and Nationality Act (8 U.S.C.
1321 et seq.) is amended by inserting after
section 274D the following:

“EMPLOYMENT ELIGIBILITY

“SEC. 27T4E. (a) EMPLOYMENT ELIGIBILITY
CONFIRMATION SYSTEM.—

‘(1) IN GENERAL.—The Commissioner of So-
cial Security, in consultation and coordina-
tion with the Secretary of Homeland Secu-
rity, shall establish an Employment Eligi-
bility Confirmation System (referred to in
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this section as the ‘System’) through which
the Commissioner responds to inquiries
made by employers who have hired individ-
uals concerning each individual’s identity
and employment authorization.

¢(2) MAINTENANCE OF RECORDS.—The Com-
missioner shall electronically maintain
records by which compliance under the Sys-
tem may be verified.

*“(3) OBJECTIVES OF THE SYSTEM.—The Sys-
tem shall—

“‘(A) facilitate the eventual transition for
all businesses from the employer verification
system established in section 274A with the
System;

‘(B) utilize, as a central feature of the Sys-
tem, machine-readable documents that con-
tain encrypted electronic information to
verify employment eligibility; and

‘(C) provide for the evidence of employ-
ment required under section 218A.

‘“(4) INITIAL RESPONSE.—The System shall
provide—

““(A) confirmation or a tentative noncon-
firmation of an individual’s identity and em-
ployment eligibility not later than 1 working
day after the initial inquiry; and

‘“(B) an appropriate code indicating such
confirmation or tentative nonconfirmation.

‘“(b) SECONDARY VERIFICATION PROCESS IN
CASE OF TENTATIVE NONCONFIRMATION.—

‘““(A) ESTABLISHMENT.—For cases of ten-
tative nonconfirmation, the Commissioner of
Social Security, in consultation and coordi-
nation with the Secretary of Homeland Secu-
rity, shall establish a secondary verification
process. The employer shall make the sec-
ondary verification inquiry not later than 10
days after receiving a tentative noncon-
firmation.

‘““(B) DISCREPANCIES.—If an employee
chooses to contest a secondary nonconfirma-
tion, the employer shall provide the em-
ployee with a referral letter and instruct the
employee to visit an office of the Depart-
ment of Homeland Security or the Social Se-
curity Administration to resolve the discrep-
ancy not later than 10 working days after the
receipt of such referral letter in order to ob-
tain confirmation.

¢(C) FAILURE TO CONTEST.—An individual’s
failure to contest a confirmation shall not
constitute knowledge (as defined in section
274a.1(1) of title 8, Code of Federal Regula-
tions.

‘(6) DESIGN AND OPERATION OF SYSTEM.—
The System shall be designed, implemented,
and operated—

““(A) to maximize its reliability and ease of
use consistent with protecting the privacy
and security of the underlying information
through technical and physical safeguards;

‘“(B) to allow employers to verify that a
newly hired individual is authorized to be
employed;

“(C) to permit individuals to—

‘(i) view their own records in order to en-
sure the accuracy of such records; and

‘‘(ii) contact the appropriate agency to cor-
rect any errors through an expedited process
established by the Commissioner of Social
Security, in consultation and coordination
with the Secretary of Homeland Security;
and

‘(D) to prevent discrimination based on
national origin or citizenship status under
section 274B.

“(7) UNLAWFUL USES OF SYSTEM.—It shall
be an unlawful immigration-related employ-
ment practice—

‘“(A) for employers or other third parties to
use the System selectively or without au-
thorization;

“(B) to use the System prior to an offer of
employment;

“(C) to use the System to exclude certain
individuals from consideration for employ-
ment as a result of a perceived likelihood
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that additional verification will be required,
beyond what is required for most job appli-
cants;

‘(D) to use the System to deny certain em-
ployment benefits, otherwise interfere with
the labor rights of employees, or any other
unlawful employment practice; or

‘“‘(E) to take adverse action against any
person, including terminating or suspending
an employee who has received a tentative
nonconfirmation.

“(b) EMPLOYMENT ELIGIBILITY DATABASE.—

‘(1) REQUIREMENT.—The Commissioner of
Social Security, in consultation and coordi-
nation with the Secretary of Homeland Secu-
rity and other appropriate agencies, shall de-
sign, implement, and maintain an Employ-
ment Eligibility Database (referred to in this
section as the ‘Database’) as described in
this subsection.

‘(2) DATA.—The Database shall include, for
each individual who is not a citizen or na-
tional of the United States, but is authorized
or seeking authorization to be employed in
the United States, the individual’s—

‘“(A) country of origin;

‘(B) immigration status;

‘“(C) employment eligibility;

‘(D) occupation;

“(E) metropolitan statistical area of em-
ployment;

‘(F) annual compensation paid;

“(G) period of employment eligibility;

‘“(H) employment commencement date;
and

“(I) employment termination date.

¢“(3) REVERIFICATION OF EMPLOYMENT ELIGI-
BILITY.—The Commissioner of Social Secu-
rity shall prescribe, by regulation, a system
to annually reverify the employment eligi-
bility of each individual described in this
section—

‘“(A) by utilizing the machine-readable
documents described in section 221(a)(3); or

‘“(B) if machine-readable documents are
not available, by telephonic or electronic
communication.

¢“(4) CONFIDENTIALITY.—

‘“(A) ACCESS TO DATABASE.—No officer or
employee of any agency or department of the
United States, other than individuals respon-
sible for the verification of employment eli-
gibility or for the evaluation of the employ-
ment verification program at the Social Se-
curity Administration, the Department of
Homeland Security, and the Department of
Labor, may have access to any information
contained in the Database.

“(B) PROTECTION FROM UNAUTHORIZED DIS-
CLOSURE.—Information in the Database shall
be adequately protected against unauthor-
ized disclosure for other purposes, as pro-
vided in regulations established by the Com-
missioner of Social Security, in consultation
with the Secretary of Homeland Security
and the Secretary of Labor.

““(5) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to design, imple-
ment, and maintain the Database.

““(c) GRADUAL IMPLEMENTATION.—The Com-
missioner of Social Security, in coordination
with the Secretary of Homeland Security
and the Secretary of Labor shall develop a
plan to phase all workers into the Database
and phase out the employer verification sys-
tem established in section 274A over a period
of time that the Commissioner determines to
be appropriate.

“(d) EMPLOYER RESPONSIBILITIES.—Each
employer shall—

‘(1) notify employees and prospective em-
ployees of the use of the System and that the
System may be used for immigration en-
forcement purposes;

““(2) verify the identification and employ-
ment authorization status for newly hired
individuals described in section
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101(a)(15)(H)(v)(a) not later than 3 days after
the date of hire;

“(3) use—

‘““(A) a machine-readable document de-
scribed in subsection (a)(3)(B); or

‘‘(B) the telephonic or electronic system to
access the Database;

‘“(4) provide, for each employer hired, the
occupation, metropolitan statistical area of
employment, and annual compensation paid;

‘(6) retain the code received indicating
confirmation or nonconfirmation, for use in
investigations described in section 212(n)(2);
and

‘(6) provide a copy of the employment
verification receipt to such employees.

¢‘(e) GOOD-FAITH COMPLIANCE.—

‘(1) AFFIRMATIVE DEFENSE.—A person or
entity that establishes good faith compli-
ance with the requirements of this section
with respect to the employment of an indi-
vidual in the United States has established
an affirmative defense that the person or en-
tity has not violated this section.

‘(2) LIMITATION.—Paragraph (1) shall not
apply if a person or entity engages in an un-
lawful immigration-related employment
practice described in subsection (a)(7).”.

(b) INTERIM DIRECTIVE.—Before the imple-
mentation of the Employment Eligibility
Confirmation System (referred to in this sec-
tion as the ‘“‘System’’) established under sec-
tion 274E of the Immigration and Nation-
ality Act, as added by subsection (a), the
Commissioner of Social Security, in coordi-
nation with the Secretary of Homeland Secu-
rity, shall, to the maximum extent prac-
ticable, implement an interim system to
confirm employment eligibility that is con-
sistent with the provisions of such section.

(¢) REPORTS.—

(1) IN GENERAL.—Not later than 3 months
after the last day of the second year and of
the third year that the System is in effect,
the Comptroller General of the United States
shall submit to the Committee on the Judici-
ary of the Senate and the Committee on the
Judiciary of the House of Representatives a
report on the System.

(2) CONTENTS.—Each report
under paragraph (1) shall include—

(A) an assessment of the impact of the Sys-
tem on the employment of unauthorized
workers;

(B) an assessment of the accuracy of the
Employment Eligibility Database main-
tained by the Department of Homeland Secu-
rity and Social Security Administration
databases, and timeliness and accuracy of re-
sponses from the Department of Homeland
Security and the Social Security Adminis-
tration to employers;

(C) an assessment of the privacy, confiden-
tiality, and system security of the System;

(D) assess whether the System is being im-
plemented in a nondiscriminatory manner;
and

(E) include recommendations on whether
or not the System should be modified.

submitted

SEC. 403. IMPROVED ENTRY AND EXIT DATA SYS-
TEM.

Section 110 of the Illegal Immigration Re-
form and Immigrant Responsibility Act of
1996 (8 U.S.C. 1365a) is amended—

(1) by striking ‘‘Attorney General’ each
place it appears and inserting ‘‘Secretary of
Homeland Security’’;

(2) in subsection (b)—

(A) in paragraph (1)(C), by striking ‘‘Jus-
tice” and inserting ‘‘Homeland Security’’;

(B) in paragraph (4), by striking ‘“‘and” at
the end;

(C) in paragraph (5), by striking the period
at the end and inserting ‘‘; and’’; and

(D) by adding at the end the following:
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‘“(6) collects the biometric machine-read-
able information from an alien’s visa or im-
migration-related document described in sec-
tion 221(a)(3) of the Immigration and Nation-
ality Act (8 U.S.C. 1201(a)(3) at the time an
alien arrives in the United States and at the
time an alien departs from the United States
to determine if such alien is entering, or is
present in, the United States unlawfully.”’;
and

(3) in subsection (f)(1), by striking ‘‘Depart-
ments of Justice and State’” and inserting
“Department of Homeland Security and the
Department of State’.

SEC. 404. DEPARTMENT OF LABOR INVESTIGA-
TIVE AUTHORITIES.

Section 212(n)(2) of the Immigration and
Nationality Act (8 TU.S.C. 1182(n)(2)) is
amended—

(1) by redesignating subparagraph (H) as
subparagraph (J); and

(2) by inserting after subparagraph (G) the
following:

“(H)(1) The Secretary of Labor may ini-
tiate an investigation of any employer that
employs nonimmigrants described in section
101(a)(15)(H)(v)(a) if the Secretary, or the
Secretary’s designee—

““(I) certifies that reasonable cause exists
to believe that the employer is out of com-
pliance with the Secure America and Orderly
Immigration Act or section 274E; and

“(II) approves the commencement of the
investigation.

‘(ii) In determining whether reasonable
cause exists to initiate an investigation
under this section, the Secretary shall—

“(I) monitor the Willing Worker-Willing
Employer Electronic Job Registry;

“(II) monitor the Employment Eligibility
Confirmation System, taking into consider-
ation whether—

‘‘(aa) an employer’s submissions to the
System generate a high volume of tentative
nonconfirmation responses relative to other
comparable employers;

‘“‘(bb) an employer rarely or never screens
hired individuals;

‘“(ce) individuals employed by an employer
rarely or never pursue a secondary
verification process as established in section
274E; or

‘(dd) any other indicators of illicit, inap-
propriate or discriminatory use of the Sys-
tem, especially those described in section
274E(a)(6)(D), exist; and

‘“(IIT) consider any additional evidence
that the Secretary determines appropriate.

‘‘(iii) Absent other evidence of noncompli-
ance, an investigation under this subpara-
graph should not be initiated for lack of
completeness or obvious inaccuracies by the
employer in complying with section
101(a)(15)(H)(v)(a).” .

SEC. 405. PROTECTION OF EMPLOYMENT RIGHTS.

The Secretary and the Secretary of Home-
land Security shall establish a process under
which a nonimmigrant worker described in
clause (ii)(b) or (v)(a) of section 101(a)(15)(H)
of the Immigration and Nationality Act (8
U.S.C. 1101(a)(15)(H)) who files a nonfrivolous
complaint regarding a violation of this sec-
tion and is otherwise eligible to remain and
work in the United States may be allowed to
seek other appropriate employment in the
United States with an employer for a period
not to exceed the maximum period of stay
authorized for that nonimmigrant classifica-
tion.

SEC. 406. INCREASED FINES FOR PROHIBITED
BEHAVIOR.

Section 274B(g2)(2)(B)(iv) of the Immigra-
tion and Nationality Act (8 U.S.C.
1324b(2)(2)(B)(iv)) is amended—

(1) in subclause (I), by striking ‘‘not less
than $250 and not more than $2,000 and in-
serting ‘‘not less than $500 and not more
than $4,000"’;
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(2) in subclause (II), by striking ‘‘not less
than $2,000 and not more than $5,000"’ and in-
serting ‘‘not less than $4,000 and not more
than $10,000"’; and

(3) in subclause (III), by striking ‘‘not less
than $3,000 and not more than $10,000"’ and
inserting ‘‘not less than $6,000 and not more
than $20,000"".

TITLE V—PROMOTING CIRCULAR
MIGRATION PATTERNS
SEC. 501. LABOR MIGRATION FACILITATION PRO-
GRAMS.

(a) AUTHORITY FOR PROGRAM.—

(1) IN GENERAL.—The Secretary of State is
authorized to enter into an agreement to es-
tablish and administer a labor migration fa-
cilitation program jointly with the appro-
priate official of a foreign government whose
citizens participate in the temporary worker
program authorized under section
101(a)(15)(H)(v)(a) of the Immigration and
Nationality Act (8 U.S.C. 1101(a)(15)(H)(v)(a)).

(2) PRIORITY.—In establishing programs
under subsection (a), the Secretary of State
shall place a priority on establishing such
programs with foreign governments that
have a large number of nationals working as
temporary workers in the United States
under such section 101(a)(15)(H)(v)(a). The
Secretary shall enter into such agreements
not later than 3 months after the date of en-
actment of this Act or as soon thereafter as
is practicable.

(3) ELEMENTS OF PROGRAM.—A program es-
tablished under paragraph (1) may provide
for—

(A) the Secretary of State, in conjunction
with the Secretary of Homeland Security
and the Secretary of Labor, to confer with a
foreign government—

(i) to establish and implement a program
to assist temporary workers from such a
country to obtain nonimmigrant status
under such section 101(a)(15)(H)(v)(a);

(ii) to establish programs to create eco-
nomic incentives for aliens to return to their
home country;

(B) the foreign government to monitor the
participation of its nationals in such a tem-
porary worker program, including departure
from and return to a foreign country;

(C) the foreign government to develop and
promote a reintegration program available
to such individuals upon their return from
the United States;

(D) the foreign government to promote or
facilitate travel of such individuals between
the country of origin and the United States;
and

(E) any other matters that the foreign gov-
ernment and United States find appropriate
to enable such individuals to maintain
strong ties to their country of origin.

SEC. 502. BILATERAL EFFORTS WITH MEXICO TO
REDUCE MIGRATION PRESSURES
AND COSTS.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Migration from Mexico to the United
States is directly linked to the degree of eco-
nomic opportunity and the standard of living
in Mexico.

(2) Mexico comprises a prime source of mi-
gration to the United States.

(3) Remittances from Mexican citizens
working in the United States reached a
record high of nearly $17,000,000,000 in 2004.

(4) Migration patterns may be reduced
from Mexico to the United States by address-
ing the degree of economic opportunity
available to Mexican citizens.

(5) Many Mexican assets are held extra-le-
gally and cannot be readily used as collat-
eral for loans.

(6) A majority of Mexican businesses are
small or medium size with limited access to
financial capital.
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(7) These factors constitute a major im-
pediment to broad-based economic growth in
Mexico.

(8) Approximately 20 percent of Mexico’s
population works in agriculture, with the
majority of this population working on small
farms and few on large commercial enter-
prises.

(9) The Partnership for Prosperity is a bi-
lateral initiative launched jointly by the
President of the United States and the Presi-
dent of Mexico in 2001, which aims to boost
the social and economic standards of Mexi-
can citizens, particularly in regions where
economic growth has lagged and emigration
has increased.

(10) The Presidents of Mexico and the
United States and the Prime Minister of
Canada, at their trilateral summit on March
23, 2005, agreed to promote economic growth,
competitiveness, and quality of life in the
agreement on Security and Prosperity Part-
nership of North America.

(b) SENSE OF CONGRESS REGARDING PART-
NERSHIP FOR PROSPERITY.—It is the sense of
Congress that the United States and Mexico
should accelerate the implementation of the
Partnership for Prosperity to help generate
economic growth and improve the standard
of living in Mexico, which will lead to re-
duced migration, by—

(1) increasing access for poor and under
served populations in Mexico to the financial
services sector, including credit unions;

(2) assisting Mexican efforts to formalize
its extra-legal sector, including the issuance
of formal land titles, to enable Mexican citi-
zens to use their assets to procure capital;

(3) facilitating Mexican efforts to establish
an effective rural lending system for small-
and medium-sized farmers that will—

(A) provide long term credit to borrowers;

(B) develop a viable network of regional
and local intermediary lending institutions;
and

(C) extend financing for alternative rural
economic activities beyond direct agricul-
tural production;

(4) expanding efforts to reduce the trans-
action costs of remittance flows in order to
increase the pool of savings available to help
finance domestic investment in Mexico;

(5) encouraging Mexican corporations to
adopt internationally recognized corporate
governance practices, including anti-corrup-
tion and transparency principles;

(6) enhancing Mexican efforts to strength-
en governance at all levels, including efforts
to improve transparency and accountability,
and to eliminate corruption, which is the
single biggest obstacle to development;

(7) assisting the Government of Mexico in
implementing all provisions of the Inter-
American Convention Against Corruption
(ratified by Mexico on May 27, 1997) and urg-
ing the Government of Mexico to participate
fully in the Convention’s formal implemen-
tation monitoring mechanism;

(8) helping the Government of Mexico to
strengthen education and training opportu-
nities throughout the country, with a par-
ticular emphasis on improving rural edu-
cation; and

(9) encouraging the Government of Mexico
to create incentives for persons who have mi-
grated to the United States to return to
Mexico.

(c) SENSE OF CONGRESS REGARDING BILAT-
ERAL PARTNERSHIP ON HEALTH CARE.—It is
the sense of Congress that the Government
of the United States and the Government of
Mexico should enter into a partnership to ex-
amine uncompensated and burdensome
health care costs incurred by the United
States due to legal and illegal immigration,
including—

(1) increasing health care access for poor
and under served populations in Mexico;
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(2) assisting Mexico in increasing its emer-
gency and trauma health care facilities
along the border, with emphasis on expand-
ing prenatal care in the United States-Mex-
ico border region;

(3) facilitating the return of stable, inca-
pacitated workers temporarily employed in
the United States to Mexico in order to re-
ceive extended, long-term care in their home
country; and

(4) helping the Government of Mexico to
establish a program with the private sector
to cover the health care needs of Mexican na-
tionals temporarily employed in the United
States.

TITLE VI—FAMILY UNITY AND BACKLOG

REDUCTION
SEC. 601. ELIMINATION OF EXISTING BACKLOGS.

(a) FAMILY-SPONSORED IMMIGRANTS.—Sec-
tion 201(c) of the Immigration and Nation-
ality Act (8 U.S.C. 1151(c)) is amended to read
as follows:

‘(c) WORLDWIDE LEVEL OF FAMILY-SPON-
SORED IMMIGRANTS.—The worldwide level of
family-sponsored immigrants under this sub-
section for a fiscal year is equal to the sum
of—

(1) 480,000

‘(2) the difference between the maximum
number of visas authorized to be issued
under this subsection during the previous fis-
cal year and the number of visas issued dur-
ing the previous fiscal year; and

‘“(3) the difference between—

‘“(A) the maximum number of visas author-
ized to be issued under this subsection dur-
ing fiscal years 2001 through 2005 minus the
number of visas issued under this subsection
during those years; and

‘“(B) the number of visas described in sub-
paragraph (A) that were issued after fiscal
year 2005.”.

(b) EMPLOYMENT-BASED IMMIGRANTS.—Sec-
tion 201(d) of the Immigration and Nation-
ality Act (8 U.S.C. 1151(d)) is amended to
read as follows:

‘(d) WORLDWIDE LEVEL OF EMPLOYMENT-
BASED IMMIGRANTS.—The worldwide level of
employment-based immigrants under this
subsection for a fiscal year is equal to the
sum of—

(1) 290,000

‘(2) the difference between the maximum
number of visas authorized to be issued
under this subsection during the previous fis-
cal year and the number of visas issued dur-
ing the previous fiscal year; and

‘“(3) the difference between—

‘“(A) the maximum number of visas author-
ized to be issued under this subsection dur-
ing fiscal years 2001 through 2005 and the
number of visa numbers issued under this
subsection during those years; and

‘“(B) the number of visas described in sub-
paragraph (A) that were issued after fiscal
year 2005.”.

SEC. 602. COUNTRY LIMITS.

Section 202(a) of the Immigration and Na-
tionality Act (8 U.S.C. 11562(a)) is amended—

(1) in paragraph (2)—

(A) by striking ‘‘, (4), and (5)” and insert-
ing “‘and (4)’; and

(B) by striking ‘‘7 percent (in the case of a
single foreign state) or 2 percent’’ and insert-
ing ‘10 percent (in the case of a single for-
eign state) or 5 percent’’; and

(2) by striking paragraph (5).

SEC. 603. ALLOCATION OF IMMIGRANT VISAS.

(a) PREFERENCE ALLOCATION FOR FAMILY-
SPONSORED IMMIGRANTS.—Section 203(a) of
the Immigration and Nationality Act (8
U.S.C. 1153(a)) is amended to read as follows:

‘‘(a) PREFERENCE ALLOCATIONS FOR FAMILY-
SPONSORED IMMIGRANTS.—Aliens subject to
the worldwide level specified in section 201(c)
for family-sponsored immigrants shall be al-
located visas as follows:
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‘(1) UNMARRIED SONS AND DAUGHTERS OF
CITIZENS.—Qualified immigrants who are the
unmarried sons or daughters of citizens of
the United States shall be allocated visas in
a quantity not to exceed 10 percent of such
worldwide level plus any visas not required
for the class specified in paragraph (4).

‘(2) SPOUSES AND UNMARRIED SONS AND
DAUGHTERS OF PERMANENT RESIDENT
ALIENS.—Visas in a quantity not to exceed 50
percent of such worldwide level plus any
visas not required for the class specified in
paragraph (1) shall be allocated to qualified
immigrants—

““(A) who are the spouses or children of an
alien lawfully admitted for permanent resi-
dence, which visas shall constitute not less
than 77 percent of the visas allocated under
this paragraph; or

‘(B) who are the unmarried sons or daugh-
ters of an alien lawfully admitted for perma-
nent residence.

““(3) MARRIED SONS AND DAUGHTERS OF CITI-
ZENS.—Qualified immigrants who are the
married sons and daughters of citizens of the
United States shall be allocated visas in a
quantity not to exceed 10 percent of such
worldwide level plus any visas not required
for the classes specified in paragraphs (1) and
(2).

‘“(4) BROTHERS AND SISTERS OF CITIZENS.—
Qualified immigrants who are the brothers
or sisters of citizens of the United States
who are at least 21 years of age shall be allo-
cated visas in a quantity not to exceed 30
percent of the worldwide level plus any visas
not required for the classes specified in para-
graphs (1) through (3).”".

(b) PREFERENCE ALLOCATION FOR EMPLOY-
MENT-BASED IMMIGRANTS.—Section 203(b) of
the Immigration and Nationality Act (8
U.S.C. 1153(b)) is amended—

(1) in paragraph (1), by striking ‘‘28.6 per-
cent” and inserting ‘20 percent’’;

(2) in paragraph (2)(A), by striking ‘28.6
percent’ and inserting ‘20 percent’’;

(3) in paragraph (3)(A)—

(A) by striking ‘‘28.6 percent’ and insert-
ing ‘35 percent’’; and

(B) by striking clause (iii);

(4) by striking paragraph (4);

(5) by redesignating paragraph (5) as para-
graph (4);

(6) in paragraph (4)(A), as redesignated, by
striking ‘7.1 percent” and inserting ‘‘5 per-
cent”’;

(7) by inserting after paragraph (4), as re-
designated, the following:

‘“(5) OTHER WORKERS.—Visas shall be made
available, in a number not to exceed 30 per-
cent of such worldwide level, plus any visa
numbers not required for the classes speci-
fied in paragraphs (1) through (4), to quali-
fied immigrants who are capable, at the time
of petitioning for classification under this
paragraph, of performing unskilled labor
that is not of a temporary or seasonal na-
ture, for which qualified workers are deter-
mined to be unavailable in the United
States, or to nonimmigrants under section
101(a)(15)(H)(v)(a).”’; and

(8) by striking paragraph (6).

(c) CONFORMING AMENDMENTS.—

(1) DEFINITION OF SPECIAL IMMIGRANT.—Sec-
tion 101(a)(27)(M) of the Immigration and Na-
tionality Act (8 U.S.C. 1101(a)(27)(M)) is
amended by striking ‘‘subject to the numer-
ical limitations of section 203(b)(4),”’.

(2) REPEAL OF TEMPORARY REDUCTION IN
WORKERS’ VISAS.—Section 203(e) of the Nica-
raguan Adjustment and Central American
Relief Act (8 U.S.C. 1153 note) is repealed.
SEC. 604. RELIEF FOR CHILDREN AND WIDOWS.

(a) IN GENERAL.—Section 201(b)(2)(A)({@) of
the Immigration and Nationality Act (8
U.S.C. 1151(b)(2)(A)(1)) is amended by striking
‘“‘spouses, and parents of a citizen of the
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United States” and inserting ‘‘(and their
children who are accompanying or following
to join them), the spouses (and their children
who are accompanying or following to join
them), and the parents of a citizen of the
United States (and their children who are ac-
companying or following to join them)’.

(b) PETITION.—Section 204(a)(1)(A)(ii) of the
Immigration and Nationality Act (8 U.S.C.
1154 (a)(1)(A)(ii) is amended by inserting ‘‘or
an alien child or alien parent described in
the third sentence of section 201(b)(2)(A)({1)”’
after ‘‘section 201(b)(2)(A)({H)”.

(¢) ADJUSTMENT OF STATUS.—Section 245 of
the Immigration and Nationality Act (8
U.S.C. 1255) is amended by adding at the end
the following:

‘“(n) APPLICATIONS FOR ADJUSTMENT OF
STATUS BY SURVIVING SPOUSES, CHILDREN,
AND PARENTS.—

‘(1 IN GENERAL.—Notwithstanding sub-
sections (a) and (c) (except subsection (c)(6)),
any alien described in paragraph (2) who ap-
plied for adjustment of status prior to the
death of the qualifying relative, may have
such application adjudicated as if such death
had not occurred.

‘(2) ALIEN DESCRIBED.—An alien described
in this paragraph is an alien who—

‘“(A) is an immediate relative (as defined in
section 201(b)(2)(A)(1));

‘“(B) is a family-sponsored immigrant (as
described in subsection (a) or (d) of section
203);

‘“(C) is a derivative beneficiary of an em-
ployment-based immigrant under section
203(b), as described in section 203(d); or

‘(D) is a derivative beneficiary of a diver-
sity immigrant (as described in section
203(c)).”.

(d) TRANSITION PERIOD.—Notwithstanding a
denial of an application for adjustment of
status not more than 2 years before the date
of enactment of this Act, in the case of an
alien whose qualifying relative died before
the date of enactment of this Act, such ap-
plication may be renewed by the alien
through a motion to reopen, without fee,
filed not later than 1 year after the date of
enactment of this Act.

SEC. 605. AMENDING THE AFFIDAVIT OF SUP-
PORT REQUIREMENTS.

Section 213A of the Immigration and Na-
tionality Act (8 U.S.C. 1183a) is amended—

(1) in subsection (a)(1)(A), by striking ‘125"
and inserting “100”’; and

(2) in subsection (f), by striking ‘125"’ each
place it appears and inserting ‘‘100”’.

SEC. 606. DISCRETIONARY AUTHORITY.

Section 212(i) of the Immigration and Na-
tionality Act (8 U.S.C. 1182(i)) is amended—

(1) by redesignating paragraph (2) as para-
graph (3); and

(2) by inserting after paragraph (1) the fol-
lowing:

‘“(2)(A) The Secretary of Homeland Secu-
rity may waive the application of subsection
(a)(6)(C)—

‘(i) in the case of an immigrant who is the
spouse, parent, son, or daughter of a United
States citizen or of an alien lawfully admit-
ted for permanent residence, if the Secretary
of Homeland Security determines that the
refusal of admission to the United States of
such immigrant alien would result in ex-
treme hardship to the citizen or lawfully
resident spouse, child, son, daughter, or par-
ent of such an alien; or

‘“(ii) in the case of an alien granted classi-
fication under clause (iii) or (iv) of section
204(a)(1)(A) or clause (ii) or (iii) of section
204(a)(1)(B), the alien demonstrates extreme
hardship to the alien or the alien’s parent or
child if, such parent or child is a United
States citizen, a lawful permanent resident,
or a qualified alien.

‘“(B) An alien who is granted a waiver
under subparagraph (A) shall pay a $2,000
fine.”.
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SEC. 607. FAMILY UNITY.

Section 212(a)(9) of the Immigration and
Nationality Act (8 TU.S.C. 1182(a)(9)) is
amended—

(1) in subparagraph (B)(iii)(I), by striking
18" and inserting ‘‘21’’; and

(2) in subparagraph (C)(ii)—

(A) by redesignating subclauses (1) and (2)
as subclauses (I) and (II); and

(B) in subclause (II), as redesignated, by re-
designating items (A), (B), (C), and (D) as
items (aa), (bb), (cc), and (dd); and

(3) by adding at the end the following:

(D) WAIVER.—

‘(i) IN GENERAL.—The Secretary may waive
the application of subparagraphs (B) and (C)
for an alien who is a beneficiary of a petition
filed under sections 201 and 203 if such peti-
tion was filed on or before the date of intro-
duction of Secure America and Orderly Im-
migration Act.

‘(i) FINE.—An alien who is granted a waiv-
er under clause (i) shall pay a $2,000 fine.”’.

TITLE VII—H-5B NONIMMIGRANTS
SEC. 701. H-5B NONIMMIGRANTS.

(a) IN GENERAL.—Chapter 5 of title II of the
Immigration and Nationality Act (8 U.S.C.
1255 et seq.) is amended by adding after sec-
tion 250 the following:

‘‘H-5B NONIMMIGRANTS

“SEC. 250A. (a) IN GENERAL.—The Sec-
retary of Homeland Security shall adjust the
status of an alien to that of a nonimmigrant
under section 101(a)(15)(H)(v)(b) if the alien—

(1) submits an application for such adjust-
ment; and

‘“(2) meets the requirements of this sec-
tion.

““(b) PRESENCE IN THE UNITED STATES.—The
alien shall establish that the alien—

‘(1) was present in the United States be-
fore the date on which the Secure America
and Orderly Immigration Act was intro-
duced, and has been continuously in the
United States since such date; and

‘(2) was not legally present in the United
States on the date on which the Secure
America and Orderly Immigration Act was
introduced under any classification set forth
in section 101(a)(15).

‘(c) SPOUSES AND CHILDREN.—Notwith-
standing any other provision of law, the Sec-
retary of Homeland Security shall, if the
person is otherwise eligible under subsection
(b)—

‘(1) adjust the status to that of a non-
immigrant under section 101(a)(15)(H)(v)(b)
for, or provide a nonimmigrant visa to, the
spouse or child of an alien who is provided
nonimmigrant status under section
101(a)(15)(H)(v)(b); or

‘“(2) adjust the status to that of a non-
immigrant under section 101(a)(15)(H)(v)(b)
for an alien who, before the date on which
the Secure America and Orderly Immigra-
tion Act was introduced in Congress, was the
spouse or child of an alien who is provided
nonimmigrant status under section
101(a)(15)(H)(v)(b), or is eligible for such sta-
tus, if—

“(A) the termination of the qualifying re-
lationship was connected to domestic vio-
lence; and

‘(B) the spouse or child has been battered
or subjected to extreme cruelty by the
spouse or parent alien who is provided non-
immigrant status under section
101(a)(15)(H)(V)(b).

‘‘(d) OTHER CRITERIA.—

‘(1) IN GENERAL.—AnN alien may be granted
nonimmigrant status under section
101(a)(15)(H)(v)(b), or granted status as the
spouse or child of an alien eligible for such
status under subsection (c¢), if the alien es-
tablishes that the alien—

‘““(A) is not inadmissible to the United
States under section 212(a), except as pro-
vided in paragraph (2); or
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“(B) has not ordered, incited, assisted, or
otherwise participated in the persecution of
any person on account of race, religion, na-
tionality, membership in a particular social
group, or political opinion.

“(2) GROUNDS OF INADMISSIBILITY.—In de-
termining an alien’s admissibility under
paragraph (1)(A)—

“(A) paragraphs (5), (6)(A), (6)(B), (6)(C),
(B)(F), (6)(G), (T), (9), and (10)(B) of section
212(a) shall not apply for conduct that oc-
curred before the date on which the Secure
America and Orderly Immigration Act was
introduced;

‘““(B) the Secretary of Homeland Security
may not waive—

(i) subparagraph (A), (B), (C), (E), (G), (H),
or (I) of section 212(a)(2) (relating to crimi-
nals);

‘“(ii) section 212(a)(3) (relating to security
and related grounds); or

‘“(iii) subparagraph (A) or (C) of section
212(a)(10) (relating to polygamists and child
abductors);

“(C) for conduct that occurred before the
date on which the Secure America and Or-
derly Immigration Act was introduced, the
Secretary of Homeland Security may waive
the application of any provision of section
212(a) not listed in subparagraph (B) on be-
half of an individual alien for humanitarian
purposes, to ensure family unity, or when
such waiver is otherwise in the public inter-
est; and

‘(D) nothing in this paragraph shall be
construed as affecting the authority of the
Secretary of Homeland Security other than
under this paragraph to waive the provisions
of section 212(a).

¢“(3) APPLICABILITY OF OTHER PROVISIONS.—
Sections 240B(d) and 241(a)(5) shall not apply
to an alien who is applying for adjustment of
status in accordance with this title for con-
duct that occurred before the date on which
the Secure America and Orderly Immigra-
tion Act was introduced.

‘“(e) EMPLOYMENT.—

‘(1) IN GENERAL.—The Secretary of Home-
land Security may not adjust the status of
an alien to that of a nonimmigrant under
section 101(a)(15)(H)(v)(b) unless the alien es-
tablishes that the alien—

““(A) was employed in the United States,
whether full time, part time, seasonally, or
self-employed, before the date on which the
Secure America and Orderly Immigration
Act was introduced; and

‘(B) has been employed in the United
States since that date.

¢‘(2) EVIDENCE OF EMPLOYMENT.—

‘“(A) CONCLUSIVE DOCUMENTS.—An alien
may conclusively establish employment sta-
tus in compliance with paragraph (1) by sub-
mitting to the Secretary of Homeland Secu-
rity records demonstrating such employment
maintained by—

‘(i) the Social Security Administration,
Internal Revenue Service, or by any other
Federal, State, or local government agency;

‘(ii) an employer; or

‘“(iii) a labor union, day labor center, or an
organization that assists workers in matters
related to employment.

‘(B) OTHER DOCUMENTS.—An alien who is
unable to submit a document described in
clauses (i) through (iii) of subparagraph (A)
may satisfy the requirement in paragraph (1)
by submitting to the Secretary at least 2
other types of reliable documents that pro-
vide evidence of employment, including—

‘(i) bank records;

“‘(i1) business records;

‘(iii) sworn affidavits from nonrelatives
who have direct knowledge of the alien’s
work; or

‘“(iv) remittance records.

“(3) INTENT OF CONGRESS.—It is the intent
of Congress that the requirement in this sub-
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section be interpreted and implemented in a
manner that recognizes and takes into ac-
count the difficulties encountered by aliens
in obtaining evidence of employment due to
the undocumented status of the alien.

‘‘(4) BURDEN OF PROOF.—An alien described
in paragraph (1) who is applying for adjust-
ment of status under this section has the
burden of proving by a preponderance of the
evidence that the alien has satisfied the re-
quirements of this subsection. An alien may
meet such burden of proof by producing suffi-
cient evidence to demonstrate such employ-
ment as a matter of reasonable inference.

“(f) SPECIAL RULES FOR MINORS AND INDI-
VIDUALS WHO ENTERED AS MINORS.—The em-
ployment requirements under this section
shall not apply to any alien under 21 years of
age.

‘(g) EDUCATION PERMITTED.—An alien may
satisfy the employment requirements under
this section, in whole or in part, by full-time
attendance at—

‘(1) an institution of higher education (as
defined in section 101 of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1001)); or

‘(2) a secondary school (as defined in sec-
tion 9101 of the Elementary and Secondary
Education Act of 1965 (20 U.S.C. 7801)).

“(h) SECURITY AND LAW ENFORCEMENT
BACKGROUND CHECKS.—

‘(1) SUBMISSION OF FINGERPRINTS.—An
alien may not be granted nonimmigrant sta-
tus under section 101(a)(15)(H)(v)(b), or grant-
ed status as the spouse or child of an alien
eligible for such status under subsection (c),
unless the alien submits fingerprints in ac-
cordance with procedures established by the
Secretary of Homeland Security.

‘“(2) BACKGROUND CHECKS.—The Secretary
of Homeland Security shall utilize finger-
prints and other data provided by the alien
to conduct a background check of such alien
relating to criminal, national security, or
other law enforcement actions that would
render the alien ineligible for adjustment of
status as described in this section.

‘“(3) EXPEDITIOUS PROCESSING.—The back-
ground checks required under paragraph (2)
shall be conducted as expeditiously as pos-
sible.

‘(1) PERIOD OF AUTHORIZED STAY AND AP-
PLICATION FEE AND FINE.—

‘(1) PERIOD OF AUTHORIZED STAY.—

‘“(A) IN GENERAL.—The period of authorized
stay for a nonimmigrant described in section
101(a)(15)(H)(v)(b) shall be 6 years.

‘(B) LIMITATION.—The Secretary of Home-
land Security may not authorize a change
from such nonimmigrant classification to
any other immigrant or nonimmigrant clas-
sification until the termination of the 6-year
period described in subparagraph (A). The
Secretary may only extend such period to
accommodate the processing of an applica-
tion for adjustment of status under section
245B.

‘“(2) APPLICATION FEE.—The Secretary of
Homeland Security shall impose a fee for fil-
ing an application for adjustment of status
under this section. Such fee shall be suffi-
cient to cover the administrative and other
expenses incurred in connection with the re-
view of such applications.

“(3) FINES.—

‘“(A) IN GENERAL.—In addition to the fee re-
quired under paragraph (2), the Secretary of
Homeland Security may accept an applica-
tion for adjustment of status under this sec-
tion only if the alien pays a $1,000 fine.

‘(B) EXCEPTION.—Fines paid under this
paragraph shall not be required from an
alien under the age of 21.

‘“(4) COLLECTION OF FEES AND FINES.—AIl
fees and fines collected under this section
shall be deposited in the Treasury in accord-
ance with section 286(w).

““(j) TREATMENT OF APPLICANTS.—
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‘(1) IN GENERAL.—An alien who files an ap-
plication under this section, including the
alien’s spouse or child—

‘“(A) shall be granted employment author-
ization pending final adjudication of the
alien’s application for adjustment of status;

‘“(B) shall be granted permission to travel
abroad;

‘(C) may not be detained, determined inad-
missible or deportable, or removed pending
final adjudication of the alien’s application
for adjustment of status, unless the alien,
through conduct or criminal conviction, be-
comes ineligible for such adjustment of sta-
tus; and

‘(D) may not be considered an unauthor-
ized alien (as defined in section 274A(h)(3))
until employment authorization under sub-
paragraph (A) is denied.

‘(2) BEFORE APPLICATION PERIOD.—If an
alien is apprehended after the date of enact-
ment of this section, but before the promul-
gation of regulations pursuant to this sec-
tion, and the alien can establish prima facie
eligibility as a nonimmigrant under section
101(a)(15)(H)(v)(b), the Secretary of Home-
land Security shall provide the alien with a
reasonable opportunity, after promulgation
of regulations, to file an application for ad-
justment.

‘(3) DURING CERTAIN PROCEEDINGS.—Not-
withstanding any provision of this Act, an
alien who is in removal proceedings shall
have an opportunity to apply for adjustment
of status under this title unless a final ad-
ministrative determination has been made.

‘‘(4) RELATIONSHIPS OF APPLICATION TO CER-
TAIN ORDERS.—An alien who is present in the
United States and has been ordered excluded,
deported, removed, or ordered to depart vol-
untarily from the United States under any
provision of this Act may, notwithstanding
such order, apply for adjustment of status in
accordance with this section. Such an alien
shall not be required to file a separate mo-
tion to reopen, reconsider, or vacate the ex-
clusion, deportation, removal, or voluntary
departure order. If the Secretary of Home-
land Security grants the application, the
Secretary shall cancel such order. If the Sec-
retary of Homeland Security renders a final
administrative decision to deny the applica-
tion, such order shall be effective and en-
forceable to the same extent as if the appli-
cation had not been made.

‘“(k) ADMINISTRATIVE AND JUDICIAL RE-
VIEW.—

‘(1) ADMINISTRATIVE REVIEW.—

“(A) SINGLE LEVEL OF ADMINISTRATIVE AP-
PELLATE REVIEW.—The Secretary of Home-
land Security shall establish an appellate
authority within the United States Citizen-
ship and Immigration Services to provide for
a single level of administrative appellate re-
view of a determination respecting an appli-
cation for adjustment of status under this
section.

‘(B) STANDARD FOR REVIEW.—Administra-
tive appellate review referred to in subpara-
graph (A) shall be based solely upon the ad-
ministrative record established at the time
of the determination on the application and
upon the presentation of additional or newly
discovered evidence during the time of the
pending appeal.

¢‘(2) JUDICIAL REVIEW.—

‘“(A) IN GENERAL.—There shall be judicial
review in the Federal courts of appeal of the
denial of an application for adjustment of
status under this section. Notwithstanding
any other provision of law, the standard for
review of such a denial shall be governed by
subparagraph (B).

“(B) STANDARD FOR JUDICIAL REVIEW.—Ju-
dicial review of a denial of an application
under this section shall be based solely upon
the administrative record established at the
time of the review. The findings of fact and
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other determinations contained in the record
shall be conclusive unless the applicant can
establish abuse of discretion or that the find-
ings are directly contrary to clear and con-
vincing facts contained in the record, consid-
ered as a whole.

¢“(C) JURISDICTION OF COURTS.—

‘(i) IN GENERAL.—Notwithstanding any
other provision of law, the district courts of
the United States shall have jurisdiction
over any cause or claim arising from a pat-
tern or practice of the Secretary of Home-
land Security in the operation or implemen-
tation of this section that is arbitrary, capri-
cious, or otherwise contrary to law, and may
order any appropriate relief.

‘“(ii) REMEDIES.—A district court may
order any appropriate relief under clause (i)
if the court determines that resolution of
such cause or claim will serve judicial and
administrative efficiency or that a remedy
would otherwise not be reasonably available
or practicable.

‘“(3) STAY OF REMOVAL.—Aliens seeking ad-
ministrative or judicial review under this
subsection shall not be removed from the
United States until a final decision is ren-
dered establishing ineligibility under this
section.

‘(1) CONFIDENTIALITY OF INFORMATION.—

‘(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection, no Federal agency
or bureau, nor any officer, employee, or
agent of such agency or bureau, may—

““(A) use the information furnished by the
applicant pursuant to an application filed
under this section for any purpose other than
to make a determination on the application;

“(B) make any publication through which
the information furnished by any particular
applicant can be identified; or

“(C) permit anyone other than the sworn
officers and employees of such agency or bu-
reau to examine individual applications.

‘“(2) REQUIRED DISCLOSURES.—The Sec-
retary of Homeland Security shall provide
the information furnished pursuant to an ap-
plication filed under this section, and any
other information derived from such fur-
nished information, to a duly recognized law
enforcement entity in connection with a
criminal investigation or prosecution or a
national security investigation or prosecu-
tion, in each instance about an individual
suspect or group of suspects, when such in-
formation is requested in writing by such en-
tity.

‘“(3) CRIMINAL PENALTY.—AnNny person who
knowingly uses, publishes, or permits infor-
mation to be examined in violation of this
subsection shall be fined not more than
$10,000.

“(m) PENALTIES FOR FALSE STATEMENTS IN
APPLICATIONS.—

(1) CRIMINAL PENALTY.—

‘“(A) VIOLATION.—It shall be unlawful for
any person—

‘(i) to file or assist in filing an application
for adjustment of status under this section
and knowingly and willfully falsify, mis-
represent, conceal, or cover up a material
fact or make any false, fictitious, or fraudu-
lent statements or representations, or make
or use any false writing or document know-
ing the same to contain any false, fictitious,
or fraudulent statement or entry; or

‘“(ii) to create or supply a false writing or
document for use in making such an applica-
tion.

‘(B) PENALTY.—Any person who violates
subparagraph (A) shall be fined in accord-
ance with title 18, United States Code, im-
prisoned not more than 5 years, or both.

‘“(2) INADMISSIBILITY.—An alien who is con-
victed of a crime under paragraph (1) shall be
considered to be inadmissible to the United
States on the ground described in section
212(a)(6)(C)(1).
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‘“(3) EXCEPTION.—Notwithstanding para-
graphs (1) and (2), any alien or other entity
(including an employer or union) that sub-
mits an employment record that contains in-
correct data that the alien used in order to
obtain such employment before the date on
which the Secure America and Orderly Im-
migration Act is introduced, shall not, on
that ground, be determined to have violated
this section.”.

(b) CLERICAL AMENDMENT.—The table of
contents for the Immigration and Nation-
ality Act (8 U.S.C. 1101 et seq.) is amended by
inserting after the item relating to section
250 the following:

‘“Sec. 2560A. H-5B nonimmigrants.”.

SEC. 702. ADJUSTMENT OF STATUS FOR H-5B

NONIMMIGRANTS.

(a) IN GENERAL.—Chapter 5 of title II of the
Immigration and Nationality Act (8 U.S.C.
1255 et seq.) is amended by inserting after
section 245A the following:

“ADJUSTMENT OF STATUS OF FORMER H-5B NON-
IMMIGRANT TO THAT OF PERSON ADMITTED
FOR LAWFUL PERMANENT RESIDENCE
“SEC. 245B. (a) REQUIREMENTS.—The Sec-

retary shall adjust the status of an alien
from nonimmigrant status under section
101(a)(15)(H)(v)(b) to that of an alien lawfully
admitted for permanent residence under this
section if the alien satisfies the following re-
quirements:

‘(1) COMPLETION OF EMPLOYMENT OR EDU-
CATION REQUIREMENT.—The alien establishes
that the alien has been employed in the
United States, either full time, part time,
seasonally, or self-employed, or has met the
education requirements of subsection (f) or
(g) of section 250A during the period required
by section 250A(e).

‘(2) RULEMAKING.—The Secretary shall es-
tablish regulations for the timely filing and
processing of applications for adjustment of
status for nonimmigrants under section
101(a)(15)(H)(V)(b).

¢“(3) APPLICATION AND FEE.—The alien who
applies for adjustment of status under this
section shall pay the following:

‘“(A) APPLICATION FEE.—An alien who files
an application under section 245B of the Im-
migration and Nationality Act, shall pay an
application fee, set by the Secretary.

‘‘(B) ADDITIONAL FINE.—Before the adju-
dication of an application for adjustment of
status filed under this section, an alien who
is at least 21 years of age shall pay a fine of
$1,000.

‘(4) ADMISSIBLE UNDER IMMIGRATION
LAWS.—The alien establishes that the alien is
not inadmissible under section 212(a), except
for any provision of that section that is not
applicable or waived under section 250A(d)(2).

‘“(5) MEDICAL EXAMINATION.—The alien
shall undergo, at the alien’s expense, an ap-
propriate medical examination (including a
determination of immunization status) that
conforms to generally accepted professional
standards of medical practice.

‘“(6) PAYMENT OF INCOME TAXES.—

‘“(A) IN GENERAL.—Not later than the date
on which status is adjusted under this sec-
tion, the alien shall establish the payment of
all Federal income taxes owed for employ-
ment during the period of employment re-
quired by section 250A(e) by establishing
that—

‘(i) no such tax liability exists;

‘‘(ii) all outstanding liabilities have been
met; or

‘“(iii) the alien has entered into an agree-
ment for payment of all outstanding liabil-
ities with the Internal Revenue Service.

‘(B) IRS COOPERATION.—The Commissioner
of Internal Revenue shall provide docu-
mentation to an alien upon request to estab-
lish the payment of all income taxes re-
quired by this paragraph.
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¢“(7T) BASIC CITIZENSHIP SKILLS.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the alien shall establish
that the alien—

‘(i) meets the requirements of section 312;
or

‘“(ii) is satisfactorily pursuing a course of
study to achieve such an understanding of
English and knowledge and understanding of
the history and government of the United
States.

‘“(B) RELATION TO NATURALIZATION EXAM-
INATION.—An alien who demonstrates that
the alien meets the requirements of section
312 may be considered to have satisfied the
requirements of that section for purposes of
becoming naturalized as a citizen of the
United States under title III.

‘‘(8) SECURITY AND LAW ENFORCEMENT BACK-
GROUND CHECKS.—The Secretary shall con-
duct a security and law enforcement back-
ground check in accordance with procedures
described in section 250A(h).

“(9) MILITARY SELECTIVE SERVICE.—The
alien shall establish that if the alien is with-
in the age period required under the Military
Selective Service Act (50 U.S.C. App. 451 et
seq.), that such alien has registered under
that Act.

‘“(b) TREATMENT OF SPOUSES AND CHIL-
DREN.—

‘(1) ADJUSTMENT OF STATUS.—Notwith-
standing any other provision of law, the Sec-
retary of Homeland Security shall—

““(A) adjust the status to that of a lawful
permanent resident under this section, or
provide an immigrant visa to the spouse or
child of an alien who adjusts status to that
of a permanent resident under this section;
or

‘(B) adjust the status to that of a lawful
permanent resident under this section for an
alien who was the spouse or child of an alien
who adjusts status or is eligible to adjust
status to that of a permanent resident under
section 245B in accordance with subsection
(a), if—

‘‘(i) the termination of the qualifying rela-
tionship was connected to domestic violence;
and

¢‘(ii) the spouse or child has been battered
or subjected to extreme cruelty by the
spouse or parent who adjusts status to that
of a permanent resident under this section.

‘“(2) APPLICATION OF OTHER LAW.—In acting
on applications filed under this subsection
with respect to aliens who have been bat-
tered or subjected to extreme cruelty, the
Secretary of Homeland Security shall apply
the provisions of section 204(a)(1)(J) and the
protections, prohibitions, and penalties
under section 384 of the Illegal Immigration
Reform and Immigrant Responsibility Act of
1996 (8 U.S.C. 1367).

“(c) JUDICIAL REVIEW; CONFIDENTIALITY;
PENALTIES.—Subsections (n), (o), and (p) of
section 250A shall apply to this section.”.

(b) CLERICAL AMENDMENT.—The table of
contents for the Immigration and Nation-
ality Act (8 U.S.C. 1101 et seq.) is amended by
inserting after the item relating to section
245A the following:

“Sec. 245B. Adjustment of status of former
H-5B nonimmigrant to that of
person admitted for lawful per-
manent residence.”.

SEC. 703. ALIENS NOT SUBJECT TO DIRECT NU-

MERICAL LIMITATIONS.

Section 201(b)(1) of the Immigration and
Nationality Act (8 U.S.C. 1151(b)(1)) is
amended—

(1) in subparagraph (A), by striking ‘‘sub-
paragraph (A) or (B) of”’; and

(2) by adding at the end the following:

‘““(F) Aliens whose status is adjusted from
the status described in section
101(a)(A5)(H)(v)(b).”.
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SEC. 704. EMPLOYER PROTECTIONS.

(a) IMMIGRATION STATUS OF ALIEN.—Em-
ployers of aliens applying for adjustment of
status under section 245B or 250A of the Im-
migration and Nationality Act, as added by
this title, shall not be subject to civil and
criminal tax liability relating directly to the
employment of such alien prior to such alien
receiving employment authorization under
this title.

(b) PROVISION OF EMPLOYMENT RECORDS.—
Employers that provide unauthorized aliens
with copies of employment records or other
evidence of employment pursuant to an ap-
plication for adjustment of status under sec-
tion 2456B or 250A of the Immigration and Na-
tionality Act or any other application or pe-
tition pursuant to any other immigration
law, shall not be subject to civil and crimi-
nal liability under section 274A of such Act
for employing such unauthorized aliens.

(c) APPLICABILITY OF OTHER LAW.—Nothing
in this section may be used to shield an em-
ployer from liability under section 274B of
the Immigration and Nationality Act (8
U.S.C. 1324b) or any other labor or employ-
ment law.

SEC. 705. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—There are authorized to
be appropriated to the Secretary of Home-
land Security such sums as may be necessary
to carry out this title and the amendments
made by this title.

(b) AVAILABILITY OF FUNDS.—Funds appro-
priated pursuant subsection (a) shall remain
available until expended.

(c) SENSE OF CONGRESS.—It is the sense of
Congress that funds authorized to be appro-
priated under subsection (a) should be di-
rectly appropriated so as to facilitate the or-
derly and timely commencement of the proc-
essing of applications filed under sections
245B and 250A of the Immigration and Na-
tionality Act, as added by this Act.

TITLE VIII—PROTECTION AGAINST
IMMIGRATION FRAUD
SEC. 801. RIGHT TO QUALIFIED REPRESENTA-
TION.

Section 292 of the Immigration and Nation-
ality Act (8 U.S.C. 1362) is amended to read
as follows:

“RIGHT TO QUALIFIED REPRESENTATION IN
IMMIGRATION MATTERS

“SEC. 292. (a) AUTHORIZED REPRESENTA-
TIVES IN IMMIGRATION MATTERS.—Only the
following individuals are authorized to rep-
resent an individual in an immigration mat-
ter before any Federal agency or entity:

‘(1) An attorney.

‘“(2) A law student who is enrolled in an ac-
credited law school, or a graduate of an ac-
credited law school who is not admitted to
the bar, if—

‘“(A) the law student or graduate is appear-
ing at the request of the individual to be rep-
resented;

“(B) in the case of a law student, the law
student has filed a statement that the law
student is participating, under the direct su-
pervision of a faculty member, attorney, or
accredited representative, in a legal aid pro-
gram or clinic conducted by a law school or
nonprofit organization, and that the law stu-
dent is appearing without direct or indirect
remuneration from the individual the law
student represents;

‘“(C) in the case of a graduate, the graduate
has filed a statement that the graduate is
appearing under the supervision of an attor-
ney or accredited representative and that
the graduate is appearing without direct or
indirect remuneration from the individual
the graduate represents; and

‘(D) the law student’s or graduate’s ap-
pearance is—

‘(i) permitted by the official before whom
the law student or graduate wishes to ap-
pear; and
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‘(ii) accompanied by the supervising fac-
ulty member, attorney, or accredited rep-
resentative, to the extent required by such
official.

‘(3) Any reputable individual, if—

‘‘(A) the individual is appearing on an indi-
vidual case basis, at the request of the indi-
vidual to be represented;

“(B) the individual is appearing without di-
rect or indirect remuneration and the indi-
vidual files a written declaration to that ef-
fect, except as described in subparagraph (D);

‘(C) the individual has a pre-existing rela-
tionship or connection with the individual
entitled to representation, such as a relative,
neighbor, clergyman, business associate, or
personal friend, except that this requirement
may be waived, as a matter of administra-
tive discretion, in cases where adequate rep-
resentation would not otherwise be avail-
able; and

‘(D) if making a personal appearance on
behalf of another individual, the appearance
is permitted by the official before whom the
individual wishes to appear, except that such
permission shall not be granted with respect
to any individual who regularly engages in
immigration and naturalization practice or
preparation, or holds himself or herself out
to the public as qualified to do so.

‘“(4) An individual representing a recog-
nized organization (as described in sub-
section (f)) who has been approved to serve
as an accredited representative by the Board
of Immigration Appeals under subsection
(£)(2).

““(5) An accredited official, in the United
States, of the government to which an alien
owes allegiance, if the official appears solely
in his or her official capacity and with the
consent of the person to be represented.

“(6) An individual who is licensed to prac-
tice law and is in good standing in a court of
general jurisdiction of the country in which
the individual resides and who is engaged in
such practice, if the person represents per-
sons only in matters outside the United
States and that the official before whom
such person wishes to appear allows such
representation, as a matter of discretion.

“(7T) An attorney, or an organization rep-
resented by an attorney, may appear, on a
case-by-case basis, as amicus curiae, if the
Board of Immigration Appeals grants such
permission and the public interest will be
served by such appearance.

“(b) FORMER EMPLOYEES.—No individual
previously employed by the Department of
Justice, Department of State, Department of
Labor, or Department of Homeland Security
may be permitted to act as an authorized
representative under this section, if such au-
thorization would violate any other applica-
ble provision of Federal law or regulation. In
addition, any application for such authoriza-
tion must disclose any prior employment by
or contract with such agencies for services of
any nature.

‘‘(¢) ADVERTISING.—Only an attorney or an
individual approved under subsection (f)(2) as
an accredited representative may advertise
or otherwise hold themselves out as being
able to provide representation in an immi-
gration matter. This provision shall in no
way be deemed to diminish any Federal or
State law to regulate, control, or enforce
laws regarding such advertisement, solicita-
tion, or offer of representation.

‘‘(d) REMOVAL PROCEEDINGS.—In any pro-
ceeding for the removal of an individual
from the United States and in any appeal
proceedings from such proceeding, the indi-
vidual shall have the privilege, as the indi-
vidual shall choose, of being represented (at
no expense to the Government) by an indi-
vidual described in subsection (a). Represen-
tation by an individual other than a person
described in subsection (a) may cause the
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representative to be subject to civil pen-
alties or such other penalties as may be ap-
plicable.

‘‘(e) BENEFITS FILINGS.—In any filing or
submission for an immigration related ben-
efit or a determination related to the immi-
gration status of an individual made to the
Department of Homeland Security, the De-
partment of Labor, or the Department of
State, the individual shall have the privi-
lege, as the individual shall choose, of being
represented (at no expense to the Govern-
ment) by an individual described in sub-
section (a). Representation by an individual
other than an individual described in sub-
section (a) is cause for the representative to
be subject to civil or criminal penalties, as
may be applicable.

‘“‘(f) RECOGNIZED ORGANIZATIONS AND AC-
CREDITED REPRESENTATIVES.—

(1) RECOGNIZED ORGANIZATIONS.—

‘“(A) IN GENERAL.—The Board of Immigra-
tion Appeals may determine that a person is
a recognized organization if such person—

‘(i) is a nonprofit religious, charitable, so-
cial service, or similar organization estab-
lished in the United States that—

‘(1) is recognized by the Board of Immigra-
tion Appeals; and

‘“(IT) is authorized to designate a represent-
ative to appear in an immigration matter be-
fore the Department of Homeland Security
or the Executive Office for Immigration Re-
view of the Department of Justice; and

‘“(ii) demonstrates to the Board that such
person—

‘(I) makes only nominal charges and as-
sesses no excessive membership dues for in-
dividuals given assistance; and

“(IT) has at its disposal adequate knowl-
edge, information, and experience.

‘(B) BONDING.—The Board, in its discre-
tion, may impose a bond requirement on new
organizations seeking recognition.

‘(C) REPORTING OBLIGATIONS.—Recognized
organizations shall promptly notify the
Board when the organization no longer
meets the requirements for recognition or
when an accredited representative employed
by the recognized organization ceases to be
employed by the recognized organization.

‘(2) ACCREDITED REPRESENTATIVES.—The
Board of Immigration Appeals shall approve
any qualified individual designated by a rec-
ognized organization to serve as an accred-
ited representative. Such individual must be
employed by the recognized organization and
must meet all requirements set forth in this
section and in the accompanying regulations
to be authorized to represent individuals in
an immigration matter. Accredited rep-
resentatives, through their recognized orga-
nizations, must certify their continuing eli-
gibility for accreditation every 3 years with
the Board of Immigration Appeals. Accred-
ited representatives who fail to comply with
these requirements shall not have authority
to represent persons in an immigration mat-
ter for the recognized organization.

‘(g) PROHIBITED ACTS.—An individual,
other than an individual authorized to rep-
resent an individual under this section, may
not—

‘(1) directly or indirectly provide or offer
representation regarding an immigration
matter for compensation or contribution;

‘(2) advertise or solicit representation in
an immigration matter;

‘(3) retain any compensation provided for
a prohibited act described in paragraph (1) or
(2), regardless of whether any petition, appli-
cation, or other document was filed with any
government agency or entity and regardless
of whether a petition, application, or other
document was prepared or represented to
have been prepared by such individual;

‘“(4) represent directly or indirectly that
the individual is an attorney or supervised
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by or affiliated with an attorney, when such
representation is false; or

‘“(b) violate any applicable civil or criminal
statute or regulation of a State regarding
the provision of representation by providing
or offering to provide immigration or immi-
gration-related assistance referenced in this
subsection.

““(h) C1viL, ENFORCEMENT.—

‘(1) IN GENERAL.—AnNy person, or any enti-
ty acting for the interests of itself, its mem-
bers, or the general public (including a Fed-
eral law enforcement official or agency or
law enforcement official or agency of any
State or political subdivision of a State),
that has reason to believe that any person is
being or has been injured by reason of a vio-
lation of subsection (g) may commence a
civil action in any court of competent juris-
diction.

‘(2) REMEDIES.—

‘“(A) DAMAGES.—In any civil action
brought under this subsection, if the court
finds that the defendant has violated sub-
section (g), it shall award actual damages,
plus the greater of—

‘(i) an amount treble the amount of actual
damages; or

€“(i1) $1,000 per violation.

‘(B) INJUNCTIVE RELIEF.—The court may
award appropriate injunctive relief, includ-
ing temporary, preliminary, or permanent
injunctive relief, and restitution. Injunctive
relief may include, where appropriate, an
order temporarily or permanently enjoining
the defendant from providing any service to
any person in any immigration matter. The
court may make such orders or judgments,
including the appointment of a receiver, as
may be necessary to prevent the commission
of any act described in subsection (g).

“(C) ATTORNEY’S FEES.—The court shall
also grant a prevailing plaintiff reasonable
attorney’s fees and costs, including expert
witness fees.

‘(D) CIVIL PENALTIES.—The court may also
assess a civil penalty not exceeding $50,000
for a first violation, and not exceeding
$100,000 for subsequent violations.

‘‘(E) CUMULATIVE REMEDIES.—Unless other-
wise expressly provided, the remedies or pen-
alties provided under this paragraph are cu-
mulative to each other and to the remedies
or penalties available under all other Fed-
eral laws or laws of the jurisdiction where
the violation occurred.

‘(3) NONPREEMPTION.—Nothing in this sub-
section shall be construed to preempt any
other private right of action or any right of
action pursuant to the laws of any jurisdic-
tion.

‘“(4) DiscovERY.—Information obtained
through discovery in a civil action under
this subsection shall not be used in any
criminal action. Upon the request of any
party to a civil action under this subsection,
any part of the court file that makes ref-
erence to information discovered in a civil
action under this subsection may be sealed.

‘(i) NONPREEMPTION OF MORE PROTECTIVE
STATE AND LOCAL LAWS.—The provisions of
this section supersede laws, regulations, and
municipal ordinances of any State only to
the extent such laws, regulations, and mu-
nicipal ordinances impede the application of
any provision of this section. Any State or
political subdivision of a State may impose
requirements supplementing those imposed
by this section.

““(j) DEFINITIONS.—ASs used in this section—

“(1) the term ‘attorney’ means a person
who—

‘“(A) is a member in good standing of the
bar of the highest court of a State; and

‘(B) is not under any order of any court
suspending, enjoining, restraining, disbar-
ring, or otherwise restricting such person in
the practice of law;
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‘“(2) the term ‘compensation’ means
money, property, labor, promise of payment,
or any other consideration provided directly
or indirectly to an individual

‘(3) the term ‘immigration matter’ means
any proceeding, filing, or action affecting
the immigration or citizenship status of any
person, which arises under any immigration
or nationality law, Executive order, Presi-
dential proclamation, or action of any Fed-
eral agency;

‘‘(4) the term ‘representation’, when used
with respect to the representation of a per-
son, includes—

‘““(A) the appearance, either in person or
through the preparation or filing of any brief
or other document, paper, application, or pe-
tition on behalf of another person or client,
before any Federal agency or officer; and

‘(B) the study of the facts of a case and the
applicable laws, coupled with the giving of
advice and auxiliary activities, including the
incidental preparation of papers; and

‘‘(5) the term ‘State’ includes a State or an
outlying possession of the United States.”.
SEC. 802. PROTECTION OF WITNESS TESTIMONY.

(a) DEFINITION.—Section 101(a)(15)(U)({) of
the Immigration and Nationality Act (8
U.S.C. 1101(a)(15)(1)) is amended—

(1) by inserting in subclause (I) after the
phrase ‘‘clause (iii)”’ the following: ‘‘or has
suffered substantial financial, physical, or
mental harm as the result of a prohibited act
described in section 292;”’

(2) by inserting in subclause (II) after the
phrase ‘‘clause (iii)”’ the following: ‘‘or sec-
tion 292°’;

(3) by inserting in subclause (III) after the
phrase ‘‘clause (iii)”’ the following: ‘‘or sec-
tion 292’’; and

(4) by inserting in subclause (IV) after the
phrase ‘‘clause (iii)”’ the following: ‘‘or sec-
tion 292”.

(b) ADMISSION OF NONIMMIGRANTS.—Section
214(p) of the Immigration and Nationality
Act of (8 U.S.C. 1184(p)) is amended—

(1) in paragraph (1), by inserting ‘‘or sec-
tion 274E” after ‘‘section 101(a)(15)(U)(iii)”’
each place it appears; and

(2) in paragraph (2)(A), by striking ‘10,000”’
and inserting ‘‘15,000"".

TITLE IX—CIVICS INTEGRATION
SEC. 901. FUNDING FOR THE OFFICE OF CITIZEN-
SHIP.

(a) AUTHORIZATION.—The Secretary of
Homeland Security, acting through the Di-
rector of the Bureau of Citizenship and Im-
migration Services, is authorized to estab-
lish the United States Citizenship Founda-
tion (referred to in this section as the
“Foundation’), an organization duly incor-
porated in the District of Columbia, exclu-
sively for charitable and educational pur-
poses to support the functions of the Office
of Citizenship (as described in section
451(f)(2) of the Homeland Security Act of 2002
(6 U.S.C. 271(£)(2)).

(b) GIFTS.—

(1) TO FOUNDATION.—The Foundation may
solicit, accept, and make gifts of money and
other property in accordance with section
501(c)(3) of the Internal Revenue Code of 1986.

(2) FROM FOUNDATION.—The Office of Citi-
zenship may accept gifts from the Founda-
tion to support the functions of the Office.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out the
mission of the Office of Citizenship.

SEC. 902. CIVICS INTEGRATION GRANT PRO-
GRAM.

(a) IN GENERAL.—The Secretary of Home-
land Security shall establish a competitive
grant program to fund—

(1) efforts by entities certified by the Of-
fice of Citizenship to provide civics and
English as a second language courses; or
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(2) other activities approved by the Sec-
retary to promote civics and English as a
second language.

(b) ACCEPTANCE OF GIFTS.—The Secretary
may accept and use gifts from the United
States Citizenship Foundation for grants
under this section.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
section.

TITLE X—PROMOTING ACCESS TO
HEALTH CARE
SEC. 1001. FEDERAL REIMBURSEMENT OF EMER-
GENCY HEALTH SERVICES FUR-
NISHED TO UNDOCUMENTED
ALIENS.

Section 1011 of the Medicare Prescription
Drug, Improvement, and Modernization Act
of 2003 (42 U.S.C. 1395dd note) is amended—

(1) by striking ‘2008’ and inserting ‘‘2011°’;
and

(2) in subsection (c)(5), by adding at the
end the following:

‘(D) Nonimmigrants described in section
101(a)(15)(H)(v) of the Immigration and Na-
tionality Act (8 U.S.C. 1101(a)(15)(H) (V).

SEC. 1002. PROHIBITION AGAINST OFFSET OF
CERTAIN MEDICARE AND MEDICAID
PAYMENTS.

Payments made under section 1011 of the
Medicare Prescription Drug, Improvement,
and Modernization Act of 2003 (42 U.S.C.
1395dd note)—

(1) shall not be considered ‘‘third party
coverage’’ for the purposes of section 1923 of
the Social Security Act (42 U.S.C. 1396r-4);
and

(2) shall not impact payments made under
such section of the Social Security Act.

SEC. 1003. PROHIBITION AGAINST DISCRIMINA-
TION AGAINST ALIENS ON THE
BASIS OF EMPLOYMENT IN HOS-
PITAL-BASED VERSUS NONHOS-
PITAL-BASED SITES.

Section 214(1)(1)(C) of the Immigrant and
Nationality Act (8 U.S.C. 1184(1)(1)(C) is
amended—

(1) in clause (i), by striking ‘“‘and” at the
end; and

(2) by adding at the end the following:

‘“(iii) such interested Federal agency or in-
terested State agency, in determining which
aliens will be eligible for such waivers, does
not utilize selection criteria, other than as
described in this subsection, that discrimi-
nate on the basis of the alien’s employment
in a hospital-based versus nonhospital-based
facility or organization; and’’.

SEC. 1004. BINATIONAL PUBLIC HEALTH INFRA-
STRUCTURE AND HEALTH INSUR-
ANCE.

(a) STUDY.—

(1) IN GENERAL.—The Secretary of Health
and Human Services shall contract with the
Institute of Medicine of the National Acad-
emies (referred to in this section as the “‘In-
stitute’) to study binational public health
infrastructure and health insurance efforts.

(2) INPUT.—In conducting the study under
paragraph (1), the Institute shall solicit
input from border health experts and health
insurance companies.

(b) REPORT.—

(1) IN GENERAL.—Not later than 1 year after
the date on which the Secretary of Health
and Human Services enters into a contract
under subsection (a), the Institute shall sub-
mit a report concerning the study conducted
under subsection (a) to the Secretary of
Health and Human Services and the appro-
priate committees of Congress.

(2) CONTENTS.—The report submitted under
paragraph (1) shall include the recommenda-
tions of the Institute on ways to expand or
improve binational public health infrastruc-
ture and health insurance efforts.

CONGRESSIONAL RECORD — SENATE

TITLE XI—MISCELLANEOUS
SEC. 1101. SUBMISSION TO CONGRESS OF INFOR-
MATION REGARDING H-5A NON-
IMMIGRANTS.

(a) ENSURING ACCURATE COUNT.—The Sec-
retary of State and the Secretary of Home-
land Security shall maintain an accurate
count of the number of aliens subject to the
numerical limitations under section
214(g)(1)(C) of the Immigration and Nation-
ality Act (8 U.S.C. 1184(g)(1)(C)) who are
issued visas or otherwise provided non-
immigrant status.

(b) PROVISION OF INFORMATION.—

(1) QUARTERLY NOTIFICATION.—Beginning
with the first fiscal year after regulations
are promulgated to implement this Act, the
Secretary of State and the Secretary of
Homeland Security shall submit quarterly
reports to the Committee on the Judiciary of
the Senate and the Committee on the Judici-
ary of the House of Representatives con-
taining the numbers of aliens who were
issued visas or otherwise provided non-
immigrant status under section
101(a)(15)(H)(v)(a) of the Immigrant and Na-
tionality Act (8 U.S.C. 1101(a)(15)(H)(v)(a))
during the preceding 3-month period.

(2) ANNUAL SUBMISSION.—Beginning with
the first fiscal year after regulations are pro-
mulgated to implement this Act, the Sec-
retary of Homeland Security shall submit
annual reports to the Committee on the Ju-
diciary of the Senate and the Committee on
the Judiciary of the House of Representa-
tives, containing information on the coun-
tries of origin and occupations of, geographic
area of employment in the United States,
and compensation paid to, aliens who were
issued visas or otherwise provided non-
immigrant status under such section
101(a)(15)(H)(v)(a). The Secretary shall com-
pile such reports based on the data reported
by employers to the Employment Eligibility
Confirmation System established in section
402.

SEC. 1102. H-5 NONIMMIGRANT PETITIONER AC-
COUNT.

Section 286 of the Immigration and Nation-
ality Act (8 U.S.C. 1356) is amended by add-
ing at the end the following:

‘“(w)(1) There is established in the general
fund of the Treasury of the United States an
account, which shall be known as the ‘H-5
Nonimmigrant Petitioner Account’.

‘“(2) There shall be deposited as offsetting
receipts into the H-5 Nonimmigrant Peti-
tioners Account—

““(A) all fees collected under section 218A;
and

‘(B) all fines collected under section
212(n)(2)(D).

‘(8) Of the fees and fines deposited into the
H-5 Nonimmigrant Petitioner Account—

““(A) 53 percent shall remain available to
the Secretary of Homeland Security for ef-
forts related to the adjudication and imple-
mentation of the H-5 visa programs de-
scribed in sections 221(a) and 250A and any
other efforts necessary to carry out the pro-
visions of the Secure America and Orderly
Immigration Act and the amendments made
by such Act, of which the Secretary shall al-
locate—

‘(i) 10 percent shall remain available to
the Secretary of Homeland Security for the
border security efforts described in title I of
the Secure America and Orderly Immigra-
tion Act.

‘(i) not more than 1 percent to promote
public awareness of the H-5 visa program, to
protect migrants from fraud, and to combat
the unauthorized practice of law described in
title IIT of the Secure America and Orderly
Immigration Act;

‘‘(iii) not more than 1 percent to the Office
of Citizenship to promote civics integration
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activities described in section 901 of the Se-
cure America and Orderly Immigration Act;
and

“(iv) 2 percent for the Civics Integration
Grant Program under section 902 of the Se-
cure America and Orderly Immigration Act.

“(B) 15 percent shall remain available to
the Secretary of Labor for the enforcement
of labor standards in those geographic and
occupational areas in which H-5A visa hold-
ers are likely to be employed and for other
enforcement efforts under the Secure Amer-
ica and Orderly Immigration Act;

‘(C) 15 percent shall remain available to
the Commissioner of Social Security for the
creation and maintenance of the Employ-
ment Eligibility Confirmation System de-
scribed in section 402 of the Secure America
and Orderly Immigration Act;

‘(D) 15 percent shall remain available to
the Secretary of State to carry out any nec-
essary provisions of the Secure America and
Orderly Immigration Act; and

‘“‘(BE) 2 percent shall remain available to the
Secretary of Health and Human Services for
the reimbursement of hospitals serving indi-
viduals working under programs established
in this Act.”.

SEC. 1103. ANTI-DISCRIMINATION PROTECTIONS.

Section 274B(a)(3)(B) of the Immigration
and Nationality Act (8 U.S.C. 1324b(a)(3)(B))
is amended to read as follows:

‘“(B) is an alien who is—

‘(i) lawfully admitted for permanent resi-
dence;

‘“(ii) granted the status of an alien lawfully
admitted for temporary residence under sec-
tion 210(a) or 245(a)(1);

‘“(iii) admitted as a refugee under section
207;

‘(iv) granted asylum under section 208; or

‘“(v) granted the status of nonimmigrant
under section 101(a)(15)(H)(v).”.

SEC. 1104. WOMEN AND CHILDREN AT RISK OF
HARM.

(a) CERTAIN CHILDREN AND WOMEN AT RISK
OF HARM.—Section 101(a)(27) of the Immigra-
tion and Nationality Act (8 U.S.C. 1101(a)(27))
is amended—

(1) in subparagraph (L),
semicolon at the end;

(2) in subparagraph (M), by striking the pe-
riod at the end and inserting ‘‘; or’’; and

(3) by adding at the end the following:

‘““(N) subject to subsection (j), an immi-
grant who is not present in the United
States—

(1) who is—

‘(1) referred to a consular, immigration, or
other designated official by a United States
Government agency, an international orga-
nization, or recognized nongovernmental en-
tity designated by the Secretary of State for
purposes of such referrals; and

““(IT1) determined by such official to be a
minor under 18 years of age (as determined
under subsection (j)(5))—

‘‘(aa) for whom no parent or legal guardian
is able to provide adequate care;

““(bb) who faces a credible fear of harm re-
lated to his or her age;

‘‘(ce) who lacks adequate protection from
such harm; and

‘(dd) for whom it has been determined to
be in his or her best interests to be admitted
to the United States; or

¢“(ii) who is—

“(I) referred to a consular or immigration
official by a United States Government
agency, an international organization or rec-
ognized nongovernmental entity designated
by the Secretary of State for purposes of
such referrals; and

‘‘(IT) determined by such official to be a fe-
male who has—

‘‘(aa) a credible fear of harm related to her
sex; and

by inserting a
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‘““(bb) a lack of adequate protection from
such harm.”.

(b) STATUTORY CONSTRUCTION.—Section 101
of the Immigration and Nationality Act (8
U.S.C. 1101) is amended by adding at the end
the following:

“(i)(1) No natural parent or prior adoptive
parent of any alien provided special immi-
grant status under subsection (a)(27)(N)(i)
shall thereafter, by virtue of such parentage,
be accorded any right, privilege, or status
under this Act.

““(2)(A) No alien who qualifies for a special
immigrant visa under subsection
(a)(2T)(N)(ii) may apply for derivative status
or petition for any spouse who is represented
by the alien as missing, deceased, or the
source of harm at the time of the alien’s ap-
plication and admission. The Secretary of
Homeland Security may waive this require-
ment for an alien who demonstrates that the
alien’s representations regarding the spouse
were bona fide.

‘“(B) An alien who qualifies for a special
immigrant visa under subsection (a)(27)(N)
may apply for derivative status or petition
for any sibling under the age of 18 years or
children under the age of 18 years of any
such alien, if accompanying or following to
join the alien. For purposes of this subpara-
graph, a determination of age shall be made
using the age of the alien on the date the pe-
tition is filed with the Department of Home-
land Security.

“(3) An alien who qualifies for a special im-
migrant visa under subsection (a)(27)(N)
shall be treated in the same manner as a ref-
ugee solely for purposes of section 412.

‘“(4) The provisions of paragraphs (4), (5),
and (7)(A) of section 212(a) shall not be appli-
cable to any alien seeking admission to the
United States under subsection (a)(27)(N),
and the Secretary of Homeland Security may
waive any other provision of such section
(other than paragraph (2)(C) or subparagraph
(A), (B), (C), or (E) of paragraph (3)) with re-
spect to such an alien for humanitarian pur-
poses, to assure family unity, or when it is
otherwise in the public interest. Any such
waiver by the Secretary of Homeland Secu-
rity shall be in writing and shall be granted
only on an individual basis following an in-
vestigation. The Secretary of Homeland Se-
curity shall provide for the annual reporting
to Congress of the number of waivers granted
under this paragraph in the previous fiscal
yvear and a summary of the reasons for grant-
ing such waivers.

“(b) For purposes of subsection
(a)(2T)(N)(1)(IT), a determination of age shall
be made using the age of the alien on the
date on which the alien was referred to the
consular, immigration, or other designated
official.

¢“(6) The Secretary of Homeland Security
shall waive any application fee for a special
immigrant visa for an alien described in sec-
tion 101(a)(2T)(N).”.

(¢) ALLOCATION OF SPECIAL IMMIGRANT
VIisAs.—Section 203(b)(4) of the Immigration
Nationality Act (8 TU.S.C. 1153(b)(4)) is
amended by striking ‘‘(A) or (B) thereof’” and
inserting ‘“(A), (B), or (N) of such section”.

(d) EXPEDITED PROCESS.—Not later than 45
days after the date of referral to a consular,
immigration, or other designated official as
described in section 101(a)(27)(N) of the Im-
migration and Nationality Act, as added by
subsection (a), special immigrant status
shall be adjudicated and, if granted, the alien
shall be—

(1) paroled to the United States pursuant
to section 212(d)(5) of that Act (8 U.S.C.
1182(d)(5)); and

(2) allowed to apply for adjustment of sta-
tus to permanent residence under section 245
of that Act (8 U.S.C. 1255) not later than 1
year after the alien’s arrival in the United
States.
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(e) REQUIREMENT PRIOR TO ENTRY INTO THE
UNITED STATES.—

(1) DATABASE SEARCH.—An alien may not
be admitted to the United States under this
section or an amendment made by this sec-
tion until the Secretary of Homeland Secu-
rity has ensured that a search of each data-
base maintained by an agency or department
of the United States has been conducted to
determine whether such alien is ineligible to
be admitted to the Untied States on crimi-
nal, security, or related grounds.

(2) COOPERATION AND SCHEDULE.—The Sec-
retary of Homeland Security and the head of
each appropriate agency or department of
the United States shall work cooperatively
to ensure that each database search required
by paragraph (1) is completed not later than
45 days after the date on which an alien files
a petition seeking a special immigration visa
under section 101(a)(27)(N) of the Immigra-
tion and Nationality Act, as added by sub-
section (a).

(f) REQUIREMENT AFTER ENTRY INTO THE
UNITED STATES.—

(1) REQUIREMENT TO
PRINTS.—

(A) IN GENERAL.—Not later than 30 days
after the date that an alien enters the
United States under this section or an
amendment made by this section, the alien
shall be fingerprinted and submit to the Sec-
retary of Homeland Security such finger-
prints and any other personal biometric data
required by the Secretary.

(B) OTHER REQUIREMENTS.—The Secretary
of Homeland Security may prescribe regula-
tions that permit fingerprints submitted by
an alien under section 262 of the Immigra-
tion and Nationality Act (8 U.S.C. 1302) or
any other provision of law to satisfy the re-
quirement to submit fingerprints under sub-
paragraph (A).

(2) DATABASE SEARCH.—The Secretary of
Homeland Security shall ensure that a
search of each database that contains finger-
prints that is maintained by an agency or de-
partment of the United States be conducted
to determine whether such alien is ineligible
for an adjustment of status under any provi-
sion of the Immigration and Nationality Act
(8 U.S.C. 1101 et seq.) on criminal, security,
or related grounds.

(3) COOPERATION AND SCHEDULE.—The Sec-
retary of Homeland Security and the head of
each appropriate agency or department of
the United States shall work cooperatively
to ensure that each database search required
under paragraph (2) is completed not later
than 180 days after the date on which the
alien enters the United States.

(4) ADMINISTRATIVE AND JUDICIAL REVIEW.—

(A) ADMINISTRATIVE REVIEW.—An alien who
is admitted to the United States under this
section or an amendment made by this sec-
tion who is determined to be ineligible for an
adjustment of status pursuant to section 212
of the Immigration and Nationality Act (8
U.S.C. 1182) may appeal such a determination
through the Administrative Appeals Office of
the Bureau of Citizenship and Immigration
Services of the Department of Homeland Se-
curity. The Secretary of Homeland Security
shall ensure that a determination on such
appeal is made not later than 60 days after
the date on which the appeal is filed.

(B) JUDICIAL REVIEW.—Nothing in this sec-
tion, or in an amendment made by this sec-
tion, may preclude application of section
242(a)(2)(B) of the Immigration and Nation-
ality Act (8 U.S.C. 1252(a)(2)(B)).

(g) REPORT TO CONGRESS.—Not later than 1
year after the date of enactment of this Act,
the Secretary of Homeland Security shall re-
port to the Committee on the Judiciary of
the Senate and the Committee on the Judici-
ary of the House of Representatives on the
progress of the implementation of this sec-
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tion and the amendments made by this sec-
tion, including—

(1) data related to the implementation of
this section and the amendments made by
this section;

(2) data regarding the number of place-
ments of females and children who faces a
credible fear of harm as referred to in sec-
tion 101(a)(27)(N) of the Immigration and Na-
tionality Act, as added by subsection (a); and

(3) any other information that the Sec-
retary of Homeland Security determines to
be appropriate.

(h) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
section and the amendments made by this
section.

SEC. 1105. EXPANSION OF S VISA.

(a) EXPANSION OF S VISA CLASSIFICATION.—
Section 101(a)(15)(S) of the Immigration and
Nationality Act (8 U.S.C. 1101(a)(15)(S)) is
amended—

(1) in clause (i)—

(A) by striking ‘‘Attorney General’’ each
place that term appears and inserting ‘‘Sec-
retary of Homeland Security’’; and

(B) by striking ‘“‘or’’ at the end; and

(2) in clause (ii)—

(A) by striking ‘‘Attorney General’’ and in-
serting ‘‘Secretary of Homeland Security’’;
and

(B) by striking ‘1956, and all that follows
through ‘‘the alien;” and inserting the fol-
lowing: “1956; or

‘“(iii) who the Secretary of Homeland Secu-
rity and the Secretary of State, in consulta-
tion with the Director of Central Intel-
ligence, jointly determine—

‘(D is in possession of critical reliable in-
formation concerning the activities of gov-
ernments or organizations, or their agents,
representatives, or officials, with respect to
weapons of mass destruction and related de-
livery systems, if such governments or orga-
nizations are at risk of developing, selling,
or transferring such weapons or related de-
livery systems; and

“(II) is willing to supply or has supplied,
fully and in good faith, information de-
scribed in subclause (I) to appropriate per-
sons within the United States Government;
and, if the Secretary of Homeland Security
(or with respect to clause (ii), the Secretary
of State and the Secretary of Homeland Se-
curity jointly) considers it to be appropriate,
the spouse, married and unmarried sons and
daughters, and parents of an alien described
in clause (i), (ii), or (iii) if accompanying, or
following to join, the alien;”’.

(b) NUMERICAL LIMITATION.—Section
214(k)(1) of the Immigration and Nationality
Act (8 U.S.C. 1184(k)(1)) is amended to read as
follows:

‘(1) The number of aliens who may be pro-
vided a visa as nonimmigrants under section
101(a)(15)(S) in any fiscal year may not ex-
ceed 3,500.”.

SEC. 1106. VOLUNTEERS.

It is not a violation of clauses (ii), (iii), or

(iv) of subparagraph (A) for a religious de-

nomination described in section
101(a)(27)(C)(i) or an affiliated religious orga-
nization described in section

101(a)(27)(C)(ii)(III), or their agents or offi-
cers, to encourage, invite, call, allow, or en-
able an alien, who is already present in the
United States in violation of law to carry on
the violation described in section
101(a)(27)(C)({i)(I), as a volunteer who is not
compensated as an employee, notwith-
standing the provision of room, board, trav-
el, and other basic living expenses.

SA 1181. Mr. BIDEN submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
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Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

TITLE VI—HAZARDOUS MATERIALS
SEC. 601. SHORT TITLE; FINDINGS.

(a) SHORT TITLE.—This title may be cited
as the ‘‘Hazardous Materials Vulnerability
Reduction Act of 2005”.

(b) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Congress has specifically given the De-
partment of Homeland Security, working in
conjunction with the Department of Trans-
portation and other Federal agencies, the
primary authority for the security of the
United States transportation sector, includ-
ing passenger and freight rail.

(2) This authority includes the responsi-
bility to protect American citizens from ter-
rorist incidents related to the transport by
rail of extremely hazardous materials.

(3) Federal agencies have determined that
hazardous materials can be used as tools of
destruction and terror and that extremely
hazardous materials are particularly vulner-
able to sabotage or misuse during transport.

(4) The Federal Bureau of Investigation
and the Central Intelligence Agency have
found evidence suggesting that chemical
tankers used to transport and store ex-
tremely hazardous chemicals have been tar-
geted by terrorist groups.

(5) Rail shipments of extremely hazardous
materials are often routed through highly
attractive targets and densely populated
areas, including within a few miles of the
White House and United States Capitol.

(6) According to security experts, certain
extremely hazardous materials present a
mass casualty terrorist potential rivaled
only by improvised nuclear devices, certain
acts of bioterrorism, and the collapse of
large occupied buildings.

(7) A report by the Chlorine Institute found
that a 90-ton rail tanker, if successfully tar-
geted by an explosive device, could cause a
catastrophic release of an extremely haz-
ardous material, creating a toxic cloud 40
miles long and 10 miles wide.

(8) The Environmental Protection Agency
estimates that in an urban area a toxic cloud
could extend for 14 miles.

(9) The United States Naval Research Lab-
oratories concluded that a toxic plume of
this type, created while there was a public
event on the National Mall, could kill or in-
jure up to 100,000 people in less than 30 min-
utes.

(10) According to security experts, rail
shipments of extremely hazardous materials
are particularly vulnerable and dangerous,
however the Federal Government has made
no material reduction in the inherent wvul-
nerability of hazardous chemical targets in-
side the United States.

(11) While the safety record related to rail
shipments of hazardous materials is very
good, recent accidental releases of extremely
hazardous materials in rural South Carolina
and San Antonio, Texas, demonstrate the
fatal danger posed by extremely hazardous
materials.

(12) Security experts have determined that
re-routing these rail shipments is the only
way to immediately eliminate this danger in
high threat areas, which currently puts hun-
dreds of thousands of people at risk.

(13) Security experts have determined that
the primary benefit of re-routing the ship-
ment of extremely hazardous materials is a
reduction in the number of people that would
be exposed to the deadly impact of the re-
lease due to an attack, and the principal cost
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would be the additional operating expense
associated with possible increase inhaul for
the shipment of extremely hazardous mate-
rials.

(14) Less than 5 percent of all hazardous
materials shipped by rail will meet the defi-
nition of extremely hazardous materials
under this title.

SEC. 602. DEFINITIONS.

In this title, the following definitions
apply:

(1) EXTREMELY HAZARDOUS MATERIAL.—The
term ‘‘extremely hazardous material’’ means
any chemical, toxin, or other material being
shipped or stored in sufficient quantities to
represent an acute health threat or have a
high likelihood of causing injuries, casual-
ties, or economic damage if successfully tar-
geted by a terrorist attack, including mate-
rials that—

(A) are—

(i) toxic by inhalation;

(ii) extremely flammable; or

(iii) highly explosive;

(B) contain high level nuclear waste; or

(C) are otherwise designated by the Sec-
retary as extremely hazardous.

(2) HIGH THREAT CORRIDOR.—

(A) IN GENERAL.—The term ‘‘high threat
corridor’” means a geographic area that has
been designated by the Secretary as particu-
larly vulnerable to damage from the release
of extremely hazardous materials, includ-
ing—

(i) large populations centers;

(ii) areas important to national security;

(iii) areas that terrorists may be particu-
larly likely to attack; or

(iv) any other area designated by the Sec-
retary as vulnerable to damage from the rail
shipment or storage of extremely hazardous
materials.

(B) OTHER AREAS.—

(i) IN GENERAL.—Any city that is not des-
ignated as a high threat corridor under sub-
paragraph (A) may file a petition with the
Secretary to be so designated.

(ii) PROCEDURE.—The Secretary shall es-
tablish, by rule, regulation, or order, proce-
dures for petitions under clause (i), includ-
ing—

(I) designating the local official eligible to
file a petition;

(IT) establishing the criteria a city shall in-
clude in a petition;

(III) allowing a city to submit evidence
supporting its petition; and

(IV) requiring the Secretary to rule on the
petition not later than 60 days after the date
of submission of the petition.

(iii) NOTICE.—The Secretary’s decision re-
garding any petition under clause (i) shall be
communicated to the requesting city, the
Governor of the State in which the city is lo-
cated, and the Senators and Members of the
House of Representatives that represent the
State in which the city is located.

(3) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Homeland Security
or the Secretary’s designee.

(4) STORAGE.—The term ‘‘storage’ means
any temporary or long-term storage of ex-
tremely hazardous materials in rail tankers
or any other medium utilized to transport
extremely hazardous materials by rail.

SEC. 603. REGULATIONS FOR TRANSPORT OF EX-
TREMELY HAZARDOUS MATERIALS.

(a) PURPOSES OF REGULATIONS.—The regu-
lations issued under this section shall estab-
lish a national, risk-based policy for ex-
tremely hazardous materials transported by
rail or being stored. To the extent the Sec-
retary determines appropriate, the regula-
tions issued under this section shall be con-
sistent with other Federal, State, and local
regulations and international agreements re-
lating to shipping or storing extremely haz-
ardous materials.
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(b) ISSUANCE OF REGULATIONS.—Not later
than 90 days after the date of enactment of
this Act, the Secretary shall issue, after no-
tice and opportunity for public comment,
regulations concerning the rail shipment and
storage of extremely hazardous materials by
owners and operators of railroads. In devel-
oping such regulations, the Secretary shall
consult with other Federal, State, and local
government entities, security experts, rep-
resentatives of the hazardous materials rail
shipping industry, labor unions representing
persons who work with hazardous materials
in the rail shipping industry, and other in-
terested persons, including private sector in-
terest groups.

(c) REQUIREMENTS.—The regulations issued
under this section shall—

(1) include a list of the high threat cor-
ridors designated by the Secretary;

(2) contain the criteria used by the Sec-
retary to determine whether an area quali-
fies as a high threat corridor;

(3) include a list of extremely hazardous
materials;

(4) establish protocols for owners and oper-
ators of railroads that ship extremely haz-
ardous materials regarding notifying all gov-
ernors, mayors, and other designated offi-
cials and local emergency responders in a
high threat corridor of the quantity and type
of extremely hazardous materials that are
transported by rail through the high threat
corridor;

(5) require reports regarding the transport
by railroad of extremely hazardous materials
by the Secretary to local governmental offi-
cials designated by the Secretary, and Local
Emergency Planning Committees, estab-
lished under the Emergency Planning and
Community Right to Know Act of 1986 (42
U.S.C. 11001 et seq.);

(6) establish protocols for the coordination
of Federal, State, and local law enforcement
authorities in creating a plan to respond to
a terrorist attack, sabotage, or accident in-
volving a rail shipment of extremely haz-
ardous materials that causes the release of
such materials;

(7) require that any rail shipment con-
taining extremely hazardous materials be re-
routed around any high threat corridor; and

(8) establish standards for the Secretary to
grant exceptions to the re-routing require-
ment under paragraph (7).

(d) HIGH THREAT CORRIDORS.—

(1) IN GENERAL.—The criteria under sub-
section (c)(2) for determining whether an
area qualifies as a high threat corridor may
be the same criteria used for the distribution
of funds under the Urban Area Security Ini-
tiative program.

(2) INITIAL LIST.—If the Secretary is unable
to complete the review necessary to deter-
mine which areas should be designated as
high threat corridors within 90 days after the
date of enactment of this Act, the initial list
shall be the cities that receive funding under
the Urban Areas Security Initiative Program
in fiscal year 2004.

(e) EXTREMELY HAZARDOUS MATERIALS
LisT.—If the Secretary is unable to complete
the review necessary to determine which ma-
terials should be designated extremely haz-
ardous materials under subsection (c)(3)
within 90 days of the date of enactment of
this Act, the initial list shall include—

(1) explosives classified as Class 1, Division
1.1, or Class 1, Division 1.2, under section
173.2 of title 49, Code of Federal Regulations,
in a quantity greater than 500 kilograms;

(2) flammable gasses classified as Class 2,
Division 2.1, under section 173.2 of title 49,
Code of Federal Regulations, in a quantity
greater than 10,000 liters;

(3) poisonous gasses classified as Class 2,
Division 2.3, under section 173.2 of title 49,
Code of Federal Regulations, that are also
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assigned to Hazard Zones A or B under sec-
tion 173.116 of title 49, Code of Federal Regu-
lations, in a quantity greater than 500 liters;

(4) poisonous materials, other than gasses,
classified as Class 6, Division 6.1, under sec-
tion 173.2 of title 49, Code of Federal Regula-
tions, that are also assigned to Hazard Zones
A or B under section 173.116 of title 49, Code
of Federal Regulations, in a quantity greater
than 1,000 kilograms; and

(5) anhydrous ammonia classified as Class
2, Division 2.2, under section 173.2 of title 49,
Code of Federal Regulations, in a quantity
greater than 1,000 kilograms.

(f) NOTIFICATION.—

(1) IN GENERAL.—The protocols under sub-
section (c)(4) shall establish the required fre-
quency of reporting by an owner and oper-
ator of a railroad to the Governors, Mayors,
and other designated officials and local
emergency responders in a high threat cor-
ridor.

(2) REPORTS TO SECRETARY.—The protocols
under subsection (c)(4) shall require owners
and operators of railroad to make annual re-
ports to the Secretary regarding the trans-
portation of extremely hazardous materials,
and to make quarterly updates if there has
been any significant change in the type,
quantity, or frequency of shipments.

(3) CONSIDERATIONS.—In developing proto-
cols under subsection (c)(4), the Secretary
shall consider both the security needs of the
United States and the interests of State and
local governmental officials.

(g) REPORTS.—

(1) FREQUENCY.—

(A) IN GENERAL.—The Secretary shall make
an annual report to local governmental offi-
cials and Local Emergency Planning Com-
mittees under subsection (c)(5).

(B) UPDATES.—If there has been any sig-
nificant change in the type, quantity, or fre-
quency of rail shipments in a geographic
area, the Secretary shall make a quarterly
update report to local governmental officials
and Local Emergency Planning Committees
in that geographic area.

(2) CONTENTS.—Each report made under
subsection (c)(5) shall incorporate informa-
tion from the reports under subsection (c)(4)
and shall include—

(A) a good-faith estimate of the total num-
ber of rail cars containing extremely haz-
ardous materials shipped through or stored
in each metropolitan statistical area; and

(B) if a release from a railcar carrying or
storing extremely hazardous materials is
likely to harm persons or property beyond
the property of the owner or operator of the
railroad, a risk management plan that pro-
vides—

(i) a hazard assessment of the potential ef-
fects of a release of the extremely hazardous
materials, including—

(I) an estimate of the potential release
quantities; and

(IT) a determination of the downwind ef-
fects, including the potential exposures to
affected populations;

(ii) a program to prevent a release of ex-
tremely hazardous materials, including—

(I) security precautions;

(IT) monitoring programs; and

(IITI) employee training measures utilized;
and

(iii) an emergency response program that
provides for specific actions to be taken in
response to the release of an extremely haz-
ardous material, including procedures for in-
forming the public and Federal, State, and
local agencies responsible for responding to
the release of an extremely hazardous mate-
rial.

(h) TRANSPORTATION AND STORAGE OF EX-
TREMELY HAZARDOUS MATERIALS THROUGH
HIGH THREAT CORRIDORS.—
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(1) IN GENERAL.—The standards for the Sec-
retary to grant exceptions under subsection
(c)(8) shall require a finding of special cir-
cumstances by the Secretary, including
that—

(A) the shipment originates in or is des-
tined to the high threat corridor;

(B) there is no practical alternate route;

(C) there is an unanticipated, temporary
emergency that threatens the lives of people
in the high threat corridor; or

(D) there would be no harm to persons or
property beyond the property of the owner or
operator of the railroad in the event of a suc-
cessful terrorist attack on the shipment.

(2) PRACTICAL ALTERNATE ROUTES.—Wheth-
er a shipper must utilize an interchange
agreement or otherwise utilize a system of
tracks or facilities owned by another oper-
ator shall not be considered by the Secretary
in determining whether there is a practical
alternate route under paragraph (1)(B).

(3) GRANT OF EXCEPTION.—If the Secretary
grants an exception under subsection (c)(8)—

(A) the extremely hazardous material may
not be stored in the high threat corridor, in-
cluding under a leased track or rail siding
agreement; and

(B) the Secretary shall notify Federal,
State, and local law enforcement and first
responder agencies (including, if applicable,
transit, railroad, or port authority agencies)
within the high threat corridor.

SEC. 604. SAFETY TRAINING.

(a) HOMELAND SECURITY GRANT PROGRAM.—

(1) IN GENERAL.—The Secretary may award
grants to local governments and owners and
operators of railroads to conduct training re-
garding safety procedures for handling and
responding to emergencies involving ex-
tremely hazardous materials.

(2) USE OF FUNDS.—Grants under this sub-
section may be used to provide training and
purchase safety equipment for individuals
who—

(A) transport, load, unload, or are other-
wise involved in the shipment of extremely
hazardous materials;

(B) would respond to an accident or inci-
dent involving a shipment of extremely haz-
ardous materials; and

(C) would repair transportation equipment
and facilities in the event of such an acci-
dent or incident.

(3) APPLICATION.—A local government or
owner or operator of a railroad desiring a
grant under this subsection shall submit an
application at such time, in such manner,
and accompanied by such information as the
Secretary may reasonably establish.

(b) RAILWAY HAZMAT TRAINING PROGRAM.—

(1) PROGRAM.—Section 5116(j) of title 49,
United States Code, is amended by adding at
the end the following:

“(6) RAILWAY HAZMAT TRAINING PROGRAM.—

‘““(A) In order to further the purposes of
subsection (b), the Secretary of Transpor-
tation shall, subject to the availability of
funds, make grants to national nonprofit em-
ployee organizations with experience in con-
ducting training regarding the transpor-
tation of hazardous materials on railways for
the purpose of training railway workers who
are likely to discover, witness, or otherwise
identify a release of extremely hazardous
materials and to prevent or respond appro-
priately to the incident.

‘“(B) The Secretary of Transportation shall
delegate authority for the administration of
the Railway Hazmat Training Program to
the Director of the National Institute of En-
vironmental Health Sciences under sub-
section (g). In administering the program
under this paragraph, the Director of the Na-
tional Institute of Environmental Health
Sciences shall consult closely with the Sec-
retary of Transportation and the Secretary
of Homeland Security.”.
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SEC. 605. RESEARCH AND DEVELOPMENT.

(a) TRANSPORT.—

(1) IN GENERAL.—Not later than 90 days
after the date of enactment of this Act, the
Secretary shall conduct a study of the bene-
fits and availability of technology and proce-
dures that may be utilized to—

(A) reduce the likelihood of a terrorist at-
tack on a rail shipment of extremely haz-
ardous materials;

(B) reduce the likelihood of a catastrophic
release of extremely hazardous materials in
the event of a terrorist attack; and

(C) enhance the ability of first responders
to respond to a terrorist attack on a rail
shipment of extremely hazardous materials
and other required activities in the event of
such an attack.

(2) MATTERS STUDIED.—The study con-
ducted under this subsection shall include
the evaluation of—

(A) whether safer alternatives to 90-ton
rail tankers exist;

(B) the feasibility of requiring chemical
shippers to electronically track the move-
ments of all shipments of extremely haz-
ardous materials and report this information
to the Department of Homeland Security on
an ongoing basis as such shipments are
transported; and

(C) the feasibility of utilizing finger-print
based access controls for all chemical con-
veyances.

(3) REPORTING.—Not later than 180 days
after the date of enactment of this Act, the
Secretary shall submit a report to Congress
describing the findings of the study con-
ducted under this subsection, which shall in-
clude recommendations and cost estimates
for securing shipments of extremely haz-
ardous materials.

(b) PHYSICAL SECURITY.—

(1) IN GENERAL.—Not later than 90 days
after the date of enactment of this Act, the
Secretary shall conduct a study of the phys-
ical security measures available for rail
shipments of extremely hazardous materials
that will reduce the risk of leakage or re-
lease in the event of a terrorist attack or
sabotage.

(2) MATTERS STUDIED.—The study con-
ducted under this subsection shall consider
the use of passive secondary containment of
tanker valves, additional security force per-
sonnel, surveillance technologies, barriers,
decoy rail cars, and methods to minimize
delays during shipping.

(3) REPORTING.—Not later than 180 days
after the date of enactment of this Act, the
Secretary shall submit a report to Congress
describing the findings of the study con-
ducted under this subsection, which shall
contain recommendations and cost estimates
for securing shipments of extremely haz-
ardous materials.

(c) LEASED TRACK STORAGE ARRANGE-
MENTS.—

(1) IN GENERAL.—Not later than 90 days
after enactment of this Act, the Secretary
shall conduct a study of available alter-
natives to storing extremely hazardous ma-
terials in or on leased track facilities.

(2) MATTERS STUDIED.—The study con-
ducted under this subsection shall—

(A) evaluate the extent of the use of leased
track facilities and the security measures
that should be taken to secure leased track
facilities; and

(B) assess means to limit the consequences
of an attack on extremely hazardous mate-
rials stored on leased track facilities to
nearby communities.

(3) REPORT.—Not later than 180 days after
the date of enactment of this Act, the Sec-
retary shall submit a report to Congress de-
scribing the findings of the study conducted
under this subsection, which shall contain
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recommendations and cost estimates for se-
curing shipments of extremely hazardous
materials.

SEC. 606. WHISTLEBLOWER PROTECTION.

(a) PROHIBITION AGAINST DISCRIMINATION.—
No owner or operator of a railroad may dis-
charge or otherwise discriminate against any
employee with respect to compensation,
terms, conditions, or privileges of employ-
ment because the employee (or any person
acting pursuant to the request of the em-
ployee) provided information to the Sec-
retary, the Attorney General, or any Federal
supervisory agency regarding a possible vio-
lation of any provision of this title by the
owner or operator of a railroad or any direc-
tor, officer, or employee of an owner or oper-
ator of a railroad.

(b) ENFORCEMENT.—AnNy employee or
former employee who believes that such em-
ployee has been discharged or discriminated
against in violation of subsection (a) may
file a civil action in the appropriate United
States district court before the end of the 2-
yvear period beginning on the date of such
discharge or discrimination.

(c) REMEDIES.—If the district court deter-
mines that a violation has occurred, the
court may order the owner or operator of a
railroad that committed the violation to—

(1) reinstate the employee to the employ-
ee’s former position;

(2) pay compensatory damages; or

(3) take other appropriate actions to rem-
edy any past discrimination.

(d) LIMITATION.—The protections of this
section shall not apply to any employee
who—

(1) deliberately causes or participates in
the alleged violation of law or regulation; or

(2) knowingly or recklessly provides sub-
stantially false information to the Sec-
retary, the Attorney General, or any Federal
supervisory agency.

SEC. 607. PENALTIES.

(a) RIGHT OF ACTION.—

(1) IN GENERAL.—ANy State or local govern-
ment may bring a civil action in a United
States district court for redress of injuries
caused by a violation of this title against
any person (other than an individual) who
transports, loads, unloads, or is otherwise in-
volved in the shipping of extremely haz-
ardous materials by rail and who violated
this title.

(2) RELIEF.—In an action under paragraph
(1), a State or local government may seek,
for each violation of this title—

(A) an order for injunctive relief; and

(B) a civil penalty of not more than
$1,000,000.

(b) ADMINISTRATIVE PENALTIES.—

(1) IN GENERAL.—The Secretary may issue
an order imposing an administrative penalty
of not more than $1,000,000 for each failure by
a person (other than an individual) who
transports, loads, unloads, or is otherwise in-
volved in the shipping of extremely haz-
ardous materials to comply with this title.

(2) NOTICE AND HEARING.—Before issuing an
order under paragraph (1), the Secretary
shall provide the person who allegedly vio-
lated this title—

(A) written notice of the proposed order;
and

(B) the opportunity to request, not later
than 30 days after the date on which the per-
son received the notice, a hearing on the pro-
posed order.

(3) PROCEDURES.—Not later than 90 days
after the date of enactment of this Act, the
Secretary shall issue regulations estab-
lishing procedures for administrative hear-
ings and the appropriate review of penalties
issued under this subsection, including es-
tablishing deadlines.
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SA 1182. Mr. SCHUMER (for himself,
Mrs. CLINTON, Mr. KERRY, and Mr. KEN-
NEDY) submitted an amendment in-
tended to be proposed by him to the
bill H.R. 2360, making appropriations
for the Department of Homeland Secu-
rity for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 77, line 18, strike ¢$2,694,300,000"’
and insert ‘$3,004,300,000".

On page 78, line 13, strike ‘“$365,000,000”’ and
insert ‘‘$685,000,000”.

On page 78, line 24, strike ¢$10,000,000” and
insert ‘$20,000,000"".

On page 79, line 1, strike ‘$100,000,000”’ and
insert ‘‘$400,000,000”’.

On page 79, line 4, insert the following: ‘:
Provided further, That funding provided
above may be used, among other things, for
canine patrols for chemical, biological, or
explosives detection; overtime reimburse-
ment for enhanced security personnel; and
other capital security improvements.”’.

On page 91, line 23, strike the period at the
end and insert the following: ‘‘: Provided fur-
ther, That $50,000,000 is solely for the devel-
opment of devices that can immediately de-
tect explosive, chemical, biological, or radio-
logical materials on mass transit rail cars.”

SA 1183. Mr. SCHUMER submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 91, line 23, insert before the period
‘“: Provided further, That of the total funds
made available under this heading, not less
than $140,000,000 shall be for activities to
demonstrate the viability, economic costs,
and effectiveness of adapting military tech-
nology to protect commercial aircraft
against the treat of man portable air defense
systems (MANPADS).

SA 1184. Mr. SCHUMER (for himself
and Mrs. BOXER) submitted an amend-
ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. Not later than 60 days after the
date of enactment of this Act, the Secretary
of Homeland Security shall designate an
agency within the Department of Homeland
Security as having responsibility for man-
aging the procurement and installation of
man portable air defense system (MANPAD)
countermeasure systems for commercial air-
craft, and may use any unobligated funds
provided under title I to establish an office
within the designated agency for that pur-
pose.

SA 1185. Mr. SCHUMER submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, add
the following:
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SEC. 519. ASSISTANT SECRETARY

CYBERSECURITY.

(a)(1) Subtitle A of title II of the Homeland
Security Act of 2002 (6 U.S.C. 121 et seq.) is
amended by adding at the end the following:
“SEC. 203. ASSISTANT SECRETARY FOR

CYBERSECURITY.

‘‘(a) IN GENERAL.—There shall be in the Di-
rectorate for Information Analysis and Infra-
structure Protection a National
Cybersecurity Office headed by an Assistant
Secretary for Cybersecurity (in this section
referred to as the ‘Assistant Secretary’), who
shall assist the Secretary in promoting
cybersecurity for the Nation.

‘“(b) GENERAL AUTHORITY.—The Assistant
Secretary, subject to the direction and con-
trol of the Secretary, shall have primary au-
thority within the Department for all
cybersecurity-related critical infrastructure
protection programs of the Department, in-
cluding with respect to policy formulation
and program management.

‘‘(c) RESPONSIBILITIES.—The responsibil-
ities of the Assistant Secretary shall include
the following:

‘(1) To establish and manage—

‘“(A) a national cybersecurity response sys-
tem that includes the ability to—

‘(i) analyze the effect of cybersecurity
threat information on national critical in-
frastructure; and

‘‘(ii) aid in the detection and warning of at-
tacks on, and in the restoration of,
cybersecurity infrastructure in the after-
math of such attacks;

‘“(B) a national cybersecurity threat and
vulnerability reduction program that identi-
fies cybersecurity vulnerabilities that would
have a national effect on critical infrastruc-
ture, performs vulnerability assessments on
information technologies, and coordinates
the mitigation of such vulnerabilities;

‘“(C) a national cybersecurity awareness
and training program that promotes
cybersecurity awareness among the public
and the private sectors and promotes
cybersecurity training and education pro-
grams;

‘(D) a government cybersecurity program
to coordinate and consult with Federal,
State, and local governments to enhance
their cybersecurity programs; and

‘““(E) a national security and international
cybersecurity cooperation program to help
foster Federal efforts to enhance inter-
national cybersecurity awareness and co-
operation.

‘“(2) To coordinate with the private sector
on the programs under paragraph (1) as ap-
propriate, and to promote cybersecurity in-
formation sharing, vulnerability assessment,
and threat warning regarding critical infra-
structure.

‘“(3) To coordinate with other directorates
and offices within the Department on the
cybersecurity aspects of their missions.

‘“(4) To coordinate with the Under Sec-
retary for Emergency Preparedness and Re-
sponse to ensure that the National Response
Plan developed pursuant to section 502(6) of
the Homeland Security Act of 2002 (6 U.S.C.
312(6)) includes appropriate measures for the
recovery of the cybersecurity elements of
critical infrastructure.

‘(6) To develop processes for information
sharing with the private sector, consistent
with section 214, that—

‘“(A) promote voluntary cybersecurity best
practices, standards, and benchmarks that
are responsive to rapid technology changes
and to the security needs of critical infra-
structure; and

‘“(B) consider roles of Federal, State, local,
and foreign governments and the private sec-
tor, including the insurance industry and
auditors.

FOR
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‘(6) To coordinate with the Chief Informa-
tion Officer of the Department in estab-
lishing a secure information sharing archi-
tecture and information sharing processes,
including with respect to the Department’s
operation centers.

“(T) To consult with the Electronic Crimes
Task Force of the United States Secret Serv-
ice on private sector outreach and informa-
tion activities.

‘(8) To consult with the Office for Domes-
tic Preparedness to ensure that realistic
cybersecurity scenarios are incorporated
into tabletop and recovery exercises.

‘“(9) To consult and coordinate, as appro-
priate, with other Federal agencies on
cybersecurity-related programs, policies, and
operations.

‘(10) To consult and coordinate within the
Department and, where appropriate, with
other relevant Federal agencies, on security
of digital control systems, such as Super-
visory Control and Data Acquisition
(SCADA) systems.

“(d) AUTHORITY OVER THE NATIONAL COM-
MUNICATIONS SYSTEM.—The Assistant Sec-
retary shall have primary authority within
the Department over the National Commu-
nications System.”’.

(2) The table of contents in section 1(b) of
such Act is amended by adding at the end of
the items relating to subtitle A of title II the
following:
€¢203. Assistant Secretary for

Cybersecurity.”.

(b) Section 2 of the Homeland Security Act
of 2002 (6 U.S.C. 101) is amended by adding at
the end the following:

“(1T(A) The term ‘cybersecurity’ means
the prevention of damage to, the protection
of, and the restoration of computers, elec-
tronic communications systems, electronic
communication services, wire communica-
tion, and electronic communication, includ-
ing information contained therein, to ensure
its availability, integrity, authentication,
confidentiality, and nonrepudiation.

“(B) In this paragraph—

‘(i) each of the terms ‘damage’ and ‘com-
puter’ has the meaning that term has in sec-
tion 1030 of title 18, United States Code; and

‘‘(ii) each of the terms ‘electronic commu-
nications system’, ‘electronic communica-
tion service’, ‘wire communication’, and
‘electronic communication’ has the meaning
that term has in section 2510 of title 18,
United States Code.”.

SA 1186. Mr. SCHUMER submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 7, line 16, strike °‘$2,413,438,000,”
and insert the following: °‘$2,763,438,000, of
which $200,000,000 shall be reserved for the
International Civil Aviation Organization to
establish biometric and document identifica-
tion standards to measure multiple immu-
table physical characteristics, including fin-
gerprints, eye retinas, and eye-to-eye width
and for the Department of Homeland Secu-
rity to place multiple biometric identifiers
at each point of entry; of which $50,000,000
shall be reserved for a program that requires
the government of each country partici-
pating in the visa waiver program to certify
that such country will comply with the bio-
metric standards established by the Inter-
national Civil Aviation Organization; of
which $25,000,000 shall be reserved for the
entry and exit data systems of the Depart-
ment of Homeland Security to accommodate
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traffic flow increases; of which $50,000,000
shall be reserved to integrate the entry and
exit data collection and analysis systems of
the Department of Homeland Security, the
Department of State, and Department of
Justice, including the Federal Bureau of In-
vestigation; of which $25,000,000 shall be re-
served to establish a uniform translation and
transliteration service for all ports of entry
to identify the names of individuals entering
and exiting the United States;”.

SA 1187. Mr. SCHUMER submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place insert the fol-
lowing:

SEC. . None of the funds appropriated under
this Act may be used to implement plans by
the Department of State and the Department
of Homeland Security pursuant to section
7209(b) of the 9/11 Commission Implementa-
tion Act of 2004 (8 U.S.C. 1185 note) to require
passports as the only acceptable document
to enter the United States from Canada or
Mexico. The above funding shall be used to
implement a plan developed to improve bor-
der security that would allow travelers into
the United States from Canada and Mexico
to use alternative documentation that is as
secure as a passport, but more cost effective
and efficient to obtain.

SA 1188. Mr. SCHUMER submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 91, line 9, strike $1,372,399,000"
and insert ‘‘$1,472,399,000".

On page 91, line 23, strike ‘‘repro-
grammed.”” and insert the following: ‘‘repro-
grammed: Provided further, That of the total
funds made available under this heading,
$100,000,000 shall be solely for grants to eligi-
ble entities (national laboratories, nonprofit
private organizations, institutions of higher
education, and other entities the Secretary
of Homeland Security determines to be eligi-
ble) to reseawrch and develop technologies
that can be used to secure the ports of the
United States, to develop technologies to in-
crease the ability of the Customs Service to
inspect merchandise carried on any vessel
that arrives at any port in the United States,
to develop equipment that accurately de-
tects explosives, nuclear, radiological, chem-
ical and biological agents that could be used
to commit a terrorist act, and to improve
tags and seals designed for use on shipping
containers.”.

SA 1189. Mr. SCHUMER (for himself
and Mr. LIEBERMAN) submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 69, beginning on line 2, strike
$4,452,318,000 and all that follows through
“That” on line 5, and insert the following:
€‘$4,754,299,000, to remain available until Sep-
tember 30, 2007, of which not to exceed $3,000
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shall be for official reception and representa-
tion expenses: Provided, That of the amount
made available under this heading, not to ex-
ceed $2,000,000 shall be available to carry out
section 4051 of the Intelligence Reform and
Terrorism Prevention Act of 2004 (Public
Law 108-458; 118 Stat. 3728): Provided further,
That of the amount made available under
this heading, not to exceed $100,000,000 shall
be available to carry out the improvements
described in section 4052(b) of the Intel-
ligence Reform and Terrorism Prevention
Act of 2004 (Public Law 108-458; 118 Stat.
3728): Provided further, That of the amount
made available under this heading, not to ex-
ceed $200,000,000 shall be available to carry
out the research and development described
section 4052(c) of the Intelligence Reform
and Terrorism Prevention Act of 2004 (Public
Law 108-458; 118 Stat. 3728): Provided further,
That”.

SA 1190. Mr. SCHUMER submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 71, between lines 10 and 11, insert
the following:

For necessary expenses of the Transpor-
tation Security Administration related to
developing and implementing a system for
identifying and tracking shipments of haz-
ardous materials (as defined in section
385.402 of title 49, Code of Federal Regula-
tions) by truck using global positioning sys-
tem technology, $70,000,000.

SA 1191. Mr. SCHUMER (for himself
and Mr. LIEBERMAN) submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 70, line 20, strike ‘‘purposes.”” and
insert the following: ‘‘purposes: Provided fur-
ther, That none of the funds made available
under this heading shall be available if the
Transportation Security Administration
limits, or attempts to limit, the recruitment
or hiring of personnel to serve as full-time
equivalent screeners: Provided further, That
not later than 180 days after the date of en-
actment of this Act, the Secretary of Home-
land Security shall submit to Congress a re-
port on the current screener staffing short-
falls at large airports and what the Sec-
retary considers to be an appropriate nation-
wide full-time equivalent staffing level based
on the waiting time in airport security lines
and projected passenger growth.”’.

)

SA 1192. Mr. SCHUMER (for himself
and Mr. LIEBERMAN) submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 69, beginning on line 2, strike
‘$4,452,318,000”" and all that follows through
¢‘$2,462,318,000:" and insert the following:
‘$4,787,299,000, to remain available until Sep-
tember 30, 2007, of which not to exceed $3,000
shall be for official reception and representa-
tion expenses: Provided, That of the total
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amount made available under this heading,
not to exceed $3,726,929,000 shall be for
screening operations, of which $1,590,969,000
shall be available for passenger screener pay,
compensation, and Dbenefits, of which
$931,864,000 shall be available for baggage
screener pay, compensation, and benefits, of
which $180,000,000 shall be available only for
procurement of checked baggage explosive
detection systems and $14,000,000 shall be
available only for installation of checked
baggage explosive detection systems; and not
to exceed $1,060,370,000 shall be for aviation
security direction and enforcement presence:
Provided further, That security service fees
authorized under section 44940 of title 49,
United States Code, shall be credited to this
appropriation as offsetting collections: Pro-
vided further, That the sum herein appro-
priated from the General Fund shall be re-
duced on a dollar-for-dollar basis as such off-
setting collections are received during fiscal
year 2006, so as to result in a final fiscal year
appropriation from the General Fund esti-
mated at not more than $2,797,299,000:"".

SA 1193. Mr. DODD submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 77, line 21: strike $1,518,000,000 and
insert $2,186,814,841

On page 77, line 22: strike $425,000,000 and
insert $2,058,178,673

On page 78, line 13: strike $365,000,000 and
insert $1,878,088,040

On page 78, line 16: strike $200,000,000 and
insert $1,029,089,337

On page 78, line 22: strike $5,000,000 and in-
sert $25,727,233

On page 78, line 24: strike $10,000,000 and in-
sert $51,454,467

On page 77, line 18, strike $2,694,000,000 and
insert $13,863,377,000

On page 77, line 20: strike $1,518,000,000 and
insert $7,810,788,066

On page 79, line 1: strike $100,000,000 and in-
sert $514,544,668

On page 79, line 5: strike $50,000,000 and in-
sert $257,272,334

On page 79, line 7: strike $50,000,000 and in-
sert $257,272,334

On page 79, line 9: strike $40,000,000 and in-
sert $205,817,867

On page 79, line 21: strike $321,300,000 and
insert $1,653,232,019

On page 81, line 24, strike $615,000,000 and
insert $3,164,802,000

On page 81, line 24, strike $550,000,000 and
insert $2,830,311,000

On page 81, line 26, strike $65,000,000 and in-
sert $334,491,000

On page 82, line 12, strike $180,000,000 and
insert $926,284,000

On page 83, line 12, strike $203,499,000 and
insert $1,047,210,000

On page 89, line 3, strike $194,000,000 and in-
sert $998,327,800

SA 1194. Mr. NELSON of Florida sub-
mitted an amendment intended to be
proposed by him to the bill H.R. 2360,
making appropriations for the Depart-
ment of Homeland Security for the fis-
cal year ending September 30, 2006, and
for other purposes; which was ordered
to lie on the table; as follows:

Not later than 90 days after the date of en-
actment of this Act, the Secretary of Home-
land Security acting through the Under Sec-
retary for Emergency Preparedness shall
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propose new inspection guidelines that pro-
hibit inspectors from entering into a con-
tract with any individual or entity for whom
the inspector performs an inspection for pur-
poses of determining eligibility for assist-
ance from the Federal Emergency Manage-
ment Agency.

SA 1195. Mr. DEWINE submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 57, line 1, strike $146,322,000" and
insert ‘‘$144,876,000".

On page 67, line 17, strike $50,150,000’ and
insert ‘‘$40,150,000"".

On page 79, strike lines 21 and 22, and in-
sert the following:

(6) $307,138,000 for training, exercises, tech-
nical assistance, and other programs, of
which $135,000,000 shall be available for the
National Domestic Preparedness Consortium
and $20,838,000 shall be available for the Cit-
izen Corps:

On page 81, line 24, strike ‘*$615,000,000"” and
insert ¢“$715,000,000"".

On page 81, line 24, strike $550,000,000"" and
insert ‘‘$650,000,000"’.

On page 89, line 3, strike $194,000,000” and
insert ‘‘$183,362,000".

On page 89, line 26, strike $88,358,000 and
insert ‘“$64,743,000"".

On page 90, line 19, strike $701,793,000"" and
insert ‘‘$681,654,000, of which $14,387,000 shall
be available for programs related to evalua-
tions and studies”.

On page 91, line 9, strike $1,372,399,000"" and
insert $1,352,399,000, of which $54,650,000
shall be available for projects related to con-
ventional missions support”’.

SA 1196. Mr. STEVENS submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

TITLE —RAIL SECURITY
SEC. —01. RAIL TRANSPORTATION SECURITY
RISK ASSESSMENT.

(a) IN GENERAL.—

(1) VULNERABILITY AND RISK ASSESSMENT.—
The Secretary of Homeland Security shall
establish a task force, including the Trans-
portation Security Administration, the De-
partment of Transportation, and other ap-
propriate agencies, to complete a vulner-
ability and risk assessment of freight and
passenger rail transportation (encompassing
railroads, as that term is defined in section
20102(1) of title 49, United States Code). The
assessment shall include—

(A) identification and evaluation of crit-
ical assets and infrastructures;

(B) identification of wvulnerabilities and
risks to those assets and infrastructures;

(C) identification of wvulnerabilities and
risks that are specific to the transportation
of hazardous materials via railroad; and

(D) identification of security weaknesses
in passenger and cargo security, transpor-
tation infrastructure, protection systems,
procedural policies, communications sys-
tems, employee training, emergency re-
sponse planning, and any other area identi-
fied by the assessment.

(2) EXISTING PRIVATE AND PUBLIC SECTOR
EFFORTS.—The assessment shall take into ac-
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count actions taken or planned by both pub-
lic and private entities to address identified
security issues and assess the effective inte-
gration of such actions.

(3) RECOMMENDATIONS.—Based on the as-
sessment conducted under paragraph (1), the
Secretary, in consultation with the Sec-
retary of Transportation, shall develop
prioritized recommendations for improving
rail security, including any recommenda-
tions the Secretary has for—

(A) improving the security of rail tunnels,
rail bridges, rail switching and car storage
areas, other rail infrastructure and facilities,
information systems, and other areas identi-
fied by the Secretary as posing significant
rail-related risks to public safety and the
movement of interstate commerce, taking
into account the impact that any proposed
security measure might have on the provi-
sion of rail service;

(B) deploying equipment to detect explo-
sives and hazardous chemical, biological, and
radioactive substances, and any appropriate
countermeasures;

(C) training appropriate railroad or rail-
road shipper employees in terrorism preven-
tion, passenger evacuation, and response ac-
tivities;

(D) conducting public outreach campaigns
on passenger railroads;

(E) deploying surveillance equipment; and

(F) identifying the immediate and long-
term costs of measures that may be required
to address those risks.

(4) PLANS.—The report required by sub-
section (c¢) shall include—

(A) a plan, developed in consultation with
the freight and intercity passenger railroads,
and State and local governments, for the
Federal government to provide increased se-
curity support at high or severe threat levels
of alert;

(B) a plan for coordinating existing and
planned rail security initiatives undertaken
by the public and private sectors; and

(C) a contingency plan, developed in con-
junction with freight and intercity and com-
muter passenger railroads, to ensure the con-
tinued movement of freight and passengers
in the event of an attack affecting the rail-
road system, which shall contemplate—

(i) the possibility of rerouting traffic due
to the loss of critical infrastructure, such as
a bridge, tunnel, yard, or station; and

(ii) methods of continuing railroad service
in the Northeast Corridor in the event of a
commercial power loss, or catastrophe af-
fecting a critical bridge, tunnel, yard, or sta-
tion.

(b) CONSULTATION; USE OF EXISTING RE-
SOURCES.—In carrying out the assessment
and developing the recommendations and
plans required by subsection (a), the Sec-
retary of Homeland Security shall consult
with rail management, rail labor, owners or
lessors of rail cars used to transport haz-
ardous materials, first responders, shippers
of hazardous materials, public safety offi-
cials, and other relevant parties.

(¢) REPORT.—

(1) IN GENERAL.—Within 180 days after the
date of enactment of this Act, the Secretary
shall transmit to the Senate Committee on
Commerce, Science, and Transportation and
the House of Representatives Committee on
Transportation and Infrastructure a report
containing the assessment, prioritized rec-
ommendations, and plans required by sub-
section (a) and an estimate of the cost to im-
plement such recommendations.

(2) FORMAT.—The Secretary may submit
the report in both classified and redacted
formats if the Secretary determines that
such action is appropriate or necessary.
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(3) FAILURE TO MEET DEADLINE.—The the
Secretary fails to transmit the report re-
quired by paragraph (1) within the period re-
quired by paragraph (1), the Secretary shall
notify the Senate Committee on Commerce,
Science, and Transportation and the House
of Representatives Committee on Homeland
Security and explain in writing the reason
for the failure.

(d) ANNUAL UPDATES.—The Secretary, in
consultation with the Secretary of Transpor-
tation, shall update the assessment and rec-
ommendations each year and transmit a re-
port, which may be submitted in both classi-
fied and redacted formats, to the Commit-
tees named in subsection (c)(1), containing
the updated assessment and recommenda-
tions.

(e) FUNDING.—Out of funds appropriated
pursuant to section 114(u)(2) of title 49,
United States Code, there shall be made
available to the Secretary of Homeland Se-
curity to carry out this section $5,000,000 for
fiscal year 2006.

SEC. —02. RAIL WORKER SECURITY TRAINING
PROGRAM.

(a) IN GENERAL.—Not later than 60 days
after the date of enactment of this Act, the
Secretary of Homeland Security and the Sec-
retary of Transportation, in consultation
with appropriate law enforcement, security,
and terrorism experts, representatives of
railroad carriers, and nonprofit employee or-
ganizations that represent rail workers,
shall develop and issue detailed guidance for
a rail worker security training program.

(b) REPORT.—

(1) IN GENERAL.—The Secretary shall trans-
mit to the Senate Committee on Commerce,
Science, and Transportation and the House
of Representatives Committee on Transpor-
tation and Infrastructure a report on the
guidance developed for the program under
subsection (a).

(2) FORMAT.—The Secretary may submit
the report in both classified and redacted
formats if the Secretary determines that
such action is appropriate or necessary.

SEC. —03. RAIL SECURITY.

(a) RAIL POLICE OFFICERS.—Section 28101 of
title 49, United States Code, is amended by
striking ‘‘the rail carrier’ each place it ap-
pears and inserting ‘‘any rail carrier’.

(b) REVIEW OF RAIL REGULATIONS.—Within
1 year after the date of enactment of this
Act, the Secretary of Transportation, in con-
sultation with the Under Secretary of Home-
land Security for Border and Transportation
Security, shall review existing rail regula-
tions of the Department of Transportation
for the purpose of identifying areas in which
those regulations need to be revised to im-
prove rail security.

SEC. —04. STUDY OF FOREIGN RAIL TRANSPORT
SECURITY PROGRAMS.

(a) REQUIREMENT FOR STUDY.—Within one
year after the date of enactment of this Act,
the Comptroller General shall complete a
study of the rail passenger transportation se-
curity programs that are carried out for rail
transportation systems in Japan, member
nations of the European Union, and other
foreign countries.

(b) PURPOSE.—The purpose of the study
shall be to identify effective rail transpor-
tation security measures that are in use in
foreign rail transportation systems, includ-
ing innovative measures and screening pro-
cedures determined effective.

(¢c) REPORT.—The Comptroller General
shall submit a report on the results of the
study to the Senate Committee on Com-
merce, Science, and Transportation and the
House of Representatives Committee on
Transportation and Infrastructure. The re-
port shall include the Comptroller General’s
assessment regarding whether it is feasible
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to implement within the United States any

of the same or similar security measures

that are determined effective under the

study.

SEC. —05. PASSENGER, BAGGAGE, AND CARGO
SCREENING.

(a) REQUIREMENT FOR STUDY AND REPORT.—
The Secretary of Homeland Security, in co-
operation with the Secretary of Transpor-
tation through the Assistant Secretary of
Homeland Security (Transportation Security
Administration) and other appropriate agen-
cies, shall—

(1) study the cost and feasibility of requir-
ing security screening for passengers, bag-
gage, and cargo on passenger trains includ-
ing an analysis of any passenger train
screening pilot programs undertaken by the
Department of Homeland Security; and

(2) report the results of the study, together
with any recommendations that the Sec-
retary of Homeland Security may have for
implementing a rail security screening pro-
gram to the Senate Committee on Com-
merce, Science, and Transportation and the
House of Representatives Committee on
Transportation and Infrastructure within 1
year after the date of enactment of this Act.

(b) PiLOT PROGRAM.—As part of the study
under subsection (a), the Under Secretary
shall complete a pilot program of random se-
curity screening of passengers and baggage
at 5 passenger rail stations served by Am-
trak selected by the Under Secretary. In con-
ducting the pilot program, the Under Sec-
retary shall—

(1) test a wide range of explosives detection
technologies, devices and methods;

(2) require that intercity rail passengers
produce government-issued photographic
identification which matches the name on
the passenger’s tickets prior to boarding
trains; and

(3) attempt to give preference to locations
at the highest risk of terrorist attack and
achieve a distribution of participating train
stations in terms of geographic location,
size, passenger volume, and whether the sta-
tion is used by commuter rail passengers as
well as Amtrak passengers.

(c) AUTHORIZATION OF APPROPRIATIONS.—
Out of funds appropriated pursuant to sec-
tion 114(u)(2) of title 49, United States Code,
there shall be made available to the Sec-
retary of Homeland Security to carry out
this section $5,000,000 for fiscal year 2006.

SEC. —06. FIRE AND LIFE-SAFETY IMPROVE-
MENTS.

(a) LIFE-SAFETY NEEDS.—The Secretary of
Transportation is authorized to make grants
to Amtrak for the purpose of making fire
and life-safety improvements to Amtrak
tunnels on the Northeast Corridor in New
York, NY, Baltimore, MD, and Washington,
DC.

(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary of Transportation for the pur-
poses of carrying out subsection (a) the fol-
lowing amounts:

(1) For the 6 New York tunnels to provide
ventilation, electrical, and fire safety tech-
nology upgrades, emergency communication
and lighting systems, and emergency access
and egress for passengers—

(A) $100,000,000 for fiscal year 2006;

(B) $100,000,000 for fiscal year 2007;

(C) $100,000,000 for fiscal year 2008;

(D) $100,000,000 for fiscal year 2009; and

(E) $170,000,000 for fiscal year 2010.

(2) For the Baltimore & Potomac tunnel
and the Union tunnel, together, to provide
adequate drainage, ventilation, communica-
tion, lighting, and passenger egress up-
grades—

(A) $10,000,000 for fiscal year 2006;

(B) $10,000,000 for fiscal year 2007;
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(C) $10,000,000 for fiscal year 2008;

(D) $10,000,000 for fiscal year 2009; and

(E) $17,000,000 for fiscal year 2010.

(3) For the Washington, DC Union Station
tunnels to improve ventilation, communica-
tion, lighting, and passenger egress up-
grades—

(A) $8,000,000 for fiscal year 2006;

(B) $8,000,000 for fiscal year 2007;

(C) $8,000,000 for fiscal year 2008;

(D) $8,000,000 for fiscal year 2009; and

(E) $8,000,000 for fiscal year 2010.

(¢) INFRASTRUCTURE UPGRADES.—There are
authorized to be appropriated to the Sec-
retary of Transportation for fiscal year 2006
$3,000,000 for the preliminary design of op-
tions for a new tunnel on a different align-
ment to augment the capacity of the exist-
ing Baltimore tunnels.

(@ AVAILABILITY OF APPROPRIATED
FUNDS.—Amounts appropriated pursuant to
this section shall remain available until ex-
pended.

(e) PLANS REQUIRED.—The Secretary may
not make amounts available to Amtrak for
obligation or expenditure under subsection
(a)—

(1) until Amtrak has submitted to the Sec-
retary, and the Secretary has approved, an
engineering and financial plan for such
projects; and

(2) unless, for each project funded pursuant
to this section, the Secretary has approved a
project management plan prepared by Am-
trak addressing appropriate project budget,
construction schedule, recipient staff organi-
zation, document control and record keep-
ing, change order procedure, quality control
and assurance, periodic plan updates, peri-
odic status reports, and such other matters
the Secretary deems appropriate.

(f) REVIEW OF PLANS.—The Secretary of
Transportation shall complete the review of
the plans required by paragraphs (1) and (2)
of subsection (e) and approve or disapprove
the plans within 45 days after the date on
which each such plan is submitted by Am-
trak. If the Secretary determines that a plan
is incomplete or deficient, the Secretary
shall notify Amtrak of the incomplete items
or deficiencies and Amtrak shall, within 30
days after receiving the Secretary’s notifica-
tion, submit a modified plan for the Sec-
retary’s review. Within 15 days after receiv-
ing additional information on items pre-
viously included in the plan, and within 45
days after receiving items newly included in
a modified plan, the Secretary shall either
approve the modified plan, or, if the Sec-
retary finds the plan is still incomplete or
deficient, the Secretary shall identify in
writing to the Senate Committee on Com-
merce, Science, and Transportation and the
House of Representatives Committee on
Transportation and Infrastructure the por-
tions of the plan the Secretary finds incom-
plete or deficient, approve all other portions
of the plan, obligate the funds associated
with those other portions, and execute an
agreement with Amtrak within 15 days
thereafter on a process for resolving the re-
maining portions of the plan.

(g) FINANCIAL CONTRIBUTION FROM OTHER
TUNNEL USERS.—The Secretary shall, taking
into account the need for the timely comple-
tion of all portions of the tunnel projects de-
scribed in subsection (a)—

(1) consider the extent to which rail car-
riers other than Amtrak use the tunnels;

(2) consider the feasibility of seeking a fi-
nancial contribution from those other rail
carriers toward the costs of the projects; and

(3) obtain financial contributions or com-
mitments from such other rail carriers at
levels reflecting the extent of their use of
the tunnels, if feasible.
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SEC. —07. AMTRAK PLAN TO ASSIST FAMILIES OF
PASSENGERS INVOLVED IN RAIL
PASSENGER ACCIDENTS.

(a) IN GENERAL.—Chapter 243 of title 49,

United States Code, is amended by adding at

the end the following:

“§24316. Plans to address needs of families of
passengers involved in rail passenger acci-
dents

‘‘(a) SUBMISSION OF PLAN.—Not later than 6
months after the date of the enactment of
the Department of Homeland Security Ap-
propriations Act, 2006, Amtrak shall submit
to the Chairman of the National Transpor-
tation Safety Board and the Secretary of
Transportation a plan for addressing the
needs of the families of passengers involved
in any rail passenger accident involving an
Amtrak intercity train and resulting in a
loss of life.

‘“(b) CONTENTS OF PLANS.—The plan to be
submitted by Amtrak under subsection (a)
shall include, at a minimum, the following:

‘(1) A process by which Amtrak will main-
tain and provide to the National Transpor-
tation Safety Board and the Secretary of
Transportation, immediately upon request, a
list (which is based on the best available in-
formation at the time of the request) of the
names of the passengers aboard the train
(whether or not such names have been
verified), and will periodically update the
list. The plan shall include a procedure, with
respect to unreserved trains and passengers
not holding reservations on other trains, for
Amtrak to use reasonable efforts to ascer-
tain the number and names of passengers
aboard a train involved in an accident.

“(2) A plan for creating and publicizing a
reliable, toll-free telephone number within 4
hours after such an accident occurs, and for
providing staff, to handle calls from the fam-
ilies of the passengers.

‘“(8) A process for notifying the families of
the passengers, before providing any public
notice of the names of the passengers, by
suitably trained individuals.

‘‘(4) A process for providing the notice de-
scribed in paragraph (2) to the family of a
passenger as soon as Amtrak has verified
that the passenger was aboard the train
(whether or not the names of all of the pas-
sengers have been verified).

‘(6) A process by which the family of each
passenger will be consulted about the dis-
position of all remains and personal effects
of the passenger within Amtrak’s control;
that any possession of the passenger within
Amtrak’s control will be returned to the
family unless the possession is needed for the
accident investigation or any criminal inves-
tigation; and that any unclaimed possession
of a passenger within Amtrak’s control will
be retained by the rail passenger carrier for
at least 18 months.

‘“(6) A process by which the treatment of
the families of nonrevenue passengers will be
the same as the treatment of the families of
revenue passengers.

“(7) An assurance that Amtrak will pro-
vide adequate training to its employees and
agents to meet the needs of survivors and
family members following an accident.

‘‘(c) USE OF INFORMATION.—The National
Transportation Safety Board, the Secretary
of Transportation, and Amtrak may not re-
lease to any person information on a list ob-
tained under subsection (b)(1) but may pro-
vide information on the list about a pas-
senger to the family of the passenger to the
extent that the Board or Amtrak considers
appropriate.

‘(d) LIMITATION ON LIABILITY.—Amtrak
shall not be liable for damages in any action
brought in a Federal or State court arising
out of the performance of Amtrak in pre-
paring or providing a passenger list, or in
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providing information concerning a train
reservation, pursuant to a plan submitted by
Amtrak under subsection (b), unless such li-
ability was caused by Amtrak’s conduct.

““(e) LIMITATION ON STATUTORY CONSTRUC-
TION.—Nothing in this section may be con-
strued as limiting the actions that Amtrak
may take, or the obligations that Amtrak
may have, in providing assistance to the
families of passengers involved in a rail pas-
senger accident.

“(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary of Transportation for the use
of Amtrak $500,000 for fiscal year 2006 to
carry out this section. Amounts appro-
priated pursuant to this subsection shall re-
main available until expended.”.

(b) CONFORMING AMENDMENT.—The chapter
analysis for chapter 243 of title 49, United
States Code, is amended by adding at the end
the following:

“Sec.
€‘24316. Plan to assist families of passengers
involved in rail passenger acci-
dents.”.
SEC. —08. SYSTEMWIDE AMTRAK SECURITY UP-
GRADES.

(a) IN GENERAL—Subject to subsection (c),
the Under Secretary of Homeland Security
for Border and Transportation Security is
authorized to make grants, through the Sec-
retary of Transportation, to Amtrak—

(1) to secure major tunnel access points
and ensure tunnel integrity in New York,
Baltimore, and Washington, DC;

(2) to secure Amtrak trains;

(3) to secure Amtrak stations;

(4) to obtain a watch list identification
system approved by the Under Secretary;

(5) to obtain train tracking and interoper-
able communications systems that are co-
ordinated to the maximum extent possible;

(6) to hire additional police and security
officers, including canine units; and

(7) to expand emergency preparedness ef-
forts.

(b) CONDITIONS.—The Secretary of Trans-
portation may not disburse funds to Amtrak
under subsection (a) unless the projects are
contained in a systemwide security plan ap-
proved by the Under Secretary, in consulta-
tion with the Secretary of Transportation,
and, for capital projects, meet the require-
ments of section —07(e)(2). The plan shall in-
clude appropriate measures to address secu-
rity awareness, emergency response, and pas-
senger evacuation training.

(¢c) EQUITABLE GEOGRAPHIC ALLOCATION.—
The Under Secretary shall ensure that, sub-
ject to meeting the highest security needs on
Amtrak’s entire system, stations and facili-
ties located outside of the Northeast Cor-
ridor receive an equitable share of the secu-
rity funds authorized by this section.

(d) AVAILABILITY OF FUNDS.—There are au-
thorized to be appropriated to the Under Sec-
retary of Homeland Security for Border and
Transportation Security $63,500,000 for fiscal
yvear 2006 for the purposes of carrying out
this section. Amounts appropriated pursuant
to this subsection shall remain available
until expended.

SEC. —09. FREIGHT AND PASSENGER RAIL SECU-
RITY UPGRADES.

(a) SECURITY IMPROVEMENT GRANTS.—The
Under Secretary of Homeland Security for
Border and Transportation Security is au-
thorized to make grants to freight railroads,
the Alaska Railroad, hazardous materials
shippers, owners of rail cars used in the
transportation of hazardous materials, uni-
versities, colleges and research centers,
State and local governments (for passenger
facilities and infrastructure not owned by
Amtrak), and, through the Secretary of
Transportation, to Amtrak, for full or par-
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tial reimbursement of costs incurred in the
conduct of activities to prevent or respond to
acts of terrorism, sabotage, or other inter-
city passenger rail and freight rail security
threats, including—

(1) security and redundancy for critical
communications, computer, and train con-
trol systems essential for secure rail oper-
ations;

(2) accommodation of cargo or passenger
screening equipment at the United States-
Mexico border or the United States-Canada
border;

(3) the security of hazardous material
transportation by rail;

(4) secure intercity passenger rail stations,
trains, and infrastructure;

(5) structural modification or replacement
of rail cars transporting high hazard mate-
rials to improve their resistance to acts of
terrorism;

(6) employee security awareness, prepared-
ness, passenger evacuation, and emergency
response training;

(7) public security awareness campaigns for
passenger train operations;

(8) the sharing of intelligence and informa-
tion about security threats;

(9) to obtain train tracking and interoper-
able communications systems that are co-
ordinated to the maximum extent possible;

(10) to hire additional police and security
officers, including canine units; and

(11) other improvements recommended by
the report required by section —01, including
infrastructure, facilities, and equipment up-
grades.

(b) ACCOUNTABILITY.—The Under Secretary
shall adopt necessary procedures, including
audits, to ensure that grants made under
this section are expended in accordance with
the purposes of this title and the priorities
and other criteria developed by the Under
Secretary.

(c) EQUITABLE ALLOCATION.—The Under
Secretary shall equitably distribute the
funds authorized by this section, taking into
account geographic location, and shall en-
courage non-Federal financial participation
in awarding grants. With respect to grants
for passenger rail security, the Under Sec-
retary shall also take into account passenger
volume and whether a station is used by
commuter rail passengers as well as inter-
city rail passengers.

(d) CoONDITIONS.—The Secretary of Trans-
portation may not disburse funds to Amtrak
under subsection (a) unless Amtrak meets
the conditions set forth in section —08(b) of
this title.

(e) ALLOCATION BETWEEN RAILROADS AND
OTHERS.—Unless as a result of the assess-
ment required by section —01 the Under Sec-
retary of Homeland Security for Border and
Transportation Security determines that
critical rail transportation security needs re-
quire reimbursement in greater amounts to
any eligible entity, no grants under this sec-
tion may be made—

(1) in excess of $65,000,000 to Amtrak; or

(2) in excess of $100,000,000 for the purposes
described in paragraphs (3) and (5) of sub-
section (a).

(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Under Secretary of Homeland Security
for Border and Transportation Security
$70,000,000 for each of fiscal years 2006
through 2010 to carry out the purposes of this
section. Amounts appropriated pursuant to
this subsection shall remain available until
expended.

(g) HIGH HAZARD MATERIALS DEFINED.—In
this section, the term ‘‘high hazard mate-
rials’” means poison inhalation hazard mate-
rials, Class 2.3 gases, Class 6.1 materials, and
anhydrous ammonia.
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SEC. —10. OVERSIGHT AND GRANT PROCEDURES.

(a) SECRETARIAL OVERSIGHT.—The Sec-
retary of Transportation may use up to 0.5
percent of amounts made available to Am-
trak for capital projects under this title to
enter into contracts for the review of pro-
posed capital projects and related program
management plans and to oversee construc-
tion of such projects.

(b) USE OF FUNDS.—The Secretary may use
amounts available under subsection (a) of
this subsection to make contracts for safety,
procurement, management, and financial
compliance reviews and audits of a recipient
of amounts under subsection (a).

(c) PROCEDURES FOR GRANT AWARD.—The
Under Secretary shall prescribe procedures
and schedules for the awarding of grants
under this title, including application and
qualification procedures (including a re-
quirement that the applicant have a security
plan), and a record of decision on applicant
eligibility. The procedures shall include the
execution of a grant agreement between the
grant recipient and the Under Secretary. The
Under Secretary shall issue a final rule es-
tablishing the procedures not later than 90
days after the date of enactment of this Act.
SEC. —11. RAIL SECURITY RESEARCH AND DE-

VELOPMENT.

(a) ESTABLISHMENT OF RESEARCH AND DE-
VELOPMENT PROGRAM.—The Under Secretary
of Homeland Security for Border and Trans-
portation Security, in conjunction with the
Secretary of Transportation, shall carry out
a research and development program for the
purpose of improving freight and intercity
passenger rail security that may include re-
search and development projects to—

(1) reduce the vulnerability of passenger
trains, stations, and equipment to explosives
and hazardous chemical, biological, and ra-
dioactive substances;

(2) test new emergency response techniques
and technologies;

(3) develop improved freight technologies,
including—

(A) technologies for sealing rail cars;

(B) automatic inspection of rail cars;

(C) communication-based train controls;
and

(D) emergency response training;

(4) test wayside detectors that can detect
tampering with railroad equipment; and

(5) support enhanced security for the trans-
portation of hazardous materials by rail, in-
cluding—

(A) technologies to detect a breach in a
tank car and transmit information about the
integrity of tank cars to the train crew;

(B) research to improve tank car integrity,
with a focus on tank cars that carry high
hazard materials (as defined in section
—09(g) of this title);

(C) techniques to transfer hazardous mate-
rials from rail cars that are damaged or oth-
erwise represent an unreasonable risk to
human life or public safety;

(6) other projects recommended in the re-
port required by section —01.

(b) COORDINATION WITH OTHER RESEARCH
INITIATIVES.—The Under Secretary of Home-
land Security for Border and Transportation
Security shall ensure that the research and
development program authorized by this sec-
tion is coordinated with other research and
development initiatives at the Department
and the Department of Transportation. The
Under Secretary of Homeland Security for
Border and Transportation Security shall
carry out any research and development
project authorized by this section through a
reimbursable agreement with the Secretary
of Transportation if the Secretary of Trans-
portation—

(1) is already sponsoring a research and de-
velopment project in a similar area; or

(2) has a unique facility or capability that
would be useful in carrying out the project.
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(c) ACCOUNTABILITY.—The Under Secretary
shall adopt necessary procedures, including
audits, to ensure that grants made under
this section are expended in accordance with
the purposes of this title and the priorities
and other criteria developed by the Under
Secretary.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Under Secretary of Homeland Security
for Border and Transportation Security
$20,000,000 for each of fiscal years 2006
through 2010 to carry out the purposes of this
section. Amounts appropriated pursuant to
this subsection shall remain available until
expended.

SEC. —12. WELDED RAIL AND TANK CAR SAFETY
IMPROVEMENTS.

(a) TRACK STANDARDS.—Within 90 days
after the date of enactment of this Act, the
Federal Railroad Administration shall—

(1) require each track owner using contin-
uous welded rail track to include procedures
(in its procedures filed with the Administra-
tion pursuant to section 213.119 of title 49,
Code of Federal Regulations) to improve the
identification of cracks in rail joint bars;

(2) instruct Administration track inspec-
tors to obtain copies of the most recent con-
tinuous welded rail programs of each rail-
road within the inspectors’ areas of responsi-
bility and require that inspectors use those
programs when conducting track inspec-
tions; and

(3) establish a program to periodically re-
view continuous welded rail joint bar inspec-
tion data from railroads and Administration
track inspectors and, whenever the Adminis-
tration determines that it is necessary or ap-
propriate, require railroads to increase the
frequency or improve the methods of inspec-
tion of joint bars in continuous welded rail.

(b) TANK CAR STANDARDS.—The Federal
Railroad Administration shall—

(1) within 1 year after the date of enact-
ment of this Act, validate the predictive
model it is developing to quantify the rel-
evant dynamic forces acting on railroad tank
cars under accident conditions; and

(2) within 18 months after the date of en-
actment of this Act, initiate a rulemaking to
develop and implement appropriate design
standards for pressurized tank cars.

(c) OLDER TANK CAR IMPACT RESISTANCE
ANALYSIS AND REPORT.—Within 2 years after
the date of enactment of this Act, the Fed-
eral Railroad Administration shall—

(1) conduct a comprehensive analysis to de-
termine the impact resistance of the steels
in the shells of pressure tank cars con-
structed before 1989; and

(2) transmit a report to the Senate Com-
mittee on Commerce, Science, and Transpor-
tation and the House of Representatives
Committee on Transportation and Infra-
structure with recommendations for meas-
ures to eliminate or mitigate the risk of cat-
astrophic failure.

SEC. —13. NORTHERN BORDER RAIL PASSENGER
REPORT.

Within 180 days after the date of enact-
ment of this Act, the Under Secretary of
Homeland Security for Border and Transpor-
tation Security, in consultation with the
heads of other appropriate Federal depart-
ments and agencies and the National Rail-
road Passenger Corporation, shall transmit a
report to the Senate Committee on Com-
merce, Science, and Transportation and the
House of Representatives Committee on
Transportation and Infrastructure that con-
tains—

(1) a description of the current system for
screening passengers and baggage on pas-
senger rail service between the United States
and Canada;

(2) an assessment of the current program
to provide preclearance of airline passengers
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between the United States and Canada as
outlined in ‘““The Agreement on Air Trans-
port Preclearance between the Government
of Canada and the Government of the United
States of America’’, dated January 18, 2001;

(3) an assessment of the current program
to provide preclearance of freight railroad
traffic between the United States and Can-
ada as outlined in the ‘‘Declaration of Prin-
ciple for the Improved Security of Rail Ship-
ments by Canadian National Railway and
Canadian Pacific Railway from Canada to
the United States’, dated April 2, 2003;

(4) information on progress by the Depart-
ment of Homeland Security and other Fed-
eral agencies towards finalizing a bilateral
protocol with Canada that would provide for
preclearance of passengers on trains oper-
ating between the United States and Canada;

(5) a description of legislative, regulatory,
budgetary, or policy barriers within the
United States Government to providing pre-
screened passenger lists for rail passengers
travelling between the United States and
Canada to the Department of Homeland Se-
curity;

(6) a description of the position of the Gov-
ernment of Canada and relevant Canadian
agencies with respect to preclearance of such
passengers; and

(7) a draft of any changes in existing Fed-
eral law necessary to provide for pre-screen-
ing of such passengers and providing pre-
screened passenger lists to the Department
of Homeland Security.

SEC. —14. REPORT REGARDING IMPACT ON SECU-
RITY OF TRAIN TRAVEL IN COMMU-
NITIES WITHOUT GRADE SEPARA-
TION.

(a) STUDY.—The Secretary of Homeland Se-
curity shall, in consultation with State and
local government officials, conduct a study
on the impact of blocked highway-railroad
grade crossings on the ability of emergency
responders, including ambulances and police,
fire, and other emergency vehicles, to per-
form public safety and security duties in the
event of a terrorist attack.

(b) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Sec-
retary of Homeland Security shall submit a
report to the Committee on Transportation
and Infrastructure of the House of Rep-
resentatives and the Committee on Com-
merce, Science, and Transportation of the
Senate on the findings of the study con-
ducted under subsection (a) and rec-
ommendations for reducing the impact of
blocked crossings on emergency response.
SEC. —15. WHISTLEBLOWER PROTECTION PRO-

GRAM.

(a) IN GENERAL.—Subchapter A of chapter
201 of title 49, United States Code, is amend-
ed by inserting after section 20115 the fol-
lowing:

“§20116. Whistleblower protection for rail se-
curity matters

‘‘(a) DISCRIMINATION AGAINST EMPLOYEE.—
No rail carrier engaged in interstate or for-
eign commerce may discharge a railroad em-
ployee or otherwise discriminate against a
railroad employee because the employee (or
any person acting pursuant to a request of
the employee)—

(1) provided, caused to be provided, or is
about to provide or cause to be provided, to
the employer or the Federal Government in-
formation relating to a perceived threat to
security; or

‘“(2) provided, caused to be provided, or is
about to provide or cause to be provided, tes-
timony before Congress or at any Federal or
State proceeding regarding a perceived
threat to security; or

““(3) refused to violate or assist in the vio-
lation of any law, rule or regulation related
to rail security.
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‘“(b) DISPUTE RESOLUTION.—A dispute,
grievance, or claim arising under this sec-
tion is subject to resolution under section 3
of the Railway Labor Act (45 U.S.C. 153). In
a proceeding by the National Railroad Ad-
justment Board, a division or delegate of the
Board, or another board of adjustment estab-
lished under section 3 to resolve the dispute,
grievance, or claim the proceeding shall be
expedited and the dispute, grievance, or
claim shall be resolved not later than 180
days after it is filed. If the violation is a
form of discrimination that does not involve
discharge, suspension, or another action af-
fecting pay, and no other remedy is available
under this subsection, the Board, division,
delegate, or other board of adjustment may
award the employee reasonable damages, in-
cluding punitive damages, of not more than
$20,000.

‘(c) PROCEDURAL REQUIREMENTS.—Except
as provided in subsection (b), the procedure
set forth in section 42121(b)(2)(B) of this title,
including the burdens of proof, applies to any
complaint brought under this section.

‘‘(d) ELECTION OF REMEDIES.—An employee
of a railroad carrier may not seek protection
under both this section and another provi-
sion of law for the same allegedly unlawful
act of the carrier.

‘‘(e) DISCLOSURE OF IDENTITY.—

‘(1) Except as provided in paragraph (2) of
this subsection, or with the written consent
of the employee, the Secretary of Transpor-
tation may not disclose the name of an em-
ployee of a railroad carrier who has provided
information about an alleged violation of
this section.

‘(2) The Secretary shall disclose to the At-
torney General the name of an employee de-
scribed in paragraph (1) of this subsection if
the matter is referred to the Attorney Gen-
eral for enforcement.”.

(b) CONFORMING AMENDMENT.—The chapter
analysis for chapter 201 of title 49, United
States Code, is amended by inserting after
the item relating to section 20115 the fol-
lowing:
¢“20116. Whistleblower protection for rail se-

curity matters.”.
SEC. —16. HAZMAT ROUTING COMMISSION.

(a) IN GENERAL.—The President shall es-
tablish and appoint the members of a com-
mission to study and make recommendations
to the President concerning—

(1) the current routing of hazardous mate-
rials being transported by rail through or
near facilities at high risk for catastrophic
damage due to any accident involving the
leakage, spilling, or release of such mate-
rials;

(2) alternative routings, the construction
of additional rail facilities, and other risk
reduction strategies to address issues associ-
ated with the rail transportation of such ma-
terials through or near such facilities; and

(3) feasability and funding strategies and
mechanisms for implementing such alter-
native routings and other risk reduction
strategies, including cost-benefit analyses.

(b) REPORT.—The commission shall report
its findings and recommendations to the
President within 12 months after the date of
enactment of this Act and transmit a copy of
the report to the Senate Committee on Com-
merce, Science, and Transportation, the
House of Representives Committee on Home-
land Security, and the House of Representa-
tives Committee on Transportation and In-
frastructure.

SA 1197. Mr. LAUTENBERG sub-
mitted an amendment intended to be
proposed by him to the bill H.R. 2360,
making appropriations for the Depart-
ment of Homeland Security for the fis-
cal year ending September 30, 2006, and
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for other purposes; which was ordered
to lie on the table; as follows:

On page 78, line 19 after ‘‘based on’’, insert
“risk and”’.

SA 1198. Mr. LAUTENBERG sub-
mitted an amendment intended to be
proposed by him to the bill H.R. 2360,
making appropriations for the Depart-
ment of Homeland Security for the fis-
cal year ending September 30, 2006, and
for other purposes; which was ordered
to lie on the table; as follows:

On page 78, line 19 after ‘‘based on’’, insert
“risk and”’.

SA 1199. Mr. BYRD submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 81, line 24, strike ‘‘$615,000,000”’ and
insert ‘“$715,000,000”’ and strike ‘$500,000,000
and insert ‘“$600,000,000"°.

SA 1200. Mr. BYRD submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

For necessary expenses for programs au-
thorized by the Federal Fire Prevention and
Control Act of 1974 (156 U.S.C. 2201 et seq.),
$100,000,000 shall be available to carry out
section 33 (15 U.S.C. 2229) for the fiscal year
ending September 30, 2005, to be available
immediately upon enactment, and to remain
available until September 30, 2007.

SA 1201. Mr. BYRD submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 81, strike line 20 and insert the fol-
lowing:
award: Provided further, That any recipient
of Federal funds granted through the State
Homeland Security Grant Program, the Law
Enforcement Terrorism Prevention Pro-
gram, and the Urban Area Security Initia-
tive Program, or any predecessor or suc-
cessor to these programs, as appropriated in
fiscal year 2004 and fiscal year 2005, shall ex-
pend funds pursuant to the relevant, ap-
proved State plan by September 30, 2007: Pro-
vided further, That any recipient of Federal
funds granted through any program de-
scribed in the preceding proviso, as appro-
priated in fiscal year 2006, shall expend funds
pursuant to the relevant, approved State
plan by September 30, 2008: Provided further,
That any funds not expended by September
30, 2007 or September 30, 2008, respectively, as
required by the preceding 2 provisos shall be
returned to the Department of Homeland Se-
curity to be reallocated to State and local
entities based on risk and in conformance
with the assessments now being conducted
by the States under Homeland Security
Presidential Directive 8.

SA 1202. Mr. DODD (for himself and
Ms. STABENOW) submitted an amend-

July 11, 2005

ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 77, line 22: strike $425,000,000 and
insert $2,058,178,673.

On page 78, line 13: strike $365,000,000 and
insert $1,878,088,040.

On page 78, line 16: strike $200,000,000 and
insert $1,029,089,337.

On page 78, line 22: strike $5,000,000 and in-
sert $25,727,233.

On page 78, line 24: strike $10,000,000 and in-
sert $51,454,467.

On page 77, line 18: strike $2,694,000,000 and
insert $13,863,377,000.

On page 77, line 20: strike $1,518,000,000 and
insert $7,810,788,066.

On page 79, line 1: strike $100,000,000 and in-
sert $514,5644,668.

On page 79, line 5: strike $50,000,000 and in-
sert $257,272,334.

On page 79, line 7: strike $50,000,000 and in-
sert $257,272,334.

On page 79, line 9: strike $40,000,000 and in-
sert $205,817,867.

On page 79, line 21: strike $321,300,000 and
insert $1,653,232,019.

On page 81, line 24: strike $615,000,000 and
insert $3,164,802,000.

On page 81, line 24: strike $550,000,000 and
insert $2,830,311,000.

On page 81, line 26: strike $65,000,000 and in-
sert $334,491,000.

On page 82, line 12: strike $180,000,000 and
insert $926,284,000.

On page 83, line 12: strike $203,499,000 and
insert $1,047,210,000.

On page 89, line 3: strike $194,000,000 and in-
sert $998,327,800.

SA 1203. Mr. CORNYN (for himself
and Mrs. FEINSTEIN) submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

TITLE VI—_HOMELAND SECURITY GRANT
ENHANCEMENT
SEC. 601. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This title may be cited
as the “Funding Our Risks With Appropriate
Resource Disbursement Act of 2005’ or the
“Homeland Security FORWARD Funding
Act of 2005”.

(b) TABLE OF CONTENTS.—The table of con-
tents for this title is as follows:

Sec. 601. Short title; table of contents.

Sec. 602. Risk-based funding for homeland
security.

Essential capabilities, task forces,
and standards.

Effective administration of home-
land security grants.

Implementation and definitions.

RISK-BASED FUNDING FOR HOMELAND

SECURITY.

(a) RISK-BASED FUNDING IN GENERAL.—The
Homeland Security Act of 2002 (Public Law
107-296; 6 U.S.C. 361 et seq.) is amended by
adding at the end the following:

“TITLE XVIII—RISK-BASED FUNDING FOR
HOMELAND SECURITY

“SEC. 1801. RISK-BASED FUNDING FOR HOME-
LAND SECURITY.

‘‘(a) RISK-BASED FUNDING.—The Secretary
shall ensure that homeland security grants

Sec. 603.

Sec. 604.

605.
602.

Sec.
SEC.
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are allocated based on an assessment of
threat, vulnerability, and consequence to the
maximum extent practicable.

‘“(b) COVERED GRANTS.—This title applies
to grants provided by the Department to
States, regions, or directly eligible tribes for
the primary purpose of improving the ability
of first responders to prevent, prepare for, re-
spond to, or mitigate threatened or actual
terrorist attacks, especially those involving
weapons of mass destruction, and grants pro-
vided by the Department for improving
homeland security, including the following:

‘(1) STATE HOMELAND SECURITY GRANT PRO-
GRAM.—The State Homeland Security Grant
Program of the Department, or any suc-
cessor to such grant program.

¢“(2) URBAN AREA SECURITY INITIATIVE.—The
Urban Area Security Initiative of the De-
partment, or any successor to such grant
program.

*“(3) LAW ENFORCEMENT TERRORISM PREVEN-
TION PROGRAM.—The Law Enforcement Ter-
rorism Prevention Program of the Depart-
ment, or any successor to such grant pro-
gram.

‘“(4) CITIZEN CORPS PROGRAM.—The Citizen
Corps Program of the Department, or any
successor to such grant program.

‘‘(¢c) EXCLUDED PROGRAMS.—This title does
not apply to or otherwise affect the fol-
lowing Federal grant programs or any grant
under such a program:

‘(1) NONDEPARTMENT PROGRAMS.—Any Fed-
eral grant program that is not administered
by the Department.

‘(2) FIRE GRANT PROGRAMS.—The fire grant
programs authorized by sections 33 and 34 of
the Federal Fire Prevention and Control Act
of 1974 (15 U.S.C. 2229, 2229a).

‘(3) EMERGENCY MANAGEMENT PLANNING
AND ASSISTANCE ACCOUNT GRANTS.—The
Emergency Management Performance Grant
program and the Urban Search and Rescue
Grants program authorized by title VI of the
Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5195 et seq.),
the Departments of Veterans Affairs and
Housing and Urban Development, and Inde-
pendent Agencies Appropriations Act, 2000
(113 Stat. 1047 et seq.), and the Earthquake
Hazards Reduction Act of 1977 (42 U.S.C. 7701
et seq.).

¢(d) EFFECT ON COVERED GRANTS.—Nothing
in this Act shall be construed to require the
elimination of a covered grant program.”’.

(b) COVERED GRANT ELIGIBILITY AND CRI-
TERIA.—The Homeland Security Act of 2002
(Public Law 107-296; 6 U.S.C. 361 et seq.), as
amended by subsection (a), is amended by
adding at the end the following:

“SEC. 1802. COVERED GRANT ELIGIBILITY AND
CRITERIA.

‘‘(a) GRANT ELIGIBILITY.—

‘(1) IN GENERAL.—

‘‘(A) GENERAL ELIGIBILITY.—Except as pro-
vided in subparagraphs (B) and (C), any
State, region, or directly eligible tribe shall
be eligible to apply for a covered grant.

‘““(B) URBAN AREA SECURITY INITIATIVE.—
Only a region shall be eligible to apply for a
grant under the Urban Area Security Initia-
tive of the Department, or any successor to
such grant program.

¢“(C) STATE HOMELAND SECURITY GRANT PRO-
GRAM.—Only a State shall be eligible to
apply for a grant under the State Homeland
Security Grant Program of the Department,
or any successor to such grant program.

‘“(2) OTHER GRANT APPLICANTS.—

‘“‘(A) IN GENERAL.—Grants provided by the
Department for improving homeland secu-
rity, including to seaports, airports, and
other transportation facilities, shall be allo-
cated as described in section 1801(a).

‘“(B) CONSIDERATION.—Such grants shall be
considered, to the extent determined appro-
priate by the Secretary, pursuant to the pro-
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cedures and criteria established in this title,
except that the eligibility requirements of
paragraph (1) shall not apply.

¢“(3) CERTIFICATION OF REGIONS.—

‘‘(A) IN GENERAL.—The Secretary shall cer-
tify a geographic area as a region if—

‘‘(1) the geographic area meets the criteria
under section 1807(10)(B) and (C); and

‘“(ii) the Secretary determines, based on an
assessment of threat, vulnerability, and con-
sequence, that certifying the geographic area
as a region under this title is in the interest
of national homeland security.

“(B) EXISTING URBAN AREA SECURITY INITIA-
TIVE AREAS.—Notwithstanding subpara-
graphs (B) and (C) of section 1807(10), a geo-
graphic area that, on or before the date of
enactment of the Homeland Security FOR-
WARD Funding Act of 2005, was designated
as a high-threat urban area for purposes of
the Urban Area Security Initiative, shall be
certified by the Secretary as a region unless
the Secretary determines, based on an as-
sessment of threat, vulnerability, and con-
sequence, that certifying the geographic area
as a region is not in the interest of national
homeland security.

‘“(b) GRANT CRITERIA.—In awarding covered
grants, the Secretary shall assist States,
local governments, and operators of airports,
ports, or similar facilities in achieving,
maintaining, and enhancing the essential ca-
pabilities established by the Secretary under
section 1803.

““(c) STATE HOMELAND SECURITY PLANS.—

‘(1) SUBMISSION OF PLANS.—The Secretary
shall require that any State applying to the
Secretary for a covered grant shall submit to
the Secretary a 3-year State homeland secu-
rity plan that—

‘“(A) demonstrates the extent to which the
State has achieved the essential capabilities
that apply to the State;

‘(B) demonstrates the needs of the State
necessary to achieve, maintain, or enhance
the essential capabilities that apply to the
State;

“(C) includes a prioritization of such needs
based on threat, vulnerability, and con-
sequence assessment factors applicable to
the State;

‘(D) describes how the State intends—

‘(i) to address such needs at the city,
county, regional, tribal, State, and inter-
state level, including a precise description of
any regional structure the State has estab-
lished for the purpose of organizing home-
land security preparedness activities funded
by covered grants;

““(i1) to use all Federal, State, and local re-
sources available for the purpose of address-
ing such needs; and

‘“(iii) to give particular emphasis to re-
gional planning and cooperation, including
the activities of multijurisdictional planning
agencies governed by local officials, both
within its jurisdictional borders and with
neighboring States;

“(E) is developed in consultation with and
subject to appropriate comment by local
governments within the State; and

‘“(F) with respect to the emergency pre-
paredness of first responders, addresses the
unique aspects of terrorism as part of a com-
prehensive State emergency management
plan.

“(2) APPROVAL BY SECRETARY.—The Sec-
retary may not award any covered grant to
a State unless the Secretary has approved
the applicable State homeland security plan.

““(d) CONSISTENCY WITH STATE PLANS.—The
Secretary shall ensure that each covered
grant is used to supplement and support, in
a consistent and coordinated manner, the ap-
plicable State homeland security plan or
plans.

‘‘(e) APPLICATION FOR GRANT.—
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‘(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection, any State, region,
directly eligible tribe, or operator of an air-
port, port, or similar facility may apply for
a covered grant by submitting to the Sec-
retary an application at such time, in such
manner, and containing such information as
is required under this subsection, or as the
Secretary may reasonably require.

‘(2) DEADLINES FOR APPLICATIONS AND
AWARDS.—AII applications for covered grants
shall be submitted at such time as the Sec-
retary may reasonably require for the fiscal
year for which they are submitted. The Sec-
retary shall award covered grants pursuant
to all approved applications for such fiscal
year as soon as practicable, but not later
than March 1 of such year.

“(3) AVAILABILITY OF FUNDS.—AIl funds
awarded by the Secretary under covered
grants in a fiscal year shall be available for
obligation through the end of the subsequent
fiscal year.

‘(4) MINIMUM CONTENTS OF APPLICATION.—
The Secretary shall require that each appli-
cant include in its application, at a min-
imum—

‘“(A) the purpose for which the applicant
seeks covered grant funds and the reasons
why the applicant needs the covered grant to
meet the essential capabilities for terrorism
preparedness within the State, region, or di-
rectly eligible tribe or at the airport, port,
or similar facility to which the application
pertains;

“(B) a description of how, by reference to
the applicable State homeland security plan
or plans under subsection (c¢), the allocation
of grant funding proposed in the application,
including, where applicable, the amount not
passed through under section 1806(g)(1),
would assist in fulfilling the essential capa-
bilities specified in such plan or plans;

“(C) a statement of whether a mutual aid
agreement applies to the use of all or any
portion of the covered grant funds;

‘(D) if the applicant is a State, a descrip-
tion of how the State plans to allocate the
covered grant funds to regions, local govern-
ments, and Indian tribes;

‘“(B) if the applicant is a region—

‘(i) a precise geographical description of
the region and a specification of all partici-
pating and nonparticipating local govern-
ments within the geographical area com-
prising that region;

‘‘(ii) a specification of what governmental
entity within the region will administer the
expenditure of funds under the covered
grant;

‘“(iii) a designation of a specific individual
to serve as regional liaison; and

‘“(iv) a description of how the govern-
mental entity administering the expenditure
of funds under the covered grant plans to al-
locate the covered grant funds to States,
local governments, and Indian tribes;

“(F) a capital budget showing how the ap-
plicant intends to allocate and expend the
covered grant funds; and

“(G) if the applicant is a directly eligible
tribe, a designation of a specific individual
to serve as the tribal liaison.

*“(5) REGIONAL APPLICATIONS.—

‘“(A) RELATIONSHIP TO STATE APPLICA-
TIONS.—A regional application—

‘‘(i) shall be coordinated with an applica-
tion submitted by the State or States of
which such region is a part;

‘‘(ii) shall supplement and avoid duplica-
tion with such State application; and

‘“(iii) shall address the unique regional as-
pects of such region’s terrorism preparedness
needs beyond those provided for in the appli-
cation of such State or States.

“(B) OPPORTUNITY FOR STATE REVIEW AND
COMMENT.—
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‘(i) IN GENERAL.—To0 ensure coordination
with an application submitted by a State or
States, an applicant that is a region shall
submit its application to each State within
the boundaries of which any part of such re-
gion is located for review. Before awarding
any covered grant to a region, the Secretary
shall provide an opportunity to each State
within the boundaries of which any part of
such region is located to comment to the
Secretary on the consistency of the region’s
application with the State’s homeland secu-
rity plan. Any such comments and the un-
derlying regional application shall be sub-
mitted to the Secretary concurrently with
the submission of the State and regional ap-
plications.

‘(ii) FINAL AUTHORITY.—The Secretary
shall have final authority to determine the
consistency of any application of a region
with the applicable State homeland security
plan or plans, and to approve any application
of such region. The Secretary shall notify
each State within the boundaries of which
any part of such region is located of the ap-
proval of an application by such region.

¢‘(C) DISTRIBUTION OF REGIONAL AWARDS.—If
the Secretary approves a regional applica-
tion, then the Secretary shall distribute a
regional award to the State or States sub-
mitting the applicable regional application
under subparagraph (B), and each such State
shall, not later than the end of the 45-day pe-
riod beginning on the date after receiving a
regional award, pass through to the region
all covered grant funds or resources pur-
chased with such funds, except those funds
necessary for the State to carry out its re-
sponsibilities with respect to such regional
application; Provided That, in no such case
shall the State or States pass through to the
region less than 80 percent of the regional
award.

‘(D) CERTIFICATIONS REGARDING DISTRIBU-
TION OF GRANT FUNDS TO REGIONS.—Any State
that receives a regional award under sub-
paragraph (C) shall certify to the Secretary,
by not later than 30 days after the expiration
of the period described in subparagraph (C)
with respect to the grant, that the State has
made available to the region the required
funds and resources in accordance with sub-
paragraph (C).

“(E) DIRECT PAYMENTS TO REGIONS.—If any
State fails to pass through a regional award
to a region as required by subparagraph (C)
within 45 days after receiving such award
and does not request or receive an extension
of such period under section 1806(h)(2), the
region may petition the Secretary to receive
directly the portion of the regional award
that is required to be passed through to such
region under subparagraph (C).

‘“(F) REGIONAL LIAISONS.—A regional liai-
son designated under paragraph (4)(E)(iii)
shall—

‘(i) coordinate with Federal, State, local,
regional, and private officials within the re-
gion concerning terrorism preparedness;

‘‘(ii) develop a process for receiving input
from Federal, State, local, regional, and pri-
vate sector officials within the region to as-
sist in the development of the regional appli-
cation and to improve the region’s access to
covered grants; and

‘‘(iii) administer, in consultation with
State, local, regional, and private officials
within the region, covered grants awarded to
the region.

¢“(6) TRIBAL APPLICATIONS.—

““(A) SUBMISSION TO THE STATE OR STATES.—
To ensure the consistency required under
subsection (d), an applicant that is a directly
eligible tribe shall submit its application to
each State within the boundaries of which
any part of such tribe is located for direct
submission to the Department along with
the application of such State or States.
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‘“(B) OPPORTUNITY FOR STATE COMMENT.—
Before awarding any covered grant to a di-
rectly eligible tribe, the Secretary shall pro-
vide an opportunity to each State within the
boundaries of which any part of such tribe is
located to comment to the Secretary on the
consistency of the tribe’s application with
the State’s homeland security plan. Any
such comments shall be submitted to the
Secretary concurrently with the submission
of the State and tribal applications.

‘(C) FINAL AUTHORITY.—The Secretary
shall have final authority to determine the
consistency of any application of a directly
eligible tribe with the applicable State
homeland security plan or plans, and to ap-
prove any application of such tribe. The Sec-
retary shall notify each State within the
boundaries of which any part of such tribe is
located of the approval of an application by
such tribe.

‘(D) TRIBAL LIAISON.—A tribal liaison des-
ignated under paragraph (4)(G) shall—

‘“(i) coordinate with Federal, State, and
private sector officials to assist in the devel-
opment of the application of such tribe and
to improve the tribe’s access to covered
grants; and

‘“(ii) administer, in consultation with
State, local, regional, and private officials,
covered grants awarded to such tribe.

“(E) LIMITATION ON THE NUMBER OF DIRECT
GRANTS.—The Secretary may make covered
grants directly to not more than 20 directly
eligible tribes per fiscal year.

“(F) TRIBES NOT RECEIVING DIRECT
GRANTS.—An Indian tribe that does not re-
ceive a grant directly under this section is
eligible to receive funds under a covered
grant from the State or States within the
boundaries of which any part of such tribe is
located, consistent with the homeland secu-
rity plan of the State as described in sub-
section (c). If a State fails to comply with
section 1806(g)(1), the tribe may request pay-
ment under section 1806(h)(3) in the same
manner as a local government.

“(7) EQUIPMENT STANDARDS.—If an appli-
cant for a covered grant proposes to upgrade
or purchase, with assistance provided under
the grant, new equipment or systems that do
not meet or exceed any applicable national
voluntary consensus standards established
by the Secretary under section 1805(a), the
applicant shall include in the application an
explanation of why such equipment or sys-
tems will serve the needs of the applicant
better than equipment or systems that meet
or exceed such standards.

“(f) HOMELAND SECURITY GRANTS BOARD.—

‘(1) ESTABLISHMENT OF BOARD.—The Sec-
retary shall establish a Homeland Security
Grants Board, consisting of—

‘“(A) the Secretary;

‘(B) the Deputy Secretary of Homeland Se-
curity;

‘“(C) the Under Secretary for Emergency
Preparedness and Response;

‘(D) the Under Secretary for Border and
Transportation Security;

‘(E) the Under Secretary for Information
Analysis and Infrastructure Protection;

‘(F) the Under Secretary for Science and
Technology; and

“(G) the Director of the Office of State and
Local Government Coordination.

““(2) CHAIRMAN.—

‘““(A) IN GENERAL.—The Secretary shall be
the Chairman of the Board.

‘“(B) EXERCISE OF AUTHORITIES BY DEPUTY
SECRETARY.—The Deputy Secretary of Home-
land Security may exercise the authorities
of the Chairman, if the Secretary so directs.

‘“(3) RISK-BASED RANKING OF GRANT APPLI-
CATIONS.—

‘““(A) PRIORITIZATION OF
Board—

GRANTS.—The
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‘(i) shall evaluate and annually prioritize
all pending applications for covered grants
based upon the degree to which they would,
by achieving, maintaining, or enhancing the
essential capabilities of the applicants on a
nationwide basis, lessen the threat to, vul-
nerability of, and consequences for persons
and critical infrastructure; and

‘‘(ii) in evaluating the threat to persons
and critical infrastructure for purposes of
prioritizing covered grants, shall give great-
er weight to threats of terrorism based on
their specificity and credibility, including
any pattern of repetition.

“(B) MINIMUM AMOUNTS.—

‘(i) IN GENERAL.—After evaluating and
prioritizing grant applications under sub-
paragraph (A), the Board shall ensure that,
for each fiscal year, each State that has an
approved State homeland security plan re-
ceives no less than 0.25 percent of the funds
available for the State Homeland Security
Grant Program, as described in section
1801(b)(1), for that fiscal year for purposes of
implementing its homeland security plan in
accordance with the prioritization of addi-
tional needs under subsection (c)(1)(C).

‘(ii) OTHER ENTITIES.—Notwithstanding
clause (i), the Board shall ensure that, for
each fiscal year, American Samoa, the Com-
monwealth of the Northern Mariana Islands,
Guam, and the Virgin Islands each receive
0.08 percent of the funds available for the
State Homeland Security Grant Program, as
described in section 1801(b)(1), for that fiscal
year for purposes of implementing its home-
land security plan in accordance with the
prioritization of additional needs under sub-
section (¢)(1)(C).

‘(4) FUNCTIONS OF UNDER SECRETARIES.—
The Under Secretaries referred to in para-
graph (1) shall seek to ensure that the rel-
evant expertise and input of the staff of their
directorates are available to and considered
by the Board.”.

SEC. 603. ESSENTIAL CAPABILITIES, TASK

FORCES, AND STANDARDS.

The Homeland Security Act of 2002 (Public
Law 107-296; 6 U.S.C. 361 et seq.), as amended
by section 602, is amended by adding at the
end the following:

“SEC. 1803. ESSENTIAL CAPABILITIES FOR HOME-
LAND SECURITY.

‘‘(a) ESTABLISHMENT OF ESSENTIAL CAPA-
BILITIES.—

‘(1) IN GENERAL.—For purposes of covered
grants, the Secretary shall establish clearly
defined essential capabilities for State and
local government preparedness for terrorism,
in consultation with—

‘‘(A) the Task Force on Essential Capabili-
ties established under section 1804;

‘“(B) the Under Secretaries for Emergency
Preparedness and Response, Border and
Transportation Security, Information Anal-
ysis and Infrastructure Protection, and
Science and Technology, and the Director of
the Office of State and Local Government
Coordination;

‘(C) the Secretary of Health and Human
Services;

‘(D) other appropriate Federal agencies;

‘“(E) State and local first responder agen-
cies and officials; and

‘“(F') consensus-based standard making or-
ganizations responsible for setting standards
relevant to the first responder community.

‘(2) DEADLINES.—The Secretary shall—

‘“(A) establish essential capabilities under
paragraph (1) within 30 days after receipt of
the report under section 1804(b); and

‘(B) regularly update such essential capa-
bilities as necessary, but not less than every
3 years.
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‘“(3) PROVISION OF ESSENTIAL CAPABILI-
TIES.—The Secretary shall ensure that a de-
tailed description of the essential capabili-
ties established under paragraph (1) is pro-
vided promptly to the States and to Con-
gress. The States shall make the essential
capabilities available as necessary and ap-
propriate to local governments and operators
of airports, ports, and other similar facilities
within their jurisdictions.

‘“(b) OBJECTIVES.—The Secretary shall en-
sure that essential capabilities established
under subsection (a)(1) meet the following
objectives:

‘(1) SPECIFICITY.—The determination of es-
sential capabilities specifically shall de-
scribe the training, planning, personnel, and
equipment that different types of commu-
nities in the Nation should possess, or to
which they should have access, in order to
meet the Department’s goals for terrorism
preparedness based upon—

““(A) the most current risk assessment
available by the Directorate for Information
Analysis and Infrastructure Protection of
the threats of terrorism against the United
States;

“(B) the types of threats, vulnerabilities,
geography, size, and other factors that the
Secretary has determined to be applicable to
each different type of community; and

‘“(C) the principles of regional coordination
and mutual aid among State and local gov-
ernments.

‘(2) FLEXIBILITY.—The establishment of es-
sential capabilities shall be sufficiently
flexible to allow State and local government
officials to set priorities based on particular
needs, while reaching nationally determined
terrorism preparedness levels within a speci-
fied time period.

‘“(3) MEASURABILITY.—The establishment of
essential capabilities shall be designed to en-
able measurement of progress toward spe-
cific terrorism preparedness goals.

‘‘(4) COMPREHENSIVENESS.—The determina-
tion of essential capabilities for terrorism
preparedness shall be made within the con-
text of a comprehensive State emergency
management system.

““(¢) FACTORS TO BE CONSIDERED.—

‘(1) IN GENERAL.—In establishing essential
capabilities under subsection (a)(1), the Sec-
retary specifically shall consider the vari-
ables of threat, vulnerability, and con-
sequences with respect to the Nation’s popu-
lation (including transient commuting and
tourist populations) and critical infrastruc-
ture. Such consideration shall be based upon
the most current risk assessment available
by the Directorate for Information Analysis
and Infrastructure Protection of the threats
of terrorism against the United States.

‘(2) CRITICAL INFRASTRUCTURE SECTORS.—
The Secretary specifically shall consider
threats of terrorism against the following
critical infrastructure sectors in all areas of
the Nation, urban and rural:

““(A) Agriculture.

‘(B) Banking and finance.

‘(C) Chemical industries.

‘(D) The defense industrial base.

‘“‘(E) Emergency services.

‘“(F') Energy.

‘(G) Food.

“(H) Government.

‘(I) Postal and shipping.

“(J) Public health.

“(K) Information and telecommunications
networks.

‘(L) Transportation.

‘(M) Water.

The order in which the critical infrastruc-
ture sectors are listed in this paragraph shall
not be construed as an order of priority for
consideration of the importance of such sec-
tors.
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‘(3) TYPES OF THREAT.—The Secretary spe-
cifically shall consider the following types of
threat to the critical infrastructure sectors
described in paragraph (2), and to popu-
lations in all areas of the Nation, urban and
rural:

‘‘(A) Biological threats.

‘“(B) Nuclear threats.

‘“(C) Radiological threats.

‘(D) Incendiary threats.

‘‘(E) Chemical threats.

‘“(F) Explosives.

“(G) Suicide bombers.

‘‘(H) Cyber threats.

‘“(I) Any other threats based on proximity
to specific past acts of terrorism or the
known activity of any terrorist group.

The order in which the types of threat are
listed in this paragraph shall not be con-
strued as an order of priority for consider-
ation of the importance of such threats.

‘“(4) CONSIDERATION OF ADDITIONAL FAC-
TORS.—In establishing essential capabilities
under subsection (a)(1), the Secretary shall
take into account any other specific threat
to a population (including a transient com-
muting or tourist population) or critical in-
frastructure sector that the Secretary has
determined to exist.

“SEC. 1804. TASK FORCE ON ESSENTIAL CAPA-
BILITIES.

‘‘(a) ESTABLISHMENT.—To assist the Sec-
retary in establishing essential capabilities
under section 1803(a)(1), the Secretary shall
establish an advisory body pursuant to sec-
tion 871(a) not later than 60 days after the
date of the enactment of this section, which
shall be known as the Task Force on Essen-
tial Capabilities.

“(b) REPORT.—

‘(1) IN GENERAL.—The Task Force shall
submit to the Secretary, not later than 9
months after its establishment by the Sec-
retary under subsection (a) and every 3 years
thereafter, a report on its recommendations
for essential capabilities for preparedness for
terrorism.

‘“(2) CONTENTS.—The report shall—

‘“(A) include a priority ranking of essential
capabilities in order to provide guidance to
the Secretary and to Congress on deter-
mining the appropriate allocation of, and
funding levels for, first responder needs;

‘“(B) set forth a methodology by which any
State or local government will be able to de-
termine the extent to which it possesses or
has access to the essential capabilities that
States and local governments having similar
risks should obtain;

“(C) describe the availability of national
voluntary consensus standards, and whether
there is a need for new national voluntary
consensus standards, with respect to first re-
sponder training and equipment;

‘(D) include such additional matters as the
Secretary may specify in order to further the
terrorism preparedness capabilities of first
responders; and

“(E) include such revisions to the contents
of past reports as are necessary to take into
account changes in the most current risk as-
sessment available by the Directorate for In-
formation Analysis and Infrastructure Pro-
tection or other relevant information as de-
termined by the Secretary.

¢“(3) CONSISTENCY WITH FEDERAL WORKING
GROUP.—The Task Force shall ensure that its
recommendations for essential capabilities
are, to the extent feasible, consistent with
any preparedness goals or recommendations
of the Federal working group established
under section 319F(a) of the Public Health
Service Act (42 U.S.C. 247d-6(a)).

‘“(4) COMPREHENSIVENESS.—The Task Force
shall ensure that its recommendations re-
garding essential capabilities for terrorism
preparedness are made within the context of
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a comprehensive State emergency manage-
ment system.

‘“(5) PRIOR MEASURES.—The Task Force
shall ensure that its recommendations re-
garding essential capabilities for terrorism
preparedness take into account any capabili-
ties that State or local officials have deter-
mined to be essential and have undertaken
since September 11, 2001, to prevent or pre-
pare for terrorist attacks.

“(c) MEMBERSHIP.—

‘(1 IN GENERAL.—The Task Force shall
consist of 35 members appointed by the Sec-
retary, and shall, to the extent practicable,
represent a geographic and substantive cross
section of governmental and nongovern-
mental first responder disciplines from the
State and local levels, including as appro-
priate—

““(A) members selected from the emergency
response field, including fire service and law
enforcement, hazardous materials response,
emergency medical services, and emergency
management personnel (including public
works personnel routinely engaged in emer-
gency response);

‘‘(B) health scientists, emergency and inpa-
tient medical providers, and public health
professionals, including experts in emer-
gency health care response to chemical, bio-
logical, radiological, and nuclear terrorism,
and experts in providing mental health care
during emergency response operations;

‘(C) experts from Federal, State, and local
governments, and the private sector, rep-
resenting standards-setting organizations,
including representation from the voluntary
consensus codes and standards development
community, particularly those with exper-
tise in first responder disciplines; and

‘(D) State and local officials with exper-
tise in terrorism preparedness, subject to the
condition that if any such official is an elect-
ed official representing 1 of the 2 major po-
litical parties, an equal number of elected of-
ficials shall be selected from each such
party.

¢“(2) COORDINATION WITH THE DEPARTMENT
OF HEALTH AND HUMAN SERVICES.—In the se-
lection of members of the Task Force who
are health professionals, including emer-
gency medical professionals, the Secretary
shall coordinate the selection with the Sec-
retary of Health and Human Services.

‘“(3) EX OFFICIO MEMBERS.—The Secretary
and the Secretary of Health and Human
Services shall each designate 1 or more offi-
cers of their respective Departments to serve
as ex officio members of the Task Force. One
of the ex officio members from the Depart-
ment of Homeland Security shall be the des-
ignated officer of the Federal Government
for purposes of subsection (e) of section 10 of
the Federal Advisory Committee Act (5 App.
U.S.C).

“(d) APPLICABILITY OF FEDERAL ADVISORY
COMMITTEE AcCT.—Notwithstanding section
871(a), the Federal Advisory Committee Act
(6 U.S.C. App.), including subsections (a), (b),
and (d) of section 10 of such Act, and section
562b(c) of title 5, United States Code, shall
apply to the Task Force.

“SEC. 1805. NATIONAL STANDARDS FOR FIRST RE-
SPONDER EQUIPMENT AND TRAIN-
ING.

‘‘(a) EQUIPMENT STANDARDS.—

‘(1) IN GENERAL.—The Secretary, in con-
sultation with the Under Secretaries for
Emergency Preparedness and Response and
Science and Technology and the Director of
the Office of State and Local Government
Coordination, shall, not later than 6 months
after the date of enactment of this section,
support the development of, promulgate, and
update as necessary national voluntary con-
sensus standards for the performance, use,
and validation of first responder equipment
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for purposes of section 1802(e)(7). Such stand-
ards—

‘‘(A) shall be, to the maximum extent prac-
ticable, consistent with any existing vol-
untary consensus standards;

‘“(B) shall take into account, as appro-
priate, new types of terrorism threats that
may not have been contemplated when such
existing standards were developed;

‘(C) shall be focused on maximizing inter-
operability, interchangeability, durability,
flexibility, efficiency, efficacy, portability,
sustainability, and safety; and

‘(D) shall cover all appropriate uses of the
equipment.

‘“(2) REQUIRED CATEGORIES.—In carrying
out paragraph (1), the Secretary shall spe-
cifically consider the following categories of
first responder equipment:

‘“(A) Thermal imaging equipment.

‘(B) Radiation detection and analysis
equipment.
‘(C) Biological detection and analysis
equipment.
‘(D) Chemical detection and analysis
equipment.
‘“(E) Decontamination and sterilization
equipment.

‘“(F) Personal protective equipment, in-
cluding garments, boots, gloves, and hoods,
and other protective clothing.

‘(G) Respiratory protection equipment.

‘““(H) Interoperable communications, in-
cluding wireless and wireline voice, video,
and data networks.

“(I) Explosive mitigation devices and ex-
plosive detection and analysis equipment.

“(J) Containment vessels.

“(K) Contaminant-resistant vehicles.

‘(L) Such other equipment for which the
Secretary determines that mnational vol-
untary consensus standards would be appro-
priate.

““(b) TRAINING STANDARDS.—

‘(1) IN GENERAL.—The Secretary, in con-
sultation with the Under Secretaries for
Emergency Preparedness and Response and
Science and Technology and the Director of
the Office of State and Local Government
Coordination, shall support the development
of, promulgate, and regularly update as nec-
essary national voluntary consensus stand-
ards for first responder training carried out
with amounts provided under covered grant
programs, that will enable State and local
government first responders to achieve opti-
mal levels of terrorism preparedness as
quickly as practicable. Such standards shall
give priority to providing training to—

‘““(A) enable first responders to prevent,
prepare for, respond to, and mitigate ter-
rorist threats, including threats from chem-
ical, biological, nuclear, and radiological
weapons and explosive devices capable of in-
flicting significant human casualties; and

‘“(B) familiarize first responders with the
proper use of equipment, including software,
developed pursuant to the standards estab-
lished under subsection (a).

‘“(2) REQUIRED CATEGORIES.—In carrying
out paragraph (1), the Secretary specifically
shall include the following categories of first
responder activities:

‘“(A) Regional planning.

‘(B) Joint exercises.

‘(C) Intelligence collection, analysis, and
sharing.

‘(D) Emergency notification of affected
populations.

‘““(E) Detection of biological, nuclear, radi-
ological, and chemical weapons of mass de-
struction.

‘““(F) Such other activities for which the
Secretary determines that mnational vol-
untary consensus training standards would
be appropriate.

‘“(3) CONSISTENCY.—In carrying out this
subsection, the Secretary shall ensure that
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such training standards are consistent with
the principles of emergency preparedness for
all hazards.

““(c) CONSULTATION WITH STANDARDS ORGA-
NIZATIONS.—In establishing national vol-
untary consensus standards for first re-
sponder equipment and training under this
section, the Secretary shall consult with rel-
evant public and private sector groups, in-
cluding—

‘(1) the National Institute of Standards
and Technology;

‘“(2) the National Fire Protection Associa-
tion;

‘“(3) the National Association of County
and City Health Officials;

‘“(4) the Association of State and Terri-
torial Health Officials;

‘“(5) the American National Standards In-
stitute;

‘“(6) the National Institute of Justice;

‘(7 the Inter-Agency Board for Equipment
Standardization and Interoperability;

‘“(8) the National Public Health Perform-
ance Standards Program;

‘“(9) the National Institute for Occupa-
tional Safety and Health;

¢(10) ASTM International;

‘(11) the International Safety Equipment
Association;

‘“(12) the Emergency Management Accredi-
tation Program;

‘“(13) the National Domestic Preparedness
Consortium; and

‘“(14) to the extent the Secretary considers
appropriate, other national voluntary con-
sensus standards development organizations,
other interested Federal, State, and local
agencies, and other interested persons.

¢“(d) COORDINATION WITH SECRETARY OF
HHS.—In establishing any national vol-
untary consensus standards under this sec-
tion for first responder equipment or train-
ing that involve or relate to health profes-
sionals, including emergency medical profes-
sionals, the Secretary shall coordinate ac-
tivities under this section with the Sec-
retary of Health and Human Services.”’.

SEC. 604. EFFECTIVE ADMINISTRATION OF HOME-
LAND SECURITY GRANTS.

(a) USE OF GRANT FUNDS AND ACCOUNT-
ABILITY.—The Homeland Security Act of 2002
(Public Law 107-296; 6 U.S.C. 361 et seq.), as
amended by sections 602 and 603, is amended
by adding at the end the following:

“SEC. 1806. USE OF FUNDS AND ACCOUNTABILITY
REQUIREMENTS.

‘“(a) IN GENERAL.—A covered grant may be
used for—

‘(1) purchasing, upgrading, or maintaining
equipment, including computer software, to
enhance terrorism preparedness and re-
sponse;

‘(2) exercises to strengthen terrorism pre-
paredness and response;

‘“(3) training for prevention (including de-
tection) of, preparedness for, or response to
attacks involving weapons of mass destruc-
tion, including training in the use of equip-
ment and computer software;

‘“(4) developing or updating response plans;

‘“(5) establishing or enhancing mechanisms
for sharing terrorism threat information;

‘“(6) systems architecture and engineering,
program planning and management, strategy
formulation and strategic planning, life-
cycle systems design, product and tech-
nology evaluation, and prototype develop-
ment for terrorism preparedness and re-
sponse purposes;

(7 additional personnel costs resulting
from—

‘“(A) elevations in the threat alert level of
the Homeland Security Advisory System by
the Secretary, or a similar elevation in
threat alert level issued by a State, region,
or local government with the approval of the
Secretary;
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‘“(B) travel to and participation in exer-
cises and training in the use of equipment
and on prevention activities;

‘“(C) the temporary replacement of per-
sonnel during any period of travel to and
participation in exercises and training in the
use of equipment and on prevention activi-
ties; and

‘(D) participation in information, inves-
tigative, and intelligence-sharing activities
specifically related to terrorism prevention;

‘“(8) the costs of equipment (including soft-
ware) required to receive, transmit, handle,
and store classified information;

‘(9) target hardening to reduce the vulner-
ability of high-value targets, as determined
by the Secretary;

‘“(10) protecting critical infrastructure
against potential attack by the addition of
barriers, fences, gates, and other such de-
vices, except that the cost of such measures
may not exceed the greater of—

““(A) $1,000,000 per project; or

‘(B) such greater amount as may be ap-
proved by the Secretary, which may not ex-
ceed 10 percent of the total amount of the
covered grant;

‘“(11) the costs of commercially available
interoperable communications equipment
(which, where applicable, is based on na-
tional, voluntary consensus standards) that
the Secretary, in consultation with the
Chairman of the Federal Communications
Commission, deems best suited to facilitate
interoperability, coordination, and integra-
tion between and among emergency commu-
nications systems, and that complies with
prevailing grant guidance of the Department
for interoperable communications;

‘(12) educational curricula development
for first responders to ensure that they are
prepared for terrorist attacks;

‘(13) training and exercises to assist public
elementary and secondary schools in devel-
oping and implementing programs to in-
struct students regarding age-appropriate
skills to prepare for and respond to an act of
terrorism;

‘(14) paying of administrative expenses di-
rectly related to administration of the grant,
except that such expenses may not exceed 3
percent of the amount of the grant; and

‘“(15) other appropriate activities as deter-
mined by the Secretary.

‘“(b) PROHIBITED USES.—Funds provided as
a covered grant may not be used—

‘(1) to supplant State or local funds that
have been obligated for a homeland security
or other first responder-related project;

‘“(2) to construct buildings or other phys-
ical facilities, except for—

““(A) activities under section 611 of the
Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5196); and

‘“(B) upgrading facilities to protect
against, test for, and treat the effects of bio-
logical agents, which shall be included in the
homeland security plan approved by the Sec-
retary under section 1802(c);

‘“(3) to acquire land; or

‘“(4) for any State or local government
cost-sharing contribution.

“(c) MULTIPLE-PURPOSE FUNDS.—Nothing
in this section shall be construed to preclude
State and local governments from using cov-
ered grant funds in a manner that also en-
hances first responder preparedness for emer-
gencies and disasters unrelated to acts of
terrorism, if such use assists such govern-
ments in achieving essential capabilities for
terrorism preparedness established by the
Secretary under section 1803.

‘(d) REIMBURSEMENT OF CoSTS.—In addi-
tion to the activities described in subsection
(a), a covered grant may be used to provide
a reasonable stipend to paid-on-call or volun-
teer first responders who are not otherwise
compensated for travel to or participation in
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training covered by this section. Any such
reimbursement shall not be considered com-
pensation for purposes of rendering such a
first responder an employee under the Fair
Labor Standards Act of 1938 (29 U.S.C. 201 et
seq.).
‘‘(e) ASSISTANCE REQUIREMENT.—The Sec-
retary may not request that equipment paid
for, wholly or in part, with funds provided as
a covered grant be made available for re-
sponding to emergencies in surrounding
States, regions, and localities, unless the
Secretary undertakes to pay the costs di-
rectly attributable to transporting and oper-
ating such equipment during such response.
¢(f) FLEXIBILITY IN UNSPENT HOMELAND SE-
CURITY GRANT FUNDS.—Upon request by the
recipient of a covered grant, the Secretary
may authorize the grantee to transfer all or
part of funds provided as the covered grant
from uses specified in the grant agreement
to other uses authorized under this section,
if the Secretary determines that such trans-
fer is in the interests of homeland security.

‘(g) STATE, REGIONAL, AND TRIBAL RESPON-
SIBILITIES.—

‘(1) PASS-THROUGH.—The Secretary shall
require a recipient of a covered grant that is
a State to obligate or otherwise make avail-
able to local governments, first responders,
and other local groups, to the extent re-
quired under the State homeland security
plan or plans specified in the application for
the grant, not less than 80 percent of the
grant funds, resources purchased with the
grant funds having a value equal to at least
80 percent of the amount of the grant, or a
combination thereof, by not later than the
end of the 45-day period beginning on the
date the grant recipient receives the grant
funds.

¢(2) CERTIFICATIONS REGARDING DISTRIBU-
TION OF GRANT FUNDS TO LOCAL GOVERN-
MENTS.—Any State that receives a covered
grant shall certify to the Secretary, by not
later than 30 days after the expiration of the
period described in paragraph (1) with re-
spect to the grant, that the State has made
available for expenditure by local govern-
ments, first responders, and other local
groups the required amount of grant funds
pursuant to paragraph (1).

*“(3) QUARTERLY REPORT ON HOMELAND SECU-
RITY SPENDING.—Each recipient of a covered
grant shall submit a quarterly report to the
Secretary not later than 30 days after the
end of each fiscal quarter. Each such report
shall include, for each recipient of a covered
grant or a pass-through under paragraph
1)—

‘““(A) the amount obligated to that recipi-
ent in that quarter;

‘“(B) the amount expended by that recipi-
ent in that quarter; and

“(C) a summary description of the items
purchased by such recipient with such
amount.

‘“(4) ANNUAL REPORT ON HOMELAND SECURITY
SPENDING.—Each recipient of a covered grant
shall submit an annual report to the Sec-
retary not later than 60 days after the end of
each fiscal year. Each recipient of a covered
grant that is a region shall simultaneously
submit its report to each State of which any
part is included in the region. Each recipient
of a covered grant that is a directly eligible
tribe shall simultaneously submit its report
to each State within the boundaries of which
any part of such tribe is located. Each report
shall include the following:

‘““(A) The amount, ultimate recipients, and
dates of receipt of all funds received under
the grant during the previous fiscal year.

‘(B) The amount and the dates of disburse-
ments of all such funds expended in compli-
ance with paragraph (1) or pursuant to mu-
tual aid agreements or other sharing ar-
rangements that apply within the State, re-
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gion, or directly eligible tribe, as applicable,
during the previous fiscal year.

‘(C) How the funds were utilized by each
ultimate recipient or beneficiary during the
preceding fiscal year.

‘(D) The extent to which essential capa-
bilities identified in the applicable State
homeland security plan or plans were
achieved, maintained, or enhanced as the re-
sult of the expenditure of grant funds during
the preceding fiscal year.

‘‘(E) The extent to which essential capa-
bilities identified in the applicable State
homeland security plan or plans remain
unmet.

¢“(5) INCLUSION OF RESTRICTED ANNEXES.—A
recipient of a covered grant may submit to
the Secretary an annex to the annual report
under paragraph (4) that is subject to appro-
priate handling restrictions, if the recipient
believes that discussion in the report of
unmet needs would reveal sensitive but un-
classified information.

‘‘(6) PROVISION OF REPORTS.—The Secretary
shall ensure that each annual report under
paragraph (4) is provided to the Under Sec-
retary for Emergency Preparedness and Re-
sponse and the Director of the Office of State
and Local Government Coordination.

““(h) INCENTIVES TO EFFICIENT ADMINISTRA-
TION OF HOMELAND SECURITY GRANTS.—

‘(1) PENALTIES FOR DELAY IN PASSING
THROUGH LOCAL SHARE.—If a recipient of a
covered grant that is a State fails to pass
through to local governments, first respond-
ers, and other local groups funds or resources
required by subsection (g)(1) within 45 days
after receiving funds under the grant, the
Secretary may—

‘“(A) reduce grant payments to the grant
recipient from the portion of grant funds
that is not required to be passed through
under subsection (g)(1);

“(B) terminate payment of funds under the
grant to the recipient, and transfer the ap-
propriate portion of those funds directly to
local first responders that were intended to
receive funding under that grant; or

“(C) impose additional restrictions or bur-
dens on the recipient’s use of funds under the
grant, which may include—

‘(i) prohibiting use of such funds to pay
the grant recipient’s grant-related overtime
or other expenses;

‘‘(ii) requiring the grant recipient to dis-
tribute to local government beneficiaries all
or a portion of grant funds that are not re-
quired to be passed through under subsection
(g)(1); or

‘‘(iii) for each day that the grant recipient
fails to pass through funds or resources in
accordance with subsection (g)(1), reducing
grant payments to the grant recipient from
the portion of grant funds that is not re-
quired to be passed through under subsection
(2)(1), except that the total amount of such
reduction may not exceed 20 percent of the
total amount of the grant.

‘“(2) EXTENSION OF PERIOD.—The Governor
of a State may request in writing that the
Secretary extend the 45-day period under
section 1802(e)(5)(E) or paragraph (1) for an
additional 15-day period. The Secretary may
approve such a request, and may extend such
period for additional 15-day periods, if the
Secretary determines that the resulting
delay in providing grant funding to the local
government entities that will receive fund-
ing under the grant will not have a signifi-
cant detrimental impact on such entities’
terrorism preparedness efforts.

“(3) PROVISION OF NON-LOCAL SHARE TO
LOCAL GOVERNMENT.—

““(A) IN GENERAL.—The Secretary may upon
request by a local government pay to the
local government a portion of the amount of
a covered grant awarded to a State in which
the local government is located, if—
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‘(i) the local government will use the
amount paid to expedite planned enhance-
ments to its terrorism preparedness as de-
scribed in any applicable State homeland se-
curity plan or plans;

‘‘(ii) the State has failed to pass through
funds or resources in accordance with sub-
section (g)(1); and

‘‘(iii) the local government complies with
subparagraph (B).

‘“(B) SHOWING REQUIRED.—To receive a pay-
ment under this paragraph, a local govern-
ment must demonstrate that—

‘(i) it is identified explicitly as an ulti-
mate recipient or intended beneficiary in the
approved grant application;

‘“(ii) it was intended by the grantee to re-
ceive a severable portion of the overall grant
for a specific purpose that is identified in the
grant application;

‘‘(iii) it petitioned the grantee for the
funds or resources after expiration of the pe-
riod within which the funds or resources
were required to be passed through under
subsection (g)(1); and

‘(iv) it did not receive the portion of the
overall grant that was earmarked or des-
ignated for its use or benefit.

‘(C) EFFECT OF PAYMENT.—Payment of
grant funds to a local government under this
paragraph—

‘(i) shall not affect any payment to an-
other local government under this para-
graph; and

‘“(ii) shall not prejudice consideration of a
request for payment under this paragraph
that is submitted by another local govern-
ment.

(D) DEADLINE FOR ACTION BY SECRETARY.—
The Secretary shall approve or disapprove
each request for payment under this para-
graph by not later than 15 days after the
date the request is received by the Depart-
ment.

‘(i) REPORTS TO CONGRESS.—The Secretary
shall submit an annual report to Congress by
December 31 of each year—

‘(1) describing in detail the amount of Fed-
eral funds provided as covered grants that
were directed to each State, region, and di-
rectly eligible tribe in the preceding fiscal
year;

‘“(2) containing information on the use of
such grant funds by grantees; and

*(3) describing—

‘“(A) the Nation’s progress in achieving,
maintaining, and enhancing the essential ca-
pabilities established under section 1803(a) as
a result of the expenditure of covered grant
funds during the preceding fiscal year; and

““(B) an estimate of the amount of expendi-
tures required to attain across the United
States the essential capabilities established
under section 1803(a).”.

(b) SENSE OF CONGRESS REGARDING INTER-
OPERABLE COMMUNICATIONS.—

(1) FINDING.—Congress finds that—

(A) many emergency response providers (as
defined under section 2 of the Homeland Se-
curity Act of 2002 (6 U.S.C. 101), as amended
by this title) working in the same jurisdic-
tion or in different jurisdictions cannot ef-
fectively and efficiently communicate with
one another; and

(B) their inability to do so threatens the
public’s safety and may result in unneces-
sary loss of lives and property.

(2) SENSE OF CONGRESS.—It is the sense of
Congress that interoperable emergency com-
munications systems and radios should con-
tinue to be deployed as soon as practicable
for use by the emergency response provider
community, and that upgraded and new dig-
ital communications systems and new dig-
ital radios must meet prevailing national
voluntary consensus standards for interoper-
ability.
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(c) SENSE OF CONGRESS REGARDING CITIZEN
CORPS COUNCILS.—

(1) FINDING.—Congress finds that Citizen
Corps councils help to enhance local citizen
participation in terrorism preparedness by
coordinating multiple Citizen Corps pro-
grams, developing community action plans,
assessing possible threats, and identifying
local resources.

(2) SENSE OF CONGRESS.—It is the sense of
Congress that individual Citizen Corps coun-
cils should seek to enhance the preparedness
and response capabilities of all organizations
participating in the councils, including by
providing funding to as many of their par-
ticipating organizations as practicable to
promote local terrorism preparedness pro-
grams.

(d) REQUIRED COORDINATION.—The Sec-
retary of Homeland Security shall ensure
that there is effective and ongoing coordina-
tion of Federal efforts to prevent, prepare
for, and respond to acts of terrorism and
other major disasters and emergencies
among the divisions of the Department of
Homeland Security, including the Direc-
torate of Emergency Preparedness and Re-
sponse and the Office for State and Local
Government Coordination and Preparedness.

(e) COORDINATION OF INDUSTRY EFFORTS.—
Section 102(f) of the Homeland Security Act
of 2002 (Public Law 107-296; 6 U.S.C. 112(f)) is
amended by striking ‘“‘and’ after the semi-
colon at the end of paragraph (6), by striking
the period at the end of paragraph (7) and in-
serting ‘‘; and”’, and by adding at the end the
following:

‘(8) coordinating industry efforts, with re-
spect to functions of the Department of
Homeland Security, to identify private sec-
tor resources and capabilities that could be
effective in supplementing Federal, State,
and local government agency efforts to pre-
vent or respond to a terrorist attack.”.

(f) STUDY REGARDING NATIONWIDE EMER-
GENCY NOTIFICATION SYSTEM.—

(1) STuDY.—The Secretary of Homeland Se-
curity, in consultation with the heads of
other appropriate Federal agencies and rep-
resentatives of providers and participants in
the telecommunications industry, shall con-
duct a study to determine whether it is cost
effective, efficient, and feasible to establish
and implement an emergency telephonic
alert notification system that will—

(A) alert persons in the United States of
imminent or current hazardous events
caused by acts of terrorism; and

(B) provide information to individuals re-
garding appropriate measures that may be
undertaken to alleviate or minimize threats
to their safety and welfare posed by such
events.

(2) TECHNOLOGIES TO CONSIDER.—In con-
ducting the study under paragraph (1), the
Secretary shall consider the use of the tele-
phone, wireless communications, and other
existing communications networks to pro-
vide such notification.

(3) REPORT.—Not later than 9 months after
the date of enactment of this title, the Sec-
retary shall submit to Congress a report re-
garding the conclusions of the study con-
ducted under paragraph (1).

(g) STUDY OF EXPANSION OF AREA OF JURIS-
DICTION OF OFFICE OF NATIONAL CAPITAL RE-
GION COORDINATION.—

(1) STuDY.—The Secretary of Homeland Se-
curity, acting through the Director of the
Office of National Capital Region Coordina-
tion, shall conduct a study of the feasibility
and desirability of modifying the definition
of ‘“National Capital Region’ applicable
under section 882 of the Homeland Security
Act of 2002 to expand the geographic area
under the jurisdiction of the Office of Na-
tional Capital Region Coordination.
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(2) FACTORS.—In conducting the study
under paragraph (1), the Secretary shall ana-
lyze whether expanding the geographic area
under the jurisdiction of the Office of Na-
tional Region Coordination will—

(A) promote coordination among State and
local governments within the Region, includ-
ing regional governing bodies, and coordina-
tion of the efforts of first responders; and

(B) enhance the ability of such State and
local governments and the Federal Govern-
ment to prevent and respond to a terrorist
attack within the Region.

(3) REPORT.—Not later than 6 months after
the date of the enactment of this title, the
Secretary shall submit a report to Congress
on the study conducted under paragraph (1),
and shall include in the report such rec-
ommendations (including recommendations
for legislation to amend section 882 of the
Homeland Security Act of 2002) as the Sec-
retary considers appropriate.
SEC. 605. IMPLEMENTATION;
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(a) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 1014 of the USA PATRIOT
ACT (42 U.S.C. 3714) is amended—

(1) by striking subsection (¢)(3);

(2) by redesignating subsection (c) as sub-
section (d); and

(3) by inserting after subsection (b) the fol-
lowing:

‘“(c) ADMINISTRATION.—Grants under this
section shall be administered in accordance
with title 18 of the Homeland Security Act of
2002.”.

(b) TEMPORARY LIMITATIONS ON APPLICA-
TION.—

(1) 1-YEAR DELAY IN APPLICATION.—The fol-
lowing provisions of title XVIII of the Home-
land Security Act of 2002, as added by this
title, shall not apply during the 1-year period
beginning on the date of enactment of this
title—

(A) subsections (b), (c), and (e)(4) (A) and
(B) of section 1802; and

(B) in section 1802(f)(3)(A)(i), the phrase
“pby achieving, maintaining, or enhancing
the essential capabilities of the applicants
on a nationwide basis,”’.

(2) 2-YEAR DELAY IN APPLICATION.—The fol-
lowing provisions of title XVIII of the Home-
land Security Act of 2002, as added by this
title, shall not apply during the 2-year period
beginning on the date of enactment of this
title—

(A) subparagraphs (D) and (E) of section
1806(g)(4); and

(B) section 1806(i)(3).

(¢) DEFINITIONS.—

(1) TiTLE XVIII.—The Homeland Security
Act of 2002 (Public Law 107-296; 6 U.S.C. 361
et seq.), as amended by sections 602, 603, and
604, is amended by adding at the end the fol-
lowing:

“SEC. 1807. DEFINITIONS.

“In this title:

‘(1) BOARD.—The term ‘Board’ means the
Homeland Security Grants Board established
under section 1802(f).

“2) CONSEQUENCE.—The term ‘con-
sequence’ means the assessment of the effect
of a completed attack.

‘“(3) COVERED GRANT.—The term ‘covered
grant’ means any grant to which this title
applies under section 1801(b).

‘‘(4) DIRECTLY ELIGIBLE TRIBE.—The term
‘directly eligible tribe’ means any Indian
tribe or consortium of Indian tribes that—

‘“(A) meets the criteria for inclusion in the
qualified applicant pool for self-governance
that are set forth in section 402(c) of the In-
dian Self-Determination and Education As-
sistance Act (25 U.S.C. 458bb(c));

‘(B) employs at least 10 full-time per-
sonnel in a law enforcement or emergency
response agency with the capacity to re-
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spond to calls for law enforcement or emer-
gency services; and

“(C)(@) is located on, or within 5 miles of,
an international border or waterway;

‘“(ii) is located within 5 miles of a facility
designated as high-risk critical infrastruc-
ture by the Secretary;

‘“(iii) is located within or contiguous to 1
of the 50 largest metropolitan statistical
areas in the United States; or

‘(iv) has more than 1,000 square miles of
Indian country, as that term is defined in
section 1151 of title 18, United States Code.

‘(5) ELEVATIONS IN THE THREAT ALERT
LEVEL.—The term ‘elevations in the threat
alert level’ means any designation (including
those that are less than national in scope)
that raises the homeland security threat
level to either the highest or second-highest
threat level under the Homeland Security
Advisory System referred to in section
201(A)(T).

‘(6) EMERGENCY PREPAREDNESS.—The term
‘emergency preparedness’ shall have the
same meaning that term has under section
602 of the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42 U.S.C.
5195a).

“(7) ESSENTIAL CAPABILITIES.—The term
‘essential capabilities” means the levels,
availability, and competence of emergency
personnel, planning, training, and equipment
across a variety of disciplines needed to ef-
fectively and efficiently prevent, prepare for,
and respond to acts of terrorism consistent
with established practices.

‘(8) FIRST RESPONDER.—The term ‘first re-
sponder’ shall have the same meaning as the
term ‘emergency response provider’ under
section 2.

‘“(9) INDIAN TRIBE.—The term ‘Indian tribe’
means any Indian tribe, band, nation, or
other organized group or community, includ-
ing any Alaskan Native village or regional or
village corporation as defined in or estab-
lished pursuant to the Alaskan Native
Claims Settlement Act (43 U.S.C. 1601 et
seq.), which is recognized as eligible for the
special programs and services provided by
the United States to Indians because of their
status as Indians.

‘“(10) REGION.—The term
any geographic area—

“(A) certified by the Secretary under sec-
tion 1802(a)(3);

‘‘(B) consisting of all or parts of 2 or more
counties, municipalities, or other local gov-
ernments and including a city with a core
population exceeding 500,000 according to the
most recent estimate available from the
United States Census; and

“(C) that, for purposes of an application for
a covered grant—

‘(i) is represented by 1 or more local gov-
ernments or governmental agencies within
such geographic area; and

‘“(ii) is established by law or by agreement
of 2 or more such local governments or gov-
ernmental agencies, such as through a mu-
tual aid agreement.

‘(11) RISK-BASED FUNDING.—The term ‘risk-
based funding’ means the allocation of funds
based on an assessment of threat, vulner-
ability, and consequence.

‘(12) TASK FORCE.—The term ‘Task Force’
means the Task Force on Essential Capabili-
ties established under section 1804.

‘“(13) THREAT.—The term ‘threat’ means
the assessment of the plans, intentions, and
capability of an adversary to implement an
identified attack scenario.

‘“(14) VULNERABILITY.—The term ‘vulner-
ability’ means the degree to which a facility
is available or accessible to an attack, in-
cluding the degree to which the facility is in-
herently secure or has been hardened against
such an attack.”.

‘region’ means
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(2) DEFINITION OF EMERGENCY RESPONSE
PROVIDERS.—Paragraph (6) of section 2 of the
Homeland Security Act of 2002 (Public Law
107-296; 6 U.S.C. 101(6)) is amended by strik-
ing ‘‘includes’ and all that follows and in-
serting ‘‘includes Federal, State, and local
governmental and nongovernmental emer-
gency public safety, law enforcement, fire,
emergency response, emergency medical (in-
cluding hospital emergency facilities), and
related personnel, organizations, agencies,
and authorities.”.

(d) TABLE OF CONTENTS.—Section 1(b) of
the Homeland Security Act of 2002 (Public
Law 107-296; 6 U.S.C. 101 note) is amended in
the table of contents by adding at the end
the following:

“TITLE XVIII—RISK-BASED FUNDING

FOR HOMELAND SECURITY
‘“‘Sec. 1801. Risk-based funding for home-
land security.
‘“Sec. 1802. Covered grant eligibility and
criteria.

‘“Sec. 1803. Essential capabilities for
homeland security.

‘“Sec. 1804. Task Force on Essential Ca-
pabilities.

‘“‘Sec. 1805. National standards for first
responder equipment and train-
ing.

‘“Sec. 1806. Use of funds and account-

ability requirements.
‘“Sec. 1807. Definitions.”.

SA 1204. Mr. KYL (for himself and
Mr. CORNYN) submitted an amendment
intended to be proposed by him to the
bill H.R. 2360, making appropriations
for the Department of Homeland Secu-
rity for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing:

TITLE —-BORDER ENFORCEMENT

AND VISA SECURITY

SEC. 01.(a) Not later than December 31,
2006, the Secretary of Homeland Security
shall make the expedited removal procedures
under section 235 of the Immigration and Na-
tionality Act (8 U.S.C. 1225) available in all
border patrol sectors on the borders of the
United States.

(b) Section 235(b)(1)(A)(i) of the Immigra-
tion and Nationality Act (8 TU.S.C.
1225(b)(1)(A)(1)) is amended by inserting ‘‘a
supervisory’’ before ‘‘officer shall”.

SEC. 02.(a) The Secretary of Homeland
Security shall provide all customs and bor-
der protection officers with training in iden-
tifying and detecting fraudulent travel docu-
ments. Such training shall be developed in
consultation with the Forensic Document
Laboratory of the Immigration and Customs
Enforcement.

(b) The Secretary of Homeland Security
shall provide all customs and border protec-
tion officers with access to the Forensic Doc-
ument Laboratory.

SEC. 03. Section 303 of Public Law 107-173
(8 U.S.C. 1732) is amended—

(1) in the header, by striking ‘“‘ENTRY AND
EXIT DOCUMENTS” and inserting ‘“TRAVEL
AND ENTRY DOCUMENTS AND EVIDENCE
OF STATUS”’;

(2) in subsection (b)(1)—

(A) by striking ‘“Not later than October 26,
2004, the Attorney General’” and inserting
“The Secretary of Homeland Security’’; and

(B) by striking ‘‘visas and” each place it
appears and inserting ‘‘visas, evidence of sta-
tus, and”’;

(3) by redesignating subsection (d) as sub-
section (e); and
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(4) by inserting after subsection (c) the fol-
lowing:

‘“(d) OTHER DOCUMENTS.—Not later than
October 26, 2007, every document, other than
an interim document, issued by the Depart-
ment of Homeland Security, which may be
used as evidence of immigrant, non-
immigrant, parole, asylee, or refugee status,
shall be machine-readable, tamper-resistant,
and allow biometric authentication.”.

SEC. 04. Section 222(g) of the Immigra-
tion and Nationality Act (8 U.S.C. 1202(g)) is
amended—

(1) in paragraph (1), by inserting ‘‘and any
other nonimmigrant visa issued by the
United States that is in the possession of the
alien” after ‘‘such visa’’; and

(2) in paragraph (2)(A), by striking ‘‘(other
than the visa described in paragraph (1))
issued in a consular office located in the
country of the alien’s nationality’ and in-
serting ‘‘(other than a visa described in para-
graph (1)) issued in a consular office located
in the country of the alien’s nationality or
foreign residence’’.

SEC. 05.(a) Section 212 of the Immigra-
tion and Nationality Act (8 U.S.C. 1182) is
amended—

(1) in subsection (a)(7), by adding at the
end the following:

¢“(C) WITHHOLDERS OF BIOMETRIC DATA.—
Any alien who fails to comply with a lawful
request for biometric data under section
215(c) or 235(d) is inadmissible.”’; and

(2) in subsection (d), by inserting after
paragraph (1) the following:

“(2) The Secretary of Homeland Security
shall determine whether a ground for inad-
missibility exists with respect to an alien de-
scribed in subparagraph (C) subsection (a)(7)
and may waive the application of such sub-
paragraph, for an individual alien or a class
of aliens, at the discretion of the Sec-
retary.”.

(b) Section 215 of the Immigration and Na-
tionality Act (8 U.S.C. 1185) is amended—

(1) by redesignating subsection (c) as sub-
section (g); and

(2) by inserting after subsection (b) the fol-
lowing:

““(c) The Secretary of Homeland Security is
authorized to require aliens departing the
United States to provide biometric data and
other information relating to their immigra-
tion status.”.

(c) Section 235(d) of the Immigration and
Nationality Act (8 U.S.C. 1185(d)) is amended
by adding at the end the following:

“(5) AUTHORITY TO COLLECT BIOMETRIC
DATA.—In conducting inspections under sub-
section (b), immigration officers are author-
ized to collect biometric data from—

‘“(A) any applicant for admission or alien
seeking to transit through the United
States; or

‘(B) any lawful permanent resident who is
entering the United States, but is not re-
garded as seeking admission under section
101(a)(13)(C).”".

(d) Section 2562 of the Immigration and Na-
tionality Act (8 U.S.C. 1282) is amended by
inserting ‘‘Immigration officers are author-
ized to collect biometric data from any alien
crewman seeking permission to land tempo-
rarily in the United States.” after ‘‘this
title.”.

(e) Not later than 6 months after the date
of enactment of this Act, the Secretary shall
submit a report to Congress on the full im-
plementation of the exit portion of US-
VISIT.

SEC.
gration and Nationality Act
1226(a)(2)) is amended—

(1) by striking ‘“‘on’’;

(2) in subparagraph (A)—

(A) by inserting ‘‘except as provided under
subparagraph (B), upon the giving of a’’; and

06.(a) Section 236(a)(2) of the Immi-
(8 U.s.C.
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(B) by striking ‘“‘or’’ at the end;

(3) by redesignating subparagraph (B) as
subparagraph (C); and

(4) by inserting after subparagraph (A) the
following:

‘(B) if the alien is a national of a non-
contiguous country, has not been admitted
or paroled into the United States, and was
apprehended within 100 miles of the inter-
national border of the United States or pre-
sents a flight risk, as determined by the Sec-
retary of Homeland Security, upon the giv-
ing of a bond of at least $5,000 with security
approved by, and containing conditions pre-
scribed by, the Secretary of Homeland Secu-
rity or the Attorney General; or’.

(b) Not later than 2 years after the effec-
tive date of this Act, the Secretary of Home-
land Security shall submit a report to Con-
gress that summarizes the implementation
of the amendment made by subsection (a).

SEC. 07. Section 243(d) of the Immigra-
tion and Nationality Act (8 U.S.C. 1253(d)) is
amended—

(1) by striking ‘“‘On being notified” and in-
serting the following:

‘(1) IN GENERAL.—Upon notification’; and

(2) by striking ‘‘Attorney General’ each
place it appears and inserting ‘‘Secretary of
Homeland Security’’; and

(3) by adding at the end the following:

‘“(2) DENIAL OF ADMISSION.—The Secretary
of Homeland Security, after making a deter-
mination that the government of a foreign
country has denied or unreasonably delayed
accepting an alien who is a citizen, subject,
national, or resident of that country after
the alien has been ordered removed, and
after consultation with the Secretary of
State, may deny admission to any citizen,
subject, national or resident of that country
until the country accepts the alien that was
ordered removed.”.

SEC. 08.(a) Section 241(a)(5) of the Immi-
gration and Nationality Act (8 U.S.C.
1231(a)(5)) is amended—

(1) by striking ‘‘Attorney General” and in-
serting ‘‘Secretary of Homeland Security’’;
and

(2) by adding at the end the following: ‘‘Re-
instatement under this paragraph shall not
require a proceeding under section 240.”.

(b)(1) The amendment made by subsection
(a)(1) shall take effect as if enacted on March
1, 2003.

(2) The amendments made by subsection
(a) shall take effect on September 30, 1996, as
if included in the Illegal Immigration Re-
form and Immigrant Responsibility Act of
1996 (Division C of Public Law 104-208).

SEC. 09.(a) The Attorney General and the
Secretary of Homeland Security shall con-
tinue to operate and implement the Institu-
tional Removal Program, which identifies
removable criminal aliens in Federal and
State correctional facilities, ensures such
aliens are not released into the community,
and removes such aliens from the United
States after the completion of their sen-
tences.

(b) The Institutional Removal Program
shall be made available to all States.

(c) Law enforcement officers of a State or
political subdivision of a State are author-
ized to hold an illegal alien for a period of up
to 14 days after the alien has completed the
alien’s State prison sentence in order to ef-
fectuate the transfer of the alien to Federal
custody when the alien is removable or not
lawfully present in the United States.

(d) Technology, such as videoconferencing,
shall be used to the maximum extent prac-
ticable in order to make the Institutional
Removal Program available to facilities in
remote locations.

SA 1205. Mr. SHELBY (for himself,
Mr. SARBANES, Mr. REED, Mrs. DOLE,
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Mr. DobpbD, Mr. SCHUMER, Ms.
STABENOW, Mr. CORZINE, Mr. BYRD,
Mrs. CLINTON, Mr. LIEBERMAN, Ms. MI-
KULSKI, Mr. LAUTENBERG, Mr. KENNEDY,
and Mr. KERRY) submitted an amend-
ment intended to be proposed by him
to the bill H.R. 2360, making appropria-
tions for the Department of Homeland
Security for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 77, line 18, strike ‘$2,694,300,000"
and insert *“$3,760,300,000"".

On page 78, strike line 25 and all that fol-
lows through ‘““(E)”’ on page 79, line 5, and in-
sert the following: ‘‘security grants; and

“(D)”.

On page 79, between 22 and 23, insert the
following:

(7) $1,166,000,000 for transit security grants,
of which—

(A) $790,000,000 shall be for grants for public
transportation agencies for allowable capital
security improvements;

(B) $333,000,000 shall be for grants for public
transportation agencies for allowable oper-
ational security improvements; and

(C) $43,000,000 shall be for grants to public
or private entities to conduct research into,
and demonstration of, technologies and
methods to reduce and deter terrorist
threats or mitigate damages resulting from
terrorist attacks against public transpor-
tation systems:

SA 1206. Mr. SARBANES submitted
an amendment intended to be proposed
by him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 83, line 26, strike the period at the
end and insert ‘‘: Provided further, That of
the total amount made available under this
heading, $52,600,000 shall be for the United
States Fire Administration.”.

SA 1207. Mr. SALAZAR submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . (a) Not later than September 30,
2006, the Secretary of Homeland Security
shall submit a report to the Committees on
Appropriations of the Senate and the House
of Representatives, the Committee on Home-
land Security and Governmental Affairs of
the Senate, and the Committee on Homeland
Security of the House of Representatives
that includes—

(1) the results of the survey under sub-
section (¢); and

(2) a plan to implement changes to address
problems identified in the survey.

(b) Not later than June 30, 2006, the Sec-
retary of Homeland Security shall submit an
interim report to the Committees on Appro-
priations of the Senate and the House of
Representatives, the Committee on Home-
land Security and Governmental Affairs of
the Senate, and the Committee on Homeland
Security of the House of Representatives on
the specific design of the survey under sub-
section (c).

(¢) In preparing the report under sub-
section (a), the Secretary of Homeland Secu-
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rity shall conduct a survey of State and local
government emergency officials that—

(1) involve enough respondents to get an
adequate, representational response from po-
lice, fire, medical, and emergency planners
on the regional, State, county, and munic-
ipal levels, and other State and local home-
land security officials as determined by the
Secretary; and

(2) identifies problems relating to the ef-
fectiveness and user-friendliness of programs
in which the Department of Homeland Secu-
rity interacts with State and local officials,
including grant management, intelligence
sharing, training, incident management, re-
gional coordination, critical infrastructure
prioritization, and long-term homeland secu-
rity planning.

SA 1208. Mr. CORZINE submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place insert the fol-
lowing:

(a) FINDINGS.—The Senate finds that—

(1) On February 6, 2002, Director of Central
Intelligence George Tenet testified that
“[A]l Qaeda or other terrorist groups might
also try to launch conventional attacks
against the chemical or nuclear industrial
infrastructure of the United States to cause
widespread toxic or radiological damage.”’

(2) On April 27, 2005, the GAO found that
‘“Experts agree that the nation’s chemical
facilities present an attractive target for ter-
rorists intent on causing massive damage.
For example, the Department of Justice has
concluded that the risk of an attempt in the
foreseeable future to cause an industrial
chemical release is both real and credible.
Terrorist attacks involving the theft or re-
lease of certain chemicals could significantly
impact the health and safety of millions of
Americans, disrupt the local or regional
economy, or impact other critical infrastruc-
tures that rely on chemicals, such as drink-
ing water and wastewater treatment sys-
tems.”’

(3) As of May 2005, according to data col-
lected pursuant to the Risk Management
Plan (RMP) of the Environmental Protection
Agency (EPA), a worst-case release of chemi-
cals from 2237 facilities would potentially af-
fect between 10,000 and 99,999 people, a re-
lease from 493 facilities would potentially af-
fect between 100,000 and 999,000, and a release
from 111 facilities would potentially affect
over one million.

(4) On April 27, 2005, the GAO found that
EPA RMP data was based on a release from
a single vessel or pipe rather than the entire
quantity on site and that ‘‘[A]n attack that
breached multiple chemical vessels simulta-
neously could result in a larger release with
potentially more severe consequences than
those outlined in 'worst-case’ scenarios.”

(6) On April 27, 2005, the GAO found that
“Despite efforts by DHS to assess facility
vulnerabilities and suggest security im-
provements, no one has comprehensively as-
sessed security at facilities that house
chemicals nationwide.” GAO further testi-
fied that “EPA officials estimated in 2003,
that voluntary initiatives led by industry as-
sociations only reach a portion of the 15,000
RMP facilities. Further, EPA and DHS have
stated publicly that voluntary efforts alone
are not sufficient to assure the public of the
industry’s preparedness.”

(6) On June 15, 2005, Thomas P. Dunne,
Deputy Assistant Administrator for the Of-
fice of Solid Waste and Emergency Response
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of the EPA testified that “[O]nly a fraction
of U.S. hazardous chemical facilities are cur-
rently subject to Federal security require-
ments’” and that ‘“‘we cannot be sure that
every high-risk chemical facility has taken
voluntary action to secure itself against ter-
rorism.”’

(7) On June 15, 2005, Robert Stephan, Act-
ing Undersecretary for Information Analysis
and Infrastructure Protection and Assistant
Secretary for Infrastructure Protection at
the Department of Homeland Security testi-
fied that that the Department ‘‘has con-
cluded that from the regulatory perspective,
the existing patchwork of authorities does
not permit us to regulate the industry effec-
tively.” Stephen further testified that “[I]t
has become clear that the entirely voluntary
efforts of [chemical facility] companies
alone will not sufficiently address security
for the entire sector’ and that ‘“The Depart-
ment should develop enforceable perform-
ance standards . . .”

(8) The Senate Committee on Homeland
Security and Governmental Affairs, through
a series of valuable and wide-ranging hear-
ings, has demonstrated bipartisan commit-
ment to effective Congressional action to
protect Americans against a possible ter-
rorist attack against chemical facilities.

(b) SENSE OF THE SENATE.—It is the Sense
of the Senate that the Congress should pass
legislation establishing enforceable federal
standards to protect against a terrorist at-
tack on chemical facilities within the United
States.

SA 1209. Mr. SALAZAR submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. QUADRENNIAL HOMELAND DEFENSE
REVIEW.

(a) IN GENERAL.—

(1) FREQUENCY AND SCOPE.—Beginning in
fiscal year 2008, and every 4 years thereafter,
the Secretary of Homeland Security shall
conduct every 4 years, during a year fol-
lowing a year evenly divisible by 4, a com-
prehensive examination of the national
homeland defense strategy, inter-agency co-
operation, preparedness of Federal response
assets, infrastructure, budget plan, and other
elements of the homeland defense program
and policies of the United States with a view
toward determining and expressing the
homeland defense strategy of the United
States and establishing a homeland defense
program for the next 20 years. Each review
under this paragraph shall be known as the
‘“‘quadrennial homeland defense review’’.

(2) CONSULTATION.—Each quadrennial
homeland defense review under paragraph (1)
shall be conducted in consultation with the
Attorney General of the United States and
the Secretaries of State, Defense, Health and
Human Services, and the Treasury.

(b) CONTENTS OF REVIEW.—Each quadren-
nial homeland defense review shall—

(1) delineate a national homeland defense
strategy consistent with the most recent Na-
tional Response Plan prepared under Home-
land Security Presidential Directive 5 or any
directive meant to replace or augment that
directive;

(2) describe the inter-agency cooperation,
preparedness of Federal response assets, in-
frastructure, budget plan, and other ele-
ments of the homeland defense program and
policies of the United States associated with
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that national homeland defense strategy re-
quired to execute successfully the full range
of missions called for in the national home-
land defense strategy delineated under para-
graph (1); and

(3) identify—

(A) the budget plan required to provide suf-
ficient resources to successfully execute the
full range of missions called for in that na-
tional homeland defense strategy at a low-
to-moderate level of risk, and

(B) any additional resources required to
achieve such a level of risk.

(c) LEVEL OF RISK.—The assessment of the
level of risk for purposes of subsection (b)(3)
shall be conducted by the Director of Na-
tional Intelligence.

(d) REPORTING.—

(1) IN GENERAL.—The Secretary of Home-
land Security shall submit a report regard-
ing each quadrennial homeland defense re-
view to the Committee on Homeland Secu-
rity and Governmental Affairs of the Senate
and the Committee on Homeland Security of
the House of Representatives. The report
shall be submitted not later than September
30 of the year in which the review is con-
ducted.

(2) CONTENTS OF REPORT.—The report sub-
mitted under paragraph (1) shall include—

(A) the results of the quadrennial home-
land defense review;

(B) the threats to the assumed or defined
national homeland security interests of the
United States that were examined for the
purposes of the review and the scenarios de-
veloped in the examination of those threats;

(C) the status of cooperation among Fed-
eral agencies in the effort to promote na-
tional homeland security;

(D) the status of cooperation between the
Federal Government and State governments
in preparing for emergency response to
threats to national homeland security, and

(E) any other matter the Secretary of
Homeland Security considers appropriate.

SA 1210. Mr. SALAZAR submitted an
amendment intended to be proposed by
him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. RAIL TUNNEL SECURITY RESEARCH.

(a) FINDINGS.—The Senate finds that—

(1) railroad tunnels, and underground sta-
tions have been identified as particularly
high risk terrorist targets because of the po-
tential for large passenger volumes, confined
spaces, relatively unrestricted access, and
the potential for network disruptions and
significant economic, political and social im-
pact;

(2) many rail tunnels have safety problems
including structural deficiencies, ventilation
problems, lack of communications equip-
ment and insufficient emergency access and
exits;

(3) there are more than 898 miles of rail
tunnels in transit systems across the coun-
try;

(4)(A) security experts have identified a
number of technology and training needs to
prevent attacks on tunnels and to mitigate
and remediate the impact of such attacks;

(B) technological needs include detection
systems, dispersal control, and decontamina-
tion techniques; and

(C) training for emergency response to a
variety of scenarios is also needed; and

(56) the Department of Transportations
Transportation Technology Center in Pueb-
lo, Colorado—
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(A) is one of the Nation’s largest and most
advanced rail safety research centers in the
Nation; and

(B) offers full-scale testing, dynamic mod-
eling, performance monitoring, technical
analyses, feasibility and economic studies as
well as training classes to prepare first re-
sponders and test new safety technologies.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that—

(1) the Department of Homeland Security
is urged to invest in research to promote
tunnel rail safety as well as training to en-
sure first responders are prepared to respond
to rail tunnel emergencies; and

(2) employing existing Federal facilities in
this effort can result in efficiencies and per-
mit this important research to proceed at de-
creased cost to the taxpayer and with mini-
mal interference with ongoing passenger and
freight rail traffic.

SA 1211. Mrs. BOXER submitted an
amendment intended to be proposed by
her to the bill H.R. 2360, making appro-
priations for the Department of Home-
land Security for the fiscal year ending
September 30, 2006, and for other pur-
poses; which was ordered to lie on the
table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. .INTEROPERABLE COMMUNICATION.

On page 79, strikes lines 21 and 22 and in-
sert in lieu thereof the following:

(6) $374,300,000 for training, exercises, tech-
nical assistance, and other programs: Pro-
vided, That not less than $65,400,000 shall be
used by States, units of local government,
local law enforcement agencies, and local
fire departments to purchase or improve
communication systems to allow for real-
time, interoperable communication between
first responders

SA 1212. Ms. STABENOW submitted
an amendment intended to be proposed
by her to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 56, line 19, strike ‘‘$124,620,000”’ and
insert ‘‘$115,160,000".

On page 57, line 1, strike ‘“$146,322,000”’ and
insert ‘‘$135,572,000.

On page 57, line 17, strike ¢$18,325,000”’ and
insert ‘‘$17,035,000"".

On page 57, line 22, strike ‘‘$286,540,000” and
insert ‘‘$265,040,000".

On page 77, line 18, strike ¢$2,694,300,000"’
and insert ¢“2,737,300,000".

On page 79, line 22, strike the colon and in-
sert a period.

On page 79, between lines 22 and 23, insert
the following:

(7) $43,000,000 for non-urban communities
that are not eligible for the Urban Area Se-
curity Initiative grants, distributed at the
discretion of the Secretary of Homeland Se-
curity based on risks, threats, and
vulnerabilities. When distributing these
funds the Secretary should consider and give
preference to communities with close prox-
imity to international borders, chemical fa-
cilities, nuclear power facilities, inland wa-
terway infrastructure, rail transportation
infrastructure and major U.S. water and land
ports and airports:

SA 1213. Ms. STABENOW submitted
an amendment intended to be proposed
by her to the bill H.R. 2360, making ap-
propriations for the Department of
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Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 56, line 19, strike ‘‘$124,620,000"’ and
insert ““$115,160,000"".

On page 57, line 1, strike ‘‘$146,322,000"" and
insert ‘$135,572,000"".

On page 57, line 17, strike ¢$18,325,000”° and
insert <“$17,035,000.

On page 57, line 22, strike ‘*$286,540,000"’ and
insert ‘‘$265,040,000"".

On page 77, line 18, strike ‘$2,694,300,000"
and insert *“2,737,300,000"".

On page 79, line 22, strike the colon and in-
sert a period.

On page 79, between lines 22 and 23, insert
the following:

(7) $43,000,000 for interoperable communica-
tions equipment grants:

SA 1214. Mr. SANTORUM submitted
an amendment intended to be proposed
by him to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 100, between lines 11 and 12, insert
the following:

SEC. 519. (a) LIABILITY PROTECTION.—A per-
son who donates fire control or fire rescue
equipment to a volunteer fire company shall
not be liable for civil damages under any
State or Federal law for personal injuries,
property damage or loss, or death caused by
the equipment after the donation.

(b) EXCEPTIONS.—Subsection (a) does not
apply to a person if—

(1) the person’s act or omission causing the
injury, damage, loss, or death constitutes
gross negligence or intentional misconduct;
or

(2) the person is the manufacturer of the
fire control or fire rescue equipment.

(c) PREEMPTION.—This section preempts
the laws of any State to the extent that such
laws are inconsistent with this section, ex-
cept that notwithstanding subsection (b) this
section shall not preempt any State law that
provides additional protection from liability
for a person who donates fire control or fire
rescue equipment to a volunteer fire com-
pany.

(d) DEFINITIONS.—In this section:

(1) PERSON.—The term ‘‘person’ includes
any governmental or other entity.

(2) FIRE CONTROL OR RESCUE EQUIPMENT.—
The term ‘‘fire control or fire rescue equip-
ment”’ includes any fire vehicle, fire fighting
tool, communications equipment, protective
gear, fire hose, or breathing apparatus.

(3) STATE.—The term ‘‘State’ includes the
several States, the District of Columbia, the
Commonwealth of Puerto Rico, the Com-
monwealth of the Northern Mariana Islands,
American Samoa, Guam, the Virgin Islands,
any other territory or possession of the
United States, and any political subdivision
of any such State, territory, or possession.

(4) VOLUNTEER FIRE COMPANY.—The term
“‘volunteer fire company’ means an associa-
tion of individuals who provide fire protec-
tion and other emergency services, where at
least 30 percent of the individuals receive lit-
tle or no compensation compared with an
entry level full-time paid individual in that
association or in the nearest such associa-
tion with an entry level full-time paid indi-
vidual.

(e) EFFECTIVE DATE.—This section applies
only to liability for injury, damage, loss, or
death caused by equipment that, for pur-
poses of subsection (a), is donated on or after
the date that is 30 days after the date of the
enactment of this Act.
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SA 1215. Mrs. FEINSTEIN (for her-
self, Mr. CORNYN, Mr. LAUTENBERG,
Mrs. BOXER, Mrs. HUTCHISON, Mr.
KERRY, Mr. MARTINEZ, Mr. SCHUMER,
Mr. NELSON of Florida, Mrs. CLINTON,
Mr. CORZINE, and Mr. KENNEDY) pro-
posed an amendment to amendment SA
1142 proposed by Ms. COLLINS (for her-
self, Mr. LIEBERMAN, Mr. DEWINE, Mr.
COBURN, Mr. AKAKA, Mr. CARPER, Mr.
SALAZAR, Mr. COLEMAN, Mr. VOINOVICH,
Mr. REED, Mr. BINGAMAN, and Mr. HAR-
KIN) to the bill H.R. 2360, making ap-
propriations for the Department of
Homeland Security for the fiscal year
ending September 30, 2006, and for
other purposes; as follows:

In lieu of the matter proposed to be in-
serted, insert the following:

TITLE VI—HOMELAND SECURITY GRANT
ENHANCEMENT
SEC. 601. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This title may be cited
as the “Funding Our Risks With Appropriate
Resource Disbursement Act of 2005’ or the
“Homeland Security FORWARD Funding
Act of 2005,

(b) TABLE OF CONTENTS.—The table of con-
tents for this title is as follows:

Sec. 601. Short title; table of contents.

Sec. 602. Risk-based funding for homeland
security.

Essential capabilities, task forces,
and standards.

Effective administration of home-
land security grants.

605. Implementation and definitions.

602. RISK-BASED FUNDING FOR HOMELAND

SECURITY.

(a) RISK-BASED FUNDING IN GENERAL.—The
Homeland Security Act of 2002 (Public Law
107-296; 6 U.S.C. 361 et seq.) is amended by
adding at the end the following:

“TITLE XVIII—RISK-BASED FUNDING FOR
HOMELAND SECURITY

“SEC. 1801. RISK-BASED FUNDING FOR HOME-
LAND SECURITY.

‘‘(a) RISK-BASED FUNDING.—The Secretary
shall ensure that homeland security grants
are allocated based on an assessment of
threat, vulnerability, and consequence to the
maximum extent practicable.

‘“(b) COVERED GRANTS.—This title applies
to grants provided by the Department to
States, regions, or directly eligible tribes for
the primary purpose of improving the ability
of first responders to prevent, prepare for, re-
spond to, or mitigate threatened or actual
terrorist attacks, especially those involving
weapons of mass destruction, and grants pro-
vided by the Department for improving
homeland security, including the following:

(1) STATE HOMELAND SECURITY GRANT PRO-
GRAM.—The State Homeland Security Grant
Program of the Department, or any suc-
cessor to such grant program.

¢“(2) URBAN AREA SECURITY INITIATIVE.—The
Urban Area Security Initiative of the De-
partment, or any successor to such grant
program.

*“(3) LAW ENFORCEMENT TERRORISM PREVEN-
TION PROGRAM.—The Law Enforcement Ter-
rorism Prevention Program of the Depart-
ment, or any successor to such grant pro-
gram.

‘“(4) CITIZEN CORPS PROGRAM.—The Citizen
Corps Program of the Department, or any
successor to such grant program.

‘‘(c) EXCLUDED PROGRAMS.—This title does
not apply to or otherwise affect the fol-
lowing Federal grant programs or any grant
under such a program:

(1) NONDEPARTMENT PROGRAMS.—Any Fed-
eral grant program that is not administered
by the Department.
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‘“(2) FIRE GRANT PROGRAMS.—The fire grant
programs authorized by sections 33 and 34 of
the Federal Fire Prevention and Control Act
of 1974 (15 U.S.C. 2229, 2229a).

“(3) EMERGENCY MANAGEMENT PLANNING
AND  ASSISTANCE ACCOUNT GRANTS.—The
Emergency Management Performance Grant
program and the Urban Search and Rescue
Grants program authorized by title VI of the
Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5195 et seq.),
the Departments of Veterans Affairs and
Housing and Urban Development, and Inde-
pendent Agencies Appropriations Act, 2000
(113 Stat. 1047 et seq.), and the Earthquake
Hazards Reduction Act of 1977 (42 U.S.C. 7701
et seq.).

“(d) EFFECT ON COVERED GRANTS.—Nothing
in this Act shall be construed to require the
elimination of a covered grant program.’’.

(b) COVERED GRANT ELIGIBILITY AND CRI-
TERIA.—The Homeland Security Act of 2002
(Public Law 107-296; 6 U.S.C. 361 et seq.), as
amended by subsection (a), is amended by
adding at the end the following:

“SEC. 1802. COVERED GRANT ELIGIBILITY AND
CRITERIA.

‘“(a) GRANT ELIGIBILITY.—

(1) IN GENERAL.—

‘‘(A) GENERAL ELIGIBILITY.—Except as pro-
vided in subparagraphs (B) and (C), any
State, region, or directly eligible tribe shall
be eligible to apply for a covered grant.

“(B) URBAN AREA SECURITY INITIATIVE.—
Only a region shall be eligible to apply for a
grant under the Urban Area Security Initia-
tive of the Department, or any successor to
such grant program.

¢“(C) STATE HOMELAND SECURITY GRANT PRO-
GRAM.—Only a State shall be eligible to
apply for a grant under the State Homeland
Security Grant Program of the Department,
or any successor to such grant program.

¢“(2) OTHER GRANT APPLICANTS.—

‘“(A) IN GENERAL.—Grants provided by the
Department for improving homeland secu-
rity, including to seaports, airports, and
other transportation facilities, shall be allo-
cated as described in section 1801(a).

‘“(B) CONSIDERATION.—Such grants shall be
considered, to the extent determined appro-
priate by the Secretary, pursuant to the pro-
cedures and criteria established in this title,
except that the eligibility requirements of
paragraph (1) shall not apply.

““(3) CERTIFICATION OF REGIONS.—

‘‘(A) IN GENERAL.—The Secretary shall cer-
tify a geographic area as a region if—

‘(i) the geographic area meets the criteria
under section 1807(10)(B) and (C); and

‘“(ii) the Secretary determines, based on an
assessment of threat, vulnerability, and con-
sequence, that certifying the geographic area
as a region under this title is in the interest
of national homeland security.

“(B) EXISTING URBAN AREA SECURITY INITIA-
TIVE AREAS.—Notwithstanding subpara-
graphs (B) and (C) of section 1807(10), a geo-
graphic area that, on or before the date of
enactment of the Homeland Security FOR-
WARD Funding Act of 2005, was designated
as a high-threat urban area for purposes of
the Urban Area Security Initiative, shall be
certified by the Secretary as a region unless
the Secretary determines, based on an as-
sessment of threat, vulnerability, and con-
sequence, that certifying the geographic area
as a region is not in the interest of national
homeland security.

‘“(b) GRANT CRITERIA.—In awarding covered
grants, the Secretary shall assist States,
local governments, and operators of airports,
ports, or similar facilities in achieving,
maintaining, and enhancing the essential ca-
pabilities established by the Secretary under
section 1803.

“‘(c) STATE HOMELAND SECURITY PLANS.—
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‘(1) SUBMISSION OF PLANS.—The Secretary
shall require that any State applying to the
Secretary for a covered grant shall submit to
the Secretary a 3-year State homeland secu-
rity plan that—

‘‘(A) demonstrates the extent to which the
State has achieved the essential capabilities
that apply to the State;

‘(B) demonstrates the needs of the State
necessary to achieve, maintain, or enhance
the essential capabilities that apply to the
State;

“(C) includes a prioritization of such needs
based on threat, vulnerability, and con-
sequence assessment factors applicable to
the State;

‘(D) describes how the State intends—

‘(i) to address such needs at the city,
county, regional, tribal, State, and inter-
state level, including a precise description of
any regional structure the State has estab-
lished for the purpose of organizing home-
land security preparedness activities funded
by covered grants;

‘‘(ii) to use all Federal, State, and local re-
sources available for the purpose of address-
ing such needs; and

‘‘(iii) to give particular emphasis to re-
gional planning and cooperation, including
the activities of multijurisdictional planning
agencies governed by local officials, both
within its jurisdictional borders and with
neighboring States;

‘“(B) is developed in consultation with and
subject to appropriate comment by local
governments within the State; and

‘“(F) with respect to the emergency pre-
paredness of first responders, addresses the
unique aspects of terrorism as part of a com-
prehensive State emergency management
plan.

‘(2) APPROVAL BY SECRETARY.—The Sec-
retary may not award any covered grant to
a State unless the Secretary has approved
the applicable State homeland security plan.

¢“(d) CONSISTENCY WITH STATE PLANS.—The
Secretary shall ensure that each covered
grant is used to supplement and support, in
a consistent and coordinated manner, the ap-
plicable State homeland security plan or
plans.

‘‘(e) APPLICATION FOR GRANT.—

‘(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection, any State, region,
directly eligible tribe, or operator of an air-
port, port, or similar facility may apply for
a covered grant by submitting to the Sec-
retary an application at such time, in such
manner, and containing such information as
is required under this subsection, or as the
Secretary may reasonably require.

‘(2) DEADLINES FOR APPLICATIONS AND
AWARDS.—AII applications for covered grants
shall be submitted at such time as the Sec-
retary may reasonably require for the fiscal
year for which they are submitted. The Sec-
retary shall award covered grants pursuant
to all approved applications for such fiscal
year as soon as practicable, but not later
than March 1 of such year.

‘(3) AVAILABILITY OF FUNDS.—AIl funds
awarded by the Secretary under covered
grants in a fiscal year shall be available for
obligation through the end of the subsequent
fiscal year.

‘“(4) MINIMUM CONTENTS OF APPLICATION.—
The Secretary shall require that each appli-
cant include in its application, at a min-
imum—

‘““(A) the purpose for which the applicant
seeks covered grant funds and the reasons
why the applicant needs the covered grant to
meet the essential capabilities for terrorism
preparedness within the State, region, or di-
rectly eligible tribe or at the airport, port,
or similar facility to which the application
pertains;
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“(B) a description of how, by reference to
the applicable State homeland security plan
or plans under subsection (c), the allocation
of grant funding proposed in the application,
including, where applicable, the amount not
passed through under section 1806(g)(1),
would assist in fulfilling the essential capa-
bilities specified in such plan or plans;

“(C) a statement of whether a mutual aid
agreement applies to the use of all or any
portion of the covered grant funds;

‘(D) if the applicant is a State, a descrip-
tion of how the State plans to allocate the
covered grant funds to regions, local govern-
ments, and Indian tribes;

‘“(E) if the applicant is a region—

‘(i) a precise geographical description of
the region and a specification of all partici-
pating and nonparticipating local govern-
ments within the geographical area com-
prising that region;

‘“(ii) a specification of what governmental
entity within the region will administer the
expenditure of funds under the covered
grant;

‘‘(iii) a designation of a specific individual
to serve as regional liaison; and

‘‘(iv) a description of how the govern-
mental entity administering the expenditure
of funds under the covered grant plans to al-
locate the covered grant funds to States,
local governments, and Indian tribes;

‘““(F') a capital budget showing how the ap-
plicant intends to allocate and expend the
covered grant funds; and

‘(G) if the applicant is a directly eligible
tribe, a designation of a specific individual
to serve as the tribal liaison.

*“(5) REGIONAL APPLICATIONS.—

“(A) RELATIONSHIP TO STATE APPLICA-
TIONS.—A regional application—

‘(i) shall be coordinated with an applica-
tion submitted by the State or States of
which such region is a part;

‘“(ii) shall supplement and avoid duplica-
tion with such State application; and

‘“(iii) shall address the unique regional as-
pects of such region’s terrorism preparedness
needs beyond those provided for in the appli-
cation of such State or States.

‘(B) OPPORTUNITY FOR STATE REVIEW AND
COMMENT.—

‘(i) IN GENERAL.—To ensure coordination
with an application submitted by a State or
States, an applicant that is a region shall
submit its application to each State within
the boundaries of which any part of such re-
gion is located for review. Before awarding
any covered grant to a region, the Secretary
shall provide an opportunity to each State
within the boundaries of which any part of
such region is located to comment to the
Secretary on the consistency of the region’s
application with the State’s homeland secu-
rity plan. Any such comments and the un-
derlying regional application shall be sub-
mitted to the Secretary concurrently with
the submission of the State and regional ap-
plications.

“(ii) FINAL AUTHORITY.—The Secretary
shall have final authority to determine the
consistency of any application of a region
with the applicable State homeland security
plan or plans, and to approve any application
of such region. The Secretary shall notify
each State within the boundaries of which
any part of such region is located of the ap-
proval of an application by such region.

‘(C) DISTRIBUTION OF REGIONAL AWARDS.—If
the Secretary approves a regional applica-
tion, then the Secretary shall distribute a
regional award to the State or States sub-
mitting the applicable regional application
under subparagraph (B), and each such State
shall, not later than the end of the 45-day pe-
riod beginning on the date after receiving a
regional award, pass through to the region
all covered grant funds or resources pur-
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chased with such funds, except those funds
necessary for the State to carry out its re-
sponsibilities with respect to such regional
application; Provided That, in no such case
shall the State or States pass through to the
region less than 80 percent of the regional
award.

‘(D) CERTIFICATIONS REGARDING DISTRIBU-
TION OF GRANT FUNDS TO REGIONS.—Any State
that receives a regional award under sub-
paragraph (C) shall certify to the Secretary,
by not later than 30 days after the expiration
of the period described in subparagraph (C)
with respect to the grant, that the State has
made available to the region the required
funds and resources in accordance with sub-
paragraph (C).

‘“(E) DIRECT PAYMENTS TO REGIONS.—If any
State fails to pass through a regional award
to a region as required by subparagraph (C)
within 45 days after receiving such award
and does not request or receive an extension
of such period under section 1806(h)(2), the
region may petition the Secretary to receive
directly the portion of the regional award
that is required to be passed through to such
region under subparagraph (C).

‘(F) REGIONAL LIAISONS.—A regional liai-
son designated under paragraph (4)(E)(iii)
shall—

‘“(i) coordinate with Federal, State, local,
regional, and private officials within the re-
gion concerning terrorism preparedness;

‘“(ii) develop a process for receiving input
from Federal, State, local, regional, and pri-
vate sector officials within the region to as-
sist in the development of the regional appli-
cation and to improve the region’s access to
covered grants; and

‘(iii) administer, in consultation with
State, local, regional, and private officials
within the region, covered grants awarded to
the region.

¢‘(6) TRIBAL APPLICATIONS.—

‘“(A) SUBMISSION TO THE STATE OR STATES.—
To ensure the consistency required under
subsection (d), an applicant that is a directly
eligible tribe shall submit its application to
each State within the boundaries of which
any part of such tribe is located for direct
submission to the Department along with
the application of such State or States.

“(B) OPPORTUNITY FOR STATE COMMENT.—
Before awarding any covered grant to a di-
rectly eligible tribe, the Secretary shall pro-
vide an opportunity to each State within the
boundaries of which any part of such tribe is
located to comment to the Secretary on the
consistency of the tribe’s application with
the State’s homeland security plan. Any
such comments shall be submitted to the
Secretary concurrently with the submission
of the State and tribal applications.

‘(C) FINAL AUTHORITY.—The Secretary
shall have final authority to determine the
consistency of any application of a directly
eligible tribe with the applicable State
homeland security plan or plans, and to ap-
prove any application of such tribe. The Sec-
retary shall notify each State within the
boundaries of which any part of such tribe is
located of the approval of an application by
such tribe.

‘(D) TRIBAL LIAISON.—A tribal liaison des-
ignated under paragraph (4)(G) shall—

‘“(i) coordinate with Federal, State, and
private sector officials to assist in the devel-
opment of the application of such tribe and
to improve the tribe’s access to covered
grants; and

‘“(ii) administer, in consultation with
State, local, regional, and private officials,
covered grants awarded to such tribe.

‘“(E) LIMITATION ON THE NUMBER OF DIRECT
GRANTS.—The Secretary may make covered
grants directly to not more than 20 directly
eligible tribes per fiscal year.
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‘“(F) TRIBES NOT RECEIVING DIRECT
GRANTS.—An Indian tribe that does not re-
ceive a grant directly under this section is
eligible to receive funds under a covered
grant from the State or States within the
boundaries of which any part of such tribe is
located, consistent with the homeland secu-
rity plan of the State as described in sub-
section (c). If a State fails to comply with
section 1806(g)(1), the tribe may request pay-
ment under section 1806(h)(3) in the same
manner as a local government.

‘(7T EQUIPMENT STANDARDS.—If an appli-
cant for a covered grant proposes to upgrade
or purchase, with assistance provided under
the grant, new equipment or systems that do
not meet or exceed any applicable national
voluntary consensus standards established
by the Secretary under section 1805(a), the
applicant shall include in the application an
explanation of why such equipment or sys-
tems will serve the needs of the applicant
better than equipment or systems that meet
or exceed such standards.

*“(f) HOMELAND SECURITY GRANTS BOARD.—

‘(1) ESTABLISHMENT OF BOARD.—The Sec-
retary shall establish a Homeland Security
Grants Board, consisting of—

‘‘(A) the Secretary;

““(B) the Deputy Secretary of Homeland Se-
curity;

‘(C) the Under Secretary for Emergency
Preparedness and Response;

‘(D) the Under Secretary for Border and
Transportation Security;

‘“(E) the Under Secretary for Information
Analysis and Infrastructure Protection;

‘“(F') the Under Secretary for Science and
Technology; and

‘(G) the Director of the Office of State and
Local Government Coordination.

‘“(2) CHAIRMAN.—

‘““(A) IN GENERAL.—The Secretary shall be
the Chairman of the Board.

‘(B) EXERCISE OF AUTHORITIES BY DEPUTY
SECRETARY.—The Deputy Secretary of Home-
land Security may exercise the authorities
of the Chairman, if the Secretary so directs.

““(3) RISK-BASED RANKING OF GRANT APPLI-
CATIONS.—

““(A) PRIORITIZATION OF
Board—

‘(i) shall evaluate and annually prioritize
all pending applications for covered grants
based upon the degree to which they would,
by achieving, maintaining, or enhancing the
essential capabilities of the applicants on a
nationwide basis, lessen the threat to, vul-
nerability of, and consequences for persons
and critical infrastructure; and

‘(i) in evaluating the threat to persons
and critical infrastructure for purposes of
prioritizing covered grants, shall give great-
er weight to threats of terrorism based on
their specificity and credibility, including
any pattern of repetition.

“(B) MINIMUM AMOUNTS.—

‘(i) IN GENERAL.—After evaluating and
prioritizing grant applications under sub-
paragraph (A), the Board shall ensure that,
for each fiscal year, each State that has an
approved State homeland security plan re-
ceives no less than 0.25 percent of the funds
available for the State Homeland Security
Grant Program, as described in section
1801(b)(1), for that fiscal year for purposes of
implementing its homeland security plan in
accordance with the prioritization of addi-
tional needs under subsection (c)(1)(C).

‘(ii) OTHER ENTITIES.—Notwithstanding
clause (i), the Board shall ensure that, for
each fiscal year, American Samoa, the Com-
monwealth of the Northern Mariana Islands,
Guam, and the Virgin Islands each receive
0.08 percent of the funds available for the
State Homeland Security Grant Program, as
described in section 1801(b)(1), for that fiscal
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year for purposes of implementing its home-
land security plan in accordance with the
prioritization of additional needs under sub-
section (¢)(1)(C).

‘(4) FUNCTIONS OF UNDER SECRETARIES.—
The Under Secretaries referred to in para-
graph (1) shall seek to ensure that the rel-
evant expertise and input of the staff of their
directorates are available to and considered
by the Board.”.

SEC. 603. ESSENTIAL CAPABILITIES,
FORCES, AND STANDARDS.

The Homeland Security Act of 2002 (Public
Law 107-296; 6 U.S.C. 361 et seq.), as amended
by section 602, is amended by adding at the
end the following:

“SEC. 1803. ESSENTIAL CAPABILITIES FOR HOME-
LAND SECURITY.

‘‘(a) ESTABLISHMENT OF ESSENTIAL CAPA-
BILITIES.—

‘(1) IN GENERAL.—For purposes of covered
grants, the Secretary shall establish clearly
defined essential capabilities for State and
local government preparedness for terrorism,
in consultation with—

‘‘(A) the Task Force on Essential Capabili-
ties established under section 1804;

‘“(B) the Under Secretaries for Emergency
Preparedness and Response, Border and
Transportation Security, Information Anal-
ysis and Infrastructure Protection, and
Science and Technology, and the Director of
the Office of State and Local Government
Coordination;

“(C) the Secretary of Health and Human
Services;

‘(D) other appropriate Federal agencies;

‘“(E) State and local first responder agen-
cies and officials; and

““(F') consensus-based standard making or-
ganizations responsible for setting standards
relevant to the first responder community.

‘“(2) DEADLINES.—The Secretary shall—

‘‘(A) establish essential capabilities under
paragraph (1) within 30 days after receipt of
the report under section 1804(b); and

‘(B) regularly update such essential capa-
bilities as necessary, but not less than every
3 years.

‘“(3) PROVISION OF ESSENTIAL CAPABILI-
TIES.—The Secretary shall ensure that a de-
tailed description of the essential capabili-
ties established under paragraph (1) is pro-
vided promptly to the States and to Con-
gress. The States shall make the essential
capabilities available as necessary and ap-
propriate to local governments and operators
of airports, ports, and other similar facilities
within their jurisdictions.

“(b) OBJECTIVES.—The Secretary shall en-
sure that essential capabilities established
under subsection (a)(1) meet the following
objectives:

‘(1) SPECIFICITY.—The determination of es-
sential capabilities specifically shall de-
scribe the training, planning, personnel, and
equipment that different types of commu-
nities in the Nation should possess, or to
which they should have access, in order to
meet the Department’s goals for terrorism
preparedness based upon—

““(A) the most current risk assessment
available by the Directorate for Information
Analysis and Infrastructure Protection of
the threats of terrorism against the United
States;

‘“(B) the types of threats, vulnerabilities,
geography, size, and other factors that the
Secretary has determined to be applicable to
each different type of community; and

‘(C) the principles of regional coordination
and mutual aid among State and local gov-
ernments.

‘(2) FLEXIBILITY.—The establishment of es-
sential capabilities shall be sufficiently
flexible to allow State and local government
officials to set priorities based on particular
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needs, while reaching nationally determined
terrorism preparedness levels within a speci-
fied time period.

““(3) MEASURABILITY.—The establishment of
essential capabilities shall be designed to en-
able measurement of progress toward spe-
cific terrorism preparedness goals.

‘“(4) COMPREHENSIVENESS.—The determina-
tion of essential capabilities for terrorism
preparedness shall be made within the con-
text of a comprehensive State emergency
management system.

‘‘(c) FACTORS T0o BE CONSIDERED.—

‘(1) IN GENERAL.—In establishing essential
capabilities under subsection (a)(1), the Sec-
retary specifically shall consider the vari-
ables of threat, vulnerability, and con-
sequences with respect to the Nation’s popu-
lation (including transient commuting and
tourist populations) and critical infrastruc-
ture. Such consideration shall be based upon
the most current risk assessment available
by the Directorate for Information Analysis
and Infrastructure Protection of the threats
of terrorism against the United States.

¢(2) CRITICAL INFRASTRUCTURE SECTORS.—
The Secretary specifically shall consider
threats of terrorism against the following
critical infrastructure sectors in all areas of
the Nation, urban and rural:

‘“(A) Agriculture.

‘“(B) Banking and finance.

‘“(C) Chemical industries.

‘(D) The defense industrial base.

‘‘(E) Emergency services.

‘(F) Energy.

“(G) Food.

‘“‘(H) Government.

“(I) Postal and shipping.

“(J) Public health.

“(K) Information and telecommunications
networks.

‘(L) Transportation.

‘(M) Water.

The order in which the critical infrastruc-
ture sectors are listed in this paragraph shall
not be construed as an order of priority for
consideration of the importance of such sec-
tors.

‘(3) TYPES OF THREAT.—The Secretary spe-
cifically shall consider the following types of
threat to the critical infrastructure sectors
described in paragraph (2), and to popu-
lations in all areas of the Nation, urban and
rural:

‘“(A) Biological threats.

‘“(B) Nuclear threats.

‘“(C) Radiological threats.

‘(D) Incendiary threats.

‘“(E) Chemical threats.

“(F) Explosives.

‘(G) Suicide bombers.

‘“(H) Cyber threats.

‘(I) Any other threats based on proximity
to specific past acts of terrorism or the
known activity of any terrorist group.

The order in which the types of threat are
listed in this paragraph shall not be con-
strued as an order of priority for consider-
ation of the importance of such threats.

‘“(4) CONSIDERATION OF ADDITIONAL FAC-
TORS.—In establishing essential capabilities
under subsection (a)(1), the Secretary shall
take into account any other specific threat
to a population (including a transient com-
muting or tourist population) or critical in-
frastructure sector that the Secretary has
determined to exist.

“SEC. 1804. TASK FORCE ON ESSENTIAL CAPA-
BILITIES.

‘“(a) ESTABLISHMENT.—To assist the Sec-
retary in establishing essential capabilities
under section 1803(a)(1), the Secretary shall
establish an advisory body pursuant to sec-
tion 871(a) not later than 60 days after the
date of the enactment of this section, which
shall be known as the Task Force on Essen-
tial Capabilities.
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‘“(b) REPORT.—

‘(1 IN GENERAL.—The Task Force shall
submit to the Secretary, not later than 9
months after its establishment by the Sec-
retary under subsection (a) and every 3 years
thereafter, a report on its recommendations
for essential capabilities for preparedness for
terrorism.

¢“(2) CONTENTS.—The report shall—

‘“(A) include a priority ranking of essential
capabilities in order to provide guidance to
the Secretary and to Congress on deter-
mining the appropriate allocation of, and
funding levels for, first responder needs;

“(B) set forth a methodology by which any
State or local government will be able to de-
termine the extent to which it possesses or
has access to the essential capabilities that
States and local governments having similar
risks should obtain;

‘(C) describe the availability of national
voluntary consensus standards, and whether
there is a need for new national voluntary
consensus standards, with respect to first re-
sponder training and equipment;

(D) include such additional matters as the
Secretary may specify in order to further the
terrorism preparedness capabilities of first
responders; and

‘(E) include such revisions to the contents
of past reports as are necessary to take into
account changes in the most current risk as-
sessment available by the Directorate for In-
formation Analysis and Infrastructure Pro-
tection or other relevant information as de-
termined by the Secretary.

‘‘(3) CONSISTENCY WITH FEDERAL WORKING
GROUP.—The Task Force shall ensure that its
recommendations for essential capabilities
are, to the extent feasible, consistent with
any preparedness goals or recommendations
of the Federal working group established
under section 319F(a) of the Public Health
Service Act (42 U.S.C. 247d-6(a)).

‘“(4) COMPREHENSIVENESS.—The Task Force
shall ensure that its recommendations re-
garding essential capabilities for terrorism
preparedness are made within the context of
a comprehensive State emergency manage-
ment system.

‘(5) PRIOR MEASURES.—The Task Force
shall ensure that its recommendations re-
garding essential capabilities for terrorism
preparedness take into account any capabili-
ties that State or local officials have deter-
mined to be essential and have undertaken
since September 11, 2001, to prevent or pre-
pare for terrorist attacks.

“(c) MEMBERSHIP.—

‘(1) IN GENERAL.—The Task Force shall
consist of 35 members appointed by the Sec-
retary, and shall, to the extent practicable,
represent a geographic and substantive cross
section of governmental and nongovern-
mental first responder disciplines from the
State and local levels, including as appro-
priate—

““(A) members selected from the emergency
response field, including fire service and law
enforcement, hazardous materials response,
emergency medical services, and emergency
management personnel (including public
works personnel routinely engaged in emer-
gency response);

‘(B) health scientists, emergency and inpa-
tient medical providers, and public health
professionals, including experts in emer-
gency health care response to chemical, bio-
logical, radiological, and nuclear terrorism,
and experts in providing mental health care
during emergency response operations;

“(C) experts from Federal, State, and local
governments, and the private sector, rep-
resenting standards-setting organizations,
including representation from the voluntary
consensus codes and standards development
community, particularly those with exper-
tise in first responder disciplines; and
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“(D) State and local officials with exper-
tise in terrorism preparedness, subject to the
condition that if any such official is an elect-
ed official representing 1 of the 2 major po-
litical parties, an equal number of elected of-
ficials shall be selected from each such
party.

¢“(2) COORDINATION WITH THE DEPARTMENT
OF HEALTH AND HUMAN SERVICES.—In the se-
lection of members of the Task Force who
are health professionals, including emer-
gency medical professionals, the Secretary
shall coordinate the selection with the Sec-
retary of Health and Human Services.

‘(3) EX OFFICIO MEMBERS.—The Secretary
and the Secretary of Health and Human
Services shall each designate 1 or more offi-
cers of their respective Departments to serve
as ex officio members of the Task Force. One
of the ex officio members from the Depart-
ment of Homeland Security shall be the des-
ignated officer of the Federal Government
for purposes of subsection (e) of section 10 of
the Federal Advisory Committee Act (6 App.
U.S.C)).

“(d) APPLICABILITY OF FEDERAL ADVISORY
COMMITTEE AcT.—Notwithstanding section
871(a), the Federal Advisory Committee Act
(6 U.S.C. App.), including subsections (a), (b),
and (d) of section 10 of such Act, and section
562b(c) of title 5, United States Code, shall
apply to the Task Force.

“SEC. 1805. NATIONAL STANDARDS FOR FIRST RE-
SPONDER EQUIPMENT AND TRAIN-
ING.

‘‘(a) EQUIPMENT STANDARDS.—

‘(1 IN GENERAL.—The Secretary, in con-
sultation with the Under Secretaries for
Emergency Preparedness and Response and
Science and Technology and the Director of
the Office of State and Local Government
Coordination, shall, not later than 6 months
after the date of enactment of this section,
support the development of, promulgate, and
update as necessary national voluntary con-
sensus standards for the performance, use,
and validation of first responder equipment
for purposes of section 1802(e)(7). Such stand-
ards—

‘“(A) shall be, to the maximum extent prac-
ticable, consistent with any existing vol-
untary consensus standards;

‘(B) shall take into account, as appro-
priate, new types of terrorism threats that
may not have been contemplated when such
existing standards were developed;

“(C) shall be focused on maximizing inter-
operability, interchangeability, durability,
flexibility, efficiency, efficacy, portability,
sustainability, and safety; and

‘(D) shall cover all appropriate uses of the
equipment.

‘“(2) REQUIRED CATEGORIES.—In carrying
out paragraph (1), the Secretary shall spe-
cifically consider the following categories of
first responder equipment:

““(A) Thermal imaging equipment.

‘(B) Radiation detection and analysis
equipment.
‘““(C) Biological detection and analysis
equipment.
‘(D) Chemical detection and analysis
equipment.
‘“(E) Decontamination and sterilization
equipment.

‘“(F) Personal protective equipment, in-
cluding garments, boots, gloves, and hoods,
and other protective clothing.

‘(&) Respiratory protection equipment.

‘““(H) Interoperable communications, in-
cluding wireless and wireline voice, video,
and data networks.

‘“(I) Explosive mitigation devices and ex-
plosive detection and analysis equipment.

‘(J) Containment vessels.

“(K) Contaminant-resistant vehicles.

‘(L) Such other equipment for which the
Secretary determines that mnational vol-
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untary consensus standards would be appro-
priate.

“(b) TRAINING STANDARDS.—

‘(1) IN GENERAL.—The Secretary, in con-
sultation with the Under Secretaries for
Emergency Preparedness and Response and
Science and Technology and the Director of
the Office of State and Local Government
Coordination, shall support the development
of, promulgate, and regularly update as nec-
essary national voluntary consensus stand-
ards for first responder training carried out
with amounts provided under covered grant
programs, that will enable State and local
government first responders to achieve opti-
mal levels of terrorism preparedness as
quickly as practicable. Such standards shall
give priority to providing training to—

‘“(A) enable first responders to prevent,
prepare for, respond to, and mitigate ter-
rorist threats, including threats from chem-
ical, biological, nuclear, and radiological
weapons and explosive devices capable of in-
flicting significant human casualties; and

‘(B) familiarize first responders with the
proper use of equipment, including software,
developed pursuant to the standards estab-
lished under subsection (a).

‘“(2) REQUIRED CATEGORIES.—In carrying
out paragraph (1), the Secretary specifically
shall include the following categories of first
responder activities:

‘‘(A) Regional planning.

‘“(B) Joint exercises.

‘(C) Intelligence collection, analysis, and
sharing.

‘(D) Emergency notification of affected
populations.

‘‘(E) Detection of biological, nuclear, radi-
ological, and chemical weapons of mass de-
struction.

‘(F) Such other activities for which the
Secretary determines that mnational vol-
untary consensus training standards would
be appropriate.

‘“(3) CONSISTENCY.—In carrying out this
subsection, the Secretary shall ensure that
such training standards are consistent with
the principles of emergency preparedness for
all hazards.

““(c) CONSULTATION WITH STANDARDS ORGA-
NIZATIONS.—In establishing mnational vol-
untary consensus standards for first re-
sponder equipment and training under this
section, the Secretary shall consult with rel-
evant public and private sector groups, in-
cluding—

‘(1) the National Institute of Standards
and Technology;

‘(2) the National Fire Protection Associa-
tion;

‘“(3) the National Association of County
and City Health Officials;

‘“(4) the Association of State and Terri-
torial Health Officials;

“(5) the American National Standards In-
stitute;

‘“(6) the National Institute of Justice;

‘(7 the Inter-Agency Board for Equipment
Standardization and Interoperability;

‘“(8) the National Public Health Perform-
ance Standards Program;

‘“(9) the National Institute for
tional Safety and Health;

¢(10) ASTM International;

‘“(11) the International Safety Equipment
Association;

“(12) the Emergency Management Accredi-
tation Program;

‘“(13) the National Domestic Preparedness
Consortium; and

‘“(14) to the extent the Secretary considers
appropriate, other national voluntary con-
sensus standards development organizations,
other interested Federal, State, and local
agencies, and other interested persons.

“(d) COORDINATION WITH SECRETARY OF
HHS.—In establishing any national vol-

Occupa-

S8085

untary consensus standards under this sec-
tion for first responder equipment or train-
ing that involve or relate to health profes-
sionals, including emergency medical profes-
sionals, the Secretary shall coordinate ac-
tivities under this section with the Sec-
retary of Health and Human Services.”.

SEC. 604. EFFECTIVE ADMINISTRATION OF HOME-
LAND SECURITY GRANTS.

(a) USE OF GRANT FUNDS AND ACCOUNT-
ABILITY.—The Homeland Security Act of 2002
(Public Law 107-296; 6 U.S.C. 361 et seq.), as
amended by sections 602 and 603, is amended
by adding at the end the following:

“SEC. 1806. USE OF FUNDS AND ACCOUNTABILITY
REQUIREMENTS.

‘‘(a) IN GENERAL.—A covered grant may be
used for—

‘(1) purchasing, upgrading, or maintaining
equipment, including computer software, to
enhance terrorism preparedness and re-
sponse;

‘(2) exercises to strengthen terrorism pre-
paredness and response;

‘“(3) training for prevention (including de-
tection) of, preparedness for, or response to
attacks involving weapons of mass destruc-
tion, including training in the use of equip-
ment and computer software;

‘“(4) developing or updating response plans;

‘‘(5) establishing or enhancing mechanisms
for sharing terrorism threat information;

‘“(6) systems architecture and engineering,
program planning and management, strategy
formulation and strategic planning, life-
cycle systems design, product and tech-
nology evaluation, and prototype develop-
ment for terrorism preparedness and re-
sponse purposes;

“(7T) additional personnel costs resulting
from—

‘“(A) elevations in the threat alert level of
the Homeland Security Advisory System by
the Secretary, or a similar elevation in
threat alert level issued by a State, region,
or local government with the approval of the
Secretary;

‘(B) travel to and participation in exer-
cises and training in the use of equipment
and on prevention activities;

‘(C) the temporary replacement of per-
sonnel during any period of travel to and
participation in exercises and training in the
use of equipment and on prevention activi-
ties; and

(D) participation in information, inves-
tigative, and intelligence-sharing activities
specifically related to terrorism prevention;

‘“(8) the costs of equipment (including soft-
ware) required to receive, transmit, handle,
and store classified information;

‘(9) target hardening to reduce the vulner-
ability of high-value targets, as determined
by the Secretary;

‘(10) protecting critical infrastructure
against potential attack by the addition of
barriers, fences, gates, and other such de-
vices, except that the cost of such measures
may not exceed the greater of—

““(A) $1,000,000 per project; or

‘“(B) such greater amount as may be ap-
proved by the Secretary, which may not ex-
ceed 10 percent of the total amount of the
covered grant;

‘“(11) the costs of commercially available
interoperable communications equipment
(which, where applicable, is based on na-
tional, voluntary consensus standards) that
the Secretary, in consultation with the
Chairman of the Federal Communications
Commission, deems best suited to facilitate
interoperability, coordination, and integra-
tion between and among emergency commu-
nications systems, and that complies with
prevailing grant guidance of the Department
for interoperable communications;
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‘“(12) educational curricula development
for first responders to ensure that they are
prepared for terrorist attacks;

‘‘(13) training and exercises to assist public
elementary and secondary schools in devel-
oping and implementing programs to in-
struct students regarding age-appropriate
skills to prepare for and respond to an act of
terrorism;

‘‘(14) paying of administrative expenses di-
rectly related to administration of the grant,
except that such expenses may not exceed 3
percent of the amount of the grant; and

‘“(15) other appropriate activities as deter-
mined by the Secretary.

‘“‘(b) PROHIBITED UsES.—Funds provided as
a covered grant may not be used—

‘(1) to supplant State or local funds that
have been obligated for a homeland security
or other first responder-related project;

‘(2) to construct buildings or other phys-
ical facilities, except for—

‘“(A) activities under section 611 of the
Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5196); and

‘“(B) upgrading facilities to protect
against, test for, and treat the effects of bio-
logical agents, which shall be included in the
homeland security plan approved by the Sec-
retary under section 1802(c);

‘“(3) to acquire land; or

‘“(4) for any State or local government
cost-sharing contribution.

‘(c) MULTIPLE-PURPOSE FUNDS.—Nothing
in this section shall be construed to preclude
State and local governments from using cov-
ered grant funds in a manner that also en-
hances first responder preparedness for emer-
gencies and disasters unrelated to acts of
terrorism, if such use assists such govern-
ments in achieving essential capabilities for
terrorism preparedness established by the
Secretary under section 1803.

‘(d) REIMBURSEMENT OF CoSTS.—In addi-
tion to the activities described in subsection
(a), a covered grant may be used to provide
a reasonable stipend to paid-on-call or volun-
teer first responders who are not otherwise
compensated for travel to or participation in
training covered by this section. Any such
reimbursement shall not be considered com-
pensation for purposes of rendering such a
first responder an employee under the Fair
Labor Standards Act of 1938 (29 U.S.C. 201 et
seq.).

‘‘(e) ASSISTANCE REQUIREMENT.—The Sec-
retary may not request that equipment paid
for, wholly or in part, with funds provided as
a covered grant be made available for re-
sponding to emergencies in surrounding
States, regions, and localities, unless the
Secretary undertakes to pay the costs di-
rectly attributable to transporting and oper-
ating such equipment during such response.
¢“(f) FLEXIBILITY IN UNSPENT HOMELAND SE-
CURITY GRANT FUNDS.—Upon request by the
recipient of a covered grant, the Secretary
may authorize the grantee to transfer all or
part of funds provided as the covered grant
from uses specified in the grant agreement
to other uses authorized under this section,
if the Secretary determines that such trans-
fer is in the interests of homeland security.

‘(g) STATE, REGIONAL, AND TRIBAL RESPON-
SIBILITIES.—

‘(1 PASS-THROUGH.—The Secretary shall
require a recipient of a covered grant that is
a State to obligate or otherwise make avail-
able to local governments, first responders,
and other local groups, to the extent re-
quired under the State homeland security
plan or plans specified in the application for
the grant, not less than 80 percent of the
grant funds, resources purchased with the
grant funds having a value equal to at least
80 percent of the amount of the grant, or a
combination thereof, by not later than the
end of the 45-day period beginning on the
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date the grant recipient receives the grant
funds.

‘“(2) CERTIFICATIONS REGARDING DISTRIBU-
TION OF GRANT FUNDS TO LOCAL GOVERN-
MENTS.—Any State that receives a covered
grant shall certify to the Secretary, by not
later than 30 days after the expiration of the
period described in paragraph (1) with re-
spect to the grant, that the State has made
available for expenditure by local govern-
ments, first responders, and other Ilocal
groups the required amount of grant funds
pursuant to paragraph (1).

““(3) QUARTERLY REPORT ON HOMELAND SECU-
RITY SPENDING.—Each recipient of a covered
grant shall submit a quarterly report to the
Secretary not later than 30 days after the
end of each fiscal quarter. Each such report
shall include, for each recipient of a covered
grant or a pass-through under paragraph
O—

‘“(A) the amount obligated to that recipi-
ent in that quarter;

‘(B) the amount expended by that recipi-
ent in that quarter; and

“(C) a summary description of the items
purchased by such recipient with such
amount.

‘‘(4) ANNUAL REPORT ON HOMELAND SECURITY
SPENDING.—Each recipient of a covered grant
shall submit an annual report to the Sec-
retary not later than 60 days after the end of
each fiscal year. Each recipient of a covered
grant that is a region shall simultaneously
submit its report to each State of which any
part is included in the region. Each recipient
of a covered grant that is a directly eligible
tribe shall simultaneously submit its report
to each State within the boundaries of which
any part of such tribe is located. Each report
shall include the following:

‘“(A) The amount, ultimate recipients, and
dates of receipt of all funds received under
the grant during the previous fiscal year.

‘(B) The amount and the dates of disburse-
ments of all such funds expended in compli-
ance with paragraph (1) or pursuant to mu-
tual aid agreements or other sharing ar-
rangements that apply within the State, re-
gion, or directly eligible tribe, as applicable,
during the previous fiscal year.

‘“(C) How the funds were utilized by each
ultimate recipient or beneficiary during the
preceding fiscal year.

‘(D) The extent to which essential capa-
bilities identified in the applicable State
homeland security plan or plans were
achieved, maintained, or enhanced as the re-
sult of the expenditure of grant funds during
the preceding fiscal year.

‘(E) The extent to which essential capa-
bilities identified in the applicable State
homeland security plan or plans remain
unmet.

¢“(5) INCLUSION OF RESTRICTED ANNEXES.—A
recipient of a covered grant may submit to
the Secretary an annex to the annual report
under paragraph (4) that is subject to appro-
priate handling restrictions, if the recipient
believes that discussion in the report of
unmet needs would reveal sensitive but un-
classified information.

‘“(6) PROVISION OF REPORTS.—The Secretary
shall ensure that each annual report under
paragraph (4) is provided to the Under Sec-
retary for Emergency Preparedness and Re-
sponse and the Director of the Office of State
and Local Government Coordination.

“(h) INCENTIVES TO EFFICIENT ADMINISTRA-
TION OF HOMELAND SECURITY GRANTS.—

‘(1) PENALTIES FOR DELAY IN PASSING
THROUGH LOCAL SHARE.—If a recipient of a
covered grant that is a State fails to pass
through to local governments, first respond-
ers, and other local groups funds or resources
required by subsection (g)(1) within 45 days
after receiving funds under the grant, the
Secretary may—
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““(A) reduce grant payments to the grant
recipient from the portion of grant funds
that is not required to be passed through
under subsection (g)(1);

“(B) terminate payment of funds under the
grant to the recipient, and transfer the ap-
propriate portion of those funds directly to
local first responders that were intended to
receive funding under that grant; or

“(C) impose additional restrictions or bur-
dens on the recipient’s use of funds under the
grant, which may include—

‘(i) prohibiting use of such funds to pay
the grant recipient’s grant-related overtime
or other expenses;

‘“(ii) requiring the grant recipient to dis-
tribute to local government beneficiaries all
or a portion of grant funds that are not re-
quired to be passed through under subsection
(&)(1); or

‘‘(iii) for each day that the grant recipient
fails to pass through funds or resources in
accordance with subsection (g)(1), reducing
grant payments to the grant recipient from
the portion of grant funds that is not re-
quired to be passed through under subsection
(2)(1), except that the total amount of such
reduction may not exceed 20 percent of the
total amount of the grant.

‘“(2) EXTENSION OF PERIOD.—The Governor
of a State may request in writing that the
Secretary extend the 45-day period under
section 1802(e)(5)(E) or paragraph (1) for an
additional 15-day period. The Secretary may
approve such a request, and may extend such
period for additional 15-day periods, if the
Secretary determines that the resulting
delay in providing grant funding to the local
government entities that will receive fund-
ing under the grant will not have a signifi-
cant detrimental impact on such entities’
terrorism preparedness efforts.

‘“(3) PROVISION OF NON-LOCAL SHARE TO
LOCAL GOVERNMENT.—

‘‘(A) IN GENERAL.—The Secretary may upon
request by a local government pay to the
local government a portion of the amount of
a covered grant awarded to a State in which
the local government is located, if—

‘(i) the local government will use the
amount paid to expedite planned enhance-
ments to its terrorism preparedness as de-
scribed in any applicable State homeland se-
curity plan or plans;

‘“(ii) the State has failed to pass through
funds or resources in accordance with sub-
section (g)(1); and

‘“(iii) the local government complies with
subparagraph (B).

‘(B) SHOWING REQUIRED.—To receive a pay-
ment under this paragraph, a local govern-
ment must demonstrate that—

‘(i) it is identified explicitly as an ulti-
mate recipient or intended beneficiary in the
approved grant application;

‘(ii) it was intended by the grantee to re-
ceive a severable portion of the overall grant
for a specific purpose that is identified in the
grant application;

‘“(iii) it petitioned the grantee for the
funds or resources after expiration of the pe-
riod within which the funds or resources
were required to be passed through under
subsection (g)(1); and

‘‘(iv) it did not receive the portion of the
overall grant that was earmarked or des-
ignated for its use or benefit.

‘“(C) EFFECT OF PAYMENT.—Payment of
grant funds to a local government under this
paragraph—

‘(i) shall not affect any payment to an-
other local government under this para-
graph; and

‘‘(ii) shall not prejudice consideration of a
request for payment under this paragraph
that is submitted by another local govern-
ment.
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‘(D) DEADLINE FOR ACTION BY SECRETARY.—
The Secretary shall approve or disapprove
each request for payment under this para-
graph by not later than 15 days after the
date the request is received by the Depart-
ment.

‘(i) REPORTS TO CONGRESS.—The Secretary
shall submit an annual report to Congress by
December 31 of each year—

‘(1) describing in detail the amount of Fed-
eral funds provided as covered grants that
were directed to each State, region, and di-
rectly eligible tribe in the preceding fiscal
year;

‘(2) containing information on the use of
such grant funds by grantees; and

‘“(3) describing—

‘“(A) the Nation’s progress in achieving,
maintaining, and enhancing the essential ca-
pabilities established under section 1803(a) as
a result of the expenditure of covered grant
funds during the preceding fiscal year; and

‘(B) an estimate of the amount of expendi-
tures required to attain across the United
States the essential capabilities established
under section 1803(a).”.

(b) SENSE OF CONGRESS REGARDING INTER-
OPERABLE COMMUNICATIONS.—

(1) FINDING.—Congress finds that—

(A) many emergency response providers (as
defined under section 2 of the Homeland Se-
curity Act of 2002 (6 U.S.C. 101), as amended
by this title) working in the same jurisdic-
tion or in different jurisdictions cannot ef-
fectively and efficiently communicate with
one another; and

(B) their inability to do so threatens the
public’s safety and may result in unneces-
sary loss of lives and property.

(2) SENSE OF CONGRESS.—It is the sense of
Congress that interoperable emergency com-
munications systems and radios should con-
tinue to be deployed as soon as practicable
for use by the emergency response provider
community, and that upgraded and new dig-
ital communications systems and new dig-
ital radios must meet prevailing national
voluntary consensus standards for interoper-
ability.

(c) SENSE OF CONGRESS REGARDING CITIZEN
CORPS COUNCILS.—

(1) FINDING.—Congress finds that Citizen
Corps councils help to enhance local citizen
participation in terrorism preparedness by
coordinating multiple Citizen Corps pro-
grams, developing community action plans,
assessing possible threats, and identifying
local resources.

(2) SENSE OF CONGRESS.—It is the sense of
Congress that individual Citizen Corps coun-
cils should seek to enhance the preparedness
and response capabilities of all organizations
participating in the councils, including by
providing funding to as many of their par-
ticipating organizations as practicable to
promote local terrorism preparedness pro-
grams.

(d) REQUIRED COORDINATION.—The Sec-
retary of Homeland Security shall ensure
that there is effective and ongoing coordina-
tion of Federal efforts to prevent, prepare
for, and respond to acts of terrorism and
other major disasters and emergencies
among the divisions of the Department of
Homeland Security, including the Direc-
torate of Emergency Preparedness and Re-
sponse and the Office for State and Local
Government Coordination and Preparedness.

(e) COORDINATION OF INDUSTRY EFFORTS.—
Section 102(f) of the Homeland Security Act
of 2002 (Public Law 107-296; 6 U.S.C. 112(f)) is
amended by striking ‘“‘and” after the semi-
colon at the end of paragraph (6), by striking
the period at the end of paragraph (7) and in-
serting ‘‘; and”’, and by adding at the end the
following:

‘“(8) coordinating industry efforts, with re-
spect to functions of the Department of
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Homeland Security, to identify private sec-
tor resources and capabilities that could be
effective in supplementing Federal, State,
and local government agency efforts to pre-
vent or respond to a terrorist attack.”.

(f) STUDY REGARDING NATIONWIDE EMER-
GENCY NOTIFICATION SYSTEM.—

(1) STuDY.—The Secretary of Homeland Se-
curity, in consultation with the heads of
other appropriate Federal agencies and rep-
resentatives of providers and participants in
the telecommunications industry, shall con-
duct a study to determine whether it is cost
effective, efficient, and feasible to establish
and implement an emergency telephonic
alert notification system that will—

(A) alert persons in the United States of
imminent or current hazardous events
caused by acts of terrorism; and

(B) provide information to individuals re-
garding appropriate measures that may be
undertaken to alleviate or minimize threats
to their safety and welfare posed by such
events.

(2) TECHNOLOGIES TO CONSIDER.—In con-
ducting the study under paragraph (1), the
Secretary shall consider the use of the tele-
phone, wireless communications, and other
existing communications networks to pro-
vide such notification.

(3) REPORT.—Not later than 9 months after
the date of enactment of this title, the Sec-
retary shall submit to Congress a report re-
garding the conclusions of the study con-
ducted under paragraph (1).

(g) STUDY OF EXPANSION OF AREA OF JURIS-
DICTION OF OFFICE OF NATIONAL CAPITAL RE-
GION COORDINATION.—

(1) STUDY.—The Secretary of Homeland Se-
curity, acting through the Director of the
Office of National Capital Region Coordina-
tion, shall conduct a study of the feasibility
and desirability of modifying the definition
of ‘“National Capital Region’ applicable
under section 882 of the Homeland Security
Act of 2002 to expand the geographic area
under the jurisdiction of the Office of Na-
tional Capital Region Coordination.

(2) FACTORS.—In conducting the study
under paragraph (1), the Secretary shall ana-
lyze whether expanding the geographic area
under the jurisdiction of the Office of Na-
tional Region Coordination will—

(A) promote coordination among State and
local governments within the Region, includ-
ing regional governing bodies, and coordina-
tion of the efforts of first responders; and

(B) enhance the ability of such State and
local governments and the Federal Govern-
ment to prevent and respond to a terrorist
attack within the Region.

(3) REPORT.—Not later than 6 months after
the date of the enactment of this title, the
Secretary shall submit a report to Congress
on the study conducted under paragraph (1),
and shall include in the report such rec-
ommendations (including recommendations
for legislation to amend section 882 of the
Homeland Security Act of 2002) as the Sec-
retary considers appropriate.
SEC. 605. IMPLEMENTATION;

TABLE OF CONTENTS.

(a) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 1014 of the USA PATRIOT
ACT (42 U.S.C. 3714) is amended—

(1) by striking subsection (c)(3);

(2) by redesignating subsection (c) as sub-
section (d); and

(3) by inserting after subsection (b) the fol-
lowing:

‘“(c) ADMINISTRATION.—Grants under this
section shall be administered in accordance
with title 18 of the Homeland Security Act of
2002.”".

(b) TEMPORARY LIMITATIONS ON APPLICA-
TION.—

(1) 1-YEAR DELAY IN APPLICATION.—The fol-
lowing provisions of title XVIII of the Home-
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land Security Act of 2002, as added by this
title, shall not apply during the 1-year period
beginning on the date of enactment of this
title—

(A) subsections (b), (¢), and (e)(4) (A) and
(B) of section 1802; and

(B) in section 1802(f)(3)(A)(i), the phrase
“by achieving, maintaining, or enhancing
the essential capabilities of the applicants
on a nationwide basis,”.

(2) 2-YEAR DELAY IN APPLICATION.—The fol-
lowing provisions of title XVIII of the Home-
land Security Act of 2002, as added by this
title, shall not apply during the 2-year period
beginning on the date of enactment of this
title—

(A) subparagraphs (D) and (E) of section
1806(g)(4); and

(B) section 1806(i)(3).

(c) DEFINITIONS.—

(1) TITLE XVIII.—The Homeland Security
Act of 2002 (Public Law 107-296; 6 U.S.C. 361
et seq.), as amended by sections 602, 603, and
604, is amended by adding at the end the fol-
lowing:

“SEC. 1807. DEFINITIONS.

“In this title:

‘(1) BOARD.—The term ‘Board’ means the
Homeland Security Grants Board established
under section 1802(f).

“4(2) CONSEQUENCE.—The term ‘con-
sequence’ means the assessment of the effect
of a completed attack.

‘“(3) COVERED GRANT.—The term ‘covered
grant’ means any grant to which this title
applies under section 1801(b).

‘“(4) DIRECTLY ELIGIBLE TRIBE.—The term
‘directly eligible tribe’ means any Indian
tribe or consortium of Indian tribes that—

““(A) meets the criteria for inclusion in the
qualified applicant pool for self-governance
that are set forth in section 402(c) of the In-
dian Self-Determination and Education As-
sistance Act (25 U.S.C. 458bb(c));

“(B) employs at least 10 full-time per-
sonnel in a law enforcement or emergency
response agency with the capacity to re-
spond to calls for law enforcement or emer-
gency services; and

“(C)() is located on, or within 5 miles of,
an international border or waterway;

‘“(ii) is located within 5 miles of a facility
designated as high-risk critical infrastruc-
ture by the Secretary;

‘“(iii) is located within or contiguous to 1
of the 50 largest metropolitan statistical
areas in the United States; or

‘(iv) has more than 1,000 square miles of
Indian country, as that term is defined in
section 1151 of title 18, United States Code.

‘(6) ELEVATIONS IN THE THREAT ALERT
LEVEL.—The term ‘elevations in the threat
alert level’ means any designation (including
those that are less than national in scope)
that raises the homeland security threat
level to either the highest or second-highest
threat level under the Homeland Security
Advisory System referred to in section
201(A)(T).

‘“(6) EMERGENCY PREPAREDNESS.—The term
‘emergency preparedness’ shall have the
same meaning that term has under section
602 of the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42 U.S.C.
5195a).

“(7) ESSENTIAL CAPABILITIES.—The term
‘essential capabilities’ means the levels,
availability, and competence of emergency
personnel, planning, training, and equipment
across a variety of disciplines needed to ef-
fectively and efficiently prevent, prepare for,
and respond to acts of terrorism consistent
with established practices.

‘“(8) FIRST RESPONDER.—The term ‘first re-
sponder’ shall have the same meaning as the
term ‘emergency response provider’ under
section 2.
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‘“(9) INDIAN TRIBE.—The term ‘Indian tribe’
means any Indian tribe, band, nation, or
other organized group or community, includ-
ing any Alaskan Native village or regional or
village corporation as defined in or estab-
lished pursuant to the Alaskan Native
Claims Settlement Act (43 U.S.C. 1601 et
seq.), which is recognized as eligible for the
special programs and services provided by
the United States to Indians because of their
status as Indians.

‘(10) REGION.—The term
any geographic area—

““(A) certified by the Secretary under sec-
tion 1802(a)(3);

“(B) consisting of all or parts of 2 or more
counties, municipalities, or other local gov-
ernments and including a city with a core
population exceeding 500,000 according to the
most recent estimate available from the
United States Census; and

‘(C) that, for purposes of an application for
a covered grant—

‘‘(i) is represented by 1 or more local gov-
ernments or governmental agencies within
such geographic area; and

‘“(ii) is established by law or by agreement
of 2 or more such local governments or gov-
ernmental agencies, such as through a mu-
tual aid agreement.

‘‘(11) RISK-BASED FUNDING.—The term ‘risk-
based funding’ means the allocation of funds
based on an assessment of threat, vulner-
ability, and consequence.

‘(12) TASK FORCE.—The term ‘Task Force’
means the Task Force on Essential Capabili-
ties established under section 1804.

‘(13) THREAT.—The term ‘threat’ means
the assessment of the plans, intentions, and
capability of an adversary to implement an
identified attack scenario.

‘“(14) VULNERABILITY.—The term ‘vulner-
ability’ means the degree to which a facility
is available or accessible to an attack, in-
cluding the degree to which the facility is in-
herently secure or has been hardened against
such an attack.”.

(2) DEFINITION OF EMERGENCY RESPONSE
PROVIDERS.—Paragraph (6) of section 2 of the
Homeland Security Act of 2002 (Public Law
107-296; 6 U.S.C. 101(6)) is amended by strik-
ing ‘‘includes’ and all that follows and in-
serting ‘‘includes Federal, State, and local
governmental and nongovernmental emer-
gency public safety, law enforcement, fire,
emergency response, emergency medical (in-
cluding hospital emergency facilities), and
related personnel, organizations, agencies,
and authorities.”.

(d) TABLE OF CONTENTS.—Section 1(b) of
the Homeland Security Act of 2002 (Public
Law 107-296; 6 U.S.C. 101 note) is amended in
the table of contents by adding at the end
the following:

“TITLE XVIII—RISK-BASED FUNDING

FOR HOMELAND SECURITY

‘region’ means

‘“‘Sec. 1801. Risk-based funding for home-
land security.

‘‘Sec. 1802. Covered grant eligibility and
criteria.

““‘Sec. 1803. Essential capabilities for
homeland security.

‘“Sec. 1804. Task Force on Essential Ca-
pabilities.

‘“Sec. 1805. National standards for first
responder equipment and train-
ing.

‘“Sec. 1806. Use of funds and account-
ability requirements.

‘“Sec. 1807. Definitions.”.

—————

PRIVILEGE OF THE FLOOR

Mr. BYRD. I ask unanimous consent
Sean MacKenzie, a Coast Guard
detailee to the Subcommittee on
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Homeland Security, be given floor
privileges during consideration of H.R.
2360.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

RELATIVE TO THE DEATH OF
FORMER SENATOR GAYLORD A.
NELSON

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Sen-
ate proceed to the consideration of S.
Res. 194, which was submitted earlier
today.

The PRESIDING OFFICER. The
clerk will state the resolution by title.

A resolution (S. Res. 194) relative to the
death of Gaylord A. Nelson, a former United
States Senator from the State of Wisconsin.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. FEINGOLD. Mr. President, I rise
to speak on a resolution submitted by
Senator FRIST and Senator REID to
commemorate the life and work of Sen-
ator Gaylord Nelson. It is with mixed
emotions that I make this statement
honoring Senator Nelson.

I am proud—proud to have known
Gaylord Nelson, proud to be from the
same State as him, and proud to oc-
cupy his Senate seat. I am also deeply
saddened—saddened by the loss to his
family, especially to his wife of 58
years, Carrie Lee; saddened by the loss
to our Nation; and saddened that a per-
sonal hero and dear friend of mine is
gone. I am also thankful—thankful for
Senator Nelson’s long life, thankful for
the example he set of how to make a
difference in this world, and thankful
to his family for sharing this good and
decent man with the Nation. We mourn
his death, but we also celebrate his re-
markable legacy.

Gaylord Anton Nelson was born on
June 4, 1916, in Clear Lake, WI. Gay-
lord’s parents were always interested
in politics, and in true Wisconsin tradi-
tion, they were La Follette Progressive
Republicans at the State level and
Democrats at the national level. Their
Wisconsin-style progressive politics
rubbed off on young Gaylord.

When he was 10, Gaylord traveled
with his dad to hear a campaign speech
by Senator Bob La Follette, Jr., who
succeeded his father in the Senate in
1925. Gaylord recalls in his biography:

On the way back home to Clear Lake, my
dad asked if I wanted to be a senator. I said
I'd love to be a senator, but I'm afraid that
Bob La Follette will solve all of our prob-
lems before I get a chance to serve.

Thirty-three years later, Gaylord was
nominated to be the Democrat can-
didate for Governor of Wisconsin. At
the 1958 Democrat convention in La-
Crosse, Gaylord’s father had a heart at-
tack. When Gaylord went to see him in
the hospital, the elder Nelson smiled
and then said to his son, ‘“Do you think
Bob La Follette left enough problems
behind for you to solve?”’ Gaylord’s fa-
ther died 10 days later.

Unfortunately, Gaylord’s father did
not get to see his son’s rise to the na-
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tional political level. If he had, he
would have seen Gaylord attack those
“remaining problems left to solve”
with La Follette-like dogged deter-
mination and commitment to Progres-
sive politics. From consumer protec-
tion to employee rights, Senator Nel-
son fought doggedly to address prob-
lems affecting countless Americans.

Gaylord Nelson was also willing to
take a tough stand. When President
Johnson requested money to escalate
the war in Vietnam, for example, Nel-
son was one of three senators to vote
against the proposal. In a speech on
this floor, he said:

At a time in history when the Senate
should be vindicating its historic reputation
as the greatest deliberative body in the
world, we are stumbling over each other to
see who can say ‘yea’ the quickest and the
loudest. I regret it, and I think some day we
shall all regret it. . . . Reluctantly, I express
my opposition . . . here by voting ‘nay.’ The
support in the Congress for this measure is
clearly overwhelming. Obviously, you need
my vote less than I need my conscience.

Whether it was issues of war and for-
eign affairs, worker safety and health,
or access to affordable healthcare, Gay-
lord Nelson was guided by his con-
science, and by the wellbeing of Wis-
consinites. Out of his impressive
record, however, one issue stands out
as central to his legacy—Gaylord Nel-
son’s passion and commitment to pro-
tecting our environment.

Not many people who have served in
this distinguished body can lay claim
to a day, but Gaylord Nelson can. On
April 22, 1970, Gaylord Nelson created a
day to celebrate the glory of the Earth.
Where did Nelson get his lifelong inter-
est and dedication to the environment?
“By osmosis,” Nelson would say,
“while growing up in Clear Lake, WIL.”

It’s true that Wisconsin has a tradi-
tion of great conservationists—Aldo
Leopold, author of A Sand County Al-
manac; Sigurd Olson, one of the found-
ers of the Wilderness Society; and John
Muir, founder of the Sierra Club. The
people of Wisconsin, living in such a
beautiful and ecologically diverse
State, feel a special connection to our
natural resources. We share a long tra-
dition of our State government achiev-
ing excellence in its conservation poli-
cies. Many Wisconsinites would agree
with Senator Nelson that our conserva-
tion ethic comes ‘“‘by osmosis” from
the intense natural beauty of our
State. Every year I hold a town hall
meeting in each one of Wisconsin’s 72
counties, and protecting the environ-
ment is always one of the top issues
raised at these forums.

Senator Nelson’s vision and deter-
mination helped crystallize this Wis-
consin conservation ethic into an
international phenomenon. Thanks to
Gaylord Nelson, Wisconsin can lay
claim to the genesis of Earth Day, a
day of national and international re-
flection on the importance of our nat-
ural resources and a clean environ-
ment. Thanks to him, for the past 35
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