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The Senate met at 9:30 a.m. and was
called to order by the Honorable SAM
BROWNBACK, a Senator from the State
of Kansas.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Wondrous sovereign God, thank You
for the gift of another sunrise. We trust
in Your unfailing love and rejoice in
Your salvation. Lord, Your words are
right and true. Your plans stand firm
forever. In these challenging times,
rule our world by Your wise provi-
dence.

As the Members of this Congress in-
vestigate and legislate, help them to
hate the false and cling to the truth.
Give them the wisdom to guard their
lips and weigh their words. Guide them
with righteousness and integrity. May
they leave such a legacy of excellence
that generations to come will be in-
spired by what they do now. Remind
them of Your precepts, even through
the watches of the night.

Lord, You are our help and our
shield, and we wait in hope for You.

We pray in Your holy Name. Amen.

PLEDGE OF ALLEGIANCE

The Honorable SAM BROWNBACK led
the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

————

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS).

The legislative clerk read the fol-
lowing letter:

Senate

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 8, 2005.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standard Rules of the Senate, I hereby
appoint the Honorable SAM BROWNBACK, a
Senator from the State of Kansas, to per-
form the duties of the Chair.

TED STEVENS,
President pro tempore.

Mr. BROWNBACK thereupon as-
sumed the chair as Acting President
pro tempore.

—————

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
———
SCHEDULE

Mr. FRIST. Mr. President, today we
will return to executive session for the
final statements regarding the nomina-
tion of Janice Rogers Brown. We have
the up-or-down vote on her nomination
scheduled for 5 p.m. today. And imme-
diately following her vote, under provi-
sions of rule XXII, we will proceed di-
rectly to the cloture vote with respect
to the nomination of William Pryor. I
expect cloture to be invoked on the
Pryor nomination as well. Once cloture
is invoked, I anticipate we will be able
to lock in a time certain for a final up-
or-down vote on William Pryor.

As I mentioned over the last couple
of days, we also expect to consider the
Sixth Circuit judges on which we have
time agreements already in place, as
well as the nomination of Tom Griffith
to the D.C. Circuit Court.

I look forward to the Senate finally
working its will with respect to these
four or five nominations over the next
2 days. We will have a busy week fo-
cused on these judicial nominations.

Mr. President, I have a very brief
statement on judges. Does the Demo-
cratic leader have any comments with

regard to the schedule? I think our
schedule is pretty clear. After discus-
sions between the two of us and among
our leadership in our various caucuses,
we have a good plan for the next 4
weeks focused on judges this week, and
then moving to energy next week, with
a concentrated push on energy based
on a bipartisan bill that came out of
committee 2 weeks ago.

Following that, we will be addressing
appropriations bills that are currently
coming out of the Appropriations Com-
mittee.

RECOGNITION OF THE MINORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The Democratic leader is recog-
nized.

Mr. REID. Mr. President, I say
through the Chair to the distinguished
majority leader, we have spoken to
staff on the situation involving the
Griffith nomination. I have not had the
opportunity to speak to the ranking
member, Senator LEAHY. Hopefully, we
can get that resolved so maybe even on
Monday we can complete debate on
that nomination.

We are trying to cooperate as much
as we can getting through this little
hurdle we have had here so we can
move on to other issues.

Mr. FRIST. Mr. President, as we try
to complete the business we have been
addressing over the last several weeks,
the one remaining item we have not
really settled on is the Bolton nomina-
tion. I filed a motion to reconsider that
vote. There are a lot of ongoing discus-
sions. That is very important business
that we need to address in the near fu-
ture, and we will continue to discuss,
as we have over the last couple of days,
what the appropriate time is for that
nomination to be brought back. I in-
tend to do that.
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NOMINATIONS OF JANICE R.
BROWN AND WILLIAM PRYOR

Mr. FRIST. Mr. President, today we
will vote on the confirmation of Janice
Rogers Brown to serve on the Court of
Appeals for the D.C. Circuit. We are on
a good path, a constructive, very posi-
tive path for getting up-or-down votes
for these judicial nominees, and we will
stay on that, as I just mentioned, over
the remainder of this week, confirming
these judges.

After 2 years of delay, Justice Brown
will finally get the courtesy of an up-
or-down vote. She will finally get the
respect she deserves by getting an up-
or-down vote. Indeed, all 100 Members,
later today, will be able to come to the
floor and vote to confirm or reject—yes
or no, up or down—her nomination. I
am delighted we have finally reached
this point.

Following the vote on Justice Brown,
we will move to the cloture vote on
Judge William Pryor. Similar to Jus-
tice Brown, Judge Pryor’s nomination,
in the past, has faced deliberate delay
and postponement and obstruction. But
with the progress we are making, I be-
lieve William Pryor will also now get a
fair up-or-down vote, a vote he de-
serves.

So I am very happy we have moved
beyond the impasse on his nomination
and that we are back to fulfilling our
constitutional duty for advice and con-
sent. That is what these nominees de-
serve. It gives them the respect they
deserve. It gives them the courtesy
they deserve.

Mr. President, I will yield the floor.
We will continue to vote on judges this
week, and then next week we will be
turning our attention to lowering en-
ergy prices, to lowering natural gas
prices for Americans, and we will be on
that bill until completion. That is the
Energy bill.

———————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

——————

EXECUTIVE SESSION

NOMINATION OF JANICE R. BROWN
TO BE UNITED STATES CIRCUIT
JUDGE

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will proceed to executive ses-
sion to resume consideration of cal-
endar No. 72, which the clerk will re-
port.

The legislative clerk read the nomi-
nation of Janice R. Brown, of Cali-
fornia, to be United States Circuit
Judge for the District of Columbia Cir-
cuit.

The ACTING PRESIDENT pro tem-
pore. The Democratic leader.

Mr. REID. Mr. President, I ask unan-
imous consent that today the Demo-
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cratic time for debate, with respect to
the Brown nomination, be controlled as
indicated on the list which I now send
to the desk.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. VIT-
TER). Without objection, it is so or-
dered.

Under the previous order, the time
from 11 a.m. until 12 noon shall be
under the control of the Democratic
leader or his designee.

The Senator from Wisconsin is recog-
nized for 20 minutes.

Mr. FEINGOLD. Mr President, I will
vote ‘‘no’’ on Justice Brown’s nomina-
tion to the D.C. Circuit.

Let me first remind my colleagues of
the importance of this particular cir-
cuit in our judicial system. The D.C.
Circuit is widely regarded as the most
important Federal circuit. It has juris-
diction over the actions of most Fed-
eral agencies. Many of the highest pro-
file cases that have been decided in re-
cent years by the Supreme Court con-
cerning regulation of economic activ-
ity by Federal agencies in areas such
as the environment, health and safety
regulation, and labor law, went first to
the D.C. Circuit. In the area of admin-
istrative law and the interpretation of
major regulatory statutes such as the
Clean Air Act, the Clean Water Act,
the Occupational Safety and Health
Act, and the National Labor Relations
Act, the D.C. Circuit is generally the
last word, as the Supreme Court re-
views only a tiny minority of circuit
court decisions.

The D.C. Circuit is now almost even-
ly split, and has been for some time,
between nominees of Democratic and
Republican Presidents. There are five
judges who were appointed by Repub-
licans, including John Roberts, who
the Senate confirmed earlier this year,
and four by Democrats, and there are
three vacancies. President Clinton
made two excellent nominations that
were never acted upon by the Senate
Judiciary Committee. In one case, the
committee held a hearing but never
scheduled a vote, and in another, that
of now-Harvard Law School Dean Elena
Kagan, the Clinton nominee was not
even given the courtesy of a hearing.

I want to express my great dis-
appointment that the administration
has not been willing to seek a com-
promise on the many vacancies that
now exist on this court. By insisting on
its often highly controversial choices
for this circuit in particular, the ad-
ministration has continued to push the
Senate toward the ‘‘nuclear’” con-
frontation that loomed over the Senate
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before the recess. Regrettably, Presi-
dent Bush is responsible for much of
the ill will that has plagued this body
for the past few years and the poten-
tially disastrous upending of Senate
precedents that we faced last month
and may well see again.

If only the President had really been
a uniter and not a divider; if only he
had truly tried to change the tone in
Washington and repair some of the
damage done to the nomination process
by previous Congresses; if only he had
not squandered the opportunity that
the four vacancies on the D.C. Circuit
as of his inauguration in 2001 pre-
sented, we would not be in this situa-
tion today.

In light of this history and the im-
portance of this Circuit, I believe it is
my duty to give this nomination very
close scrutiny. After reviewing this
nominee’s record and her testimony, I
will vote ‘“no.”” I do not believe she is
the right person at this time to be
given a lifetime appointment to this
important court. The fact that a ma-
jority of the Senate is apparently will-
ing to confirm a nominee whose record
so clearly demonstrates that she is not
suited for such an important position
is surprising and discouraging. I do not
and will never apologize for supporting
the filibuster to protect the Federal
courts and the people of this country
from her ideological, results-oriented
judging.

At her hearing, I asked Justice
Brown about a case on age discrimina-
tion called Stevenson Vv. Superior
Court. The majority in that case said
that Ms. Stevenson’s wrongful dis-
charge violated a fundamental public
policy against age discrimination. Jus-
tice Brown dissented, saying that the
plaintiff had ‘‘failed to establish that
public policy against age discrimina-
tion . . . is fundamental and substan-
tial.”” She went on: ‘‘Discrimination
based on age does not mark its victim
with a stigma of inferiority and second
class citizenship.”

These statements looked shocking
when I read them, but I wanted to
make sure I understood Justice
Brown’s views, so I gave her a chance
to respond. I questioned her about the
case in the Judiciary Committee, and
concluded by asking if it was fair to
say she believed age discrimination
does not stigmatize senior citizens. She
agreed that it was. I appreciate her
candor, but I have to say I found that
testimony very troubling. Senior citi-
zens in this country live every day
with the stigma of age discrimination;
it is a real problem, and I think every-
one here takes it very seriously. Just
because we all will be old someday,
and, therefore perhaps will be subject
to prejudice and discrimination of this
type, does not make it any less rep-
rehensible. I have not heard anyone in
the Senate trying to defend Justice
Brown’s view on this issue; nor do I ex-
pect to, because it is truly indefensible.

I was also concerned by a comment
Justice Brown made in 2000 about sen-
ior citizens. She said: ‘‘“Today senior
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