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wants 100 percent. I can understand
that. That is the way a lot of people
get when they have power. They want
it all. If you are against him, then he
thinks you are against everything he
stands for as opposed to having legiti-
mate disagreements.

So this President has come to the
majority in the Senate and basically
said: Change the rules. Do it the way I
want it done. And I guess there were
not very many voices on the other side
of the aisle that acted the way previous
generations of Senators have acted and
said: Mr. President, we are with you.
We support you. But that is a bridge
too far. We cannot go there. You have
to restrain yourself, Mr. President. We
have confirmed 95 percent of your
nominees. And if you cannot get 60
votes for a nominee, maybe you should
think about who you are sending to us
to be confirmed because for a lifetime
appointment, 60 votes, bringing to-
gether a consensus of Senators from all
regions of the country, who look at the
same record and draw the same conclu-
sion, means that perhaps that nominee
should not be on the Federal bench.

But, no, apparently that is not the
advice that has been given to the Presi-
dent. Instead, it looks as though we are
about to have a showdown where the
Senate is being asked to turn itself in-
side out, to ignore the precedent, to ig-
nore the way our system has worked—
the delicate balance we have obtained
that has kept this constitutional sys-
tem going—for immediate gratification
of the present President.

When I was standing on the banks of
the Hudson River this morning, look-
ing at General Washington’s head-
quarters, thinking about the sacrifice
that he and so many others made,
many giving the ultimate sacrifice of
their life, for this Republic—if we can
keep it, as Benjamin Franklin said—I
felt as though I was in a parallel uni-
verse because I knew I was going to be
getting on an airplane and coming
back to Washington. And I knew the
Republican majority was intent upon
this showdown. I knew the President
had chimed in today and said he wants
up-or-down votes on his nominees. And
I just had to hope that maybe between
now and the time we have this vote
there would be enough Senators who
will say: Mr. President, no. We are
sorry, we cannot go there. We are going
to remember our Founders. We are
going to remember what made this
country great. We are going to main-
tain the integrity of the U.S. Senate.

Thank you, Mr. President.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, I under-
stand we have 1 minute left.

The PRESIDING OFFICER. The Sen-
ator has 1 minute 40 seconds, to be
exact.

Mr. LEAHY. I thank the distin-
guished Presiding Officer, and I thank
the Senator from New York for her
comments.

Mr. President, I would simply reit-
erate what I said before. If the vote on
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the nuclear option was cast in secret,
from everything I have been told by my
fellow Senators, it would go down to
crashing defeat. As Senators know, we
have to break the rules to change the
rules.

Again, I would just urge that both
leaders, both the Republican and
Democratic leaders, make it clear to
their Members that nobody is going to
be punished for a vote on conscience. I
hope Senators will stand up and be a
profile in courage, vote their con-
science, and vote the right way.

Mr. President, the hour of 5:30 has ar-
rived, so I yield the floor.

QUORUM CALL

Mr. President, I see the Republican
leader is not on the floor yet, so I will
suggest the absence of a quorum to ac-
commodate him. I suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll and the fol-
lowing Senators entered the Chamber
and answered to their names:

[Quorum No. 3 Ex.]

The

Baucus Frist Nelson, Nebraska
Bingaman Gregg Pryor
Burr Inouye Reid
Cantwell Kennedy Salazar
Cochran Leahy Schumer
Cornyn Lincoln Stabenow
Dayton Lott
Durbin Murkowski
The PRESIDING OFFICER. A

quorum is not present.

Mr. FRIST. Mr. President, I move to
instruct the Sergeant at Arms to re-
quest the presence of absent Senators,
and I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion of the Senator from Tennessee.
The yeas and nays were ordered, and
the clerk will call the roll.

The legislative clerk called the roll.

Mr. MCCONNELL. The following Sen-
ators were necessarily absent: the Sen-
ator from Mississippi (Mr. COCHRAN),
the Senator from New Hampshire (Mr.
GREGG), the Senator from Texas (Mr.
CORNYN), the Senator from Mississippi
(Mr. LOoTT), and the Senator from Alas-
ka (Ms. MURKOWSKI).

Further, if present and voting, the
Senator from Texas (Mr. CORNYN)
would have voted: “‘yea.”

Mr. DURBIN. I announce that the
Senator from Minnesota (Mr. DAYTON),
the Senator from Hawaii (Mr. INOUYE),
the Senator from Massachusetts (Mr.
KENNEDY), and the Senator from Ar-
kansas (Mrs. LINCOLN), are necessarily
absent.

The PRESIDING OFFICER (Mr.
THUNE). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 90,
nays 1, as follows:
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[Rollcall Vote No. 126 Ex.]

YEAS—90
Akaka Dole McConnell
Alexander Domenici Mikulski
Allard Dorgan Murray
Baucus Durbin Nelson (FL)
Bayh Ensign Nelson (NE)
Bennett Enzi Obama
Biden Feingold Pryor
Bingaman Feinstein Reed
Bond Frist Reid
Boxer Graham Roberts
Brownback Grassley Rockefeller
Bunning Hagel Salazar
Burns Harkin Santorum
Burr Hatch Sarbanes
Byrd Hutchison Schumer
Cantwell Inhofe Sessions
Carper Isakson Shelby
Chafee Jeffords Smith
Chambliss Johnson Snowe
Clinton Kerry Specter
Coburn Kohl Stabenow
Coleman Kyl Stevens
Collins Landrieu Sununu
Conrad Lautenberg Talent
Corzine Leahy Thomas
Craig Levin Thune
Crapo Lieberman Vitter
DeMint Lugar Voinovich
DeWine Martinez Warner
Dodd McCain Wyden
NAYS—1
Allen
NOT VOTING—9
Cochran Gregg Lincoln
Cornyn Inouye Lott
Dayton Kennedy Murkowski

The motion was agreed to.

The PRESIDING OFFICER. A
quorum is present.

The majority leader.

Mr. FRIST. Mr. President, for the in-
formation of our colleagues, we will be
voting around noon tomorrow on the
cloture motion with respect to Pris-
cilla. Owen. We will be in session
through the night, and time is roughly
equally divided.

———
RECESS SUBJECT TO THE CALL OF
THE CHAIR

Mr. FRIST. Mr. President, I ask

unanimous consent that the Senate
stand in recess subject to the call of
the Chair.

There being no objection, the Senate,
at 6:04 p.m., recessed subject to the call
of the Chair and reassembled at 6:13
p.m., when called to order by the Pre-
siding Officer (Mr. THUNE).

————

NOMINATION OF PRISCILLA
RICHMAN OWEN TO BE UNITED
STATES CIRCUIT JUDGE FOR
THE FIFTH CIRCUIT—Continued

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the pre-
vious order, with respect to the divi-
sion of time, be modified to extend
until 10 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MCCONNELL. I ask the Chair,
what is the pending business?

The PRESIDING OFFICER. The
pending business is the nomination of
Judge Priscilla Owen to be U.S. circuit
court judge.
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Mr. MCCONNELL. Mr. President, our
colleagues complained that by afford-
ing any President’s nominees a simple
up-or-down vote, we are trying to stifle
the right to debate, while I think it is
worth noting that we have devoted 20
days—20 days—to the Owen nomina-
tion. So this is not about curtailing de-
bating rights. This is about using the
filibuster to kill nominations with
which the minority disagrees so 41 Sen-
ators can dictate to the President
whom he can nominate to the courts of
appeal and to the Supreme Court.

If there is any doubt about this, I re-
mind our colleagues that last year the
distinguished minority leader said:

There is not enough time in the universe—

“Not enough time in the universe”
for the Senate to allow an up-or-down
vote on the Owen nomination. So we
should stop pretending this debate is
simply about preserving debating pre-
rogatives. It is clearly about Killing
nominations.

Our debate is about restoring the
practice honored for 214 years in the
Senate of having up-or-down votes on
judicial nominees. Never before has a
minority of Senators obstructed a judi-
cial nominee who enjoyed clear major-
ity support.

Our friends on the other side of the
aisle recite a list of nominees on whom
there were cloture votes, but the prob-
lem with their assertion that these
nominees were filibustered is that the
name of each of these nominees is now
preceded by the title ‘‘judge,” meaning,
of course, they were confirmed.

So what my Democratic colleagues
did last Congress is, indeed, unprece-
dented. Even with controversial nomi-
nees, the leaders of both parties his-
torically have worked together to af-
ford them the courtesy of an up-or-
down vote.

When he was minority leader, Sen-
ator BYRD worked with majority leader
Howard Baker to afford nominees an
up-or-down vote, even when they did
not have a supermajority, nominees
such as J. Harvey Wilkinson, Alex
Kozinski, Sidney Fitzwater, and Daniel
Manion.

As Senator BYRD knows, it is not
easy being the majority or minority
leader. He, Senator BYRD, could have
filibustered every one of those nomina-
tions but he did not. Instead, he chose
to exercise principled and restrained
leadership of the Democratic caucus
when he was minority leader. I would
like to compliment Senator BYRD for
that decision.

Affording controversial judicial
nominees the dignity of an up-or-down
vote did not stop, however, with Sen-
ator BYRD. It was true as recently as
2000, when Senator LoTT worked to
stop Senators on our side of the aisle,
the Republican side, who sought to fili-
buster the Paez and Berzon nomina-
tions. But, in 2001, as the New York
Times has reported, our Democratic
colleagues decided to change the Sen-
ate’s ground rules, a media report they
have yet to deny.
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Just 2 years later, after they had lost
control of the Senate, our Democratic
colleagues began to filibuster qualified
judicial nominees who enjoyed clear
majority support here in the Senate.
They did so on a repeated partisan and
systematic basis. After 214 years of
precedent, in a span of a mere 16
months, they filibustered 10 circuit
court nominees—totally without prece-
dence. Many of these nominees would
fill vacancies that the administrative
offices of the courts have designated as
judicial emergencies, including several
to the long-suffering Sixth Circuit
Court of Appeals, in which my State is
located. As a result, President Bush
has the lowest percentage of circuit
court nominees confirmed in modern
history, a paltry 69 percent.

The Senate, as we all know, works
not just through the application of its
written rules but through the shared
observance of well-settled traditions
and practices. There are a lot of things
one can do to gum up the works here in
the Senate, a lot of things you could
do. But what typically happens is we
exercise self-restraint, and we do not
engage in that kind of behavior be-
cause invoking certain obstructionist
tactics would upset the Senate’s un-
written rules. Filibustering judicial
nominees with majority support falls
in that category. Let me repeat, it
could have always been done. For 214
years, we could have done it, but we
did not. We could have, but we did not.

By filibustering 10 qualified judicial
nominees in only 16 months, our Demo-
cratic colleagues have broken this un-
written rule. This is not the first time
a minority of Senators has upset a Sen-
ate tradition or practice, and the cur-
rent Senate majority intends to do
what the majority in the Senate has
often done—use its constitutional au-
thority under article I, section 5, to re-
form Senate procedure by a simple ma-
jority vote.

Despite the incredulous protestations
of our Democratic colleagues, the Sen-
ate has repeatedly adjusted its rules as
circumstances dictate. The first Senate
adopted its rules by majority vote,
rules, I might add, which specifically
provided a means to end debate in-
stantly by simple majority vote. That
was the first Senate way back at the
beginning of our country. That was
Senate rule VIII, the ability to move
the previous question and end debate.

Two decades later, early in the 1800s,
the possibility of a filibuster arose
through inadvertence—the Senate’s
failure to renew Senate rule VIII in
1806 on the grounds that the Senate
had hardly ever needed to use it in the
first place.

In 1917, the Senate adopted its first
restraint on filibuster, its first cloture
rule—that is, a means for stopping de-
bate—after Senator Thomas Walsh, a
Democrat from Montana, forced the
Senate to consider invoking its author-
ity on article I, section 5, to simply
change Senate procedure. Specifically,
in response to concerns that Germany
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was to begin unrestricted submarine
warfare against American shipping,
President Wilson sought to arm mer-
chant ships so they could defend them-
selves. The legislation became known
as the armed ship bill.

However, 11 Senators who wanted to
avoid American involvement in the
First World War filibustered the bill.
Think about this. In 1917, there was no
cloture rule at all. The Senate func-
tioned entirely by unanimous consent.
So how did the Senate overcome the
determined opposition of 11 isolationist
Senators who refused to give consent
to President Wilson to arm ships? How
did they do it?

Senator Walsh made clear the Senate
would exercise its constitutional au-
thority under article I, section 5, to re-
form its practices by simple majority
vote. A past Senate could not, he con-
cluded, take away the right of a future
Senate to govern itself by passing rules
that tied the hands of a new Senate. He
said:

A majority may adopt the rules in the first
place. It is preposterous to assert that they
may deny future majorities the right to
change them.

What he said makes elementary good
sense. Because Walsh made clear he
was prepared to end debate by majority
vote, both political parties arranged to
have an up-or-down vote on a formal
cloture rule. Senator Clinton Ander-
son, a Democrat from New Mexico,
noted years later that ‘“Walsh won
without firing a shot.” And Senator
Paul Douglas, a Democrat from Illi-
nois, observed also years later that
consent was given in 1917 because a mi-
nority of obstructing Senators had
Senator Walsh’s proposal ‘‘hanging
over their heads.”

I know that the Senate’s 1970 cloture
rule did not pertain to a President’s
nominations, nor did any Senators,
during the debate on the adoption of
the 1917 cloture rule, discuss its pos-
sible application to nominations. This
was not because Senators wanted to
preserve the right to filibuster nomi-
nees. Rather, Senators did not discuss
applying the cloture rule to nomina-
tions because the notion of filibus-
tering nominations was alien to them.
It never occurred to anybody that that
would be done.

In the middle of the 20th century,
Senators of both parties, on a nearly
biennial basis, invoked article I, sec-
tion 5 constitutional rulemaking au-
thority. Their efforts were born out of
frustration of the repeated filibus-
tering of civil rights legislation to pro-
tect black Americans. A minority of
Senators had filibustered legislation to
protect black voters at the end of the
19th century. They had filibustered
antilynching bills in 1922, 1935, and
1938; antipoll tax bills in 1942, 1944 and
1946; and antirace discrimination bills.

In 1959, Majority Leader Lyndon
Johnson agreed to reduce the number
required for cloture to two-thirds of
Senators who were present and voting
because he was faced with a possibility
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that a majority would exercise its con-
stitutional authority to reform Senate
procedure. He knew the constitutional
option was possible.

Additionally, the Senate had voted
four times for the proposition that the
majority has the authority to change
Senate procedures. For example, in
1969, Senators were again trying to re-
duce the standard for cloture—that is,
the rule to cut off debate—from 67
down to 60. To shut off debate on this
proposed rule change, Democratic Sen-
ator Frank Church from Idaho secured
a ruling from the Presiding Officer,
Democratic Vice President and former
Senator Hubert Humphrey, that a ma-
jority could shut off debate, irrespec-
tive of the much higher cloture re-
quirement under the standing rules. A
majority of Senators then voted to in-
voke cloture by a vote of 51 to 47 in ac-
cord with the ruling of Vice President
Humphrey. This was the first time the
Senate voted in favor of a simple ma-
jority procedure to end debate.

The Senate reversed Vice President
Humphrey’s ruling on appeal. But as
Senator KENNEDY later noted:

This subsequent vote only cemented the
principle that a simple majority could deter-
mine the Senate’s rules.

Senator KENNEDY said:

Although [Vice President Humphrey’s] rul-
ing may have been reversed, the reversal was
accomplished by a majority of the Senate. In
other words, majority rule prevailed on the
issue of the Senate’s power to change its
rules.

Senator KENNEDY made this observa-
tion in 1975, when reformers were still
trying to reduce the level for cloture
from 67 down to 60. Reformers had been
thwarted in their effort to lower this
standard for several years.

In 1975, once again, Senate Demo-
crats asserted the constitutional au-
thority of the majority to determine
Senate procedure in order to ensure an
up-or-down vote. The Senate eventu-
ally adopted a three-fifths cloture
rule—that is, 60 votes to cut off de-
bate—but only after the Senate had
voted on three separate occasions in
favor of the principle that a simple ma-
jority could end debate. They had
voted on three separate occasions that
a simple majority could end debate,
after which it was a compromise estab-
lishing the level at 60.

The chief proponent of this principle
was former Democratic Senator Walter
Mondale and four current Democratic
Senators voted in favor of it: Senator
BIDEN, Senator LEAHY, Senator KEN-
NEDY, and Senator INOUYE. Indeed, Sen-
ator KENNEDY was an especially force-
ful adherent to the constitutional au-
thority of the Senate majority to gov-
ern—a mere majority. He asked:

By what logic can the Senate of 1917 or 1949
bind the Senate of 19757

That was Senator KENNEDY. He then
echoed Senator Walsh’s observation
from almost 60 years earlier:

A majority may adopt the Rules in the
first place. It is preposterous to assert that
they may deny to later majorities the right
to change them.
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Finally, referring to unanimous con-
sent constraints that faced the Senate
in 1917, Senator KENNEDY made an as-
tute observation as to why a majority
of the Senate had to have rulemaking
authority. Senator KENNEDY said:

Surely no one would claim that a rule
adopted by one Senate, prohibiting changes
in the rules except by unanimous consent,
could be binding on future Senates. If not,
then why should one Senate be able to bind
future Senates to a rule that such change
can be made only by a two-thirds vote?

Recently, the authority to which I
have been referring has been called the
‘“‘constitutional option,” or the pejo-
rative term, ‘‘nuclear option.” But
while the authority of the majority to
determine Senate procedures has long
been recognized, most often in Senate
history by our colleagues on the other
side of the aisle—incidentally, it was
the senior Senator from West Virginia
who employed this constitutional au-
thority most recently, most effec-
tively, and most frequently.

Senator BYRD employed the constitu-
tional option four times in the late
1970s and 1980s. The context varied but
three common elements were present
each time: First, there was a change in
Senate procedure through a point of
order rather than through a textual
change to Senate rules; second, the
change was achieved through a simple
majority vote; third, the change in pro-
cedure curtailed the options of Sen-
ators, including their ability to mount
different types of filibusters or other-
wise pursue minority rights.

The first time Senator BYRD em-
ployed the constitutional option was in
1977 to eliminate postcloture filibuster
by amendment. Senate rule XXII pro-
vides once cloture is invoked, each
Member is limited to 1 hour of debate,
and it prohibits dilatory and mnon-
germane amendments. But because
Democratic Senators Howard Metzen-
baum of Ohio and James Abourezk of
South Dakota opposed deregulating
natural gas prices, they used existing
Senate procedures to delay passage of a
bill that would have done so after clo-
ture had been invoked. They stalled de-
bate by repeatedly offering amend-
ments without debating them, there-
about delaying the postcloture clock.

If points of order were made against
the amendments, they simply appealed
the ruling of the Chair which was de-
batable, and if there were a motion to
table the appeal then there would have
to be rollcall votes. Neither of these
options would consume any postcloture
time.

After 13 days of filibustering by
amendment, the Senate had suffered
through 121 rollcall votes and endured
34 live quorums with no end in sight.

Under then existing precedent, the
Presiding Officer had to wait for a Sen-
ator to make a point of order before
ruling an amendment out of order. By
creating a precedent, Senator BYRD
changed that procedure. He enlisted
the aid of Vice President Walter Mon-
dale as Presiding Officer and made a
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point of order that the Presiding Offi-
cer now had to take the initiative to
rule amendments out of order that the
Chair deemed dilatory. Vice President
Mondale sustained Senator BYRD’S new
point of order. Senator Abourezk ap-
pealed, but his appeal was tabled by
majority vote. The use of this constitu-
tional option set a new precedent. It al-
lowed the Presiding Officer to rule
amendments out of order to crush
postcloture filibusters.

With this new precedent in hand,
Senator BYRD began calling up amend-
ments, and Vice President Mondale
began ruling them out of order. With
Vice President Mondale’s help, Senator
BYRD disposed of 33 amendments, mak-
ing short work of the Metzenbaum-
Abourezk filibuster.

Years later, Senator BYRD discussed
how he created new precedent to break
this filibuster. This is what Senator
BYRD said years later about what he
did.

I have seen filibusters. I have helped to
break them.

There are a few Senators in this body
who were here when I broke the fili-
buster on the natural gas bill. . . .I
asked Mr. Mondale, the Vice President,
to go please sit in the chair; I wanted
to make some points of order and cre-
ate some new precedents that would
break these filibusters.

And the filibuster was broken—back, neck,
legs, and arms. It went away in 12 hours.

So I know something about filibusters. I
helped to set a great many of the precedents
that are in the books here.

That is Senator BYRD on his effort—
one of his efforts—involving the use of
the constitutional option.

Although Senator BYRD acted within
his rights, his actions were certainly
controversial. His Democrat colleague,
Senator Abourezk, complained that
Senator BYRD had changed the entire
rules of the Senate during the heat of
the debate on a majority vote. And ac-
cording to Senator BYRD’s own history
of the Senate, the book that he wrote
that we all admire so greatly, he and
Vice President Mondale were severely
criticized for the extraordinary actions
taken to break the postcloture filibus-
ters.

Some might argue that in 1977 Sen-
ator BYRD was not subscribing to the
constitutional option. However, the
procedure he employed, making a point
of order, securing a ruling from the
Chair, and tabling the appeal by a sim-
ple majority vote, is the same proce-
dure the current Senate majority may
use. Moreover, 15 months later, Sen-
ator BYRD expressly embraced the Sen-
ate majority’s rulemaking authority.

Back in January of 1979, Majority
Leader Byrd proposed a Senate rule to
greatly reform debate procedure. His
proposed rules change might have been
filibustered, so he reserved the right to
use the constitutional option. Here is
what he said.

I base this resolution on Article I, Section
5 of the Constitution. There is no higher law,
insofar as our government is concerned, than
the Constitution.
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The Senate rules are subordinate to the
Constitution of the United States. The Con-
stitution in Article I, section 5, says that
each House shall determine the rules of its
proceedings. This Congress is not
obliged to be bound by the dead hand of the
past. . . .

Senator BYRD did not come to his
conclusion lightly. In fact, in 1975 he
had argued against the constitutional
option but faced with a filibuster in
1979 he said he had simply changed his
mind. This is what he had to say:

I have not always taken that position but
I take it today in light of recent bitter expe-
rience. . . . So, I say to Senators again that
the time has come to change the rules. I
want to change them in an orderly fashion.
I want a time agreement.

But, barring that, if I have to be forced
into a corner to try for majority vote I will
do it because I am going to do my duty as I
see my duty, whether I win or lose. . . . If we
can only change an abominable rule by ma-
jority vote, that is in the interests of the
Senate and in the interests of the Nation
that the majority must work its will. And it
will work its will.

Senator BYRD did not have to use the
constitutional option in early 1979 be-
cause the Senate relented under the
looming threat and agreed to consider
his proposed rule change through reg-
ular order.

As another example, in 1980, Senator
BYRD created a new precedent that is
the most applicable to the current dis-
pute in the Senate. This use of the con-
stitutional option eliminated the possi-
bility that one could filibuster a mo-
tion to proceed to a nomination. We
are on a nomination now on the Execu-
tive Calendar. The reason it was not
possible to filibuster a motion to pro-
ceed to that nomination, we can thank
Senator BYRD in 1980 when he exercised
the constitutional option to simply get
rid of the ability to filibuster a motion
to proceed to an item on the Executive
Calendar.

Before March of 1980, reaching a nom-
ination required two separate motions,
a nondebatable motion to proceed to
executive session, which could not be
filibustered and which would put the
Senate on its first treaty on the cal-
endar; and a second debatable motion
to proceed to a particular nominee
which could be filibustered.

Senator BYRD changed this precedent
by conflating these two motions, one of
which was debatable, into one non-
debatable motion. Specifically, he
made a motion to go directly into exec-
utive session to consider the first
nominee on the calendar. Senator Jesse
Helms made a point of order that this
was improper under Senate precedent;
a Senator could not use a nondebatable
motion to specify the business he want-
ed to conduct on the Executive Cal-
endar. The Presiding Officer sustained
Senator Helms’s point of order under
Senate rules and precedence.

In a party-line vote, Senator BYRD
overturned the ruling on appeal. And
because of this change in precedent, it
effectively is no longer possible to fili-
buster the motion to proceed to a
nominee.
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So where are we? There are other ex-
amples where our distinguished col-
league used the Senate’s authority to
reform its procedures by a simple ma-
jority vote. We on this side of the aisle
may have to employ the same proce-
dure in order to restore the practice of
affording judicial nominees an up-or-
down vote. We did not cavalierly decide
to use the constitutional option. Like
Senator BYRD in 1979, we arrived at
this point after ‘‘recent bitter experi-
ence,” to quote Senator BYRD, and only
after numerous attempts to resolve
this problem through other means had
failed.

Here is all we have done in recent
times to restore up-or-down vote for
judges: We have offered generous unan-
imous consent requests. We have had
weeks of debate. In fact, we spent 20
days on the current nominee. The ma-
jority leader offered the Frist-Miller
rule compromise. All of these were re-
jected. The Specter protocols, which
would guarantee that mnominations
were not bottled up in committee, was
offered by the majority leader. That
was rejected; Negotiations with the
new leader, Senator REID, hoping to
change the practice from the previous
leadership in the previous Congress,
that was rejected; the Frist Fairness
Rule compromise, all of these were re-
jected.

Now, unfortunately, none of these ef-
forts have, at least as of this moment,
borne any fruit.

Our Democrat colleagues seem intent
on changing the ground rules, as the
New York Times laid it out in 2002.
They want to change the ground rules
as they did in the previous Congress in
how we treat judicial nominations.

We are intent on going back to the
way the Senate operated quite com-
fortably for 214 years. There were occa-
sional filibusters but cloture was filed
and on every occasion where the nomi-
nee enjoyed majority support in the
Senate cloture was invoked. We will
have an opportunity to do that in the
morning with cloture on Priscilla
Owen. Colleagues on both sides of the
aisle who want to diffuse this con-
troversy have a way to do it in the
morning, and that is to do what we did
for 214 years. If there was a controver-
sial nominee, cloture was filed, cloture
was invoked, and that controversial
nominee got an up-or-down vote.

Mr. GRASSLEY. Mr. President, will
the Senator yield for a question?

Mr. McCCONNELL. I am happy to
yield.

Mr. GRASSLEY. One of the things
that the public at large can get con-
fused about is that we are going to
eliminate the use of the filibuster en-
tirely. I have seen some of the ‘527"
commercials advising constituents to
get hold of their Congressman because
minority rights are going to be tram-
pled.

I, obviously, find that ludicrous. I
know this debate is not about changing
anything dealing with legislation. It is
just maintaining the system we have
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had in the Senate on judges for 214
years. I wonder if the Senator would
clear up that we are talking just about
judicial nominees, and not even all ju-
dicial nominees, and nothing to change
the filibuster on legislation.

Mr. MCCONNELL. I say to my friend
from Iowa, if the majority leader does
have to exercise the constitutional op-
tion and ask us to support it, it will be
narrowly crafted to effect only circuit
court appointments and the Supreme
Court, which are, after all, the only
areas where there has been a problem.

I further say to my friend from Iowa,
in the years I have been in the Senate,
the only time anyone has tried to get
rid of the entire filibuster was back in
1995 when such a measure was offered
by the other side of the aisle.

Interestingly enough, the principal
beneficiaries of getting rid of the fili-
buster in January of 1995 would have
been our party because we had just
come back to power in the Senate, yet
not a single Republican, not one, voted
to get rid of the filibuster. Nineteen
Democrats did, two of whom, Senator
KENNEDY and Senator KERRY, are still
in the Senate and now arguing, I guess,
the exact opposite of their vote a mere
10 years ago.

Mr. GRASSLEY. So when we just
came back into the majority, after the
1994 election, there was an effort by
Democrats to eliminate the filibuster?

Mr. MCCONNELL. Entirely.

Mr. GRASSLEY. For everything, in-
cluding legislation.

Mr. MCCONNELL. Right.

Mr. GRASSLEY. We were the new
majority.

Mr. MCCONNELL. Right.

Mr. GRASSLEY. And we would have
benefited very much from that. It
would have given us an opportunity to
get anything done that we could get 51
votes for doing, with no impediment,
and we voted against that?

Mr. McCONNELL. Unanimously. And
interestingly enough, it was the first
vote cast by our now-Senate majority
leader, Senator FRIST, here in the Sen-
ate. The very first vote he cast, along
with the rest of us on this side of the
aisle, was to keep the filibuster.

Mr. GRASSLEY. So I think that
ought to make it clear we are just
talking about the unprecedented use of
the filibuster within the last 2 years.
We are not talking about changing
anything in regard to filibusters on
legislation because we understand that
is where you can work compromises.
You cannot really work compromises
when it comes to an individual—is it
either up or down. But you can change
words, you can change paragraphs, you
can rewrite an entire bill to get to 60,
to get to finality, on any piece of legis-
lation.

Mr. McCONNELL. My friend from
Iowa is entirely correct. The filibuster
would be preserved for all legislative
items, preserved for executive branch
nominations, not for the judiciary. It
would be preserved even for district
court judges, where Senators have his-
torically played a special role in either
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selecting or blocking district judges.
All of that would be preserved. If we
have to exercise the constitutional op-
tion tomorrow, it will be narrowly
crafted to deal only with future Su-
preme Court appointments and circuit
court appointments, which is where we
believe the aberrational behavior has
been occurring in the past and may
occur in the future.

Mr. GRASSLEY. And maintain the
practice of the Senate as it has been
for 214 years prior to 2 years ago.

Mr. McCONNELL. That is precisely
the point. My friend from Iowa is en-
tirely correct.

Mr. GRASSLEY. I thank the
ator.

Mr. HATCH. Will the assistant ma-
jority leader yield for a question?

Mr. MCCONNELL. Yes.

Mr. HATCH. Just to make it clear,
there are two calendars in the Senate.
One is the legislative calendar and the
other is the Executive Calendar; is that
correct?

Mr. MCCONNELL. That is correct.

Mr. HATCH. The legislative calendar
is the main calendar for the Senate,
and it is solely the Senate’s; is that
correct?

Mr. McCCONNELL. That is correct.

Mr. HATCH. But the Executive Cal-
endar involves nominations through
the nomination power granted by the
Constitution to the President of the
United States, and the Senate has the
power to advise and consent on that
nomination power, is that right, to ex-
ercise that power?

Mr. McCONNELL. That is entirely
correct.

Mr. HATCH. What we are talking
about here is strictly the Executive
Calendar, ending the inappropriate fili-
busters on the Executive Calendar and
certainly not ending them on the legis-
lative calendar?

Mr. McCONNELL. My friend from
Utah is entirely correct.

Mr. HATCH. Well, our Democratic
friends argue—just to change the sub-
ject a little bit here—they argue we
have to institute the judicial filibuster
to maintain the principle of checks and
balances as provided in the Constitu-
tion. But unless my recollection of
events is different, this contention does
not fit with the historical record.

Isn’t it the case that the same party
has often been in the White House and
in the majority in the Senate, such as
today, but in the past, while the same
party has controlled the White House
and been a majority in the Senate, nei-
ther party, Democrats or Republicans,
over the years, has filibustered judicial
nominations until this President’s
term?

Mr. MCCONNELL. My friend is en-
tirely correct. The temptation may
have been there. I would say to my
friend from Utah, the temptation may
have been there.

Mr. HATCH. Right.

Mr. McCONNELL. During the 20th
century, the same party controlled the
executive branch and the Senate 70 per-

Sen-
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cent of the time. Seventy percent of
the time, in the 20th century, the same
party had the White House and a ma-
jority in the Senate. So I am sure—by
the way, that aggrieved minority in
the Senate, for most of the time, was
our party, the Republican Party.

Mr. HATCH. You got that right.

Mr. McCONNELL. We are hoping for
a better century in the 21st century.
But it was mostly our party. So there
had to have been temptation, from
time to time, and frustration, on the
part of the minority. Seventy percent
of the time, in the 20th century, they
could have employed this tactic that
was used in the last Congress but did
not.

Senator BYRD led the minority dur-
ing a good portion of the Reagan ad-
ministration. Actually, during all of
the Reagan administration, 6 years in
the minority, 2 years in the majority,
Senator BYRD could have done that at
any point. He did not do it, to his cred-
it. To his credit, he did not yield to the
temptation.

As 1 often say, there are plenty of
things we could do around here, but we
do not do it because it is not good to do
it, even though it is arguably permis-
sible. So when our friends on the other
side of the aisle say the filibuster has
been around since 1806, they are right.
It is just that we did not exercise the
option because we thought it was irre-
sponsible.

Mr. HATCH. Not quite right because
the filibuster rule did not come into ef-
fect until 1917.

Mr. MCCONNELL. No. The ability to
stop the filibuster did not come about
until 1917. The ability to filibuster
came about in 1806.

Mr. HATCH. Well, Senators had the
right to speak, and they could speak.

Mr. MCCONNELL. Absolutely.

Mr. HATCH. So in a sense it was not
even known as a filibuster at that
time. Nevertheless, they had the right
to speak.

To follow up on what you just said,
we heard repeatedly from liberal inter-
est groups that we must maintain the
filibuster to maintain ‘‘checks and bal-
ances.” My understanding of the Con-
stitution’s checks and balances is that
they were designed to enable one
branch of Government to restrain an-
other branch of Government. Are there
really any constitutional checks that
empower a minority within one of
those branches to prevent the other
branch from functioning properly?

Mr. McCONNELL. Well, my friend
from Utah is again entirely correct.
The term ‘‘checks and balances’ has
actually nothing to do with what hap-
pened to circuit court appointments
during the previous Congress. The term
‘“‘checks and balances’ means institu-
tional checks against each other, the
Congress versus the President, the ju-
diciary versus both—the balance of
power among the branches of Govern-
ment. It has nothing whatsoever to do
with the process to which the Senate
has been subjected in the last few
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years. It is simply a term that is inap-
plicable to the dilemma in which we
find ourselves now.

Mr. HATCH. One last point. The 13 il-
lustrations that the Democrats on the
other side have given that they have
said are filibusters, if I recall it cor-
rectly, 12 of those 13 are now sitting on
the Federal bench, as you have said; is
that correct?

Mr. McCCONNELL. I say to my friend
from Utah, as far as I can determine,
for every judge who enjoyed majority
support, upon which there was subse-
quently a filibuster, cloture was in-
voked, and all of those individuals now
enjoy the title ‘‘judge.”

Mr. HATCH. In other words, they are
sitting on benches today?

Mr. McCCONNELL. Because they ulti-
mately got an up-or-down vote. I would
say to my friend from Utah, we will
have an opportunity tomorrow, in the
late morning, to handle the Priscilla
Owen nomination the way our party, at
your suggestion and Senator LOTT’s
suggestion, toward the end of the Clin-
ton years, handled the Berzon and Paez
nominations. They had controversy
about them, just as this nomination
has controversy about it.

How did we deal with controversy?
We invoked cloture. And I remember
you and Senator LOTT saying, to sub-
stantial grief from some, that these
judge candidates had gotten out of
committee, and they were entitled to
an up-or-down vote on the floor. Sen-
ator LOTT joined Senator Daschle and
filed cloture on both of those nomina-
tions, not for the purpose of defeating
them but for the purpose of advancing
them. They both got an up-or-down
vote. They both are now called judge.

Mr. HATCH. So the cloture votes in
those instances were floor management
devices to get to a vote so we could
vote those nominations to the bench?

Mr. MCCONNELL. For the purpose of
advancing the nominations, not defeat-
ing them.

Mr. HATCH. So they were hardly fili-
busters in that sense?

Mr. McCONNELL. They were not.
They were situations which do occur,
from time to time, where a nominee
has some objection. And around here, if
anybody objects, it could conceivably
end up in a cloture vote.

Mr. HATCH. And spend a lot of time
on the Senate floor.

Mr. MCCONNELL. Yes. It does not
mean the nomination is on the way to
nowhere. It could mean the nomination
is on the way to somewhere because
you invoke cloture and then you get an
up-or-down vote. And I remember you,
as chairman of the Judiciary Com-
mittee, advocating that step, even
though we all ended up, many of us,
voting against those nominations once
we got to the up-or-down vote.

Mr. HATCH. Advocating the step
that we should invoke cloture and give
these people a vote up or down?

Mr. MCCONNELL. Precisely.

Mr. HATCH. One last thing. As to the
13, 12 of them are sitting on the bench.
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The 13th that they mentioned was the
Fortas nomination. In that case, there
was the question of whether there was
or was not a filibuster. But let’s give
them the benefit of the doubt and say
there was a filibuster, since there are
those who do say there was, although
the leader of the fight, Senator Griffin,
at the time said they were not filibus-
tering, that they wanted 2 more days of
debate, and they were capable and they
had the votes to win up or down—

Mr. MCcCONNELL. He withdrew,
didn’t he?

Mr. HATCH. He did. But what hap-
pened was there was one cloture vote,
and it was not invoked. But even if you
consider it a filibuster, the fact is, it
was not a leader-led filibuster. It was a
nomination that was filibustered—if it
was a filibuster—almost equally by
Democrats and Republicans.

Mr. McCONNELL. And isn’t it also
true, I ask my friend from Utah, that it
was apparent that Justice Fortas did
not enjoy majority support in the Sen-
ate and would have been defeated?

Mr. HATCH. That is right.

Mr. MCCONNELL. Had he not with-
drawn his nomination.

Mr. HATCH. The important thing
here is it was a bipartisan filibuster
against a nominee by both parties, and
in these particular cases, these are
leader-led partisan filibusters led by
the other party.

Mr. McCONNELL. I thank my col-
league.

Mr. SESSIONS. Mr. President, will
the Senator yield?

Mr. McCONNELL. I am happy to
yield.
Mr. SESSIONS. I hope Senator

HATCH will remain because he has been,
much of the first years of my career in
the Senate, chairman of the Senate Ju-
diciary Committee. I think it is impor-
tant to drive home what you have been
discussing. I think it is so important.

First, I will say to the distinguished
assistant majority leader how much I
appreciate his comprehensive history
of debate in the Senate. I think it is in-
valuable for everyone here. But I re-
member the Berzon and Paez nomina-
tions. Both of those were nominees to
the Ninth Circuit. Judge Paez, a mag-
istrate judge, declared that he was an
activist himself, as I recall, and even
said that if legislation does not act,
judges have a right to act. And the Su-
preme Court had reversed the Ninth
Circuit 28 out of 29 times one year and
consistently reversed them more than
any other circuit in America. And here
we had an ACLU counsel, in Marsha
Berzon, and Paez being nominated.

There was a lot of controversy over
that. We had a big fuss over that. We
had an objection. I voted for 95 percent
of President Clinton’s nominees, but I
did not vote for these two. I remember
we had a conference.

I will ask the assistant majority
leader—we were having House Members
saying: Why don’t you guys filibuster?
People out in the streets were saying:
Don’t let them put these activist
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judges on the bench. We had our col-
leagues saying it. I did not know what
to do. I was new to the Senate. Do you
remember that conference when we had
the majority in the Senate, and Presi-
dent Clinton was of the other party and
we were not in minority like the Demo-
crats are today—we had the majority—
and Senator HATCH explained to us the
history of filibusters, why we never
used them against judges, and urged us
not to filibuster those Clinton nomi-
nees?

Mr. McCCONNELL. I remember it
well. I would say, our colleague from
Utah got a little grief for that from a
number of members on our side of the
aisle who were desperately looking for
some way to sink those nominations.
And he said: Don’t do it. Don’t do it.
You will live to regret it. And thanks
to his good advice, we never took the
Senate to the level—never descended to
the level that the Senate has been in
the previous Congress.

Mr. SESSIONS. Let me ask this, with
the presence of the distinguished
former chairman of the Judiciary Com-
mittee in the Chamber. At that very
moment when it was to the Republican
interests to initiate a filibuster, if we
chose to do so, at that moment, when
he was, on principle, opposing it, the
very Members of the opposite party,
leading Senators on that side—Senator
LEAHY and Senator KENNEDY and Sen-
ator FEINSTEIN and Senator BOXER—
were making speeches saying how bad
the filibuster was and how it should
not be done.

Mr. McCCONNELL. I would say to my
friend that is why we have been
quoting them so much in all of our
speeches on this side of the aisle. You
could just change the names, and they
could have been giving our speeches as
recently as 1998, 1999, and even 2000.

Mr. SESSIONS. I could not agree
more. A half-dozen years ago, the peo-
ple who are leading the filibuster were
the very ones objecting to it. But Sen-
ator HATCH and the Republicans, isn’t
it fair to say, have been consistent?

Mr. McCONNELL. Absolutely. Let’s
just be fair here. I would say to both of
my colleagues, without getting into
the details of any particular nomina-
tion, that I think the Democrats have
arguably a legitimate complaint—it
has a patina of legitimacy—when they
argue that we simply did in committee
what they are doing on the floor.

The PRESIDING OFFICER. The time
controlled by the majority has now ex-
pired.

Mr. McCONNELL. Mr. President, I
ask unanimous consent for an addi-
tional 5 minutes.

Mr. LAUTENBERG.
that.

Mr. McCONNELL. I ask unanimous
consent for 5 more minutes.

Mr. LAUTENBERG. No objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCONNELL. They argue that
we simply did in committee what they
are doing on the floor, and that there is

I didn’t hear
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not a dime’s worth of difference be-
tween holding up a nominee in com-
mittee and holding up a nominee on
the floor. I think there are some dis-
tinctions to be made.

It is not entirely the same thing, but
granting that that might have some le-
gitimacy, the majority leader offered
these Specter protocols with which the
former chairman of the Judiciary Com-
mittee is intimately familiar, which
would have guaranteed some kind of
procedure to extricate those nomina-
tions from committee and bring them
out to the floor and give them an up-
or-down vote. We are in the majority,
and we volunteered to give up the abil-
ity to routinely kill nominations in
committee. Yet they turned that down,
too.

Mr. HATCH. Will the Senator yield
on that point?

Mr. MCCONNELL. I yield for a ques-
tion.

Mr. HATCH. The fact is, there have
always been holdovers at the end of
every administration. There were 54
holdovers at the end of the Bush 1 ad-
ministration, and he was only there 4
years. We didn’t cry and moan and
groan and threaten to blow up the Sen-
ate over that. We recognized it was
part of the process.

I have to say with regard to the hold-
overs that were there at the end of the
Clinton administration, there were
some which they could have gotten
through, but there were like 18 that
were withdrawn. Ten withdrew their
names. Some were not put up again be-
tween the two administrations. There
is no question that I tried to do the
very best I could to give President
Clinton every possible edge.

But this has always been the case. It
isn’t just this time. It happened with
Democrats in control of the Senate and
Republicans in control of the White
House. I think that point needs to be
made. I have heard a lot of moaning
and groaning. I know my colleagues
know I did everything in my power to
accommodate them and help them.

Mr. McCONNELL. I believe that is
entirely correct. The only point I was
seeking to make was if that criticism
had any validity whatsoever—and the
former chairman has pointed out that
it has very little legitimacy—the dis-
tinguished majority leader offered to
make that essentially impossible, and
yet that was rejected as well.

Mr. SESSIONS. Will the Senator
yield for one more question?

Mr. MCCONNELL. Yes.

Mr. SESSIONS. Isn’t it true that
Trent Lott, the Republican majority
leader, sought cloture to give Berzon
and Paez an up-or-down vote, and those
of us who opposed Berzon and Paez, as
the Senator from Kentucky did, voted
for cloture to give them an up-or-down
vote and then voted against them when
they came up for the up-or-down vote?

Mr. MCCONNELL. The Senator is en-
tirely correct. That is the way I voted.
I believe that is the way he voted. That
is the way the Senate ought to operate.
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That is a good model for how we ought
to behave tomorrow. We will have a
cloture vote on Justice Priscilla Owen.
If the Senate wants to operate the way
it used to, we will invoke cloture on
Justice Owen and then give her the up-
or-down vote which she richly deserves.

I yield the floor.

Mr. FRIST. Mr. President, more than
2 years ago, this Senate first took a
cloture vote to end a filibuster on the
nomination of Miguel Estrada for a
seat on the DC Circuit Court of Ap-
peals. Mr. HKEstrada epitomizes the
American dream. An immigrant from
Honduras, who arrived in America
speaking no English, he graduated
from Harvard Law School and became
one of America’s most distinguished
lawyers. Mr. Estrada worked for Solici-
tors General under both President Bill
Clinton and President George W. Bush.
He argued 15 cases before the Supreme
Court. The American Bar Association
gave him its highest recommendation,
and Miguel Estrada’s confirmation by a
bipartisan majority of the full Senate
was assured.

But the confirmation vote never
came. Instead, Mr. Estrada’s nomina-
tion was filibustered. Each time we
sought a consent agreement to limit
debate, the Democratic leadership ob-
jected. We asked over and over for a
simple up or down vote. If you oppose
the nominee, we stressed, then vote
against him, but give him a vote. But
the partisan minority refused. In open
session, they remarked that no amount
of debate time would be sufficient and
that they would not permit the Senate
to vote.

After 13 days of debate, with no end
in sight, I filed a cloture motion. Every
Republican and a handful of Democrats
voted for cloture, bringing us to 55 af-
firmative votes, 5 short of the 60 we
needed. Shortly thereafter, we tried
again. We got the same 55 votes. And
then we tried five more times, never
budging a single vote. It was crystal
clear that the object of the filibuster
was not to illuminate Mr. Estrada’s
record but to deny him an up or down
vote. Debate was not the objective. Ob-
struction was the objective. Finally, to
the shame of the Senate and the harm
of the American people, Mr. Estrada
asked President Bush to withdraw his
nomination.

Before the last Congress, the record
number of cloture votes on a judicial
nomination was two, and no nomina-
tion with clear majority support ever
died by filibuster. The Estrada case re-
wrote that tradition, and for the worse.
On Miguel Estrada, seven cloture votes
were taken, to no avail. He was a nomi-
nee who plainly could have been con-
firmed, but he was denied an up or
down vote. Miguel Estrada’s nomina-
tion died by filibuster.

And Mr. Estrada’s case was just the
beginning. After him, came the nomi-
nation of Priscilla Owen, a Justice on
the Texas Supreme Court. Four cloture
votes did not bring an end to the de-
bate and we again were told on the
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record that no amount of debate would
be enough and a confirmation vote sim-
ply would not be allowed. Thereafter,
eight additional nominees were filibus-
tered and Democrats threatened fili-
busters on six more. Something had
radically changed in the way the Sen-
ate deals with nominations. Two hun-
dred years of Senate custom lay shat-
tered, with grave implications for our
constitutional system of checks and
balances.

As the filibusters began to mush-
room, Democratic Senator Zell Miller
and I introduced a cloture reform reso-
lution. Our proposal would have per-
mitted an end to nominations filibus-
ters after reasonable and substantial
debate. The Rules Committee held a
hearing on our resolution and reported
it with an affirmative recommenda-
tion. But the proposal languished on
the Senate Calendar, facing a certain
filibuster from Senators opposed to
cloture reform. Quite simply, those
who undertook to filibuster these
nominees wanted no impediments put
in their way.

When Congress convened this Janu-
ary, I was urged to move immediately
for a change in Senate procedure so
that these unprecedented filibusters
could not be repeated. But I decided on
a more measured and less
confrontational course. Rather than
move immediately to change proce-
dure, I promoted dialogue at the lead-
ership and committee level to seek a
solution to this problem. Rather than
act on the record of the last Congress,
I hoped that the passage of a clearly
won election and presence of new
Democratic leadership would result in
a sense of fairness being restored.

Sadly, these hopes were not fulfilled.
More filibusters have been promised,
not only against seven nominees Presi-
dent Bush has resubmitted but also
against other nominees not yet sent
up. A renewal of filibusters against per-
sons denied an up or down vote in the
last Congress is a grave problem and
would be reason enough for reform.
Threatening filibusters against new
nominees compounds the wrong and is
further reason for reform.

For many decades, two great Senate
traditions existed side by side. These
were a general respect for the filibuster
and a consensus that nominations
brought to the floor would receive an
up-or-down vote. Filibusters have been
periodically conducted on legislation,
sometimes successfully and sometimes
ended by cloture. However, filibusters
have not impeded the Senate’s advice
and consent role on nominations. In
the exceedingly rare cases they were
attempted, cloture was always invoked
with bipartisan support and the filibus-
ters ceased.

But in the last Congress, judicial fili-
busters became instruments of partisan
politics. Organized and promoted by
the Democratic leadership, these fili-
busters proved resilient to cloture. And
that was the difference between these
filibusters and the handful of judicial
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filibusters conducted in the past. For
example, to close debate on President
Clinton’s nominees, Marsha Berzon and
Richard Paez, the Republican leader,
Senator LOTT, took the initiative to
file for cloture. Because he acted to
conclude the debate, both Berzon and
Paez sit on the bench today.

Due to the current filibusters, two
great Senate traditions that used to
coexist now collide. If matters are left
in this posture, either the power of ad-
vice and consent will yield to the fili-
buster or the filibuster will yield to ad-
vice and consent.

Until these judicial filibusters were
launched, the Senate observed the prin-
ciple that filibusters would not impede
the exercise of constitutional con-
firmation powers and that a majority
of Senators could vote to confirm or re-
ject a nominee brought to the floor.
The unparalleled filibusters undermine
that tradition, denying nominees the
courtesy of an up or down vote. They
represent an effort by a Senate minor-
ity to obstruct the duty of the full Sen-
ate to advise and consent. The current
minority claims it has no choice but to
filibuster, because Republicans control
the White House and Senate. But the
minority’s conclusion defies history.

For 70 of the 100 years of the last cen-
tury, the same party controlled the
Presidency and the Senate, but the mi-
nority party leadership exercised re-
straint and refused to filibuster judi-
cial nominees. The past half century
amply illustrates this point. During
the Kennedy and Johnson administra-
tions, Democrats controlled the Sen-
ate, but the Republican Minority Lead-
ers Everett Dirksen did not filibuster
judicial nominees. While President
Carter was in office, Democrats con-
trolled the Senate, but Republican
Leader Howard Baker did not filibuster
judicial nominees. For President Rea-
gan’s first 6 years, Republicans con-
trolled the Senate, but Democratic
Leader ROBERT BYRD did not filibuster
judicial nominees. In President Clin-
ton’s first 2 years, Democrats had the
Senate but Republican Leader Bob
Dole did not filibuster judicial nomi-
nees. During all those years, all those
Congresses, and all those Presidencies,
nominees brought to the floor got an
up-or-down vote.

BEach of those Senate minorities
could have done what this minority has
done, using the same rationale. But
none of them did. To the great det-
riment of the Senate and to the con-
stitutional principle of checks and bal-
ances, such self-restraint has vanished.

Democrats argue that by curbing ju-
dicial filibusters, we would turn the
Senate into a rubberstamp. But for
more than two centuries, those filibus-
ters did not exist. Shall we conclude
that for 200 years the Senate was a
rubberstamp and only now has awak-
ened to its responsibilities? What of
those minority leaders who did not fili-
buster? Were they also rubberstamps?
Was Dirksen? Was Baker? Was BYRD?
Was Dole? Can the minority be right
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that only through the filibuster may
the Senate’s advice and consent check
be vindicated? This is a novel conclu-
sion and it stains the reputation of the
great Senators that have preceded us.

To make their case against curbs on
judicial filibusters, Democrats try to
reach into history. In so doing, they
cite the 1968 nomination of Abe Fortas
to be Chief Justice of the U.S. Supreme
Court, and Franklin Roosevelt’s court-
packing plan of 1937. But use of these
examples is an overreach and draws
false comparisons.

In 1968, Abe Fortas was serving on
the Supreme Court as an Associate
Justice. Three years earlier, he had
been confirmed by the Senate by voice
vote, following a unanimous affirma-
tive recommendation from the Judici-
ary Committee. Then Chief Justice
Earl Warren announced his retirement,
effective on the appointment of his
successor. President Lyndon Johnson
proposed to elevate Fortas to succeed
Warren.

The noncontroversial nominee of 1965
became the highly controversial nomi-
nee of 1968. Justice Fortas was caught
in a political perfect storm. Some Sen-
ators raised questions of ethics. Others
complained about cronyism. Yet others
were concerned about Warren Court de-
cisions. And still others thought that
with the election looming weeks away,
a new President should fill the Warren
vacancy. But this political perfect
storm was thoroughly bipartisan in na-
ture, and reflected concerns from cer-
tain Republicans as well as numerous
southern and northern Democrats.

Senator Mike Mansfield brought the
Fortas nomination to the Senate floor
late on September 24, 1968. After only 2
full days of debate, Mansfield filed a
cloture motion. Almost a third of the
26 Senators who signed the cloture mo-
tion were Republicans, including the
Republican whip. The vote on cloture
was 45 yeas and 43 nays, well short of
the two-thirds then needed to close de-
bate. Nearly a third of Republicans
supported cloture, including the Re-
publican whip. Nearly a third of Demo-
crats opposed it, including the Demo-
cratic whip. Of the 43 negative votes on
cloture, 24 were Republican and 19 were
Democratic.

Opponents of cloture claimed that de-
bate had been too short in order to de-
velop the full case against the Fortas
nomination. In contrast to the Miguel
Estrada and Priscilla Owen filibusters,
no one claimed that debate would go on
endlessly and that no amount of time
would be sufficient. Indeed, those who
opposed cloture denied there was a fili-
buster at all.

So, Mr. President, the Fortas case is
not analogous to the judicial filibus-
ters we now confront. Support for and
opposition to Fortas was broadly bipar-
tisan, a fact that stands in stark con-
trast to the partisan filibusters that
began in the last Congress as an instru-
ment of party policy. At most, it was
opposition to one man, and was not an
effort to leverage judicial appoint-
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ments through the threat of a fili-
buster-veto. The Fortas opposition
came together in one aberrational mo-
ment. Nothing like it happened in the
previous 180 years and nothing like it
happened for the next 35 years. Abso-
lutely, it did not represent a sustained
effort by a minority party to shatter
Senate confirmation traditions and ex-
ercise a filibuster-veto destructive of
checks and balances. No comparison
can be made between that single aber-
rational moment and the pattern of ju-
dicial filibusters we now confront.

Democrats also contend that if we
move against the judicial filibusters,
we will follow in the footsteps of
Franklin Roosevelt’s attempt to pack
the Supreme Court. But this is a scare
tactic and it, too, is a comparison
without basis.

Frustrated by the Supreme Court’s
ruling unconstitutional several New
Deal measures, President Roosevelt
sought legislation to pack the court by
appointing a new Justice for every sit-
ting Justice over the age of 70. In a
fireside chat, he compared the three
branches of government to a three
horse team pulling a plow. Unless all
three horses pulled in the same direc-
tion, the plow could not move. To syn-
chronize all the horses, Roosevelt pro-
posed to pack the court.

Roosevelt’s effort was a direct as-
sault on the independence of the judici-
ary and plainly undermined the prin-
ciples of separation of powers and
checks and balances. He failed in a
Senate with 76 Members of his own
party. But no good analogy can be
drawn between what he attempted and
our effort to end judicial filibusters.

Unlike Roosevelt, Republicans are
not trying to undermine the separation
of powers. And unlike Roosevelt, Re-
publicans are not trying to destabilize
checks and balances, but to restore
them.

Mr. President, that the judicial fili-
busters undermine a longstanding Sen-
ate tradition is evident. But traditions
are not laudable merely because they
are old. This tradition is important be-
cause it underpins a vital constitu-
tional principle that the President
shall nominate, subject to the advice
and consent of the Senate. When fili-
busters are used to block a vote, the
advice and consent of the Senate is not
possible.

A cloture vote to end a filibuster is
not advice and consent within the Con-
stitution’s meaning. Notwithstanding
the minority’s claim, nominees denied
a confirmation vote due to filibuster
have not been ‘‘rejected.” Instead,
what has been rejected is the constitu-
tional right of all Senators to vote up
or down on the nominees.

To require a cloture threshold of 60
votes for confirmation disturbs checks
and balances between the Executive
and the Senate and creates a strong po-
tential for tyranny by the minority. A
minority may hold hostage the nomi-
nation process, threatening to under-
mine judicial independence by filibus-

May 23, 2005

tering any appointment that does not
meet particular ideological or litmus
tests.

This is not a theoretical problem.
Look what has happened already. As-
serting claims that nominees from the
last Congress were ‘‘rejected,” Demo-
crats have urged President Bush to
withdraw the nominations he has sub-
mitted anew. If he does not, they will
ensure the nominees are denied a con-
firmation vote. It is but a tiny step
from there to claim that any nominee
must first secure minority clearance,
or else be filibustered. And at that
point, the nominating power effec-
tively passes to the Senate minority. If
Senate traditions are not restored, this
audacious and unprecedented assertion
of minority power is coming next, and
Presidents will be subject to it from
now on.

The Constitution provides that a
duly elected Executive shall nominate,
subject to advice and consent by a ma-
jority of the Senate. Implicit in that
structure is that the President and the
Senate shall be politically accountable
to the American people, and that ac-
countability will be a sufficient check
on the decisions made by each of them.
That was the system by which we
Americans addressed nominations for
more than two centuries, until the last
Congress. If we allow recent precedents
to harden and give the minority a fili-
buster-veto in the confirmation proc-
ess, that system and the checks and
balances it serves, will be permanently
destroyed.

Trying to legitimize their judicial
filibusters, Democrats have taken to
the floor to extol the virtue of filibus-
ters generally. And as to legislative
filibusters, I agree with them. But judi-
cial filibusters are not cut from the
same cloth as legislative filibusters
and must not receive similar treat-
ment. So, I concur with the sentiments
Senator Mansfield expressed during the
Fortas debate:

In the past, the Senate has discussed, de-
bated and sometimes agonized, but it has al-
ways voted on the merits. No Senator or
group of Senators has ever usurped that con-
stitutional prerogative. That unbroken tra-
dition, in my opinion, merely reflects on the
part of the Senate the distinction heretofore
recognized between its constitutional re-
sponsibility to confirm or reject a nominee
and its role in the enactment of new and far-
reaching legislative proposals.

Mr. President, history demonstrates
that filibusters have almost exclu-
sively been applied against the Sen-
ate’s own constitutional prerogative to
initiate legislation, and not against
nominations. The Frist-Miller cloture
reform proposal from the last Congress
dealt with nominations only, not legis-
lation and not treaties. We addressed
solely what was broken. Over many
decades, numerous cloture reforms
have been proposed. But ours was the
only one to apply strictly to nomina-
tions. We left legislative filibusters
alone.

Contrary to what Democrats would
have you believe, no Republican seeks
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to end legislative filibusters. The
Democrats are creating a myth. These
are the facts: my first Senate vote was
to defeat a 1995 rules change proposal
to curtail filibusters of every kind. In-
troduced by Democrats, it received 19
votes, all from Democrats. In 1995, we
had a new Republican majority. We
would have been the prime bene-
ficiaries of the rules change, but we
supported minority rights to filibuster
on legislation. Some of the Senators
who most vigorously promote judicial
filibusters and condemn us for trying
to restore Senate traditions, were
among those voting for the 1995
change. And here is the irony: had the
1995 change been adopted, the judicial
filibusters would be impossible.

Some who oppose filibuster reform do
s0 because they fear that curbing judi-
cial filibusters will necessarily lead to
ending the right to filibuster legisla-
tion. But history strongly suggests this
slippery slope argument is groundless.
In 1980, under the leadership of Senator
BYRD and on a partisan vote, Senate
Democrats engineered creation of a
precedent to bar debate on a motion to
proceed to a nomination. Before then,
the potential existed for extended de-
bate on the motion to proceed to a
nomination and again on the nomina-
tion itself. Indeed, debate on the
Fortas nomination occurred on the mo-
tion to proceed. The 1980 precedent ren-
dered such debate impossible.

Simple logic would dictate that a
parallel precedent would be established
next, to bar debate on motions to pro-
ceed to legislation. But that logic was
not followed. The Byrd precedent of
1980 has stood for 25 years and no move
has ever been made to extend it to leg-
islation. Why not? I suggest there are
two reasons. First, the Senate has rec-
ognized substantial distinctions be-
tween procedures applicable to Execu-
tive matters—nominations and trea-
ties—and those applicable to legisla-
tion. Second, within the Senate there
is no discernible political sentiment to
curtail the right to debate a motion to
proceed to legislation.

Given those substantial procedural
distinctions and the absence of such
political sentiment, the spillover from
the 1980 Byrd precedent has been nil.

There is a further reason why I do
not believe curbing judicial filibusters
implicates legislation. For 22 years, be-
tween 1953 and 1975, floor fights over
the cloture rule were a biennial ritual.
Finally, in 1975, the rule was amended
to require 60 votes before cloture could
be invoked. A Dbipartisan consensus
gathered around the new cloture
threshold and, at least as to legisla-
tion, this consensus has held fast. That
is the principal cause why the 1995 ef-
fort by certain Democrats to liberalize
the cloture rule got only 19 votes. In-
deed, both the Republican and Demo-
cratic leadership opposed it.

The 30-year bipartisan consensus on
cloture has unraveled on judges, where
filibusters are new, but it remains in-
tact on legislation, where filibusters
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are traditional. While no one can be
sure what procedural changes a future
majority may propose, this consensus
is so broad and longstanding that pre-
dictions of a move against the legisla-
tive filibuster lack basis.

Finally, Mr. President, I will repeat
what I have said in a series of public
statements both on this floor and to
the press: the Republican majority will
oppose any effort to restrict filibusters
on legislation.

All this, Mr. President, brings us to
the question of how to address the
problem of judicial filibusters. What
might reform look like and how might
the Senate adopt it?

A good place to start is with first
principles. In the case of judicial nomi-
nations, I believe the foundational
principle is that if a majority of Sen-
ators wishes to exercise its right to ad-
vise and consent to a nomination, it
must be able to do so.

To that end, I have offered a Fairness
Rule, which takes account of com-
plaints set forth by both parties. My
proposal addresses the question of
holding nominations in committee, so
that nominations can move to the floor
for a conformation vote. By this step,
the Senate would respond specifically
to concerns Democrats have voiced
about the treatment of Clinton nomi-
nees. So, if a majority of Senators
wishes to advise and consent, com-
mittee inaction would not block it.
Thereafter, a majority can bring a
nomination to the floor. After 100
hours of debate, equally divided, the
Senate can vote up or down on the
nominee. This step responds specifi-
cally to concerns Republicans have had
about filibusters of Bush nominees.

The Fairness Rule is the product of
listening to the often rancorous argu-
ments expressed by Democrats and Re-
publicans. It would reform the con-
firmation process fairly and com-
pletely, and well serve this and future
Senates and this and future Presidents.

The cycle of blame and finger-point-
ing must halt. We must stop nursing
grievances and start addressing prob-
lems. Thus far, the Fairness Rule has
received an unwelcoming response. I
urge the minority to reconsider. I urge
them to join hands with us in dis-
sipating bitter partisanship by consid-
ering this proposal.

For some time, the issue of judicial
filibusters has captured considerable
attention in the Senate. Both parties
have had substantial opportunities to
think about reform, so we can initiate
consideration of it through the com-
mittee process and should be able to
move ahead with alacrity.

But to act on reform by this method,
we must have a unanimous consent
agreement that allows time for debate,
a chance for amendment, and the cer-
tainty of a final vote. An agreement
can provide for robust, principled, and
lengthy discussion. Without an agree-
ment, any reform we bring to the floor
is subject to being filibustered itself.

So, I ask the minority for an agree-
ment to move matters forward. It rep-
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resents an opportunity, much desired
by Senators on both sides of the aisle,
to avoid a confrontation on judges. But
if the answer is obstruction, then we
are faced with having to initiate exer-
cise of the Senate’s constitutional op-
tion—best understood as reliance on
the power the Constitution gives the
Senate to govern its own proceedings.

The Senate is an evolving institu-
tion. Its rules and processes are not a
straitjacket. Over time, adjustments
have occurred in Senate procedure to
reflect changes in Senate behavior.
Tactics no longer limited by self-re-
straint became constrained by rules
and precedents. This Senate, equal to
the first Senate, has the constitutional
right to determine how it wishes to
conduct its business.

Self-governance involves writing
rules or establishing precedents, and
the Constitution fully grants to the
Senate the power to do either.

Democrats contend that if the con-
stitutional option is used to restore
checks and balances, Republicans
would be veering into unchartered
waters. But history is rich with exam-
ples of how Senate rules and precedents
have changed in response to changing
conditions. And quite often, it was the
credible threat or actual use of the
constitutional option that caused these
changes to be made.

The cloture rule itself was created in
1917, under pressure from Montana
Democrat Thomas Walsh. Fed up with
obstruction and with the prospect that
any effort to amend Senate rules would
be filibustered, Walsh proposed exer-
cising the constitutional option. Old
Senate rules would not operate while
the Senate considered new rules, in-
cluding a cloture procedure. Mean-
while, general parliamentary law
would govern—affording the Senate a
way to break the rules change fili-
buster. Faced with that pressure, and
with an appropriate parliamentary tool
at hand, the Senate adopted its first
cloture rule.

As the issue of civil rights gripped
the Senate in the 1950s, a bipartisan
group of Senate liberals, led by New
Mexico Democrat Clinton Anderson,
proposed using the constitutional op-
tion to liberalize a cloture process, be-
cause filibusters had either doomed or
weakened civil rights legislation. An-
derson’s support grew throughout the
decade. By 1959, it was apparent he
might command a majority, which
forced Senator Lyndon Johnson into a
compromise by which the cloture
threshold was relaxed. But for the cred-
ible threat the constitutional option
would be exercised, the rules change
would not have happened.

In 1975, Minnesota Democrat Walter
Mondale and Kansas Republican Jim
Pearson pressed for cloture reform
through the constitutional option. Ma-
jority Leader Mike Mansfield, who ear-
lier in his career had supported this
tactic, offered three separate points of
order against it. Three times, those
points of order were tabled. With a ma-
jority of Senators squarely on record
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supporting the constitutional option,
the Majority Whip, Senator BYRD, of-
fered a successful Ileadership com-
promise to lower the cloture threshold.
But for the constitutional option, the
change would not have happened.

In 1979, Majority Leader BYRD sought
to make a variety of rules reforms,
principally with regard to cloture. In-
troducing a rules change resolution, he
beseeched Republicans for a time
agreement to consider it. But he also
expressly warned that, if an agreement
were not forthcoming, he would use the
constitutional option to change the
rules. Minority Republicans did not
threaten to shut the Senate down. In-
stead, they gave him an agreement,
from which followed a lengthy and
spirited debate. In the end, the cloture
rule was amended—a change that hap-
pened under pressure from the con-
stitutional option.

From this history, one must conclude
that the threat or use of the constitu-
tional option was a critical factor in
the creation and development of the
Senate cloture rule.

The constitutional option is also ex-
ercised every time the Senate creates a
precedent. Four examples will illus-
trate the point. I have spoken already
of Senator BYRD’s 1980 precedent to bar
debate on motions to proceed to nomi-
nations. In 1977, 1979, and 1987 he led a
Senate majority to establish prece-
dents that restricted minority rights
and tactics in use at the time. We do
not have to pass judgment on the pur-
poses or value of any of these moves to
note the following: three of these cases
were decided on a party-line or near
party-line vote. Moreover, every time
Senator BYRD commanded a majority
to make these precedents, minority
rights were limited.

We have been publicly threatened
that if we act to end judicial filibus-
ters, Democrats will fundamentally
shut the Senate down. To follow their
logic, if we expect to get the public’s
business done, we must tolerate upend-
ing Senate traditions and constitu-
tional checks and balances.

I would strongly prefer that matters
not come to that. It would be far better
for the Senate to have a vigorous and
elevated debate about reforming the
entire confirmation process, followed
by a vote. I am ready for that debate
and willing to schedule the floor time
necessary to make it happen.

Mr. President, I introduced the Frist-
Miller cloture reform proposal nearly 2
years ago, on May 9, 2003. The problem
of judicial filibusters had just taken
root. At the time, I said that I was act-
ing with regret but determination. Re-
gret, because no one who loves the Sen-
ate can but regret the need to alter its
procedures, even if to restore old tradi-
tions. Determination, because I was de-
termined that the changes judicial fili-
busters had wrought in the Senate
could not become standard operating
procedure in this Chamber.

Since then, the Senate majority has
exercised self-restraint, hoping for a bi-
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partisan understanding that would
make procedural changes unnecessary.
But if an extended hand is rebuffed, we
cannot take rejection for an answer.

Much is at stake in resolving the
issue of judicial filibusters. Senator
Mansfield spoke to this issue during
the Fortas debate in 1968. His words are
instructive now:

I reiterate we have a constitutional obliga-
tion to consent or not to consent to this
nomination. We may evade that obligation
but we cannot deny it. As for any post, the
question which must be faced is simply: Is
the man qualified for the appointed position?
That is the only question. It cannot be
hedged, hemmed or hawed. There is one ques-
tion: shall we consent to this Presidential
appointment? A Senator or group of Sen-
ators may frustrate the Senate indefinitely
in the exercise of its constitutional obliga-
tion with respect to this question. In so
doing, they presume great personal privilege
at the expense of the responsibilities of the
Senate as a whole, and at the expense of the
constitutional structure of the Federal gov-
ernment.

Mr. President, exercising the con-
stitutional option to restore Senate
traditions would be an act of last re-
sort. It would be undertaken only if
every reasonable step to otherwise re-
solve this impasse is exhausted. At
stake are the twin principles of separa-
tion of powers as well as checks and
balances bedrock foundations for the
Constitution itself. And at stake is our
duty as Senators of advice and consent,
to confirm a President’s nominee or re-
ject her, but at long last to give her a
vote.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. LAUTENBERG. Mr. President,
the debate bounces back and forth, and
we hear the complaints about the
change in the system, one that has
been in existence for some 200 years. It
was formally adopted in the early part
of the 20th century.

I see the fact that the traditions and
rules of the Senate are, frankly, in
deep jeopardy. The current majority
leader is threatening to annihilate over
200 years of tradition in this Senate by
getting rid of our right to extended de-
bate. The Senate that will be here as a
result of this nuclear option will be a
dreary, bitter, far more partisan land-
scape, even though it obviously pre-
vents us from operating with any kind
of consensus. It will only serve to make
politics in Washington much more dif-
ficult.

One has to wonder, what happened to
the claims that were made so fre-
quently, particularly in the election
year 2000, when then-candidate Bush,
now President, talked about being a
uniter, not a divider? It has been con-
stantly referenced. “I want to unite
the American people, not divide them.”

With this abuse of power, the major-
ity is about to further divide our Na-
tion with the precision of a sledge-
hammer.

I want the American people to under-
stand what is going to happen on the
floor of the Senate if things go as
planned. Vice President CHENEY, whom
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we rarely see in this Chamber, is going
to come here for the specific purpose of
breaking existing rules for the oper-
ation of the Senate. He is going to sit
in the Presiding Officer’s chair and do
something that, frankly, I don’t re-
member in my more than 20 years in
the Senate. He could intentionally mis-
state, if what we hear is what we are
going to get, the rules of the Senate.

Think about the irony. Vice Presi-
dent CHENEY gets to help nominate
Federal judges. Then when the Senate
objects to the administration’s choices,
he is going to come over here and
break our rules to let his judges
through. Talk about abuse of power.
The Founding Fathers would shudder
at the thought of this scenario. It runs
counter to the entire philosophy of our
Constitution. Our Constitution created
a system that they thought would
make it impossible for a President to
abuse his powers.

Tomorrow, we are going to see what
amounts to a coup d’etat, a takeover
right here in the Senate. The Senate,
just like society at large, has rules. We
make laws here and we brag about the
fact that this is a country of laws. We
make laws here and expect Americans
to follow them. But now the majority
leader wants the Senate to make it
easier for the Republican Senators to
change the rules when you don’t like
the way the game is going. What kind
of an example does that set for the
country? Some may ask if we don’t fol-
low our own rules, why should the av-
erage American follow the rules that
we make here?

If the majority leader wants to
change the rules, there is a legal way
to do it. A controversial Senate rule
change is supposed to go through the
Rules Committee. Once it reaches the
full Senate for consideration, it needs
67 votes to go into effect. But rather
than follow the rules, Vice President
CHENEY will break the rules from his
position as the Presiding Officer and
change the rules by fiat. In other
words, we will see an attempt to over-
throw the Senate as we know it.

Hopefully, some courageous Senators
will step forward, vote their con-
science, and put a stop to this once and
for all. There are several people who
disagree with their leader on the Re-
publican side, and they have expressed
their unwillingness to go through with
this muscular takeover of the Senate.

It is unbefitting the body. President
Bush and the majority leader want to
get rid of the filibuster because it is
the only thing standing between them
and absolute control of our Govern-
ment and our Nation. They think the
Senate should be a rubberstamp for the
President. That is not what our Found-
ers intended. It is an abuse of power,
and it is wrong, whether a Republican
or a Democrat lives in the White
House.

I say to the American people: Please,
get past the process debate here. Let’s
not forget how important our Federal
judges are. They make decisions about
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what rights we have under our Con-
stitution. They make decisions about
whether our education and environ-
mental laws will be enforced. They
make decisions about whether we con-
tinue to have health care as we know
it. And sometimes, let us not forget,
they may even step in to decide a Pres-
idential election.

The Constitution says the Senate
must advise and consent before a Presi-
dent’s judicial nominations are allowed
to take the bench. It doesn’t say advise
and relent. It doesn’t say consent first
and then advise. As Democratic leader
HARRY REID recently said: George Bush
was elected President, not king.

The Founding Fathers, Washington,
Jefferson, and Madison, did not want a
king. And that is why the Constitution
created the Senate as a check on the
President’s power. With terrible ideas
like Social Security privatization com-
ing from the President these days, the
American people are thankful that we
are here to stop it.

President Bush once famously said:

If this were a dictatorship, it’d be a heck of
a lot easier, just so long as I'm the dictator.

I am hopeful that President Bush was
kidding when he said that. But the
President’s allies don’t seem to be.
They want the Senate to simply ap-
prove every Bush nominee regardless of
the record.

We have confirmed 208 of President
Bush’s nominees. But there are several
we objected to because we believed
they were too extreme. They voiced
their opinions. This was not based on
hearsay. It was based on things they
said. They are too extreme to sit on
the Federal bench.

The Republican side of the aisle calls
this the tyranny of the minority. But
in the Senate, who is the minority and
who is the majority? When you do the
math on the current Senate, you will
find that the majority is actually in
the minority. The minority is the ma-
jority. Here is what I mean: Majority
or minority. Current Senate: Repub-
lican caucus, 55 Senators, they rep-
resent 144,765,000 Americans. The
Democratic caucus has less Senators,
45 as opposed to 55, and they represent
some 148,336,000 Americans. So where is
the minority here?

In this chart each Senator is allotted
one-half of his or her State’s popu-
lation, just to explain how we get
there. What you find is that the minor-
ity in this body, the Democratic cau-
cus, represents 3.5 million more people
than does the majority. That is exactly
why the Founding Fathers wanted to
protect minority rights in the Senate
because a minority of Senators may ac-
tually represent a majority of the peo-
ple.

How do you discard that and say:
Well, we are the majority? You don’t
own the place. It is supposed to be a
consensus government, particularly in
the Senate.

I make one last appeal to the major-
ity leader: Don’t take this destructive
action.
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I want the American people to under-
stand one thing: The big fight here is
because the people who will get these
positions have lifetime tenure. That
means they could be here 20, 30, or 40
years.

I have faith in the courage of my col-
leagues across the aisle. I hope they
are going to put loyalty to their coun-
try ahead of loyalty to a political
party.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Indiana.

Mr. BAYH. Mr. President, I com-
pliment my colleague from New Jersey
for his eloquence and for his insight on
the important role the filibuster has
always played in building consensus in
our society.

It is unfortunate that we are here. It
is unfortunate for this institution. It is
unfortunate for the Members of this
body. It is unfortunate for our country
and for the political process that gov-
erns us all.

Mr. President, let there be no illu-
sions. There will be no winners here.
All will lose. The victors, in their mo-
mentary triumph, will find that vic-
tory is ephemeral. The losers will nur-
ture their resentments until the tables
one day turn, as they inevitably will,
and the recrimination cycle will begin
anew.

This sorry episode proves how di-
vorced from the reality of most Amer-
ica Washington and the elites that too
often govern here have become. At a
time when Americans need action on
health care, the economy, deficit, na-
tional security, and at a time when
challenges form around us that threat-
en to shape the future, we are
obsessing about the rules of the Senate
and a small handful of judges. At times
like this, I feel more like an ambas-
sador to a foreign nation than a rep-
resentative of my home.

This episode feeds the cynicism and
apathy that have plagued the Amer-
ican people for too long. It brings this
institution and the process that has
brought us here into disrepute and low
esteem. No wonder so few of our citi-
zens take the time to exercise even the
most elementary act of citizenship—
the act of going to the polls to vote.

Very briefly, let me say what this is
all about, but let me begin by saying
what it is most definitely not about.
This is not about the precedents and
history of this body. It has been inter-
esting to sit silently and observe col-
leagues on both sides of the aisle make
appeals to precedent and history, and
both do so with equal passion. History
will not provide an answer to this situ-
ation that confronts us. It is not about
whether nominees get an up-or-down
vote. In fact, it is about the threshold
for confirmation that nominees should
be held to, a simple majority or some-
thing more. It is not about whether the
chief executive will have his way the
vast majority of the time. This Presi-
dent has seen 96 percent, or more, of
his nominees confirmed by this Senate,
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which is a high percentage by any
reckoning. This debate is not about
whether or not there are ideological or
partisan tests being applied to nomi-
nees. I would assume that the 200-some
nominees sent to us by this President
are, for the most part, members of his
party, that most share his ideology,
and yet more than 200 have been con-
firmed. There are no litmus tests here.

Mr. President, this is really about
the value we, as a people, place upon
consensus in a diverse society. It is
about the reason that the separation of
powers and the balance of powers were
created by the Founders of this Repub-
lic in the first place. And it is ulti-
mately about whether we recall our
own history and the understanding of
human nature itself, the occasional
passions and excesses and deals of the
moment that lead us to places that
threaten consensus and the very social
fabric of this Republic. It is about the
value we place upon restraint in such
moments.

Is it unreasonable to ask more than a
simple majority be required for con-
firmation to lifetime appointments to
the courts of appeal or the Supreme
Court of the United States, who will
render justice and interpret the most
fundamental, basic framing documents
of this Nation? Should something more
than a bare majority be required for
lifetime appointments to positions of
this importance and magnitude? I be-
lieve it should.

Should we be concerned about a lack
of consensus on such appointees who
will be called upon to rule upon some
of the most profound decisions which
inevitably touch upon the political
process itself? I think my colleague,
Senator LAUTENBERG, mentioned the
decision in Gore v. Bush. And if a siz-
able minority of the American people
come to conclude that individuals who
are rendering these verdicts are unduly
ideological or perhaps unduly partisan
themselves, will this not undermine
the respect for law and the political
process itself and ultimately under-
mine our system of governance that
brought us here? I fear it might. Essen-
tially, aren’t these concerns—respect
for the rule of law, respect for the inde-
pendence of the judiciary, the impor-
tance of building consensus, and the
need in times of crisis to lay aside the
passions of the moment and understand
the importance of restraint on the part
of the majority—aren’t these concerns
more fundamentally important to the
welfare of this Republic than four or
five individuals and the identities of
those who will fill these vacancies? The
answer to that must be, unequivocally,
yes.

There are deeper concerns than even
these, Mr. President. The real concerns
that I have with regard to this debate
have to do with the coarsening of
America’s politics. In the 6% years 1
have been honored to serve in this
body, there have been just two mo-
ments of true unity, when partisanship
and rancor and acrimony were placed
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aside. First was in the immediate
aftermath of the first impeachment of
a President since 1868 and the feeling
that perhaps we had gone too far. The
second was in the immediate aftermath
of 9/11, when our country had literally
been attacked and there was a palpable
understanding that we were first not
Republicans or Democrats, but first
and foremost Americans. It is time for
us to recapture that spirit once again.

Today, all too often, we live in a time
of constant campaigns and politicking,
an atmosphere of win at any cost, an
aura of ideological extremism, which
makes principled compromise a vice,
not a virtue. Today, all too often, it is
the political equivalent of social Dar-
winism, the survival of the fittest, a
world in which the strong do as they
will and the weak suffer what they
must. America deserves better than
that.

I would like to say to you, Mr. Presi-
dent, and to all my colleagues, that
you, too, have suffered at our hands.
Occasionally, we have gone too far. Oc-
casionally, we have behaved in ways
that are injudicious. I think particu-
larly about the President’s own broth-
er, who was brought to the brink of
personal bankruptcy because he was
pursued in an investigation by the Con-
gress, not because he had plundered his
savings and loan, but because he hap-
pened to be the President’s brother.
Each of us is to blame, Mr. President.
More importantly, each of us has a re-
sponsibility for taking us to the better
place that the American people have a
right to deserve.

There is a need for unity in this land
once again. We need to remember the
words of a great civil rights leader who
once said: We may have come to these
shores on different ships, but we are all
in the same boat now.

We need to remember the truth that
too many in public life don’t want us
to understand; that, in fact, we have
more in common than we do that di-
vides us. We are children of the same
God, citizens of the same Nation, one
country indivisible, with a common
heritage forged in a common bond and
a common destiny. It is about time we
started behaving that way. We need to
remember the words of Robert Ken-
nedy, who was in my home State the
day Martin Luther King was assas-
sinated. Indianapolis was the only
major city that escaped the violence of
that day, most attributed by Kennedy’s
presence in our city. He went into Indi-
anapolis in front of an audience that
was mostly minority citizens. He went
up on a truck bed and said: I am afraid
I have some bad news. Martin Luther
King was Kkilled today. A gasp went up
from the audience. He said: For those
of you who are tempted to lash out in
anger and violence, I can only say that
I too had a relative who was killed. He
too was Kkilled by a white man. Ken-
nedy went on to say that what America
needs today in these desperate times is
not more hatred, or more anger, or
more divisiveness; what America needs
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today is more unity, more compassion,
and more love for one another.

That was true in 1968; it is true
today. The time has come for the sons
and daughters of Lincoln and the heirs
of Jefferson and Jackson to no longer
wage war upon each other, but instead
to take up again our struggles against
the ancient enemies of man—igno-
rance, poverty, and disease. That is
what has brought us here. That is why
we serve.

Mr. President, we need to rediscover
the deeper sense of patriotism that has
always made this Nation such a great
place, not as Democrats or Independ-
ents, not as residents of the South, or
the East, or the West, not as liberals or
conservatives, or those who have no
ideological compass, but as one Nation,
understanding the threats that face us,
determined to lead our country forward
to better times.

So I will cast my vote against chang-
ing the rules of this Senate for all of
the reasons I have mentioned in my
brief remarks and those that have been
mentioned by speakers before me. But
more than that, I will cast my vote in
the profound belief that this is a rare
opportunity to put the acrimony aside,
put us on a better path toward more
reconciliation, more understanding and
cooperation for the greater good. And
if in so doing, I and those of similar
mind can drain even a single drop of
blood or venom from the blood that has
coarsed through the body of this politic
for too long, we will have done our
duty to this Senate and to the Republic
that sent us here, and that is reward
enough for me.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island is recognized.

Mr. REED. Mr. President, first, I
commend my colleague for his wise
words. I thank Senator BAYH. This
morning I had the occasion to meet
with members of the press and the pub-
lic at the Old State House in Provi-
dence, RI, the seat of Rhode Island
Government for many years in the
early days of this country. In fact, in
1790, George Washington and Thomas
Jefferson enjoyed a banquet in that
building to celebrate the Constitution
of the United States—that careful bal-
ancing of majority power and minority
rights.

Unfortunately, these days in Wash-
ington, we are on the verge of upset-
ting that balance, of using majority
power to undermine minority rights. In
doing so, we are stilling the voices of
millions of Americans—the millions of
Americans that we represent—and not
just geographically represent—the
poor, the disabled, those who fight vig-
orously for environmental quality—all
of those individuals will see their
voices diminished and perhaps extin-
guished if we choose this nuclear op-
tion.

The Senate was created to protect
the minority. It was also clearly envi-
sioned to serve as a check on Presi-
dential power, particularly on the
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power to appoint judges. Indeed, it was
in the very last days of the Constitu-
tional Convention in 1787 that the
Founding Fathers decided to move the
power to appoint Federal judges from
the control exclusively of the Senate to
that of a process of a Presidential
nominee with the advice and consent of
the Senate.

Indeed, in those last days, there was
a shift of power, but not a surrender of
power. This Senate still has an extraor-
dinary responsibility to review, to
carefully scrutinize the records of
those individuals who would serve for a
lifetime on our Federal courts.

It is very important that the Amer-
ican people, when they come before the
bar of Federal justice, stand before a
judge of the United States, feel and
know that that individual has passed a
very high test, that that individual is
not a Republican judge or a Demo-
cratic judge, not an ideologue of the
right or left, but they received broad-
based support in the Senate, and they
stand not for party, but for law and the
United States of America.

We are in danger of upsetting that
balance, of putting on the court people
who are committed to an ideological
plan. We are seeing people who are
being presented to us who will, I think,
undermine that sense of confidence
that the American people must have in
the judges they face in the courts of
this land.

Indeed, it is also ironic that today as
we discuss this issue of eviscerating
minority rights in the United States
Senate, we hear our leaders talk about
the necessity—the absolute necessity—
of protecting the minority in Iraq. If
you listen to the President, Secretary
of State Rice, and others, they talk
about how essential it is to ensure that
there are real procedural protections
for the Sunni minority in Iraq. In fact,
what they are trying to do in Iraq they
are trying to undo in America by strip-
ping away those procedural protections
that give the minority a real voice in
our Government.

In a recent National Review article
by John Cullinan, a former senior pol-
icy adviser to the TU.S. Catholic
Bishops, he said it very well. He posed
a question in this way:

Will Iraq’s overwhelming Shiite majority
accept structural restraints in the form of
guaranteed protections for others? Or does
the majority see its demographic predomi-
nance as a mandate to exercise a monopoly
of political power?

This, in a very telling phrase, sums it
up:

Does a 60-percent majority translate into
100 percent of the political pie?

The question we will answer today,
tomorrow, and this week: Does the 55-
vote majority in the Senate translate
to 100 percent of the political pie when
it comes to naming Federal judges?
Just as it is wrong in Iraq, I believe it
is wrong here because without minor-
ity protections, without the ability of
the minority to exercise their rights,
to raise their voice, this process is
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doomed to a very difficult and, I think,
disastrous end.

We have today measures before us
that threaten the filibuster, and I be-
lieve this is not the end of the story if
this nuclear option prevails because I
think the pressure by the interest
groups that are pushing this issue—the
far right who are demanding that this
nuclear option be exercised—will not
be satisfied by simply naming judges
because that is just part of what we do.
They will see in the days ahead, if this
nuclear option succeeds, opportunities
to strike out our ability to stop legisla-
tive proposals, to stop other Executive
nominees. They will be unsatisfied and
unhappy that in the course of debate
and deliberation here, we are not will-
ing to accept their most extreme views
about social policy, about economic
policy, about the world at large. The
pressure that is building today will be
brought to bear on other matters.

So this is a very decisive moment
and a very decisive step. I hope we can
avoid stepping over it into the abyss. I
hope we can maintain the protections
that have persisted in this Chamber in
one form or another for 214 years. The
rules give Senators many opportunities
to express themselves. It is not just the
cloture vote. There are procedures to
call committee hearings, to call up
nominees that have been appointed,
that also give Senators an opportunity
to express themselves.

I need not remind many people here
that at least 60 of President Clinton’s
judicial nominees never received an up-
or-down vote, and it is ironic, to say
the least, that many who participated
in that process now claim a constitu-
tional right for an up-or-down vote on
a Federal nominee to the bench.

In fact, according to the Congres-
sional Research Service, since 1945, ap-
proximately 18 percent of judicial
nominees have not received a final
vote. By that measure, President Bush
has done remarkably well by his nomi-
nees—218 nominees, 208 confirmations,
a remarkable record, which shows not
obstruction but cooperation; which
shows that this Senate, acting to-
gether, with at least 60 votes, but still
exercising its responsibility to care-
fully screen judges has made decisions
that by a vast majority favor the
President’s nominees. That is not a
record of obstruction, that is a record
of responsibility.

Again, at the heart of this is not sim-
ply the interplay of Senators and poli-
tics. At the end of the day, we have to
be able to demonstrate to the Amer-
ican public that if they stand before a
Federal judge, they will be judged on
the law; they will be judged by men
and women with judicial temperament,
who understand not only the law and
precedent, but understand they have
been given a responsibility to do jus-
tice, to demonstrate fairness.

If we adopt this new procedure and
are able to ram through politically,
ideologically motivated judges, that
confidence in the fairness of federal
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judges might be fatally shaken and
that would do damage to this country
of immense magnitude.

The procedure that is being proposed
is not a straightforward attempt to
change the rules of the Senate because
that also requires a supermajority. No,
this is a parliamentary ploy, an end
run around the rules of the Senate, a
circumvention, and a circumvention
that will do violence to the process
here and, again, I think create a ter-
rible example for the American public.

We have difficult choices before us.
There are those who suggest that it is
somehow unconstitutional not to pro-
vide an up-or-down vote. Where were
they when the 60 judges nominated by
President Clinton were denied an up-
or-down vote? No, the rules of the Sen-
ate prevailed at that time, as they
should prevail at this time because the
Constitution clearly states that each
House may determine the rules of its
proceedings. And we have done that in
a myriad of ways and will continue to
do that. The right to unlimited debate
in this Senate is one of the rights that
has been protected by rules that have
been in force for many years.

We are involved in a debate that has
huge consequences for the country and
for the Senate. I believe this institu-
tion must remain a place where even
an individual Senator can stand up and
speak in such a way and at such length
that he not only arouses the conscience
of the country, but, indeed, he or she
may be able to deflect the country
away from a dangerous path.

In the 1930s, President Roosevelt also
had problems with the court system, he
thought. He decided he would pack the
courts. He would propose the expansion
of the U.S. Supreme Court. Even
though it was supported by the major-
ity leader at that time, it was brought
to this floor, and a small band of Sen-
ators stood up and spoke and convinced
the public of the wrongness of that
path and saved this country and saved
President Roosevelt from a grave mis-
take.

Today, once again, we are debating
the future of our judicial system, and I
believe without the filibuster, we will
make grave mistakes about who goes
on our courts and what will be the
makeup of those courts.

It might be that I have a particular
fondness for the ability to represent
those who are not numerous. I come
from the smallest State, geographi-
cally, in the country, Rhode Island. We
have two Senators, and we have two
Members of the U.S. House of Rep-
resentatives. But myself and my col-
league, Senator CHAFEE, can stand up
and speak and have the force of any of
the larger States in this country. That
is an essential part of our Federal sys-
tem, an essential part of the Constitu-
tion that provided this wise balance be-
tween majority power and minority
rights.

We are in danger of seeing that
power—I believe arrogantly displayed—
potentially undercutting the rights of
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one Senator or two Senators or eight
Senators to stand up, to speak truth to
power, to challenge the views, to awak-
en the conscience of the country, to
prevent the accumulation of so much
power that we slowly and perhaps im-
perceptibly slide to a position where
there is no effective challenge, and
that would do great harm to this con-
stitutional balance.

Mr. President, this is a serious de-
bate—a very serious debate. It is one in
which I hope cooler heads prevail. It is
one in which I hope we all step back
and recognize that what we do will af-
fect this institution and this country
for a long time. I hope that we will re-
frain from invoking this nuclear op-
tion, that we recognize the traditions
of the Senate not out of nostalgia but
because they have served us well, and
will continue to serve us well. They
will ensure that we can speak not just
as an exercise in rhetoric, but to have
real effect in this body, the greatest de-
liberative assembly the world has ever
known.

Mr. President, with that, I yield the
floor to my colleague from Michigan.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, President
Harry Truman once said that the only
thing new in the world is the history
that you do not know. And so it is
today with those who think this effort
to amend the rules by breaking them,
the nuclear option, is something new
under the Sun.

This is not the first time that it has
been tried. Sadly, there have been a
few other efforts to amend the rules by
fiat, but, and this is the crucial point,
the Senate has never done it.

Whenever an effort was made to
change the rule by fiat, it has been re-
jected by this body. There are proce-
dures for amending the Senate’s rules,
and the Senate has always insisted
that they be followed. In previous
cases, the majority of Senators has
stood up for that principle, often over
the wishes of their own party’s leader.
It is my hope there will be a majority
of such Senators tomorrow.

I entered some of that history in the
CONGRESSIONAL RECORD last week, and
I will not repeat it all now. One inci-
dent stands out and bears repeating,
and after doing so, I will add a second
chapter to that incident.

In 1949, Vice President Alben Barkley
ruled that cloture applied to a motion
to proceed to consideration of a bill. In
other words, that rule XXII, which al-
lows for the cutoff of debate, applied to
a motion to proceed to consideration of
a bill. The ruling was contrary to Sen-
ate precedent and against the advice of
the Senate Parliamentarian and was
made despite the fact that rule XXII,
as it then existed, clearly provided
only that the pending matter was sub-
ject to cloture.

The Senate rejected Vice President
Barkley’s ruling by a vote of 46 to 41.
Significantly, 23 Democratic Senators,
nearly half of the Democrats voting,
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opposed the ruling by the Vice Presi-
dent of their own party. Later, the
Senate, using the process provided by
Senate rules, by a vote of 63 to 23,
adopted a change in rule XXII to in-
clude a motion to proceed.

After that rule change, changed ac-
cording to the procedures for amending
rules, a supermajority could end a de-
bate on the motion to proceed to a bill,
for instance, as well as ending debate
on the bill itself.

Last week, I quoted the words of one
of the giants of Senate history, Sen-
ator Arthur Vandenberg of Michigan
about that debate. This is what Sen-
ator Vandenberg said:

I continue to believe that the rules of the
Senate are as important to equity and order
in the Senate as is the Constitution to the
life of the Republic, and that those rules
should never be changed except by the Sen-
ate itself, in the direct fashion prescribed by
the rules themselves.

Senator Vandenberg continued:

One of the immutable truths in Washing-
ton’s Farewell Address, which cannot be al-
tered even by changing events in a changing
world, is the following sentence: ‘“The Con-
stitution which at any time exists, until
changed by an explicit and authentic act of
the whole people, is sacredly obligatory upon
all.”

[TThe father of his country said to us,
by analogy, ‘‘the rules of the Senate
which at any time exist until changed
by an explicit and authentic act of the
whole Senate are sacredly obligatory
upon all.”

Senator Vandenberg continued:

When a substantive change is made in the
rules by sustaining a ruling by the Presiding
Officer of the Senate—and that is what I con-
tend is being undertaken here—it does not
mean that the rules are permanently
changed. It simply means, that regardless of
precedent or traditional practice, the rules,
hereafter, mean whatever the Presiding Offi-
cer of the Senate, plus a simple majority of
Senators voting at the time, want the rules
to mean. We fit the rules to the occasion, in-
stead of fitting the occasion to the rules.
Therefore, in the final analysis, under such
circumstances, there are no rules except the
transient, unregulated wishes of a majority
of whatever quorum is temporarily in con-
trol of the Senate.

And Senator Vandenberg added:

That, Mr. President, is not my idea of the
greatest deliberative body in the world. . . .
No matter how important [the pending
issue’s] immediate incidence may seem
today, the integrity of the Senate’s rules is
our paramount concern, today, tomorrow,
and so long as this great institution lives.

Senator Vandenberg continued:

This is a solemn decision—reaching far be-
yond the immediate consequence—and it in-
volves just one consideration. What do the
present Senate rules mean; and for the sake
of law and order, shall they be protected in
that meaning until changed by the Senate
itself in the fashion required by the rules?

Senator Vandenberg eloquently sum-
marized what is at the root of the nu-
clear option:

. . . [T]he rules of the Senate as they exist
at any given time and as they are clinched
by precedents should not be changed sub-
stantively by the interpretive action of the
Senate’s Presiding Officer, even with the
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transient sanction of an equally transient
Senate majority. The rules can be safely
changed only by the direct and conscious ac-
tion of the Senate itself, acting in the fash-
ion prescribed by the rules. Otherwise, no
rule in the Senate is worth the paper that it
is written on, and this so-called ‘‘greatest de-
liberative body in the world” is at the mercy
of every change in parliamentary authority.

Mr. President, tonight, I do more
than underscore the foresightful words
of Senator Vandenberg, which are all
the more significant because, as he
made clear, he agreed that the Senate’s
cloture rule needed to be changed in
the fashion proposed but not by using
the illegitimate process proposed of
amending our rules by fiat of a Pre-
siding Officer.

There was even more to it—and it is
again directly relevant to the pro-
ceeding that is pending. The year was
1948, 1 year before the Barkley ruling
which I just described. Senator Van-
denberg was President pro tempore of
the Senate and was presented with a
motion to end debate on a motion to
proceed to consideration of an antipoll
tax bill.

Senator Vandenberg ruled, as Pre-
siding Officer, that the then-language
of rule XXII, providing a procedure for
terminating debate for ‘‘measures be-
fore the Senate’ did not apply to cut-
ting off debate on the motion to pro-
ceed to a measure, even though he
thought that it should on the merits.
So he ruled against what he believed in
on the merits because of his deep belief
in the integrity of the rules of the Sen-
ate. And in making that ruling, again
while serving as the Presiding Officer,
this is what Senator Vandenberg said.

The President pro tempore [that’s him]
finds it necessary . . . before announcing his
decision, to state again that he is not pass-
ing on the merits of the poll-tax issue nor is
he passing on the desirability of a much
stronger cloture rule in determining this
point of order. The President pro tempore is
not entitled to consult his own predilections
or his own convictions in the use of this au-
thority. He must act in his capacity as an of-
ficer of the Senate, under oath to enforce its
rules as he finds them to exist, whether he
likes them or not. Of all the precedents nec-
essary to preserve, this is the most impor-
tant of them all. Otherwise, the preservation
of any minority rights for any minority at
any time would become impossible.

Senator Vandenberg continued:

The President pro tempore is a sworn
agent of the law as he finds the law to be.
Only the Senate has the right to change the
law. The President pro tempore feels that he
is entitled particularly to underscore this
axiom in the present instance because the
present circumstances themselves bring it to
such bold and sharp relief.

He further stated, again referring to
himself:

In his capacity as a Senator, the President
pro tempore favors the passage of this anti-
poll-tax measure. He has similarly voted on
numerous previous occasions. In his capacity
as President pro tempore believes that the
rules of the Senate should permit cloture
upon the pending motion to take up the anti-
poll-tax measure, but in his capacity as
President pro tempore, the senior Senator
from Michigan is bound to recognize what he
believes to be the clear mandate of the Sen-
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ate rules and the Senate precedents; namely
that no such authority presently exists.

So, again, Senator Vandenberg says
that he believes the rules of the Senate
should be changed to permit cloture on
the pending motion to take up the
antipoll-tax measure, but he is bound
to recognize those rules. He cannot
rule against what the rules clearly pro-
vide.

Senator Vandenberg then went on to
say:

If the Senate wishes to cure this impotence
it has the authority, the power, and the
means to do so. The President pro tempore of
the Senate does not have the authority, the
power, or the means to do so except as he ar-
bitrarily takes the law into his own hands.
This he declines to do in violation of his
oath. If he did so, he would feel that the
what might be deemed temporary advantage
by some could become a precedent which ul-

timately, in subsequent practice, would
rightly be condemned by all.
I want to emphasize Senator

Vandenberg’s point for our colleagues.
In the view of that great Senator, it
would have been a violation of his oath
of office to change the Senate rules by
fiat; to rule, as Presiding Officer, con-
trary to the words of the Senate rules,
even though he personally agreed with
the proposition that the rule needed to
be changed. Senator Vandenberg’s rul-
ing was a doubly difficult one because
it left the Senate with no means of cut-
ting off debate on the motion to pro-
ceed to a measure. The Senate then
voted to change the rule a year or so
later, with Senator Vandenberg’s sup-
port, to allow for cutting off debate on
the motion to proceed.

Senator Vandenberg’s words and his
example are highly relevant to us
today. The majority leader’s tactic to
have the Presiding Officer by decree,
by fiat amend our rules by exercising
the so-called nuclear option is wrong.
It has always been wrong. And the Sen-
ate has rejected it in the past.

I want to simply read that one last
line of Senator Vandenberg one more
time:

In his capacity as a Senator, the President
pro tempore [Senator Vandenberg] favors the
passage of the anti-poll-tax measure [before
him].

He has voted for it on similar occa-
sions, he said.

In his capacity as President pro tempore
[he] believes the rules of the Senate should
permit cloture on the pending motion to
take up the . . . measure. But . . .

and this is the ‘“‘but’” which everybody
in this Chamber should think about—

in his capacity as President pro tempore the
senior Senator from Michigan is bound to
recognize what he believes to be the clear
mandate of the Senate rules and the Senate
precedents; namely that no such authority
presently exists.

For him to rule as President pro tem-
pore against the clear meaning of rule
XXII and our rules would be to take
the law, the rules, into his own hands.
Senator Vandenberg was not about to
do that.
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Rule XXIT is clear. It takes 60 votes
to end debate on any measure, motion,
or other matter pending before the
Senate. It does not make an exception
for nomination of judges. The nuclear
option is not an interpretation of rule
XXII. It runs head long into the words
of rule XXII and our rules. We in this
body are the custodians of a great leg-
acy. The unique Senate legacy can be
lost if we start down the road of
amending our rules by fiat of a Pre-
siding Officer. We are going to be
judged by future generations for what
we do here this week. Arthur Vanden-
berg has been judged by history as
well. If you want to know what the ver-
dict of history is relative to Arthur
Vandenberg, look up when we leave
this Chamber at Arthur Vandenberg’s
portrait in the Senate reception room
alongside of just six other giants for
more than 215 years of Senate history.

As the present-day custodians of the
great Senate tradition, we should up-
hold that tradition by rejecting an at-
tempt to change the rules by arbitrary
decree of the Presiding Officer instead
of by the process in our rules for
changing our rules. We must reject
that attempt to rule by fiat instead of
by duly adopted rules of the Senate. In
that way, we will pass on to those who
follow us a Senate that is enhanced,
not diminished, by what we do here
this week.

Mr. ALEXANDER. Mr. President, I
would like to take a moment to remind
my colleagues across the aisle just
what the Constitution has to say about
the confirmation of judges.

In a recent speech on the filibuster of
President Bush’s judicial nominees, I
cited the actions of Senator BYRD when
he was majority leader in 1979 as jus-
tification for the proposed constitu-
tional option. However, the historical
precedent for the actions the Minority
is forcing the majority to take goes
much further back than even the ten-
ure of the Senator from West Virginia.

The Senate has the power to confirm
or deny the President’s judicial nomi-
nees because the Constitution explic-
itly grants us that power. Article II,
section 2 reads:

He [the president] shall nominate, and, by
and with the advice and consent of the Sen-
ate, shall appoint ambassadors, other public
ministers and consuls, judges of the Supreme
Court, and all other officers of the United
States, whose appointments are not herein
otherwise provided for, which shall be estab-
lished by law.

The President gets to nominate a
judge, but only with the consent of the
Senate is that judge actually appointed
to serve.

The Constitution is not totally clear
on the surface as to what should con-
stitute ‘‘advice and consent’” by the
Senate. But, fortunately, our Founding
Fathers provided us with not just a
Constitution but with a whole raft of
writings that help us understand just
what they were thinking when they
drafted it. Those records confirm, I be-
lieve, that they were not concerned
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with a clash between political parties
when they wrote the Constitution, but
with the balance of power between the
executive, legislative, and judicial
branches.

The history of the ‘‘advice and con-
sent’” clause suggests that the Found-
ers were uncomfortable with either
branch completely controlling the
nomination of judges. As a result, they
found a compromise that sought to pre-
vent either the executive or the legis-
lative branch from dominating the
nomination process.

In the Constitutional Convention of
1787, there was lengthy discussion
about who should appoint judges to the
bench—the executive or the legislative
branch.

After extensive debate, the delegates
to the Constitutional Convention re-
jected the possibility that the power to
elect judges would reside exclusively
with one body or another. On June 5,
1787, the Records of the Federal Con-
vention record James Madison’s
thoughts on the issue:

Mr. Madison disliked the election of the
Judges by the Legislature or any numerous
body. Besides the danger of intrigue and par-
tiality, many of the members were not
judges of the requisite qualifications. . . . On
the other hand he was not satisfied with re-
ferring the appointment to the Executive.

Madison and others were concerned
that vesting the sole power of appoint-
ment in the executive would lead to
bias and favoritism.

In the end, the Framers of the Con-
stitution arrived at the language I just
read. Should there be any doubt as to
what was intended, Alexander Ham-
ilton and others provided us with the
Federalist papers. In Federalist 76,
Hamilton discusses the nominations
clause:

. . . his [referring to the president] nomi-
nation may be overruled: this it certainly
may, yet it can only be to make a place for
another nomination by himself. The person
ultimately selected must be the object of his
preference. . . .

Let me emphasize that—Hamilton
says the person elected is ultimately
the object of the president’s preference.
That suggests to me that it is not up to
the Senate to demand that nominees be
withdrawn and that others be nomi-
nated in accordance with the leader-
ship in the Senate or the home State
senators of the nominee. It sounds to
me like the Framers intended for the
president to choose and then the Sen-
ate to either reject or accept the nomi-
nee.

However, I would argue that we don’t
even need to look to Hamilton to de-
cide that the eventual appointee should
be the object of the president’s pref-
erence. Look where the power to nomi-
nate and appoint is placed in the Con-
stitution—in article II, which sets out
the powers of the President—not Con-
gress.

In Federalist 76, Hamilton goes on to
describe the role of the Senate:

To what purpose then require the coopera-
tion of the Senate? I answer, that the neces-
sity of their concurrence would have a pow-
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erful, though, in general, a silent operation.
It would be an excellent check upon a spirit
of favoritism in the President, and would
tend greatly to prevent the appointment of
unfit characters from State prejudice, from
family connection, from personal attach-
ment, or from a view to popularity.

Nowhere in that description of the
Senate’s role does it suggest that the
Senate is supposed to reject nomina-
tions based on judges’ views of the
issues. It suggests that we are here to
prevent the president from appointing
only nominees from Texas, from ap-
pointing only friends or campaign con-
tributors, or from otherwise abusing
this power. It does not suggest that we
should go through a lengthy process of
trying to anticipate how a particular
judge would rule on all future cases
that may come before him or her.

In fact, given that it was the intent
of the Founders to create an appoint-
ments process that would allow for the
appointment of judges who could serve
as a check on the other two branches,
I think they would be appalled to think
that the Senate might be prepared to
block any judges that will not rule on
abortion or gay marriage or the re-
insertion of a feeding tube in the way
the Senate happens to favor at any one
time. That sounds to me like anything
but an independent judiciary branch.
What’s next? Will senators ask judges
how they will rule on pending bills and
support only those judges who will up-
hold the laws passed by this body?

The role of the Senate having been
established, I also want to address the
mechanism by which we confirm these
judges.

The issue before us centers around
whether the Constitution requires a
simple majority or a supermajority to
confirm judicial nominations. Once
again, an analysis of the history sug-
gests that it was the intention of the
Framers to provide for only a simple
majority of the Senate to confirm
nominees.

Look at the language of all of article
II, section 2. In the clause immediately
before the nominations clause, the
Constitution specifically calls for two-
thirds of the Senate to concur. In the
nominations clause, there is no such
provision.

I don’t believe that this is an inad-
vertent omission. During the drafting
of the Constitution, Roger Sherman of
Connecticut argued at great length for
the insertion of a comma instead of a
semicolon at one point to make a sec-
tion on Congressional powers crystal
clear. I find it hard to believe that in
the meantime the Framers deliberately
left this section vague.

In fact, the debate around this sec-
tion of the bill suggests that there was
a specific discussion about how many
Senate votes would be required to con-
firm judges. On July 18, 1787, James
Madison proposed a plan that would
allow judges to be confirmed with only
one-third of the Senate. The record of
the debate states that Madison felt
that such a requirement would ‘‘unite
the advantage of responsibility in the
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Executive with the security afforded in
the second branch against any incau-
tious or corrupt nomination by the Ex-
ecutive.”

So that sounds to me like the Fram-
ers viewed the role of the Senate in
such a way as to consider the possi-
bility that even less than a majority
could be required to confirm a judge—
because the Senate was there as back-
stop to prevent the appointment of po-
litical cronies and unfit characters.
That is a far cry from the role my col-
leagues across the aisle would like for
us to play today—that of co-equal to
the president in the process and capa-
ble of demanding nominees that would
rule in favor of their positions.

Madison’s language was not adopted,
but the language that was adopted cer-
tainly cannot be read to require a
supermajority. You don’t have to just
accept my interpretation of this lan-
guage. Shortly after the Constitutional
Convention, Justice Joseph Story—ap-
pointed to the Supreme Court by Presi-
dent James Madison—wrote his Com-
mentaries on the Constitution and
stated explicitly:

The president is to nominate, and thereby
has the sole power to select for office; but his
nomination cannot confer office, unless ap-
proved by a majority of the Senate.

Judges are to be confirmed by a ma-
jority vote. That is the bottom line.
That decision was made long before the
first Senate was gaveled into session
and before any thought was given to
rules of procedure and filibusters.

You will hear during this debate omi-
nous warnings from my colleagues
across the aisle about ‘‘the tyranny of
the majority.” You will hear that the
Founders intended for the Senate to
protect the rights of the minority. You
will hear that our Founders created the
Senate as a check on the popular whim
of the day, as a place to slow down leg-
islation and ensure that only the very
best laws are passed. This is true.
George Washington is said to have said
of the Senate that ‘““we pour legislation
into the senatorial saucer to cool it.”

But the Founders did not create the
Senate to give a minority of Senators
the power to stop the President from
appointing judges. Quite the opposite.
As T have outlined, James Madison and
Alexander Hamilton, two of the great-
est minds that helped design our Con-
stitution, put it down in writing for us
that judges are to be confirmed by a
majority vote.

So it is not a new idea for the major-
ity in the Senate to believe they should
have the power to confirm the presi-
dent’s nominees. It is a very old idea
that dates back to the founding of our
country.

It is a new idea, however, that a mi-
nority should have the power to deny
the President’s choice. The minority
used the filibuster rule in the Senate 10
times in the last Congress to create
this new idea that 40 percent should be
able to thwart the will of both the
President and the majority. It is time
for us to restore the Senate to the op-
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eration envisioned by the Founding Fa-
thers more than 200 years ago that the
President’s judicial nominees should be
able to be confirmed by majority vote.

Mr. President, 2 years ago, my first
speech as a Member of the Senate was
on the topic of judges. I have spoken
many times since then on this same
subject. I would like to not talk about
it again—other than to discuss the
merits of a particular judge before hav-
ing an up-or-down vote on confirma-
tion.

That is the way we have functioned
in the past, it is the way the Founders
meant for us to operate, and it is the
way the American people should de-
mand their elected representatives
work together.

Mr. LEAHY. Mr. President, I have
made no secret how I regard the Repub-
lican Leader’s bid for one-party rule
through his insistence to trigger the
“‘nuclear option.” I view it as a mis-
guided effort that would undercut the
checks and balances that the Senate
provides in our system of government,
undermine the rights of the American
people, weaken the independence and
fairness of the Federal courts, and de-
stroy minority rights here in the Sen-
ate. In that regard, I thank the Sen-
ators who joined in the debate on Fri-
day for their contributions, including
in particular Senator DoODD, Senator
LEVIN, Senator JEFFORDS, Senator
DAYTON, Senator LINCOLN, Senator LIE-
BERMAN and Senator DORGAN. Theirs
were outstanding statements.

The Senate is not the House. It was
not intended to function like the
House. The ‘““‘Great Compromise’’ of the
Constitutional Convention more than
200 years ago was to create in the Sen-
ate a different legislative body from
the House of Representatives. Those
fundamental differences include equal
representation for each State in ac-
cordance with article I, section 3. Thus,
Vermont has equal numbers of Sen-
ators to New York and Idaho, as com-
pared to California. The Founders in-
tended this as a vital check. Represen-
tation in the Senate is not a function
of population or based on the size of a
State or its mineral wealth.

Another key difference is the right to
debate in the Senate. The filibuster is
quintessentially a Senate practice.
James Madison wrote in Federalist No.
63 that the Senate was intended to pro-
vide ‘‘interference of some temperate
and respectable body of citizens”
against ‘‘illicit advantage’ and the
“artful misrepresentations of inter-
ested men.” It was designed and in-
tended as a check and to provide bal-
ance. In no way do I intend to dis-
respect the House of Representatives
by these remarks. I respect the House.
I respect its traditions. But it is the
Senate that protects the minority and
thereby serves a special role in our na-
tional government.

Others have alluded to some valuable
history lessons during the course of
this debate. One of those lessons comes
from 1937, the last time a President
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sought to pack the courts. President
Franklin Roosevelt was coming off a
landslide victory over Alf Landon. He
attempted to pack the Supreme Court.
Democrats—Senators from President
Roosevelt’s own party—stood up to
him. In May 1937 the Senate Judiciary
Committee criticized the Roosevelt
court-packing plan as an effort by the
executive branch to dominate the Judi-
cial Branch with the acquiescence of
the legislative branch. The Senate
stood up for checks and balances and
protected the independence of the judi-
ciary. It is time again for the Senate to
stand up, and I hope that there are
Senators of this President’s party who
have the courage to do so, today.

The Constitution nowhere says that
judicial confirmations require 51 votes.
Indeed, when Vermont became the 14th
State in 1791, there were then only 28
Members of the U.S. Senate. More re-
cently, Supreme Court Justices Sher-
man Minton, Louis Brandeis, and
James McReynolds were confirmed
with 48 votes, 47 votes and 44 votes, re-
spectively.

As the Republican leader admitted in
debate with Senator BYRD last week,
there is also no language in the Con-
stitution that creates a right to a vote
for a nomination or a bill. If there were
such a right, it was violated more than
60 times when Republicans refused to
consider President Clinton’s judicial
nominees. According to the Congres-
sional Research Service more than 500
judicial nominations for circuit and
district courts have not received a final
Senate vote between 1945 and 2004—
over 500—that is 18 percent of those
nominations. By contrast, this Presi-
dent has seen more than 95 percent of
his judicial nominations confirmed, 208
to date.

The Constitution provides for the
Senate to establish its own rules in ac-
cordance with article I, section 5. The
Senate rules have for some time ex-
pressly provided for nominations not
acted upon by the Senate—‘‘neither
confirmed nor rejected during the ses-
sion at which they are made’’—being
“returned by the Secretary to the
President.” That is what happened to
those 500 nominations over the last 60
years.

What the Republican leadership is
seeking to do is to change the Senate
rules not in accordance with them but
by breaking them. It is ironic that Re-
publican Senators, who prevented votes
on more than 60 of President Clinton’s
judicial nominees and hundreds of his
executive branch nominees because one
anonymous Republican Senator ob-
jected, now contend that the votes on
nominations are constitutionally re-
quired.

No President in our history, from
George Washington on, has ever gotten
all his judicial nominees confirmed by
the Senate. President Washington’s
nomination of John Rutledge to be
Chief Justice of the U.S. Supreme
Court was not confirmed by the Sen-
ate. Senate Republicans now deny the
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filibusters they attempted against
President Clinton’s judicial nominees
and they ignore the filibusters they
succeeded in using against his execu-
tive branch nominees. They seek not
only to rewrite the Senate’s rules by
breaking them but to rewrite history. I
ask that a copy of the recent article by
Professor John J. Flynn be included in
the RECORD.

Helping to fuel this rush toward the
nuclear option is new vitriol that is
being heaped both upon those who op-
pose a handful of controversial nomi-
nees and oppose the nuclear option, as
well as on the judiciary itself. We have
seen threats from House Majority
Leader ToM DELAY and others about
mass impeachments of judges with
whom they disagree. We have seen Fed-
eral judges compared to the KKK,
called ‘“‘the focus of evil,” and we have
heard those supporting this effort
quote Joseph Stalin’s violent answer to
anyone who opposed his totali-
tarianism by urging the formula of ““No
man, No problem.” Stalin killed those
with whom he disagreed. That is what
the Stalinist solution is to independ-
ence. Regrettably, we have heard a
Senator trying to relate the recent
rash of courtroom violence and the
killings of judges and judges’ family
members with philosophical differences
about the way some courts have ruled.

This debate in the Senate last week
started with rhetoric from the other
side accusing disagreeing Senators of

seeking to ‘‘kill” and ‘‘assassinate.”
Later in the week another member of
the Republican leadership likened

Democratic opponents of the nuclear
option to Adolph Hitler. Still another
Republican Senator accused Senators
who oppose judicial nominees of dis-
criminating against people of faith.
This is in direct violation of the Repub-
lican leader’s own statement at the
outset of this debate that the rhetoric
in this debate should ‘‘follow the rules,
and best traditions of the Senate.”
This has sunk too low and it has got to
stop.

It is one thing for those outside the
Senate to engage in incendiary rhet-
oric. In fact, I would have expected
Senators and other leaders to call for a
toning down of such rhetoric rather
than participating and lending support
to events that unfairly smear Senators
as against people of faith. Within the
last several days, the Rev. Pat Robert-
son called Federal judges, quote, ‘‘a
more serious threat to America then Al
Qaeda and the Sept. 11 terrorists” and
“more serious than a few bearded ter-
rorists who fly into buildings.”” He
went on to proclaim the Federal judici-
ary ‘‘the worst threat American has
faced in 400 years worse than Nazi Ger-
many, Japan and the Civil War.”” This
is the sort of incendiary rhetoric that
Republican Senators should be dis-
avowing. Instead, they are adopting it
and exploiting it in favor of their nu-
clear option.

It is base and it is wrong, and just
the sort of overheated rhetoric that we
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should all repudiate. Not repeating
such slander is not good enough. We
should reject it and do so on a bipar-
tisan basis. Republicans as well as
Democrats should affirmatively reject
such harsh rhetoric. It does not inspire;
it risks inciting.

Last week as we began this debate,
the Judiciary Committee heard the tes-
timony of Judge Joan Lefkow of Chi-
cago. She is the Federal judge whose
mother and husband were murdered in
their home. She counsels: ‘‘In this age
of mass communication, harsh rhetoric
is truly dangerous. [FJlostering dis-
respect for judges can only encourage
those that are on the edge, or on the
fringe, to exact revenge on a judge who
ruled against them.”’” She urged us as
public leaders to condemn such rhet-
oric. I agree with her. She is right and
she has paid dearly for the right to say
S0.

Those driving the nuclear option en-
gage in a dangerous and corrosive game
of religious McCarthyism, in which
anyone daring to oppose one of this
President’s judicial nominees is brand-
ed as being anti-Christian, or anti-
Catholic, or ‘‘against people of faith.”
It continued over the last several
weekends, it continued last week on
the Senate floor. It is wrong; it is rep-
rehensible. These charges, this virulent
religious McCarthyism, are fraudulent
on their face and destructive.

Injecting religion into politics to
claim a monopoly on piety and polit-
ical truth by demonizing those you dis-
agree with is not the American way.
Injecting politics into judicial nomina-
tions, as this administration has done,
is wrong, as well.

I would like to keep the Senate safe
and secure and in a ‘‘nuclear free”
zone. The partisan power play now un-
derway by Republicans will undermine
the checks and balances established by
the Founders in the Constitution. It is
a giant leap toward one-party rule with
an unfettered Executive controlling all
three branches of the Federal Govern-
ment. It not only will demean the Sen-
ate and destroy the comity on which it
depends; it also will undermine the
strong, independent Federal judiciary
that has protected the rights and lib-
erties of all Americans against the
overreaching of the political branches.

Our Senate Parliamentarian and our
Congressional Research Service have
said that the so-called nuclear option
would go against Senate precedent. Do
Republicans really want to blatantly
break the rules for short-term political
gain? Do they really desire to turn the
Senate into a place where the par-
liamentary equivalent of brute force is
what prevails?

Just as the Constitution provides in
article V for a method of amendment,
so, too, the Senate rules provide for
their own amendment. Sadly, the cur-
rent crop of partisans who are seeking
to limit debate and minority rights in
the Senate have little respect for the
Senate, its role in our government as a
check on the executive, or its rules.
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Republicans are in the majority in the
Senate and chair all of its committees,
including the Rules Committee. If Re-
publicans have a serious proposal to
change the Senate rules, they should
introduce it. The Rules Committee
should hold meaningful hearings on it
and consider it and create a full and
fair record so that the Senate itself
would be in position to consider it.
That is what we used to call ‘‘regular
order.” That is how the Senate is in-
tended to operate, through deliberative
processes and with all points of view
being protected and being heard.

That is not how the ‘‘nuclear option”’
will work. It is intended to work out-
side established precedents and proce-
dures. Use of the ‘‘nuclear option” in
the Senate is akin to amending the
Constitution not by following the pro-
cedures required by article V but by
proclaiming that 50 Republican Sen-
ators and the Vice President have de-
termined that every copy of the Con-
stitution shall contain a new section—
or not contain some of those trouble-
some amendments that Americans like
to call the Bill or Rights. That is
wrong. It is a kind of lawlessness that
each of us should oppose. It is rule by
the parliamentary equivalent of brute
force.

Never in our history has the Senate
changed its governing rules except in
accordance with those rules. I was a
young Senator in 1975 when Senate rule
XXII was last amended. It was amend-
ed after cloture on proceeding to the
resolution to change the rule was in-
voked in accordance with rule XXII
itself and after cloture on the resolu-
tion was invoked in accordance with
the requirement then and still in our
rules that ending debate on a rule
change requires the concurrence of
two-thirds of the Senate. That was
achieved in 1975 due in large part to the
extraordinary statesmanship and lead-
ership of Senator BYRD. And then the
Senate adopted the resolution, which I
supported. The resolution we adopted
reduced the number of votes needed to
end debate in the Senate from two-
thirds to three-fifths of those Senators
duly chosen and sworn. The Senate has
operated under these rules to termi-
nate debate on legislative matters and
nominations for the last 30 years. Be-
fore that the Senate’s requirement to
bring debate to a close was even more
exacting and required more Senators to
vote to end a filibuster. I say, again,
that the change in the Senate rules
was accomplished in accordance with
the Senate rules and the way in which
they provide for their own amendment.

There has been a good deal of chest
pounding on the other side of the aisle
recently about the supposed sanctity of
51 votes to prevail, to end debate, to
amend the Senate rules. Senators know
that, in truth, there are a number of
instances in which 60 votes are needed
to prevail. These are not theoretical
matters, but matters constantly used
by Republican leaders to thwart ‘“‘ma-
jority’ votes on matters they do not
like.
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The most common 60-vote threshold
is what is required to prevail on a mo-
tion to waive a series of points of or-
ders arising from the Budget Act and
budget resolutions. In fact, just this
year in the deficit-creating budget
passed by the Senate with Republican
votes, they created new points of order
that will require 60 votes in order to be
overcome.

There are dozens of recent examples,
but a few should make this concrete. In
March 2001, a majority of Senators
voted to establish a Social Security
and Medicare ‘‘lockbox.” That was a
good idea. Had we been able to prevail
then, maybe some of the problems
being faced by the Social Security
trust fund and Medicare might have
been averted or mitigated. But even
though 53 Senators voted to waive the
point of order and create the lockbox,
it was not adopted by the Senate.

There is another example from soon
after the 9/11 attacks. A number of us
were seeking to provide financial as-
sistance, training and health care cov-
erage for aviation industry employees
who lost their jobs as a result of the
terrorist attacks. We had a bipartisan
coalition of more than 50 Senators; it
was, as I recall, 56. But the votes of 56
Senators were not sufficient to end the
debate and enact that assistance.

I also remember an instance in Octo-
ber 2001, when I chaired the Foreign
Operations Subcommittee of the Sen-
ate Appropriations Committee. I very
much wanted to have the Senate do our
job and complete our consideration of
the funding measure necessary to meet
the commitments made by President
Bush to foreign governments and to
provide life-saving assistance around
the world. We voted on whether the
Senate would be allowed to proceed to
consider the bill—not to pass it, mind
you, just to proceed to debate it. Re-
publicans objected to considering the
bill both times. We were required to
make a formal motion to proceed to
the bill. Then minority Senators, Re-
publican Senators, filibustered pro-
ceeding to consideration of the bill. We
were required to petition for cloture to
ask the Senate to agree to end the de-
bate on whether to proceed to consider
the bill and begin that consideration.
Fifty Senators voted to end the debate.
Only 47 Senators voted to continue the
filibuster. Still, the majority, with 50
votes to 47 votes did not prevail. Al-
though we had a majority, we failed
and the Senate did not make progress.

It happened again, in the summer of
2002, a bipartisan majority here in the
Senate wanted to make progress on
hate crimes legislation. The Senate got
bogged down when the bill was filibus-
tered. The effort to end the debate and
vote up or down on the bill got 54
votes, 54 to 43. Fifty Senators voted to
end the debate. Only 43 Senators voted
to continue the filibuster. Did the ma-
jority prevail? No. The bill was not
passed.

More recently, in 2004, 59 Senators
supported a 6-month extension of a pro-
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gram providing unemployment benefits
to individuals who had exhausted their
State benefits. Those 59 Senators were
not enough of a majority to overcome
a point of order and provide the much-
needed benefits for people suffering
from extensive and longstanding unem-
ployment. The vote was 59 to 40, but
that was not a prevailing majority.

Around the same time in 2004 we
tried to provide the Federal assistance
needed to fund compliance with the In-
dividuals with Disabilities Education
Act. Although 56 Senates voted in sup-
port and only 41 in opposition, that was
not enough to overcome a point of
order. The vote was 56 to 41, but that
was not a sufficient majority.

Just last month, too recently to have
been forgotten, there was an effort to
amend the emergency supplemental ap-
propriations bill to include the bipar-
tisan Agricultural Jobs bill that Sen-
ator CRAIG has championed. That
amendment was filibustered and the
Senate voted whether to end debate on
the matter. The vote was 53 in favor of
terminating further debate and pro-
ceeding to consider this much needed
and long overdue measure. Were those
53 Senators, Republicans and Demo-
crats, enough of a majority to have the
Senate proceed to consider an up or
down vote on the AgJobs bill to help
our local industries? No, here, again,
the Republican Ileadership prevailed
and prevented consideration of the bi-
partisan measure with only 45 votes.

Every Senator knows, and others who
have studied the Senate and its prac-
tices to protect minority rights, know
that the Senate rules retained a provi-
sion that requires a two-thirds vote to
end debate on a proposed change to the
Senate rules. Thus, rule XXII provides
that ending debate on ‘‘a measure or
motion to amend the Senate rules”
takes ‘‘two-thirds of the Senators
present and voting.” If all 100 Senators
vote, that means that 67 votes are re-
quired to end debate on a proposal to
amend the Senate rules. In 1975, for ex-
ample, the vote to end debate on the
resolution I have spoken about to
change the Senate rules was 73 to 21.

Every Senator knows that for the
last 30 years, since we lowered the clo-
ture requirement in 1975, it takes
““three-fifths of the Senators duly cho-
sen and sworn,”” or 60 votes to end de-
bate on other measures and matters
brought before the Senate. Just re-
cently there was a filibuster on Presi-
dent Bush’s nomination to head the
Environmental Protection Agency,
Douglas Johnson. Sixty-one Senators
voted to end that filibuster, to bring
that debate to a close, and Mr. Johnson
was confirmed. I voted for cloture and
for Mr. Johnson. Despite Republican
filibusters of Dr. Henry Foster to be
the Surgeon General, Sam Brown to be
an ambassador and others during the
Clinton years, I considered the matter
on its merits, as I always try to do, and
voted to provide the supermajority
needed for Senate action.

So when Republican talking points
trumpet the sanctity of 51 votes, Sen-
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ators know that the Republican major-
ity insists upon 60-vote thresholds all
the time, or rather all the time that it
is in their short-term interests.

Finally, Mr. President, for purposes
of the record, I need to set the record
straight, again. I have done so periodi-
cally, including most recently on May
9, 2005, and toward the end of the last
session of Congress on November 23,
2004.

Unlike the frog in the water who fails
to notice the heat slowly rising until
he finds himself boiling, Democrats
have been warning for years that the
Republican destruction of Senate rules
and traditions was leading us to this
situation. The administration and its
facilitators in the Senate have left
Democrats in a position where the only
way we could effectively express our
opposition to a judicial nominee was
through the use of the filibuster.

We did not come to this crossroads
overnight. No Democratic Senator
wanted to filibuster, not a one of us
came to those votes easily. We hope we
are never forced by an aggressive Exec-
utive and compliance majority into an-
other filibuster for a judicial nominee,
again. The filibusters, like the con-
frontation that the Senate is being
forced into over the last several days,
are the direct result of a deliberate at-
tack by the current administration and
its supporters here in the Senate
against the rules and traditions of the
Senate. Breaking the rules to use the
Republican majority to gut Senate rule
XXII and prohibit filibusters that Re-
publicans do not like is the culmina-
tion of their efforts. That is intended
to clear the way for this President to
appoint a more extreme and more divi-
sive choice should a vacancy arise on
the Supreme Court.

This is not how the Senate has
worked or should work. It is the threat
of a filibuster that should encourage
the President to moderate his choices
and work with Senators on both sides
of the aisle. Instead, this President has
politicized the process and Senate Re-
publicans have systematically elimi-
nated every other traditional protec-
tion for the minority. Now their target
is the Senate filibuster, the only tool
that was left for a significant Senate
minority to be heard.

Under pressure from the White
House, over the last 2 years, the former
Republican chairman of the Judiciary
Committee led Senate Republicans in
breaking with longstanding precedent
and Senate tradition with respect to
handling lifetime appointments to the
Federal bench. With the Senate and the
White House under control of the same
political party we have witnessed one
committee rule after another broken or
misinterpreted away. The Framer’s of
the Constitution warned against the
dangers of such factionalism, under-
mining the structural separation of
powers. Republicans in the Senate have
utterly failed to defend this institu-
tion’s role as a check on the President
in the area of nominations. It surely
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weakens our constitutional design of
checks and balances.

As I have detailed over the last sev-
eral years, Senate Republicans have
had one set of practices to delay and
defeat a Democratic President’s mod-
erate and qualified judicial nomina-
tions and a different playbook to
rubberstamp a Republican President’s
extreme choices to lifetime judicial po-
sitions. The list of broken rules and
precedents is long—from the way that
home State Senators were treated, to
the way hearings were scheduled, to
the way the committee questionnaire
was unilaterally altered, to the way
the Judiciary Committee’s historic
protection of the minority by com-
mittee rule IV was repeatedly violated.
In the last Congress, the Republican
majority of the Judiciary Committee
destroyed virtually every custom and
courtesy that had been used through-
out Senate history to help create and
enforce cooperation and civility in the
confirmation process.

We suffered through 3 years during
which Republican staff stole Demo-
cratic files off the Judiciary computers
reflecting a ‘‘by any means necessary’’
approach. It is as if those currently in
power believe that that they are above
our constitutional checks and balances
and that they can reinterpret any trea-
ty, law, rule, custom or practice they
do not like or they find inconvenient.

The Constitution mandates that the
President seek the Senate’s advice on
lifetime appointments to the Federal
bench. Up until 4 years ago, Presidents
engaged in consultation with home
State Senators about judicial nomina-
tions, both trial court and appellate
nominations. This consultation made
sense: Although the judgeships are
Federal positions, home State officials
were best able to ensure that the nomi-
nees would be respected. The structure
laid out by the framers for involving
the Senate contemplated local involve-
ment in the appointments, and for al-
most 200 years, with relatively few ex-
ceptions, the system worked. This ad-
ministration, by contrast, rejects our
advice but demands our consent.

The sort of consultation and accom-
modation that went on in the Clinton
years is an excellent example. The
Clinton White House went to great
lengths to work with Republican Sen-
ators and seek their advice on appoint-
ments to both circuit and district
court vacancies. There were many
times when the White House made
nominations at the direct suggestion of
Republican Senators, and there are
judges sitting today on the Ninth Cir-
cuit and the Fourth Circuit, in the dis-
trict courts in Arizona, Utah, Mis-
sissippi, and many other places because
President Clinton listened to the ad-
vice of Senators in the opposite party.
Some nominations, like that of Wil-
liam Traxler to the Fourth Circuit
from South Carolina; Barbara Durham
and Richard Tallman to the Ninth Cir-
cuit from Washington; Stanley Marcus
to the Eleventh Circuit from Florida;
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Ted Stewart to the District Court in
Utah; James Teilborg to the District
Court in Arizona; Allen Pepper to the
District Court in Mississippi; Barclay
Surrick to the District Court in Penn-
sylvania, and many others were made
on the recommendation of Republican
Senators. Others, such as President
Clinton’s two nominations to the Su-
preme Court, were made with extensive
input from Republican Senators. For
evidence of this, just look at ORRIN
HATCH’s book ‘‘Square Peg,” where he
tells the story of suggesting to Presi-
dent Clinton that he nominate Ruth
Bader Ginsburg and Stephen Breyer to
the Supreme Court and of warning him
off of other nominees whose confirma-
tions would be more controversial or
politically divisive.

In contrast, since the beginning of its
time in the White House, this Bush ad-
ministration has sought to overturn
traditions of bipartisan nominating
commissions and to run roughshod
over the advice of Democratic Sen-
ators. They changed the systems in
Wisconsin, Washington, and Florida
that had worked so well for so many
years. Senators GRAHAM and NELSON
were compelled to write in protest of
the White House counsel’s flaunting of
the time-honored procedures for choos-
ing qualified candidates for the bench.
They ignored the protests of Senators
like BARBARA BOXER and John Edwards
who not only objected to the unsuit-
able nominee proposed by the White
House, but who, in attempts to reach a
true compromise, also suggested Re-
publican alternatives. Those overtures
were flatly rejected.

Indeed, the problems we face today in
Michigan are a result of a lack of con-
sultation with that State’s Senators.
The failure of the nomination of
Claude Allen of Virginia to a Maryland
seat on the Fourth Circuit shows how
aggressive this White House has been.
Now, the White House counsel’s office
will say it informs Democratic Sen-
ators’ offices of nominations about to
be made. Do not be fooled. Consulta-
tion involves a give and take, a back
and forth, an actual conversation with
the other party and an acknowledge-
ment of the other’s position. That does
not happen.

The lack of consultation by this
President and his nominations team re-
sulted in a predictable outcome—a
number of instances where home State
Senators withheld their consent to
nominations. The next action, how-
ever, was unpredictable and unprece-
dented. The former Republican chair-
man of the Judiciary Committee went
ahead, ignored his own perfect record
of honoring Republican home State
Senators’ objections to President Clin-
ton’s nominees and scheduled hearings
nonetheless. In defense of those hear-
ings we have heard how other chair-
men, Senators KENNEDY and BIDEN,
modified the committee’s policies to
allow for more fairness in the consider-
ation of a more diverse Federal bench.
That is not what the former Repub-
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lican chairman was doing, however. His
was a case of double standards—one set
of rules and practices for honoring Re-
publican objections to President Clin-
ton’s nominees and another for over-
riding Democratic objections to Presi-
dent Bush’s.

While it is true that various chair-
men of the Judiciary Committee have
used the blue-slip in different ways,
some to maintain unfairness, and oth-
ers to attempt to remedy it, it is also
true that each of those chairmen was
consistent in his application of his own
policy—that is, until 2 years ago. When
a hearing was held for Carolyn Kuhl, a
nominee to the Ninth Circuit from
California who lacked consent from
both of her home State Senators, that
was the first time that the former
chairman had ever convened a hearing
for a judicial nominee who did not have
two positive blue slips returned to the
committee. The first time, ever. It was
unprecedented and directly contrary to
the former Republican chairman’s
practices during the Clinton years.

Consider the two different blue slips
utilized by the former Republican
Chairman: one used while President
Clinton was in office, and one used
after George W. Bush became the Presi-
dent. These pieces of blue paper are
what then-Chairman HATCH used to so-
licit the opinions of home-state Sen-
ators about the President’s nominees.
When President Clinton was in office,
the blue slip sent to Senators, asked
their consent. On the face of the form
was written the following: ‘‘Please re-
turn this form as soon as possible to
the nominations office. No further pro-
ceedings on this nominee will be sched-
uled until both blue slips have been re-
turned by the nominee’s home state
senators.”

Now consider the blue slip when
President Bush began his first term.
That form sent out to Senators was
unilaterally changed. The new Repub-
lican blue slip said simply: ‘‘Please
complete the attached blue slip form
and return it as soon as possible to the
committee office.” That change in the
blue slip form marked the about-face
in the direction of the policy and prac-
tice used by the former Republican
chairman once the person doing the
nominating was a Republican.

I understand why Republican Sen-
ators want to have amnesia when it
comes to what happened to so many of
President Clinton’s nominees. The cur-
rent Republican chairman calculates
that 70 of President Clinton’s judicial
nominees were not acted upon. One of
the many techniques used by the
former Republican chairman was to en-
force strictly his blue slip policy so
that no nominee to any court received
a hearing unless both home State Sen-
ators agreed to it. Any objection acted
as an absolute bar to the consideration
of any nominee to any court. No time
limit was set for returning the blue
slip. No reason had to be articulated.
In fact, the former Republican chair-
man cloaked the matter in secrecy
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from the public. I was the first Judici-
ary chairman to make blue slips pub-
lic. During the Clinton years home
State Senators’ blue slips were allowed
to function as anonymous holds on oth-
erwise qualified nominees. In the 106th
Congress, in 1999-2000, more than half
of President Clinton’s circuit court
nominees were denied confirmation
through such secret partisan obstruc-
tion, with only 15 of 34 confirmed in
the end. Outstanding and qualified
nominees were never allowed a hearing,
an up or down vote in committee vote
or on the Senate floor. These nominees
included the current dean of the Har-
vard Law School, a former attorney
general from Iowa, a former law clerk
to Chief Justice Rehnquist and many
others—women, men, Hispanics, Afri-
can Americans and other minorities,
an extensive collection of qualified
nominees.

Another longstanding tradition that
was broken in the last two years was a
consistent and reasonable pace of hear-
ings. Perhaps it is not entirely accu-
rate to say the tradition had been re-
spected during the Clinton administra-
tion, since during Republican control
months could go by without a single
hearing being scheduled. But as soon as
the occupant of the White House
changed and a Republican majority
controlled the committee that all
changed. In January, 2003, one hearing
was held for three controversial circuit
court nominees, scheduled to take
place in the course of a very busy day
in the Senate. There was no precedent
for this in the years that Republicans
served in the majority and a Democrat
was in the White House. In 6 years dur-
ing the Clinton administration, never
once were three circuit court nomi-
nees, let alone three very controversial
ones, before this body in a single hear-
ing. But it was the very first hearing
that was scheduled by the former Re-
publican chairman when he resumed
his chairmanship. That first year of
the 107th Congress, with a Republican
in the White House, and a Republican
chairman of the Judiciary Committee,
the Republican majority went from
idling—the restrained pace it had said
was required for Clinton nominees—to
overdrive for the most controversial of
President Bush’s nominees.

When there was a Democratic Presi-
dent in the White House, circuit nomi-
nees were delayed and deferred, and va-
cancies on the courts of appeals more
than doubled under Republican leader-
ship, from 16 in January 1995, to 33
when the Democratic majority took
over midway through 2001.

Under Democratic leadership we held
hearings on 20 circuit court nominees
in 17 months. Indeed, while Repub-
licans averaged seven confirmations to
the circuit courts every 12 months for
President Clinton, the Senate under
Democratic leadership confirmed 17
circuit judges in its 17 months in the
majority—and we did so with a White
House that was historically uncoopera-
tive.
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Under Republican control, the Judi-
ciary Committee played fast and loose
with other practices. One of those was
the committee practice of placing
nominees on markup agendas only if
they had answered all of their written
questions within a reasonable amount
of time before the meeting. Last Con-
gress that changed, and nominees were
listed when the former chairman want-
ed them listed, whether they were
ready or not. Of course, any nominee
can be held over one time by any mem-
ber for any reason, according to long-
standing committee rules. By listing
the nominees before they were ready,
the former chairman ‘“‘burned the hold”
in advance, circumvented the com-
mittee rule, and forced the committee
to consider them before they were
ready. Another element of unfairness
was thereby introduced into the proc-
ess.

Yet another example of the kind of
petty changes that occurred during the
last Congress were the bipartisan
changes to the committee question-
naire that were unilaterally rescinded
by the former Republican chairman. In
April of 2003 it became clear that the
President’s nominees had stopped fill-
ing out the revised Judiciary Com-
mittee questionnaire we had approved
a year and a half earlier with the
agreement of the administration and
Senate Republicans. It was a shame,
because my staff and Senator HATCH’S
staff worked hard to revise the old
questionnaire, which had not been
changed in many years, and was in
need of updating for a number of rea-
sons. There were obsolete references,
vague and redundant requests for infor-
mation, and instructions sorely in need
of clarification. There were also impor-
tant pieces of information not asked
for in the old questionnaire, including
congressional testimony a nominee
might have given, writings a nominee
might have published on the Internet,
and a nominee’s briefs or other filings
in the Supreme Court of the United
States. We worked hard to include the
concerns of all members of the com-
mittee, and we included the sugges-
tions from many people who had been
involved in the judicial nominations
process over a number of years.

Indeed, after the work was finished,
Senator HATCH himself spoke posi-
tively about the revisions we had
made. At a Committee business meet-
ing he praised my staff for, ‘“working
with us in updating the question-
naires.”” He noted: ‘“Two weeks ago, we
resolved all remaining differences in a
bipartisan manner. We got an updated
questionnaire that I think is satisfac-
tory to everybody on the committee,
and the White House as well.”” I accept-
ed his words that day.

As soon as he resumed his chairman-
ship, he rejected the improvements we
made in a bipartisan way, however.
The former Republican chairman noti-
fied the Department of Justice that he
would no longer be using the updated
questionnaire he praised not so long

May 23, 2005

before but, instead, decided that the
old questionnaire be filled out. He did
not notify any member of the minority
party on the committee. Unlike the bi-
partisan consultation my office en-
gaged in during the fall of 2001, and the
bipartisan agreement we reached, the
former Republican chairman acted by
unilateral fiat without consultation.

The protection of the rights of the
minority in the committee was elimi-
nated with the negation of the commit-
tee’s rule IV, a rule parallel to the Sen-
ate filibuster rule. In violation of the
rules that have governed that commit-
tee’s proceedings since 1979, the former
Republican chairman chose in 2003 to
ignore our longstanding committee
rules and he short-circuited committee
consideration of the circuit court
nominations of John Roberts and Debo-
rah Cook.

Since 1979 the Judiciary Committee
has had this committee rule to bring
debate on a matter to a close while
protecting the rights of the minority.
It may have been my first meeting as a
Senator on the Judiciary Committee in
1979 that Chairman KENNEDY, Senator
Thurmond, Senator HATCH, Senator
COCHRAN and others discussed adding
this rule to those of the Judiciary
Committee. Senator Thurmond, Sen-
ator HATCH and the Republican minor-
ity at that time took a position
against adding the rule and argued in
favor of any individual Senator having
a right to unlimited debate—so that
even one Senator could filibuster a
matter. Senator HATCH said that he
would be ‘“‘personally upset’ if unlim-
ited debate were not allowed. He ex-
plained:

There are not a lot of rights that each indi-
vidual Senator has, but at least two of them
are that he can present any amendments
which he wants and receive a vote on it and
number two, he can talk as long as he wants
to as long as he can stand, as long as he feels
strongly about an issue.

It was Senator Bob Dole who drew
upon his Finance Committee experi-
ence to suggest in 1979 that the com-
mittee rule be that “‘at least you could
require the vote of one minority mem-
ber to terminate debate.” Senator
COCHRAN likewise supported having a
“requirement that there be an extraor-
dinary majority to shut off debate in
our committee.”

The Judiciary Committee proceeded
to refine its consideration of what be-
came rule IV, which was adopted the
following week and had been main-
tained ever since. It struck the balance
that Republicans had suggested of at
least having one member of the minor-
ity before allowing the chairman to cut
off debate. That protection for the mi-
nority had been maintained by the Ju-
diciary Committee for 24 years under
five different chairmen—Chairman
KENNEDY, Chairman Thurmond, Chair-
man BIDEN, under Chairman HATCH
previously and during my tenure as
chairman.

Rule IV of the Judiciary Committee
rules provided the minority with a



May 23, 2005

right not to have debate terminated
and not to be forced to a vote without
at least one member of the minority
agreeing to terminate the debate. That
rule and practice had until two years
ago always been observed by the com-
mittee, even as we dealt with the most
contentious social issues and nomina-
tions that come before the Senate.
Until that time, Democratic and Re-
publican chairmen had always acted to
protect the rights of the Senate minor-
ity.

Although it was rarely utilized, rule
IV set the ground rules and the back-
drop against which rank partisanship
was required to give way, in the best
tradition of the Senate, to a measure of
bipartisanship in order to make
progress. That is the important func-
tion of the rule. Just as we have been
arguing lately about the Senate’s clo-
ture rule, the committee rule protected
minority rights, and enforced a certain
level of cooperation between the ma-
jority and minority in order to get
anything accomplished. That was lost
last Congress as the level of partisan-
ship on the Judiciary Committee and
within the Senate sunk to a new low
when Republicans chose to override our
governing rules of conduct and proceed
as if the Senate Judiciary Committee
were a minor committee of the House
of Representatives.

That this was a premeditated act was
apparent from the debate in the com-
mittee. The former Republican chair-
man indicated that he had checked
with the Parliamentarians in advance,
and he apparently concluded that since
he had the raw power to ignore our
committee rule so long as all Repub-
licans on the committee stuck with
him, he would do so. It was a precursor
of what is happening now in the Sen-
ate.

I understand that the Parliamentar-
ians advised the former chairman that
there is no enforcement mechanism for
a violation of committee rules and that
the Parliamentarians view Senate
committees as autonomous. I do not
believe that they advised him that he
should violate our committee rules or
that they interpreted our committee
rules. I cannot remember a time when
Senator KENNEDY or Senator Thur-
mond or Senator BIDEN were chairing
the committee when any of them would
have even considered violating their
responsibility to the Senate and to the
committee and to our rules or that we
needed an enforcement mechanism or
penalty for violation of a fundamental
committee rule.

In fact, the only occasion I recall
that the former Republican chairman
was previously faced with imple-
menting committee rule IV, he himself
did so. In 1997, Democrats on the com-
mittee were seeking a Senate floor
vote on President Clinton’s nomination
of Bill Lann Lee to be the assistant at-
torney general for civil rights at the
Department of Justice. Republicans
were intent on Killing the nomination
in committee. The committee rule
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came into play when in response to an
alternative proposal by the Republican
Chairman, I outlined the tradition of
our Committee and said:

This committee has rules, which we have
followed assiduously in the past and I do not
think we should change them now. The rules
also say that 10 Senators, provided one of
those 10 is from the minority, can vote to
cut off debate. We are also required to have
a quorum for a vote.

I intend to insist that the rules be fol-
lowed. A vote that is done contrary to the
rules is not a valid one.

Immediately after my comment, the
same former Republican Chairman
abandoned his earlier plan and said:

I think that is a fair statement. Rule IV of
the Judiciary Committee rules effectively
establishes a committee filibuster right, as
the distinguished Senator said.

With respect to that nomination in
1997, he acknowledged:

Absent the consent of a minority member
of the Committee, a matter may not be
brought to a vote. However, Rule IV also per-
mits the Chairman of the Committee to en-
tertain a non-debatable motion to bring any
matter to a vote. The rule also provides as
follows: ‘The Chairman shall entertain a
non-debatable motion to bring a matter be-
fore the Committee to a vote. If there is ob-
jection to bring the matter to a vote without
further debate, a rollcall vote of the Com-
mittee shall be taken, and debate shall be
terminated if the motion to bring the matter
to a vote without further debate passes with
ten votes in the affirmative, one of which
must be cast by the Minority.’

Thereafter, he made the nondebat-
able motion to proceed to a vote and
under the rules of the committee there
was objection and a rollcall vote was
taken on whether to end the debate. In
that case, the former Republican chair-
man followed the rules of the com-
mittee.

At the beginning of the last Con-
gress, we reaffirmed our tradition and
clarified that at the time the Senate
was divided 50-50 and the committee
was divided 50-50, the rules would be
interpreted so that the minority was
the party other than that of the chair-
man.

But when the nominations of John
Roberts, Deborah Cook and Jeff Sutton
were being considered simultaneously,
Democrats sought to continue debate
on some of them and focus first on Sut-
ton. We were overridden and the bipar-
tisan tradition and respect for the
rights of the minority ended when the
former Republican Chairman decided
to override our rights and the rule
rather than follow it. He did so ex-
pressly and intentionally, declaring:
“[Y]ou have no right to continue a fili-
buster in this committee.” He decided,
unilaterally, to declare the debate over
even though all members of the minor-
ity were prepared to continue the de-
bate and it was, in fact, terminated
prematurely. I had yet to speak to any
of the circuit nominees and other
Democratic Senators had more to say.
He completely reversed his own posi-
tion from the Bill Lann Lee nomina-
tion and took a step unprecedented in
the history of the committee.
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I know the frustrations that accom-
pany chairing the Judiciary Com-
mittee. I know the record we achieved
during my 17 months of chairing that
committee, when we proceeded with
hearings on more than 100 of President
Bush’s judicial nominees and scores of
his executive nominees, including ex-
tremely controversial nominations,
when we proceeded fairly and in ac-
cordance with our rules and committee
traditions and practices to achieve al-
most twice as many confirmation for
President Bush as the Republicans had
allowed for President Clinton, and
know how that record was
mischaracterized by partisans. I know
that sometimes a chairman must make
difficult decisions about what to in-
clude on an agenda and what not to in-
clude, what hearings to hold and when.
In my time as chairman I tried to
maintain the integrity of the com-
mittee process and to be bipartisan. I
noticed hearings at the request of Re-
publican Senators and allowed Repub-
lican Senators to chair hearings. I
made sure the committee moved for-
ward fairly on the President’s nomi-
nees in spite of the administration’s
unwillingness to work with us to fill
judicial vacancies with consensus
nominees and thereby fill those vacan-
cies more quickly. But I cannot re-
member a time when Chairman KEN-
NEDY, Chairman THURMOND, Chairman
BIDEN, or I, ever overrode by fiat the
right of the minority to debate a mat-
ter in accordance without longstanding
committee rules and practices.

By bending, breaking and changing
s0 many committee rules, Republicans
crossed a threshold of partisan over-
reaching that should never have been
crossed. As they passed each awful
milestone, I urged the Republican lead-
ership to reconsider, to turn back and
to reinstate comity.

That is the backdrop for this debate
now before the Senate. An overly ag-
gressive executive, added by a majority
of the same political party in the Sen-
ate, acted last Congress to eliminate
any meaningful role of the minority at
the committee level and to eliminate
our traditions, rules and practices that
had protected the minority. This abuse
of power and drive toward one-party
rule by the Republican leadership has
been building for years and is culmi-
nating this week through their unprec-
edented attack on the Senate’s rules,
role and history. For years now, Demo-
cratic Senators have been warning that
the deterioration of Senate rules and
practices that have protected minority
rights was leaving us, the Senate, and
the American people in a dire situa-
tion.

This systematic and corrosive ero-
sion of checks and balances has
brought the Senate to this precipice.
The filibuster in the Senate is the last
remaining check on the abuses of one-
party rule and the undermining of the
fairness and independence of the fed-
eral judiciary. If the Senate is to serve
its constitutional role as a check on
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the executive, its protection must be
preserved. That is the decision the Sen-
ate will be facing tomorrow.

[From the Salt Lake Tribune]

HATCH 1S WRONG ABOUT HISTORY OF JUDICIAL
APPOINTMENTS

(By John J. Flynn)

The Constitution provides the president
“‘shall nominate, and by and with the Advice
and Consent of the Senate,” appoint judges
and all other officers of the United States.

Throughout most of the Constitutional
Convention, the power to appoint ambas-
sadors, judges and other officers of the
United States was vested solely in the Sen-
ate. It was decided late in the convention
that the Senate should share the appoint-
ment power with the president. Clearly, the
framers expected the Senate would have an
equal say in appointments.

Several nominations for positions in the
executive branch have been rejected over the
past two centuries. Even more nominations
for life-time appointments to the judiciary
have been rejected because such nominations
are for life and they are nominations to an
independent branch of government.

For many years rejections were often car-
ried out by the informal process of senators
withholding ‘‘blue slips’ for nominees from
their home states. When a senator did not re-
turn a blue slip approving the nominee, the
nomination was Kkilled without a vote by the
full Senate. It was a method for insuring the
president sought the ‘‘advice’” of the Senate
and senators before nominating a person for
the judiciary. The result was that only quali-
fied moderates were usually appointed to the
bench.

Utah’s Sen. Orrin Hatch ended the ‘‘blue
slip” practice. Sen. Hatch also began the
practice of ‘‘filibustering by committee
chairperson’”” nominees proposed by Presi-
dent Clinton. He simply refused to hold hear-
ings on nominations even where senators
from the nominee’s home state approved of
the nomination.

More than 60 Clinton judicial nominees
were not even accorded the courtesy of a
hearing during the Hatch chairmanship of
the Senate Judiciary Committee. They were
never given the chance for an ‘‘up or down
vote’” by the full Senate. For Sen. Hatch to
now object to the use of a filibuster to halt
nominations is less than disingenuous.

Contrary to Sen. Hatch’s representations
in his Tribune op-ed piece last Sunday, Re-
publicans led a filibuster of the nomination
of Justice Abe Fortas to the position of chief
justice in 1968. I watched the filibuster. When
a cloture vote failed to muster the necessary
super majority to end the debate after four
days of the filibuster, Justice Fortas asked
to have his nomination withdrawn.

The modem divisiveness in the Senate over
judicial nominations is directly traceable to
the Senate’s partisan treatment of judicial
nominations beginning with Justice Fortas.
The level of divisiveness has been increased
by President Bush. He threw down a partisan
gauntlet by renominating several controver-
sial candidates not confirmed by the prior
Senate.

The main qualifications of these can-
didates appears to be their appeal to the reli-
gious right and their rigid ideological views
calling into question their capacity to judge
objectively contentious issues coming before
the courts.

The Bush administration apparently be-
lieves that the Senate should simply rubber-
stamp nominees it selects without Senate
advice, much less the consent of a sizeable
majority of the Senate. Slogans like seeking
the appointment of judges who will not
“make law’ are trumpeted while President
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Bush nominates persons who will ‘“‘make
law”’—law of the sort advocated by his ad-
ministration and its closed-minded right-
wing supporters.

Because of the nature of the job of judges,
the framers of the Constitution vested the
Senate with a co-equal power over the nomi-
nation and confirmation of persons for life-
time appointments to the judiciary. The
Senate’s role is not a subservient one of rub-
ber-stamping anyone the president nomi-
nates unless it is found that they are an ax
murderer or child molester.

This was made clear in the Federalist Pa-
pers, numbers 76-78. Over the past two cen-
turies, the Senate developed a number of
checks on both the president and members of
the Senate to prevent the president and a
majority of the Senate from running rough-
shod over those with substantial objections
to nominations made by the president.

The result, until the first Bush administra-
tion and Sen. Hatch’s chairmanship of the
Judiciary Committee, has been negotiation
and compromise over judicial nominees and
the appointment of qualified moderates to
the bench for the most part.

The present dispute over whether to elimi-
nate the filibuster as a device to block nomi-
nees that a sizeable block of senators finds
objectionable presents a further and dan-
gerous erosion of the Senate’s advice-and-
consent function.

The Republicans hold a 55-to-45 majority
of the seats in the Senate. The Republican
majority represents approximately 47 per-
cent of the United States population, while
the 45-member Democrat minority represent
53 percent of the population. Senators rep-
resenting less than a majority of the popu-
lation are advocating the complete ceding of
the advice-and-consent function to any presi-
dent with a numerical majority of the mem-
bership of the Senate from his or her own po-
litical party.

The end result of the political campaign to
further weaken, if not eliminate, the advice
and-consent function of the Senate, will be
to establish powers similar to those of the
English monarch in 1789. The founders ex-
pressly sought to avoid this result by requir-
ing the independent advice and consent of
senators in the nomination and confirmation
of important executive branch positions and
lifetime appointments to the bench.

For Republicans to repudiate that role of
the Senate, especially after their sorry
record in dealing with the judicial nominees
of President Clinton, is not only the height
of hypocrisy, but is a dangerous precedent
they will live to regret.

This is not the time for political oppor-
tunism, presidential arrogance or misleading
oped pieces by Sen. Hatch. It is a time for
members of the Senate to begin to act re-
sponsibly when carrying out their advice-
and-consent function rather than further
erode an important institutional check upon
executive branch power and a majority party
in the Senate that does not represent a ma-
jority of the American people.

Mr. WARNER. Mr. President, I rise
today in support of the nomination of
Justice Priscilla Owen to serve as a
judge on the United States Court of
Appeals for the Fifth Circuit.

When I evaluate individuals for Fed-
eral judgeships, I turn first to the U.S.
Constitution. Article II, section 2 of
the Constitution gives the President
the responsibility to nominate, with
the ‘“‘Advice and Consent of the Sen-
ate,” individuals to serve as judges on
the Federal courts. Thus, the Constitu-
tion provides a role for both the Presi-
dent and the Senate in this process.
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The President is given the responsi-
bility of nominating, and the Senate
has the responsibility to render ‘‘ad-
vice and consent’ on the nomination.

As I have fulfilled my constitutional
responsibilities as a Senator over the
past 27 years that I have had the honor
of representing the citizens of the Com-
monwealth of Virginia in the U.S. Sen-
ate, I have conscientiously made the
effort to work on judicial nominations
with the Presidents with whom I have
served.

Whether our President was President
Carter, President Reagan, President
Bush, President Clinton, or President
George W. Bush, I have accorded equal
weight to the nominations of all Presi-
dents, irrespective of party.

I have always considered a number of
factors before casting my vote to con-
firm or reject a nominee. The nomi-
nee’s character, professional career, ex-
perience, integrity, and temperament
are all important. In addition, I con-
sider whether the nominee is likely to
interpret law according to precedent or
impose his or her own views. The opin-
ions of the officials from the State in
which the nominee would serve and the
views of my fellow Virginians are also
important. In addition, I believe our ju-
diciary should reflect the broad diver-
sity of the citizens it serves.

These principles have served me well
as I have closely examined the records
of thousands of judicial nominees.

With respect to the nominee cur-
rently before the Senate, I reviewed
Justice Owen’s record, met with her
personally last week, and considered
her qualifications in light of all of
these aforementioned factors. And let
me say, Mr. President, that I came
away rather impressed with this nomi-
nee.

You see, out of the thousands of
nominees I have reviewed in the U.S.
Senate, I have to say that Justice
Owen has, without a doubt, one of the
more impressive records.

In 1975, she earned her bachelors de-
gree, cum laude, from Baylor Univer-
sity. She then remained at Baylor to
earn her law degree. While in law
school, she served as a member of the
Baylor Law Review. And, when she
graduated from law school in 1977, she
once again earned the honors of grad-
uating cum laude.

Upon graduating from law school,
Justice Owen took the Texas bar exam.
Not only did she pass it, she earned the
highest score in the State on the De-
cember 1977 exam.

Since passing the bar, she spent ap-
proximately 16 years practicing law in
a distinguished Houston law firm. She
started as a young associate and
through her efforts as a commercial
litigator she later became a partner at
the firm.

In 1994, Priscilla Owen was first
elected to the Texas Supreme Court.
Six years later, she overwhelmingly
won a second term with 84 percent of
the vote—a strong testament of public
support given to her by the citizens of
the State of Texas.
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But not only do the people of Texas
overwhelmingly believe that Judge
Owens is a highly qualified Federal
judge, it is important to recognize that
every major newspaper in Texas en-
dorsed her reelection.

She also has notable bipartisan sup-
port for her nomination, including
three former Democrat judges on the
Texas Supreme Court and the bipar-
tisan support of 15 past Presidents of
the State bar of Texas. The American
Bar Association, often called the ‘‘gold
standard’” around here for evaluating
judges, has unanimously deemed Jus-
tice Owen ‘““Well Qualified’’—its high-
est rating.

Despite all of this strong, bipartisan
support, however, over the course of
the past 4 years, we have been unable
to get to an up-or-down vote in the
Senate on Justice Owen’s nomination.
All the while, this outstanding nomi-
nee has been waiting patiently for the
Senate to act on her nomination. In
my view, such an exemplary nominee
should have been confirmed far sooner,
especially since the seat for which she
has been nominated has been dubbed by
the Judicial Conference of the United
States as a ‘‘judicial emergency.”’

The fact of the matter is that Justice
Priscilla Owen is a highly distin-
guished jurist with impeccable creden-
tials. There is no doubt in my mind
that she should be confirmed for this
lifetime appointment.

I look forward to voting in support of
her nomination and encourage my col-
leagues to do the same.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
DEMINT). The clerk will call the roll.

The legislative clerk proceeded to
call the roll

Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. Mr. President, I have had
the opportunity to review the agree-
ment signed by the Senator from Vir-
ginia, the Senator from Arizona, the
Senator from Nebraska, and 11 other
Senators, an agreement that I have re-
viewed but to which I am not a party.

Let me start by reminding the Sen-
ate of my principle, a simple principle,
that I have come to this Senate day
after day stating, stressing. It is this: I
fundamentally believe it is our con-
stitutional responsibility to give judi-
cial nominees the respect and the cour-
tesy of an up-and-down vote on the
floor of the Senate. Investigate them,
question them, scrutinize them, debate
them in the best spirit of this body, but
then vote, up or down, yes or no, con-
firm or reject, but each deserves a vote.

Unlike bills, nominees cannot be
amended. They cannot be split apart;
they cannot be horse traded; they can-
not be logrolled. Our Constitution does
not allow for any of that. It simply re-
quires up-or-down votes on judicial
nominees. In that regard, the agree-

CONGRESSIONAL RECORD — SENATE

ment announced tonight falls short of
that principle.

It has some good news and it has
some disappointing news and it will re-
quire careful monitoring.

Let me start with the good news. I
am very Dpleased, very bpleased that
each and every one of the judges identi-
fied in the announcement will receive
the opportunity of that fair up-or-down
vote. Priscilla Owen, after 4 years, 2
weeks, and 1 day, will have a fair and
up-or-down vote. William Pryor, after 2
years and 1 month, will have a fair up-
or-down vote. Janice Rogers Brown,
after 22 months, will have a fair up-or-
down vote. Three nominees will get up-
or-down votes with certainty now be-
cause of this agreement, whereas a cou-
ple of hours ago, maybe none would get
up-or-down votes. That would have
been wrong.

With the confirmation of Thomas
Griffith to the DC Circuit Court of Ap-
peals we have been assured—though it
is not part of this particular agree-
ment—there will be four who will re-
ceive up-or-down votes. And based on
past comments in this Senate—al-
though not in the agreement—I expect
that David McKeague, after 3 years and
6 months, will get a fair up-or-down
vote. I expect that Susan Neilson, after
3 years and 6 months, will get a fair or
up-or-down vote. I expect Richard Grif-
fin, after 2 years and 11 months, will
get a fair up-or-down vote.

Now, the bad news, to me, or the dis-
appointing news in this agreement. It
is a shame that well-qualified nomi-
nees are threatened, still, with not
having the opportunity to have the
merits of their nominations debated on
the floor.

Henry Saad has waited for 3 years
and 6 months for the same courtesy.
Henry Saad deserves a vote. It is not in
this agreement. William Myers has
waited for 2 years and 1 week for a fair
up-or-down vote. He deserves a vote
but is not in this agreement. If Owen,
Pryor, and Brown can receive the cour-
tesy and respect of a fair up-or-down
vote, so can Myers and Saad.

I will continue to work with every-
thing in my power to see that these ju-
dicial nominees also receive that fair
up-or-down vote they deserve. But it is
not in this agreement.

But in this agreement is other good
news. It is significant that the signers
give up using the filibuster as it was
deployed in the last Congress in the
last 2 years. The filibuster was abused
in the last Congress. Mr. President, 10
nominees were blocked on 18 different
occasions, 18 different filibusters in the
last 2 years alone, with a leadership-led
minority party obstruction, threat-
ening filibusters on six others. That
was wrong.

It was not in keeping with our prece-
dents over the past 214 years. It made
light of our responsibilities as United
States Senators under the Constitu-
tion. It was a miserable chapter in the
history of the Senate and brought the
Senate to a new low.
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Fortunately, tonight, it is possible
this unfortunate chapter in our history
can close. This arrangement makes it
much less likely—indeed, nearly im-
possible—for such mindless filibusters
to erupt on this floor over the next 18
months. For that I am thankful. Cir-
cuit court and Supreme Court nomi-
nees face a return to normalcy in the
Senate where nominees are considered
on their merits. The records are care-
fully examined. They offer testimony.
They are questioned by the Senate Ju-
diciary Committee. The committee
acts, and then the Senate discharges
its constitutional duty to vote up or
down on a nominee.

Given this disarmament on the fili-
buster and the assurance of fair up-or-
down votes on nominees, there is no
need at present for the constitutional
option. With this agreement, all op-
tions remain on the table, including
the constitutional option.

If it had been necessary to deploy the
constitutional option, it would have
been successful and the Senate would
have, by rule, returned to the prece-
dent in the past 214 years. Instead, to-
night, Members have agreed that this
precedent of up-or-down votes should
be a norm of behavior as a result of the
mutual trust and good will in that
agreement.

I, of course, will monitor this agree-
ment carefully as we move ahead to fill
the pending 46 Federal vacancies today
and any other vacancies that may yet
arise during this Congress. I have made
it clear from the outset that I haven’t
wanted to use the constitutional op-
tion. I do not want to use the constitu-
tional option, but bad faith and return
to bad behavior during my tenure as
majority leader will bring the Senate
back to the point where all 100 Mem-
bers will be asked to decide whether ju-
dicial nominees deserve a fair up-or-
down vote.

I will not hesitate to call all Mem-
bers to their duty if necessary. For
now, gratified that our principle of
constitutional duty to vote up or down
has been taken seriously and as re-
flected in this agreement, I look for-
ward to swift action on the identified
nominations.

Now, the full impact of this agree-
ment will await its implementation,
its full implementation. But I do be-
lieve that the good faith and the good
will ought to guarantee a return to
good behavior, appropriate behavior,
on the Senate floor and that when the
gavel falls on this Congress, the 109th
Congress, the precedent of the last 214
years will once again govern up-or-
down votes on the floor of the Senate.

Now, this will be spun as a victory, I
would assume, for everybody. Some
will say it is victory for leadership,
some for the group of 14. I see it as a
victory for the Senate. I honestly be-
lieve it is a victory for the Senate
where Members have put aside a party
demand to block action on judicial
nominees. They have rose to principle
and then acted accordingly.
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I am also gratified with how clearly
the Democratic leader has repeated
over and over again during this debate
how much he looks forward to working
with us, and I with him, as we move
forward on the agenda of the 109th Con-
gress. Our relationship has been forged
in part by circumstance, but it has
been leavened by friendship. I look for-
ward to working with him as we work
together to move the Nation’s agenda
forward together.

We have a lot to do, from addressing
those vital issues of national defense
and homeland security, to reinforcing a
bill that hopefully will come very soon,
addressing our energy independence,
our role as a reliable and strong trad-
ing partner, to an orderly consider-
ation of all the bills before us about
funding, and to put the deficit on the
decline. I look forward to working with
the Democratic leader on these and
many other issues of national impor-
tance.

Mr. President, a lot has been said
about the uniqueness of this body. In-
deed, our Senate is unique, and we all,
as individuals and collectively as a
body, have a role to play in ensuring
its cherished nature remains intact. In-
deed, as demonstrated by tonight’s
agreement, and by the ultimate imple-
mentation of that agreement, we have
done just that.

It has withstood mighty tests that
have torn other governments apart. Its
genius is in its quiet voice, not in any
mighty thunder. The harmony of
equality brings all to its workings with
an equal stake at determining its fu-
ture. In all that the Senate has done in
the last 2 years, I, as leader, have at-
tempted to discharge my task to help
steward this institution consistent
with my responsibilities, not just as
majority leader and not just as Repub-
lican leader, but also as a Senator from
Tennessee.

In closing tonight, with this agree-
ment, the Senate begins the hard work
of steering back to its better days,
leaving behind some of its worst. While
I would have preferred and liked my
principle of up-or-down votes to have
been fully validated, for this Congress
now we have begun our labors for fair-
ness and up-or-down votes on judicial
nominees with a positive course. And
as all involved keep their word, it
should be much smoother sailing.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The
Democratic leader is recognized.

Mr. REID. Mr. President, this is a
day I have waited for for a long time.
We can put the 8 years of the Clinton
administration behind us, the problems
he had with the judges, over 60. We can
put the first 4 years of the Bush admin-
istration behind us. I have looked for-
ward to this day for a long time. We
are now in a new Congress and a new
day, and it was made possible by virtue
of some very, very unique individuals
called Senators. One of them is here on
the floor. The other, Senator BYRD, has
left.
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Senator BYRD has served 53 years in
the Congress, 47 in the Senate, 6 in the
House. The chairman of the most im-
portant committee, many say around
here, the Armed Services Committee,
Senator WARNER of Virginia—if there
were ever a southern gentleman, it is
the white-haired Senator from Vir-
ginia, JOHN WARNER. They worked for
months with some of the youngsters
here, LINDSEY GRAHAM, MARK PRYOR,
KEN SALAZAR, in coming up with this
unique instrument that is only possible
in the Senate.

Now, Mr. President, I say that this is
not a victory for the Senate, though it
is. I say this is a victory for the Amer-
ican people. It is a victory for the
American people because the Senate
has preserved the Constitution of the
United States. No longer will we have
to be giving the speeches here about
breaking the rules to change the rules.
We are moving forward in a new day, a
new day where the two leaders can
work on legislation that is important
to this country.

Just as a side note, I can throw away
this rumpled piece of paper I have car-
ried around for more than a month
that has the names MCCAIN, CHAFEE,
SNOWE, WARNER, COLLINS, HAGEL, SPEC-
TER, MURKOWSKI, and SUNUNU. It is
gone. I do not need that any more be-
cause of the bravery of these Senators.
I am grateful to my colleagues, as 1
have said, who brokered this deal. And
it was a brokerage, for sure.

Now we can move beyond this time-
consuming process that has deterio-
rated the comity of this great institu-
tion called the Senate. I am hopeful we
can quickly turn to work on the peo-
ple’s business. We need to ensure that
our troops have the resources they
need to fight in Iraq and around the
world and that Americans are free from
terrorism. We need to protect retirees’
pensions and long-term security. We
need to expand health care opportuni-
ties for all families. We need to address
rising gasoline prices and energy inde-
pendence, and we need to restore fiscal
responsibility and rebuild our economy
so it lifts all American workers. That
is our reform agenda. Together we can
get the job done.

It is off the table. People of good will
recognize what is best for the institu-
tion. There are no individual winners
in this. Individual winners? No. A little
teamwork it took. And the American
people should see this picture: Demo-
crats and Republicans, some who have
been here as long as Senator BYRD and
Senator WARNER, and some newcomers.
Senator SALAZAR has been here for 5
months. He was part of this arrange-
ment. People from red States, from
blue States, they represent America.
That is what happened tonight.

Now, I would rather that something
else had happened. I would rather that
we had marched down here tomorrow
and voted and we gave our high fives
and we had won. We are not doing that.
We have won anyway because this is a
victory for the American people.
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I love this country, Mr. President. I
have devoted my life to public service.
I do not regret a day of it. I will have
been in public service 41 years, and I
said to my caucus that there has never
been a more important issue I have
dealt with in my political life than this
issue that is now terminated. It is over
with. And I feel so good. This will be
the first night in at least 6 weeks that
I will sleep peacefully. I have not had a
peaceful night’s rest in at least 6
weeks.

I owe a debt of gratitude to these
Senators who did what the two leaders
could not do. I tried. It could not be
done. But I hope, as we proceed in the
days to come, that this is past history.
Of course, there will be filibusters in
the future. It is the nature of this in-
stitution. And that is the way it should
be. We are not on a slippery slope to
saying all the Presidential nomina-
tions are subject to a simple major-
ity—to change the rules. We are not
going to say that legislation is subject
to a simple majority to change the
rules. The filibuster is here. Mr. SMITH
can still come to Washington.

I, through the Chair, extend my ap-
preciation to the distinguished Repub-
lican leader for his patience, my many
trips to his office, the few trips he
made to my office, the many telephone
calls, the BlackBerrys we exchanged. 1
have admiration for the good doctor
from Tennessee. And I hope that we,
working together, can do good things
for this country. The country needs a
Senate that works together.

Again, Mr. President, the only person
I see here who I can personally thank
is the distinguished Senator from Vir-
ginia. I say, through the Chair, to you
and the other 13 Senators, thank you
very much.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. Mr. President, be-
fore he leaves the floor, I want to ex-
tend my congratulations to the major-
ity leader for moving us to this point.
Obviously, human nature, being what
it is, had we not had a deadline, had
the Priscilla Owen nomination not
been brought up, had the debate not
begun, we would not be where we are
today. Senator FRIST, in a tireless and
persistent manner, has been working
on this issue since shortly after the
election last year, talking to Senator
REID.

I also want to compliment the Demo-
cratic leader. I suspect there is no issue
upon which Senator FRIST and Senator
REID have had discussions more fre-
quently than this one, going back for
the last 6 months.

I think there was bipartisan unhappi-
ness in the Senate with the degree to
which the Senate had deteriorated in
the last Congress—this sort of random,
mindless Kkilling of nominees, 10 of
them.

I think what has happened tonight is
a result not only of the steadfastness of
our majority leader, BILL FRIST, but
also this coming together of the group
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of 14, led in large measure on our side
by Senator MCCAIN and Senator WAR-
NER from Virginia, one of the real true
supporters of this institution. They
have allowed us to sort of step back
from the brink. As I read this memo-
randum of understanding, signed by
the seven Democrats and seven Repub-
licans, all options are still on the table
with regard to both filibusters and con-
stitutional options. But what I also
hear from these 14 distinguished col-
leagues is that they do not expect this
to happen.

We have marched back from the
brink, hopefully taken the first step,
beginning tomorrow with cloture on
Justice Priscilla Owen, to begin to deal
with judicial nominations the way we
always have prior to the last Congress.
Sure, there were occasional cloture
votes, but they were always invoked.
They were always for the purpose of
getting the nominee an up-or-down
vote.

I want to thank Senator WARNER and
his colleagues for making it possible
for us to get back to the way we oper-
ated quite comfortably for 214 years.
So even though this is not an agree-
ment that I would have made or that
the majority leader would have made—
because he and I both believe that all
nominees who come to the floor are en-
titled to an up-or-down vote—it is cer-
tainly a good beginning. And three
very, very distinguished nominees,
whose nominations have been lan-
guishing for a number of years, are
going to get an up-or-down vote. I
think that is something we can all cel-
ebrate on a bipartisan basis.

So I do indeed think this has been a
good night for the Senate. And I am op-
timistic that for the balance of this
Congress, we will operate the way we
did for 214 years prior to the last Con-
gress.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. I thank the Chair.

Winston Churchill once said there is
nothing more exhilarating than being
shot at and missed. This evening I
think Members of the Senate feel as I
do——

The PRESIDING OFFICER. The Sen-
ator will excuse me. Let me say that I
need to recognize the Senator from
Colorado.

Mr. ALLARD. Mr. President, I in-
quire what the regular order might be.
I was scheduled to speak at 8:15. I am
not entirely sure on the regular order.

The PRESIDING OFFICER. The ma-
jority controls the time until 9 o’clock.

Mr. ALLARD. Mr. President, my
time right now as set aside for the ma-
jority is now being taken up by this
discussion. I would like to have some
time reserved for myself in the 30 min-
utes. Right now we have 6 or 7 or 8
speakers lined up, and so I want to
have an opportunity to make my views
known at some point in time. I think
we need to establish regular order, and
if both parties have agreed that it goes
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back over to the other side at 9 o’clock,
I would like to have that extended out
so that when we reach 9 o’clock then I
can speak from 9 to 9:30.

Mr. DURBIN. Mr. President, I make
the unanimous consent request that as
soon as I finish speaking, and the other
Senators who have sought recognition,
the Senator from Colorado be recog-
nized for 30 minutes.

Mr. HARKIN. Mr. President, reserv-
ing the right to object, do I understand
the order is that when 9 o’clock comes
what is in order is before the Senate
right now?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. HARKIN. I did not hear the
unanimous consent request of my
friend from Illinois.

Mr. DURBIN. I say through the Chair
to my friend from Iowa, since there has
been the interruption of the good news
of this agreement, it was taken from
the time of the Senator from Colorado,
the majority, and I am trying to make
sure his time is protected and that we
can move all times to the point where
the Senator from Colorado has his 30
minutes as soon as a few of us have
spoken for just a few minutes and then
we will continue.

Mr. HARKIN. I ask unanimous con-
sent at the conclusion of the 30 min-
utes for the Senator from Colorado, the
Senator from Iowa be recognized for 15
minutes.

Mr. WARNER. Mr. President, reserv-
ing the right to object—I shall not ob-
ject—I hope I could state a few words
following the distinguished Senator
from Illinois. I was scheduled to speak
at 8 o’clock. My time I think has been
put to good use, and I would be very
pleased if I could make my remarks. So
if I could follow the Senator from Illi-
nois for not to exceed 4 minutes.

Mr. SCHUMER. Mr. President, I just
want to get the regular order. I was
scheduled to speak at 9 o’clock on our
side. Is that time preserved under the
order?

The PRESIDING OFFICER. The
unanimous consent request that the
Senator from Colorado have 30 minutes
is also at 9 o’clock; is that correct?

Mr. SCHUMER. All right, then, Mr.
President, I ask unanimous consent
that immediately after the Senator
from Colorado, I be given the 15 min-
utes I was going to be given at 9
o’clock.

The PRESIDING OFFICER. Will the
Senator from Illinois modify his re-
quest?

Mr. DURBIN. Let me try to modify
this appropriately. I ask unanimous
consent that I speak for 5 minutes,
that I be followed by Senator WARNER
who wishes to speak for 5 minutes,
Senator SCHUMER for 5 minutes, then
Senator ALLARD for 30 minutes, and
Senator HARKIN following him for 15
minutes.

The PRESIDING OFFICER. Is there
objection?

Mr. DURBIN. And after Senator HAR-
KIN, Senator BOXER for 15 minutes.
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Mr. KYL. Mr. President, reserving
the right to object, since I was to speak
at 9:30, I want to intervene. I will with-
hold depending upon what my col-
leagues say in the spirit of the latest
agreement to see whether it is nec-
essary to comment, and if not then I
won’t, but otherwise I will not object
to the request that has been made.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. I thank my colleagues.

It is great to have these bipartisan
agreements on the floor of the Senate.
Maybe a new spirit is dawning. I am
going to take a very few moments. As
I said at the outset, Winston Churchill
said there is nothing more exhilarating
than being shot at and missed. Many of
us in the Senate feel that this agree-
ment tonight means some of the most
cherished traditions of the Senate will
be preserved, will not be attacked, and
will not be destroyed. I think it is a
time for celebration on both sides of
the aisle.

I salute one of my colleagues who is
on the Senate floor this evening, Sen-
ator WARNER of Virginia. I was asked
by my friends back in Illinois not long
ago, Senator WARNER, tell us the Re-
publican Senators you really respect,
and I said JOHN WARNER is certainly
one of those Senators. And I mean it
sincerely. He has played a central role
with Senator MCCAIN, Senator BYRD,
Senator NELSON, Senator PRYOR, and
so many others to bring us to this
point.

What I think is important is this:
What we have seen as the emergence of
resolving this issue is the emergence of
people from the center who are dedi-
cated to this institution and to our
role in our government. I hope that
continues over to other issues, and I
hope the White House, as well as the
leaders of both political parties, will
try to work in that same spirit, the
spirit of moving toward the center in
moderation. I might say that the fact
that the President has had 95 percent
of his nominees to the bench approved
by the Senate is an indication that if
he will pick men and women more to-
ward the center, even a little right of
center, which we expect, that the
President is not going to run into the
resistance he did with a handful of
nominees that we on the Democratic
side thought went too far.

I would like to say a word about Sen-
ator HARRY REID, who was in the
Chamber just a moment ago. He spoke
about sleepless nights. He and I talked
about that for weeks. No one has spent
more time worrying over this situa-
tion. He understood, as we all did, that
this was not just another political
issue, not just another political vote,
but had Vice President CHENEY come to
that chair tomorrow and ruled as we
heard he would under the nuclear op-
tion, the Senate would have been
changed forever. This institution has
been preserved. The nuclear option is
off the table. We have been admon-
ished, and I think appropriately so, not
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to misuse the filibuster, certainly when
it comes to judicial nominees. That is
good advice on both sides of the aisle
under Democratic and Republic Presi-
dents. I thank my colleagues, too, for
bringing up some of the more conten-
tious judges as part of this debate.

Senator REID went to Senator FRIST
weeks ago and said if this is about one
or two judges, let us get that resolved.
The Senate, its traditions and the con-
stitutional issues at stake, are more
important than any single judge in our
land. Unfortunately, that negotiation
between Senator REID and Senator
FRIST did not lead to the culmination
that we had hoped it would. But thanks
to the leadership of colleagues on both
sides of the aisle in good faith and good
spirit on a bipartisan basis we have
now moved ourselves beyond this cri-
sis. Now the challenge is whether we
can continue in this spirit: Will we to-
morrow come together and start work-
ing on important issues such as retire-
ment security, health care in America,
the protection of our Nation, the sup-
port of our men and women in uniform,
doing something to help with edu-
cation? It is an important agenda that
calls for the best on both sides of the
aisle to work together.

Again, let me thank Senator WARNER
for his leadership. I know he has been
patient. A couple weeks ago, the Sen-
ator came over to me in the corner of
the Chamber and said: We ought to
work together to get this resolved.

The Senator never quit. I admire him
for that. I admire Senators on both
sides of the aisle who brought us to
this happy occasion.

And at that point, Mr. President, I
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. I thank my distin-
guished colleague from Illinois.

Mr. President, when we opened our
brief press conference upstairs, Senator
McCAIN and Senator BEN NELSON spoke
for the entire group. It was made clear
our everlasting gratitude to the tire-
less efforts by Senator FRIST and Sen-
ator REID. The framework that we have
created can be no stronger than the
foundation on which it rests. And that
foundation was laid by our two respec-
tive leaders, and, indeed, the whips,
Senator MCCONNELL and the Senator
from Illinois. So we are not around this
evening to try to take credit for any-
thing. As a matter of fact, this was the
most unusual gathering of Senators,
and the manner in which it was con-
ducted over a number of days—total
humility among our group.

We are proud of the leadership that
Senator MCCAIN gave, Senator BEN
NELSON, Senator ROBERT BYRD, and
others. But each Senator of the 14 was
1, but 1 among equals, working toward
a common goal. And no one articulated
that goal time and time again in every
meeting more than Senator ROBERT
BYRD of West Virginia, who said it is
the Nation, it is the institution of the
Senate, and the third priority is our
own career. So I thank him for that.
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I am proud to have been a part of
this. I do hope that our wonderful Sen-
ate can now resume its long and distin-
guished service to our Nation over
these 214 or 216 years, and I am very
privileged to have been a small part of
it at this time.

I thank the Chair. I yield the floor.

PRESIDING OFFICER. The Senator
from New York.

Mr. SCHUMER. Mr. President, I
thank the Chair. I thank all my col-
leagues. This will go down, hopefully,
as a fine night in the Senate, in the
U.S. Government. Armageddon has
been avoided, and thank God for that.
We in the Senate stepped right up to
the precipice, but we did not fall in.
This Republic works in amazing ways.
And just as we were about to fall into
an abyss of partisanship, of a destruc-
tion of the checks and balances that
are the hallmark of this institution
and this government, 12 Senators,
many Democrats from red States, some
Republicans from blue States, came to-
gether and created an agreement that I
think serves this body well.

Does it have everything that we
would have wanted on this side? No.
But it takes the nuclear option off the
table. It says that filibusters may con-
tinue to be used, albeit in a restrained
way—although many would argue 10
out of 218 was restrained in itself. It
also asks the President to consult and
that, to me, would be a key lesson of
this agreement. The reason that we
came so close to this Armageddon is
because, in my judgment, we didn’t
have the typical consultation that pre-
vious Presidents—Clinton, Bush,
Reagan—had with the Senate before
nominating judges.

The agreement widely states that it
is the hope of the Senate—at least of
the 12 signatories, but I am sure the
other 88 Senators would join—that the
President will begin to consult. That
will not mean that judges will be so far
from his political philosophy. He is the
President and he gets to choose them.
But it will mean that the kinds of par-
tisan division that we have seen here is
gone.

Mr. President, what I most feared
about the nuclear option was the de-
struction of the checks and balances
that are the hallmark of this institu-
tion. Those checks and balances have
been preserved tonight. But make no
mistake about it, if we don’t all make
efforts, we could get right back to this
point soon enough. It could be on the
issue of judges or on the issue of some-
thing else. The poison of too much par-
tisanship is still here, and it is hoped
that this agreement will set a model
where everyone can pull back, it is
hoped that there will be consultation
on judges, and it is hoped that this
agreement will set the stage for a bet-
ter Senate, a better Congress, and a
better Republic in the future.

Mr. President, this could become a
historic night if the agreement that
has been created keeps. We must pre-
serve the checks and balances in the
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Senate. We must preserve the rights of
the minority in the Senate. We must
understand that a vote of 51 percent on
the most major of decisions is not the
right vote that is always called for.
That has been the tradition in the Sen-
ate.

The reason we say that our rules
take two-thirds to change is exactly to
make it hard to change the rules and
force the proposed changer to seek a bi-
partisan coalition. That bipartisanship
is what differentiates us from the other
body. Those checks and balances dif-
ferentiate us from most other govern-
ments. We must fight to keep them and
tonight we have made a giant step in
that direction.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Colorado is recognized.

Mr. ALLARD. Mr. President, I thank
the Senator from New York for his
kind comments on the judicial nomina-
tion process. My thanks extend to all
my colleagues tonight for their com-
ments on the judicial nomination proc-
ess and compromise negotiations.

I rise to congratulate the 14 Senators
who have indicated through a Memo-
randum of Understanding that they
will no longer support a filibuster on 3
of President Bush’s judicial nominees.
This is a good first step toward a bipar-
tisan resolution.

My statement this evening is based
on remarks that I prepared prior to the
announcement of the judicial nomina-
tion compromise; however, the basic
intent of my remarks has not changed
even though the filibuster has been
broken on three of the President’s
nominees. Tonight, I will address the
qualifications of Priscilla Owen, and
how important it is that we allow a yes
or no vote on judicial nominees. All I
ask for is an opportunity to have a yes
or no vote on those judges that are
pending before the Senate.

I am concerned about the next step
in the judicial nomination debate—
where are we going to go from here
when it comes to the filibuster? I join
my colleagues on both sides of the aisle
who wish to move forward and forget
about finger pointing and blame—who
voted for who, who voted for a fili-
buster and how many times did they
vote against cloture. I just hope we do
indeed move forward. I hope we will
look at each judge that is before the
Senate for confirmation and vote them
up or down based on their qualifica-
tions. That is what our forefathers had
in mind when the advise and consent.

I join my colleagues in support of the
nomination of Priscilla Owen, the
Texas Supreme Court justice who was
first nominated to the Fifth Circuit
Court of Appeals in May 2001 by Presi-
dent Bush. I urge my colleagues to sup-
port her confirmation and allow an up-
or-down vote on her nomination. I hope
that fairness prevails and that we do
indeed proceed with a vote on her nom-
ination, and it looks like that is indeed
the way the events have unfolded this
evening.
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I have had the opportunity to meet
with Priscilla Owen personally. I don’t
know how many of my colleagues who
oppose or who continue to oppose her
have accepted her offer to visit with
them, but I hope they will have the
courtesy to meet her in person before
deciding to refuse to offer her a fair up-
or-down vote. If they do, they will
quickly learn she is a person of integ-
rity, humility, and possesses a Kkeen
understanding of the law.

On a personal note, she is a wonder-
ful human being. I was particularly im-
pressed when she told me that growing
up she hoped to be a veterinarian. As a
veterinarian myself, you can under-
stand why I was impressed. She spoke
of growing up and participating in a
family cattle ranching enterprise, help-
ing her parents and grandparents dur-
ing calving season, nursing and brand-
ing.

There is something special about a
person who has been kicked by a cow
and swatted across the face with a
dirty cow tail. It makes a person more
real, more understanding of life and
hard work. This is exactly the type of
judge we need on the bench, one who
understands real life, honest-living and
hard-working people.

Instead of defaming her, I wish my
colleagues would get to know her so
that they might recognize the legal
skill and value she would bring to the
United States as a member of the Fifth
Circuit Court of Appeals. Priscilla
Owen will uphold the law, not make
the law. Some find this to be a prob-
lem. I find it to be a blessing.

Priscilla Owen has served the law
with distinction. A justice of the Texas
Supreme Court since 1995, she received
overwhelming approval from the people
of Texas, 84 percent of whom voted to
retain her service on the bench.

Unlike many Members of the Senate,
including myself, when it came time
for the voters to decide whether or not
she should remain on the bench, Ms.
Owen received the endorsement of
every major newspaper in the State of
Texas. I ask, does that sound like
someone who is too extreme?

Priscilla Owen’s life has not been
limited to the law. She is a decent
human being and dedicated community
servant. She has worked to educate
parents about the effect divorce has on
children and worked to lessen the ad-
versarial nature of legal proceedings
when a marriage is dissolved. She
works with the hearing impaired and
organizations dedicated to service ani-
mals for those with disabilities. She
teaches Sunday school and is com-
mitted to the poor and underprivileged.

It is clear that she is qualified to
serve on the Fifth Circuit Court. The
American Bar Association unani-
mously rated Justice Owen ‘‘well quali-
fied,” its highest possible rating. She
has the support of former Democrat
justices on the Texas Supreme Court
and 15 past presidents of the Texas
State Bar.

To say that she is not qualified is ut-
terly ridiculous. Because her creden-
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tials are so outstanding, throughout
this debate, the other side has relied on
hyperbole and rhetoric, accusing her of
being ‘‘extreme’ in order to smear her
nomination. So the question her nomi-
nation presents us, then, is whether she
is extreme or qualified? The great
thing about the Constitution is that it
provides us with a mechanism to make
this type of ‘‘advice and consent’ de-
termination on whether she is extreme
or qualified—through a simple up-or-
down vote.

An up-or-down vote is a simple mat-
ter of fairness. Every judicial nominee
that makes it out of the Judiciary
Committee should receive an up or
down vote. The filibuster is not in the
Constitution. It is merely a parliamen-
tary delay tactic that was relatively
unused until modern times. In 214
years, never has a nominee with the
majority of support of the TUnited
States Senate been denied a vote.

Throughout the history of the United
States, a nominee who clearly held the
majority support of the Senate had
never been defeated by the use of the
filibuster—until now. During the last
Congress those opposed to President
Bush’s nominees tried to establish a
precedent by using the filibuster to
block a nomination. Having witnessed
what was taking place, I appealed to
my colleagues to restore the fairness
that this body and the American people
deserve. That is why I am so excited
about moving forward with 3 of the
nominations, which includes Priscilla
Owen, so we can have an up-or-down
vote.

Throughout this debate, I have con-
sistently stated we must reach a com-
promise that allows an up-or-down vote
on all nominees, while affording every-
body an opportunity to be heard. This
is not a partisan issue or flippant sug-
gestion; it is simply a matter of fair-
ness. If a nominee reaches the floor,
then they should receive a vote—up or
down. I don’t believe there is anything
wrong with providing a nominee an up-
or-down vote once they reach the floor.

Some in this body act as if the fili-
buster has been used before to kill a ju-
dicial nominee. But such actions are
simply misguided. Every nominee with
a majority of support has received an
up-or-down vote—every nominee for
over 200 years.

I do not take the confirmation of ju-
dicial nominations lightly, nor do my
colleagues. But we must not twist the
confirmation process into a partisan
platform.

Our fundamental duty to confirm the
President’s nominees is not an easy
task. It carries with it the weight and
responsibility of generations—a life-
time appointment to a position that re-
quires a deep and mature under-
standing of the law.

We were elected to the Senate by
people who believed we would accom-
plish our fundamental duties—as rep-
resentatives of the people to say yes or
no to the President’s nominees.

I believe Members have a right to ex-
press their opinions. I also believe that
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Members have a right to a vote and
that it is wrong to deny others of their
opportunity to vote on judicial nomi-
nations.

The debate is not about numbers. It
is not about percentages—how many
judges that Republicans confirmed or
how many judges Democrats have con-
firmed. To frame this debate as a num-
bers fight is not being fair to the Amer-
ican people. We were not sent to Con-
gress to focus on a numerical count,
but instead to carry out our constitu-
tional obligations, in this instance the
advice and consent clause.

Some Senators have come to the
floor to argue that the advice and con-
sent clause doesn’t mean that we actu-
ally vote on nominees. They argue that
a vote is only needed to confirm the
nominee, but that other tactics can be
used to disapprove the nominee. Unfor-
tunately, these other tactics that have
been used to Kkill a nomination have re-
sulted in the obstruction of our con-
stitutional duties.

To help address this point, I will turn
to a recent article published in the Na-
tional Review, which discusses the
meaning of the advise and consent
clause through the eyes of our coun-
try’s Founders. The article notes the
appointment clause is listed as an ex-
plicit power vested in the executive.

The advise and consent obligation
follows this clause but it is in the arti-
cle addressing executive powers. It is
not listed in the article addressing leg-
islative powers. The author believes
that this is instructive because it helps
us understand that the Founders in-
tended the President to play the main
role in the nomination process, not the
legislature. Had the Founders intended
the legislature to be the fulcrum, they
would have listed the advise and con-
sent clause as a fundamental duty in
the article addressing legislative pow-
ers.

I ask unanimous consent to have
that article printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From National Review Online, May 17, 2005]
BREAKING THE RULES: THE FRAMERS IN-
TENDED NO MORE THAN A SENATE MAJORITY

TO APPROVE JUDGES

(By Clarke D. Forsythe)

The sharpening debate in the U.S. Senate
over whether Democrats can block President
Bush’s judicial nominations by filibuster
raises the basic question of the scope of the
Senate’s constitutional role to give ‘‘Advice
and Consent.”” What does it mean for the
Senate to give ‘“‘Advice and Consent’’ for fed-
eral judges?

Many people question whether changing
the rules to allow only a majority vote for
confirmations is proper, or even constitu-
tional. However, the text of the Constitu-
tion, the record of the Constitutional Con-
vention of 1787, and Supreme Court decisions
all concur to show that the Constitution in-
tended no more than a majority ‘‘vote’ for
the Senate’s ‘‘Advice and Consent” for judi-
cial appointments.

The key provision is Article II, Section 2,
called the Appointments Clause: ‘‘[The presi-
dent] shall have Power, by and with the Ad-
vice and Consent of the Senate, to make
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Treaties, provided two thirds of the Senators
present concur; and he shall nominate, and
by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other
public Ministers and Consuls, Judges of the
Supreme Court, and all other Officers of the
United States . . .”

There are three striking aspects of the Ap-
pointments Clause, all of which are inten-
tional and not accidental.

First, it is instructive if not definitive that
the Appointments Clause is contained as an
explicit power in Article II, involving execu-
tive powers, not in Article I, involving legis-
lative powers.

Second, only a simple majority is required.
The clause on the treaty power, after men-
tioning ‘‘Advice and Consent,” requires con-
currence by ‘‘two thirds of the Senators
present.”” The clause on the appointment of
ambassadors and others, including Supreme
Court justices—by contrast—does not.

This is reinforced by the contrast found in
several other provisions in the Constitution
where a ‘‘supermajority’ vote is required. In
Article I, section 3, two-thirds (of members
present) are required for Senate conviction
for impeachment. In Article I, section 5, two-
thirds are required to expel a member of ei-
ther House. Article I, section 7 requires two-
thirds for overriding a presidential veto. The
fact that the Constitution explicitly requires
two-thirds in some contexts indicates that
the Senate’s consent in Article II, section 2
is by majority vote when no supermajority
vote is required.

The general rule is that majorities govern
in a legislative body, unless another rule is
expressly provided. Article I, section 5, for
example, provides that ‘‘a Majority of each
[House] shall constitute a Quorum to do
Business.”

More than a century ago, the Supreme
Court stated in United States v. Ballin, a
unanimous decision, that ‘‘the general rule
of all parliamentary bodies is that, when a
quorum is present, the act of a majority of
the quorum is the act of the body. This has
been the rule for all time, except so far as in
any given case the terms of the organic act
under which the body is assembled have pre-
scribed specific limitations . . . No such lim-
itation is found in the federal constitution,
and therefore the general law of such bodies
obtains.”

Third, the particular process in the Ap-
pointments Clause—of presidential nomina-
tion and Senate ‘‘consent’ by a majority—
was carefully considered by the Constitu-
tional Convention. A number of alternative
processes for appointments were thoroughly
considered—and rejected—by the Constitu-
tional Convention. And this consideration
took place over several months.

The Constitutional Convention considered
at least three alternative options to the final
Appointments Clause: (1) placing the power
in the president alone, (2) in the legislature
alone, (3) in the legislature with the presi-
dent’s advice and consent.

On June 13, 1787, it was originally proposed
that judges be ‘‘appointed by the national
Legislature,” and that was rejected; Madison
objected and made the alternative motion
that appointments be made by the Senate,
and that was at first approved. Madison spe-
cifically proposed that a ‘‘supermajority’’ be
required for judicial appointments but this
was rejected. On July 18, Nathaniel Ghorum
made the alternative motion ‘‘that the
Judges be appointed by the Executive with
the advice & consent of the 2d branch,” (fol-
lowing on the practice in Massachusetts at
that time). Finally, on Friday, September 7,
1787, the Convention approved the final Ap-
pointments Clause, making the president
primary and the Senate (alone) secondary,
with a role of ‘‘advice and consent.”
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Obviously, this question is something that
the Framers carefully considered. The Con-
stitution and Supreme Court decisions are
quite clear that only a majority is necessary
for confirmation. Neither the filibuster, nor
a supermajority vote, is part of the Advice
and Consent role in the U.S. Constitution.
Until the past four years, the Senate never
did otherwise. Changing the Senate rules to
eliminate the filibuster and only require a
majority vote is not only constitutional but
fits with more than 200 years of American
tradition.

Mr. ALLARD. Mr. President, had the
Founders intended a 60-vote super-
majority, they would have included the
requirement in the Constitution the
way they did on the treaty power
clause. The clause on the treaty power,
after mentioning ‘‘advice and consent,”
requires concurrence by two-thirds of
the Senators present. The clause on the
appointment of ambassadors and oth-
ers, including Supreme Court Justices,
by contrast, does not.

The author then pointed out several
other provisions in the Constitution
where a supermajority vote is required.
In article I, section 3, two-thirds of
Members present are required for Sen-
ate conviction for impeachment. In ar-
ticle I, section 5, two-thirds are re-
quired to expel a member of either
House. Article I, section 7 requires two-
thirds for overriding a Presidential
veto.

The fact that the Constitution ex-
plicitly requires two-thirds in some
contexts indicates that the Senate’s
consent in article II, section 2 is by
majority vote when no supermajority
vote is required. The general rule is
that majorities govern in a legislative
body unless another rule is expressly
provided.

The article also cited a Supreme
Court case noting that more than a
century ago, in United States v. Ballin,
that ‘‘the general rule of parliamen-
tary bodies is that, when a quorum is
present, the act of a majority of the
quorum is the act of the body. This has
been the rule for all time, except so far
as in any given case the terms of the
organic act under which the body is as-
sembled have prescribed specific limi-
tations. No such limitation is
found in the Federal Constitution and,
therefore, the general law of such bod-
ies obtains.”

In the author’s own words: ‘. . . the
particular process in the Appointments
Clause—of presidential nomination and
Senate ‘consent’ by a majority’—was
carefully considered by the Constitu-
tional Convention. A number of alter-
native processes for appointments were
thoroughly considered—and rejected—
by the Constitutional Convention. And
this consideration took place over sev-
eral months.

The Constitutional Convention con-
sidered at least three alternative op-
tions to the final appointments clause:
(1) placing the power in the President
alone,(2) in the legislature alone, (3) in
the legislature with the President’s ad-
vice and consent.

On June 13, 1787, it was originally
proposed that judges be ‘‘appointed by
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the national Legislature,”” and that
was rejected. Madison objected and
made the alternative motion that ap-
pointments be made by the Senate, and
that was at first approved. Madison
specifically proposed that a ‘‘super-
majority’” be required for judicial ap-
pointments, but this was rejected.

On July 18, Nathaniel Ghorum made
the alternative motion ‘‘that the
Judges be appointed by the Executive
with the advice & consent of the 2d
branch,” following on the practice in
Massachusetts at that time.

Finally, on Friday, September 7, 1787,
the Convention approved the final ap-
pointments clause, making the Presi-
dent primary and the Senate alone sec-
ondary with the role of advise and con-
sent.

I am no lawyer, but to me if a docu-
ment consistently states when a super-
majority vote is required and silent
when it is not required, that they
meant to write it that way and it was
not a mere oversight no supermajority
was required for the approval of judi-
cial nominees.

Clearly, a supermajority was never
intended, but what was intended was
an up-or-down vote, a fair nonpartisan
up-or-down vote.

If a Member of the Senate dis-
approves of a judge, then let them vote
against the nominee. I encourage them
to express their dissatisfaction and
vote no on the nominee. But do not de-
prive those of us in the Senate who
support a nominee of our right to a
vote. Do not deny an up-or-down vote
entirely. Let’s decide whether the
Members of this body approve or dis-
approve of the nominees, and let’s vote.
Let’s vote to show whether this body
believes the nominees are unfit for
service or out of the mainstream. I be-
lieve they have majority support—ma-
jority support from the elected rep-
resentatives of the people. But let’s
vote and find out.

It is our vote—the right of each
Member to collectively participate in a
show of advise and consent to the
President—that exercises the remote
choice of the people who sent us to
Congress.

Our three-branch system of govern-
ment cannot function without an
equally strong judiciary. It is through
the courts that justice is served, rights
protected, and that lawbreakers are
sentenced for their crimes.

Unfortunately, one out of four of
President Bush’s circuit nominees have
been subjected to the filibuster, the
worst confirmation of appellate court
judges since the Roosevelt administra-
tion. The minority cannot willingly
refuse to provide an up-or-down vote on
judicial nominees without acknowl-
edging that irreparable harm may be
done to an equal branch of government.

The decision to vote up or down on a
nominee or deny that vote entirely pits
the Constitution against parliamen-
tary procedure. That is the Constitu-
tion versus the filibuster. I urge my
colleagues to put their faith in the
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founding document and not in a fili-
buster. To do anything else dishonors
the Constitution and relegates it to a
mere rule of procedure.

I am pleased that we have reached a
common ground on three of the judicial
nominees. I am pleased that we have
recognized our duties as Members of
this body to uphold the Constitution.
But I would ask my colleagues for fair-
ness as we move forward for the rest of
the session, for the rest of this Con-
gress, to put partisan politics aside and
to fulfill our advise and consent obliga-
tions on all nominations. As we move
through the rest of the Congress, let’s
vote up or down and end this debate
about filibusters with honor.

Mr. President, I am excited that we
can now move forward.

I yield to the Senator from Iowa.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. ALLARD. Mr. President, it
seems as though we need to do closing
script, and if the Senator from Iowa
will yield to me, I will be glad to do
that formality.

The PRESIDING OFFICER. The Sen-
ator from Colorado is recognized.

—————

MORNING BUSINESS

Mr. ALLARD. Mr. President, I ask
unanimous consent that there now be a
period for the transaction of morning
business, with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. STEVENS. Mr. President, I ask
unanimous consent that the attached
statement from the President of the
United States be entered into the
RECORD today pursuant to the War
Powers Resolution (P.L. 93-148) and
P.L. 107-40.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

THE WHITE HOUSE,
Washington, DC, May 20, 2005.
Hon. TED STEVENS,
President pro tempore of the Senate,
Washington, DC.

DEAR MR. PRESIDENT: I am providing this
supplemental consolidated report, prepared
by my Administration and consistent with
the War Powers Resolution (Public Law 93—
148), as part of my efforts to keep the Con-
gress informed about deployments of U.S.
combat-equipped armed forces around the
world. This supplemental report covers oper-
ations in support of the global war on ter-
rorism, Kosovo, and Bosnia and Herzegovina.

THE GLOBAL WAR ON TERRORISM

Since September 24, 2001, I have reported,
consistent with Public Law 107-40 and the
War Powers Resolution, on the combat oper-
ations in Afghanistan against al-Qaida ter-
rorists and their Taliban supporters, which
began on October 7, 2001, and the deployment
of various combat-equipped and combat-sup-
port forces to a number of locations in the
Central, Pacific, and Southern Command
areas of operation in support of those oper-
ations and of other operations in our global
war on terrorism.

I will direct additional measures as nec-
essary in the exercise of the U.S. right to
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self-defense and to protect U.S. citizens and
interests. Such measures may include short-
notice deployments of special operations and
other forces for sensitive operations in var-
ious locations throughout the world. It is not
possible to know at this time either the pre-
cise scope or duration of the deployment of
U.S. Armed Forces necessary to counter the
terrorist threat to the United States.

United States Armed Forces, with the as-
sistance of numerous coalition partners, con-
tinue to conduct the U.S. campaign to pur-
sue al-Qaida terrorists and to eliminate sup-
port to al-Qaida.

These operations have been successful in
seriously degrading al-Qaida’s training capa-
bilities. United States Armed Forces, with
the assistance of numerous coalition part-
ners, ended the Taliban regime in Afghani-
stan and are actively pursuing and engaging
remnant al-Qaida and Taliban fighters. Ap-
proximately 90 U.S. personnel are also as-
signed to the International Security Assist-
ance Force (ISAF) in Afghanistan. The U.N.
Security Council authorized the ISAF in
U.N. Security Council Resolution 1386 of De-
cember 20, 2001, and has reaffirmed its au-
thorization since that time, most recently,
for a 12-month period from October 13, 2004,
in U.N. Security Council Resolution 1563 of
September 13, 2004. The mission of the ISAF
under NATO command is to assist the Gov-
ernment of Afghanistan in creating a safe
and secure environment that allows recon-
struction and the reestablishment of Afghan
authorities. Currently, all 26 NATO nations
contribute to the ISAF. Ten non-NATO con-
tributing countries also participate by pro-
viding military and other support personnel
to the ISAF.

The United States continues to detain sev-
eral hundred al-Qaida and Taliban fighters
who are believed to pose a continuing threat
to the United States and its interests. The
combat-equipped and combat-support forces
deployed to Naval Base, Guantanamo Bay,
Cuba, in the U.S. Southern Command area of
operations since January 2002 continue to
conduct secure detention operations for the
approximately 520 enemy combatants at
Guantanamo Bay.

The U.N. Security Council authorized a
Multinational Force (MNF) in Iraq under
unified command in U.N. Security Council
Resolution 1511 of October 16, 2003, and re-
affirmed its authorization in U.N. Security
Council Resolution 1546 of June 8, 2004, not-
ing the Iraqi Interim Government’s request
to retain the presence of the MNF. Under
U.N. Security Council Resolution 1546, the
mission of the MNF is to contribute to the
security and stability in Iraq, as reconstruc-
tion continues, until the completion of Iraq’s
political transformation. These contribu-
tions include assisting in building the capa-
bility of the Iraqi security forces and institu-
tions, as the Iraqi people, represented by the
Transitional National Assembly, draft a con-
stitution and establish a constitutionally
elected government. The U.S. contribution
to the MNF is approximately 139,000 military
personnel.

In furtherance of our efforts against ter-
rorists who pose a continuing and imminent
threat to the United States, our friends and
allies, and our forces abroad, the United
States continues to work with friends and al-
lies in areas around the globe. United States
combat-equipped and combat-support forces
are located in the Horn of Africa region, and
the U.S. forces headquarters element in
Djibouti provides command and control sup-
port as necessary for military operations
against al-Qaida and other international ter-
rorists in the Horn of Africa region, includ-
ing Yemen. These forces also assist in en-
hancing counterterrorism capabilities in
Kenya, Ethiopia, Yemen, Eritrea, and
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Djibouti. In addition, the United States con-
tinues to conduct maritime interception op-
erations on the high seas in the areas of re-
sponsibility of all of the geographic combat-
ant commanders. These maritime operations
have the responsibility to stop the move-
ment, arming, or financing of international
terrorists.

NATO-LED KOSOVO FORCE (KFOR)

As noted in previous reports regarding U.S.
contributions in support of peacekeeping ef-
forts in Kosovo, the U.N. Security Council
authorized Member States to establish
KFOR in U.N. Security Council Resolution
1244 of June 10, 1999. The mission of KFOR is
to provide an international security presence
in order to deter renewed hostilities; verify
and, if necessary, enforce the terms of the
Military Technical Agreement between
NATO and the Federal Republic of Yugo-
slavia (which is now Serbia and Montenegro);
enforce the terms of the Undertaking on De-
militarization and Transformation of the
former Kosovo Liberation Army; provide
day-to-day operational direction to the
Kosovo Protection Corps; and maintain a
safe and secure environment to facilitate the
work of the U.N. Interim Administration
Mission in Kosovo (UNMIK).

Currently, there are 23 NATO nations con-
tributing to KFOR. Eleven non-NATO con-
tributing countries also participate by pro-
viding military personnel and other support
personnel to KFOR. The U.S. contribution to
KFOR in Kosovo is about 1,700 U.S. military
personnel, or approximately 10 percent of
KFOR’s total strength of approximately
17,000 personnel. Additionally, U.S. military
personnel occasionally operate from Mac-
edonia, Albania, and Greece in support of
KFOR operations.

The U.S. forces have been assigned to a
sector principally centered around Gnjilane
in the eastern region of Kosovo. For U.S.
KFOR forces, as for KFOR generally, main-
taining a safe and secure environment re-
mains the primary military task. The KFOR
operates under NATO command and control
and rules of engagement. The KFOR coordi-
nates with and supports UNMIK at most lev-
els; provides a security presence in towns,
villages, and the countryside; and organizes
checkpoints and patrols in key areas to pro-
vide security, protect minorities, resolve dis-
putes, and help instill in the community a
feeling of confidence.

In accordance with U.N. Security Council
Resolution 1244, UNMIK continues to trans-
fer additional competencies to the Kosovar
provisional Institutions of Self-Government,
which includes the President, Prime Min-
ister, multiple ministries, and the Kosovo
Assembly. The UNMIK retains ultimate au-
thority in some sensitive areas such as po-
lice, justice, and ethnic minority affairs.

NATO continues formally to vreview
KFOR’s mission at 6-month intervals. These
reviews provide a basis for assessing current
force levels, future requirements, force
structure, force reductions, and the eventual
withdrawal of KFOR. NATO has adopted the
Joint Operations Area plan to regionalize
and rationalize its force structure in the Bal-
kans. The UNMIK international police and
the Kosovo Police Service (KPS) have full re-
sponsibility for public safety and policing
throughout Kosovo except in the area of
South Mitrovica, where KFOR and UNMIK
share this responsibility due to security con-
cerns. The UNMIK international police and
KPS also have begun to assume responsi-
bility for guarding patrimonial sites and es-
tablished border-crossing checkpoints. The
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