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and broad coalition, from State and
local highway authorities to national
safety advocates. It was last month
that a very similar bill overwhelm-
ingly passed the House of Representa-
tives by a vote of 417 to 9. It is time to
get this bill done.

This is what America sees, I know:
While we engage in this endless nego-
tiation inside the beltway, outside the
beltway people are listening to that as
they are sitting in traffic jams which
are getting worse and worse by the day.
At the same time we are debating,
roads and bridges continue to deterio-
rate, and preventable traffic accidents
take the lives of tens of thousands of
Americans each year. I will come back
to that, because these lives do not have
to be lost. The action we take on the
floor of the Senate will cause those
lives not to be lost.

Car crashes, in fact, are the No. 1
cause of death for every age from 3
years of age to 33 years of age; crashes
are their No. 1 cause of death. Accord-
ing to national statistics reported just
last week, 43,000 people died in car acci-
dents just last year alone. More than
2.7 million people were injured.

I believe the key point is that one-
third of all these traffic-related deaths
can be attributed to unsafe roads. One
out of every three deaths can be attrib-
uted to unsafe roads. In my home State
of Tennessee, over 1,000 Tennesseans
lost their lives in traffic accidents in
2003. Treasury Secretary Norm Mineta
rightly says:

If this many people were to die from any
one disease in a single year, Americans
would demand a vaccine.

We do have a medicine of sorts. In
fact, we have a cure of sorts. Passing
the highway bill will save 4,000 lives
each year simply by making those
roads safe, by improving those roads,
as well as educating the public about
road safety. In Tennessee, where seat-
belt usage is among the lowest in the
country, our State highway depart-
ment is taking action, but, like trans-
portation departments all across the
country, it needs our help. The high-
way bill will provide Tennessee with
more than $3.8 billion over the next 5
years to invest in our State’s highway
infrastructure.

Safety is a top priority of this legis-
lation. Another serious goal is to get
America’s highways back on track eco-
nomically. America is interlaced by
nearly 4 million miles of roads and
highways. Our transportation infra-
structure is worth about $1.75 trillion.
Every $1 billion we invest in transpor-
tation infrastructure generates twice
that much—$2 billion—in economic ac-
tivity and creates over 47,500 jobs. The
interstate highway system has often
been called the greatest public works
project in history, and for good reason.

Our roads, ports, and railroads are
vital to America’s economic success.
We know that well in Tennessee, where
we are home to companies such as Fed-
eral Express, U.S. Express, Averitt Ex-
press. Unfortunately, America’s trans-
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portation infrastructure is deterio-
rating badly and becoming painfully
overcrowded. Our roads and highways
are not keeping up with demand. Just
ask any American commuter—bumper
to bumper traffic all day long. Indeed,
in our Nation’s urban areas, traffic
delays have more than tripled over the
last 20 years, and not just in the big
cities but all over the country. In Ra-
leigh Durham, for instance, commuting
time has gone up 25 percent in 10 years.
In Charlotte, traffic congestion has
added 39 additional commuting hours
per year. That is nearly an entire work
week that has been added, sitting in
traffic. In Tennessee, traffic congestion
has increased in all of our major met-
ropolitan areas. In Nashville, my
hometown, commuters drive an aver-
age of 32 miles per person per day. Met-
ropolitan planning organizations are
struggling to meet demand.

Americans suffer the loss of more
than 3.6 billion hours in those traffic
delays, and that translates down to 5.7
billion gallons per year of fuel being
wasted. These transportation delays
ripple through our Nation’s economic
sector and ultimately result in lost
wages and lost jobs and lost produc-
tivity.

Traffic congestion also generates
more pollution. Cars that are caught
up in stop-and-go traffic emit far more
pollution than they do on a road that is
smoothly flowing. The American High-
way Users Alliance estimates that if
we could free up America’s worst bot-
tlenecks, in 20 years carbon dioxide
emissions would drop by over three-
fourths, and Americans would save 40
billion gallons of fuel.

Time, money, and quality of life are
being burned up in traffic jams. The
highway bill goes a long way to alle-
viating many if not most of these prob-
lems. The key to that effort is the im-
provements it will make in our mass
transit system. The highway bill pro-
vides generous provisions to improve
our bus and rail systems that make our
urban centers thrive. In Tennessee, it
will provide more than $240 million
over the next 5 years to improve our
transit for our rural and urban com-
muters. Taking the train or the bus
will be more convenient and less time
consuming and more comfortable.

As we consider this legislation, keep
in mind that oil prices are climbing to
historic highs, and the summer driving
season is just around the corner. For
the sake of every family right now
planning their vacation for this sum-
mer, every commuter who parks and
rides, every minute we spend in a traf-
fic jam, I do urge my colleagues to
work quickly to pass this bill.

One final note, and it is a note of
caution: We need to stay within our
budget limits. We have a rising deficit.
We have a President who has clearly
laid out his spending parameters, sev-
eral of which will be spelled out in the
budget we will bring to the floor to-
morrow. But I am confident by work-
ing together we can get this done, and
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we can demonstrate reasonable fiscal
restraint.

Our vast and interconnecting high-
ways are emblematic of our American
spirit. They represent what being
American is all about. They represent
that spirit and love of adventure, our
drive for the unknown. Our highways,
bridges, roads, trains, and ports are the
physical, tangible expression of the
United States. I do urge my colleagues
in the great American tradition, in
every sense of the phrase, to Kkeep
America moving forward.

Mr. President, I yield the floor.

——————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

———

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will be a period for the transaction of
morning business up to 120 minutes,
the first 30 minutes under the control
of the majority leader or his designee,
the next 60 minutes under the control
of Mr. BIDEN or his designee, and the
final 30 minutes under the control of
the majority leader or his designee.

The Senator from the great State of
Missouri.

Mr. TALENT. My understanding is
we are going first in morning business
on this side of the aisle.

The PRESIDING OFFICER (Mr. VIT-
TER). The Senator is correct.

JUDICIAL NOMINATIONS

Mr. TALENT. Mr. President, I will
claim 20 minutes of the time. I will ap-
preciate it if the Presiding Officer noti-
fies me when 15 minutes are up because
Senator HUTCHISON wants to use 10
minutes. I want to make certain every-
one knows I do not intend to filibuster
this morning. There will be a limit to
my remarks.

I appreciated what the leader said
about the highway bill. We do need to
pass it. We need to pass a robust high-
way bill for all the reasons he stated.
We are all very strongly for reducing
the deficit, but spending on infrastruc-
ture is dynamic in nature, as I happen
to believe tax cuts are dynamic in na-
ture in the sense they produce eco-
nomic growth. When we reduce the def-
icit, make this country competitive,
help people get to work, Americans
will get rid of the deficit if they can
get to work in the morning. We need to
have that debate in the Senate. Every-
one needs to vote their conscience and
vote out a robust highway and trans-
portation bill.

That is not what I am here to talk
about this morning. I am here to talk
about judicial nominations. We have
spent altogether too much time on ju-
dicial nominations the last 2 years, 150
hours on judicial nominations—not
even Supreme Court nominations but
court of appeals nominations. We have
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been told over and over again how im-
portant they are. And they are impor-
tant. They are the second highest court
in the country. There are only three
levels of courts in the country so the
second highest court is also the second
lowest court. They do the day-to-day
appellate business of the Federal
courts. It certainly is very important,
but it is not worth filibustering the
Senate and obstructing it to death and
preventing the vote on these nominees.
That is basically my message today.

For the first 214 years of this Senate,
no nominee for the Federal court of ap-
peals was ever successfully filibustered
in the Senate. There were runt groups
of Senators who in recent years tried
filibusters, embryonic filibusters, that
were cut off and defeated because the
leadership of both parties, majority
and minority leadership, opposed those
filibusters on the grounds it was a mis-
take for this Senate to get in the busi-
ness of filibustering judicial nominees.
That was, until a couple years ago, the
uniform point of view.

Senator BOXER said—and I am not
picking out Senators in any particular
area; I guess they are alphabetic:

According to the U.S. Constitution, the
Senate nominates, and the Senate shall pro-
vide advice and consent. It is not the role of
the Senate to obstruct the process and pre-
vent numbers of highly qualified nominees
from even being given the opportunity for a
vote on the Senate floor.

Senator Daschle, former Democratic
leader:

I find it simply baffling that a Senator
would vote against even voting on a judicial
nomination ... We have a constitutional
outlet for antipathy against a judicial nomi-
nee—vote against the nominee.

And, I add, let them have a vote.

Senator FEINSTEIN:

A nominee is entitled to a vote. Vote them
up; vote them down . . .

But vote on them.

Senator FEINSTEIN again:

Our institutional integrity requires an up-
or-down vote.

I couldn’t agree with that more. I
will get to that a little bit later if I do
not have so many digressions that I use
up my 20 minutes.

Senator KENNEDY:

We owe it to Americans across the country
to give these nominees a vote. If our Repub-
lican colleagues do not like them, vote
against them. But give them a vote.

Senator LEAHY, now the ranking
member on the Judiciary Committee,
former chairman of that committee:

I cannot recall a judicial nomination being
successfully filibustered. I do recall earlier
this year when the Republican chairman of
the Judiciary Committee and I noted how
improper it would be to filibuster a judicial
nomination.

Yes, he is right.

Senator LEAHY again:

I ... do not want to see the Senate go
down a path where a minority of the Senate
is determining a judge’s fate on votes of 41

With 41 Senators out of 100, if we
allow the filibuster in these cases, you
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can stop a nominee from ever coming
to a vote. So nominees with bipartisan
majority support in the Senate do not
even get a vote if we allow filibusters
in these cases. That has been the case
with all these nominees.

I could go on and on with quotes. I
will not do it.

For 214 years we never had one suc-
cessful filibuster of a court of appeals
nominee, not one supported by the
leaders of either party. In the last 2
yvears we have had 10 successful filibus-
ters and 6 other threatened ones.

What has happened? Is there some-
thing extraordinarily wrong with these
nominees? No. I will go to two nomi-
nees before the Senate.

Justice Priscilla Owen from Texas. I
do not know Justice Owen. I did not in-
sist she come in and speak to me before
I voted on her nomination. Here is her
history.

Before joining the Texas Supreme
Court, Justice Owen was a partner with
the well-respected Texas law firm of
Andrews and Kurth. She made partner.
I never did. She practiced commercial
litigation for 17 years. She earned a
B.A. cum laude from Baylor University
and graduated cum laude from Baylor
Law School in 1977. After graduating
from law school, Justice Owen earned
the highest score in the State on the
December 1977 Texas bar exam. Law-
yers within the sound of my voice
know the difficulty of earning the
highest score on the bar exam. I am
not certain how I ever staggered
through the Missouri bar, but I am cer-
tain I did not get the highest score.

Justice Owen served on the Supreme
Court in Texas since 1995. This person
who could not even get a vote for 10
years has been a supreme court judge
in Texas. She was reelected to her sec-
ond term by 84 percent of the vote.
Every major newspaper in Texas en-
dorsed her. She cannot get a vote. She
has significant bipartisan support, in-
cluding from three former Democratic
judges on the Texas Supreme Court. I
will read some of that in a minute.

Justice Janice Rogers Brown from
California is the daughter of share-
croppers, born in Greenville, AL, in
1949. She attended segregated schools
in the era of Jim Crow. She moved to
Sacramento, CA. Her family did. She
got a B.A. in economics from Cali-
fornia State in 1974 and her law degree
from the UCLA Law School. She has
received honorary law degrees from
Pepperdine University, Catholic Uni-
versity of America Law School, and
Southwestern TUniversity School of
Law—three more honorary degrees
than I have. She currently serves and
is an associate justice—another justice
on the State Supreme Court who can-
not get a vote. She has held that posi-
tion since 1996. Before that, she was on
the intermediate State appellate court.
She got on the State court of appeals.
She cannot get a vote to get on the
Federal court of appeals. She is the
first African-American woman to serve
on California’s highest court and was
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retained with 76 percent of the vote in
the last election.

I can go on and on with honorary de-
grees. She spent 24 years in public life
in various legal capacities. She is expe-
rienced in judicial matters, in other
governmental matters as a lawyer. She
cannot get a vote. She is being filibus-
tered.

Some of my colleagues say these and
the other eight are too extreme; they
are not in the mainstream. I wish
every Federal judge on the bench today
had the qualifications of these people
and the bipartisan support of these
people. The people who know them best
from their own States do not think
they are too extreme.

Raul Gonzalez, former Democratic
Justice on the Supreme Court of Texas
said of Justice Owen:

I found her to be apolitical, extremely
bright, diligent in her work and of the high-
est integrity. I recommend her for confirma-
tion without reservation.

I guess he would support a vote since
he says we ought to confirm her.

Here is another former Democratic
Chief Justice:

After years of closely observing Justice
Owen’s work, I can assert with confidence
that her approach to judicial decision-mak-
ing is restrained, her opinions are fair and
well reasoned, her integrity is beyond re-
proach ... I know personally how impec-
cable her credentials are.

This is from a Democrat in Texas,
one of her colleagues.

Jack Hightower, a former Demo-
cratic Justice on the Supreme Court of
Texas:

I am a Democrat and my political philos-
ophy is Democratic, but I have tried very
hard not to let preconceived philosophy in-
fluence my decision on matters before the
court. I believe that Justice Owen has done
the same.

A bipartisan group of 15 former presi-
dents of the State Bar of Texas:

Although we profess different party affili-
ations and span the spectrum of views of
legal and policy issues, we stand united in af-
firming that Justice Owen is a truly unique
and outstanding candidate for appointment
to the Fifth Circuit . .. The status of our
profession in Texas has been significantly
enhanced by Justice Owen’s advocacy of pro
bono service and leadership for the member-
ship of the State bar of Texas.

They go on and on. These are 15 bi-
partisan former presidents of the State
bar of Texas about Justice Priscilla
Owen. She cannot get a vote. The 215-
year tradition of not filibustering
court of appeals nominees is broken to
keep people such as her from not get-
ting a vote.

The same things can be said of Jus-
tice Janice Rogers Brown who appears
to be an extraordinary person. A bipar-
tisan group of 12 of her current and
former judicial colleagues says:

Much has been written about Justice
Brown’s humble beginnings, and the story of
her rise to the California Supreme Court is
truly compelling. But that alone would not
be enough to gain our endorsement for a seat
on the federal bench. We believe she is quali-
fied because she is a superb judge. We who
have worked with her on a daily basis know
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her to be extremely intelligent, keenly ana-
lytical, and very hard working. We know
that she is a jurist who applies the law with-
out favor, without bias and with an even
hand.

And she can’t get a vote. This 214-
year tradition of not filibustering
court of appeals judges, we are break-
ing to keep people such as this woman
from getting on the Federal bench and
even getting a vote because she is not
in the mainstream.

Here is the truth: There is not any
one judicial mainstream, as there is no
one mainstream of political philosophy
in the Senate. Judges disagree about
issues as Senators disagree about
issues. The point is to disagree without
being disagreeable. Disagree while rec-
ognizing the other person has a valid
point of view. The fact that you do not
agree with them does not make them
automatically unfit even for a vote to
serve on the Federal judiciary.

President Clinton appointed a lot of
judges during his time in office who
were a lot more liberal than I would
have liked. I probably wouldn’t have
appointed very many of them. I cannot
say they are out of the mainstream.
They represent the views of tens of
millions of people in the country. When
you say somebody who disagrees with
you is out of the mainstream, you are
slandering everyone who supports their
views. It is not the right thing to do. It
is extremely divisive.

When we hear Members in the Senate
say somebody else is not in the main-
stream, what they mean is that other
person disagrees with me. A
confrontational person follows this
logic: You say, They do not agree with
me; therefore, they are not in the
mainstream, and then when you add
the filibuster on top of that, you say,
therefore, I am not only not going to
vote for them—which to me is the first
mistake—but I am not even going to
let them have a vote. What you are
saying is they, and everyone such as
them in the whole country and the
Senate, do not even deserve a vote on
whether they are qualified for public
office.

Then we wonder why this place gets
divisive and why it is hard to operate
because we are not showing respect to
many who may disagree with us.

My wife says, when she wants to
bring me down to earth when I am on
my high horse, JIM, wouldn’t the world
work wonderfully if everyone would
only agree with you all the time about
everything? We do not all agree with
each other about everything. We have a
vote and we go on. And then we try and
concentrate on the areas where we do
agree, such as the highway bill.

The worst thing about this—and
there are a lot of bad things about
what is happening with regard to the
filibustering of nominations, the
breaking of this 214-year tradition—the
worst thing about it is the slandering
of the credentials and the careers of
these qualified people.

There is an old idiom, an old saying:
People will forgive you the wrong you
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do them, but they will never forgive
you the wrong they do you. Once, for
whatever reason, they have done some-
thing that is wrong to you, then they
may decide, you know what, I have to
make that person out to be a bad per-
son to justify the wrong I did to them
in the first place.

A filibuster of these people, breaking
the tradition to do that, to not even let
them have a vote, these people who
have bipartisan majority support on
the floor, to justify that, you have to
say things about their records. That
completely disserves their histories of
public service and qualifications, as
the people who know them best have
said.

The second worst thing about this
whole issue is the fact that there are
now large parts of the political com-
munity in this country, and even here,
that, in order to support this effort and
to win this battle that is going on, are
treating the filibuster like it is a great
thing. My heavens, there are groups
that have made a mascot out of the fil-
ibuster. Filibuster is an extraordinary,
obstructive tactic that is not even per-
mitted in most legislative bodies. Even
the advocates of it say it should be
used sparingly.

The case is actually being made on
the floor of this Senate that the fili-
buster is part of our deliberative proc-
ess, that it promotes calmness and
coolness, compromise, moderation. Is
this calmness? Holding these votes up
for years, is this coolness? Is this com-
promise? We have used the filibuster
for the first time in 214 years, taking
yet another step with the device, mak-
ing it more common, a device that even
the advocates of it say should be used
very sparingly.

Do you want to know why? I will ex-
plain why. It has to do with the dynam-
ics of a legislative body. If you care
passionately about an issue before the
Senate—and we should care passion-
ately about these issues—and you
know that issue is going to come up for
a vote, what are you going to do? If you
know it is going to come up for a vote,
and a majority is going to win, what
are you going to do? You are going to
appeal to the middle, aren’t you? You
are going to seek arguments and
amendments and methods that get the
middle with you. That encourages com-
promise. If you do not have the middle
with you, and you know it is going to
be voted on, and you know a majority
is going to win, what is going to hap-
pen to your position? Even Senators
can figure out that math. You are
going to lose.

The majoritarian process promotes
compromise and discussion because it
empowers the middle. Filibusters em-
power the extreme, and not just the ex-
treme philosophically; they empower
the confrontational people. I have
nothing against people who take that
point of view. And you need some of
them in a legislative body, but you
have to be careful how much you em-
power them. The people who say: Liook,
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if it isn’t the way I want it, it is not
going to happen at all. It has to be my
way or the highway—that is what fili-
busters empower. I am not saying we
should not have it on the legislative
calendar. But we have to remember
there is a cost to it.

Do you want to know why we don’t
have an energy bill? Because of the fili-
buster. There are a lot of other exam-
ples of legislation the country has
wanted and needed that have been held
up with the filibuster. It is a tactic
with a cost. It should be used spar-
ingly. It should not be extended in
areas where it has not been used in the
past with a bipartisan consensus. That
is the reason all these distinguished
Democratic Senators said, for years on
the floor of this body: We are not going
to filibuster judicial nominations. It is
because they knew what would happen.

We can be certain of one thing: The
same standard is going to be applied in
this body from President to President.
I do not want the filibuster standard
applied. I do not want a situation
where because I disagree with a judi-
cial nominee of a Democratic Presi-
dent, I am expected, as a matter of
course—because that is the protocol
and the precedent in this Senate—not
to permit a vote. I believe—and it was
the tradition here for years—that even
if you disagree with a nominee, if they
are competent and have integrity, you
vote to confirm them out of respect for
the process that elected that President
and respect for the people and the
party that person represents, even if
you disagree. If they are a good person,
you vote to confirm them. That is what
I want to do in this Senate year by
year.

The PRESIDING OFFICER. The Sen-
ator has consumed 20 minutes.

Mr. TALENT. One more minute, and
I will really be done, if the Senator
does not mind.

At the very least, we have to allow a
vote. Let’s keep the tradition of 214
years in the Senate. Let us allow a
vote on these people, all of whom have
bipartisan, majority support on the
floor of the Senate. Let’s not continue
doing an injustice to the reputation of
these fine Americans. Let’s preserve
the traditions of the Senate, have this
vote, and then move on to other issues.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mrs. HUTCHISON. Mr. President, I
rise today in support of Priscilla Owen
to serve on the Fifth Circuit Court of
Appeals. I want to comment on the
constitutional right of Senators to ad-
vise and consent to judicial nomina-
tions by the President, a right that is
now being denied by tactics employed
by the minority in the Senate.

Priscilla Owen was nominated to the
Fifth Circuit Court of Appeals 4 years
ago—4 years ago! She has been serving
on the Supreme Court of Texas for 4
years, while awaiting her confirmation
by the Senate. Yet she has actually
had the votes to confirm her in the
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Senate four times. Four times the Sen-
ate has voted on her nomination, and
four times she has received a majority.
On May 1, 2003, a cloture vote: 52 to 45
in her favor; May 8, 2003, 52 to 45; July
29, 2003, 53 to 43; November 14, 2003, 53
to 42.

In all these cases, she had a majority
of votes in the Senate for confirmation,
but she is not on the Fifth Circuit
Court of Appeals today. Why? Because
her nomination is being filibustered by
Democrats, and she has been held to a
standard of 60 votes instead of 51. That
is changing the Constitution of the
United States.

I know Priscilla Owen. I have
watched her through this process. If
anything confirmed my admiration for
her, it is the incredible calm and meas-
ured response she has displayed in re-
sponse to unfair attacks which have
sometimes been personal, unfair, and
have had political overtones. Yet she
has remained totally professional. She
has gone through two hearings with
the committee. She has answered every
question members asked. Some people
have said she is the best witness that
has ever come before the Judiciary
Committee. It is because she knows
what she is doing. She knows the law.
And she is very bright.

She earned both her undergraduate
and law degrees from Baylor Univer-
sity. She earned the highest score—the
No. 1 score—on the Texas bar exam,
when she took it. She has had a distin-
guished career in the private sector for
17 years. And since 1995, she has served
on the Supreme Court of Texas.

The American Bar Association unani-
mously voted for her to have the ‘“‘well
qualified” recognition and rating. That
is the highest rating they award, as
they review judicial candidates—‘‘well
qualified.”

I would ask those who are holding up
her nomination by putting a 60-vote
threshold on it, in a completely par-
tisan vote, what is it that caused her to
have the entire Democratic conference
come out against her? She has received
bipartisan support nationwide.

When she was reelected to the Texas
Supreme Court in 2000, she received 84
percent of the vote. Every major news-
paper in Texas endorsed her.

Some of her detractors, I have to say,
opposed her before they had ever heard
one word about her. There were outside
groups that decided she should not be a
circuit court judge.

Three former Democratic judges, who
sat on the Texas Supreme Court, have
announced their public support for her.
A bipartisan group of 15 past presidents
of the Texas Bar Association have
come out in open support of Priscilla
Owen. I have to come away with the
view that this is really not a debate
about Priscilla Owen. This is not a de-
bate about this woman who has an im-
peccable record and an impeccable aca-
demic background. No, I do not think
it is about Priscilla Owen. I think it is
about the Constitution and the require-
ment of advice and consent.
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The minority has changed the Con-
stitution by filibustering judicial
nominees, for the first time in the his-
tory of the Senate. For the first time
in the history of the Senate—over 200
years—we saw, in the last session of
Congress, a filibuster of almost one-
third of President Bush’s circuit court
nominees. No President has ever re-
ceived fewer of his circuit court nomi-
nees than President George W. Bush.
Almost a third were filibustered to
death.

Before the 108th Congress, there were
only 17 cloture votes on judicial nomi-
nations. But there was never a judge
who had the support of the majority
who failed to get confirmed. That is
the key. For 70 percent of the last cen-
tury, the same party controlled the
Senate and the White House, but there
was no use of a partisan filibuster on
nominees to prevent an up-or-down
vote.

It is not the rule that is being
changed in this debate. It is the prece-
dent of the Senate, for 200 years, that
was changed in the 108th Congress, by
requiring 60 votes for the confirmation
of judges. And we are now looking to
reaffirm the will of the Senate to do
exactly what the Constitution envi-
sions; and that is, a 51-vote majority
for judges.

Two hundred years of Senate prece-
dent is being torn apart. Through Dem-
ocrat majority control and Republican
majority control over the years—the
filibuster was not used as it was in the
last session of Congress.

As recently as March of 2000, more
than 80 Senators were on record oppos-
ing the filibuster of judicial nomina-
tions because the filibuster was never
intended to be used this way.

The Senate’s original cloture rule, in
1917, did not even apply to nominations
because no Senator had ever used a fili-
buster for nominations. When the clo-
ture rule was rewritten in 1949 to cover
all matters, it was used most often for
scheduling purposes. History dem-
onstrates that there was no real prece-
dent for the use of the filibuster to per-
manently block the confirmation of ju-
dicial nominations. And there has
never been a cloture vote where the
person received majority support and
still was not confirmed. However, we
are not trying to do away with the fili-
buster on legislative matters. This is a
part of our tradition in the Constitu-
tion that everyone, I believe, wants to
uphold; that is, the right of a minority
to filibuster and require three-fifths of
the people present and voting in the
Senate to overturn it. It is a vital leg-
islative tool. But when it comes to
judges, the Constitution never envi-
sioned a super-majority. In fact, where
the Constitution has required a super-
majority, it has specifically said so. A
majority vote ensures the balance of
power between the President’s right to
nominate and the Senate’s role to give
advice and consent.

We are not only changing the tradi-
tion of the Senate with the filibuster of
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judicial nominations, we are changing
the balance of power that was clearly
set out in the Constitution and which
has been one of the strengths of our de-
mocracy. The separation of powers and
the balance of powers given to the leg-
islative, executive, and judicial
branches of our Government was the
genius of the Founding Fathers.

We value three independent branches
in our Government and work to pro-
hibit one branch from overruling an-
other, beyond repair. These are the
stakes in this debate. That balance of
power is going to be disrupted if we
allow a super-majority requirement for
Presidential nominees or judgeships to
be confirmed. It says a minority of 41
Senators, who are not in the majority
in the Senate, will have the ability to
dictate to the President who is accept-
able as a nominee.

That was not envisioned in the Con-
stitution, and it was part of the careful
balance between the right of the Presi-
dent to appoint the judiciary and the
Senate’s right to overturn that ap-
pointment by 51 votes, if necessary.
But if the nominee gets the majority of
51, that person is confirmed.

We are trying to uphold that con-
stitutional balance. The rules of the
Senate can be changed by the Senate.
The Supreme Court has been clear. In
the United States v. Ballin, the Su-
preme Court held that only a majority
of the lawful quorum is all that is nec-
essary to change the House or Senate
rules, practices, and procedures. More-
over, the Supreme Court held that the
right to change rules, practices, and
procedures is a ‘‘continuous power”’
that may be exercised at any time.

Clearly, the Senate has the right to
change its rules and practices by the
majority. I want the tradition of the
Senate, for 200 years, to be upheld
without any need for a rule change.
For 200 years, Democrats and Repub-
licans had agreed on this principle. It
was not until the last session of Con-
gress, when President George W. Bush
lost almost one-third of his judicial
nominees for the circuit court benches
that we saw sudden changes to the tra-
ditions of the Senate, with the effort to
impose a 60-vote super-majority for
nominations by the Democrats.

I am here to talk about someone I
know well, someone I have come to ad-
mire totally, even more than I did be-
fore she took this awesome responsi-
bility to become a nominee of the
President. She has withstood the slings
and arrows. Her strength and sound ju-
dicial temperament has been con-
sistent. Priscilla Owen has had the nec-
essary 51 votes to be confirmed by the
Senate four times. But still, we wait
and have been waiting for four years.
She deserves an up-or-down vote that
will allow her to sit on the Fifth Cir-
cuit Court of Appeals bench.

I hope we will not let 200 years of tra-
dition go. But if it is the will of the mi-
nority to continue to thwart 200 years
of tradition and the Constitution of the
United States, it is my hope we rein-
state the long-standing practice on
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nominations in the Senate and adhere
to the Constitution. Our Founding Fa-
thers knew what they were doing. We
should not change the Constitution
without going through the appropriate
amending process, which has not been
done.

We have unanimous consent for two
more speakers, which we intend to con-
tinue to hold.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mrs. MURRAY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
JUDICIAL NOMINATIONS

Mrs. MURRAY. Mr. President, I come
to the floor to talk about the Senate’s
deliberations on some of the adminis-
tration’s judicial nominees. It is clear
this is a debate about basic American
values. In drafting the Constitution,
the Framers wanted the Senate to pro-
vide advice and consent on nominees
who came before it to ensure that these
very rights and values were protected.
I believe, as a Senator, I have a respon-
sibility to stand up for those values on
behalf of my constituents in Wash-
ington State.

Many activists today are com-
plaining that certain Senators are at-
tacking religious or conservative val-
ues. I must argue that it is others—not
Democratic Senators exercising their
rights—who are pursuing a nomination
strategy that attacks basic values out-
lined in the Constitution.

Our democracy values debate and dis-
sension. Our democracy values the im-
portance of checks and balances. Our
democracy values an independent judi-
ciary. But with the nuclear option and
the rhetorical assault being launched
at Democratic Senators by activists
around the country, among others, we
see those values under attack.

The nuclear option is an assault on
the American people and many of the
things we hold dear. It is an attempt to
impose on the country, through life-
time appointments, the extreme values
held by a few at the cost of the many.
It is the tyranny of the majority per-
sonified. Confirming these nominees by
becoming a rubber stamp for the ad-
ministration would be an affront to the
200-year-old system of checks and bal-
ances, and at the same time it would be
an affront to the values I promised to
defend when I came to the Senate.

Building and maintaining a democ-
racy is not easy, but our system and
the rights and values it holds dear are
the envy of the world. In fact, the en-
tire world looks at us as the model for
government. It is our values they want
to look to. We must protect them not
only for us but for those fledgling de-
mocracies.
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I just returned from a bipartisan trip
to Israel, Iraq, Georgia, and the
Ukraine, where we saw leaders who
were trying to write constitutions, try-
ing to write laws, trying to write poli-
cies. They were all working very hard
to assure even those who did not vote
in the majority that they would have a
voice. The challenges were varied in
each country. They faced everything
from protecting against terrorists to
charging people for the first time for
electricity, to reforming wholly cor-
rupt institutions. Making sure that de-
mocracy survives means having de-
bates, bringing people to the table, and
making tough decisions.

In each case, the importance of not
disenfranchising any group of people
also rings true. So how we in this coun-
try accomplish the goal of sustaining a
strong democracy and ensuring the
participation of all people is very im-
portant.

Elections are the foundation of our
democracy. They determine the direc-
tion of our country. But an election
loss does not mean you lose your voice
or you lose your place at the table.
That is what we must do to keep our
democracy strong. That is why we are
fighting so hard to keep our voice.

Recently, we have heard a lot from
the other side about attacks on faith
and on values. In fact, some are trying
to say our motive in this debate is
somehow antifaith. I argue the oppo-
site is true. We have faith in our val-
ues, in American values. We have faith
that these values can and must be
upheld. It is not an ideological battle
between Republicans and Democrats. It
is about keeping faith with the values
and the ideals our country stands for.
Having values and having faith in
those values requires that we make
sure those without a voice are rep-
resented. Speaking up for those in pov-
erty to make sure they are fed is a
faith-based value. Making sure there is
equal opportunity and justice for the
least among us is a faith-based value.
Fighting for human rights and taking
care of the environment are faith-based
values. To now say those of us who
stick up for minority rights are
antifaith is frightening and it is wrong.

I hope those who have decided to
make this into a faith-antifaith debate
will reconsider. This should be about
democracy. It should be about the pro-
tection of an independent judiciary,
and it should be about the rights of mi-
norities.

Mr. President, our system of govern-
ment, of checks and balances, and our
values are under attack by this trans-
parent grab for power. They are, with
their words and potential actions, at-
tempting to dismantle this system de-
spite the clear intent of the Framers
and the weight of history and prece-
dent. They think they know better. I
think not.

Mr. President, there is even news this
morning that our friends on the other
side are unwilling to come to the table
to compromise to avoid this crisis. I
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want to take a second to praise our
leader, Senator REID, for his effort to
find a reasonable conclusion before the
nuclear bomb is dropped.

Unfortunately for him, for all of us
on this side of the aisle, and for this in-
stitution, that plea has been rejected.

First, yesterday we saw that Karl
Rove, one of the President’s top advis-
ers, said there would be no deal. Now,
in this morning’s papers, we read the
leadership on the other side of the aisle
is falling into line and saying, ‘‘No
deal.”

By rejecting the deal, Republicans
are now saying that three nominees—
three total nominees—are so important
that they must break with the more
than 200 years of tradition and 200
years of precedent. We have heard day
after day on the floor—even a few mo-
ments ago—that this is the most im-
portant issue facing this body today.

Well, we have record-high gas prices
and deficits, we have 45 million unin-
sured Americans, and we have far too
many veterans without the health care
they need and deserve. All the other
side is talking about is doing away
with the checks and balances so they
can get radicals on the bench.

If the other side wants to continue on
this destructive course and ignore
those real needs of the American peo-
ple, they can. But this Senator and my
colleagues will continue to fight this
abuse of power and do the work the
people sent us here to do.

It is a sad day when one side refuses
to come to the table to negotiate a way
out of this impasse. It is even sadder
that they refuse to accept our excellent
confirmation record in blind pursuit of
confirming the most radical of their
choices.

Although we have been able to con-
firm 205 nominees that President Bush
sent forward, there are a few that are
far outside some basic values.

Let’s start close to home with Presi-
dent Bush’s nominee to the Ninth Cir-
cuit Court. To that court, which over-
seas appeals from my home State of
Washington and five other States,
President Bush has nominated William
Myers. Mr. Myers is a lifelong lobbyist
and anti-environmental activist. He is
opposed by over 175 environmental,
labor, civil, and women’s disability
rights organizations. He even drew op-
position from Native American organi-
zations and from the National Wildlife
Federation. This is a man who has
never tried a jury case, who has an
anti-environmental record stretching
back to his days as a Bush Interior De-
partment official and industry Ilob-
byist. He even received the lowest pos-
sible rating from the ABA.

Mr. President, in the Pacific North-
west and in regions around this great
country, we hold our environmental
values dear. I am not willing to hand a
lifetime appointment to such a vehe-
ment advocate against the people’s in-
terests. This is the perfect example of
the check our Framers had in mind
when they drafted our Constitution.
We can, and we must, use it.
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