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change Senate rules, taking apart the 
most successful program we have had 
in this country’s history, the Social 
Security Program, the American peo-
ple are asking, as they answer these 
polls: Where is the leadership? Where 
will the leadership come from to put 
this country on track? 

We do have crisis. It is not Social Se-
curity. We have a bona fide crisis in 
health care. Prescription drug costs, 
health care costs are going straight up, 
and no one is doing anything about it. 
We have a crisis in jobs. We have the 
biggest trade deficit in human history, 
and we are choking on it. We have mas-
sive numbers of American jobs moving 
every single day overseas. It is an epi-
demic because American workers are 
being told by their multinational em-
ployers: You either compete with 30- 
cent labor from China or we are sorry, 
it is over for you. That job goes to 
China for 30 cents an hour, working 7 
days a week, 12 to 14 hours a day, often 
kids. We have an epidemic in jobs and 
trade. We have a serious problem with 
the largest budget deficits in the his-
tory of this country. Yes, that is a cri-
sis. 

Last week, we passed an $80 billion 
emergency supplemental bill to pay for 
the costs in Iraq and Afghanistan and 
not one penny was paid for. The admin-
istration that requested it did not sug-
gest it be paid for. Congress did not 
suggest it be paid for. Just add it to 
the debt. Send the soldiers to Iraq and 
bring them back later and have them 
pay for the debt. 

So, yes, we have some crises. Health 
care, jobs, trade deficit, fiscal policy, 
energy. Drive to the gas pumps and ask 
yourself whether there is a problem 
there. And then we have the Crown 
Prince of Saudi Arabia going to Texas 
yesterday to explain how much addi-
tional oil they will pump in order to 
help us with our energy problem. Sixty 
percent of our oil comes from off our 
shores, much of it from troubled parts 
of the world—Saudi Arabia, Iraq, Ven-
ezuela, Kuwait. 

If, God forbid, tomorrow the pipeline 
for sending oil to this country from 
those troubled parts of the world were 
ruptured, this country’s economy 
would be flat on its back. We are held 
hostage by oil from off our shores to 
the extent we have to have the Saudis 
come to Texas, to the ranch, to explain 
to us how they are going to help us 
solve our problems. 

The fact is, we do have crises. The 
operative question is, Where is the 
leadership? Where is the leadership? 
Where will it come from to deal with 
these issues? No, I am not talking 
about the nuclear option. That is a spe-
cious approach, one that will injure 
this Senate and injure this country. I 
am not talking about taking Social Se-
curity apart—exactly the wrong thing. 
I am talking about the leadership for 
things that really matter to American 
families. 

When people are in their homes, sit-
ting at their tables, having supper, 

they talk about issues such as: Do I 
have a good job? Does it pay well? Do 
I have job security? Do grandpa and 
grandma have access to good health 
care? How about the kids, do they have 
access to doctors when they need it? 
Are our kids going to a school we are 
proud of? Do we live in safe neighbor-
hoods? Those are things that are opera-
tive in the midst of families’ interests 
about this country and where they live. 

I hope very much the majority party 
will understand what the American 
people are telling them: Lay off the nu-
clear option. Accept that 95-percent 
support for judges nominated by this 
President, which is a pretty good 
record. Ninety-five percent, that is a 
good record. Accept and understand 
there is an opposition party. They, too, 
have rights. And accept and understand 
that compromise is not a bad word. 
Compromise recognizes that this de-
mocracy works when you have biparti-
sanship, when you reach across the 
aisle. That is what the 60-vote margin 
requires us to do, in my judgment. And 
answer the question, Where is the lead-
ership? Just answer that question, 
Where is the leadership on issues that 
matter to American families? My hope 
is, in the coming days we will see some 
of that leadership both here in the Con-
gress and also from this administra-
tion. 

Last, and most importantly, let’s not 
ever hear again that those with whom 
you disagree are not people of faith. 
What a shameless thing to be doing, to 
suggest that your political opponents 
are people who are not people of faith. 
This country is better than that. Polit-
ical debate and dialog can be better 
than that. And the American people ex-
pect and deserve better. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Kentucky is recognized. 
f 

JUDICIAL NOMINATIONS 

Mr. BUNNING. Mr. President, I rise 
to talk about the broken confirmation 
process for Federal judges. The Senate 
faces an unprecedented crisis and is 
failing the Constitution and the Amer-
ican people. 

For the first time in the Senate’s his-
tory, a minority of Senators is twisting 
the rules of the Senate to block the 
will of the majority. They are taking 
for themselves a power granted only to 
the President of the United States, the 
power of nominating judges. Just as 
disturbing is the fact that the minority 
is also threatening to shut down the 
Senate and the people’s business if the 
majority acts to restore Senate tradi-
tion and fulfill our constitutional re-
sponsibility. 

Make no mistake about it, we will re-
store the Senate tradition of taking 
up-or-down votes on the President’s 
nominees. Hopefully, the minority will 
support the nomination process the 
Senate has practiced for more than 200 
years and end the filibuster of judicial 
nominations. But if the majority of the 

Senate must act to restore that tradi-
tion, we will do so. 

Like many Senators, I spend a lot of 
time in my home State. I meet with 
constituents, give speeches to civic 
groups, and tour manufacturing plants. 
I have heard a lot about the war in Iraq 
and Social Security. People talk about 
gas prices and the economy, education, 
and health care. But the topic I hear 
about the most is the importance of 
confirming judges. 

Last November, election day came 
and the American people spoke. Presi-
dent Bush won reelection by receiving 
the most votes ever cast for a Presi-
dential candidate. A majority of the 
American people clearly endorsed his 
policies and his leadership. So when 
this Congress convened, I had high 
hopes that the crisis of judicial nomi-
nations was behind us. 

I hoped the Senators who obstructed 
the Senate’s business over the past 2 
years realized the errors of their ways. 
After all, they lost seats in the Senate, 
and their minority leader also was de-
feated in the last election. I hoped we 
could turn to voting on President 
Bush’s nominations to the Federal 
bench. I hoped we would return to the 
Senate tradition of giving nominees an 
up-or-down vote. 

But it did not take long to realize 
that was not going to be the case. The 
minority proudly boasts about their 
filibustering the President’s nominees. 
And if the majority acts to restore 
Senate tradition, they say they are 
going to expand their obstructionism 
to the entire business of the Senate 
and shut down the Government. 

In article II, section 2 of the Con-
stitution, the President is given the 
power to nominate judges. And upon 
advice and consent of the Senate, those 
nominees shall be placed on the bench. 

So the President alone has the power 
to pick judges. And the Senate has the 
responsibility to render its advice and 
consent. That leads to the question of 
what does ‘‘advice and consent’’ mean? 
Fortunately, I am not a lawyer or a 
constitutional scholar. But I can read. 
And the Framers were pretty clear 
when they spoke. 

First, they said the Senate as a 
whole is to give its advice and consent. 
When the Constitution speaks of the 
Senate as a whole body, it means a ma-
jority of the body. The Supreme Court 
has even stated as much. 

Second, the Framers were pretty 
clear when they required more than a 
majority to act. For example, they re-
quired a two-thirds vote to amend the 
Constitution. They required a two- 
thirds vote to convict and remove from 
office an impeached President or Fed-
eral official. But even more telling, in 
the very same sentence of the Con-
stitution that gives the Senate the 
duty to render advice and consent on 
nominations, the Framers also re-
quired a two-thirds vote to approve a 
treaty. 

Now, if Framers meant that a super-
majority vote was required to approve 

VerDate Aug 31 2005 04:01 Jan 08, 2007 Jkt 059060 PO 00000 Frm 00004 Fmt 0624 Sfmt 0634 E:\RECORDCX\T37X$J0E\S26AP5.REC S26AP5m
m

ah
er

 o
n 

P
R

O
D

1P
C

70
 w

ith
 C

O
N

G
-R

E
C

-O
N

LI
N

E



CONGRESSIONAL RECORD — SENATE S4229 April 26, 2005 
a nominee, they would have clearly 
stated so. The supermajority is some-
thing the Constitution rejects for 
nominees, but that is exactly what the 
minority is saying when they filibuster 
a nominee. The minority is attempting 
to shift the balance of power away 
from the executive to the legislative 
branch. That is nothing more than re-
writing the Constitution and the sepa-
ration of powers the Framers designed 
more than 200 years ago. 

What the Constitution does give 
every Senator a right to do is to ex-
press his or her opinion on a nominee 
and on the nominee’s qualifications. 
That right is to speak in support of or 
in opposition to, and vote for or 
against a nominee. But no Senator has 
the right to prevent the whole Senate 
from voting on judicial nominees if 
they are unable to convince enough 
Senators to join in their opposition. 

It is the duty of Senators to speak 
their objections and then vote yes or 
no. They may make the ultimate state-
ment against a nominee by voting 
against him or her, but they may not 
prevent the rest of the Senate from 
giving the same ultimate statement. 
They must not block an up-or-down 
vote on the nominee. In fact, for more 
than 200 years, this is how the Senate 
has considered nominations: with an 
up-or-down vote. Debate has taken 
place, and then the nominee has been 
given a vote. 

Never before the 108th Congress was a 
nominee with majority support denied 
a vote on the Senate floor. Never be-
fore the last Congress had the rules of 
the Senate been twisted to prevent 
such a vote. Previous Senates had not 
even considered filibustering nominees 
as an option. The rules do not explic-
itly prohibit it because Senate tradi-
tion has always been to allow the 
nominee, no matter how controversial, 
an up-or-down vote. 

I remember a situation in the 106th 
Congress. A group of Republicans op-
posed several of President Clinton’s 
nominees to the Ninth Circuit Court of 
Appeals. Some Senators wanted to do 
everything within their power to stop 
those nominees from reaching the 
bench. But the majority leader at the 
time, Senator TRENT LOTT, said this 
was wrong and filed cloture himself to 
move the nominations forward. Cloture 
was invoked, and both nominees were 
confirmed, with many more Senators 
opposing the nominations than cloture. 

Today, President Bush’s nominees, 
who all have majority support, are 
being denied a vote by a partisan fili-
buster led by the Democratic Party 
leadership. That is unprecedented and 
must come to an end. 

Just years ago, many Senators who 
now champion the filibuster of Presi-
dent Bush’s nominees stated that judi-
cial nominees should receive an up-or- 
down vote. Some even advocated abol-
ishing the filibuster altogether. In fact, 
19 members of the minority who are 
still serving today voted to abolish all 
filibusters. And now some of those Sen-

ators are the loudest voices in the Sen-
ate for filibustering President Bush’s 
nominees. 

Some of my colleagues across the 
aisle have spoken out against filibus-
tering nominations. For example, the 
senior Senator from New York said, in 
2000: 

We are charged with voting on the nomi-
nees. 

The junior Senator from California 
said, in 1997: 

It is not the role of the Senate to obstruct 
the process and prevent numbers of highly 
qualified nominees from even being given the 
opportunity for a vote on the Senate floor. 

The current minority whip said, in 
1998: 

If, after 150 days languishing on the Execu-
tive Calendar that name has not been called 
for a vote, it should be. Vote the person up 
or down. 

And the senior Senator from Massa-
chusetts said, in 1998: 

We should resolve these disagreements by 
voting on these nominees—yes or no. 

It is amazing how some easily forget 
their own words. Or maybe I should 
say, conveniently and selectively for-
get their own words. 

Well, Republicans did give President 
Clinton’s nominees an up-or-down vote. 
And now the minority should allow the 
same courtesy to President Bush’s 
nominees. 

Something we have heard over and 
over from the minority is how many of 
President Bush’s nominees they have 
allowed to be confirmed. Let’s talk 
about that. The minority likes to talk 
about all nominations, but all nomina-
tions are not equal in their impact 
within the judiciary. District court 
judges, while they are very important, 
are not as powerful as circuit court 
judges. President Bush’s nominees to 
the circuit court have the lowest con-
firmation rate since the Roosevelt ad-
ministration at 69 percent. President 
Clinton’s circuit court nominees were 
confirmed at a rate of 77 percent, far 
above President Bush. 

And not all circuit courts are equal. 
The DC Circuit is the most important. 
For that court, only 33 percent of 
President Bush’s nominees have been 
confirmed. President Clinton’s nomi-
nees were confirmed 78 percent of the 
time. Those differences are staggering 
and support the fact that our judicial 
confirmation system is broken because 
of the obstruction tactics of the minor-
ity. 

Something must be done to fix this 
crisis. The solution can be up to our 
colleagues on the other side of the 
aisle. The simplest, fastest, and most 
desirable option is for the minority to 
agree to drop its obstructionist ways 
and allow an up-or-down vote on all ju-
dicial nominees. Unfortunately, that 
does not appear likely to happen. 

Last Congress, the current minority 
leader was asked how much time his 
side needed to present their case 
against a nominee. He replied that 
there was ‘‘not a number in the uni-
verse’’ that they would accept. 

So where does that leave us? The 
only answer I could see is to restore 
Senate tradition through a change in 
the rules of the Senate. Article I, sec-
tion 5 of the Constitution reads: 

Each House may determine the Rules of its 
Proceedings . . . 

That means a majority of the Senate 
can act to change the rules. It is the 
responsibility of the majority of Sen-
ators who want to fulfill the Senate’s 
constitutional duty to take action nec-
essary to do so. Majority action to set 
the rules of the Senate is not unprece-
dented, nor is it an assault on the body. 

It cannot be an attack on the Senate 
to act to restore 200-plus years of Sen-
ate tradition and allow the Senate to 
fulfill its constitutional obligations. 
The senior member of the Senate 
Democratic caucus himself has taken 
such action. Not once, not twice, but 
four times in a 10-year period, the sen-
ior Senator from West Virginia 
changed the application of the Senate 
rules through a majority vote, and all 
four times his actions were aimed at 
limiting Senators’ rights to debate or 
filibuster. Senate history is filled with 
other examples of majority action re-
sulting in a change to the Senate rules 
to restrict the filibuster. 

Let me make something very clear: 
We are not talking about changing the 
legislative filibuster. In fact, the only 
Senators I have heard advocating 
elimination of legislative filibusters 
are on the other side of the aisle. Not 
only does the legislative filibuster have 
a place in the Senate’s tradition and 
history, it is fundamentally different 
from the filibuster of judicial nomi-
nees. Writing legislation is solely with-
in the power of the legislative branch, 
and the Senate is empowered by the 
Constitution to set its own rules. 

In the case of nominations, the nomi-
nating power is the power of the Presi-
dent, and the Senate can only accept or 
reject those nominees. The purpose of a 
legislative filibuster is to force changes 
in the legislation. However, no number 
of Senators can amend nominations; 
we can only accept or reject them. 
There is a place for the legislative fili-
buster within the Constitution, but 
there is not for the filibuster of judicial 
nominations. 

So I urge my colleagues on the other 
side of the aisle to take a deep breath 
and step back from the line in the sand 
that they have drawn. Offer us a com-
promise that guarantees each nominee 
a vote. Give us a set of time for debate. 
Let’s take a vote. This issue is too im-
portant for the majority of the Senate 
to ignore anymore. We cannot and will 
not let a minority of this body rewrite 
the Constitution and destroy the Sen-
ate’s traditions. We must vote, and we 
will vote. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 
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Mr. INHOFE. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. At this 
time, morning business is closed. 

f 

TRANSPORTATION EQUITY ACT; A 
LEGACY FOR USERS—MOTION TO 
PROCEED 

The PRESIDING OFFICER. Under 
the previous order, the Senate will re-
sume consideration of the motion to 
proceed to H.R. 3, which the clerk will 
report. 

The assistant legislative clerk read 
as follows: 

Motion to proceed to the consideration of a 
bill (H.R. 3) to authorize funds for Federal 
aid highways, highway safety programs, and 
transit programs, and for other purposes. 

The PRESIDING OFFICER. Under 
the previous order, there will be 60 
minutes for debate equally divided be-
tween the two leaders or their des-
ignees. 

The Senator from Oklahoma is recog-
nized. 

Mr. INHOFE. Mr. President, I am 
glad this day is here and that we are 
proceeding. I certainly encourage my 
colleagues to vote for this motion to 
proceed. I have every expectation that 
it will pass overwhelmingly. It seems 
as though we are always in a lot of con-
troversy when we talk about a highway 
reauthorization bill. It doesn’t come 
along very often—about every 6 years. 
In my tenure here, I have been involved 
in four of them. This is the fourth, and 
it is very significant. 

It is interesting that even though 
there is a lot of criticism, when it gets 
down to the vote, the vote is always 
overwhelming. I remind my colleagues 
that last year’s bill was at $318 bil-
lion—that was contract authority—and 
there was about $303 billion in guaran-
teed spending. It passed by a margin of 
76 to 21. It is something I know people 
are interested in, but there are always 
problems. First of all, let me just say 
how this is bipartisan. My good friend, 
the ranking member of the committee, 
Senator JEFFORDS—back when the 
Democrats were in the majority, he 
was chairman—and I always agreed on 
these highway issues. It is kind of in-
teresting that those of us who are con-
servatives really believe this is some-
thing we are supposed to be doing 
here—building infrastructure, building 
roads. I am particularly concerned that 
our State Of Oklahoma has not had its 
fair share. We have been ranked as hav-
ing the worst bridges in the Nation. 

Anyway, we have the bill up. It is 
going to be essentially the same bill as 
we had last year. We passed it out of 
committee. There is always a problem. 
Let me mention this because it needs 
to come out in the beginning. There 

are two different ways to have a high-
way program. One is to do it—and es-
sentially the other body does it more 
this way—by taking projects and add-
ing them, and you pass this, so you 
know what projects will be there for 
the next 6 years. If you do that, then 
the people who are on the inside track 
would have the best opportunity to 
have theirs, and there is always an ac-
cusation of there being pork and hav-
ing special projects. 

In the Senate, we do it the hard way. 
We have a formula. When you have a 
formula, it takes into consideration so 
many different aspects. There is not 
one State that could not stand and say, 
my State is not being treated fairly be-
cause of this factor or the other factor. 
If you look at the formula factors, you 
have so many factors, such as inter-
state lane miles, vehicle miles traveled 
on interstates, contributions to the 
highway trust fund, the lane miles, 
principal arteries, VMT on principal 
arteries, diesel fuel, donee status, 
donor status, and low-income States. 
Oklahoma is a low-income State. That 
should be a consideration. You have a 
low-population State, such as the one 
of Senator BAUCUS, who has been in the 
leadership working on this issue. They 
still have to be able to drive even 
though they don’t have a large popu-
lation from which to get the funds. You 
have the high-fatality-rate States. You 
have a factor for the guaranteed min-
imum growth and the guaranteed min-
imum rate of return for donor States. 

Oklahoma has been a donor State for 
as long as I can remember. I remember 
when we had written into the law we 
would get back 75 percent of what we 
have paid in. Now it is up to 90.5 per-
cent. If we passed the bill last year at 
that funding level, it would be 95 per-
cent. It looks like with the figure that 
we passed out of the committee on the 
floor that we will be considering today 
is one that will allow us to get to 92 
percent. 

I know the formula is not perfect. 
There are a lot of donor States that 
think they are not getting enough. A 
lot of donee States think they are not 
getting enough. The unhappy donee 
States complain about the growth rate, 
but they are ignoring the high rate of 
return. The unhappy donor States are 
complaining about the rate of return, 
but they are ignoring the high growth 
rates. I have seen unhappy donors try-
ing to rewrite formulas. You cannot do 
that in a vacuum. I am sympathetic 
with unhappy States; however, they 
cannot change the formula in a vacu-
um and not affect every other State. 
One of the States is trying to do that 
right now, and that would adversely af-
fect the rest of the States. It is some-
thing that is difficult to deal with. 
When we get to conference, there are 
things we can do that we cannot do on 
the Senate floor. Perhaps some of these 
things will be done. 

With that, I will yield to Senator 
JEFFORDS, the ranking member on our 
Environment and Public Works Com-
mittee, for his comments. 

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized. 

Mr. JEFFORDS. Mr. President, I rise 
today to add my voice to those calling 
for the approval of the motion to pro-
ceed that we will soon vote on. 

For more than 3 years Congress has 
been trying to pass a highway bill. 
Today we are taking one more step in 
the long road toward passage of this 
important legislation. 

Mr. President, our Nation needs this 
bill. We need this bill because it will 
make our roads and transit systems 
more efficient and safer. 

This year it is estimated that 33 per-
cent of America’s major roads are in 
poor or mediocre condition; 27 percent 
of America’s bridges are structurally 
deficient or functionally obsolete; 37 
percent of America’s major urban roads 
are congested; and 42,000 Americans 
will die in traffic accidents. 

We need this bill because a fully 
funded bill is good for the economy. 

The Department of Transportation 
says that for every $1 billion of Federal 
spending on highway construction na-
tionwide, 47,500 jobs are generated an-
nually; and that every dollar invested 
in the Nation’s highway system yields 
$5.40 in economic benefits because of 
reduced delays, improved safety and re-
duced vehicle operating costs. 

We need this bill to maintain our 
current highways and bridges than ever 
before, while demand for our roadways 
only increases. 

The Federal Highway Administration 
says that 52 percent of highway funds 
spent by States went to preserving 
highway systems while just 19 percent 
went to building new roads and bridges. 

At the same time, traffic congestion 
costs American motorists $69.5 billion 
a year in wasted time and fuel costs 
and we spend an additional 3.5 billion 
hours a year stuck in traffic. 

This bill isn’t perfect. In fact, I think 
it needs additional funding. The White 
House has suggested an overall funding 
level for surface transportation of $284 
billion over 6 years. 

This despite the President’s own 
Transportation Department saying we 
need at least $300 billion to simply 
maintain the status quo, and some-
thing well above that level to make 
progress on conditions and perform-
ance. 

Thankfully, calls for increased fund-
ing have come from Republicans, 
Democrats and Independents; Members 
of the House and Senate, Governors 
and Mayors. But we will address the 
funding issue in due time. 

Today we must get cloture on this 
bill and move forward. 

Once again, I would like to thank the 
Senate leadership on both sides for 
their support of this bill. 

I would also like to pay tribute to 
Chairman INHOFE and Senators BOND 
and BAUCUS for their support and co-
operation in helping get us to where we 
are today. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
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