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of contractors’ taxpayer identification 
numbers in the Central Contractor 
Registry database of the Department of 
Defense, and for other purposes. 

S. 702 
At the request of Mr. BAUCUS, the 

name of the Senator from Indiana (Mr. 
BAYH) was added as a cosponsor of S. 
702, a bill to amend the Internal Rev-
enue Code of 1986 to repeal the occupa-
tional taxes relating to distilled spir-
its, wine, and beer. 

S. CON. RES. 16 
At the request of Mr. BINGAMAN, the 

name of the Senator from Connecticut 
(Mr. LIEBERMAN) was added as a co-
sponsor of S. Con. Res. 16, a concurrent 
resolution conveying the sympathy of 
Congress to the families of the young 
women murdered in the State of Chi-
huahua, Mexico, and encouraging in-
creased United States involvement in 
bringing an end to these crimes. 

S. RES. 31 
At the request of Mr. COLEMAN, the 

names of the Senator from Montana 
(Mr. BURNS) and the Senator from Utah 
(Mr. HATCH) were added as cosponsors 
of S. Res. 31, a resolution expressing 
the sense of the Senate that the week 
of August 7, 2005, be designated as ‘‘Na-
tional Health Center Week’’ in order to 
raise awareness of health services pro-
vided by community, migrant, public 
housing, and homeless health centers, 
and for other purposes. 

S. RES. 83 
At the request of Mr. SANTORUM, the 

name of the Senator from Alaska (Mr. 
STEVENS) was added as a cosponsor of 
S. Res. 83, a resolution commemorating 
the 65th Anniversary of the Black 
Press of America. 

S. RES. 85 
At the request of Mr. THOMAS, the 

names of the Senator from Florida (Mr. 
MARTINEZ), the Senator from Montana 
(Mr. BAUCUS) and the Senator from 
Alaska (Mr. STEVENS) were added as co-
sponsors of S. Res. 85, a resolution des-
ignating July 23, 2005, and July 22, 2006, 
as ‘‘National Day of the American Cow-
boy’’. 

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. SMITH (for himself, Mr. 
INOUYE, Ms. SNOWE, Mr. DOR-
GAN, Mr. SUNUNU, Mr. BURNS, 
Mr. LAUTENBERG, and Mr. STE-
VENS): 

S. 714. A bill to amend section 227 of 
the Communications Act of 1934 (47 
U.S.C. 227) relating to the prohibition 
on junk fax transmissions; to the Com-
mittee on Commerce, Science, and 
Transportation. 

Mr. SMITH. Mr. President, I rise 
today with Senator INOUYE and other 
colleagues to introduce the ‘‘Junk Fax 
Prevention Act of 2005.’’ This bill will 
strengthen existing laws by providing 
consumers the ability to prevent unso-
licited fax advertisements and provide 
greater Congressional oversight of en-
forcement efforts by the Federal Com-

munications Commission (FCC). This 
bill will also help businesses by allow-
ing them to continue to send faxes to 
their customers in a manner that has 
proven successful with both businesses 
and consumers. 

In July of 2003, the FCC reconsidered 
its Telephone Consumer Protection Act 
(TCPA) rules and elected to eliminate 
the ability for businesses to contact 
their customers even where there ex-
ists an established business relation-
ship. The effect of the FCC’s rule would 
be to prevent a business from sending a 
fax solicitation to any person, whether 
it is a supplier or customer, without 
first obtaining prior written consent. 
This approach, while seemingly sen-
sible, would impose significant costs on 
businesses in the form of extensive 
record keeping. Recognizing the prob-
lems created by this rule, the Commis-
sion has twice delayed the effective 
date, with the current extension of 
stay expiring on June 30, 2005. 

The purpose of this legislation is to 
preserve the established business rela-
tionship exception currently recog-
nized under the TCPA. In addition, this 
bill will allow consumers to opt out of 
receiving further unsolicited faxes. 
This is a new consumer protection that 
does not exist under the TCPA today. 

We believe that this bipartisan bill 
strikes the appropriate balance in pro-
viding significant protections to con-
sumers from unwanted unsolicited fax 
advertisements and preserves the many 
benefits that result from legitimate fax 
communications. 

In the 108th Congress, this legislation 
passed both the Senate and House but 
was not signed into law prior to the ad-
journment of Congress. We hope that 
both the Senate and House can pass 
this legislation in a timely manner, 
prior to June 30, 2005, when the FCC’s 
stay expires. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 714 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Junk Fax 
Prevention Act of 2005’’. 
SEC. 2. PROHIBITION ON FAX TRANSMISSIONS 

CONTAINING UNSOLICITED ADVER-
TISEMENTS. 

(a) PROHIBITION.—Section 227(b)(1)(C) of the 
Communications Act of 1934 (47 U.S.C. 
227(b)(1)(C)) is amended to read as follows: 

‘‘(C) to use any telephone facsimile ma-
chine, computer, or other device to send, to 
a telephone facsimile machine, an unsolic-
ited advertisement, unless— 

‘‘(i) the unsolicited advertisement is from 
a sender with an established business rela-
tionship with the recipient; and 

‘‘(ii) the unsolicited advertisement con-
tains a notice meeting the requirements 
under paragraph (2)(D), except that the ex-
ception under clauses (i) and (ii) shall not 
apply with respect to an unsolicited adver-
tisement sent to a telephone facsimile ma-

chine by a sender to whom a request has 
been made not to send future unsolicited ad-
vertisements to such telephone facsimile 
machine that complies with the require-
ments under paragraph (2)(E); or’’. 

(b) DEFINITION OF ESTABLISHED BUSINESS 
RELATIONSHIP.—Section 227(a) of the Commu-
nications Act of 1934 (47 U.S.C. 227(a)) is 
amended— 

(1) by redesignating paragraphs (2) through 
(4) as paragraphs (3) through (5), respec-
tively; and 

(2) by inserting after paragraph (1) the fol-
lowing: 

‘‘(2) The term ‘established business rela-
tionship’, for purposes only of subsection 
(b)(1)(C)(i), shall have the meaning given the 
term in section 64.1200 of title 47, Code of 
Federal Regulations, as in effect on January 
1, 2003, except that— 

‘‘(A) such term shall include a relationship 
between a person or entity and a business 
subscriber subject to the same terms appli-
cable under such section to a relationship be-
tween a person or entity and a residential 
subscriber; and 

‘‘(B) an established business relationship 
shall be subject to any time limitation es-
tablished pursuant to paragraph (2)(G)).’’. 

(c) REQUIRED NOTICE OF OPT-OUT OPPOR-
TUNITY.—Section 227(b)(2) of the Communica-
tions Act of 1934 (47 U.S.C. 227(b)(2)) is 
amended— 

(1) in subparagraph (B), by striking ‘‘and’’ 
at the end; 

(2) in subparagraph (C), by striking the pe-
riod at the end and inserting a semicolon; 
and 

(3) by adding at the end the following: 
‘‘(D) shall provide that a notice contained 

in an unsolicited advertisement complies 
with the requirements under this subpara-
graph only if— 

‘‘(i) the notice is clear and conspicuous and 
on the first page of the unsolicited advertise-
ment; 

‘‘(ii) the notice states that the recipient 
may make a request to the sender of the un-
solicited advertisement not to send any fu-
ture unsolicited advertisements to a tele-
phone facsimile machine or machines and 
that failure to comply, within the shortest 
reasonable time, as determined by the Com-
mission, with such a request meeting the re-
quirements under subparagraph (E) is unlaw-
ful; 

‘‘(iii) the notice sets forth the require-
ments for a request under subparagraph (E); 

‘‘(iv) the notice includes— 
‘‘(I) a domestic contact telephone and fac-

simile machine number for the recipient to 
transmit such a request to the sender; and 

‘‘(II) a cost-free mechanism for a recipient 
to transmit a request pursuant to such no-
tice to the sender of the unsolicited adver-
tisement; the Commission shall by rule re-
quire the sender to provide such a mecha-
nism and may, in the discretion of the Com-
mission and subject to such conditions as the 
Commission may prescribe, exempt certain 
classes of small business senders, but only if 
the Commission determines that the costs to 
such class are unduly burdensome given the 
revenues generated by such small businesses; 

‘‘(v) the telephone and facsimile machine 
numbers and the cost-free mechanism set 
forth pursuant to clause (iv) permit an indi-
vidual or business to make such a request 
during regular business hours; and 

‘‘(vi) the notice complies with the require-
ments of subsection (d);’’. 

(d) REQUEST TO OPT-OUT OF FUTURE UNSO-
LICITED ADVERTISEMENTS.—Section 227(b)(2) 
of the Communications Act of 1934 (47 U.S.C. 
227(b)(2)), as amended by subsection (c), is 
further amended by adding at the end the 
following: 

VerDate Mar 15 2010 20:25 Jan 30, 2014 Jkt 081600 PO 00000 Frm 00044 Fmt 0624 Sfmt 0634 E:\2005SENATE\S06AP5.REC S06AP5m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S3281 April 6, 2005 
‘‘(E) shall provide, by rule, that a request 

not to send future unsolicited advertise-
ments to a telephone facsimile machine com-
plies with the requirements under this sub-
paragraph only if— 

‘‘(i) the request identifies the telephone 
number or numbers of the telephone fac-
simile machine or machines to which the re-
quest relates; 

‘‘(ii) the request is made to the telephone 
or facsimile number of the sender of such an 
unsolicited advertisement provided pursuant 
to subparagraph (D)(iv) or by any other 
method of communication as determined by 
the Commission; and 

‘‘(iii) the person making the request has 
not, subsequent to such request, provided ex-
press invitation or permission to the sender, 
in writing or otherwise, to send such adver-
tisements to such person at such telephone 
facsimile machine;’’. 

(e) AUTHORITY TO ESTABLISH NONPROFIT 
EXCEPTION.—Section 227(b)(2) of the Commu-
nications Act of 1934 (47 U.S.C. 227(b)(2)), as 
amended by subsections (c) and (d), is further 
amended by adding at the end the following: 

‘‘(F) may, in the discretion of the Commis-
sion and subject to such conditions as the 
Commission may prescribe, allow profes-
sional or trade associations that are tax-ex-
empt nonprofit organizations to send unso-
licited advertisements to their members in 
furtherance of the association’s tax-exempt 
purpose that do not contain the notice re-
quired by paragraph (1)(C)(ii), except that 
the Commission may take action under this 
subparagraph only— 

‘‘(i) by regulation issued after public notice 
and opportunity for public comment; and 

‘‘(ii) if the Commission determines that 
such notice required by paragraph (1)(C)(ii) 
is not necessary to protect the ability of the 
members of such associations to stop such 
associations from sending any future unso-
licited advertisements; and’’. 

(f) AUTHORITY TO ESTABLISH TIME LIMIT ON 
ESTABLISHED BUSINESS RELATIONSHIP EXCEP-
TION.—Section 227(b)(2) of the Communica-
tions Act of 1934 (47 U.S.C. 227(b)(2)), as 
amended by subsections (c), (d), and (e) of 
this section, is further amended by adding at 
the end the following: 

‘‘(G)(i) may, consistent with clause (ii), 
limit the duration of the existence of an es-
tablished business relationship, however, be-
fore establishing any such limits, the Com-
mission shall— 

‘‘(I) determine whether the existence of the 
exception under paragraph (1)(C) relating to 
an established business relationship has re-
sulted in a significant number of complaints 
to the Commission regarding the sending of 
unsolicited advertisements to telephone fac-
simile machines; 

‘‘(II) determine whether a significant num-
ber of any such complaints involve unsolic-
ited advertisements that were sent on the 
basis of an established business relationship 
that was longer in duration than the Com-
mission believes is consistent with the rea-
sonable expectations of consumers; 

‘‘(III) evaluate the costs to senders of dem-
onstrating the existence of an established 
business relationship within a specified pe-
riod of time and the benefits to recipients of 
establishing a limitation on such established 
business relationship; and 

‘‘(IV) determine whether with respect to 
small businesses, the costs would not be un-
duly burdensome; and 

‘‘(ii) may not commence a proceeding to 
determine whether to limit the duration of 
the existence of an established business rela-
tionship before the expiration of the 18- 
month period that begins on the date of the 
enactment of the Junk Fax Prevention Act 
of 2005.’’. 

(g) UNSOLICITED ADVERTISEMENT.—Section 
227(a)(5) of the Communications Act of 1934, 
as so redesignated by subsection (b)(1), is 
amended by inserting ‘‘, in writing or other-
wise’’ before the period at the end. 

(h) REGULATIONS.—Except as provided in 
section 227(b)(2)(G)(ii) of the Communica-
tions Act of 1934 (as added by subsection (f)), 
not later than 270 days after the date of en-
actment of this Act, the Federal Commu-
nications Commission shall issue regulations 
to implement the amendments made by this 
section. 
SEC. 3. FCC ANNUAL REPORT REGARDING JUNK 

FAX ENFORCEMENT. 
Section 227 of the Communications Act of 

1934 (47 U.S.C. 227) is amended by adding at 
the end the following: 

‘‘(g) JUNK FAX ENFORCEMENT REPORT.—The 
Commission shall submit an annual report to 
Congress regarding the enforcement during 
the past year of the provisions of this section 
relating to sending of unsolicited advertise-
ments to telephone facsimile machines, 
which report shall include— 

‘‘(1) the number of complaints received by 
the Commission during such year alleging 
that a consumer received an unsolicited ad-
vertisement via telephone facsimile machine 
in violation of the Commission’s rules; 

‘‘(2) the number of citations issued by the 
Commission pursuant to section 503 during 
the year to enforce any law, regulation, or 
policy relating to sending of unsolicited ad-
vertisements to telephone facsimile ma-
chines; 

‘‘(3) the number of notices of apparent li-
ability issued by the Commission pursuant 
to section 503 during the year to enforce any 
law, regulation, or policy relating to sending 
of unsolicited advertisements to telephone 
facsimile machines; 

‘‘(4) for each notice referred to in para-
graph (3)— 

‘‘(A) the amount of the proposed forfeiture 
penalty involved; 

‘‘(B) the person to whom the notice was 
issued; 

‘‘(C) the length of time between the date 
on which the complaint was filed and the 
date on which the notice was issued; and 

‘‘(D) the status of the proceeding; 
‘‘(5) the number of final orders imposing 

forfeiture penalties issued pursuant to sec-
tion 503 during the year to enforce any law, 
regulation, or policy relating to sending of 
unsolicited advertisements to telephone fac-
simile machines; 

‘‘(6) for each forfeiture order referred to in 
paragraph (5)— 

‘‘(A) the amount of the penalty imposed by 
the order; 

‘‘(B) the person to whom the order was 
issued; 

‘‘(C) whether the forfeiture penalty has 
been paid; and 

‘‘(D) the amount paid; 
‘‘(7) for each case in which a person has 

failed to pay a forfeiture penalty imposed by 
such a final order, whether the Commission 
referred such matter for recovery of the pen-
alty; and 

‘‘(8) for each case in which the Commission 
referred such an order for recovery— 

‘‘(A) the number of days from the date the 
Commission issued such order to the date of 
such referral; 

‘‘(B) whether an action has been com-
menced to recover the penalty, and if so, the 
number of days from the date the Commis-
sion referred such order for recovery to the 
date of such commencement; and 

‘‘(C) whether the recovery action resulted 
in collection of any amount, and if so, the 
amount collected.’’. 
SEC. 4. GAO STUDY OF JUNK FAX ENFORCEMENT. 

(a) IN GENERAL.—The Comptroller General 
of the United States shall conduct a study 

regarding complaints received by the Fed-
eral Communications Commission con-
cerning unsolicited advertisements sent to 
telephone facsimile machines, which study 
shall determine— 

(1) the mechanisms established by the 
Commission to receive, investigate, and re-
spond to such complaints; 

(2) the level of enforcement success 
achieved by the Commission regarding such 
complaints; 

(3) whether complainants to the Commis-
sion are adequately informed by the Com-
mission of the responses to their complaints; 
and 

(4) whether additional enforcement meas-
ures are necessary to protect consumers, in-
cluding recommendations regarding such ad-
ditional enforcement measures. 

(b) ADDITIONAL ENFORCEMENT REMEDIES.— 
In conducting the analysis and making the 
recommendations required under subsection 
(a)(4), the Comptroller General shall specifi-
cally examine— 

(1) the adequacy of existing statutory en-
forcement actions available to the Commis-
sion; 

(2) the adequacy of existing statutory en-
forcement actions and remedies available to 
consumers; 

(3) the impact of existing statutory en-
forcement remedies on senders of facsimiles; 

(4) whether increasing the amount of finan-
cial penalties is warranted to achieve great-
er deterrent effect; and 

(5) whether establishing penalties and en-
forcement actions for repeat violators or 
abusive violations similar to those estab-
lished under section 1037 of title 18, United 
States Code, would have a greater deterrent 
effect. 

(c) REPORT.—Not later than 270 days after 
the date of enactment of this Act, the Comp-
troller General shall submit a report on the 
results of the study under this section to the 
Committee on Commerce, Science, and 
Transportation of the Senate and the Com-
mittee on Energy and Commerce of the 
House of Representatives. 

By Mr. HARKIN (for himself, Mr. 
DAYTON, Mr. DURBIN, and Mr. 
LAUTENBERG): 

S. 715. A bill to amend the Internal 
Revenue Code of 1986 to encourage in-
vestment in facilities using wind to 
produce electricity, and for other pur-
poses; to the Committee on Finance. 

Mr. HARKIN. Mr. President, I am in-
troducing today the Wind Power Tax 
Incentives Act of 2005. I am pleased to 
be joined by Senators DAYTON, DURBIN 
and LAUTENBURG. This legislation 
makes it easier for farmers and others 
around the country to invest in wind 
power for commercial electricity pro-
duction. Wind power is a clean, eco-
nomical, and reliable source of renew-
able energy abundant on farms and in 
rural areas of Iowa and elsewhere. 

With this legislation we can help 
farmers help themselves by developing 
a new source of income, and help the 
rest of the country in the production of 
renewable energy. Farmers are ready 
to take on this challenge. A recent 
study found that 93 percent of corn pro-
ducers support wind energy. They also 
strongly support the 2002 farm bill’s 
historic energy title. 

This regulation complements the 
farm bill’s energy programs and other 
wind power initiatives currently being 
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considered by this body, and is strong-
ly supported by the American Wind En-
ergy Association and John Deere. Our 
bill changes Federal tax law to make 
the section 45 wind production tax 
credit more widely available to farm-
ers, farm cooperatives, and other inves-
tors. Section 45 of the Federal tax code 
provides a tax credit, currently 1.8 
cents per kilowatt-hour, for electricity 
produced and sold during the first ten 
years of the life of a wind turbine. The 
credit has been extraordinarily suc-
cessful in spurring greater installation 
of new wind power capacity, making 
this sustainable energy source eco-
nomically feasible. However, certain 
barriers have prevented many farmers 
and other investors from qualifying for 
the credit, thus impeding their partici-
pation. 

It is time to allow full participation 
by farmers and other investors in this 
important tax incentive. Our legisla-
tion removes barriers by making two 
important changes to the tax code. 

First, under current tax law most 
losses, deductions, and credits from 
passive investments cannot affect 
wages or other income or reduce taxes 
on such income. So a farmer who pas-
sively invests in wind energy could not 
use the credits to offset taxes on farm 
income. This bill creates an exception 
to passive loss restrictions for an inter-
est in a wind facility that qualifies for 
the section 45 credit. The wind facili-
ty’s loss or tax credits could then off-
set the income or taxes arising from 
the taxpayer’s farming business. Exist-
ing law provides an even broader excep-
tion for oil and gas investments, but in 
contrast to existing law, our proposed 
exception for wind investment applies 
only to those with income under $1 
million, in order to avoid potential 
windfalls or abuse. 

Second, the bill allows cooperatives 
to invest in qualified wind facilities 
and pass through the section 45 credits 
to cooperative members. This will 
allow farmers to join together and pool 
their resources in a cooperative and 
still take advantage of the credit. 

When we first introduced this bill in 
the 108th Congress, it also contained a 
measure providing alternative min-
imum tax (AMT) relief. This important 
piece of the equation was incorporated 
late last year in the American Jobs 
Creation Act, and passed into law. But 
there’s more to be done. 

The benefits of this legislation are 
obvious. Increased renewable energy 
production lessens our dependence on 
foreign oil, provides environmental and 
public health gains, bolsters farm in-
come, creates jobs and boosts economic 
growth, especially in rural areas. The 
Nation must move toward energy secu-
rity, and domestically produced wind 
power, along with other forms of re-
newable energy like biofuels, plays an 
important part in this endeavor. 

I want to thank Senators DAYTON, 
DURBIN and LAUTENBURG for co-spon-
soring this legislation with me. Their 
leadership in this area will be instru-

mental to moving the bill forward. I 
am hopeful we can pass this legislation 
soon to help secure a brighter renew-
able energy future for our Nation’s 
farmers and all citizens. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 715 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Wind Power 
Tax Incentives Act of 2005’’. 
SEC. 2. OFFSET OF PASSIVE ACTIVITY LOSSES 

AND CREDITS OF AN ELIGIBLE TAX-
PAYER FROM WIND ENERGY FACILI-
TIES. 

(a) IN GENERAL.—Section 469 of the Inter-
nal Revenue Code of 1986 (relating to passive 
activity losses and credits limited) is amend-
ed— 

(1) by redesignating subsections (l) and (m) 
as subsections (m) and (n), respectively; and 

(2) by inserting after subsection (k) the fol-
lowing: 

‘‘(l) OFFSET OF PASSIVE ACTIVITY LOSSES 
AND CREDITS FROM WIND ENERGY FACILI-
TIES.— 

‘‘(1) IN GENERAL.—Subsection (a) shall not 
apply to the portion of the passive activity 
loss, or the deduction equivalent (within the 
meaning of subsection (j)(5)) of the portion of 
the passive activity credit, for any taxable 
year which is attributable to all interests of 
an eligible taxpayer in qualified facilities de-
scribed in section 45(d)(1). 

‘‘(2) ELIGIBLE TAXPAYER.—For purposes of 
this subsection— 

‘‘(A) IN GENERAL.—The term ‘eligible tax-
payer’ means, with respect to any taxable 
year, a taxpayer the adjusted gross income 
(taxable income in the case of a corporation) 
of which does not exceed $1,000,000. 

‘‘(B) RULES FOR COMPUTING ADJUSTED GROSS 
INCOME.—Adjusted gross income shall be 
computed in the same manner as under sub-
section (i)(3)(F). 

‘‘(C) AGGREGATION RULES.—All persons 
treated as a single employer under sub-
section (a) or (b) of section 52 shall be treat-
ed as a single taxpayer for purposes of this 
paragraph. 

‘‘(D) PASS-THRU ENTITIES.—In the case of a 
pass-thru entity, this paragraph shall be ap-
plied at the level of the person to which the 
credit is allocated by the entity.’’. 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to facilities 
placed in service after the date of the enact-
ment of this Act. 
SEC. 3. APPLICATION OF CREDIT TO COOPERA-

TIVES. 
(a) IN GENERAL.—Section 45(e) of the Inter-

nal Revenue Code of 1986 (relating to defini-
tions and special rules) is amended by adding 
at the end the following: 

‘‘(10) ALLOCATION OF CREDIT TO SHARE-
HOLDERS OF COOPERATIVE.— 

‘‘(A) ELECTION TO ALLOCATE.— 
‘‘(i) IN GENERAL.—In the case of a coopera-

tive organization described in section 1381(a), 
any portion of the credit determined under 
subsection (a) for the taxable year may, at 
the election of the organization, be appor-
tioned pro rata among shareholders of the 
organization on the basis of the capital con-
tributions of the shareholders to the organi-
zation. 

‘‘(ii) FORM AND EFFECT OF ELECTION.—An 
election under clause (i) for any taxable year 
shall be made on a timely filed return for 

such year. Such election, once made, shall be 
irrevocable for such taxable year. 

‘‘(B) TREATMENT OF ORGANIZATIONS AND PA-
TRONS.—The amount of the credit appor-
tioned to any shareholders under subpara-
graph (A)— 

‘‘(i) shall not be included in the amount de-
termined under subsection (a) with respect 
to the organization for the taxable year, and 

‘‘(ii) shall be included in the amount deter-
mined under subsection (a) for the taxable 
year of the shareholder with or within which 
the taxable year of the organization ends. 

‘‘(C) SPECIAL RULES FOR DECREASE IN CRED-
ITS FOR TAXABLE YEAR.—If the amount of the 
credit of a cooperative organization deter-
mined under subsection (a) for a taxable year 
is less than the amount of such credit shown 
on the return of the cooperative organization 
for such year, an amount equal to the excess 
of— 

‘‘(i) such reduction, over 
‘‘(ii) the amount not apportioned to such 

shareholders under subparagraph (A) for the 
taxable year, shall be treated as an increase 
in tax imposed by this chapter on the organi-
zation. Such increase shall not be treated as 
tax imposed by this chapter for purposes of 
determining the amount of any credit under 
this subpart or subpart A, B, E, or G.’’. 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years ending after the date of the enactment 
of this Act. 

By Mr. AKAKA (for himself, Mr. 
ROCKEFELLER, and Mr. CONRAD): 

S. 716. A bill to amend title 38, 
United States Code, to enhance serv-
ices provided by vet centers, to clarify 
and improve the provision of bereave-
ment counseling by the Department of 
Veterans Affairs, and for other pur-
poses; to the Committee on Veterans’ 
Affairs. 

Mr. AKAKA. Mr. President, I rise 
today to introduce the ‘‘Vet Center En-
hancement Act of 2005.’’ This legisla-
tion would enhance care and services 
provided through Vet Centers. Since 
their establishment over 25 years ago, 
Vet Centers have become a safe place 
in the community where more and 
more veterans and their families have 
turned for assistance and services. This 
legislation would provide resources 
that Vet Centers need to serve and 
reach out to the growing number of Op-
eration Enduring Freedom and Oper-
ation Iraqi Freedom (OEF/OIF) vet-
erans and surviving family members. 

The legislation would allow the De-
partment of Veterans Affairs (VA) to 
hire an additional 50 Global War on 
Terror outreach coordinators, strike 
the three-year authorization provision 
for these outreach workers, clarify 
that Vet Centers can provide bereave-
ment counseling to family members in-
cluding parents, and provide more 
funding for the Vet Center program. 

In February 2004, VA authorized the 
Vet Center program to hire 50 OEF/OIF 
veterans to conduct outreach to their 
fellow Global War on Terrorism vet-
erans. There are still many OEF/OIF 
veterans in need of readjustment serv-
ices, which requires more workers. 
This legislation would authorize the 
hiring of 50 additional outreach coordi-
nators to reach this underserved popu-
lation of veterans. In addition, this leg-
islation would also repeal the three- 
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year authorization provision placed on 
these positions. 

The number of brave servicemembers 
who die while defending freedom con-
tinues to rise, leaving many surviving 
family members in need for help. Under 
current law, VA has the authority to 
provide bereavement counseling to the 
immediate family. However, it is nec-
essary to clarify that parents of a de-
ceased servicemember qualify for this 
bereavement counseling and that such 
care could be provided at Vet Centers. 
This legislation would make the clari-
fications. 

A recent article in the Washington 
Post detailed a mother’s experience 
after her son was killed in Iraq and 
how she finally felt relief at an unex-
pected place, a Vet Center. The article 
also provided information concerning 
the Vet Center bereavement program 
and discussed the need for clarification 
of the Vet Center bereavement care 
program. This article paints a clear 
picture of the distress that surviving 
family members endure as a result of 
the death of a beloved soldier. I ask 
unanimous consent that the text of 
The Washington Post article be printed 
in the RECORD. 

As the War on Terrorism persists, the 
number of veterans seeking readjust-
ment counseling and related mental 
health services through Vet Centers 
will continue to grow. Experts predict 
that as many as 30 percent of those re-
turning servicemembers may need psy-
chiatric care. For these returning serv-
icemembers who have suffered psycho-
logical wounds, the stigma surrounding 
these types of wounds creates a barrier 
that often times prevents them from 
seeking the care they need. Vet Cen-
ters, which have licensed mental 
health professionals, provide a means 
to overcome this barrier because of the 
center’s location in the community and 
because veteran staff members can re-
late to the experiences of the veterans 
seeking services. In 2004, Vet Centers 
cared for 9,597 OEF/OIF veterans and 
2005 projections are that Vet Centers 
will see 12,656 OEF/OIF veterans. 

Despite increases in the number of 
veterans coming for care to Vet Cen-
ters, the budget for the program has re-
mained stagnant. This legislation 
would authorize funding for the pro-
gram from $93 million to $180 million. 

We must make the readjustment pe-
riod for the returning service members 
and the surviving family members of 
deceased servicemembers as smooth as 
possible. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the Washington Post, Feb. 24, 2005] 
VA PROGRAM OFFERS SOLACE TO CIVILIANS 

(By David Finkel) 
Her son had been killed in Iraq, and Hope 

Veverka needed someone to talk to. 
‘‘It was so horrific, the pain,’’ said 

Veverka, the mother of Army Pfc. Brandon 
Sapp, who died in August when he drove his 
vehicle over a remote-controlled bomb. ‘‘I 
didn’t want it to destroy me.’’ 

Unable to sleep, Veverka, 45, tried a hos-
pice-based program for dealing with grief. 
Unable to stop thinking about the person 
who was the last to see her son while delib-
erately pushing a detonator, she talked to 
friends and attended a support group for par-
ents who lost children. All helped somewhat, 
she says, but it was in an unexpected place— 
a readjustment center for veterans—where 
she finally felt some relief. 

‘‘These guys, they have served,’’ Veverka 
said of the counselors she sees weekly at the 
Department of Veterans Affairs’ Vet Center 
near her home in West Palm Beach, Fla. 
‘‘They get it. I can just talk, and they under-
stand.’’ 

More and more relatives of service mem-
bers who died are learning the same thing, 
that because of a new bereavement program, 
vet centers are not just for veterans any-
more. In August 2003, as the number of fa-
talities in Iraq passed the 250 mark, the 206 
vet centers across the United States began 
offering counseling and bereavement services 
to immediate relatives of anyone in the mili-
tary to die while on active duty. 

The program marks the first time that 
non-veterans have been eligible for a benefit 
previously restricted to veterans. Before the 
program began, civilian family members 
might go to a vet center as part of a living 
veteran’s counseling but had to go elsewhere 
if they needed counseling of their own. 

‘‘It’s a big deal,’’ said Alfonso Batres, chief 
of the VA’s Office of Readjustment Coun-
seling. ‘‘And the families are so grateful that 
anything is being done.’’ 

The program, which is free and allows un-
limited visits, had 367 participants in con-
nection with 252 deaths as of Feb. 1. Eighty- 
six of the 367 were spouses, 119 were mothers, 
64 were fathers, 60 were siblings, 37 were chil-
dren and one was a grandparent. 

Batres says the numbers would be higher, 
but privacy concerns prohibit counselors 
from contacting people to see whether they 
are interested in getting help. Instead, ini-
tial contact must come from the family 
members. 

Typically, relatives are referred to the pro-
gram by military casualty-assistance offi-
cers, who are the ones to notify them of the 
death of their loved ones. A civilian organi-
zation called TAPS, the Tragedy Assistance 
Program for Survivors, which offers around- 
the-clock grief counseling and peer support— 
but does not have professionally trained 
counselors as at a vet center—also refers 
people to the program. 

‘‘It’s really, really significant,’’ TAPS 
founder and chairman Bonnie Carroll said of 
the VA’s decision to treat family members. 
‘‘From our perspective, it has just been revo-
lutionary.’’ 

Batres says that implementing the pro-
gram has not been problem-free. Especially 
in the early months, he says, some coun-
selors complained that they already had 
more to do than they could handle. Others 
were concerned that expanding the centers’ 
mandate to non-veterans could create a bad 
precedent. 

The provisional status of the program has 
also been unsettling to some. Batres says he 
had hoped to get the program authorized by 
Congress, which would have given it a sense 
of permanence, but instead it was approved 
as an unfunded initiative at the discretion of 
the secretary of the VA. 

Nonetheless, Batres says, as the months 
have gone by, the nature of the work has 
changed the misgivings of his staff into a 
shared sense of mission. ‘‘It’s akin to going 
to a disaster site’’ is how he describes the 
work. ‘‘This is a death site. It’s almost like 
going into a sacred place.’’ 

Joe Griffis, a counselor at the vet center in 
Lake Worth, Fla., agrees that this first ven-

ture into treating non-veterans is worth-
while. ‘‘We’re here to help the veteran,’’ he 
said, ‘‘and when they’ve been killed, it’s the 
closest we can get to them to give them that 
service.’’ 

Griffis says he has treated family members 
connected to five deaths, four of which oc-
curred from enemy fire and one by suicide. 

‘‘They come in with grief, with a great 
sense of loss, often with guilt feelings about 
what they could have done, angry at the gov-
ernment, angry at God, angry at the child 
himself,’’ he said of his clients, most of 
whom have been parents. 

Rather than diagnosing a condition, he 
says, his goal is to ‘‘let them ventilate all of 
their feelings. Their anger. Their grief. Their 
sadness. No matter what it’s about. And let 
them have a feeling of relief before they 
walk out of the session.’’ 

Veverka, who is one of Griffis’s clients, 
says that is exactly what has happened to 
her in her weekly sessions. 

‘‘There was something lacking,’’ she said 
of the support groups she attended in the 
first days after her son’s death, where she 
found herself undifferentiated from the par-
ents whose child had died of leukemia and 
the parents whose child had been killed 
crossing a street. ‘‘It was only addressing 
half of my emotions. I needed something 
with the military.’’ 

Try the vet center, someone suggested. 
‘‘So I went,’’ she said of a place so familiar 

to her now that counselors have hung a pho-
tograph of her son for her to see every time 
she walks in the door, ‘‘and it ended up being 
the door I needed.’’ 

By Mr. BIDEN (for himself, Mr. 
SPECTER, Mr. MCCONNELL, Mrs. 
MURRAY, Mr. DAYTON, Mr. 
CHAMBLISS, Mr. CORZINE, and 
Ms. CANTWELL): 

S. 718. A bill to amend title I of the 
Omnibus Crime Control and Safe 
Streets Act of 1968 to provide standards 
and procedures to guide both State and 
local law enforcement agencies and law 
enforcement officers during internal 
investigations, interrogation of law en-
forcement officers, and administrative 
disciplinary hearings, and to ensure ac-
countability of law enforcement offi-
cers, to guarantee the due process 
rights of law enforcement officers, and 
to require States to enact law enforce-
ment discipline, accountability, and 
due process laws; to the Committee on 
the Judiciary. 

Mr. BIDEN. Mr. President, I rise to 
introduce the State and Local Law En-
forcement Discipline, Accountability, 
and Due Process Act of 2005, along with 
Senator SPECTER, Senator MCCONNELL, 
Senator CHAMBLISS, Senator DAYTON, 
Senator MURRAY, Senator CORZINE, and 
Senator CANTWELL. 

These are trying times for the men 
and women on our front lines who pro-
vide our domestic security and public 
safety—our Nation’s law enforcement 
personnel. In fact, our men and women 
in blue are facing what I have called a 
perfect storm. First, they are being 
called upon to undertake more respon-
sibilities than ever before. They are 
being required to undertake homeland 
security duties that weren’t required 
before September 11, and, at the same 
time, the FBI is reprogramming its 
field agents from crime to terrorism 
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cases. While I don’t disagree that this 
shift in resources is appropriate, it un-
doubtedly leaves a gap in law enforce-
ment efforts to combat drugs and 
crime, and State and local agencies 
must fill this gap. At the same time, 
budget shortages at the local level are 
forcing personnel lay-offs, an increas-
ing use of overtime to meet demand, 
and the forced elimination of critical 
crime prevention programs. Local law 
enforcement is struggling to keep up 
with service calls. To add insult to in-
jury, Federal assistance for State and 
local law enforcement has been reduced 
by billions over the last 2 years—with 
the proposed elimination of the COPS 
hiring program—a proven initiative 
that has been hailed as one of the keys 
to the crime-drop of the nineties. Quite 
simply, we are asking law enforcement 
to do more with less, and I believe that 
public safety is being compromised as a 
result of Congress’s unfortunate 
choices on the Federal budget. 

We may argue about the Federal re-
sponsibility to provide financial assist-
ance to State and local law enforce-
ment, however, few will dispute the 
sacrifices that our men and women in 
law enforcement make for our nation. 
Indeed, they face one of the most dif-
ficult work environments imaginable— 
an average of 165 police officers are 
killed in the line of duty every year. 
Our Nation’s law enforcement officers 
put themselves in harms way on a 
daily basis to ensure the safety of their 
fellow citizens and the domestic secu-
rity of our Nation. Nevertheless, many 
times these brave officers do not re-
ceive basic rights if they become in-
volved in internal police investigations 
or administrative hearings. According 
to the National Association of Police 
Organizations, ‘‘[i]n roughly half of the 
states in this country, officers enjoy 
some legal protections against false ac-
cusations and abusive conduct, but 
hundreds of thousands of officers have 
very limited due process rights and 
confront limitations on their exercise 
of other rights, such as the right to en-
gage in political activities.’’ Similarly, 
the Fraternal Order of Police notes 
that, ‘‘[i]n a startling number of juris-
dictions throughout this country, law 
enforcement officers have no proce-
dural or administrative protections 
whatsoever; in fact, they can be, and 
frequently are, summarily dismissed 
from their jobs without explanation. 
Officers who lose their careers due to 
administrative or political expediency 
almost always find it impossible to find 
new employment in public safety. An 
officer’s reputation, once tarnished by 
accusation, is almost impossible to re-
store.’’ 

The legislation that we introduce 
today, which is endorsed by the Fra-
ternal Order of Police and of the Na-
tional Association of Police Organiza-
tions, seeks to provide officers with 
certain basic protections in those juris-
dictions where such workplace protec-
tions are not currently provided. First, 
this bill allows law enforcement offi-

cials to engage in political activities 
when they are off-duty. Second, it pro-
vides standards and procedures to 
guide State and local law enforcement 
agencies during internal investiga-
tions, interrogations, and administra-
tive disciplinary hearings. Addition-
ally, it calls upon States to develop 
and enforce these disciplinary proce-
dures. The bill would preempt State 
laws which confer fewer rights than 
those provided for in the legislation, 
but it would not preempt any State or 
local laws that confer rights or protec-
tions that are equal to or exceed the 
rights and protections afforded in the 
bill. For example, my own State of 
Delaware has a law enforcement offi-
cers’ bill of rights, and those proce-
dures would not be impacted by the 
provisions of this bill. 

This bill will also include important 
provisions that will enhance the ability 
of citizens to hold their local police de-
partments accountable. The legislation 
includes provisions that will ensure 
citizen complaints against police offi-
cers are investigated and that citizens 
are informed of the outcome of these 
investigations. The bill balances the 
rights of police officers with the rights 
of citizens to raise valid concerns 
about the conduct of some of these offi-
cers. In addition, I have consulted with 
constitutional experts who have opined 
that the bill is consistent with Con-
gress’ powers under the Commerce 
Clause and that it does not run afoul of 
the Supreme Court’s Tenth Amend-
ment jurisprudence. 

I would also like to note that I un-
derstand the objections that many 
management groups, including the 
International Association of Chiefs of 
Police, have to this measure. I have 
discussed this with them, and I’ve 
pledged that their views will be heard 
and considered as this bill is debated in 
Congress. It is my view that we must 
bridge this gap. Without a meeting of 
the minds between police management 
and union officials, the enactment of a 
meaningful law enforcement officers’ 
bill of rights will be difficult. Law en-
forcement officials are facing unprece-
dented challenges, and management 
and labor simply must work together 
on this issue and the numerous other 
issues facing the law enforcement com-
munity. 

I urge my colleagues to join Senators 
SPECTER, MCCONNELL, CHAMBLISS, DAY-
TON, MURRAY, CORZINE, CANTWELL, and 
me in providing all of the Nation’s law 
enforcement officers with the basic 
rights they deserve. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 718 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 

SECTION 1. SHORT TITLE. 
This Act may be cited as the ‘‘State and 

Local Law Enforcement Discipline, Account-
ability, and Due Process Act of 2005’’. 
SEC. 2. FINDINGS AND DECLARATION OF PUR-

POSE AND POLICY. 
(a) FINDINGS.—Congress finds that— 
(1) the rights of law enforcement officers to 

engage in political activity or to refrain 
from engaging in political activity, except 
when on duty, or to run as candidates for 
public office, unless such service is found to 
be in conflict with their service as officers, 
are activities protected by the first amend-
ment of the United States Constitution, as 
applied to the States through the 14th 
amendment of the United States Constitu-
tion, but these rights are often violated by 
the management of State and local law en-
forcement agencies; 

(2) a significant lack of due process rights 
of law enforcement officers during internal 
investigations and disciplinary proceedings 
has resulted in a loss of confidence in these 
processes by many law enforcement officers, 
including those unfairly targeted for their 
labor organization activities or for their ag-
gressive enforcement of the laws, demor-
alizing many rank and file officers in com-
munities and States; 

(3) unfair treatment of officers has poten-
tially serious long-term consequences for 
law enforcement by potentially deterring or 
otherwise preventing officers from carrying 
out their duties and responsibilities effec-
tively and fairly; 

(4) the lack of labor-management coopera-
tion in disciplinary matters and either the 
perception or the actuality that officers are 
not treated fairly detrimentally impacts the 
recruitment of and retention of effective of-
ficers, as potential officers and experienced 
officers seek other careers, which has serious 
implications and repercussions for officer 
morale, public safety, and labor-manage-
ment relations and strife and can affect 
interstate and intrastate commerce, inter-
fering with the normal flow of commerce; 

(5) there are serious implications for the 
public safety of the citizens and residents of 
the United States which threatens the do-
mestic tranquility of the United States be-
cause of a lack of statutory protections to 
ensure— 

(A) the due process and political rights of 
law enforcement officers; 

(B) fair and thorough internal investiga-
tions and interrogations of and disciplinary 
proceedings against law enforcement offi-
cers; and 

(C) effective procedures for receipt, review, 
and investigation of complaints against offi-
cers, fair to both officers and complainants; 
and 

(6) resolving these disputes and problems 
and preventing the disruption of vital police 
services is essential to the well-being of the 
United States and the domestic tranquility 
of the Nation. 

(b) DECLARATION OF POLICY.—Congress de-
clares that it is the purpose of this Act and 
the policy of the United States to— 

(1) protect the due process and political 
rights of State and local law enforcement of-
ficers and ensure equality and fairness of 
treatment among such officers; 

(2) provide continued police protection to 
the general public; 

(3) provide for the general welfare and en-
sure domestic tranquility; and 

(4) prevent any impediments to the free 
flow of commerce, under the rights guaran-
teed under the United States Constitution 
and Congress’ authority thereunder. 
SEC. 3. DISCIPLINE, ACCOUNTABILITY, AND DUE 

PROCESS OF OFFICERS. 
(a) IN GENERAL.—Part H of title I of the 

Omnibus Crime Control and Safe Streets Act 
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of 1968 (42 U.S.C. 3781 et seq.) is amended by 
adding at the end the following: 
‘‘SEC. 820. DISCIPLINE, ACCOUNTABILITY, AND 

DUE PROCESS OF STATE AND LOCAL 
LAW ENFORCEMENT OFFICERS. 

‘‘(a) DEFINITIONS.—In this section: 
‘‘(1) DISCIPLINARY ACTION.—The term ‘dis-

ciplinary action’ means any adverse per-
sonnel action, including suspension, reduc-
tion in pay, rank, or other employment ben-
efit, dismissal, transfer, reassignment, un-
reasonable denial of secondary employment, 
or similar punitive action taken against a 
law enforcement officer. 

‘‘(2) DISCIPLINARY HEARING.—The term ‘dis-
ciplinary hearing’ means an administrative 
hearing initiated by a law enforcement agen-
cy against a law enforcement officer, based 
on an alleged violation of law, that, if prov-
en, would subject the law enforcement offi-
cer to disciplinary action. 

‘‘(3) EMERGENCY SUSPENSION.—The term 
‘emergency suspension’ means the tem-
porary action by a law enforcement agency 
of relieving a law enforcement officer from 
the active performance of law enforcement 
duties without a reduction in pay or benefits 
when the law enforcement agency, or an offi-
cial within that agency, determines that 
there is probable cause, based upon the con-
duct of the law enforcement officer, to be-
lieve that the law enforcement officer poses 
an immediate threat to the safety of that of-
ficer or others or the property of others. 

‘‘(4) INVESTIGATION.—The term ‘investiga-
tion’— 

‘‘(A) means an action taken to determine 
whether a law enforcement officer violated a 
law by a public agency or a person employed 
by a public agency, acting alone or in co-
operation with or at the direction of another 
agency, or a division or unit within another 
agency, regardless of a denial by such an 
agency that any such action is not an inves-
tigation; and 

‘‘(B) includes— 
‘‘(i) asking questions of any other law en-

forcement officer or non-law enforcement of-
ficer; 

‘‘(ii) conducting observations; 
‘‘(iii) reviewing and evaluating reports, 

records, or other documents; and 
‘‘(iv) examining physical evidence. 
‘‘(5) LAW ENFORCEMENT OFFICER.—The 

terms ‘law enforcement officer’ and ‘officer’ 
have the meaning given the term ‘law en-
forcement officer’ in section 1204, except the 
term does not include a law enforcement of-
ficer employed by the United States, or any 
department, agency, or instrumentality 
thereof. 

‘‘(6) PERSONNEL RECORD.—The term ‘per-
sonnel record’ means any document, whether 
in written or electronic form and irrespec-
tive of location, that has been or may be 
used in determining the qualifications of a 
law enforcement officer for employment, 
promotion, transfer, additional compensa-
tion, termination or any other disciplinary 
action. 

‘‘(7) PUBLIC AGENCY AND LAW ENFORCEMENT 
AGENCY.—The terms ‘public agency’ and ‘law 
enforcement agency’ each have the meaning 
given the term ‘public agency’ in section 
1204, except the terms do not include the 
United States, or any department, agency, or 
instrumentality thereof. 

‘‘(8) SUMMARY PUNISHMENT.—The term 
‘summary punishment’ means punishment 
imposed— 

‘‘(A) for a violation of law that does not re-
sult in any disciplinary action; or 

‘‘(B) for a violation of law that has been 
negotiated and agreed upon by the law en-
forcement agency and the law enforcement 
officer, based upon a written waiver by the 
officer of the rights of that officer under sub-
section (i) and any other applicable law or 

constitutional provision, after consultation 
with the counsel or representative of that of-
ficer. 

‘‘(b) APPLICABILITY.— 
‘‘(1) IN GENERAL.—This section sets forth 

the due process rights, including procedures, 
that shall be afforded a law enforcement offi-
cer who is the subject of an investigation or 
disciplinary hearing. 

‘‘(2) NONAPPLICABILITY.—This section does 
not apply in the case of— 

‘‘(A) an investigation of specifically al-
leged conduct by a law enforcement officer 
that, if proven, would constitute a violation 
of a statute providing for criminal penalties; 
or 

‘‘(B) a nondisciplinary action taken in 
good faith on the basis of the employment 
related performance of a law enforcement of-
ficer. 

‘‘(c) POLITICAL ACTIVITY.— 
‘‘(1) RIGHT TO ENGAGE OR NOT TO ENGAGE IN 

POLITICAL ACTIVITY.—Except when on duty or 
acting in an official capacity, a law enforce-
ment officer shall not be prohibited from en-
gaging in political activity or be denied the 
right to refrain from engaging in political 
activity. 

‘‘(2) RIGHT TO RUN FOR ELECTIVE OFFICE.—A 
law enforcement officer shall not be— 

‘‘(A) prohibited from being a candidate for 
an elective office or from serving in such an 
elective office, solely because of the status of 
the officer as a law enforcement officer; or 

‘‘(B) required to resign or take an unpaid 
leave from employment with a law enforce-
ment agency to be a candidate for an elec-
tive office or to serve in an elective office, 
unless such service is determined to be in 
conflict with or incompatible with service as 
a law enforcement officer. 

‘‘(3) ADVERSE PERSONNEL ACTION.—An ac-
tion by a public agency against a law en-
forcement officer, including requiring the of-
ficer to take unpaid leave from employment, 
in violation of this subsection shall be con-
sidered an adverse personnel action within 
the meaning of subsection (a)(1). 

‘‘(d) EFFECTIVE PROCEDURES FOR RECEIPT, 
REVIEW, AND INVESTIGATION OF COMPLAINTS 
AGAINST LAW ENFORCEMENT OFFICERS.— 

‘‘(1) COMPLAINT PROCESS.—Not later than 1 
year after the effective date of this section, 
each law enforcement agency shall adopt and 
comply with a written complaint procedure 
that— 

‘‘(A) authorizes persons from outside the 
law enforcement agency to submit written 
complaints about a law enforcement officer 
to— 

‘‘(i) the law enforcement agency employing 
the law enforcement officer; or 

‘‘(ii) any other law enforcement agency 
charged with investigating such complaints; 

‘‘(B) sets forth the procedures for the in-
vestigation and disposition of such com-
plaints; 

‘‘(C) provides for public access to required 
forms and other information concerning the 
submission and disposition of written com-
plaints; and 

‘‘(D) requires notification to the complain-
ant in writing of the final disposition of the 
complaint and the reasons for such disposi-
tion. 

‘‘(2) INITIATION OF AN INVESTIGATION.— 
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), an investigation based on 
a complaint from outside the law enforce-
ment agency shall commence not later than 
15 days after the receipt of the complaint 
by— 

‘‘(i) the law enforcement agency employing 
the law enforcement officer against whom 
the complaint has been made; or 

‘‘(ii) any other law enforcement agency 
charged with investigating such a complaint. 

‘‘(B) EXCEPTION.—Subparagraph (A) does 
not apply if— 

‘‘(i) the law enforcement agency deter-
mines from the face of the complaint that 
each allegation does not constitute a viola-
tion of law; or 

‘‘(ii) the complainant fails to comply sub-
stantially with the complaint procedure of 
the law enforcement agency established 
under this section. 

‘‘(3) COMPLAINANT OR VICTIM CONFLICT OF 
INTEREST.—The complainant or victim of the 
alleged violation of law giving rise to an in-
vestigation under this subsection may not 
conduct or supervise the investigation or 
serve as an investigator. 

‘‘(e) NOTICE OF INVESTIGATION.— 
‘‘(1) IN GENERAL.—Any law enforcement of-

ficer who is the subject of an investigation 
shall be notified of the investigation 24 hours 
before the commencement of questioning of 
such officer or to otherwise being required to 
provide information to an investigating 
agency. 

‘‘(2) CONTENTS OF NOTICE.—Notice given 
under paragraph (1) shall include— 

‘‘(A) the nature and scope of the investiga-
tion; 

‘‘(B) a description of any allegation con-
tained in a written complaint; 

‘‘(C) a description of each violation of law 
alleged in the complaint for which suspicion 
exists that the officer may have engaged in 
conduct that may subject the officer to dis-
ciplinary action; and 

‘‘(D) the name, rank, and command of the 
officer or any other individual who will be 
conducting the investigation. 

‘‘(f) RIGHTS OF LAW ENFORCEMENT OFFICERS 
PRIOR TO AND DURING QUESTIONING INCI-
DENTAL TO AN INVESTIGATION.—If a law en-
forcement officer is subjected to questioning 
incidental to an investigation that may re-
sult in disciplinary action against the offi-
cer, the following minimum safeguards shall 
apply: 

‘‘(1) COUNSEL AND REPRESENTATION.— 
‘‘(A) IN GENERAL.—Any law enforcement of-

ficer under investigation shall be entitled to 
effective counsel by an attorney or represen-
tation by any other person who the officer 
chooses, such as an employee representative, 
or both, immediately before and during the 
entire period of any questioning session, un-
less the officer consents in writing to being 
questioned outside the presence of counsel or 
representative. 

‘‘(B) PRIVATE CONSULTATION.—During the 
course of any questioning session, the officer 
shall be afforded the opportunity to consult 
privately with counsel or a representative, if 
such consultation does not repeatedly and 
unnecessarily disrupt the questioning period. 

‘‘(C) UNAVAILABILITY OF COUNSEL.—If the 
counsel or representative of the law enforce-
ment officer is not available within 24 hours 
of the time set for the commencement of any 
questioning of that officer, the investigating 
law enforcement agency shall grant a rea-
sonable extension of time for the law en-
forcement officer to obtain counsel or rep-
resentation. 

‘‘(2) REASONABLE HOURS AND TIME.—Any 
questioning of a law enforcement officer 
under investigation shall be conducted at a 
reasonable time when the officer is on duty, 
unless exigent circumstances compel more 
immediate questioning, or the officer agrees 
in writing to being questioned at a different 
time, subject to the requirements of sub-
sections (e) and paragraph (1). 

‘‘(3) PLACE OF QUESTIONING.—Unless the of-
ficer consents in writing to being questioned 
elsewhere, any questioning of a law enforce-
ment officer under investigation shall take 
place— 

‘‘(A) at the office of the individual con-
ducting the investigation on behalf of the 
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law enforcement agency employing the offi-
cer under investigation; or 

‘‘(B) the place at which the officer under 
investigation reports for duty. 

‘‘(4) IDENTIFICATION OF QUESTIONER.—Before 
the commencement of any questioning, a law 
enforcement officer under investigation shall 
be informed of— 

‘‘(A) the name, rank, and command of the 
officer or other individual who will conduct 
the questioning; and 

‘‘(B) the relationship between the indi-
vidual conducting the questioning and the 
law enforcement agency employing the offi-
cer under investigation. 

‘‘(5) SINGLE QUESTIONER.—During any sin-
gle period of questioning of a law enforce-
ment officer under investigation, each ques-
tion shall be asked by or through 1 indi-
vidual. 

‘‘(6) REASONABLE TIME PERIOD.—Any ques-
tioning of a law enforcement officer under 
investigation shall be for a reasonable period 
of time and shall allow reasonable periods 
for the rest and personal necessities of the 
officer and the counsel or representative of 
the officer, if such person is present. 

‘‘(7) NO THREATS, FALSE STATEMENTS, OR 
PROMISES TO BE MADE.— 

‘‘(A) IN GENERAL.—Except as provided in 
subparagraph (B), no threat against, false or 
misleading statement to, harassment of, or 
promise of reward to a law enforcement offi-
cer under investigation shall be made to in-
duce the officer to answer any question, give 
any statement, or otherwise provide infor-
mation. 

‘‘(B) EXCEPTION.—The law enforcement 
agency employing a law enforcement officer 
under investigation may require the officer 
to make a statement relating to the inves-
tigation by explicitly threatening discipli-
nary action, including termination, only if— 

‘‘(i) the officer has received a written grant 
of use and derivative use immunity or trans-
actional immunity by a person authorized to 
grant such immunity; and 

‘‘(ii) the statement given by the law en-
forcement officer under such an immunity 
may not be used in any subsequent criminal 
proceeding against that officer. 

‘‘(8) RECORDING.— 
‘‘(A) IN GENERAL.—All questioning of a law 

enforcement officer under an investigation 
shall be recorded in full, in writing or by 
electronic device, and a copy of the tran-
script shall be provided to the officer under 
investigation before any subsequent period 
of questioning or the filing of any charge 
against that officer. 

‘‘(B) SEPARATE RECORDING.—To ensure the 
accuracy of the recording, an officer may 
utilize a separate electronic recording de-
vice, and a copy of any such recording (or 
the transcript) shall be provided to the pub-
lic agency conducting the questioning, if 
that agency so requests. 

‘‘(9) USE OF HONESTY TESTING DEVICES PRO-
HIBITED.—No law enforcement officer under 
investigation may be compelled to submit to 
the use of a lie detector, as defined in section 
2 of the Employee Polygraph Protection Act 
of 1988 (29 U.S.C. 2001). 

‘‘(g) NOTICE OF INVESTIGATIVE FINDINGS AND 
DISCIPLINARY RECOMMENDATION AND OPPOR-
TUNITY TO SUBMIT A WRITTEN RESPONSE.— 

‘‘(1) NOTICE.—Not later than 30 days after 
the conclusion of an investigation under this 
section, the person in charge of the inves-
tigation or the designee of that person shall 
notify the law enforcement officer who was 
the subject of the investigation, in writing, 
of the investigative findings and any rec-
ommendations for disciplinary action. 

‘‘(2) OPPORTUNITY TO SUBMIT WRITTEN RE-
SPONSE.— 

‘‘(A) IN GENERAL.—Not later than 30 days 
after receipt of a notification under para-

graph (1), and before the filing of any charge 
seeking the discipline of such officer or the 
commencement of any disciplinary pro-
ceeding under subsection (h), the law en-
forcement officer who was the subject of the 
investigation may submit a written response 
to the findings and recommendations in-
cluded in the notification. 

‘‘(B) CONTENTS OF RESPONSE.—The response 
submitted under subparagraph (A) may in-
clude references to additional documents, 
physical objects, witnesses, or any other in-
formation that the law enforcement officer 
believes may provide exculpatory evidence. 

‘‘(h) DISCIPLINARY HEARINGS.— 
‘‘(1) NOTICE OF OPPORTUNITY FOR HEARING.— 

Except in a case of summary punishment or 
emergency suspension (subject to subsection 
(k)), before the imposition of any discipli-
nary action the law enforcement agency 
shall notify the officer that the officer is en-
titled to a due process hearing by an inde-
pendent and impartial hearing officer or 
board. 

‘‘(2) REQUIREMENT OF DETERMINATION OF 
VIOLATION.—No disciplinary action may be 
taken against a law enforcement officer un-
less an independent and impartial hearing 
officer or board determines, after a hearing 
and in accordance with the requirements of 
this subsection, that the law enforcement of-
ficer committed a violation of law. 

‘‘(3) TIME LIMIT.—No disciplinary charge 
may be brought against a law enforcement 
officer unless— 

‘‘(A) the charge is filed not later than the 
earlier of— 

‘‘(i) 1 year after the date on which the law 
enforcement agency filing the charge had 
knowledge or reasonably should have had 
knowledge of an alleged violation of law; or 

‘‘(ii) 90 days after the commencement of an 
investigation; or 

‘‘(B) the requirements of this paragraph 
are waived in writing by the officer or the 
counsel or representative of the officer. 

‘‘(4) NOTICE OF HEARING.—Unless waived in 
writing by the officer or the counsel or rep-
resentative of the officer, not later than 30 
days after the filing of a disciplinary charge 
against a law enforcement officer, the law 
enforcement agency filing the charge shall 
provide written notification to the law en-
forcement officer who is the subject of the 
charge, of— 

‘‘(A) the date, time, and location of any 
disciplinary hearing, which shall be sched-
uled in cooperation with the law enforce-
ment officer, or the counsel or representa-
tive of the officer, and which shall take place 
not earlier than 30 days and not later than 60 
days after notification of the hearing is 
given to the law enforcement officer under 
investigation; 

‘‘(B) the name and mailing address of the 
independent and impartial hearing officer, or 
the names and mailing addresses of the inde-
pendent and impartial hearing board mem-
bers; and 

‘‘(C) the name, rank, command, and ad-
dress of the law enforcement officer pros-
ecuting the matter for the law enforcement 
agency, or the name, position, and mailing 
address of the person prosecuting the matter 
for a public agency, if the prosecutor is not 
a law enforcement officer. 

‘‘(5) ACCESS TO DOCUMENTARY EVIDENCE AND 
INVESTIGATIVE FILE.—Unless waived in writ-
ing by the law enforcement officer or the 
counsel or representative of that officer, not 
later than 15 days before a disciplinary hear-
ing described in paragraph (4)(A), the law en-
forcement officer shall be provided with— 

‘‘(A) a copy of the complete file of the pre- 
disciplinary investigation; and 

‘‘(B) access to and, if so requested, copies 
of all documents, including transcripts, 
records, written statements, written reports, 

analyses, and electronically recorded infor-
mation that— 

‘‘(i) contain exculpatory information; 
‘‘(ii) are intended to support any discipli-

nary action; or 
‘‘(iii) are to be introduced in the discipli-

nary hearing. 
‘‘(6) EXAMINATION OF PHYSICAL EVIDENCE.— 

Unless waived in writing by the law enforce-
ment officer or the counsel or representative 
of that officer— 

‘‘(A) not later than 15 days before a dis-
ciplinary hearing, the prosecuting agency 
shall notify the law enforcement officer or 
the counsel or representative of that officer 
of all physical, non-documentary evidence; 
and 

‘‘(B) not later than 10 days before a dis-
ciplinary hearing, the prosecuting agency 
shall provide a reasonable date, time, place, 
and manner for the law enforcement officer 
or the counsel or representative of the law 
enforcement officer to examine the evidence 
described in subparagraph (A). 

‘‘(7) IDENTIFICATION OF WITNESSES.—Unless 
waived in writing by the law enforcement of-
ficer or the counsel or representative of the 
officer, not later than 15 days before a dis-
ciplinary hearing, the prosecuting agency 
shall notify the law enforcement officer or 
the counsel or representative of the officer, 
of the name and address of each witness for 
the law enforcement agency employing the 
law enforcement officer. 

‘‘(8) REPRESENTATION.—During a discipli-
nary hearing, the law enforcement officer 
who is the subject of the hearing shall be en-
titled to due process, including— 

‘‘(A) the right to be represented by counsel 
or a representative; 

‘‘(B) the right to confront and examine all 
witnesses against the officer; and 

‘‘(C) the right to call and examine wit-
nesses on behalf of the officer. 

‘‘(9) HEARING BOARD AND PROCEDURE.— 
‘‘(A) IN GENERAL.—A State or local govern-

ment agency, other than the law enforce-
ment agency employing the officer who is 
subject of the disciplinary hearing, shall— 

‘‘(i) determine the composition of an inde-
pendent and impartial disciplinary hearing 
board; 

‘‘(ii) appoint an independent and impartial 
hearing officer; and 

‘‘(iii) establish such procedures as may be 
necessary to comply with this section. 

‘‘(B) PEER REPRESENTATION ON DISCIPLINARY 
HEARING BOARD.—A disciplinary hearing 
board that includes employees of the law en-
forcement agency employing the law en-
forcement officer who is the subject of the 
hearing, shall include not less than 1 law en-
forcement officer of equal or lesser rank to 
the officer who is the subject of the hearing. 

‘‘(10) SUMMONSES AND SUBPOENAS.— 
‘‘(A) IN GENERAL.—The disciplinary hearing 

board or independent hearing officer— 
‘‘(i) shall have the authority to issue sum-

monses or subpoenas, on behalf of— 
‘‘(I) the law enforcement agency employing 

the officer who is the subject of the hearing; 
or 

‘‘(II) the law enforcement officer who is the 
subject of the hearing; and 

‘‘(ii) upon written request of either the law 
enforcement agency or the officer, shall 
issue a summons or subpoena, as appro-
priate, to compel the appearance and testi-
mony of a witness or the production of docu-
mentary evidence. 

‘‘(B) EFFECT OF FAILURE TO COMPLY WITH 
SUMMONS OR SUBPOENA.—With respect to any 
failure to comply with a summons or a sub-
poena issued under subparagraph (A)— 

‘‘(i) the disciplinary hearing officer or 
board shall petition a court of competent ju-
risdiction to issue an order compelling com-
pliance; and 
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‘‘(ii) subsequent failure to comply with 

such a court order issued pursuant to a peti-
tion under clause (i) shall— 

‘‘(I) be subject to contempt of a court pro-
ceedings according to the laws of the juris-
diction within which the disciplinary hear-
ing is being conducted; and 

‘‘(II) result in the recess of the disciplinary 
hearing until the witness becomes available 
to testify and does testify or is held in con-
tempt. 

‘‘(11) CLOSED HEARING.—A disciplinary 
hearing shall be closed to the public unless 
the law enforcement officer who is the sub-
ject of the hearing requests, in writing, that 
the hearing be open to specified individuals 
or to the general public. 

‘‘(12) RECORDING.—All aspects of a discipli-
nary hearing, including pre-hearing motions, 
shall be recorded by audio tape, video tape, 
or transcription. 

‘‘(13) SEQUESTRATION OF WITNESSES.—Either 
side in a disciplinary hearing may move for 
and be entitled to sequestration of witnesses. 

‘‘(14) TESTIMONY UNDER OATH.—The hearing 
officer or board shall administer an oath or 
affirmation to each witness, who shall tes-
tify subject to the laws of perjury of the 
State in which the disciplinary hearing is 
being conducted. 

‘‘(15) FINAL DECISION ON EACH CHARGE.— 
‘‘(A) IN GENERAL.—At the conclusion of the 

presentation of all the evidence and after 
oral or written argument, the hearing officer 
or board shall deliberate and render a writ-
ten final decision on each charge. 

‘‘(B) FINAL DECISION ISOLATED TO CHARGE 
BROUGHT.—The hearing officer or board may 
not find that the law enforcement officer 
who is the subject of the hearing is liable for 
disciplinary action for any violation of law 
as to which the officer was not charged. 

‘‘(16) BURDEN OF PERSUASION AND STANDARD 
OF PROOF.—The burden of persuasion or 
standard of proof of the prosecuting agency 
shall be— 

‘‘(A) by clear and convincing evidence as to 
each charge alleging false statement or rep-
resentation, fraud, dishonesty, deceit, moral 
turpitude, or criminal behavior on the part 
of the law enforcement officer who is the 
subject of the charge; and 

‘‘(B) by a preponderance of the evidence as 
to all other charges. 

‘‘(17) FACTORS OF JUST CAUSE TO BE CONSID-
ERED BY THE HEARING OFFICER OR BOARD.—A 
law enforcement officer who is the subject of 
a disciplinary hearing shall not be found 
guilty of any charge or subjected to any dis-
ciplinary action unless the disciplinary hear-
ing board or independent hearing officer 
finds that— 

‘‘(A) the officer who is the subject of the 
charge could reasonably be expected to have 
had knowledge of the probable consequences 
of the alleged conduct set forth in the charge 
against the officer; 

‘‘(B) the rule, regulation, order, or proce-
dure that the officer who is the subject of 
the charge allegedly violated is reasonable; 

‘‘(C) the charging party, before filing the 
charge, made a reasonable, fair, and objec-
tive effort to discover whether the officer did 
in fact violate the rule, regulation, order, or 
procedure as charged; 

‘‘(D) the charging party did not conduct 
the investigation arbitrarily or unfairly, or 
in a discriminatory manner, against the offi-
cer who is the subject of the charge, and the 
charge was brought in good faith; and 

‘‘(E) the proposed disciplinary action rea-
sonably relates to the seriousness of the al-
leged violation and to the record of service 
of the officer who is the subject of the 
charge. 

‘‘(18) NO COMMISSION OF A VIOLATION.—If the 
officer who is the subject of the disciplinary 

hearing is found not to have committed the 
alleged violation— 

‘‘(A) the matter is concluded; 
‘‘(B) no disciplinary action may be taken 

against the officer; 
‘‘(C) the personnel record of that officer 

shall not contain any reference to the charge 
for which the officer was found not guilty; 
and 

‘‘(D) any pay and benefits lost or deferred 
during the pendency of the disposition of the 
charge shall be restored to the officer as 
though no charge had ever been filed against 
the officer, including salary or regular pay, 
vacation, holidays, longevity pay, education 
incentive pay, shift differential, uniform al-
lowance, lost overtime, or other premium 
pay opportunities, and lost promotional op-
portunities. 

‘‘(19) COMMISSION OF A VIOLATION.— 
‘‘(A) IN GENERAL.—If the officer who is the 

subject of the charge is found to have com-
mitted the alleged violation, the hearing of-
ficer or board shall make a written rec-
ommendation of a penalty to the law en-
forcement agency employing the officer or 
any other governmental entity that has final 
disciplinary authority, as provided by appli-
cable State or local law. 

‘‘(B) PENALTY.—The employing agency or 
other governmental entity may not impose a 
penalty greater than the penalty rec-
ommended by the hearing officer or board. 

‘‘(20) APPEAL.—Any officer who has been 
found to have committed an alleged viola-
tion may appeal from a final decision of a 
hearing officer or hearing board to a court of 
competent jurisdiction or to an independent 
neutral arbitrator to the extent available in 
any other administrative proceeding under 
applicable State or local law, or a collective 
bargaining agreement. 

‘‘(i) WAIVER OF RIGHTS.— 
‘‘(1) IN GENERAL.—An officer who is notified 

that the officer is under investigation or is 
the subject of a charge may, after such noti-
fication, waive any right or procedure guar-
anteed by this section. 

‘‘(2) WRITTEN WAIVER.—A written waiver 
under this subsection shall be— 

‘‘(A) in writing; and 
‘‘(B) signed by— 
‘‘(i) the officer, who shall have consulted 

with counsel or a representative before sign-
ing any such waiver; or 

‘‘(ii) the counsel or representative of the 
officer, if expressly authorized by subsection 
(h). 

‘‘(j) SUMMARY PUNISHMENT.—Nothing in 
this section shall preclude a public agency 
from imposing summary punishment. 

‘‘(k) EMERGENCY SUSPENSION.—Nothing in 
this section may be construed to preclude a 
law enforcement agency from imposing an 
emergency suspension on a law enforcement 
officer, except that any such suspension 
shall— 

‘‘(1) be followed by a hearing in accordance 
with the requirements of subsection (h); and 

‘‘(2) not deprive the affected officer of any 
pay or benefit. 

‘‘(l) RETALIATION FOR EXERCISING RIGHTS.— 
There shall be no imposition of, or threat of, 
disciplinary action or other penalty against 
a law enforcement officer for the exercise of 
any right provided to the officer under this 
section. 

‘‘(m) OTHER REMEDIES NOT IMPAIRED.— 
Nothing in this section may be construed to 
impair any other right or remedy that a law 
enforcement officer may have under any con-
stitution, statute, ordinance, order, rule, 
regulation, procedure, written policy, collec-
tive bargaining agreement, or any other 
source. 

‘‘(n) DECLARATORY OR INJUNCTIVE RELIEF.— 
A law enforcement officer who is aggrieved 
by a violation of, or is otherwise denied any 

right afforded by, the Constitution of the 
United States, a State constitution, this sec-
tion, or any administrative rule or regula-
tion promulgated pursuant thereto, may file 
suit in any Federal or State court of com-
petent jurisdiction for declaratory or injunc-
tive relief to prohibit the law enforcement 
agency from violating or otherwise denying 
such right, and such court shall have juris-
diction, for cause shown, to restrain such a 
violation or denial. 

‘‘(o) PROTECTION OF LAW ENFORCEMENT OF-
FICER PERSONNEL FILES.— 

‘‘(1) RESTRICTIONS ON ADVERSE MATERIAL 
MAINTAINED IN OFFICERS’ PERSONNEL 
RECORDS.— 

‘‘(A) IN GENERAL.—Unless the officer has 
had an opportunity to review and comment, 
in writing, on any adverse material gen-
erated after the effective date of the State 
and Local Law Enforcement Discipline, Ac-
countability, and Due Process Act of 2005 to 
be included in a personnel record relating to 
the officer, no law enforcement agency or 
other governmental entity may— 

‘‘(i) include the adverse material in that 
personnel record; or 

‘‘(ii) possess or maintain control over the 
adverse material in any form as a personnel 
record within the law enforcement agency or 
elsewhere in the control of the employing 
governmental entity. 

‘‘(B) RESPONSIVE MATERIAL.—Any respon-
sive material provided by an officer to ad-
verse material included in a personnel record 
pertaining to the officer shall be— 

‘‘(i) attached to the adverse material; and 
‘‘(ii) released to any person or entity to 

whom the adverse material is released in ac-
cordance with law and at the same time as 
the adverse material is released. 

‘‘(2) RIGHT TO INSPECTION OF, AND RESTRIC-
TIONS ON ACCESS TO INFORMATION IN, THE OFFI-
CER’S OWN PERSONNEL RECORDS.— 

‘‘(A) IN GENERAL.—Subject to subparagraph 
(B), a law enforcement officer shall have the 
right to inspect all of the personnel records 
of the officer not less than annually. 

‘‘(B) RESTRICTIONS.—A law enforcement of-
ficer shall not have access to information in 
the personnel records of the officer if the in-
formation— 

‘‘(i) relates to the investigation of alleged 
conduct that, if proven, would constitute or 
have constituted a definite violation of a 
statute providing for criminal penalties, but 
as to which no formal charge was brought; 

‘‘(ii) contains letters of reference for the 
officer; 

‘‘(iii) contains any portion of a test docu-
ment other than the results; 

‘‘(iv) is of a personal nature about another 
officer, and if disclosure of that information 
in non-redacted form would constitute a 
clearly unwarranted intrusion into the pri-
vacy rights of that other officer; or 

‘‘(v) is relevant to any pending claim 
brought by or on behalf of the officer against 
the employing agency of that officer that 
may be discovered in any judicial or admin-
istrative proceeding between the officer and 
the employer of that officer. 

‘‘(p) STATES’ RIGHTS.— 
‘‘(1) IN GENERAL.—Nothing in this section 

may be construed— 
‘‘(A) to preempt any State or local law, or 

any provision of a State or local law, in ef-
fect on the date of enactment of the State 
and Local Law Enforcement Discipline, Ac-
countability, and Due Process Act of 2005, 
that confers a right or a protection that 
equals or exceeds the right or protection af-
forded by this section; or 

‘‘(B) to prohibit the enactment of any 
State or local law that confers a right or 
protection that equals or exceeds a right or 
protection afforded by this section. 
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‘‘(2) STATE OR LOCAL LAWS PREEMPTED.—A 

State or local law, or any provision of a 
State or local law, that confers fewer rights 
or provides less protection for a law enforce-
ment officer than any provision in this sec-
tion shall be preempted by this section. 

‘‘(q) COLLECTIVE BARGAINING AGREE-
MENTS.—Nothing in this section may be con-
strued to— 

‘‘(1) preempt any provision in a mutually 
agreed-upon collective bargaining agree-
ment, in effect on the date of enactment of 
the State and Local Law Enforcement Dis-
cipline, Accountability, and Due Process Act 
of 2005, that provides for substantially the 
same or a greater right or protection af-
forded under this section; or 

‘‘(2) prohibit the negotiation of any addi-
tional right or protection for an officer who 
is subject to any collective bargaining agree-
ment.’’. 

(b) TECHNICAL AMENDMENT.—The table of 
contents of title I of the Omnibus Crime Con-
trol and Safe Streets Act of 1968 (42 U.S.C. 
3711 et seq.) is amended by inserting after 
the item relating to section 819 the fol-
lowing: 
‘‘Sec. 820. Discipline, accountability, and 

due process of State and local 
law enforcement officers’’. 

SEC. 4. PROHIBITION OF FEDERAL CONTROL 
OVER STATE AND LOCAL CRIMINAL 
JUSTICE AGENCIES. 

Nothing in this Act or the amendments 
made by this Act shall be construed to au-
thorize any department, agency, officer, or 
employee of the United States to exercise 
any direction, supervision, or control of any 
police force or any criminal justice agency of 
any State or any political subdivision there-
of. 
SEC. 5. EFFECTIVE DATE. 

The amendments made by this Act shall 
take effect with respect to each State on the 
earlier of— 

(1) 2 years after the date of enactment of 
this Act; or 

(2) the conclusion of the second legislative 
session of the State that begins on or after 
the date of enactment of this Act. 

By Mr. SARBANES (for himself 
and Ms. MIKULSKI): 

S. 719. A bill to extend Corridor O of 
the Appalachian Development Highway 
System from its currnet southern ter-
minus at I–68 near Cumberland to Cor-
ridor H, which stretches from Weston, 
West Virginia, to Strasburg, Virginia; 
to the Committee on Environment and 
Public Works. 

Mr. SARBANES. Mr. President, 
today I am introducing legislation to 
add a 35.5 mile segment of a proposed 
new highway, extending south of Inter-
state 68 near Cumberland, MD to Cor-
ridor H in West Virginia, to the Appa-
lachian Development Highway System 
(ADHS). Joining me in co-sponsoring 
this legislation is my colleague Sen-
ator MIKULSKI. 

The development of a north-south 
Appalachian highway corridor has long 
been a priority for elected officials, 
community leaders and citizens in the 
Potomac Highlands region of western 
Maryland, West Virginia and neigh-
boring Pennsylvania counties. At least 
two Maryland State economic develop-
ment task forces over the last decade 
have identified a north-south corridor 
as their leading priority for the region. 
In order to help determine the need, 

potential alignments as well as the 
projected economic benefits and the so-
cial, transportation and environmental 
impacts of upgrading north-south cor-
ridors, six years ago, I helped secure a 
grant from the Federal Highway Ad-
ministration to support a multi-state 
study. That study was completed in 
2001 and identified two corridors as 
having the greatest potential for bene-
fiting Appalachian economic develop-
ment the US 219 Corridor in the north 
from I–68 in Maryland to the Pennsyl-
vania Turnpike and the US 220 Corridor 
in south from Corridor H in West Vir-
ginia to I–68 in Maryland. The study 
also found that upgrading US 220 South 
of Interstate 68 would support the larg-
est number of potential new jobs, 7,800– 
8,600 jobs, with the highest relative 
growth—19 percent—of any of the cor-
ridors and have fewer impacts than the 
alternatives. 

While US 220 north of I–68 is part of 
the ADHS, the segment south of the 
interstate is not currently part of the 
system, although it serves Appalachia. 
This area in Allegany County, MD—a 
county that has experienced some of 
the highest rates of unemployment and 
poverty in the State—has been tar-
geted for economic development and 
job growth in the ‘‘One Maryland’’ eco-
nomic development program. Major 
employers in the area—American 
Woodmark, Aliant Techsystems and 
MeadWestvaco—as well as others that 
might look at this region for the loca-
tion of their next plant currently de-
pend on a two-lane roadway running 
through residential neighborhoods and 
commercial areas. The area is well 
served by an important east and west 
corridor, I–68 (ADHS Corridor E), but 
North South transportation is inad-
equate and hampers the economic pros-
perity potential of Allegany and Gar-
rett Counties and many of the sur-
rounding Pennsylvania and West Vir-
ginia communities. 

Over the past four years, and with ad-
ditional funding provided by the Con-
gress in the Fiscal 2003 Transportation 
Appropriations bill, Maryland and West 
Virginia have been undertaking a de-
tailed project planning phase of the 35.5 
mile segment of US 220 south that was 
recommended in the feasibility study. 
Improvements which have been pro-
posed include a four-lane divided high-
way, most of which would be on a new 
alignment, with at-grade intersections. 
Fifteen miles of the proposed road im-
provements are in Maryland and 20.5 
miles in West Virginia. 

These upgrades would increase safety 
and alleviate traffic congestion be-
tween Cumberland and Keyser and pro-
vide an important link to the 83.2 miles 
of Appalachian Development Highways 
in Maryland and in the system of 28 
corridors throughout the 13 Appa-
lachian States. The corridor would 
interconnect several important ADHS 
corridors including the East-West Cor-
ridors P in Pennsylvania, E (I–68) in 
Maryland & West Virginia, H in West 
Virginia and Virginia along with the 

ADHS North-South Corridor O and Cor-
ridor N from Pennsylvania to the 
North. Currently ARC Corridors O & N 
dead end at I–68, and the closest inter-
state quality road continuing south is 
I–81 seventy miles east, or I–79 that is 
seventy miles to the west. The new Ap-
palachian highway would also provide 
important linkages to the bi-State, 
Maryland and West Virginia, Greater 
Cumberland Airport, rail facilities in 
the area, and population centers of 
Cumberland, Maryland, Keyser, West 
Virginia, Romney, West Virginia, and 
Moorefield, West Virginia. 

The Congress recognized the need to 
help bring the Appalachian Region into 
the mainstream of the American econ-
omy in 1965 when it created the Appa-
lachian Region Commission and au-
thorized the Appalachian Development 
Highway System. Now, some 40 years 
later, with the original ADHS more 
than 85 percent complete or under con-
struction, it is time to provide critical 
linkages to the east-west ADHS cor-
ridors, population centers, other inter- 
modal facilities such as air and rail, 
and the existing interstate system and 
to further boost the region’s oppor-
tunity to advance towards economic 
parity. I hope that the Congress will 
swiftly approve this legislation. 

By Mr. VITTER: 
S. 721. A bill to authorize the Sec-

retary of the Army to carry out a pro-
gram for ecosystem restoration for the 
Louisiana Coastal Area, Louisiana; to 
the Committee on Environment and 
Public Works. 

Mr. VITTER. Mr. President, I ask 
unanimous consent that the text of the 
bill be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 721 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION. 1. LOUISIANA COASTAL AREA ECO-

SYSTEM RESTORATION, LOUISIANA. 
(a) IN GENERAL.—The Secretary may carry 

out a program for ecosystem restoration, 
Louisiana Coastal Area, Louisiana, substan-
tially in accordance with the report of the 
Chief of Engineers, dated January 31, 2005. 

(b) PRIORITIES.— 
(1) IN GENERAL.—In carrying out the pro-

gram under subsection (a), the Secretary 
shall give priority to— 

(A) any portion of the program identified 
in the report described in subsection (a) as a 
critical restoration feature; 

(B) any Mississippi River diversion project 
that— 

(i) protects a major population area of the 
Pontchartain, Pearl, Breton Sound, 
Barataria, or Terrebonne Basin; and 

(ii) produces an environmental benefit to 
the coastal area of the State of Louisiana or 
the State of Mississippi; and 

(C) any barrier island, or barrier shoreline, 
project that— 

(i) is carried out in conjunction with a Mis-
sissippi River diversion project; and 

(ii) protects a major population area. 
(c) NON-FEDERAL SHARE.— 
(1) CREDIT FOR INTEGRAL WORK.—The Sec-

retary shall provide credit (including in-kind 
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credit) toward the non-Federal share for the 
cost of any work carried out by the non-Fed-
eral interest on a project that is part of the 
program under subsection (a) if the Sec-
retary determines that the work is integral 
to the project. 

(2) CARRYOVER OF CREDITS.—A credit pro-
vided under paragraph (1) may be carried 
over between authorized projects in the Lou-
isiana Coastal Area ecosystem restoration 
program. 

(3) NONGOVERNMENTAL ORGANIZATIONS.—A 
nongovernmental organization shall be eligi-
ble to contribute all or a portion of the non- 
Federal share of the cost of a project under 
this section. 

(d) COMPREHENSIVE PLAN.— 
(1) IN GENERAL.—The Secretary, in coordi-

nation with the Governor of the State of 
Louisiana, shall— 

(A) develop a plan for protecting, pre-
serving, and restoring the coastal Louisiana 
ecosystem; and 

(B) not later than 1 year after the date of 
enactment of this Act, and every 5 years 
thereafter, submit to Congress the plan, or 
an update of the plan. 

(2) INCLUSIONS.—The comprehensive plan 
shall include a description of— 

(A) the framework of a long-term program 
that provides for the comprehensive protec-
tion, conservation, and restoration of the 
wetlands, estuaries (including the Barataria- 
Terrebonne estuary), barrier islands, shore-
lines, and related land and features of the 
coastal Louisiana ecosystem, including pro-
tection of a critical resource, habitat, or in-
frastructure from the effects of a coastal 
storm, a hurricane, erosion, or subsidence; 

(B) the means by which a new technology, 
or an improved technique, can be integrated 
into the program under subsection (a); and 

(C) the role of other Federal agencies and 
programs in carrying out the program under 
subsection (a). 

(3) CONSIDERATION.—In developing the com-
prehensive plan, the Secretary shall consider 
the advisability of integrating into the pro-
gram under subsection (a)— 

(A) a related Federal or State project car-
ried out on the date on which the plan is de-
veloped; 

(B) an activity in the Louisiana Coastal 
Area; or 

(C) any other project or activity identified 
in— 

(i) the Mississippi River and Tributaries 
program; 

(ii) the Louisiana Coastal Wetlands Con-
servation Plan; 

(iii) the Louisiana Coastal Zone Manage-
ment Plan; or 

(iv) the plan of the State of Louisiana enti-
tled ‘‘Coast 2050: Toward a Sustainable 
Coastal Louisiana’’. 

(e) TASK FORCE.— 
(1) ESTABLISHMENT.—There is established a 

task force to be known as the ‘‘Coastal Lou-
isiana Ecosystem Protection and Restora-
tion Task Force’’ (referred to in this sub-
section as the ‘‘Task Force’’). 

(2) MEMBERSHIP.—The Task Force shall 
consist of the following members (or, in the 
case of the head of a Federal agency, a des-
ignee at the level of Assistant Secretary or 
an equivalent level): 

(A) The Secretary. 
(B) The Secretary of the Interior. 
(C) The Secretary of Commerce. 
(D) The Administrator of the Environ-

mental Protection Agency. 
(E) The Secretary of Agriculture. 
(F) The Secretary of Transportation. 
(G) The Secretary of Energy. 
(H) The Secretary of Homeland Security. 
(I) 3 representatives of the State of Lou-

isiana appointed by the Governor of that 
State. 

(3) DUTIES.—The Task Force shall make 
recommendations to the Secretary regard-
ing— 

(A) policies, strategies, plans, programs, 
projects, and activities for addressing con-
servation, protection, restoration, and main-
tenance of the coastal Louisiana ecosystem; 

(B) financial participation by each agency 
represented on the Task Force in conserving, 
protecting, restoring, and maintaining the 
coastal Louisiana ecosystem, including rec-
ommendations— 

(i) that identify funds from current agency 
missions and budgets; and 

(ii) for coordinating individual agency 
budget requests; and 

(C) the comprehensive plan under sub-
section (d). 

(4) WORKING GROUPS.—The Task Force may 
establish such working groups as the Task 
Force determines to be necessary to assist 
the Task Force in carrying out this sub-
section. 

(5) APPLICATION OF THE FEDERAL ADVISORY 
COMMITTEE ACT.—The Federal Advisory Com-
mittee Act (5 U.S.C. App.) shall not apply to 
the Task Force or any working group of the 
Task Force. 

(f) MISSISSIPPI RIVER GULF OUTLET.— 
(1) IN GENERAL.—Not later than 1 year after 

the date of enactment of this Act, the Sec-
retary shall develop a plan for modifying the 
Mississippi River Gulf Outlet that address-
es— 

(A) wetland losses attributable to the Mis-
sissippi River Gulf Outlet; 

(B) channel bank erosion; 
(C) hurricane storm surges; 
(D) saltwater intrusion; 
(E) navigation interests; and 
(F) environmental restoration. 
(2) REPORT.—If the Secretary determines 

necessary, the Secretary, in conjunction 
with the Chief of Engineers, shall submit to 
Congress a report recommending modifica-
tions to the Mississippi River Gulf Outlet, 
including measures to prevent the intrusion 
of saltwater into the Outlet. 

(g) SCIENCE AND TECHNOLOGY.— 
(1) IN GENERAL.—The Secretary shall estab-

lish a coastal Louisiana ecosystem science 
and technology program. 

(2) PURPOSES.—The purposes of the pro-
gram established by paragraph (1) shall be— 

(A) to identify any uncertainty relating to 
the physical, chemical, geological, biologi-
cal, and cultural baseline conditions in 
coastal Louisiana; 

(B) to improve knowledge of the physical, 
chemical, geological, biological, and cultural 
baseline conditions in coastal Louisiana; and 

(C) to identify and develop technologies, 
models, and methods to carry out this sub-
section. 

(3) WORKING GROUPS.—The Secretary may 
establish such working groups as the Sec-
retary determines to be necessary to assist 
the Secretary in carrying out this sub-
section. 

(4) CONTRACTS AND COOPERATIVE AGREE-
MENTS.—In carrying out this subsection, the 
Secretary may enter into a contract or coop-
erative agreement with an individual or en-
tity (including a consortium of academic in-
stitutions in Louisiana and Mississippi) with 
scientific or engineering expertise in the res-
toration of aquatic and marine ecosystems 
for coastal restoration and enhancement 
through science and technology. 

(h) ANALYSIS OF BENEFITS.— 
(1) IN GENERAL.—Notwithstanding section 

209 of the Flood Control Act of 1970 (42 U.S.C. 
1962–2) or any other provision of law, in car-
rying out an activity to conserve, protect, 
restore, or maintain the coastal Louisiana 
ecosystem, the Secretary may determine 
that the environmental benefits provided by 
the program under this section outweigh the 

disadvantage of an activity under this sec-
tion. 

(2) DETERMINATION OF COST-EFFECTIVE-
NESS.—If the Secretary determines that an 
activity under this section is cost-effective, 
no further economic justification for the ac-
tivity shall be required. 

(i) APPORTIONMENT.— 
(1) IN GENERAL.—Not later than 180 days 

after the date of enactment of this Act, the 
Secretary, in consultation with the non-Fed-
eral interest, shall enter into a contract with 
the National Academy of Sciences under 
which the National Academy of Sciences 
shall conduct a study. 

(2) IDENTIFICATION OF CAUSES AND 
SOURCES.—The study under paragraph (1) 
shall, to the maximum extent practicable, 
identify— 

(A) each cause of degradation of the Lou-
isiana Coastal Area ecosystem that is attrib-
utable to an action by the Secretary; 

(B) an apportionment of the sources of 
such degradation; 

(C) any potential reduction in the amount 
of Federal emergency response funds that 
would occur as a result of ecosystem restora-
tion in the Louisiana Coastal Area; and 

(D) the reduction in costs associated with 
protection and maintenance of infrastruc-
ture that is threatened or damaged as a re-
sult of coastal erosion in Louisiana that 
would occur as a result of ecosystem restora-
tion in the Louisiana Coastal Area. 

(j) REPORT.—Not later than July 1, 2006, 
the Secretary, in conjunction with the Chief 
of Engineers, shall submit to Congress a re-
port describing the features included in table 
3 of the report described in subsection (a). 

(k) PROJECT MODIFICATIONS.— 
(1) REVIEW.—The Secretary, in cooperation 

with any non-Federal interest, shall review 
each federally-authorized water resources 
project in the coastal Louisiana area in ex-
istence on the date of enactment of this Act 
to determine whether— 

(A) each project is in accordance with the 
program under subsection (a); and 

(B) the project could contribute to eco-
system restoration under subsection (a) 
through modification of the operations or 
features of the project. 

(2) PUBLIC NOTICE AND COMMENT.—Before 
modifying an operation or feature of a 
project under paragraph (1)(B), the Secretary 
shall provide an opportunity for public no-
tice and comment. 

(3) REPORT.— 
(A) IN GENERAL.—Before modifying an op-

eration or feature of a project under para-
graph (1)(B), the Secretary shall submit to 
the Committee on Environment and Public 
Works of the Senate and the Committee on 
Transportation and Infrastructure of the 
House of Representatives a report describing 
the modification. 

(B) INCLUSION.—A report under paragraph 
(2)(B) shall include such information relating 
to the timeline and cost of a modification as 
the Secretary determines to be relevant. 

(4) AUTHORIZATION OF APPROPRIATIONS.— 
There is authorized to be appropriated to the 
Secretary to carry out modifications under 
this subsection $10,000,000. 

Mr. SANTORUM. Mr. President, 
today I am introducing legislation to 
amend the Internal Revenue Code of 
1986 to reduce the tax on beer to its 
pre-1991 level. In 1990, Congress raised 
taxes on luxury items like expensive 
cars, fur coats, jewelry, yachts and pri-
vate airplanes and doubled the Federal 
excise tax on beer. 

This was the single largest tax in-
crease on beer in American history and 
resulted in some 60,000 people losing 
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their jobs in brewing, distributing, re-
tailing and related industries. The tax 
burden on beer is higher than the aver-
age consumer good in the American 
economy, an astounding 44 percent of 
its retail price. As a result of this tax 
increase the Government collects ap-
proximately seven times more in beer 
taxes than the Nation’s brewers make 
in profits. 

The doubling of the beer excise tax in 
1990 was regressive, and therefore un-
fair, because it hits lower income tax-
payers the hardest. Most beer con-
sumers have household incomes below 
$40,000. Regular beer drinkers—Ameri-
cans raising a family—are the people 
most affected by the increase in the 
Federal excise tax on beer. Lowering 
the beer tax means more money in the 
pockets of these hard-working men and 
women. 

The beer excise tax was first enacted 
as an emergency measure to help fi-
nance the Civil War. It is an anachro-
nism in our tax code. Since its enact-
ment, dozens of corporate and payroll 
taxes have been imposed on brewers 
just as they have on other businesses. 
Yet the beer excise tax remains. A roll-
back of just the 1990 beer tax increase 
would also help maintain good-paying 
American manufacturing jobs and will 
create new opportunities and a boost to 
the economy. The U.S. system of alco-
hol beverage control has been the 
maintenance of a domestic presence for 
the industry with independent supplier, 
wholesale and retail tiers. Brewers, 
wholesalers and retailers are heavily 
regulated and to the extent the U.S. 
maintains a strong domestic industry, 
the Federal, State and local agencies 
will continue to ensure accountability 
and responsible business practices. 

The brewing industry has a major 
presence in many U.S. cities and pro-
vides a significant source of manufac-
turing jobs. The industry directly and 
indirectly accounts for close to 2.5 mil-
lion jobs nationwide—a reduction of 
the beer tax would help brewers main-
tain or grow their workforce. Brewing, 
wholesaling and retail combined con-
tribute over 41,000 jobs to the economy 
of my home State of Pennsylvania. 

All of the other luxury taxes enacted 
in 1990 have been repealed. Yet the beer 
tax increase remains in place. It is 
time to roll back the Federal excise 
tax increase on beer and provide an-
other measure of tax relief to Amer-
ica’s working men and women. The 
Federal Government will still collect 
almost $3.7 billion in excise taxes and 
the industry will pay an additional $21 
billion in Federal, State, and local 
taxes. This is a modest and reasonable 
measure of tax relief to a significant 
American industry. 

By Ms. SNOWE (for herself, Mr. 
BOND, and Mr. BINGAMAN): 

S. 723. A bill to amend the Internal 
Revenue Code of 1986 to allow small 
businesses to set up simple cafeteria 
plans to provide nontaxable employee 
benefits to their employees, to make 

changes in the requirements for cafe-
teria plans, flexible spending accounts, 
and benefits provided under such plans 
or accounts, and for other purposes; to 
the Committee on Finance. 

Ms. SNOWE. Mr. President, I rise 
today to introduce the SIMPLE Cafe-
teria Plan Act of 2005’’ to increase the 
access to quality, affordable health 
care for millions of small business own-
ers and their employees. I am pleased 
that my good friend from Missouri, 
Senator BOND, as well as my good 
friend Senator BINGAMAN from New 
Mexico have agreed to co-sponsor this 
critical piece of legislation. 

Regrettably, our Nation’s healthcare 
system is in the midst of a crisis. Each 
year, more and more Americans are un-
able to purchase health insurance, and 
there are no signs that things are im-
proving. As evidence, the United States 
Census Bureau estimates that nearly 47 
million people did not have health in-
surance coverage for all of 2002. Sadly, 
this number rose from 41.2 million un-
insured persons in 2001—a 14.6 percent 
increase. 

As if these numbers on a national 
scale are not alarming enough, the re-
sults are even more troubling when we 
look specifically at the small business 
sector of our economy. Analysis con-
ducted by the Employee Benefit Re-
search Institute, a nonpartisan group 
dedicated to ensuring that all workers 
have access to affordable health care, 
suggests that the highest rates of unin-
sured occur among either self-em-
ployed workers or workers whose em-
ployer employees fewer than 25 per-
sons. When compared to workers in 
firms that employ 1,000 or more em-
ployees, where just 12.6 percent of 
those workers do not have health in-
surance, it becomes clear that the ma-
jority of uninsured Americans work for 
small enterprises. Clearly, these num-
bers suggest that there is a direct cor-
relation among those persons who do 
not have health insurance and the size 
of their employer. 

The question, then, is why are our 
Nation’s small businesses, which are 
our country’s job creators and the true 
engine of our national economy, so dis-
advantaged when it comes to pur-
chasing health insurance. 

The main reason that small business 
owners are not able to offer their em-
ployees health insurance is because 
many small business owners are able to 
pay only a portion of their employees’ 
health insurance premiums or, even 
worse, cannot afford to provide any 
health insurance or other employee 
benefits at all. As a result, many small 
business workers must acquire health 
insurance from the private sector rath-
er than the work place—an unfair, and 
far more expensive alternative. 

Clearly, we have a problem on our 
hands. While we can debate among our-
selves why this crisis exists and how 
we ended up here, what is not open for 
debate is that we need to start identi-
fying ways to fix the system because it 
is simply unconscionable to do nothing 

while more and more Americans find 
themselves without health care. 

As you know, I re-introduced a bill 
earlier this year that will go a long 
ways towards improving the situation 
by creating Associated Health Plans 
for small businesses. In general, this 
bill would permit small businesses 
throughout the country to band to-
gether for purposes of obtaining an in-
surance quote from an insurance com-
pany. By pooling these businesses to-
gether, they would pay lower premiums 
because of the increased risk pool. 

Again, this bill would increase the 
number of Americans that would be 
able to afford health insurance because 
their insurance premiums would be 
based on a more reasonable number. 
The bill I am introducing today builds 
upon this and goes a step further by 
putting more small business owners 
and their employees on a level playing 
field when compared to workers of a 
larger company. 

Specifically, many large companies 
and even the Federal government en-
able their employees to purchase 
health insurance and other qualified 
benefits with taxfree dollars. Larger 
companies are able to do this by quali-
fying for certain employee benefit de-
livery mechanisms under the tax code. 

One such delivery mechanism is a 
cafeteria plan. As the name suggests, 
cafeteria plans are programs whereby 
employers offer their employees the 
opportunity to purchase certain quali-
fied benefits of their choosing. The key 
here is that the employer provides the 
opportunity for the employee to pur-
chase the benefit, and the employee is 
then free to chose whether to partici-
pate and which benefits to buy. Under 
current law, qualified benefits include 
health insurance, dependent-care reim-
bursement, and life and disability in-
surance. Typically, employer contribu-
tions, employee contributions, or a 
combination of the two fund these 
plans. 

Cafeteria plans offer valuable bene-
fits to employees and are popular for 
many reasons. Specifically, they offer 
employees great flexibility in selecting 
their desired benefits while enabling 
them to disregard those benefits that 
do not fit their particular needs. Par-
ticipating employees are also able to 
exclude any wages that they contribute 
to a cafeteria plan from their Federal 
taxable income, Social Security, and 
Medicare, which means they are using 
more valuable pre-tax dollars to buy 
these benefits. Moreover, the employ-
ees are usually purchasing these bene-
fits at a lower cost because employers 
are oftentimes able to obtain a reduced 
price for the benefits through a group 
rate after they establish a cafeteria 
plan. 

Cafeteria plans also provide employ-
ers with valuable benefits, most nota-
bly as a recruiting tool. It certainly 
stands to reason that if more small 
business owners are able to offer their 
employees the chance to enjoy a vari-
ety of employee benefits, these owners 
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then will be more likely to attract, re-
cruit, and retain more talented work-
ers, which will ultimately increase the 
firm’s business output. Too often, we 
hear that small businesses loose skilled 
employees to larger companies simply 
because a big firm is able to offer a 
more attractive benefit package. Given 
that small businesses are responsible 
for a majority of the new jobs created 
in this country, we need to reverse that 
trend, and this bill will go a long way 
in rectifying this inequity. 

Clearly, cafeteria plans play a crit-
ical role in our Nation’s health care 
system and economy in general. The 
problem, though, is that in order for 
companies to qualify for the tax bene-
fits that cafeteria plans provide, they 
must satisfy strict nondiscrimination 
rules under the tax code. These rules 
exist to ensure that the benefits offered 
to highly compensated employees are 
offered to non-highly compensated em-
ployees as well. The rules also strive to 
ensure that non-highly compensated 
employees in fact receive a substantial 
portion of the benefits provided under 
the plan. 

Now I want to be clear when I say 
that these non-discrimination rules 
serve a legitimate purpose. Indeed, we 
need to be sure that employers are not 
able to game the tax system by imple-
menting these cafeteria plans, and that 
the cafeteria plans that qualify for 
preferential tax treatment are used by 
a majority of the employees in the 
company. 

However, what I find to be unaccept-
able is the way the tax code attempts 
to implement this policy under the ex-
isting rules. Currently, many small 
businesses simply cannot satisfy these 
mechanical rules because, through no 
fault of their own, they have relatively 
few employees and a high proportion of 
owners or highly compensated individ-
uals. As such, were a small business to 
create a cafeteria plan and violate the 
non-discrimination rules, certain 
workers within the company would be 
subject to a penalty and would be re-
quired to include a substantial portion 
of their contributions in their taxable 
income. 

Consequently, many small companies 
simply do not even bother to imple-
ment a cafeteria plan for fear that they 
will violate the non-discrimination 
rules. According to the Employer’s 
Council on Flexible Compensation, 
while 38.36 million U.S. workers had ac-
cess to cafeteria plans in 1999, only 19 
percent of those workers were employ-
ees of small businesses. 

To improve the current situation, the 
bill I am introducing today will allow 
and encourage more small businesses 
to offer employees the opportunity to 
purchase health insurance with tax- 
free dollars just as larger companies 
and the federal government do. My bill 
accomplishes this by creating a Simple 
Cafeteria Plan, which is modeled after 
the Savings Incentive Match Plan for 
Employees (SIMPLE) pension plan. As 
with the SIMPLE pension plan, a small 

business employer that is willing to 
make a minimum contribution for all 
employees or who is willing to match 
contributions will be permitted to 
waive the non-discrimination rules 
that currently prevent these owners 
from otherwise offering these benefits. 
This structure has worked extraor-
dinarily well in the pension area with 
little risk of abuse, and I am confident 
that it will be just as successful when 
it comes to broad-based benefits of-
fered through cafeteria plans. 

Under the SIMPLE Cafeteria Plan, 
small companies will not have to strug-
gle with satisfying the burdensome 
non-discrimination rules that often 
prevent them from offering valuable 
employee benefits to their workers. As 
a result, more small business employ-
ers will be able to provide their work-
ers with the employee benefits that are 
often reserved for larger employers and 
that are otherwise unavailable because 
of the non-discrimination rules. 

In addition my bill will expand the 
types of qualified benefits that will be 
able to be offered under ALL cafeteria 
plans—both those that qualify under 
existing law as well as the new SIM-
PLE cafeteria plans that will be cre-
ated. Specifically, my bill modifies the 
rules governing benefits offered under 
cafeteria plans, such as flexible spend-
ing accounts and dependent-care assist-
ance plans that many larger employers 
offer their employees. These modifica-
tions will increase the likelihood that 
employees of small businesses will uti-
lize the available benefits and that will 
increase the benefits provided for all 
employees. 

For example, current rules impose a 
‘‘use it or lose it’’ requirement with re-
spect to flexible spending arrangement 
contributions. This means that the em-
ployee forfeits any money he or she 
contributes to the account but does not 
use during the plan. My bill would 
change that rule and allow employees 
to carry over up to $500 remaining in 
their account to the next plan year. 
The bill would also permit employees 
to carry-over any unused funds to a re-
tirement account such as a 401(k) plan. 

In either case, any carried over con-
tributions will reduce the amount that 
the employee otherwise would be able 
to contribute to the spending arrange-
ment in the following year so that the 
carry-over option will not produce a 
greater dollar benefit for any em-
ployee. As a result, more employees are 
likely to participate in these spending 
arrangements because they will ulti-
mately be able to use any funds that 
they contribute without any fear of 
forfeiting them simply because the 
funds were not used in the year of con-
tribution. 

Additionally, this legislation modi-
fies rules that pertain to employer-pro-
vided, dependent-care assistance plans. 
First, it would increase the current 
$5,000 annual contribution limitation of 
these plans to $10,000 if the contrib-
uting employee claims two or more de-
pendents on his or her tax return. This 

increase is significant because it will 
provide these taxpayers with an oppor-
tunity to care for not only their chil-
dren but also an elderly family member 
who is a dependent of an employee—a 
scenario that will become increasingly 
more likely as the current baby-boom-
er generation continues to age. 

Second, this bill would amend the 
current non-discrimination rules that 
dependent-care assistance plans must 
satisfy. As is often the case with the 
majority of small business owners who 
cannot, through any fault of their own, 
satisfy the non-discrimination rules for 
establishing a cafeteria plan, these 
rules often prevent the owner from of-
fering this valuable benefit to their 
employees. To remedy this inequity, 
this bill would change the current me-
chanical thresholds such that more 
small businesses can provide depend-
ent-care assistance plans to their em-
ployees but in a manner that does not 
encourage the type of abuse that the 
non-discrimination rules are intended 
to prevent. 

Small businesses are the backbone of 
the American economy. According to 
the Small Business Administration, 
small businesses represent 99 percent of 
all employers, employ 51 percent of the 
private-sector workforce, and con-
tribute 51 percent of the private-sector 
output. It is therefore critical that 
small businesses owners are able to 
offer their employees the benefits that 
cafeteria plans provide so that more of 
our nation’s workers have the oppor-
tunity to purchase quality healthcare 
and provide security for their families. 

The ‘‘SIMPLE Cafeteria Plan Act of 
2005’’ achieves those objectives, and it 
does so in a manner that the employers 
and employees are able to afford. Al-
though the use of pre-tax dollars to ac-
quire these benefits reduces current 
federal revenues, the opportunity to 
provide small business employees these 
same benefits to workers and their 
families rather than relying on the 
public sector more than justifies this 
minimal investment. Therefore, I urge 
my colleagues to join me in supporting 
this important legislation as we work 
with you to enact this bill into law. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 723 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘SIMPLE Cafeteria Plan Act of 2005’’ . 

(b) AMENDMENT OF 1986 CODE.—Except as 
otherwise expressly provided, whenever in 
this Act an amendment or repeal is ex-
pressed in terms of an amendment to, or re-
peal of, a section or other provision, the ref-
erence shall be considered to be made to a 
section or other provision of the Internal 
Revenue Code of 1986. 
SEC. 2. ESTABLISHMENT OF SIMPLE CAFETERIA 

PLANS FOR SMALL BUSINESSES. 
(a) IN GENERAL.—Section 125 (relating to 

cafeteria plans) is amended by redesignating 
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subsections (h) and (i) as subsections (i) and 
(j), respectively, and by inserting after sub-
section (g) the following new subsection: 

‘‘(h) SIMPLE CAFETERIA PLANS FOR SMALL 
BUSINESSES.— 

‘‘(1) IN GENERAL.—An eligible employer 
maintaining a simple cafeteria plan with re-
spect to which the requirements of this sub-
section are met for any year shall be treated 
as meeting any applicable nondiscrimination 
requirement with respect to benefits pro-
vided under the plan during such year. 

‘‘(2) SIMPLE CAFETERIA PLAN.—For purposes 
of this subsection, the term ‘simple cafeteria 
plan’ means a cafeteria plan— 

‘‘(A) which is established and maintained 
by an eligible employer, and 

‘‘(B) with respect to which the contribu-
tion requirements of paragraph (3), and the 
eligibility and participation requirements of 
paragraph (4), are met. 

‘‘(3) CONTRIBUTIONS REQUIREMENTS.— 
‘‘(A) IN GENERAL.—The requirements of 

this paragraph are met if, under the plan— 
‘‘(i) the employer makes matching con-

tributions on behalf of each employee who is 
eligible to participate in the plan and who is 
not a highly compensated or key employee 
in an amount equal to the elective plan con-
tributions of the employee to the plan to the 
extent the employee’s elective plan contribu-
tions do not exceed 3 percent of the employ-
ee’s compensation, or 

‘‘(ii) the employer is required, without re-
gard to whether an employee makes any 
elective plan contribution, to make a con-
tribution to the plan on behalf of each em-
ployee who is not a highly compensated or 
key employee and who is eligible to partici-
pate in the plan in an amount equal to at 
least 2 percent of the employee’s compensa-
tion. 

‘‘(B) MATCHING CONTRIBUTIONS ON BEHALF 
OF HIGHLY COMPENSATED AND KEY EMPLOY-
EES.—The requirements of subparagraph 
(A)(i) shall not be treated as met if, under 
the plan, the rate of matching contribution 
with respect to any elective plan contribu-
tion of a highly compensated or key em-
ployee at any rate of contribution is greater 
than that with respect to an employee who is 
not a highly compensated or key employee. 

‘‘(C) SPECIAL RULES.— 
‘‘(i) TIME FOR MAKING CONTRIBUTIONS.—An 

employer shall not be treated as failing to 
meet the requirements of this paragraph 
with respect to any elective plan contribu-
tions of any compensation, or employer con-
tributions required under this paragraph 
with respect to any compensation, if such 
contributions are made no later than the 
15th day of the month following the last day 
of the calendar quarter which includes the 
date of payment of the compensation. 

‘‘(ii) FORM OF CONTRIBUTIONS.—Employer 
contributions required under this paragraph 
may be made either to the plan to provide 
benefits offered under the plan or to any per-
son as payment for providing benefits offered 
under the plan. 

‘‘(iii) ADDITIONAL CONTRIBUTIONS.—Subject 
to subparagraph (B), nothing in this para-
graph shall be treated as prohibiting an em-
ployer from making contributions to the 
plan in addition to contributions required 
under subparagraph (A). 

‘‘(D) DEFINITIONS.—For purposes of this 
paragraph— 

‘‘(i) ELECTIVE PLAN CONTRIBUTION.—The 
term ‘elective plan contribution’ means any 
amount which is contributed at the election 
of the employee and which is not includible 
in gross income by reason of this section. 

‘‘(ii) HIGHLY COMPENSATED EMPLOYEE.—The 
term ‘highly compensated employee’ has the 
meaning given such term by section 414(q). 

‘‘(iii) KEY EMPLOYEE.—The term ‘key em-
ployee’ has the meaning given such term by 
section 416(i). 

‘‘(4) MINIMUM ELIGIBILITY AND PARTICIPA-
TION REQUIREMENTS.— 

‘‘(A) IN GENERAL.—The requirements of 
this paragraph shall be treated as met with 
respect to any year if, under the plan— 

‘‘(i) all employees who had at least 1,000 
hours of service for the preceding plan year 
are eligible to participate, and 

‘‘(ii) each employee eligible to participate 
in the plan may, subject to terms and condi-
tions applicable to all participants, elect any 
benefit available under the plan. 

‘‘(B) CERTAIN EMPLOYEES MAY BE EX-
CLUDED.—For purposes of subparagraph 
(A)(i), an employer may elect to exclude 
under the plan employees— 

‘‘(i) who have less than 1 year of service 
with the employer as of any day during the 
plan year, 

‘‘(ii) who have not attained the age of 21 
before the close of a plan year, 

‘‘(iii) who are covered under an agreement 
which the Secretary of Labor finds to be a 
collective bargaining agreement if there is 
evidence that the benefits covered under the 
cafeteria plan were the subject of good faith 
bargaining between employee representa-
tives and the employer, or 

‘‘(iv) who are described in section 
410(b)(3)(C) (relating to nonresident aliens 
working outside the United States). 

A plan may provide a shorter period of serv-
ice or younger age for purposes of clause (i) 
or (ii). 

‘‘(5) ELIGIBLE EMPLOYER.—For purposes of 
this subsection— 

‘‘(A) IN GENERAL.—The term ‘eligible em-
ployer’ means, with respect to any year, any 
employer if such employer employed an av-
erage of 100 or fewer employees on business 
days during either of the 2 preceding years. 
For purposes of this subparagraph, a year 
may only be taken into account if the em-
ployer was in existence throughout the year. 

‘‘(B) EMPLOYERS NOT IN EXISTENCE DURING 
PRECEDING YEAR.—If an employer was not in 
existence throughout the preceding year, the 
determination under subparagraph (A) shall 
be based on the average number of employees 
that it is reasonably expected such employer 
will employ on business days in the current 
year. 

‘‘(C) GROWING EMPLOYERS RETAIN TREAT-
MENT AS SMALL EMPLOYER.—If— 

‘‘(i) an employer was an eligible employer 
for any year (a ‘qualified year’), and 

‘‘(ii) such employer establishes a simple 
cafeteria plan for its employees for such 
year, then, notwithstanding the fact the em-
ployer fails to meet the requirements of sub-
paragraph (A) for any subsequent year, such 
employer shall be treated as an eligible em-
ployer for such subsequent year with respect 
to employees (whether or not employees dur-
ing a qualified year) of any trade or business 
which was covered by the plan during any 
qualified year. This subparagraph shall cease 
to apply if the employer employs an average 
of 200 more employees on business days dur-
ing any year preceding any such subsequent 
year. 

‘‘(D) SPECIAL RULES.—The rules of section 
220(c)(4)(D) shall apply for purposes of this 
paragraph. 

‘‘(6) APPLICABLE NONDISCRIMINATION RE-
QUIREMENT.—For purposes of this subsection, 
the term ‘applicable nondiscrimination re-
quirement’ means any requirement under 
subsection (b) of this section, section 79(d), 
section 105(h), or paragraph (2), (3), (4), or (8) 
of section 129(d). 

‘‘(7) COMPENSATION.—The term ‘compensa-
tion’ has the meaning given such term by 
section 414(s).’’ 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to years be-
ginning after December 31, 2004. 
SEC. 3. MODIFICATIONS OF RULES APPLICABLE 

TO CAFETERIA PLANS. 
(a) APPLICATION TO SELF-EMPLOYED INDI-

VIDUALS.— 
(1) IN GENERAL.—Section 125(d) (defining 

cafeteria plan) is amended by adding at the 
end the following new paragraph: 

‘‘(3) EMPLOYEE TO INCLUDE SELF-EM-
PLOYED.— 

‘‘(A) IN GENERAL.—The term ‘employee’ in-
cludes an individual who is an employee 
within the meaning of section 401(c)(1) (re-
lating to self-employed individuals). 

‘‘(B) LIMITATION.—The amount which may 
be excluded under subsection (a) with respect 
to a participant in a cafeteria plan by reason 
of being an employee under subparagraph (A) 
shall not exceed the employee’s earned in-
come (within the meaning of section 401(c)) 
derived from the trade or business with re-
spect to which the cafeteria plan is estab-
lished.’’ 

(2) APPLICATION TO BENEFITS WHICH MAY BE 
PROVIDED UNDER CAFETERIA PLAN.— 

(A) GROUP-TERM LIFE INSURANCE.—Section 
79 (relating to group-term life insurance pro-
vided to employees) is amended by adding at 
the end the following new subsection: 

‘‘(f) EMPLOYEE INCLUDES SELF-EMPLOYED.— 
‘‘(1) IN GENERAL.—For purposes of this sec-

tion, the term ‘employee’ includes an indi-
vidual who is an employee within the mean-
ing of section 401(c)(1) (relating to self-em-
ployed individuals). 

‘‘(2) LIMITATION.—The amount which may 
be excluded under the exceptions contained 
in subsection (a) or (b) with respect to an in-
dividual treated as an employee by reason of 
paragraph (1) shall not exceed the employee’s 
earned income (within the meaning of sec-
tion 401(c)) derived from the trade or busi-
ness with respect to which the individual is 
so treated.’’ 

(B) ACCIDENT AND HEALTH PLANS.—Section 
105(g) is amended to read as follows: 

‘‘(g) EMPLOYEE INCLUDES SELF-EM-
PLOYED.— 

‘‘(1) IN GENERAL.—For purposes of this sec-
tion, the term ‘employee’ includes an indi-
vidual who is an employee within the mean-
ing of section 401(c)(1) (relating to self-em-
ployed individuals). 

‘‘(2) LIMITATION.—The amount which may 
be excluded under this section by reason of 
subsection (b) or (c) with respect to an indi-
vidual treated as an employee by reason of 
paragraph (1) shall not exceed the employee’s 
earned income (within the meaning of sec-
tion 401(c)) derived from the trade or busi-
ness with respect to which the accident or 
health insurance was established.’’ 

(C) CONTRIBUTIONS BY EMPLOYERS TO ACCI-
DENT AND HEALTH PLANS.— 

(i) IN GENERAL.—Section 106, as amended 
by subsection (b), is amended by adding after 
subsection (b) the following new subsection: 

‘‘(c) EMPLOYER TO INCLUDE SELF-EM-
PLOYED.— 

‘‘(1) IN GENERAL.—For purposes of this sec-
tion, the term ‘employee’ includes an indi-
vidual who is an employee within the mean-
ing of section 401(c)(1) (relating to self-em-
ployed individuals). 

‘‘(2) LIMITATION.—The amount which may 
be excluded under subsection (a) with respect 
to an individual treated as an employee by 
reason of paragraph (1) shall not exceed the 
employee’s earned income (within the mean-
ing of section 401(c)) derived from the trade 
or business with respect to which the acci-
dent or health insurance was established.’’ 

(ii) CLARIFICATION OF LIMITATIONS ON OTHER 
COVERAGE.—The first sentence of section 
162(l)(2)(B) is amended to read as follows: 
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‘‘Paragraph (1) shall not apply to any tax-
payer for any calendar month for which the 
taxpayer participates in any subsidized 
health plan maintained by any employer 
(other than an employer described in section 
401(c)(4)) of the taxpayer or the spouse of the 
taxpayer. 

(b) LONG-TERM CARE INSURANCE PERMITTED 
TO BE OFFERED UNDER CAFETERIA PLANS AND 
FLEXIBLE SPENDING ARRANGEMENTS.— 

(1) CAFETERIA PLANS.—The last sentence of 
section 125(f) (defining qualified benefits) is 
amended to read as follows: ‘‘Such term shall 
include the payment of premiums for any 
qualified long-term care insurance contract 
(as defined in section 7702B) to the extent the 
amount of such payment does not exceed the 
eligible long-term care premiums (as defined 
in section 213(d)(10)) for such contract’’. 

(2) FLEXIBLE SPENDING ARRANGEMENTS.— 
Section 106 (relating to contributions by em-
ployer to accident and health plans) is 
amended by striking subsection (c). 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after December 31, 2004. 
SEC. 4. MODIFICATION OF RULES APPLICABLE 

TO FLEXIBLE SPENDING ARRANGE-
MENTS. 

(a) IN GENERAL.—Section 125, as amended 
by section 2, is amended by redesignating 
subsections (i) and (j) as subsections (j) and 
(k), respectively, and by inserting after sub-
section (h) the following new subsection: 

‘‘(i) SPECIAL RULES APPLICABLE TO FLEXI-
BLE SPENDING ARRANGEMENTS.— 

‘‘(1) IN GENERAL.—For purposes of this 
title, a plan or other arrangement shall not 
fail to be treated as a flexible spending or 
similar arrangement solely because under 
the plan or arrangement— 

‘‘(A) the amount of the reimbursement for 
covered expenses at any time may not exceed 
the balance in the participant’s account for 
the covered expenses as of such time, 

‘‘(B) except as provided in paragraph 
(4)(A)(ii), a participant may elect at any 
time specified by the plan or arrangement to 
make or modify any election regarding the 
covered benefits, or the level of covered ben-
efits, of the participant under the plan, and 

‘‘(C) a participant is permitted access to 
any unused balance in the participant’s ac-
counts under such plan or arrangement in 
the manner provided under paragraph (2) or 
(3). 

‘‘(2) CARRYOVERS AND ROLLOVERS OF UNUSED 
BENEFITS IN HEALTH AND DEPENDENT CARE AR-
RANGEMENTS.— 

‘‘(A) IN GENERAL.—A plan or arrangement 
may permit a participant in a health flexible 
spending arrangement or dependent care 
flexible spending arrangement to elect— 

‘‘(i) to carry forward any aggregate unused 
balances in the participant’s accounts under 
such arrangement as of the close of any year 
to the succeeding year, or 

‘‘(ii) to have such balance transferred to a 
plan described in subparagraph (E). 

Such carryforward or transfer shall be treat-
ed as having occurred within 30 days of the 
close of the year. 

‘‘(B) DOLLAR LIMIT ON CARRYFORWARDS.— 
‘‘(i) IN GENERAL.—The amount which a par-

ticipant may elect to carry forward under 
subparagraph (A)(i) from any year shall not 
exceed $500. For purposes of this paragraph, 
all plans and arrangements maintained by an 
employer or any related person shall be 
treated as 1 plan. 

‘‘(ii) COST-OF-LIVING ADJUSTMENT.—In the 
case of any taxable year beginning in a cal-
endar year after 2005, the $500 amount under 
clause (i) shall be increased by an amount 
equal to— 

‘‘(I) $500, multiplied by 
‘‘(II) the cost-of-living adjustment deter-

mined under section 1(f)(3) for such calendar 

year, determined by substituting ‘2004’ for 
‘1992’ in subparagraph (B) thereof. 
If any dollar amount as increased under this 
clause is not a multiple of $100, such amount 
shall be rounded to the next lowest multiple 
of $100. 

‘‘(C) EXCLUSION FROM GROSS INCOME.—No 
amount shall be required to be included in 
gross income under this chapter by reason of 
any carryforward or transfer under this 
paragraph. 

‘‘(D) COORDINATION WITH LIMITS.— 
‘‘(i) CARRYFORWARDS.—The maximum 

amount which may be contributed to a 
health flexible spending arrangement or de-
pendent care flexible spending arrangement 
for any year to which an unused amount is 
carried under this paragraph shall be reduced 
by such amount. 

‘‘(ii) ROLLOVERS.—Any amount transferred 
under subparagraph (A)(ii) shall be treated 
as an eligible rollover under section 219, 
223(f)(5), 401(k), 403(b), or 457, whichever is 
applicable, except that— 

‘‘(I) the amount of the contributions which 
a participant may make to the plan under 
any such section for the taxable year includ-
ing the transfer shall be reduced by the 
amount transferred, and 

‘‘(II) in the case of a transfer to a plan de-
scribed in clause (ii) or (iii) of subparagraph 
(E), the transferred amounts shall be treated 
as elective deferrals for such taxable year. 

‘‘(E) PLANS.—A plan is described in this 
subparagraph if it is— 

‘‘(i) an individual retirement plan, 
‘‘(ii) a qualified cash or deferred arrange-

ment described in section 401(k), 
‘‘(iii) a plan under which amounts are con-

tributed by an individual’s employer for an 
annuity contract described in section 403(b), 

‘‘(iv) an eligible deferred compensation 
plan described in section 457, or 

‘‘(v) a health savings account described in 
section 223. 

‘‘(3) DISTRIBUTION UPON TERMINATION.— 
‘‘(A) IN GENERAL.—A plan or arrangement 

may permit a participant (or any designated 
heir of the participant) to receive a cash pay-
ment equal to the aggregate unused account 
balances in the plan or arrangement as of 
the date the individual is separated (includ-
ing by death or disability) from employment 
with the employer maintaining the plan or 
arrangement. 

‘‘(B) INCLUSION IN INCOME.—Any payment 
under subparagraph (A) shall be includible in 
gross income for the taxable year in which 
such payment is distributed to the employee. 

‘‘(4) TERMS RELATING TO FLEXIBLE SPENDING 
ARRANGEMENTS.— 

‘‘(A) FLEXIBLE SPENDING ARRANGEMENTS.— 
‘‘(i) IN GENERAL.—For purposes of this sub-

section, a flexible spending arrangement is a 
benefit program which provides employees 
with coverage under which specified incurred 
expenses may be reimbursed (subject to re-
imbursement maximums and other reason-
able conditions). 

‘‘(ii) ELECTIONS REQUIRED.—A plan or ar-
rangement shall not be treated as a flexible 
spending arrangement unless a participant 
may at least 4 times during any year make 
or modify any election regarding covered 
benefits or the level of covered benefits. 

‘‘(B) HEALTH AND DEPENDENT CARE AR-
RANGEMENTS.—The terms ‘health flexible 
spending arrangement’ and ‘dependent care 
flexible spending arrangement’ means any 
flexible spending arrangement (or portion 
thereof) which provides payments for ex-
penses incurred for medical care (as defined 
in section 213(d)) or dependent care (within 
the meaning of section 129), respectively.’’ 

(b) CONFORMING AMENDMENT.— 
(1) The heading for section 125 is amended 

by inserting ‘‘AND FLEXIBLE SPENDING AR-
RANGEMENTS’’ after ‘‘PLANS’’. 

(2) The item relating to section 125 in the 
table of sections for part III of subchapter B 
of chapter 1 is amended by inserting ‘‘and 
flexible spending arrangements’’ after 
‘‘plans’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to years be-
ginning after December 31, 2004. 
SEC. 5. RULES RELATING TO EMPLOYER-PRO-

VIDED HEALTH AND DEPENDENT 
CARE BENEFITS. 

(a) HEALTH BENEFITS.—Section 106, as 
amended by section 3, is amended by adding 
at the end the following new subsection: 

‘‘(e) LIMITATION ON CONTRIBUTIONS TO 
HEALTH FLEXIBLE SPENDING ARRANGE-
MENTS.— 

‘‘(1) IN GENERAL.—Gross income of an em-
ployee for any taxable year shall include em-
ployer-provided coverage provided through 1 
or more health flexible spending arrange-
ments (within the meaning of section 125(i)) 
to the extent that the amount otherwise ex-
cludable under subsection (a) with regard to 
such coverage exceeds the applicable dollar 
limit for the taxable year. 

‘‘(2) APPLICABLE DOLLAR LIMIT.—For pur-
poses of this subsection— 

‘‘(A) IN GENERAL.—The applicable dollar 
limit for any taxable year is an amount 
equal to the sum of— 

‘‘(i) $7,500, plus 
‘‘(ii) if the arrangement provides coverage 

for 1 or more individuals in addition to the 
employee, an amount equal to one-third of 
the amount in effect under clause (i) (after 
adjustment under subparagraph (B)). 

‘‘(B) COST-OF-LIVING ADJUSTMENT.—In the 
case of taxable years beginning in any cal-
endar year after 2005, the $7,500 amount 
under subparagraph (A) shall be increased by 
an amount equal to— 

‘‘(i) $7,500, multiplied by 
‘‘(ii) the cost-of-living adjustment deter-

mined under section 1(f)(3) for the calendar 
year, determined by substituting ‘2004’ for 
‘1992’ in subparagraph (B) thereof. 

If any dollar amount as increased under this 
subparagraph is not a multiple of $100, such 
dollar amount shall be rounded to the next 
lowest multiple of $100.’’ 

(b) DEPENDENT CARE.— 
(1) EXCLUSION LIMIT.— 
(A) IN GENERAL.—Section 129(a)(2) (relating 

to limitation on exclusion) is amended— 
(i) by striking ‘‘$5,000’’ and inserting ‘‘the 

applicable dollar limit’’, and 
(ii) by striking ‘‘$2,500’’ and inserting ‘‘one- 

half of such limit’’. 
(B) APPLICABLE DOLLAR LIMIT.—Section 

129(a) is amended by adding at the end the 
following new paragraph: 

‘‘(3) APPLICABLE DOLLAR LIMIT.—For pur-
poses of this subsection— 

‘‘(A) IN GENERAL.—The applicable dollar 
limit is $5,000 ($10,000 if dependent care as-
sistance is provided under the program to 2 
or more qualifying individuals of the em-
ployee). 

‘‘(B) COST-OF-LIVING ADJUSTMENTS.— 
‘‘(i) $5,000 AMOUNT.—In the case of taxable 

years beginning after 2005, the $5,000 amount 
under subparagraph (A) shall be increased by 
an amount equal to— 

‘‘(I) $5,000, multiplied by 
‘‘(II) the cost-of-living adjustment deter-

mined under section 1(f)(3) for the calendar 
year in which the taxable year begins, deter-
mined by substituting ‘2004’ for ‘1992’ in sub-
paragraph (B) thereof. 

If any dollar amount as increased under this 
clause is not a multiple of $100, such dollar 
amount shall be rounded to the next lowest 
multiple of $100. 

‘‘(ii) $10,000 AMOUNT.—The $10,000 amount 
under subparagraph (A) for taxable years be-
ginning after 2005 shall be increased to an 
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amount equal to twice the amount the $5,000 
amount is increased to under clause (i).’’ 

(2) AVERAGE BENEFITS TEST.— 
(A) IN GENERAL.—Section 129(d)(8)(A) (re-

lating to benefits) is amended— 
(i) by striking ‘‘55 percent’’ and inserting 

‘‘60 percent’’, and 
(ii) by striking ‘‘highly compensated em-

ployees’’ the second place it appears and in-
serting ‘‘employees receiving benefits’’. 

(B) SALARY REDUCTION AGREEMENTS.—Sec-
tion 129(d)(8)(B) (relating to salary reduction 
agreements) is amended— 

(i) by striking ‘‘$25,000’’ and inserting 
‘‘$30,000’’, and 

(ii) by adding at the end the following: ‘‘In 
the case of years beginning after 2005, the 
$30,000 amount in the first sentence shall be 
adjusted at the same time, and in the same 
manner, as the applicable dollar amount is 
adjusted under subsection (a)(3)(B).’’ 

(3) PRINCIPAL SHAREHOLDERS OR OWNERS.— 
Section 129(d)(4) (relating to principal share-
holders and owners) is amended by adding at 
the end the following: ‘‘In the case of any 
failure to meet the requirements of this 
paragraph for any year, amounts shall only 
be required by reason of the failure to be in-
cluded in gross income of the shareholders or 
owners who are members of the class de-
scribed in the preceding sentence.’’ 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after December 31, 2004. 

By Mr. DODD (for himself, Mr. 
DURBIN, and Mr. SALAZAR): 

S. 724. A bill to improve the No Child 
Left Behind Act of 2001, and for other 
purposes; to the Committee on Health, 
Education, Labor, and Pensions. 

Mr. DODD. Mr. President, today I am 
pleased to introduce with Senators 
DURBIN and SALAZAR a very important 
piece of legislation, ‘‘The No Child Left 
Behind Reform Act.’’ This legislation 
makes three basic changes to the No 
Child Left Behind Act which was 
signed into law in January of 2002. 

The No Child Left Behind Act re-
ceived the support of this Senator and 
eighty-six of our colleagues. Like 
most, if not all, of our colleagues who 
supported this bill, I supported it be-
cause I care about improving the qual-
ity of education in America for all of 
our children. I believed that this law 
would help to achieve that goal by es-
tablishing more rigorous standards for 
measuring student achievement, by 
helping teachers do a better job of in-
structing students, and last but not 
least, by providing the resources des-
perately needed by our schools for even 
the most basic necessities to help put 
the reforms we passed into place. 

Regrettably, the high hopes that I 
and many others had for this law have 
not been realized. The law is being im-
plemented by the Administration in a 
manner that is inflexible, unreasonable 
and unhelpful to students. Further-
more, the law is not only failing to 
help teachers do their best in the class-
room, it also reflects, along with other 
Administration policies and pro-
nouncements, a neglect and even hos-
tility towards members of the teaching 
profession. 

Worse still, the Administration’s 
promise of sufficient resources to im-
plement No Child Left Behind’s much 

needed reforms is a promise that has 
yet to be kept. Indeed, the current 
budget proposed by the Bush Adminis-
tration underfunds No Child Left Be-
hind by $12 billion. Since passage three 
years ago, the law has been funded at a 
level that is more than $39 billion 
below what was promised when the 
President signed the Act into law. 

As a result of the failures of the cur-
rent Administration to fulfill its com-
mitment to our nation’s school chil-
dren under this law, those children and 
their teachers are today shouldering 
new and noteworthy hardships. 
Throughout the State of Connecticut, 
for example, students, teachers, admin-
istrators and parents are struggling to 
implement requirements that are often 
confusing, inflexible and unrealistic. 
And they are struggling to do so with-
out the additional resources they were 
promised to put them into place. Ac-
cording to a recent report put together 
by the Connecticut State Department 
of Education, through 2008, it will cost 
the State of Connecticut $41.6 million 
over and above what the Federal Gov-
ernment is going to supply to meet the 
requirements of No Child Left Behind. 
Of that $41.6 million, $8 million will 
need to spent on testing alone. That is 
a significant amount of money—a sig-
nificant amount of money that is going 
to fall on Connecticut taxpayers trying 
to simultaneously pay for their mort-
gage, basic health care and the rising 
cost of their children’s tuition. 

As I have said on numerous occasions 
in the past, resources without reforms 
are a waste of money. By the same 
token, reforms without resources are a 
false promise—a false promise that has 
left students and their teachers grap-
pling with new burdens and little help 
to bear them. 

The legislation I am introducing 
today proposes to make three changes 
to the No Child Left Behind Act. These 
changes will ease current burdens on 
our students, our teachers and our ad-
ministrators without dismantling the 
fundamental underpinnings of the law. 

First, the No Child Left Behind Re-
form Act will allow schools to be given 
credit for performing well on measures 
other than test scores when calculating 
student achievement. Test scores are 
an important measure of student 
knowledge. However, they are not the 
only measure. There are others. These 
include dropout rates, the number of 
students who participate in advanced 
placement courses, and individual stu-
dent improvement over time. Unfortu-
nately, current law does not allow 
schools to use these additional ways to 
gauge school success in a constructive 
manner. Additional measures can only 
be used to further indicate how a 
school is failing, not how a school is 
succeeding. This legislation will allow 
schools to earn credit for succeeding. 

Second, the No Child Left Behind Re-
form Act will allow schools to target 
school choice and supplemental serv-
ices to the students that actually dem-
onstrate a need for them. As the cur-

rent law is being implemented by the 
Administration, if a school is in need of 
improvement, it is expected to offer 
school choice and supplemental serv-
ices to all students—even if not all stu-
dents have demonstrated a need for 
them. That strikes me as a wasteful 
and imprecise way to help a school im-
prove student performance. For that 
reason, this legislation will allow 
schools to target resources to the stu-
dents that actually demonstrate that 
they need them. Clearly, this is the 
most efficient way to maximize their 
effect. 

Finally, the No Child Left Behind Re-
form Act introduces a greater degree of 
reasonableness to the teacher certifi-
cation process. As it is being imple-
mented, the law requires teachers to be 
‘‘highly qualified’’ to teach every sub-
ject that they teach. Certainly none of 
us disagree with this policy as a matter 
of principle. But as a matter of prac-
tice, it is causing confusion and hard-
ship for teachers, particularly sec-
ondary teachers and teachers in small 
school districts. For example, as the 
law is being implemented by the Ad-
ministration, a high school science 
teacher could be required to hold de-
grees in biology, physics and chemistry 
to be considered highly qualified. In 
small schools where there may be only 
one 7th or 8th grade teacher teaching 
all subjects, these teachers could simi-
larly be required to hold degrees in 
every subject area. 

Such requirements are unreasonable 
at a time when excellent teachers are 
increasingly hard to find. The legisla-
tion I introduce today will allow states 
to create a single assessment to cover 
multiple subjects for middle grade 
level teachers and allow states to issue 
a broad certification for science and so-
cial studies. 

In my view, the changes I propose 
will provide significant assistance to 
schools struggling to comply with the 
No Child Left Behind law all across 
America. As time marches on and more 
deadlines set by this law approach—in-
cluding additional testing, a highly 
qualified teacher in every classroom 
and 100% proficiency for all students— 
we have a responsibility to reassess the 
law and do what we can to make sure 
that it is implemented in a reasonable 
manner. In doing so, we must also pre-
serve the basic tenets of the law—pro-
viding a world class education for all 
American students and closing the 
achievement gap across demographic 
and socioeconomic lines. Again, no 
child should left behind—no special 
education student, no English language 
learning student, no minority student 
and no low-income student. I stand by 
this commitment. 

Obviously, funding this law is beyond 
the scope of this bill. I would note, 
however, that efforts to increase edu-
cation funding to authorized levels 
have thus far been unsuccessful. De-
spite this, I remain committed to work 
to change this outcome as well. Clear-
ly, our children deserve the resources 
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CONGRESSIONAL RECORD — SENATE S3295 April 6, 2005 
needed to make their dreams for a bet-
ter education a reality. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 724 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘No Child 
Left Behind Reform Act’’. 
SEC. 2. ADEQUATE YEARLY PROGRESS. 

(a) DEFINITION OF ADEQUATE YEARLY 
PROGRESS.—Section 1111(b)(2) of the Elemen-
tary and Secondary Education Act of 1965 (20 
U.S.C. 6311(b)(2)) is amended— 

(1) in subparagraph (C)(vii)— 
(A) by striking ‘‘such as’’; 
(B) by inserting ‘‘such as measures of indi-

vidual or cohort growth over time based on 
the academic assessments implemented in 
accordance with paragraph (3),’’ after ‘‘de-
scribed in clause (v),’’; and 

(C) by striking ‘‘attendance rates,’’; and 
(2) in subparagraph (D)— 
(A) by striking clause (ii); 
(B) by striking ‘‘the State’’ and all that 

follows through ‘‘ensure’’ and inserting ‘‘the 
State shall ensure’’; and 

(C) by striking ‘‘; and’’ and inserting a pe-
riod. 

(b) ACADEMIC ASSESSMENT AND LOCAL EDU-
CATIONAL AGENCY AND SCHOOL IMPROVE-
MENT.—Section 1116(a)(1)(B) of the Elemen-
tary and Secondary Education Act of 1965 (20 
U.S.C. 6316(a)(1)(B)) is amended by striking 
‘‘, except that’’ and all that follows through 
‘‘action or restructuring’’. 
SEC. 3. GRANTS FOR INCREASING DATA CAPAC-

ITY FOR PURPOSES OF AYP. 
Subpart 1 of part A of title I of the Ele-

mentary and Secondary Education Act of 
1965 (20 U.S.C. 6311 et seq.) is amended by 
adding at the end the following: 
‘‘SEC. 1120C. GRANTS FOR INCREASING DATA CA-

PACITY FOR PURPOSES OF AYP. 
‘‘(a) GRANT AUTHORITY.—The Secretary 

may award grants, on a competitive basis, to 
State educational agencies to enable the 
State educational agencies— 

‘‘(1) to develop or increase the capacity of 
data systems for accountability purposes; 
and 

‘‘(2) to award subgrants to increase the ca-
pacity of local educational agencies to up-
grade, create, or manage information data-
bases for the purpose of measuring adequate 
yearly progress. 

‘‘(b) PRIORITY.—In awarding grants under 
this section the Secretary shall give priority 
to State educational agencies that have cre-
ated, or are in the process of creating, a 
growth model or proficiency index as part of 
their adequate yearly progress determina-
tion. 

‘‘(c) STATE USE OF FUNDS.—Each State 
that receives a grant under this section shall 
use— 

‘‘(1) not more than 20 percent of the grant 
funds for the purpose of increasing the ca-
pacity of, or creating, State databases to col-
lect information related to adequate yearly 
progress; and 

‘‘(2) not less than 80 percent of the grant 
funds to award subgrants to local edu-
cational agencies within the State to enable 
the local educational agencies to carry out 
the authorized activities described in sub-
section (d). 

‘‘(d) AUTHORIZED ACTIVITIES.—Each local 
educational agency that receives a subgrant 

under this section shall use the subgrant 
funds to increase the capacity of the local 
educational agency to upgrade databases or 
create unique student identifiers for the pur-
pose of measuring adequate yearly progress, 
by— 

‘‘(1) purchasing database software or hard-
ware; 

‘‘(2) hiring additional staff for the purpose 
of managing such data; 

‘‘(3) providing professional development or 
additional training for such staff; and 

‘‘(4) providing professional development or 
training for principals and teachers on how 
to effectively use such data to implement in-
structional strategies to improve student 
achievement. 

‘‘(e) STATE APPLICATION.—Each State edu-
cational agency desiring a grant under this 
section shall submit an application to the 
Secretary at such time, in such manner, and 
containing such information as the Sec-
retary may require. 

‘‘(f) LEA APPLICATION.—Each local edu-
cational agency desiring a subgrant under 
this section shall submit an application to 
the State educational agency at such time, 
in such manner, and containing such infor-
mation as the State educational agency may 
require. Each such application shall include, 
at a minimum, a demonstration of the local 
educational agency’s ability to put such a 
database in place. 

‘‘(g) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
carry out this part $80,000,000 for each of fis-
cal years 2006, 2007, and 2008.’’ 
SEC. 4. TARGETING TRANSFER OPTIONS AND 

SUPPLEMENTAL SERVICES. 
(a) TARGETING TRANSFER OPTIONS AND SUP-

PLEMENTAL SERVICES.—Section 1116 of the 
Elementary and Secondary Education Act of 
1965 (20 U.S.C. 6316) is amended— 

(1) in paragraphs (1)(E)(i), (5)(A), (7)(C)(i), 
and (8)(A)(i) of subsection (b), by striking the 
term ‘‘all students enrolled in the school’’ 
each place such term appears and inserting 
‘‘all students enrolled in the school, who are 
members of a group described in section 
1111(b)(2)(C)(v) that fails to make adequate 
yearly progress as defined in the State’s plan 
under section 1111(b)(2),’’; 

(2) in subsection (b)(1), by adding at the 
end the following: 

‘‘(G) MAINTENANCE OF LEAST RESTRICTIVE 
ENVIRONMENT.—A student who is eligible to 
receive services under the Individuals with 
Disabilities Education Act and who uses the 
option to transfer under subparagraph (E), 
paragraph (5)(A), (7)(C)(i), or (8)(A)(i), or sub-
section (c)(10)(C)(vii), shall be placed and 
served in the least restrictive environment 
appropriate, in accordance with the Individ-
uals with Disabilities Education Act.’’; 

(3) in clause (vii) of subsection (c)(10)(C), 
by inserting ‘‘, who are members of a group 
described in section 1111(b)(2)(C)(v) that fails 
to make adequate yearly progress as defined 
in the State’s plan under section 1111(b)(2),’’ 
after ‘‘Authorizing students’’; and 

(4) in subparagraph (A) of subsection 
(e)(12), by inserting ‘‘, who is a member of a 
group described in section 1111(b)(2)(C)(v) 
that fails to make adequate yearly progress 
as defined in the State’s plan under section 
1111(b)(2)’’ after ‘‘under section 1113(c)(1)’’. 

(b) STUDENT ALREADY TRANSFERRED.—A 
student who transfers to another public 
school pursuant to section 1116(b) of the Ele-
mentary and Secondary Education Act of 
1965 (20 U.S.C. 6316(b)) before the effective 
date of this section and the amendments 
made by this section, may continue enroll-
ment in such public school after the effective 
date of this section and the amendments 
made by this section. 

(c) EFFECTIVE DATE.—This section and the 
amendments made by this section shall be 

effective for each fiscal year for which the 
amount appropriated to carry out title I of 
the Elementary and Secondary Education 
Act of 1965 for the fiscal year, is less than the 
amount authorized to be appropriated to 
carry out such title for the fiscal year. 
SEC. 5. DEFINITION OF HIGHLY QUALIFIED 

TEACHERS. 
Section 9101(23)(B)(ii) of the Elementary 

and Secondary Act of 1965 (20 U.S.C. 
7801(23)(B)(ii)) is amended— 

(1) in subclause (I), by striking ‘‘or’’ after 
the semicolon; 

(2) in subclause (II), by striking ‘‘and’’ 
after the semicolon; and 

(3) by adding at the end the following: 
‘‘(III) in the case of a middle school teach-

er, passing a State approved middle school 
generalist exam when the teacher receives 
the teacher’s license to teach middle school 
in the State; 

‘‘(IV) obtaining a State social studies cer-
tificate that qualifies the teacher to teach 
history, geography, economics, and civics in 
middle or secondary schools, respectively, in 
the State; or 

‘‘(V) obtaining a State science certificate 
that qualifies the teacher to teach earth 
science, biology, chemistry, and physics in 
middle or secondary schools, respectively, in 
the State; and’’. 

By Mr. DODD (for himself, Ms. 
SNOWE, Mr. KENNEDY, Ms. COLLINS, 
Mrs. MURRAY, Mr. DURBIN, Mrs. CLIN-
TON, Mr. INOUYE, Mr. LEVIN, Mr. LAU-
TENBERG, and Mr. JOHNSON): 

S. 725. A bill a improve the Child 
Care Access Means Parents in School 
Program; to the Committee on Health, 
Education, Labor, and Pensions. 

Mr. DODD. Mr. PresIdent, I am 
pleased to rise today with Senators 
SNOWE, KENNEDY, COLLINS, MURRAY, 
DURBIN, CLINTON, INOUYE, LEVIN, LAU-
TENBERG and JOHNSON to introduce leg-
islation which would supply greatly 
needed support to college students 
struggling to balance their roles as 
parents with their roles as students. 
The Child Care Access Means Parents 
in School Act (CCAMPIS) would in-
crease access to, support for, and reten-
tion of low-income, nontraditional stu-
dents who are struggling to complete 
college degrees while caring for their 
children. 

The typical college student is no 
longer an 18-year-old recent high 
school graduate. According to a 2002 
study by the National Center for Edu-
cation Statistics, only 27 percent of un-
dergraduates meet the ‘‘traditional’’ 
undergraduate criteria of earning a 
high school diploma, enrolling full- 
time, depending on parents for finan-
cial support and not working or work-
ing part-time. This means that 73 per-
cent of today’s students are considered 
non-traditional in some way. Clearly, 
non-traditional students—older stu-
dents, students with children and stu-
dents with various job and life experi-
ences—are filling the ranks of college 
classes. Why? Because they recognize 
the importance of college to future 
success. It is currently estimated that 
a full-time worker with a bachelor’s de-
gree earns about 60 percent more than 
a full-time worker with only a high 
school diploma. This amounts to a life-
time gap in earnings of more than $1 
million. 
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Today’s non-traditional students face 

barriers unheard of by traditional col-
lege students of earlier years. Many are 
parents and must provide for their chil-
dren while in school. Access to afford-
able, quality and convenient child care 
is a necessity for these students. But 
obtaining the child care that they need 
is often difficult because of their lim-
ited income and non-traditional sched-
ules, compounded by declining assist-
ance for child care through other sup-
ports. Campus-based child care can fill 
the gap. It is conveniently located, 
available during the right hours, and of 
high quality and lower cost. Unfortu-
nately, it is unavailable at many cam-
puses. Even when programs do exist, 
they are often available to only a frac-
tion of the eligible students. That is 
where the Dodd-Snowe CCAMPIS Act 
comes in. 

The Dodd-Snowe CCAMPIS Act in-
creases and expands the availability of 
campus-based child care in three ways. 
First, it raises the minimum grant 
amount from $10,000 to $30,000. For 
most institutions of higher education, 
$10,000 has proven too small relative to 
the cost and effort required to com-
plete a federal application. 

Second, the Dodd-Snowe CCAMPIS 
Act ensures that a wider range of stu-
dents are able to access services. 
Present language defines low-income 
students as students eligible to receive 
a Federal Pell Grant. This language ex-
cludes graduate students, international 
students, and students who may be 
low-income but make slightly more 
than is allowed to qualify for Pell 
grants. CCAMPIS will open eligibility 
for these additional populations. 

Third, the CCAMPIS Act raises the 
program’s current authorization level 
from $45 million to $75 million so that 
we not only expand existing programs, 
but create new ones as well. 

Research demonstrates that campus- 
based child care is of high quality and 
that it increases the educational suc-
cess of both parents and students. Fur-
thermore, recipients of campus-based 
child care assistance who are on public 
assistance are more likely to never re-
turn to welfare and to obtain jobs pay-
ing good wages. 

Currently, there are approximately 
1,850 campus-based child care programs 
but over 6,000 colleges and universities 
eligible to participate in the CCAMPIS 
program. Currently, CCAMPIS funds 
only 427 programs in states and the 
District of Columbia. Meanwhile, the 
number of non-traditional students 
across America is increasing. As these 
numbers increase, the need for campus- 
based child care will increase as well. 

Just last week in Connecticut, I went 
to Eastern Connecticut State Univer-
sity where I met a number of students 
who would benefit from this legisla-
tion. One woman is attending part- 
time as an accounting major. She 
works as a restaurant supervisor and 
just gave birth to her first child. She is 
balancing work, family and school. An-
other woman is a junior social work 

major with two children. Having al-
ready received an associate’s degree, 
she is now working towards a bach-
elor’s degree to increase her competi-
tiveness in the job market. A third 
woman is pursuing her second degree in 
physical and health education. A stay- 
at-home mom prior to re-enrolling, she 
has three children at home. These are 
the students that need our assistance— 
hard working parents trying to im-
prove their lot in life for the good of 
their children. 

This is a modest measure that will 
make a major difference to students. It 
will offer them new hope for starting 
and staying in school. I am hopeful 
that it can be considered and enacted 
as part of the Higher Education Act. I 
look forward to working with my col-
leagues to move this important meas-
ure forward. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 725 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. CHILD CARE ACCESS MEANS PAR-

ENTS IN SCHOOL PROGRAM. 
(a) MINIMUM GRANT.—Section 419N(b)(2)(B) 

of the Higher Education Act of 1965 (20 U.S.C. 
1070e(b)(2)(B)) is amended by striking 
‘‘$10,000’’ and inserting ‘‘$30,000’’. 

(b) DEFINITION OF LOW-INCOME STUDENT.— 
Section 419N(b)(7) of such Act is amended to 
read as follows: 

‘‘(7) DEFINITION OF LOW-INCOME STUDENT.— 
For the purpose of this section, the term 
‘low-income student’ means a student who— 

‘‘(A) is eligible to receive a Federal Pell 
Grant for the fiscal year for which the deter-
mination is made; or 

‘‘(B) would otherwise be eligible to receive 
a Federal Pell Grant for the fiscal year for 
which the determination is made, except 
that the student fails to meet the require-
ments of— 

‘‘(i) section 401(c)(1) because the student is 
enrolled in a graduate or first professional 
course of study; or 

‘‘(ii) section 484(a)(5) because the student is 
in the United States for a temporary pur-
pose.’’. 

(c) AUTHORIZATION OF APPROPRIATIONS.— 
Section 419N(g) of such Act is amended by 
striking ‘‘$45,000,000 for fiscal year 1999’’ and 
inserting ‘‘$75,000,000 for fiscal year 2006’’. 

By Mr. ALEXANDER (for himself 
and Mr. JOHNSON): 

S. 726. A bill to promote the con-
servation and production of natural 
gas; to the Committee on Energy and 
Natural Resources. 

By Mr. ALEXANDER (for himself 
and Mr. JOHNSON): 

S. 727. A bill to provide tax incen-
tives to promote the conservation and 
production of natural gas; to the Com-
mittee on Finance. 

Mr. ALEXANDER. Mr. President, 
today I am introducing the Natural 
Gas Price Reduction Act of 2005 and 
the ‘‘Tax Provisions for Natural Gas 
Price Reduction Act of 2005.’’ I send to 
the desk two pieces of legislation. One 

is the substantive provisions of the bill 
and one is the tax provisions of the 
bill. 

Mr. President, I offer the legislation 
on behalf of myself and the Senator 
from South Dakota, Mr. JOHNSON, who 
is the lead Democratic sponsor on the 
legislation. I do so with appreciation to 
the chairman of our Energy and Nat-
ural Resources Committee, Chairman 
PETE DOMENICI, and the staff of that 
committee who have worked very 
closely with us on the development of 
this comprehensive piece of legislation, 
and with thanks to my own staff, Shar-
on Segner, who has worked on it for 
several months. 

This is a piece of legislation to ad-
dress aggressively and comprehen-
sively the rising cost of natural gas in 
the United States. This is legislation 
for the blue-collar worker, for the 
American farmer, and for the American 
homeowner. 

Natural gas prices in the United 
States are at record levels. We have 
gone from having the lowest natural 
gas prices in the industrial world to 
the highest. These high prices are 
threatening millions of our jobs. Our 
farmers are getting a 10-percent pay 
cut. Homeowners are having a hard 
time paying their heating and cooling 
bills because of our contradictory poli-
cies. 

Our policies boil down to this: We are 
restricting the supply of natural gas, 
and we are encouraging the use of nat-
ural gas. You do not have to go very far 
in an economics class at the University 
of Oklahoma or the University of Ten-
nessee to know that if you restrict sup-
ply and encourage demand, the inevi-
table result is higher prices. And high-
er prices is a very serious problem for 
U.S. workers, U.S. homeowners, and 
U.S. farmers. 

Only an ambitious and comprehen-
sive approach that both increases sup-
ply and controls demand can lower the 
price of natural gas and keep our econ-
omy growing. This is not a question of 
tweaking our natural gas policy. It is 
time, aggressively, to revamp it. We 
need aggressive conservation. We need 
aggressive use of alternative fuels. We 
need aggressive research and develop-
ment. We need aggressive production. 
And, for the time being, we need ag-
gressive importation of liquefied nat-
ural gas from other parts of the world. 

Here on this chart is an idea of where 
we are today. This is the United States 
of America: $7 per unit for natural 
gas—the highest in the industrialized 
world. Until recently, we had the low-
est natural gas prices in the world. 

What that means is large parts of our 
industries—the chemical industry, for 
example—were built on the idea of $1.50 
or $2 for natural gas, but today it is $7. 

A million Americans work in those 
blue-collar manufacturing jobs in 
every State in our country. Now, if 
they are paying $7 here, and it is $5.55 
in Canada and $5.15 in the United King-
dom and $2.65 in Turkey and $1.70 in 
the Ukraine, where do you suppose, 

VerDate Mar 15 2010 20:25 Jan 30, 2014 Jkt 081600 PO 00000 Frm 00060 Fmt 0624 Sfmt 0634 E:\2005SENATE\S06AP5.REC S06AP5m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S3297 April 6, 2005 
though, a million blue-collar jobs are 
going to be 5 years from now, if we do 
not do something about the $7 price? 
They are not going to be in the United 
States. They are going to be moving 
out of the United States, to the United 
Kingdom, to Germany, to the Ukraine, 
to other parts of the world. And people 
are going to be writing their Congress-
men and saying: Why didn’t you do 
something? 

So here is what we can do. By aggres-
sive conservation, I mean setting 
stronger appliance and equipment 
standards for natural gas efficiency so 
that a commercial air conditioner will 
cool the same while using less natural 
gas doing it. Those standards have been 
generally agreed upon by environ-
mental groups with the industry. If 
they were put in place, by a rough esti-
mate, they might save the equivalent 
energy that could be produced by 30 or 
35 powerplants. 

By aggressive use of alternative 
fuels, I mean, for example, fully com-
mercializing coal gasification. Coal 
gasification is taking this abundant 
supply of coal we have in the United 
States—we are the ‘‘OPEC,’’ the 
‘‘Saudi Arabia’’ of coal; we have a 400- 
or 500-year supply—and finding a clean 
way to use it instead of importing oil 
from a part of the world where people 
are blowing each other up. 

That means starting with support so 
we can have six coal gasification plants 
in this country by the year 2013. Coal 
gasification means, you burn the coal 
to create gas, and then you burn the 
gas to create power. If we can do that 
commercially, we will not only be pass-
ing a clean energy bill, we will be pass-
ing a clean air bill, because if you do 
that, you remove most of the mercury, 
most of the nitrogen, most of the sul-
fur. And by additional research, we 
may be able to find a way to recapture 
the carbon that is produced and put 
that in the ground and solve the carbon 
problems that a lot of people are talk-
ing about around the world. 

In addition to helping ourselves, we 
would help ourselves by helping others. 
China and India and other parts of the 
world are building hundreds of coal 
plants. We would much rather them 
build a coal gasification plant, one that 
is clean and does not contribute to air 
pollution. Because if China and India 
and Brazil build dirty coal plants, that 
air blows around the world, and it 
blows into Tennessee and it blows into 
South Carolina. It blows into Okla-
homa. 

So aggressive alternative fuels is a 
part of a natural gas supply. Aggres-
sive research and development includes 
investment and research in gas hy-
drates. Gas hydrates is gas that is in 
the ground. Methane hydrates hold tre-
mendous potential to provide abundant 
supplies of natural gas. Hydrates are 
like ice solid structures, consisting of 
water and gases, mainly methane, com-
pressed to greater than normal den-
sities. 

Coastal U.S. areas are rich in this re-
source. The United States is estimated 

to contain one-fourth of the world’s 
supply. We need to find a way to use 
that gas so we do not have $7 per unit 
natural gas prices. That sends millions 
of jobs overseas. That cuts the income 
of farmers. And that raises home heat-
ing prices and cooling prices for resi-
dential Americans. 

Aggressive production means, among 
other things, allowing States to selec-
tively waive the Federal moratoria on 
offshore production of gas and collect 
significant revenues from such produc-
tion. Let me give you an example. 
Within the last few weeks, the legisla-
ture of Virginia decided it might like 
to explore the idea of drilling for gas 
offshore. Now, why would Virginia 
want to do that? Because there is prob-
ably a lot of gas offshore. What would 
that mean for Virginia? Well, they 
could put a gas rig out in the ocean, be-
yond 20 miles, so nobody in Virginia or 
North Carolina could see it, run a pipe-
line underground to Virginia, and take 
their share of the revenues. And they 
can lower taxes in Virginia and put the 
rest of the money in a trust fund to 
build the best colleges and universities 
in America. That is what they could do 
in Virginia. 

If Tennessee had a coastline, and I 
were Governor of Tennessee, that is 
what I would be asking the Congress to 
let me do. 

I think as other Governors and other 
legislatures and other people look at 
Texas and Louisiana and Alabama and 
see what they are doing and decide 
that they can in an environmentally 
sensitive way exercise a State option 
to drill for gas in Federal waters so far 
out you can’t see it, that they will find 
that a good option because it will help 
lower the price of gas. It can build up 
the schools and keep taxes down, and it 
can avoid other worse forms of energy. 

For example, you would have to have 
46 square miles of windmills, these 
things that are 100 yards tall, in order 
to equal one gas rig that you couldn’t 
see out in the ocean. This is a State op-
tion. Aggressive importation of lique-
fied natural gas starts with giving the 
Federal Energy Regulatory Commis-
sion exclusive authority for siting and 
regulating what we call LNG termi-
nals. This means importing liquefied 
natural gas from other parts of the 
world. There is a lot of it around the 
world. They freeze it and put it in 
tankers, and they bring it here and put 
it in our pipelines, and then we have it. 

That seems like a pretty big waste of 
effort when we have plenty of natural 
gas here in the United States that we 
don’t have access to. But if we want an 
adequate supply of natural gas, we are 
going to have to import some from 
around the world, and that means we 
are going to need terminals to which to 
bring it. Some of them may be off-
shore. They might be 10, 12, 14 miles 
offshore. Some of them, like the four 
we have today, may need to be onshore. 
There is no silver bullet. There is no 
single answer. That is why we need ag-
gressive conservation. If, for example, 

the United States adopted the con-
servation attitudes towards natural 
gas that California did a few years ago, 
it might equal what 50 powerplants 
could produce in the United States. If 
that is so, we ought to do it today. 
That would begin to bring this $7 figure 
down. 

Aggressive use of alternative fuels 
such as coal gasification. I also would 
say nuclear power is the most obvious 
alternative fuel to natural gas. If we 
had more nuclear power, we would use 
less natural gas. In our country today, 
what do you suppose we are using to 
create electricity when we need more 
electricity even though the cost of it is 
$7 a unit, the highest in the world? 
Natural gas, because natural gas plants 
can be built for a few hundred million 
dollars, and we have created an envi-
ronment where we can’t use nuclear. 

We haven’t built a new nuclear plant 
since the 1970s, even though we in-
vented the technology, even though 
France has 80 percent of its power now 
produced by nuclear power, even 
though Japan builds a new nuclear 
plant every year or so. We invented it. 
Our Navy has operated nuclear reac-
tors since the 1950s without ever hav-
ing a single accident. It is a clean, ob-
vious alternative to $7 natural gas, and 
we haven’t built a plant since the 1970s. 
So we need to think seriously about ag-
gressive conservation, aggressive use of 
alternative fuels, aggressive research 
and development for solar, for methane 
hydrates, aggressive production, and 
that includes giving States the option 
of deciding whether they would like to 
drill offshore and take some of the rev-
enues and put some of the revenues 
into a conservation fund, and aggres-
sive importation of liquefied natural 
gas from overseas at least for the time 
being. 

In March of 2002, the Secretary of En-
ergy requested that the National Pe-
troleum Council undertake an exten-
sive study on the natural gas crisis. 
That advisory council produced a 
study. It talked about the results I 
have described. Our Senate Energy 
Committee, under the chairman, Sen-
ator DOMENICI, has paid a lot of atten-
tion to that report. Senator DOMENICI 
hosted what we called a natural gas 
roundtable that was well attended by 
Senators and went on for 3 or 4 hours. 
There were more than 100 proposals 
presented. 

I am chairman of the subcommittee 
of that full committee, and so my pur-
pose today is to take many of the ideas 
that we heard that made the most 
sense, some of which people haven’t 
been willing to advocate, and put them 
into the discussion. Again, because I do 
not want to be a Senator who 10 years 
from now somebody comes up to and 
says: How did you let farmers get a 20– 
percent pay cut because of $7, $8, $9 
natural gas; how did you let millions of 
jobs in the chemical industry, the auto 
industry go overseas because of $7, $8, 
and $9 natural gas; how did you let 
prices of natural gas for home heating 

VerDate Mar 15 2010 20:25 Jan 30, 2014 Jkt 081600 PO 00000 Frm 00061 Fmt 0624 Sfmt 0634 E:\2005SENATE\S06AP5.REC S06AP5m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3298 April 6, 2005 
or cooling get so high that middle-in-
come Americans can’t even afford to 
heat their homes? I don’t want to be 
that kind of Senator. So I am here 
today with a comprehensive proposal 
across the board even though some of 
the ideas will create that kind of con-
troversy. 

I have summarized in a few words the 
provisions of a 250-page piece of legisla-
tion. 

We were ambushed in the United 
States on September 11, 2001. Even 
though you could argue that we might 
have known it was coming, terrorism 
wasn’t new on September 11, 2001. 

I remember being in a meeting with 
Prime Minister Rabin of Israel in 1994. 
At the end of a long day, I asked him: 
What is the greatest challenge threat-
ening the world? And he said terrorism. 
That was many years before we were 
attacked. He was right. He was dead 
within a few months at the hands of 
terrorists within his own country. We 
didn’t see the terrorism coming. We 
were ambushed, and we have paid a ter-
rible price—in lives, in dollars. We 
have had to create whole new depart-
ments. We have had to interrupt the 
lives of thousand of national guards-
men and Army reservists and send 
them overseas, some to die and some to 
be wounded, because of terrorism. 
Maybe we couldn’t have seen exactly 
that act coming, but we knew it was 
out there. 

We are about to have another big sur-
prise. That is to our standard of living. 
We are 5 to 6 percent of all the people 
in the world. Yet we produce a third of 
all the money in the world. We could 
wake up 10 years from now and that 
picture could be very changed. One way 
is if we lose our brainpower advantage. 
And we could lose it. Half of our new 
jobs have been created by science and 
technology since the end of World War 
II. And if we go through our budget 
balancing, deficit controlling exercise 
for the next 10 years and we don’t dou-
ble investments for the physical 
sciences and retake the lead in ad-
vanced computing, and if we don’t see 
that we have plenty of graduate stu-
dents in science and engineering, we 
are going to find most of the R&D will 
be done in other parts of the world. We 
are going to find most of the engineers 
who produce this brainpower that cre-
ates jobs in other parts of the world. 

They are thinking in China, and they 
are thinking in India. There is no real 
good reason why the United States 
should make a third of all the money 
in the world every year with just 5 or 
6 percent of the people, and we have so 
little. So they are keeping their bright 
people home. They are building up 
their universities. They are doing what 
we need to keep doing. That is one 
place we could get a big surprise. 

But the other is in energy. We have 
taken energy for granted for a long 
time. I know I come from Tennessee. 
We have had the Tennessee Valley Au-
thority. It has sat there since the 1930s, 
and it has produced reliable, low-cost 

electricity. Homes that have never 
been lit, barns that have never been lit, 
rural areas that have never been lit 
have enjoyed that. That is within my 
lifetime. 

And then while I was Governor in the 
1990s, I remember that one of the big 
attractions for Saturn and Nissan and 
the automobile industry coming into 
Tennessee was low-cost reliable power. 
But when I had a natural gas round-
table last fall in Tennessee, there was 
the president of Saturn, the president 
of Nissan, the head of the Tennessee 
Farm Bureau. There was the head of 
the University of Tennessee. They were 
all saying: We can’t live in Tennessee 
on $7 natural gas. What do they do if 
they can’t? It is very easy what they 
do. They don’t have to have those jobs 
in Tennessee or South Carolina. They 
can move them to Germany, they can 
move them to Mexico, they can move 
them to Canada, and they are doing it 
every day. 

And Tennessee Eastman in the upper 
part of east Tennessee, which we think 
is just like the great Smokey Moun-
tains, has been there so long. There are 
12,000 people there, real good incomes. 
What do they use to make chemicals 
there? They use natural gas. 

How long are they going to be there? 
If we have $7 gas and they have $3 and 
$4 gas in other parts of the world, I am 
afraid they are not going to be there 
too long. And somebody is going to say 
to me: What did you do about it? At 
least my answer is I stood up on the 
floor of the Senate and said this is not 
the time to tweak our natural gas pol-
icy. 

We do not need to sit around and 
wait for a big surprise on energy like 
we had a big surprise on September 11 
on terrorism. We need an aggressive 
policy. We need a comprehensive pol-
icy. We need aggressive conservation. 
That is where we should start. We need 
aggressive alternative fuels. That 
means nuclear and that means coal 
gasification. We need aggressive re-
search and development, whether it is 
hydrogen or whether it is solar, or 
whether it is methane gas hydrates. We 
need aggressive production. We have 
lots of gas in the United States. We 
should be using it if we have $7 gas. 

For the time being, we need to create 
the terminals that will permit us to 
import enough liquefied natural gas to 
get that $7 price down to $6 or $5 or $4. 

Mr. President, I thank Senator JOHN-
SON from South Dakota for joining me 
in this comprehensive aggressive ap-
proach. I thank Senator DOMENICI for 
taking the lead on an energy bill. I 
thank Senator BINGAMAN, who is the 
ranking Democrat on our committee, 
because I notice on our committee a 
greater sense of urgency, a greater 
sense of bipartisan cooperation on com-
ing up with an energy bill this year. 
Our blue-collar workers, our farmers, 
our homeowners in Tennessee and 
across this country expect it from us. 

Senator JOHNSON’s and my contribu-
tion today is to introduce this com-

prehensive 250-page bill and to get on 
the table all the aggressive ideas we 
can think of that make sense about 
how to reduce the price of natural gas 
for workers, for farmers, and for home-
owners. We hope it contributes to the 
discussion. We hope we find lots of 
these provisions in an ambitious en-
ergy bill. 

I look forward to working with my 
colleagues, as I know Senator JOHNSON 
does, on a bipartisan basis to help 
lower the price of natural gas, keep our 
jobs, keep our homes cool and warm, 
and make it possible for farmers to 
make a living. 

Natural gas prices are at record lev-
els and the highest of any industri-
alized country. High natural gas prices 
are threatening our jobs, our farms, 
and hurting Americans who are trying 
to heat and cool their homes. Only an 
ambitious, comprehensive approach 
that both increases supply and controls 
demand can lower the price of natural 
gas and keep our growing economic re-
covery from becoming recent history. 

This is not a question of tweaking 
our natural gas policy. It is time to ag-
gressively revamp it. We need aggres-
sive conservation, aggressive use of al-
ternative fuels, aggressive research and 
development, aggressive production 
and for the time being, aggressive im-
ports of liquefied natural gas. 

Aggressive conservation, for exam-
ple, means setting stronger appliance 
and equipment standards for natural 
gas efficiency so that a commercial air 
conditioner will cool the same while 
using less natural gas to do it. 

Aggressive use of alternative fuels, 
for example, means fully commer-
cializing coal gasification, starting 
with support for the deployment of six 
coal gasification plants by 2013. Coal 
gasification means that you burn coal 
to produce power but get the much 
lower pollution output of using natural 
gas. 

Aggressive research and development 
includes investment in research of gas 
hydrates. Methane hydrates hold tre-
mendous potential to provide abundant 
supplies of natural gas. Hydrates are 
ice-like solid structures consisting of 
water and gases, mainly methane, com-
pressed to greater than normal den-
sities. Coastal U.S. areas are rich in 
this resource. The U.S. is estimated to 
contain one-fourth of the world’s sup-
ply. 

Aggressive production means, among 
other changes, allowing states to selec-
tively waive the federal moratoria on 
off-shore production and collect signifi-
cant revenues from such production. 

And aggressive importation of lique-
fied natural gas starts with giving the 
Federal Energy Regulatory Commis-
sion exclusive authority for siting and 
regulating LNG terminals, while still 
preserving states’ authorities under 
the Coastal Zone Management Act and 
other acts. 

In March 2002, Secretary of Energy 
Abraham requested that the National 
Petroleum Council undertake an exten-
sive study on the natural gas crisis. 
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That council, a Federal advisory com-
mittee to the Secretary of Energy, pro-
duced in late 2003 one of the most ex-
tensive policy studies and rec-
ommendations on the natural gas crisis 
to date. Since that time, other promi-
nent groups, such as the National Com-
mission on Energy Policy, have also 
produced extensive studies on the nat-
ural gas crisis. In October 2004, I held a 
roundtable on the impact of soaring 
natural gas prices on Tennessee farm-
ers and jobs. The Senate Energy Com-
mittee has held numerous hearings 
over the last 2 years and recently held 
an extensive natural gas roundtable on 
the subject on January 24, 2005. Over 
100 proposals were submitted to the 
Senate Energy Committee on natural 
gas issues. 

The conclusion of all of these forums 
has been clear. 

High natural gas prices are threat-
ening our country’s economic competi-
tiveness and costing us jobs. For exam-
ple, high natural gas prices have been 
the equivalent of a 10 percent pay cut 
to American farmers. 

The situation is urgent. 
There are no silver bullets. We can-

not conserve our way out of this prob-
lem, nor can we drill our way out of 
this problem. We will need to be ag-
gressive on all fronts, in order to keep 
our industries competitive. 

High natural gas costs are also tied 
to high oil prices. We need to address 
both natural gas and oil prices in order 
to lower natural gas costs. 

Our country has contradictory poli-
cies on natural gas—on one hand, we 
encourage its use. On the other hand, 
we limit access to its supply. We need 
to amend our contradictory natural 
gas and environmental policies. 

That’s why I am introducing the 
‘‘Natural Gas Price Reduction Act.’’ It 
is an aggressive, bold approach to tack-
le this issue. This 250-page legislation 
is an attempt to start a very difficult, 
but balanced, legislative discussion in 
the United States Senate on natural 
gas prices. I have taken the best ideas 
that I have heard in these roundtable 
discussions and from the various policy 
studies. I have met with hundreds of 
people in the past year discussing nat-
ural gas prices. This legislation is an 
attempt to be more aggressive on all 
areas impacting natural gas prices—en-
ergy efficiency and fuel diversity, nat-
ural gas supply, and improved infra-
structure for importation of liquefied 
natural gas. 

Half our Nation’s increase in natural 
gas demand in the last decade has come 
from the power sector. So to conserve 
natural gas, one must not only reduce 
consumption of gas itself, but also of 
electricity. And, as I noted, since oil 
prices affect natural gas prices, con-
serving oil is also important. My bill 
addresses conservation in five ways. 

The bill creates a 4-year national 
consumer education program on the ur-
gent need for energy conservation. A 
statewide California effort to educate 
energy consumers resulted in savings 

of 10 percent at peak usage—the equiv-
alent of five-and-a-half 1,000 Megawatt 
coal-powered power plants. My bill 
aims to take that effort to the entire 
nation. 

The legislation sets higher appliance 
and equipment standards for natural 
gas efficiency. These standards have 
been negotiated between consumer and 
industry representatives and are codi-
fied in the bill. For example, the stand-
ards would require a new kitchen oven 
to produce the same heat while using 
less natural gas to do it. The American 
Council for an Energy-Efficient Econ-
omy estimates that these standards 
will reduce natural gas use by about 
125 BCF in 2010 and 525 BCF in 2020. In 
addition these standards will reduce 
peak electric demand by about 33,500 
MW in 2020, equivalent to 34 coal power 
plants of 1000 MW each, and will save 
consumers and businesses more than 
$60 billion. 

The bill creates tax incentives and 
provides regulatory relief to enable 
manufacturing facilities to more easily 
produce their own power and steam 
from a single source—a process called 
cogeneration or CHP which saves 
money and energy while also reducing 
pollutants. A CHP system can produce 
the same electrical and thermal output 
at 75 percent fuel conversion efficiency 
as compared to 49 percent separate 
steam and power. This is a 50 percent 
gain in overall efficiency, resulting in 
a 35 percent fuel savings. Large indus-
trial plants, such as International 
Paper, Alcoa and Eastman in my home 
State of Tennessee all use cogeneration 
in their manufacturing processes. More 
companies could do the same, and the 
bill particularly focuses on providing 
incentive for smaller cogeneration 
projects. 

The Alexander bill provides incentive 
for public utilities to utilize their nat-
ural gas plants based on efficiency. The 
process of activating different power 
plants to meet demand during a given 
day is called ‘‘dispatching.’’ For exam-
ple, on a hot summer day in Tennessee, 
the demand for electricity, for air con-
ditioning, might be highest in the early 
afternoon, so then a power company 
would have to dispatch the most power 
plants to provide the energy. But dur-
ing the cooler night, they might dis-
patch less plants since less power is 
needed. If power companies dispatched 
their most efficient plants first, this 
would save us a significant amount of 
natural gas. As you can see, the high-
est saving will be in the medium- 
term—2010–2015—but real savings con-
tinue for many years. 

Our reliance on foreign oil is the si-
lent elephant in the room when it 
comes to high natural gas prices. My 
legislation includes a provision that re-
quires the President report to Congress 
annually on efforts to reduce U.S. de-
pendence on imported petroleum 1.75 
million barrels a day from projected 
2013 levels, almost 10 percent. As I 
noted earlier, oil and gas are usually 
produced together; and, typically, 

there is a 6:1 ratio between natural gas 
and oil prices. Reducing dependence on 
foreign oil will help bring natural gas 
prices down. 

Conservation of natural gas and re-
lated energy sources is critical to low-
ering prices and keeping our manufac-
turing and farming jobs here in the 
United States. But conservation alone 
is not enough. The second focus must 
be to develop alternative sources of en-
ergy. The ‘‘Keep Manufacturing and 
Farming Jobs in the United States 
Act’’ encourages the use of three alter-
native fuels: 

The bill initiates a national coal gas-
ification strategy. Eastman Chemical 
in Kingsport, TN, has been using coal 
gasification with a 95% availability 
factor for the past 20 years. Tampa 
Electric has successfully demonstrated 
large-scale coal gasification. It is time 
for this process to be more widely used. 
Coal gasification is a process whereby 
gas derived from burning coal is used 
as a source of energy or a raw material. 
When used in a power plant, coal gasifi-
cation means that you burn coal but 
get the much lower pollution output of 
using natural gas. My legislation pro-
vides up to $2 billion in tax or other in-
centives to support the construction of 
six new coal gasification power plants. 
Similarly, the legislation provides up 
to $2 billion in assistance for industrial 
gasification projects. The bill also pro-
vides streamlined permitting for coal 
gasification facilities. Coal is an abun-
dant resource in the United States; we 
should use it to produce clean energy 
and raw material for industrial appli-
cations. 

Solar energy is another clean, alter-
native fuel source that could be devel-
oped further. Solar energy can be used 
directly for heating as well as to create 
electricity. To push an aggressive solar 
energy strategy, the Alexander legisla-
tion provides tax incentives for invest-
ment in solar power generation. Spe-
cifically, it provides businesses a tax 
credit for investing in geothermal or 
solar heating and/or power genera-
tion—10 percent heating, 25 percent for 
generating or displacing electricity. 

My bill also contains language to in-
vest in new technologies to use hydro-
gen to power fuel cell vehicles. The 
language in this bill mirrors language I 
offered in the last session of Congress 
on the Energy Bill that would have en-
acted President Bush’s Hydrogenl/Fuel 
Cell Initiative. When I visited Japan 
last year, I visited a hydrogen fuel sta-
tion—that looked much like a gas sta-
tion—and saw fuel cell vehicles that 
range from small cars to SUVs. These 
cars not only allow us to use an alter-
native fuel source but are also great for 
the environment—their only byproduct 
is water vapor. The bill invests in re-
search and development of tech-
nologies and infrastructure for 2 hydro-
gen and fuel cell vehicles. 

Methane hydrates hold tremendous 
potential to provide abundant supplies 
of natural gas. Hydrates are ice-like 
solid structures consisting of water and 
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gases—mainly methane—compressed to 
greater than normal densities. Coastal 
US areas are rich in this resource—the 
U.S. is estimated to contain one-fourth 
of the world’s supply. My bill invests 
$200 million over the next 4 years in re-
search for this promising new resource, 
a number consistent with recommenda-
tions from the National Commission on 
Energy Policy. 

Conserving natural gas and using al-
ternative fuels will take us a long way 
to reducing gas prices and keeping jobs 
here in the U.S., but we must also ad-
dress the other side of the equation: 
supply. As Energy Committee members 
learned at our Natural Gas Roundtable, 
our current policy encourages con-
sumption of natural gas while restrict-
ing the supply. We need to stop putting 
unnecessary restrictions on production 
and supply of natural gas, and my leg-
islation does so by addressing produc-
tion off-shore and in the Rocky Moun-
tains as well as the importation of liq-
uid natural gas from abroad. 

We have plenty of natural gas here in 
the U.S., we just cannot get to it. 
There are large fields off the coasts, es-
pecially the Atlantic, and in the Rocky 
Mountains. There is no reason for nat-
ural gas prices here in the U.S. to be so 
high when we have so much available 
here—if only we would use it. 

Today, there are two moratoria on 
our outer continental shelf, OCS—a 
congressional moratorium and a Presi-
dential moratorium. The Atlantic 
Coast—40 miles off the coast is believed 
to be largely natural gas-prone. The 
Pacific Coast is believed—to be mainly 
oil-prone. The Gulf of Mexico is both. 
Today, when production is greater than 
9 miles offshore, a State that has oil 
and gas production gets zero percent of 
the production revenues. This is radi-
cally different than onshore produc-
tion; on Federal lands, States get 50 
percent of the production revenues. 
Alaska gets 90 percent of the produc-
tion revenues. In order to have a con-
structive dialogue on OCS production, 
the right framework needs to be estab-
lished. 

My legislation provides the Depart-
ment of the Interior with the legal au-
thority to issue natural gas only 
leases. Currently, Interior can only 
issue combination gas and oil leases. 
Since there is greater hesitation about 
the environmental impact of producing 
oil off-shore, issuing natural gas-only 
leases may alleviate some concerns. 

It also instructs the Secretary of the 
Interior to draw the state boundary be-
tween Alabama and Florida regarding 
Lease 181—a disputed area off the coast 
of both states in the Gulf of Mexico in 
which Alabama may wish to permit 
production while Florida may not. The 
boundaries shall be drawn using estab-
lished international law. Under my 
bill, portions of Lease 181, which are 
not in the state of Florida and greater 
than 30 miles off of the coast of Ala-
bama, shall be leased by December 31, 
2007. However, of those portions of 
Lease 181 that are in the State of Flor-

ida, the State of Florida may keep the 
moratoria. Leasing would not be al-
lowed to interfere with U.S. military 
operations in the Gulf Coast. 

Finally, under the bill, States will 
have the authority to request studies 
of natural gas resources off their coasts 
and be permitted to waive Federal mor-
atoria on offshore production. The 
states shall not have the authority to 
lift the moratoria at National Marine 
Sanctuaries or National Wildlife Ref-
uge Area. The State of Virginia re-
cently engaged on this issue, and the 
state ought to have the ability to li-
cense off-shore production—especially 
if it is far enough off-shore that you 
cannot even see it from land. My bill 
also allows States to collect significant 
revenue from such production, and des-
ignates that a portion of revenues also 
go to a conservation royalty. The con-
servation royalty would be shared 
equally by the Federal land and water 
conservation fund, state land and 
water conservation fund and wildlife 
grants. 

Importing liquefied natural gas— 
LNG—requires the infrastructure to re-
ceive it. LNG comes to the U.S. by 
ship, and terminals to receive these 
ships and unload LNG must be built 
and appropriate infrastructure devel-
oped to transport gas from those termi-
nals to users across the country. 

My bill streamlines the development 
of offshore liquefied natural gas termi-
nals. The siting of LNG terminals has 
become a difficult issue since we all 
want cheaper natural gas, but no one 
seems to want an LNG terminal in 
‘‘their backyard.’’ The Alexander legis-
lation gives FERC clear authority for 
regulating liquid natural gas termi-
nals, but, unlike a related House bill, 
still preserves States’ authorities 
under the Coastal Zone Management 
Act and other acts. I hope this will pro-
vide some balance so that LNG termi-
nals can be sited, but environmental 
concerns will play a significant role in 
choosing their sites. In an effort to 
speed the siting of pipelines that allow 
natural gas to reach all parts of the 
country, the bill also requires that 
FERC grant or deny a terminal or pipe-
line application within one year. 

Our country is facing an energy cri-
sis. We are consuming more and more 
electricity. Gasoline prices are poised 
to reach all time highs. The price of oil 
is up. And so, too, is the price of nat-
ural gas. 

The bill I introduce today, the ‘‘Nat-
ural Gas Price Reduction Act,’’ ad-
dresses high natural gas prices. Nat-
ural gas is not just used for heating 
homes, a source of electricity, it is a 
raw material for industries, and it is an 
important component in fertilizers 
used by farmers. High natural gas 
prices have cost farmers a 10-percent 
pay cut and are shipping manufac-
turing and chemical jobs overseas. We 
can not afford to let this problem fes-
ter any longer. 

Bold action is required, and that is 
what my legislation provides. This bill 

takes a comprehensive approach to ad-
dressing the problem by encouraging 
conservation, developing alternative 
fuel sources, and reducing roadblocks 
to the production and importation of 
natural gas. I urge my colleagues to 
support it. 

By Mr. BOND (for himself, Mr. 
INHOFE, Mr. VITTER, Mr. WAR-
NER, Mr. VOINOVICH, Mr. ISAK-
SON, Mr. THUNE, Ms. MUR-
KOWSKI, Mr. OBAMA, Ms. LAN-
DRIEU, Mr. GRASSLEY, Mr. HAR-
KIN, Mr. TALENT, Mr. CORNYN, 
Mr. COCHRAN, Mr. DOMENICI, 
and Mr. COLEMAN): 

S. 728. A bill to provide for the con-
sideration and development of water 
and related resources, to authorize the 
Secretary of the Army to construct 
various projects for improvements to 
rivers and harbors of the United 
States, and for other purposes; to the 
Committee on Environment and Public 
Works. 

Mr. BOND. Mr. President, I rise 
today to introduce, with Senators 
INHOFE, VITTER, WARNER, VOINOVICH, 
ISAKSON, THUNE, MURKOWSKI, OBAMA, 
LANDRIEU, GRASSLEY, HARKIN, TALENT, 
CORNYN, COCHRAN, DOMENICI, and COLE-
MAN, the 2005 Water Resources Develop-
ment Act. 

The programs administered by the 
U.S. Army Corps of Engineers are in-
valuable to this Nation. They provide 
drinking water, electric power produc-
tion, river transportation, environ-
mental protection and restoration, pro-
tection from floods, emergency re-
sponse, and recreation. Few agencies in 
the Federal Government touch so 
many citizens and they do it on a rel-
atively small budget. They provide 
one-quarter of our Nation’s total hy-
dropower output; operate 456 lakes in 
43 States hosting 33 percent of all 
freshwater lake fishing; move 630 mil-
lion tons of cargo valued at over $73 
billion annually through our inland 
system; manage over 12 million acres 
of land and water; provide 3 trillion 
gallons of water for use by local com-
munities and business; and have pre-
vented an estimated $706 billion in 
flood damage within the past 25 years 
with an investment one-seventh that 
value. During the 1993 flood alone, an 
estimated $19.1 billion in flood damage 
was prevented by flood control facili-
ties in place at that time. Our ports 
move over 95 percent of U.S. overseas 
trade by weight and 75 percent by 
value. Between 1970 and 2003, the value 
of U.S. trade increased 24 fold, and 70 
percent since 1994. That was an average 
annual growth rate of 10.2 percent, 
which was nearly double the pace of 
the Gross Domestic Product growth 
during the same period. Unfortunately, 
the American Society of Civil Engi-
neers grades navigable waterways in-
frastructure D¥ with over 50 percent of 
the locks ‘‘functionally obsolete’’ de-
spite increased demand. 

This bipartisan bill is one that tradi-
tionally is produced by the Congress 
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every two years, however, we have not 
passed a WRDA bill since 2000 and the 
longer we wait, the more unmet needs 
pile up and the more complicated the 
demands upon the bill become making 
it harder and harder to win approval. 
For some, this bill is too small and for 
others, too big. For some, the new reg-
ulations are too onerous and for others, 
the new regulations are not onerous 
enough. Nevertheless, I believe we have 
struck a balance here that disciplines 
the new projects to criteria fairly ap-
plied while addressing a great number 
of water resources priorities. 

With the new regulations, we have 
embraced a common sense bipartisan 
proposal by Senators LANDRIEU and 
COCHRAN similar to the bi-partisan 
House agreement that requires major 
projects to be subject to independent 
peer review and requires that necessary 
mitigation for projects be completed at 
the same time the project is com-
pleted, or, in special cases, no longer 
than one year after project completion. 
This will impose a cost on commu-
nities, particularly smaller commu-
nities, but it is not as onerous as the 
new regulations proposed last year 
which ultimately prevented a final 
agreement from being reached between 
the House and Senate. 

The commanding feature of the bill 
is its landmark environmental and eco-
system restoration authorities. Nearly 
60 percent of the bill authorizes such 
efforts, including environmental res-
toration of the Everglades, Coastal 
Louisiana, Chesapeake Bay, Missouri 
River, Long Island Sound, Salton Sea, 
Upper Connecticut, and the Illinois and 
Mississippi Rivers, and others. 

Additionally, it is important to un-
derstand the budget implications of 
this legislation in the real world. We 
are contending with difficult budget re-
alities currently and it is critical that 
we be mindful of those realities as we 
make investments in the infrastruc-
ture that supports the people in our na-
tion who make and grow and buy and 
sell things so that we can grow our 
economy, create jobs, and secure our 
future. This is an authorization bill. It 
does not spend one dollar. I repeat, it 
does not spend one dollar. It makes 
projects eligible for funding through 
the appropriations process that oper-
ates within the restrictions of the 
budget Congress provides it. With the 
allocation provided, the Appropriations 
Committee and the Congress and the 
President will fund such projects 
deemed of the highest priority and 
those remaining will not be funded be-
cause the budget will not permit it. 
This WRDA process simply permits 
project consideration during the proc-
ess of appropriations and I expect some 
will measure up and others will not. I 
hear some suggest that we should not 
authorize anything new until all other 
previously-authorized projects are 
funded. That, of course, is nonsense be-
cause it assumes falsely that all 
projects authorized five and 10 and 50 
years ago are higher priority than 

those in this package. We have de-au-
thorized a great number of projects in 
this bill and I expect there will be more 
added as we proceed and then the re-
mainder will have to face the stingy 
budget process that will prioritize the 
rest. 

While the majority of this legislation 
is for environmental protection and 
restoration, a key bipartisan economic 
initiative we include provides transpor-
tation efficiency and environmental 
sustainability on the Mississippi and 
Illinois Rivers. 

As the world becomes more competi-
tive, we must also. In the heartland, 
the efficiency, reliability, capacity, 
and safety of our transportation op-
tions are critical—often make-or- 
break. In Missouri alone, we ship 34.7 
million tons of commodities with a 
combined value of more than $4 billion 
which include coal, petroleum, aggre-
gates, grain, chemicals, iron, steel, 
minerals and other commodities. 

As we look 50 years into the future, 
and as we anticipate and try to pro-
mote commercial and economic 
growth, we have to ask ourselves a fun-
damental question: should we have a 
system that permits and promotes 
growth, or should we be satisfied to re-
strict our growth to the confines of a 
transportation straight jacket designed 
not for 2050, but for 1950 for paddle 
wheel boats? 

Further, we must ask ourselves if 
dramatic investments should be made 
to address environmental problems and 
opportunities that exist on these great 
waterways. In both cases, the answer 
is, ‘‘Of course we should modernize and 
improve.’’ 

We have a system which is in envi-
ronmental and economic decline. Jobs 
and markets and the availability of 
habitat for fish and wildlife are at 
stake. We cannot be for increased 
trade, commercial growth, and job cre-
ation without supporting the basic 
transportation infrastructure nec-
essary to move goods from buyers to 
sellers. New efficiency helps give our 
producers an edge that can make or 
break opportunities in the inter-
national marketplace. 

Seventy years ago, some argued that 
a transportation system on the Mis-
sissippi River was not justified. Con-
gress decided that its role was not to 
try to predict the future but to shape 
the future and decided to invest in a 
system despite the naysayers. Over 84 
million tons per year later, it is clear 
that the decision was wise. 

Now, that system that was designed 
for paddlewheel boats and to last 50 
years is nearly 70 years old and we 
must make decisions that will shape 
the next 50–70 years. As we look ahead, 
we must promote growth policies that 
help Americans who produce and em-
ploy. 

We must work for policies that pro-
mote economic growth, job creation, 
and environmental sustainability. We 
know that trade and economic growth 
can be fostered or it can be discouraged 

by policies and other realities which 
include the quality of our transpor-
tation infrastructure. 

So in 20 and 30 and 40 and 50 years, 
where will the growth in transpor-
tation occur to accommodate the 
growth in demand for commercial ship-
ping? The Department of Transpor-
tation suggests that congestion on our 
roads and rails will double in the next 
quarter century. The fact of the matter 
is that the great untapped capacity is 
on our water. 

This is good news because water 
transportation is efficient, it is safe, it 
conserves fuel, and it protects the air 
and the environment. One medium- 
sized barge tow can carry the freight of 
870 trucks. That fact alone speaks vol-
umes to the benefits of water. If we 
can, would we rather have 870 diesel en-
gines on the roads of downtown St. 
Louis, or two diesel engines on the 
water. 

The veteran Chief Economist at 
USDA testified that transportation ef-
ficiency and the ability of farmers to 
win markets are higher prices are ‘‘fun-
damentally related.’’ He predicts that 
corn exports over the next 10 years will 
rise 45 percent, 70 percent of which will 
travel down the Mississippi. 

Over the past 35 years, waterborne 
commerce on the Upper Mississippi 
River has more than tripled. The sys-
tem currently carries 60 percent of our 
Nation’s corn exports and 45 percent of 
our Nation’s soybean exports and it 
does so at two-thirds the cost of rail— 
when rail is available. 

Over the previous 12 years, the U.S. 
Army Corps of Engineers have spent 
$70 million completing a six year 
study. During that period, there have 
been 35 meetings of the Governors Liai-
son Committee, 28 meetings on the 
Economic Coordinating Committee, 
among the States along the Upper Mis-
sissippi and Illinois waterways, and 
there have been 44 meetings of the 
Navigation and Environmental Coordi-
nation Committee. Additionally, there 
have been 130 briefings for special in-
terest groups, 24 newsletters. There 
have been six sets of public meetings in 
46 locations with over 4,000 people in 
attendance. To say the least, this has 
been a very long, very transparent, and 
very representative process. 

However, while we have been study-
ing, our competitors have been build-
ing. Given the extraordinary delay so 
far, and given the reality that large 
scale construction takes not weeks or 
months, but decades, further delay is 
no longer an option. This is why I am 
pleased to be joined by a bipartisan 
group of Senators who agree that we 
must improve the efficiency and the 
environmental sustainability of our 
great resources. 

This plan gets the Corps back in the 
business of building the future, rather 
than just haggling about predicting the 
future. More will need to be done later 
on ecosystem and lock expansions fur-
ther upstream, but this begins the im-
provement schedule underway. 
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In this legislation, we authorize $1.58 

billion for ecosystem restoration-al-
most 2 times the federal cost of lock 
capacity expansion which we authorize 
on locks 20–25 on the Mississippi River 
and Peoria and LaGrange on the Illi-
nois. The new 1,200 foot locks on the 
Mississippi River will provide equal ca-
pacity in the bottleneck region below 
the 1,200 foot lock 19 at Keokuk and 
above locks 26 and 27 near St. Louis. 
Half the cost of the new locks will be 
paid for by private users who pay into 
the Inland Waterways Trust fund. Ad-
ditional funds will be provided for miti-
gation and small scale and non-
structural measures to improve effi-
ciency. 

As we look ahead, the locks at 14–18 
will have to be addressed as will fur-
ther investments to ecosystem restora-
tion efforts. 

This effort is supported by a broad- 
based group of the States, farm groups, 
shippers, labor, and those who pay 
taxes into the Trust Fund for improve-
ments. Of particular note, I appreciate 
the strong support from the carpenters, 
corngrowers, farm bureau, soybeans, 
the diverse membership of MARC2000. 

I thank my colleagues and their staff 
for the hard work devoted to this dif-
ficult matter and I thank particularly 
chairman INHOFE for his forbearance. I 
believe that if members work coopera-
tively and aim for the center and not 
the fringe, that we can get a bill com-
pleted this year. If demands exist that 
the bill be away from the center to-
ward the fringe, we will go another 
Congress without completing our work 
as we witnessed last year. 

Mr. INHOFE. Mr. President, first, I 
would like to thank Senator BOND for 
the leadership he and his subcommittee 
staff have demonstrated in bringing 
this piece of legislation together. 

I have great hopes for getting a 
WRDA bill passed this session. We have 
not enacted a WRDA bill since 2000, 
and the water resources are in much 
need of this authorization. We made 
great progress and were very close to 
finishing a bill at the end of the 108th 
Congress. That effort has provided a 
great stepping stone toward quick com-
pletion this year. 

The Army Corps of Engineers has 
provided a valuable service to the Na-
tion for over 200 years. It has been in-
strumental in creating one of the most 
dynamic inland waterway systems in 
the world. For example, the Corps ac-
tivities have provided Tulsa, OK with 
one of the Nation’s most inland ports 
and provides the dredging needed to 
keep the San Francisco Bay navigable. 
There is not a State in the Union that 
does not reap the benefits of the Army 
Corps. 

I am well aware of the stacks of re-
quests that have come in from every 
State for projects to be included in the 
bill. While it is important that we in-
sure the Corps is capable of meeting 
our future water resource needs, it is 
also very important that we do not de-
mand more of the Corps than it is capa-

ble of providing. No Federal agency 
could complete all of the projects re-
quested by all of the Senators. Consid-
ering the limited staff and budget of 
the Corps, an ‘‘authorize everything’’ 
approach may leave everyone with 
nothing. While I know that each Sen-
ator has his or her own priorities, we 
all must understand the limitations 
with which we reside. I look forward to 
working with my colleagues to ensure 
that we give clear direction to the 
Corps to focus on completing the high-
est priority and most beneficial 
projects. 

By Mr. DURBIN: 
S. 729. A bill to establish the Food 

Safety Administration to protect the 
public health by preventing food-borne 
illness, ensuring the safety of food, im-
proving research on contaminants lead-
ing to food-borne illness, and improv-
ing security of food from intentional 
contamination, and for other purposes; 
to the Committee on Agriculture, Nu-
trition, and Forestry. 

Mr. DURBIN. Mr. President, a single 
food safety agency with authority to 
protect the food supply based on sound 
scientific principles would provide this 
country with the greatest hope of re-
ducing foodborne illnesses and pre-
venting or minimizing the harm from a 
bioterrorist attack on our food supply. 
Right now, our food is the safest in the 
world, but there are widening gaps in 
our food safety net due to emerging 
threats and the fact that food safety 
oversight has evolved over time to 
spread across several agencies. This 
mismatched, piecemeal approach to 
food safety could spell disaster if we do 
not act quickly and decisively. 

But don’t take it from me. Former 
HHS Secretary Tommy Thompson told 
reporters in December as he resigned 
that he worries ‘‘every single night’’ 
about a massive attack on the U.S. 
food supply. ‘‘I, for the life of me, can-
not understand why the terrorists have 
not, you know, attacked our food sup-
ply, because it is so easy to do,’’ 
Thompson said. ‘‘And we are importing 
a lot of food from the Middle East, and 
it would be easy to tamper with that,’’ 
he said. 

No wonder he feels that way. Several 
Federal agencies, all with different and 
conflicting missions, work to ensure 
our food is safe. For example, there is 
no standardization for inspections— 
processed food facilities may see a 
Food and Drug Administration inspec-
tor once every 5 to 6 years, while meat 
and poultry operations are inspected 
daily by the U.S. Department of Agri-
culture. 

The Centers for Disease Control and 
Prevention (CDC) estimates that as 
many as 76 million people suffer from 
food poisoning each year. Of those indi-
viduals, approximately 325,000 will be 
hospitalized, and more than 5,000 will 
die. Factors such as emerging patho-
gens, an aging population at high risk 
for foodborne illnesses, an increasing 
volume of food imports, and people eat-

ing outside their homes more often un-
derscore the need for us to take charge 
and shed the old bureaucratic shackles 
that have tied us to the overlapping 
and inefficient ad hoc food safety sys-
tem of the past. 

That is why I come to the Senate 
floor today to introduce the Safe Food 
Act of 2005. My House counterpart, 
Representative ROSA DELAURO, is in-
troducing the bill in the other body. 
This legislation would create a single, 
independent Federal food safety agency 
to administer all aspects of Federal 
food safety inspections, enforcement, 
standards-setting and research in order 
to protect public health. The compo-
nents of the agencies now charged with 
protecting the food supply, primarily 
housed at the Food and Drug Adminis-
tration and the Agriculture Depart-
ment, would be transferred to this new 
agency. 

The new Food Safety Administrator 
would be responsible for the safety of 
the food supply, and would fulfill that 
charge by implementing the registra-
tion and recordkeeping requirements of 
the 2002 bioterrorism law; ensuring 
slaughterhouses and food processing 
plants have procedures in place to pre-
vent and reduce food contamination; 
regularly inspecting domestic food fa-
cilities, with inspection frequency 
based on risk; and centralizing the au-
thority to detain, seize, condemn and 
recall food that is adulterated or mis-
branded. The Administrator would be 
charged with requiring food producers 
to code their products so those prod-
ucts could be traced in the event of a 
foodborne illness outbreak in order to 
minimize the health impact of such an 
event. 

The Administrator would also have 
the power examine the food safety 
practices of foreign countries and work 
with the states to impose various civil 
and criminal penalties for serious vio-
lations of the food safety laws. The Ad-
ministrator would also actively oversee 
public education and research pro-
grams on foodborne illness. 

It is time to create a single food safe-
ty agency in this country. I am encour-
aged by a February 2005 Government 
Accountability Office report in which 
government officials in seven other 
high-income countries who have con-
solidated their food safety systems 
consistently state that the benefits of 
consolidation outweigh the costs. 

In this era of limited budgets, it is 
our responsibility to streamline the 
Federal food safety system. The United 
States simply cannot afford to con-
tinue operating multiple redundant 
systems. This is not about more regu-
lation, a super agency, or increased bu-
reaucracy. It is about common sense 
and the more effective marshaling of 
our existing resources. 

I urge my colleagues to join me in co-
sponsoring this legislation. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 
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There being no objection, the bill was 

ordered to be printed in the RECORD, as 
follows: 

S. 729 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Safe Food Act of 2005’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows: 
Sec. 1. Short title; table of contents. 
Sec. 2. Findings; purposes. 
Sec. 3. Definitions. 

TITLE I—ESTABLISHMENT OF FOOD 
SAFETY ADMINISTRATION 

Sec. 101. Establishment of Food Safety Ad-
ministration. 

Sec. 102. Consolidation of separate food safe-
ty and inspection services and 
agencies. 

Sec. 103. Additional duties of the Adminis-
tration. 

TITLE II—ADMINISTRATION OF FOOD 
SAFETY PROGRAM 

Sec. 201. Administration of national pro-
gram. 

Sec. 202. Registration of food establishments 
and foreign food establish-
ments. 

Sec. 203. Preventative process controls to re-
duce adulteration of food. 

Sec. 204. Performance standards for con-
taminants in food. 

Sec. 205. Inspections of food establishments. 
Sec. 206. Food production facilities. 
Sec. 207. Federal and State cooperation. 
Sec. 208. Imports. 
Sec. 209. Resource plan. 
Sec. 210. Traceback. 

TITLE III—RESEARCH AND EDUCATION 
Sec. 301. Public health assessment system. 
Sec. 302. Public education and advisory sys-

tem. 
Sec. 303. Research. 

TITLE IV—ENFORCEMENT 
Sec. 401. Prohibited Acts. 
Sec. 402. Food detention, seizure, and con-

demnation. 
Sec. 403. Notification and recall. 
Sec. 404. Injunction proceedings. 
Sec. 405. Civil and criminal penalties. 
Sec. 406. Presumption. 
Sec. 407. Whistleblower protection. 
Sec. 408. Administration and enforcement. 
Sec. 409. Citizen civil actions. 

TITLE V—IMPLEMENTATION 
Sec. 501. Definition. 
Sec. 502. Reorganization plan. 
Sec. 503. Transitional authorities. 
Sec. 504. Savings provisions. 
Sec. 505. Conforming amendments. 
Sec. 506. Additional technical and con-

forming amendments. 
Sec. 507. Regulations. 
Sec. 508. Authorization of appropriations. 
Sec. 509. Limitation on authorization of ap-

propriations. 
Sec. 510. Effective date. 
SEC. 2. FINDINGS; PURPOSES. 

(a) FINDINGS.—Congress finds that— 
(1) the safety of the food supply of the 

United States is vital to the public health, to 
public confidence in the food supply, and to 
the success of the food sector of the Nation’s 
economy; 

(2) lapses in the protection of the food sup-
ply and loss of public confidence in food safe-
ty are damaging to consumers and the food 
industry, and place a burden on interstate 
commerce; 

(3) the safety and security of the food sup-
ply requires an integrated, system-wide ap-

proach to preventing food-borne illness, a 
thorough and broad-based approach to basic 
and applied research, and intensive, effec-
tive, and efficient management of the Na-
tion’s food safety program; 

(4) the task of preserving the safety of the 
food supply of the United States faces tre-
mendous pressures with regard to— 

(A) emerging pathogens and other con-
taminants and the ability to detect all forms 
of contamination; 

(B) an aging and immune compromised 
population, with a growing number of people 
at high-risk for food-borne illnesses, includ-
ing infants and children; 

(C) an increasing volume of imported food, 
without adequate monitoring and inspection; 
and 

(D) maintenance of rigorous inspection of 
the domestic food processing and food serv-
ice industries; 

(5) Federal food safety standard setting, in-
spection, enforcement, and research efforts 
should be based on the best available science 
and public health considerations and food 
safety resources should be systematically de-
ployed in ways that most effectively prevent 
food-borne illness; 

(6) the Federal food safety system is frag-
mented, with at least 12 Federal agencies 
sharing responsibility for food safety, and 
operates under laws that do not reflect cur-
rent conditions in the food system or current 
scientific knowledge about the cause and 
prevention of food-borne illness; 

(7) the fragmented Federal food safety sys-
tem and outdated laws preclude an inte-
grated, system-wide approach to preventing 
food-borne illness, to the effective and effi-
cient operation of the Nation’s food safety 
program, and to the most beneficial deploy-
ment of food safety resources; 

(8) the National Academy of Sciences rec-
ommended in the report ‘‘Ensuring Safe 
Food from Production to Consumption’’ that 
Congress establish by statute a unified and 
central framework for managing Federal 
food safety programs, and recommended 
modifying Federal statutes so that inspec-
tion, enforcement, and research efforts are 
based on scientifically supportable assess-
ments of risks to public health; and 

(9) the lack of a single focal point for food 
safety leadership in the United States under-
cuts the ability of the United States to exert 
food safety leadership internationally, which 
is detrimental to the public health and the 
international trade interests of the United 
States. 

(b) PURPOSES.—The purposes of this Act 
are— 

(1) to establish a single agency to be 
known as the ‘‘Food Safety Administration’’ 
to— 

(A) regulate food safety and labeling to 
strengthen the protection of the public 
health; 

(B) ensure that food establishments fulfill 
their responsibility to produce food in a 
manner that protects the public health of all 
people in the United States; 

(C) lead an integrated, system-wide ap-
proach to food safety and to make more ef-
fective and efficient use of resources to pre-
vent food-borne illness; 

(D) provide a single focal point for food 
safety leadership, both nationally and inter-
nationally; and 

(E) provide an integrated food safety re-
search capability, utilizing internally-gen-
erated, scientifically and statistically valid 
studies, in cooperation with academic insti-
tutions and other scientific entities of the 
Federal and State governments, to achieve 
the continuous improvement of research on 
food-borne illness and contaminants; 

(2) to transfer to the Food Safety Adminis-
tration the food safety, labeling, inspection, 

and enforcement functions that, as of the 
day before the effective date of this Act, are 
performed by other Federal agencies; and 

(3) to modernize and strengthen the Fed-
eral food safety laws to achieve more effec-
tive application and efficient management of 
the laws for the protection and improvement 
of public health. 
SEC. 3. DEFINITIONS. 

In this Act: 
(1) ADMINISTRATION.—The term ‘‘Adminis-

tration’’ means the Food Safety Administra-
tion established under section 101(a)(1). 

(2) ADMINISTRATOR.—The term ‘‘Adminis-
trator’’ means the Administrator of Food 
Safety appointed under section 101(a)(3). 

(3) ADULTERATED.— 
(A) IN GENERAL.—The term ‘‘adulterated’’ 

has the meaning described in subsections (a) 
through (c) of section 402 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 342). 

(B) INCLUSION.—The term ‘‘adulterated’’ in-
cludes bearing or containing a contaminant 
that causes illness or death among sensitive 
populations. 

(4) AGENCY.—The term ‘‘agency’’ has the 
meaning given that term in section 551 of 
title 5, United States Code. 

(5) CATEGORY 1 FOOD ESTABLISHMENT.—The 
term ‘‘category 1 food establishment’’ means 
a food establishment that slaughters animals 
for food. 

(6) CATEGORY 2 FOOD ESTABLISHMENT.—The 
term ‘‘category 2 food establishment’’ means 
a food establishment that processes raw 
meat, poultry, seafood products, regardless 
of whether the establishment also has a kill 
step, and animal feed and other products 
that the Administrator determines by regu-
lation to be at high risk of contamination 
and the processes of which do not include a 
step validated to destroy contaminants. 

(7) CATEGORY 3 FOOD ESTABLISHMENT.—The 
term ‘‘category 3 food establishment’’ means 
a food establishment that processes meat, 
poultry, seafood products, and other prod-
ucts that the Administrator determines by 
regulation to be at high risk of contamina-
tion and whose processes include a step vali-
dated to destroy contaminants. 

(8) CATEGORY 4 FOOD ESTABLISHMENT.—The 
term ‘‘category 4 food establishment’’ means 
a food establishment that processes all other 
categories of food products not described in 
paragraphs (5) through (7). 

(9) CATEGORY 5 FOOD ESTABLISHMENT.—The 
term ‘‘category 5 food establishment’’ means 
a food establishment that stores, holds, or 
transports food products prior to delivery for 
retail sale. 

(10) CONTAMINANT.—The term ‘‘contami-
nant’’ includes a bacterium, chemical, nat-
ural or manufactured toxin, virus, parasite, 
prion, physical hazard, or other human 
pathogen that when found on or in food can 
cause human illness, injury, or death. 

(11) CONTAMINATION.—The term ‘‘contami-
nation’’ refers to a presence of a contami-
nant in food. 

(12) FOOD.— 
(A) IN GENERAL.—The term ‘‘food’’ means a 

product intended to be used for food or drink 
for a human or an animal. 

(B) INCLUSIONS.—The term ‘‘food’’ includes 
any product (including a meat food product, 
as defined in section 1(j) of the Federal Meat 
Inspection Act (21 U.S.C. 601(j))), capable for 
use as human food that is made in whole or 
in part from any animal, including cattle, 
sheep, swine, or goat, or poultry (as defined 
in section 4 of the Poultry Products Inspec-
tion Act (21 U.S.C. 453)), and animal feed. 

(C) EXCLUSION.—The term ‘‘food’’ does not 
include dietary supplements, as defined in 
section 201(ff) of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 321(ff)). 

(13) FOOD ESTABLISHMENT.— 
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(A) IN GENERAL.—The term ‘‘food establish-

ment’’ means a slaughterhouse, factory, 
warehouse, or facility owned or operated by 
a person located in any State that processes 
food or a facility that holds, stores, or trans-
ports food or food ingredients. 

(B) EXCLUSIONS.—For the purposes of reg-
istration, the term ‘‘food establishment’’ 
does not include a farm, restaurant, other re-
tail food establishment, nonprofit food es-
tablishment in which food is prepared for or 
served directly to the consumer, or fishing 
vessel (other than a fishing vessel engaged in 
processing, as that term is defined in section 
123.3 of title 21, Code of Federal Regulations). 

(14) FOOD PRODUCTION FACILITY.—The term 
‘‘food production facility’’ means any farm, 
ranch, orchard, vineyard, aquaculture facil-
ity, or confined animal-feeding operation. 

(15) FOOD SAFETY LAW.—The term ‘‘food 
safety law’’ means— 

(A) the provisions of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 301 et seq.) 
related to and requiring the safety, labeling, 
and inspection of food, infant formulas, food 
additives, pesticide residues, and other sub-
stances present in food under that Act; 

(B) the provisions of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 301 et seq.) 
and of any other Act that are administered 
by the Center for Veterinary Medicine of the 
Food and Drug Administration; 

(C) the Poultry Products Inspection Act (21 
U.S.C. 451 et seq.); 

(D) the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.); 

(E) the Egg Products Inspection Act (21 
U.S.C. 1031 et seq.); 

(F) the Sanitary Food Transportation Act 
of 1990 (49 U.S.C. App. 2801 et seq.); 

(G) the provisions of the Humane Methods 
of Slaughter Act of 1978 (Public Law 95–448) 
administered by the Food Safety and Inspec-
tion Service; 

(H) the provisions of this Act; and 
(I) such other provisions of law related to 

and requiring food safety, labeling, inspec-
tion, and enforcement as the President des-
ignates by Executive order as appropriate to 
include within the jurisdiction of the Admin-
istration. 

(16) FOREIGN FOOD ESTABLISHMENT.—The 
term ‘‘foreign food establishment’’ means a 
slaughterhouse, factory, warehouse, or facil-
ity located outside the United States that 
processes food for consumption that is im-
ported into the United States or food ingre-
dients. 

(17) INTERSTATE COMMERCE.—The term 
‘‘interstate commerce’’ has the meaning 
given that term in section 201(b) of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C. 
321(b)). 

(18) MISBRANDED.—The term ‘‘misbranded’’ 
has the meaning given that term in section 
403 of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 343). 

(19) PROCESS.—The term ‘‘process’’ or 
‘‘processing’’ means the commercial har-
vesting, slaughter, packing, preparation, or 
manufacture of food. 

(20) SAFE.—The term ‘‘safe’’ refers to 
human and animal health. 

(21) STATE.—The term ‘‘State’’ means— 
(A) a State; 
(B) the District of Columbia; 
(C) the Commonwealth of Puerto Rico; and 
(D) any other territory or possession of the 

United States. 
(22) VALIDATION.—The term ‘‘validation’’ 

means the obtaining of evidence that the 
food hygiene control measure or measures 
selected to control a hazard in food is capa-
ble of effectively and consistently control-
ling the hazard. 

(23) STATISTICALLY VALID.—With respect to 
a study, the term ‘‘statistically valid’’ 
means evaluated and conducted under stand-

ards set by the National Institute of Stand-
ards and Technology. 

TITLE I—ESTABLISHMENT OF FOOD 
SAFETY ADMINISTRATION 

SEC. 101. ESTABLISHMENT OF FOOD SAFETY AD-
MINISTRATION. 

(a) ESTABLISHMENT.— 
(1) IN GENERAL.—There is established in the 

executive branch an agency to be known as 
the ‘‘Food Safety Administration’’. 

(2) STATUS.—The Administration shall be 
an independent establishment (as defined in 
section 104 of title 5, United States Code). 

(3) HEAD OF ADMINISTRATION.—The Admin-
istration shall be headed by the Adminis-
trator of Food Safety, who shall be ap-
pointed by the President, by and with the ad-
vice and consent of the Senate. 

(b) DUTIES OF ADMINISTRATOR.—The Ad-
ministrator shall— 

(1) administer and enforce the food safety 
law; 

(2) serve as a representative to inter-
national food safety bodies and discussions; 

(3) promulgate regulations to ensure the 
security of the food supply from all forms of 
contamination, including intentional con-
tamination; and 

(4) oversee— 
(A) implementation of Federal food safety 

inspection, enforcement, and research ef-
forts, to protect the public health; 

(B) development of consistent and science- 
based standards for safe food; 

(C) coordination and prioritization of food 
safety research and education programs with 
other Federal agencies; 

(D) prioritization of Federal food safety ef-
forts and deployment of Federal food safety 
resources to achieve the greatest possible 
benefit in reducing food-borne illness; 

(E) coordination of the Federal response to 
food-borne illness outbreaks with other Fed-
eral and State agencies; and 

(F) integration of Federal food safety ac-
tivities with State and local agencies. 
SEC. 102. CONSOLIDATION OF SEPARATE FOOD 

SAFETY AND INSPECTION SERVICES 
AND AGENCIES. 

(a) TRANSFER OF FUNCTIONS.—For each 
Federal agency specified in subsection (b), 
there are transferred to the Administration 
all functions that the head of the Federal 
agency exercised on the day before the effec-
tive date of this Act (including all related 
functions of any officer or employee of the 
Federal agency) that relate to administra-
tion or enforcement of the food safety law, 
as determined by the President. 

(b) TRANSFERRED AGENCIES.—The Federal 
agencies referred to in subsection (a) are— 

(1) the Food Safety and Inspection Service 
of the Department of Agriculture; 

(2) the Center for Food Safety and Applied 
Nutrition of the Food and Drug Administra-
tion; 

(3) the part of the Agriculture Marketing 
Service that administers shell egg surveil-
lance services established under the Egg 
Products Inspection Act (21 U.S.C. 1031 et 
seq.); 

(4) the resources and facilities of the Office 
of Regulatory Affairs of the Food and Drug 
Administration that administer and conduct 
inspections of food establishments and im-
ports; 

(5) the resources and facilities of the Office 
of the Commissioner of the Food and Drug 
Administration that support— 

(A) the Center for Food Safety and Applied 
Nutrition; 

(B) the Center for Veterinary Medicine; 
and 

(C) the Office of Regulatory Affairs facili-
ties and resources described in paragraph (4); 

(6) the Center for Veterinary Medicine of 
the Food and Drug Administration; 

(7) the resources and facilities of the Envi-
ronmental Protection Agency that control 
and regulate pesticide residues in food; 

(8) the part of the Research, Education, 
and Economics mission area of the Depart-
ment of Agriculture related to food safety 
and animal feed research; 

(9) the part of the National Marine Fish-
eries Service of the National Oceanic and At-
mospheric Administration of the Depart-
ment of Commerce that administers the sea-
food inspection program; 

(10) the Animal and Plant Inspection 
Health Service of the Department of Agri-
culture; and 

(11) such other offices, services, or agencies 
as the President designates by Executive 
order to carry out this Act. 
SEC. 103. ADDITIONAL DUTIES OF THE ADMINIS-

TRATION. 
(a) OFFICERS AND EMPLOYEES.—The Admin-

istrator may— 
(1) appoint officers and employees for the 

Administration in accordance with the pro-
visions of title 5, United States Code, relat-
ing to appointment in the competitive serv-
ice; and 

(2) fix the compensation of those officers 
and employees in accordance with chapter 51 
and with subchapter III of chapter 53 of that 
title, relating to classification and General 
Schedule pay rates. 

(b) EXPERTS AND CONSULTANTS.—The Ad-
ministrator may— 

(1) procure the services of temporary or 
intermittent experts and consultants as au-
thorized by section 3109 of title 5, United 
States Code; and 

(2) pay in connection with those services 
the travel expenses of the experts and con-
sultants, including transportation and per 
diem in lieu of subsistence while away from 
the homes or regular places of business of 
the individuals, as authorized by section 5703 
of that title. 

(c) BUREAUS, OFFICES, AND DIVISIONS.—The 
Administrator may establish within the Ad-
ministration such bureaus, offices, and divi-
sions as the Administrator determines are 
necessary to perform the duties of the Ad-
ministrator. 

(d) ADVISORY COMMITTEES.— 
(1) IN GENERAL.—The Administrator shall 

establish advisory committees that consist 
of representatives of scientific expert bodies, 
academics, industry specialists, and con-
sumers. 

(2) DUTIES.—The duties of an advisory com-
mittee established under paragraph (1) may 
include developing recommendations with 
respect to the development of new processes, 
research, communications, performance 
standards, and inspection. 

TITLE II—ADMINISTRATION OF FOOD 
SAFETY PROGRAM 

SEC. 201. ADMINISTRATION OF NATIONAL PRO-
GRAM. 

(a) IN GENERAL.—The Administrator 
shall— 

(1) administer a national food safety pro-
gram (referred to in this section as the ‘‘pro-
gram’’) to protect public health; and 

(2) ensure that persons who produce or 
process food meet their responsibility to pre-
vent or minimize food safety hazards related 
to their products. 

(b) COMPREHENSIVE ANALYSIS.—The pro-
gram shall be based on a comprehensive 
analysis of the hazards associated with dif-
ferent food and with the processing of dif-
ferent food, including the identification and 
evaluation of— 

(1) the severity of the potential health 
risks; 

(2) the sources and specific points of poten-
tial contamination extending from the farm 
or ranch to the consumer that may render 
food unsafe; 
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(3) the potential for persistence, mul-

tiplication, or concentration of naturally oc-
curring or added contaminants in food; 

(4) opportunities across the food produc-
tion, processing, distribution, and retail sys-
tem to reduce potential health risks; and 

(5) opportunities for intentional contami-
nation. 

(c) PROGRAM ELEMENTS.—In carrying out 
the program, the Administrator shall— 

(1) adopt and implement a national system 
for the registration of food establishments 
and foreign food establishments and regular 
unannounced inspection of food establish-
ments; 

(2) enforce the adoption of process controls 
in food establishments, based on best avail-
able scientific and public health consider-
ations and best available technologies; 

(3) establish and enforce science-based 
standards for— 

(A) substances that may contaminate food; 
and 

(B) safety and sanitation in the processing 
and handling of food; 

(4) implement a statistically valid sam-
pling program to ensure that industry pro-
grams and procedures that prevent food con-
tamination are effective on an ongoing basis 
and that food meets the standards estab-
lished under this Act; 

(5) implement procedures and requirements 
to ensure the safety and security of imported 
food; 

(6) coordinate with other agencies and 
State or local governments in carrying out 
inspection, enforcement, research, and moni-
toring; 

(7) have access to the surveillance data of 
the Centers for Disease Control and Preven-
tion, and other Federal Government agen-
cies, in order to implement a national sur-
veillance system to assess the health risks 
associated with the human consumption of 
food or to create surveillance data and stud-
ies; 

(8) develop public education risk commu-
nication and advisory programs; 

(9) implement a basic and applied research 
program to further the purposes of this Act; 
and 

(10) coordinate and prioritize food safety 
research and educational programs with 
other agencies, including State or local 
agencies. 
SEC. 202. REGISTRATION OF FOOD ESTABLISH-

MENTS AND FOREIGN FOOD ESTAB-
LISHMENTS. 

(a) IN GENERAL.—The Administrator shall 
by regulation require that any food estab-
lishment or foreign food establishment en-
gaged in processing food in the United States 
be registered with the Administrator. 

(b) REGISTRATION REQUIREMENTS.— 
(1) IN GENERAL.—To be registered under 

subsection (a)— 
(A) in the case of a food establishment, the 

owner, operator, or agent in charge of the 
food establishment shall submit a registra-
tion to the Administrator; and 

(B) in the case of a foreign food establish-
ment, the owner, operator, or agent in 
charge of the foreign food establishment 
shall— 

(i) submit a registration to the Adminis-
trator; and 

(ii) provide the name, address, and emer-
gency contact information of the United 
States agent for the foreign food establish-
ment. 

(2) REGISTRATION.—A food establishment or 
foreign food establishment shall submit a 
registration under paragraph (1) to the Ad-
ministrator that— 

(A) identifies the name, address, and emer-
gency contact information of each food es-
tablishment or foreign food establishment 
that the registrant operates under this Act 

and all trade names under which the reg-
istrant conducts business relating to food; 

(B) lists the primary purpose and business 
activity of each food establishment or for-
eign food establishment, including the dates 
of operation if the food establishment or for-
eign food establishment is seasonal; 

(C) lists the types of food processed or sold 
at each food establishment or, for foreign 
food establishments selling food for con-
sumption in the United States, identifies the 
specific food categories of that food as listed 
under section 170.3 of title 21, Code of Fed-
eral Regulations; and 

(D) not later than 30 days after a change in 
the products, function, or legal status of the 
food establishment or foreign food establish-
ment (including cessation of business activi-
ties), notifies the Administrator of the 
change. 

(3) PROCEDURE.—Upon receipt of a com-
pleted registration described in paragraph 
(1), the Administrator shall notify the reg-
istrant of the receipt of the registration, des-
ignate each establishment as a category 1, 2, 
3, 4, or 5 food establishment, and assign a 
registration number to each food establish-
ment and foreign food establishment. 

(4) LIST.—The Administrator shall compile 
and maintain an up-to-date list of food es-
tablishments and foreign food establish-
ments that are registered under this section. 
The Administrator may establish regula-
tions by which such list may be shared with 
other governmental authorities. 

(5) DISCLOSURE EXEMPTION.—The disclosure 
requirements under section 552 of title 5, 
United States Code, shall not apply to— 

(A) the list compiled under paragraph (4); 
and 

(B) information derived from the list under 
paragraph (4), to the extent that it discloses 
the identity or location of a specific reg-
istered person. 

(6) SUSPENSION OF REGISTRATION.— 
(A) IN GENERAL.—The Administrator may 

suspend the registration of a food establish-
ment or foreign food establishment, includ-
ing the facility of an importer, for violation 
of a food safety law. 

(B) NOTICE AND OPPORTUNITY FOR HEAR-
ING.—The Administrator shall provide notice 
to a registrant immediately upon the suspen-
sion of the registration of the facility and 
provide registrant with an opportunity for a 
hearing within 3 days of the suspension. 

(7) REINSTATEMENT.—A registration that is 
suspended under this section may be rein-
stated pursuant to criteria published in the 
Federal Register by the Administrator. 
SEC. 203. PREVENTATIVE PROCESS CONTROLS 

TO REDUCE ADULTERATION OF 
FOOD. 

(a) IN GENERAL.—The Administrator shall, 
upon the basis of best available public 
health, scientific, and technological data, 
promulgate regulations to ensure that food 
establishments carry out their responsibil-
ities to— 

(1) process food in a sanitary manner so 
that it is free of dirt and filth; 

(2) limit the presence of potentially harm-
ful contaminants in food; 

(3) implement appropriate measures of pre-
ventative process control to minimize and 
reduce the presence and growth of contami-
nants in food and meet the performance 
standards established under section 204; 

(4) process all fully processed or ready-to- 
eat food in a sanitary manner, using reason-
ably available techniques and technologies 
to eliminate any potentially harmful con-
taminants; and 

(5) label food intended for final processing 
outside commercial food establishments 
with instructions for handling and prepara-
tion for consumption that will destroy con-
taminants. 

(b) REGULATIONS.—Not later than 1 year 
after the effective date of this Act, the Ad-
ministrator shall promulgate regulations 
that— 

(1) require all food establishments to adopt 
preventative process controls that are— 

(A) adequate to protect the public health; 
(B) meet relevant regulatory and food safe-

ty standards; and 
(C) limit the presence and growth of con-

taminants in food prepared in a food estab-
lishment; 

(2) set standards for sanitation; 
(3) meet any performance standards for 

contaminants established under section 204; 
(4) require recordkeeping to monitor com-

pliance; 
(5) require sampling and testing at a fre-

quency and in a manner sufficient to ensure 
that process controls are effective on an on-
going basis and that regulatory standards 
are being met; and 

(6) provide for agency access to records 
kept by food establishments and submission 
of copies of the records to the Administrator, 
as the Administrator determines appro-
priate. 

(c) PROCESSING CONTROLS.—The Adminis-
trator may require any person with responsi-
bility for or control over food or food ingre-
dients to adopt process controls, if the proc-
ess controls are needed to ensure the protec-
tion of the public health. 
SEC. 204. PERFORMANCE STANDARDS FOR CON-

TAMINANTS IN FOOD. 
(a) IN GENERAL.—To protect the public 

health, the Administrator shall establish by 
regulation and enforce performance stand-
ards that define, with respect to specific 
food-borne contaminants and foods, the level 
of food safety performance that a person re-
sponsible for producing, processing, or sell-
ing food shall meet. 

(b) IDENTIFICATION OF CONTAMINANTS; PER-
FORMANCE STANDARDS.— 

(1) IN GENERAL.—Not later than 6 months 
after the date of enactment of this Act, the 
Administrator shall identify the food-borne 
contaminants and food that contribute sig-
nificantly to the risk of food-borne illness. 

(2) PERFORMANCE STANDARDS.—As soon as 
practicable after the identification of the 
contaminants under paragraph (1), the Ad-
ministrator shall establish appropriate per-
formance standards to protect against all 
food-borne contaminants. 

(3) SIGNIFICANT CONTAMINANTS.—The Ad-
ministrator shall establish performance 
standards for the 5 contaminants that con-
tribute to the greatest number of illnesses or 
deaths associated with raw meat, poultry, 
and seafood not later than 3 years after the 
date of enactment of this Act. The Adminis-
trator shall revise such standards not less 
often than every 3 years. 

(c) PERFORMANCE STANDARDS.— 
(1) IN GENERAL.—The performance stand-

ards established under this section shall in-
clude— 

(A) health-based standards that set the 
level of a contaminant that can safely and 
lawfully be present in food; 

(B) zero tolerances, including zero toler-
ances for fecal matter, in addition to any 
zero-tolerance standards in effect on the day 
before the date of enactment of this Act, 
when necessary to protect against signifi-
cant adverse health outcomes; 

(C) process standards, such as log reduc-
tion criteria for cooked products, when suffi-
cient to ensure the safety of processed food; 
and 

(D) in the absence of data to support a per-
formance standard described in subparagraph 
(A), (B), or (C), standards that define re-
quired performance in terms of ‘‘best reason-
ably achievable performance’’, using best 
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available technologies, interventions, and 
practices. 

(2) BEST REASONABLY ACHIEVABLE PERFORM-
ANCE STANDARDS.—In developing best reason-
ably achievable performance standards, the 
Administrator shall collect, or contract for 
the collection of, data on current best prac-
tices and food safety outcomes related to the 
contaminants and foods in question, as the 
Administrator determines necessary. 

(3) REVOCATION BY ADMINISTRATOR.—All 
performance standards, tolerances, action 
levels, or other similar standards in effect on 
the date of enactment of this Act shall re-
main in effect until revised or revoked by 
the Administrator. 

(d) ENFORCEMENT.— 
(1) IN GENERAL.—Not later than 1 year after 

the promulgation of a performance standard 
under this section, the Administrator shall 
implement a statistically significant sam-
pling program to determine whether food es-
tablishments are complying with the per-
formance standards promulgated under this 
section. The program established under this 
paragraph shall be at least as stringent as 
the Hazard Analysis and Critical Control 
Point System requirements established 
under part 417 of title 9, Code of Federal Reg-
ulations (or successor regulation). 

(2) INSPECTIONS.—If the Administrator de-
termines that a food establishment fails to 
meet a standard promulgated under this sec-
tion, and such establishment fails to take 
appropriate corrective action as determined 
by the Administrator, the Administrator 
shall, as appropriate— 

(A) detain, seize, or condemn food from the 
food establishment under section 402; 

(B) order a recall of food from the food es-
tablishment under section 403; 

(C) increase the inspection frequency for 
the food establishment; 

(D) withdraw the mark of inspection from 
the food establishment, if in use; or 

(E) take other appropriate enforcement ac-
tion concerning the food establishment, in-
cluding withdrawal of registration. 

(e) NEWLY IDENTIFIED CONTAMINANTS.—Not-
withstanding any other provision of this sec-
tion, the Administrator shall promulgate in-
terim performance standards for newly iden-
tified contaminants as necessary to protect 
the public health. 
SEC. 205. INSPECTIONS OF FOOD ESTABLISH-

MENTS. 
(a) IN GENERAL.—The Administrator shall 

establish an inspection program, which shall 
include sampling and testing of food and food 
establishments, to determine if each food es-
tablishment— 

(1) is operating in a sanitary manner; 
(2) has continuous systems, interventions, 

and processes in place to minimize or elimi-
nate contaminants in food; 

(3) is in compliance with applicable per-
formance standards established under sec-
tion 203, and other regulatory requirements; 

(4) is processing food that is safe and not 
adulterated or misbranded; 

(5) maintains records of process control 
plans under section 203, and other records re-
lated to the processing, sampling, and han-
dling of food; and 

(6) is in compliance with the requirements 
of the food safety law. 

(b) ESTABLISHMENT CATEGORIES AND IN-
SPECTION FREQUENCIES.—The resource plan 
required under section 209, including the de-
scription of resources required to carry out 
inspections of food establishments, shall be 
based on the following categories and inspec-
tion frequencies, subject to subsections (c), 
(d), and (e): 

(1) CATEGORY 1 FOOD ESTABLISHMENTS.—A 
category 1 food establishment shall be sub-
ject to antemortem, postmortem, and con-
tinuous inspection of each slaughter line 

during all operating hours, and other inspec-
tion on a daily basis, sufficient to verify 
that— 

(A) diseased animals are not offered for 
slaughter; 

(B) the food establishment has successfully 
identified and removed from the slaughter 
line visibly defective or contaminated car-
casses, has avoided cross-contamination, and 
destroyed or reprocessed them in a manner 
acceptable to the Administrator; and 

(C) that applicable performance standards 
and other provisions of the food safety law, 
including those intended to eliminate or re-
duce pathogens, have been satisfied. 

(2) CATEGORY 2 FOOD ESTABLISHMENTS.—A 
category 2 food establishment shall be ran-
domly inspected at least daily. 

(3) CATEGORY 3 FOOD ESTABLISHMENTS.—A 
category 3 food establishment shall— 

(A) have ongoing verification that its proc-
esses are controlled; and 

(B) be randomly inspected at least month-
ly. 

(4) CATEGORY 4 FOOD ESTABLISHMENTS.—A 
category 4 food establishment shall be ran-
domly inspected at least quarterly. 

(5) CATEGORY 5 FOOD ESTABLISHMENTS.—A 
category 5 food establishment shall be ran-
domly inspected at least annually. 

(c) ESTABLISHMENT OF INSPECTION PROCE-
DURES.—The Administrator shall establish 
procedures under which inspectors or safety 
officers shall take random samples, photo-
graphs, and copies of records in food estab-
lishments. 

(d) ALTERNATIVE INSPECTION FRE-
QUENCIES.—With respect to a category 2, 3, 4, 
or 5 food establishment, the Administrator 
may establish alternative increasing or de-
creasing inspection frequencies for subcat-
egories of food establishments or individual 
establishments, to foster risk-based alloca-
tion of resources, subject to the following 
criteria and procedures: 

(1) Subcategories of food establishments 
and their alternative inspection frequencies 
shall be defined by regulation, subject to 
paragraphs (2) and (3). 

(2) Regulations of alternative inspection 
frequencies for subcategories of food estab-
lishments under paragraph (1) and for a spe-
cific food establishment under paragraph (4) 
shall provide that— 

(A) category 2 food establishments shall be 
inspected at least monthly; and 

(B) category 3, 4, and 5 food establishments 
shall be inspected at least annually. 

(3) In defining subcategories of food estab-
lishments and their alternative inspection 
frequencies under paragraphs (1) and (2), the 
Administrator shall consider— 

(A) the nature of the food products being 
processed, stored, or transported; 

(B) the manner in which food products are 
processed, stored, or transported; 

(C) the inherent likelihood that the prod-
ucts will contribute to the risk of food-borne 
illness; 

(D) the best available evidence concerning 
reported illnesses associated with the foods 
produced in the proposed subcategory of es-
tablishments; and 

(E) the overall record of compliance with 
the food safety law among establishments in 
the proposed subcategory, including compli-
ance with applicable performance standards 
and the frequency of recalls. 

(4) The Administrator may adopt alter-
native inspection frequencies for increased 
or decreased inspection for a specific estab-
lishment, subject to paragraphs (2) and (5) 
and shall periodically publish a list of estab-
lishments subject to alternative inspections. 

(5) In adopting alternative inspection fre-
quencies for a specific establishment, the 
Administrator shall consider— 

(A) the criteria in paragraph (3); 

(B) whether products from the specific es-
tablishment have been associated with a case 
or an outbreak of food-borne illness; and 

(C) the record of the establishment of com-
pliance with the food safety law, including 
compliance with applicable performance 
standards and the frequency of recalls. 

(6) Before establishing decreased alter-
native inspection frequencies for subcat-
egories of establishments or individual es-
tablishments, the Administrator shall— 

(A) determine, based on the best available 
evidence, that the alternative uses of the re-
sources required to carry out the inspection 
activity would make a greater contribution 
to protecting the public health and reducing 
the risk of food-borne illness than the use of 
resources described in subsection (b); 

(B) describe the alternative uses of re-
sources in general terms when issuing the 
regulation or order that establishes the al-
ternative inspection frequency; 

(C) consider the supporting evidence that 
an individual food establishment shall sub-
mit related to whether an alternative inspec-
tion frequency should be established for such 
establishment by the Administrator; and 

(D) include a description of the alternative 
uses in the annual resource plan required in 
section 209. 

(e) INSPECTION TRANSITION.—The Adminis-
trator shall manage the transition to the in-
spection system described in this Act as fol-
lows: 

(1) In the case of a category 1 or 2 food es-
tablishment, the Administrator shall con-
tinue to implement the applicable inspection 
mandates of the Federal Meat Inspection Act 
(21 U.S.C. 601 et seq.), the Poultry Products 
Inspection Act (21 U.S.C. 451 et seq.), and the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 301 et seq.) until— 

(A) regulations required to implement this 
section have been promulgated; 

(B) the performance standards required by 
section 204(c) have been promulgated and im-
plemented for 1 year; and 

(C) the establishment has achieved compli-
ance with the other applicable provisions of 
the food safety law. 

(2) In the case of a category 1 or 2 food es-
tablishment that, within 2 years after the 
promulgation of the performance standards 
required by section 204(c), has not achieved 
compliance with the food safety law, the Ad-
ministrator shall— 

(A) issue an order prohibiting the estab-
lishment from operating pending a dem-
onstration by the establishment that suffi-
cient changes in facilities, procedures, per-
sonnel, or other aspects of the process con-
trol system have been made such that the 
Administrator determines that compliance 
with the food safety law is achieved; and 

(B) following the demonstration required 
in subparagraph (A), issue an order author-
izing the food establishment to operate sub-
ject, at a minimum, to— 

(i) the inspection requirement applicable 
to the establishment under subsection (b) (1) 
or (2); and 

(ii) such other inspection or compliance 
measures determined by the Administrator 
necessary to assure compliance with the ap-
plicable food safety law. 

(3) In the case of a category 3 food estab-
lishment, the Administrator shall continue 
to implement the applicable inspection man-
dates of the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.), the Poultry Products In-
spection Act (21 U.S.C. 451 et seq.), and the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 301 et seq.) until— 

(A) the regulations required to implement 
this section have been promulgated; 

(B) the first resource plan under section 209 
has been submitted; and 
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(C) for individual establishments, compli-

ance with the food safety law has been dem-
onstrated. 

(4) In the case of a category 3 food estab-
lishment that, within 1 year after the pro-
mulgation of the regulations required to im-
plement this section, have not demonstrated 
compliance with the food safety law, the Ad-
ministrator shall— 

(A) issue an order prohibiting the estab-
lishment from operating, pending a dem-
onstration by the establishment that suffi-
cient changes in facilities, procedures, per-
sonnel, or other aspects of the process con-
trol system have been made such that the 
Administrator determines that compliance 
with the food safety law is achieved; and 

(B) following the demonstration required 
in subparagraph (A), issue an order author-
izing the establishment to operate subject, 
at a minimum, to— 

(i) the inspection requirement applicable 
to the establishment under subsection (b)(3); 
and 

(ii) such other inspection or compliance 
measures determined by the Administrator 
necessary to assure compliance with the food 
safety law. 

(5) In the case of a category 4 or 5 food es-
tablishment, the inspection requirements of 
this Act shall be implemented as soon as pos-
sible after— 

(A) the promulgation of the regulations re-
quired to implement this section; 

(B) the publication of the first resource 
plan under section 209; and 

(C) the commencement of the first fiscal 
year in which the Administration is oper-
ating with budgetary resources that Con-
gress has appropriated following consider-
ation of the resource plan under section 209. 

(f) OFFICIAL MARK.— 
(1) IN GENERAL.— 
(A) ESTABLISHMENT.—Before the comple-

tion of the transition process under para-
graphs (1) through (3) of subsection (e), the 
Administrator shall by regulation establish 
an official mark that shall be affixed to a 
food product produced in a category 1, 2, or 
3 establishment, subject to subparagraph (B). 

(B) PREREQUISITE.—The official mark re-
quired under subparagraph (A) shall be af-
fixed to a food product by the Administrator 
if the establishment has been inspected by 
the Administrator in accordance with the in-
spection frequencies under this section and 
the establishment is in compliance with the 
food safety law. 

(C) REMOVAL OF OFFICIAL MARK.—The Ad-
ministrator shall promulgate regulations 
that provide for the removal of the official 
mark under this subsection if the Adminis-
trator makes a finding that the establish-
ment is not in compliance with the food safe-
ty law. 

(2) CATEGORY 1, 2, OR 3 FOOD ESTABLISH-
MENTS.—In the case of products produced in 
a category 1, 2, or 3 food establishment— 

(A) products subject to Federal Meat In-
spection Act (21 U.S.C. 601 et seq.), the Poul-
try Products Inspection Act (21 U.S.C. 451 et 
seq.), the Egg Products Inspection Act (21 
U.S.C. 1031 et seq.), and the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 301 et seq.) 
as of the date of enactment of this Act shall 
remain subject to the requirement under 
those Acts that they bear the mark of in-
spection pending completion of the transi-
tion process under paragraphs (1) through (3) 
of subsection (e); 

(B) the Administrator shall publicly cer-
tify on a monthly basis that the inspection 
frequencies required under this Act have 
been achieved; and 

(C) a product from an establishment that 
has not been inspected in accordance with 
the required frequencies under this section 

shall not bear the official mark and shall not 
be shipped in interstate commerce. 

(3) CATEGORY 4 AND 5 FOOD ESTABLISH-
MENTS.—In the case of a product produced in 
a category 4 or 5 food establishment the Ad-
ministrator shall provide by regulation for 
the voluntary use of the official mark estab-
lished under paragraph (1), subject to— 

(A) such minimum inspection frequencies 
as determined appropriate by the Adminis-
trator; 

(B) compliance with applicable perform-
ance standards and other provisions of the 
food safety law; and 

(C) such other requirements the Adminis-
trator considers appropriate. 

(g) IMPLEMENTATION.—Not later than 1 year 
after the effective date of this Act, the Ad-
ministrator shall issue regulations to imple-
ment subsections (b) through (e). 

(h) MAINTENANCE AND INSPECTION OF 
RECORDS.— 

(1) IN GENERAL.— 
(A) RECORDS.—A food establishment shall— 
(i) maintain such records as the Adminis-

trator shall require by regulation, including 
all records relating to the processing, dis-
tributing, receipt, or importation of any 
food; and 

(ii) permit the Administrator, in addition 
to any authority of the food safety agencies 
in effect on the day before the date of enact-
ment of this Act, upon presentation of appro-
priate credentials and at reasonable times 
and in a reasonable manner, to have access 
to and copy all records maintained by or on 
behalf of such food establishment represent-
ative in any format (including paper or elec-
tronic) and at any location, that are nec-
essary to assist the Administrator— 

(I) to determine whether the food is con-
taminated or not in compliance with the 
food safety law; or 

(II) to track the food in commerce. 
(B) REQUIRED DISCLOSURE.—A food estab-

lishment shall have an affirmative obliga-
tion to disclose to the Administrator the re-
sults of testing or sampling of food, equip-
ment, or material in contact with food, that 
is positive for any contaminant. 

(2) MAINTENANCE OF RECORDS.—The records 
in paragraph (1) shall be maintained for a 
reasonable period of time, as determined by 
the Administrator. 

(3) REQUIREMENTS.—The records in para-
graph (1) shall include records describing— 

(A) the origin, receipt, delivery, sale, 
movement, holding, and disposition of food 
or ingredients; 

(B) the identity and quantity of ingredi-
ents used in the food; 

(C) the processing of the food; 
(D) the results of laboratory, sanitation, or 

other tests performed on the food or in the 
food establishment; 

(E) consumer complaints concerning the 
food or packaging of the food; 

(F) the production codes, open date codes, 
and locations of food production; and 

(G) other matters reasonably related to 
whether food is unsafe, is adulterated or mis-
branded, or otherwise fails to meet the re-
quirements of this Act. 

(i) PROTECTION OF SENSITIVE INFORMA-
TION.— 

(1) IN GENERAL.—The Administrator shall 
develop and maintain procedures to prevent 
the unauthorized disclosure of any trade se-
cret or confidential information obtained by 
the Administrator. 

(2) LIMITATION.—The requirement under 
this subsection does not— 

(A) limit the authority of the Adminis-
trator to inspect or copy records or to re-
quire the establishment or maintenance of 
records under this Act; 

(B) have any legal effect on section 1905 of 
title 18, United States Code; 

(C) extend to any food recipe, financial 
data, pricing data, personnel data, or sales 
data (other than shipment dates relating to 
sales); 

(D) limit the public disclosure of distribu-
tion records or other records related to food 
subject to a voluntary or mandatory recall 
under section 403; or 

(E) limit the authority of the Adminis-
trator to promulgate regulations to permit 
the sharing of data with other governmental 
authorities. 

(j) BRIBERY OF OR GIFTS TO INSPECTOR OR 
OTHER OFFICERS AND ACCEPTANCE OF GIFTS.— 
Section 22 of the Federal Meat Inspection 
Act (21 U.S.C. 622) shall apply under this Act. 
SEC. 206. FOOD PRODUCTION FACILITIES. 

In carrying out the duties of the Adminis-
trator and the purposes of this Act, the Ad-
ministrator shall have the authority, with 
respect to food production facilities, to— 

(1) visit and inspect food production facili-
ties in the United States and in foreign coun-
tries to investigate bioterrorism threats and 
for other critical food safety purposes; 

(2) review food safety records as required 
to be kept by the Administrator to carry out 
traceback and for other critical food safety 
purposes; 

(3) set good practice standards to protect 
the public and animal health and promote 
food safety; 

(4) conduct monitoring and surveillance of 
animals, plants, products, or the environ-
ment, as appropriate; and 

(5) collect and maintain information rel-
evant to public health and farm practices. 
SEC. 207. FEDERAL AND STATE COOPERATION. 

(a) IN GENERAL.—The Administrator shall 
work with the States to carry out activities 
and programs that create a national food 
safety program so that Federal and State 
programs function in a coordinated and cost- 
effective manner. 

(b) STATE ACTION.—The Administrator 
shall work with States to— 

(1) continue, strengthen, or establish State 
food safety programs, especially with respect 
to the regulation of retail commercial food 
establishments, transportation, harvesting, 
and fresh markets; 

(2) continue, strengthen, or establish in-
spection programs and requirements to en-
sure that food under the jurisdiction of the 
State is safe; and 

(3) support recall authorities at the State 
and local levels. 

(c) ASSISTANCE.—To assist in planning, de-
veloping, and implementing a food safety 
program, the Administrator may provide and 
continue to a State— 

(1) advisory assistance; 
(2) technical and laboratory assistance and 

training (including necessary materials and 
equipment); and 

(3) financial, in kind, and other aid. 
(d) SERVICE AGREEMENTS.— 
(1) IN GENERAL.—The Administrator may, 

under agreements entered into with Federal, 
State, or local agencies, use on a reimburs-
able basis or otherwise, the personnel and 
services of those agencies in carrying out 
this Act. 

(2) TRAINING.—Agreements with a State 
under this subsection may provide for train-
ing of State employees. 

(3) MAINTENANCE OF AGREEMENTS.—The Ad-
ministrator shall maintain any agreement 
that is in effect on the day before the date of 
enactment of this Act until the Adminis-
trator evaluates such agreement and deter-
mines whether to maintain or substitute 
such agreement. 

(e) AUDITS.— 
(1) IN GENERAL.—The Administrator shall 

annually conduct a comprehensive review of 
each State program that provides services to 
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the Administrator in carrying out the re-
sponsibilities under this Act, including man-
dated inspections under section 205. 

(2) REQUIREMENTS.—The review shall— 
(A) include a determination of the effec-

tiveness of the State program; and 
(B) identify any changes necessary to en-

sure enforcement of Federal requirements 
under this Act. 

(f) NO FEDERAL PREEMPTION.—Nothing in 
this Act shall be construed to preempt the 
enforcement of State food safety laws and 
standards that are at least as stringent as 
those under this Act. 
SEC. 208. IMPORTS. 

(a) IN GENERAL.—Not later than 2 years 
after the effective date of this Act, the Ad-
ministrator shall establish a system under 
which a foreign government or foreign food 
establishment seeking to import food to the 
United States shall submit a request for cer-
tification to the Administrator. 

(b) CERTIFICATION STANDARD.—A foreign 
government or foreign food establishment 
requesting a certification to import food to 
the United States shall demonstrate, in a 
manner determined appropriate by the Ad-
ministrator, that food produced under the 
supervision of a foreign government or by 
the foreign food establishment has met 
standards for food safety, inspection, label-
ing, and consumer protection that are at 
least equivalent to standards applicable to 
food produced in the United States. 

(c) CERTIFICATION APPROVAL.— 
(1) REQUEST BY FOREIGN GOVERNMENT.— 

Prior to granting the certification request of 
a foreign government, the Administrator 
shall review, audit, and certify the food safe-
ty program of a requesting foreign govern-
ment (including all statutes, regulations, 
and inspection authority) as at least equiva-
lent to the food safety program in the United 
States, as demonstrated by the foreign gov-
ernment. 

(2) REQUEST BY FOREIGN FOOD ESTABLISH-
MENT.—Prior to granting the certification 
request of a foreign food establishment, the 
Administrator shall certify, based on an on-
site inspection, the food safety programs and 
procedures of a requesting foreign firm as at 
least equivalent to the food safety programs 
and procedures of the United States. 

(d) LIMITATION.—A foreign government or 
foreign firm approved by the Administrator 
to import food to the United States under 
this section shall be certified to export only 
the approved food products to the United 
States for a period not to exceed 5 years. 

(e) WITHDRAWAL OF CERTIFICATION.—The 
Administrator may withdraw certification of 
any food from a foreign government or for-
eign firm— 

(1) if such food is linked to an outbreak of 
human illness; 

(2) following an investigation by the Ad-
ministrator that finds that the foreign gov-
ernment programs and procedures or foreign 
food establishment is no longer equivalent to 
the food safety programs and procedures in 
the United States; or 

(3) following a refusal to allow United 
States officials to conduct such audits and 
investigations as may be necessary to fulfill 
the requirements under this section. 

(f) RENEWAL OF CERTIFICATION.—The Ad-
ministrator shall audit foreign governments 
and foreign food establishments at least 
every 5 years to ensure the continued com-
pliance with the standards set forth in this 
section. 

(g) REQUIRED ROUTINE INSPECTION.—The 
Administrator shall routinely inspect food 
and food animals (via a physical examina-
tion) before it enters the United States to 
ensure that it is— 

(1) safe; 

(2) labeled as required for food produced in 
the United States; and 

(3) otherwise meets requirements under the 
food safety law. 

(h) ENFORCEMENT.—The Administrator is 
authorized to— 

(1) deny importation of food from any for-
eign government that does not permit 
United States officials to enter the foreign 
country to conduct such audits and inspec-
tions as may be necessary to fulfill the re-
quirements under this section; 

(2) deny importation of food from any for-
eign government or foreign firm that does 
not consent to an investigation by the Ad-
ministration when food from that foreign 
country or foreign firm is linked to a food- 
borne illness outbreak or is otherwise found 
to be adulterated or mislabeled; and 

(3) promulgate rules and regulations to 
carry out the purposes of this section, in-
cluding setting terms and conditions for the 
destruction of products that fail to meet the 
standards of this Act. 

(i) DETENTION AND SEIZURE.—Any food im-
ported for consumption in the United States 
may be detained, seized, or condemned pur-
suant to section 402. 
SEC. 209. RESOURCE PLAN. 

(a) IN GENERAL.—The Administrator shall 
prepare and update annually a resource plan 
describing the resources required, in the best 
professional judgment of the Administrator, 
to develop and fully implement the national 
food safety program established under this 
Act. 

(b) CONTENTS OF PLAN.—The resource plan 
shall— 

(1) describe quantitatively the personnel, 
financial, and other resources required to 
carry out the inspection of food establish-
ments under section 205 and other require-
ments of the national food safety program; 

(2) allocate inspection resources in a man-
ner reflecting the distribution of risk and op-
portunities to reduce risk across the food 
supply to the extent feasible based on the 
best available information, and subject to 
section 205; and 

(3) describe the personnel, facilities, equip-
ment, and other resources needed to carry 
out inspection and other oversight activities, 
at a total resource level equal to at least 50 
percent of the resources required to carry 
out inspections in food establishments under 
section 205— 

(A) in foreign establishments; 
(B) at the point of importation; and 
(C) at the point of production on farms, 

ranches, and feedlots. 
(c) GRANTS.—The resource plan shall in-

clude recommendations for funding to pro-
vide grants to States and local governments 
to carry out food safety activities in retail 
and food service facilities and the required 
inspections in food establishments. 

(d) SUBMISSION OF PLAN.—The Adminis-
trator shall submit annually to the Com-
mittee on Appropriations of the Senate, the 
Committee on Appropriations of the House 
of Representatives, and other relevant com-
mittees of Congress, the resource plan re-
quired under this section. 
SEC. 210. TRACEBACK. 

(a) IN GENERAL.—The Administrator, in 
order to protect the public health, shall es-
tablish requirements for a national system 
for tracing food and food producing animals 
from point of origin to retail sale, subject to 
subsection (b). 

(b) APPLICABILITY.—Traceability require-
ments shall— 

(1) be established in accordance with regu-
lations and guidelines issued by the Adminis-
trator; and 

(2) apply to food production facilities and 
food establishments. 

(c) RELATIONSHIP TO COUNTRY OF ORIGIN 
LABELING.—Nothing contained in this sec-
tion prevents or interferes with implementa-
tion of the country of origin labeling re-
quirements of subtitle D of the Agricultural 
Marketing Act of 1946 (7 U.S.C. 1638 et seq.). 

TITLE III—RESEARCH AND EDUCATION 
SEC. 301. PUBLIC HEALTH ASSESSMENT SYSTEM. 

(a) IN GENERAL.—The Administrator, act-
ing in coordination with the Director of the 
Centers for Disease Control and Prevention 
and with the Research Education and Eco-
nomics mission area of the Department of 
Agriculture, shall— 

(1) have access to the applicable data sys-
tems of the Centers for Disease Control and 
Prevention and to the databases made avail-
able by a State; 

(2) maintain an active surveillance system 
of food, food products, and epidemiological 
evidence submitted by States to the Centers 
for Disease Control and Prevention based on 
a representative proportion of the population 
of the United States; 

(3) assess the frequency and sources of 
human illness in the United States associ-
ated with the consumption of food; 

(4) maintain a state-of-the-art DNA match-
ing system and epidemiological system dedi-
cated to food-borne illness identification, 
outbreaks, and containment; and 

(5) have access to the surveillance data cre-
ated via monitoring and statistical studies 
conducted as part of its own inspection. 

(b) PUBLIC HEALTH SAMPLING.— 
(1) IN GENERAL.—Not later than 1 year after 

the effective date of this Act, the Adminis-
trator shall establish guidelines for a sam-
pling system under which the Administrator 
shall take and analyze samples of food— 

(A) to assist the Administrator in carrying 
out this Act; and 

(B) to assess the nature, frequency of oc-
currence, and quantities of contaminants in 
food. 

(2) REQUIREMENTS.—The sampling system 
described in paragraph (1) shall provide— 

(A) statistically valid monitoring, includ-
ing market-based studies, on the nature, fre-
quency of occurrence, and quantities of con-
taminants in food available to consumers; 
and 

(B) at the request of the Administrator, 
such other information, including analysis of 
monitoring and verification samples, as the 
Administrator determines may be useful in 
assessing the occurrence of contaminants in 
food. 

(c) ASSESSMENT OF HEALTH HAZARDS.— 
(1) IN GENERAL.—Through the surveillance 

system referred to in subsection (a) and the 
sampling system described in subsection (b), 
the Administrator shall— 

(A) rank food categories based on the haz-
ard to human health presented by the food 
category; 

(B) identify appropriate industry and regu-
latory approaches to minimize hazards in the 
food supply; and 

(C) assess the public health environment 
for emerging diseases, including zoonosis, for 
their risk of appearance in the United States 
food supply. 

(2) COMPONENTS OF ANALYSIS.—The analysis 
under subsection (b)(1) may include— 

(A) a comparison of the safety of commer-
cial processing with the health hazards asso-
ciated with food that is harvested for rec-
reational or subsistence purposes and pre-
pared noncommercially; 

(B) a comparison of the safety of food that 
is domestically processed with the health 
hazards associated with food that is proc-
essed outside the United States; 

(C) a description of contamination origi-
nating from handling practices that occur 
prior to or after the sale of food to con-
sumers; and 

VerDate Mar 15 2010 20:25 Jan 30, 2014 Jkt 081600 PO 00000 Frm 00072 Fmt 0624 Sfmt 0634 E:\2005SENATE\S06AP5.REC S06AP5m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S3309 April 6, 2005 
(D) use of comparative risk assessments. 

SEC. 302. PUBLIC EDUCATION AND ADVISORY 
SYSTEM. 

(a) PUBLIC EDUCATION.— 
(1) IN GENERAL.—The Administrator, in co-

operation with private and public organiza-
tions, including the cooperative extension 
services and building on the efforts of appro-
priate State and local entities, shall estab-
lish a national public education program on 
food safety. 

(2) REQUIREMENTS.—The program shall pro-
vide— 

(A) information to the public regarding 
Federal standards and best practices and 
promotion of public awareness, under-
standing, and acceptance of those standards 
and practices; 

(B) information for health professionals— 
(i) to improve diagnosis and treatment of 

food-related illness; and 
(ii) to advise individuals at special risk for 

food-related illnesses; and 
(C) such other information or advice to 

consumers and other persons as the Adminis-
trator determines will promote the purposes 
of this Act. 

(b) HEALTH ADVISORIES.—The Adminis-
trator, in consultation with other Federal 
departments and agencies as the Adminis-
trator determines necessary, shall work with 
the States and other appropriate entities— 

(1) to develop and distribute regional and 
national advisories concerning food safety; 

(2) to develop standardized formats for 
written and broadcast advisories; 

(3) to incorporate State and local 
advisories into the national public education 
program established under subsection (a); 
and 

(4) to present prompt, specific information 
regarding foods found to pose a threat to the 
public health. 
SEC. 303. RESEARCH. 

(a) IN GENERAL.—The Administrator shall 
conduct research to carry out this Act, in-
cluding studies to— 

(1) improve sanitation and food safety 
practices in the processing of food; 

(2) develop improved techniques to monitor 
and inspect food; 

(3) develop efficient, rapid, and sensitive 
methods to detect contaminants in food; 

(4) determine the sources of contamination 
of contaminated food; 

(5) develop food consumption data; 
(6) identify ways that animal production 

techniques could improve the safety of the 
food supply; 

(7) draw upon research and educational 
programs that exist at the State and local 
level; 

(8) utilize the DNA matching system and 
other processes to identify and control 
pathogens; 

(9) address common and emerging zoonotic 
diseases; 

(10) develop methods to reduce or destroy 
harmful pathogens before, during, and after 
processing; 

(11) analyze the incidence of antibiotic 
resistence as it pertains to the food supply 
and develop new methods to reduce the 
transfer of antibiotic resistance to humans; 
and 

(12) conduct other research that supports 
the purposes of this Act. 

(b) CONTRACT AUTHORITY.—The Adminis-
trator may enter into contracts and agree-
ments with any State, university, Federal 
Government agency, or person to carry out 
this section. 

TITLE IV—ENFORCEMENT 
SEC. 401. PROHIBITED ACTS. 

It is prohibited— 
(1) to manufacture, introduce, deliver for 

introduction, or receive into interstate com-

merce any food that is adulterated, mis-
branded, or otherwise unsafe; 

(2) to adulterate or misbrand any food in 
interstate commerce; 

(3) for a food establishment or foreign food 
establishment to fail to register under sec-
tion 202, or to operate without a valid reg-
istration; 

(4) to refuse to permit access to a food es-
tablishment for the inspection and copying 
of a record as required under section 205(h); 

(5) to fail to establish or maintain any 
record or to make any report as required 
under section 205(h); 

(6) to refuse to permit entry to or inspec-
tion of a food establishment as required 
under section 205; 

(7) to fail to provide to the Administrator 
the results of a testing or sampling of a food, 
equipment, or material in contact with con-
taminated food under section 205(i); 

(8) to fail to comply with a provision, regu-
lation, or order of the Administrator under 
section 202, 203, 204, or 208; 

(9) to slaughter an animal that is capable 
for use in whole or in part as human food at 
a food establishment processing any such 
food for commerce, except in compliance 
with the food safety law; 

(10) to transfer food in violation of an ad-
ministrative detention order under section 
402 or to remove or alter a required mark or 
label identifying the food as detained; 

(11) to fail to comply with a recall or other 
order under section 403; or 

(12) to otherwise violate the food safety 
law. 
SEC. 402. FOOD DETENTION, SEIZURE, AND CON-

DEMNATION. 
(a) ADMINISTRATIVE DETENTION OF FOOD.— 
(1) EXPANDED AUTHORITY.—The Adminis-

trator shall have authority under section 304 
of the Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 334) to administratively detain and 
seize any food that the Administrator has 
reason to believe is unsafe, is adulterated or 
misbranded, or otherwise fails to meet the 
requirements of the food safety law. 

(2) DETENTION AUTHORITY.—If, during an in-
spection conducted in accordance with sec-
tion 205 or 208, an officer, employee, or agent 
of the Administration making the inspection 
has reason to believe that a domestic food, 
imported food, or food offered for import is 
unsafe, is adulterated or misbranded, or oth-
erwise fails to meet the requirements of this 
Act, the officer or employee may order the 
food detained. 

(3) PERIOD OF DETENTION.— 
(A) IN GENERAL.—A food may be detained 

for a reasonable period, not to exceed 20 
days, unless a longer period, not to exceed 30 
days, is necessary for the Administrator to 
institute a seizure action. 

(B) PERISHABLE FOOD.—The Administrator 
shall provide by regulation for procedures to 
institute a seizure action on an expedited 
basis with respect to perishable food. 

(4) SECURITY OF DETAINED FOOD.— 
(A) IN GENERAL.—A detention order— 
(i) may require that the food be labeled or 

marked as detained; and 
(ii) shall require that the food be removed 

to a secure facility, if appropriate. 
(B) FOOD SUBJECT TO AN ORDER.—A food 

subject to a detention order shall not be 
transferred by any person from the place at 
which the food is removed, until released by 
the Administrator or until the expiration of 
the detention period applicable under the 
order, whichever occurs first. 

(C) DELIVERY OF FOOD.—This subsection 
does not authorize the delivery of a food in 
accordance with execution of a bond while 
the article is subject to the order. 

(b) APPEAL OF DETENTION ORDER.— 
(1) IN GENERAL.—A person who would be en-

titled to be a claimant for a food subject to 

a detention order if the food were seized 
under section 304 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 334), may appeal 
the order to the Administrator. 

(2) ACTION BY THE ADMINISTRATOR.—Not 
later than 5 days after an appeal is filed 
under paragraph (1), the Administrator, after 
providing an opportunity for an informal 
hearing, shall confirm, modify, or terminate 
the order involved. 

(3) FINAL AGENCY ACTION.—Confirmation, 
modification, or termination by the Admin-
istrator under paragraph (2) shall be consid-
ered a final agency action for purposes of 
section 702 of title 5, United States Code. 

(4) TERMINATION.—The order shall be con-
sidered to be terminated if, after 5 days, the 
Administrator has failed— 

(A) to provide an opportunity for an infor-
mal hearing; or 

(B) to confirm, modify, or terminate the 
order. 

(5) EFFECT OF INSTITUTING COURT ACTION.— 
If the Administrator initiates an action 
under section 302 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 332) or section 
304(a) of that Act (21 U.S.C. 334(a)), the proc-
ess for the appeal of the detention order 
shall terminate. 

(c) CONDEMNATION OF FOOD.— 
(1) IN GENERAL.—After confirming a deten-

tion order, the Administrator may order the 
food condemned. 

(2) DESTRUCTION OF FOOD.—Any food con-
demned shall be destroyed under the super-
vision of the Administrator. 

(3) RELEASE OF FOOD.—If the Administrator 
determines that, through reprocessing, re-
labeling, or other action, a detained food can 
be brought into compliance with this Act, 
the food may be released following a deter-
mination by the Administrator that the re-
labeling or other action as specified by the 
Administrator has been performed. 

(d) TEMPORARY HOLDS AT PORTS OF 
ENTRY.— 

(1) IN GENERAL.—If an officer or qualified 
employee of the Administration has reason 
to believe that a food is unsafe, is adulter-
ated or misbranded, or otherwise fails to 
meet the requirements of this Act, and the 
officer or qualified employee is unable to in-
spect, examine, or investigate the food when 
the food is offered for import at a port of 
entry into the United States, the officer or 
qualified employee shall request the Sec-
retary of Homeland Security to hold the food 
at the port of entry for a reasonable period 
of time, not to exceed 24 hours, to enable the 
Administrator to inspect or investigate the 
food as appropriate. 

(2) REMOVAL TO SECURE FACILITY.—The Ad-
ministrator shall work in coordination with 
the Secretary of Homeland Security to re-
move a food held in accordance with para-
graph (1) to a secure facility as appropriate. 

(3) PROHIBITION ON TRANSFER.—During the 
period in which the food is held, the food 
shall not be transferred by any person from 
the port of entry into the United States, or 
from the secure facility to which the food 
has been removed. 

(4) DELIVERY IN ACCORDANCE WITH A BOND.— 
The delivery of the food in accordance with 
the execution of a bond while the food is held 
is not authorized. 

(5) PROHIBITION ON REEXPORT.—A food 
found unfit for human or animal consump-
tion shall be prohibited from reexport with-
out further processing to remove the con-
tamination and reinspection by the Adminis-
tration. 
SEC. 403. NOTIFICATION AND RECALL. 

(a) NOTICE TO ADMINISTRATOR OF VIOLA-
TION.— 

(1) IN GENERAL.—A person that has reason 
to believe that any food introduced into or in 
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interstate commerce, or held for sale (wheth-
er or not the first sale) after shipment in 
interstate commerce, may be in violation of 
the food safety law shall immediately notify 
the Administrator of the identity and loca-
tion of the food. 

(2) MANNER OF NOTIFICATION.—Notification 
under paragraph (1) shall be made in such 
manner and by such means as the Adminis-
trator may require by regulation. 

(b) RECALL AND CONSUMER NOTIFICATION.— 
(1) VOLUNTARY ACTIONS.—If the Adminis-

trator determines that food is in violation of 
the food safety law when introduced into or 
while in interstate commerce or while held 
for sale (whether or not the first sale) after 
shipment in interstate commerce and that 
there is a reasonable probability that the 
food, if consumed, would present a threat to 
public health, as determined by the Adminis-
trator, the Administrator shall give the ap-
propriate persons (including the manufactur-
ers, importers, distributors, or retailers of 
the food) an opportunity to— 

(A) cease distribution of the food; 
(B) notify all persons— 
(i) processing, distributing, or otherwise 

handling the food to immediately cease such 
activities with respect to the food; or 

(ii) to which the food has been distributed, 
transported, or sold, to immediately cease 
distribution of the food; 

(C) recall the food; 
(D) in conjunction with the Administrator, 

provide notice of the finding of the Adminis-
trator— 

(i) to consumers to whom the food was, or 
may have been, distributed; and 

(ii) to State and local public health offi-
cials; or 

(E) take any combination of the measures 
described in this paragraph, as determined 
by the Administrator to be appropriate in 
the circumstances. 

(2) MANDATORY ACTIONS.—If a person re-
ferred to in paragraph (1) refuses to or does 
not adequately carry out the actions de-
scribed in that paragraph within the time pe-
riod and in the manner prescribed by the Ad-
ministrator, the Administrator shall— 

(A) have authority to control and possess 
the food, including ordering the shipment of 
the food from the food establishment to the 
Administrator— 

(i) at the expense of the food establish-
ment; or 

(ii) in an emergency (as determined by the 
Administrator), at the expense of the Admin-
istration; and 

(B) by order, require, as the Administrator 
determines to be necessary, the person to 
immediately— 

(i) cease distribution of the food; and 
(ii) notify all persons— 
(I) processing, distributing, or otherwise 

handling the food to immediately cease such 
activities with respect to the food; or 

(II) if the food has been distributed, trans-
ported, or sold, to immediately cease dis-
tribution of the food. 

(3) NOTIFICATION TO CONSUMERS BY ADMINIS-
TRATOR.—The Administrator shall, as the 
Administrator determines to be necessary, 
provide notice of the finding of the Adminis-
trator under paragraph (1)— 

(A) to consumers to whom the food was, or 
may have been, distributed; and 

(B) to State and local public health offi-
cials. 

(4) NONDISTRIBUTION BY NOTIFIED PER-
SONS.—A person that processes, distributes, 
or otherwise handles the food, or to which 
the food has been distributed, transported, or 
sold, and that is notified under paragraph 
(1)(B) or (2)(B) shall immediately cease dis-
tribution of the food. 

(5) AVAILABILITY OF RECORDS TO ADMINIS-
TRATOR.—Each person referred to in para-

graph (1) that processed, distributed, or oth-
erwise handled food shall make available to 
the Administrator information necessary to 
carry out this subsection, as determined by 
the Administrator, regarding— 

(A) persons that processed, distributed, or 
otherwise handled the food; and 

(B) persons to which the food has been 
transported, sold, distributed, or otherwise 
handled. 

(c) INFORMAL HEARINGS ON ORDERS.— 
(1) IN GENERAL.—The Administrator shall 

provide any person subject to an order under 
subsection (b) with an opportunity for an in-
formal hearing, to be held as soon as prac-
ticable but not later than 2 business days 
after the issuance of the order. 

(2) SCOPE OF THE HEARING.—In a hearing 
under paragraph (1), the Administrator shall 
consider the actions required by the order 
and any reasons why the food that is the sub-
ject of the order should not be recalled. 

(d) POST-HEARING RECALL ORDERS.— 
(1) AMENDMENT OF ORDER.—If, after pro-

viding an opportunity for an informal hear-
ing under subsection (c), the Administrator 
determines that there is a reasonable prob-
ability that the food that is the subject of an 
order under subsection (b), if consumed, 
would present a threat to the public health, 
the Administrator, as the Administrator de-
termines to be necessary, may— 

(A) amend the order to require recall of the 
food or other appropriate action; 

(B) specify a timetable in which the recall 
shall occur; 

(C) require periodic reports to the Admin-
istrator describing the progress of the recall; 
and 

(D) provide notice of the recall to con-
sumers to whom the food was, or may have 
been, distributed. 

(2) VACATION OF ORDERS.—If, after pro-
viding an opportunity for an informal hear-
ing under subsection (c), the Administrator 
determines that adequate grounds do not 
exist to continue the actions required by the 
order, the Administrator shall vacate the 
order. 

(e) REMEDIES NOT EXCLUSIVE.—The rem-
edies provided in this section shall be in ad-
dition to, and not exclusive of, other rem-
edies that may be available. 
SEC. 404. INJUNCTION PROCEEDINGS. 

(a) JURISDICTION.—The district courts of 
the United States, and the United States 
courts of the territories and possessions of 
the United States, shall have jurisdiction, 
for cause shown, to restrain a violation of 
section 202, 203, 204, 207, or 401 (or a regula-
tion promulgated under that section). 

(b) TRIAL.—In a case in which violation of 
an injunction or restraining order issued 
under this section also constitutes a viola-
tion of the food safety law, trial shall be by 
the court or, upon demand of the accused, by 
a jury. 
SEC. 405. CIVIL AND CRIMINAL PENALTIES. 

(a) CIVIL SANCTIONS.— 
(1) CIVIL PENALTY.— 
(A) IN GENERAL.—Any person that commits 

an act that violates the food safety law (in-
cluding a regulation promulgated or order 
issued under a Federal food safety law) may 
be assessed a civil penalty by the Adminis-
trator of not more than $10,000 for each such 
act. 

(B) SEPARATE OFFENSE.—Each act de-
scribed in subparagraph (A) and each day 
during which that act continues shall be con-
sidered a separate offense. 

(2) OTHER REQUIREMENTS.— 
(A) WRITTEN ORDER.—The civil penalty de-

scribed in paragraph (1) shall be assessed by 
the Administrator by a written order, which 
shall specify the amount of the penalty and 
the basis for the penalty under subparagraph 
(B) considered by the Administrator. 

(B) AMOUNT OF PENALTY.—Subject to para-
graph (1)(A), the amount of the civil penalty 
shall be determined by the Administrator, 
after considering— 

(i) the gravity of the violation; 
(ii) the degree of culpability of the person; 
(iii) the size and type of the business of the 

person; and 
(iv) any history of prior offenses by the 

person under the food safety law. 
(C) REVIEW OF ORDER.—The order may be 

reviewed only in accordance with subsection 
(c). 

(b) CRIMINAL SANCTIONS.— 
(1) IN GENERAL.—Except as provided in 

paragraphs (2) and (3), a person that know-
ingly produces or introduces into commerce 
food that is unsafe or otherwise adulterated 
or misbranded shall be imprisoned for not 
more than 1 year or fined not more than 
$10,000, or both. 

(2) SEVERE VIOLATIONS.—A person that 
commits a violation described in paragraph 
(1) after a conviction of that person under 
this section has become final, or commits 
such a violation with the intent to defraud 
or mislead, shall be imprisoned for not more 
than 3 years or fined not more than $100,000, 
or both. 

(3) EXCEPTION.—No person shall be subject 
to the penalties of this subsection— 

(A) for having received, proffered, or deliv-
ered in interstate commerce any food, if the 
receipt, proffer, or delivery was made in good 
faith, unless that person refuses to furnish 
(on request of an officer or employee des-
ignated by the Administrator)— 

(i) the name, address and contact informa-
tion of the person from whom that person 
purchased or received the food; 

(ii) copies of all documents relating to the 
person from whom that person purchased or 
received the food; and 

(iii) copies of all documents pertaining to 
the delivery of the food to that person; or 

(B) if that person establishes a guaranty 
signed by, and containing the name and ad-
dress of, the person from whom that person 
received in good faith the food, stating that 
the food is not adulterated or misbranded 
within the meaning of this Act. 

(c) JUDICIAL REVIEW.— 
(1) IN GENERAL.—An order assessing a civil 

penalty under subsection (a) shall be a final 
order unless the person— 

(A) not later than 30 days after the effec-
tive date of the order, files a petition for ju-
dicial review of the order in the United 
States court of appeals for the circuit in 
which that person resides or has its principal 
place of business or the United States Court 
of Appeals for the District of Columbia; and 

(B) simultaneously serves a copy of the pe-
tition by certified mail to the Adminis-
trator. 

(2) FILING OF RECORD.—Not later than 45 
days after the service of a copy of the peti-
tion under paragraph (1)(B), the Adminis-
trator shall file in the court a certified copy 
of the administrative record upon which the 
order was issued. 

(3) STANDARD OF REVIEW.—The findings of 
the Administrator relating to the order shall 
be set aside only if found to be unsupported 
by substantial evidence on the record as a 
whole. 

(d) COLLECTION ACTIONS FOR FAILURE TO 
PAY.— 

(1) IN GENERAL.—If any person fails to pay 
a civil penalty assessed under subsection (a) 
after the order assessing the penalty has be-
come a final order, or after the court of ap-
peals described in subsection (b) has entered 
final judgment in favor of the Administrator, 
the Administrator shall refer the matter to 
the Attorney General, who shall institute in 
a United States district court of competent 
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jurisdiction a civil action to recover the 
amount assessed. 

(2) LIMITATION ON REVIEW.—In a civil action 
under paragraph (1), the validity and appro-
priateness of the order of the Administrator 
assessing the civil penalty shall not be sub-
ject to judicial review. 

(e) PENALTIES PAID INTO ACCOUNT.—The 
Administrator— 

(1) shall deposit penalties collected under 
this section in an account in the Treasury; 
and 

(2) may use the funds in the account, with-
out further appropriation or fiscal year limi-
tation— 

(A) to carry out enforcement activities 
under food safety law; or 

(B) to provide assistance to States to in-
spect retail commercial food establishments 
or other food or firms under the jurisdiction 
of State food safety programs. 

(f) DISCRETION OF THE ADMINISTRATOR TO 
PROSECUTE.—Nothing in this Act requires 
the Administrator to report for prosecution, 
or for the commencement of an action, the 
violation of the food safety law in a case in 
which the Administrator finds that the pub-
lic interest will be adequately served by the 
assessment of a civil penalty under this sec-
tion. 

(g) REMEDIES NOT EXCLUSIVE.—The rem-
edies provided in this section may be in addi-
tion to, and not exclusive of, other remedies 
that may be available. 
SEC. 406. PRESUMPTION. 

In any action to enforce the requirements 
of the food safety law, the connection with 
interstate commerce required for jurisdic-
tion shall be presumed to exist. 
SEC. 407. WHISTLEBLOWER PROTECTION. 

(a) IN GENERAL.—No Federal employee, em-
ployee of a Federal contractor or subcon-
tractor, or any individual employed by a 
company (referred to in this section as a 
‘‘covered individual’’), may be discharged, 
demoted, suspended, threatened, harassed, or 
in any other manner discriminated against, 
because of any lawful act done by the cov-
ered individual to— 

(1) provide information, cause information 
to be provided, or otherwise assist in an in-
vestigation regarding any conduct that the 
covered individual reasonably believes con-
stitutes a violation of any law, rule, or regu-
lation, or that the covered individual reason-
ably believes constitutes a threat to the pub-
lic health, when the information or assist-
ance is provided to, or the investigation is 
conducted by— 

(A) a Federal regulatory or law enforce-
ment agency; 

(B) a Member or committee of Congress; or 
(C) a person with supervisory authority 

over the covered individual (or such other in-
dividual who has the authority to inves-
tigate, discover, or terminate misconduct); 

(2) file, cause to be filed, testify, partici-
pate in, or otherwise assist in a proceeding 
or action filed or about to be filed relating to 
a violation of any law, rule, or regulation; or 

(3) refused to violate or assist in the viola-
tion of any law, rule, or regulation. 

(b) ENFORCEMENT ACTION.— 
(1) IN GENERAL.—A covered individual who 

alleges discharge or other discrimination by 
any person in violation of subsection (a) may 
seek relief under subsection (c) by filing a 
complaint with the Secretary of Labor. If 
the Secretary of Labor has not issued a final 
decision within 180 days after the date on 
which the complaint is filed and there is no 
showing that such delay is due to the bad 
faith of the claimant, the claimant may 
bring an action at law or equity for de novo 
review in the appropriate district court of 
the United States, which shall have jurisdic-
tion over such an action without regard to 
the amount in controversy. 

(2) PROCEDURE.— 
(A) IN GENERAL.—An action under para-

graph (1) shall be governed under the rules 
and procedures set forth in section 42121(b) of 
title 49, United States Code. 

(B) EXCEPTION.—Notification under section 
42121(b)(1) of title 49, United States Code, 
shall be made to the person named in the 
complaint and to the person’s employer. 

(C) BURDENS OF PROOF.—An action brought 
under paragraph (1) shall be governed by the 
legal burdens of proof set for in section 
42121(b) of title 49, United States Code. 

(D) STATUTE OF LIMITATIONS.—An action 
under paragraph (1) shall be commenced not 
later than 90 days after the date on which 
the violation occurs. 

(c) REMEDIES.— 
(1) IN GENERAL.—A covered individual pre-

vailing in any action under subsection (b)(1) 
shall be entitled to all relief necessary to 
make the covered individual whole. 

(2) COMPENSATORY DAMAGES.—Relief for 
any action described in paragraph (1) shall 
include— 

(A) reinstatement with the same seniority 
status that the covered individual would 
have had, but for the discrimination; 

(B) the amount of any back pay, with in-
terest; and 

(C) compensation for any special damages 
sustained as a result of the discrimination, 
including litigation costs, expert witness 
fees, and reasonable attorney’s fees. 

(d) RIGHTS RETAINED BY THE COVERED INDI-
VIDUAL.—Nothing in this section shall be 
construed to diminish the rights, privileges, 
or remedies of any covered individual under 
any Federal or State law, or under any col-
lective bargaining agreement. 
SEC. 408. ADMINISTRATION AND ENFORCEMENT. 

(a) IN GENERAL.—For the efficient adminis-
tration and enforcement of the food safety 
law, the provisions (including provisions re-
lating to penalties) of sections 6, 8, 9, and 10 
of the Federal Trade Commission Act (15 
U.S.C. 46, 48, 49, and 50) (except subsections 
(c) through (h) of section 6 of that Act), re-
lating to the jurisdiction, powers, and duties 
of the Federal Trade Commission and the At-
torney General to administer and enforce 
that Act, and to the rights and duties of per-
sons with respect to whom the powers are ex-
ercised, shall apply to the jurisdiction, pow-
ers, and duties of the Administrator and the 
Attorney General in administering and en-
forcing the provisions of the food safety law 
and to the rights and duties of persons with 
respect to whom the powers are exercised, 
respectively. 

(b) INQUIRIES AND ACTIONS.— 
(1) IN GENERAL.—The Administrator, in 

person or by such agents as the Adminis-
trator may designate, may prosecute any in-
quiry necessary to carry out the duties of 
the Administrator under the food safety law 
in any part of the United States. 

(2) POWERS.—The powers conferred by sec-
tions 9 and 10 of the Federal Trade Commis-
sion Act (15 U.S.C. 49 and 50) on the United 
States district courts may be exercised for 
the purposes of this chapter by any United 
States district court of competent jurisdic-
tion. 
SEC. 409. CITIZEN CIVIL ACTIONS. 

(a) CIVIL ACTIONS.—A person may com-
mence a civil action against— 

(1) a person that violates a regulation (in-
cluding a regulation establishing a perform-
ance standard), order, or other action of the 
Administrator to ensure the safety of food; 
or 

(2) the Administrator (in his or her capac-
ity as the Administrator), if the Adminis-
trator fails to perform an act or duty to en-
sure the safety of food that is not discre-
tionary under the food safety law. 

(b) COURT.— 
(1) IN GENERAL.—The action shall be com-

menced in the United States district court 
for the district in which the defendant re-
sides, is found, or has an agent. 

(2) JURISDICTION.—The court shall have ju-
risdiction, without regard to the amount in 
controversy, or the citizenship of the parties, 
to enforce a regulation (including a regula-
tion establishing a performance standard), 
order, or other action of the Administrator, 
or to order the Administrator to perform the 
act or duty. 

(3) DAMAGES.—The court may— 
(A) award damages, in the amount of dam-

ages actually sustained; and 
(B) if the court determines it to be in the 

interest of justice, award the plaintiff the 
costs of suit, including reasonable attorney’s 
fees, reasonable expert witness fees, and pen-
alties. 

(c) REMEDIES NOT EXCLUSIVE.—The rem-
edies provided for in this section shall be in 
addition to, and not exclusive of, other rem-
edies that may be available. 

TITLE V—IMPLEMENTATION 
SEC. 501. DEFINITION. 

For purposes of this title, the term ‘‘tran-
sition period’’ means the 12-month period be-
ginning on the effective date of this Act. 
SEC. 502. REORGANIZATION PLAN. 

(a) SUBMISSION OF PLAN.—Not later than 
180 days after the effective date of this Act, 
the President shall transmit to the appro-
priate congressional committees a reorga-
nization plan regarding the following: 

(1) The transfer of agencies, personnel, as-
sets, and obligations to the Administration 
pursuant to this Act. 

(2) Any consolidation, reorganization, or 
streamlining of agencies transferred to the 
Administration pursuant to this Act. 

(b) PLAN ELEMENTS.—The plan transmitted 
under subsection (a) shall contain, con-
sistent with this Act, such elements as the 
President determines appropriate, including 
the following: 

(1) Identification of any functions of agen-
cies designated to be transferred to the Ad-
ministration pursuant to this Act that will 
not be transferred to the Administration 
under the plan. 

(2) Specification of the steps to be taken by 
the Administrator to organize the Adminis-
tration, including the delegation or assign-
ment of functions transferred to the Admin-
istration among the officers of the Adminis-
tration in order to permit the Administra-
tion to carry out the functions transferred 
under the plan. 

(3) Specification of the funds available to 
each agency that will be transferred to the 
Administration as a result of transfers under 
the plan. 

(4) Specification of the proposed alloca-
tions within the Administration of unex-
pended funds transferred in connection with 
transfers under the plan. 

(5) Specification of any proposed disposi-
tion of property, facilities, contracts, 
records, and other assets and obligations of 
agencies transferred under the plan. 

(6) Specification of the proposed alloca-
tions within the Administration of the func-
tions of the agencies and subdivisions that 
are not related directly to ensuring the safe-
ty of food. 

(c) MODIFICATION OF PLAN.—The President 
may, on the basis of consultations with the 
appropriate congressional committees, mod-
ify, or revise any part of the plan until that 
part of the plan becomes effective in accord-
ance with subsection (d). 

(d) EFFECTIVE DATE.— 
(1) IN GENERAL.—The reorganization plan 

described in this section, including any 
modifications or revisions of the plan under 
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subsection (c), shall become effective for an 
agency on the earlier of— 

(A) the date specified in the plan (or the 
plan as modified pursuant to subsection (c)), 
except that such date may not be earlier 
than 90 days after the date the President has 
transmitted the reorganization plan to the 
appropriate congressional committees pursu-
ant to subsection (a); or 

(B) the end of the transition period. 
(2) STATUTORY CONSTRUCTION.—Nothing in 

this subsection may be construed to require 
the transfer of functions, personnel, records, 
balances of appropriations, or other assets of 
an agency on a single date. 

(3) SUPERCEDES EXISTING LAW.—Paragraph 
(1) shall apply notwithstanding section 905(b) 
of title 5, United States Code. 
SEC. 503. TRANSITIONAL AUTHORITIES. 

(a) PROVISION OF ASSISTANCE BY OFFI-
CIALS.—Until the transfer of an agency to 
the Administration, any official having au-
thority over or function relating to the agen-
cy immediately before the effective date of 
this Act shall provide the Administrator 
such assistance, including the use of per-
sonnel and assets, as the Administrator may 
request in preparing for the transfer and in-
tegration of the agency to the Administra-
tion. 

(b) SERVICES AND PERSONNEL.—During the 
transition period, upon the request of the 
Administrator, the head of any executive 
agency may, on a reimbursable basis, provide 
services or detail personnel to assist with 
the transition. 

(c) ACTING OFFICIALS.— 
(1) IN GENERAL.—During the transition pe-

riod, pending the advice and consent of the 
Senate to the appointment of an officer re-
quired by this Act to be appointed by and 
with such advice and consent, the President 
may designate any officer whose appoint-
ment was required to be made by and with 
such advice and consent and who was such an 
officer immediately before the effective date 
of this Act (and who continues to be in of-
fice) or immediately before such designation, 
to act in such office until the same is filled 
as provided in this Act. 

(2) COMPENSATION.—While acting pursuant 
to paragraph (1), such officers shall receive 
compensation at the higher of— 

(A) the rates provided by this Act for the 
respective offices in which they act; or 

(B) the rates provided for the offices held 
at the time of designation. 

(3) LIMITATION.—Nothing in this Act shall 
be construed to require the advice and con-
sent of the Senate to the appointment by the 
President to a position in the Administra-
tion of any officer whose agency is trans-
ferred to the Administration pursuant to 
this Act and whose duties following such 
transfer are germane to those performed be-
fore such transfer. 

(d) TRANSFER OF PERSONNEL, ASSETS, OBLI-
GATIONS, AND FUNCTION.— 

(1) IN GENERAL.—Consistent with section 
1531 of title 31, United States Code, the per-
sonnel, assets, liabilities, contracts, prop-
erty, records, and unexpended balances of ap-
propriations, authorizations, allocations, 
and other funds that relate to the functions 
transferred under subsection (a) from a Fed-
eral agency shall be transferred to the Ad-
ministration. 

(2) UNEXPENDED FUNDS.—Unexpended funds 
transferred under this subsection shall be 
used by the Administration only for the pur-
poses for which the funds were originally au-
thorized and appropriated. 
SEC. 504. SAVINGS PROVISIONS. 

(a) COMPLETED ADMINISTRATIVE ACTIONS.— 
The enactment of this Act or the transfer of 
functions under this Act shall not affect any 
order, determination, rule, regulation, per-

mit, personnel action, agreement, grant, 
contract, certificate, license, registration, 
privilege, or other administrative action 
issued, made, granted, or otherwise in effect 
or final with respect to that agency on the 
day before the transfer date with respect to 
the transferred functions 

(b) PENDING PROCEEDINGS.—Subject to the 
authority of the Administrator under this 
Act— 

(1) pending proceedings in an agency, in-
cluding notices of proposed rulemaking, and 
applications for licenses, permits, certifi-
cates, grants, and financial assistance, shall 
continue notwithstanding the enactment of 
this Act or the transfer of the agency to the 
Administration, unless discontinued or 
modified under the same terms and condi-
tions and to the same extent that such dis-
continuance could have occurred if such en-
actment or transfer had not occurred; and 

(2) orders issued in such proceedings, and 
appeals therefrom, and payments made pur-
suant to such orders, shall issue in the same 
manner on the same terms as if this Act had 
not been enacted or the agency had not been 
transferred, and any such order shall con-
tinue in effect until amended, modified, 
superceded, terminated, set aside, or revoked 
by an officer of the United States or a court 
of competent jurisdiction, or by operation of 
law. 

(c) PENDING CIVIL ACTIONS.—Subject to the 
authority of the Administrator under this 
Act, any civil action commenced with regard 
to that agency pending before that agency 
on the day before the transfer date with re-
spect to the transferred functions shall con-
tinue notwithstanding the enactment of this 
Act or the transfer of an agency to the Ad-
ministration. 

(d) REFERENCES.— 
(1) IN GENERAL.—After the transfer of func-

tions from a Federal agency under this Act, 
any reference in any other Federal law, Ex-
ecutive order, rule, regulation, directive, 
document, or other material to that Federal 
agency or the head of that agency in connec-
tion with the administration or enforcement 
of the food safety laws shall be deemed to be 
a reference to the Administration or the Ad-
ministrator, respectively. 

(2) STATUTORY REPORTING REQUIREMENTS.— 
Statutory reporting requirements that ap-
plied in relation to such an agency imme-
diately before the effective date of this Act 
shall continue to apply following such trans-
fer if they refer to the agency by name. 
SEC. 505. CONFORMING AMENDMENTS. 

(a) EXECUTIVE SCHEDULE.—Section 5313 of 
title 5, United States Code, is amended by in-
serting at the end the following new item: 
‘‘Administrator of Food Safety.’’. 

(b) REPEAL OF CERTAIN PROVISIONS.—Sec-
tion 18 of the Poultry Products Inspection 
Act (21 U.S.C. 467), section 401 of the Federal 
Meat Inspection Act (21 U.S.C. 671), and sec-
tion 18 of the Egg Products Inspection Act 
(21 U.S.C. 1047) are repealed. 
SEC. 506. ADDITIONAL TECHNICAL AND CON-

FORMING AMENDMENTS. 
Not later than 60 days after the submission 

of the reorganization plan under section 502, 
the President shall prepare and submit pro-
posed legislation to Congress containing nec-
essary and appropriate technical and con-
forming amendments to the Acts listed in 
section 3(15) of this Act to reflect the 
changes made by this Act. 
SEC. 507. REGULATIONS. 

The Administrator may promulgate such 
regulations as the Administrator determines 
are necessary or appropriate to perform the 
duties of the Administrator. 
SEC. 508. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated 
such sums as are necessary to carry out this 
Act. 

SEC. 509. LIMITATION ON AUTHORIZATION OF AP-
PROPRIATIONS. 

For the fiscal year that includes the effec-
tive date of this Act, the amount authorized 
to be appropriated to carry out this Act shall 
not exceed— 

(1) the amount appropriated for that fiscal 
year for the Federal agencies identified in 
section 102(b) for the purpose of admin-
istering or enforcing the food safety law; or 

(2) the amount appropriated for those 
agencies for that purpose for the preceding 
fiscal year, if, as of the effective date of this 
Act, appropriations for those agencies for 
the fiscal year that includes the effective 
date have not yet been made. 
SEC. 510. EFFECTIVE DATE. 

This Act takes effect on the date of enact-
ment of this Act. 

By Mr. LEAHY (for himself and 
Ms. SNOWE): 

S. 730. A bill to amend the Clean Air 
Act to establish requirements con-
cerning the operation of fossil fuel- 
fired electric utility steam generating 
units, commercial and industrial boiler 
units, solid waste incineration units, 
medical waste incinerators, hazardous 
waste combustors, chlor-alkali plants, 
and Portland cement plants to reduce 
emissions of mercury to the environ-
ment, and for other purposes; to the 
Committee on Environment and Public 
Works. 

Mr. LEAHY. Mr. President, today I 
again will discuss mercury pollution 
and the serious and immediate health 
risks it poses to the health of citizens 
across our Nation. 

This is not a new issue. We have 
known about mercury pollution for 
decades, and it remains one of, if not 
the last, major toxic pollutant without 
a comprehensive plan to control its re-
lease. We know where the sources mer-
cury pollution are, we know where the 
pollution deposits, and we definitely 
know what harm it causes to people 
and to wildlife. 

We need to confront mercury pollu-
tion because it is a threat to pregnant 
women and children. The Environ-
mental Protection Agency’s own sci-
entists estimate that one of every six 
women of child-bearing age has ele-
vated levels of mercury in her body 
above safe thresholds. 

Mercury can cause neurological harm 
to children exposed to increased mer-
cury levels while in the womb and dur-
ing the first few years of their lives, 
which can lead to increased risk for 
learning disabilities, developmental 
delays, and other serious problems. 

Just last year EPA scientists nearly 
doubled the previous estimate of the 
number of children at increased risk 
from exposure to elevated mercury lev-
els in their mothers’ wombs from 
300,000 to over 600,000. This finding 
should alarm all of us and spur this Ad-
ministration to promptly develop 
strong controls on mercury pollution 
from power plants that meet the re-
quirements of the Clean Air Act and 
that fully protect women and children. 

Yet unfortunately, this Administra-
tion has not done that. The Adminis-
tration’s new mercury rule and the so- 
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called ‘‘Clear Skies’’ proposal turn 
back progress, ignore available clean 
air technology, and will leave more 
toxic mercury in our air, water, and 
fish and for a longer time than is nec-
essary. 

Because of this, on behalf of Senator 
SNOWE and myself, I am reintroducing 
legislation today that will confront 
this problem directly and that will re-
duce mercury pollution from all 
sources. 

Our bill will reduce mercury emis-
sions from coal-fired power plants by 90 
percent by 2010. The cap-and-trade ap-
proach the Administration is pushing 
for in both the mercury rule and the 
President’s Clear Skies proposal would 
only reduce emissions by less than 50 
percent in the near future and possibly 
70 percent over the next 15 years. 

I introduce this legislation on the 
heels of two recent reports about the 
proposed EPA mercury rule, one from 
the Government Accountability Office 
and one from the EPA Inspector Gen-
eral. Both the IG and GAO reports se-
verely criticize this Administration’s 
mercury rulemaking process, saying it 
violated EPA policy, OMB guidance, 
Presidential Executive Orders and, in 
some instances, important provisions 
of the Clean Air Act. 

I find this extremely troublesome. 
These are serious problems that great-
ly undermine the credibility of this Ad-
ministration and that led them to cre-
ate policies that fail to adequately pro-
tect the children in my state of 
Vermont and those all across the coun-
try. Rather than develop unbiased 
science-based limits on mercury pollu-
tion, they instead developed limits to 
fit predetermined numbers found in the 
President’s industry friendly Clear 
Skies proposal. 

The GAO found critical flaws with 
the economic analysis that basically 
prevent anyone from actually verifying 
the supposed benefits of the cap-and- 
trade approach proposed in both EPA’s 
rule and in the Clear Skies plan. In 
simple terms you could call it another 
example of the smoke and mirrors this 
Administration has used to support its 
flawed dirty air pollution policies. 

Not only were the supposed benefits 
of the cap-and-trade proposal virtually 
undocumented, they did not even both-
er to analyze whatsoever the health 
benefits to women and children from 
controlling toxic mercury. If pro-
tecting the health of women and chil-
dren is truly important to this Admin-
istration, then why would they skip 
such an important analysis? 

Not surprisingly, the EPA Inspector 
General confirmed what the GAO 
found. That EPA staff were directed to 
ignore the Clean Air Act and instead 
write a mercury rule to fit the weak 
mercury caps in the President’s Clear 
Skies initiative. 

Rather than let EPA’s capable sci-
entists and engineers do their jobs, 
they decided to play politics and bow 
to special interest groups. How else did 
industry favorable policies and anal-

yses found in memos written by indus-
try lobbyists make it into the rule, 
verbatim? 

Both the GAO and IG reports make it 
clear that EPA staff were pressured to 
ignore parts of the Clean Air Act and 
to propose weaker mercury reductions 
than what are technically feasible and 
required under the law. 

The President’s Clear Skies proposal 
formed the basis for the flawed mer-
cury rule, so it obviously shares the 
same flaws. These two reports confirm 
what many of us already suspected, 
that Clear Skies is based on biased 
analyses, inadequate and faulty jus-
tifications. 

This Administration must stop the 
shenanigans. They need to stop 
downplaying the health risks of mer-
cury pollution and stop catering to the 
special interests of the power industry 
and their lobbyists. 

The clarity and diversity of voices 
opposed to their poor mercury policies 
are unprecedented in the 30-year his-
tory of EPA. Now is the time for them 
to listen to the voices of more than 
600,000 citizens and more than one mil-
lion sportsmen and women nationwide 
that sent EPA letters opposing the 
weak mercury rule. 

Now is the time to listen to the near-
ly 100 national and local church lead-
ers, representing dozens of denomina-
tions and millions of congregants, who 
sent a letter to President Bush express-
ing ‘‘grave moral concern’’ about his 
misleadingly titled Clear Skies Initia-
tive. 

I call on the Administration to take 
immediate action to correct the seri-
ous problems in EPA’s proposed power 
plant mercury rules. Instead, I hope 
that we can begin to meet the targets 
set out in this bill and start protecting 
the health of women and children. 

I ask unanimous consent that a sum-
mary of the bill be printed in the 
RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

OVERVIEW OF THE OMNIBUS MERCURY 
EMISSIONS REDUCTION ACT OF 2005 

Sponsored by Senators Patrick Leahy and 
Olympia Snowe 

What will the Omnibus Mercury Emissions 
Reduction Act of 2005 do? 

The Omnibus Mercury Emissions Reduc-
tion Act of 2005 mandates substantial reduc-
tions in mercury emissions from all major 
sources in the United States. It is the only 
comprehensive legislation to control mer-
cury emissions from all major sources. It di-
rects EPA to issue new standards for unregu-
lated sources and to monitor and report on 
the progress of currently regulated sources. 
It sets an aggressive timetable for these re-
ductions so that mercury emissions are re-
duced as soon as possible. 

With these emissions reductions, the bill 
requires the safe disposal of mercury recov-
ered from pollution control systems, so that 
the hazards of mercury are not merely trans-
ferred from one environmental medium to 
another. It requires annual public report-
ing—in both paper and electronic form—of 
facility-specific mercury emissions. It phases 
out mercury use in consumer products, re-

quires product labeling, and mandates inter-
national cooperation. It supports research 
into the retirement of excess mercury, the 
handling of mercury waste, the effectiveness 
of fish consumption advisories, and the mag-
nitude of previously uninventoried sources. 
Section 3. Mercury emission standards for 

fossil fuel-fired electric utility steam 
generating units 

The EPA’s Mercury Study Report to Con-
gress estimated 52 tons of mercury emissions 
occur per year from coal- and oil-fired elec-
tric utility steam generating units. More re-
cently, an EPA inventory estimated 48 tons 
of mercury from coal-fired power plants. Col-
lectively, these power plants constitute the 
largest source of mercury emissions in the 
United States. In December 2000, the EPA 
issued a positive determination to regulate 
these mercury emissions. But these rules 
will take years to write and implement, and 
there is already vigorous industry opposi-
tion. It is uncertain what form these rules 
will take or how long they may be delayed. 
This section requires EPA to set a 
Amaximum achievable control technology 
(MACT) standard for these emissions, such 
that nationwide emissions decrease by at 
least 90 percent. 
Section 4. Mercury emission standards for 

coal- and oil-fired commercial and indus-
trial boiler units 

The EPA’s report on its study estimates 
that 29 tons of mercury is emitted per year 
from coal- and oil-fired commercial and in-
dustrial boiler units. This section requires 
EPA to set a MACT standard for these mer-
cury emissions, such that nationwide emis-
sions decrease by at least 90 percent. 
Section 5. Reduction of mercury emissions 

from solid waste incineration units 
The EPA study estimates that 30 tons of 

mercury emissions are released each year 
from municipal waste combustors. These 
emissions result from the presence of mer-
cury-containing items such as fluorescent 
lamps, fever thermometers, thermostats and 
switches, in municipal solid waste streams. 
In 1995, EPA promulgated final rules for 
these emissions, and these rules took effect 
in 2000. This section reaffirms those rules 
and requires stricter rules for units that do 
not comply. The most effective way to re-
duce mercury emissions from incinerators is 
to reduce the volume of mercury-containing 
items before they reach the incinerator. 
That is why this section also requires the 
separation of mercury-containing items from 
the waste stream, the labeling of mercury- 
containing items to facilitate this separa-
tion, and the phase-out of mercury in con-
sumer products within three years, allowing 
for the possibility of exceptions for essential 
uses. 
Section 6. Mercury emission standards for 

chlor-alkali plants 
The EPA study estimates that 7 tons of 

mercury emissions are released per year 
from chlor-alkali plants that use the mer-
cury cell process to produce chlorine. EPA 
has not issued rules to regulate these emis-
sions. This section requires each chlor-alkali 
plant that uses the mercury cell process to 
reduce its mercury emissions by 95 percent. 
The most effective way to meet this stand-
ard would be to switch to the more energy 
efficient membrane cell process, which many 
plants already use. 
Section 7. Mercury emission standards for 

Portland cement plants 
The EPA study estimates that 5 tons of 

mercury emissions are released each year 
from Portland cement plants. In 1999 EPA 
promulgated final rules for emissions from 
cement plants, but these rules did not in-
clude mercury. This section requires each 

VerDate Mar 15 2010 20:25 Jan 30, 2014 Jkt 081600 PO 00000 Frm 00077 Fmt 0624 Sfmt 0634 E:\2005SENATE\S06AP5.REC S06AP5m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES3314 April 6, 2005 
Portland cement plant to reduce its mercury 
emissions by 95 percent. 
Section 8. Report on implementation of mer-

cury emission standards for medical 
waste incinerators 

The EPA study estimates that 16 tons of 
mercury emissions are released per year 
from medical waste incinerators. In 1997 EPA 
issued final rules for emissions from hos-
pital/medical/infectious waste incinerators. 
This section requires EPA to report on the 
success of these rules in reducing these mer-
cury emissions. 
Section 9. Report on implementation of mer-

cury emission standards for hazardous 
waste combustors 

The EPA study estimates that 7 tons of 
mercury emissions are released each year 
from hazardous waste incinerators. In 1999 
EPA promulgated final rules for these emis-
sions. This section requires EPA to report on 
the success of these rules in reducing these 
mercury emissions. 
Section 10. Defense activities 

This section requires the Department of 
Defense to report on its use of mercury, in-
cluding the steps it is taking to reduce mer-
cury emissions and to stabilize and recycle 
discarded mercury. This section also pro-
hibits the Department of Defense from re-
turning the nearly 5,000 tons of mercury in 
the National Defense Stockpile to the global 
market. 
Section 11. International activities 

This section directs EPA to work with 
Canada and Mexico to study mercury pollu-
tion in North America, including the sources 
of mercury pollution, the pathways of the 
pollution, and options for reducing the pollu-
tion. 
Section 12. Mercury research 

This section supports a variety of mercury 
research projects. First, it promotes ac-
countability by mandating an interagency 
report on the effectiveness of this act in re-
ducing mercury pollution. Second, it man-
dates an EPA study on mercury sedimenta-
tion trends in major bodies of water. Third, 
it directs EPA to evaluate and improve 
state-level mercury data and fish consump-
tion advisories. Fourth, it mandates a Na-
tional Academy of Sciences report on the re-
tirement of excess mercury, such as stock-
piled industrial mercury that is no longer 
needed due to plant closures or process 
changes. Fifth, it mandates an EPA study of 
mercury emissions from electric arc fur-
naces, a source not studied in the EPA’s 
study report. Finally, it authorizes $2,000,000 
for modernization and expansion of the Mer-
cury Deposition Network, plus $10,000,000 
over ten years for operational support of 
that network. 

By Mr. CONRAD (for himself, Mr. 
BURNS, Mr. JOHNSON, Mr. DOR-
GAN, Mr. KOHL, Mr. DOMENICI, 
Mr. BINGAMAN, and Mr. THUNE): 

S. 731. A bill to recruit and retain 
more qualified individuals to teach in 
Tribal Colleges or Universities; to the 
Committee on Indian Affairs. 

Mr. CONRAD. Mr. President, three 
years ago, Senator BURNS and I formed 
the bipartisan Task Force on Tribal 
Colleges and Universities to raise 
awareness of the important role that 
the tribal colleges and universities 
play in their respective communities 
as educational, economic, and cultural 
centers. The Task Force seeks to ad-
vance initiatives that help improve the 
quality education the colleges provide. 

For more than three decades, tribal 
colleges have been providing a quality 
education to help Native Americans of 
all ages reach their fullest potential. 
More than 30,000 students from 250 
tribes nationwide attend tribal col-
leges. Tribal colleges serve young peo-
ple preparing to enter the job market, 
dislocated workers learning new skills, 
and people seeking to move off welfare. 
I am a strong supporter of our Nation’s 
tribal colleges because, more than any 
other factor, they are bringing hope 
and opportunity to America’s Indian 
communities. 

Over the years, I have met with 
many tribal college students, and I am 
always impressed by their commitment 
to their education, their families and 
their communities. Tribal colleges and 
universities have been highly success-
ful in helping Native Americans obtain 
a higher education. Congress has recog-
nized the importance of these institu-
tions and the significant gains they 
have achieved in helping more individ-
uals obtain their education. While Con-
gress has steadily increased its finan-
cial support of these institutions, 
many challenges still remain. 

One of the challenges that the tribal 
college presidents have expressed to me 
is the frustration and difficulty they 
have in attracting qualified individuals 
to teach at the colleges. Recruitment 
and retention are difficult for many of 
the colleges because of their geo-
graphic isolation and low faculty sala-
ries. 

To help tackle the challenges of re-
cruiting and retaining qualified teach-
ers, I am introducing the Tribal Col-
leges and Universities Teacher Loan 
Forgiveness Act. This legislation will 
provide student loan forgiveness to in-
dividuals who commit to teach for up 
to five years in one of the tribal col-
leges nationwide. Individuals who have 
Perkins, Direct, or Guaranteed loans 
may qualify to receive up to $15,000 in 
loan forgiveness. This program will 
provide these institutions with extra 
help in attracting qualified teachers, 
and thus help ensure that deserving 
students receive a quality education. 

I would be remiss if I did not recog-
nize that former Senator Daschle was 
responsible for spearheading this ini-
tiative for a number of years. The trib-
al colleges lost a true champion, but I 
am pleased to carry forward his vision 
and support for the colleges. 

I am pleased that Senators BURNS, 
JOHNSON, DORGAN, KOHL, DOMENICI, and 
BINGAMAN are original cosponsors of 
this bill, and I look forward to working 
with my colleagues to pass this impor-
tant legislation. 

Mr. BURNS. Mr. President, I am 
pleased to join my colleague, Senator 
CONRAD, in sponsoring legislation to 
provide student loan forgiveness to 
educators who commit to teaching in 
our tribal colleges. This legislation 
will provide up to $15,000 in loan for-
giveness—a strong recruitment and re-
tention tool for tribal colleges which 
often can’t pay the same salaries as 
larger institutions. 

I am, and have been for years, a 
strong supporter of Montana’s tribal 
colleges as well as tribal colleges na-
tionwide. They contribute greatly to 
our Native American communities, 
providing the tools for our tribal chil-
dren to succeed in the world of higher 
education. Graduates often continue 
their education at Montana State or 
the University of Montana and take 
this knowledge and expertise back to 
their communities. These students 
strengthen and improve both our tribal 
communities and our State as a whole. 
They add to the social, economic, po-
litical and cultural fabric that is 
unique to Indian Country. 

I know how hard our tribal colleges 
work to achieve success and to main-
tain high standards. A talented faculty 
is key to those goals, but too often 
tight budgets for tribal colleges limit 
their ability to recruit and retain fac-
ulty. Our tribal colleges and their stu-
dents deserve quality teachers, and 
providing loan forgiveness will help at-
tract and keep good faculty in what 
can be very rural areas. 

In addition to forgiveness for Per-
kins, direct or guaranteed loans, this 
legislation will also provide assistance 
for nursing faculty at tribal colleges. 
The nursing shortage is a nationwide 
problem, particularly in rural areas 
and specifically in Indian Country. 
Graduates of tribal colleges often stay 
near or return home, and that holds 
true for nursing graduates as well. Sup-
porting nursing programs at tribal col-
leges addresses that shortage by train-
ing professionals who are familiar with 
the acute medical needs and cultural 
differences in rural areas and are often 
willing to stay and wage the battles. 
This legislation will provide nursing 
loan forgiveness to nursing instructors 
at tribal colleges and will help 
strengthen a valuable program in Mon-
tana and around the country. 

By Mr. INHOFE: 
S. 732. A bill to authorize funds to 

Federal aid highways, highway safety 
programs, and transit programs, and 
for other purposes; from the Com-
mittee on Environment and Public 
Works; placed on the calendar. 

Mr. INHOFE. Mr. President, I am in-
troducing today the Safe, Accountable, 
Flexible and Efficient Transportation 
Equity Act of 2005, SAFETEA, which 
the Committee on Environment and 
Public Works reported out on March 16, 
2005. This bill reauthorizes the Federal 
aid highway program which has been 
operating on extensions since it ex-
pired on September 30, 2003. The bill I 
am introducing today is essentially S. 
1072 as passed by the Senate in the 
108th Congress, with the exception that 
the overall funding level has been 
changed from $318 billion over 6 years 
to reflect the President’s proposed 
funding level of $283.9 billion over 6 
years. 

Last year, this body voted 76 to 21 to 
adopt S. 1072. Clearly, there was over-
whelming support for this measure 
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then, and in conversations with Mem-
bers this year, I am confident that 
there is a real desire to get this bill 
done. We are already to take the bill up 
on the Senate floor just as soon as it is 
scheduled by the leadership. 

It has been nearly 18 months since 
the current program, Transportation 
Equity Act for the 21 Century—TEA–21, 
expired. To date, we have done a total 
of six extensions with the current ex-
tension due to expire on May 31. This 
next deadline is fast approaching, and 
in addition to completing action on the 
floor, we still must conference with the 
House which has a very different for-
mula program than proposed last year. 
We will have more challenging issues 
to address and need as much time as 
possible to do so. 

Briefly, as in the bill passed by the 
Senate last year, the bill I am intro-
ducing today will address several crit-
ical issues in our transportation sys-
tem. Specifically, the language im-
proves on the existing program in the 
following areas: 

Safety: Nearly 43,000 people died in 
2002 on our Nation’s highways. This 
represents the single greatest cause of 
accidental death in America. The Envi-
ronment and Public Works Committee 
bill addresses this by creating a new 
core safety program and funding it ac-
cordingly. 

Congestion: According to the Depart-
ment of Transportation, time spent in 
congestion increased from 31.7 percent 
in 1992 to 33.1 percent in 2000. Based on 
this rate, a typical ‘‘rush hour’’ in an 
urbanized area is 5.3 hours per day. The 
problem is not in just urban areas; cit-
ies with populations less than 500,000 
have experienced the greatest growth 
in travel delays, according to the DOT. 
Under this proposal, we would address 
the congestion problem by establishing 
a new Transportation Freight Gateway 
program which targets bottlenecks 
around ports and intermodal facilities. 

Environment: This bill addresses the 
need to reduce delays in project deliv-
ery in several ways. The bill contains 
carefully balanced language on incor-
porating environmental concerns into 
planning and project review as early as 
practicable, while ensuring that dis-
agreements over such concerns don’t 
indefinitely delay much needed trans-
portation projects. The language on 
the section 4(f) process will also help 
reduce unnecessary delays by enabling 
projects with de minimis impacts on 
4(f) resources to proceed in a timely 
manner. 

Also, the bill seeks to correct the in-
consistencies between the transpor-
tation planning and air quality plan-
ning that must take place in areas in 
nonattainment under the Clean Air 
Act. The bill rationalizes the schedules 
for developing transportation plans and 
demonstrating conformity and aligns 
the length of the transportation plan 
considered under conformity with the 
length of the air quality plan. 

Equity: The bill provides all States 
at least 10 percent growth over TEA–21 

while increasing the rate of return for 
donor States from the current 90.5 per-
cent to 92 percent by 2009. We maintain 
the TEA–21 scope of 92.5 percent. 

The longer we delay enactment of a 
multiyear bill, we are negatively af-
fecting economic growth. According to 
DOT estimates, every $1 billion of Fed-
eral Funds invested in highway im-
provements creates 47,000 jobs. The 
same $1 billion investment yields $500 
million in new orders for the manufac-
turing sector and $500 million spread 
throughout other sectors of the econ-
omy. 

States contract awards for the 2005 
spring and summer construction season 
are going out to bid. If we fail to pass 
this bill soon, States will not know 
what to expect in Federal funding and 
the uncertainty will potentially force 
States to delay putting these projects 
out for bid. According to the American 
Association of State Highway Trans-
portation Officials, AASHTO, an esti-
mated 90,000 jobs are at stake. This 
problem is exacerbated for northern 
States which have shorter construction 
seasons. Many State transportation de-
partments have advanced State dollars 
to construct projects eligible for Fed-
eral funding in anticipation of our ac-
tion to reauthorize the program. With-
out a new bill, States are essentially 
left ‘‘holding the bag.’’ 

Over the past 6 years under TEA–21, 
we have made great progress in pre-
serving and improving the overall 
physical condition and operation of our 
transportation system; however, more 
needs to be done. A safe, effective 
transportation system is the founda-
tion of our economy. We are past due 
to fulfill an obligation to this country 
and the American people. 

As mentioned earlier, the bill is es-
sentially the same bill that was passed 
on the Senate floor last year—a bipar-
tisan product of many months of hard 
work and compromise. It remains a 
very good piece of legislation. 

The most significant difference with 
this bill, of course, is that it is drafted 
at the $283.9 billion level over 6 years. 
Since 2004 is behind us, the Environ-
ment and Public Works Committee bill 
includes only years 2005 to 2009 which is 
effectively $283.9 minus fiscal year 2004. 
S. 1072 passed the Senate last year and 
guaranteed all donor States a rate of 
return of 95 percent. At a lower funding 
level, we were able only to achieve a 92- 
percent rate of return but kept the 10 
percent floor over TEA–21. 

I am certain my colleagues share my 
strong desire to get a transportation 
reauthorization bill passed and signed 
into law by the President. I urge the 
leadership to schedule consideration of 
this bill this month so we can get it 
done. 

By Mr. SPECTER: 
S. 738. A bill to provide relief for the 

cotton shirt industry; to the Com-
mittee on Finance. 

Mr. SPECTER. Mr. President, today I 
seek recognition to introduce legisla-

tion entitled the ‘‘Cotton Shirt Indus-
try Tariff Relief and Technical Correc-
tions Act.’’ This legislation will 
strengthen our domestic dress shirt 
manufacturers and the pima cotton 
growers. My bill is a technical correc-
tion that levels the playing field by 
correcting an anomaly from previous 
trade agreements that has unfairly ad-
vantaged foreign producers and sent 
hundreds of jobs offshore. 

This legislation reduces duties levied 
on cotton shirting fabric that is not 
made in the United States. Currently, 
U.S. law recognizes this lack of fabric 
availability and grants special favor-
able trade concessions to manufactur-
ers in Canada, Mexico, the Caribbean, 
the Andean region, and Africa. The 
U.S. has allowed shirts to enter this 
country duty-free from many other 
countries, while we have failed to re-
duce tariffs on those manufacturers 
that stayed in the U.S. and were forced 
to compete on these uneven terms. My 
bill will correct this inequity. 

This legislation also recognizes the 
need to creatively promote the U.S. 
shirting manufacturing and textiles 
sectors, and does so through the cre-
ation of a Cotton Competitiveness 
grant program, which is funded 
through a portion of previously col-
lected duties. 

Our country has experienced an enor-
mous loss of jobs in the manufacturing 
sector. It is critical that our domestic 
manufacturers are able to compete on 
a level playing field. In the case of the 
domestic dress shirt industry, the prob-
lem is our own government imposing a 
tariff of up to eleven percent upon the 
import of fabric made from U.S. pima 
cotton. My legislation is a concrete 
step that this Congress can take to re-
duce the hemorrhaging of U.S. manu-
facturing jobs. 

One group of beneficiaries of this 
amendment is a Gitman Brothers fac-
tory in Ashland, PA. The Ashland Shirt 
and Pajama factory was built in 1948 
and employs 265 workers. This factory 
in the Lehigh Valley turns out world 
class shirts with such labels as Bur-
berry and Saks Fifth Avenue that are 
shipped across the U.S. Currently, 
Gitman pays an average tariff of eleven 
percent on the fabric it imports to 
make shirts. Their shirts are made of 
pima cotton that is grown in the 
Southwestern U.S., but spun into fab-
ric only by special mills in Western Eu-
rope. Gitman must compete against 
Canadian shirt companies that import 
the same fabric tariff-free and who can 
then ship their shirts into the U.S. tar-
iff-free under NAFTA. These workers 
and their families deserve trade laws 
that do not chase their jobs offshore. 

This legislation enjoys the support of 
the domestic shirting industry, UNITE, 
and the Pima cotton associations. I 
offer this legislation on behalf of the 
men and women of the Gitman factory 
in Ashland, the domestic dress shirting 
industry, and the pima cotton growers, 
so that for them free trade will indeed 
be fair trade as well. 
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SUBMITTED RESOLUTIONS 

SENATE RESOLUTION 97—COM-
MENDING PATRICIA SUE HEAD 
SUMMITT, HEAD WOMEN’S BAS-
KETBALL COACH AT THE UNI-
VERSITY OF TENNESSEE, FOR 
THREE DECADES OF EXCEL-
LENCE AS A PROVEN LEADER, 
MOTIVATED TEACHER, AND ES-
TABLISHED CHAMPION 
Mr. FRIST (for himself and Mr. 

ALEXANDER) submitted the following 
resolution; which was considered and 
agreed to: 

S. RES. 97 
Whereas Pat Summitt, in her 31st year as 

head coach of the Lady Volunteers (the 
‘‘Lady Vols’’), has become the Nation’s all- 
time winningest NCAA basketball coach 
(men’s or women’s) with her 880th career vic-
tory, surpassing the legendary coach Dean 
Smith of the University of North Carolina; 

Whereas Pat Summitt, at the age of 22, 
took over the women’s program at Tennessee 
in 1974, when there were no scholarships and 
she had to wash the uniforms and drive the 
team van; 

Whereas Pat Summitt won her first game 
on January 10, 1975, and continued to win 
games as she became the youngest coach in 
the nation to reach 300 wins (34 years old), 
400 wins (37 years old), 500 wins (41 years old), 
600 wins (44 years old), 700 wins (47 years old), 
and 800 wins (50 years old); 

Whereas Pat Summitt has coached the 
Lady Vols to 15 30-plus win seasons, includ-
ing a perfect season of 39–0, 13 Southeastern 
Conference (SEC) regular-season titles, and 
11 SEC tournament championships; 

Whereas Pat Summitt has appeared in 
more NCAA tournament games (107), and has 
won more tournament games (89), than any 
other collegiate coach, including a record of 
36–0 in the first two rounds, 16 NCAA Final 
Four appearances, and 6 NCAA Champion-
ship Titles, including the NCAA’s first back- 
to-back-to-back women’s titles in 1996, 1997, 
and 1998; 

Whereas Pat Summitt played on the 1976 
United States Olympic team and later 
coached the United States women’s basket-
ball team to its first Olympic gold medal in 
1984; 

Whereas Pat Summitt has been named SEC 
coach of the year 6 times and national coach 
of the year by several associations, including 
the Sporting News Coach of the Year, the 
Naismith Coach of the Year, and the Associ-
ated Press Coach of the Year; 

Whereas Pat Summitt and the Lady Vols 
were selected by ESPN as the ‘‘Team of the 
Decade’’ (1990s), sharing the honor with the 
Florida State University Seminole’s football 
team, and Summitt became the first female 
coach to appear on the cover of Sports Illus-
trated; 

Whereas Pat Summitt was officially ac-
cepted to the Women’s Basketball Hall of 
Fame in 1999, and was then inducted to the 
Basketball Hall of Fame on October 13, 2000, 
as only the 4th women’s basketball coach to 
earn Hall of Fame honors; 

Whereas Pat Summitt’s Lady Vols have a 
remarkable graduation rate, as each student- 
athlete who has completed her eligibility at 
Tennessee has received her degree or is in 
the process of completing all of the require-
ments; and 

Whereas Pat Summitt has recently been 
honored by the University of Tennessee, as 
the court at Thompson-Boling Arena will be 
named ‘‘The Summitt’’: Now, therefore, be it 

Resolved, That the Senate commends the 
University of Tennessee women’s basketball 

coach, Patricia Sue Head Summitt, for three 
decades of excellence as a proven leader, mo-
tivated teacher, and established champion. 

f 

SENATE RESOLUTION 98—COM-
MENDING THE UNIVERSITY OF 
NORTH CAROLINA MEN’S BAS-
KETBALL TEAM FOR WINNING 
THE 2005 NATIONAL COLLEGIATE 
ATHLETIC ASSOCIATION DIVI-
SION I MEN’S BASKETBALL 
CHAMPIONSHIP 

Mr. BURR (for himself and Mrs. 
DOLE) submitted the following resolu-
tion; which was considered and agreed 
to: 

S. RES. 98 

Whereas on April 4, 2005, the North Caro-
lina Tar Heels defeated the Illinois Fighting 
Illini 75–70 in the finals of the National Col-
legiate Athletic Association (‘‘NCAA’’) Divi-
sion I Men’s Basketball Tournament in St. 
Louis, Missouri; 

Whereas the Tar Heels now hold 5 men’s 
basketball titles, including 4 NCAA tour-
nament titles—the fourth-most in NCAA his-
tory; 

Whereas the Tar Heels’ men’s team has 
won championships in 1924, 1957, 1982, 1993, 
and 2005; 

Whereas Tar Heels head coach and Ashe-
ville, North Carolina, native Roy Williams 
won his first NCAA title in just his second 
year coaching the team, improving to 470–116 
in 17 seasons as a head coach, and has the 
best record of any active coach in men’s bas-
ketball; 

Whereas seniors Jawad Williams, Jackie 
Manuel, Melvin Scott, Charlie Everett, and 
C.J. Hooker celebrated 4 years at North 
Carolina with a ‘‘Final Four’’ win; 

Whereas Sean May was named Most Out-
standing Player of the tournament, scoring 
26 points and collecting 10 rebounds in the 
final game; 

Whereas Tar Heels Raymond Felton and 
Rashad McCants joined Sean May on the All- 
Tournament Team, along with Illini players 
Luther Head and Deron Williams; 

Whereas the North Carolina Tar Heels fin-
ished the 2004–2005 season with 33 wins and 
just 4 losses, and won the championship by 
defeating an Illinois team that tied an NCAA 
record for wins in a season at 37; 

Whereas freshman Tar Heel Marvin Wil-
liams helped seal the victory with a tip-in 
with 1 minute and 26 seconds left to play; 

Whereas the Tar Heel defense held Illinois 
to 27 percent from the field in the first half 
and prevented the Illini from scoring during 
the last 2 minutes and 37 seconds; 

Whereas North Carolina defeated Michigan 
State 87–71 to earn a spot in the final con-
test; 

Whereas the Tar Heels defeated Oakland 
and Iowa State in Charlotte, North Carolina, 
then Villanova and Wisconsin in Syracuse, 
New York, to advance to the ‘‘Final Four’’; 

Whereas Albemarle, North Carolina, native 
Woody Durham has been the radio play-by- 
play voice of North Carolina’s basketball 
programs since 1971, and this was his 11th 
‘‘Final Four’’ with the Tar Heels and third 
national championship call; 

Whereas the Tar Heel team members are 
excellent representatives of a fine university 
that is a leader in higher education, pro-
ducing 38 Rhodes scholars, as well as many 
fine student-athletes and other leaders; 

Whereas each player, coach, trainer, man-
ager, and staff member dedicated this season 
and their efforts to ensure the North Caro-
lina Tar Heels reached the summit of college 
basketball; 

Whereas the Tar Heels showed tremendous 
dedication to each other, appreciation to 
their fans, sportsmanship to their opponents, 
and respect for the game of basketball 
throughout the 2005 season; and 

Whereas residents of the Old North State 
and North Carolina fans worldwide are to be 
commended for their long-standing support, 
perseverance and pride in the team: Now, 
therefore, be it 

Resolved, That the Senate— 
(1) commends the champion North Carolina 

Tar Heels for their historic win in the 2005 
National Collegiate Athletic Association Di-
vision I Men’s Basketball Tournament; 

(2) recognizes the achievements of the 
players, coaches, students, and support staff 
who were instrumental in helping the Uni-
versity of North Carolina Tar Heels win the 
tournament; and 

(3) directs the Secretary of the Senate to 
transmit a copy of this resolution to Univer-
sity of North Carolina Chancellor James 
Moeser and head coach Roy Williams for ap-
propriate display. 

f 

SENATE RESOLUTION 99—EX-
PRESSING THE SENSE OF THE 
SENATE TO CONDEMN THE INHU-
MANE AND UNNECESSARY 
SLAUGHTER OF SMALL 
CETACEANS, INCLUDING DALL’S 
PORPOISE, THE BOTTLENOSE 
DOLPHIN, RISSO’S DOLPHIN, 
FALSE KILLER WHALES, PILOT 
WHALES, THE STRIPED DOLPHIN, 
AND THE SPOTTED DOLPHIN IN 
CERTAIN NATIONS 
Mr. LAUTENBERG (for himself, Mr. 

LEVIN, Mr. SARBANES, and Mr. LIEBER-
MAN) submitted the following resolu-
tion; which was referred to the Com-
mittee on Foreign Relations:: 

S. RES. 99 

Whereas the United States has consist-
ently worked to increase protections for ma-
rine mammals, such as dolphins and whales, 
since the enactment of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361 et seq.); 

Whereas dolphins and whales are found 
worldwide, including in both of the polar re-
gions, throughout the high seas, and along 
most coastal areas; 

Whereas these unique, highly social, and 
intelligent animals have caught the imagi-
nation of the public not only in the United 
States, but in many nations around the 
world; 

Whereas the over-exploitation of small 
cetaceans for decades has resulted in the se-
rious decline, and in some cases, the com-
mercial extinction, of those species; 

Whereas each year tens of thousands of 
small cetaceans are herded into small coves 
in certain nations, are slaughtered with 
spears and knives, and die as a result of 
blood loss and hemorrhagic shock; 

Whereas in many cases, those responsible 
for the slaughter prevent documentation or 
data from the events from being recorded or 
made public; 

Whereas the deficient information on hunt 
yields and small cetacean populations indi-
cates a lack of commitment to maintaining 
sustainable populations and prevents scru-
tiny of humaneness of killing methods; 

Whereas for at least the past 4 years toxi-
cologists have issued warnings regarding 
high levels of mercury and other contami-
nants in meat from small cetaceans caught 
off coastal regions; 

Whereas some nations that participate in 
small cetacean slaughter are members of the 
United Nations Convention on the Law of 
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