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has not always been that way. Indeed,
there has never, ever, ever been a re-
fusal to permit an up-or-down vote
with a bipartisan majority standing
ready to confirm judges in the history
of the Senate until these last 2 years.
Many nominees have, in fact, been con-
firmed by a vote of less than 60 Sen-
ators. In fact, the Senate has consist-
ently confirmed judges who enjoyed a
majority but not 60-vote support, in-
cluding Clinton appointees Richard
Paez, William Fletcher, and Susan OKi
Mollway; and Carter appointees Abner
Mikva and L.T. Senter.

Specifically, the distinguished Demo-
cratic leader, yesterday, when he said
this had been used by Republicans
against Democratic nominees, men-
tioned Judge Paez. Well, obviously,
that is not correct because Judge Paez,
indeed, was confirmed by the Senate
and sits on the Federal bench today.

So it reminds me of, perhaps, an old
adage I learned when I was younger,
when computers were not as common
as they are now, and people marveled
at this new technology, and those who
wanted to chasten us a little bit would
say, well, they are not the answer to
all of our concerns, and they said: Gar-
bage in, garbage out. In other words, if
you do not have your facts right, it is
very difficult to reach a proper conclu-
sion.

So I thought it was very inter-
esting—and I thought it was impor-
tant—that the Democratic leader
would make this claim, first of all, as
I said, that these judges had been
somehow turned down by the Senate
when, in fact, they had been denied an
opportunity for an up-or-down vote;
and, secondly, that somehow there is a
60-vote requirement, and it has always
been that way, because the facts dem-
onstrate that both of those conclusions
are clearly incorrect.

Finally, he said something I do more
or less agree with, although I would
differ a little bit on the contentious
tone. He said: We’re hopeful they’ll
bring them to the floor so there will be
a fair fight. Well, I think I knew what
he meant. I hope he meant a fair de-
bate. Frankly, the American people are
tired of obstruction and what they see
as partisan wrangling and fighting over
judicial nominees.

In the end, that is what happened
during the Clinton administration
when, perhaps, judges who were not
necessarily favored by our side of the
aisle did receive an up-or-down vote
and did get confirmed. And that is, of
course, what happened during the
Carter administration. In fact, that is
what has happened throughout Amer-
ican history—until our worthy adver-
saries on the other side of the aisle de-
cided to obstruct the President’s judi-
cial nominees and they were denied the
courtesy of that fair process, that fair
debate, and an up-or-down vote.

Let me just conclude by saying this
really should not be a partisan fight.
Indeed, what we want is a fair process.
We want a process that applies the
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same when a Democrat is in the White
House and Democrats are in the major-
ity in the Senate as we do when a Re-
publican is in the White House and Re-
publicans are in the majority in the
Senate.

We want good judges. The American
people deserve to have judges who will
strictly interpret the law and will rule
without regard to some of the political
passions of the day. A judge under-
stands that they are not supposed to
take sides in a controversy. That is
what Congress, the so-called political
branch, is for. That is why debate is so
important in this what has been called
the greatest deliberative body on
Earth. But we do not want judges who
make political decisions. Rather, we
want judges who will enforce those de-
cisions because they are sworn to up-
hold the law and enforce the law as
written. Members of Congress write the
laws, the President signs or vetoes the
laws, and judges are supposed to en-
force them but not participate in the
rough and tumble of politics.

So it is important that the process I
have described produces a truly inde-
pendent judiciary because we want
judges who are going to be umpires,
who are going to call balls and strikes
regardless of who is up at bat. So I
think the process we have seen over
the last couple years, which, unfortu-
nately, it sounds like, if what I am
hearing out of the Democratic leader is
any indication, is a process that has
not only been unfair because it has de-
nied bipartisan majorities an oppor-
tunity to confirm judges who have been
nominated by the President, but it is
one which, frankly, creates too much
of a political process, one where it ap-
pears that judges who are sworn to up-
hold the law, and who will be that im-
partial umpire—it has made them part
of an inherently political process.

Now, I want to be clear. It is the Sen-
ate’s obligation to ask questions and to
seriously undertake our obligation to
perform our duty under the Constitu-
tion to provide advice and consent.
But, ultimately, it is our obligation to
vote, not to obstruct, particularly
when we have distinguished nominees
being put forward for our consider-
ation, when they are unnecessarily be-
smirched and, really, tainted by a proc-
ess that is beneath the dignity of the
United States. Certainly none of these
individuals who are offering them-
selves for service to our Nation’s
courts in the judiciary deserve to be
treated this way.

So, basically, Mr. President, what we
are talking about is a process that
works exactly the same way when
Democrats are in power as it does when
Republicans are in power. That, indeed,
is the only principled way we can ap-
proach this deadlock and this obstruc-
tionism. I hope the Democratic lead-
er—who I know has a very difficult job
because he, no doubt, has to deal with
and reflect the views of his caucus on
this issue—I hope he will encourage his
caucus, the Democrats in the caucus,
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and we will all, as a body, look at the
opportunity to perhaps view this as a
chance for a fresh start, a chance for a
fair process, one that is more likely to
produce an independent judiciary that
is going to call balls and strikes re-
gardless of who is at bat.

Mr. President, I thank you for the
opportunity. I yield the floor and sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The Journal clerk proceeded to call
the roll.

The PRESIDING OFFICER. In my
capacity as a Senator from the State of
South Dakota, I ask unanimous con-
sent that the order for the quorum call
be dispensed with.

Without objection, it is so ordered.

——
RECESS

The PRESIDING OFFICER. In my
capacity as a Senator from the State of
South Dakota, I ask unanimous con-
sent that the Senate stand in recess
until 4 p.m. today.

There being no objection, the Senate,
at 3:02 p.m., recessed until 4 p.m. and
reassembled when called to order by
the Presiding Officer (Mr. COBURN).

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

——
THE NOMINATION PROCESS

Mr. KENNEDY. Mr. President, before
going up to the 3 o’clock briefing, I
heard my friend—he is a friend and col-
league of mine—Senator CORNYN make
comments about our leader, Senator
REID, accusing him and Democratic
Senators of obstruction in the judicial
nomination process earlier today.

That sort of rhetoric may be good for
sound bites, but it doesn’t match the
reality of the Senate’s tradition or the
Founding Fathers’ vision in creating
the checks and balances of our con-
stitutional system.

In the Constitutional Convention,
they considered four different times
who should have the authority about
naming justices. On three of those four
times, it was unanimous that the Sen-
ate of the United States was named.
The last important decision the Con-
stitutional Convention made was divid-
ing the authority between the Presi-
dent and the Senate of the United
States. Any reading of those debates
will reaffirm that.

With all respect to my colleague
making comments about our leader,
the Senator from Nevada, he clearly
has not read carefully that Constitu-
tional Convention. It says that we have
a responsibility, a constitutional re-
sponsibility to exercise our will on
these matters. Historically, the record
shows more than 98 percent of the
President’s nominees have been ap-
proved. In fairness to my friend who
can speak for himself and does that
very well and does not need me here, as
to these attacks on Senator REID, it is
important to understand the facts and
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get them correct if we are going to
have those interventions in the Senate.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. ENZI. I suggest the absence of a
quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ENZI. Mr. President, I ask unani-
mous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

GENETIC INFORMATION
NONDISCRIMINATION ACT OF 2005

Mr. ENZI. Mr. President, I ask unani-
mous consent that the Senate now pro-
ceed to the consideration of Calendar
No. 3, S. 306, the Genetic Information
Nondiscrimination Act of 2005; pro-
vided that there be 90 minutes of de-
bate equally divided between the chair-
man and ranking member of the HELP
committee; provided further that the
only amendment in order, other than
the committee-reported amendment,
be a substitute which is at the desk,
and following the use or yielding back
of time the substitute amendment be
agreed to, the committee-reported
amendment, as amended, be agreed to,
the bill, as amended, be read a third
time, and the Senate proceed to a vote
on passage without any intervening ac-
tion or debate at a time determined by
the majority leader, after consultation
with the Democratic leader.

The PRESIDING OFFICER. Is there
any objection? Without objection, it is
so ordered.

The clerk will report the bill by title.

The assistant legislative clerk read
as follows:

A Dbill (S. 306) to prohibit discrimination on
the basis of genetic information with respect
to health insurance and employment.

The Senate proceeded to consider the
bill which had been reported from the
Committee on Health, Education,
Labor, and Pensions with an amend-
ment to strike all after the enacting
clause and insert in lieu thereof the
following:

[Strike the part shown in black
brackets and insert the part shown in
italic.]

S. 306

Be it enacted by the Senate and House of
Representatives of the United States of America
in Congress assembled,

[SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

[(a) SHORT TITLE.—This Act may be cited
as the ‘“‘Genetic Information Nondiscrimina-
tion Act of 2005’

[(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

[Sec. 1. Short title; table of contents.
[Sec. 2. Findings.
[TITLE I—GENETIC NONDISCRIMINATION
IN HEALTH INSURANCE
[Sec. 101. Amendments to Employee Retire-
ment Income Security Act of
1974.
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[Sec. 102. Amendments to the Public Health
Service Act.

Amendments to the Internal Rev-
enue Code of 1986.

Amendments to title XVIII of the
Social Security Act relating to
medigap.

[Sec. 105. Privacy and confidentiality.

[Sec. 106. Assuring coordination.

[Sec. 107. Regulations; effective date.

[TITLE II—PROHIBITING EMPLOYMENT
DISCRIMINATION ON THE BASIS OF GE-
NETIC INFORMATION

[Sec. 201. Definitions.

[Sec. 202. Employer practices.

[Sec. 203. Employment agency practices.

[Sec. 204. Labor organization practices.

[Sec. 205. Training programs.

[Sec. 206. Confidentiality of genetic infor-
mation.

Remedies and enforcement.

Disparate impact.

Construction.

Medical information that is not
genetic information.

Regulations.

[Sec. 212. Authorization of appropriations.

[Sec. 213. Effective date.

[TITLE III—MISCELLANEOUS PROVISION

[Sec. 301. Severability.

[SEC. 2. FINDINGS.

[Congress makes the following findings:

[(1) Deciphering the sequence of the human
genome and other advances in genetics open
major new opportunities for medical
progress. New knowledge about the genetic
basis of illness will allow for earlier detec-
tion of illnesses, often before symptoms have
begun. Genetic testing can allow individuals
to take steps to reduce the likelihood that
they will contract a particular disorder. New
knowledge about genetics may allow for the
development of better therapies that are
more effective against disease or have fewer
side effects than current treatments. These
advances give rise to the potential misuse of
genetic information to discriminate in
health insurance and employment.

[(2) The early science of genetics became
the basis of State laws that provided for the
sterilization of persons having presumed ge-
netic ‘‘defects’” such as mental retardation,
mental disease, epilepsy, blindness, and
hearing loss, among other conditions. The
first sterilization law was enacted in the
State of Indiana in 1907. By 1981, a majority
of States adopted sterilization laws to ‘‘cor-
rect” apparent genetic traits or tendencies.
Many of these State laws have since been re-
pealed, and many have been modified to in-
clude essential constitutional requirements
of due process and equal protection. How-
ever, the current explosion in the science of
genetics, and the history of sterilization
laws by the States based on early genetic
science, compels Congressional action in this
area.

[(3) Although genes are facially neutral
markers, many genetic conditions and dis-
orders are associated with particular racial
and ethnic groups and gender. Because some
genetic traits are most prevalent in par-
ticular groups, members of a particular
group may be stigmatized or discriminated
against as a result of that genetic informa-
tion. This form of discrimination was evi-
dent in the 1970s, which saw the advent of
programs to screen and identify carriers of
sickle cell anemia, a disease which afflicts
African-Americans. Once again, State legis-
latures began to enact discriminatory laws
in the area, and in the early 1970s began
mandating genetic screening of all African
Americans for sickle cell anemia, leading to
discrimination and unnecessary fear. To al-
leviate some of this stigma, Congress in 1972

[Sec. 103.

[Sec. 104.

[Sec.
[Sec.
[Sec.
[Sec.

207.
208.
209.
210.

[Sec. 211.
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passed the National Sickle Cell Anemia Con-
trol Act, which withholds Federal funding
from States unless sickle cell testing is vol-
untary.

[(4) Congress has been informed of exam-
ples of genetic discrimination in the work-
place. These include the use of pre-employ-
ment genetic screening at Lawrence Berke-
ley Laboratory, which led to a court decision
in favor of the employees in that case Nor-
man-Bloodsaw v. Lawrence Berkeley Labora-
tory (135 F.3d 1260, 1269 (9th Cir. 1998)). Con-
gress clearly has a compelling public inter-
est in relieving the fear of discrimination
and in prohibiting its actual practice in em-
ployment and health insurance.

[(5) Federal law addressing genetic dis-
crimination in health insurance and employ-
ment is incomplete in both the scope and
depth of its protections. Moreover, while
many States have enacted some type of ge-
netic non-discrimination law, these laws
vary widely with respect to their approach,
application, and level of protection. Congress
has collected substantial evidence that the
American public and the medical community
find the existing patchwork of State and
Federal laws to be confusing and inadequate
to protect them from discrimination. There-
fore Federal legislation establishing a na-
tional and uniform basic standard is nec-
essary to fully protect the public from dis-
crimination and allay their concerns about
the potential for discrimination, thereby al-
lowing individuals to take advantage of ge-
netic testing, technologies, research, and
new therapies.

[TITLE I—GENETIC NONDISCRIMINATION
IN HEALTH INSURANCE
[SEC. 101. AMENDMENTS TO EMPLOYEE RETIRE-
MENT INCOME SECURITY ACT OF
1974.

[(a) PROHIBITION OF HEALTH DISCRIMINA-
TION ON THE BASIS OF GENETIC INFORMATION
OR GENETIC SERVICES.—

[(1) NO ENROLLMENT RESTRICTION FOR GE-
NETIC SERVICES.—Section 702(a)(1)(F) of the
Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1182(a)(1)(F)) is amended by
inserting before the period the following:
“(including information about a request for
or receipt of genetic services by an indi-
vidual or family member of such indi-
vidual)”.

[(2) NO DISCRIMINATION IN GROUP PREMIUMS
BASED ON GENETIC INFORMATION.—Section
702(b) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1182(b)) is
amended—

[(A) in paragraph (2)(A), by inserting be-
fore the semicolon the following: ‘‘except as
provided in paragraph (3)’’; and

[(B) by adding at the end the following:

[*‘(3) NO DISCRIMINATION IN GROUP PREMIUMS
BASED ON GENETIC INFORMATION.—For pur-
poses of this section, a group health plan, or
a health insurance issuer offering group
health insurance coverage in connection
with a group health plan, shall not adjust
premium or contribution amounts for a
group on the basis of genetic information
concerning an individual in the group or a
family member of the individual (including
information about a request for or receipt of
genetic services by an individual or family
member of such individual).”.

[(b) LIMITATIONS ON GENETIC TESTING.—
Section 702 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1182) is
amended by adding at the end the following:

[‘‘(c) GENETIC TESTING.—

[‘(1) LIMITATION ON REQUESTING OR REQUIR-
ING GENETIC TESTING.—A group health plan,
or a health insurance issuer offering health
insurance coverage in connection with a
group health plan, shall not request or re-
quire an individual or a family member of
such individual to undergo a genetic test.
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