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is not how FEMA should be deciding to 
distribute our tax dollars. 

Then there is the other major issue 
of the distribution of FEMA dollars to 
those counties that did not have hurri-
cane force winds. FEMA paid out $29 
million—and just last week FEMA Di-
rector Brown defended it—to Miami- 
Dade County, where the highest winds 
were 54 miles an hour. Hurricane veloc-
ity winds do not start until you get to 
74 miles an hour. 

I thank the chair of the committee, 
Senator COLLINS, who is in the Cham-
ber with us, and Senator LIEBERMAN, 
who have acknowledged there is some-
thing that needs to be told here. They 
have started an investigation, and they 
are looking into these allegations. 

So what do you expect is going on 
here? Well, that is what their inves-
tigation is going to get to the bottom 
of. I am looking forward to it. 

As I speak, I am going to vote for 
Judge Chertoff. As I said to him last 
week, he is going to be the leader of 
this gargantuan Department. He needs 
to make sure the components of his De-
partment are functioning as they 
should, because we need to fairly and 
efficiently distribute FEMA dollars 
that we appropriated. And we appro-
priated lots of them: $13.6 billion. 
Those moneys need to address the 
issues that are plaguing these States 
such as mine, so that when this occurs 
in the future we will not have all of 
this trauma that our citizens are going 
through. 

Mr. President, I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Maine. 
Ms. COLLINS. Mr. President, I thank 

and commend the Senator from Florida 
for his ongoing concern and interest in 
the operations of FEMA. At the Sen-
ator’s request, the Homeland Security 
and Governmental Affairs Committee 
has initiated an investigation into the 
FEMA expenditures in his State as well 
as some other States where similar 
issues have arisen. We are working 
very closely with the Inspector General 
in conducting that investigation. I ap-
preciate the Senator’s interest in re-
questing the committee to conduct this 
investigation. 

I note that the Senator’s more recent 
concerns, in his discussions with Judge 
Chertoff, are yet another reason why it 
is so critical we get Judge Chertoff 
confirmed and in place. The Depart-
ment of Homeland Security faces a 
myriad of management challenges, and 
we need a strong Secretary on the job 
as soon as possible. The hearing the 
committee held was almost 2 weeks 
ago. I think it is very unfortunate that 
we did not move ahead and confirm the 
nominee last week. 

I think the Senator from Florida has 
given yet another example of some of 
the challenges Judge Chertoff will face. 
So I appreciate the comments of the 
Senator, my colleague from Florida. 
We look forward to continuing to work 
with him on this investigation and to 
improve the efficiency and effective-
ness of FEMA. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Florida. 

Mr. NELSON of Florida. Mr. Presi-
dent, parliamentary inquiry: We are 
now on the nomination of Judge 
Chertoff? 

The ACTING PRESIDENT pro tem-
pore. The Senator is correct. 

Mr. NELSON of Florida. Mr. Presi-
dent, would it be in order for this Sen-
ator to request 5 minutes to speak on 
an issue as in morning business? 

The ACTING PRESIDENT pro tem-
pore. The Senator can make that re-
quest by unanimous consent. 

Mr. NELSON. Mr. President, I ask 
unanimous consent to speak as in 
morning business. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

f 

SOCIAL SECURITY 
Mr. NELSON of Florida. Mr. Presi-

dent, it absolutely baffles me, this dis-
cussion going on about Social Security 
of which the President has laid out by 
sounding the alarm bell that some-
thing needs to be done, and yet the 
President has not come forth with a 
plan to address the fact that in 37 
years, in the year 2042, Social Security 
will not be able to pay the full benefits, 
rather, 37 years in the future, would be 
able to only pay 73 cents on the dollar 
of Social Security benefits. 

Where is the President’s plan? The 
President has laid out that he wants to 
privatize Social Security with private 
accounts. Where is the President’s 
plan? Why is there not a message from 
the White House to the Congress? I can 
suggest a reason as to why there is no 
plan: because basically the privatiza-
tion plan does nothing for the solvency 
of Social Security when it needs it in 
37 years and, instead, does the opposite 
by whacking benefits and increasing 
the national debt considerably, wheth-
er you look at a 10-year or a 75-year pe-
riod, whatever one is calculating. 

This Senator is not going to whack 
or cut Social Security benefits, nor is 
this Senator going to go with a plan 
that not only cuts benefits but also 
adds trillions of dollars to the national 
debt when we are running at a deficit 
situation where in excess of $400 billion 
a year is spending in the red. And how 
do we get it? We go and borrow it. By 
the way, guess where we borrow it 
from. Mostly from banks in Japan and 
China. That doesn’t sound too good 
from a defense posture of the country. 
This Senator is simply not going to 
support that. I will work with the 
President on the question of the sol-
vency when it needs it, and we know it 
needs it in 37 years. But where is the 
President’s plan? Unfortunately, I read 
in the morning paper that the Presi-
dent has decided that he is not going to 
send a plan. How can the President say, 
I have a plan, we have to do something 
about the solvency of Social Security, 
and not offer a plan? 

What we need is a little common 
sense. What is happening is there is so 

much resistance to this idea of privat-
ization of Social Security that the 
White House is having a second 
thought about whether they should 
come forth with this plan, and that is 
why they are waiting to reveal it. If 
there is a good faith attempt to do 
something about the long-term sol-
vency of Social Security, this Senator 
will definitely cooperate. 

It was only because a Republican 
President, Ronald Reagan, and a Demo-
cratic congressional leader, Speaker 
Tip O’Neill, came together and said, we 
are going to solve the problem in 1982, 
we are going to solve the problem in a 
bipartisan fashion, and we are not 
going to play ‘‘gotcha’’ politics, and it 
is going to be a substantive solution— 
that was one of the finest moments of 
the Congress, coming together in bipar-
tisanship to solve a major, thorny, 
highly risky kind of problem. The Con-
gress and the executive came together 
and did that. But that was in an envi-
ronment and attitude and atmosphere 
of genuine bipartisanship instead of 
this scoring of partisan points that 
seems to be done today. 

I recommend that the White House 
come forth with its plan and do so in a 
bipartisan fashion, and then we can get 
the job done. 

I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Maine. 
Ms. COLLINS. I suggest the absence 

of a quorum. 
The ACTING PRESIDENT pro tem-

pore. The clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. DURBIN. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mr. DURBIN. Mr. President, I ask 
unanimous consent that I be allowed to 
speak as in morning business and that 
the time not be deducted from the de-
bate time on Mr. Chertoff’s nomina-
tion. 

The ACTING PRESIDENT pro tem-
pore. Is there objection? 

Without objection, it is so ordered. 
SOCIAL SECURITY 

Mr. DURBIN. Mr. President, Presi-
dent Bush and many of his supporters 
in Congress are trying to convince the 
American people about the so-called 
Social Security privatization plan. 
They are arguing that there is going to 
be a bargain by borrowing $2 trillion 
now instead of paying over $10 trillion 
later in the shortfall on Social Secu-
rity. Once you learn the reality of the 
President’s Social Security bargain, 
you understand why Americans of all 
ages are unwilling to buy into this So-
cial Security privatization scheme. 

The $2 trillion it would cost to tran-
sition to a privatized Social Security 
system would do absolutely nothing to 
solve Social Security’s long-term fund-
ing challenge. The argument on the 
other side was being made yesterday by 
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the chairman of the Republican con-
ference, Senator SANTORUM of Pennsyl-
vania. He was on a television show on 
which I also appeared. He was con-
fronted with the cost of the transition 
for privatizing Social Security. He 
said: 

I disagree with that. I mean, you remem-
ber the old Fram Oil Filter commercial— 
‘‘pay me now or pay me later.’’ And if we 
don’t do something now to put a down pay-
ment for young people so they have an op-
portunity to have a hope for something bet-
ter than the system now will provide them, 
we are looking at huge tax increases down 
the line, big benefit cuts down the line, and 
huge deficits. 

As you look at the actual costs in-
volved with the transition under pri-
vatization, you understand why this is 
not the bargain that has been de-
scribed. The President wants to take $2 
trillion out of the Social Security trust 
fund. He does this by saying we are 
going to let people invest in their own 
private accounts, as he calls them, 
with money out of the Social Security 
trust fund. Unfortunately, he has made 
no suggestion whatsoever on how we 
are going to pay back the amount of 
money being taken out of the Social 
Security trust fund. In fact, this tak-
ing money out of the Social Security 
trust fund is not going to strengthen it; 
it is going to weaken it. 

Look at the President’s proposal and 
what it means—the Social Security 
shortfall, the cost of other administra-
tion policies over the next 75 years. 
Presently, there are key dates for So-
cial Security; i.e., the date when bene-
fits paid out exceed tax revenues com-
ing in. Under current law, it is 2018. 
Now we have a buildup, a surplus in So-
cial Security, so it will continue to pay 
out. 

Under the President’s proposal, bene-
fits would exceed tax revenues in 2012. 
Benefits exceed all revenues in 2028 
under current law and, under the Presi-
dent’s proposal, in 2020. The year when 
the trust fund is exhausted is 2041 by 
the current law. Under the President’s 
privatization proposal, it is 2031. 

What the President has proposed is 
no way to strengthen Social Security; 
it weakens it. This argument by Sen-
ator SANTORUM that we either incur 
this debt today of $2 trillion or face $10 
trillion in the future ignores the obvi-
ous: that we would incur the debt 
today of $2 trillion and the debt of $10 
trillion in the future. 

The President presents his idea to 
privatize Social Security as if it is a 
solution to the long-term funding chal-
lenge. As I have shown with the chart, 
it is not. Based on the few details we 
have seen about the President’s privat-
ization, adding private accounts would 
accelerate the date in which benefit 
payouts exceed tax revenues. This sur-
plus that we will continue to have 
until 2018 would disappear by 2012 
under the President’s proposal. 

So why are we doing this? People 
have said: You Democrats are criti-
cizing a lot; where is your plan? If we 
are going to start with the plan, we 

ought to start with some basic agree-
ment, and it ought to be this: Whatever 
you put on the table should make So-
cial Security stronger, not weaker. It 
should not have a dramatic cut in the 
benefit payments being made by Social 
Security. Whatever you put on the 
table should not incur a debt of many 
trillions of dollars for future genera-
tions. Sadly, the President’s proposal 
fails on every single one of those sug-
gestions. It does not strengthen Social 
Security. It cuts benefits dramati-
cally—up to 40 percent—according to a 
Boston College survey that came out 
last week, and it puts $2 trillion more 
debt on younger people. 

So the idea of being able to invest a 
little bit more of your money in some-
thing that may—if your investments 
are wise—mean more return doesn’t 
hold out much hope for a younger gen-
eration that sees the debt of America 
being driven up dramatically by the 
President’s proposals. 

In exchange for making the Social 
Security trust fund financing worse, 
the President wants to borrow $2 tril-
lion. This sea of red ink shown on this 
chart is the story of the Bush economic 
policy. When the President came to of-
fice, we were actually generating a sur-
plus in the Treasury. And a surplus in 
our budget meant we weren’t bor-
rowing as much from Social Security; 
we were making it stronger. 

So the plan to strengthen Social Se-
curity was there when the President 
arrived, but the President said: I have 
a better idea. Let’s stop doing things 
the way we did in the past and let’s 
give tax cuts primarily to the wealthi-
est people in America. That will really 
pay off. 

Look what it paid off in—the biggest 
deficit in the history of the U.S. At a 
time when many of us warned the ad-
ministration you cannot really look 
into the future and say with any cer-
tainty what America will face, be care-
ful about cutting taxes, the adminis-
tration said: Step aside, we have a ma-
jority and we are going to pass it. If 
you don’t like it, just step aside. 

So a lot of us watched as these tax 
cuts were enacted. Look at the deficit 
projected from the tax cuts. Now the 
President wants to make it worse. The 
President is proposing adding to this 
national debt by privatizing Social Se-
curity and not paying for it. The Presi-
dent is suggesting adding even more 
debt to future generations and doing so 
by making the tax cuts permanent. 

Now, people like tax cuts. That is ap-
pealing. Every politician would like to 
get up before every audience and say I 
am going to cut your taxes and get a 
little round of applause. Then you look 
at it and ask, is that smart to do? The 
first obvious question is: Under Presi-
dent Bush’s tax cuts, who wins and who 
loses? 

I can tell you what the numbers 
show. Of the tax cuts that will take ef-
fect this year, 90 percent will go to peo-
ple making over $200,000 a year. Over 50 
percent of the new tax cuts will go to 

people with incomes of more than a 
million dollars a year. Half of the tax 
cuts that will take effect this year will 
go to people making over a million dol-
lars a year. 

At a time when the budget cannot 
find enough money for health care, par-
ticularly for the elderly in nursing 
homes and for children in poor families 
with mothers working two or three 
low-wage jobs, this President want to 
make his tax cuts of hundreds of mil-
lions of dollars to those making over a 
million dollars a year permanent. At a 
time when we are closing down Am-
trak, when this administration is not 
properly funding veterans health care, 
they want to make tax cuts to people 
making over a million dollars a perma-
nent. 

Well, it is a program that hasn’t 
worked to this point. Over the last 4 
years, we have seen our deficits get 
dramatically worse. The President 
talks about the Social Security fund-
ing shortfall over an eternity. It will be 
interesting to take a look at what, 
first, the cost of privatizing Social Se-
curity will be. The amount provided in 
the President’s budget for Social Secu-
rity is zero. That is why the Presi-
dent’s proposal has exactly that much 
credibility—zero. 

If the President really believed in his 
privatization plan, he would put it in 
the budget. Why didn’t he? Because it 
costs so much money; $754 billion is the 
lowest estimate for the first 10 years of 
the President’s plan. 

Look at the next 10; it is $4.5 trillion. 
We talk about trillions of dollars here 
in Washington. The President won’t 
talk about this at all. He will not in-
clude the cost of his privatization plan 
in the budget because it costs too 
much. He cannot afford to pay it. 

Take a look at, over the long haul, 
what it means. If he makes his tax cuts 
permanent through 2078—a long period 
of time—this is how much money will 
be taken out of the Treasury, $2 tril-
lion. Then look at the Social Security 
shortfall. It is one-third of that 
amount. If the President decided, here 
is a radical idea, we are not going to 
give tax cuts to people who make over 
a million dollars a year—you seem to 
be doing OK in America; this country 
has treated you pretty nicely, so we 
are not going to give you a tax cut—if 
we just said that and put the money in 
Social Security, it would be strong. 

Maybe there are other things we 
could do to make it even stronger. But 
this administration is bound and deter-
mined to give these tax cuts to the 
wealthiest people in America. 

I think when you take a look at this, 
you also have to remember something 
else. Who owns America’s debt? Who 
holds America’s mortgage? Who are the 
creditors we have to worry about? It 
turns out, it is foreign countries, pri-
marily China and Japan. The U.S. 
economy is now increasingly dependent 
on a handful of foreign central banks 
for our economic stability and secu-
rity. It is not only shortsighted to 
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come up with privatization plans that 
you do not pay for, tax cuts for 
wealthy people that you don’t pay for; 
it is shortsighted to be even more de-
pendent on foreign countries that hold 
our debt. 

Listen to this. Last October the chief 
currency analyst at MG Financial 
Group, one of the oldest companies in 
the retail foreign exchange industry, 
said as follows: 

The stability of the bonds market is at the 
mercy of Asian purchases of U.S. treasuries. 

Let me translate. What if the mort-
gage on your home was in the hands of 
someone who on any day could call you 
and say ‘‘pay it all off’’? It is not like 
15, 20, or 30-year mortgages but a mort-
gage they could call in tomorrow. What 
if they started worrying about your fi-
nancial circumstances? What if they 
worried that you would not have a pay-
check next week or somebody was sick 
in your home? Will they start worrying 
about whether you are going to make 
the payments? Getting nervous, they 
could call in that debt. It can happen. 
It can happen in this world. In the 
world situation, when they lose con-
fidence, as this gentleman is sug-
gesting, in the U.S. economy and the 
U.S. budget, we become even more vul-
nerable, and foreign countries such as 
China and Japan can say, all right, we 
will not call in your mortgage, we will 
just raise the interest rate. What will 
we do then? There is no place to turn. 
They can say, incidentally, we are not 
that confident about your dollar. We 
are going to start saying you have to 
convert your dollar into euro dollars or 
some other currency. 

All of these factors complicate our 
lives dramatically. The more we are in 
debt, the more we are dependent on for-
eign countries. These countries, coinci-
dentally, export to the United States 
dramatic amounts of goods and serv-
ices that cost us valuable jobs in Amer-
ica. It is no coincidence; Japan, China, 
Korea, other Asian countries that hold 
our debt are also holding America’s 
workers by the throat. They under-
stand they have us. 

So what does this conservative ad-
ministration, this Bush administration 
propose? More debt, more dependence, 
more power to our creditors, such as 
China and Japan. How can that make 
America any stronger? In fact, it 
makes us weaker. 

I sometimes wonder when I look at 
the long-term view whether people in 
the White House are stepping back to 
look at the reality of the world we live 
in; that here we are with a supple-
mental appropriation of $21 billion to 
fight the war in Iraq—and I will vote 
for that and every penny for which this 
administration asks. If it were my son 
or daughter, I would want them to 
have everything they need to be safe in 
this war. But at the same time, we are 
so dependent on foreign oil, buying it 
at record levels because we do not have 
a basic policy of energy conservation in 
America. 

A couple weeks ago, my wife and I 
bought a new hybrid car, a Ford. We 

are driving it around, getting used to 
it, hoping it works as promised. Why is 
it that we are not pushing for more 
fuel-efficient vehicles so there is less 
dependence on foreign oil? At the same 
time we are appropriating money to 
fight this war, we are sending money 
hand over fist to these oil-producing 
countries that, through the backdoor, 
are sending money to support ter-
rorism. Does that make any sense? 
Why would we not have an energy pol-
icy that also is about the security of 
America, which means an energy pol-
icy that reduces our dependence on for-
eign oil. Why don’t we have a budg-
etary policy that reduces our depend-
ence on foreign lenders, such as China 
and Japan? 

Exactly the opposite is coming out of 
this administration. It is totally upside 
down. It lacks common sense. 

Holdings of Treasury bonds by Japan 
were at $722 billion last October. Chi-
na’s rose to $191 billion. Steven Roach, 
the chief economist at Morgan Stanley, 
said: 

If all we have funding our current account 
imbalance is the good graces of foreign cen-
tral banks, we are increasingly on thin ice. 

So this bargain that the administra-
tion has proposed in privatizing Social 
Security drives us deeper in debt, 
which the President will not pay for, a 
debt for future generations and a debt 
held by foreign governments, and we 
become their debtors and at their 
mercy. 

We have to understand this. The 
President’s proposal makes Social Se-
curity’s long-term finances worse. It 
worsens our short- and long-term budg-
et outlook by trillions of dollars. It 
leaves our grandchildren to pay higher 
taxes on our national debt. And it 
makes us more dependent on foreign 
countries, such as Japan and China. 
That is not a good proposal for Amer-
ica. 

Let me tell you what I think we 
should do. I have lived through this be-
fore. As a new Member of the House of 
Representatives back in the 1980s, I no 
sooner arrived in town and they said 
Social Security is in trouble; we need 
to do something, and we need to do it 
now. I thought to myself: I got here 
just in time. 

So President Ronald Reagan, the 
leading Republican, turned to Speaker 
of the House Tip O’Neill, the leading 
Democrat, and said: Mr. Speaker, let’s 
do this together. Let’s create an honest 
bipartisan commission and let them 
come back with some proposals. 

Alan Greenspan, known as a Repub-
lican but respected as an economist, 
came forward and headed up the Com-
mission. They came up with a list. 
They said here is what you have to do 
to Social Security to keep it strong for 
a long time. Take your pick, but you 
have to do some of these things and do 
them now, in the early 1980s. It was a 
big debate. The debate went on for a 
long time. 

Were we going to increase the age by 
which people could retire on Social Se-

curity? Would we increase the payroll 
tax? Would we cut benefits? None of it 
was really that appealing. The idea of 
Social Security missing a payment was 
totally unacceptable. So we came to-
gether, Democrats and Republicans. We 
agreed. We passed the bill. President 
Reagan signed the bill. 

What happened as a result of our ac-
tion? We bought 58 or 59 years of 
strength and solvency in Social Secu-
rity. And that is exactly what we 
should do now. Set aside this privatiza-
tion plan. It is headed nowhere. The 
American people are not buying it. In-
stead, let’s do this on a bipartisan 
basis. Let the President propose a real, 
honest bipartisan commission and let 
them come up with honest, common-
sense ways, when played out over 40, 50 
years, that will make Social Security 
stronger. 

We rose to that challenge—I was here 
when it happened—and we can do it 
again. But we need to detoxify this de-
bate, pull the ideologues, people who 
have these extreme views about getting 
rid of Social Security, get them out of 
the picture. We do not need them in 
the room. Social Security needs to be 
here for future generations. Both par-
ties are usually committed to that 
goal, and they should be committed to 
it today. 

I suggest the President’s privatiza-
tion plan is a nonstarter. It is a plan 
that does not have the appeal that he 
thought it would. I am sure there were 
some excited about it initially. It just 
is not getting off the ground. 

Republican leaders, such as the 
Speaker of the House, said last week in 
a front page interview in the Chicago 
Tribune that you cannot force an idea 
such as this down the throats of the 
American people. I think he is right. I 
think he has recognized the reality. 
And I think he is willing, on a bipar-
tisan basis, to look at alternatives. 
That is the way we should all approach 
it—a bipartisan approach that truly 
strengthens and does not weaken So-
cial Security, a bipartisan approach 
that does not make wholesale cuts in 
benefits and add dramatically to Amer-
ica’s debt. That is the way we should 
approach this issue. 

Mr. President, I yield the floor and 
suggest the absence of a quorum. 

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. LEVIN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
CORNYN). Without objection, it is so or-
dered. 

Mr. LEVIN. Mr. President, let me 
begin by saying I intend to vote to con-
firm Judge Chertoff to be Secretary of 
the Department of Homeland Security 
based on what I know of him. What 
deeply troubles me is that information 
relevant to his confirmation has been 
arbitrarily denied to the Senate by the 
Justice Department. 
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In the course of preparing for the 

Homeland Security and Governmental 
Affairs Committee hearing on Judge 
Chertoff’s nomination, a document 
came to my attention bearing on Judge 
Chertoff’s responsibilities when he 
headed the Justice Department’s 
Criminal Division. The document was 
recently released by the FBI in re-
sponse to a Freedom of Information 
Act, or FOIA, request by the American 
Civil Liberties Union. It is dated May 
10, 2004. It indicates that FBI personnel 
working at the Guantanamo detention 
facility had major concerns about in-
terrogation techniques used on detain-
ees from Afghanistan by Department of 
Defense personnel, which techniques 
‘‘differed drastically’’ from traditional 
methods employed by FBI personnel, 
DOD and FBI techniques differed so 
drastically that FBI agents decided 
they had to ‘‘step out of the picture’’ so 
as not to participate in DOD-led inter-
rogations. 

Department of Defense interrogation 
techniques have been the focus of a 
number of investigations into detainee 
abuse allegations, including abuses 
graphically depicted in the photo-
graphs from Abu Ghraib prison. MG 
George Fay, who investigated detainee 
abuses by military intelligence per-
sonnel at Abu Ghraib, found that inter-
rogators at that prison were improp-
erly using harsh interrogation tech-
niques that came from Guantanamo, 
including stress positions, isolation, 
nudity, and the use of dogs to ‘‘fear up’’ 
detainees. 

The report of the panel chaired by 
former Secretary of Defense James 
Schlesinger found that these ‘‘more ag-
gressive’’ interrogation techniques de-
veloped at Guantanamo ‘‘migrated’’ to 
Afghanistan and Iraq and contributed 
to widespread abuses. 

The FBI document about which I am 
talking today makes clear that con-
cerns about DOD’s interrogation tech-
niques in use at Guantanamo, and so 
strenuously objected to by FBI agents, 
started at least as early as the fall of 
2002, before the abuses occurred at Abu 
Ghraib and elsewhere. 

The document at issue indicates that 
FBI agents communicated regularly 
with Justice Department officials, in-
cluding senior officials in the Criminal 
Division headed by Mr. Chertoff before 
he was appointed to the Federal bench. 
The FBI agents’ communications ex-
pressed their deep concerns about tech-
niques employed by DOD personnel. 

Let me read from the document at 
issue that we will be referring to this 
afternoon which is displayed on the 
chart beside me. It is from an FBI e- 
mail to T.J. Harrington from an offi-
cial whose name has been redacted. It 
reads in part as follows: 

I went to GTMO with blank— 

That is the first of many redacted 
items on this document. 

I went to GTMO with blank early on. We 
discussed the effectiveness of blank with the 
supervisory special agent. We, BAU— 

Which is the Behavior Analysis 
Unit— 

and ITOS1 the International Terrorism Oper-
ations Section 1—had also met with Generals 
Dunlevey and Miller explaining our position, 
law enforcement techniques versus the De-
partment of Defense. Both agreed the Bureau 
has their way of doing business and the DoD 
has their marching orders from the Sec Def. 

Although the two techniques differ dras-
tically, both generals believed that they had 
a job to accomplish . . . In my weekly meet-
ings with the DOJ, we often discussed 
BLANK techniques and how they were not 
effective or producing Intel that was reli-
able. 

Then there is a series of blanks, 
which appear to be the individuals’ 
names which have been redacted or 
withheld from release, with the abbre-
viation ‘‘SES’’ after the names that 
were blotted out, indicating that the 
individuals were members of the Senior 
Executive Service. The document then 
says, and these are the critical words, 
that all of those SES employees were 
from the Department of Justice’s 
Criminal Division and that they ‘‘at-
tended meetings with the FBI.’’ It goes 
on to say, ‘‘all agreed blank were going 
to be an issue in the military commis-
sion cases. I know blank brought this 
to the attention of blank.’’ 

Now, it is those redactions, those 
names, and that information which has 
been deleted, including the names of 
the senior officials in the Criminal Di-
vision of the Department of Justice 
participating in meetings with the FBI 
agents, which thwart the Senate in its 
constitutional role of deliberating on 
Judge Chertoff. 

Judge Chertoff was head of the 
Criminal Division from April of 2001 
until June of 2003. It is the division 
that he headed whose members are re-
ferred to here but whose names are 
blotted out so that we are unable to 
know who they are and we are unable 
to talk to those members of Judge 
Chertoff’s Criminal Division. 

On February 4, 2005, a little more 
than a week ago, Senator LIEBERMAN 
and I wrote to FBI Director Robert 
Mueller regarding this document. A 
copy of that letter is displayed next to 
me. This is what Senator LIEBERMAN 
and I wrote: 

We ask that an unredacted version of this 
three-page document be provided to the Of-
fice of Senate Security where we and staff 
members with appropriate clearance can re-
view it. Please provide an unredacted copy 
. . . by no later than 4 p.m. on Friday, Feb-
ruary 4, 2005. If you will not provide a copy 
of this document, please provide a legal jus-
tification for doing so. 

In a letter dated February 7, the De-
partment of Justice, not the FBI to 
whom we wrote but the Department of 
Justice, wrote back denying our re-
quest. The Justice Department claimed 
that an unredacted copy would not be 
provided to us because it contained, 
and it is referred to in this letter next 
to me, ‘‘information covered by the 
Privacy Act, . . . as well as delibera-
tive process material.’’ 

The Justice Department’s reasons for 
denying the request of Senator 
LIEBERMAN and myself are not just un-
founded and unacceptable. They are in-

credible. They are extreme. The Pri-
vacy Act is designed primarily to pre-
vent the U.S. Government from dis-
closing personal information about pri-
vate individuals who have not con-
sented to that disclosure. It is not in-
tended to be a means of concealing the 
names of public officials engaged in 
Government conduct funded with tax-
payers’ dollars. 

The Department of Justice’s invoca-
tion of the Privacy Act to deny the 
Senate relevant information regarding 
a nomination before the Senate is an 
abuse of the Privacy Act and a dan-
gerous precedent. Denying Congress 
documents relevant to our functions, if 
sustained, would effectively end most 
congressional oversight because Gov-
ernment employees are named in thou-
sands of documents which Congress re-
lies on in carrying out responsibility. 

Senator LIEBERMAN and I have writ-
ten to Attorney General Gonzalez re-
questing that he reconsider the deci-
sion to withhold this information. 

When I asked Judge Chertoff about 
this document at his nomination hear-
ing on February 2, he could not recall 
discussions between FBI and Depart-
ment of Justice Criminal Division offi-
cials concerning Department of De-
fense interrogation techniques at 
Guantanamo. He stated: 

I don’t recall having any discussion about 
techniques that the Defense Department was 
using in Guantanamo, other than simply the 
question of whether interrogations or ques-
tioning down there was effective or not. 

Judge Chertoff could not say who 
were the Criminal Division officials 
whose names had been redacted from 
the document which was up here a mo-
ment ago. Nor could he even confirm 
that the discussions referred to in the 
document between people from his 
Criminal Division and the FBI and De-
fense Department officials occurred 
during his tenure as head of the Crimi-
nal Division. 

If Judge Chertoff does not know that 
these discussions took place or who in 
his division might have engaged in 
these discussions or when they took 
place, does that not end the matter? If 
he is unable to say that those people 
whose names are blotted out talked to 
him or anybody in their supervisory 
capacity who supervised them, does 
that not bring this matter to an end? 
Of course it does not, and it cannot. 

By denying the Senate access to the 
names listed in the document, the De-
partment of Justice has prevented the 
Senate from finding out that informa-
tion so we might refresh Judge 
Chertoff’s recollection about the con-
versations referred to in the document, 
which involves senior Criminal Divi-
sion personnel that he was the head of; 
conversations with the FBI and De-
partment of Defense personnel regard-
ing DOD interrogation techniques at 
Guantanamo. 

Now, if the names of the Criminal Di-
vision personnel were known to him, 
which they are not—they are obviously 
blotted over—or if they were known to 
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us, surely we could ask those persons if 
they discussed these matters with peo-
ple who are higher up in the Criminal 
Division, their supervisors, including 
possibly with the head of the Criminal 
Division, Judge Chertoff. We clearly 
have a right to find out their names to 
ask them the same relevant questions 
that we could ask them if their names 
were not redacted. 

If we knew the names, in other 
words, surely it is relevant, it is appro-
priate for the Senate to ask these 
members of Judge Chertoff’s Criminal 
Division, did you discuss these matters 
that you overheard and were partici-
pating in with your supervisors at the 
Criminal Division? Did you ever bring 
these to the attention of now Judge 
Chertoff? 

If the names were not redacted, if it 
is appropriate for us to ask the names 
on that memo those questions, clearly 
we have a right to find out who they 
were so we can ask those same relevant 
questions. 

By its contorted reliance on the Pri-
vacy Act, the Justice Department is 
denying the Senate information rel-
evant to our consideration of whether 
to give our consent to this nominee. 
Our constitutional mandate is clear. 
The Justice Department’s decision to 
cover up this information is deeply dis-
turbing. Not only is the Senate being 
thwarted, the American public is being 
denied relevant information. If this 
misuse of the Privacy Act is not re-
sisted, congressional oversight of our 
governmental activities will be con-
trolled by the executive branch that we 
are supposed to oversee. We cannot 
allow the Department of Justice’s ac-
tion to stand unchallenged. 

The Congress obtains thousands of 
documents from the executive branch 
as part of our oversight responsibility, 
and we must. We had an investigation 
in the Permanent Subcommittee on In-
vestigations of the operation of the 
Comptroller of the Currency. Thou-
sands of documents were obtained with 
names of Government employees and 
we reached a conclusion that one of 
those employees had worked so closely 
with one of the banks that was being 
investigated that, in effect, he had ab-
dicated his responsibility as a Govern-
ment employee to oversee that bank he 
later took a job with. 

The same thing has been true with 
the Boeing investigation. It is true 
with hundreds of investigations. We 
must be able to obtain Government 
documents, and we do obtain Govern-
ment documents, all the time in Con-
gress as part of our oversight responsi-
bility. If the names of Government em-
ployees who are paid with taxpayer 
dollars are redacted, are not available 
to Congress, because allowing their 
names to be in those documents vio-
lates their privacy, this will wipe out 
the oversight responsibility of the Con-
gress. 

Senator LIEBERMAN and I have 
sought this particular document and 
we have done so because the document 

is relevant to this confirmation proc-
ess. The refusal of the administration 
to produce this unredacted document 
thwarts our constitutional responsi-
bility. There seems to be something in-
grained in the administration to 
thwart congressional oversight, par-
ticularly on the issue of detainee 
abuse. The history of this detainee 
abuse is important as a backdrop to 
what my point is this afternoon. 

A specialist by the name of Joseph 
Darby courageously came forward in 
the Defense Department in January of 
2004 with allegations and photos of ter-
rible abuses at Abu Ghraib. The admin-
istration did not inform Congress of 
the existence, the nature and the scope 
of these allegations and photos until 
April 28, almost 5 months later in 2004. 

They did come forward and notify 
Congress because that is the day the 
pictures were aired on a major network 
news program. The Congress only 
learned of the report of Major General 
Taguba who investigated the allega-
tions of abuse by military police at 
Abu Ghraib between January 31 and 
March 12, 2004, after his report was 
leaked to the press in early May of 
2004. We did not learn of White House 
Counsel Gonzales’s memo of January 
25, 2002, advising the President that the 
protections of the Geneva Conventions 
were ‘‘obsolete’’ and ‘‘quaint,’’ to use 
his words, until that memo was ob-
tained by the press in mid-May 2004. 

We did not learn of the August 1, 
2002, memo by the Office of Legal Coun-
sel on his novel interpretation of the 
anti-torture statute, the so-called tor-
ture memo, until it was obtained by 
the press in early June of 2004. That 
was the memo that defined prohibited 
torture extremely narrowly; for exam-
ple, that physical pain would have to 
be equivalent to organ failure, impair-
ment of bodily functions, or death to 
count as torture under the anti-torture 
statute. 

We now know of a second Office of 
Legal Counsel opinion from around the 
same time as the August 1, 2002, tor-
ture memo, which analyzes the legality 
of specific interrogation techniques. 
That memo has still not been made 
available to Congress. 

The Armed Services Committee of 
the Senate made a standing request on 
May 13, 2004, in a letter from Chairman 
WARNER to Secretary Rumsfeld, for 
‘‘all relevant documentation’’ regard-
ing the allegations of prisoner abuse 
and for ‘‘all legal reviews and related 
documentation concerning approval of 
interrogation techniques.’’ 

The response to date can only be con-
sidered slow and partial. 

The Defense Department has engaged 
in considerable foot-dragging in get-
ting to Congress the findings of its in-
vestigations into key aspects of the de-
tainee abuse issue. Although the De-
partment of Defense at one point esti-
mated that the report of General For-
mica regarding abuse allegations 
against Special Operations Forces in 
Iraq would be ready last August, and 

this report was briefed to the Secretary 
of Defense over a month ago, only late 
last Friday afternoon did the Armed 
Services Committee receive this re-
port. We have yet to receive the report 
of Navy Inspector General Vice Admi-
ral Church in the Department of De-
fense interrogation techniques in 
Guantanamo, Afghanistan, Iraq, and 
elsewhere. The Defense Department 
initially estimated that this report 
would be ready 6 months ago. The De-
partment’s slow-rolling has delayed ad-
ditional public hearings on the de-
tainee abuse issue. 

It is astonishing to me that only 
after becoming aware of the allega-
tions of detainee abuse at Guantanamo 
contained in the documents produced 
by the FBI under this ACLU FOIA re-
quest did the Department of Defense 
direct that an investigation into those 
allegations be initiated. 

The FBI documents that have been 
released under the FOIA request, al-
though redacted, nonetheless describe 
the FBI’s battles during 2002 and 2003 
with Department of Defense com-
manders at Guantanamo regarding the 
use by the Department of Defense of 
‘‘aggressive’’ and ‘‘coercive’’ interroga-
tion techniques. In response to an FBI 
internal inquiry, allegations of de-
tainee mistreatment at Guantanamo 
surfaced during the summer of 2004. 
This led the Bureau’s Inspection Divi-
sion in July of 2004 to contact all em-
ployees who served at Guantanamo 
after September 11, 2001, and request 
any information regarding detainee 
mistreatment at that facility. 

FBI employees’ responses to the FBI 
Inspection Division’s request relating 
to Guantanamo indicate that FBI per-
sonnel repeatedly raised concerns re-
garding Department of Defense interro-
gation techniques, including with De-
partment of Defense commanders at 
Guantanamo from late 2002 into mid- 
2003. One e-mail, dated May 10, 2004, de-
scribed how FBI officials raised their 
concerns with General Dunlavey, who 
was in charge of interrogation oper-
ations until October 2002, and with 
General Miller, who was commander of 
the facility from October 2002 until 
March of 2004. In these discussions the 
FBI officials were told: 

DOD has their marching orders from the 
Sec Def [Secretary of Defense]. 

The agent adds: 
Although the two [agencies’] techniques 

differed drastically, both Generals believed 
they had a job to accomplish. 

Another e-mail, dated December 9, 
2002, states that it has two attach-
ments: a description of an interroga-
tion matter raised with the com-
manding general at Guantanamo, pre-
sumably General Miller, and second: 
. . . an outline of the coercive techniques in 
the military’s interviewing tool kit. 

The FBI agent concludes by saying 
that he will bring back to headquarters 
a copy of the military’s interview plan 
for an unnamed detainee, saying, ‘‘You 
won’t believe it!’’ 
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The responses to the FBI’s internal 

inquiry show that FBI officials had 
many objections to DOD interrogation 
techniques. In his confirmation hear-
ing, Judge Chertoff suggested that FBI 
and DOD differences regarding interro-
gation techniques at Guantanamo 
might have related to whether Miranda 
warnings were to be provided, but that 
was not the case. FBI agents had offi-
cial guidance not to provide to detain-
ees at Guantanamo Miranda warnings. 
The differences between the two agen-
cies’ methods were different than that, 
and they went much deeper. 

Other FBI documents produced under 
the FOIA request show that agents 
complained about the effectiveness of 
DOD’s methods for producing reliable 
intelligence compared to the FBI’s 
interviewing techniques. One agent re-
ported telling DOD officials that the 
intelligence the Department of Defense 
was producing was ‘‘nothing more than 
what FBI got using simple investiga-
tive techniques.’’ Another FBI official 
complained that when an agent would 
begin to develop a rapport with the de-
tainee, ‘‘the military would step in and 
the detainee would stop being coopera-
tive.’’ 

Another major FBI concern was that 
Department of Defense interrogators 
were impersonating FBI agents. In one 
e-mail dated December 5, 2003, an FBI 
agent complained that DOD interroga-
tors had impersonated FBI agents in 
attempting to produce intelligence. 
The FBI agents expressed a concern 
that should this detainee’s story ever 
be made public, the FBI would be left 
‘‘holding the bag’’ because it would ap-
pear that ‘‘these torture techniques 
were done [by] ‘FBI’ interrogators.’’ 

A couple of the FBI e-mails chal-
lenged Defense Department officials’ 
public statements in 2004 regarding De-
partment of Defense methods of inter-
rogation used at Guantanamo. For ex-
ample, one e-mail dated May 13, 2004, 
reacts to statements of MG Geoffrey 
Miller, who at that time had moved 
from commanding the Guantanamo fa-
cility to Iraq, where he was in charge 
of all detention facilities, including 
Abu Ghraib. This is what that e-mail 
said: 

Yesterday . . . we were surprised to read 
an article in Stars and Stripes in which Gen-
eral Miller is quoted as saying that he be-
lieves in the rapport-building approach. This 
is not what he was saying at Gitmo when I 
was there—redacted—and I did cartwheels. 
The battles fought in Gitmo while General 
Miller was there are on the record. 

Constant battles between the FBI, 
part of the Department of Justice, and 
the Department of Defense officials at 
GTMO. 

The FBI agents’ responses to the In-
spection Division’s request regarding 
Guantanamo refer to other documents 
reflecting the FBI agents’ serious con-
cerns over Department of Defense in-
terrogation techniques. Among the 
documents cited are a lengthy ‘‘elec-
tronic communication’’ drafted by the 
FBI’s Behavioral Analysis Unit. That 

communication is dated May 30, 2003. It 
contrasts the Bureau’s interrogation 
methodology with that of the Depart-
ment of Defense. 

Another document is an electronic 
communication by the FBI’s Military 
Liaison and Detention Unit in Novem-
ber of 2003: 
. . . as to FBI’s disapproval—redacted—re-
gardless of whether they [those are the De-
partment of Defense interrogation tech-
niques] were approved by the Deputy Sec-
retary of Defense. 

Another document is a ‘‘must read’’ 
electronic communication from the 
FBI’s Miami division. 

A December 2003 e-mail refers to a re-
quest by the Military Liaison and De-
tention Unit that: 
. . . information be documented to protect 
the FBI [because of their] longstanding and 
documented position against use of some of 
DOD’s interrogation practices. . . . 

Either these documents remain 
unreleased to the public or, if released, 
their content has been almost entirely 
redacted. 

Reflecting the position of the docu-
ments I referred to is a May 19, 2004, 
memo to all divisions from FBI Gen-
eral Counsel Valerie Caproni. This 
memo states that: 

Existing FBI policy . . . has consistently 
provided that FBI personnel may not obtain 
statements during interrogations by the use 
of force, threats, physical abuse, threats of 
such abuse or severe physical conditions, 

and that: 
no interrogation of detainees, regardless of 
status, shall be conducted using methods 
which could be interpreted as inherently co-
ercive, such as physical abuse or the threat 
of such abuse to the person being interro-
gated or to any third party, or imposing se-
vere physical conditions. 

This memo from the FBI General 
Counsel continues as follows: that FBI 
personnel who participate in interroga-
tions with non-FBI personnel shall 
comply with FBI policy at all times, 
and specifically: 

FBI personnel shall not participate in any 
treatment or use any interrogation tech-
nique that is in violation of these guidelines 
regardless of whether the co-interrogator is 
in compliance with his or her own guidelines. 

Accordingly, the guidance to FBI 
personnel was to remove themselves 
from the situation if the interrogation 
is being conducted in a manner not 
compliant with FBI policy. 

In response to the FBI Inspection Di-
vision’s request, several FBI agents re-
ported observing ‘‘aggressive treat-
ment’’ of detainees at Guantanamo. 
One agent reports witnessing on a cou-
ple of occasions detainees ‘‘chained 
hand and foot in a fetal position on the 
floor, with no chair, food, or water.’’ 

This FBI agent describes how often-
times these detainees had urinated or 
defecated on themselves, having been 
left in this position for 18 or 24 hours or 
more. One detainee subjected to these 
techniques had apparently been ‘‘lit-
erally pulling his own hair out 
throughout the night.’’ The agent spec-
ulated that these techniques were 
being used by ‘‘the military, govern-

ment contract employees’’ and a third 
group whose identity has been re-
dacted. 

The FBI documents indicate that Bu-
reau officials intended to notify the 
Defense Department regarding the FBI 
Inspection Division’s findings regard-
ing Guantanamo abuse allegations. A 
summary of that internal inquiry 
states that 26 of the agents who re-
sponded to the Inspection Division’s re-
quest said they had observed some 
form of detainee mistreatment by non- 
FBI personnel. 

After reviewing these statements, 
FBI General Counsel Valerie Caproni 
deemed 17 of these incidents to involve 
‘‘appropriate DOD-approved interroga-
tion techniques.’’ The remaining nine 
were determined to require followup 
interviews. The summary states that 
the FBI Inspection Division was to pre-
pare a report based on those followup 
interviews, to be forwarded to General 
Counsel Caproni, who would, in turn, 
notify the Defense Department. 

It is not clear whether this report 
was ever prepared or provided to the 
Defense Department. If it does exist, 
the Defense Department has not pro-
vided it to the Senate Armed Services 
Committee. 

In addition, other FBI documents re-
leased under the FOIA request include 
a partially redacted letter dated July 
14, 2004, from Thomas Harrington, who 
served as the head of the FBI team at 
Guantanamo, to MG Donald Ryder, 
who is commanding general of the 
Army Criminal Investigation Com-
mand, detailing highly aggressive in-
terrogation techniques at Guanta-
namo. The incidents witnessed by FBI 
agents as early as the fall of 2002 in-
clude what appeared to be a female in-
terrogator squeezing a male detainee’s 
genitals and bending back his thumbs 
and the use of a dog to intimidate a de-
tainee. Details of a third incident were 
redacted from the letter, but according 
to the press, the letter describes a pris-
oner gagged with duct tape covering 
much of his head to prevent him from 
reciting from the Koran. Another inci-
dent involved a detainee suffering from 
extreme mental trauma after being 
kept in an isolation cell flooded with 
lights for 3 months. 

The Harrington letter indicates that 
these incidents and other FBI concerns 
were discussed with two officials in the 
Department of Defense’s General Coun-
sel’s Office in mid-2003. Despite the 
Armed Services Committee’s standing 
request for ‘‘all relevant documenta-
tion relating to the prisoner abuse 
issue,’’ the committee was not told by 
the Defense Department of receiving 
the Harrington letter last July, nor 
have we been informed regarding what 
actions the Department took in re-
sponse to these allegations. 

What the documents produced under 
the FOIA request indicate is that the 
administration’s policies on the mean-
ing of torture and the legality of spe-
cific interrogation techniques had 
opened the door to abuses. The docu-
ment that Senator LIEBERMAN and I 
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have sought in the course of Judge 
Chertoff’s nomination proceedings 
shows clearly that the FBI was raising 
its concerns about DOD interrogation 
techniques as early as the fall of 2002. 

That would be a few months after the 
Justice Department’s Office of Legal 
Counsel issued its August 1, 2002, memo 
interpreting the Federal antitorture 
statutes. 

The December 1, 2002, memo by Sec-
retary Rumsfeld put the stamp of ap-
proval on interrogation techniques 
that went beyond those that were in 
existing Army doctrine, and these were 
for use in Guantanamo. These included 
stress positions, isolation, deprivation 
of light, auditory stimuli, 20-hour in-
terrogation, nudity, and exploiting de-
tainees’ phobias such as the fear of 
dogs. 

One month later, Secretary Rumsfeld 
rescinded his approval of those tech-
niques. He ultimately approved, in 
April of 2003, a narrower set of interro-
gation techniques. Regardless of which 
memo was in effect at the time of the 
FBI memo, Congress needs to find out 
whether the alleged mistreatment re-
flected the more aggressive DOD-ap-
proved interrogation techniques tem-
porarily authorized for Guantanamo in 
December of 2002, or went beyond even 
those. 

The concerns that the FBI expressed 
to the Defense Department were classi-
fied. But reports of abusive practices in 
Guantanamo were leaked to the press. 
The New York Times article from No-
vember of 2004 reported on a confiden-
tial International Committee of the 
Red Cross report which found that the 
highly refined system for the detention 
and interrogation of detainees at Guan-
tanamo was ‘‘tantamount to torture.’’ 
The article also states that the report, 
based on an ICRC visit to the facility 
the previous June, notes incidents of 
detainees being subjected to loud, per-
sistent music, prolonged cold, and 
‘‘some beatings.’’ 

The New York Times article dated 
January 1, 2005, cited anonymous inter-
views with military officials who par-
ticipated in interrogations at Guanta-
namo, confirming the use of the same 
kinds of aggressive interrogation tech-
niques which the FBI agents reported. 
These techniques reportedly included 
shackling inmates for hours, leaving 
them to soil themselves, or subjecting 
them to loud music. Again, as the re-
ports of General Fay and the Schles-
inger panel concluded, it was these ag-
gressive techniques in use at Guanta-
namo which migrated, in their words, 
to Afghanistan and Iraq that contrib-
uted to the occurrence of detainee 
abuse there. 

It was not just the FBI that objected 
to those techniques. We recently 
learned of a June 2004 memo written by 
Defense Intelligence Agency Director 
VADM Lowell Jacoby to Under Sec-
retary of Defense for Intelligence Ste-
phen Cambone advising him that DIA 
interrogators had been threatened by 
U.S. special operations forces, in-

structed not to leave the compound, 
and ordered not to talk to anyone in 
the United States when the DIA per-
sonnel observed and sought to docu-
ment and report that they had ob-
served those personnel physically abus-
ing detainees during an interrogation 
in Iraq. 

The Jacoby memorandum is another 
example of how this Congress has not 
been kept apprised and is only finding 
out after the fact about the depth and 
breadth of the allegations of detainee 
abuse. 

That is totally unacceptable and 
should energize the Congress. But what 
should doubly energize all of us is when 
the Department of Justice denies us in-
formation relevant to our constitu-
tional responsibilities, particularly 
after there has been a specific request 
for that information. 

My purpose in coming to the floor 
this afternoon is to alert the Senate to 
this direct challenge to our ability not 
only to perform our confirmation re-
sponsibilities but our ability to per-
form our oversight function so essen-
tial to the system of checks and bal-
ances that serve as a brake on the pow-
ers of the executive branch regardless 
of who is in control of the executive 
branch. 

It is not the first time the adminis-
tration has asserted broad new powers 
to withhold information from Con-
gress. A broad claim of executive power 
was made in the letter to Senator WAR-
NER and me from the deputy general 
counsel of the Department of Defense 
on June 15, 2004. The letter referred to 
‘‘the President’s constitutional author-
ity to withhold information the disclo-
sure of which could impair foreign rela-
tions, [or] national security, [or] the 
deliberative process of the Executive.’’ 

Presidents traditionally claim the 
constitutional authority to assert ex-
ecutive privilege when personally de-
termining that it is necessary to do so 
to protect their ability to receive can-
did advice from senior officials in the 
executive branch. 

But that is not the issue here. 
The privilege asserted by that De-

partment of Defense letter that Sen-
ator WARNER and I received is not lim-
ited to cases involving Presidential de-
liberations and advice given to the 
President himself. That letter asserts 
the power to make unilateral decisions 
to withhold documents relating to for-
eign relations, national security, or de-
liberations within all parts of the exec-
utive branch. 

That is a breathtaking claim which 
must be resisted—resisted on a bipar-
tisan basis—by any Congress serious 
about the oath we have taken to defend 
the Constitution. 

That Defense Department letter is a 
bald assertion of a privilege whereby 
executive branch officials can withhold 
anything from Congress that those offi-
cials, in their sole discretion, deter-
mine to be sensitive, embarrassing, or 
which make such officials uncomfort-
able. Congress insisted on access to 

documents of this kind in the past be-
cause they are essential to the conduct 
of our oversight functions. 

The document withheld from us in 
the confirmation matter before us goes 
beyond any previous assertion by any 
administration, as far as I can deter-
mine. There has been no claim of exec-
utive privilege here. The document 
itself has no bearing on any advice 
given to the President by anybody. 

All of us should object to the with-
holding of the complete May 4, 2004, 
FBI memo which refers to the discus-
sions at which members of the Justice 
Department’s Criminal Division were 
present involving abuses at Guanta-
namo, when Judge Chertoff was head of 
the Criminal Division. 

The Department of Justice’s use of 
the Privacy Act takes the efforts to 
thwart congressional oversight to a 
new extreme. It is the latest manifesta-
tion of the executive branch’s deter-
mination to seize any crumb of jus-
tification to prevent Congress access to 
executive branch documents relevant 
to carrying out our constitutional re-
sponsibilities of confirmation and over-
sight. 

Congress should not sit idly by while 
the executive branch asserts sweeping 
authority to frustrate Congress’s exer-
cise of our constitutional responsi-
bility. Broad executive branch asser-
tions of privileged information and dis-
tortion of the Privacy Act threaten to 
reduce the Senate role in advising and 
consenting on senior level appoint-
ments to an exercise of rubberstamping 
the administration’s nominees. The 
Senate should assert its constitutional 
power to get information relevant to 
the confirmation process and to our 
oversight responsibilities. 

We have not carried out our constitu-
tional oversight responsibilities, as far 
as I am concerned, in the area of de-
tainee abuse as evidenced by the fresh 
revelations of abuse allegations in Iraq, 
Afghanistan, Guantanamo, and else-
where. 

Those allegations did not come from 
our oversight activity. That informa-
tion—those allegations—came from 
FOIA requests and media initiatives. 

The administration has not lived up 
to its promise to keep Congress in-
formed on the issue of prisoner abuse. 
The administration has effectively sti-
fled even modest congressional efforts 
at oversight. 

As I said at the beginning, based on 
the information that is available, I will 
vote to confirm Judge Chertoff. I be-
lieve most or all Members will, but all 
Members should stand up to the admin-
istration’s denial of a document which 
is relevant to his confirmation. We 
should act in unison to affirm and 
carry out the Senate’s traditional over-
sight activities, regardless of which 
party controls this body or the White 
House. 

I yield the floor, reserve the balance 
of my time, and I note 20 minutes of 
that time I would like to allocate to 
Senator DODD. 
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The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The Senator from Omaha. 
Mr. COBURN. I suggest the absence 

of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. WYDEN. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WYDEN. Mr. President, I ask 
unanimous consent to speak as in 
morning business and that the time be 
taken out of the time allocated to 
speak on the nomination. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

MEDICARE PRESCRIPTION DRUG BENEFIT 
Mr. WYDEN. Mr. President and col-

leagues, on Friday, the President said 
he would veto any changes that would, 
in his words, undermine the Medicare 
prescription drug benefit. 

As one Democratic Senator who 
voted for the program and who wants 
to work very much in a bipartisan way 
to fix this program, I would ask this 
afternoon, with all due respect, that 
the President of the United States re-
consider his position. 

The President says that making 
changes to the Medicare drug benefit is 
going to take away benefits our seniors 
need. But I believe that smart changes 
now are the key to preserving seniors’ 
benefits. Wise changes are not going to 
endanger the Medicare drug benefit, 
but, mark my words, refusing to mend 
it could end it. Spiraling costs and the 
low levels of participation we have 
seen thus far may jeopardize the very 
survival of the Medicare drug benefit. 

Colleagues, the reason I believe that 
is the combination of these costs that 
continue to soar—they were originally 
appraised at about $400 billion; now 
they are upwards of $700 billion, and 
there are some estimates of $1 tril-
lion—the combination of the escalating 
costs and the paltry rate of seniors 
signing up, at least to date, means this 
program will require a great deal of 
money to be spent on a relatively small 
number of people. That is not a pre-
scription for the program to survive. 

I, for one, as someone who voted for 
this program and who feels passion-
ately that it is important to get this 
right, hope the Senate comes together 
to try to put in place the changes that 
the program needs to get it back on 
track. I simply believe ignoring the ob-
vious problems I have mentioned and 
the threat to veto any bipartisan solu-
tion is not a productive or responsible 
reaction. 

Making changes to contain costs and 
increase participation—making those 
changes on a bipartisan basis—is pre-
cisely what the Congress and the ad-
ministration ought to be spending 
their time doing. I, for one, think the 
legislation that Senator SNOWE and I 
have worked on for more than 3 years 

is a very good place to start. But, obvi-
ously, colleagues of both parties have 
other ideas. 

I see my friend, the distinguished 
Senator from Oklahoma, in the Cham-
ber. He and I served in the House on 
the Health Committee. He has excel-
lent ideas with respect to ways to hold 
down some of the costs in the Medicare 
program overall, particularly in the 
preventive area. I think he is dead on 
target. Senator SNOWE and I have what 
we think is a bipartisan first step with 
respect to getting the prescription drug 
program back on track. But certainly 
colleagues in this body have other 
ideas. 

The reason Senator SNOWE and I ad-
vocate the approach we are taking is 
that it essentially builds on what is 
going on in the private sector. For the 
life of me, I cannot figure out why 
Medicare will not be a smart shopper 
the way everybody else is in the pri-
vate sector. I have said that Medicare, 
as a purchaser, is pretty much like the 
fellow in Price Club buying toilet paper 
one roll at a time. Nobody would shop 
that way. It defies common sense be-
cause all across the country, if you are 
interested in purchasing something, 
and you are already going to purchase 
a certain amount, and you agree to buy 
more of it, then people give you a dis-
count. It is just economics 101. Yet 
Medicare has not gotten that message. 

So under the legislation that Senator 
SNOWE and I have been pursuing, we 
take a sharp-pencil, fact-based, cost- 
containment approach that essentially 
builds on what is going on in the pri-
vate sector across the country. 

In addition to the effort to use those 
private sector cost-containment tech-
niques, we would provide that drug 
prices be monitored to make sure arti-
ficial price increases do not negate the 
benefit to older people. We would make 
sure that seniors have the information 
about real savings so they can choose 
the plan that best makes sense for 
them. 

It seems to me, by refusing the op-
portunity to make any improvements 
to this program, the White House is 
writing a prescription for a program 
that cannot survive. I do not want to 
see that happen. A number of us in this 
body took some real risks to be part of 
this bipartisan plan. What I want to do 
is roll up my sleeves and work with the 
President, work with colleagues of 
both political parties, on a bipartisan, 
cost-containment strategy that will 
save this program. That is what this ef-
fort ought to be all about: saving this 
program. 

I am not the only one who believes 
that Medicare’s needs ought to take 
precedence at this time. Here is what 
David Walker, the Comptroller General 
of the Government Accountability Of-
fice, said recently: 

The Medicare problem is about seven times 
greater than the Social Security problem 
and it has gotten much worse. It is much big-
ger, it is much more immediate and it is 
going to be much more difficult to effec-
tively address. 

The President has said he is going to 
tackle Medicare when he is done with 
Social Security. But the facts are the 
facts, and the timetable for trouble in 
Medicare is a lot tighter. At the very 
least now, changes should be made to 
shore up the newest element of Medi-
care: the hard-won prescription drug 
benefit, that every time we turn 
around the costs go up and up. 

So it is time to introduce the cost- 
containment, attention-to-detail, and 
sharp-pencil accounting that has been 
lacking in this program so far. I want 
to make it clear, failure to put in place 
those kinds of approaches jeopardizes, 
in my view, the very survival of this 
program. I do not want to see that hap-
pen. 

Like a lot of colleagues—and the 
Senator from Oklahoma has devoted 
his professional life to health care—I 
feel very strongly about this subject. I 
got involved in health care back in the 
days when I was codirector of the Or-
egon Gray Panthers and I could only 
dream about this kind of opportunity 
for public service and to get this issue 
right. 

The reason I voted for the legislation 
initially is I thought it was a first step. 
I thought it was a constructive step be-
cause it would help people with very 
big bills and very low incomes. There 
were a lot of other deficiencies in it, 
but I thought: At least we are getting 
started because we are helping two 
groups where the need is very great. 
But I think the events of the last few 
months, as I say, raise real questions 
about whether this program can sur-
vive. I do not think, frankly, the pre-
scription drug benefit program can 
stand a whole lot more bad news. 

So what I would hope we would do, in 
addition to having the debate about ex-
actly how much this has gone up—it is 
very obvious it has gone up and up re-
peatedly, and is sure to go up even 
more—is spend our time with our 
sleeves rolled up, working in a bipar-
tisan way, working with the President 
of the United States, to make sure this 
program delivers on its promise. 

A good prescription drug benefit is 
something this country can’t afford 
not to have. Senator COBURN knows 
about this. He has probably heard ex-
actly the same experience I hear from 
physicians in Oregon who tell me that 
they have actually put seniors in hos-
pitals because there is not an out-
patient prescription drug benefit. That 
is pretty bizarre, even by the standards 
of Washington, DC, to have people go 
into a hospital, roll up these enormous 
costs under what is called Part A of 
Medicare, because we don’t have a sen-
sible, well-designed prescription drug 
benefit on an outpatient basis under 
Part B of the program. 

When people say we cannot afford to 
do this, I think we can’t afford not to 
do it. But it has to be properly de-
signed. It has to be structured so as to 
make the best possible use of taxpayer 
resources during a belt-tightening time 
in our Government. 
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I hope the President will reconsider 

his position. I hope the President will 
recall his threat to veto changes to the 
Medicare drug benefit. I assure col-
leagues, particularly colleagues on the 
other side of the aisle, that I want to 
work with them in a bipartisan way. 
Having voted for this legislation and 
having the welts on my back to show 
for it, I want this legislation to suc-
ceed. So Congress has some heavy lift-
ing ahead to make sure there are re-
sponsible, practical adjustments to this 
program that are going to save it for 
the future and to get the job done right 
for the country’s older people. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Ms. COLLINS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. MAR-
TINEZ). Without objection, it is so or-
dered. 

Ms. COLLINS. Mr. President, I start 
my remarks by putting this debate in 
context. Senator LEVIN, with whom I 
proudly serve not only on the Home-
land Security and Governmental Af-
fairs Committee but also on the Senate 
Armed Services Committee, catalogued 
some of the interrogation techniques 
used by certain DOD personnel that for 
many months have disturbed all of us. 
They have led us to hold hearings in 
the Armed Services Committee and 
they have led the Intelligence Com-
mittee to embark upon an investiga-
tion of the interrogation techniques 
used by certain CIA employees. But to-
day’s debate is about Michael Chertoff. 
It is about whether Michael Chertoff, 
who has repeatedly assured us by di-
rect testimony under oath and in writ-
ten responses to questions that he has 
had nothing to do with the interroga-
tion policy, should be confirmed to be 
Secretary of Homeland Security. 

I want to make that very clear. The 
debate today is not about the interro-
gation policies, the techniques that led 
to abuses that disturb and concern us 
all. The debate today is about the fit-
ness, the qualifications, and the char-
acter of Judge Michael Chertoff for 
this very important position. 

I turn to some of the testimony that 
Judge Chertoff gave in response to 
questions from Senator LEVIN and 
other members of the committee. I 
note that his testimony before the 
committee was sworn testimony. He 
was under oath, as are all of the nomi-
nees who come before our committee. 
As this chart shows, Judge Chertoff 
testified as follows: 

I was not aware during my tenure at the 
Department of Justice . . . if there were 
practices in Guantanamo that would be tor-
ture or anything even approaching torture. 

In response to another question, he 
said: 

I don’t recall having any discussion about 
techniques that the Defense Department was 

using in Guantanamo other than simply the 
question of whether interrogations or ques-
tioning down there was effective or not. I 
was never informed or had no knowledge at 
the time . . . about any use of techniques in 
Guantanamo that were anything other than 
what I would describe as kind of plain va-
nilla. 

Again, in response to a posthearing 
question submitted for the record by 
Senator LEVIN: 

[T]he tenor of the discussion was what in-
formation was being furnished by detainees 
and whether detainees should be encouraged 
to talk by providing offers of favorable treat-
ment in return for information. I recall no 
discussion of mistreatment of detainees. 

Mr. President, I quote from those re-
sponses because they are unambiguous. 
In addition, in the prehearing ques-
tions, Judge Chertoff stated unequivo-
cally his opposition to torture, no mat-
ter where it might occur. 

Senator LEVIN has expressed his con-
cern that the Department of Justice 
has refused to release information re-
dacted from an e-mail discussing the 
interrogation techniques at Guanta-
namo Bay. I do not believe the infor-
mation Senator LEVIN seeks is relevant 
to the important issue at hand, the 
nomination of Judge Michael Chertoff 
to be the Secretary of Homeland Secu-
rity. 

Nonetheless, let’s review what we 
know about this e-mail. The first ques-
tion that my colleagues might well ask 
about this e-mail is: Did Michael 
Chertoff write the e-mail? The answer 
to that question is no. 

Then my colleagues might say: Was 
the e-mail addressed to him? Again, I 
inform my colleagues that it was not. 
The answer is no. 

My colleagues might ask: Was he a 
recipient of this e-mail? Was he cc’d on 
it, or bcc’d on the e-mail? Again, the 
answer is no. 

Well then, you might ask: Was Mi-
chael Chertoff named in the e-mail? 
Again, the answer is no. 

In fact, you may ask: Had Michael 
Chertoff even seen the e-mail prior to 
the day of his nomination hearing? 
Again, the answer is no. 

Is it surprising that Judge Chertoff 
testified that he had never seen the e- 
mail prior to the day of the hearing? 
Again, the answer is no, it is not sur-
prising at all because the e-mail was 
drafted a year after Judge Chertoff had 
left the Department. 

The real question, then, is what an 
unredacted copy of this e-mail could 
possibly add to our evaluation of Judge 
Chertoff’s qualifications for the job of 
Secretary of Homeland Security? Sen-
ator LEVIN has said that since this e- 
mail refers to some discussions that 
may have taken place while Judge 
Chertoff was at the Department of Jus-
tice—even though the e-mail was writ-
ten more than a year after he left the 
Department of Justice—Senator LEVIN 
says that if we got the names of the 
Criminal Division staff who met with 
the FBI regarding the interrogation 
techniques, we could attempt to ques-
tion the officials mentioned in the e- 

mails in order to, and I am quoting 
Senator LEVIN, ‘‘refresh Judge 
Chertoff’s recollection of these mat-
ters.’’ 

First, I must say that the contention 
that we would need to know the names 
and then go back and question Judge 
Chertoff in order to refresh his recol-
lection is, in my judgment, demeaning 
to Judge Chertoff. He was straight-
forward in his testimony. He answered 
all the questions that were posed to 
him, both before the hearing, at the ex-
tensive hearing, and after the hearing. 
He was unequivocal in his testimony 
on this issue. As I have shown you with 
the previous posters, he said: 

I was not aware during my tenure at the 
Department of Justice if there were prac-
tices at Guantanamo that would be torture 
or anything even approaching torture. 

Second, the suggestion that we 
should question DOJ officials about 
Judge Chertoff’s sworn testimony is 
one that I reject outright because what 
we are saying is that it assumes Judge 
Chertoff was not being candid with the 
committee. There is no evidence of 
that. There is no indication at all that 
he was not completely truthful and 
forthright with the committee. 

Judge Chertoff has already testified 
under oath. I see no reason why we 
should not take his testimony, his 
sworn testimony, at face value. This is 
particularly true when there is nothing 
in the e-mail that suggests his testi-
mony was not accurate. We have no 
reason to believe it was not accurate. I 
would have to ask, have we become so 
cynical about the good people who are 
making extraordinary sacrifices to 
serve their country? If this is what the 
confirmation process is becoming all 
about, then I fear that very good peo-
ple are going to say, No. They are 
going to say, It is not worth having my 
honesty questioned when all I am try-
ing to do is to serve my country. 

I remind my colleagues that Judge 
Chertoff is giving up a lifetime ap-
pointment on one of the most pres-
tigious courts in our country in order 
to answer the call to serve in one of the 
most difficult, the most thankless jobs 
in the Federal Government. It troubles 
me deeply that we have delayed his 
nomination, that there are some who 
are saying, No, I want to check on this 
testimony more, when there is no evi-
dence to suggest that is warranted. 

We need a strong leader in place at 
the Department of Homeland Security. 
It has been 13 days since Secretary 
Ridge has vacated that position. We 
know the Department has problems— 
that there are management problems, 
there are policy challenges. We need to 
get the Secretary in place as soon as 
possible. He needs to be able to get his 
team in place to tackle the serious se-
curity issues and management chal-
lenges facing the Department. 

I think our country is very fortunate 
to have someone with the background, 
the experience, the intellect, the quali-
fications, and the integrity of Judge 
Chertoff who is willing to serve. I think 
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we should have confirmed him last 
week, and I think we need to get him 
in place without further delay. 

The PRESIDING OFFICER. The Sen-
ator from Michigan. 

Mr. LEVIN. Mr. President, first, let 
me comment on the statement of my 
dear friend, Senator COLLINS, that 
somehow or other seeking information 
is questioning anybody’s integrity. We 
are seeking information because it is 
relevant to a confirmation process. 

Senator LIEBERMAN and I wrote a let-
ter seeking information which relates 
to the confirmation process in a very 
important way. We are not going to get 
that information because the Depart-
ment of Justice has decided they will 
not unredact the names of Government 
employees who were present at discus-
sions relative to the procedures used, 
the techniques used at Guantanamo 
during the period that Judge Chertoff 
was head of the Criminal Division and 
where those Government employees 
were members of his Criminal Division. 
That is not a challenge to anybody’s 
integrity. That is not demeaning. That 
is simply carrying out a responsibility 
that this Senate has to be fully in-
formed as to the facts that relate to a 
nominee. It is that simple. It is that 
important. 

For the Department of Justice to say 
the names of Government employees 
somehow or other should remain secret 
when those employees, paid by the tax-
payer, were present during conversa-
tions at which the FBI strongly ob-
jected to the techniques and tactics 
which were being used by the Depart-
ment of Defense to obtain information 
is simply something that we as a Sen-
ate cannot accept. 

We cannot be denied relevant infor-
mation. We cannot and should not be 
denied relevant information. 

There is only one question here, it 
seems to me; that is, the request of 
Senator LIEBERMAN and myself for rel-
evant information. If it is relevant in-
formation, every one of us should sup-
port the request. If it is not relevant 
information, it is a totally different 
issue. But is it relevant? 

If members of Judge Chertoff’s staff, 
whose names have been covered up by 
the Department of Justice—if we are 
denied those names, is it relevant that 
members of the Department of Justice 
Criminal Division who were present 
during conversations apparently after 
conversations—we at least know of 
one—where there were heated disputes 
between the FBI and the Department 
of Defense over the tactics which were 
used at Guantanamo Bay—Judge 
Chertoff doesn’t remember those dis-
cussions. He said that twice in his an-
swers. I don’t disagree with him at all. 
If he doesn’t remember, I take him at 
his word—he doesn’t remember. 

That is not the question. The ques-
tion is, Are there members of his divi-
sion who were present so that we can 
ask them whether they informed their 
supervisors, and whether, just possibly, 
Judge Chertoff, then head of the Crimi-

nal Division, was informed. If he 
doesn’t remember being informed, I 
don’t doubt that. I am not doubting 
that at all. 

But I guess the most direct question 
I can ask is this: If those names were 
not redacted, if instead we had those 
four names there, is there any doubt in 
any Senator’s mind that we could ask 
those people whose names we know 
whether they informed their super-
visors of this heated debate between 
the FBI and the Department of Defense 
personnel? 

The FBI in memo after memo after 
memo was strongly objecting to the 
practices of military members of the 
Department of Defense, some of whom 
were pretending they were FBI mem-
bers. This was not one casual conversa-
tion. There was a major confrontation 
going on between the FBI, strongly, 
heatedly, telling the Department of De-
fense: We can’t participate in what you 
are doing. We object to what you are 
doing. Those techniques are wrong. We 
cannot participate. We are going to 
withdraw from these techniques. 

Then, if at least in one of these con-
versations—you have four SESs, execu-
tives in Judge Chertoff’s division, 
which he headed, who were present at 
the discussions—he says: I don’t re-
member. Fine. I take him at his word. 

But—at least if we do not have the 
responsibility—we surely have the 
right, if we know those names, to ask 
those folks: Look. You were present at 
these conversations. You were rep-
resenting the Criminal Division of the 
Department of Justice. The FBI was 
strongly objecting to what was going 
on. 

These were abusive techniques that 
were being used which have created so 
much problem for this country and for 
our military. You were present. Our 
question to you is this, Did you inform 
any of your supervisors of what you 
heard? And, by the way, perhaps for a 
different hearing, if not, why not? But 
if they say no, that means obviously 
there is nothing with which to refresh 
Judge Chertoff’s memory. 

The good Senator from Maine asked 
a number of questions to which the an-
swers were clearly no. Did he write 
these documents? He did not. Did he re-
ceive a copy of this document? He did 
not. But the question that yes is the 
answer to is, if the names of those em-
ployees of the Criminal Division were 
written out in this document and not 
redacted, would it be appropriate for a 
Member of the Senate or our staff to 
ask those employees, Did you inform 
your supervisors of these debates going 
on, which were raging debates between 
the FBI, the Department of Justice on 
one side and the Department of Defense 
on another? The answer to that ques-
tion, I think, is yes. 

I think, without any doubt, if those 
names were there and not covered over 
by the Department of Justice, that it 
would be perfectly appropriate for any 
of us to ask John Doe: Did you report 
those discussions in which you were 

participating? Were you both, appar-
ently, putting forward objections to 
the techniques being used and heard 
the FBI objecting to those techniques? 
Did you let your supervisors know? 

If that is a legitimate question to ask 
those unnamed employees, if we had 
their names, if that is a legitimate 
question to ask them, is it not legiti-
mate to find the names of those em-
ployees so we can ask a legitimate 
question? I think the answer is yes. 

I don’t disagree at all with the Sen-
ator from Maine when she says that 
Judge Chertoff didn’t write it—appar-
ently didn’t receive it and did not 
name those questions at all—and an-
swered yes. But there are a couple of 
questions which also have to be an-
swered yes. If we knew the names of 
those employees who were present at 
those discussions, could we ask them 
whether they notified their super-
visors? I think the answer is yes. That 
is an appropriate question. 

Second, if so, is it an appropriate 
question to ask, Did you ever talk to 
Judge Chertoff about it? 

That doesn’t challenge his integrity. 
He says on a number of occasions that 
he doesn’t recall having any discussion 
about techniques. I take him at his 
word. 

But if they recall talking to their su-
pervisors, then, it seems to me, we are 
in an area which is perfectly appro-
priate to a confirmation process. 

There is no intent to challenge his 
integrity. In fact, I am going to vote 
for Judge Chertoff based on what I 
know. As I explained before, I am going 
to vote for Judge Chertoff based on the 
information before us. 

But I think as a body we should re-
ject unanimously—all of us—the excuse 
given by the Department of Justice. If 
the Privacy Act is not allowed in nam-
ing Federal employees who were par-
ties to discussions, we have to reject 
that argument, or else we can forget 
congressional oversight. 

We get tens of thousands of docu-
ments a year that have names of Fed-
eral employees we need and to whom 
we need to talk. They cannot be pro-
tected by the Privacy Act. The Privacy 
Act is intended to protect the privacy 
of citizens of this country. It is not to 
protect from congressional oversight 
Federal employees engaged in their du-
ties. That is a misuse of a statute by 
the Department of Justice that has 
found all kinds of reasons over the 
years to deny this branch of Govern-
ment access to documents. 

The issue here is a broader issue. 
This is an example of a problem that 
we have in terms of getting documents. 
I laid this out in an earlier speech this 
afternoon in terms of the difficulty of 
getting documentation from this ad-
ministration and other administra-
tions—at the moment, this administra-
tion—that is relevant to our oversight 
function and that is relevant to our 
confirmation process. 

I think we have done a very inad-
equate job of oversight relevant to 
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CONGRESSIONAL RECORD — SENATES1324 February 14, 2005 
prisoner abuse. The reasons given by 
myself were set forth earlier this after-
noon. They are unacceptable. 

We have a responsibility to our 
troops. Our troops are in danger be-
cause of what we did to other people. It 
endangers the men and women in our 
military. We cannot mock or demean 
the Geneva Convention. We cannot en-
gage in practices which are not allowed 
by the Geneva Convention. When we 
do, we endanger not just our troops, as 
important as that is, but we also en-
danger the security of this Nation. 

That is the backdrop here. This is 
not an oversight hearing we are talk-
ing about. This is a confirmation pro-
ceeding of one man whose reputation is 
superb, whose integrity is unques-
tioned by me. And I do not know of 
anyone who questions his integrity. 
The question is, As part of the con-
firmation proceeding, do we have a 
right—maybe not a responsibility, al-
though I could argue that question, but 
clearly the right—to ask people who 
were in his division who were present 
at these discussions whether they 
passed along this intense conflict be-
tween the Department of Justice and 
the FBI on the one hand and the De-
partment of Defense on the other hand? 

The document in question is, indeed, 
as the Senator from Maine said, a 2004 
document. But the reference is to 
events that occurred in 2002 and 2003. 
The way we know that is because the 
document itself makes reference to the 
two generals who were present in 
Guantanamo Bay in 2002 and 2003 and 
were responsible for running the deten-
tion facility. We also know it comes 
after the events in question because 
the purpose of this document is to go 
back into the record and to look for 
previous documentation that related to 
this subject. 

Here is what triggered this docu-
ment. It was an email that asked the 
following question: Has there been any 
written guidance given to FBI agents 
in either GTMO or Iraq about when 
they should stand clear because of the 
interrogation techniques being used by 
DOD or DHS? 

That is what set in motion the re-
view of prior emails that exist, prior 
activities that existed. So this docu-
ment was clearly written when that be-
came a major issue in 2004. But it was 
precipitated by the request to go back 
and see whether there has been any 
written guidance to FBI agents. 

Again I expect that most or all Mem-
bers will vote for Judge Chertoff. I will, 
based on what I know. 

The disagreement I have is with the 
Department of Justice as to what we 
are not allowed to see, although it is 
relevant to this confirmation process. 

Senator LIEBERMAN and I wrote a let-
ter. I ask unanimous consent this be 
printed in the RECORD, as well as the 
response to Senator LIEBERMAN and my 
letter, along with a three-page email, 
May 10, 2004. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, COMMITTEE ON HOME-
LAND SECURITY AND GOVERN-
MENTAL AFFAIRS, 

Washington, DC, February 4, 2005. 
Hon. ROBERT S. MUELLER III, 
Federal Bureau of Investigation, J. Edgar Hoo-

ver Building, Washington, DC. 
DEAR DIRECTOR MUELLER: The Homeland 

Security and Governmental Affairs Com-
mittee is currently considering the nomina-
tion of Judge Michael Chertoff to be Sec-
retary of the Department of Homeland Secu-
rity (DHS). The enclosed document came to 
our attention during preparation for the 
nomination hearing, and the purpose of this 
letter is to request an unredacted copy for 
review. 

The document consists of three FBI inter-
nal emails dated May 10, 2004, marked by 
Bates Nos. 2709 to 2711. The redacted version 
was recently released by the FBI in response 
to a request by a private party under the 
Freedom of Information Act. The document 
indicates that FBI personnel were deeply 
concerned about interrogation techniques 
which were being used in Guantanamo Bay 
by the Department of Defense and DHS per-
sonnel. It further indicates that FBI per-
sonnel communicated with personnel in the 
Department of Justice, including the Crimi-
nal Division, regarding their concerns about 
interrogation techniques in use at Guanta-
namo Bay. Based on the content of the docu-
ment, we believe many of the referenced 
events occurred during the tenure of Judge 
Chertoff as head of the Criminal Division, 
and an unredacted copy of this document 
will allow a fuller understanding of the 
events being discussed. 

We ask that an unredacted version of this 
three-page document be provided to the Of-
fice of Senate Security where we and staff 
members with appropriate clearance can re-
view it. Please provide an unredacted copy to 
the Senate Security Office no later than 4:00 
p.m. on Friday, February 4, 2005. If you will 
not provide a copy of this document, please 
provide a legal justification for doing so. 

Thank you for your attention. If your staff 
has any questions, please have them contact 
Elise J. Bean (Sen. Levin) or Laurie 
Rubenstein (Sen. Lieberman). 

Sincerely, 
JOSEPH LIEBERMAN. 
CARL LEVIN. 

DEPARTMENT OF JUSTICE, 
OFFICE OF LEGISLATIVE AFFAIRS, 

Washigton, DC, February 7, 2005. 
Hon. CARL LEVIN, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR LEVIN: This responds to 
your letter to FBI Director Mueller, dated 
February 4, 2005, which requested the 
unredacted version of a classified three-page 
FBI document, dated May 10, 2004, regarding 
the interrogation of detainees at Guanta-
namo Bay. 

We have carefully considered your request, 
but concluded that the unredacted document 
cannot be released in response to your re-
quest because it contains information cov-
ered by the Privacy Act, 5 U.S.C. 552a, as 
well as deliberative process material. We 
note, however, that the document is com-
prised of FBl messages that were not sent by 
or addressed to Judge Chertoff and it con-
tains no reference to him by name or other-
wise. 

We hope that this information is helpful. 
We are sending an identical letter to Senator 
Lieberman, who joined in your letter to us. 
Please do not hesitate to contact me if you 
would like additional assistance regarding 
any other matter. 

Sincerely. 
WILLIAM B. MOSCHELLA, 

Assistant Attorney General. 

MESSAGE 

From: ——— (Div 13) (FBI) 
Sent: Monday, May 10, 2004 12:26 PM 
To: HARRINGTON, T J. (Div 13) (FBI) 
Cc: BATTLE, FRANKIE (Div 13) (FBI); ——— 

(IR) (FBI); ——— (Div 13) (FBI); ——— 
(Div 13) (FBI); ——— (Div 13) (FBI); 
CUMMINGS, ARTHUR M. (Div 13) (FBI) 

Subject: Instructions to GTMO interroga-
tors. 

ORCON, NOFORN RECORD 315N–MM–C99102 

TJ, I will have to do some digging into old 
files ———. We did advise each supervisor 
that went to GTMO to stay in line with Bu-
reau policy and not deviate from that ———. 
I went to GTMO with ——— early on and we 
discussed the effectiveness ——— with the 
SSA. We (BAU and TOS1) had also met with 
Generals Dunlevey & Miller explaining our 
position (Law Enforcement techniques) vs. 
DoD. Both agreed the Bureau has their way 
of doing business and DoD has their march-
ing orders from the Sec Def. Although the 
two techniques differed drastically, both 
Generals believed they had a job to accom-
plish. It was our mission to gather critical 
intelligence and evidence ——— in further-
ance of FBI cases. In my weekly meetings 
with DOJ we often discussed ——— tech-
niques and how they were not effective or 
producing Intel that was reliable. ——— 
(SES), ——— (SES) ——— (now SES) ——— at 
the time) and ——— (SES Appointee) all 
from DOJ Criminal Division attended meet-
ings with FBI. We all agreed ——— were 
going to be an issue in the military commis-
sion cases. I know ——— brought this to the 
attention of ———. 

One specific example was ———. Once the 
Bureau provide DoD with the findings ——— 
they wanted to pursue expeditiously their 
methods to get ‘‘more out of him’’ ———. We 
were given a so called deadline to use our 
traditional methods. Once our timeline 
——— was up ——— took the reigns. We 
stepped out of the picture and ——— ran the 
operation ———. FBI did not participate at 
the direction of myself, ——— and BAU UC 
———. We would receive IIRs on the results 
of the process. 

I went to GTMO on one occasion to specifi-
cally address the information coming from 
———. We (DoD 3 Star Geoff Miller, FBI, 
CITF ——— etc) had a VTC with the Pen-
tagon Detainee Policy Committee. During 
this VTC I voiced concerns that the Intel 
produced was nothing more than what FBI 
got using simple investigative techniques 
(following the trail of the detainee in and 
out of the US compared to the trail of ——— 
was providing ——— portion of the briefing. 
——— was present at the Pentagon side of 
the VTC. After allowing ——— to produce 
nothing, I finally voiced my opinion con-
cerning the information. The conversations 
were somewhat heated. ——— agreed with 
me. ——— finally admitted the information 
was the same info the Bureau obtained. It 
still did not prevent them from continuing 
the ——— methods’’. DOJ was with me at 
GTMO ——— during that time. 

Bottom line is FBI personnel have not been 
involved in any methods of interrogation 
that deviate from our policy. The specific 
guidance we have given has always been no 
Miranda, otherwise, follow FBI/DOJ policy 
just as you would in your field office. Use 
common sense. Utilize our methods that are 
proven (Reed school, etc). 

If you would like to call me to discuss this 
on the telephone I can be reached at ———. 
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MESSAGE 

From: Harrington, T J. (Div13) (FBI) 
Sent: Monday, May 10, 2004 9:21 AM 
To: ——— (Div13) (FBI) 
Subject: RE: pls confirm 
SENSITIVE BUT UNCLASSIFIED NON- 

RECORD 
We have this information, now we are try-

ing to go beyond did we ever put into writing 
in an EC, memo, note or briefing paper to 
our personnel our position ——— that we 
were pursuing our traditional methods of 
building trust and a relationship with sub-
jects. TOM 

From: ——— (Div13) (FBI) 
Sent: Monday, May 10, 2004 10:52 AM 
To: Harrington, T J. (Div13) (FBI) 
Cc: ——— (Div13) (FBI; BATTLE, FRANKIE 

(Div 13) (FBI); BOWMAN, MARION E. 
(Div09) (FBI) 

Subject: RE: pls confirm 
SENSITIVE BUT UNCLASSIFIED NON- 

RECORD 
BAU at the request of the then (GTMO 

Task Force, ITOS1) wrote an EC (quite long) 
explaining the Bureau way of interrogation 
vs. DoDs methodology. Our formal guidance 
has always been that all personnel conduct 
themselves in interviews in the manner that 
they would in the field. ——— along with FBI 
advised that the LEA (Law Enforcement 
Agencies) at GTMO were not in the practice 
of the using ——— and were of the opinion 
results obtained from these interrogations 
were ——— BAU explained ——— FBI has 
been successful for many years obtaining 
confessions via non-confrontational inter-
viewing techniques. 

We spoke to FBI OGC with our concerns. I 
also brought these matters to the attention 
of DOJ during detainee meetings with ——— 
express their concerns to ———. 

———has a copy of all the information re-
garding the BAU LHM. I believe she has pro-
vided that to TJ Harrington. 

I may have more specific innformation in 
my desk at HQ. I will search what I have 
when I return (5/17). 

From: Harrington, T J. (Div13) (FBI) 
Sent: Monday, May 10, 2004 4:33 AM 
To: BATTLE, FRANKIE (Div13) (FBI); ——— 

(Div13) (FBI) ——— (Div13) (FBI) 
Subject: FW: pls confirm 
SENSITIVE BUT UNCLASSIFIED NON- 

RECORD 
Please review our control files, did we 

produce anything on paper??? 

From: Caproni, Valerie E. (Div09) (FBI) 
Sent: Sunday, May 09, 2004 2:31 PM 
To: ——— (Div09) (FBI); HARRINGTON, T J. 

(Div 13) (FBI) ——— (Div13) (FBI) ——— 
(Div13) (FBI) 

Subject: pls confirm 
SENSITIVE BUT UNCLASSIFIED NON- 

RECORD 
I think I’ve heard this several times, but 

let me ask one more time: 
Has there been any written guidance given 

to FBI agents in either GTMO or Iraq about 
when they should ‘‘stand clear’’ b/c of the in-
terrogation techniques being used by DOD or 
DHS. ——— 

———. 
DERIVED FROM: G–3 FBI Classification 

Guide G–3, dated 1/97, Foreign Counterintel-
ligence Investigations 

DECLASSIFICATION EXEMPTION 1 
SECRET//ORCON, NOFORN 

Mr. LEVIN. I note in closing the part 
of this denial of the Department of Jus-
tice that is unsustainable and should 
be rejected unanimously by Congress is 
the statement that the material can-

not be released because it contains in-
formation covered by the Privacy Act 
as well as deliberative process mate-
rial. The Privacy Act reliance is to-
tally out of the ballpark. It is so far 
afield from any argument the execu-
tive branch has used that we must re-
ject that. If we do not, if we accept the 
use of the Privacy Act to deny this 
Congress documents that relate to ac-
tivities of Government employees car-
ried out in the performance of their du-
ties, we will have struck a major blow 
to the oversight responsibilities of this 
Congress. 

As to the second reason given, delib-
erative process material, there are no 
conversations whatever that I can see 
that are with the President of the 
United States. That reference to delib-
erative process material also should be 
unacceptable to all Members of Con-
gress regardless of what side of the 
aisle we happen to be sitting on. 

The PRESIDING OFFICER (Mr. 
VITTER). The Senator from Maine. 

Ms. COLLINS. My good friend from 
Michigan is one of the best debaters in 
the Chamber. He is a thoughtful Mem-
ber. I suspect he may at one time in his 
career have been an extraordinary trial 
lawyer. 

However, we are not putting Judge 
Chertoff on trial. This is a confirma-
tion hearing. This debate is not about 
the names of certain employees within 
the Justice Department. It is about 
whether we feel the need to challenge 
the sworn testimony of a distinguished 
public servant. Judge Chertoff has al-
ready told us, under oath, that he was 
not aware of any practices at Guanta-
namo that ‘‘even approach torture.’’ 

So what does my good friend from 
Michigan want to ask these Justice De-
partment officials? The answer is, 
whether they talked to Michael 
Chertoff about interrogation tech-
niques, the precise question that Judge 
Chertoff has already answered in the 
negative. There is no basis to doubt 
Judge Chertoff’s sworn testimony be-
fore the committee. He has answered 
all of the questions over and over 
again. The only reason to get the 
names of these Justice Department em-
ployees is to challenge the veracity of 
his answers. There is no basis for that. 
There is nothing in his background, in 
his testimony, in his answers to us that 
should lead us to question him further 
about this unless there is new evidence 
that appears that suggests he was less 
than truthful with the committee. 
There is no such evidence. This issue is 
not related to his fitness to serve in 
this very important position. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Michigan is recognized. 
Mr. LEVIN. I thank my good friend 

for what I think were flattering ref-
erences, but in any event I thank her 
because she is an absolutely superb 
Member of this body and a great chair-
man of our committee. It has been my 
pleasure to serve with her for a long 
time. 

On this one, there are two questions 
which I want to repeat. I think the an-
swer to the questions has to be yes. 
The way I phrase the first question is 
this: If those members of the Criminal 
Division’s names were on that docu-
ment, would it be appropriate to ask 
them if they had any conversations 
with their supervisors? Is that an ap-
propriate question? The answer is, 
clearly, yes. 

This does not challenge anybody’s in-
tegrity. As a matter of fact, Judge 
Chertoff said in a number of places, ‘‘I 
don’t recall having any discussion.’’ At 
another point he said he did have a dis-
cussion. The question is whether his 
recollection is different from someone 
else’s. That does not challenge his hon-
esty or integrity. That simply says 
that people’s recollections are dif-
ferent, and when that is true, some-
times people’s recollections are re-
freshed. 

It is a straightforward, legitimate 
question to ask people who worked in 
his division, whether they notified 
their supervisor of these heated con-
versations, these discussions that they 
participated in and overheard between 
the Department of Justice and the De-
partment of Defense. If the answer to 
that question is yes, which I think it 
must be, that it would be legitimate to 
ask those people if, when they heard 
that debate, that heated discussion 
over tactics at Guantanamo, did they 
inform their supervisors that the FBI 
strongly objects to the DOD techniques 
and is not going to participate in any 
of those techniques, would it be appro-
priate to ask them whether they noti-
fied their supervisors if we knew their 
names? 

The answer is yes, I think. If I am 
right, it is appropriate to ask those 
four people that question, then it is ap-
propriate to have the names of those 
four people. That is as simple as I 
think I can make the argument. 

This is not, again, a challenge to 
anyone’s honesty or integrity. It is an 
effort to be thorough in a confirmation 
process about the events which have 
torn this country away from some of 
our strongest allies, the activities at 
Guantanamo which drifted over to Iraq 
and to Abu Ghraib. According to the 
generals who investigated this matter, 
these horrors, these abuses started in 
Guantanamo Bay. 

Members of the Criminal Division, 
while Judge Chertoff was head of that 
Criminal Division, heard of the debate 
relative to these activities and these 
actions. They strongly objected to 
those actions on the part of the DOD. I 
spent 20 or 30 minutes or more earlier 
today going into the whole background 
of Guantanamo. This is not some 
minor event that occurred somewhere 
in dusty history or in a history book. 
These are recent events at Guanta-
namo which engendered heated discus-
sions, debates between the FBI, on the 
one hand, which said we cannot partici-
pate in those techniques, and the De-
partment of Defense, on the other 
hand. 
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Now, when the administration, the 

Department of Justice, denies the Con-
gress an opportunity to ask legitimate 
questions, which we have the right to 
ask—and if my dear friend from Maine 
does not think we have the responsi-
bility to ask them, that is a judgment 
which I do not challenge; if she does 
not feel the need to ask these questions 
of those employees, I do not challenge 
her decision on that whatsoever—but 
given the entire setting of Guanta-
namo, and what it led to, and the heat-
ed discussions that occurred there, 
with the FBI challenging the DOD, and 
with Judge Chertoff’s division em-
ployee members being present during 
those discussions, some of us feel a re-
sponsibility to ask those employees 
whether they passed along the informa-
tion they were privy to. 

So this is a bigger issue. It is a much 
bigger issue. As I say, I am going to be 
voting for Judge Chertoff based on the 
information I have. But we should not 
be denied this other information. 

Again, I thank my friend from Maine. 
I yield the floor. 

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized. 

Ms. COLLINS. Mr. President, the 
Senator from New Mexico wishes to 
speak for up to 15 minutes as in morn-
ing business on an issue unrelated to 
this nomination. I ask unanimous con-
sent that he be so recognized but that 
the time he consumes be taken from 
the minority side on this debate. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The Senator from New Mexico is rec-

ognized. 
Mr. BINGAMAN. Mr. President, I 

thank the Senator from Maine for her 
courtesy, and my colleague from 
Michigan. 
SCIENCE AND TECHNOLOGY IN THE PRESIDENT’S 

BUDGET 
Mr. President, I rise as in morning 

business to speak about the budget 
that has been submitted by the Presi-
dent, and particularly to speak about 
the science and technology portions of 
the budget, the portions of the budget 
that are intended to support science 
and technology in this country. 

In his recent State of the Union Mes-
sage, President Bush said: 

By making our economy more flexible, 
more innovative, and more competitive, we 
will keep America the economic leader of the 
world. 

I agree with the President that 
strong economic growth is vital to con-
tinued American leadership. I also be-
lieve innovation is the key to that 
growth. But the reality of his proposed 
budget to spur innovation for the next 
year does not square with the rhetoric 
we heard last week. 

I fear this budget will do serious 
harm to our Nation’s scientific and 
technological capacity. And because it 
shortchanges our children and threat-
ens to deprive them of the prosperous 
America we have enjoyed, the shame 
will be on us if we allow it to be en-
acted as it has been presented to us. 

We are about to embark on an in-
tense debate about the priorities of the 
Nation. This debate is all about the Na-
tion’s future growth and prosperity, 
and that, in turn, is about our Nation’s 
investment in the foundations of dis-
covery and innovation. 

What will not be in dispute in this 
several month long debate is that 
science, and the technology that flows 
from it, is recognized as the principal 
engine of our economic growth. Nor 
will there be any contention about the 
fact that America’s present strength, 
prosperity, and global preeminence de-
pend upon the fundamental research we 
do in this country. The scientific and 
economic record of the past 50 years is 
overwhelming proof on both of those 
points. 

Regrettably, knowing full well that 
economic growth is the prerequisite for 
opportunity, and that scientific re-
search is a basic prerequisite for 
growth, this budget blueprint for the 
next fiscal year falls far short of meet-
ing our long-term national goals. It is 
unsuited to the challenges of our time, 
it is built on short-term political cal-
culations and it weakens one of the pil-
lars of our country’s future economic 
health. It is not a clearly thought out 
strategy to ensure the preeminence of 
the U.S. scientific enterprise. 

The budget proposes much larger 
cuts in domestic discretionary research 
and development programs than is gen-
erally understood. The less than 
straightforward numbers of the Office 
of Management and Budget have the ef-
fect of obscuring the true impact of the 
cuts that are proposed. Moreover, once 
one gets past 2006, the proposed budg-
ets in the outyears for domestic discre-
tionary programs throughout the Gov-
ernment would be cut below the 2004 
and 2005 levels, even before inflation is 
taken into account. 

Many of these research and develop-
ment programs that are being curtailed 
or cut back have provided the corner-
stone for our recent economic progress 
and have spurred the creation of high- 
paying jobs and record prosperity. 

Basic research is the primary source 
of the new knowledge that ultimately 
drives the innovation process. The Fed-
eral Government supports a majority 
of the Nation’s basic research, and the 
Federal Government supports nearly 60 
percent of the research and develop-
ment performed at U.S. universities. 
Equally important, federally funded re-
search and development at universities 
and colleges plays a key role in edu-
cating the next generation of scientists 
and engineers and providing a tech-
nically skilled workforce. 

So scientific investments have never 
been more important to our Nation’s 
future. And never have we stood on the 
verge of so many stunning advances in 
technology and science. Cutting back 
now would be like cutting back our de-
fense budget at the height of the Cold 
War. 

Increases are disproportionately con-
centrated primarily in two Depart-

ments—Defense and Homeland Secu-
rity—while other research and develop-
ment funding agencies are left with 
very modest increases or with in-
creases for some agencies that are off-
set by flat funding or cuts in other 
agencies. In the name of national secu-
rity, we are building a swaying tower 
of insecurity with regard to our long- 
term future. 

In order to make room for huge tax 
cuts and to address the record budget 
deficits they have helped to create, the 
administration now proposes major 
cuts in the research our country de-
pends on to maintain its technical 
leadership and ensure that Americans 
continue to enjoy growing prosperity 
and high-paying jobs. 

The budget distinguishes between 
Federal R&D spending and Federal 
spending for ‘‘Federal science and tech-
nology.’’ The Federal science and tech-
nology designation, recommended by 
the National Academy of Scientists, is 
intended to highlight ‘‘activities cen-
tral to the creation of new knowledge 
and technologies more consistently and 
accurately than the traditional R&D 
data.’’ 

It includes the full budgets for the 
National Institutes of Health and the 
National Science Foundation, the De-
fense 6.1 and 6.2 research programs, the 
various Energy Department R&D pro-
grams, and a variety of research efforts 
at other agencies. Overall, this Federal 
science and technology designation en-
compasses nearly all of Federal basic 
research, more than 80 percent of Fed-
eral applied research, and about half of 
civilian development. 

It does not include defense develop-
ment, testing, and evaluation. 

The overall Federal science and tech-
nology budget suffers a 3-percent de-
crease in real buying power under the 
proposal we have received. Businesses 
have always looked to the Federal Gov-
ernment to support the lion’s share of 
basic research that has led to business 
successes in modern aircraft and com-
puting and in many other areas. 

For Federal science and technology, 
the President’s budget proposes a re-
duction of $877 million, to $60.2 billion. 
Among other things, it provides a 
death sentence for the Advanced Tech-
nology Program, and it slashes funding 
for kindergarten through twelfth grade 
science and math education. 

President Bush’s proposed 2006 budg-
et flat-lines or cuts funding for key 
Federal medical and health research 
agencies. Today’s miracles of modern 
medicine are the result of past research 
in physics, chemistry, mathematics, 
computer sciences, and engineering, 
most of which was carried out in uni-
versities by faculty and student re-
searchers and supported by the Na-
tional Science Foundation, the Na-
tional Institutes of Health, the Depart-
ment of Energy, and several defense 
agencies. 

The National Science Foundation, in 
this proposed budget, is woefully un-
derfunded. Two years ago the President 
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signed a bill authorizing the doubling 
of the budget of the National Science 
Foundation, the premier agency sup-
porting basic research in all fields of 
science and engineering in the Nation’s 
outstanding universities, and tasked 
with promoting investments in science, 
math, and engineering education. The 
administration’s request next year for 
the NSF is $2.91 billion or 34 percent 
below the fiscal year 2006 level that 
was authorized in the bill signed by the 
President. Adjusted for inflation, the 
real purchasing power of NSF actually 
declines in next year’s budget. The Na-
tional Science Foundation education 
programs continue to be devastated. 
They are down another 24 percent from 
last year’s level. 

If the administration believes in clos-
ing the gap in science and math per-
formance between our students and the 
rest of the world, how is that possible 
when proposing major cuts in science 
and math education programs? 

The National Institutes of Health, 
the Nation’s principal source of fund-
ing for the treatment of cancer, AIDS, 
diabetes, and Alzheimer’s, would de-
cline 1.4 percent in constant dollars. 
The number of research project grants 
funded by the NIH in fiscal year 2006 
would drop. This proposal, if enacted, 
will be the worst NIH budget since 1970. 

The Centers for Disease Control and 
Prevention, critical in preparing us for 
potential epidemics from possibly dev-
astating new infectious diseases and bi-
ological terror, is proposed to be cut by 
9 percent in constant dollars, while the 
Agency for Healthcare Research and 
Quality would be flat funded at $319 
million. 

At the Department of Energy, the 
Federal science and technology budget 
would drop by $278 million or 5 percent. 
The science programs in the Depart-
ment of Energy that support much of 
the Nation’s premier work in physics 
and material sciences are cut 6 percent 
in real spending. While the President’s 
rhetoric during the State of the Union 
supported renewable energy sources 
and energy efficiency, the budget does 
not. Renewable energy research is cut 9 
percent in constant dollars. Energy ef-
ficiency is cut 5 percent. All other en-
ergy programs—nuclear, fossil fuel, 
transmission, and distribution—are 
proposed for a decline of 9 percent. 

The administration is also undercut-
ting efforts to support a technology- 
driven economy by slashing the budg-
ets for the National Institute of Stand-
ards and Technology. The fiscal year 
2006 request is 24 percent less than the 
fiscal year 2005 appropriated level of 
$708 million. The request eliminates 
the Advanced Technology Program, in-
cluding $43 million of funding for ongo-
ing projects that companies are relying 
on and planning to complete. The Ad-
vanced Technology Program is an in-
dustry-led, competitive, cost-share pro-
gram that allows U.S. companies to de-
velop the next generation of break-
through technologies. It enables them 
to compete aggressively against for-
eign rivals. 

According to its 2004 annual report, 
returns from just 41 of the 736 ATP 
projects have exceeded $17 billion in 
economic benefits, more than eight 
times the amount of money spent for 
all of the 736 projects. The National 
Academy of Sciences has found ATP to 
be an effective program that could use 
more funding and use it wisely. 

Buried within the Department of De-
fense budget are cuts to investments in 
science and technology that will sub-
stantially undermine our warfighting 
capabilities 10 to 15 years from now. 
Defense research, both basic and ap-
plied, are starved and, when inflation is 
factored in, we will end up buying less 
research than we did before. The Fed-
eral science and technology budget at 
the Department of Defense would drop 
by $905 million or 14 percent. For dec-
ades possession of superior technology 
has been the cornerstone of U.S. mili-
tary strategy. Maintaining this techno-
logical edge has become even more im-
portant as our military faces new and 
formidable dangers to countering 
chemical, biological, nuclear, and high 
explosive threats and attacks. This 
budget makes a grave mistake in say-
ing that America’s greatest military 
assets are no longer our greatest re-
search universities. 

Overall, the Federal budget for 
science and technology would decline 
by over 3 percent and would decline by 
4 percent in the absence of the re-
quested increase for manned 
spaceflight. 

I have a chart that sums up all of 
these figures I have gone through and 
points out that at every agency of the 
Government, every department except 
NASA, we are seeing cuts proposed for 
basic research, science, and technology 
in this budget that has been presented. 

Given the fierce competition that 
U.S. businesses face from China and 
India and other nations, even in high 
technology products, this is a particu-
larly dangerous time for America to be 
cutting back on support for innovation. 
Many of our senior industry, military, 
and academic leaders are expressing 
alarm that real Federal spending in 
basic research has stalled. They worry 
whether we are starting to lose our 
edge in basic scientific research. They 
wonder if we are losing sight of the im-
portance of long-term investments in 
creating the conditions of prosperity. 
Their fear is that the administration’s 
other priorities, combined with the 
enormous deficits we face, will squeeze 
out these productivity-enhancing in-
vestments. They are concerned that 
funding for Federal nondefense basic 
science and technology programs will 
continue to stagnate or decline. And if 
we allow such an erosion of America’s 
ability to innovate, they warn, then be 
prepared for the wrenching, turbulent 
social and economic change that surely 
will follow. 

There are many powerful arguments 
for expanding the basic research agen-
da in this country, even in these dif-
ficult economic times. I hope the Presi-

dent and this Congress will step up to 
the task of rethinking and realigning 
our budget proposals to reflect the im-
portance of our investments in science 
and technology. 

The greatest tragedies, of course, will 
be the missed opportunities. How many 
excellent research proposals will be left 
on the National Science Foundation’s 
cutting room floor, how many fewer 
students with fewer National Institutes 
of Health grants will be pursuing re-
search careers, how many advances in 
conquering disease will be slowed, and 
how many new lifesaving technologies 
will be delayed in reaching our 
warfighters? 

This failure of intellectual leadership 
could not come at a worse time. 

Now is precisely when we need en-
lightened national leaders who fully 
understand the value of basic research 
in science and technology. High-tech 
R&D is so enmeshed in our economy 
that it is part and parcel of the jobs 
and growth issue. 

The issue of outsourcing high-tech, 
high-wage jobs—reverse brain-drain— 
has moved front and center to our eco-
nomic worries. American workers, fac-
ing rising economic insecurity, are 
filled with anxiety and unease because 
they realize that almost any service 
that can be delivered in bits and bytes 
and does not require face-to-face inter-
action with customers is up for grabs. 

We are on the brink of a new indus-
trial and commercial world order. The 
successful competitors in the increas-
ingly fierce global scramble for su-
premacy will not be those who simply 
make products faster and cheaper than 
anyone else. The big winners will be 
those who develop talent, techniques, 
and tools so advanced that there is no 
competition. 

That means the United States must 
secure unquestioned superiority in 
nanotechnology, biotechnology and in-
formation technology. And that means 
upgrading and protecting the invest-
ments that have given us our present 
national stature and our unsurpassed 
standard of living. 

Coming to grips with this issue is im-
portant if we wish to remain at the epi-
center for the ongoing revolution in re-
search and innovation that is driving 
21st century economies all over the 
world. The reality is that in this 21st 
century global economy, China, India, 
and other nations which were once con-
sidered economic backwaters have dis-
covered how to build strong economies 
around sophisticated technology. We 
should be concerned about our com-
petitive position relative to our global 
rivals’ investments in research and de-
velopment. While we are limiting our 
budget increases in the civilian arena, 
other countries’ investments are mov-
ing up very substantially. 

In the European Union, the United 
Kingdom is planning on boosting its 
R&D spending to 2.5 percent of its gross 
domestic product. The French are aim-
ing at investing 3 percent of their 
budget in research and development. 
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Spain announced an ambitious plan to 
lift R&D funding by 25 percent between 
now and 2008, while excluding military 
spending from the equation. 

On the Pacific Rim, China is doubling 
the proportion of GDP it spent in the 
last decade on R&D, India is raising its 
funding of science agencies by 27 per-
cent, and Japan is increasing its in-
vestments in life sciences research by 
32 percent, while South Korea is up-
grading research spending by 8.5 per-
cent. They are resolved to reach tech-
nological parity with the West. 

What do we do about these inter-
national challenges? We have abso-
lutely no choice but to emphasize what 
we do best in this coming rivalry. Our 
most important strength has always 
been innovation. Our can-do spirit of 
commercializing technological innova-
tion has always heen America’s core 
competence. We do it far better than 
anyone else. But faced with these other 
potential innovators on the global 
scene, we must start doing it even bet-
ter. 

As our Federal R&D commitments 
shrink, so too does the pool of tech-
nically trained talent, forcing industry 
and academia to look abroad for 
skilled knowledge workers. Education 
and training of scientists and engineers 
are tied to Federally sponsored re-
search performed in the Nation’s lab-
oratories and universities. 

The best course is to increase Gov-
ernment funding for basic research and 
to spend more on graduate education in 
science and engineering, not to spend 
less in these important areas, which 
the President has proposed. I hope 
those involved with the Appropriations 
Subcommittee will focus on this in 
their deliberations this spring. 

America has always been a Nation 
built on hope—hope that we can build a 
prosperous, healthy world for ourselves 
and for our children. But it is clear 
that these long-standing American as-
pirations depend critically on our far- 
sighted investment in science and tech-
nology which lies at the center of this 
hope. Leadership in science and engi-
neering and the world’s best education 
and training system are essential for 
ensuring Americans well-paying jobs 
and essential for our security. 

When J. Robert Oppenheimer, the re-
nowned physicist, warned President 
Franklin D. Roosevelt in 1943, about 
Germany’s plan to build an atomic 
weapon, FDR replied in a secret letter 
that ‘‘whatever the enemy may be 
planning, American science will be 
equal to the challenge.’’ Never has a 
prediction been so prescient. 

We know with every fiber of our 
being that the dominance of our funda-
mental research enterprise is a core 
American strength that must be pre-
served—and we must not let our posi-
tion erode and compromise our future 
economic and national security. 

By sustaining our investments in 
basic research, we can ensure that 
America remains at the forefront of 
scientific capability, thereby enhanc-

ing our ability to shape and improve 
our Nation’s and the world’s future. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. LIEBERMAN. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LIEBERMAN. Mr. President, I 
am proud to rise today to express my 
support for the nomination of the Hon-
orable Michael Chertoff to be Sec-
retary of the Department of Homeland 
Security. I do so as the ranking Demo-
crat on the Homeland Security and 
Governmental Affairs Committee, the 
committee that had the responsibility, 
opportunity, and honor to bring for-
ward the legislation that created the 
Department of Homeland Security just 
a few years ago in the aftermath of the 
attack against America of September 
11, 2001. 

So any nomination of an individual 
to head this Department is taken with 
real seriousness by our Committee in 
general and by this Senator in par-
ticular. 

Judge Chertoff has an impressive 
record of public service and an impres-
sive record in the private sector as 
well. He has served his country as a 
prosecutor, an assistant attorney gen-
eral, and a Federal judge. He comes to 
this moment in his career and to this 
responsibility with a reputation as a 
strong, intellectually demanding lead-
er who works very hard. Those are 
characteristics that will serve him well 
if and when he is confirmed for this job 
for which he has been nominated. 

Judge Chertoff’s dedication to public 
service surely is illustrated by his will-
ingness to give up a lifetime appoint-
ment to the Federal bench to take on 
the challenge—and it is a real chal-
lenge—of heading this critically impor-
tant Department. I respect him for 
that. I appreciate his patriotism, and 
his dedication to our country and to 
the security of the American people. 

The Secretary of Homeland Security 
is clearly one of the most difficult jobs 
in our Federal Government today, not 
only for the awesome responsibility it 
carries to safeguard the American peo-
ple from terrorist attack—or in some 
cases natural catastrophe—but also be-
cause of the serious work that still 
needs to be done to make the Depart-
ment, still young, the success it needs 
to be. Since it was created two years 
ago, the Department has become the 
leader among Government agencies 
protecting the American people at 
home, which, of course, is exactly why 
Congress created it. 

Secretary Tom Ridge launched this 
process and admirably led the Depart-
ment through the initial steps of merg-
ing 22 separate agencies and programs, 
each with a different culture, a dif-
ferent structure, and different prior-

ities. This was a tough, sometimes 
painful, job. After all, to the best of 
our knowledge, it is the largest govern-
mental reorganization in half a cen-
tury. We knew this transformation 
would be a monumental task and that 
it would take time for the Department 
to emerge as a coordinated, focused 
agency, even more so after—unfortu-
nately—it became clear that the Ad-
ministration was not providing the re-
sources to this Department that it 
needed. 

Understandably, the Department and 
its 180,000 employees—it is a large de-
partment—still face significant chal-
lenges in many areas, everything from 
its strategic vision to its day-to-day 
operations. But I will stop here on the 
Senate floor, as I have done in our 
committee, and thank Tom Ridge for 
the excellent job he did in getting this 
Department up and running. It still has 
a way to go. It is probably no longer in 
its infancy, it is in its childhood now, 
but it needs somebody to bring it to 
full maturity. It needs support from 
the Administration and Congress to en-
able the new Secretary to do exactly 
that. 

The lack of a focused, long-term 
homeland security strategy is one of 
the greatest omissions thus far with 
this Department. No organization, es-
pecially one as large and complicated 
as this one, can succeed without a clear 
strategy and priorities. Given the im-
portance of the Department’s mission, 
the new Secretary will immediately 
need to develop an updated strategy 
that clarifies not only the Depart-
ment’s priority, roles, and responsibil-
ities but those of other key partners as 
well. Consultation will have to occur 
with others in the administration—for 
instance, at the Department of De-
fense, the Department of Health and 
Human Services, and the Department 
of Justice to ensure an integrated and 
overarching vision, a kind of to-do list 
of how our government will tackle 
every dimension of defending our 
homeland and the American people. 

One of the changes recommended by 
experts that our Committee has heard 
is the creation of an Undersecretary for 
Policy and Planning to perform the 
kind of long-range thinking within the 
Department of Homeland Security that 
has been needed. I am pleased that this 
Department is underway and it should 
ease the new Secretary’s burden con-
siderably. I know the chairman of the 
Committee—who is in the chamber, I 
am glad to note—is focused on the pos-
sibility that we may, through our Com-
mittee’s work, assist the Department 
in doing just that. 

If confirmed, Judge Chertoff and his 
deputies will need to have some basic 
tools that the Secretary is now lack-
ing—here I am talking as fundamen-
tally as adequate professional staff. 
The Secretary and the Deputy Sec-
retary of the Department must have 
sufficient numbers of assistants to ade-
quately manage 180,000 employees. 

We heard testimony before our 
Homeland Security and Governmental 
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Affairs Committee that the Deputy 
Secretary’s Office currently has five 
staff members. Our distinguished col-
league from Virginia, Senator WARNER, 
a member of the committee, former 
Deputy Secretary of the Navy, recalled 
that when he was Secretary of the 
Navy he had a staff of well over 100 and 
therefore wondered how the Deputy 
Secretary of Homeland Security could 
manage with just five. 

DHS employees must also be ade-
quately trained to perform new and 
more complex tasks than they per-
formed before the challenge rose on 
9/11, and we must help them do that. 

Looking beyond these internal prob-
lems, the Department also has to step 
up its efforts to eliminate persistent 
vulnerabilities in a variety of areas of 
activity, both public and private. The 
security of our borders and ports, for 
instance—they are still vulnerable. 
There are vulnerabilities within our 
rail and transit systems and at the Na-
tion’s core: energy, telecommuni-
cations, water, transportation, and fi-
nancial networks. Those systems, 
those pieces of our national life, are 
not protected as well as they should be 
and need to be, three years after Sep-
tember 11, 2001. 

The Coast Guard, a proud, historic 
agency, a service of our Government, is 
in dire need of having its fleet modern-
ized. At the current rate of funding it 
is going to take 20 years to complete 
the upgrades that the Coast Guard be-
lieves it needs to take on the addi-
tional responsibilities beyond its tradi-
tional ones which it has so long per-
formed so well, of protecting our coast-
lines from terrorism. 

The administration must do more 
and we must do more with it to prepare 
the Nation, also, for a bioterrorist at-
tack. This is one of those areas of vul-
nerability that keeps a lot of us up at 
night. 

We must also do a better job of en-
listing the private sector as a nec-
essary partner in our shared security, 
since the private sector controls 85 per-
cent of our critical infrastructure. 
When we think about security from 
terrorism, we tend to think about pub-
lic infrastructure. But 85 percent of our 
critical infrastructure is controlled by 
the private sector. We need to engage 
them more. 

We know, for example, that an at-
tack on a chemical facility could put 
the lives of hundreds of thousands of 
our fellow citizens at risk. One esti-
mate that I saw recently—and this is 
the number most often cited but it is 
not the total number—noted that there 
are 123 chemical plants in our country. 
If there were an accident or an attack, 
the resulting problem could endanger 
the lives of a million Americans. 

Then you have to go one step beyond 
that. There are 700 chemical facilities, 
smaller than the first 123, that if there 
were an attack on them by terrorists, 
it would injure 100,000 people living 
around them. 

Then there are 3,000 additional chem-
ical facilities, smaller still, but none-

theless an attack on them would en-
danger 10,000 people living around 
them. Those are jarring numbers, and 
all the more so because we know from 
published information that al-Qaida 
has examined and sought information 
about chemical facilities here in this 
country. Yet according to testimony 
given to our committee by Richard 
Falkenrath, who served as deputy 
homeland security adviser to the Presi-
dent, now at a think tank here in 
Washington, he said: ‘‘We have done es-
sentially nothing’’—and that is the 
word he used—‘‘to reduce the inherent 
insecurity of our chemical facilities.’’ 

We have the most advanced and pow-
erful and effective military in the 
world, in the history of the world. One 
of the reasons is that we have the most 
extraordinary trained, patriotic, brave 
soldiers, military service men and 
women. But another reason is that we 
have invested hundreds and hundreds 
of billions of dollars—trillions of dol-
lars—over the years, to give us the 
most powerful military in the history 
of the world to protect our security 
around the world. 

On September 11, 2001, we found that 
notwithstanding all of that protection, 
we could be attacked right here at 
home. So we must invest in our home-
land security if it, too, is to be the best 
in the world, particularly since those 
fanatics, as someone else has said, hate 
us Americans more than they love 
their own lives. They hate us more 
than they love their own lives and so 
are prepared to give their lives as we 
saw on September 11 to take some of 
ours. 

They are so focused on America that 
we need the best homeland defense in 
the world. Last year, I believe—in a 
budget that was in some ways shock-
ing—the administration proposed cuts 
for first responders. Now those cuts are 
increased. That is, funding for first re-
sponders, believe it or not, is further 
reduced in the budget submitted by the 
President last week for fiscal year 2006. 
That is wrong. We are all aware of the 
funding realities and the deficit situa-
tion of our Government. We also know 
that it is impossible to protect every 
potential terrorist target. But our first 
responders in particular, who risk their 
lives so the rest of us may be safe—in 
many ways the first preventers of ter-
rorist attacks—they deserve the train-
ing and equipment they need to do 
their jobs for us. 

They have to have the basic capa-
bility to talk to one another. We saw 
this most painfully in the World Trade 
Center, that the inability for law en-
forcers, first responders, to talk to 
each other led—according to inde-
pendent experts—to the loss of too 
many lives of first responders who were 
on the scene. 

That was not the first time that hap-
pened. We really need to do all we can 
from the Federal Government to enable 
our first responders—police, fire-
fighters, emergency medical per-
sonnel—to have interoperable commu-

nications equipment. What does that 
mean? In a crisis, quite simply, to be 
able to talk to one another. We have to 
explore technological breakthroughs 
that can enable us to make that pos-
sible at the lowest possible cost. 

This is a daunting list of responsibil-
ities, of work on homeland defense yet 
undone, that will face the new Sec-
retary of Homeland Security. But it is 
real, and I do believe, to help Judge 
Chertoff achieve these aims quickly, 
all of us need to regain that sense of 
anger, hurt, resolve, urgency that pro-
pelled us forward as one in the after-
math of September 11. 

I am confident Judge Chertoff, too, 
feels that sense of urgency and will act 
upon it. That is most certainly the 
conclusion I reached when he appeared 
before the Homeland Security and Gov-
ernmental Affairs Committee to an-
swer quite an array of questions from 
committee members, including several 
on his role in the prosecution of the 
war on terror and the advice he pro-
vided on anti-torture laws when he was 
head of the Justice Department’s 
Criminal Division. Judge Chertoff as-
sured us that he was mindful of the his-
toric tension between two values, two 
attributes that define us as a nation, 
which is to say life and liberty, and the 
need to protect ourselves against those 
who would deny us either one. 

I thought his exact words were elo-
quent and right to the point and very 
reassuring, so I quote Judge Chertoff. 
He said: 

I believe that we cannot live in liberty 
without security, but we would not want to 
live in security without liberty. 

Striking the right balance will be an 
ongoing challenge. 

I am pleased that those who know 
him best say Judge Chertoff is more 
than up to the task. His background in 
the law prepares him to balance secu-
rity and liberty. His record, not just as 
a law enforcer but as a law clerk for 
former Supreme Court Justice Bren-
nan, certainly prepared him to protect 
our liberty while enhancing our secu-
rity. 

When our colleague and friend from 
New Jersey, Senator CORZINE, intro-
duced Judge Chertoff, his friend, before 
our committee at the hearing we held 
on this nomination, he referred to 
Judge Chertoff’s work with the New 
Jersey State Senate investigating and 
legislating against racial profiling. 
Senator CORZINE described that experi-
ence as, ‘‘a test of balancing the pro-
tection of the American public or pro-
tecting the New Jersey public and our 
civil liberties.’’ 

No one, he said, could have balanced 
those competing interests ‘‘more intel-
ligently’’ than Judge Chertoff had. 

I also welcomed Judge Chertoff’s ex-
pression of his belief on the Office of 
Legal Counsel’s definition of torture 
from the August 2002 memo written by 
Assistant Attorney General Bybee—as 
discussed during the nomination pro-
ceedings for Attorney General 
Gonzales—Judge Chertoff expressed be-
fore our committee that he felt the 
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Bybee definition of torture was too 
narrow. 

Of course, I and others are troubled 
by how the Justice Department han-
dled the detention of numbers of Mus-
lim men and Arabic men who were 
rounded up in the aftermath of Sep-
tember 11. It has been extensively doc-
umented and validated and backed up 
by an Inspector General report that 
many of the detainees were held under 
the flimsiest of pretexts, were incarcer-
ated for a long time without having 
their cases investigated, and often de-
nied access to lawyers and family 
members. 

According to the Inspector General’s 
report, some of them were actually 
physically abused by guards in the 
prisons where they were held. Judge 
Chertoff, in his testimony before our 
committee, said he felt that mistakes 
were clearly made in the detention and 
treatment of those detainees. 

I wish the Department of Justice had 
acknowledged the same failures when 
the Department of Justice Inspector 
General released its report in 2003. I 
hope and have confidence that the De-
partment of Justice has learned the 
same lesson that Judge Chertoff told us 
before our committee that he has 
learned from that experience. 

Judge Chertoff said when he appeared 
before us that while the PATRIOT Act 
has engendered great public opposition, 
the evidence does not back up the fear 
that it would be used to deprive large 
numbers of people in this country of 
their fundamental liberties. On the 
other hand, the apprehension and tak-
ing into prison of more than 700 Arabic 
and Muslim men in the aftermath of 
September 11 and the way in which 
they were not just taken into custody 
but the denial in a very un-American 
way of basic due process guaranteed by 
the Constitution proves something to 
us—that some of those so concerned 
about the PATRIOT Act also ought to 
look at the absence of due process pro-
tection in our immigration laws, which 
have been used to deprive people of 
their constitutional rights. We ought 
to act to close those gaps in those im-
migration laws. 

There are also lessons that I know 
others can take and will take from the 
episode, as Judge Chertoff did in his 
previous position at the Department of 
Justice. 

As Secretary of Homeland Security, 
Judge Chertoff will be running a de-
partment with many different agencies 
with many different missions. Included 
within the Department are the agen-
cies that deal with our Nation’s immi-
grant community. That relationship 
must not—and according to law should 
not—be based primarily on prosecution 
and law enforcement. We are, after all, 
a nation of immigrants. Those of us 
who ourselves, our parents, or our 
grandparents, or our great-grand-
parents were lucky enough to come to 
this country ought not to forget that 
history, and ought to treat immigrants 
today with the same respect our fami-

lies expected as well. I have every con-
fidence Judge Chertoff understands 
that and will conduct this Department 
accordingly. 

I am voting for Judge Chertoff, as I 
have said, because I believe he is the 
right man for this job. But I do not 
want that decision to obscure the fact 
that I share some of the concerns— 
more specifically, objections—that 
Senator LEVIN has expressed this after-
noon and previously to the Justice De-
partment’s and the FBI’s unwillingness 
to share with members of the Com-
mittee an uncensored version of the 
document Senator LEVIN referred to 
earlier, which says that certain em-
ployees of the Criminal Division of the 
Justice Department were at a meeting 
with representatives of the FBI in 
which the FBI members who had been 
at Guantanamo expressed concern 
about the way in which detainees were 
being treated there. 

This is in part the ongoing dialog be-
tween Administrations and Congress 
over most of our history about the 
sharing of information. But I must say 
it is the latest chapter or episode in a 
rather intense series of conversations 
between this particular Administration 
and Congress because of its reluctance 
to share information with Congress 
that I believe, as representatives of the 
people, we have a right to expect. This 
has particularly been the case with our 
Homeland Security and Governmental 
Affairs Committee—during the time I 
was chairman of the committee as well 
as ranking member—when we con-
ducted oversight, or were considering 
nominations. Senators duly elected by 
their States certainly have a right to 
see the material they believe necessary 
to carry out their constitutional duty 
regarding advice and consent, unless 
there is a Presidential invocation of 
executive privilege, or some other clear 
statutory prohibition on sharing the 
particular information which Members 
of the Senate feel they need to carry 
out their responsibilities. In this case, 
the President does not claim privilege. 

The statute which the Justice De-
partment cites for being unwilling to 
share the names currently redacted 
from this document of FBI personnel 
who were at this meeting pertaining to 
what has been happening at Guanta-
namo—the Privacy Act—in my opinion 
simply doesn’t apply. The Privacy Act, 
I have always believed, was there to 
protect the privacy of individual Amer-
icans, not the names of Federal em-
ployees whom Senators believe they 
needed to know to carry out our con-
stitutional duties of advice and con-
sent. 

Indeed, as the Senator from Michigan 
has pointed out, the Justice Depart-
ment’s position that the Privacy Act 
requires the administration to with-
hold the names of high-level Govern-
ment officials from a document and 
from simply mentioning the officials 
attending an official meeting, would be 
to allow for a stunning expansion of 
the Privacy Act that could thwart even 

the most basic of congressional over-
sight activities. 

In other words, in any number of 
areas where Congress might want to 
exercise our responsibility to oversee 
our Government, perhaps to prevent 
fraud or the waste of billions of dollars 
of taxpayer money, to say that you 
cannot get the name of an individual at 
a meeting because of the Privacy Act 
would be truly unbelievable, and unac-
ceptable, unsustainable expansion of 
the Privacy Act. Therefore, I associate 
myself with that part of Senator 
LEVIN’s expression of concerns. I hope 
every Member of the Senate will pay 
some attention to what Senator LEVIN 
has said regarding this because it un-
dercuts the authority of the Members 
of the Senate to act. The Privacy Act 
was not meant to do that. 

Having said that, why do I nonethe-
less go ahead and strongly support 
Judge Chertoff? I believe Judge 
Chertoff in his testimony before the 
committee responded to concerns that 
something in that redacted document 
might disqualify him for this position. 
In the first place, he was not at the 
meeting. Second, in response to ques-
tions filed with him after the hearing 
and general statements he made at the 
hearing, he specifically said under oath 
to the best of his recollection he was 
never informed while head of the 
Criminal Division of the Justice De-
partment that there was any mistreat-
ment of detainees at Guantanamo. I ac-
cept that statement given by a Federal 
judge under oath. 

I truly resent the withholding of the 
names of the people who were at that 
meeting from the Senate. I conclude, 
nonetheless, that this document does 
not at all go against Judge Chertoff’s 
otherwise extraordinary qualifications 
to lead this Department. 

These are, obviously, not ordinary 
times. We are in a new chapter of our 
history. In some sense every American 
feels insecure, more insecure than be-
fore September 11. We have done a lot 
of things to raise people’s sense of se-
curity, including the capture of so 
many members of al-Qaida, our vic-
tories militarily in Iraq and Afghani-
stan, and the setting up of the Depart-
ment of Homeland Security. This is, 
nonetheless, a department whose lead-
ership demands an extraordinary com-
mitment. Judge Chertoff has made that 
commitment, and he will bring to this 
position an admirable record. He is a 
very strong choice to lead the Depart-
ment of Homeland Security’s con-
tinuing transformation into a strong, 
cohesive, well-operating force to secure 
the safety of the American people; 
therefore, I urge all of my colleagues to 
support this nomination. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Maine. 
Ms. COLLINS. Mr. President, I thank 

my good friend and the ranking Demo-
cratic member on the committee for 
his statement. He has applied his usual 
good judgment in coming to the con-
clusion that Judge Chertoff deserves 
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his support and in urging our col-
leagues to vote for him when the vote 
finally occurs tomorrow. 

The Senator from Alabama is seeking 
to speak on the nomination. I yield 15 
minutes. 

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized. 

Mr. SESSIONS. Mr. President, I 
thank the chairwoman of the com-
mittee, Senator COLLINS, for the lead-
ership she and the Senator from Con-
necticut have given to a number of 
issues and the fact that they both have 
agreed Judge Chertoff should be con-
firmed as Secretary of Homeland Secu-
rity. Judge Chertoff was reported out 
of committee without opposition. 

The Homeland Security Secretary 
has three primary missions: One, to 
prevent terrorist attacks within the 
United States—to protect our home-
land, to reduce America’s vulnerability 
to terrorism, and to minimize the dam-
age from potential attacks and natural 
disasters in our country. It takes a spe-
cial individual to lead this Depart-
ment. In my view, Judge Chertoff rep-
resents one of those special individuals. 

Judge Chertoff knows Rudy Guiliani, 
former mayor of New York and himself 
a former high official in the Depart-
ment of Justice and U.S. attorney. I re-
member, when Rudy was leaving as 
U.S. attorney, someone asked him 
about his successor and who it should 
be and what he should be. He simply 
said this: Well, I hope they appoint 
somebody who can contribute to the 
discussion every now and then. 

Judge Chertoff can contribute to the 
discussion about homeland security 
issues. He has an extraordinary record, 
and he is one of the most able lawyers 
in America and one of the most com-
mitted lawyers in this country to pub-
lic service. He graduated—I know the 
Presiding Officer is a Wake Forest 
man; it is a great law school—but he 
went to Harvard, graduated from un-
dergraduate school magna cum laude 
in 1975, and also from Harvard Law 
School in 1978 the same—magna cum 
laude. Top of his class at Harvard Law 
School. 

He then clerked for a circuit judge on 
the Second Circuit Court of Appeals. It 
is always quite an honor for a lawyer 
graduating from any law school to be 
accepted to clerk for one of those 
judges. Not only that, he was one of the 
very few—a rare few—chosen to clerk 
for a Justice on the U.S. Supreme 
Court. He clerked for Justice William 
Brennan on the U.S. Supreme Court. 
He comes at this with, certainly, prov-
en academic and intellectual abilities 
to handle the job. 

Judge Chertoff has had great experi-
ence in areas that provide him an op-
portunity to learn many of the things 
necessary to be a successful Secretary 
of Homeland Security. He started out 
as an assistant U.S. attorney in the 
Southern District of New York, which 
they like to think is ‘‘the’’ Southern 
District of New York. When I was U.S. 
attorney in the Southern District of 

Alabama, I always thought we were 
‘‘the’’ Southern District. They cer-
tainly always had the reputation of 
hiring some of the best lawyers in 
America. It was very competitive to be 
selected as an assistant U.S. attorney 
in the Southern District of New York. 
He did a great job there. He then 
moved to New Jersey to become first 
assistant U.S. attorney. That is a big 
deal. 

By the way, when he was in the 
Southern District of New York, he 
prosecuted mafia cases, organized 
crime cases, racketeering cases and 
major fraud cases. He was clearly in-
volved in some of the most significant 
cases in that most significant district 
of Federal law enforcement in the 
country. 

He goes to New Jersey as the first as-
sistant U.S. attorney. As such, he was 
the right arm of the U.S. attorney. In 
fact, he took on a great deal of the re-
sponsibilities in that very large office. 
There is just one office for the entire 
State of New Jersey. He did a good job 
there. 

Soon he was appointed U.S. attor-
ney—the boss—of that office by Presi-
dent Bush. He served with distinction. 
At one time, he prosecuted the very fa-
mous Mafia Commission case which 
charged the bosses of all five New York 
La Cosa Nostra families with operating 
a pattern of racketeering such as ex-
tortion, loan sharking, and murder, 
one of the biggest cases ever brought 
against mafia. He prosecuted one of the 
more important cases, criminal cases, 
that has been brought in the United 
States, I suspect in the century; I 
would say it was at least in the top 50 
most important cases in the century. 
The case was prosecuted under his 
leadership there. He did a lot of other 
cases of that kind. 

He served as counsel to the com-
mittee on Whitewater. He handled him-
self well there. As such, he has learned 
the responsibilities of public service: to 
handle yourself carefully and conduct 
yourself with high standards. He won a 
good report, from everyone who 
watched the conduct of his activities 
on that committee, as being a fair and 
able attorney—in general, and I think 
he won great acclaim for that. 

One of the key characteristics of a 
Secretary of Homeland Security is that 
they understand State and local law 
enforcement and governmental agen-
cies, that they can work with them, 
that they can get them together and 
talk with them and communicate with 
them. To do that, when you take the 
office, you need to understand those 
agencies, what they are about, what 
their responsibilities are, what their 
daily duties are, and how they operate. 

Judge Chertoff, first as an assistant 
U.S. attorney and then as a U.S. attor-
ney, had as his duty to work with State 
and local agents. Each U.S. attorney is 
required to form and moderate and lead 
a law enforcement coordinating com-
mittee. He did that in the State of New 
Jersey. I suspect he knows the sheriffs 

and the chief law officers throughout 
that State, and probably in New York, 
too, on a first-name basis. You have to 
do that in that position. He under-
stands their difficulties, and he under-
stands the challenges and the responsi-
bility of the Federal Government to 
work with and to utilize the capacities 
of State and local law enforcement. 

Indeed, most of the law enforcement 
officials in America, by far, are in 
State and local government, probably 
90 percent. We can never be effective 
against terrorists, people who come 
here illegally to harm our country, 
without being able to work with and 
utilize and support State and local law 
enforcement. He understands that very 
clearly. 

I believe that will be one of his best 
characteristics that will help him 
achieve the job of making this entity 
known as Homeland Security work. 

I must say, when this new Homeland 
Security Department was formed, as 
one who worked with many of the 
agencies that were brought into it 
under one new Secretary, I knew that 
it was going to be a challenge, a very 
real, difficult challenge. Agencies were 
brought in that Department, such as 
Immigration, Customs, and others, to 
all work together with other agencies, 
such as the Coast Guard, to try to fight 
terrorism and defend our homeland. 
That is a difficult task. Agencies do 
not work well together. I remember the 
difficulties it took just to get our Fed-
eral agencies to work together when I 
was a U.S. attorney. I know Mr. 
Chertoff saw the same thing in his of-
fice. 

Now he will have the responsibility 
of melding these agencies together and 
have them work effectively and effi-
ciently for a common goal. It will not 
be easy. Most Americans probably 
would be surprised to know they com-
municate with one another like foreign 
nations. They sit down and sign memo-
randa of understanding or a treaty or 
something on how they are going to 
handle this or that problem. I exag-
gerate a little bit in the sense that at 
the grassroots level, most of the 
agents, the various agencies, work to-
gether for the common good, but there 
clearly is a bureaucracy problem of all 
Federal agencies, and it is a real chal-
lenge to reform this new Homeland Se-
curity Department. Mr. Chertoff, hav-
ing first been an assistant U.S. attor-
ney and then having been a U.S. attor-
ney and serving as the Chief of the 
Criminal Division in the U.S. Depart-
ment of Justice, understands that. He 
has lived with it. Nobody who has held 
that position could be naive about the 
difficulties of these issues. He, I am 
sure, had to work through them in the 
past, and he will hit the ground with no 
misconceptions about the challenge, no 
misconceptions about the good quali-
ties of Federal law enforcement and 
other officers throughout our country, 
but with no misunderstanding about 
how difficult it is to make these bu-
reaucracies merge. So I believe that is 
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going to be one of his great challenges, 
but he has the experience and ability 
to make it to work. 

I, frankly, am one who is of the opin-
ion that if a person has been in the 
field actually prosecuting cases, actu-
ally working at night with IRS agents 
and Customs agents and Immigration 
agents and FBI agents and DEA agents, 
and all of these law enforcement offi-
cers, dealing with their supervisors and 
bosses, they know something that 
somebody who has never done that can-
not understand. They have a com-
prehension of the difficulty of our Gov-
ernment to work efficiently and pro-
ductively. They also, if they are good 
at it, have proven to be successful at it. 
That is how you judge success in lead-
ership, such as being a criminal divi-
sion chief or a U.S. attorney—how well 
you can get these agencies to work to-
gether. 

So I am excited about that. I have 
known him for a long period of time. I 
can say, without hesitation, that when 
he was selected as U.S. attorney in 
New Jersey, and I was a U.S. attorney 
myself at that time, everyone knew 
that was a promotion on merit. His 
reputation for excellence and skill and 
legal ability had been known through-
out the Department of Justice for some 
time. His appointment there was re-
ceived throughout the entire Depart-
ment of Justice with great pride and 
hope for success. And indeed, he had a 
highly successful record. 

So I just want to say from my per-
sonal experience with him, having 
served with him, having known him for 
many years, and having known his rep-
utation among those who worked close-
ly with him, that he has all the gifts 
and graces that are required to be a 
great Secretary of Homeland Security. 

I know they say: Well, he should turn 
over these documents. First, let me say 
this: They are not his documents. 
These are documents of the U.S. De-
partment of Justice, memorandums 
they have. There is a legitimate con-
cern about Members of this Congress 
using every confirmation we have to 
see what they can drag out so they can 
dig through memoranda and documents 
that represent private conversations 
within the executive branch. 

What would we think in the Senate if 
the President got mad at us and said: I 
want to see every document that was 
sent between you and your legislative 
assistant on all these issues. We would 
not like that. We would say: Well, we 
ought to have some right to talk to our 
staff and communicate with one an-
other and have private conversations 
and think through these issues. If we 
tell our staff that everything they say 
is going to be made public the next day 
or they cannot put something in a 
memorandum because it may be on the 
front page of a newspaper the next day, 
maybe that would diminish the natural 
quality of our communication. In fact, 
it might inhibit good communication. 

Back on February 7 of this year, the 
Department of Justice responded to 

this request that was sent to Mr. 
Mueller of the FBI. It requested ‘‘the 
unredacted version of a classified 
three-page FBI document, dated May 
10, 2004, regarding the interrogation of 
detainees at Guantanamo Bay.’’ The 
Justice Department’s response was 
this. It was not Judge Chertoff’s re-
sponse. He has been on the Federal 
bench as a Federal judge, with a life-
time appointment, which he is willing 
to give up, from the appellate court, a 
highly prestigious thing in itself, to 
serve his country to be involved in pro-
tecting this country. 

Indeed, when asked why he was will-
ing to do that, he said: When asked to 
serve in a way to protect my country, 
I could not say no. 

They said this: 
We have carefully considered your request, 

but concluded that the unredacted document 
cannot be released in response to your re-
quest because it contains information cov-
ered by the Privacy Act, 5 United States 
Code 552a, as well as deliberative process ma-
terial. 

That is not an insignificant matter. 
Deliberative process material involves 
efforts by the executive branch to 
study an issue, to deliberate on it and 
formulate a position. 

The decision an agency makes is pub-
lic, but everything they do in delib-
erating that should not be produced 
willy-nilly just because somebody in 
Congress wants to go on a fishing expe-
dition. 

It goes on to say: 
We note, however, that the document is 

comprised of FBI messages that were not 
sent by or addressed to Judge Chertoff and it 
contains no reference to him by name or oth-
erwise. 

I don’t think this is anything un-
usual and dramatic and unexpected 
that this document should be rejected. 
I believe the Department of Justice has 
considered it carefully and rendered an 
opinion that is fair and just. I support 
them on it. I know there are certain 
times documents need to be produced, 
but there are reasons why documents 
should not be produced willy-nilly. The 
Department has considered this care-
fully and rendered this opinion. 

I admire Judge Michael Chertoff. He 
is a first-rate lawyer. He is a man of in-
credible experience. As chief of the 
Criminal Division of the Department of 
Justice, he had an opportunity to see 
firsthand the difficulties and chal-
lenges of the war against terrorism. He 
performed admirably in that position, 
as he has in every other position he has 
held in our Government. He can make 
so much more money in private prac-
tice. He could take a quiet position and 
stay as a lifetime-appointed Federal 
circuit judge. But he turned that down 
to serve our country. This Nation will 
benefit from his service. I am so glad 
the committee voted to refer him out 
positively. I am confident he will be 
confirmed. 

I thank the Chair and yield the floor. 
The PRESIDING OFFICER (Mr. 

BURR). The Senator from Maine. 

Ms. COLLINS. Mr. President, I thank 
my colleague from Alabama for his ex-
cellent statement. I appreciate the per-
spective he brings. Given his own expe-
rience as a U.S. Attorney, he has a spe-
cial appreciation for that part of Judge 
Chertoff’s career, and his endorsement 
will carry a lot of weight with our col-
leagues. 

How much time is remaining for the 
debate today? 

The PRESIDING OFFICER. The Sen-
ator from Maine has 76 minutes re-
maining. The minority is out of time. 

Ms. COLLINS. Mr. President, I in-
quire of the Presiding Officer, the 76 
minutes is for today’s debate, as op-
posed to tomorrow’s; correct? 

The PRESIDING OFFICER. The Sen-
ator is correct. 

Ms. COLLINS. Mr. President, I know 
of no further requests for time on our 
side this evening so I am prepared to 
yield back, and I do, the 76 minutes. 

The PRESIDING OFFICER. Time is 
yielded back. 

Ms. COLLINS. I thank the Chair. 
I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Ms. COLLINS. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

MORNING BUSINESS 

Ms. COLLINS. Mr. President, I ask 
unanimous consent that there now be a 
period for morning business with Sen-
ators permitted to speak for up to 10 
minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

PASSAGE OF THE CLASS ACTION 
FAIRNESS ACT 

Mr. GRASSLEY. Mr. President, I 
would like to thank my colleagues for 
supporting S. 5, the Class Action Fair-
ness Act, which we passed last week 
and which is set to be considered in the 
House this week. This little bill that 
Senator KOHL and I first introduced 
back in the 105th Congress is finally at 
the finish line. Little did I know it was 
going to take five Congresses to get it 
done. But we had to do it. The abuses 
in the class action system are real, and 
this is a good first step at fixing some 
of them. 

Although the Class Action Fairness 
Act was always a bipartisan bill, we 
had to negotiate numerous com-
promises to garner enough support to 
defeat a filibuster here in the Senate. 
In the end, this bill is a good example 
of what we can accomplish when we 
work together in a bipartisan fashion. 
The final passage vote of 72 to 36 is 
proof positive of that. 

So I am pleased that we are on the 
verge of getting class action reform to 
the President’s desk. There are many 
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