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Their report found there were no at-
tempts to influence analysts or no evi-
dence that administration officials at-
tempted to coerce, influence, or pres-
sure an analyst to change his or her
judgment—not once.

Every member of the Intelligence
Committee, Republican and Democrat,
approved that report. The Silverman-
Robb report and six other major stud-
ies found there is no basis for the claim
that the administration lied to get us
to go to war.

The search for weapons of mass de-
struction will not be completed on our
timetable. Look at this picture: The
Iraqis buried entire planes in the
desert. We have two photographs of
planes being unearthed, full planes bur-
ied beneath the sand. When we pulled
them out, they were still operable.

Our troops found 30 of these planes
buried in the sands of the Al-Taggadum
airfield west of Baghdad—30 planes.
That is one-tenth of their entire com-
bat Air Force. If Saddam Hussein’s
troops had buried one-tenth of their
combat aircraft in the desert, who is to
say there were no weapons of mass de-
struction similarly buried? Just be-
cause they were not found does not
mean they were never there. The Na-
tion of Iraq is the size of California.
The materials needed to make weapons
of mass destruction could fit in a con-
tainer the size of a family bathtub.
Weapons of mass destruction are no
bigger than a family bathtub.

We now stand at a critical moment in
history. I believe we must reflect on
events leading to the war, but this
process is only useful if it is honest and
accurate. Those who are trying to re-
write history, revisionist history of
these events are simply advancing
their own political agendas. They are
not advancing the important work due
now in the region—and do so on a bi-
partisan basis.

I agree with the Senator from Vir-
ginia, Mr. WARNER, the chairman of the
Committee on Armed Services. A flexi-
ble timetable for troop withdrawal
could jeopardize our men and women in
uniform and their mission. The only
way we can lose in Iraq is if we defeat
ourselves, if we refuse to stay the
course. The path to progress is slow
and steady. It has milestones, but it
does not have timelines. We must re-
main behind our troops.

Over 200 years ago, our Founding Fa-
thers began the great American experi-
ment. They set out to create a govern-
ment defined by its commitment to lib-
erty and freedom. Iraq is one of this
century’s proving grounds for those
ideals. Our men and women in uniform,
all volunteers, are helping the people
of Iraqg and Afghanistan build their
emerging democracies. Their sacrifices
ensure, in the words of Abraham Lin-
coln, ‘‘that government of the people,
by the people, and for the people shall
not perish from this Earth.”

Distorting our prewar intelligence
will not help them complete their mis-
sion. We must support the important
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work they are doing in Iraq, not send
mixed messages. The men and women
in uniform were asked to go to Iraq to
help Iraq become a democracy dedi-
cated to freedom. They are doing that.
I will continue to support those and
stay the course and support Iraq’s ef-
forts to stand up their own forces so
they can defend that freedom.
I yield the floor.

————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is now closed.

————————

TAX RELIEF ACT OF 2005

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of S. 2020.

The clerk will report the bill by title.

The assistant legislative clerk read
as follows:

A Dbill (S. 2020) to provide for reconciliation
pursuant to section 202(b) of the concurrent
resolution on the budget for the fiscal year
2006.

Pending:

Dorgan amendment No. 2587, to amend the
Internal Revenue Code of 1986 to impose a
temporary windfall profit tax on crude oil
and to rebate the tax collected back to the
American consumer.

Durbin amendment No. 2596, to express the
sense of the Senate concerning the provision
of health care for children before providing
tax cuts for the wealthy.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Madam President, this
morning we intend to continue two
major amendments from this side of
the aisle. The amendment of Senator
CONRAD from North Dakota proposes a
fiscally responsible substitute; the
amendment of the Senator from Wash-
ington, Ms. CANTWELL, is regarding en-
ergy price gouging. These are both very
important amendments and an impor-
tant debate. I ask consent the pending
amendments be temporarily laid aside
so Senator CONRAD may offer an
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2602
(Purpose: To amend the Internal Revenue

Code of 1986 to provide tax benefits for

areas affected by Hurricanes Katrina, Rita,

and Wilma and to extend certain expiring
provisions, and for other purposes)

Mr. CONRAD. Madam President, first
I thank the ranking member on the
Senate Committee on Finance, Senator
BAucusSs, for his leadership and for the
extraordinary amount of work he does
to make the work of the Committee on
Finance as responsible as it can be.

There are many provisions in the un-
derlying bill that has come out of the
Committee on Finance that I support. I
think they are broadly supported ex-
tensions of expiring tax provisions that
ought to be extended.

I salute the chairman of the Com-
mittee on Finance, Senator GRASSLEY,
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for the good job he has done in putting
together this package. While I agree
with many of the specific provisions, I
have one profound area of disagree-
ment. That profound area of disagree-
ment is that this package is not paid
for. The result, if we pass this package,
will be to deepen the deficit, to add to
the debt, when we already have record
deficits and we already have runaway
debt.

My colleagues are going to have to
answer the question, Why shouldn’t we
pay for these tax provisions? Why
shouldn’t we cover the cost? Why
shouldn’t we prevent the deficit from
being expanded? Why shouldn’t we pre-
vent the debt from being deepened?

That is the question posed by my
amendment. It takes many of the pro-
visions in the Committee on Finance
bill, the expiring tax provisions, and
extends them for 1 year. It pays for
them fully.

It is very important to remember the
history. How did we get in the position
we are in today? My colleagues will re-
member this very famous chart that
the administration and the Congres-
sional Budget Office presented back in
2001. This part of the chart I call the
fan chart showed the range of possible
outcomes if we didn’t change any budg-
et policies. This range of possible out-
comes from a best case scenario; to a
median scenario, the midpoint between
the range of possible outcomes is the
prediction line adopted; to the worst
case scenario. These were the projec-
tions given to us if we just did nothing.

My colleagues on the other side said:
No, this is too conservative, this range
of possible outcomes. They said: Don’t
you understand, if we have tax cuts we
will get more revenue so we will be
above the midpoint of the range. We
might be even above the best case sce-
nario. The problem with that theory is
that it did not work out in reality.

Here is what happened in reality:
This red line is far below the worst
case scenario outlined by the Congres-
sional Budget Office in 2001. I have
caught the chairman’s attention. He
will remember the chart very well from
2001, what the Congressional Budget
Office said was the range of possible
outcomes. The Congressional Budget
Office adopted this midrange of the es-
timates as their projection.

Many of my colleagues on the other
side told me, when I said we shouldn’t
be betting on a 10-year forecast: Kent,
you are way too conservative. Don’t
you understand if we cut taxes we will
get more revenue. We will be above the
midpoint of the range of possible out-
comes.

Now we can go back and we can
check what has actually happened.
That is this red line. It is below the
worst case possible outcome. Far below
it.

So this notion that the tax cuts were
going to generate more revenue and
were going to prevent massive deficits
proved to be wrong. It is very simple.
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This is not theory. This is not ide-
ology. This is reality. This is what
really happened.

We can look at it in a different way.
This chart looks back to 1980, the rela-
tionship between spending and revenue
of the United States expressed as a
share of gross domestic product. Why
do we do it that way? Why do we do it
as a share of gross domestic product?
Because every economist says that is
the appropriate way to compare spend-
ing over time and revenue over time
because it takes out the effects of in-
flation and growth, so we are com-
paring apples to apples.

Here is what the line shows: Spend-
ing in the 1980s was between 21 and 23.5
percent of gross domestic production.
During the 1990s, interestingly enough,
during the Democrat administration,
the spending came down as a share of
gross domestic production each and
every year, the 8 years of the Clinton
administration. So at the end of that
time we were below 19 percent of gross
domestic production on spending. Since
that time, spending has gone up to ap-
proaching 20 percent of gross domestic
production now.

My colleagues on the other side of
the aisle want to blame Democrats for
spending. But Democrats have not been
in charge during this period. During
this period, Republicans have con-
trolled the White House, the Senate,
the House. They are responsible for
every dime of this increase.

Let’s look at the revenue side. When
President Bush came in, revenue—as he
correctly stated—was at a very high
level historically, about 20.6 percent of
gross domestic production. It was sub-
stantially above where it was in the
1980s and 1990s.

But look what has happened since.
Revenue has collapsed. Last year it
was the lowest it has been as a share of
gross domestic production since 1959.
Some of my friends on the other side
want to concentrate on this uptick.
And it is true, revenue has increased
over the last year. But it is still way
below where it has been historically
and way below where it was in 2001.
The result is the increased spending,
the reduced revenue—by the way,
about half the reduction in revenue is
from tax cuts—the combination of in-
creased spending and reduced revenue
has opened up a chasm. That is why we
have massive deficits and why we are
going to have massive deficits going
forward—and, I might add, at the worst
possible time.

Why is it the worst possible time?
Because the baby boomers are going to
start to retire in 2008. Right here the
baby boomers are going to start to re-
tire. That is going to change every-
thing in a dramatic way.

The President assured us when we
embarked on this course that there
would not be deficits. Then, the next
year, he told us the deficits would be
small and short term. Then, the next
year, he told us they would be small by
historical standards. Now he says he is
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going to cut them in half over the next
b years.

Let’s compare rhetoric to reality.
Here is what has happened. In 2001, the
first year he was in office, inheriting
surpluses from the Clinton administra-
tion, we had a $128 billion surplus. The
next year, we were back in deficit. The
next year, 2003, we had the biggest def-
icit ever, only to be exceeded, in 2004,
by an even larger deficit. And this
year, again, we have the third largest
deficit in our history but somewhat of
an improvement.

Let me say to my colleagues, this
modest improvement is largely illusory
because it focuses just on the deficit. I
say to my colleagues, what we ought to
be thinking about, what is really far
more important to the fiscal future of
the country, is not the growth of defi-
cits but the growth of the debt. Why do
I say that? Because if you look at what
happened to the increase in the debt
last year, you see that it increased far
more than the deficit figure that is
quoted in the news media.

Why is that? Well, the biggest reason
is because under the President’s plan,
$173 billion of Social Security money
was taken to pay for other things. That
all gets added to the debt. It all has to
be paid back. But it is not included in
the deficit calculation. Very frankly,
these deficit calculations are increas-
ingly irrelevant to understanding the
true fiscal condition of the country.

Now, last year, instead of the debt in-
creasing by what was the advertised
deficit of $319 billion, the debt of the
country actually increased by $551 bil-
lion. I find that this is largely not un-
derstood. When I do presentations,
most people think, in kind of a com-
monsense way, that the debt must in-
crease by the amount of the deficit.
But that is not the case. The funda-
mental reason it is not the case is be-
cause under the President’s plan
money is being taken from every trust
fund in sight to cover the spending, and
it all gets added to the debt, but it is
not included in the deficit calculation.
So last year, the debt of the country
increased by $551 billion.

This is so important to understand
historically. I see the news media, very
frequently, say: Well, as a share of
GDP the deficit is not as big as the
deficits were in the 1980s. That is true.
But it is totally misleading. Why? Be-
cause back in the 1980s, there was vir-
tually no Social Security surplus to be
used to pay for other things. In fact,
until 1984, there was no Social Security
surplus—none. Then, in the 1980s, the
Social Security surpluses were very
modest. But look what has happened
over time. The Social Security sur-
pluses have exploded, masking the true
size of what is being added to the debt
of the country—masking the true size
of the deficits is probably a better way
to say it.

Last year, the amount of Social Se-
curity funds that were taken to pay for
other things reached $173 billion, and
not a dime of it got counted in the def-
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icit calculation. It all got added to the
debt. It is all going to have to be paid
back, but you don’t read about it any-
where in the news media. They don’t
talk about how much the debt in-
creased.

This is a shell game of enormous pro-
portion that is going on here. I say to
my colleagues, if any private sector en-
tity tried to do what we are doing here,
they would be headed for a Federal fa-
cility. But it would not be the Congress
of the United States, it would not be
the White House, they would be headed
to Federal prison because any private
sector entity that tried to take the re-
tirement funds of its employees and
use them to pay for current expenses,
they would be guilty of Federal viola-
tions of law. They would be guilty of
fraud. You cannot take the retirement
funds of your employees and use it to
pay current expenses. That is exactly
what we are doing here, every year.

Under the President’s plan, over the
next 10 years, at the very time he says
Social Security is short of money for
the long term, his budget plan and the
budget plans that passed here in the
Congress of the United States, are
going to take $2.5 trillion from Social
Security and use it to pay the oper-
ating expenses of the Federal Govern-
ment.

Is anybody paying attention? Is any-
body paying attention to what is going
on here? Over the next 10 years, $2.5
trillion of Social Security money is
going to be taken to pay for other
things. We are headed for a train
wreck. The President says: Don’t
worry. We are going to cut the deficit
in half over the next b years.

Our problem is not a 5-year problem.
In fact, that is the sweet spot of the
budget cycle. That is the sweet spot be-
cause that is before the baby boomers
have retired. In addition, the only way
the President gets to his claim of re-
ducing the deficit, over 5 years, in half
is he just leaves out things. He left out
war costs past September 30 of this
year. That is $300 billion, according to
the Congressional Budget Office. He
left out the cost of fixing the alter-
native minimum tax. That costs $700
billion to fix. There is not a dime of it
in his budget.

When you add back the things he left
out, here is the picture we see emerg-
ing, and this is just the deficit calcula-
tion. The debt calculation, as I have
described previously, is far worse. We
are going into a circumstance in which
the next 5 years—these are the good
times; it is before baby boomers re-
tire—we are headed for an extraor-
dinarily serious set of circumstances if
the budget plan of the President is
maintained. Why? Because many of the
proposals he has explode in cost right
beyond the 5-year budget window. For
example, the cost of his tax cuts abso-
lutely explode right beyond the 5-year
budget window. So does the cost of
dealing with the alternative minimum
tax. It explodes beyond the b5-year
budget window.
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We have had a lot of talk on the floor
of the Senate about this being a deficit
reduction package. No, it is not. This is
not a deficit reduction package, this
reconciliation package. This reconcili-
ation package has three parts: spend-
ing changes that save $35 billion over 5
years, these additional tax cuts that
cost $60 billion over 5 years—so you put
the two together, that adds to the def-
icit; it does not reduce the deficit—and
the third chapter is the chapter they
do not want you to read in this book
because the third chapter is to increase
the debt of the country by $781 billion.
It is all in one fell swoop.

As we look ahead to the 5-year budg-
et that has been adopted by our col-
leagues—not with my support; I voted
against it—but this is what is going to
happen to the debt of the country over
the next b years under this plan. By the
way, these are not my numbers. These
are their numbers. These are the num-
bers in their budget documents about
what happens to the debt—not the defi-
cits, the debt.

It is something the news media—it is
interesting, the news galleries are ab-
solutely empty. Oh, no, there is one
lone soul there—one lone soul. The
news media does not want to report on
this. Why don’t they want to report on
it? Because it is a little bit com-
plicated. You actually have to read.
You actually have to do a little study-
ing. It is not like covering the latest
scandal. They love to cover scandal be-
cause that is easy to write about.
Budget stories and what is happening
to the fiscal condition of the country,
that is much more difficult because
you actually have to get your numbers
right.

No one is paying attention. I have
not seen a single national story on the
growth of the debt. They are writing
about the deficits because that is what
they have written about for 20 years.
They don’t get the whole thing has
changed dramatically since the 1980s
because of how the policy of our Gov-
ernment has changed to raiding the So-
cial Security trust funds for every dol-
lar that is in them for the next 10
years.

But do you know what? It does not
matter they do not write the story. It
does not matter because the reality is
coming in on us, and it is coming in on
us much sooner than people understand
because what vreally affects the
strength of America, the fiscal
strength of America, is the debt that is
being built up, and the budget that has
passed both Houses of Congress is going
to increase the debt. It started at $7.9
trillion this year. It is going to go up
to $8.6 trillion, then to $9.2 trillion,
then to $9.9 trillion, then to $10.6 tril-
lion, then to $11.3 trillion over the 5
years of this budget.

Again, these are not my numbers.
These are not my numbers. These are
the numbers in their own budget docu-
ments about their prediction about
what will happen to the debt with the
budget that has been adopted.
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The debt is exploding before the baby
boomers retire. What are the implica-
tions? Well, here is one of them. For-
eign holdings of our debt have doubled
in the last 5 years. It took 42 Presi-
dents, pictured here, 224 years to run
up $1 trillion of external debt. This
President has exceeded them all. He
was able to double foreign holdings of
our debt in just 5 years. It took 42
Presidents 224 years to run up $1 tril-
lion of external debt. This President
has added more than $1 trillion of ex-
ternal debt in b years.

To whom do we owe the debt? Well,
here is the latest scorecard. We owe
Japan $687 billion. We owe China $252
billion. We owe the United Kingdom
$182 billion. And my favorite, the Car-
ibbean banking centers, we owe over
$100 billion. We owe South Korea over
$60 billion. I submit to my colleagues,
that does not make America stronger.
That makes America weaker.

So now we turn to the legislation be-
fore us. One would expect that the Con-
gress would be about reducing the def-
icit, reducing the debt, in light of what
has happened. In light of the fact that
the debt during this Presidency has
gone up $3 trillion already, in light of
the fact that under the 5-year budget
before us, the debt is going to go up an-
other $3 trillion over the next 5 years,
you would think we would be here try-
ing to reduce the explosion of debt.
Surprise, surprise. No. This reconcili-
ation process, a fast-track process that
was devised to circumvent the rules of
the Senate, was put in place to reduce
deficits. That is the whole purpose of
reconciliation. But it has been hi-
jacked, and now it is being used not to
reduce deficits but to expand them.

I tell you, I go home some nights and
I pinch myself thinking I am caught up
in some surreal comedy. This has to be
a comedy: The debt is exploding before
the baby boomers retire, and in the
Congress, the reconciliation process
that was adopted to reduce deficits has
been hijacked and is being used to in-
crease deficits.

What is wrong with this picture? I
submit what is wrong with this picture
is, it is utterly and completely discon-
nected from reality. Now we have be-
fore us a bill that is going to cut taxes
over the next 5 years by $60 billion. It
is going to make the deficit worse by
$60 billion.

This is what Chairman Greenspan
has said about the notion of cutting
taxes by borrowing. Federal Reserve
Chairman Greenspan opposes deficit-fi-
nanced tax cuts. He said:

[W]e should not be cutting taxes by bor-
rowing.

He is right. That is what we are
doing. We are borrowing every dime of
this, borrowing it from Japan, China,
Caribbean banking centers.

Here is the effect of the reconcili-
ation package, $35 billion of spending
savings over 5 years, completely and
totally wiped out by $60 billion of tax
cuts not paid for. The net result is to
increase the deficit, to increase the
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debt by $25 billion, but that is right in
line with the fiscal policies that have
been adopted by this President and by
this Republican majority, because this
is their record.

This is where they took over. The
debt limit had not been increased for 5
years in this country. In 2002, in one
year, they increased it by $450 billion.
In 2003, they increased it by $984 bil-
lion. In 2004, they increased it by $800
billion. Now, with this reconciliation
proposal, they want to increase the
debt by $781 billion. Add it all up, and
this President will have increased the
debt in these 5 years by $3 trillion.
Over the next 5 years, according to
their own estimates, they are going to
increase the debt another $3 trillion.
That is real money.

The Chairman of the Federal Reserve
has said this:

All ’'m saying is that my general view is I
like to see the tax burden as low as possible.

Don’t we all. I would like nothing
better than to have my tax burden re-
duced.

And in that context, I would like to see tax
cuts continued. But, as I indicated earlier,
that has got to be, in my judgment, in the
context of a PAYGO resolution.

What is pay-go? Pay-go says you can
have more tax cuts, but you have to
pay for them. You can have more
spending, but you have to pay for it.
Because if you don’t, you add to the
debt and deficit burden.

That brings me to the amendment
that I send to the desk at this time.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from North Dakota [Mr.
CONRAD] proposes an amendment numbered
2602.

Mr. CONRAD. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘“Text of Amendments.”’)

Mr. CONRAD. Madam President,
what does this amendment do? It pro-
vides for the extension of the expiring
tax provisions that expire this year to
be effective next year. It extends all of
them. It does not extend provisions
that expire next year for 2007 or 2008 or
2009. It is completely paid for over the
10 years. It provides for hurricane dis-
aster relief identical to what Chairman
GRASSLEY has included in his provi-
sion. It provides for alternative min-
imum tax relief, but in an even better
way than what is in the chairman’s
mark. Because while the chairman’s
mark says it is a hold-harmless provi-
sion, in fact, 600,000 more American
taxpayers will pay the alternative min-
imum tax than paid it this year. We
will go from 3 million people paying
the alternative minimum tax to 3.6
million.

Remember, the alternative minimum
tax, the old millionaire’s tax, has now
become a middle-class tax trap. My
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amendment is a real hold harmless on
alternative minimum tax. There will
be no increase in the number of Ameri-
cans paying the alternative minimum
tax—none. Instead of a 600,000 increase
of American taxpayers paying the
AMT, we will only have the same num-
ber paying next year as this year.

In addition, we extend the R&D tax
credit, the State sales tax deduction,
the college tuition deduction, the wel-
fare-to-work and work opportunity tax
credits, the teacher classroom expenses
deduction, the leasehold improvement
and restaurant depreciation, and all
other traditional tax extenders that ex-
pire this year to be effective next year.
We pay for those provisions. Instead of
putting it on the charge card, instead
of running up the debt, adding to the
deficit, shoving it off on our kids, we
pay for it.

How do we do it? First, we use the
same offsets that are in the chairman’s
package with the exception of the char-
itable revenue raisers because we don’t
have the charitable package here. They
include the provisions that he has to
close the tax gap by shutting down
abusive tax shelters. I applaud the
chairman for having those in his mark.
He is exactly right to have them there.
We adopt those same provisions.

In addition, we end the loophole for
oil companies that lets them avoid
taxes on their foreign operations. That
is $10 billion. We end the tax benefit for
leasing foreign subway and sewer sys-
tems. That saves $5 billion.

I want to explain this one to my col-
leagues. Here is what is going on. This
is one of the biggest scams ever cooked
up by accounting firms. Most account-
ing firms don’t engage in this kind of
activity, but there are a few who do.
Here is what they are doing. They are
buying foreign subway and sewer sys-
tems in U.S. shell operations, depre-
ciating their assets for U.S. tax pur-
poses, and leasing the subway and the
sewer systems back to the foreign cit-
ies. I know this sounds unbelievable,
but that is what is going on. This is a
scam.

Some of my colleagues say: Senator,
you are increasing taxes in order to
pay for this tax cut package. I suppose
you could say that. But is this a tax
break anybody thinks should be in
place? Do you think we should allow
companies to buy foreign subway and
sewer systems, depreciate them on
their books, reduce their U.S. taxes,
and then lease them back to those Eu-
ropean cities? Does anybody believe
that is not abuse?

We also require tax withholding on
Government payments to contractors
such as Halliburton. Why shouldn’t
they have withholding, just as working
Americans have withholding on their
tax obligations? That saves $7 billion.

We renew the Superfund tax so that
polluting companies pay for cleaning
up toxic waste sites. That tax is 9.7
cents a barrel. Oil right now is going
for close to $60 a barrel. It seems en-
tirely reasonable to me that we ask
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those who have contributed to these
sites that need to be cleaned up to pay
for it, 9.7 cents a barrel.

We close other tax loopholes as well.
That is how we pay for this package.
Why would we not pay for this pack-
age? Why should we not prevent the
deficit and debt from being increased?

Some of my colleagues argued in the
Finance Committee: Senator, you are
raising taxes to pay for the tax cut.
Here is what the chairman said:

We’ve found $180 billion over the last few
years in things that are examples of loophole
closings and abusive tax shelters. And that’s
what they are, people . . . that are avoiding
taxes—

I would amend that to companies as
well.

—now that ought to pay taxes without
changing the rate of taxation.

The chairman had it exactly right.
We now know the tax gap in this coun-
try, the difference between what is
owed and what is actually being paid,
is $350 billion a year. Let’s close down
these scams. Let’s close down these
loopholes. Let’s close down these
abuses and use a portion of it to pay
for extending these very worthy tax
provisions that are in this package.
That is what my amendment is about.

For those who say they care about
fiscal responsibility, for those who say
they are concerned about the explosion
of deficits and debt, here is a chance to
prove it. Here is a chance to vote for
this amendment that will extend the
tax provisions that are expiring, those
that are expiring this year for next
yvear’s taxes, and to pay for it by clos-
ing abusive tax shelters.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Madam President, I
thought Senator KYL wanted some
time. What I would like to do, if it is
OK with the other side, is give Senator
KYL some time off of our time and then
right after him, Senator THOMAS, be-
cause Senator THOMAS has been wait-
ing for a long time to speak. I ask
unanimous consent to make that the
speaking order. These folks are talking
about maybe 20 minutes apiece or less.

Mr. CONRAD. Reserving the right to
object—and it is not my intention to
object—I would like to inquire as to
the parliamentary situation. How
much time is left on my amendment?

The PRESIDING OFFICER. The Sen-
ator has used 7 minutes on his amend-
ment, which leaves him 53 minutes.
The first 28 minutes was charged to the
bill so that the amendment was not
pending at that time.

Mr. CONRAD. So I have 53 minutes
remaining on my side, and they have
an hour left on their side?

The PRESIDING OFFICER. That is
correct.

Mr. CONRAD. I inquire of the Sen-
ator from California, why does she seek
recognition and how much time does
she require?

Mrs. FEINSTEIN. I have two amend-
ments. I will not require more than 15
minutes.
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Mr. CONRAD. Is the Senator seeking
time off the bill or she would have her
own amendment time? I would not ob-
ject to the request of the chairman to
have speaking time. We would then in-
tend to lay my amendment aside.

Mr. GRASSLEY. Yes, we would be
willing to do that. We are looking at
some votes around noon. Yours would
be one of those. We don’t have unani-
mous consent on that.

Mr. CONRAD. I will defer to the man-
ager of the bill.

Mr. BAUCUS. Madam President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. Without
objection, the clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. EN-
SIGN). Without objection, it is so or-
dered.

Mr. BAUCUS. Mr. President, we are
moving along on the amendment of-
fered by the Senator from North Da-
kota. I got clearance from the chair-
man of the committee to ask unani-
mous consent that there be 40 minutes
of debate remaining on the Conrad
amendment equally divided, 20 minutes
in favor of those who are speaking
against the amendment and then 20
minutes to be controlled by the Sen-
ator from North Dakota.

The PRESIDING OFFICER. Is there
objection?

Mr. BAUCUS. And also that there
would be no second-degree amendments
and the vote would then occur imme-
diately following the 40 minutes in re-
lation to the Conrad amendment.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Who yields time?

Mr. GRASSLEY. I yield 10 minutes
to Senator KYL.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized for 10
minutes.

Mr. KYL. I thank the Chair. I thank
the chairman.

This is a choice between the product
of the Finance Committee and the
amendment offered by the Senator
from North Dakota. I strongly urge my
colleagues to support the product of
the committee and to defeat the
Conrad amendment.

Let’s first focus on this issue of def-
icit. The deficit reduction that has oc-
curred as a result of the President’s tax
policies supported by the Republican
Members of Congress has been nothing
short of incredible.

This is a choice between a continu-
ation of a policy which provides eco-
nomic growth for our country and
more money for our families, more in-
vestment for our businesses, and there-
fore more jobs for Americans. Look at
some of these statistics in terms of the
gross domestic product growth in our
country. Whether you embraced the
lower rates at the time, I think every-
body has to acknowledge that the rates
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we put into effect in 2003 have had a
dramatic effect.

Consider: The economy grew at a 3.8-
percent annual rate in the third quar-
ter. That is the 10th straight quarter
the GDP grew at a rate above 3 per-
cent. We remain the fastest growing in-
dustrialized country in the world. That
is the longest such period of growth in
our history since World War II.

Business investment: In the nine
quarters before the 2003 tax rates were
put into effect, business investment
fell. We passed the tax provisions to
cut taxes on capital gains, for example,
and we reversed that. In fact, business
investment has now increased at an an-
nual rate of 6.9 percent. That means
jobs to our economy and more wealth
for American families.

In terms of deficit reduction, specifi-
cally, we are not undertaxed. Congress
is spending too much. That is what is
creating the deficit. Nevertheless, as a
share of our GDP, the 2005 deficit was
2.6 percent, down from a 3.6-percent
share in 2004. In fact, before Hurricane
Katrina we were well on the way to-
ward achieving the President’s objec-
tive of cutting the deficit in half in the
next 2 years. In fiscal year 2005, tax-
payers sent Washington $274 billion
more in revenue than the year before,
and $100 billion more than we predicted
back in January.

How could we be so far off? This
economy is so strong, it is growing so
rapidly that even at the lower tax rates
we are producing more revenue to the
Federal Treasury. This is not a path
from which we should deviate. We
should continue this path and not
adopt the principle of the substitute
amendment offered by the Senator
from North Dakota. What his amend-
ment presumes is something very
strange in economics, and that is that
somehow we have reached a magic Mi-
nerva, an equilibrium where the Fed-
eral Government is taking a tax in the
right amount from American citizens
never to be changed one iota, notwith-
standing the fact we will continue to
spend more and more and more, and we
will have to have the taxes to pay for
that spending or go deeper in debt.

The pay-go amendment that is the
centerpiece of the amendment proposed
as a practical matter does not affect
the most significant aspects of our con-
tinued spending, namely the manda-
tory increases in our mandatory spend-
ing, our so-called entitlements—Medi-
care, Medicaid, Social Security, that
which represents about two-thirds of
the spending. As a result, the big-tick-
et items are not restrained in any way.
All that is restrained is the ability to
promote the continuation of our cur-
rent tax rates. If we don’t continue
these tax rates, if we don’t take action,
for example, this year to extend the
capital gains and dividends tax rates
for another 2 years, we are going to
find in a couple years the American
taxpayers are going to be faced with a
huge tax increase, and that is because
without further action those tax rates
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will go up by 25 percent in 2 years.
That is not right.

Now, some of our colleagues say,
well, these tax rates only help the
wealthy in our country. Well, is that
s0? From a column that was authored
by Larry Kudlow, a noted economist:
The investor class in America ‘‘con-
tinues to grow by leaps and bounds . . .
The number of families owning stocks
has risen to 56.9 million from 54.1 mil-
lion, meaning nearly 60 percent of U.S.
households are invested in equities
today.” We ‘“have become a society of
equity investors.”

Zogby polling shows that nearly all
Americans—93 percent—earning $75,000
a year or more own stocks. They can’t
all be rich. And how about those earn-
ing up to $75,000 a year? In this group,
more than half, or 56 percent, own
shares. Of those earning below $50,000 a
year—a group that in the aggregate
pays very little taxes overall—30 per-
cent own stocks.

So the continuation of the 15-percent
rate on dividends is a matter that af-
fects a very large swath of Americans.
As a matter of fact, 23 percent of all fil-
ers spread evenly across income cat-
egories reported dividend income in
2003 and of that group, 30 percent, 30.6
percent had an adjusted gross income
under $30,000. Rich people? I don’t
think so.

How about capital gains? Seventeen
percent of all filers spread equally
across income categories reported cap-
ital gains in 2003, and of that group 30.1
percent had adjusted gross income of
under $30,000. The rich? I don’t think
s0.

How about some of the other provi-
sions in the bill from the committee?
The savers credit, only 4 percent of fil-
ers benefited from that in 2004.

The above-the-line-deduction for col-
lege tuition costs, only 2.7 percent of
filers claimed that deduction in 2003.

AMT, only 6 percent of filers are af-
fected by that.

Now, why are all of these things in
the committee mark? Because they
still represent important policy and we
continue to support all of those things.

With AMT, the number of filers is
going to double so we have to do some-
thing about that. But the bottom line
is when you are comparing that to cap-
ital gains and dividends, far more
Americans are affected by capital gains
and dividends and they are not just the
wealthy. I read the statistics for $30,000
and under.

The other flaw in the amendment of
the Senator from North Dakota is that
the whole question of what ‘“‘tax cuts
cost’ is upside down. The Senator from
North Dakota raises that question with
respect to revenues to the Federal Gov-
ernment. How much does it cost the
Federal Government to have a tax cut?
Think about it. That is a strange way
to put it. How much does it cost the
Federal Government to cut your taxes?

I will put that question the other
way around. How much does it cost you
when we have a tax increase? Because
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that is exactly what will happen in 2
years if we don’t extend the current
tax rates. We should be asking what it
costs American families, American
taxpayers, and the American economy,
American businesses. What is it going
to cost them if we take more of their
hard-earned money and bring it back
to Washington for us in our wisdom to
figure out how to spend? That is the
question we should be asking.

What is the productive part of our
economy? Does the Government create
jobs?

Other than these very hard-working
clerks here and the other jobs in the
Federal Government, we don’t create
jobs. The private sector creates jobs. It
costs money to pay employees. That is
why employers try to make money, so
they can hire more people, more people
will have jobs, their families will be
better off. We all understand how the
private market works. It requires cap-
ital, it requires profits, it requires the
Government to get out of the way and
not take so much of its money, frank-
ly, and that is why the real question
should be with regard to this so-called
pay-go, not how much it is going to
cost the Federal Government, but how
much a tax increase which will result
from the policies that are being pro-
posed on the other side of the aisle,
how much that tax increase is going to
cost hard-working Americans. That is
the real question we should be asking.

We need to support the proposal that
is before us on the floor today, a pro-
posal which in large measure makes
American taxpayers better off and in-
creases the revenues to the Treasury of
the Government because the tax poli-
cies we have had in place since 2003 are
working, both to help stimulate invest-
ment in the private sector and create
more jobs, and because they are low
enough that they create economic ac-
tivity that can be taxed, providing
more revenue to the Federal Treasury.
We should reject the amendment of the
Senator from North Dakota because it
doesn’t pursue that same policy goal.

The only caveat to this, of course, is
that the capital gains and dividends
tax rates I have been talking about are
not included in the proposal on the
floor or in the proposal of the Senator
from North Dakota. But I can assure
my colleagues it will be part of the
conference report. There is no way we
are going to consider a conference re-
port that doesn’t continue these cur-
rent tax policies. To not do so, as I
said, would be to begin the biggest tax
increase in the history of this country,
and we are not going to do that at a
time when we need to keep the econ-
omy robustly growing as it has been.

I say to my colleagues, the tax pro-
posals of President Bush have been
working. Our economy is producing a
tremendous number of new jobs, rev-
enue growth for the private sector as
well as for the Government sector. Why
would we want to turn from that?

With respect to paying for it, let’s re-
member who bears the cost.
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There is no free lunch at the end of
the day. The taxpayers are going to
bear the cost. As a result, the real
question we should be asking is not
how much these policies cost the Gov-
ernment, but how much they cost the
taxpayers.

I urge the Senate to vote against the
amendment of the Senator from North
Dakota and support the chairman’s
mark.

The PRESIDING OFFICER. Who
yields time? The Senator from North
Dakota.

Mr. CONRAD. Mr. President, how
much time did the Senator from Ari-
zona consume?

The PRESIDING OFFICER. Ten min-
utes.

Mr. CONRAD. Mr. President, I wish
to take a few minutes to respond.

The Senator from Arizona started
with a statement that is truly breath-
taking. The Senator from Arizona said
that deficit reduction created by the
Bush administration policies was, I
think he used the word ‘‘extraor-
dinary.” Yeah, it is extraordinary all
right. Here is what has happened to the
debt under these policies.

When the President came in, there
had been no increase in the debt limit
of the United States for 5 years. After
1 year of the President’s policies, the
debt limit was increased $450 billion.
The next year, they increased the debt
$984 billion. The next year, they in-
creased the debt $800 billion. In this
reconciliation package, they are going
to increase the debt limit $781 billion.
The Senator from Arizona is on the
floor saying they have done something
to reduce the deficit? Come on. These
are the biggest deficits, the biggest in-
crease in the debt in the history of
America, and it doesn’t end with what
they have already done.

Here is what they are going to do.
These are not my calculations. These
are the numbers that are in their own
budget document. They are going to in-
crease the debt another $600 billion
next year, another $600 billion the next
year, another $700 billion the next
year, another $700 million the next
year, and another $700 billion the next
year. They already increased the debt
$3 trillion, and under this budget plan,
over the next 5 years they are going to
increase it another $3 trillion, and he is
out here talking about deficit reduc-
tion? Come on. There is no deficit re-
duction here.

Mr. KYL. Will the Senator yield?

Mr. CONRAD. No, I won’t yield. The
Senator had his chance. I am going to
respond, and then I will be happy to en-
gage in debate.

Mr. KYL. Since the Senator referred
to me by name, I would like the oppor-
tunity to ask a question.

The PRESIDING OFFICER. The Sen-
ator from North Dakota has the floor.

Mr. CONRAD. I did not refer to the
Senator by name. I referred to ‘‘the
Senator from Arizona.” The Senator
from Arizona came out here and said
there has been extraordinary deficit re-
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duction. There is no deficit reduction.
There is record explosion of debt, that
is what is going on.

The Senator said that deficit, as a
share of GDP, is not so bad. That is
only because he leaves out something.
And the something he leaves out is all
the money that is being taken from So-
cial Security and used to pay for other
items because back in the eighties
there was no Social Security surplus,
or virtually none. Last year, the Social
Security funds that were being used to
try to mask the true size of what is
going on was $173 billion. You add that
back in, and the increase in debt of this
country was 4.5 percent of GDP.

In the European Union, you can’t be
a member if you run deficits above 3.0
percent of GDP. But the addition to
debt in this country last year was 4.6
percent of GDP when you add back all
the money that is being taken from
trust funds and used to pay for other
items.

Here is what he doesn’t want to talk
about. Here is the explosion of Social
Security money being taken to pay for
other things. Look back in the
eighties, there was virtually no Social
Security surplus. In fact, in 1983, there
was none. Then there was a couple hun-
dred million dollars a year. Now it is
approaching $200 billion a year, and
they want to forget about it, they don’t
want to count it?

I tell you what is going on here is so
utterly disconnected from reality. This
chart shows the spending line since the
eighties and the revenue line. In the
nineties, we brought spending down
each and every year as a share of GDP.
Now we have had a big tick upwards.
The Senator from Arizona said he won-
ders how we reached some nirvana of
balance between spending and revenue.
There is no balance, that is the point.
That is what is wrong. We see the
spending line and the revenue line.
Look at the gap.

Our friends on the other side want to
complain about the spending. Guess
what. They are responsible for every
dime of it. This happened on their
watch. They control the House, they
control the Senate, they control the
White House. They are responsible for
every dime of the increase in spending.

Here is what has happened to the rev-
enue. It has collapsed. The result is an
enormous gap, and he says he wonders
how we reached some nirvana of bal-
ance between spending and revenue.
There is no balance. That is the point.

Then our colleague talked about how
wonderful the economic performance
has been. No, it hasn’t. Here is the
record on job creation, comparing the
average of the last nine recessions
since World War II. Here is what hap-
pened over the period of time—this is
in number of months on the bottom.
This is a jobless recovery. This red line
is the average of what has happened
after the last nine recessions. By this
stage, 55 months after the trough, typi-
cally 7 million jobs have been created
in the private sector, more than have
been created in this recovery.
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So we are running 7 million private
sector jobs behind the average of the
last nine recoveries since World War II.
This is great economic performance? It
is the worst employment performance
we have had of any of the nine reces-
sions since World War II.

It is not just job growth, it is also
GDP growth. GDP growth lags behind
the typical recovery by 27 percent over
the same period of time.

The Senator talked about business
investment. Let’s look at business in-
vestment. Let’s look at the last nine
recessions. At this stage, we are run-
ning 53 percent less business invest-
ment than in the nine previous recov-
eries from recessions. And he touts this
economic record? Mr. President, this is
not a record of which to be proud.

The Senator also talked about the
dividend tax cut, and he talked about
capital gains. They are not in the un-
derlying amendment of the chairman
of the committee. They are not in the
Finance Committee’s mark. So he is
comparing apples to something else.

My amendment says we have to go
back to the disciplines we have used in
the past to restore fiscal discipline.
What are they? Pay-go is one of the
major budget disciplines, and it simply
says: If you are going to have more tax
cuts, fine, you have to pay for them. If
you have more spending, fine, you have
to pay for it. That is one of the key
things we must do to get this Nation
back on track.

This notion that we keep borrowing
the money, keep spending the money,
keep more and more tax cuts, don’t
worry if anything adds up is leading us
deeper and deeper into debt. When are
we going to stop this?

Mr. President, how much time do I
have left?

The PRESIDING OFFICER. The Sen-
ator has 11%2 minutes left.

Mr. CONRAD. I ask if the Chair will
notify me when I have used 1 more
minute.

Mr. President, let me say to my col-
leagues, I am beginning to wonder
what are we thinking around here?
What are we thinking of, Republicans
and Democrats? When are we going to
turn the corner? When are we going to
say enough is enough? When are we
going to say adding $3 trillion of debt
in the last 5 years and headed for the
next 5 years adding another $3 trillion,
in effect, doubling the debt of our coun-
try in 10 years—that is what we are
doing. The result is foreign holdings of
our debt have doubled in 5 years. Mr.
President, I say to my colleagues, this
is not sustainable.

On the Republican side, they say we
should just cut the spending. OK, do it,
cut it. If you don’t want to tax any-
more, cut the spending to match the
taxes you are willing to levy.

The PRESIDING OFFICER. The Sen-
ator has used an additional minute.

Mr. CONRAD. I ask for another 30
seconds.

My Republican friends said they are
fiscally responsible. When are they
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going to demonstrate it? If you are
only willing to tax at 17 percent of
GDP, then cut the spending 17 percent
of GDP. If they think, well, because of
the war and because of the need for
homeland security, we need to spend
more than 17 percent of GDP, which is
what they are doing in their budgets—
they are not spending 17 percent of
GDP, they are spending 19 percent of
GDP, in fact they are going to 20 per-
cent of GDP, then tax at 20 percent of
GDP so you pay your bills. Do one of
the two. But don’t just keep putting it
on the charge card.

I say to my Democratic colleagues
the same thing. We cannot be for more
spending than we are for levying the
taxes to raise it. What is going on in
this town is absolutely and totally ir-
responsible, and it is going to put us in
a very weakened position as a country.
We have increased foreign holdings of
our debt 100 percent in 5 years. It took
224 years to run up a trillion dollars of
external debt. This President has dou-
bled it in 5 years. That does not
strengthen America.

I thank the Chair, and I yield the
floor.

Mr. GRASSLEY. Mr. President, I
yield whatever time he might consume
of my remaining time to the Senator
from Wyoming.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. THOMAS. Mr. President, I thank
the chairman. I appreciate the oppor-
tunity to deal with this issue that is
before us. By the way, I am not speak-
ing on the Conrad amendment, but I
am, as a matter of fact, speaking on
the Dorgan amendment in general
time. I have to say to my friend from
North Dakota that I certainly agree
with the idea that we have gone out of
control in terms of our spending. I
don’t agree with the idea that we have
to raise taxes to offset it. What we
ought to be looking at is reducing the
size of Government.

Quite frankly, I would like to see
some activity on that side of the aisle,
as well as this side, to take a look at
some of the programs we have and see
if they still need to continue to exist.
With regard to the idea that the
growth of the Federal Government is
out of control, we have gotten into a
feeling that every time there is a need
in the country for anything the Fed-
eral Government ought to do it and es-
tablish a new program.

I happen to have a bill called the sun-
set bill which I think we ought to take
a look at. We ought to take a look at
programs that have been in existence
for 10 years and see if they are as im-
portant now as they were when they
were created. If not, let’s change them.

In any event, I want to talk in oppo-
sition to the Dorgan amendment,
which is the windfall profits tax

amendment, which has to do with the
bill before us. What we are talking
about in this tax bill is the economy.
We are talking about growth. Notwith-
standing what has been said, we have
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had growth, 3.5 percent growth in GDP
in the last quarter. That is above aver-
age in the last 10 years. We do have
growth. That is what it is all about.

We also ought to recognize when we
are able to leave people with more
money in their hands to spend, that is
a good thing. If you can reduce taxes so
people have money to invest, that is a
good thing. That is what creates the
economy and economic growth. That is
what it is all about, the economy.

The other overriding issue before us,
although I don’t think it is a specific
issue here, is one of the main factors of
the economy, and that is energy. With-
out energy, we don’t have an economy.
So we are talking a lot recently, and
should be, about energy—where we are
going to get energy, where it is going
to come from, how we are going to in-
vest in new sources of energy. That has
been one of the key issues for the last
year. We finally got an energy policy.
Unfortunately, what we are talking
about now, particularly in this windfall
profits amendment, is something to-
tally adverse to the philosophy that we
have developed to create new energy
sources.

The windfall profits tax amendment
which has been offered is not only bad
policy but it sends the wrong message
to American companies and to entre-
preneurs.

Supporters of this tax have tried to
demonize the whole concept of making
a profit. Companies are in business to
make a profit. They make profits and
create jobs, which is what we are talk-
ing about all the time. If they did not
make a profit they would not be in
business, and we would not have jobs.

The Senator was talking about the
number of jobs. Why does one think
there are jobs? Because there are prof-
itable companies. That is what we need
to be talking about. Supporters of this
windfall tax, however, want people to
believe that the oil industry somehow
managed to reap undeserved profits, re-
sulting in one of the highest profit
margins in America.

Well, they have profits. Who would
not have profits when there has been
that kind of increase in the energy
business? It is not the case that they
are unusually high profit margins. The
profits for the oil companies measured
against other factors of the economy,
frankly, are quite modest. I have a
chart that shows a number of the in-
dustries which are much higher. These
are the earnings of major industries in
the second quarter, net income on sales
in 2005. It shows cents per dollar of
sales in the various businesses, banks,
pharmaceuticals, software, semi-
conductors, diversified financials,
household and personal products, con-
sumer services, insurance, tele-
communications, food, beverage and
tobacco, real estate, health care, mate-
rial, all U.S. industries, 7.9, and then
next, oil and gas, 7.6 percent.

The third quarter moves them above
this to about 8 percent, but look at
these businesses that are much above

November 17, 2005

that. They keep talking about how
they have had these unusually high
and perhaps even illegal profits.

Those who want to argue about this
chart because it shows second quarter
profits, and they are higher in the
third quarter, it has changed some-
what, but whatever it is it will be
about 8.1 percent for the oil industry.

I wonder if supporters of this windfall
profits tax would suggest that it be on
all of these other businesses that are
higher in their earnings than the oil
and gas industry. I understand one of
the sponsors of the amendment comes
from a State where there are lots of in-
surance companies, and despite a profit
of over 10 percent, I do not see him
rushing to the floor to put a windfall
tax on insurance.

We have had this news media focus
on the energy industry and so it has be-
come this kind of thing, but I think we
have to keep in mind the future. I cer-
tainly hope as we go about our business
we think not only about today but
about 10 years from now: What are we
going to do with energy? There has
been nothing of more concern to us
than energy.

The facts speak for themselves. The
Congress tried to take this approach in
the early 1980s and it did not work. I
understand they are saying this is not
like the other windfall, but indeed it is.
It takes profits they say are excessive,
which are not comparatively, to dis-
tribute them back out to the public.

Is that what the business system is
about? Is that what the private sector
is about? I do not believe so.

The efforts that were made to do that
in the past did not work. The non-
partisan Congressional Research Serv-
ice has documented this policy as a
failure in the past, and I can only con-
clude that it would be a failure again
in the future. The whole concept defies
common sense.

Who is qualified to deem the profits
as determined by the market are too
high? The market will adjust for that if
that is the case. I certainly do not be-
lieve any Member of Congress has
those qualifications.

I understand the politics of wanting
to distribute money to everyone. That
is a great thing to be able to put on
one’s resume. But it does not concep-
tually, from a policy standpoint, make
sense. We live in a market economy,
and it is the model that works. Of
course, we need to continue to change
our system. But we have the best sys-
tem in the world, and we need to make
sure we continue it, unlike Members
who have tried all of these manipula-
tions and the nonmarket approach,
which has not worked.

The market economy means if one
engages in a risk associated with in-
vestment they should reap the benefits
from that. Not unlike other industries,
the oil and gas industry requires sig-
nificant investment and risk. I live in
the State of Wyoming which is one of
the highest producers of energy, and I
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can say there is a great deal of invest-
ment that has to go into the produc-
tion of the energy that goes to New
England and New York where they do
not have any production of their own.
That is the way it should be. Neverthe-
less, one cannot sit off some other
place and say we want energy but we
do not want to have any investment in
it. One cannot sit out on the west coast
where there is no production, no refin-
eries, and say, well, we want energy
but we do not want any investment in
transportation to get it there or in the
development of it.

That is what we hear a great deal on
the Senate floor. I think not only has
that been the case in the past, and it is
the case today, quite frankly, it is
going to be more the case as time goes
on. We are going to have to look for
new ways to develop energy. In Wyo-
ming, we are going to have to go to oil
shale, for example, which is expensive
to develop. We are going to have to go
to deep wells. We are going to have to
go to secondary recovery. We are going
to have to go to alternative fuels. We
are going to have to go to converting
coal to other things. Those are expen-
sive kinds of investments, and that is
what it is all about.

The PRESIDING OFFICER. The ma-
jority’s time on the amendment has ex-
pired.

Mr. THOMAS. Mr. President, as we
get to that amendment on windfall
profits, I hope we will take this into
account.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. CONRAD. Could I inquire as to
the time on my amendment?

The PRESIDING OFFICER. The Sen-
ator has 8% minutes.

Mr. CONRAD. And the majority?

The PRESIDING OFFICER. The ma-
jority time is expired.

Mr. CONRAD. I thank the Chair. Mr.
President, I go back to the point that
my colleague from Wyoming made
about this relationship between spend-
ing and revenue. Here is the problem
we have. Here is where we are in spend-
ing as a percentage of gross domestic
product. We are at about 20 percent, a
little over. Here is where we are in rev-
enue. We are just over 17 percent. It is
this gap between spending and revenue
that is creating these massive deficits,
and this is before the baby boomers re-
tire. The question is, How do we close
this gap?

We could do it one of three ways: We
could cut the spending down to the
amount of revenue that we are willing
to levy. That would mean a 36-percent
cut in every part of Federal spending if
we were to hold harmless from the cuts
Social Security, defense, and interest
on the debt. We would have to cut ev-
erything else—homeland security, aid
to veterans, education, parks, FBI. All
the rest would have to be cut 36 per-
cent to cut the spending down to the
revenue we currently have.

A second possibility would be to raise
revenue up to the spending line. That
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would mean a very significant revenue
increase if we were to do it just with
revenues. A third possibility is some
combination of spending cuts and rev-
enue increases.

One of the assumptions being made is
that to increase revenue, taxes have to
be increased. The fact is, the revenue
service tells us the tax gap, the dif-
ference between what is owed and what
is being paid, is now $350 billion a year.

Before we talk about a tax increase
on anyone, before we have any sugges-
tion of a tax increase, we ought to go
after that tax gap and we ought to do
it aggressively. That is part of the
amendment that I have offered. Frank-
ly, it is a part of the chairman’s mark
because the chairman closes $30 billion
of loopholes in his proposal.

I agree with those, but I say to the
Senator from Iowa he does not go far
enough at closing loopholes. In my pro-
posal, we go further. For example, we
end the tax benefit for leasing foreign
subway and sewer systems.

Why would we not do that? Why do
we allow companies to go and buy the
sewer and subway systems of foreign
cities and depreciate them on their
U.S. taxes, cutting their taxes in our
country, and then lease back the sub-
way and sewer systems to foreign cit-
ies? What a scam. Why are we allowing
that? Somebody calls that a tax in-
crease? Is that really a tax increase to
say to companies that they cannot go
buy the sewer system in a foreign
country’s city and depreciate it on
their U.S. taxes? That is what is going
on.

We also would require tax with-
holding on Government payments to
contractors like Halliburton. Just like
all the rest of us who have withholding
on our taxes, why do they not have
withholding on theirs? It would save us
a lot of money; renewing the Superfund
tax, 9.7 cents a barrel on $60-per-barrel
o0il to clean up these toxic sites.

One can call those tax increases; I
call them closing loopholes. I call them
closing scams. We ought to do it and
use the money to pay for extending
these tax reductions that are included
in my amendment; the extending of tax
reductions that are reasonable, that
are in this package.

I hope my colleagues will think for a
minute about what we are doing. Debt
is growing out of control. Why are we
taking steps to add to the deficit, to
add to the debt? Why not pay for some-
thing around here?

Let us start paying our bills. That is
what pay-go is all about. It says, if my
colleagues want more tax cuts, they
have to pay for them. If they want
more spending, they have to pay for it.
That is an American value, paying
one’s bills. We are not doing that. We
are stacking debt on top of debt. We
have added $3 trillion to the debt over
the 5 years of this Presidency. Under
this budget plan, we are getting ready
to add another $3 trillion of debt before
the baby boomers retire. We can do
better than that. America deserves bet-
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ter than that. It certainly does not de-
serve us stacking debt on top of debt.

I yield the floor and reserve my time.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that immediately
after the coming vote on the Conrad
amendment, the next speakers and
amendments be in order as follows:
First, Senator DOMENICI be recognized
to speak for 20 minutes; Senator FEIN-
STEIN will be recognized to offer two
amendments on which there will be a
total of 30 minutes equally divided on
the two amendments; following that
time, that Senator CANTWELL be recog-
nized for the purpose of offering her
amendment with respect to energy
price gouging, and there be 60 minutes
equally divided.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. BAUCUS. Mr. President, I rise
today in support of the substitute
amendment.

Let me first explain that this sub-
stitute does not contain everything we
had hoped to offer. Some of the items
that we cannot consider today, though,
are extremely important to American
families.

They include the Lincoln-Snowe
child tax credit fix. The Lincoln-Snowe
provisions would ensure that the work-
ing poor can continue to receive this
valuable credit. Regrettably, the
threshold climbs each year. And the
minimum wage remains stagnant.

So these families receive a smaller
refundable child tax credit each pass-
ing year.

Another package we had hoped to in-
clude were a few incentives for mili-
tary families. These include a provi-
sion to ensure that families with some-
one serving in combat can continue to
receive the earned income tax credit.
With the heavy strain that the Iraq
war continues to put on military fami-
lies, Congress can surely do more for
these families.

The substitute today does not ad-
dress a few items for the Gulf States I
had hoped to include.

As I have said many times in the past
few months, we must address the im-
mediate needs of the hundreds of thou-
sands of people affected by the hurri-
canes that ravaged the Gulf States. We
cannot forget that the recovery in the
gulf region is not over. It has hardly
begun.

People have lost everything and need
help to rebuild their lives. That help
has not arrived. We have more work to
do in this Congress to make sure dis-
placed families have access to health
care, unemployment benefits while
they search for work, childcare so they
can get to work, and foster care serv-
ices for needy kids.

It is irresponsible to leave these peo-
ple behind and move on to cutting
taxes before we have completed our job
of providing real relief to those that
have been hurt by the storms.
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But for procedural reasons, we are of-
fering a different substitute. I believe
that this substitute is a better ap-
proach than the bill before the Senate
today.

I want to highlight some principles
that we pursued in this substitute. And
what we are not doing here is as impor-
tant as what we are.

Other than the disaster recovery in-
centives, we do not add to the deficit.
That is an important distinction be-
tween our substitute and the bill before
the Senate.

I know that the majority leadership
hopes that spending reconciliation cuts
will occur at some point. But even if
Congress does enact those highly con-
troversial cuts, the bill before us today
would still add to the deficit.

This is exactly what Alan Greenspan
warned us against last week: deficit-fi-
nanced tax cuts.

How can we face constituents who
will see their food stamps or child sup-
port services cut? How can we tell
them that we had to make those cuts
to pay for tax cuts?

How could we tell them that Con-
gress cut their benefits for tax cuts
that will not even take effect until sev-
eral years down the road?

Another thing that we do not do in
this substitute is any extension of tax
cuts that don’t expire this year. The
last 3 years have been the 3 highest
deficits in the Nation’s history. At
some point, we need to do some belt-
tightening.

In all fairness, I support many of
these tax cuts. I have cosponsored and
voted for many of them. But we simply
need to prioritize this year. We need to
do what is urgent first.

The bill before us today does not in-
clude the capital gains and dividends
tax cuts. But we know that it may well
appear at some point during this rec-
onciliation process, especially now that
the House tax-writers have chosen cap-
ital gains and dividends tax cuts to the
exclusion of AMT relief.

Some cite the $20 billion figure for
the 2-year extension of capital gains
and dividends cuts.

But we are really talking about a $50
billion cost over 10 years. And that is
the way that we usually score tax bills.

There are some good items in the bill
before us today, but I think in order to
be a great bill, we must achieve fiscal
responsibility. Our substitute not only
meets all the budget numbers, it does
better. The 2006 loss is below $11 bil-
lion, the 5-year loss is $20 billion, and
the 10-year figure actually cuts Federal
deficit by $6 billion.

It comes down to timing, priorities,
and fiscal responsibility. I urge my col-
leagues to support this substitute.

Mr. GRASSLEY. Mr. President, are
we now ready to dispose of the Conrad
amendment?

The PRESIDING OFFICER. The Sen-
ator from North Dakota has 2 minutes
remaining.

Mr. CONRAD. I will be happy to use
my time at this point if that will help
the managers.
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Mr. President, the question before us
is, What is our vision for the future? If
this chart shows your vision of the fis-
cal future of the country, vote against
my amendment. If you think the an-
swer to our fiscal future is just to add
more and more to the debt, then vote
against me. If you believe it is time to
get our fiscal house in order, at least to
begin steps to get our fiscal house in
order, vote with me. If you believe the
underlying budget makes sense, here is
what the underlying budget does. For
the next 5 years it adds to the debt,
going from just under $8 trillion to
over $11 trillion. It is going to add over
$3 trillion to the debt over the next 5
years.

If you think that is a mistake, then
support the alternative that I am offer-
ing, which says: Yes, we will provide
the hurricane disaster relief; yes, we
will provide extensions of the expiring
provisions on alternative minimum
tax—in fact, we will protect 600,000
more taxpayers than the chairman’s
mark. And we will provide the R&D tax
credit, the State sales tax deduction,
the college tuition deduction, the Wel-
fare-to-Work and Work Opportunity
Tax Credits, the teacher classroom ex-
penses deduction, the leasehold im-
provement and restaurant deprecia-
tion, and all other traditional tax ex-
tenders—but we will pay for them.

How do we pay for them? We take the
offsets that are in the chairman’s mark
that are loophole closers that shut
down abusive tax shelters, and we add
additional tax shelters and loophole
closers—ending a loophole for oil com-
panies that lets them avoid taxes on
foreign operations, ending the tax ben-
efit for the leasing of foreign subway
and sewer systems—again, I say to my
colleagues, why would we ever permit
that?—require tax withholding on Gov-
ernment payments to contractors like
Halliburton, and renewing the Super-
fund tax so that polluting companies
pay for cleaning up toxic waste.

The PRESIDING OFFICER. The time
of the Senator has expired. All time
has expired.

Mr. CONRAD. I ask my colleagues to
support my amendment to pay for the
tax breaks we want to extend. I thank
the Chair.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I
raise a point of order the amendment is
not germane to the underlying legisla-
tion.

Mr. CONRAD. Mr. President, pursu-
ant to section 904 of the Congressional
Budget Act, I move to waive the appli-
cable sections of that act for purposes
of the pending amendment.

I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The question is on agreeing to the
motion.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.
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The PRESIDING OFFICER (Mr.
GRAHAM). Are there any other Senators
in the Chamber desiring to vote?

The yeas and nays resulted—yeas 44,
nays 55, as follows:

[Rollcall Vote No. 330 Leg.]

YEAS—44
Akaka Durbin Mikulski
Baucus Feingold Murray
Bayh Feinstein Nelson (FL)
Biden Harkin Obama
Bingaman Inouye Pryor
Boxer Jeffords Reed
Byrd Johnson Reid
Cantwell Kennedy Rockefeller
Carper Kerry Salazar
Chafee Kohl Sarbanes
Clinton Lautenberg Schumer
Conrad Leahy
Dayton Levin S“Pbenf’w
Dodd Lieberman Voinovich
Dorgan Lincoln Wyden
NAYS—b55
Alexander Dole McConnell
Allard Domenici Murkowski
Allen Ensign Nelson (NE)
Bennett Enzi Roberts
Bond Frist Santorum
Brownback Graham Sessions
Bunning Grassley Shelby
Burns Gregg Smith
Burr Hagel Snowe
Chambliss Hatch Specter
Coburn Hutchison
Cochran Inhofe Stevens
Coleman Isakson Sununu
Collins Kyl Talent
Cornyn Landrieu Thomas
Craig Lott Thune
Crapo Lugar Vitter
DeMint Martinez Warner
DeWine McCain
NOT VOTING—1
Corzine

The PRESIDING OFFICER. On this
question, the yeas are 44. The nays are
55. Three-fifths of the Senators duly
chosen and sworn not having voted in
the affirmative, the motion is rejected
and the point of order is sustained. The
amendment falls.

The PRESIDING OFFICER. Under
the previous order, the Senator from
New Mexico is recognized for 20 min-
utes.

The Senator from New Mexico.

Mr. DOMENICI. Mr. President, I
don’t believe I will use 20 minutes.

I am here this morning to ask a few
questions and make a few observations
about the pending windfall profit tax
amendment. I will first explain what I
think the amendment is all about.

This imposes a windfall profit tax on
all oil sold for more than $40 a barrel.
The tax would be 50 percent. Every
year whatever tax is collected would be
divided up among all individual tax-
payers as a credit. The only way for a
company to avoid the tax would be for
it to spend all of its receipts above $40
a barrel on investments qualified by
the Government. In other words, we
know best. We know where they should
invest; qualified investment for things
such as pipelines, new drilling, refin-
eries, as long as the drilling is in areas
that are not already proven oil and gas
property.

I don’t know what the intention is
with reference to oil. Is it to produce
more oil or not? If it is, it seems to me
an investment of oil of any type that
comes out of the ground would be
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something we should want, but by no
means am I suggesting I want to add
this list because I believe the whole
idea is wrongheaded.

I ask a few questions about what I
have observed and what I noted is pret-
ty close to right. If Saudi Arabian oil is
being sold at $565 a barrel in Saudi Ara-
bia, am I correct that any entity that
sells that oil in the United States
would have to pay a tax of $12.50 per
barrel, even if they sold that in the
United States for the same price they
bought it, to wit, $65 a barrel? Is that
what we have in mind? That is, if Saudi
Arabian oil sells at $55 a barrel, one of
our American companies has to buy oil
to create gasoline for us—if, in fact,
they buy it at $66—that exceeds the $40.
So what if they sell it for $55? My
arithmetic says that is zero. There is
no profit. There is no markup.

Under this amendment, they would
still have to pay a tax of $12.50 a barrel,
selling it at cost. How could that do
anything to encourage production or
investment? It would encourage the op-
posite. As a matter of fact, it would
seem to me it would discourage selling
oil bought in that manner in the
United States—something we would
not want. The market value in the
world is $565, and they will lose money
selling it in the United States. Pretty
soon we would have a shortage in the
United States. Who would want to sell
it here?

In fact, if we look at it, to avoid tak-
ing a loss on the sale of that Saudi oil
in the United States, any importer of
that oil, according to my arithmetic,
would have to sell it at $70 just to
cover the cost of the tax. It seems to
me, in that case, even though the cost
of oil is $5656 in Saudi Arabia, Senator
DORGAN’s amendment would deem $30
of that sale price to be a windfall prof-
it. So the seller would owe $15 to the
Treasury and would be left with just
the $65 necessary to meet the cost.

That is absolutely counter-
productive, the wrong thing to do and
an unintended, but direct, consequence
of this way to raise money and seem-
ingly to send some kind of message to
the oil companies about their profits.

Another question in the scenario
that I gave, isn’t it true this amend-
ment would actually raise the cost of
oil from $55 a barrel to $70 a barrel, on
pure economics? This amendment
would tell the oil companies to sell oil
higher than is happening today in
order to break even because of the im-
position of the tax. That would be very
bad. Would it help the country? Who
would it help? It hurts us. It hurts our
consumers instead of helping the prob-
lem attempted to be addressed; name-
ly, get the cost of oil down. It would
cause the opposite.

It seems to me, in a general way, the
amendment imposes a tax on oil that
would drive up the price of oil. It is not
a tax on the companies. It is a tax on
oil. Does the Senator have any sort of
analysis? I don’t have one. I wish I did.
I wonder what the Congressional Budg-

CONGRESSIONAL RECORD — SENATE

et Office or the Joint Tax Committee
or the Energy Information Agency
would show this amendment would do
in terms of the cost to our consumers?
Such an analysis, which we do not have
time to do, would show that American
consumers would not have a decrease
in the cost of gasoline. Rather, it
would go up. I wish we could have that
study. I believe, and I think I have a
bit of credibility, the imposition of this
windfall profit tax would cause the
price to our consumers to go up, not
down.

It also means that oil companies
have an option of selling their oil in
the United States and paying a sizable
tax in the United States. They will
probably sell it overseas to avoid pay-
ing the tax. If they have an option to
sell it here and paying a tax or selling
it overseas, they will take the option of
selling it overseas. Why not? It is pure
logic. You lose money selling it in the
United States.

Is the amendment accompanied by
analysis that shows how much less oil
would be available in the United States
if this amendment is passed? I truly be-
lieve it will make less oil available. If
less oil is available, the price goes up,
not down, for those items that come
from crude oil.

Does the proponent of the amend-
ment have any kind of analysis as to
what would happen to the prices if
companies stop selling some portion of
the current imports to the United
States? That is a very interesting ques-
tion. I believe what would happen is
the opposite of what is intended. If this
is intended to penalize the companies,
rather than being a tax on oil, I assure
you that if it is a tax on oil, the price
will go up, not down. It seems there is
no argument about that. If the price
goes up because of the tax, does the
gasoline coming from the crude oil go
down so our consumers get a break? Of
course not. The price goes up. So we do
not get a break; we get the opposite.
We get an increase. And under the
guise of a good bill to help American
consumers, we get one that clearly will
scalp them. They will pay more, rather
than less, and we will have some
money to claim to our taxpayers that
we are giving them back because we
are hurting big oil, which seems to be
the intention of this amendment.

I also note this amendment allows
the oil sellers to avoid a part of the tax
if they invest it in new oil wells drilled
in areas of the country that are not
proven up as gas properties. That is
very interesting. They cannot invest it
in oilfields that are proven up that re-
quire money to drill. They cannot do
that. It has to be new oilfields. I ask if
the proponent of the amendment would
submit a list of unproven areas in the
United States where the drilling of oil
is supported. Where are the fields for
new production that are supported?
Frankly, every field you try you can-
not get it done because of some objec-
tion or another. In fact, I ask the spon-
sor, more particularly, would he sub-
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mit to the Senate a list of unproven
areas where he, the distinguished Sen-
ator, supports drilling new fields? It
would be all right if he gave a list that
are supported not necessarily by the
Senator but by any authentic group.

In its totality, let me summarize:
This is not a tax on the oil companies.
This is a tax on oil. It will not produce
more oil to tax oil. It will not produce
lower costs to the consumer by taxing
oil. It is very logical if you say: Here is
a product for sale for $150. That is the
established price. But now the munici-
pality says: Let’s have a 15-percent
sales tax or a b0-percent tax on the
profits or whatever we determine. That
makes the price of the product go up,
not down. The same will happen with
oil. Tax the product, the price goes up.
Tax the company on profits, unless
they do something, the price goes up,
not down.

It would be impossible for the energy
companies to invest the money in a
timely manner in the manner pre-
scribed. I cannot imagine $3 billion or
$4 billion being invested in 1 year in
the items recommended by the Con-
gress that knows best where companies
should spend it. It seems to me they
would have to pay the windfall. They
could not do the investing.

There is much more to say. There is
no question this will cost the con-
sumers more, not less. Gasoline will go
up, not down. The supplies will be less,
not more. All of which we do not want.
All of which I would think the sponsor
of the amendment would not want. It is
an absolute certainty that is what will
happen.

I yield back the remainder of my
time, and I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from
California is recognized to offer two
amendments with 30 minutes of debate
on each amendment, equally divided.

Mr. REID. If I could direct a ques-
tion.

The PRESIDING OFFICER. The mi-
nority leader.

Mr. REID. It is my understanding
that Senator FEINSTEIN and Senator
WYDEN have 30 minutes equally di-
vided.

Mrs. FEINSTEIN. No, it is 30 minutes
in opposition.

Mr. REID. You have 15?

Mrs. FEINSTEIN. We have 15 min-
utes; I have two amendments.

Mr. REID. I ask unanimous consent,
following the 15 minutes of the two
Senators, WYDEN and FEINSTEIN, I be
recognized to use some of my leader-
ship time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NOS. 2609 AND 2610

Mrs. FEINSTEIN. Mr. President, I
send two amendments to the desk. The
first is an amendment, on behalf of my-
self, Senators SUNUNU, GREGG, WYDEN,
CANTWELL, FEINGOLD, BURR, MCCAIN,
KERRY, and COLLINS, ‘‘To repeal certain
tax benefits relating to oil and gas
wells intangible drilling and develop-
ment costs.”
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The second amendment is an amend-
ment, on behalf of Senator KERRY and
myself, which would be a restatement
for millionaires of 39.6 percent income
tax rate, the pre-May 2003 rates of tax
on capital gains and dividend rates and
deduction limitations until the budget
deficit is eliminated.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from California [Mrs. FEIN-
STEIN], for herself, Mr. SUNUNU, Mr. GREGG,
Mr. WYDEN, Ms. CANTWELL, Mr. FEINGOLD,
Mr. BURR, Mr. McCAIN, Mr. KERRY and Ms.
COLLINS, proposes an amendment numbered
2609.

The Senator from California [Mrs. FEIN-
STEIN], for herself and Mr. KERRY, proposes
an amendment numbered 2610.

Mrs. FEINSTEIN. Mr. President, I
ask unanimous consent the reading of
the amendments be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments are as follows:
(Purpose: To repeal certain tax benefits re-

lating to oil and gas wells intangible drill-

ing and development costs)

At the end of title IV, add the following:
SEC. . REPEAL OF CERTAIN TAX BENEFITS

RELATING TO OIL AND GAS WELLS
INTANGIBLE DRILLING AND DEVEL-
OPMENT COSTS.

(a) IN GENERAL.—Section 263(c) (relating to
intangible drilling and development costs) is
amended by adding at the end the following
new sentence: ‘“This subsection shall not
apply with respect to wells (other than wells
drilled for any geothermal deposit (as so de-
fined)) of any integrated oil company (as de-
fined in section 291(b)(4)) which has an aver-
age daily worldwide production of crude oil
of at least 500,000 barrels for the taxable year
in any taxable year beginning after Decem-
ber 31, 2005.”".

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
years beginning after December 31, 2005.
(Purpose: To reinstate for millionaires a top

individual income tax rate of 39.6 percent,
the pre-May 2003 rates of tax on capital
gains and dividends, and to repeal the re-
duction and termination of the phase out
of personal exemptions and overall limita-
tion on itemized deductions, until the Fed-
eral budget deficit is eliminated)

At the end of the bill, insert the following:
SEC. . REINSTATEMENT FOR MILLIONAIRES

OF 39.6 PERCENT INCOME TAX RATE,
PRE-MAY 2003 CAPITAL GAIN AND
DIVIDEND RATES, AND DEDUCTION
LIMITATIONS UNTIL BUDGET DEF-
ICIT ELIMINATED.

(a) REPEAL OF ToP INCOME TAX RATE RE-
DUCTIONS.—

(1) IN GENERAL.—Section 1(i) (relating to
rate reductions) is amended by redesignating
paragraph (3) as paragraph (4) and by insert-
ing after paragraph (2) the following new
paragraph:

‘“(3) EXCEPTION FOR TAXPAYERS WITH TAX-
ABLE INCOME OF $1,000,000, OR MORE.—Notwith-
standing paragraph (2), in the case of taxable
years beginning in a calender year after 2005,
the last item in the fourth column of the
table under paragraph (2) shall be applied by
substituting ‘89.6%’ for ‘35.0%’ with respect
to taxable income in excess of $1,000,000
($500,000 in the case of taxpayers to whom
subsection (d) applies).”.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall apply to tax-
able years beginning after December 31, 2005.
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(3) APPLICATION OF EGTRRA SUNSET.—The
amendment made by this subsection shall be
subject to title IX of the Economic Growth
and Tax Relief Reconciliation Act of 2001 to
the same extent and in the same manner as
the provision of such Act to which such
amendment relates.

(b) RESTORATION OF PRE-MAY 2003 TAX
RATES ON CAPITAL GAINS AND DIVIDENDS FOR
INDIVIDUALS IN TOP RATE BRACKET.—

(1) IN GENERAL.—Section 1(h) is amended
by adding at the end the following new para-
graph:

€“(12) INCREASED RATES FOR INDIVIDUALS IN
THE TOP RATE BRACKET.—

‘“(A) DIVIDENDS.—In no event shall the
qualified dividend income of a taxpayer for
any taxable year exceed the excess (if any)
of—

‘(i) the minimum dollar amount to which
the 39.6 rate applies under subsection (i) for
the taxable year, over

‘“(i1) taxable income, reduced by adjusted
net capital gain (determined without regard
to this paragraph).

‘“(B) CAPITAL GAINS.—If a taxpayer has a
net capital gain for any taxable year, the
taxpayer’s tax shall be increased by an
amount equal to 5 percent of the lesser of—

‘(i) the taxpayer’s adjusted net capital
gain, determined after application of sub-
paragraph (A) and by only taking into ac-
count gain or loss properly allocable to the
portion of the taxable year after December
31, 2005, or

‘(i) taxable income in excess of the min-
imum dollar amount to which the 39.6 rate
applies under subsection (i) for the taxable
year.”

(2) APPLICATION TO MINIMUM TAX.—Section
55(b)(3) is amended by adding at the end the
following new sentence: ‘“The rules of section
1(h)(12) shall apply for purposes of this para-
graph.”

(3) EFFECTIVE DATES.—

(A) CAPITAL GAINS.—Section 1(h)(12)(B) of
the Internal Revenue Code of 1986 (as added
by paragraph (1)) shall apply to taxable years
beginning after December 31, 2005.

(B) DIVIDEND RATES.—Section 1(h)(12)(A) of
such Code (as added by paragraph (1)) shall
apply to dividends received after December
31, 2005.

(4) APPLICATION OF JGTRRA SUNSET.—The
amendment made by this subsection shall be
subject to section 303 of the Jobs and Growth
Tax Relief Reconciliation Act of 2003 to the
same extent and in the same manner as the
provision of such Act to which such amend-
ment relates.

(c) REPEAL OF THE SCHEDULED PHASE OUT
AND TERMINATION OF THE LIMITATIONS ON
PERSONAL EXEMPTIONS AND ITEMIZED DEDUC-
TIONS.—

(1) REPEAL.—

(A) PERSONAL EXEMPTIONS.—Section 1(d)(3)
is amended by adding at the end the fol-
lowing:

‘(6) REDUCTION OF PHASE OUT AND TERMI-
NATION NOT TO APPLY.—Subparagraphs (E)
and (F) shall not apply to a taxpayer whose
adjusted gross income for the taxable year
exceeds $1,000,000 ($500,000 in the case of a
married individual filing a separate return).”

(B) ITEMIZED DEDUCTIONS.—Section 68 is
amended by adding at the end the following:

“(h) REDUCTION OF PHASE OUT AND TERMI-
NATION NOT TO APPLY.—Subsections (f) and
(g) shall not apply to a taxpayer whose ad-
justed gross income for the taxable year ex-
ceeds $1,000,000 ($500,000 in the case of a mar-
ried individual filing a separate return).”’

(2) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
yvears beginning after December 31, 2005.

(3) APPLICATION OF EGTRRA SUNSET.—The
amendments made by this section shall be
subject to title IX of the Economic Growth
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and Tax Relief Reconciliation Act of 2001 to
the same extent and in the same manner as
the provision of such Act to which such
amendment relates.

(d) SUNSET OF AMENDMENTS IF BUDGET DEF-
ICIT ELIMINATED.—

(1) IN GENERAL.—The amendments made by
this section shall not apply to taxable years
beginning after the first calendar year for
which the certification described in para-
graph (2)(B) is made.

(2) ESTIMATES AND CERTIFICATION.—

(A) IN GENERAL.—Not later than October 15
of each calendar year beginning after 2005,
the Director of the Office of Management
and Budget, in consultation with the Sec-
retary of the Treasury, shall estimate—

(i) the Federal budget deficit for the fiscal
year ending in the calendar year, and

(ii) the Federal budget deficit for the fiscal
year beginning in the calendar year (deter-
mined as if the amendments made by this
section were not in effect for taxable years
beginning in the following calendar year).

(B) CERTIFICATION.—The Director of the Of-
fice of Management and Budget shall certify
to the President of the United States and to
the Congress the first calendar year for
which the Director estimates under subpara-
graph (A) that there will be no Federal budg-
et deficit for both of the fiscal years for
which the estimate was made.

AMENDMENT NO. 2609

Mrs. FEINSTEIN. Mr. President, this
amendment would strike a tax incen-
tive from the books for the oil and gas
companies that allows them to expense
their exploration and development
costs.

This tax credit is unnecessary, not
because I say that it is, but because the
0il companies have said they do not
need it. The President of the United
States has said the oil companies do
not need it, and the Joint Committee
on Taxation estimates this tax credit
costs the Federal Treasury $2.4 billion
over 5 years.

I wish to make clear that this
amendment only repeals the credit for
the major integrated oil companies—
ExxonMobil, Shell, BP, Chevron, and
ConocoPhillips. This tax credit allows
major oil companies, such as the ones I
have just mentioned, to deduct 70 per-
cent of their drilling costs up front,
then the next 30 percent over the
course of 5 years. Costs that can be de-
ducted include workers’ wages, fuel
costs, drilling equipment, materials,
and supplies, et cetera.

Now, why should the oil and gas in-
dustry get special treatment? And why
should they get tax breaks from the
Federal Government when they are
making record profits? In the third
quarter of 2005 alone, the five biggest
companies earned a staggering com-
bined total of more than $30 billion.

ExxonMobil’s profits skyrocketed an-
other 75 percent in the third quarter to
almost $10 billion. Over the first 9
months of 2005, ExxonMobil made a
profit of $25.42 billion.

BP made 34 percent more, or $6.46 bil-
lion, in the third quarter of 2005. So far
this year, BP has made $18.66 billion.

Shell’s profits soared 68 percent to $9
billion in the third quarter of 2005,
while making $20.94 billion over the
first 9 months of the year.
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Chevron’s third-quarter profits were
12 percent higher, or $3.6 billion. So far
this year, Chevron made $10 billion.

ConocoPhillips saw an 89 percent in-
crease or $3.8 billion in the third quar-
ter, while making a profit of $9.85 bil-
lion over the first 9 months of the year.

At the same time this is happening,
the Federal budget deficit is the third
largest in history, totaling $319 billion,
and the national debt has surpassed the
$8 trillion mark.

In April of this year, President Bush
stated:

With oil at more than $50 a barrel, by the
way, energy companies do not need tax-
payers’-funded incentives to explore for oil
and gas.

At the joint Senate hearing last
week, at which the CEOs of
ExxonMobil, Chevron, ConocoPhillips,
BP, and Shell testified, Senator WYDEN
asked them if, given the fact that oil
prices are above $565 per barrel, they
needed these Federal tax incentives.
They all responded ‘‘No.” In fact, Lee
Raymond of ExxonMobil stated this:
“No and I don’t think our company has
asked for any incentives for explo-
ration.”

Now, I see Senator WYDEN is in the
Chamber, and since I have quoted him,
I would like to ask him if I have accu-
rately reported what happened at this
Senate joint hearing with the oil ex-
ecutives.

Mr. WYDEN. Mr. President, the Sen-
ator from California has accurately re-
ported it.

Mrs. FEINSTEIN. Let me ask this
question. Did the Senator get the idea
from all of the big oil companies that
none of them wanted these tax incen-
tives?

Mr. WYDEN. What is so staggering
is, when these big o0il companies are
charging record prices, making record
profits, they are being given record tax
subsidies that they show up and tell
the American people they do not want.

So I intend to speak on this after the
distinguished Senator from California
is done. But she has an excellent
amendment. I say to the Senator, you
have characterized their testimony
correctly.

Mrs. FEINSTEIN. I thank the Sen-
ator from Oregon.

In essence, Mr. President, this is the
biggest handout to the biggest corpora-
tions in America—as a matter of fact,
in the world. We should not be giving
them a tax break so they can do their
job—to drill for oil—when they cer-
tainly do not need it.

Again, let me be clear: this is a tax
credit for the major o0il companies
only. It should not surprise anyone to
learn that these same o0il companies’
effective tax rates were well below 35
percent. In 2001, their tax rate was 17.3
percent; in 2002, 5.6 percent; in 2003, 13.3
percent. This averages out to 13.3 per-
cent over the 3-year period.

By contrast, 14 industries have high-
er effective tax rates. The health care
industry is 22.3 percent; the financial
industry, 19.7 percent; pharmaceuticals
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pay 21.6 percent; the chemical indus-
try, 20.8 percent; the computer indus-
try, 16 percent; tobacco and food indus-
tries, 23.8 percent—and on and on and
on, and yet the oil companies pay very
little.

So not only are these energy tax in-
centives taking money out of the
Treasury, they are also allowing oil
companies to lower their effective tax
rate so that less money actually flows
from them into the Treasury. That is
unacceptable. They say they do not
need it. The President says they do not
need it. And this would essentially cor-
rect that situation.

When this tax bill was considered,
the Finance Committee recognized this
fact and repealed the amortization of
geological and geophysical expendi-
tures for the major integrated oil com-
panies. It also changed the way oil
companies with gross receipts over $1
billion can account for their oil inven-
tories. The amendment I offer today
takes one more step in taking away un-
necessary tax breaks for the oil and gas
industry.

So, Mr. President, I hope my col-
leagues will join me in supporting this
amendment. I thank the cosponsors.

AMENDMENT NO. 2610

Now, Mr. President, I would like to
speak for a moment on the second
amendment, which I call the million-
aire’s amendment, which is offered to
my colleagues by Senator KERRY and
me.

I have never had a millionaire come
to me and say: I need a tax break. I
have had them come to me and say:
Frankly, the $100,000 I get a year is de
minimis to me. It doesn’t make a dif-
ference to me.

So I wonder, when we are cutting
Medicaid, when we are cutting vir-
tually every domestic program we can
cut, why millionaires get $100,000 in tax
breaks a year. It does not make sense.
They do not ask for them. They do not
need them. It does not really make a
difference to them.

Our amendment directly targets the
budget deficit. It says if the budget is
not in balance, tax rates for income,
capital gains, and dividends will return
to previous levels, and deduction lim-
its, for taxpayers earning more than $1
million. So those taxes would be rein-
stated only for people earning more
than $1 million. According to the Joint
Committee on Taxation and the Tax
Policy Center, this amendment could
increase revenues by more than $100
billion over 5 years.

When I came to the Senate in 1992,
the debt was $4 trillion. In the 1990s, we
put it down, and by 1998, we achieved
the first budget surplus in 29 years. By
2001, the 10-year projected surplus was
$56.6 trillion. Now, it has been said on
this floor over and over again that pro-
jected surplus has been turned into a
major projected long-term deficit. The
Federal budget deficit will reach $515
billion this year when all trust funds
are included. This means over half a
trillion dollars will be added to our Na-
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tion’s debt—a national debt that has
already exceeded the $8 trillion mark.
Yet millionaires get a $100,000 tax
break a year, which they have told me
they don’t need, it doesn’t make a dif-
ference. At the same time, this debt
and deficit will fuel a rise in interest
rates. There have already been a dozen
hikes. It will eventually slow down the
economy, and it will certainly limit
job creation.

In order to cover the costs of our
debt, this Senate cut $10 billion in
health care spending for the poorest
Americans. To make matters worse,
the temporary relief for physicians in
the spending bill is borne on the backs
of Medicare beneficiaries in the form of
higher Part B premiums. The spending
cuts will directly increase, by $2.90, the
amount Medicare beneficiaries pay
each month in premiums in 2007. That
is a 33-percent increase in monthly pre-
miums. While it is vital that Congress
prevent future cuts in Medicare reim-
bursement to physicians, the spending
cuts amounted to a $1.4 billion tax on
seniors. This is simply unacceptable.

I do not think it is a bad idea to say
that millionaires might be willing to
help people on Medicare. They might
be willing to provide some support for
Medicaid so that the poorest Ameri-
cans could receive health care.

So here is the bottom line: Realisti-
cally, there are very few millionaires
in my State. There are about 28,000—
28,000 out of 37 million people. The
number of people on Medicare and Med-
icaid affected by these cuts is in the
millions. That is the difference. So if
you restore this tax for millionaires, it
essentially covers the cuts on Medicare
and Medicaid.

Mr. President, how much time do I
have remaining?

The PRESIDING OFFICER. Eleven
and a half minutes.

Mrs. FEINSTEIN. Mr. President, I
understand that Senator WYDEN would
like to use some of this time. I would
be happy to allot him—how much time
does the Senator require?

Mr. WYDEN. Mr. President, I think 7
minutes would be fine.

Mr. REID. Mr. President, I ask Sen-
ator FEINSTEIN, would it be OK if I use
my leader time now?

Mrs. FEINSTEIN. Yes.

The PRESIDING OFFICER. The mi-
nority leader is recognized.

Mr. REID. This doesn’t take away
from their time, Mr. President.

Thank you very much. I appreciate
the courtesy. It is so nice of you to let
me do this. I know everyone is waiting
to offer their amendments. This is
leader time. It comes off of the bill.

TRAQ

Mr. President, last night, on the
heels of two very bloody days in Iraq
where 11 American soldiers have been
killed, the President and the Vice
President shamelessly decided to play
politics. It was another deplorable po-
litical ploy from an administration
that is growing more and more and
more desperate and disconnected. The
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American people and our brave soldiers
deserve better.

It seems the President and Vice
President have decided to treat the war
as if it is a political campaign. Instead
of giving our troops a plan for success
or answering the serious questions of
the American people, they have de-
cided to reignite the Rove-Cheney at-
tack machine.

We are at war. We need a Commander
in Chief, not a Campaigner in Chief. We
need leadership from the White House,
not more White House-washing of the
very serious issues confronting us in
Iraq.

This week, Senate Democrats and
Republicans, right here in this Senate,
voted overwhelmingly to send the
President this message: It is time to
change course in Iraq.

Instead of heeding that call, the
White House continues to dodge and to
duck the questions of Americans and to
smear their opponents. That is not
leadership, and our troops and the
American people deserve better.

Here is what Senator CHUCK HAGEL
said. Now, who is CHUCK HAGEL? CHUCK
HAGEL is a decorated Vietnam war vet-
eran, a man who, in Vietnam, saved the
life of his own brother. Of course, he is
also a senior Republican member of the
Foreign Relations Committee.

Here is what he had to say about the
administration’s tactics. These are not
my words. They are the words of the
Senator from Nebraska:

Suggesting that to challenge or criticize
policy is undermining or hurting our troops
is not democracy, nor what this country has
stood for, for over 200 years . . . To question
your government is not unpatriotic—to not
question your government is unpatriotic.
America owes its men and women in uniform
a policy worthy of their sacrifices.

He is right. The deceiving, dividing,
and distorting must end. Of course,
this is the same move we have seen
from Karl Rove and DICK CHENEY time
and time again. Whenever their poll
numbers sink, they go back on the at-
tack. This time, though, the stakes are
too high to let them get away with it.
There is more than poll numbers or
votes at stake. The lives of our brave
soldiers in Iraq depend on this Presi-
dent coming clean and coming forward
with a plan for Iraq.

President Bush, Vice President CHE-
NEY, and Karl Rove must stop the or-
chestrated attack campaign they
launched on Veterans Day. It is a
weak, spineless display of politics at a
time of war. It is easy to attack. The
hard part is leading, coming clean with
the American people, and giving our
troops a strategy for success.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. WYDEN. Parliamentary inquiry:
My understanding is that if I take
about 7 minutes or so to discuss the
Feinstein-Wyden, and others, amend-
ment with respect to energy, that
would still leave the Senator from
California about 5 minutes to conclude
for our side?
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Mrs. FEINSTEIN. I am happy to
yield the balance of my time to the
Senator from Oregon.

The PRESIDING OFFICER. The Sen-
ator from California has 3 minutes re-
maining.

Mrs. FEINSTEIN. I yield my 3 min-
utes to the Senator from Oregon.

Mr. THOMAS. Mr. Chairman, I asked
for some time. Do I have time, then,
following the Senator from Oregon?

Mr. WYDEN. I ask unanimous con-
sent that Senator FEINSTEIN and I have
10 additional minutes, Senator THOMAS
would be afforded the same amount, so
that the total amount for this provi-
sion would only be expanded at a max-
imum amount of 20 minutes. I would
take b minutes from our side.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I ask
my good friend to cut that down sig-
nificantly. We are oversubscribed in
time. It is a zero-sum game. Extra time
you take means less time for other
Senators later on. I urge you to modify
your request to a much lower number,
please.

Mr. WYDEN. The Senator from Mon-
tana is gracious. Does the Senator
from California need any additional
time?

Mrs. FEINSTEIN. I am yielding my
remaining 3 minutes to the Senator
from Oregon.

Mr. WYDEN. Mr. President, if I could
have 3 additional minutes so I could
speak for a total of up to 6 minutes.

Mr. BAUCUS. Let’s make it 5 and 5.

Mr. WYDEN. That would be fine.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Oregon is recog-
nized for 5 minutes.

AMENDMENT NO. 2609

Mr. WYDEN. Mr. President, with the
CEOs of the major oil companies ad-
mitting that they do not need tax
breaks, Democrats and Republicans in
the Senate are signaling that it is a
new day as far as energy taxes. For the
first time in 20 years, the Senate is on
the brink of cutting back on a portion
of the billions of dollars in tax breaks
the major oil companies receive annu-
ally.

The long march toward reforming the
energy provisions in our Tax Code
began a couple of days ago, when the
Senate Finance Committee accepted
my amendment that would limit a
brand-new tax break in the 2005 Energy
bill that would allow the oil companies
to get faster write-offs for their explo-
ration costs. That amendment was, in
my view, a beginning at rolling back
unnecessary tax breaks. Today, a bi-
partisan group, under the leadership of
Senator FEINSTEIN and Senator
SUNUNU, are building on that.

It is preposterous for the Senate to
keep voting out tax breaks for the
major oil companies when these execu-
tives go on national television and say
they aren’t needed. At a time when the
Low-Income Home Energy Assistance
Program doesn’t have enough funds, at
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a time when Americans are hurting all
across the country, I don’t know how it
is possible for a Member of the Senate
to stand up and say: We are going to
continue to dispense tax favors that
the oil industry says are not needed.

What I did in the Finance Com-
mittee, what Senator FEINSTEIN is
building on today, is to say we are
going to do a better job in the future of
targeting scarce resources. In this case
we are going to limit the tax breaks to
the small and independent producers.
Even with that, the fact is that over
the past 2 years, oil companies have al-
ready increased their drilling oper-
ations, as the price of oil has sky-
rocketed from $45 per barrel to over
$70. The number of rigs in operation
and the amount of drilling have both
increased by a third since 2003.

Special treatment of oil and gas costs
in the Tax Code is exactly the kind of
special interest tax break we ought to
be working, on a bipartisan basis, to
eliminate. By eliminating this and
other special-interest tax breaks, it
will be possible to simplify the Code,
help to lower tax rates, and, most spe-
cifically, let the energy markets work,
let capital flow to its highest and best
use.

This is a pretty big day in the Sen-
ate. Literally for 20 years, the Senate
has been pouring it on in terms of one
tax break after another for the major
o0il companies. If you look at the stat-
utes, the statutes are not confining
these tax breaks to the small inde-
pendent producer. My legislation in the
Senate Finance Committee did just
that. I heard the pleas of a number of
colleagues on the Finance Committee
who said: Be careful about the small
independent producers. I did that. We
passed it in the Finance Committee.

Senator FEINSTEIN and Senator
SUNUNU have picked up on that theme.
This is not going to take anything
away from the small independent pro-
ducers, but it is a big first step at re-
forming the Tax Code and keeping tax-
payers’ hard-earned money, when
major oil executives say they don’t
need those dollars for tax breaks.

I hope the Senate will support the
Feinstein-Sununu amendment, and
take the next step in this effort to re-
form the Tax Code.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized.

Mr. THOMAS. Mr. President, here we
are again, faced with another oppor-
tunity to make it more difficult for us
to meet our needs in energy. Interest-
ingly enough, people on the west coast
who need the energy more than anyone
seem to be pushing for this.

There is a misunderstanding here as
to what has been done. But these tax
opportunities are particularly the cost
of conducting oil and gas exploration
and production, particularly offshore,
the difficult ones, the high-cost off-
shore drilling, the kinds of things we
are going to have to get into to con-
tinue to have it. We have about ex-
panded all the regular drilling we can.
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Here is an opportunity to do something
unusual. By the way, I think there has
been a little misunderstanding on the
question that was asked. The question
that was asked, as I understand it, was
on geology, G&G, which was in the bill.
They said they didn’t need that. This is
not G&G. This is another issue.

Mr. WYDEN. Will the Senator yield?

Mr. THOMAS. No, I am not going to
yield. Thank you.

This is a little different issue than we
talked about before. If you would ask
these people, do they need it to do
these kinds of drilling on the intangi-
bles, that is not geology, which is the
one they were talking about, the G&G
issue that was in there.

Here again, we went through this in
another amendment. We continue to do
the same thing. We have spent all this
time trying to get an energy bill out
there to try to encourage new ways to
look at energy, trying to look at new
opportunities for energy, all of which
are very important. Quite frankly, liv-
ing in a State where we do a lot of this,
the people who are willing and able to
put the investment in these kinds of
new approaches are not the independ-
ents. They are the larger companies.
They are the integrated companies
that are able to do this.

This continuing idea that somehow
these people are too rich—I had my
chart out here a little while ago, talk-
ing about the return on revenue and
profits. They were down below the mid-
dle of all the other industries. If we
want to talk about taking away wind-
fall profits and giving it back to every-
one, you are starting with the wrong
industry. We ought to be talking about
the 10 or 12 industries that have a high-
er return on their sales than do the
people in this business of producing the
fuel and the energy we need to keep
our economy going.

If we want to look at having jobs, if
we want to look at a growing economy,
it is very clear. The more we see of it,
the more we see of having to get off-
shore oil, the more we see of having to
do, which we should, conservation and
other things, the more important it is
for us to have an opportunity to begin
to continue to move into new sources
of energy, the ones that are more dif-
ficult.

This amendment is just another one
to inhibit that, based on the idea that
the oil companies are getting too much
of a profit. Again, take a look at the
facts. They are not, compared to oth-
ers. The return has been a reasonable
one, and I believe we ought to not
adopt this kind of an amendment.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from Washington is rec-
ognized to offer an amendment.

AMENDMENT NO. 2612

Ms. CANTWELL. I send an amend-
ment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:
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The Senator from Washington [Ms. CANT-
WELL], for herself, Mr. BAYH, Mr. LIEBERMAN,
Mr. SCHUMER, Mrs. BOXER, and Mr. CARPER,
proposes an amendment numbered 2612.

Ms. CANTWELL. I ask unanimous
consent that reading of the amendment
be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To improve the Federal Trade
Commission’s ability to protect consumers
from price-gouging during energy emer-
gencies, and for other purposes)

At the end of the bill, insert the following:

TITLE I—ENERGY EMERGENCY
CONSUMER PROTECTION
SEC. . UNFAIR OR DECEPTIVE ACTS OR PRAC-
TICES IN COMMERCE RELATED TO
GASOLINE AND PETROLEUM DIS-
TILLATES.

(a) SALES TO CONSUMERS AT UNCONSCION-
ABLE PRICE.—

(1) IN GENERAL.—During any energy emer-
gency declared by the President under sec-
tion 3, it is unlawful for any person to sell
crude oil, gasoline, or petroleum distillates
in, or for use in, the area to which that dec-
laration applies at a price that—

(A) is unconscionably excessive; or

(B) indicates the seller is taking unfair ad-
vantage of the circumstances to increase
prices unreasonably.

(2) FACTORS CONSIDERED.—In determining
whether a violation of paragraph (1) has oc-
curred, there shall be taken into account,
among other factors, whether—

(A) the amount charged represents a gross
disparity between the price of the crude oil,
gasoline, or petroleum distillate sold and the
price at which it was offered for sale in the
usual course of the seller’s business imme-
diately prior to the energy emergency; or

(B) the amount charged grossly exceeds the
price at which the same or similar crude oil,
gasoline, or petroleum distillate was readily
obtainable by other purchasers in the area to
which the declaration applies.

(3) MITIGATING FACTORS.—In determining
whether a violation of paragraph (1) has oc-
curred, there also shall be taken into ac-
count, among other factors, the price that
would reasonably equate supply and demand
in a competitive and freely functioning mar-
ket and whether the price at which the crude
oil, gasoline, or petroleum distillate was sold
reasonably reflects additional costs, not
within the control of the seller, that were
paid or incurred by the seller.

(b) FALSE PRICING INFORMATION.—It is un-
lawful for any person to report information
related to the wholesale price of crude oil,
gasoline, or petroleum distillates to the Fed-
eral Trade Commission if—

(1) that person knew, or reasonably should
have known, the information to be false or
misleading;

(2) the information was required by law to
be reported; and

(3) the person intended the false or mis-
leading data to affect data compiled by that
department or agency for statistical or ana-
lytical purposes with respect to the market
for crude oil, gasoline, or petroleum dis-
tillates.

(c) MARKET MANIPULATION.—It is unlawful
for any person, directly or indirectly, to use
or employ, in connection with the purchase
or sale of crude oil, gasoline, or petroleum
distillates at wholesale, any manipulative or
deceptive device or contrivance, in con-
travention of such rules and regulations as
the Commission may prescribe as necessary
or appropriate in the public interest or for
the protection of United States citizens.
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DECLARATION OF ENERGY EMER-
GENCY.

(a) IN GENERAL.—If the President finds
that the health, safety, welfare, or economic
well-being of the citizens of the United
States is at risk because of a shortage or im-
minent shortage of adequate supplies of
crude oil, gasoline, or petroleum distillates
due to a disruption in the national distribu-
tion system for crude oil, gasoline, or petro-
leum distillates (including such a shortage
related to a major disaster (as defined in sec-
tion 102(2) of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act (42
U.S.C. 5122))), or significant pricing anoma-
lies in national energy markets for crude oil,
gasoline, or petroleum distillates, the Presi-
dent may declare that a Federal energy
emergency exists.

(b) SCOPE AND DURATION.—The declaration
shall apply to the Nation, a geographical re-
gion, or 1 or more States, as determined by
the President, but may not be in effect for a
period of more than 45 days.

(c) EXTENSIONS.—The President may—

(1) extend a declaration under subsection
(a) for a period of not more than 45 days; and

(2) extend such a declaration more than
once.
SEC.

SEC.

ENFORCEMENT UNDER FEDERAL
TRADE COMMISSION ACT.

(a) ENFORCEMENT BY COMMISSION.—This
Act shall be enforced by the Federal Trade
Commission. In enforcing section 2(a) of this
Act, the Commission shall give priority to
enforcement actions concerning companies
with total United States wholesale or retail
sales of crude oil, gasoline, and petroleum
distillates in excess of $500,000,000 per year
but shall not exclude enforcement actions
against companies with total United States
wholesale sales of $500,000,000 or less per
year.

(b) VIOLATION IS UNFAIR OR DECEPTIVE ACT
OR PRACTICE.—The violation of any provision
of this Act shall be treated as an unfair or
deceptive act or practice proscribed under a
rule issued under section 18(a)(1)(B) of the
Federal Trade Commission Act (156 U.S.C.
5T7a(a)(1)(B)).

SEC. . ENFORCEMENT AT RETAIL LEVEL BY
STATE ATTORNEYS GENERAL.

(a) IN GENERAL.—A State, as parens
patriae, may bring a civil action on behalf of
its residents in an appropriate district court
of the United States to enforce the provi-
sions of section 2(a) of this Act, or to impose
the civil penalties authorized by section 6 for
violations of section 2(a), whenever the at-
torney general of the State has reason to be-
lieve that the interests of the residents of
the State have been or are being threatened
or adversely affected by a person engaged in
retail sales of gasoline or petroleum dis-
tillates to consumers for purposes other than
resale that violates this Act or a regulation
under this Act.

(b) NoTICE.—The State shall serve written
notice to the Commission of any civil action
under subsection (a) prior to initiating such
civil action. The notice shall include a copy
of the complaint to be filed to initiate such
civil action, except that if it is not feasible
for the State to provide such prior notice,
the State shall provide such notice imme-
diately upon instituting such civil action.

(c) AUTHORITY TO INTERVENE.—Upon re-
ceiving the notice required by subsection (b),
the Commission may intervene in such civil
action and upon intervening—

(1) be heard on all matters arising in such
civil action; and

(2) file petitions for appeal of a decision in
such civil action.

(d) CONSTRUCTION.—For purposes of bring-
ing any civil action under subsection (a),
nothing in this section shall prevent the at-
torney general of a State from exercising the
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powers conferred on the attorney general by
the laws of such State to conduct investiga-
tions or to administer oaths or affirmations
or to compel the attendance of witnesses or
the production of documentary and other
evidence.

(e) VENUE; SERVICE OF PROCESS.—In a civil
action brought under subsection (a)—

(1) the venue shall be a judicial district in
which—

(A) the defendant operates;

(B) the defendant was authorized to do
business; or

(C) where the defendant in the civil action
is found;

(2) process may be served without regard to
the territorial limits of the district or of the
State in which the civil action is instituted;
and

(3) a person who participated with the de-
fendant in an alleged violation that is being
litigated in the civil action may be joined in
the civil action without regard to the resi-
dence of the person.

(f) LIMITATION ON STATE ACTION WHILE
FEDERAL ACTION IS PENDING.—If the Commis-
sion has instituted a civil action or an ad-
ministrative action for violation of this Act,
no State attorney general, or official or
agency of a State, may bring an action under
this subsection during the pendency of that
action against any defendant named in the
complaint of the Commission or the other
agency for any violation of this Act alleged
in the complaint.

(g) ENFORCEMENT OF STATE LAW.—Nothing
contained in this section shall prohibit an
authorized State official from proceeding in
State court to enforce a civil or criminal
statute of such State.

SEC.  .PENALTIES.

(a) CIVIL PENALTY.—

(1) IN GENERAL.—In addition to any penalty
applicable under the Federal Trade Commis-
sion Act—

(A) any person who violates section 2(b) or
2(c) of this Act is punishable by a civil pen-
alty of not more than $1,000,000; and

(B) any person who violates section 2(a) of
this Act is punishable by a civil penalty of
not more than $3,000,000.

(2) METHOD OF ASSESSMENT.—The penalties
provided by paragraph (1) shall be assessed in
the same manner as civil penalties imposed
under section 5 of the Federal Trade Com-
mission Act (15 U.S.C. 45).

(3) MULTIPLE OFFENSES; MITIGATING FAC-
TORS.—In assessing the penalty provided by
subsection (a)—

(A) each day of a continuing violation shall
be considered a separate violation; and

(B) the Commission shall take into consid-
eration the seriousness of the violation and
the efforts of the person committing the vio-
lation to remedy the harm caused by the vio-
lation in a timely manner.

(b) CRIMINAL PENALTY.—Violation of sec-
tion 2(a) of this Act is punishable by a fine
of not more than $1,000,000, imprisonment for
not more than 5 years, or both.

SEC. . EFFECT ON OTHER LAWS.

(a) OTHER AUTHORITY OF COMMISSION.—
Nothing in this Act shall be construed to
limit or affect in any way the Commission’s
authority to bring enforcement actions or
take any other measure under the Federal
Trade Commission Act (15 U.S.C. 41 et seq.)
or any other provision of law.

(b) STATE LAW.—Nothing in this Act pre-
empts any State law.

Ms. CANTWELL. Mr. President, my
amendment is based on S. 1735 which
has been sponsored by about 29 of my
colleagues. I certainly appreciate the
fact that this amendment is being co-
sponsored by Senators BAYH, SCHUMER,
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BOXER, CARPER, and LIEBERMAN. I
thank my colleagues for paying atten-
tion to what I believe is a very impor-
tant issue for us to address before we
adjourn; that is, the issue of price
gouging and the fact that the Senate
should say loud and clear that we
think price gouging should be a Fed-
eral crime. That is exactly what my
amendment does. It creates a new Fed-
eral statute to make sure that con-
sumers are protected from price
gouging.

How did we arrive at this point?
While my colleagues, I am sure, would
like to adjourn and continue to think
about the complications and chal-
lenges, the American economy is being
hurt by the high price of gasoline, as
we saw this summer prior to Katrina.
Certainly, we are anxious about the
winter months and home heating oil
and the costs that consumers are going
to pay when they get their bills in the
next couple of months.

It is important to note that Ameri-
cans will spend over $200 billion more
on energy this year than they did last
year. That is hundreds of billions of
dollars coming directly out of family
budgets and the bottom lines of busi-
nesses across the country. The airline
industry is expected to spend $30 bil-
lion more on fuel alone this year,
which is twice what they spent in 2003.
In fact, if you look at what the airline
industry is expected to lose this year,
it is about $9.5 billion. If you look at
the increase in the expense of fuel costs
for the airline industry, it is $9.2 bil-
lion.

For the airline industry, there is a
high correlation between their actual
loss and the amount they are paying in
higher fuel costs. For the trucking in-
dustry, where diesel fuel accounts for
almost a quarter of their operating ex-
penses, each penny increase in diesel
fuel costs the trucking industry $350
million a year. And what about our
farmers who are obviously on low prof-
it margins—about 5 percent—and their
challenge? Well, they have had a com-
bination of record diesel fuel costs and
price increases of fertilizer of more
than 20 percent. So it makes it very
challenging for the American farmer to
be competitive in this kind of environ-
ment.

What about the Air Force? I know
the Presiding Officer is interested in
the Air Force. The Air Force energy
budget is expected to increase 50 per-
cent this year, costing taxpayers an-
other $400 million. Even the Postal
Service is paying higher fuel prices, ex-
pecting to add another $300 million to
the ©Postal Service transportation
costs.

And what about the taxpayers? Well,
they pay every week at the pump for
higher fuel costs and they want us to
protect them. But I don’t know if they
know that the taxpayers are even pay-
ing more for the President’s travel. Ac-
cording to reports, the per-hour fuel
cost for the travel of Air Force One has
increased from $3,974 to now $6,029.
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The cost of energy integrated into
our economy is costing us all more
money and at a time when we are see-
ing oil companies reach record profits
and billions are being sent to countries
such as Saudi Arabia, Iran, and Ven-
ezuela. I guarantee you do not have our
interests at heart.

I am offering an amendment today to
say that price gouging is a Federal
crime and we should pass this before
we adjourn.

Why is it so important to pass new
Federal legislation? First, there are 28
States in America, the District of Co-
lumbia included, Gulf States such as
Louisiana, Mississippi, Alabama, Flor-
ida, and Texas, that currently have
price-gouging statutes on the books.
These States have taken legal action
to try to make sure that gas distribu-
tors or service stations or oil compa-
nies are investigated when allegations
of price gouging have occurred, and
certainly when you have a state of
emergency as we have had after hurri-
canes. So these State statutes are the
very statutes we are saying ought to be
in Federal law.

As to examples of how these have
been prosecuted at the State level, re-
tailers have been charged with uncon-
scionable pricing attributed to an in-
crease in unreasonable wholesale gaso-
line prices or because gasoline, oil, or
fuel commodities in general are raised
to what is an unconscionable price. We
based this on what is a New York stat-
ute that has been upheld in court. I
think it is very important to note that
the Federal court system has taken
this term of unconscionable pricing
and has Federal case law related to it.

Why did we get to this point? We got
to this point primarily because current
Federal law and the focus of the FTC
has been whether there has been collu-
sive pricing activities by these oil com-
panies, collusive meaning whether they
got together and fixed the price.

That Federal statute gives very little
room to investigate and examine what
I believe are key issues about supply
and demand. We hear a lot from the oil
industry that this is about simple eco-
nomics and supply and demand.

I guarantee you we ought to be de-
manding more information about the
possible manipulation of supply and
why supply was exported out of the
United States at a time when it was so
needed for American consumers.

We need to pass a Federal price-
gouging law to make sure that the cur-
rent law on the books does not leave us
emptyhanded when coming to pursue
this issue and to make our point in
protecting the American consumers.

This last week we heard from attor-
neys general at a joint hearing of the
Senate Commerce Committee and the
Senate Energy Committee talking
about this issue. One attorney general
from New Jersey, Peter Harvey, who
has utilized his own statute on
antiprice gouging, told us:

We need a Federal price gouging statute
that applies nationwide to the sale of essen-
tial goods and services.
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I am also pleased that the attorney
general from New York—as I said, we
have based this statute on New York
law—has also championed this legisla-
tion in a letter of support that I ask
unanimous consent to have printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL,
New York, NY, November 8, 2005.

Hon. TED STEVENS,

Chairman, Committee on Commerce, Science and
Transportation, U.S. Senate, Washington,
DC.

DEAR CHAIRMAN STEVENS: thank you for
your letter seeking input on the issue of gas-
oline price gouging, and in particular wheth-
er Congress should pass legislation increas-
ing the FTC’s powers in this area.

In the aftermath of Hurricanes Katrina
and Rita, my office received numerous com-
plaints about the escalation of the price of
motor fuel. In response, we launched an in-
vestigation and demanded information from
about 75 gas stations around New York State
that had been the subject of complaints. In
those cases where retailers appear to have
raised prices more than warranted based on
their increased costs, we have undertaken
further analysis to determine whether these
stations have violated New York’s price
gouging law (New York General Business
Law §396-r). Our investigation is ongoing,
and we will vigorously pursue any cases

where we determine that illegal price
gouging has occurred.
As you undoubtedly are aware, a con-

sumer’s view of price gouging usually is fo-
cused locally on rising prices at the gas
pump or the increase in heating costs over
the previous winter, and their complaints
are directed at state and local officials.
Thus, retail manifestations of price gouging
are best suited to on-the-ground scrutiny
that state and local officials can provide.

However, the marketplaces for motor fuel
and home heating fuel are complex, and are
international in scope. If a large oil con-
glomerate abuses its market position during
a real or perceived crisis, the effect is likely
to be felt in many (or even all) states. Ac-
cordingly, there are levels in the chain of
distribution where federal assistance would
be both helpful and appropriate.

The FTC is particularly well suited to reg-
ulate price gouging in the motor fuel mar-
ket. As indicated in the FTC’s testimony to
the House Subcommittee on Commerce,
Trade and Consumer Protection on Sep-
tember 22, 2005, FTC staff already actively
and routinely monitor prices at all levels of
gasoline distribution and, as stated in the
testimony, ‘‘[n]o industry’s performance is
more deeply felt or carefully scrutinized by
the FTC.” Currently, the FTC can act
against such companies if they unlawfully
agree to fix prices, but cannot act if unfair
pricing practices occur simultaneously, but
without collusion.

Recently, it was widely reported that oil
industry profits soared during the third
quarter of 2005, which includes the weeks
when the hurricanes affected the Gulf Coast.
The net income of Exxon Mobil rose 75% dur-
ing that period, earning $9.92 billion in prof-
it, and the profits of Royal Dutch/Shell in-
creased by 68% during the third quarter. The
Government Accountability Office (GAO)
concluded that retail prices rose faster than
the price of crude oil, and the magnitude of
these increases suggest that the disruption
caused by Hurricanes Katrina and Rita may
have been exploited by the major oil compa-
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nies to levy price increases not directly re-
lated to increased expenses.

For these reasons, I believe that expanded
federal powers in this area are warranted. In
particular: the President should be given the
power to declare a temporary energy emer-
gency at times of threatened or actual dis-
ruption of petroleum supplies, such as oc-
curred during the recent hurricanes; declara-
tion of such an emergency should trigger a
prohibition against price gouging; there also
should be a ban on manipulative pricing
practices in the petroleum markets, similar
to what Congress recently adopted for the
electricity and natural gas markets; and
there should be significant penalties to deter
such conduct, and both the FTC and state
Attorneys General should be permitted to
enforce these violations.

I urge the Senate Commerce Committee to
expeditiously consider and pass the Energy
Emergency Consumer Protection Act of 2005
(S. 1735), which includes all of these provi-
sions as part of a comprehensive approach to
the problem. The bill was introduced on Sep-
tember 20, 2005 by Senator Cantwell, and
would provide law enforcement with vitally
needed tools to prevent price gouging, as
well as allow greater federal scrutiny of pos-
sible market manipulation practices.

Thank you once again for soliciting my
input on this important issue. It is essential
that Congress, federal regulators and state
law enforcement officials work together to
prevent the types of abusive pricing prac-
tices that we have recently witnessed. By
doing so, we will be able to protect motor-
ists, homeowners, farmers and businesses
across the country.

Very truly yours,
ELIOT SPITZER,
Attorney General.

Ms. CANTWELL. Attorney General
Spitzer says:

Accordingly, there are levels in the chain
of distribution where Federal assistance
would be both helpful and appropriate . . .

Currently, the FTC can act against such
companies if they unlawfully agree to fix
price, but cannot act if unfair practices
occur simultaneously but without collusion.

I think the Attorney General of New
York has it right as to why we need
this Federal statute.

We also want to make sure we are
recognizing in the next several months
what further damage is going to hap-
pen to the economy if we do not act,
that is, if we leave here without get-
ting a good Federal statute on the
books.

For example, in my home State a
farmer from Lamont, WA, wrote to tell
me that his fertilizer prices have gone
up 75 percent since May and 100 percent
since last year, and fuel costs have
gone from $2 to $3.15. Another eastern
Washington farmer told me he is pay-
ing more for a gallon of fuel than he re-
ceived for a bushel of grain. So these
farmers are looking at this issue, and
as Senator ROBERTS said the other day,
the agricultural industry is facing
something like a category 5 fuel and
fertilizer hurricane. We can’t leave
these farmers emptyhanded this winter
as we go away, without enacting a
good, strong Federal statute.

Home heating oil is another issue in
which consumers are going to feel an
impact. For an American family, it is
believed that they will pay an average
of $306 or 41 percent more this winter

S13087

than they did last winter. So we cer-
tainly want to implement the Federal
statute to protect them during these
winter months. I can tell you people
are worried in my State. Unfortu-
nately, our local jurisdictions are
doing their best, but I think it shows
what kind of anxiety Americans have
about being able to keep warm this
winter.

In my State, in Whatcom County,
after the Whatcom County Opportunity
Council advertised 1last week they
would take up the low-income energy
assistance applications but would only
take 200 walk-ins or the first 400 phone-
ins, they had over 200 people line up
outside their doors, some people stand-
ing outside all night long, just to re-
ceive assistance from this program,
and the local phone service, Verizon,
called to say that the unusual volume
of incoming calls trying to get energy
assistance basically crashed the system
for the entire area. I can tell you con-
sumers are anxious about these high
fuel costs.

We are dealing in the Senate with
airline bankruptcies and pensions. I
can tell you the airline industry has
been hardest hit by the increase in fuel
costs. As Southwest Airline CEO Steve
Kelly told the Seattle Times recently:

We are now facing energy prices that no
airlines can make money at, at least with to-
day’s [ticket prices].

I want to make sure we do not have
other pensions that are defaulted on,
other people losing their jobs or their
life savings because we have not en-
acted tough legislation saying that
price gouging is a Federal crime.

The amendment I am offering today
does a couple of things. First, it cre-
ates a ban on price gouging during a
national emergency declared by the
President of the United States. As I
said earlier, the antiprice gouging
standard is based on the successfully
tested New York State statute.

Second, it gives the FTC and AGs
and, because it creates criminal pen-
alties, the Department of Justice the
authority to levy civil and criminal
penalties for proven price gouging of up
to $3 million and 5 years in jail. Addi-
tionally it puts in place a new ban on
market manipulation and falsifying in-
formation to the Federal Government
about fuel prices, which is based on a
provision of the Energy bill we passed
here this year related to electricity
and natural gas, trying to stop the
market manipulation that happened in
response to Enron and the market ma-
nipulation in the western energy crisis.

In addition, the bill gives additional
remedies available to the FTC to levy
fines up to $1 million for violation of
market manipulation and false infor-
mation.

I am very satisfied that this bill has
the teeth in it that we need in a strong
Federal statute to over the next sev-
eral months give the Federal Govern-
ment, attorneys general, and others
the ability to prosecute market manip-
ulation of energy prices.
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Why do I think this is so important?
My colleagues have been on the floor
talking about the questions that were
asked to oil company executives this
week, the questions about whether
they cared about tax incentives or tax
breaks, whether they participated in
energy meetings. My questions were
more about the supply of fuel here in
the United States and whether we have
a greater understanding about the pro-
tection and possible manipulation of
that fuel supply.

Now for my colleagues in the West
who have been out on the floor, we
have reeled from an energy crisis on
electricity, and my colleagues, Sen-
ators WYDEN from Oregon and FEIN-
STEIN from California, all had econo-
mies that were very hurt by the manip-
ulation of the electricity market. In
fact, there are some cases in Federal
courts now talking about the manipu-
lation of natural gas prices. So I guar-
antee you with five refineries in the
State of Washington, we are doing our
part at refining fuel, but we still have
some of the highest gas prices in the
Nation and had those prior to Katrina,
so my constituents want to know what
are we going to do to make sure the
prices are not manipulated.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a
letter from attorneys general across
the country who are also supporting
my legislation.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NOVEMBER 17, 2005.

Hon. TED STEVENS,

Chairman, Committee on Commerce, Science,
and Transportation, U.S. Senate, Dirksen
Senate Office Building, Washington, DC.

Hon. DANIEL INOUYE,

Co-Chairman, Committee on Commerce, Science,
and Transportation, U.S. Senate, Dirksen
Senate Office Building, Washington, DC.

DEAR CHAIRMAN STEVENS AND CO-CHAIRMAN
INOUYE: Even before the devastation caused
by Hurricanes Xatrina and Rita, sky-
rocketing oil and gasoline prices were taxing
American families and burdening our na-
tion’s economy—with the notable exception
of the oil industry which continued to rack
up record profits. In fact, according to the
Department of Energy, Americans will spend
over $200 billion more on energy this year
than they did last year, totaling over one
trillion dollars. These expenses seem directly
proportional to the extraordinary $33 billion
in profits reported by the five major oil com-
panies for the third quarter of 2005. Exxon/
Mobil alone made an unconscionable $10 bil-
lion last quarter, a 75 percent increase over
last year. Moreover, the profit that refiners
are collecting from gasoline sales has report-
edly more than tripled from $7 per barrel in
September 2004 to over $22 per barrel on Sep-
tember 27, 2005.

Given the extraordinary impact these en-
ergy costs have on families, farmers, and
businesses across America, we commend
your joint efforts with the Senate Energy
and Natural Resources Committee to hold a
hearing last Wednesday to try, as Senator
Majority Leader Frist put it, to ‘‘examine
reasons for high energy prices.” Given our
society’s absolute dependency on fossil
fuels—whether to power our transportation
system, keep our families warm this winter,
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or countless other uses—both American con-
sumers and the economy are extremely vul-
nerable to the whims of those with sufficient
market power to artificially constrain sup-
ply or influence prices.

As the chief law enforcement officers of
our respective states, we are writing to urge
you to pass federal legislation that imposes
a ban on energy price gouging. Any bill must
also provide new market transparency and
market manipulation authorities for the
President and the Federal Trade Commission
to better protect consumers in the future.

To this end, we respectfully urge the Sen-
ate Commerce Committee to expeditiously
consider and pass Senate Bill 1735. While 28
states already have price gouging laws on
the books, the Energy Emergency Consumer
Protection Act of 2005 introduced by Senator
Maria Cantwell on September 20, 2005 and co-
sponsored by nearly a third of the U.S. Sen-
ate, in our opinion would provide law en-
forcement with vitally needed tools to pre-
vent price gouging. S. 1735 would also finally
shine a bright light on the practices of oil
companies and refiners—a sector of the econ-
omy that historically has not received close
scrutiny from federal or state regulators. In
addition, we strongly support section five
which empowers States with the authority
to pursue civil actions on behalf of their resi-
dents for violations of price gouging prohibi-
tions.

We look forward to working with you on
this critical issue to the American public
and our nation’s economy. With ninety per-
cent of Americans believing price gouging is
occurring at the pumps, we have a responsi-
bility to do everything we can to ensure it is
not taking place. We believe the Energy
Emergency Consumer Protection Act of 2005
can do that. Even if we determine that there
is no market manipulation going on, then it
would be a case of ‘“‘no harm, no foul.” Pas-
sage will help assure the public that govern-
ment is providing the oversight they de-
mand.

Sincerely,

Eliot Spitzer, New York Attorney Gen-
eral; Lisa Madigan, Illinois Attorney
General; Bill Lockyer, California At-
torney General; J. Joseph Curran, Jr.,
Maryland Attorney General; Tom
Reilly, Massachusetts Attorney Gen-
eral; Peggy Lautenschlager, Wisconsin
Attorney General; Patricia Madrid,
New Mexico Attorney General;, Mike
Beebe, Arkansas Attorney General;
Richard Blumenthal, Connecticut At-
torney General.

Ms. CANTWELL. I am also submit-
ting this letter for the RECORD because
I think the attorneys general who are
chief law enforcement officers across
the country for their individual States
said it well. If there is no market ma-
nipulation going on, then no harm, no
foul. It does not mean this is an auto-
matic incrimination; it simply means
we have a good Federal statute in
place. I certainly appreciate the sup-
port of those attorneys general who
have signed this letter in support of
this legislation.

What we found in our hearings—and
the attorney general of Arizona
brought this up—is over the last sev-
eral years the oil industry has moved
to a new inventory prop called ‘‘just-
in-time inventory.” Just-in-time in-
ventory is a great idea for the oil in-
dustry because it actually saves them
dollars because they don’t have the
same amount of inventory they used
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to. It used to be that oil companies had
a 20 to 30-day supply inventory. Now
they only have about 3 to 5 days of sup-
ply. You can imagine if you only have
3 to 5 days of supply versus 30 days of
supply, the price is going to be dif-
ferent.

Here is what Attorney General Terry
Goddard said:

Just in time delivery almost leaves no
cushion when supplies are delayed.

He testified that:

The entire oil industry has moved to this
just in time delivery system vastly reducing
the number of refineries available on a na-
tionwide basis and minimizing inventories at
stage site. The effect is a constant and pre-
carious supply-demand balance which is ex-
ceedingly beneficial to the industry in low-
ering operating costs but harmful to con-
sumers so that supply is set at a fragile
stage where price spikes can occur.

I applaud the attorney general from
Arizona for pointing out how impor-
tant this inventory issue is and how it
ought to be investigated. The Emnergy
Department itself had a similar anal-
ysis. It found in a 2003 study:

The reduction of spare capacity has helped
drive up the price at the pump and leaves the
market vulnerable to shortages caused by
plant breakdown or other unpredictable
events.

So even the Department of Energy
knows the supply issue is what can
drive price spikes. But what we want to
know is whether oil companies are pur-
posely exporting product. I asked a
question at the hearing I thought was
very important; that is, have oil com-
panies ever exported oil products to
foreign countries for a cheaper profit
than they would have gotten if they
would have kept the supply in the
United States?

The reason I asked this question is
because I wanted to know if they were
artificially trying to limit supply in
the United States just to drive up the
price. One would think that is not
something they would do. They, obvi-
ously, want to sell in the United
States. There is one case in the West
that we have been very sensitive to, ac-
cording to the Oregonian newspaper
that has reviewed what had been secret
reports and documents basically found
that BP/Amoco systematically jacked
up west coast oil prices by exporting
Alaskan crude oil to Asia for less than
it could have sold it to U.S. refineries.
So there is a specific example where an
0il company exported product for
cheaper profits just to have less supply
in the United States to drive up the
overall market. That, I think, is ex-
actly what my amendment is trying to
get at.

According to the Department of En-
ergy, between January and August of
this year, over 48 million barrels of re-
fined product was exported out of the
United States. As my friend, the Sen-
ator from Wisconsin, Mr. KOHL, points
out, that is 24 times the amount that is
stored in the Northeast heating oil re-
serve, a critical safety net in times of
shortage.

One can imagine that my colleagues
want answers to why they would export
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48 million barrels of refined product at
a time when, if you would have kept it
in a heating oil reserve for the Mid-
west, it might actually keep prices
down in the Midwest this winter.

As I said, I have already had enough
of this as it relates to Enron. In 2001 I
sat in a lot of hearings in the Energy
Committee and heard from a lot of dif-
ferent people testifying that the elec-
tricity market had nothing to do with
manipulation. It was all about the fact
that some environmental laws pre-
vented us from building enough supply.

After 3% years of investigation, we
found out there was a lot of manipula-
tion going on that terms such as Fat
Boy, Get Shorty, and Ricochet were
schemes perpetrated on the consumers
of the western energy market just to
manipulate supply. So you can bet we
want to know whether supply is being
manipulated in a similar fashion in oil
markets today, and we want answers.

The only way to get answers is to put
a new Federal statute on the books
that says price gouging is a Federal
crime and to give the Federal agencies
the tools to prosecute that crime.

I feel very strongly that this body
needs to act on this legislation before
we adjourn. We need to get this to the
President’s desk and get it signed.

I know my colleagues are going to
offer amendments about various tax
proposals and tax incentives, whether
the oil industry wants those or doesn’t.
But I care about what is happening to
the consumer, to the American farmer
who is really getting squeezed out of
his family farm, to those flight attend-
ants and pilots who are losing their
pensions because we have seen a 293-
percent increase in jet fuel costs over 5
years, and to the small businesses in
my State that can’t exist on low profit
margins when they see a 50-percent in-
crease in home heating and fuel costs.
So I want to protect consumers, not
just now, but if this crisis happens
again in the future, I want consumers
to be protected.

I hope we can pass this legislation in
a good bipartisan effort, that my col-
leagues will support every effort right
now to protect consumers as we head
toward the winter months, and we act
responsibly in giving Federal regu-
lators the statutes they need to pros-
ecute these crimes.

Mr. President, I also would like to
add Senators CLINTON and SALAZAR as
cosponsors of the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. CANTWELL. I reserve the re-
mainder of my time.

The PRESIDING OFFICER. Who
yields time? The Senator from Iowa.

Mr. GRASSLEY. Mr. President, I
yield myself such time as I might con-
sume. This is for the purpose of ad-
dressing two amendments before the
Senate. I wish to make a short com-
ment on the amendment that was just
proposed by Senator CANTWELL.

In regard to this amendment, what
she terms the anti-gouging amend-
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ment, obviously I can’t help but say
the intent of the amendment might be
good, but this is a tax relief bill that is
before us. It is not a crime bill before
the Senate right now.

We just received a copy of the
amendment. There are all kinds of pol-
icy questions that need to be consid-
ered. So because of this and the fact
that it is not germane to the bill, I will
be raising a point of order at the appro-
priate time.

AMENDMENT NO. 2610

I also wish to make a comment on
the amendment proposed about a half
hour ago by Senator FEINSTEIN. Before
I go into the problems behind the Fein-
stein amendment, let me say that it is
unfortunate that our Nation has had to
respond to so many unexpected crises
over the past 4 years. Most recently,
we have had to provide an enormous
amount of hurricane relief to families
in many of our Southern States. De-
spite this fact, our economy is growing
and continues to grow and, even con-
sidering the hurricanes, growing at a
rate that nobody would have antici-
pated considering a possible ripple ef-
fect that presumably is not rippling as
much as we thought through the econ-
omy because of that natural disaster.

As far as Federal receipts are con-
cerned, these are up $275 billion over
the prior year, and Federal revenues
are returning to their average level of
GDP. That average level, if you want a
little leeway, is somewhere between 17
percent of GDP and 19 percent of GDP,
and that is not just recently, that
would be a b0-year average where all
Federal taxes coming into the Federal
Treasury have fallen within that band.
Also, it has been our policy, at least in
this administration, to do tax policy
that falls within that band of 17 to 19
percent of gross domestic product.

I would like to take a look at the tax
increase that Senator FEINSTEIN put on
the table. It would increase the top
rate by almost 5 percent for ordinary
income.

The premise of Senator FEINSTEIN’S
position seems to be that taxpayers in
the top brackets are solely Park Ave-
nue millionaires, that somehow these
people are sitting around clipping cou-
pons and drawing all the income from
them. The facts show differently, so I
would like to go to the facts that are
put out by the nonpartisan people in
the Treasury Department.

About 80 percent of the benefits of
the top ordinary income tax rate go to
taxpayers with small business owner-
ship. Those of us from the heartland
know that the definition of small busi-
ness is not determined by some gross
revenue taxable income that is used as
a basis and the arguments for this
amendment. It depends upon whether
the business is locally based. It depends
on where the business finances its
growth from its earnings.

The people who own these businesses
are drawn from the community. They
go to the local church. They support
the local little leagues. Small business,
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as I see it, and as I know it coming
from a Midwestern State, is a very sta-
bilizing yet very dynamic social and
economic force in their respective com-
munities and tends to be the bulwark
of the strength of the American middle
class.

Small business income is generally
taxed at an individual rate. In most
cases, owners of small businesses put
the income of the small business on his
or her tax return. As a practical mat-
ter, then, the individual tax rate is the
rate that is paid by these small busi-
nesses as opposed to the corporate rate.

The corporate tax rate, with some ex-
ceptions, in the case of some older,
smaller corporations, generally applies
to big business. The relationship be-
tween the top individual rate and the
top corporate rate then has a bearing
on our policy toward small business
and whether or not we are going to
give small business the incentives to
grow and create jobs because these peo-
ple create 70 percent of the new jobs in
America.

If the top individual marginal tax
rate is higher than the top corporate
marginal rate tends to be—it is very
obvious that you can quantify it—then
we are sending a bad signal to small
business.

Before 2001, the top marginal rate for
small business was 39.6 percent, the
rate that Senator FEINSTEIN’s amend-
ment would return us to. The top cor-
porate rate is 35 percent. When you
look at the difference, that is about a
15-percent difference between the top
rate for big corporations and the rate
that is used for a small business that is
not incorporated.

So small business was paying then,
before we made these changes in 2001,
about 15 percent more. It is what I call
a 15-percent small business tax pen-
alty. When you tax labor, when you tax
business—the old principle, you tax
more and you get less of it, that was
the law at that time.

We recognized the detrimental im-
pact that was having on the economy.
So we looked at the Federal tax policy
bias against small business, and then
we had a bipartisan majority in this
Senate, including Senator BAUCUS, the
ranking Democrat, and one-fourth of
the Democratic caucus at that par-
ticular time voted to gradually—be-
cause we couldn’t do it all at once—
gradually equalize the top marginal
rate between big corporate business
and small unincorporated business,
small unincorporated business paying
the individual rate that was 15 percent
higher, a 15-percent small business tax
penalty, something that common sense
ought to dictate is totally unfair.

Since 2003, for the first time in many
years, the top rate, 35 percent, has been
the same for Fortune 500 companies in-
corporated, obviously, as for successful

small businesses that file the indi-
vidual return.
Senator FEINSTEIN’S amendment

would take the first step to restore and
perhaps even enhance the 15-percent
penalty on small business.
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With all the appetite for taxing and
spending around here, rest assured,
small business will be facing even high-
er taxes.

Small business creates 70 to 80 per-
cent of the jobs in this country. Why,
then, at this time would any Member
of this body want to raise taxes on peo-
ple for their ingenuity and their will-
ingness to take a gamble in creating a
small business? Why would they want
to do that to people who create 80 per-
cent of the new jobs in America?

So, without a doubt, anyone voting
for Senator FEINSTEIN’s amendment is,
in effect, saying they support raising
taxes on these small business people
who create 70 to 80 percent of the new
jobs in America.

That does not pass the commonsense
test. In 2003, it is worth noting that the
business community told us reducing
the top rate of taxation was their tax
policy priority. The small business
community told us, when we were writ-
ing this legislation, that doing away
with this 15-percent penalty, the small
business tax penalty, was their top pri-
ority.

Now let’s think about this. There
seems to be a link between tax relief,
economic growth, and jobs. Taxes
make a difference. They make a dif-
ference whether we are going to have
economic growth. Without economic
growth, there is no increase in jobs. We
have seen evidence of that linkage
since 2003. Economic statistics prove
that when tax relief kicked in, the
economy has grown and more jobs have
been created. That is the dynamic of
the American free market economic
system.

Public policy made by Congress
makes a difference, and reducing taxes
on small business, or at least making
sure there is not a penalty against
small business vis-a-vis major corpora-
tions, have a great deal to do with
whether the free market system works.
So that tax policy has helped the en-
hancement of our economy.

We are in the process of thinking
about reversing that course. Whether it
is intended or not, that is the impact of
Senator FEINSTEIN’s amendment. Some
would speculate that for the minority
party—and that is the Democratic
Party—it is good politics for the econ-
omy to go into the tank; raise taxes as
the economy is coming back and eco-
nomic growth will be stifled. If eco-
nomic growth is stifled, then jobs will
disappear. If jobs disappear, then vot-
ers are more apt to throw out members
of the President’s party, members of
the Republican Party.

I am not that cynical. I do not be-
lieve some of the opposition would
want to put short-term political advan-
tages over the economic well-being of
their constituents, but obviously that
is the impact of this amendment. So it
does make one wonder what everything
is about as we deal with these issues.

To sum up, a vote for the amendment
by the Senator from California is a
vote that will increase taxes. It is a tax
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increase that comes during economic
recovery. I remind people of a quote
from somebody who people listen to
more than anybody else on how the
economy is going and they respect
what he says, Chairman Greenspan. He
says that the reason we have had these
2% to 3 years of economic recovery is
because of the tax policies that have
been put in place in the recent couple
of tax bills.

So we do not want a tax increase
when we have a recovery. It is a tax in-
crease on the folks that create jobs in
America, and that is our hard-working
small business owners. For those rea-
sons, I ask that we reject the Feinstein
amendment.

I yield the floor.

The PRESIDING OFFICER (Mr. MAR-
TINEZ). Who yields time?

The Senator from Montana.

Mr. BAUCUS. Mr. President, I believe
that there is still time remaining so
that Senator CANTWELL has an oppor-
tunity to speak on her amendment. In
the meantime, I ask unanimous con-
sent that the next amendments in
order following the Cantwell amend-
ment be the following: an amendment
by the Senator from Illinois on FEMA,
30 minutes equally divided; the Senator
from Massachusetts, Mr. KENNEDY, on
poverty, 30 minutes equally divided; an
amendment from the Senator from
Rhode Island, Mr. REED, 20 minutes
equally divided; and an amendment by
the Senator from Oklahoma, Mr.
COBURN, on the practice of medicine—
there is no time limit at the moment
on that one—and that thereafter there
be 30 minutes equally divided on the
Dorgan amendment.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. BAUCUS. I do not see the Sen-
ator from Washington on the floor to
finish with her amendment. I ask that
her time be reserved so she can offer it
at an appropriate time, and the same
for the time in opposition. So we can
now proceed with the Senator from Illi-
nois.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Illinois.

AMENDMENT NO. 2605

Mr. OBAMA. I call up amendment
No. 2605 and ask for its immediate con-
sideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Illinois [Mr. OBAMA], for
himself and Mr. COBURN, and Mr. LAUTEN-
BERG proposes an amendment numbered 2605.

Mr. OBAMA. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: Expressing the sense of the Senate

that the Federal Emergency Management

Agency should immediately address issues

relating to no-bid contracting)

At the appropriate place, insert the fol-
lowing:

The

November 17, 2005

. SENSE OF THE SENATE ON USE OF NO-
BID CONTRACTING BY FEDERAL
EMERGENCY MANAGEMENT AGEN-
CY.

(a) FINDINGS.—The Senate finds that—

(1) on September 8, 2005, the Federal Emer-
gency Management Agency announced that
it had awarded 4 contracts for emergency
housing relief following Hurricane Katrina
to The Shaw Group of Baton Rouge, Lou-
isiana, Fluor Corporation of Aliso Viejo,
California, Bechtel National of San Fran-
cisco, California, and CH2M Hill of Denver,
Colorado;

(2) these contracts were awarded with no
competition from other capable firms, and
up to $100,000,000 in taxpayer funds were au-
thorized for each of these contracts;

(3) in the midst of concerns about abusive
and irresponsible spending of taxpayer funds,
the Federal Emergency Management Agency
pledged to re-bid these noncompetitive con-
tracts, with Acting Under Secretary of
Emergency Preparedness and Response, R.
David Paulison, stating before the Com-
mittee on Homeland Security and Govern-
ment Affairs of the Senate that ‘‘[a]ll of
these no-bid contracts, we are going to go
back and re-bid’’;

(4) the Federal Emergency Management
Agency has yet to reopen these 4 contracts
to competitive bidding, and declared on No-
vember 11, 2005, that these contracts would
not be reopened for bidding until February
2006;

(5) by February 2006, the majority of the
contracts will have been completed and the
majority of taxpayer funds will have been
spent;

(6) large and politically-connected firms
continue to benefit from no-bid and limited-
competition contracts, and contracts are not
being awarded to capable, local companies;

(7) according to an analysis in the Wash-
ington Post, companies outside the States
most affected by Hurricane Katrina have re-
ceived more than 90 percent of the Federal
contracts for recovery and reconstruction;

(8) the monitoring of Federal contracting
practices remains difficult, with a report by
the San Jose Mercury News stating ‘‘The
database of contracts is incomplete. Infor-
mation released by Federal agencies is spot-
ty and sporadic. And disclosure of many no-
bid contracts isn’t required by law’’; and

(9)(A) there is currently no Chief Financial
Officer charged with monitoring the flow of
all funds to the affected areas; and

(B) the task of financial management is
spread across disparate Federal departments
and agencies with inadequate oversight of
taxpayer funds.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that the Federal Emergency
Management Agency should—

(1) immediately rebid noncompetitive con-
tracts entered into following Hurricane
Katrina, consistent with the commitment of
the Agency made on October 6, 2005, before
millions of taxpayer dollars are wasted on ir-
responsible and inefficient spending;

(2)(A) immediately implement the planned
competitive contracting strategy of the
Agency for recovery work in all current and
future reconstruction efforts; and

(B) in carrying out that strategy, should
prioritize local and small disadvantaged
businesses in the contracting and subcon-
tracting process; and

(3) immediately after the awarding of a
contract, publicly disclose the amount and
competitive or noncompetitive nature of the
contract.

Mr. OBAMA. Mr. President, in the
immediate aftermath of Hurricane
Katrina, there was an enormous ur-
gency, not only in Congress but all
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across the Nation, to respond to the
needs of the people of the gulf coast re-
gion. Although the sense of urgency ap-
pears to have subsided, unfortunately,
somewhat in Congress, that sense of
urgency remains all too real for the
hundreds of thousands of Americans
who are still dealing with the loss of
jobs, the loss of family, and the loss of
homes that too many Hurricane
Katrina survivors have suffered.

I am pleased the bill we are debating
today includes tax relief for those af-
fected by Hurricanes Katrina, Rita, and
Wilma. I am fully supportive of those
provisions. I also believe that before we
g0 home for Thanksgiving to enjoy our
homes and our families, we need to
take some meaningful action to help
those who might not have as much to
be thankful for.

Nearly 2 months after Hurricane
Katrina devastated the people of the
gulf coast, we are seeing that our Gov-
ernment 1is still leaving too many
Americans behind. Let me give some
examples. This week, FEMA is telling
150,000 evacuees who are currently in
hotels that they have to be out of their
hotels in 15 days. Imagine, someone has
lost their home, and they have 15 days
to get out of the shelter they are cur-
rently in.

Yesterday, we heard a story on NPR
that shelter residents in Iberville, LA,
will soon be transitioned to a tent city
when the shelter closes. That’s right—
a tent city.

Thousands in Mississippi are cur-
rently living in two-person tents, with-
out running water or adequate heat,
because FEMA has not provided the
mobile homes they promised.

There are concerns that contractors
participating in the gulf coast recon-
struction are exploiting immigrant
labor. There are stories from Mis-
sissippi and Louisiana of immigrant la-
borers being lured to the gulf by prom-
ises of good pay, only to be stiffed their
salaries and charged for their tem-
porary housing.

In addition to these stories—we are
hearing enormous complaints—and I
am getting them in Illinois, despite the
fact that I do not represent the re-
gion—that local companies are being
shut out of the reconstruction bidding
process.

According to the Washington Post,
companies outside the States most af-
fected by Katrina have received more
than 90 percent of the Federal con-
tracts for recovery and reconstruction.
Ninety percent of the contracts have
gone to companies that do not main-
tain a place of business in the affected
States. This is unacceptable.

The American taxpayers and this
Congress provided $62 billion for the re-
construction effort precisely so that
the people of the gulf coast region, in-
cluding some of the most vulnerable
citizens of our society, would be left
behind no more. Yet right now we have
no idea where that money is being
spent, how that money is being spent,
why it is not being spent on fixing the
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problems I mentioned and why FEMA
is still sitting on nearly $40 billion that
has not been spent at all.

Now think about that. The managers
of this bill have been struggling with
the fiscal constraints we are trying to
deal with and we have $40 billion that
is not spent and we do not know where
the other $20 billion has gone. There is
absolutely no accountability to this
process at all, no accountability to the
taxpayers and no accountability to the
people who need this help the most.

I am a freshman in the minority
party. I am accustomed sometimes to
not knowing what is going on around
here, but this is, unfortunately, one of
those situations in which I do not get a
sense that neither the majority party
nor the administration has a clear idea
of how our money is being spent.

The Hurricane Katrina contracting
process has been rife with problems
from the very beginning. Rather than
use the reconstruction process to help
companies and workers in the regions
most affected, we are seeing many of
the prime contracts going to the larg-
est contractors in the country. These
are the same contractors that received
reconstruction contracts in Iraq and
with only a few exceptions they are not
the folks whose businesses were
harmed by the ravages of the storm.

Small businesses are not being given
a fair shake to bid on these projects,
and it is unclear how many contracts
have been provided to small businesses.
Meanwhile, minority contractors have
been left almost entirely out of the
contracting process. The Congressional
Black Caucus has proposed good legis-
lation to address some of these prob-
lems and I hope the Senate will con-
sider it, if it passes the House.

But let me be clear—this is not sim-
ply partisan complaining or political
point scoring. At a hearing held on No-
vember 3, 2005, the inspector general of
the Homeland Security Department, a
Bush appointee, said about the recon-
struction process: Obligations are
being made at a rate of $275 million a
day in an unstable environment and in
an expedited manner. When you mix it
all together, it is a potentially perfect
recipe for fraud, waste, and abuse.

The GAQO’s preliminary observations
indicate that the Army Corps of Engi-
neers’ $39 million purchase of portable
classrooms may have resulted in the
Army Corps paying more than nec-
essary. The GAO will continue to mon-
itor the reconstruction contracts.

I am certain that we are going to
keep on seeing these stories surfacing
almost daily about how taxpayer
money is being wasted, while the peo-
ple who are supposed to be helped are
not getting what they need.

One of the most egregious examples
of this potential waste, fraud, and
abuse is in the Government’s refusal to
rebid $400 million worth of no-bid con-
tracts that they already promised they
would rebid. Immediately following
Hurricane Katrina, FEMA awarded
four $100 million no-bid contracts for
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reconstruction efforts. Acting FEMA
Under Secretary Paulison made the fol-
lowing statement to the Senate Home-
land Security and Governmental Af-
fairs Committee on October 6, 2005: I
have been a public servant for a long
time, and I have never been a fan of no-
bid contracts. Sometimes you have to
do them because of the expediency of
getting things done. I can assure you,
we are going to look at all of these con-
tracts very carefully. All of those no-
bid contracts, we are going to go back
and rebid.

That is what Under Secretary
Paulison said before the Senate Home-
land Security and Governmental Af-
fairs Committee a month ago.

These contracts have not been rebid.
In fact, FEMA officials testified on No-
vember 11, just a month after the
statement by Under Secretary
Paulison, that they would not rebid the
contracts until February. Here is the
only problem: By February, the con-
tracts will have been completed.

Today, I am offering a sense-of-the-
Senate amendment calling on FEMA to
immediately rebid these contracts in a
competitive fashion before nearly $400
million of taxpayer dollars are spent in
an inefficient and potentially abusive
manner.

I know this amendment only gets at
one element of a multilayer problem,
but I firmly believe this body must
take a stand to ensure that these Fed-
eral agencies that have been entrusted
with such a monumental job and so
many taxpayer dollars stick to their
promises.

I am pleased my colleague from
Oklahoma, Senator COBURN, has joined
me in offering this amendment.

Senator COBURN and I have also of-
fered a bill that establishes a chief fi-
nancial officer to oversee the use of
Hurricane Katrina recovery funds so
that we do not have further problems
of this sort. That bill was voted out of
the Senate Homeland Security and
Governmental Affairs Committee and
is awaiting a vote. Unfortunately, that
bill so far has not seen the light of this
floor, so I am forced to offer this
amendment today to provide some ac-
countability and transparency into
this contracting process.

I hope my colleagues will support
this amendment. I appreciate the time
and the attention of Chairman GRASS-
LEY and Ranking Member BAUCUS.

Before I yield the floor, I ask unani-
mous consent to call up a pending
amendment that has no number yet,
submitted by myself and Senator
KERRY, filed earlier today by Senator
KERRY, which provides relief from the
marriage penalty and from the mili-
tary service penalty faced by many
low-income taxpayers who receive the
low-income tax credit.

Mr. BAUCUS. Mr. President, I won-
der if we can proceed with the second
amendment. It was my understanding
the Senator had one amendment and
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had a time agreement on it. Other Sen-
ators have come up, asking for consid-
eration of their amendments. I do not
want to inconvenience other Senators.

Mr. OBAMA. I was asked by the Sen-
ator from Massachusetts to read that,
just to get it into the queue.

At this stage I am not speaking on it,
and I am not asking for any additional
action on it. I just wanted to get it in.
If it is a problem, I am willing to defer.

Mr. BAUCUS. All things considered,
Mr. President, I think it proper not to
agree to the request at this point be-
cause the Senator from Massachusetts
already spoke to us about an amend-
ment of his, and that is in the queue.

In fairness to other Senators, I don’t
want to inconvenience other Senators.

Mr. OBAMA. Fair enough.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I
yield such time as he might consume
to the Senator from South Dakota.

The PRESIDING OFFICER. Is the
Senator yielding time on the bill or on
the amendment?

Mr. GRASSLEY. On the bill.

The PRESIDING OFFICER. On the
bill.

Mr. GRASSLEY. I yield off the bill
such time as the Senator from South
Dakota might consume.

IRAQ AND PREWAR INTELLIGENCE

Mr. THUNE. Mr. President, I thank
the distinguished chairman, the Sen-
ator from Iowa, for yielding time off
the bill. The issue we are debating ob-
viously is one of great consequence,
dealing with our budget and how we
deal with the issue of the deficit and
what we do to continue to keep the
economy growing and creating jobs.
That is what this debate is about.

I do, however, want to speak in re-
sponse to something that was said ear-
lier on the floor, also off the bill at
hand that we are discussing today, and
that has to do with the whole situation
in Iraq.

The Democrat leader was on the floor
earlier, once again attacking the Presi-
dent and the Vice President with re-
spect to the issue of prewar intel-
ligence. I think the American people
deserve to know the facts in this de-
bate. They deserve to know the truth.
More important, our troops need to
know we stand with them, we support
them in completing their mission in
achieving victory in the war on terror.

What we have seen instead is the
Democrat leader come down here and
accuse the President, because he is
standing up and telling the truth to the
American people, accusing him of de-
ceiving and misleading on prewar intel-
ligence.

Where is the evidence? Where are the
facts to support those statements? The
distinguished Democrat leader, as well
as many Democrats who are still serv-
ing in this Chamber, back in 2002 had
the same information, the same intel-
ligence that the President of the
United States had, the Vice President
of the United States had, all our allies
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had, the United Nations had. Every-
body came to the same essential con-
clusion, and that was that Iraq posed
an imminent threat to the security of
that region and the security of the
United States, and we acted accord-
ingly.

In this Chamber right here, 29 of the
50 Democrats at that time stood up and
voted for a resolution authorizing the
use of force in Iraq. In the House of
Representatives, over 80 Democrats
joined the Republican majority in the
House of Representatives in support of
the resolution for the use of force in
Iraaq.

What we are seeing now is an at-
tempt to revise that history. You can
try. You can disagree with the policy.
You can disagree with the decisions
that are being made by our com-
manders. But don’t come to the floor of
the Senate and don’t go out to the pub-
lic and attack this administration and
this President for lying unless you
have some evidence to demonstrate
that.

There is no proof.

I believe the troops of this country,
and our commanders who are valiantly
and bravely and courageously leading
the effort in Iraq and in Afghanistan to
win the war on terror, are fighting to
make this country more safe and se-
cure and to make sure that country has
a democracy. And all we focus on is the
negative.

What about the positive things that
are happening in Iraq? The fact is,
today Iraq’s GDP has more than quad-
rupled from 2003, Iraq’s debt has been
cut by more than a third from 2003, in-
flation and unemployment rates are
down from last year while incomes
have risen, Iraq’s security personnel
have doubled since last year, over 1,800
reconstruction projects have been fin-
ished, including schools and health fa-
cilities, the number of telephone sub-
scribers has more than doubled since
last year, and the number of inde-
pendent television stations has doubled
since last year.

We are making progress. It is hard
work. The people who know that the
best are the people on the ground in
Iraq, the young men and women in uni-
form who are doing freedom’s work.

I had the opportunity last week to go
up to Walter Reed Army Hospital to
visit with some of the casualties of
that war, people who have lost limbs,
amputees. I have to tell you it is in-
spiring, absolutely inspirational to see
the courage and the determination and
the spirit of these young people who
have worn the uniform of the United
States and have fought for something
they believe in. They deserve to have
elected leaders in this country, people
in this Chamber, the Senate, and the
House who are willing to at least ac-
knowledge the good work they are
doing and the progress we are making
toward winning the war on terror, to-
ward creating a democracy and stand-
ing up a government in Iraq, toward
raising an army, a security force that
can defend the Iraqi people.
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What we do not need is demagoguery
and people coming on the floor of the
Senate and elected leaders getting up
and making statements attacking the
integrity and the credibility and the
truthfulness of the President of the
United States, our Commander in
Chief, absent any evidence to support
their claims. Furthermore, those are
the ones who on this very floor have
made statements in the past sup-
porting our effort and concluding,
based upon the intelligence that they
received—just like the intelligence the
President and the Vice President and
all our allies and the United Nations
received—that Iraq posed an imminent
threat to the United States and to that
region of the world. What we are seeing
here is the worst of politics, and that is
not the conduct we ought to have in
the Senate or the discourse that we
ought to be putting before the Amer-
ican people. The American people de-
serve the truth, and the American
troops deserve our support.

I yield.

UNANIMOUS CONSENT AGREEMENT

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I
have a unanimous consent agreement
that I think has been accepted. I ask
unanimous consent that at 3:30 today
the Senate proceed to votes in relation
to the following amendments in the
order sequenced below; further, that
they not be subject to second-degree
amendments prior to the votes and
that there be 2 minutes equally divided
between the votes: Dorgan No. 2587;
Feinstein No. 2609; Feinstein No. 2610;
Cantwell No. 2612; provided further
that at 3 today, there be 30 minutes
equally divided for debate between the
chairman and Senator DORGAN; pro-
vided further that following those
votes, Senator COBURN be recognized in
order to offer his amendment; further,
that all votes after the first be limited
to 10 minutes each.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. GRASSLEY. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2588

Mr. KENNEDY. Mr. President, I send
an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Massachusetts [Mr. KEN-
NEDY], for himself and Ms. LANDRIEU, pro-
poses an amendment numbered 2588.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in the
RECORD of Wednesday, November 16,
2005, under ‘‘Text of Amendments.”’)

Mr. KENNEDY. Mr. President, I
think we have a time limit of 15 min-
utes.

The PRESIDING OFFICER. Thirty
minutes evenly divided.

Mr. KENNEDY. I ask the Chair to let
me know when there is 2 minutes left.

The PRESIDING OFFICER. The
Chair will so notify the Senator.

Mr. KENNEDY. Mr. President, this
amendment is a very simple amend-
ment. It recognizes that we have had a
dramatic increase in child poverty in
recent years. I think the most dra-
matic recent exposure to that was Hur-
ricanes Katrina and Rita, when the veil
was taken off the United States of
America and we saw so many of those
families who were unable to leave New
Orleans and leave the areas along the
gulf because they were too poor and
they suffered so many consequences
that we are reminded about the growth
of poverty among children in recent
years.

This amendment does a very simple
thing. It says for every joint tax return
where the income is more than $1 mil-
lion, there will be a 1-percent sur-
charge on that income. It will go into
a dedicated fund. There will be a board
appointed by the Members of Congress,
and they will make recommendations
to the President about how those re-
sources will be expended.

The best estimate now is that we
could have close to $3 billion to $4 bil-
lion raised in the first year. It will rise
over the next 5 to 7 years up to $5 bil-
lion. This is dedicated to reduce the
poverty of children in this country.

This chart shows what happened in
the period of 2000 to 2004—13 million
children are living in poverty. There
has been a growth of 1.4 million chil-
dren since 2000.

We know that in the United States at
the present time one in six children
lives in poverty. This isn’t just general,
across the country; it is reflected with
different groups having a higher per-
centage. We find, for example, that
children are much more likely to live
in poverty than adults or the elderly.

If we look at who is living in poverty
in the United States: seniors, 9.8 per-
cent; adults 18 to 65, 11.3 percent; and
for children, it is the highest at 17.8
percent. If you look at who is affected
by this to the greatest extent, the na-
tional average being 17.8 percent, the
highest is minority children. The na-
tional average is 17.8 percent. If you
are looking at Latinos, it is 28 percent.
If you are looking at African Ameri-
cans, it is 33 percent.

Let us look at this chart where the
United States has one of the highest
child poverty rate in the industrialized
world. This red line is the indicator of
where the United States is in relation-
ship to Italy, the United Kingdom, Ger-
many, Scandinavia, Japan, Sweden, the
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Netherlands—all the way down the
line. This chart is an indication of
where we have the highest poverty
rates generally, and the highest child
poverty rates.

It should not be an enormous surprise
that individuals have the highest child
poverty rate down in New Orleans and
along that gulf area. Those are the
areas which have the highest percent-
age rate. They were high before and
now breathtakingly high.

If we look across the country, this
chart shows children living in poverty
in every State. The States in blue have
the highest concentration of poverty.

This is a real reflection of our na-
tional priorities. Are we as a country
going to be indignant? Are we going to
be sufficiently concerned or outraged
about this that we are prepared to do
something?

I must say that in the most recent
Appropriations Committee conference
report, we find that we have basically
failed to deal with these issues, both
from an educational point of view and
a health point of view. We see reduc-
tions in terms of the Head Start Pro-
gram, title I programs, and programs
that help and assist disabled children.
We are finding reductions as well in
other health programs.

This is a way for us to be able to say
that in the situation we are talking
about, those at the highest end of the
economic ladder, those individuals who
have more than $1 million are going to
pay a tax. Say they are going to pay a
tax of $100,000; that is a 1-percent addi-
tion. This is just 1 percent. This is
$101,000.

With that kind of increase on those
who are the most privileged individuals
in our country, the wealthiest individ-
uals, they ought to be as concerned as
all Americans are by this staggering
situation of child poverty in this coun-
try.

We are not going in the right direc-
tion, as these charts indicate. We are
going in the wrong direction. If some-
one gets up and says, ‘‘Senator, we are
going in the right direction, why do we
need this”, every economic indicator
shows these facts and these statistics
are getting worse and worse every sin-
gle year. They are not going to be al-
tered or changed by what we are doing
here in these budget considerations. In-
vestment in these children in and of
itself isn’t going to be the complete an-
swer, but, nonetheless, providing the
help and assistance in a very targeted
way to try to deal with child poverty,
it seems to me, is an important reflec-
tion about what we ought to be about
here in the Senate.

I certainly think it has a higher pri-
ority than many of the other priorities
that are included in this legislation,
which is going to provide some very
generous tax reduction for some of the
most privileged people in our country
and in our society. That is basically
the issue.

Finally, this is a basically moral
issue. There is no great nation that can
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ignore this challenge. It is a defining
issue in terms of what this country is
about. It is a defining issue about what
the values are for us as a people in this
Nation.

I think so many of the great Judeo-
Christian religions and other religions
talk about the importance of feeding
the hungry and clothing the poor and
seeing to the needs of the least of those
among us. This amendment is a tar-
geted amendment and provides just
that kind of help and assistance which
is so important for this country.

I hope the Senate will accept what I
call the Child Poverty Elimination
Fund—as I mentioned, with a board to
oversee the fund and design the Child
Poverty Elimination Plan. It is a
downpayment, a realistic first step to-
ward achieving the goal of lifting chil-
dren out of poverty.

In the 1960s, President Johnson
talked about the “War on Poverty”
that we are still fighting, but we are
fighting and falling further and further
behind. Clearly, we have made progress
over the past four decades, through
Medicaid, Head Start, food stamps, and
other measures we have enacted. The
poverty rate for all Americans reached
a low of 11 percent in 1973, compared to
19 percent in later years.

We continued that battle through the
Reagan administration with the enact-
ment of LIHEAP in 1981 and welfare re-
form in 1996. But, sadly, in the most re-
cent years, we have been falling farther
and farther behind.

I am not going to take the time, be-
cause I don’t have it here, to talk
about the growth of hunger in this
country in recent years, and particu-
larly the problem of growth of hunger
among children.

A b5-year-old named Connor from
Massachusetts is one example of what
is happening to the vulnerable people
in our society. Some days, Connor pre-
tends to be a ‘“‘Power Ranger’’ fighting
intergalactic evils, and other days he is
fighting hunger, pretending to be a
superhero, taking a lot of energy. And
sometimes Connor doesn’t feel like
playing. That is when his hunger pangs
become his worst enemy.

It is shameless that in the richest
and most powerful nation on Earth,
nearly one in five children goes to bed
hungry every night.

Now because of Hurricane Katrina,
the silent slavery of poverty is not so
silent anymore. The devastation
caused by the storm suddenly focused
the Nation’s attention on the immense
hardships low-income Americans face
each day. We saw the desperate plight
of innocent children who were born
poor and forced to bear the impossible
burden of poverty.

In fact, the child poverty rate, as I
mentioned, in the States hit hardest by
Hurricane Katrina was all above the
national average. In Louisiana, 29 per-
cent of children live in poverty, 30 per-
cent of children in Mississippi live in
poverty, and 23 percent in Alabama.

Hurricane Katrina highlighted the
struggle of the poor, but every State in
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this country is home to children and
families who live in poverty. Children
in the United States are more likely to
live in poverty than any other age
group. This particular amendment in-
dicates what our priorities are.

Poverty is an education issue because
poor children often lack the basic nu-
trition vital to healthy brain develop-
ment. They have difficulty focusing
their attention and concentrating in
school. As a result, they often drop out.
Some end up in trouble with the law,
even in prison.

Poverty is a civil rights issue because
minorities are disproportionately poor:
33 percent of African-American chil-
dren, 28 percent of Latino children live
in poverty, triple the rate of white
children. How can we possibly keep
turning our back on these children? We
should all feel a greater, not a lesser,
responsibility to them. Where is our
compassionate conservatism?

Do they understand when Jesus said
“suffer the little children to come unto
me,” he didn’t mean ‘‘let the little
children suffer.”” Don’t they believe
that children are included when he
said:

Inasmuch as you have done it unto the
least of these, my brother, you have done it
unto me.

We know how to lift children out of
poverty in this wealthy land of ours.
All it requires is the will to do it and
the leadership to make it happen.

The words of Nobel Laureate
Gabriela Mistral never rang more true:

We are guilty of many errors and many
faults, but our worse crime is abandoning
the children, neglecting the fountain of life.
Many of the things we need can wait. The
child cannot. Right now is the time his bones
are being formed, his blood is being made,
and his senses are being developed. To him
we cannot answer ‘‘Tomorrow.” His name is
“Today.”

It is time for Congress to bring true
hope, honest opportunity, genuine fair-
ness to children mired in poverty in
communities in all parts of our coun-
try. This amendment will put us back
on the right track. I urge my col-
leagues to support it.

Mrs. HUTCHISON. I ask unanimous
consent I be yielded 5 minutes off the
bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. HUTCHISON. Mr. President, I
wish to speak today on an amendment
that has been offered on this bill that
I very much hope the Senate will not
agree to.

The Dorgan amendment, which has
been offered, would institute a windfall
profits tax on the major oil and gas
companies. There is the belief among
many in this country that oil industry
profits are excessive compared to prof-
its of other companies that do business
in our country. I do not believe that is
the case.

In the second quarter of 2005, the oil
industry earned 7.7 cents for every dol-
lar of sales. The average profit for all
U.S. industry in the second quarter was
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7.9 cents for every dollar of sales. Thir-
teen U.S. industries earned higher prof-
its in the second quarter than the oil
and natural gas industry: banking,
software and services, consumer serv-
ices, and real estate.

The rate of return on oil sales for the
third quarter of 2005 is slightly higher,
at 8.1 cents for every dollar of sales.
However, the damage to the oil indus-
try caused by the hurricanes will eat
into the bottom line in future quarters.
British Petroleum has estimated it will
take a $700 million hit to the com-
pany’s energy production and infra-
structure from Hurricane Katrina and
Hurricane Rita. The Congressional
Budget Office estimates capital losses
from Hurricanes Katrina and Rita in
the energy producing industries will
range from $18 to $31 billion.

Reinvestment in infrastructure, both
production and refining, is a critical
issue. My good colleague from North
Dakota and I would agree on that
point. While I am sure his proposal is
well intended, the impact would be
contrary to the goals we all seek to
achieve. His proposal takes a short-
term approach to what is a long-term
investment issue. Investments in infra-
structure in the oil industry are over
long-term windows.

What we must do is encourage the oil
companies to take their profits and re-
invest them back into exploration, pro-
duction, and refineries. The oil compa-
nies seek to invest in refineries, but no
one is investing in new refineries in
America. In fact, there has been no new
refinery built in America in over 20
years.

If we are going to have a bigger sup-
ply and bring the price of gasoline at
the pump down, we must have more oil
refineries and more production. We
also need conservation. We also need
renewable sources of energy. We need
new sources of energy. We all agree on
that.

This amendment seeks to single out
oil companies, dub them ‘‘excessively
profitable,” take their profit and give
it to the Government to spend as it
would, rather than letting the oil com-
panies keep it and invest it in the in-
frastructure, production, and refinery
capacity. That is what will get to the
issue we are all trying to address; that
is, bringing the price of oil down so the
price at the pump will be lower.

Senator SCHUMER has discussed an-
other potential amendment that hits
at the big oil companies. I realize that
is a political thing for him to do right
now. We are not here to do the political
hit and run. We are here to do the right
thing for our country. We are here to
try to build more reserves, more pro-
duction capacity, and more refinery ca-
pacity to bring the price of gasoline
down at the pump and to bring the
price of energy down for the farmer
who is trying to use natural gas. The
price is rising such that our small
farmers are in a tough position. What
Senator SCHUMER has discussed doing
is instituting a double tax on any in-
come made by a company overseas.

November 17, 2005

We are severely restricting the abil-
ity for an oil and gas company to drill
in America today. You basically can-
not drill off the East Coast or the West
Coast, nor Florida. We can drill in the
Gulf of Mexico, but it is very expensive
and requires deep drilling. We hope we
will be able to open ANWR—but right
now we are very limited. We need to
have a supply in our country, with
American jobs and more production
coming back to America. More and
more production is going overseas.

I end by saying, the double taxation
of one industry is unfair. If we have an
0il company and a computer chip com-
pany doing business in Italy and they
pay taxes in Italy, the computer chip
company would get a credit for that
tax paid when it files in America, but
the o0il company would not, thereby
paying tax twice. Is that the way to
have more o0il coming into our country
and to drive the price down at the
pump? I don’t think so. It is counter-
productive.

I hope the Senate will do the right
thing. It may not be the political
thing, but it is the right thing if we are
going to reach our goal, which is to
bring down the cost of natural gas and
gasoline at the pump for the consumers
and the small business people of our
country, keeping our economy strong
and keeping jobs in America. The way
to do this is not to single out the oil
companies. We must invest in infra-
structure, more production, and addi-
tional refineries. If we will help them
with a regulatory system that does not
penalize them and delay construction
for 10 or 15 years, we can bring the
price of oil down. It will be to the ben-
efit of everyone in our country.

I urge my colleagues to vote against
the Dorgan amendment and any poten-
tial Schumer amendment.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. BAUCUS. So as not to interrupt
the flow, the chairman would like to
speak on the Senator’s amendment
first, if that is all right.

Mr. KENNEDY. All right.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. I yield myself such
time as I might consume off of our side
of the Kennedy amendment.

The PRESIDING OFFICER. The Sen-
ator has that right.

Mr. GRASSLEY. I am pleased to be
able to report to Senator KENNEDY that
we do not need a board to tell us how
to end poverty.

I quote Washington Post columnist
William Raspberry, writing in a recent
op-ed piece:

Fatherless families are America’s single
largest source of poverty. The Annie E.
Casey Foundation, ‘“Kids Count,” once re-
ported that Americans who failed to com-
plete high school, to get married and to
reach age 20 before having their first child
were nearly 10 times as likely to live in pov-
erty as those who did these three things.

The Brookings Institution, obviously
a liberal think tank, published an anal-
ysis of a variety of factors that could
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reduce poverty. The authors from
Brookings concluded that the combina-
tion of education, full-time work, and
marriage could reduce poverty rates
from 13 percent to 17 percent.

The bipartisan welfare reform bill re-
ported out of the Senate Committee on
Finance would make substantial
progress in helping families make
progress in areas that we know would
reduce poverty. We could not get an
agreement with the other side to get
this legislation discussed on the floor.
We got it out of the committee in a bi-
partisan way. It deals with the issues
of education, work, and marriage.

Following upon the views of the
Brookings Institute and the views of
the Annie E. Casey Foundation, rather
than engage in politically motivated
efforts, we should work together to im-
plement these serious policies of edu-
cation, of work, and of marriage. To-
gether, by implementing these policies,
and we know these policies work, we
will take one giant step toward reduc-
ing poverty.

I don’t think Senator KENNEDY’S
amendment is necessary. I yield the
floor.

Mr. KENNEDY. I ask if the minority
would yield 5 minutes?

Mr. BAUCUS. No objection.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I lis-
tened to my friend from Iowa. This is
the fact: We have one of the highest
child poverty rates in the industrial
world. I am not saying this afternoon
how to do it. The Senator from Iowa
can have good ideas. The Senator from
Tennessee can have good ideas. The
fact of the matter is, we are not doing
it now.

There is significant and dramatic
growth of child poverty in the United
States. I am saying let’s do something
about it. Give us the opportunity to do
it this afternoon. That is the point I
make.

The PRESIDING OFFICER. Who
yields time?

The Senator from Montana.

Mr. BAUCUS. Mr. President, under a
unanimous consent agreement we en-
tered into earlier, we are now waiting
for Senator REED of Rhode Island to
offer his amendment, and also Senator
COBURN to offer his amendment. And
under the agreement, thereafter, there
is time remaining on the Dorgan
amendment. But while we are waiting
for Senator REED and/or Senator
COBURN, or anyone else, to come to the
floor, I will say a few words about the
alternative minimum tax.

The bill before us today does extend
the alternative minimum tax exemp-
tion level and provides for an increase
in inflation. That is the good news. But
it is not all good news because there
will still be about 600,000 additional
Americans paying higher taxes next
year under the alternative minimum
tax, sometimes called the stealth tax.

Why is that? That is because the so-
called hold-harmless provision in the
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legislation before us today, or the
patch, as some have called it, does not
hold everyone harmless. For example,
for the year 2005, there are 3.6 million
American taxpayers paying the alter-
native minimum tax. Under the bill be-
fore us today, there will be 4.2 million
taxpayers paying that tax in 2006. That
is an increase of 600,000 taxpayers, and
it is an increase I hope we can avoid.

The alternative minimum tax, to re-
fresh recollections, was originally en-
acted in 1969. Why did Congress do
that? Congress discovered in that year
there were about 155 very wealthy tax-
payers making over $200,000 a year but
who paid no taxes. Congress felt: Well,
gee, that is not right; people earning
over $200,000 a year at least should pay
some taxes. So Congress passed the al-
ternative minimum tax. What was once
a class tax, unfortunately, has now
been morphed into a mass tax.

To refresh your recollection, when-
ever individuals calculate their income
taxes, they calculate their income
taxes and then they have to go through
a separate, parallel calculation under
what is called the alternative min-
imum tax. Under that separate, par-
allel calculation, there are certain pro-
visions that cannot be deducted, and
that includes the standard deduction or
the personal exemptions, and some oth-
ers. Then you look at the bottom line
of the two calculations, and if one is
higher than the other—it does not
make any difference which one it is—
you pay that higher tax.

Because these provisions were not in-
dexed to inflation, over time more and
more people are finding they have to
pay this stealth tax, this alternative
minimum tax. Frankly, if it is not
changed by the end of this decade, that
tax will ensnare about 30 million Amer-
icans, a majority of who will have ad-
justed gross incomes below $100,000.

The Internal Revenue Service Na-
tional Taxpayer Advocate has identi-
fied this alternative minimum tax as
the most serious problem facing indi-
vidual taxpayers. By the end of the
decade, the majority of filers with in-
comes between $75,000 and $100,000 will
be paying this additional tax; that is,
the majority of Americans with in-
comes between $75,000 and $100,000 will
be paying this, unless it is fixed.

In addition, virtually all married
couples in that income group—3$75,000
to $100,000—with two children will be
paying the AMT by the end of the dec-
ade.

Now, I have filed legislation to repeal
the AMT altogether. I am joined in
that effort by the chairman, Senator
GRASSLEY, and 20 other Senators who
have the same view as me. I think we
should do it. It is clear, though, that
repeal is very expensive. But it is the
right thing to do, and we should do our
level best to try to find a way to work
toward total repeal, and try to find the
revenue to pay for it.

In the meantime, though, we should
do all we can to make sure this stealth
tax does not hit one more family next
year.
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As you may know, Mr. President, the
House companion bill on this same sub-
ject, tax reconciliation, which is work-
ing its way over here, does not in any
way address this AMT issue. But it
does contain provisions to extend the
capital gains and dividends cuts for 2
more years. Under current law, which
we enacted in 2003, deductions will stay
in effect at least until the end of 2008.
Nevertheless, the House in their bill
made the decision to extend that cap-
ital gains and dividends cut for 2 more
years past 2008. But they did not in-
clude the alternative minimum tax.
That is wrong.

Senator GRASSLEY and I have dis-
cussed this. We want to make a change.
At the appropriate time I think we will
make a change to the underlying bill
so not one more American pays this
stealth tax compared to current law.
As I mentioned, under the bill cur-
rently before us, about 600,000 more
Americans will pay it. We feel that is
wrong. It is a mistake. We shouldn’t do
that. We will find a way, as the chair-
man and I have found, to make sure
not one more American has to pay this
additional tax.

Otherwise, I might say that under
the House-passed version of tax rec-
onciliation, 17 million families will see
a tax increase next year. Under the
House bill, working its way over here
to conference, 17 million families will
see a tax increase next year thanks to
the alternative minimum tax.

In fact, CRS has found that if the
House proposal prevails, next year a
family with three children, making
$63,000 a year, will also be hit by this
additional stealth tax, the AMT. I be-
lieve, and I know the chairman be-
lieves, and many of us in the Senate
believe, this family-unfriendly AMT
should not be allowed to creep deeper
and deeper into the middle class each
year. At the appropriate time, we are
going to make that change, that ad-
justment, because it is the right thing
to do.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I
yield myself such time as I might con-
sume off the bill.

The PRESIDING OFFICER. The Sen-
ator has that right.

Mr. GRASSLEY. Mr. President, I ap-
preciate the cooperation I have had
with Senator BAUCUS in working out
some differences on this bill, which he
has enunciated very well. I look for-
ward to, hopefully, getting done what
he said before we get this bill through
the Senate tomorrow.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent to speak as in
morning business, and the time will be
off of the bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE FDA

Mr. GRASSLEY. Mr. President,
today is the anniversary of the hearing
on the worldwide withdrawal of Vioxx,
the blockbuster drug that became a
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blockbuster disaster. As chairman of
the Committee on Finance, I called for
this hearing a year ago. The Vioxx
hearing turned the spotlight on a trou-
bled agency in denial. The type of prob-
lems exposed during the hearings have
proven to be not isolated but systemic.

Over the past year, my committee
staff has investigated allegations com-
ing from within and outside the Food
and Drug Administration. Brave whis-
tleblowers, such as Drs. Andrew
Mosholder, David Graham, and others,
have come forward to expose the too
cozy relationship between the agency
and the drug industry. I can tell you
today that problems exist not only
within the Center for Drugs but extend
to the centers for devices, biologics,
and even into veterinary medicine.

I am concerned—and every other
Member of this Senate should also be
concerned—about this agency’s cozy
relationship with industry. To further
illustrate this problem, I am sending
today a letter to another drug com-
pany that appears too cozy with the
Food and Drug Administration. Last
year, 2 days after the Vioxx hearing,
the drug company Wyeth met with
former Commissioner Crawford. Why
did Wyeth’s CEO want to talk with the
commissioner? Because Wyeth recently
had to remove one of its most profit-
able veterinary drugs from the market.

So what did Wyeth do? They
launched an investigation of a Food
and Drug Administration employee,
Dr. Victoria Hampshire. It was Dr.
Hampshire who concluded that Wyeth’s
drug was killing hundreds of dogs. I
have in my hand what Wyeth presented
to former Commissioner Crawford.
Every page of this document has on it
things that are referred to as confiden-
tial. It is a 29-page PowerPoint with 10
pages of backup material. It is dated
November 19, 2004. Besides being
marked confidential, it says:

ProHeart 6 Apparent Conflict of Interest.

In summary this PowerPoint alleges
that Dr. Hampshire had a personal and
financial conflict of interest. Dr.
Hampshire approached my committee
staff because she was scared and felt
unfairly targeted by the Wyeth Com-
pany and also by her agency. Why? Be-
cause she was simply doing her job to
check to see if drugs were as effective
and safe as they were said to be.

Last week, the Food and Drug Ad-
ministration briefed my committee in-
vestigators on this matter. It turns out
that Wyeth succeeded in having Dr.
Hampshire removed from reviewing its
drugs. Dr. Hampshire’s hard work and
dedication to science and drug safety
placed a bull’s eye on her back and de-
stroyed her reputation and career—I
should say temporarily destroyed her
reputation. When you hear the end of
this, she got commendation. Without
her knowledge, the Food and Drug Ad-
ministration also launched a criminal
investigation against her.

This sordid story is still unraveling. I
can say that no action was taken
against Dr. Hampshire, and after the
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investigation closed, the Food and
Drug Administration rewarded Dr.
Hampshire for her work on the Wyeth
drug, which remains off the market.
Unfortunately for Dr. Hampshire,
Wyeth’s efforts to discredit her did not
end when the FDA cleared her. At least
one Wyeth sales representative at-
tempted to discredit Dr. Hampshire in
the veterinary community. Fortu-
nately for Dr. Hampshire, the sales-
person’s comments about Wyeth’s in-
vestigation of her and her alleged con-
flicts of interest were made to a former
colleague of Dr. Hampshire. My letter
to Wyeth today seeks information and
documents related to Wyeth’s inves-
tigation of Dr. Hampshire and the
salesperson’s comments.

So a year later, we are still uncover-
ing the cozy relationship between the
agency and the drug industry.

In this case, a company had the guts
to go to supposedly an unbiased regu-
lating agency and tried to get some-
body fired, removed, and even a crimi-
nal investigation against them, do ev-
erything to discredit them. That sort
of culture and environment should not
exist in any regulatory agency with
the economic sectors that they are reg-
ulating.

Dr. Hampshire’s sad story is further
proof that the Food and Drug Adminis-
tration needs a permanent commis-
sioner who can restore order and re-
spect for independence. The Food and
Drug Administration cannot serve the
American people and the interests of
the drug industry at the same time.

A year ago, Dr. Graham created a
firestorm when he said at the Vioxx
hearing:

I can tell you right now, there are at least
five drugs on the market today that I think
need to be looked at quite seriously to see
whether or not they belong there. . . .

Dr. Graham identified those five
drugs: Accutane, Bextra, Crestor,
Meridia, and Serevent, when asked by
my distinguished colleague, Senator
BINGAMAN of New Mexico. Some round-
ly criticized Dr. Graham’s testimony as
inflammatory a year ago. Today it is
noteworthy that the agency has taken
regulatory action or action is pending
on four out of the five drugs named by
Dr. Graham.

Less than a week after the hearing,
the Food and Drug Administration an-
nounced it was strengthening its plan
to reduce the risk of birth defects asso-
ciated with Accutane. Then in August
the agency issued a public health advi-
sory to help make sure females do not
become pregnant while taking this
medicine and to release more informa-
tion about depression and suicidal
thoughts associated with that drug. A
month after the hearing, December of
last year, the Food and Drug Adminis-
tration issued a public health advisory
for Bextra. The agency announced it
changed Bextra’s label to provide con-
sumers with upgraded warnings about
possible heart and blood clotting prob-
lems. Ultimately, the agency asked
Pfizer to voluntarily remove Bextra
from the market in April of this year.
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Less than 4 months after Dr. Gra-
ham’s testimony, Crestor was subject
to a public health advisory as part of
the agency’s effort to notify the public
of potentially significant emerging
safety data. Crestor’s 1label was
changed to highlight important infor-
mation on the safe use of Crestor.
Eight months after the hearing, the
Food and Drug Administration con-
vened an advisory committee meeting
related to the safety of Serevent and
other asthma drugs. The advisory com-
mittee recommended strengthening the
labels for Serevent as well, but the
agency has yet to act. Only one drug,
Meridia, has not been the subject of
any action by FDA.

American consumers are the bene-
ficiaries of these actions. I don’t know
if the agency would have acted without
Dr. Graham’s testimony before my
committee a year ago. But I know from
experience that sunlight is the best dis-
infectant. The scrutiny of the last 12
months is just the kind of medicine
that the Food and Drug Administra-
tion needs. Things have not turned
around overnight. Reforming this agen-
cy is a long-haul task.

For those of us in Congress com-
mitted to oversight, reform, and im-
provement, the Vioxx investigation
and hearings, as well as other inves-
tigations, prompted me to cosponsor
two Food and Drug Administration re-
form bills this year. Senator DODD of
Connecticut and I introduced a bipar-
tisan bill, the Fair Access to Clinical
Trials Act, in February and the Food
and Drug Administration Safety Act of
2005 in April of this year. These bills
represent part of a sustained effort to
restore public confidence in the Fed-
eral Government’s food and drug safety
agency. A number of you have cospon-
sored these bills with Senator DODD
and me. I urge everyone else who
hasn’t to consider them again.

Enactment of these bills will be a
meaningful step towards greater ac-
countability and transparency for the
Food and Drug Administration. And if
enacted, they would provide the agency
with some much needed authority to
ensure the safety and efficacy of drugs.

One big opportunity that absolutely
cannot be missed right now is the ap-
pointment of a new full-time commis-
sioner who is committed to reform.
This leader must recognize the prob-
lems of a culture that has become too
cozy with the industry.

Then that leader must be tough
enough to make necessary changes
happen.

The FDA has to do a top-notch job on
ensuring the safety of the products it
regulates.

And where the FDA lacks the tools
and resources to do so, Congress has to
step in and help.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. BAUCUS. Mr. President, I ask
unanimous consent——

Mr. GRASSLEY. You mean we have
used up all the time on our bill? I took
time off of my bill.
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The PRESIDING OFFICER. The time
between now and 3:30 is equally divided
between the chairman and the Senator
from Montana.

Mr. GRASSLEY. Then I will forget
my last three sentences.

The PRESIDING OFFICER. Who
yields time?

Mr. BAUCUS. I ask unanimous con-
sent that the Senator from Rhode Is-
land be recognized to offer his amend-
ment and speak for 10 minutes, and the
time thereafter until 3:30 be equally di-
vided on the Dorgan amendment.

The PRESIDING OFFICER. Is there
objection?

Mr. DORGAN. Mr. President, reserv-
ing the right to object, my under-
standing is that we have 15 minutes
equally divided on the Dorgan-Dodd
amendment, and that was to start at 3
o’clock. My recommendation would be
that if there is 10 minutes now allo-
cated during that period we simply
move the vote to 3:40 so that we will
have the 15 minutes equally divided—30
minutes equally divided.

Mr. BAUCUS. Mr. President, I amend
my request to accommodate the re-
quest of the Senator from North Da-
kota. The Senator from Rhode Island
can offer his amendment, and when he
is finished, there will be a half hour on
the Dorgan amendment. He gets 15, and
the other side gets 15, and the vote will
now occur at 3:40.

The PRESIDING OFFICER (Mr.
COLEMAN). Is there objection? Without
objection, it is so ordered.

Mr. REED. Parliamentary inquiry:
What is the pending business?

The PRESIDING OFFICER. The Ken-
nedy amendment is pending. The Sen-
ator is authorized to set it aside for his
amendment.

AMENDMENT NO. 2626

Mr. REED. The Kennedy amendment
being set aside, I would send an amend-
ment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Rhode Island [Mr. REED]
proposes an amendment numbered 2626.

Mr. REED. Mr. President, I ask unan-
imous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To impose a temporary windfall

profits tax on crude oil and to use the pro-

ceeds of the tax collected to fund programs
under the Low-Income Energy Assistance

Act of 1981 through a trust fund)

At the end of title IV add the following:
SEC. 410. TEMPORARY WINDFALL PROFITS TAX.

(a) IN GENERAL.—Subtitle E of the Internal
Revenue Code of 1986 (relating to alcohol, to-
bacco, and certain other excise taxes) is
amended by adding at the end thereof the
following new chapter:

“CHAPTER 56—TEMPORARY WINDFALL

PROFITS ON CRUDE OIL
““Sec. 5896. Imposition of tax.
“‘Sec. 5897. Windfall profit; etc.
‘““‘Sec. 5898. Special rules and definitions.
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“SEC. 5896. IMPOSITION OF TAX.

‘‘(a) IN GENERAL.—In addition to any other
tax imposed under this title, there is hereby
imposed on any applicable taxpayer an ex-
cise tax in an amount equal to the applicable
percentage of the windfall profit of such tax-
payer for any taxable year beginning in 2005.

‘““(b) APPLICABLE TAXPAYER.—For purposes
of this chapter, the term ‘applicable tax-
payer’ means, with respect to operations in
the United States—

‘(1) any integrated oil company (as defined
in section 291(b)(4)) which has an average
daily worldwide production of crude oil of at
least 500,000 barrels for the taxable year.

‘‘(c) APPLICABLE PERCENTAGE.—For pur-
poses of subsection (a), the applicable per-
centage shall be determined by the Sec-
retary such that the resulting increase in
revenues in the Treasury equals
$2,920,000,000.

“SEC. 5897. WINDFALL PROFIT; ETC.

‘“‘(a) GENERAL RULE.—For purposes of this
chapter, the term ‘windfall profit’ means the
excess of the adjusted taxable income of the
applicable taxpayer for the taxable year over
the reasonably inflated average profit for
such taxable year.

“(b) ADJUSTED TAXABLE INCOME.—For pur-
poses of this chapter, with respect to any ap-
plicable taxpayer, the adjusted taxable in-
come for any taxable year is equal to the
taxable income for such taxable year (within
the meaning of section 63 and determined
without regard to this subsection)—

‘(1) increased by any interest expense de-
duction, charitable contribution deduction,
and any net operating loss deduction carried
forward from any prior taxable year, and

‘“(2) reduced by any interest income, divi-

dend income, and net operating losses to the
extent such losses exceed taxable income for
the taxable year.
In the case of any applicable taxpayer which
is a foreign corporation, the adjusted taxable
income shall be determined with respect to
such income which is effectively connected
with the conduct of a trade or business in the
United States.

‘“(c) REASONABLY INFLATED AVERAGE PROF-
IT.—For purposes of this chapter, with re-
spect to any applicable taxpayer, the reason-
ably inflated average profit for any taxable
year is an amount equal to the average of
the adjusted taxable income of such taxpayer
for taxable years beginning during the 2000-
2004 taxable year period (determined without
regard to the taxable year with the highest
adjusted taxable income in such period) plus
10 percent of such average.

“SEC. 5898. SPECIAL RULES AND DEFINITIONS.

‘“‘(a) WITHHOLDING AND DEPOSIT OF TAX.—
The Secretary shall provide such rules as are
necessary for the withholding and deposit of
the tax imposed under section 5896.

‘‘(b) RECORDS AND INFORMATION.—Each tax-
payer liable for tax under section 5896 shall
keep such records, make such returns, and
furnish such information as the Secretary
may by regulations prescribe.

‘“(c) RETURN OF WINDFALL PROFIT TAX.—
The Secretary shall provide for the filing and
the time of such filing of the return of the
tax imposed under section 5896.

‘“(d) CRUDE OIL.—The term ‘crude oil’ in-
cludes crude oil condensates and natural gas-
oline.

“‘(e) BUSINESSES UNDER COMMON CONTROL.—
For purposes of this chapter, all members of
the same controlled group of corporations
(within the meaning of section 267(f)) and all
persons under common control (within the
meaning of section 52(b) but determined by
treating an interest of more than 50 percent
as a controlling interest) shall be treated as
1 person.

“(f) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
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essary or appropriate to carry out the pur-
poses of this chapter.”.

(b) CLERICAL AMENDMENT.—The table of
chapters for subtitle E of the Internal Rev-
enue Code of 1986 is amended by adding at
the end the following new item:

““CHAPTER 56. Temporary Windfall Profits on
Crude Oil.”.

(c) DEDUCTIBILITY OF WINDFALL PROFIT
TAX.—The first sentence of section 164(a) of
the Internal Revenue Code of 1986 (relating
to deduction for taxes) is amended by insert-
ing after paragraph (5) the following new
paragraph:

‘(6) The windfall profit tax imposed by sec-
tion 5896.”.

(d) Low INCOME HOME ENERGY ASSISTANCE
TRUST FUND.—

(1) IN GENERAL.—Subchapter A of chapter
98 of the Internal Revenue Code of 1986 (re-
lating to trust fund code) is amended by add-
ing at the end the following new section:
“SEC. 9511. LOW-INCOME HOME ENERGY ASSIST-

ANCE TRUST FUND.

‘“(a) CREATION OF TRUST FUND.—There is
established in the Treasury of the United
States a trust fund to be known as the ‘Low-
Income Home Energy Assistance Trust
Fund’, consisting of any amount appro-
priated or credited to the Trust Fund as pro-
vided in this section or section 9602(b).

“(b) TRANSFERS TO TRUST FUND.—There
are hereby appropriated to the Low-Income
Home Energy Assistance Trust Fund
amounts equivalent to the increased reve-
nues received in the Treasury as the result of
the amendment made by section 410(a) of the
Tax Relief Act of 2005.

‘(c) EXPENDITURES FROM TRUST FUND.—
Amounts in the Low Income Home Energy
Assistance Trust Fund not to exceed
$2,920,000,000 shall be available for fiscal year
2006, as provided by appropriation Acts, to
carry out the program under the Low-In-
come Home Energy Assistance Act of 1981
through the distribution of funds to all the
States in accordance with section 2604 of
that Act (42 U.S.C. 8623) (other than sub-
section (e) of such section), but only if not
less than $1,880,000,000 has been appropriated
for such program for such fiscal year.”’.

(2) CLERICAL AMENDMENT.—The table of
sections for such subchapter is amended by
adding at the end the following new item:
‘“Sec. 9511. Low-Income Home Energy As-

sistance Trust Fund.”.

(e) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
section shall apply to taxable years begin-
ning in 2005.

(2) SUBSECTION (d).—The amendments made
by subsection (d) shall take effect on the
date of the enactment of this Act.

Mr. REED. I offer this amendment
along with Senator KENNEDY, Senator
SCHUMER, Senator KOHL, Senator
ROCKEFELLER, Senator KERRY, Senator
CARPER, Senator LEAHY, Senator
LIEBERMAN, Senator DAYTON, and Sen-
ator STABENOW.

Mr. President, this amendment is
about LIHEAP, the Low Income Heat-
ing Assistance Program. Each of us, at
this point, is very familiar with the
struggle that is taking place today—
and if you were outside early this
morning, you understand temperatures
are falling—that many families are
having to heat their homes for this
winter. According to EIA’s Short-Term
Energy Outlook released last week, en-
ergy costs for the average family using
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heating oil are estimated to hit $1,500
this winter, an increase of $325 over
last year’s heating season. Natural gas
prices could hit $1,000, an increase of
$300. For a family using propane, prices
are projected to hit $1,300, an increase
of $230.

Despite these sharp increases in fuel
costs, we sadly continue to fund
LIHEAP, the one program that can
provide sufficient help, at the same
level as last year, which in reality
means an actual cut in the level of as-
sistance we can provide low-income
consumers this winter’s heating sea-
son.

The responsible thing for Congress to
do is to fully fund LIHEAP at the full
$56.1 billion authorized in the Energy
Policy Act enacted earlier this year.
Indeed, we have tried to do that—not
once but three times—in the past few
weeks. Senator COLLINS and I, along
with some 30 of our colleagues, have of-
fered amendments to the Defense bill,
the Transportation-Treasury-HUD bill,
and the Labor-HHS bill to fully fund
LIHEAP. We have reached across the
aisle and across the country to provide
more assistance for the LIHEAP pro-
gram, and in each instance a majority
of this body has gone on record to sup-
port full funding.

Today, I come to the floor to offer
another amendment to fully fund the
LIHEAP program. This time I seek to
offset that increase with a temporary
1-year windfall profits tax on large oil
companies. This tax would be on the
excess profits large integrated oil com-
panies have earned as fuel prices
reached record heights over the past
year.

My amendment draws from Senator
SCHUMER’s legislation to define wind-
fall profits. My amendment creates a
temporary levy on the excess profits of
U.S. oil companies and foreign compa-
nies that do substantial business in the
United States. I would like to thank
Senators DORGAN and DoDD for pro-
posing the windfall profits tax, and
Senator SCHUMER for his modification
to this proposal.

The temporary levy applies to major
integrated oil companies which have an
average daily world-wide production of
crude oil of at least 500,000 barrels for
the taxable year. Under our revenue
mechanism companies will calculate
the average of annual profits for the
years 2002 to 2004, subtracting the high-
est year, and then adding 10 percent.
The resulting number is the reasonably
inflated average profit for calculating
the amount of windfall profits. Any
profits earned from U.S. operations in
2005 that exceed this reasonably in-
flated average profit are deemed a
“windfall profit’’ and is taxed at the
rate necessary to raise the required
$2.92 Dbillion needed to fully fund
LIHEAP.

This is a temporary l-year measure.
The tax rate is set simply to fund the
authorized level of LIHEAP. In Amer-
ica no family should be forced to
choose between heating their home and
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putting food on the table for their chil-
dren. No senior citizen should have to
decide between buying fuel or buying
pharmaceuticals. But, unfortunately,
this sadly is the case and this winter it
will be the case in too many situations.
The heat-or-eat dilemma is not just
rhetoric. The RAND Corporation con-
ducted a study and found that low-in-
come households reduced food expendi-
tures by roughly the same amount as
increases in fuel expenditures. In some
respects this is a tidal wave not of ris-
ing water like Katrina but of rising en-
ergy prices.

We have all gone out and had the op-
portunity to visit with constituents
and get a firsthand glimpse of the
struggle they are faced with. I visited a
few weeks ago with Mr. Aram Ohanian,
an 88-year-old veteran of the U.S.
Army in World War II, living on a $779-
a-month Social Security check, and
money is so tight that sometimes he
has to eat with his children or go to a
local soup kitchen, and he also has to
get assistance from a food bank. These
price increases to Mr. Ohanian will be
very difficult. He received assistance
last year with respect to LIHEAP fund-
ing, but that assistance will be rel-
atively less this year because of rising
prices and maybe because the demand
will be much more.

Last month, the Social Security Ad-
ministration announced that cost-of-
living adjustments for 2006 on average
is about $65. That $65 increase to Mr.
Ohanian is not going to take up the
slack in terms of these tremendous fuel
prices.

Now, this amendment would increase
LIHEAP funding by $2.92 billion. In
fact, even if we did this, there would
still be a significant number of Ameri-
cans who qualify for the program but
will not get help. But at least we are
taking a step toward fully authorizing
this very important program.

I hope we can, in fact, support this
effort. Some have objected not because
the LIHEAP program does need money
but because there was no offset. Today
there is an offset. This windfall profits
tax will pay for the additional cost of
LIHEAP, and I can’t think of anything
more appropriate than asking fuel
companies, oil companies to take some
of their very extraordinary profits and
put them back so that poor people can
buy their products. I think that is fair.
I think it is just. I think it makes a lot
of sense.

I asked them voluntarily, sent a let-
ter to all the oil executives saying:
Would you pledge 10 percent of your
profits to the local community agen-
cies that provide support? I have heard
but from one company, CITGO, who
talked about their plan to give bulk
fuel. Everyone else has said nothing.
They are going on as if American fami-
lies are not in desperate situations be-
cause of the price of heating oil.

Mr. President, I hope my colleagues,
in fact, are able to support this method
which fully pays for the increase to
LIHEAP which so many of us agree is
absolutely necessary.
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I yield back the Senator from Mon-
tana any time I have.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, if my
colleague will yield a second, I ask
unanimous consent that after the
Coburn amendment is debated or set
aside, Senator SANTORUM be recognized
to speak for 15 minutes, Mr. BYRD be
recognized to speak for 30 minutes, and
Senator FEINGOLD be recognized to
offer his amendment on pay-go with 30
minutes of debate equally divided.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Connecticut.

Mr. DODD. Mr. President, may 1
ask—the understanding at this mo-
ment is Senator DORGAN and myself
are recognized for how much time?

The PRESIDING OFFICER. Fifteen
minutes on each side—15 minutes for
the Senators from Connecticut and
North Dakota and 15 minutes on the
other side.

Mr. DODD. Mr. President, let me
thank, again, my colleague from North
Dakota for offering this amendment. I
am pleased to be the lead cosponsor of
it.

This was brought up a number of
weeks ago. This isn’t something the
Senator from North Dakota conjured
up in the last several days. It is one he
suggested back a number of weeks ago
when the first skyrocketing prices oc-
curred and the information emerged
about these incredible, historic profits.

Just to put it in perspective in these
few minutes, we have remaining before
we vote on this amendment, in the
space of 12 weeks—12 weeks—the five
largest integrated oil companies se-
cured profits approaching $33 billion.

Now, again, let me state the obvious,
or hopefully what is the obvious. The
Senator from North Dakota and I have
no difficulty whatsoever with the idea
that businesses, including energy com-
panies, make a legitimate and decent
profit because of their investments and
their work. But from time to time we
have seen in our Nation’s history prof-
iteering where excessive profits are
made at the expense of what needs to
be done for the good of the country. In
this case, to develop additional energy
resources.

What we are suggesting with this
amendment is that with windfall prof-
its that exceed $40 a barrel, we offer
the integrated companies an alter-
native. One: take the windfall profits
and invest them back in the develop-
ment of existing or alternative energy
sources; or two: give rebates to con-
sumers in this country who are paying
these incredibly higher prices in gaso-
line and home heating oil. Don’t just
go out and buy your own stock or en-
gage in merger acquisitions at a time
when we need to be less dependent on
politically fragile parts of the world
such as we are today.

We know over and over again, that
the companies are bragging in their
own annual reports about record prof-
its. In 2004, one major oil company, in
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its annual report, stated that it had re-
corded 48 percent higher profits be-
cause of the higher prices of oil and
gasoline. And at the same time they
announced to the world in that annual
report that they actually reduced their
production by 3 percent. We know that
refining capacity is near 100 percent.
We also know that many of these same
integrated companies virtually elimi-
nated 176 refineries in the last 25 years.
It is not because of environmental
problems or people objecting to exist-
ing refineries. They decided themselves
to reduce their refining capacity.

Again, you don’t need to have a Ph.D.
in economics to understand a company
is profiteering to such a degree that it
hurts our country. We ought to be
doing a better job than that.

With this amendment, we are asking
this industry to either reinvest these
excessive profits into increasing the
availability of supply in our country or
provide the rebates for individuals who
could use the help. It is not just taking
the money and putting it in the gen-
eral fund and saying, We will decide
what to do with it later.

I heard my colleague from Rhode Is-
land making an impassioned plea for
the LTHEAP program, and I agree with
him. I have watched him offer this
amendment on several occasions over
the last few years. This body has seen
fit to turn down those amendments
over and over. So we are not going to
get much help there.

The suggestion is, why not ask this
industry that is recording nearly $33
billion of profits in 12 weeks to do a lit-
tle something to help the folks in Con-
necticut, Minnesota, or North Dakota
who are going to be paying very high
home heating prices. In fact, in my
State, the estimated cost in that area
alone would be about $325 more this
year per household, not to mention,
the continued high gasoline prices.
While gasoline prices are coming down
somewhat, they are still about 32 cents
higher than last year.

Again, I think the industry owes it.
We saw during another time in our Na-
tion’s history, World War II, that an-
other Senator in this body, Harry Tru-
man, demanded a stop to the profit-
eering that was occurring in this coun-
try.

We are not denying anybody a right
to make a legitimate profit, but when
those profits put our Nation at risk,
when they cause people who deserve
better to pay exorbitant prices to stay
warm and to use the automobiles they
need, then we ought to be standing up
as a collective body saying: You have
to stop that. There is no justification
for it. Remember, these prices began to
climb before August 29. It wasn’t
Katrina. These prices began to climb
during the spring and summer months.
Katrina has caused some problems, no
question about it, but to use Katrina as
the excuse for these skyrocketing
prices is not based on fact at all. We
are urging our colleagues to join us in
this effort. This would be a major
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source of relief for people across the
country. Alternatively, the industry
could do the right thing and invest
those windfall profits in new energy
sources and refineries instead of merg-
ing and buying back their own stock.
Half of the profits last year were spent
on buying back stock, not in new ex-
ploration. The amendment serves as an
incentive. That is what the Dorgan
amendment does.

I am pleased to be a cosponsor of the
amendment. We urge our colleagues to
support it.

I yield to my colleague.

Mr. DORGAN. Mr. President, how
much time remains?

The PRESIDING OFFICER. Nine
minutes.

Mr. DORGAN. Mr. President, first, I
thank my colleague from Connecticut
for his support on this amendment.

I want to spend a little time respond-
ing to some of the opponents who have
completely mischaracterized the
amendment, which is everyone’s right
on the floor of the Senate. It is impor-
tant for everyone to hear the facts.

We did hear last evening a colleague
say he was sick of populism, just sick
of populism. When the little guy gets
hurt, and the little guy is getting rich
at the same time, populism means you
stand up for the little guy. And I would
say, get used to it. If you are sick of it,
get used to it, because this Senate floor
is where you stand for people who don’t
have the capability to stand for them-
selves.

In this case, what is happening in our
country is unfair, just unfair. The oil
giants, larger because of mergers, are
recording record profits, the highest in
the history. Here are what the profits
look 1like, unbelievable profits, the
highest in the history of corporate
America, and the consumers experience
all the pain. They wonder, as they see
the headlines, ‘‘Big Oil’s Burden of Too
Much Cash,” ‘“‘High Energy Prices Lift
Profits at ConocoPhillips by 89 Per-
cent.” I could go on and on.
ExxonMobil, $9.9 billion in the third
quarter. I could go on.

The consumers wonder, as they fill
their tanks, about these headlines.
They wonder about these headlines as
they try to heat their home this winter
and pay 40, 50, 60 percent more to do it.
They wonder out on the farm some-
place about these headlines when they
try to figure out, How am I going to be
able to buy a tank of fuel?

This proposal is very simple. This
proposal says that for oil over $40 a
barrel price, we would impose a wind-
fall profits tax, except that no com-
pany would pay it if all their profits
are being invested into the ground to
search for more energy or above ground
to build more refineries. If that is what
they are doing with profits, this
doesn’t affect them. They don’t have to
WOorry.

We have had all kinds of folks com-
ing out to the floor with talking
points. If I was the oil industry, I
wouldn’t like what we are doing either.
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I understand that. It is perfectly logic.
The talking points say if this amend-
ment is passed, we are going to see less
production of oil and gas. That is total
rubbish, complete nonsense. In fact,
the most significant incentive for the
increased production of oil and gas in
this country would be the prospect of
having to pay a 50-percent excise tax
on profits if you don’t use them for
that purpose.

We say: If you do use them to expand
supply of energy and therefore reduce
price, you are exempt. Don’t worry
about this. Let me show what
BusinessWeek says:

Why Isn’t Big Oil Drilling More? Rather
than developing new fields, oil giants have
preferred to buy rivals—drilling for oil on
Wall Street.

If you are buying back stock, drilling
for oil on Wall Street, or if you are not
using the money to expand the supply
of energy, then you risk being hit with
a windfall profits tax, the entire pur-
pose of which would be to provide re-
bates to consumers, not to bring
money into the Federal Treasury, but
instead to provide a recapture and pro-
vide rebates to consumers. It is pain-
fully simple.

Again, I say, as my colleague from
Connecticut has, I think profits are
fine. It is what makes our businesses
work. But these are profits the likes of
which we have never seen. Last year,
the average price of oil was $40 a bar-
rel, and the industry had the highest
profits in history. This is unfair in this
country, and we need to do something
about it.

I have quoted before Bob Wills and
the Texas Playboys, but what he said
in that song in the thirties certainly
does apply to this:

The little bee sucks the blossom, but the
big bee gets the honey.

The little guy picks the cotton and the big
guy gets the money.

And so it goes. At this point, using
energy is not a luxury. Using energy
for every American is a necessity. The
question is, should the oil giants, made
larger by blockbuster mergers, be
showing record profits and then using
the money to drill for oil on Wall
Street, hoard cash or buy back their
stock at the same time average Ameri-
cans are trying to figure out how on
Earth do I pay this fuel bill? Our
amendment tries to solve that.

How much time remains?

The PRESIDING OFFICER. The Sen-
ator has 4 minutes 20 seconds.

Mr. DORGAN. I reserve my time. If
there are speakers on the other side, I
prefer they use their time.

The PRESIDING OFFICER. Who
yields time? The Senator from Wyo-
ming.

Mr. THOMAS. Mr. President, we are
back on the amendment again. This
morning we went through this, but I
think it is worthwhile going through it
again to talk about the difficulty of
trying to do something with a windfall
profits tax.

We have done this before, and I know
my colleagues put some exemptions in
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there. The fact is, they are still taking
windfall profits, something we tried be-
fore and doesn’t work. Distribution
doesn’t work. We have been through
that. This is something that is not con-
sistent with the marketplace func-
tioning. I don’t know how many times
we have to go through this, but I sup-
pose it is an issue that is certainly
worth talking about.

I think, as I said this morning, there
are several issues involved in this bill.
One of them is the economy, and the
economy is to develop jobs, to have or-
ganizations that make profits that cre-
ate jobs and build the economy, and we
need to do that.

The second issue, of course, and the
most important perhaps for many of
us, is energy—to have energy. We can
see the energy bills are going down. We
are moving beyond that crisis, down to
where it was before. But the long-term
issue still remains, and that is the one
that is important to talk about. That
is why we spent 2 or 3 years with an en-
ergy policy, a policy that recognizes
that what we have been doing in the
past, the kinds of sources we have had
in the past are not going to always be
there. We have to have an opportunity
to move forward.

This idea of saying, We will not
charge you if you go ahead and invest—
there is going to be investment. There
has always been investment. I come
from a State where energy is being put
out there. A lot of you don’t. You don’t
understand what it costs to do some of
these things. It is going to cost even
more as we go to deeper wells, as we g0
to oil shale, as we go to secondary re-
covery. But the idea that is being used
by my friend over here is that the en-
ergy companies are making too much
money.

Take a look at this chart. This chart
shows earnings of major industries dur-
ing the second quarter of 2005. And
then it is adjusted to the third quarter
of 2005, where we are now. Take a little
look here. What is the highest one?
Banks. Maybe we ought to have a little
windfall profits tax on banks, do you
think, and put that money out? Why
don’t you try that one. Here is pharma-
ceuticals. My gosh, 18-percent return.
That would be great. Then you can
hand out a bunch of free drugs. I think
that would work into your philosophy.
Software services, semiconductors, di-
versified financials, household personal
products, consumer services, insurance,
communications, food and beverage,
real estate, health care, materials, U.S.
industry average, 7.9. Oh, my goodness,
here is oil and natural gas, 7.6, below
the national average. And this whole
thing is predicated on these people
making too much money. I don’t un-
derstand that. That has been adjusted.
Now they are right above that, 8. Look
where they are. What is unusual about
that?

These are big dollars, that is true,
but the return on investment is not ex-
traordinary. There has been more ac-
tivity there, so obviously there are
more dollars.
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I wish my colleagues would come
with me and talk about what we antici-
pate happening, what we are going to
do about changing some of the energy
that is going into other kinds of prod-
ucts so that we can have it for the fu-
ture. Do you think that is going to cost
a lot of money? Of course it is. Do you
think they want to have to justify
what their investment is with the Fed-
eral Government? I don’t think so.

If there is anything around here we
need to be doing, it is getting the Fed-
eral Government out of some of these
kinds of private sector investments in-
stead of getting into it more and more.

What the Senator is suggesting is, if
I am an energy company, I have to go
to an agency and find out whether
what I am doing justifies me not hav-
ing a withholding tax. Those are not
the kinds of things we need to do.

We continue to hear more and more
about let’s get the Federal Government
involved in making these kinds of deci-
sions. These aren’t the kind of deci-
sions that need to be made. That is the
marketplace, and that is what the mar-
ketplace is about. We can see it chang-
ing almost daily, and it should, there is
no question about that.

Again, this whole discussion that has
gone on today and yesterday makes me
wonder why we messed around trying
to get an energy policy that gives us
some direction in the future, that gives
us some idea of how we should be in-
vesting in the future, with new kinds of
energy and doing it without getting
the approval of a Federal Government
agency or somebody in the Congress to
decide whether that investment is a
sound investment. That is what the
marketplace is for. We are making real
progress in doing that.

I think this idea—and I know the
idea is basically how we are going to
get some money out to everyone, which
is not a brand-new idea. My friends on
the other side are big on that one, and
I understand it, but this is not the way
to do that. This is not the way to take
windfall profits, and if so, let’s start up
here at the top of the chart. Let’s start
up here. If we are going to play that
game, why, that is probably the way we
ought to go.

I will stop here and reserve the re-
mainder of my time.

The PRESIDING OFFICER. Who
yields time? The Senator from North
Dakota.

Mr. DORGAN. Mr. President, I yield
myself 2 minutes. That was about as
good a presentation supporting wind-
fall profits as could be made. These
charts of an 89-percent increase, the
highest profits in the history of cor-
porations, and so on, it is a pretty hard
case to make on the floor of the Senate
that these profits don’t exist or this in-
dustry somehow isn’t very profitable.

My colleague talks about the long
run. The problem is you don’t heat
your home in the long run, you heat
your home tonight. And if you are
stuck with a b0-percent increase to
heat your home tonight, you don’t
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worry about the long run; you have to
figure out how you do it now.

My constituents and his, when they
order a load of fuel to be delivered to
their farm and ranch, they are not
going to pay for that in the long run;
they are going to pay for it now.

My point is this: This notion of the
marketplace functioning—I would love
to have a debate about the market-
place. This is so far from the free mar-
ketplace, it is unbelievable. There is no
free market here. You have OPEC min-
isters sitting around a table deciding
supply and price. There are the biggest
o0il companies, much bigger because of
mergers, that have more raw muscle in
the marketplace, and then there are
the futures markets which, instead of
providing liquidity, have become grand
casinos of speculation. Now we call it
the marketplace. Too bad for the con-
sumers.

Somebody ought to probably stand
on the side of the consumers—that is
the point of all of this—to say that this
is not fair. This marketplace does not
work for everybody. It works to pro-
vide the biggest profits in history for
the oil companies.

My colleague says: Well, they are
just doing a really good job. Yes, they
are. BusinessWeek itself says what
they are doing is drilling for oil on
Wall Street, not drilling for oil under-
ground.

Our point is simple: No major oil
companies will pay this windfall prof-
its tax if they are doing the right
thing. And if they are not, we will re-
capture it and send rebates to con-
sumers. If my colleagues are against
that, vote against the amendment, and
I understand it.

I reserve our time.

The PRESIDING OFFICER. Who
yields time?

The Senator from Connecticut.

Mr. DODD. Mr. President, I will just
pick up and then let my friend from
Wyoming conclude this debate. Again,
I commend him on trying to make as
strong a case as he could.

There is a fundamental difference
here. We are talking about not just any
other commodity or service; we are
talking about things that are essential
for people to survive. We are about to
enter the winter season. We have been
feeling it in the Nation’s Capitol the
last 24 hours; the temperature has
dropped to 40 degrees. I suspect our In-
dian summer is over. Across the north-
ern tier States and western States
alike, people on fixed incomes do not
have any choice on whether to heat
their homes and take care of their fam-
ilies. So unlike other sectors of the
economy where there are some choices
involved, when it comes to this com-
modity, oil, America depends upon it
for people to remain safe, healthy, and
sound.

Many people across the country, cer-
tainly in western States more than
eastern states, have no other alter-
native in terms of how they get to
their jobs or their schools or those
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places they must be. It is the auto-
mobile. That is what they have to rely
on. Mass transit systems do not exist
everywhere. So this is not just some
random commodity or service we are
talking about. That is the first point.

No. 2, the point was made earlier by
my colleague from North Dakota, that
we are talking about the large, inte-
grated oil companies. I showed the list
yesterday. We now talk about
ExxonMobil; it used to be Exxon and
Mobil. It used to be Conoco and Phil-
lips; now it is ConocoPhillips. At some
point we may have one or two compa-
nies left. When OPEC sits down, that is
hardly free enterprise or a free market
system. These prices are being estab-
lished by a handful of people basically
deciding what we will pay as con-
sumers.

One tries to find some economic jus-
tification for it and some people are
saying it was Katrina. Again, I admit
Katrina has caused disruption, but
these prices moved long before Katrina
occurred. There is no economic jus-
tification that I can find. In fact, the
industry itself admits that they
showed record profits while they re-
duced production.

Their own annual reports indicate
what they are doing with the profits.
They are out there buying back their
own stock. They are engaging in merg-
ers.

We are saying, Look, you owe some
responsibility to increase production or
help us develop some alternatives. We
just gave you massive tax breaks in the
Energy Dbill. Alternatively, provide
some relief to the businesses, the farm-
ers, the consumers who are going to be
paying these higher prices. This pro-
vides an alternative, an incentive. We
provided an incentive with the Energy
bill by providing tax breaks for the in-
dustry. They get the tax break if they
will do certain things.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. DODD. We urge the adoption of
this amendment. These are essential
needs. There is no choice for consumers
today. This is a proper role for Govern-
ment, to go in and demand this kind of
accountability.

We yield back the remainder of the
time.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. THOMAS. Do I have some time
remaining?

The PRESIDING OFFICER. The Sen-
ator has 8 minutes 46 seconds remain-
ing.
Mr. THOMAS. Mr. President, it is in-
teresting, the proper role for Govern-
ment—I guess that is a choice we
make. Certainly we have a different
point of view about the role of Govern-
ment, not only on this but on many
things.

We talk about how important oil and
gas is. It certainly is important. What
about food and beverage—is this impor-
tant? No, that is just something that
we play with. What about insurance—is
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that important? Of course, all of these
things are important. Somehow we
want to pick out one commodity and
do something with it. We keep talking
about these profits. Again, let me say
that the profits in these companies are
not as equal as these. So the idea that
they are overly profitable—they are
not.

I am not sure that the Senator is fa-
miliar with the costs of energy produc-
tion. We are talking now about doing
offshore things. It costs millions of dol-
lars to drill a well. These are not
small-dollar Kinds of things.

Again, I say one should not have to
subject themselves to the oversight of
a Government agency to decide wheth-
er they can use the money they earn to
invest in their own business. That just
does not make much sense.

We talk about reducing the costs.
Well, everybody wants to reduce the
costs. Take a look at the gas pump
over the last 6 months. It has been re-
duced from about $3 a gallon to now
below $2, so we are making some
progress.

He talks about OPEC setting the
price. Why do my colleagues think that
is? Because we are so dependent on im-
porting energy. Our job ought to be to
allow ourselves to have these invest-
ments in domestic energy, alternative
energy, and do some things to avoid
what has been done there.

So I understand my friends over
there who have a different point of
view, but it is quite a different point of
view. It is quite a different point of
view than we have had in this bill. It is
quite a different point of view than we
have had in the Energy bill. It is quite
a different point of view in the ideas we
have had to create a stronger economy
and more jobs. So I certainly urge peo-
ple to vote against this amendment.

I yield the floor.

Mr. BROWNBACK. Mr. President, I
rise today in opposition to Senator
DORGAN’s windfall profits tax amend-
ment. This amendment seeks to punish
oil companies with a punitive tax on
profits when oil prices go above $40 per
barrel. This amendment is shortsighted
and extremely bad fiscal policy.

First, this bill already includes a
$4.923 billion tax penalty on large inte-
grated o0il companies. The Dorgan
amendment would simply add on to the
penalty currently in this bill. The be-
lief persists that the oil companies’
profits are ‘‘extreme’ or ‘‘excessive.”
However, this belief is unfounded. Yes,
most o0il companies did have record-
setting profits during the 3rd quarter.
But history has clearly shown that the
o0il industry is ‘‘boom or bust.” One
needs look no further than my home
State of Kansas. During the 1970s and
1980s, the economy in Kansas was tied
directly to the oil and natural gas in-
dustry. As their profits spiked or fell,
our economy would do the same. I say
this to prove that I have firsthand
knowledge of how volatile the oil in-
dustry is. We need not tax a single in-
dustry simply because it had a good
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quarter. Even a record-setting quarter
is not reason to add a windfall tax.
This is bad policy and sets a negative
precedent. This clearly puts a disincen-
tive in the marketplace for American
companies, in all sectors of our econ-
omy, to not perform their best. This is
not the signal we want to be sending in
a competitive, global economy.

Building upon the fact that the oil
industry has many fluctuations, a
windfall tax on profits would reduce
needed private investments in energy
infrastructure. If the industry is not
allowed to benefit during periods of
high prices because of a tax on profits,
there will be precious little incentive
to invest in domestic production. These
investments lead to more production,
which in turn lead to lower prices. A
windfall profit tax would disrupt the
normal cyclical movement of the en-
ergy industry.

Finally, a windfall profits tax would
harm the numerous individuals who
have invested in the energy industry
through pension plans and mutual
funds because this new tax would re-
duce capital gains and dividends pay-
ments.

Mr. President, I believe it is clear
this amendment would do much more
harm than good. It is shortsighted,
market distorting, and sets a bad
precedent for every industry in our
economy.

The PRESIDING OFFICER. Who
yields time?

The Senator from Connecticut is out
of time.

Mr. DODD. I yield back our time.

The PRESIDING OFFICER. All time
is yielded back.

The Senator from Iowa.

Mr. GRASSLEY. Mr. President, I
raise a point of order that the Dorgan
amendment is not germane to the un-
derlying legislation.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Mr. President, pursu-
ant to section 904 of the Congressional
Budget Act of 1974, I move to waive the
applicable sections of that act for pur-
poses of the pending amendment, and I
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion.

The clerk will call the roll.

The assistant Journal clerk called
the roll.

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 35,
nays 64, as follows:

[Rollcall Vote No. 331 Leg.]

YEAS—35
Akaka Biden Byrd
Bayh Boxer Clinton
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Conrad Johnson Nelson (FL)
Dayton Kennedy Obama
Dodd Kerry Reed
Dorgan Kohl Reid
Durbin Lautenberg Rockefeller
Feingold Leahy Sarbanes
Feinstein Levin Schumer
Harkin Lieberman
Inouye Mikulski \SNt; Penow
Jeffords Murray
NAYS—64
Alexander DeMint McConnell
Allard DeWine Murkowski
Allen Dole Nelson (NE)
Baucus Domenici Pryor
Bennett Ensign Roberts
Bingaman Enzi Salazar
Bond Frist Santorum
Brownback Graham Sessions
Bunning Grassley Shelby
Burns Gregg R
Smith
Burr Hagel
Cantwell Hatch Snowe
Carper Hutchison Specter
Chafee Inhofe Stevens
Chambliss Isakson Sununu
Coburn Kyl Talent
Cochran Landrieu Thomas
Coleman Lincoln Thune
Collins Lott Vitter
Cornyn Lugar Voinovich
Craig Martinez Warner
Crapo McCain
NOT VOTING—1
Corzine
The PRESIDING OFFICER (Mr.

CORNYN). On this vote, the yeas are 35,

the nays are 64.

Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion 1is rejected.
The point of order is sustained and the
amendment falls.

AMENDMENT NO. 2609

The PRESIDING OFFICER. There
are now 2 minutes equally divided in
relation to the Feinstein amendment
No. 2609.

The Senator from California is recog-
nized.

Mrs. FEINSTEIN. Mr. President, I
present this amendment on behalf of
Senators SUNUNU, GREGG, WYDEN,
CANTWELL, FEINGOLD, BURR, MCCAIN,
KERRY, COLLINS, CLINTON, SCHUMER,
SNOWE, and myself.

In April of this year, the President of
the United States stated this:

With oil at more than $50 a barrel, energy
companies do not need taxpayer-funded in-
centives to explore for oil and gas.

Before a joint Senate hearing last
week, the big companies—ExxonMobil,
Chevron, ConocoPhillips, BP, and
Shell—said they do not need these tax
incentives. Each CEO said they did not
need it.

This amendment removes those tax
incentives. I think the time has come
to do that.

Mr. FEINGOLD. Mr. President, I
offer my strong support for Senator
FEINSTEIN’s amendment to change sec-
tion 263(C) of the Tax Code, and I thank
her for her work on it. The provision
that her amendment targets allows
large, integrated oil companies to ex-
pense, instead of capitalize, intangible
drilling and development costs, such as
fuel costs, workers’ wages, and drilling
equipment. This is a complicated way
of saying that U.S. taxpayer dollars
have been subsidizing the regular costs

of integrated oil companies doing busi-
ness, something that doesn’t make
sense.

Repealing this provision of the Tax
Code could result in upwards of $2 bil-
lion more dollars in the Treasury over
the next b years. Two billion dollars in-
stead of simply transferring this sig-
nificant amount of money to compa-
nies we all know are currently experi-
encing record profits, these funds could
support a variety of important pro-
grams or could be used to reduce our
skyrocketing deficit so that our chil-
dren don’t inherit our fiscal mess. Inte-
grated oil companies are some of the
largest corporations in the world—they
simply don’t need this tax break.

This amendment makes common
sense and I encourage my colleagues to
vote in favor of it.

Mr. GRASSLEY. Mr. President, I
yield 1 minute to the Senator from
New Mexico.

The PRESIDING OFFICER. The Sen-
ator from New Mexico is recognized.

Mr. DOMENICI. Mr. President, first,
the Senator is offering an amendment
which purports to respond to what
some executives had to say about
whether they needed or wanted the tax
provisions in the Tax Policy Act we
passed. These provisions—the principal
ones—are b0 years old. They are not
part of the energy package. They have
been there for 50 years, upon which the
energy companies rely when they drill
expensive holes and invest expensive
amounts. It has to do with the amorti-
zation of costs. Some of it is intan-
gible, meaning it is not a product be-
cause part of the cost is intangible.
Part of the cost that goes into pro-
ducing these is seismic information
and the like. That is why it is called
that. But these were not adopted in the
energy package. They have been part of
the production of energy in the United
States for eons. We want more produc-
tion, and we come along and take those
away.

It seems to me this is the wrong
time, and it is not germane.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. Mr. President, I
raise a point of order that the Fein-
stein amendment is not germane to the
underlying bill.

Mrs. FEINSTEIN. Mr. President, pur-
suant to section 904 of the Congres-
sional Budget Act of 1974, T move to
waive the applicable sections of that
act for the purposes of the pending
amendment, and I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
motion.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER (Mr.
VITTER). Are there any other Senators
in the Chamber desiring to vote?
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The yeas and nays resulted—yeas 48,
nays 51, as follows:

[Rollcall Vote No. 332 Leg.]

YEAS—48
Akaka Durbin Mikulski
Bayh Feingold Murray
Biden Feinstein Nelson (FL)
Boxer Gregg Obama
Burr Harkin Pryor
Byrd Inouye Reed
Cantwell Jeffords Reid
Carper Johnson Rockefeller
Chafee Kennedy Sarbanes
Clinton Kerry Schumer
Coleman Kohl Snowe
Collins Lautenberg Specter
Dayton Leahy Stabenow
DeMint Lieberman Sununu
DeWine Lincoln Talent
Dodd McCain Wyden
NAYS—51
Alexander Dole Lugar
Allard Domenici Martinez
Allen Dorgan McConnell
Baucus Ensign Murkowski
Bennett Enzi Nelson (NE)
Bingaman Frist Roberts
Bond Graham Salazar
Brownback Grassley Santorum
Bunning Hagel Sessions
Burns Hatch Shelby
Chambliss Hutchison Smith
Coburn Inhofe Stevens
Cochran Isakson Thomas
Conrad Kyl Thune
Cornyn Landrieu Vitter
Craig Levin Voinovich
Crapo Lott Warner
NOT VOTING—1
Corzine

The PRESIDING OFFICER. On this
question, the yeas are 48, the nays are
51. Three-fifths of the Senators duly
chosen and sworn not having voted in
the affirmative, the motion is rejected.
The point of order is sustained and the
amendment falls.

AMENDMENT NO. 2610

There are now 2 minutes equally di-
vided prior to a vote on the Feinstein
amendment No. 2610.

Mrs. FEINSTEIN. Mr. President, we
have all seen the HHS bill go down in
the Senate. There is a message in this.
That is that the people of America are
only going to accept so many cuts in
health care, in Medicaid, in Medicare,
in transportation, and other vital
areas.

This amendment directly targets our
budget deficit. If the budget is not in
balance, tax rates for income, capital
gains, and dividends will return to pre-
vious levels and deductions for tax-
payers earning more than an adjusted
gross income of $1 million a year.

According to the Joint Committee on
Taxation and the Tax Policy Center,
this amendment could increase reve-
nues by more than $100 billion over 5
years. It is a strong step, a first step in
helping the budget deficit and also say-
ing to people in this country that mil-
lionaires are prepared to forego tax
cuts to benefit the very poor of our
country.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. I am against the
Feinstein amendment. It is a typical
Democratic response to a budget: Raise
taxes. They happen to think that
Americans are crying, ‘“We are
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undertaxed.” I don’t hear that from my
constituents. I bet they don’t hear it in
California either.

If those taxpayers she is talking
about were only coupon-clipping, Park
Avenue millionaires or somebody from
Rodeo Drive, a resident of Beverly
Hills, I would not be concerned. But we
are talking about taxing small business
people 80 percent by the Treasury De-
partment. The people that fall into this
category whom she wants to tax are
the small business people that create 70
to 80 percent of the jobs in America.
There is no reason, when we finally
have the individual tax rate at 35, the
same as the corporate tax rate, to treat
small business the same as we treat
corporations—not have a bias in the
tax bill. We shouldn’t go back to that
bias.

The PRESIDING OFFICER. All time
has expired.

Mr. GRASSLEY. Mr.
raise a point of order.

The PRESIDING OFFICER. The Sen-
ator is recognized to state his point of
order.

Mr. GRASSLEY. Mr. President, I
raise a point of order that the Fein-
stein amendment is not germane to the
underlying bill.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

Mrs. FEINSTEIN. Mr. President, pur-
suant to section 904 of the Congres-
sional Budget Act of 1974, I move to
waive the applicable sections for the
purposes of the pending amendment,
and I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
motion.

The clerk will call the roll.

The bill clerk called the roll.

Mr. DURBIN. I announced that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 40,
nays 59, as follows:

[Rollcall Vote No. 333 Leg.]

President, I

YEAS—40
Akaka Feinstein Murray
Bayh Harkin Nelson (FL)
Biden Inouye Obama
Boxer Jeffords Pryor
Byrd Johnson Reed
Carper Kennedy Reid
Chafee Kerry Rockefeller
Clinton Kohl N
Conrad Lautenberg ZZEZ;; s
Dayton Leahy Schumer
Dodd Levin
Dorgan Lieberman Stabenow
Durbin Lincoln Wyden
Feingold Mikulski

NAYS—59
Alexander Burns Craig
Allard Burr Crapo
Allen Cantwell DeMint
Baucus Chambliss DeWine
Bennett Coburn Dole
Bingaman Cochran Domenici
Bond Coleman Ensign
Brownback Collins Enzi
Bunning Cornyn Frist
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Graham Lugar Snowe
Grassley Martinez Specter
Gregg McCain Stevens
Hagel McConnell Sununu
Hatch Murkowski Talent
Hutchison Nelson (NE) Thomas
Inhofe Roberts Thune
Isakson Santorum Vitter
Kyl Sessions Voinovich
Landrieu Shelby Warner
Lott Smith

NOT VOTING—1
Corzine

The PRESIDING OFFICER. On this
vote, the yeas are 40, the nays are 59.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.
The point of order is sustained and the
amendment falls.

AMENDMENT NO. 2612

The PRESIDING OFFICER. There
are now 2 minutes evenly divided prior
to a vote in relation to the Cantwell
amendment No. 2612.

Who seeks recognition?

The Senator from Washington.

Ms. CANTWELL. My amendment
makes price gouging a Federal crime.
It does two things. It implements what
is in 28 different States the law to
make sure consumers are protected
from price gouging, and it gives the
FTC, the Department of Justice, and
State attorneys general the ability to
look at market manipulation as a Fed-
eral crime when energy markets are
manipulated. I urge my colleagues to
support, at a time when we are going
home to high heating oil prices, some-
thing that will protect consumers by
giving new tools to the Federal stat-
ute.

Mr. KOHL. Mr. President, I rise
today in support of the Cantwell anti-
price gouging amendment to S. 2020,
the tax reconciliation bill. This amend-
ment is identical to Senator CANT-
WELL’s Energy Emergency Consumer
Protection Act of 2005, a bill that I co-
sponsored with 29 colleagues. This
amendment will, for the first time,
give our Federal Government the need-
ed tools to prosecute those unscrupu-
lous individuals and companies that
seek to take advantage of emergencies
and disasters by price gouging con-
sumers in the sale of gasoline and
other petroleum products.

We have all seen the suffering caused
to consumers when gas prices spike in
the wake of disruptions in supply
caused by natural disasters. While gas
prices have come down from their
record levels of over $ 3.00 per gallon in
many places in the last few weeks,
they are still too high. And the experi-
ence of this past September teaches us
that the danger to consumers resulting
from tight supplies and high demand
remains acute. We cannot allow con-
sumers to remain vulnerable to price
gouging and market manipulation the
next time our essential energy supplies
face disruption.

Recent experience shows us beyond
doubt the need for this amendment. Al-
legations of price gouging and drastic
price spikes were unfortunately com-
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monplace in the immediate days fol-
lowing the Hurricane Xatrina dis-
aster—including, for example, gas
being sold at $6.00 per gallon in the At-
lanta area. It appeared that the human
suffering caused by loss of life, hous-
ing, and employment, was compounded
by some unscrupulous individuals and
businesses who took advantage of the
emergency by gouging consumers. Yet,
under current law, the Federal Govern-
ment had virtually no ability to pros-
ecute such price gouging. This amend-
ment will correct this critical defi-
ciency.

This amendment contains several im-
portant provisions. First, it gives the
President the authority to declare an
energy emergency during times of dis-
ruptions in the supply or distribution
of gasoline or petroleum products. Sec-
ond, the amendment, for the first time,
declares illegal under Federal law sell-
ing gasoline or petroleum products at a
price unconscionably high or when cir-
cumstances indicate that the seller is
taking unfair advantage to increase
prices unreasonably in times of energy
emergency. Those who violate this law
face civil penalties of up to $3,000,000
per day and criminal penalties, includ-
ing jail terms of up to 5 years for indi-
viduals, as well. The amendment also
forbids market manipulation in con-
nection with the sale of gasoline and
petroleum products and empowers the
experts at the Federal Trade Commis-
sion to write regulations setting forth
specific conduct constitution market
manipulation. Additionally, our
amendment gives States attorneys gen-
eral the power to enforce these provi-
sions as well.

These measures are an urgently need-
ed deterrent to prevent all those would
seek to profit from disasters such as
Hurricane Katrina by price gouging
consumers in the price of gasoline or
other essential energy supplies. Our
amendment will protect consumers—
both those who were the victims of
Hurricane Katrina and those who may
be victimized in the future—who suffer
every day at the gas pumps from the
real and growing economic pain caused
by high gas and energy prices. As rank-
ing member on the Senate Antitrust
Subcommittee, I Dbelieve that this
measure is necessary to prevent un-
scrupulous companies from ever again
using a natural or manmade disaster to
justify uncompetitive gas price hikes.
All of us can agree that profiteering
and price gouging in the price of an es-
sential commodity like gasoline is sim-
ply unacceptable. Such conduct vio-
lates every principle of free and fair
competition. We must give the Federal
Government the necessary tools to pre-
vent such misconduct, and prosecute
those who do so.

I urge my colleagues to support the
Cantwell amendment.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. STEVENS. Mr. President, the
committee held a hearing on this and
some of the items we are pursuing,
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some of the concepts, might be in-
volved with this amendment. But this
is not germane to this bill, nor the
place for the Senate to consider this
action. The FTC may need some juris-
diction here, but the jurisdiction that
would follow with the Cantwell amend-
ment is much too broad. Twenty-seven
States have this authority now. The
question is whether we should at some
time give the FTC jurisdiction over
multiple State problems. This is no
way to go about it. It is not germane to
the bill. I raise a point of order that
the amendment is not germane to the
underlying bill.

Ms. CANTWELL. Mr. President, pur-
suant to section 904 of the Congres-
sional Budget Act of 1974, I move to
waive the applicable sections of the act

for consideration of the pending
amendment, and I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
motion. The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER (Mr.
CHAFEE). Are there any other Senators
in the Chamber desiring to vote?

The yeas and nays resulted—yeas 57,
nays 42, as follows:

[Rollcall Vote No. 334 Leg.]

YEAS—57
Akaka Durbin Murray
Baucus Feingold Nelson (FL)
Bayh Feinstein Nelson (NE)
Biden Graham Obama
Bingaman Harkin Pryor
Boxer Hutchison Reed
Byrd Inouye Reid
Cantwell Jeffords Rockefeller
Carper Johnson Salazar
Chafee Kennedy Santorum
Clinton Kerry Sarbanes
Coleman Kohl Schumer
Collins Landrieu Smith
Conrad Lautenberg Snowe
Cornyn Leahy Specter
Dayton Levin Stabenow
DeWine Lieberman Talent
Dodd Lincoln Thune
Dorgan Mikulski Wyden
NAYS—42
Alexander DeMint Lugar
Allard Dole Martinez
Allen Domenici McCain
Bennett Ensign McConnell
Bond Enzi Murkowski
Brownback Frist Roberts
Bunning Grassley Sessions
Burns Gregg Shelby
Burr Hagel Stevens
Chambliss Hatch Sununu
Coburn Inhofe Thomas
Cochran Isakson Vitter
Craig Kyl Voinovich
Crapo Lott Warner
NOT VOTING—1
Corzine

The PRESIDING OFFICER. On this
vote the yeas are 57, the nays are 42.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is not agreed
to. The point of order is sustained and
the amendment falls.
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The Senator from Montana.

Mr. BAUCUS. Mr. President, I pro-
pose that we reach a time agreement
on this next pending amendment,
which is the Coburn amendment. I ask
unanimous consent that the time on
the Coburn amendment be limited to 1
hour equally divided.

The PRESIDING OFFICER. Is there
objection?

The Senator from Oklahoma.

Mr. COBURN. Reserving the right to
object, Mr. President, I probably don’t
have a problem with that. I do not
want to make a time agreement——

Mr. BAUCUS. Mr. President, the Sen-
ate is not in order. I have a hard time
hearing the Senator.

Mr. COBURN. It is my hope that we
could finish this in 1 hour, and I will do
everything I can to do that. I do not
want to limit my ability to answer
questions in this case. The Senator has
my word that I will limit the amount
of debate so that we can try to finish in
an hour. But I would object to limiting
it formally, and I will do everything I
can to finish it in an hour.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. I hear the Senator
from OKklahoma, with all due respect. 1
wonder if we could agree to maybe 112
hours.

Mr. COBURN. I have no objection to
that whatsoever.

Mr. BAUCUS. With the under-
standing that perhaps an hour and a
half may not all be used.

Mr. COBURN. I have no objection.

Mr. BAUCUS. I renew my request for
1% hours equally divided.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The Senator from Mississippi.

AMENDMENT NO. 2633

Mr. LOTT. Mr. President, I call up
amendment No. 2633 and ask for its im-
mediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Mississippi [Mr. LOTT]
proposes an amendment numbered 2633.

Mr. LOTT. Mr. President, I ask unan-
imous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To clarify treatment of outside
income and expenses in the Senate)

At the appropriate place, insert the fol-
lowing:

SEC. . CLARIFICATION OF TREATMENT OF

~ OUTSIDE INCOME AND EXPENSES IN
THE SENATE.

(a) IN GENERAL.—For purposes of rule
XXXVI and paragraph 5(b)(3) of rule XXXVIL
of the Standing Rules of the Senate, com-
pensation or outside earned income for any
calendar year shall be reduced by actual and
necessary expenses incurred by a Member of
the Senate in connection with the practice of
medicine. A Member of the Senate shall in-
clude information with respect to such ex-
penses with any report in which such com-
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pensation or income is required to be in-
cluded.

(b) PAYMENT OR REIMBURSEMENT.—If ex-
penses described in subsection (a) are—

(1) paid or reimbursed by another person,
the amount of any such payment shall not be
counted as compensation or outside earned
income; and

(2) not paid or reimbursed, the amount of
compensation or outside earned income shall
be determined by subtracting the actual and
necessary expenses incurred by the Member
from any payment received for the activity.

Mr. LOTT. Mr. President, this is the
amendment dealing with the resolution
of the Senator from OKklahoma, and I
just want to clarify that because it will
be referred to as the Coburn amend-
ment. I want to make sure everybody
understands that is what we are talk-
ing about.

Before I get into my remarks, I
would like to yield, as a convenience to
him, the first 2 minutes to Senator
HATCH, or for additional time if he
needs it.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I thank
my colleague.

Mr. President, I rise in support of the
amendment offered by our colleagues
from Mississippi and OKklahoma, the
Coburn amendment.

First of all, let me say I am sorry
this amendment is even necessary.

It is obvious to everybody that Dr.
COBURN, Senator COBURN, is an intel-
ligent and dedicated medical doctor
whose respect and love for helping peo-
ple is legendary.

It is equally obvious that Dr. COBURN
is an accomplished legislator whose
contributions to the work of this body
are important. No one can raise an
issue about Dr. COBURN’s work ethic,
his loyalty to the Senate, to Okla-
homa, or his constituents, and I say
this as someone who has agreed with
him on many occasions and as someone
who has clashed swords with him on
occasions.

There is no question in my mind the
Government in general and the Senate
in particular benefit from informed
legislators. To preclude, Dr. COBURN—a
recognized medical expert—from prac-
ticing medicine without any profit mo-
tive whatsoever is nonsensical.

There are a lot of people who depend
on him and need his services; at the
same time, he needs to keep up his
clinical skills so that he can continue
to practice medicine whenever he de-
cides to leave the Senate. And he will
not be able to maintain his surgical
skills or his hospital privileges if he
doesn’t have this privilege.

In fact, it is a simple precept of gov-
ernment life that policymakers should
develop some expertise in the issues
they are deliberating.

To compare him to attorneys—who
very often have a profit motive—is the
wrong comparison, I think.

We all know Dr. COBURN to be a fine
man who has a great deal of affection
for his patients. I believe he deserves
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the opportunity to continue to help his
patients, continue his medical privi-
leges, and be able to pay for any liabil-
ity insurance that he may need. He will
not make a penny from his efforts, but
he will be able to up his skills, which I
think is a benefit on all levels.

What better way for a doctor to de-
velop that expertise than to continue
the practice of medicine, helping real,
live people with real, live problems in
the real-world hospital or clinic set-
ting?

I happen to know a little about this,
even though I am a lawyer by training.

As my colleagues are aware, I have
taken a great interest in health issues
since coming to the Congress.

It has been my practice to solicit ac-
tively medical professionals to help ad-
vise me on health legislative matters.

I have been fortunate, for many
years, to have been aided in my work-
ing representing Utahns, by the assist-
ance of very capable Robert Wood
Johnson Foundation health policy fel-
lows.

These fellows, doctors, nurses, den-
tists, and health professionals, work
each year in congressional offices on
both sides of the aisle, and I think all
of my colleagues who are fortunate
enough to work with RWJ Fellows feel
their work as been enriched by the
presence of these very capable men and
women.

I think back on those who have
worked in my office, and I am so proud
of what we accomplished together—
David Sundwall, M.D., now the head of
the Utah Health Department, Phil
Marion, M.D., Michael Ashburn, M.D.,
Larry Kerr, PhD, Marlon Priest, M.D.,
David Russell, DDS, Mark Carlson,
M.D., Kira Bacal, M.D.—they are all

superstars.
Several years ago, before my current
health policy director, Pattie

DeLoatche, joined my staff, I talked to
a previous fellow, Dr. Priest, about
joining us in the Senate.

I hoped to woo him away from the
University of Alabama.

Marlon had been an outstanding ad-
dition to my office, as an astute emer-
gency room physician who thrived on
the give and take of the Senate. His
work on many issues, particularly
anti-tobacco efforts and radiation com-
pensation, stands out.

Marlon would have been a fantastic
Hill staffer. And we would have bene-
fitted greatly by his presence.

But, you know what? He said to me,
“Senator, as attractive as this offer is,
I am almost 50 years old. If I come to
the Senate, I can’t practice medicine. I
will lose my license. And when you
leave office, I will no longer have a
medical career. I just can’t take that
chance.”

That was our loss.

Similarly, it is our loss if Dr. COBURN
cannot practice medicine while he is a
Senator. It is the loss of this body,
which can benefit so much by his ex-
pertise, and it is the loss of Oklahoma,
the Nation, and indeed the world, if he
cannot practice medicine.
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Some have suggested, in error I be-
lieve, that medical doctors should be
treated no differently than other pro-
fessions, such as lawyers.

There is a big difference between
those two professions.

I can serve here as a lawyer, and I do
not lose my license.

That is not true for a doctor.

With all due respect to my colleagues
on the Ethics Committee, and their
staff, the ruling by the Ethics Com-
mittee is a bureaucratic response to a
non-problem.

Dr. COBURN is not asking to make a
profit here.

He has sworn to the committee and
to this body that a reasonable reinter-
pretation of the Senate rules should
allow him to practice medicine on a
not-for-profit basis.

There is no conflict there.

But even more, I find it so commend-
able that Dr. COBURN has pledged to his
constituents that he will be a citizen
legislator, a central part of his Senate
campaign.

If Dr. COBURN wants to honor and re-
store the long-standing tradition in
this body of serving as citizen legisla-
tors, then so be it. More power to him.

And as I noted in the case of my
former staffer, a doctor cannot become
a Senate employee and retain his or
her licensure.

So as a consequence, for all practical
purposes, dedicated medical profes-
sionals, be they Dr. FRIST, Dr. COBURN,
Dr. PRIEST, or any other doctor, den-
tist, nurse or other health care worker,
cannot give their expertise to the Sen-
ate on any extended basis.

What we are asking for here is not a
conflict of interest by any means.

There would be no profit motive, in-
deed no profit. So what is the conflict?

Indeed, as Dr. COBURN has noted, no
pregnant woman will choose him hop-
ing to sway his vote.

I think it is also safe to conclude
with Dr. COBURN’s notation that no
PhRMA representatives will line up for
a physical at the Oklahoma Senator’s
office.

Mr. President, I think that any ob-
jective analysis of the facts would
yield one conclusion: the Senate and
the American people benefit by having
doctors serve here.

We should be turning cartwheels that
we have such talented individuals as
Dr. FRIST and Dr. COBURN who want to
share their expertise with the Senate
and our country.

The rules should encourage their
working here, not discourage it.

I hope my colleagues will agree.

All I can say is this.

This is a good man.

He is in it for the right reasons.

This amendment will ensure he keeps
his medical privileges active.

He is not going to make any profit
from it, but he will be able to pay for
his medical liability insurance.

Most of all, he will be able to help
unfortunate people, patients who be-
lieve in him, patients this good doctor
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helps so selflessly. I think everybody in
the Senate should feel happy they have
enabled our colleague to continue a
vital, valuable medical practice with-
out any hint of ethical compromise.
That is what this amendment is in-
tended to do, and I urge that it be
adopted.

I hope our colleagues will give some
consideration to this issue and allow
this man the privilege of doing this. I
will be very disappointed if we don’t.

I thank my dear friend from Mis-
sissippi for granting me this time.

Mr. LOTT. Mr. President, again, I
know we will need to alternate back
and forth. As a courtesy to a colleague,
I yield 5 minutes to the Senator from
Pennsylvania, Mr. SPECTER.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SPECTER. Mr. President, I
thank the distinguished Senator from
Mississippi for filing his resolution and
for yielding me a few minutes to talk
about the merits. I support the resolu-
tion. I believe it would enhance the
Senate to have Senator COBURN con-
tinue his medical practice on a basis
where he does not seek a profit, where
he covers his expenses, and where he
continues to perform very important
medical services for many people who
are his patients now and who may be-
come his patients.

When the issue arises as to whether
it interferes with Senator COBURN’s du-
ties and responsibilities in the Senate,
I believe I am in a position to answer
that question, categorically, based
upon what he has done for a year in the
Senate, where I have had very close
contact with him on the Judiciary
Committee.

He is prompt in attendance. We have
grave difficulties maintaining a
quorum but not because of Senator
COBURN. He lends an expertise which is
absent. We had hearings today on the
asbestos reform bill, and Senator
COBURN was cross-examining the med-
ical witnesses in a way that regular
Senators, plain Senators, even though
they have some experience in ques-
tioning witnesses, can’t do. I said to
Senator COBURN, after the hearing con-
cluded, that he might be in the wrong
profession; he ought to be practicing
cross-examination. He thought that
was related to being a lawyer. He
didn’t like that suggestion very much,
but it was made only in jest.

He knows things as a result of his
medical profession that the rest of us
do not know. We have a great many
professionals in this body but not med-
ical professionals. There is no conflict
of interest, as the Senator from Utah,
Mr. HATCH, commented about lawyers
and a profit motive and there might be
some connection between representing
clients in matters to come before the
Senate. That is not the situation with
Senator COBURN.

There is no conflict of interest. In
fact, there is a substantial confluence
of interest. That may be a new phrase.
If T could attract Senator COBURN’S at-
tention, I said there is a confluence of
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interest with his work as a doctor and
with his work as a Senator.

While I agree with the limitations
generally, I think they do not apply to
Senator/Dr. COBURN’s situation. I be-
lieve the resolution ought to be adopt-
ed.

Again, I thank my colleague from
Mississippi. I yield the floor.

Mr. LOTT. Mr. President, I yield my-
self such time as I may consume so I
can get into some of the specifics of the
resolution.

The resolution simply provides that a
Senator who is a physician can con-
tinue to practice in his profession
while serving in the Senate. However,
there is an important caveat included
in this resolution. A Senator who con-
tinues to practice medicine may not
receive fees and other payments for
medical services that exceed the actual
and necessary expenses incurred by the
Senator in connection with his medical
practice. In other words, the Senator
cannot make a profit from his practice.

I have discussed this issue with a lot
of our colleagues. There are those who
are concerned that once we open this
door, we will open it more and more
and there will be more and more excep-
tions to the rule. That is not my intent
here. That is a debate for another day,
and maybe we should have it, in my
opinion. This is narrowly crafted legis-
lation that would allow for Senator
COBURN to continue his practice.

I think he should have that oppor-
tunity. I think it is fair to him, and I
think it is needed in his community. In
talking with him, it is not that he is an
obstetrician/gynecologist, he is a gen-
eral practitioner. He treats people who
come to him for all kinds of problems.
We have a need for more, not less, doc-
tors.

Also, there is a unique difference we
have to remember. As lawyers, I guess
as long as you keep your bar member-
ship up, when we leave here, oh, yes,
we are still lawyers because we got a
law degree 40 years ago. But as a doc-
tor, if you don’t keep up your practice,
you can’t go back and say, Oh great, I
will take care of your gynecological
needs or deliver a baby. They need to
keep their skills honed.

Some people say he can practice, he
just can’t have any income to cover his
expenses. Based on the Senate salary,
he would not be able to pay for the ex-
penses, primarily because of the exor-
bitant amount of money now that is in-
volved in medical malpractice.

I note that allowing a physician to
continue practicing medicine to the ex-
tent of covering actual costs is con-
sistent with an approach that was
taken by the House of Representatives.
I think it is a very critical point. We
are going to have more of a disallow-
ance over here than even the House.
This matter was worked through a
very lengthy process in the House, and
they came to the conclusion they need-
ed to have this exception.

Moreover, the definition of com-
pensation contained in the resolution
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is identical to the definition used in
the U.S. Office of Government Ethics.

The resolution applies only to physi-
cians who practice as sole practitioners
and only when the Senate is not in ses-
sion. So there is not going to be a con-
flict with his responsibilities. Knowing
this Senator from Oklahoma, as we all
do already, he would never do that. He
wouldn’t fly home and start delivering
babies when we were having votes.

It also limits it to a sole-practitioner
role. The resolution retains the current
Senate rule that prohibits a Senator
from affiliating with a firm. In addi-
tion, the current rule that prohibits a
Senator’s name from being used by any
affiliated firm or company is retained.

Physicians need to continue to prac-
tice in order to maintain their skills,
as I noted. Because we have not been
able to get medical malpractice insur-
ance reform, it costs hundreds of thou-
sands of dollars, in many cases, to stay
in practice. We all hear from our doc-
tors about how difficult that is getting
to be. I think it is probably even more
difficult if you are an OB/GYN to pay
the fees that are involved for providing
this medical service.

Should a Senator who is a physician
have to be recertified to practice when
he leaves the Senate because he has
been unable to maintain his practice
because of Senate rules? I don’t believe
he should have that additional respon-
sibility. We are putting an additional
burden on physicians who would serve
in the Senate. We need more diversity
here, not less, even though we have had
doctors throughout history serve in the
Senate. Most of them—in fact, I guess
all of them until very recent history—
continued to practice medicine. It was
never a problem. I am sure the Senator
from OKklahoma is going to give us a
history of doctors and physicians in
the Senate and what they did. I am
sure he is going to give us the history
of lawyers who continued to practice,
great Members of the Congress and
Senate who went on to become Presi-
dent.

I think we are setting up a situation
that is indefensible. It is not just about
this Senator. I want to make the point,
too, about why we are doing it this
way. I don’t want to take away the re-
sponsibilities of the Ethics Committee
to interpret the rules. I hoped this
would be worked out. We have a time
problem now. At some point soon, the
Senator from Oklahoma is going to
have to decide what to do: Is he going
to completely shut down his practice
or what is he going to do? There are
certain limits on how long he has to
close out his practice.

I would like the Rules Committee to
have acted on this issue, but there is
the issue of getting the matter through
the Rules Committee and then getting
it scheduled for time on the floor. We
are doing it this way because it is the
only way it could be done. I think the
Senator at least deserves to have his
case considered.

The current Senate rules do not com-
pletely bar outside profit by Senators,
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I should note. Many Senators now are
writing books, and they are able to
keep the royalties. There is an ethics
exception, I believe, for teaching class-
es, and that is earned income. Yet that
exception is made. Of course, if you are
a Senator and you marry a person with
money or if you inherit money, that is
fine. But if you have an ability, a tal-
ent that you can offer, a service that
you can provide, even if you do it not
for profit, no, you can’t do that.

I am very concerned about what we
are doing to ourselves. I practiced law.
I looked at staying affiliated with a
law firm. I think I could have practiced
estate law without running afoul of the
ethics rules, but you could not do that.

This is a narrow exception that I
think is the fair way to allow this Sen-
ator to continue his practice without
conflicting with the ethics rules or
with his duties. This is a profession we
need more of, I repeat.

I hope my colleagues will seriously
consider this modest exception to the
rules of the Senate. This is a Senator
who wants to continue serving the
medical needs of his constituents with-
out earning a profit. That is pretty
magnanimous, it seems to me. I think
we should do this. I think what we are
doing to this Senator and the people he
serves is wrong. At least he will have a
vote, and I hope that maybe sometime
later we will consider this whole issue
in a broader sense. But for now, we
should make this narrow exception, as
the House of Representatives did in the
past.

I yield the floor, Mr. President.

Do we want to alternate. How much
time does the Senator desire? I yield 5
minutes to the Senator from South
Carolina.

Mr. GRAHAM. Mr. President, I thank
the Senator. I stand here in two capac-
ities: speaking as a Senator trying to
find a compromise that would be good
for the institution and as a friend of
ToM COBURN.

If I had any doubt about the effect
this would have on the institution, I
would not rise in support of my friend,
because we all know why we are here.
We are here to make the country
stronger and the Senate better. Having
ToM COBURN here as a physician I
think makes the country stronger and
better.

It is not about him making money.
All of us know Senator COBURN and
what he does in Oklahoma. He is not
practicing medicine to make money.
He is practicing medicine to stay in
touch with his constituents, to provide
a vital service to rural Oklahoma, and
to try to pay the bills. He is doing it
for all the right reasons.

You can, as Senator LOTT said, have
outside income. This is not about out-
side income. This is about trying to
maintain the skills that are very much
in demand in Oklahoma and a relation-
ship that I think will be beneficial to
the people he serves and the Senate as
a whole.

The bottom line is, it worked in the
House. They had the same debate in
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the House. They had a compromise
where Senator COBURN could practice
medicine not for a profit but for the
privilege of serving his constituents in
two ways: as a Representative and a
doctor. It worked very well. It was a
win-win. It can be a win-win for the
Senate. Physicians who served in the
Senate in the past have been allowed to
practice.

Perception is important. We don’t
want to do anything in the Senate on
our watch that would give a perception
that the body is not at its highest
level. And reality is important too. I
think the reality of allowing Dr.
COBURN to continue to practice in the
Senate, such as he did in the House, is
extremely beneficial to real people who
need a good doctor who is competent at
delivering medical care and who has a
great heart for serving people. Those
individuals need the Senate to under-
stand they are affected, and whatever
perception problems anybody is wor-
ried about, it did not hurt the House at
all, and it is not going to hurt the Sen-
ate.

The reality is there are people count-
ing on Dr. COBURN, and it would be a
shame for them to be denied medical
care from a very good man.

From the Senate’s point of view, I
think it would be good for us to have a
commonsense view of what our role in
society is, that we are not a body that
should be totally disconnected from ev-
eryday life. If you can have a Member
of the body serving in a very vital ca-
pacity that improves everyday life,
then we ought to let that happen. It
would be a win-win for the Senate, and
it would be a win-win for the people of
Oklahoma.

I am here to say that Tom COBURN is
not only a great Senator, he is a great
doctor, and he practices medicine for
all the right reasons. Any perception
problem should not stand between him
and the ability to deliver a vital serv-
ice. We are not reduced as a body by
him taking care of people in OKla-
homa. I think we are enhanced.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I believe
I manage the time in opposition on this
amendment.

The PRESIDING OFFICER. The Sen-
ator has that right.

Mr. BAUCUS. Accordingly, I yield 20
minutes to the chairman of the Ethics
Committee, Senator VOINOVICH.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. VOINOVICH. Mr. President, first
I would like to say I have a great deal
of respect for Senator COBURN. I think
he is acting from honorable motives. I
would remind Senators that our col-
league, Senator FRIST, is a doctor and
is not asking for dispensation from the
rule. He continues to practice without
compensation on occasion.

I have been hopeful that working in a
truly bipartisan manner with the Eth-
ics Committee, which I chair, the Rules
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Committee, our bipartisan leadership,
and Senator COBURN, that we could
come to an agreement which would ad-
dress Senator COBURN’S concerns.

While I would like to be able to de-
tail the long history of the Ethics Com-
mittee’s work to find an accommoda-
tion with Senator COBURN to effec-
tively address his concerns, in an effort
to maintain the privileged nature of
the communications between the com-
mittee and the Senator, I must speak
only in generalities.

Let me assure my colleagues that we
have done everything that the Senate
rules will allow us to do to help Sen-
ator COBURN in this matter. I can as-
sure you that Senator JOHNSON and I
have spent a great deal of time, and the
staff of the Ethics Committee as well,
trying to accommodate Senator
COBURN. Ultimately, we found our-
selves in a situation where we were
asked to reinterpret what the Senate
rules meant or to endorse a change of
those rules for Senator COBURN. As I
will soon detail, the specific language
and legislative history of Senate Rules
XXXVI and XXXVII and Federal law
prevent us from reinterpreting the
rules. With regard to changing the
rules themselves, we did not believe
the Ethics Committee should be in-
volved in the sole jurisdiction of the
Rules Committee.

As my colleagues know, the Rules
Committee establishes the rules of the
Senate. The Ethics Committee is
charged with enforcing those rules.
This matter should not be on the Sen-
ate floor. It should be before the Rules
Committee of the Senate.

Despite these realities and all the
work to accommodate Senator COBURN
over the past year, here we are consid-
ering a sense-of-the-Senate resolution
to clarify Senate Rule XXXVII in an ef-
fort to put pressure on the Senate Eth-
ics Committee to reinterpret what
‘“‘compensation’” means. Unfortunately,
this resolution has not been approved
or considered by the Rules Committee.
There have been no hearings on this
matter in the Rules Committee. Never-
theless, here we are.

First, allow me to lay out the Senate
rules which guided the Ethics Commit-
tee’s determination on the Coburn
matter.

Senate Rule XXXVII prohibits Sen-
ators from, No. 1, affiliating with a
firm, partnership, association, or cor-
poration for the purpose of providing
professional services for compensation;
2, permitting his or her name to be
used by a firm, partnership, associa-
tion, or corporation which provides
professional services for compensation;
and 3, practicing a profession for com-
pensation to any extent during regular
office hours of the employing Senate
office.

The Senate Ethics Manual, the meat
the committee provides the Senate for
the bones of the Senate’s rules, indi-
cates on page 71 that Rule XXXVII
“prohibits the paid practice of fidu-
ciary professions,”” which includes the
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medical profession. On page 72, the
manual indicates that the rule applies
to “‘payment for professional services.”
This is important because it goes to
the heart of why the committee deter-
mined that Senator COBURN’S proposal
to allow him to receive reimbursement
for expense in lieu of compensation
should not be approved.

Senator COBURN has publicly stated
that the purpose behind his effort
today is to allow him to receive reim-
bursement to cover the medical mal-
practice costs associated with pro-
viding medical care. He believes that in
order to maintain his medical skills
and licenses and in order to be a ‘‘cit-
izen legislator,” he should be allowed
to receive this compensation.

Again, to be absolutely clear, as
chairman of the Ethics Committee, my
job is to provide Senators guidance to
help them comply with our rules. Our
rules clearly state that payment of any
kind for any purpose for fiduciary work
is prohibited. Rule XXXVII prohibits
exactly what Senator COBURN is asking
for today.

The Senate looked at this exact spe-
cific situation in 1977. Senator Thur-
mond, with whom a good number of us
had the opportunity to serve—and this
is 1977—served as cochair with Senator
Gaylord Nelson of the Special Com-
mittee on Official Conduct. This com-
mittee was charged with developing
the original Senate Code of Conduct
upon which many of our current Sen-
ate ethics rules are based. Senator
Thurmond said on the Senate floor in
1977:

If [doctors] value their duties and they
want to keep up, they can visit hospitals and
go out and participate, so long as they do not
do it for compensation.

Additionally, the Nelson committee
report formed the basis for what is now
Rule XXXVI and addresses the possi-
bility of outside earned income. Spe-
cifically, the report states:

During its deliberation on this Rule, the
Committee was aware of clear and unmistak-
able practical facts of political life. For ex-
ample, most Americans regard service in the
Senate as a full-time job.

And I can say that was 1977. This is
2005. I can say that I think it is more
of a full-time job today than it was
back in 1977.

Senators work long hours devoting a sub-
stantial amount of not only their own time,
but also time that they could be with their
families, attending to Senate business on be-
half of their constituents.

Consistent with these duties is the
notion that since service in the Senate
is a full-time job, considerable skep-
ticism is often raised in the minds of
the public whenever outside earned in-
come is received by a Senator because
of personal services outside regular
Senate duties.

Now, this is to be differentiated from
other outside income like farming be-
cause the personal services or fiduciary
relationship is fundamentally dif-
ferent. A Senator engaged in farming is
not put in the situation where he or
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she would have to choose between tend-
ing to their fields or serving a con-
stituent. A doctor, who is in a fidu-
ciary relationship, could face a situa-
tion where he had to choose between
constituents and providing medical
treatment for a patient. Writing a book
is not a fiduciary relationship and
would not interfere with a Senator’s
business because he can pick it up and
lay it down.

Not only do our own rules and his-
tory prevent the arrangement that
Senator COBURN is asking for, but Fed-
eral law does as well. The Ethics Re-
form Act of 1989, enshrined as para-
graph 5(b) of Rule XXXVII, explicitly
prohibits Senators from entering into
professional fiduciary relationships.
The rule, again based on the Ethics Re-
form Act, prohibits:

(1) receive compensation for affiliating
with or being employed by a firm, partner-
ship, association, corporation, or other enti-
ty which provides professional services in-
volving a fiduciary relationship.

(2) permit that Member’s, officer’s, or em-
ployee’s name to be used by any such firm,
partnership, association, corporation, or
other entity.

(3) receive compensation for practicing a
profession which involves a fiduciary rela-
tionship.

There may be an argument made to
the Senate today that the ‘‘compensa-
tion” that Rules XXXVI and XXXVII
and Ethics Reform Act refer to is prof-
it. We may hear that the resolution we
are considering encourages the Ethics
Committee to define compensation as
money received for costs or that com-
pensation should only apply to for-
profit enterprises or that ‘‘breaking
even’ is not compensation. Well, allow
me to share some facts for the Senate
to consider on what ‘‘compensation”
means.

Section 61 of the Internal Revenue
Code finds that gross income includes
‘“‘compensation for services including
fees, commissions, fringe benefits and
similar items.”

The U.S. Court of Claims held in 1968
“‘that the statutory definition of gross
income is broad enough to include as
compensation any economic or finan-
cial benefit from any source, conferred
in any form on any employee, unless
specifically exempted by statute.”

Nowhere in the Internal Revenue
Code or in our case law will one find
‘““compensation’ defined as ‘‘breaking
even.”’

Let me raise some other facts. The
Federal Acquisition Regulation defines
compensation as ‘all remuneration
paid or accrued for services rendered by
the employees to the contractor during
the period of the contract perform-
ance.”

Again, in contracts with the Federal
Government, breaking even is not an
option.

Finally, allow me to offer one more
piece of information for my colleagues
to consider when the ‘“‘actual and nec-
essary expense’” argument is made on
behalf of this resolution. The Code of
Federal Regulations, 5 CFR section
2636.303(b), states:
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Outside earned income and compensation
both mean wages, salaries, honoraria, com-
mission, professional fees and other forms of
compensation for services other than salary
benefits and allowances paid by the United
States Government.

Again, the idea of defining compensa-
tion as profit is not considered in our
Federal Code.

Finally, allow me to offer some
thoughts on what changing the com-
mittee’s interpretation of rules XXXVI
and XXXVII, the Ethics Reform Act,
the Internal Revenue Code, findings of
the U.S. Court of Claims, and our Fed-
eral Code would mean.

Enforcement of this rule change will
be impossible. The Ethics Committee
would need to hire a small army of
auditors and accountants to effectively
evaluate what expenses were actual
and necessary as the resolution would
allow. These accountants would need

to have some specific, specialized
knowledge in the medical field to
evaluate if the expenses Senator

COBURN had were ‘‘actual and nec-
essary.” Frankly, the committee is not
equipped to handle this responsibility.
Moreover, I do not believe that the
committee should be asked to take this
on.

The rule change would inevitably
lead to violations. I can hardly envi-
sion a scenario in which every proce-
dure Dr. COBURN is involved with is
billed exactly at the actual and nec-
essary expenses. While Dr. COBURN does
have a degree in accounting, I believe
that should he be permitted to practice
medicine, his focus should be on his pa-
tients, not on his accounts receivable.
If his rates were to exceed or fall short
of his actual or necessary expenses, he
would be in violation and subject to an
Ethics Committee violation. No one
wants that.

The rule change would lead to other
calls for changes from our colleagues
that are fraught with even more dan-
gers. Why should we not provide the
same arrangement to our two col-
leagues who are veterinarians? Do they
not need to continue their practices to
maintain their skills and licenses? Is
this not their chosen profession and
one that they may want to return to
eventually? How long will it be before
one of the many excellent lawyers
amongst us will ask to practice but
only receive actual and necessary ex-
penses? If we decide today to allow a
colleague to pursue their profession
and receive compensation to cover
their expenses, how will the committee
say no to other requests like this? This
is the slippery slope and one that I be-
lieve we must carefully avoid.

Again, I am sorry this matter has
come to the floor of the Senate. I be-
lieve Senator COBURN means well in his
efforts today. He wants to continue his
services as a doctor to help people. I
applaud that altruistic commitment to
public service. Rather than debating
the possibility of reinterpreting our
rules, we should be talking about a
real, practical solution that would
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allow Senator COBURN to continue serv-
ing people and to maintain his medical
skills and licenses.

The committee has long indicated to
Senators that they could provide med-
ical services to patients on a volunteer
basis where no compensation is re-
ceived, as the Senate majority leader
does, and we are very familiar with it.

The committee has indicated to Sen-
ators, consistent with Senator Thur-
mond’s comments in 1977, that they
can pursue a volunteer relationship
with a VA hospital in their home
States or in Washington at Walter
Reed or at the Bethesda Medical Center
where no compensation is provided. I
understand they have arrangements to
cover the malpractice insurance of doc-
tors who operate there, so that mal-
practice problem would not occur.

Unfortunately, instead of congratu-
lating Senator COBURN for finding a so-
lution that will allow him to continue
practicing, we are debating a Senate
resolution to instruct the Senate Eth-
ics Committee to ignore Rules XXXVI
and XXXVII, the Ethics Reform Act,
and definitions of compensation that
are in Federal statute. We cannot do
that.

With that, I urge my colleagues to
reject this effort, and I raise a point of
order that the Coburn amendment is
not germane to the underlying bill.

The PRESIDING OFFICER. The
point of order must be made at the con-
clusion of all debate.

Mr. VOINOVICH. Mr. President, I
would ask the Chair to remind me of
that.

The PRESIDING OFFICER. Who

yields time?

Mr. COBURN. Mr. President, I yield 3
minutes to the Senator from Arizona.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, I lend
my strong support for the amendment
offered by Senator LoTT. It is meas-
ured, it is common sense, and it will
help to allow Members of the Senate in
the medical profession to function on a
not-for-profit basis—I emphasize again,
not-for-profit basis.

Dr. COBURN is mnot fabulously
wealthy. He needs to be able to break
even. If one Member of the Senate is
very wealthy and can afford to carry
out medical duties without adequate
compensation for it, that is fine.

He is not seeking permission to shirk
his Senate responsibilities in any way.
I also appreciate the fact that he does
not want to walk away from the med-
ical profession. We need people with
hands-on health care experience. One of
the greatest challenges we face in the
coming years is health care costs and
health care issues. Would it not be
wonderful to have a person who has
daily hands-on experience with these
health care issues, which is $40 trillion
in unfunded liability in the case of
Medicare?

He is not turning Senate rules on
their head. Somebody is going to have
to explain to me how we can have a
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blind trust and make money from a
blind trust, but we cannot make money
from a break-even standpoint in the
practice of medicine.

It is bizarre. It is bizarre.

He has demonstrated he is more than
a full-time legislator. He has offered
dozens of amendments on bills in his
first year in office, not making every
Member of the Senate happy when he is
doing so. No one can question his te-
nacity, his work ethic. As chairman of
the Senate Homeland Security and
Governmental Affairs Subcommittee
on Federal Financial Management,
Senator COBURN has already held 20
oversight hearings.

I believe Senator COBURN can walk
and chew gum. I believe he can prac-
tice medicine when he is back with his
constituents in Oklahoma and serve
that State even more admirably, serv-
ing them in more capabilities than one.
I wish I had the capabilities the doctor
from Oklahoma has.

I hope there is an overwhelming vote
in favor of the Lott motion.

I appreciate the courtesy of my col-
leagues.

I yield.

The PRESIDING OFFICER. The Sen-
ator from South Dakota.

Mr. JOHNSON. Mr. President, I ask
to address the body for 5 minutes on
this issue.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JOHNSON. Mr. President, I rise
today as vice chair of the Ethics Com-
mittee to discuss the resolution being
considered by the Senate. I say at the
outset that I have great respect for my
colleague, Senator COBURN. The resolu-
tion before us seeks to provide a spe-
cial carve-out for the practice of medi-
cine, and medicine only, from the cur-
rent Senate rules limiting outside com-
pensation and income.

The Senate rules that govern this
issue and their interpretation do not
come at the whim of the Senate Rules
or Senate Ethics Committees, but from
a longstanding determination and
precedent of this body. In fact, this has
been a part of the Senate rules since
1977, when the original Senate Code of
Conduct was adopted.

The committee that was established
to develop the Senate Code of Conduct
was known as the Nelson Committee,
after its chairman, Senator Gaylord
Nelson, and specifically addressed the
restrictions on Senators practicing fi-
duciary professions in its report by
saying:

This provision reflects the committee’s be-
lief that the practice of a profession usually
requires substantial amounts of personal in-
volvement and time, and may also present
conflicts of interest or in some cases the ap-
pearance of such conflicts.

During the Senate debate in 1977 on
these rules, Senator Strom Thurmond
delivered a strong statement on the
purpose and the intent behind includ-
ing the prohibition on Members of the
Senate from continuing to practice and
being compensated for outside profes-
sional work. He said:
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The job of a U.S. Senator is a full-time job,
and if one is able to find time to render pro-
fessional services for compensation, I seri-
ously question his ability to render the com-
mensurate service necessary to be a full-
time Senator.

At that time, the Nelson Committee
and the Senate recognized the pitfalls
of allowing Members to receive income
or compensation for outside profes-
sional work. Those pitfalls still exist
today.

First, the proposal before the Senate
would create a net profit standard in
conjunction with medical professionals
accepting outside compensation. It is
my understanding this would allow
physicians to accept payments for serv-
ices from such sources as individuals,
insurance companies, or even Medicare
and Medicaid, up to the point at which
all of their expenses have been covered.

A major concern I have about this
proposal is it does not contain any di-
rection as to how compliance with this
net profit standard would be monitored
to ensure that the instant all expenses
were covered, the compensation would
be ended. Without a clear ability to
monitor compliance, the potential for
violations, abuse of the system, or even
mistakes that would affect the credi-
bility of this Senate is very high.

I question whether the Ethics Com-
mittee has, or in fact whether it should
have, the resources that would be re-
quired to properly analyze the complex
accounting needed to ensure compli-
ance with this net profit standard.

Furthermore, at this time I simply
do not believe the Senate should vote
in favor of any proposal that would
loosen our ethical boundaries and in-
crease the opportunities for ethical
violations.

The resolution also does not provide
any limitations on the outside practice
of medicine. It appears that under this
resolution, a Senator could spend a ma-
jority, if not all, of his or her time
practicing medicine, to the detriment
of the Senate, and without any re-
course for the Senate.

As stated before, the Senate has de-
termined our responsibilities are full-
time. If the proposal before us is adopt-
ed, it will set up a conflict between
constituents and a Senator’s outside
medical responsibilities for which he or
she is being compensated.

The question has been raised about
whether this carve-out ought to apply
only to the medical profession. The
fact is there are other professionals in
this body of great skill—lawyers, engi-
neers, business people, people of other
professions. The fact is each and every
one of them could practice their profes-
sions outside their service in the Sen-
ate, and without that practice, their
skills, indeed, do erode as well. There
are lawyers here whose membership in
the bar is retained but whose skills cer-
tainly do erode over time. That is true
of every profession. There is no profes-
sion, I believe, that is immune from or
more prone to profit motives, and I do
not think that any profession can be
singled out in that regard.
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I am not completely insensitive to
the motivations behind the resolution,
but I remind my colleagues that there
is nothing in the Senate Rules that for-
bids a physician in the Senate from
practicing medicine, as the Senate
leader, Senator FRIST, oftentimes does.
The argument here is not that doctors
who serve in the Senate should never
be allowed to practice medicine. The
rules allow doctors serving in the Sen-
ate to practice medicine for free. The
argument is that no Senator should
practice a profession of any kind and
receive outside compensation, no mat-
ter what the expenses of that par-
ticular profession might be.

If there is going to be a change, then
the proper place for that change is
through the Rules Committee and the
ordinary process where hearings can be
held and thoughtful deliberation can be
had, and the parliamentary rules of
this body would apply. It would be a
mistake and an unfortunate precedent
for this body to permit an end run
around the Rules Committee in order
to avoid the supermajority vote that
ordinarily would be required to change
the rules during the middle of a con-
gressional session.

I do not believe we should take a step
today to weaken the Senate rules, and
I encourage my colleagues to oppose
this resolution.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. COBURN. I yield 4 minutes to
the Senator from South Carolina.

Mr. DEMINT. Mr. President, a vote
for this amendment is a vote to restore
the original purpose of an ethics rule.
It was a rule developed to keep special
interests from unduly influencing
Members of the Senate by forbidding us
from receiving outside income while
serving here, on either side of the Con-
gress. But, as the Government often
does, we seem to have forgotten the
original purpose of this rule and are
now focusing on a technical interpreta-
tion. We are asking for some common
sense.

The patients of a doctor delivering
babies, many times a poor Medicaid
mother, are not going to influence the
votes of Members of the Senate. Sen-
ator LOTT has mentioned a number of
exceptions that already occur. The
House, acting on the same rule, decided
to allow Dr. COBURN to continue to de-
liver babies because of the benefit to
this institution as well as the benefit
to his patients.

Senator LOTT mentioned other excep-
tions we already make for each other.
We can receive millions from a book.
But even more important, every Mem-
ber of this Senate receives compensa-
tion every time we travel to speak to a
group in different parts of this country.
It is compensation only to cover ex-
penses, but it is still compensation.
And many Members of this Senate are
still involved with businesses and take
passive income and help to make some
management decisions. It is compensa-
tion, but it is not direct compensation.
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Senator COBURN’s situation is very
similar. He is providing an important
service, often to poor mothers, and he
does not want to make a profit, only to
cover his expenses. My appeal to my
colleagues tonight is to remember the
purpose of these ethics rules.

These women are not going to influ-
ence votes. The only time he spends is
when we are not in session here.

Let’s straighten out one other thing,
if we could. This amendment is not to
help Dr. COBURN. It is about allowing
him to help others, which is what he is
doing on the weekends. He is not mak-
ing any profit from doing this. He is
serving others as he has done for years.
But it is also about helping us, as an
institution, to keep contact with peo-
ple in the real world and the problems
they have—on his own time.

I encourage my fellow colleagues to
remember the purpose, to use some
common sense, and to allow Dr.
COBURN to continue to serve his con-
stituents in ways that many of us are
often doing in different ways.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. I yield 10 minutes to
the Senator from Connecticut, Mr.
DobD.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Mr. President, let me
begin by saying these are the sorts of
uncomfortable moments in the Senate
when we start to deal with each other
on a personal level. I have been in this
body for 24 years and I take no comfort
in engaging in this kind of discussion.
But as the ranking Democrat on the
Rules Committee, serving with my
friend and colleague from Mississippi,
TRENT LOTT, as the chairman of the
committee, I felt it was important to
at least express to my colleagues here
the position this Senator has as a
member of that committee and as a
former chairman of the Rules Com-
mittee.

Very simply stated, as a matter of
process—putting aside for a second the
arguments on behalf of our colleague
from Oklahoma and his noble deter-
mination and desire to continue the
profession in which he has been en-
gaged for years—there is a means by
which we go through changes in the
rules in this body. We have established
that process for orderly reasons. What
is being suggested here by this amend-
ment is a change in the rules of the
Senate, and there is a committee es-
tablished by this body to consider such
proposals.

There is nothing in the rules of the
Senate which prohibits any Member of
this body from engaging in the practice
of a profession, except as constrained
by Rules XXXVI and XXXVII. As the
Senator from Ohio has pointed out,
what is being suggested here is that a
member be allowed to earn some level
of compensation in order to defray cer-
tain expenses. That would require a
modification of Rule XXXVI and/or
XXXVII.

CONGRESSIONAL RECORD — SENATE

There is a way of doing that and the
way is, you come to the Rules Com-
mittee, you have a hearing, you listen
to witnesses. A person can make a sug-
gestion to modify the rules. We do that
all the time. If the Rules Committee
decides in its wisdom it believes the
rules ought to be modified or changed,
then we recommend that change to
this body as a whole and we move for-
ward and accommodate a request such
as the Senator from Oklahoma is mak-
ing. But to bypass all of that process,
even if you believe strongly that what
the Senator from Oklahoma is sug-
gesting he ought to be allowed to do,
we ought to be following the process
here. You would be setting a precedent,
even if you agree with my colleague
from Oklahoma and what he suggests
here.

There is a way by which you do
things here. When you begin to side-
step and short circuit the process, then
you put the entire process in jeopardy.
I begin by stating that to my col-
leagues. Even if you feel strongly—and
I say I know many of my colleagues do,
and I have listened to the remarks over
the last several minutes in support of
Senator COBURN’s request—there is a
process which we should go through to
achieve that end. I urge the body, if for
no other reason than that, to support
the motion that will be made by the
Senator from Ohio.

Then if the Senator desires to go for-
ward with this, I certainly would be
willing—I say this to my colleagues
here; my colleague from Mississippi is
not here—but if he wants to have a
hearing on this matter, I will attend
the hearing. I will attend all the hear-
ings on it and listen to witnesses come
forward and then consider the proposed
change in the rules. If that is what we
want to do, we ought to do that proc-
ess. But I am uneasy about bypassing
that process.

As I said earlier, there is nothing in
the Senate Rules that precludes a
Member of this body from practicing a
profession while in public service. But
that practice is limited by Rules
XXXVI and XXXVII and limitations on
compensation earned in a fiduciary re-
lationship. The history of these provi-
sions shows that they are designed to
ensure the membership in a profession
does not so impose on the responsibil-
ities of a Senator as to effectively
render the Member a part-time public
servant.

Again, there are circumstances which
could be pointed out which I am sure
would cause us to consider some
changes in all this, but there is a proc-
ess to go through. When the Founding
Fathers envisioned citizen legislators
some more than 200 years ago, they did
not envision the kind of world we live
in today and a Congress, today, that
meets not only year round but often
throughout the day, well into the
night. Witness this evening. We are
likely going to be here until 10 or 11
o’clock tonight debating these amend-
ments on the reconciliation bill. We
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may be here tomorrow and Saturday
and Sunday.

Certainly, the Founding Fathers had
times when that occurred but not with
the regularity that we engage in these
practices. My colleague, the chairman
of the Rules Committee, whom I have
referenced already, suggests that Sen-
ator COBURN will not fly home and de-
liver babies when there are votes.

I can personally bear witness to
this—I am sure my colleague from
Oklahoma will verify this—that babies
don’t normally set their time for deliv-
ery based on the Senate schedule. I can
say as the father of two new recent ar-
rivals that they decided to arrive not
during the Senate schedule; they had
their own schedule for arrival. Even
though we may try to accommodate
our colleagues in these areas, it doesn’t
normally occur on any sort of predict-
able pattern. It is not elective surgery,
in most cases.

Moreover, while I am sympathetic to
the concerns that physicians should
maintain their skills. In fact, I relish
the fact that we have Senator COBURN
here as a physician, along with Senator
FRIST and the two Members before our
body who are veterinarians, who add, I
think, to the discussion and debate. It
adds a dimension to our deliberations.
But again, we have four Members of
this body who practice medicine—two
who practice the human variety and
two who practice the animal variety. I
respect them immensely and enjoy
speaking to them about their profes-
sion. But if we begin this process, what
argument is there in response to my
colleagues here who practice veteri-
nary medicine? Should they no be able
to seek to cover their costs? What
about those who like to maintain their
skill level as attorneys, engineers, or
otherwise?

We decided to put some parameters
around this. Again, there is a process
we can go through if we decide that we
want to change it. It is not in any way
to try to impugn the reputation or the
contribution of Members. But to sug-
gest that in this 21st century, we ought
to begin to start compromising these
rules in order to accommodate Mem-
bers who wish to go back and practice
their profession and to receive com-
pensation, which is a critical element
here, on their own time I think would
be a step in the wrong direction. We
have come some distance over the
years.

In the previous century, there were
Members of this body who would go
down on the first floor and try cases
before the Supreme Court and then
come back up here to vote on the very
bills that might have changed the law.

There was a wonderful Senator from
New York, Chauncey Depew. He was
the president of the New York Central
Railroad while a Member of this body
and never had a second thought about
voting on railroad matters affecting
the compensation of the company he
was running. But, of course, the world
has changed. I believe we are far better
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off today because we moved away from
that kind of practice in the past.

I am not suggesting that my col-
league from Oklahoma is suggesting
anything like the behavior that we saw
in previous centuries. But, nonetheless,
we have established some parameters.
Again, that is the reason we have a
process here by which we make modi-
fications.

The provisions in the rules are not
biblical, they are not etched in marble
or granite. They can be changed. But I
suggest that if we are going to change
them, we ought to go through the nor-
mal process of doing that. Taking up
what is essentially a sense-of-the-Sen-
ate resolution on the tax reconciliation
bill is not the way to go.

Again, I say to my friend, we don’t
know each other terribly well. We
haven’t engaged in much business to-
gether, and I don’t want the Senator to
perceive what I am saying as dis-
respectful of his intent—I am not com-
fortable with these debates. My col-
leagues have known me over the past
quarter of a century, and they know I
try to stay away from these matters. It
does begin to reflect or suggest some-
how our feelings about one another. I
don’t want anything I have said here to
suggest any negative feelings about my
colleague because we disagree in the
way at which we have arrived at this
debate. This is really not an Ethics
Committee matter. It is a Rules Com-
mittee matter, and that is where it be-
longs. We ought to consider it there
and some of the questions and implica-
tions raised in this debate and then
come forward. It may be that a major-
ity of the Rules Committee will say the
rule ought to be modified or changed. If
that is the wisdom, then we come to
the body, and have an informed debate.
But we ought to be careful about try-
ing to short circuit that process.

I am going to support the motion by
the Senator from Ohio. I urge my col-
leagues to do so—not in any way to im-
pugn the motives of the Senator from
Oklahoma but to protect the process of
the Senate.

With all due respect, that is a much
larger question, it seems to me, than
the ambition or desires of any one
Member of this body. We bear responsi-
bility to be good caretakers of this in-
stitution and to see to it that we pre-
serve and protect the way in which we
conduct ourselves. If we wish to change
the means by which we do that, there
is a process we should follow in doing
so. Again, to bypass that process by
bringing it directly to the floor I be-
lieve does potential damage to this in-
stitution that none of us should want
to be party to.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Mississippi.

Mr. LOTT. Mr. President, I yield 4
minutes to the Senator from Nevada.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. ENSIGN. Mr. President, will you
notify me when I have used 2 minutes?
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I will try to keep this within 2 min-
utes. I wish to make a couple of points.

I am a licensed veterinarian and am
still currently licensed. When I was
first elected to the Senate, when we
were going through the ethics routine
very similar to what they have in the
House of Representatives, I still owned
an animal hospital when I was in the
House of Representatives. I never real-
ly gave it much thought because I
heard you can own a small business.
That is what it was—a small business.
But as I was listening to the ethics
briefings when I was elected to the
Senate, I said: I don’t think I can own
my animal hospital. I don’t think I can
be partners anymore in the animal hos-
pital.

What I liked about owning my ani-
mal hospital was that I thought it kept
me in touch with the real world; that
we passed the Congressional Account-
ability Act because Congress was so
out of touch with the laws that we
passed up here for the real world. We
were so out of touch, we said at least
we should live under the same laws in
our offices as they live out in the real
world. I thought my veterinary prac-
tice allowed me to stay in touch with
the real world much better.

But I went to the Senate Ethics Com-
mittee and asked them about it, and
they said, sure enough, you are going
to have to sell the animal hospital.
That wasn’t something that I counted
on when I was elected.

I spoke to Don Nickles when it was
all done, and he said he thought it was
a disservice and that I should have
fought it at the time, that I should
have fought for a rule change back
then.

I apologize to Dr. COBURN for not
fighting for a rule change back then. I
don’t think Dr. COBURN wants to go as
far as he actually should be able to go
or I should have been able to go. All he
wants to do is break even because of
the high cost of medical malpractice
today and to be able to make enough
money to be able to pay his premiums
and stay in touch with his patients and
practice medicine. Health care costs in
this country are skyrocketing, and we
need people who understand the prac-
tice of medicine and our health care
system in the United States.

I wholeheartedly support the Senator
from Oklahoma in his efforts to do
this. This is not the same as practicing
law where you have somebody come
down and lay down a retainer of
$100,000 or $200,000 with the look of cor-
ruption that we may be trying to
avoid. The practice of veterinary medi-
cine isn’t like that, and the practice of
human medicine is not like that. This
is somebody who will be a much better
Senator if we allow him to practice;
somebody who is going to be a better
doctor. He is not going to be here for-
ever, and we want him to Kkeep his
skills up because when he goes back to
the practice of full-time medicine, he
will still stay solvent.

As we go forward in the debate, I
hope people keep this in mind: Let’s us
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put some common sense back in here.
He is one of most ethical people I have
ever met in my life, and to allow him
to practice will make this institution a
better institution.

I yield the floor.

Mr. LOTT. Mr. President, I yield 5
minutes to the Senator from OKkla-
homa.

The PRESIDING OFFICER. The Sen-
ator from OKklahoma is recognized for 5
minutes.

Mr. INHOFE. Thank you.

Mr. President, I may want to ask for
a couple more minutes.

First of all, let me state to the junior
Senator from Oklahoma that I was not
aware of this debate coming up. How-
ever, I don’t have to practice for a de-
bate; it comes from the heart.

Let me also say to one of my best
friends in the Senate, Senator
VOINOVICH, that he is doing his job. We
may come to a different conclusion on
this particular issue, but I know he is
in a real situation. You have shared
that with several of us.

Let me suggest to you, Mr. Presi-
dent, that there is something sadly
lacking in this debate; that is, in the
State of Oklahoma. There are only two
of us in the Chamber from Oklahoma.
We know what Oklahomans want. It is
kind of interesting because Senator
COBURN and I have kind of the same
philosophy—we want to keep it the
same place. We have different styles
when we talk about trying to reduce
the size of government. He talks about
projects, and I talk about reducing ap-
propriations. We both want to get to
the same place. He has been an advo-
cate and has talked about term limita-
tion. I believe that everyone, if they
don’t want to go along with term limi-
tations, ought to have to go out like I
did and serve in the real world for 30
years, get beat up by the bureaucracy,
and then you can come here and speak
from the heart as a citizen back home.

But when you look at our State of
Oklahoma—and I read this section out
of the U.S. Constitution, article I, sec-
tion 4, which says the time, places, and
manner of holding elections for the
U.S. Senate preside in each State. That
is what it says. That is what the
Founding Fathers said—that we should
make that determination from our own
States. So here we are from the State
of Oklahoma. We made the decision.
And I have to say this: I know what
people in Oklahoma want.

One other thing Senator COBURN and
I have in common is we go back every
weekend. He may deliver a few babies
while he is back there. But I would sug-
gest to you, ask the question. A lot of
people stay here in Washington all the
time. Would you rather have your U.S.
Senator staying in Washington and
playing golf all weekend or going back
to the State from which he came? We
made a decision to go back.

I have to say also that I have a big-
ger dog in this fight than most people
think. I had the honor of going out
many years ago and recruiting this
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bright young doctor to run for the U.S.
House of Representatives. And he did.
He came in and agreed to do that. He
got an exception to allow him to work
hard and still keep up his practice. He
did that very successfully.

I have to say this: When the Senator
from Connecticut referred to a part-
time Senator, which we hear now and
then, let me tell you that there is no
part-time Senator in Senator COBURN. 1
know this because we go back every
weekend. I go around the State. I know
what people want. The State of Okla-
homa is not a Republican State or a
Democrat State, it is a swing State.
For him to come along and get in the
race late—he got in the race so late for
the U.S. Senate that I was already sup-
porting another Republican. But when
he got in and worked hard and went
out, he won by 12 points. It wasn’t a
squeaker it was a landslide. And he was
outspent by the other side.

This is what we think in Oklahoma
about ToM COBURN.

You can talk all you want to about
the rules in the Senate, but I can tell
you right now that the Constitution is
right when they say in article I, sec-
tion 4, that the times, places, and man-
ner of holding elections for the State
for the office of Senator is within the
State.

I am here on behalf the State of
Oklahoma, unlike anyone else who has
spoken saying this is the right thing to
do to carve out this exception, if you
want to call it that, for Senator
COBURN, he is a hard-working Senator,
and he is doing what we in Oklahoma
want him to do.

I yield the floor.

Mr. LOTT. Mr. President, I yield the
remainder of my time to the Senator
from Oklahoma, Dr. COBURN.

Mr. COBURN. Mr. President, I will
consume what time I may and then ask
for the remaining time when I finish.

The first thing I would like to say is
I hold no ill will toward anybody who
opposed me on this whatsoever. The
Members here understand what their
role is, and I understand what mine is.
But I also understand that one of the
things our country needs is citizen-
based legislators. That is what I was in
the House.

During my time in the House of Rep-
resentatives, nobody ever accused me
of being anything other than the most
hard-working there. I delivered 400 ba-
bies in 6 years while I was in the House.
I never missed a vote during those
times. I might have missed votes asso-
ciated with the airlines or committee
meetings, but I never missed a vote. I
campaigned on the fact that I was
going to be term limited. I am a term-
limited Senator. The most I will be
here is 12 years, and maybe not more
than 6.

But the point is: Why would I want to
practice medicine? I want to practice
medicine so I can be involved in what
real people experience every day in this
country. We don’t get to see that
enough. We don’t get to see that at
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townhall meetings when we give
speeches. But I will tell you that sit-
ting in the middle of a patient’s room
when there is conflict in a family or
death and dying or a new complication
associated with an old disease and lives
get impacted, I get to measure and I
get to see what none of you get to see—
what we do and how it affects people.

I want to practice medicine to be the
best Senator I can be. I want to main-
tain my skills so I can go back and de-
liver babies. There is nothing better in
the world than delivering a baby. It is
a reaffirmation of why we are all here.
It is a reaffirmation of life.

I will tell you that we need to think
long and hard about our ethics rules.
We have shot ourselves in the foot.
Every Member in the Senate is ethical
and wants the same thing for our coun-
try as I do—a bright and golden future,
security and opportunity for our Kkids.
But our ethics rules lack common
sense.

I will address one particular state-
ment. This word is all about compensa-
tion. Arbitrarily, the decision was
made by the Ethics Committee to de-
fine ‘‘compensation’ as any compensa-
tion. I will read what 5 CFR 26236—
303(b)6 of the U.S. Government Office of
Ethics for the rest of the Government
says.

Compensation in this aspect is net com-
pensation.

This could have very well been solved
by the Ethics Committee in a broad
and consistent and commonsense inter-
pretation of the word ‘‘compensation,”
but they chose not to do that. I don’t
know why. I am disappointed and hurt.

I was not allowed to come before the
Ethics Committee. I was not allowed to
present my case. I was not allowed to
discuss with any Ethics member my
issue, to explain the basis of why I
wanted to do it, and where I thought
their interpretation was wrong. I had
to secure legal counsel to have any
communication with the Ethics Com-
mittee. I was notified by the Ethics
Committee before I was ever sworn in
that they had made this decision even
though they lacked or asked for no
input from me on my situation.

If that is the pattern under which we
operate the Ethics Committee, we have
real problems. I don’t blame that on
the chairman of the Ethics Committee
or the ranking member. It is a problem
we see in lots of other areas of Govern-
ment, that staff tend to drive things.
People who do not have the ultimate
responsibility take the ultimate re-
sponsibility.

What I want to do is very simple: I
want to be a great Senator. I want to
contribute. I know I can contribute in
ways that I would not be able to con-
tribute by being a doctor and con-
tinuing the practice.

The question of Senator FRIST: Sen-
ator FRIST has a wonderful arrange-
ment. It is not available to me. He has
a limited number of days that he has a
malpractice firm, insurance firm, that
will insure him. That is not available
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in the practice of obstetrics in OKkla-
homa. It is not available to me, period.
If I could do that, I would practice just
as Senator FRIST. But I don’t have that
available to me, so I have expenses four
to five times what Senator FRIST would
pay for the same type of insurance.
Could I secure that, I would be happy
to do it.

The other thing we ought to talk
about is the history of the Senate. We
had reference to the rule change in
1977. There were no doctors in the Sen-
ate then. Senator Strom Thurmond’s
words, in adding physicians, was be-
cause he was trying to kill it. He was
not trying to put physicians on there—
and it backfired on him. That was his
own rules. If you read his history of
what happened in 1977, his attempt was
to exclude many of us by adding doc-
tors in the hopes that the Senate would
turn that around.

Some history on the Senate: There
have been 37 doctors who have been in
the Senate. Senator FRIST and myself
are the last two. Every doctor who was
a practicing doctor who came to the
Senate prior to Dr. Frist practiced, re-
ceived payment and acted in an ethical
fashion while they were here.

It is not about money. It is about the
ability to practice. I know not all Sen-
ators share my zeal for citizen-based
legislators. There is a real difference.
To the people of Oklahoma, when I
campaigned, I made three promises to
them: One, I would guarantee I would
not be here for a long time; No. 2, I
would continue to practice; and No. 3 is
that I would work hard to solve the
problems of the country before I tried
to solve the problems of Oklahoma.

I put the priorities out there. Okla-
homans believe in that. Not necessarily
all the editorial writers, not the talk-
ing heads, but the people who voted for
me, every one of them knew I planned
on continuing to practice medicine.

It is also important to look at the
confluence of the rules we have, the
rules that say I could own a business
and not directly direct it but indirectly
direct it and have no limitation on my
income whatever. I can farm, own a
farm, collect government subsidies,
with no limit whatever. I can write
books. I can write music. I can counsel.
I can advise. There is no limitation on
us, except if you are a professional that
has a fiduciary responsibility.

The question ought to be what was
behind the meaning of the rules. Do
you think the intention was not to
have a doctor practice medicine? That
wasn’t their intention. The fact that
the malpractice crisis has created such
a situation where you cannot practice
for under $100,000 a year in terms of
your expenses and overhead associated
with that was never thought about in
1977.

I understand there is going to be a
motion, a point of order raised against
this. I understand that. That is a high
bar for any Member to change any-
thing around here with 60 votes. I un-
derstand the feelings and the reasoning
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behind the Ethics Committee on why
they want to do that. And I understand
their motivation and their thinking.
But I make one point to my Senate col-
leagues: There has not been one sub-
committee that has had more sub-
committee hearings than I have. As a
matter of fact, there is not one sub-
committee that has had half as many
subcommittee hearings as I have. I
have missed one vote in the entire
year. I practice medicine on Saturdays,
on the weekends, and from 6 to 9 a.m.
on Mondays. I catch my flight, and I
am here for votes. My practicing of
medicine does not interfere with my
Senate duties. It enhances my Senate
duties.

If we don’t change our rules, I will
live with whatever the Senate says. I
will figure out a way to practice medi-
cine in some way that accords me to
try to keep my skill and try to do that
within the ethical guidelines of the
Senate. But I believe we are discour-
aging anybody else who is a physician
to run for the Senate, No. 1. No. 2, we
discourage other professionals to run
for the Senate. And it would be my
hope that you would think about the
long-term consequences of what we are
doing. This does no damage to the Sen-
ate. In fact, it will enhance the Senate.

I reserve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President,
time on this side?

The PRESIDING OFFICER. Sixteen
minutes.

Mr. BAUCUS. I yield whatever time
the Senator would appreciate having.

Mr. REID. Mr. President, I haven’t
known Senator COBURN very long. I
didn’t know him when he served in the
House. During his tenure in the Senate
I found him to be a most gracious per-
son. I like him.

I had the good fortune of having
served for many years on the Ethics
Committee. I am sure there may have
been a person or two in the past who
served longer than I have, I just don’t
know, though, who they were. One of
the most important responsibilities I
have, and I think Senator FRIST has, is
putting people on the Ethics Com-
mittee. There are six Senators on the
Ethics Committee, three Democrats
and three Republicans. It ia a very dif-
ficult job. The ethics code is large and
voluminous. They have an outstanding
staff.

Senator VOINOVICH and Senator JOHN-
SON are the two leaders of that com-
mittee and work with the other four
members. Having been there, I want ev-
eryone here to know they spend hours
and hours each week of their time.
What do they do? They protect us.
They handle complaints that come
from the public. They handle com-
plaints that come from other sources.
Their job is very difficult.

In the past few weeks—certainly, I
will not disclose any names; I could not
do that, it would be unethical to do
so—they have resolved some very big
cases in the Ethics Committee.

is there
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These six Senators deserve our sup-
port. If we are going to overrule the
Ethics Committee, we might just as
well get rid of the Ethics Committee.
That would be a terrible disaster for
this institution.

When I first came here from the
House of Representatives I had a law
practice at home. I went home and had
the ability to practice law. I don’t
think that was good for the institution.

We now make far more than our con-
stituents make. We make $165,000 a
year, or thereabouts. That is a lot of
money. It is a full-time job to be a
Member of the Senate, to be a Member
of the U.S. House of Representatives.

I know Senator COBURN is a nice
man. I know he has a big heart. But he
is going to have to, I believe, use that
big heart and the medical skills he has
in keeping with the rules of the Senate
and not, in effect, thwart what the Eth-
ics Committee has told us must hap-
pen.

If this passes, it would tremendously
undermine the work the Ethics Com-
mittee does. And speaking from experi-
ence, it is a very difficult, and quite
frankly, a thankless job. The only
thing you get from that is the knowl-
edge that you are doing the right thing
for the institution. It takes a tremen-
dous amount of time. I repeat: Sen-
ators JOHNSON and VOINOVICH, every
week we are back here, spend not a few
minutes but hours of their time. No
one knows what they do because it is
secret. It is confidential.

No matter how we feel about Senator
COBURN, no matter what a gracious,
nice, thoughtful, caring man he is, it
would not be good for the Senate to fol-
low what has been recommended in the
form of this amendment that is now be-
fore this Senate.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. COBURN. Mr. President, I take
whatever time I might consume.

The real difference for my colleagues
to know is the definition of the word
‘“‘compensation.” The same lawyer that
is on the Senate Ethics Committee
today worked for the Senate Ethics
Committee in the House when the de-
termination was made for the practice
of medicine that compensation was net
compensation.

There is no damage done to the
House or the institution of the House.
As a matter of fact, because that rule
was changed, there are now, I believe,
11 doctors in the House. I reject the
idea that this would do damage to the
Ethics Committee. This is a simple def-
inition. It is one that the Ethics Com-
mittee could have chosen to use but
chose not to. I don’t know the motiva-
tion behind that. I know they could
have solved the problem, and we
wouldn’t be where we are today.

I reserve the remainder of my time.

AMENDMENT NO. 2647

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent the pending amend-
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ment be set aside, and I send an amend-
ment to the desk that has been cleared
by both sides.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Iowa [Mr. GRASSLEY] for
himself and Mr. BAUCUS proposes an amend-
ment numbered 2647.

Mr. GRASSLEY. I ask unanimous
consent the reading of the amendment
be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To provide a Manager’s
amendment)

Beginning on page 63, line 18, strike all
through page 64, line 15, and insert the fol-
lowing:

SEC. 212. EXTENSION AND INCREASE IN MIN-
IMUM TAX RELIEF TO INDIVIDUALS.

(a) IN GENERAL.—Section 55(d)(1) is amend-
ed—

(1) by striking $58,000 and all that fol-
lows through ‘2005’ in subparagraph (A) and
inserting ‘‘$62,550 in the case of taxable years
beginning in 2006, and

(2) by striking ‘$40,250 and all that fol-
lows through ‘‘2005’° in subparagraph (B) and
inserting ‘‘$42,500 in the case of taxable years
beginning in 2006°°.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2005.

Beginning on page 69, line 6, strike all
through page 71, line 13, and insert the fol-
lowing:

(d) EXPANSION OF CREDIT TO EXPENSES OF
GENERAL COLLABORATIVE RESEARCH CON-
SORTIA.—Section 41 is amended—

(1) by striking ‘‘an energy research consor-
tium” in subsections (a)(3) and (b)(3)(C)(i)
and inserting ‘‘a research consortium’,

(2) by striking ‘‘energy’’ each place it ap-
pears in subsection (f)(6)(A),

(3) by inserting ‘‘or 501(c)(6)’’ after ‘‘section
501(c)(3)” in subsection (f)(6)(A)(1)(I), and

(4) by striking ‘“ENERGY RESEARCH’’ in the
heading for subsection (f)(6)(A) and inserting
“RESEARCH .

Beginning on page 267, line 12, strike all
through page 268, line 15, and insert the fol-
lowing:

(b) APPLICABLE PENALTY.—For purposes of
this section, the term ‘‘applicable penalty’’
means any penalty, addition to tax, or fine
imposed under chapter 68 of the Internal
Revenue Code of 1986.

(c) EFFECTIVE DATE.—The provisions of
this section shall apply to interest, pen-
alties, additions to tax, and fines with re-
spect to any taxable year if, as of the date of
the enactment of this Act, the assessment of
any tax, penalty, or interest with respect to
such taxable year is not prevented by the op-
eration of any law or rule of law.

On page 310, between lines 10 and 11, insert
the following:

(b) LEASES TO FOREIGN ENTITIES.—Section
849(b) of the American Jobs Creation Act of
2004, as amended by subsection (a), is amend-
ed by adding at the end the following new
paragraph:

“(3) LEASES TO FOREIGN ENTITIES.—In the
case of tax-exempt use property leased to a
tax-exempt entity which is a foreign person
or entity, the amendments made by this part
shall apply to taxable years beginning after
December 31, 2005, with respect to leases en-
tered into on or before March 12, 2004.”".

On page 310, line 11, strike ‘‘(b)”’ and insert
“(oy.

On page 320, in the table following line 17,
strike “119.5” and insert ‘*120”’.
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On page 322, line 24, insert ‘‘which has an
average daily worldwide production of crude
oil of at least 500,000 barrels for the taxable
year and”’

Mr. GRASSLEY. Mr. President, this
is an amendment sponsored by Senator
BAuUcUS and me. It remedies two mat-
ters in the bill. The most important
one makes the amendment hold harm-
less, a pure hold-harmless amendment.
The amendment also clarifies that
Government contractors will receive
the research and development credit.
This amendment is fully offset.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, this is
very important. It helps tremendously
to improve some provisions in the un-
derlying bill so no one else has to pay
AMT; and, second, R&D provisions, en-
hanced R&D and contractors are not
excluded. I support this.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2647) was agreed
to.

Mr. GRASSLEY. I move to recon-
sider the vote.

Mr. BAUCUS. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Montana.

AMENDMENT NO. 2633

Mr. BAUCUS. Mr. President, I think
we are ready to wrap up debate on the
pending amendment.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. VOINOVICH. Mr. President, I
will clarify again for my colleagues the
fact that the Ethics Committee genu-
inely tried to accommodate the con-
cerns of the Senator from Oklahoma.
We, as I say, worked hard to do it. But
the fact is, the rule is clear on its face,
and we are being asked to reinterpret
what the Senate rules mean or to en-
dorse a change in those rules for Sen-
ator COBURN.

I think the specific language and leg-
islative history of the rules and the
Federal law prevent us from reinter-
preting the rules. I believe, as I men-
tioned when I started my remarks ear-
lier, this matter should not be here
being debated on the floor of the Sen-
ate but, rather, as Senator DODD sug-
gested, Senator COBURN should go be-
fore the Rules Committee. And if Sen-
ator ENSIGN is unhappy that he cannot
practice veterinary medicine, perhaps
he should go before the Rules Com-
mittee and have a hearing and discuss
this matter, and do it according to the
procedures of the Senate.

If this were to pass today, I think it
would set a very dangerous precedent
that would encourage people—rather
than going through the process of the
rules and procedures we have here in
the Senate, it would cause them to
come to the floor. I do not think that
is good for the institution. I ask my
colleagues to not support this resolu-
tion.
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Mr. President, at this time I raise a
point of order that the Coburn amend-
ment is not germane to the underlying
bill.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. COBURN. Mr. President, pursu-
ant to section 904 of the Congressional
Budget Act of 1974, I move to waive the
applicable sections of that act for pur-
poses of the pending amendment, and I
ask for the yeas and nays.

The PRESIDING OFFICER. There is
time remaining on the amendment.

Mr. COBURN. I yield back all time.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, a little
bit out of order here, but under the pre-
vious order, Senator SANTORUM and
Senator BYRD were to speak after the
disposition of the pending amendment.
At this point I have learned Senator
SANTORUM and Senator BYRD wish to
speak at a later point.

I ask consent that the pending
amendments be laid aside so Senator
FEINGOLD may offer his amendment,
that is, after the disposition of this
amendment.

The PRESIDING OFFICER. Does the
Senator yield back the remainder of
his time on the Coburn amendment?

Mr. REID. Mr. President, if the man-
ager of the bill will yield, procedurally,
do we have any other amendments
pending that votes need to——

The PRESIDING OFFICER. Time
must be yielded back on the pending
amendment, the Coburn amendment.

Mr. REID. If, in fact, the time were
yielded back, what would be the first
vote in sequence?

The PRESIDING OFFICER. A se-
quence has not been established.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, how much
time have we locked in under the unan-
imous consent agreement that is now
before the Senate as to time that has
been allocated? Senator FEINGOLD has
30 minutes; is that right?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. REID. Senator SANTORUM has 15
minutes; is that right?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. REID. Is there any other time al-
located?

The PRESIDING OFFICER. Senator
BYRD for 30 minutes.

Mr. REID. It is my understanding
Senator BYRD has indicated he will not
be giving his remarks.

Mr. BAUCUS. That is correct.

Mr. REID. Mr. President, that leaves
not a lot of time for others who want
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to come and debate their amendments.
So if anyone wants to come and debate
their amendments, I am not sure if
Senator FEINGOLD will use all of his
time or if Senator SANTORUM will use
all of his time.

Mr. GRASSLEY. Senator
wants a couple minutes.

Mr. REID. Senator SUNUNU wants a
couple minutes.

Mr. SUNUNU. Mr. President, if I may
make a point through the Chair to the
minority leader, I would seek 2 min-
utes to offer an amendment.

The PRESIDING OFFICER. Is there
objection?

Mr. BAUCUS. Not now.

Mr. REID. Mr. President, I ask unan-
imous consent that the first vote to
occur in this long stack of amendments
be in relation to the Coburn amend-
ment, and that the two managers will
determine the sequence of votes fol-
lowing that vote, and that Senator
BINGAMAN be given 5 minutes.

The PRESIDING OFFICER. Is there
objection?

Mr. SUNUNU. Mr. President, I would
ask unanimous consent to be added to
that list for 2 minutes to offer an
amendment at the end of that list.

The PRESIDING OFFICER. Does the
Senator so modify his request?

Mr. BAUCUS. Mr. President, it is
after Senator FEINGOLD’s amendment?
After that?

Mr. SUNUNU. Yes.

Mr. BAUCUS. OK, fine.

Mr. REID. I accept the modification.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Montana.

Mr. BAUCUS. Mr. President, I might
also say that means as to the list of
Senators who come to me and say they
want to speak on their amendments, I
have said to them they could, but there
will be a short period in which to
speak, and they will have to come
down here and speak some time before
7:30, if they want any time to speak.

The PRESIDING OFFICER. Without
objection, all time has expired on the
Coburn amendment.

Is there a point of order made?

Mr. VOINOVICH. A point of order
was made.

Mr. COBURN. And a motion to waive,
and I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mr. REID. Mr. President, was the
unanimous consent request approved?

The PRESIDING OFFICER. Did the
Senator indicate a time for the first
vote?

Mr. REID. Ten minutes.

Mr. BAUCUS. The first vote would be
at 7:30.

Mr. REID. Mr. President, 7:30. And all
votes, the managers agree, should be
10-minute votes?

Mr. BAUCUS. After the first vote.

Mr. REID. After the first vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUNUNU
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Mr. REID. And that we use the stand-
ard rule around here with 2 minutes
equally divided on each amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that all pending
amendments be set aside so that the
Senator from Wisconsin can offer his
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. So the unanimous consent
request was approved?

The PRESIDING OFFICER. It was
approved.

The Senator from Wisconsin.

AMENDMENT NO. 2650

Mr. FEINGOLD. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Wisconsin [Mr. FEIN-
GoLD], for himself, Mr. CONRAD, Mr. CHAFEE,
Mr. OBAMA, and Mr. SALAZAR, Proposes an
amendment numbered 2650.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To fully reinstate the pay-as-you-
go requirement through 2010)

At the appropriate place, insert the fol-
lowing:

SEC. . PAY-AS-YOU-GO POINT OF ORDER IN
THE SENATE.

(a) POINT OF ORDER.—

(1) IN GENERAL.—It shall not be in order in
the Senate to consider any direct spending
or revenue legislation that would increase
the on-budget deficit or cause an on-budget
deficit for any 1 of the 3 applicable time peri-
ods as measured in paragraphs (5) and (6).

(2) APPLICABLE TIME PERIODS.—For pur-
poses of this subsection, the term ‘‘applica-
ble time period’” means any 1 of the 3 fol-
lowing periods:

(A) The first year covered by the most re-
cently adopted concurrent resolution on the
budget.

(B) The period of the first 5 fiscal years
covered by the most recently adopted con-
current resolution on the budget.

(C) The period of the 5 fiscal years fol-
lowing the first 5 fiscal years covered in the
most recently adopted concurrent resolution
on the budget.

(3) DIRECT-SPENDING LEGISLATION.—For
purposes of this subsection and except as
provided in paragraph (4), the term ‘‘direct-
spending legislation” means any bill, joint
resolution, amendment, motion, or con-
ference report that affects direct spending as
that term is defined by, and interpreted for
purposes of, the Balanced Budget and Emer-
gency Deficit Control Act of 1985.

(4) EXCLUSION.—For purposes of this sub-
section, the terms ‘‘direct-spending legisla-
tion” and ‘‘revenue legislation’” do not in-
clude—

(A) any concurrent resolution on the budg-
et; or

(B) any provision of legislation that affects
the full funding of, and continuation of, the
deposit insurance guarantee commitment in
effect on the date of enactment of the Budg-
et Enforcement Act of 1990.
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(5) BASELINE.—Estimates prepared pursu-
ant to this section shall—

(A) use the baseline surplus or deficit used
for the most recently adopted concurrent
resolution on the budget; and

(B) be calculated under the requirements
of subsections (b) through (d) of section 257
of the Balanced Budget and Emergency Def-
icit Control Act of 1985 for fiscal years be-
yond those covered by that concurrent reso-
lution on the budget.

(6) PRIOR SURPLUS.—If direct spending or
revenue legislation increases the on-budget
deficit or causes an on-budget deficit when
taken individually, it must also increase the
on-budget deficit or cause an on-budget def-
icit when taken together with all direct
spending and revenue legislation enacted
since the beginning of the calendar year not
accounted for in the baseline under para-
graph (5)(A), except that direct spending or
revenue effects resulting in net deficit reduc-
tion enacted pursuant to reconciliation in-
structions since the beginning of that same
calendar year shall not be available.

(b) WAIVER.—This section may be waived
or suspended in the Senate only by the af-
firmative vote of 3t of the Members, duly
chosen and sworn.

(c) APPEALS.—Appeals in the Senate from
the decisions of the Chair relating to any
provision of this section shall be limited to 1
hour, to be equally divided between, and con-
trolled by, the appellant and the manager of
the bill or joint resolution, as the case may
be. An affirmative vote of 3 of the Members
of the Senate, duly chosen and sworn, shall
be required to sustain an appeal of the ruling
of the Chair on a point of order raised under
this section.

(d) DETERMINATION OF BUDGET LEVELS.—
For purposes of this section, the levels of
new budget authority, outlays, and revenues
for a fiscal year shall be determined on the
basis of estimates made by the Committee
on the Budget of the Senate.

(e) SUNSET.—This section shall expire on
September 30, 2010.

Mr. FEINGOLD. Mr. President, I am
pleased to bring an old friend back to
this body—the pay-go rule. I am even
more pleased to say this is not some
new pay-go, but rather good old-fash-
ioned ‘‘Classic’ pay-go. This is the pay-
go we used to have in the Senate—a
rule that said you had to pay for what
you wanted. If you want to increase en-
titlement spending, you have to pay for
it. If you want to increase tax expendi-
tures or cut tax rates, then you have to
pay for it.

In offering this amendment, I am
pleased to be joined by the Senator
from Rhode Island, Mr. CHAFEE, the
Senator from Illinois, Mr. OBAMA, and
in particular I am pleased to, of course,
have the Senator from North Dakota,
Mr. CONRAD, as a COSpoOnsor.

As I said during the debate over the
first part of the reconciliation scheme
that was included in the budget resolu-
tion, there is no Senator more dedi-
cated to a fiscally responsible Federal
budget and to restoring sound budget
rules than Senator CONRAD. He is an
acknowledged expert on the budget and
the rules that govern its consideration,
but as I also said during that debate,
you do not have to be a Kent Conrad to
understand the pay-go rule.

It is a straightforward, commonsense
requirement that whenever Congress
wants to increase spending through en-
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titlements or wants to reduce revenues
from the Tax Code, then we have to
pay for it or find 60 votes to make an
exception to the rule.

I say to the Presiding Officer, as you
well know—and I thank you for your
help on this amendment—that rule was
an effective restraint on the fiscal ap-
petites of Congress and the White
House, and it was critical to our ability
to actually balance the Federal books.
We balanced the Federal books during
the 1990s using the pay-go rule.

Of course, when this body stopped
following that rule, the bottom
dropped out from under the budget. We
went from a projected 10-year unified
budget surplus of $5 trillion to massive
projected deficits and backbreaking
debt.

I marvel at how rapidly this institu-
tion loses its fiscal bearings. In 1992,
thanks in great part to the remarkable
campaign of Ross Perot, the budget
deficit became the No. 1 domestic pri-
ority of the Nation. I ran on that issue
in my 1992 campaign for the Senate.
Perhaps a little naively, I offered a
plan to balance the budget with over 82
specific proposals to cut wasteful pro-
grams in just about every area of Gov-
ernment.

As optimistic as I was, I was sur-
prised at how passionately many in the
Senate actually embraced that cause.
And because of a tough deficit reduc-
tion package in 1993 and a more modest
package in 1997, we put the budget on
track to be balanced. We actually bal-
anced the Federal budget without
using the Social Security surpluses. We
actually started paying down the Fed-
eral debt, most of which had been run
up during the 1980s.

Central to our ability to get on the
right fiscal track was this pay-go rule.
But all that work, all those tough deci-
sions were squandered in the blink of a
budgetary eye. The Federal budget is
now in disastrous shape. Worse, we are
on a track for even darker times. As Al
Jolson famously said, ‘“You ain’t seen
nothin’ yet.”

As the Senator from North Dakota
has tirelessly said: We are in the sweet
spot right now. That means the retire-
ment of my generation, the baby boom
generation, is around the corner. And
with it, we will witness enormous new
demands on the budget. If we can’t get
our act together now, there is little
hope that we can face those demands
responsibly.

We have to stop running deficits.
Running deficits caused the Govern-
ment to use the surpluses of the Social
Security trust fund for other Govern-
ment purposes rather than to pay down
the debt and help our Nation prepare
for the coming retirement of the baby
boom generation. As Senator CONRAD
has noted, it isn’t just the annual budg-
et deficits that are the problem, it is
our debt as well. Every dollar that we
add to the Federal debt is another dol-
lar that we are forcing our children to
pay back in higher taxes for fewer Gov-
ernment benefits.
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As I have noted before during pre-
vious pay-go debates, when the Govern-
ment in this generation, in our genera-
tion, chooses to spend on current con-
sumption and to accumulate debt for
our children’s generation to pay, it
does nothing less than rob our children
of their own choices. We make our
choices to spend on our wants, but we
saddle them with debts that they must
pay from their tax dollars and their
hard work. That is not right.

That is why this amendment is so
critical. We absolutely must reinstate
the pay-go rule. We need a strong budg-
et process. We need to exert fiscal dis-
cipline. When the pay-go rule was in ef-
fect, that tough fiscal discipline actu-
ally governed the budget process.
Under the current approach, it is the
other way around. The annual budget
resolution actually determines how
much fiscal discipline we are willing to
impose on ourselves. That simply has
not worked, and it won’t work. When
Congress decides that it would be nice
to create a new entitlement or enact
new tax cuts and then adjust its budget
rules to permit those policies, we are
inviting a disastrous result. That is ex-
actly what has happened.

This amendment 1is simple and
straightforward. It would simply re-
turn us to the rule under which Con-
gress operated for the decade of the
1990s. It was instrumental in balancing
the Federal budget. Many of us lived
under that rule, and we know how ef-
fective it was.

A real pay-go rule by itself would not
eliminate annual budget deficits and
balance the budget, but we will never
get there without a real pay-go rule.

I urge my colleagues to support this
commonsense, time-tested amendment.

I reserve the remainder of my time
and yield the floor.

AMENDMENT NO. 2651

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. SUNUNU. Mr. President, I ask
unanimous consent that the pending
amendment be set aside, and I send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The assistant legislative clerk read
as follows:

The Senator from New Hampshire [Mr.
SUNUNU] proposes an amendment numbered
2651.

Mr. SUNUNU. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To repeal State and local taxation

exemptions applicable to the Federal Na-

tional Mortgage Association and the Fed-
eral Home Loan Mortgage Corporation)

At the appropriate place, insert the fol-
lowing:

SEC. . REPEAL OF STATE AND LOCAL TAX EX-

EMPTION FOR FANNIE MAE AND
FREDDIE MAC.

(a) FANNIE MAE.—Section 309(c) of the Fed-
eral National Mortgage Association Charter
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Act (12 U.S.C. 1723a(c)) is amended to read as
follows:

‘“(c) [Repealed.]”.

(b) FREDDIE MAcC.—Section 303(e) of the
Federal Home Loan Mortgage Corporation
Act (12 U.S.C. 1452(e)) is amended to read as
follows:

‘‘(e) [Repealed.]”.

Mr. SUNUNU. Mr. President, I offer
an amendment today that deals with
what I consider to be a tax loophole
that is in the Code that fully exempts
private, for-profit corporations, owned
by shareholders that have had very
high levels of profit in recent years,
from paying any State or local taxes.
The entities I am talking about are the
Government-sponsored entities Fannie
Mae and Freddie Mac. These are char-
tered by the Federal Government. We
give them a number of benefits. They
help with the secondary mortgage mar-
ket and have been very successful in
that mission. But they are in fact pri-
vate, for-profit corporations with very
large profits, and they do not need to
be exempt from paying State and local
taxes. In fact, I think if they are really
committed to the local communities
and the homeowners they serve across
the country, they ought to be happy to
pay State and local taxes.

We have heard a lot of debate over
the last several hours about Big Oil.
We have even had some amendments
that take away tax benefits from oil
companies. Some of those amendments
I have supported. There have been
other amendments that actually im-
pose special taxes on oil companies.
Given the concern people seem to have
with high levels of profits at oil firms
in recent months, I think people should
embrace the idea of getting rid of this
tax loophole, imposing the same kind
of legitimate State and local taxes on
the GSEs as we see anywhere else.

It might be one thing if the levels of
profit at these entities had been plowed
back into the community. But that
isn’t the case. The lion’s share of these
profits have gone to shareholders or in
some cases to exorbitant executive
pay—3$5 million for some of the execu-
tives at these corporations, $10 million
a year in one case. Clearly, these prof-
its are being used to put back into
homeownership. These are companies
that can afford to pay State and local
taxes. They ought to pay State and
local taxes.

I certainly encourage my colleagues
to support the amendment.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the pending
amendments be set aside so that the
Senator from New York may offer an
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2624

Mr. SCHUMER. Mr. President, before
I offer my amendment, I ask unani-
mous consent that Senators WARNER,
SANTORUM, and COLEMAN be added as
cosponsors of amendment No. 2624, the
Leahy amendment, of which I am a
lead cosponsor.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
AMENDMENT NO. 2635

Mr. SCHUMER. Mr. President, I call
up amendment No. 2635.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from New York [Mr. SCHUMER]
proposes an amendment numbered 2635.

Mr. SCHUMER. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To amend the Internal Revenue
Code of 1986 to impose a temporary wind-
fall profit tax on crude oil and to use the
proceeds of the tax collected to provide a
nonrefundable tax credit of $100 for every
personal exemption claimed for taxable
years beginning in 2005)

At the end of title IV add the following:

SEC. 410. TEMPORARY WINDFALL PROFITS TAX.
(a) IN GENERAL.—Subtitle E (relating to al-

cohol, tobacco, and certain other excise

taxes) is amended by adding at the end
thereof the following new chapter:

“CHAPTER 56—TEMPORARY WINDFALL
PROFITS ON CRUDE OIL

““Sec. 5896. Imposition of tax.

‘“‘Sec. 5897. Windfall profit; etc.

‘““‘Sec. 5898. Special rules and definitions.
“SEC. 5896. IMPOSITION OF TAX.

‘‘(a) IN GENERAL.—In addition to any other
tax imposed under this title, there is hereby
imposed on any applicable taxpayer an ex-
cise tax in an amount equal to 50 percent of
the windfall profit of such taxpayer for any
taxable year beginning in 2005.

“(b) APPLICABLE TAXPAYER.—For purposes
of this chapter, the term ‘applicable tax-
payer’ means, with respect to operations in
the United States—

‘(1) any integrated oil company (as defined
in section 291(b)(4)), and

‘‘(2) any other producer or refiner of crude
oil with gross receipts from the sale of such
crude oil or refined oil products for the tax-
able year exceeding $100,000,000.

“SEC. 5897. WINDFALL PROFIT; ETC.

‘‘(a) GENERAL RULE.—For purposes of this
chapter, the term ‘windfall profit’ means the
excess of the adjusted taxable income of the
applicable taxpayer for the taxable year over
the reasonably inflated average profit for
such taxable year.

“(b) ADJUSTED TAXABLE INCOME.—For pur-
poses of this chapter, with respect to any ap-
plicable taxpayer, the adjusted taxable in-
come for any taxable year is equal to the
taxable income for such taxable year (within
the meaning of section 63 and determined
without regard to this subsection)—

‘(1) increased by any interest expense de-
duction, charitable contribution deduction,
and any net operating loss deduction carried
forward from any prior taxable year, and

‘(2) reduced by any interest income, divi-

dend income, and net operating losses to the
extent such losses exceed taxable income for
the taxable year.
In the case of any applicable taxpayer which
is a foreign corporation, the adjusted taxable
income shall be determined with respect to
such income which is effectively connected
with the conduct of a trade or business in the
United States.

‘‘(c) REASONABLY INFLATED AVERAGE PROF-
IT.—For purposes of this chapter, with re-
spect to any applicable taxpayer, the reason-
ably inflated average profit for any taxable
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year is an amount equal to the average of
the adjusted taxable income of such taxpayer
for taxable years beginning during the 2002-
2004 taxable year period plus 10 percent of
such average.

“SEC. 5898. SPECIAL RULES AND DEFINITIONS.

‘(a) WITHHOLDING AND DEPOSIT OF TAX.—
The Secretary shall provide such rules as are
necessary for the withholding and deposit of
the tax imposed under section 5896.

““(b) RECORDS AND INFORMATION.—Each tax-
payer liable for tax under section 5896 shall
keep such records, make such returns, and
furnish such information as the Secretary
may by regulations prescribe.

“(c) RETURN OF WINDFALL PROFIT TAX.—
The Secretary shall provide for the filing and
the time of such filing of the return of the
tax imposed under section 5896.

‘(d) CRUDE OIL.—The term ‘crude oil’ in-
cludes crude oil condensates and natural gas-
oline.

“‘(e) BUSINESSES UNDER COMMON CONTROL.—
For purposes of this chapter, all members of
the same controlled group of corporations
(within the meaning of section 267(f)) and all
persons under common control (within the
meaning of section 52(b) but determined by
treating an interest of more than 50 percent
as a controlling interest) shall be treated as
1 person.

‘“(f) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary or appropriate to carry out the pur-
poses of this chapter.”.

(b) CLERICAL AMENDMENT.—The table of
chapters for subtitle E of the Internal Rev-
enue Code of 1986 is amended by adding at
the end the following new item:

‘“CHAPTER 56. Temporary Windfall Profit on
Crude Oil.”.

(c) DEDUCTIBILITY OF WINDFALL PROFIT
TAX.—The first sentence of section 164(a) of
the Internal Revenue Code of 1986 (relating
to deduction for taxes) is amended by insert-
ing after paragraph (5) the following new
paragraph:

‘‘(6) The windfall profit tax imposed by sec-
tion 5896.".

(d) NONREFUNDABLE CREDIT.—In the case of
taxable years beginning in 2005, for purposes
of the Internal Revenue Code of 1986, the tax
liability of each taxpayer otherwise deter-
mined under the Internal Revenue Code of
1986 shall be reduced by $100 for each per-
sonal exemption (within the meaning of sec-
tion 151 of such Code) claimed by such tax-
payer for such taxable year.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning in 2005.

Mr. SCHUMER. Mr. President, I rise
to offer this amendment which will
help balance the oil markets and help
families balance their budgets this
winter by pulling some of the money
out of the gas pumps and putting it
back in people’s pockets. It would do so
by instituting a windfall profit levy on
the o0il companies and transferring
those proceeds back to where they
came from, the consumer.

I am going to not use all the rhet-
oric. We have talked about a windfall
levy before. But this one is consider-
ably different than the one that was of-
fered before in a number of ways. I
would like to outline those ways.

First, the revenues go directly to the
individual’s pockets. It does not go
through the Government. It does not
go through any agency. It simply adds
a tax credit of $100 for every person.
That means the money goes to every-
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one. Big families will get more than
small families, and it will certainly
help taxpayers at the lower end.

The temporary levy we are talking
about is also different. The previous
one just taxed oil when it was above $40
a barrel. My worry about that is that it
could raise the price at the pump. What
we are doing is using a method that
puts this levy on profits. It means that
that happens after the companies have
brought in their cash and, therefore, is
quite different than an amendment
that just goes on to taxes.

Let me describe the amendment. We
create a temporary levy on the excess
profits of U.S. oil companies and for-
eign companies that do substantial
business in the United States, in order
to provide every taxpayer with a non-
refundable tax credit of $100 for 2005 for
every person in their household. The
temporary levy applies to major inte-
grated oil companies, plus any refiners
or producers with more than $100 mil-
lion in sales. The revenue mechanism
is an actual tax on windfall profits in
2005 that exceed a 3-year historic aver-
age. It will be very easy for the compa-
nies to calculate this based on the
numbers they have previously reported
on their tax returns. So no one can
argue it is administratively difficult.

The proposal is intended to be a com-
plement to the other windfall pro-
posals. It is different. For those who
argue against the other proposals on
grounds that such levees will increase
production costs and thereby fuel
costs, this amendment addresses those
concerns because it is an actual tax on
profits, not production. In other words,
those who say they object to windfall
profit levees on these grounds will have
to show their real colors. Those who
don’t want to force the oil companies
to give up anything under any cir-
cumstances will, of course, not vote for
this amendment. But for those who
have come to the floor to argue against
other proposals simply because they
say they will increase production costs,
this amendment would not. You should
vote for it.

As I mentioned, the revenue goes to
provide every U.S. taxpayer with a
nonrefundable tax credit of $100. The
amendment is designed to be revenue
neutral. The excess profit tax rate will
be adjusted, as necessary, to ensure
there will be no net budget impact that
violates the reconciliation instruc-
tions.

Bottom line: different than the other
proposal; money goes directly to the
taxpayer; money is levied on profits so
it doesn’t raise costs or interfere with
production because it is after the line.

I ask for the yeas and nays on the
amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The yeas and nays were ordered.

Mr. BAUCUS. Mr. President, I see
Senator SANTORUM. Under previous
order, he has the right to speak for 15
minutes.
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The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SANTORUM. Mr. President, I
first want to start out by thanking the
chairman for all the hard work he has
put in on this package. The work we
have done together has been at times a
challenging process, but I certainly ap-
preciate working together, particularly
on a section of the bill which I will
talk about more in detail and that has
not been talked about on the floor, and
that is the section of the bill dealing
with charitable giving, part of an effort
that I have been working on, and many
have been working on, to try to help
those in need in our society by helping
those important mediating institutions
of our society who are out there every
day on the frontlines serving the needs
of those who, in many cases, are left
behind by society.

I am pleased overall that we are
going to be able to pass this package,
hopefully soon, that will stop tax in-
creases from going into effect. I call
this bill the ‘‘Tax Increase Prevention
Act” because but for this bill, hundreds
of thousands of taxpayers in my State
alone and millions across America
would have their taxes go up starting
in January of next year.

In Pennsylvania, almost 350,000 fami-
lies would see their taxes go up, some
dramatically, because of the alter-
native minimum tax.

Mr. President, 268,000 taxpayers will
benefit from the low-income savers
credit, which would go away but for
this bill; 150,000 families and students
would continue to be able to deduct
college tuition, another important pro-
vision in this bill, and 142,000 teachers
in Pennsylvania will be able to deduct
expenses that they have in the class-
room helping their students.

One of the most important things
about this tax bill is that it will in fact
provide more certainty for Americans
in providing a Tax Code and will con-
tinue the policies that have created the
economic growth and the vitality that
this economy has had after some of the
tough blows that were dealt in the
early part of this century.

But the focus I wanted to talk about
on this bill tonight are some things
that I have been working on along in
particular on the other side of the aisle
with Senator JOE LIEBERMAN. It has
been a long road for us on what is
called the CARE Act, Charitable Aid
and Recovery Empowerment Act. It is
an important piece of legislation that
does a lot to incentivize people across
America to give.

There are several provisions in the
bill I want to highlight that are vitally
important in encouraging charitable
giving. If we look at that in America,
what we see is not necessarily a rosy
story. Yes, we have seen increases in
giving around events such as Katrina
and the events of 9/11, but what we
have seen after the publicity and after
all the attention attracted by those
disasters and those horrific instances,
actually charitable giving pretty much
flat over the past 25 years.
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About 25 or 30 years ago we gave al-
most 2.5 percent of GDP in charitable
giving—2.5 percent we were generous
enough to give to charitable organiza-
tions to help those in need in our soci-
ety. Today, we are at around 1 percent.
That is something that, candidly, I
think we need to work on. There are a
lot of reasons why that may happen.
Some of it may be we have seen an in-
crease in Government over the last 25
or 30 years and, as a result, we have
seen some squeezing out of some of the
charitable organizations that existed
in the past. But the bottom line is that
America is strong when our civic and
community organizations are strong,
and they can only be strong if they
have the resources to be out there in
the community to meet the needs that
are so prevalent.

We have done a couple things in this
bill that are important. One that I am
very proud of is that we have taken the
opportunity, for the first time in a long
time in the Tax Code, to give non-
itemizers the opportunity to deduct
charitable contributions. Heretofore, if
you were one of the two-thirds of
Americans who filled out a tax form,
using the short form, and you could
give 10 percent of your income—and in
fact many in our society do tithe, give
10 percent of their income—but if you
are a low-income person and you do not
have any other reason to take other
than the standard deduction, you
would be denied the opportunity to
take those deductions and get some
support for your supporting of chari-
table organizations.

Under this bill, you will now be able
to have an opportunity, on the front of
the 1040 form, to deduct your chari-
table contributions similar to those
who itemize the deduction.

That is an important incentive be-
cause there is a floor on this. For a
couple filing jointly, you would have to
contribute $420, and that might be
changed. We are working on an amend-
ment to maybe lower that floor a little
bit. But it will be around $400 before
you can claim a deduction on your tax
form.

So the charities we have talked to,
everybody from the United Way to the
Salvation Army and others, they are
very excited because they do believe
this will incentivize more generous giv-
ing instead of giving the deduction for
giving that would otherwise have oc-
curred without this incentive. So we
think it incentivizes more generous
giving both for those who do not
itemize, as well as, if we also put a
floor on itemizers, we will incentivize
itemizers to give more and be more
generous through this.

A couple other aspects we have
worked on. One is an IRA rollover pro-
vision. We have literally billions of dol-
lars stored up in IRAs with some peo-
ple who candidly have done well
enough that they don’t need the IRAs
to maintain the quality of life they
have. But that money is locked up for
folks who want to contribute that IRA
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to charitable organizations. It has been
estimated that literally $2 to $3 billion
of charitable contributions could occur
if we stop what is current law, which is
the penalties and interest that would
be charged to those who would donate
their IRAs to philanthropic organiza-
tions. So we remove penalties and in-
terest which I think will unlock lit-
erally billions of dollars in money for,
particularly in this case, educational
institutions, which I think would do
more than others to receive these
kinds of funds.

We have a food donation provision.
According to America’s Second Har-
vest, this provision which focuses on
farmers and ranchers and res-
taurateurs, this provision, I am told by
America’s Second Harvest, will encour-
age up to $2 billion over the next 10
years in donations of food and will feed
878 million people with meals. This is a
very important provision as we try to
attack hunger in America.

We have a provision that the Senator
from Montana has been involved in
with respect to book donations, which
is important to again help educational
institutions, libraries, and others.

So there are a variety of different
provisions in this bill which are essen-
tial for us who want to see our fellow
man reach into their pockets and to
reach out their hands to help those in
need in our society but need more
wherewithal to do so.

This package of bills we have put to-
gether in this legislation will help
charities do just that.

Now, on the other side of the coin, as
many of the charities have been fol-
lowing this debate, there was a con-
cern, candidly, about some ‘‘charitable
reforms’’ that have been the subject of
a lot of conversation in the philan-
thropic world that I have been working
on with the chairman, to try to address
some of the abuses that the Finance
Committee, through several hearings
that the chairman has had, that have
been documented about some chari-
table organizations using money for, in
some cases, personal gain or for trans-
ferring money to members of their
family. Some of these concerns are le-
gitimate, but one of the things that I
was adamant about is that we did not
want to have a series of reforms in
place that were going to jeopardize the
vast majority of nonprofit organiza-
tions that do incredibly good work,
most of them volunteers, most of them
with very little staff, certainly very
little paid staff, and are the heart and
soul of so many communities across
America. So it has been a balancing act
for the Chairman and myself as we
have worked through this. We didn’t
quite get it right, in my opinion, in the
committee mark, although the chair-
man went a long way in scaling back
some of the more ambitious changes
that he had proposed, but we have
worked together, and from the mark to
the amendment that will be offered by
the chairman later, I think we have ac-
complished about 90 percent of the con-
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cerns and certainly the major concerns
that not only I have had but those
charitable organizations, particularly
the small charitable organizations that
are concerned about, if you will, more
of a Sarbanes-Oxley approach to deal-
ing with some charitable organizations
that would have made it almost impos-
sible for these charities to continue to
function, particularly in smalltown
America.

We have now been able to come up
with compromises that I think will, at
least according to all of the feedback
we have been getting—and I want to
congratulate Melanie Looney in my of-
fice. She has done an outstanding job
in making sure that the interests of
the mom-and-pop charities, if you will,
across America have been represented
here and that we are not doing any-
thing while, on the one hand, giving in-
centives for people to contribute to
charitable organizations and, on the
other hand, shutting these charitable
organizations down because they can’t
survive under the burden of new regu-
lations they would be placed under.

I think we have done a great job in
balancing those interests. There are
still a couple of things we would like to
adjust, but there is always conference
and the ability to work together with
the House to get that done.

I thank the chairman. We have been
discussing this and working on this
and, in some respects, battling on this
for quite some time, but I believe now
that we have reached the point where
we have some responsible and proper
reforms that the vast majority of the
charitable world embraces and under-
stands they need to increase the
professionalization in a lot of respects.
That has been accomplished as a result
of the reforms that we have put for-
ward today. I look forward to working
with the Chairman and ranking mem-
ber and members of the Ways and
Means Committee to get a bill that all
in the charitable community can em-
brace that is responsible in improving
governance, as well as a great incen-
tive for these organizations to go out
and meet the needs that are so pressing
our communities across America.

With that, Mr. President, I thank the
chairman and ranking member for his
time.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the pending
amendment temporarily be laid aside
so I can offer an amendment on behalf
of the Democratic leader, Senator
REID.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2653

Mr. BAUCUS. I send an amendment
to the desk.

The PRESIDING OFFICER. The
clerk will please report.

The assistant legislative clerk read
as follows:

The Senator from Montana [Mr. BAUCUS],
for Mr. REID, for himself, Mr. KERRY, Mr.
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LAUTENBERG, Ms. SNOWE, Mr. SALAZAR, Mr.
BINGAMAN, Mr. JEFFORDS, Mr. BAYH, Mrs.
CLINTON, Mr. HARKIN, and Mrs. FEINSTEIN,
proposes an amendment numbered 2653.

The amendment is as follows:

(Purpose: To amend the Internal Revenue
Code of 1986 to extend through 2010 certain
tax incentives for renewable energy pro-
duction and energy efficient building con-
struction)

At the end of title IV, add the following:

Subtitle B—Extending Tax Incentives for Re-
newable Energy Production and Energy Ef-
ficient Construction

SEC. 411. EXTENSION OF RENEWABLE ENERGY
PRODUCTION CREDIT THROUGH
2010.

Paragraphs (1), (2), (3), (4), (5), (6), (7), and
(9) of section 45(d) (relating to qualified fa-
cilities) are amended by striking ‘2008’ each
place it appears and inserting ‘‘2011"".

SEC. 412. EXTENSION OF RENEWABLE ENERGY
INVESTMENT TAX CREDIT THROUGH
2010.

Paragraphs (2)(A)(1)(II) and (3)(A)({i) (relat-
ing to energy credit) is amended by striking
‘2008’ both places it appears and inserting
€2011”.

SEC. 413. EXTENSION OF CLEAN RENEWABLE EN-
ERGY BONDS THROUGH 2010.

Section 54(m) (relating to termination) is
amended by striking ‘2007 and inserting
20107,

SEC. 414. EXTENSION OF ENERGY EFFICIENT
COMMERCIAL BUILDINGS DEDUC-
TION THROUGH 2010.

Section 179D(h) (relating to termination) is
amended by striking ‘2007 and inserting
20107,

SEC. 415. EXTENSION OF NEW ENERGY EFFI-
CIENT HOME CREDIT THROUGH 2010.

Section 456L(g) (relating to termination) is
amended by striking ‘2007’ and inserting
20107,

SEC. 416. EXTENSION OF RESIDENTIAL RENEW-
ABLE ENERGY EFFICIENT PROP-
ERTY CREDIT THROUGH 2010.

Section 256D(g) is amended to read as fol-
lows:

‘“(a) TERMINATION.—The credit allowed
under this section shall not apply to—

(1) property described in paragraph (1) or
(2) of subsection (d) placed in service after
December 31, 2010, and

¢“(2) property described in subsection (d)(3)
placed in service after December 31, 2007.”.
SEC. 417. EXTENSION OF NONBUSINESS ENERGY

PROPERTY CREDIT THROUGH 2010.

Section 256C(g) (relating to termination) is
amended by striking ‘2007’ and inserting
2010,

SEC. 418. MODIFICATIONS OF EFFECTIVE DATES
OF LEASING PROVISIONS OF THE
AMERICAN JOBS CREATION ACT OF
2004.

(a) IN GENERAL.—Section 849(b) of the
American Jobs Creation Act of 2004 is
amended by adding at the end the following
new paragraph:

‘“(5) LEASES TO FOREIGN ENTITIES.—In the
case of tax-exempt use property leased to a
tax-exempt entity which is a foreign person
or entity, the amendments made by this part
shall apply to taxable years beginning after
December 31, 2004, with respect to leases en-
tered into on or before March 12, 2004.”".

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect as if
included in the enactment of the American
Jobs Creation Act of 2004.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the pending
amendment be laid aside so that Sen-
ator NELSON of Florida may offer an
amendment.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
AMENDMENT NO. 2601

Mr. NELSON of Florida. Mr. Presi-
dent, I call up amendment 2601.

The PRESIDING OFFICER.
clerk will please report.

The bill clerk read as follows:

The Senator from Florida [Mr. NELSON],
for himself, Mr. DORGAN, Mr. LEAHY, Mr.
SCHUMER, and Mr. DAYTON, proposes an
amendment numbered 2601.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that
reading of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To amend title XVIII of the Social
Security Act to provide extended and addi-
tional protection to Medicare beneficiaries
who enroll for the Medicare prescription
drug benefit during 2006)

At the end of title IV, insert the following:
SEC. . PROTECTION FOR MEDICARE BENE-

FICIARIES WHO ENROLL IN THE
PRESCRIPTION DRUG BENEFIT DUR-
ING 2006.

(a) EXTENDED PERIOD OF OPEN ENROLLMENT
DURING ALL OF 2006 WITHOUT LATE ENROLL-
MENT PENALTY.—Section 1851(e)(3)(B) of the
Social Security Act (42 TU.S.C. 1395w—
21(e)(3)(B)) is amended—

(1) in clause (iii), by striking ‘“May 15,
2006’ and inserting ‘‘December 31, 2006’’; and

(2) by adding at the end the following new
sentence:

‘“An individual making an election during
the period beginning on November 15, 2006,
and ending on December 15, 2006, shall speci-
fy whether the election is to be effective
with respect to 2006 or with respect to 2007
(or both).”

(b) ONE-TIME CHALLENGE OF PLAN ENROLL-
MENT FOR MEDICARE PRESCRIPTION DRUG BEN-
EFIT DURING ALL OF 2006.—

(1) IN GENERAL.—Section 1851(e) of the So-
cial Security Act (42 U.S.C. 1395w-21(e)) is
amended—

(A) in paragraph (2)(B)—

(i) in the heading, by striking ‘‘FOR FIRST 6
MONTHS’’;

(ii) in clause (i)—

(I) by striking ‘‘the first 6 months of 2006’
and inserting ‘2006’’; and

(IT) by striking ‘‘the first 6 months during
2006’ and inserting ‘‘2006°’; and

(iii) in clause (ii), by inserting ‘‘(other than
during 2006)”’ after ‘‘paragraph (3)’’; and

(B) in paragraph (4), by striking ‘2006’ and
inserting ‘2007’ each place it appears.

2) CONFIRMING AMENDMENT.—Section
1860D-1(b)(1)(B)(iii) of the Social Security
Act (42 U.S.C. 139%w-101(b)(1)(B)(iii) is
amended by striking ‘‘subparagraphs (B) and
(C) of paragraph (2)” and inserting ‘‘para-
graph (2)(C)”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect as if
included in the enactment of the Medicare
Prescription Drug, Improvment, and Mod-
ernization Act of 2003 (Public Law 108-173).

Mr. NELSON of Florida. Mr. Presi-
dent, I am offering an amendment to
try to help our senior citizens from the
state of confusion that many of them
are now experiencing since the pre-
scription drug benefit started 2 days
ago and being signed up. If other Sen-
ators are hearing from their senior
citizens as I am—and I met with a
group on Monday in West Palm
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Beach—they will find that many of
them are confused, bewildered, and in
some cases even frightened because
they are afraid of making a choice and
then making a mistake, and under the
current law—and we need to clean up
some of this current law anyway—they
could not rectify that mistake for a
whole year. And now in trying to make
an intelligent decision on something
that is as important to a senior citizen
as prescription drugs, they are being
confronted with a multiplicity of plans.

I had one senior in West Palm Beach
tell me they were actually looking at
103 plans. In other parts of the State,
you are looking at 18 companies offer-
ing 43 stand-alone prescription plans
and, in addition, another 37 companies
will offer a total of 257 different Medi-
care Advantage prescription drug
plans. And each of these has differing
premiums, cost-sharing requirements,
different drugs, and pharmacy access.

What about the senior citizen who
has one or two pharmacies in their
small community and then they have
to worry about finding the plan that
fits with that pharmacy? Or what
about the senior citizen who has a pre-
scription and depends on it, goes and
finds the plan that covers that pre-
scription and then what happens if the
doctor in the course of the year
changes that prescription and then
that prescription is not contained on
that particular plan’s formula?

Sorting through these plans is com-
plicated and time-consuming, and that
is what has led our seniors to be con-
fused, in some cases bewildered, and,
very sadly in cases that I saw, even
frightened.

We can rectify that with this amend-
ment. All it does is give them more
time instead of the deadline coming
down like an ax in the night next May.
It extends that deadline for 6 months,
and it allows them, if they make a
choice within the course of that year,
2006, the first year that the prescrip-
tion drug law takes effect for Medicare,
if they make a mistake, to rectify it.
And if they make a choice to go with
the Medicare prescription drug benefit
and then realize they want to go back
with their former employer’s prescrip-
tion drug plan, they have that option.

That is the essence of this amend-
ment. Mr. President, I ask for the yeas
and nays.

The PRESIDING OFFICER (Mr.
ALLEN). Is there a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the pending
amendments be set aside so that Sen-
ator BINGAMAN from New Mexico may
offer an amendment. I ask him to limit
his remarks to a couple minutes. I
yield him 3 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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AMENDMENT NO. 2642
(Purpose: To provide for a tax credit for of-
fering employer-based health insurance
coverage.)

Mr. BINGAMAN. Mr. President, I call
up for consideration amendment No.
2642.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from New Mexico [Mr. BINGA-
MAN], for himself, and Mr. KERRY, proposes
an amendment numbered 2642.

Mr. BINGAMAN. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.”’)

Mr. BINGAMAN. Mr. President, this
amendment I am offering is to create a
tax credit for small businesses so they
can provide health insurance for their
employees. This is a terrible need, an
enormous need in my own State of New
Mexico.

I am defining small businesses as
businesses with 50 or fewer employees.
According to the Kaiser Family Foun-
dation, only 43 percent of small busi-
nesses defined in this way offer health
insurance to their employees. This
chart sets out the range that applies to
each State, and you can see that many
States have this very same problem.

In my home State of New Mexico,
roughly 38 percent of workers who
work for small businesses have access
to employer-provided health insurance.
In a State such as New Mexico where a
majority of the businesses have fewer
than 50 employees, the lack of em-
ployer-provided insurance is reflected
in the overall number of uninsured New
Mexicans. Yet according to the Kaiser
Foundation, 80 percent of the unin-
sured in our country come from a fam-
ily in which at least one person is
working.

This amendment creates a tax credit
that ranges from 30 percent to 50 per-
cent of the cost of qualified health in-
surance expenses with smaller employ-
ers getting the largest credit. In order
to keep the costs down, I have provided
that this credit will be effective in the
2006 tax year. We will have to take ad-
ditional action to extend it beyond
that.

What we have learned over the years
is that employer-provided benefits are
the most efficient and effective means
to deliver health care coverage and re-
tirement benefits.

This amendment is totally offset by
requiring Government contractors to
withhold a very small amount of the
taxes they will ultimately have to pay.

This is a very meritorious amend-
ment. It is totally offset and paid for.
I urge my colleagues to support it, and
the small businesses in their States
will be very appreciative of that sup-
port.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Montana.
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Mr. BAUCUS. Mr. President, I ask
unanimous consent that the pending
amendments be set aside so that the
Senator from Illinois, Mr. DURBIN, may
offer an amendment. I ask him, too, to
limit his remarks to 3 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Illinois.

AMENDMENT NO. 2623

(Purpose: To reduce the tax on patriotic

employers, and for other purposes)

Mr. DURBIN. Mr. President, I call up
amendment No. 2623.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Illinois [Mr. DURBIN]

proposes an amendment numbered 2623.

Mr. DURBIN. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.’’)

Mr. DURBIN. Mr. President, our Tax
Code does two things. It raises revenue,
but it also tries to encourage good be-
havior and discourage bad behavior.
What this amendment does is reward
good behavior on the part of American
businesses. It is my belief that if a
business does the right thing for its
employees and for this country, it
should have a tax benefit, and that is
why we are designating patriotic em-
ployers.

Who are these employers? They are
employers who maintain or increase
the number of full-time workers in
America relative to the number of full-
time workers outside of America. They
maintain their corporate headquarters
in America if the company has ever
been headquartered here. They pay de-
cent wages to their employees, a liv-
able wage of at least $7.75 an hour.
They provide a retirement plan for
their employees, either a defined ben-
efit or defined contribution that
matches at least 5 percent of their
worker contributions for every em-
ployer. They pay at least 60 percent of
workers’ health care premiums, and
when their workers are members of the
Guard and Reserve and activated to
serve overseas, they make up the dif-
ference in salary so their families can
have peace of mind financially while
their soldiers are off fighting.

I believe the companies who do this
deserve a benefit. They deserve a re-
ward. If you are not providing for your
employees a decent wage, if you are
sending all your jobs overseas, if you
don’t have a retirement plan, and you
don’t provide health insurance, why in
the world should we reward that?

Let’s pick those good, patriotic
American companies and give them
this tax credit, which is fully offset by
this amendment.

Mr. President, I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?
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There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the pending
amendments be set aside so that the
Senator from Nebraska, Mr. NELSON,
may offer an amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAUCUS. Mr. President, I ask
the Senator if he can limit his remarks
to 3 minutes, too.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

AMENDMENT NO. 2625

Mr. NELSON of Nebraska. Mr. Presi-
dent, I thank my colleague from Mon-
tana for this opportunity. I call up my
amendment No. 2625, which is at the
desk, and ask for its immediate consid-
eration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Nebraska [Mr. NELSON],
for himself, and Mr. DEWINE, proposes an
amendment numbered 2625.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I ask unanimous consent that the
reading of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To require the Secretary of the
Treasury to establish a disability pref-
erence program for qualified tax collection
contracts)

At the end of title IV, insert the following:
SEC. . DISABILITY PREFERENCE PROGRAM

FOR TAX COLLECTION CONTRACTS.

(a) IN GENERAL.—The Secretary of the
Treasury shall not enter into any qualified
tax collection contract after April 1, 2006,
until the Secretary implements a disability
preference program that meets the require-
ments of subsection (b).

(b) DISABILITY PREFERENCE PROGRAM RE-
QUIREMENTS.—

(1) IN GENERAL.—A disability preference
program meets the requirements of this sub-
section if such program requires that not
less than 10 percent of the accounts of each
dollar value category are awarded to persons
described in paragraph (2).

(2) PERSON DESCRIBED.—For purposes of
paragraph (1), a person is described in this
paragraph if—

(A) as of the date any qualified tax collec-
tion contract is awarded—

(i) such person employs not less than 50 se-
verely disabled individuals within the United
States; or

(ii) not less than 30 percent of the employ-
ees of such person within the United States
are severely disabled individuals;

(B) such person agrees as a condition of the
qualified tax collection contract that not
more than 90 days after the date such con-
tract is awarded, not less than 35 percent of
the employees of such person employed in
connection with providing services under
such contract shall—

(i) be hired after the date such contract is
awarded; and

(ii) be severely disabled individuals; and

(C) such person is otherwise qualified to
perform the services required.
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(c) DEFINITIONS.—For purposes of this sec-
tion—

(1) QUALIFIED TAX COLLECTION CONTRACT.—
The term ‘‘qualified tax collection contract’
shall have the meaning given such term
under section 6306(b) of the Internal Revenue
Code of 1986.

(2) DOLLAR VALUE CATEGORY.—The term
‘“‘dollar value category’” means the dollar
ranges of accounts for collection as deter-
mined and assigned by the Secretary under
section 6306(b)(1)(B) of the Internal Revenue
Code of 1986 with respect to a qualified tax
collection contract.

(3) SEVERELY DISABLED INDIVIDUAL.—The
term ‘‘severely disabled individual’”’ means—

(A) a veteran of the United States armed
forces with a disability of 50 percent or
greater—

(i) determined by the Secretary of Vet-
erans Affairs to be service-connected; or

(ii) deemed by law to be service-connected;
or

(B) any individual who is a disabled bene-
ficiary (as defined in section 1148(k)(2) of the
Social Security Act (42 U.S.C. 1320b-19(k)(2)))
or who would be considered to be such a dis-
abled beneficiary but for having income or
resources in excess of the income or re-
sources eligibility limits established under
title XVI of the Social Security Act (42
U.S.C. 1381 et seq.), respectively.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I ask unanimous consent that
Senator COLLINS be added as an origi-
nal cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I call up my amendment at the
desk and ask for its immediate consid-
eration.

In October 2004, Congress enacted the
American Jobs Creation Act of 2004,
Public Law 108-357, providing for
outsourcing by the Internal Revenue
Service, IRS, of collection of unpaid
and past due Federal income taxes. The
bidding process for the initial con-
tracts is currently underway. Eventu-
ally, after full implementation of the
program, it is estimated that these
contracts will create up to 4,000 well
paying private-sector jobs.

The amendment that Senator
DEWINE and I are offering today would
establish a preference under the debt
collection contracting program for
contractors who meet certain thresh-
old criteria relating to employment of
disabled veterans and other severely
disabled persons. The amendment fur-
ther requires that at least a specified
percentage of the individuals employed
by the contractor to provide debt col-
lection services under the contract
with the IRS qualify as disabled vet-
erans or severely disabled persons.

If Federal employees conducted the
same tax collection activities, current
law would give preferences to disabled
veterans in filling those Federal jobs.
In addition, if other persons with se-
vere disabilities were employed by the
Federal Government in those jobs,
those disabled persons would benefit
from the Federal Government’s long
history of nondiscrimination and poli-
cies of promoting job opportunities for
the disabled.

Despite multiple Federal programs,
benefits offered thorough a variety of
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agencies, and various tax incentives,
unemployment rates for persons with
disabilities, PWDs, are extremely high.
The 2000 Census estimated that there
were 31 million working-age Americans
with disabilities, with an unemploy-
ment rate of 7T70-80 percent. Today,
there are 2.6 million veterans receiving
service-connected benefits, including
disability benefits with an additional
340,000-plus applications pending by
other veterans.

By enacting legislation to allow the
IRS to outsource debt collection, Con-
gress certainly did not intend to cur-
tail the national commitment to cre-
ating meaningful job opportunities for
disabled veterans and other severely
disabled persons. Indeed, the contracts
which the IRS will soon execute with
private-sector debt collection compa-
nies provide a unique opportunity for
the Federal government to stimulate
creation of well-paying jobs for dis-
abled veterans and other persons with
severe disabilities.

To realize this opportunity, however,
Congress must act to assure that exist-
ing Federal employment preferences
for disabled veterans and Federal poli-
cies promoting opportunities for other
severely disabled persons are carried
forward as a part of the IRS’s con-
tracting criteria. My amendment, that
I am happy to be offering with Senator
DEWINE, achieves this goal.

Our amendment would establish a
preference for companies that cur-
rently employ a minimum of 50 dis-
abled veterans or persons with severe
disabilities, who also must be capable
of fulfilling the task. Once the IRS
award is made, the debt collection con-
tractor would be required to ensure
that 35 percent of the workforce ful-
filling the contract be new hires that
are persons or veterans with disabil-
ities.

Under this amendment, a minimum
of 140 full-time equivalent jobs, also
known as FTE jobs, would be created
for PWDs at third-party debt collection
agencies contracted to collect certain
past dues income taxes. An FTE job is
equivalent to one (1) 40-hour job or two
(2) 20-hr weekly employees or four (4)
10-hour per week employees. These jobs
are often part-time; 140 FTEs could
translate into close to 300 part-time po-
sitions for disabled individuals.

This amendment would not only help
to alleviate the current unemployment
rate of PWDs, it would also generate
substantial savings. These jobs pay
anywhere from $19,000 annually up to
$40,000 annually and can include health
and 401(k) benefits. Even at the low
end, this income level is too high to
qualify for supplemental security in-
come-disability insurance benefits.
Thus, individuals in these programs
who take these jobs will no longer re-
quire government benefit subsidies
from SSI or DI, even if otherwise quali-
fied. Over a b-year period, the SSI/DI
savings are estimated to be $69-$75 mil-
lion.

To qualify under this amendment, a
company must hire 50 PWDs. If 10 com-

S13121

panies do this, the net result is em-
ployment of 500 PWDs who currently
do not have jobs. If 20 companies par-
ticipate, 1,000 PWDs would be gainfully
employed. The savings realized with
1,000 PWDs no longer needing SSI/DI
benefits could be as high as $344 mil-
lion.

The IRS debt collection program is
already established. The provisions in
this amendment offer the added benefit
of more jobs for disabled veterans and
the reduction of Federal benefit pro-
gram costs.

We owe it to our service men and
women to improve their futures in any
way we can. We have the opportunity
to not only show our support for our
disabled veterans, but to also show the
severely disabled that we believe in
them and in their abilities.

I urge my fellow Senators to support
this amendment, to support our vet-
erans, and to support the severely dis-
abled.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

AMENDMENT NO. 2650

Mr. FEINGOLD. Mr. President, how
much time do I have remaining on my
amendment?

The PRESIDING OFFICER. The Sen-
ator from Wisconsin has 8 minutes re-
maining.

Mr. FEINGOLD. I note how pleased 1
am that the Senator from Colorado,
Mr. SALAZAR, is a cosponsor of this
amendment.

I yield 2 minutes to the Senator from
Illinois who is also a cosponsor of my
amendment.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. OBAMA. Mr. President, I rise
today to speak in favor of the amend-
ment offered by Senator FEINGOLD. I
am pleased to be a cosponsor of the
amendment.

In recent years, the philosophy in
Washington has been that you can
spend without consequence or sacrifice.
That we can fight a war in Iraq and a
war on terror, protect our homeland,
provide our citizens with Medicare and
Social Security, and maintain our do-
mestic priorities, all while cutting
taxes for the wealthy and funding
every local project there is.

If you are wondering how Congress
pays for all this, it doesn’t. Instead,
billions of dollars are borrowed from
other countries and put on a credit
card for our children to pay off. Yet,
when it comes time to pay these bills,
no one can seem to agree on any tax
cuts to defer or any programs to cut.

Every family knows that it is one
thing to use a credit card; it is another
thing to Kkeep spending money you
don’t have. You have to pay as you go,
which is a rule most Americans live by.

Washington once did too, until the
White House and my colleagues on the
other side of the aisle abandoned it to
push through the President’s tax
breaks.

This attempt to pass $60 billion in
tax breaks despite record breaking
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deficits is just the latest example of
the fiscal irresponsibility in this city.

The amendment offered by Senator
FEINGOLD is about restoring respon-
sible budgeting. Previously, PAYGO
rules applied equally to increases in
mandatory spending and tax cuts.

Unfortunately, the rules were
changed, and now the requirements of
budget discipline apply to only half of
the budget—the spending part.

The problem is, that there is no such
thing as half a budget. Budget dis-
cipline requires enforcing control over
both sides of the ledger.

The original PAYGO rules were aban-
doned to provide for a series of un-
funded tax breaks. In order to pay for
these tax breaks, the Government had
to borrow money from countries like
Japan and China.

And we borrowed from the Social Se-
curity Trust Fund. In the process, our
national debt shot up to $8 trillion, and
it is still rising. Last year, for example,
our national commitments exceeded
our national resources by more than
$550 billion.

Americans deserve better financial
leadership.

Washington could learn a lot from
the American people about fiscal re-
sponsibility. The people I talk to in Il-
linois are not fooled by what’s going
on. They know what is happening with
higher deficits and reduced levels of
Government service.

They understand that, in this life,
you get what you pay for and if you
don’t pay for it today, it will cost you
more tomorrow.

The people I have met with know
that if you need to spend more money
on something, you also need to make
more money, and if your income falls,
your spending must fall, too. This is
the essence of the PAYGO rules we are
trying to reinstate today. Changes in
spending must be offset by changes in
revenue, and vice versa.

The people I talk to understand that
when you have massive costs coming
down the road, you need to prepare for
them. There is no excuse for ignoring
the financial consequences of foresee-
able expenses—whether it is the rising
costs of health care, the retirement of
the baby boom generation, or the grow-
ing inequality of wealth in our society.

So when you are already deep in
debt—as the Federal Government is
now—and you are facing a mountain of
debt in the future, it is just not the
right time to be giving out $60 billion
in tax cuts, even if many of these cuts
have merit.

And if you are intent on giving out
these tax cuts, let’s find a way to pay
for them.

And that is why it is so important
that we reinstate PAYGO in a way that
meaningfully enforces the budget dis-
cipline that both sides of the aisle need
in order to honestly tackle our short-
term and long-term fiscal challenges.

It is time for some adult supervision
to return to the budgeting process.
PAYGO provides a necessary tool at a
necessary time.
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I urge my colleagues to support this
amendment.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. I thank the Senator
from Illinois. I ask unanimous consent
that it be in order at this time to ask
for the yeas and nays on my amend-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. I ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

AMENDMENT NO. 2653, AS MODIFIED

Mr. BAUCUS. I ask unanimous con-
sent to modify Reid amendment No.
2653 with the text I now send to the
desk.

The PRESIDING OFFICER. Is there
objection?

Without objection, the amendment is
so modified.

The amendment (No. 2653), as modi-
fied, is as follows:

At the end of title IV, add the following:
Subtitle B—Extending Tax Incentives for Re-

newable Energy Production and Energy Ef-

ficient Construction
SECTION 411. EXTENSION OF RENEWABLE EN-
ERGY PRODUCTION CREDIT
THROUGH 2010.

Paragraphs (1), (2), (3), (4), (5), (6), (7), and
(9) of section 45(d) (relating to qualified fa-
cilities) are amended by striking ‘2008’ each
place it appears and inserting “2011”°.

SEC. 412. EXTENSION OF RENEWABLE ENERGY
INVESTMENT TAX CREDIT THROUGH
2010.

Paragraphs (2)(A)(1)(IT) and (3)(A)(i) (relat-
ing to energy credit) is amended by striking
€‘2008° both places it appears and inserting
2011,

SEC. 413. EXTENSION OF CLEAN RENEWABLE EN-
ERGY BONDS THROUGH 2010.

Section 54(m) (relating to termination) is
amended by striking ‘2007’ and inserting
€2010°.

SEC. 414. EXTENSION OF ENERGY EFFICIENT
COMMERCIAL BUILDINGS DEDUC-
TION THROUGH 2010.

Section 179D(h) (relating to termination) is
amended by striking ‘2007’ and inserting
€2010”°.

SEC. 415. EXTENSION OF NEW ENERGY EFFI-
CIENT HOME CREDIT THROUGH 2010.

Section 451.(g) (relating to termination) is
amended by striking ‘2007 and inserting
20107,

SEC. 416. EXTENSION OF RESIDENTIAL RENEW-
ABLE ENERGY EFFICIENT PROP-
ERTY CREDIT THROUGH 2010.

Section 25D(g) is amended to read as fol-
lows:

‘“(a) TERMINATION.—The credit allowed
under this section shall not apply to—

‘(1) property described in paragraph (1) or
(2) of subsection (d) placed in service after
December 31, 2010, and

““(2) property described in subsection (d)(3)
placed in service after December 31, 2007.”".
SEC. 417. EXTENSION OF NONBUSINESS ENERGY

PROPERTY CREDIT THROUGH 2010.

Section 25C(g) (relating to termination) is
amended by striking ‘2007 and inserting
€2010”°.

SEC. 418. IMPOSITION OF WITHHOLDING ON CER-
TAIN PAYMENTS MADE BY GOVERN-
MENT ENTITIES.

(a) IN GENERAL.—Section 3402 is amended
by adding at the end the following new sub-
section:
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“(t) EXTENSION OF WITHHOLDING TO CERTAIN
PAYMENTS MADE BY GOVERNMENT ENTITIES.—

‘(1) GENERAL RULE.—The Government of
the United States, every State, every polit-
ical subdivision thereof, and every instru-
mentality of the foregoing (including multi-
State agencies) making any payment for
goods and services which is subject to with-
holding shall deduct and withhold form such
payment a tax in an amount equal to 3 per-
cent of such payment.

‘‘(2) EXCEPTIONS.—Paragraph (1) shall not
apply to any payment—

‘““(A) except as provided in subparagraph
(B), which is subject to withholding under
any other provision of this chapter or chap-
ter 3,

‘(B) which is subject to withholding under
section 3406 and from which amounts are
being withheld under such section,

‘(C) of interest,

‘(D) for real property,

‘“(E) to any tax-exempt entity, foreign gov-
ernment, or other entity subject to the re-
quirements of paragraph (1),

‘“(F) made pursuant to a classified or con-
fidential contract (as defined in section
6050M(e)(3)), and

‘“(G) made by a political subdivision of a
State (or any instrumentality thereof) which
makes less than $100,000,000 of such payments
annually.

¢“(3) COORDINATION WITH OTHER SECTIONS.—
For purposes of sections 3403 and 3404 and for
purposes of so much of subtitle F (except sec-
tion 7205) as relates to this chapter, pay-
ments to any person of any payment for
goods and services which is subject to with-
holding shall be treated as if such payments
were wages paid by an employer to an em-
ployee.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to payments
made after December 31, 2005.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the pending
amendments be laid aside so that the
Senator from Arkansas, Mrs. LINCOLN,
may offer an amendment at the very
least. If the time has now run and we
are going to begin voting, at least she
is next in the queue after the amend-
ments that we have already listed.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The majority leader is recognized.

Mr. FRIST. Mr. President, I ask
unanimous consent that following the
vote in relation to the Coburn amend-
ment the Senate proceed to votes in re-
lation to the following amendments in
the sequence ordered; provided there be
2 minutes equally divided between the
votes and that no second degrees be in
order to the amendments prior to the
votes: Grassley amendment No. 2654,
Durbin amendment No. 2596, Obama
amendment No. 2605, Kennedy amend-
ment No. 2588, Reed amendment No.
2626, Feingold amendment No. 2650, and
Sununu amendment No. 2651.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2647, AS MODIFIED

Mr. BAUCUS. I ask unanimous con-
sent to modify the previously adopted
amendment No. 2647. I send the modi-
fication to the desk and I ask for its
adoption.

The PRESIDING OFFICER. Is there
objection?
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Without objection, it is so ordered.

The amendment (No. 2647), as modi-
fied, was agreed to as follows:

On page 322, line 22, insert after 1986
“which has an average daily worldwide pro-
duction of crude oil of at least 500,000 barrels
for the taxable year and”

The PRESIDING OFFICER. The
question is on agreeing to the motion
to waive the Budget Act with respect
to the amendment of the Senator from
Mississippi offered on behalf of the
Senator from Oklahoma.

The yeas and nays have been ordered.

The clerk will please call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
and the Senator from Hawaii (Mr.
INOUYE) are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 51,
nays 47, as follows:

[Rollcall Vote No. 335 Leg.]

YEAS—51
Alexander Crapo Landrieu
Allard Dayton Lott
Allen DeMint Lugar
Bennett DeWine Martinez
Bond Dole McCain
Brownback Domenici McConnell
Burns Ensign Obama
Burr Enzi Santorum
Carper Graham Sessions
Chafee Grassley Smith
Chambliss Gregg Snowe
Coburn Hagel Specter
Cochran Hatch Stevens
Coleman Hutchison Sununu
Collins Inhofe Talent
Cornyn Isakson Thune
Craig Kyl Vitter

NAYS—47
Akaka Frist Nelson (NE)
Baucus Harkin Pryor
Bayh Jeffords Reed
Biden Johnson Reid
Bingaman Kennedy Roberts
Boxer Kerry Rockefeller
Bunning Kohl Salazar
Byrd Lautenberg
Cantwell Leahy ga;bane?
Clinton Levin chumer
Conrad Lieberman Shelby
Dodd Lincoln Stabenow
Dorgan Mikulski Thomas
Durbin Murkowski Voinovich
Feingold Murray Warner
Feinstein Nelson (FL) Wyden

NOT VOTING—2

Corzine Inouye

The PRESIDING OFFICER. On this
vote the yeas are 51, the nays are 47.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is not agreed
to. The point of order is sustained and
the amendment falls.

The Senator from Iowa is recognized.

AMENDMENT NO. 2654

Mr. GRASSLEY. I call up the Grass-
ley amendment.

The PRESIDING OFFICER. The
clerk will please report the Grassley
amendment.

The bill clerk read as follows:

The Senator from Iowa [Mr. GRASSLEY]
proposes an amendment numbered 2654.

The amendment is as follows:
(Purpose: To express the sense of the Senate)

At the end of title IV, add the following:

CONGRESSIONAL RECORD — SENATE

SEC. . SENSE OF THE SENATE.

(a) FINDINGS.—The Senate makes the fol-
lowing findings:

(1) As many as 44,000,000 Americans are es-
timated to lack health insurance during the
course of the year, many of whom are unin-
sured for a short period of time while a
smaller number face longer periods without
coverage.

(2) Rising health care costs contribute to
the problem of the uninsured and make it
more difficult to find a simple solution to
make health care affordable.

(3) There is not a one-size fits all solution
to address health care coverage issues.

(4) Businesses have competing needs for
their resources, including investments to en-
sure their competitiveness and providing
health care coverage for their employees and
dependents.

(5) Lower tax rates on dividends and cap-
ital gains saved 24,000,000 families an average
of nearly $950 on their 2004 taxes, including
about 7,000,000 seniors who saved, on average,
$1,230 each.

(6) These pro-growth tax cuts have spurred
economic development and job creation and
have been partly responsible for an increase
in tax receipts.

(7) Of the more than 30,000,000 tax returns
that included dividend income, those with
adjusted gross income of less than $75,000 ac-
counted for 64 percent, or over 19,000,000 of
such returns.

(8) Of the nearly 23,000,000 tax returns that
included capital gains, 62 percent of these re-
turns, or about 14,000,000, had less than
$75,000 in adjusted gross income.

(9) Allowing taxes to increase will make it
harder for employers and individuals to af-
ford health care insurance, leading to more
individuals without health insurance.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that the Senate should—

(1) prevent an increase in taxes on millions
of Americans by not allowing the tax policy
enacted in 2003 to expire; and

(2) extend tax policies that have proven to
enhance economic growth, create jobs, and
improve business’ and individuals’ ability to
afford health insurance coverage; and

(3) address the multiple aspects of our Na-
tion’s health care crisis, including the need
to make health care more affordable, to ex-
pand coverage, and to strengthen the health
care safety net by—

(A) promoting the use of health care tech-
nology, which will help reduce medical er-
rors that contribute to higher costs and pro-
mote greater efficiency in care delivery;

(B) providing new financial assistance and
tax credits to make health insurance more
affordable;

(C) creating financial incentives for young
adults to purchase lifetime, portable health
insurance;

(D) expanding health insurance coverage
options for low-income entrepreneurs and
self-employed individuals;

(E) increasing access to specialty care
within the health care safety net by pro-
viding a tax deduction to physician special-
ists who provide care for patients referred
from health care safety net providers;

(F) reducing regulatory burdens on health
care safety net providers that lead to higher
administrative costs and a diversion of funds
that could be spent on patient care; and

(G) improving outreach efforts to maxi-
mize participation of eligible beneficiaries in
Federal health care safety net programs.

Mr. GRASSLEY. Mr. President, this
is an alternative to the Durbin sense-
of-the-Senate resolution. The Durbin
amendment in essence says certain
taxes should be extended and that
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money ought to be used to provide
health care and insurance for children.

We agree that more needs to be done
to help uninsured people. But we be-
lieve that the pretax policy in place is
such a good tax policy—for instance,
Chairman Greenspan saying that the
tax policy has been good for the recov-
ery and the extended growth, bringing
in $274 billion this year over last year.
We think we need to do all the things—
expanding the economy and everything
else—because it is through an expand-
ing economy that middle-income peo-
ple advance themselves; that we have
an opportunity then for more people
through more income to be able to buy
health insurance. We have to do all
those things. We can’t change tax pol-
icy and count that as doing it.

I urge this as an alternative to Sen-
ator DURBIN’s amendment.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Mr. President, I greatly
respect my colleague from Iowa. The
Grassley amendment is a clear expla-
nation of why we have never done any-
thing to expand health care. Do you
know why? Because the Grassley
amendment says we can have it all. We
can give $20 billion in tax cuts to the
wealthiest people in America and we
can provide health care for children. It
doesn’t add up, just like this budget
doesn’t add up. What we have to under-
stand is this. I give you a choice: Take
away the tax breaks, half of which go
to people who make over $1 million a
year, take the money and insure all the

children in America. That is my
amendment.
Senator GRASSLEY’S amendment

doesn’t provide any resources or any
funds to insure the children. What it
says is if we give enough money to the
wealthiest people in America, surely
out of the charity of their hearts they
will take care of the kids. We know
better. There are more and more unin-
sured every single year.

I urge you to defeat the Grassley
amendment and consider voting for the
Durbin amendment.

I raise a point of order that the
amendment violates the Byrd rule, sec-
tion 313(b)(1)(a) of the Budget Act.

Mr. GRASSLEY. Mr. President, I
move to waive the budget point of
order and ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
motion.

The clerk will call the roll.

The bill clerk called the roll.

Mr. McCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Mississippi (Mr. LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 53,
nays 45, as follows:
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[Rollcall Vote No. 336 Leg.]

YEAS—53
Alexander DeWine McConnell
Allard Dole Murkowski
Allen Domenici Nelson (NE)
Bennett Ensign Roberts
Bond Enzi Santorum
Brownback Frist Sessions
Bunnin; Graham
Burns ¢ Grassley Shellby
Burr Gregg Smith
Chambliss Hagel ZE:\?EEZ
Coburn Hatch
Cochran Hutchison Sununu
Coleman Inhofe Talent
Collins Isakson Thomas
Cornyn Kyl Thune
Craig Lugar Vitter
Crapo Martinez Voinovich
DeMint McCain Warner

NAYS—45
Akaka Durbin Lincoln
Baucus Feingold Mikulski
Bayh Feinstein Murray
Biden Harkin Nelson (FL)
Bingaman Inouye Obama
Boxer Jeffords Pryor
Byrd Johnson Reed
Cantwell Kennedy Reid
Carper Kerry Rockefeller
Chafee Kohl Salazar
Clinton Landrieu Sarbanes
Conrad Lautenberg Schumer
Dayton Leahy Snowe
Dodd Levin Stabenow
Dorgan Lieberman Wyden

NOT VOTING—2

Corzine Lott

The PRESIDING OFFICER. On this
question, the yeas are 53, the nays are
45. Three-fifths of the Senators duly
chosen and sworn not having voted in
the affirmative, the motion is rejected.
The point of order is sustained and the
amendment falls.

The Senator from Illinois.

AMENDMENT NO. 2596

Mr. DURBIN. It is my understanding
under the unanimous consent request
that my amendment is next in line.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. DURBIN. Do I need to call up the
amendment?

The PRESIDING OFFICER. The
amendment is pending.

Mr. DURBIN. Mr. President, life and
the Senate are about choices. Here are
your choices with this amendment.
You can give a capital gains and divi-
dends tax cut that goes primarily to
the wealthiest Americans. In fact, 75
percent of the capital gains tax cuts
goes to people making over $200,000 a
year; 1.5 million taxpayers will benefit
from that new tax cut, people who are
doing pretty well in life. Or you can
take the same amount of money and
provide health insurance for 9 million
uninsured children in America. The
cost? The same thing: $10 billion each
year.

There is the choice—give tax cuts to
the wealthiest people in America or
provide health insurance for 9 million
kids who don’t have it, children of fam-
ilies who go to work every single day
and don’t have health insurance. The
choice is pretty clear. A lot of people
talk about moral values and family
values. Maybe the choice in this
amendment gets down to those ques-
tions.
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The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. I am going to give
the Senator from Illinois an oppor-
tunity to come down out of the grand-
stand and play on the same playing
field I do, and the Senator will have an
opportunity to take care of all those
people.

The Senator had an opportunity 2
weeks ago on the Deficit Reduction
Act. All the things we had in there for
the people who do not have health care
the Senator had an opportunity to vote
for and didn’t.

Just to name a few of these: We had
the Family Opportunity Act that
would have helped 500,000 severely dis-
abled children. The Senator voted
against that. We had a vote against a
bill in regard to the children’s health
insurance shortfall. The Senator voted
against that. The Senator voted
against an outreach and enrollment to
get eligible children health care cov-
erage for which they are entitled. If the
Senator were serious about helping
low-income people, the Senator would
have voted for that because we took
care of a lot of the children the Sen-
ator is talking about.

Mr. BYRD. I ask that Senators ad-
dress each other in the third person,
not in the second person.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is correct; if
Senators would address each other
through the Chair and in the third per-
son.

Mr. GRASSLEY. I raise a point of
order that the amendment is not ger-
mane to the underlying bill.

Mr. DURBIN. Mr. President, do I
have time remaining?

The PRESIDING OFFICER. All time
has expired.

Mr. DURBIN. I move to waive the ap-
plicable budget provisions for consider-
ation of the amendment. I ask for the
yveas and nays on the motion to waive.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
to waive the Budget Act for the consid-
eration of amendment No. 2596.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. MCCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Mississippi (Mr. LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 43,
nays 55, as follows:

[Rollcall Vote No. 337 Leg.]

YEAS—43
Akaka Boxer Conrad
Baucus Byrd Dayton
Bayh Cantwell Dodd
Biden Carper Dorgan
Bingaman Clinton Durbin
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Feingold Lautenberg Reed
Feinstein Leahy Reid
Harkin Levin Rockefeller
Inouye Lieberman Salazar
Jeffords Lincoln Sarbanes
Johnson Mikulski Schumer
Kennedy Murray Stabenow
Kerry Nelson (FL)
Kohl Obama, Wyden
Landrieu Pryor
NAYS—55

Alexander DeWine Murkowski
Allard Dole Nelson (NE)
Allen Domenici Roberts
Bennett Ensign Santorum
Bond Enzi Sessions
Brownback Frist Shelby
Bunning Graham Smith
Burns Grassley Snowe
Burr Gregg
Chafee Hagel ZE:\?EEZ
Chambliss Hatch
Coburn Hutchison Sununu
Cochran Inhofe Talent
Coleman Isakson Thomas
Collins Kyl Thune
Cornyn Lugar Vitter
Craig Martinez Voinovich
Crapo McCain Warner
DeMint McConnell

NOT VOTING—2
Corzine Lott

The PRESIDING OFFICER. On this
vote, the yeas are 43, the nays are 55.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.
The point of order is sustained and the
amendment falls.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized for 1
minute.

AMENDMENT NO. 2605

Mr. OBAMA. Mr. President, amend-
ment No. 2605 deals with Hurricane
Katrina contracting. This sense-of-the-
Senate amendment I offer with Sen-
ators COBURN, LAUTENBERG, ENSIGN,
and JOHNSON is a simple effort to en-
force some accountability and trans-
parency into the contracting process.

FEMA needs to reopen its no-bid con-
tracts. FEMA representatives testified
before Senate committees they would
do so. They have now backed away
from that. That is unacceptable.

I hope my colleagues will support
this amendment.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the amend-
ment be adopted.

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ment is adopted.

The amendment (No. 2605) was agreed
to.

AMENDMENT NO. 2588

The PRESIDING OFFICER. The
question is now on the amendment
from the Senator from Massachusetts,
Mr. KENNEDY, with 2 minutes evenly di-
vided.

The Senator from Massachusetts is
recognized for 1 minute.

Mr. KENNEDY. Mr. President, this is
a very simple amendment but an
amendment of enormous importance
and consequence for the children of
this Nation.

If you look at this chart that shows
virtually all the industrial nations of
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the world, we have the highest instance
of child poverty of all industrial na-
tions in the world.

This amendment I offer adds a 1-per-
cent surtax on millionaires who pay
their contributions in terms of the In-
ternal Revenue Service. It is just a 1-
percent add-on. It pays into a fund to
fight child poverty, a designated fund
that will eventually be decided by the
leadership and by the President of the
United States.

This is a moral issue. It is a chil-
dren’s issue. It is a value issue. And
this is something that can make an
enormous difference to the children of
this country.

Here in the richest country in the
world, we allow children to suffer,
without money, without a home, with-
out food.

No great nation can ignore this chal-
lenge. The images of Katrina proved
that. We can lift children out of pov-
erty, all it requires is the will to do it
and the leadership to make it happen.

In the powerful word of the gospel,
“To whom much is given, much is re-
quired.” I urge my colleagues to sup-
port this amendment.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, there
is substantial research that shows the
way to make progress in eliminating
poverty is to encourage healthy mar-
riages, responsible fathership, full-time
work, and education.

The poverty rate for married couple
families is 5.5 percent. The overall pov-
erty rate is 12.7 percent. The poverty
rate for single-family households, if
there is no husband, is 28 percent.

So it is quite obvious, poverty reduc-
tion should not be a partisan issue. We
know what we need to do to reduce
poverty. So we need to roll up our
sleeves, work together, strengthen
marriage, strengthen fatherhood, pro-
mote education, and get people full-
time work. That is the way to end pov-
erty. Statistics prove it.

I make the point that the pending
amendment is not germane to the
measure now before the Senate, and I
raise a point of order against it under
section 305 of the Budget Act.

Mr. KENNEDY. Mr. President, pursu-
ant to section 904 of the Congressional
Budget Act of 1974, I move to waive the
applicable sections of that act for pur-
poses of the pending amendment, and I
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion.

The clerk will please call the roll.

The bill clerk called the roll.

Mr. McCCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Mississippi (Mr. LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?
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The yeas and nays resulted—yeas 36,
nays 62, as follows:
[Rollcall Vote No. 338 Leg.]

YEAS—36
Akaka Feinstein Lieberman
Bayh Harkin Mikulski
Bingaman Inouye Murray
Boxer Jeffords Nelson (FL)
Byrd Johnson Obama
Clinton Kennedy Reed
Conrad Kerry Reid
Dayton Kohl Rockefeller
Dodd Landrieu Sarbanes
Dorgan Lautenberg Schumer
Durbin Leahy Stabenow
Feingold Levin Wyden
NAYS—62

Alexander Crapo McConnell
Allard DeMint Murkowski
Allen DeWine Nelson (NE)
Baucus Dole Pryor
Bgnnett Domenici Roberts
Biden Ens;gn Salazar
Bond Enzi Santorum
Browpback Frist Sessions
Bunning Graham Shelb
Burns Grassley L y

Smith
Burr Gregg
Cantwell Hagel Snowe
Carper Hatch Specter
Chafee Hutchison Stevens
Chambliss Inhofe Sununu
Coburn Isakson Talent
Cochran Kyl Thomas
Coleman Lincoln Thune
Collins Lugar Vitter
Cornyn Martinez Voinovich
Craig McCain Warner

NOT VOTING—2
Corzine Lott

The PRESIDING OFFICER. On this
vote, the yeas are 36, the nays are 62.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.
The point of order is sustained and the
amendment falls.

The Senator from Iowa.

Mr. GRASSLEY. Mr. President, be-
fore we have the next rollcall on the
Reed amendment, I have been asked by
many Members if we could do what
worked so successfully for Senator
SPECTER on his bill by enforcing the 10-
minute rule. The leader has asked me
to say that is what we are going to do.
So we will have regular order after the
10-minute rollcall vote, so people
should stay around close to make sure
they get their vote recorded.

We are going to enforce the Specter
rule. If you don’t like it, blame Spec-
ter.

The PRESIDING OFFICER. There is
2 minutes equally——

Mr. SPECTER. Mr. President, I ob-
ject.

Mr. REID addressed the Chair.

The PRESIDING OFFICER.
Democratic leader.

Mr. REID. I don’t know how many
amendments we have but lots of them
tonight. I am sure they are all very
meritorious. I have an amendment
dealing with renewables. I am going to
allow a voice vote on that. I think oth-
ers might want to follow that example.
I think with rare exception we kind of
know how they are going to turn out
anyway. You either win or lose. The
vote outcome is the same whether it is
by a rollcall or voice vote. So I am
going to have a voice vote on my re-
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newable energy amendment. I hope
others would follow suit on some of
theirs.

AMENDMENT NO. 2626

The PRESIDING OFFICER. There is
2 minutes equally divided on the Reed
of Rhode Island amendment.

The Senator from Rhode Island is
recognized.

Mr. REED. I thank the Chair.

My amendment would fully fund the
LIHEAP program, providing a 1-year
temporary windfall profits tax on large
0il companies. Previously, a majority
of this body has voted to fully fund
LIHEAP. We have not had an offset.
This would be an offset. The mecha-
nism I propose would be based upon
Senator SCHUMER’s proposal. It does
not have the problems that were iden-
tified by Senator DOMENICI with re-
spect to the Dorgan and Dodd proposal.

My amendment will tax these compa-
nies at an equitable rate. It will raise
$2.92 billion. It will fully fund LIHEAP,
and it will provide relief to families
throughout this country who literally
struggle, who either choose to heat or
to eat. I think we can do much better
to help our families. There has been
majority support of this bill. I hope we
have sufficient support that we can ac-
tually provide the resources to provide
help to struggling families this winter.

I urge all my colleagues to support
the amendment.

I retain any time I have remaining.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Iowa.

Mr. GRASSLEY. I support the
LIHEAP program. Most everybody in
this body supports the LIHEAP pro-
gram. I have had an opportunity to
vote for that even in recent days. But
we have to make sure we do it in the
right way. I have even tried to get oil
companies to contribute to the low-in-
come fuel fund. But here we have the
Senator resurrecting the old nonwork-
able windfall profits tax. As Senator
DOMENICI said in previous debate, this
is one way of raising the price of gaso-
line and other fuels.

I ask you to oppose this amendment,
and I would raise the point that the
amendment is not germane.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. REED. Mr. President, pursuant
to section 904 of the Budget Act, I
move to waive the applicable sections
of the act with regard to the pending
amendment, and I ask for the yeas and
nays.

The PRESIDING OFFICER (Mr.
BUNNING). Is there a sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion. The clerk will call the roll.

The assistant Journal clerk called
the roll.

Mr. McCCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Mississippi (Mr. LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.
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The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 50,
nays 48, as follows:

[Rollcall Vote No. 339 Leg.]

YEAS—50

Akaka Feingold Nelson (FL)
Baucus Feinstein Obama
Bayh Gregg Pryor
Biden Harkin Reed
Boxer Inouye Reid
Byrd Jeffords Rockefeller
Cantwell Johnson Salazar
Carper Kennedy
Chafee Kerry 22;?1?;1:5
Clinton Kohl

Snowe
Coleman Lautenberg
Collins Leahy Specter
Conrad Levin Stabenow
Dayton Lieberman Sununu
Dodd Lincoln Thune
Dorgan Mikulski Voinovich
Durbin Murray Wyden

NAYS—48
Alexander DeMint Lugar
Allard DeWine Martinez
Allen Dole McCain
Bennett Domenici McConnell
Bingaman Ensign Murkowski
Bond Enzi Nelson (NE)
Brownback Frist Roberts
Bunning Graham Santorum
Burns Grassley Sessions
Burr Hagel Shelby
Chambliss Hatch Smith
Coburn Hutchison Stevens
Cochran Inhofe Talent
Cornyn Isakson Thomas
Craig Kyl Vitter
Crapo Landrieu Warner
NOT VOTING—2

Corzine Lott

The PRESIDING OFFICER (Mr. MAR-
TINEZ). On this vote, the yeas are 50,
the nays are 48. Three-fifths of the Sen-
ators duly chosen and sworn not having
voted in the affirmative, the motion is
rejected. The point of order is sus-
tained and the amendment falls.

The Senator from Iowa.

Mr. GRASSLEY. Mr. President, I
have a list of amendments on which I
wish to propound a unanimous consent
request.

I ask unanimous consent that fol-
lowing the disposition of the Sununu
amendment, that Senator LINCOLN be
recognized to offer an amendment and
speak for 2 minutes, after which the
amendment will be withdrawn; further,
that the Senate then proceed to votes
in relation to the following amend-
ments in sequence order; provided that
there be 2 minutes equally divided be-
tween the votes and that no second-de-
gree amendments be in order to the
amendment prior to the vote: Schumer
amendment No. 2635, Reid amendment
No. 2653, Nelson amendment No. 2601,
Bingaman amendment No. 2642, Durbin
amendment No. 2623, and Nelson
amendment No. 2625.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Montana.

Mr. BAUCUS. Mr. President, was the
last unanimous consent request agreed
to?

The PRESIDING OFFICER. It was.
MODIFICATION TO AMENDMENT NO. 2635 VITIATED

Mr. BAUCUS. Mr. President, we have
a matter we have to fix. I ask unani-
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mous consent that the modification to
the Schumer amendment No. 2635 be vi-
tiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2653, AS MODIFIED

Mr. BAUCUS. Mr. President, the
modification should be to the Reid of
Nevada amendment.

The amendment, as modified, is as
follows:

At the end of title IV, add the following:

Subtitle B—Extending Tax Incentives for Re-
newable Energy Production and Energy Ef-
ficient Construction

SECTION 411. EXTENSION OF RENEWABLE EN-

ERGY PRODUCTION CREDIT
THROUGH 2010.

Paragraphs (1), (2), (3), (4), (5), (6), (7), and
(9) of section 45(d) (relating to qualified fa-
cilities) are amended by striking ‘2008’ each
place it appears and inserting “2011”°.

SEC. 412. EXTENSION OF RENEWABLE ENERGY

INVESTMENT TAX CREDIT THROUGH
2010.

Paragraphs (2)(A)(1)(IT) and (3)(A)(ii) (relat-
ing to energy credit) is amended by striking
€2008° both places it appears and inserting
20117,

SEC. 413. EXTENSION OF CLEAN RENEWABLE EN-

ERGY BONDS THROUGH 2010.

Section 54(m) (relating to termination) is
amended by striking ‘2007’ and inserting
420107,

SEC. 414. EXTENSION OF ENERGY EFFICIENT

COMMERCIAL BUILDINGS DEDUC-
TION THROUGH 2010.

Section 179D(h) (relating to termination) is
amended by striking ‘2007 and inserting
€€20107°.

SEC. 415. EXTENSION OF NEW ENERGY EFFI-

CIENT HOME CREDIT THROUGH 2010.

Section 45Li(g) (relating to termination) is
amended by striking ‘2007 and inserting
€€20107.

SEC. 416. EXTENSION OF RESIDENTIAL RENEW-

ABLE ENERGY EFFICIENT PROP-
ERTY CREDIT THROUGH 2010.

Section 256D(g) is amended to read as fol-
lows:

‘“(a) TERMINATION.—The credit allowed
under this section shall not apply to—

‘(1) property described in paragraph (1) or
(2) of subsection (d) placed in service after
December 31, 2010, and

‘“(2) property described in subsection (d)(3)
placed in service after December 31, 2007.”".
SEC. 417. EXTENSION OF NONBUSINESS ENERGY

PROPERTY CREDIT THROUGH 2010.

Section 25C(g) (relating to termination) is
amended by striking ‘2007’ and inserting
€2010”°.

SEC. 418. IMPOSITION OF WITHHOLDING ON CER-

TAIN PAYMENTS MADE BY GOVERN-
MENT ENTITIES.

(a) IN GENERAL.—Section 3402 is amended
by adding at the end the following new sub-
section:

“(t) EXTENSION OF WITHHOLDING TO CERTAIN
PAYMENTS MADE BY GOVERNMENT ENTITIES.—

‘(1) GENERAL RULE.—The Government of
the United States, every State, every polit-
ical subdivision thereof, and every instru-
mentality of the foregoing (including multi-
State agencies) making any payment for
goods and services which is subject to with-
holding shall deduct and withhold form such
payment a tax in an amount equal to 3 per-
cent of such payment.

‘“(2) EXCEPTIONS.—Paragraph (1) shall not
apply to any payment—

‘“(A) except as provided in subparagraph
(B), which is subject to withholding under
any other provision of this chapter or chap-
ter 3,
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‘(B) which is subject to withholding under
section 3406 and from which amounts are
being withheld under such section,

“(C) of interest,

‘(D) for real property,

‘“(BE) to any tax-exempt entity, foreign gov-
ernment, or other entity subject to the re-
quirements of paragraph (1),

‘“(F) made pursuant to a classified or con-
fidential contract (as defined in section
6050M(e)(3)), and

“(G) made by a political subdivision of a
State (or any instrumentality thereof) which
makes less than $100,000,000 of such payments
annually.

‘“(3) COORDINATION WITH OTHER SECTIONS.—
For purposes of sections 3403 and 3404 and for
purposes of so much of subtitle F (except sec-
tion 7205) as relates to this chapter, pay-
ments to any person of any payment for
goods and services which is subject to with-
holding shall be treated as if such payments
were wages paid by an employer to an em-
ployee.”’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to payments
made after December 31, 2005.

AMENDMENT NO. 2650

The PRESIDING OFFICER. There
are 2 minutes equally divided on the
Feingold amendment. Who yields time?
The Senator from Wisconsin.

Mr. FEINGOLD. Mr. President, I
thank my cosponsors, Senators
CONRAD, CHAFEE, OBAMA, and SALAZAR.
This is a good old-fashioned, classic
pay-go amendment. This is the rule
under which we used to operate.

It is very simple. Under this pay-go
amendment, you pay for what you
want. If you want to increase entitle-
ment spending, you have to pay for it.
If you want to cut taxes, you have to
pay for it. With the help of this budget
rule, we actually balanced the Federal
books, and we did so without using the
Social Security surplus.

Without this rule, we have been driv-
en back into the deficit ditch. We have
begun to pile up record amounts of
debt that our children and grand-
children will have to pay.

I urge my colleagues to support this
time-tested, commonsense rule.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I
raise the point, first of all, that we
voted on a like amendment a couple of
weeks ago. But I want to say why the
amendment is defective, as I would
have said then. It would require us to
raise taxes to extend expiring tax cuts,
but it would allow entitlement spend-
ing to continue to grow without any
offset. This then creates a double
standard between current tax law and
current spending law.

The amendment also is not germane,
and so I raise a point of order.

Mr. FEINGOLD. Mr. President, pur-
suant to section 904 of the Congres-
sional Budget Act of 1974, I move to
waive the applicable sections of that
act for the consideration of the pending
amendment. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.
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The question is on agreeing to the
motion. The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. McCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Mississippi (Mr. LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 50,
nays 48, as follows:

[Rollcall Vote No. 340 Leg.]

YEAS—50
Akaka Durbin Mikulski
Baucus Feingold Murray
Bayh Feinstein Nelson (FL)
Biden Harkin Nelson (NE)
Bingaman Inouye Obama
Boxer Jeffords Pryor
Byrd Johnson Reed
Chafee Kohl Ishzlcakzzieller
Clinton Landrieu
Coburn Lautenberg Sarbanes
Collins Leahy Schumer
Conrad Levin Snowe
Dayton Lieberman Stabenow
Dodd Lincoln Voinovich
Dorgan McCain Wyden

NAYS—48
Alexander DeWine Martinez
Allard Dole McConnell
Allen Domenici Murkowski
Bennett Ensign Roberts
Bond Enzi Santorum
Brownback Frist Sessions
Bunning Graham Shelby
Burns Grassley Smith
Burr Gregg Specter
Chambliss Hagel Stevens
Cochran Hatch Sununu
Coleman Hutchison Talent
Cornyn Inhofe Thomas
Craig Isakson Thune
Crapo Kyl Vitter
DeMint Lugar Warner

NOT VOTING—2

Corzine Lott

The PRESIDING OFFICER. On this
vote the yeas are 50, the nays are 48.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.
The point of order is sustained, and the
amendment falls.

AMENDMENT NO. 2651

There will now be 2 minutes equally
divided prior to a vote on the Sununu
amendment.

Who yields time?

The Senator from New Hampshire.

Mr. SUNUNU. Mr. President, my
amendment is quite straightforward. It
deals with a very large tax loophole
that allows Government-sponsored en-
tities, Fannie Mae and Freddie Mac, to
avoid paying any State or local taxes
whatsoever. It is a huge exemption for
companies that are private, for-profit
corporations, with their own share-
holders. These companies have far
higher profits and return on equity
than so-called big oil that we have
heard all of this criticism about for the
last several hours.

There is no reason they cannot pay
State and local taxes like any other
private, for-profit company, contribute
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back to those States, cities, and towns
in a legitimate, straightforward way
through the Tax Code. I think this is
appropriate. There is no reason we
should have such an enormous loophole
for companies that earn millions of
dollars, enough to pay their top execu-
tives not $2 million a year or $6 million
a year or $8 million a year but in some
cases $10 million a year that their chief
executives have been paid over the last
3 to 5 years.

That certainly is the kind of money
that makes it legitimate for them to be
paying State and local taxes like any
other for-profit company.

I ask for the yeas and nays on my
amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays are ordered.

The question is on agreeing to the
amendment.

The clerk will call the roll.

(Several Senators addressed
Chair).

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. Mr. President, this
amendment only singles out two com-
panies, Fannie Mae and Freddie Mac,
which have an important mission:
homeownership in our States, moving
out regional imbalances in the mort-
gage supply, integrating regional mort-
gage markets. If this amendment is
passed, here is what happens: The hous-
ing markets are hurt. At a time when
we are worried about our housing mar-
kets, we are worried about a housing
bubble that may burst, we are worried
about so many parts of the housing
market, to pull the rug out from under
Fannie Mae and Freddie Mac, which
have done an incredible job, would
make no sense whatsoever.

All the other corporations are not
talked about here, just Fannie and
Freddie. Therefore, I think this amend-
ment deserves to be defeated.

Mr. President, the pending amend-
ment is not germane. Therefore, I raise
a point of order pursuant to sections
305(b)(2) and 310(e) of the Congressional
Budget Act of 1974.

The PRESIDING OFFICER. The
point of order is well taken. The
amendment falls.

Under the previous order, the Sen-
ator from Arkansas is recognized.

AMENDMENT NO. 2652

Mrs. LINCOLN. Mr. President, I
would like to call up my amendment
numbered 2652, please.

The PRESIDING OFFICER.
clerk will report.

The assistant journal clerk read as
follows:

The Senator from Arkansas [Mrs. LIN-
COLN], for herself, Ms. SNOWE, Mr. OBAMA and
Mr. ROCKEFELLER, proposes an amendment
numbered 2652.

Mrs. LINCOLN. Mr. President, I ask
unanimous consent the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

the
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The amendment is as follows:
(Purpose: To modify the income threshold

used to calculate the refundable portion of

the child tax credit)

At the end of title IV, add the following:

SEC. . $10,000 INCOME THRESHOLD USED TO
CALCULATE REFUNDABLE PORTION
OF CHILD TAX CREDIT.

(a) IN GENERAL.—Section 24(d) (relating to
portion of credit refundable) is amended—

(1) by striking ‘‘as exceeds’” and all that
follows through ‘‘, or” in paragraph (1)(B)()
and inserting ‘‘as exceeds $10,000, or’’, and

(2) by striking paragraph (3).

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2004.

(¢) APPLICATION OF SUNSET TO THIS SEC-
TION.—Each amendment made by this sec-
tion shall be subject to title IX of the Eco-
nomic Growth and Tax Relief Reconciliation
Act of 2001 to the same extent and in the
same manner as the provision of such Act to
which such amendment relates.

Mrs. LINCOLN. Mr. President, in the
aftermath of Hurricane Katrina, the
gulf breezes blew back the curtains and
America and the world very clearly
saw the face of poverty in the United
States. We and the rest of the world
saw a situation where many of our
poorest families, our American fami-
lies, were left to fend for themselves—
many not even able to afford a bus
ticket out of town to evacuate.

We find ourselves today reconciling
our priorities, something that hard-
working American families do every
day. They reconcile their budgets, they
reconcile their priorities, to decide
what is essential to that family and
what is a luxury.

I do not believe we can have this dis-
cussion today without bringing up
what I find, in our Nation, to be one of
our greatest priorities and by far one of
our greatest blessings, and that is our
children. I believe we have an oppor-
tunity right now to help lift those fam-
ilies in Louisiana and, indeed, across
this entire Nation. In 2001 and again in
2003, Senator SNOWE and I worked to-
gether to make sure that working fam-
ilies of many low-income children were
included in the child tax credit.

Unfortunately, a recent report, high-
lighted in the New York Times, shows
that almost one-third of children do
not qualify for that child tax credit be-
cause they are in families earning too
low an income. When you break that
finding down by race, it is even more
disheartening. About half of all Afri-
can-American children and half of all
Latino children are left out of the full
tax credit, child tax credit, because
their family’s earnings are too low to
qualify.

We are talking about working fami-
lies. To qualify for this tax credit, you
have to be working and you have to
have children.

The PRESIDING OFFICER. The Sen-
ator has used her 2 minutes.

Mrs. LINCOLN. I thank my col-
leagues for listening. I understand, due
to the refundable nature of this credit,
it is not germane to the reconciliation
bill, and as a result, I will not ask for
a vote, but I do ask our colleagues to
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remember what our priorities are to-
night.

The PRESIDING OFFICER. Under
previous order, the amendment is with-
drawn.

There is now 2 minutes equally di-
vided prior to a vote on the Schumer
amendment.

The Senator from New York.

AMENDMENT NO. 2635

Mr. SCHUMER. Mr. President, this
amendment creates a temporary levy
on the excess profits of U.S. oil compa-
nies and it does it in a different way. It
takes that money and provides a non-
refundable tax credit of $100 in 2005 for
every person in the household. The rev-
enue mechanism in my amendment is
an actual tax on windfall profits that
exceed a 3-year historic average. That
makes it easy for companies to cal-
culate. Unlike the other windfall prof-
its tax amendments that have come
forward, this one will not increase pro-
duction costs and fuel costs for Amer-
ican consumers. That is because it is
levied on profits, not production; not
on profits when oil is above $40 a barrel
but only when the band of profits ex-
ceeds a set level.

This was the same mechanism that
Senator REED used for LIHEAP, and it
did get a good number of votes—50. The
revenue of the amendment goes back to
the U.S. taxpayer, not to any program,
not to the Government, with a non-
refundable credit of $100 for every per-
son in their household, and that is for
2005 only. It is revenue neutral.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. GRASSLEY. Mr. President, I op-
pose this amendment. This is an in-
crease in the price of gasoline. Also, I
don’t know how many times we have to
vote on a windfall profits tax. This is
at least the third or fourth time.

Although there is a tax credit that
the tax funds, I want everybody to
know there is no guarantee that the
tax will not be passed on to consumers
with these higher prices at the pump as
well as home heating.

This amendment raises revenue. The
bill before us raises revenue from oil
already taxed. This new tax is not well
designed and should be defeated.

I raise a point of order that the
amendment is not germane.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. I move to waive the
relevant portions of the Budget Act
and ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The question is on agreeing to the
motion.

The clerk will call the roll.

The assistant Journal clerk called
the roll.

Mr. McCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Mississippi (Mr. LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.
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The PRESIDING OFFICER (Mr.
DEMINT). Are there any other Senators
in the Chamber desiring to vote?

The yeas and nays resulted—yeas 33,
nays 65, as follows:

[Rollcall Vote No. 341 Leg.]

YEAS—33
Akaka Harkin Mikulski
Bayh Inouye Murray
Boxer Jeffords Nelson (FL)
Byrd Johnson Obama
Clinton Kennedy Reed
Dayton Kerry Reid
Dodd Kohl Rockefeller
Dorgan Lautenberg Sarbanes
Durbin Leahy Schumer
Feingold Levin Stabenow
Feinstein Lieberman Wyden
NAYS—65

Alexander Craig McCain
Allard Crapo McConnell
Allen DeMint Murkowski
Baucus DeWine Nelson (NE)
Bennett Dole Pryor
Biden Domenici Roberts
Bingaman Ensign Salazar
Bond Enzi
Brownback Frist zant'orum
Bunning Graham ©SSIoNS

Shelby
Burns Grassley X
Burr Gregg Smith
Cantwell Hagel Snowe
Carper Hatch Specter
Chafee Hutchison Stevens
Chambliss Inhofe Sununu
Coburn Isakson Talent
Cochran Kyl Thomas
Coleman Landrieu Thune
Collins Lincoln Vitter
Conrad Lugar Voinovich
Cornyn Martinez Warner

NOT VOTING—2
Corzine Lott
The PRESIDING OFFICER. On this

vote, the yeas are 33, the nays are 65.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.
The point of order is sustained and the
amendment falls.

AMENDMENT NO. 2653, AS MODIFIED

The PRESIDING OFFICER. There is
2 minutes equally divided prior to the
motion on the Reid amendment.

The Senator from Nevada.

Mr. REID. Mr. President, this is a bi-
partisan amendment. It is very simple,
direct, and to the point. We need more
electricity that does not rely on in-
creasingly expensive natural gas.

The quickest way to get more elec-
tricity without using more natural gas
is through the increased use of renew-
ables with greater efficiency.

Unfortunately, the deadlines for the
renewable energy and efficiency tax in-
centives that we now have in law cut
off much too soon to be really effec-
tive. So this amendment extends those
deadlines through 2010 to match the
current tax incentives for conventional
and fossil energy projects.

I urge Members to support this
amendment. It is fair, it is paid for,
and it will make a quick and signifi-
cant dent in the Nation’s enormously
expensive natural gas consumption.

Nevadans and all Americans rely
heavily on natural gas for electricity
and heating. This Congress needs to
take action to address the insanely
high prices of natural gas as soon as
possible.
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I ask unanimous consent that Sen-
ators KERRY, SNOWE, SALAZAR, LAUTEN-
BERG, BAYH, BINGAMAN, JEFFORDS, and
FEINSTEIN be added as cosponsors of
the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, I
happen to be the original author of sec-
tion 45, renewable fuels.

I have extended this provision al-
ready through 2008. The amendment
will undermine the reconciliation bill
by going beyond our 5-year budget win-
dow, and the amendment is no longer
paid for.

So, regrettably, I oppose this specific
amendment. But as the author of sec-
tion 45, you can be assured that when it
is necessary to extend it, we will. I ask
you to vote against this amendment.

The PRESIDING OFFICER. Is there
further debate? If not, the question is
on agreeing to the amendment, as
modified.

The amendment (No. 2653), as modi-
fied, was rejected.

AMENDMENT NO. 2601

The PRESIDING OFFICER. There
will now be 2 minutes equally divided
on the Nelson of Florida amendment.

Mr. NELSON of Florida. Mr. Presi-
dent, all of you have heard from your
senior citizens. With the implementa-
tion of the prescription drug bill, our
seniors have so many plans to choose
from that they are confused—and, in
some cases, they are bewildered; in
some cases, they are frightened about
making the wrong choice by the dead-
line and then not having the oppor-
tunity to correct it for 1 year.

This amendment would extend the
deadline from May to December. I hope
for the sake of our seniors that you
will vote for this amendment.

Mr. GRASSLEY. Mr. President, this
amendment is simply not necessary.
The first enrollment period began—can
you believe it—just 2 days ago, and
somebody says, You know, it is not
long enough. It is going to last for 6
months—until May 15.

There are lots of resources available.
As one example, States have counselors
available to assist beneficiaries under
the State Health Insurance Program.

That is the whole point of that pro-
gram—+to help beneficiaries understand
the Medicare benefits in the legisla-
tion.

The bottom line is that it is no picnic
to sort through the fine print of health
insurance. It even may rank among the
most unpopular and complicated re-
sponsibilities of American adulthood—
like deciphering your income tax.

The Centers for Medicare and Med-
icaid Services developed a nationwide
network of other community-based or-
ganizations that can provide bene-
ficiaries one-on-one assistance. The
prescription drug plans base their pro-
posal to serve Medicare beneficiaries
on the enrollment period specified in
the law. The amendment would affect
those proposals and could lead to high-
er costs for both beneficiaries and the
government.
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I, for one, am tired of people on the
other side seeming to have a lack of
confidence in our American senior citi-
zens who are often well informed about
the choices they can make and make
good decisions.

This amendment is not needed, and I
raise a point of order on germaneness.

Mr. NELSON of Florida. Mr. Presi-
dent, how much time do I have remain-
ing?

The PRESIDING OFFICER. Sixteen
seconds.

Mr. NELSON of Florida. Mr. Presi-
dent, so much of what the Senator
from Iowa has said simply has not been
the case—hundreds of plans that sen-
iors are having to choose between.

I move to waive the relevant parts of
the Budget Act, and I ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
motion.

The clerk will call roll.

The assistant legislative clerk called
the roll.

Mr. McCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Mississippi (Mr. LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 51,
nays 47, as follows:

[Rollcall Vote No. 342 Leg.]

YEAS—51
Akaka Feingold Murray
Baucus Feinstein Nelson (FL)
Bayh Harkin Nelson (NE)
Biden Inouye Obama
Bingaman Jeffords Pryor
Boxer Johnson Reed
Byrd Kennedy Reid
Cantwell Kerry Rockefeller
Carper Kohl Salazar
Chafee Landrieu Sarbanes
Clinton Lautenberg Schumer
Conrad Leahy Snowe
Dayton Levin Specter
DeWine Lieberman Stabenow
Dodd Lincoln Voinovich
Dorgan Martinez Warner
Durbin Mikulski Wyden
NAYS—47

Alexander Crapo Lugar
Allard DeMint McCain
Allen Dole McConnell
Bennett Domenici Murkowski
Bond Ensign Roberts
Brownback Enzi Santorum
Bunning Frist Sessions
Burns Graham Shelby
Burr Grassley Smith
Chambliss Gregg

Stevens
Coburn Hagel
Cochran Hatch Sununu
Coleman Hutchison Talent
Collins Inhofe Thomas
Cornyn Isakson Thune
Craig Kyl Vitter

NOT VOTING—2

Corzine Lott

The PRESIDING OFFICER. On this
question, the yeas are 51, the nays are
47. Three-fifths of the Senators duly
chosen and sworn not having voted in
the affirmative, the motion is rejected.
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The point of order is sustained. The
amendment falls.

Mr. BAUCUS. Mr. President, there
are four votes remaining. It is my un-
derstanding they will all be voiced.
However, other Senators have said
they have amendments they want to
offer, as well. It is appropriate we begin
to cut off the number of amendments
we consider tonight. Four Senators
contacted me: Senator BOXER, Senator
DAYTON, Senator KERRY, and Senator
LANDRIEU. The time has come to limit
the number of amendments we have to-
night. We have done a pretty good job
accommodating Senators.

I ask unanimous consent after the
three remaining amendments—Sen-
ators Bingaman, Durbin, and Nelson—
are taken up, and I am told will all be
voiced, that following those amend-
ments only the amendments then be in
order are amendments offered by Sen-
ator BOXER, Senator DAYTON, Senator
KERRY, and Senator LANDRIEU, and
that those be the only amendments re-
maining to be considered to the bill to-
night and to the bill at all.

I amend that by saying it is my un-
derstanding that Senator LANDRIEU has
two, but they will be voiced and not re-
quire a recorded vote, and there will be
a managers’ amendment that will be in
order to the bill. Senator HARKIN would
like to be added to the list with one
amendment. So, therefore, it will be:
Boxer, Dayton, Kerry, Landrieu,
Landrieu—again, Landrieu’s will be
voiced—and Harkin. I am hopeful some
of these others will also be voiced when
we get to them.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. DAYTON. Mr. President, reserv-
ing the right to object, in the request,
please note I have two amendments.

Mr. BAUCUS. Senator DAYTON has
two amendments.

Mr. DAYTON. May I ask, do the man-
agers intend to have final passage to-
night?

Mr. BAUCUS. That is our intention.

Mr. DAYTON. All right. Thank you.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

AMENDMENT NO. 2642

There is 2 minutes equally divided
prior to a vote on the Bingaman
amendment.

The Senator from Montana.

Mr. BAUCUS. Mr. President, the Sen-
ate is not in order. We are making a lot
of progress tonight, and we will make
even greater progress if the Senate
stays in order.

The PRESIDING OFFICER. The Sen-
ate will be in order.

The Senator from New Mexico.

Mr. BINGAMAN. Mr. President, I
offer this amendment on behalf of my-
self, Senator KERRY, and Senator
SNOWE. This is an amendment that will
create a tax credit for small businesses,
to encourage them to offer employees
health insurance. By ‘‘small busi-
nesses,”” I have defined that in the
amendment as employers with 50 or
fewer employees.

S13129

In my State, one of the biggest prob-
lems I hear that small employers com-
plain about is their inability to cover
the high cost of health care. This is a
nonrefundable tax credit for the pur-
chase of health insurance by the em-
ployer. The tax credit would range
from 30 percent to 50 percent of the
cost of a qualified health insurance ex-
pense, with smaller employers getting
the largest credit.

This is absolutely essential if we are
going to expand health care coverage
in the country. It is fully offset. I urge
my colleagues to support this amend-
ment and add it to this legislation be-
fore we complete final passage.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I
know this amendment is well-intended
because if there is anything I hear from
my constituents, particularly small
business people, it is the problems with
health insurance. But it is not going to
work with this legislation because it is
going to make the reconciliation proc-
ess out of order.

So I ask the Members to oppose it.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2642) was re-
jected.

AMENDMENT NO. 2623

The PRESIDING OFFICER. There
will be 2 minutes evenly divided prior
to a vote on the Durbin amendment.

The Senator from Illinois.

Mr. DURBIN. Mr. President, this
amendment provides a fully offset tax
credit to the very best companies in
America. We call them patriotic em-
ployers. They are employers who invest
in creating jobs in the United States,
not overseas. They are employers who
pay a decent wage, at least $7.75 an
hour. They are employers who provide
a retirement plan, either defined ben-
efit or defined contribution, matching
at least 5 percent of workers’ contribu-
tions. They are employers who pay
health insurance, up to 60 percent of
the workers’ health care premiums.
And they are employers who make up
the difference when their employees,
who are in the Guard and Reserve, go
off to serve their country.

These are the very best employers in
America. We should reward them with
a l-percent tax credit, fully offset.
Stand up for the best employers in
America. Support this amendment.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, this
amendment is also well intended. It is
not germane. I am not going to raise a
point of germaneness. I raise the point
that it does not fit in with the rec-
onciliation.

The PRESIDING OFFICER. Is there
further debate on the amendment? If
not, the question is on agreeing to the
amendment.

The amendment (No. 2623) was re-
jected.
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The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Craig-
Rockefeller amendment also be added
to the list of amendments still in
order. And that will be it.

The PRESIDING OFFICER. Will the
Senator restate the request.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Craig-
Rockefeller amendment be added to
the list of amendments still in order
tonight.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from Iowa.

Mr. GRASSLEY. Mr. President, in
conjunction with the Craig amend-
ment, I had an amendment I was going
to offer as a substitute. So I want the
Grassley amendment on there as well.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2625

There will now be 2 minutes equally
divided prior to a vote on the Nelson
amendment.

The Senator from Nebraska.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I call up amendment No. 2625.

The PRESIDING OFFICER. The
amendment is pending.

Mr. NELSON of Nebraska. Mr. Presi-
dent, it has already been offered and is
ready.

Mr. President, the Treasury Depart-
ment has the capacity by law to
outsource contracts to collect unpaid
tax debts. As it currently stands, as
they contract with employers, many of
the benefits that have existed in the
past for the hiring of disabled workers,
disabled veterans, would not carry
forth in these contract situations as
they do for employment in the Federal
Government.

This amendment will enable the
Treasury Department, in awarding con-
tracts, to give a preference to those
companies that hire and engage dis-
abled workers and disabled veterans.
There is no tax money involved in this.
There is no tax credit. They just have
a preference if they hire disabled work-
ers. These disabled workers will come
off the Social Security SSI benefits
and the disability DI benefits. They
will become taxpaying citizens.

I think this is a great amendment. I
hope my colleagues will accept it.

I thank the Chair for the opportunity
to speak.

Mr. DEWINE. Mr. President, 15 mil-
lion persons with disabilities are unem-
ployed and actively seeking employ-
ment. There simply has been no meas-
urable change in the unemployment
situation for persons with disabilities
since the American’s with Disabilities
Act. That is unacceptable. It is wrong.
It is something we have to change. We
can do better, and we have to do better.

Senator NELSON from Nebraska and I
have an amendment that will do just
that. Our amendment would establish a
preference under the debt collection
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contracting program for contractors
who hire people with disabilities and
disabled veterans.

This amendment would require that
at least a specified percentage of the
individuals employed by the contractor
to provide debt collection services
qualify as people with disabilities or
disabled veterans.

A provision of the American Jobs
Creation Act of 2004 authorized the In-
ternal Revenue Service to contract
with private collection agencies to col-
lect certain past due income taxes. If
the same tax collection activities were
still conducted by Federal employees,
current law would give employment
preferences to disabled veterans in fill-
ing those Federal jobs. In addition, if
other persons with disabilities were
employed by the Federal Government
in those jobs, they would benefit from
the Federal Government’s long history
of promoting job opportunities for peo-
ple with disabilities.

By enacting legislation to privatize
debt collection and improve the IRS’
tax collection efforts, Congress cer-
tainly did not intend to curtail the
Government’s commitment to creating
meaningful job opportunities for people
with disabilities and disabled veterans.
So I urge my fellow Senators to sup-
port this amendment. Again, there are
15 million persons with disabilities who
are unemployed and actively seeking
employment. We have an opportunity
now to help put them back to work.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the amend-
ment be adopted.

The PRESIDING OFFICER. Is there

objection?
The Senator from Ohio.
Mr. DEWINE. Mr. President, there

are 15 million people with disabilities
who are unemployed in this country.
This amendment will help in a small
way to deal with that problem.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the amend-
ment be adopted.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The amendment (No. 2625) was agreed
to.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

AMENDMENT NO. 2634

Mrs. BOXER. Mr. President, I call up
amendment No. 2634 and ask for its im-
mediate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from California [Mrs. BOXER]
proposes an amendment numbered 2634.

Mrs. BOXER. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

The
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(Purpose: To provide an additional
$500,000,000 for each of fiscal years 2006
through 2010, to be used for readjustment
counseling, related mental health services,
and treatment and rehabilitative services
for veterans with mental illness, post-trau-
matic stress disorder, or substance use dis-
order)

At the appropriate place, insert the fol-
lowing:

SEC. . TREATMENT AND SUPPORT SERVICES

FOR VETERANS.

Out of any money in the Treasury of the
United States not otherwise appropriated,
and in addition to any amount otherwise ap-
propriated, there are appropriated
$500,000,000 to the Secretary of Veterans Af-
fairs for each of fiscal years 2006 through
2010, to provide veterans suffering from men-
tal illness, post-traumatic stress disorder, or
drug or alcohol dependency with—

(1) readjustment counseling and related
mental health services under section 1712A of
title 38, United States Code; and

(2) treatment and rehabilitative services
under section 1720A of such title.

SEC. . ELIMINATION OF THE SCHEDULED

PHASE OUT OF THE LIMITATIONS ON
PERSONAL EXEMPTIONS AND
ITEMIZED DEDUCTIONS FOR INDI-
VIDUALS EARNING IN EXCESS OF
$1,000,000.

(a) PERSONAL EXEMPTIONS.—Section
151(d)(3)(E) of the Internal Revenue Code of
1986 is amended by adding at the end the fol-
lowing new clause:

¢(iii) EXCEPTION.—This subparagraph shall
not apply with respect to any individual
whose adjusted gross income for the taxable
year exceeds $1,000,000 ($2,000,000 in the case
of a joint return).”.

(b) ITEMIZED DEDUCTIONS.—Section 68(f) of
such Code is amended by adding at the end
the following new paragraph:

‘(3) EXCEPTION.—This subsection shall not
apply with respect to any individual whose
adjusted gross income for the taxable year
exceeds $1,000,000 ($2,000,000 in the case of a
joint return).”’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2005.

(d) APPLICATION OF EGTRRA SUNSET.—The
amendments made by this section shall be
subject to title IX of the Economic Growth
and Tax Relief Reconciliation Act of 2001 to
the same extent and in the same manner as
the provision of such Act to which such
amendment relates.

Mrs. BOXER. Mr. President, I will ex-
plain the amendment. I will do so
quickly.

The Boxer amendment provides an
additional $500 million per year for
mental health services for our Nation’s
veterans over the next 5 years. This
amendment is backed by the American
Legion, AMVETS, and Disabled Amer-
ican Veterans.

We pay for this in a very simple way.
We say the tax cuts of 2001 that have
not yet taken effect for those earning
over $1 million a year be deferred. We
find that when we pay for this $500 mil-
lion, we have millions left over to re-
duce the deficit.

In closing, let me tell my colleagues
a story.

I got an e-mail from a woman who
was married to CPT Michael Jon
Pelkey, who suffered from post-trau-
matic stress disorder for over a year.
He sought help on several occasions
but was discouraged by the wait time
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and the stigma. He thought his com-
mand would perceive him as worthless
if he started therapy.

His wife wrote:

Michael passed away in our home at Ft.
Sill, Oklahoma from a self-inflicted gunshot
wound to the chest on November 5, 2004.

She said:

I feel that my husband is a casualty of this
war and to date the Army has not [done
enough for post-traumatic stress].

I know millionaires in California,
and I know they would give up a tax
cut to help—to help—our veterans who
are fighting in deplorable conditions
every single day.

I hope my colleagues will take a
stand for our veterans and say to the
millionaires of this country: We know
you want to help them.

Mr. President, I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

Mr. GRASSLEY. Mr. President, how
much time do I have?

The PRESIDING OFFICER. No time
was provided under this order.

Is there a sufficient second?

Mr. GRASSLEY. Mr. President, I
raise a point of order on the germane-
ness of the amendment.

Mrs. BOXER. Mr. President, I move
to waive the point of order, and I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion.

The clerk will call the roll.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that these be 10-
minute votes, with 2 minutes between
the votes, but otherwise 10-minute
votes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. McCCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Mississippi (Mr. LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 43,
nays 55, as follows:

[Rollcall Vote No. 343 Leg.]

YEAS—43
Akaka Feinstein Murray
Bayh Harkin Nelson (FL)
Biden Inouye Obama
Bingaman Jeffords Pryor
Boxer Johnson Reed
Byrd Kennedy Reid
Cantwell Kerry Rockefeller
Carper Kohl
Clinton Landrieu S:ﬁ;ﬁf& s
Conrad Lautenberg Schumer
Dayton Leahy R
Dodd Levin Smith
Dorgan Lieberman Stabenow
Durbin Lincoln Wyden
Feingold Mikulski
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NAYS—55
Alexander DeMint McConnell
Allard DeWine Murkowski
Allen Dole Nelson (NE)
Baucus Domenici Roberts
Bennett Ensign Santorum
Bond Enzi Sessions
Browpback Frist Shelby
Bunning Graham Snowe
Burns Grassley S
pecter

Burr Gregg

Stevens
Chafee Hagel S
Chambliss Hatch ununu
Coburn Hutchison Talent
Cochran Inhofe Thomas
Coleman Isakson Thune
Collins Kyl Vitter
Cornyn Lugar Voinovich
Craig Martinez Warner
Crapo McCain

NOT VOTING—2

Corzine Lott

The PRESIDING OFFICER. On this
vote, the yeas are 43, the nays are 55.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.
The point of order is sustained and the
amendment falls.

The Senator from Massachusetts is
recognized.

AMENDMENT NO. 2616

Mr. KERRY. Mr. President, I call up
amendment No. 2616.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Massachusetts [Mr.
KERRY], for himself and Mr. OBAMA, proposes
an amendment numbered 2616.

Mr. KERRY. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To accelerate marriage penalty re-

lief for the earned income tax credit, to ex-

tend the election to include combat pay in
earned income, and to make modifications
of effective dates of leasing provisions of

the American Jobs Creation Act of 2004)

On page 235, between lines 13 and 14, insert
the following:

SEC. . ACCELERATION OF MARRIAGE PEN-
ALTY RELIEF WITH RESPECT TO THE
EARNED INCOME TAX CREDIT.

(a) IN GENERAL.—Subparagraph (B) of sec-
tion 32(b)(2) (relating to joint returns) is
amended—

(1) in clause (ii) by striking ¢, 2006, and
2007, and

(2) in clause (iii) by striking ‘2007’ and in-
serting ‘2005,

(b) INFLATION AMOUNT.—Section
32(j)(1)(B)(ii) is amended by striking ‘‘cal-
endar year 2007’ and inserting ‘‘calendar
year 2005,

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2005.

SEC. . EXTENSION OF ELECTION TO INCLUDE
COMBAT PAY IN EARNED INCOME.

(a) IN GENERAL.—Subclause (II) of section
32(c)(2)(B)(vi) (relating to earned income) is
amended by striking ‘‘January 1, 2006 and
inserting ‘‘January 1, 2008”’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
years beginning after December 31, 2005.

SEC. MODIFICATIONS OF EFFECTIVE
DATES OF LEASING PROVISIONS OF
THE AMERICAN JOBS CREATION ACT
OF 2004.
(a) IN GENERAL.—Section 849(b) of the

American Jobs Creation Act of 2004 is
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amended by adding at the end the following
new paragraph:

*(5) LEASES TO FOREIGN ENTITIES.—In the
case of tax-exempt use property leased to a
tax-exempt entity which is a foreign person
or entity, the amendments made by this part
shall apply to taxable years beginning after
December 31, 2004, with respect to leases en-
tered into on or before March 12, 2004.”".

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect as if
included in the enactment of the American
Jobs Creation Act of 2004.

Mr. OBAMA. Mr. President, I rise to
speak in favor of the amendment I am
offering with Senator KERRY to make
two simple yet critical improvements
to the earned income credit and to re-
duce the Federal deficit. Our amend-
ment provides relief from the marriage
penalty and from the military service
penalty faced by many low-income tax-
payers.

The EITC is one of the most effective
programs to lift working Americans
out of poverty. It rewards work, re-
duces tax burdens, and supplement
wages that help a family to be self-suf-
ficient.

It is an idea that Republicans and
Democrats can agree on because it
works. Study after study has dem-
onstrated that the EITC increases em-
ployment among single mothers and
reduces reliance on cash welfare assist-
ance. The EITC lifts millions of chil-
dren and families out of poverty each
year. Census data show that in 2003, the
poverty rate among children would
have been nearly 25 percent higher
without the EITC.

HEstablished by the Ford administra-
tion in 1975 and celebrated by Ronald
Reagan, George H.W. Bush, and Bill
Clinton, this is a program that has
long enjoyed bipartisan support. Presi-
dent Reagan characterized the EITC as
one of the best ‘“‘pro-family’’ and ‘“‘anti-
poverty’ programs.

Unfortunately, as currently struc-
tured, the EITC has a marriage pen-
alty. Working parents receive less tax
relief if they marry than if they stay
single. If we want to reduce poverty
and improve the life chances of poor
children, the last thing we should do is
penalize marriage. Children with mar-
ried parents generally have much lower
rates of poverty and better educational
outcomes. Fixing the marriage penalty
is a matter of common sense.

It is also something that this body
agreed on in the 2001 tax bill. Unfortu-
nately, unlike the marriage penalty re-
lief for middle-income taxpayers,
which was accelerated in 2003, full re-
lief for the low-income marriage pen-
alty was delayed until 2008.

Our amendment provides full mar-
riage penalty relief in 2006 rather than
requiring married taxpayers to endure
further delay.

Of all the tax breaks that Congress
considers important, this should be
among the first deserving action. It is
relatively inexpensive. It will have the
strongest economic stimulus effect. It
will improve the fairness of the Tax
Code.
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The second fix proposed by this
amendment is to ensure that the fami-
lies of our men and women in combat
are not deprived of their tax benefits.
In the midst of war, are we really going
to tell our troops that their combat
pay doesn’t count as earned income for
purposes of calculating tax credits?

That is hard to image. Our amend-
ment extends the tax protection for
combat pay through 2007. Our troops
not only earn their combat pay, but
they have also earned our respect.
They deserve our commitment of sup-
port.

The combined cost of these impor-
tant fixes is about 2 percent of the cost
of the tax reconciliation package and
provides relief to our most needy tax-
payers. Nevertheless, it is important
that even this tax cut be deficit neu-
tral. Congress has to make choices and
set priorities and cannot get away with
new spending or tax cuts that are not
paid for. American families expect this
country to pay for its priorities.

To pay for relief from the marriage
penalty and relief from the military
service penalty, this amendment closes
a tax loophole related to foreign enti-
ties by changing sale-in and lease-out
provisions. This sensible change raises
more than the cost of the important
EITC fixes.

Unlike the tax package as a whole,
this amendment does not worsen the
deficit, and it does not shift the burden
from those in our society fortunate to
have the most to those who have the
least.

Our amendment is fair. It is fiscally
responsible. It is an example of the sort
of tax policy adjustments that we
ought to be focused on in reconcili-
ation.

I urge my colleagues to support fis-
cally responsible relief of the marriage
penalty and military service penalty
for low-income families, and I ask you
to support this amendment.

Mr. KERRY. Mr. President, I ask for
the yeas and nays on the amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mr. KERRY. Mr. President, this
amendment does not raise taxes. It
does not require a new offset. What it
does is provide for our combat troops
who currently have the ability to take
combat pay and make it count against
the earned income tax credit. Believe
it or not, there are troops who need
that and use that. It expires at the end
of this year. What this amendment
does is continue it into 2007 through
the end of 2007. Secondly, it does some-
thing else. It provides a more rapid re-
lief of the marriage penalty which is
now charged to people who get the
earned income tax credit.

Now, this was already passed under
the 2001 tax legislation but will not go
into effect until 2008. This is paid for
by an offset we have already passed,
and there is sufficient money in that
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offset to accelerate the marriage pen-
alty reduction so that we reward par-
ents with kids who work and we take
away the marriage penalty and help
our troops at the same time.

I hope my colleagues will support it.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Iowa.

Mr. GRASSLEY. Mr. President, the
substance of the legislation is difficult
to argue with, but this is an outlay,
and you can’t have outlays in this par-
ticular reconciliation bill. So I raise
the point of order.

Mr. KERRY. Mr. President, pursuant
to section 904 of the Congressional
Budget Act of 1974, I move to waive the
applicable sections thereof for purposes
of this amendment.

We already have the yeas and nays.

I ask for the yeas and nays with re-
spect to the motion to waive.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion. The clerk will call the roll.

The bill clerk called the roll.

Mr. MCCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Mississippi (Mr. LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 55,
nays 43, as follows:

[Rollcall Vote No. 344 Leg.]

YEAS—b5
Akaka Durbin Murray
Baucus Feingold Nelson (FL)
Bayh Feinstein Nelson (NE)
Biden Harkin Obama
Bingaman Hutchison Pryor
Boxer Inouye Reed
Byrd Jeffords Reid
Cantwell Johnson Rockefeller
Carper Kennedy Salazar
Chafee Kerry Santorum
Clinton Kohl
Coleman Landrieu Sarbanes
Collins Lautenberg Schumer
Conrad Leahy Snowe
Dayton Levin Specter
DeWine Lieberman Stabenow
Dodd Lincoln Talent
Dole McCain Wyden
Dorgan Mikulski

NAYS—43
Alexander DeMint McConnell
Allard Domenici Murkowski
Allen Ensign Roberts
Bennett Enzi Sessions
Bond Frist Shelby
Brownback Graham Smith
Bunning Grassley Stevens
Burns Gregg
Burr Hagel iiﬂ;ﬁ;‘;
Chambliss Hatch
Coburn Inhofe Tl'lune
Cochran Isakson Vlt'ter .
Cornyn Kyl Voinovich
Craig Lugar Warner
Crapo Martinez

NOT VOTING—2

Corzine Lott

The PRESIDING OFFICER. On this
vote, the yeas are 55, the nays are 43.
Three-fifths of the Senators duly cho-
sen and sworn, not having voted in the
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affirmative, the motion is rejected.
The point of order is sustained and the
amendment falls.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

AMENDMENT NO. 2629

Mr. DAYTON. Mr. President, I call
up amendment 2629 and ask for its im-
mediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Minnesota [Mr. DAYTON]
proposes an amendment numbered 2629.

Mr. DAYTON. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To allow a refundable tax credit
for the energy costs of farmers and ranch-
ers, and to modify the foreign tax credit
rules applicable to dual capacity tax-
payers)

On page 235, between lines 13 and 14, insert
the following:

SEC. . REFUNDABLE TAX CREDIT FOR EN-

ERGY COST ASSISTANCE OF FARM-
ERS AND RANCHERS.

(a) IN GENERAL.—Subpart C of part IV of
subchapter A of chapter 1 (relating to re-
fundable credits) is amended by redesig-
nating section 36 as section 37 and by insert-
ing after section 35 the following new sec-
tion:

“SEC. 36. CREDIT FOR ENERGY COST ASSISTANCE

FOR FARMERS AND RANCHERS.

‘‘(a) GENERAL RULE.—In the case of an eli-
gible taxpayer, there shall be allowed as a
credit against the tax imposed by this sub-
title for the taxable year an amount equal to
the lesser of—

‘(1) 30 percent of the amount paid or in-
curred for qualified energy costs, or

(2) $3,000.

‘“(b) ELIGIBLE TAXPAYER.—For purposes of
this section, the term ‘eligible taxpayer’
means any individual engaged in a farming
business (as defined in section 263A(e)(4)).

‘‘(c) RESIDENTIAL ENERGY CoSTS.—For pur-
poses of this section, the term ‘qualified en-
ergy costs’ means the cost of any fuel, en-
ergy utility, natural gas, fertilizer, and heat-
ing oil used in the farming business of the
taxpayer during the taxable year.

‘‘(d) TERMINATION.—This section shall not
apply to qualified energy costs paid or in-
curred after December 31, 2005.”".

(b) No DOUBLE BENEFIT.—Section 280C is
amended by adding at the end the following
new subsection:

‘“‘(e) ENERGY ASSISTANCE FOR FARMERS AND
RANCHERS.—No deduction shall be allowed
for that portion of the expenses otherwise al-
lowable as a deduction for the taxable year
which is equal to the amount of the credit
determined under section 36(a).”.

(c) REFUNDABILITY.—Section 1324(b)(2) of
title 31, United States Code, is amended by
striking ‘‘or’”’ before ‘‘enacted’” and by in-
serting before the period at the end ‘‘, or
from section 36 of such Code’’.

(d) CLERICAL AMENDMENTS.—The table of
sections for subpart C of part IV of sub-
chapter A of chapter 1 is amended by strik-
ing the item relating to section 35 and by
adding at the end the following new items:

‘““Sec. 36. Credit for energy cost assist-
ance for farmers and ranchers.
““Sec. 37. Overpayments of tax.”.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2004.
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SEC. . MODIFICATIONS OF FOREIGN TAX
CREDIT RULES APPLICABLE TO
DUAL CAPACITY TAXPAYERS.

(a) IN GENERAL.—Section 901 (relating to
credit for taxes of foreign countries and of
possessions of the United States) is amended
by redesignating subsection (m) as sub-
section (n) and by inserting after subsection
(1) the following new subsection:

‘“(m) SPECIAL RULES RELATING TO DUAL
CAPACITY TAXPAYERS.—

‘(1 GENERAL RULE.—Notwithstanding any
other provision of this chapter, any amount
paid or accrued by a dual capacity taxpayer
to a foreign country or possession of the
United States for any period shall not be
considered a tax—

““(A) if, for such period, the foreign country
or possession does not impose a generally ap-
plicable income tax, or

“(B) to the extent such amount exceeds the
amount (determined in accordance with reg-
ulations) which—

‘(i) is paid by such dual capacity taxpayer
pursuant to the generally applicable income
tax imposed by the country or possession, or

¢(ii) would be paid if the generally applica-
ble income tax imposed by the country or
possession were applicable to such dual ca-
pacity taxpayer.

Nothing in this paragraph shall be construed

to imply the proper treatment of any such

amount not in excess of the amount deter-

mined under subparagraph (B).

‘(2) DUAL CAPACITY TAXPAYER.—For pur-
poses of this subsection, the term ‘dual ca-
pacity taxpayer’ means, with respect to any
foreign country or possession of the United
States, a person who—

‘“(A) is subject to a levy of such country or
possession, and

‘“(B) receives (or will receive) directly or
indirectly a specific economic benefit (as de-
termined in accordance with regulations)
from such country or possession.

¢“(3) GENERALLY APPLICABLE INCOME TAX.—
For purposes of this subsection—

‘“(A) IN GENERAL.—The term ‘generally ap-
plicable income tax’ means an income tax
(or a series of income taxes) which is gen-
erally imposed under the laws of a foreign
country or possession on income derived
from the conduct of a trade or business with-
in such country or possession.

‘(B) EXCEPTIONS.—Such term shall not in-
clude a tax unless it has substantial applica-
tion, by its terms and in practice, to—

‘(i) persons who are not dual capacity tax-
payers, and

‘“(ii) persons who are citizens or residents
of the foreign country or possession.”

(b) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall apply to taxes paid or ac-
crued in taxable years beginning after the
date of the enactment of this Act.

2) CONTRARY TREATY OBLIGATIONS
UPHELD.—The amendments made by this sec-
tion shall not apply to the extent contrary
to any treaty obligation of the United
States.

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized.

Mr. DAYTON. Mr. President, this
amendment would provide a Federal
tax credit to farmers for 30 percent of
their 2005 energy costs up to $3,000 per
farmer. Qualified energy costs are
those for fuels, utilities, fertilizers,
heating and drying used in farming
businesses of taxpayers during calendar
year 2005.

As my colleagues know, farmers have
been especially hard hit by soaring en-
ergy prices. In addition to sky-
rocketing energy costs, many farmers
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have been hit with higher transpor-
tation costs. In the aftermath of Hurri-
cane Katrina, American farmers des-
perately need relief.

The estimated $3 billion cost of this
measure is more than offset by closing
the tax loophole that gives a foreign oil
and gas income tax credit for oil com-
panies that provides $4.1 billion over 5
years.

I ask for the yeas and nays.

Mr. GRASSLEY. Mr. President, this
is one of those amendments we have
dealt with four or five times. It is a tax
on consumers by raising the price of
gasoline. It may be used for a good pur-
pose, but it affects the germaneness. I
raise a point of order on germaneness.
I ask my colleagues to vote against the
amendment.

Mr. DAYTON. Mr. President, I move
to waive the Budget Act with respect
to my amendment, and I ask for the
yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion. The clerk will call the roll.

The legislative clerk called the roll.

Mr. MCCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Mississippi (Mr. LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 47,
nays 51, as follows:

[Rollcall Vote No. 345 Leg.]

YEAS—47
Akaka Durbin Mikulski
Baucus Feingold Murray
Bayh Feinstein Nelson (FL)
Biden Harkin Nelson (NE)
Bingaman Inouye Obama
Boxer Jeffords Pryor
Burns Johnson Reed
Byrd Kennedy Reid
Cantwell Kerry Rockefeller
Carper Kohl Salazar
Clinton Landrieu
Coleman Lautenberg Sarbanes
Conrad Leahy Schumer
Dayton Levin Stabenow
Dodd Lieberman Talent
Dorgan Lincoln Wyden
NAYS—51
Alexander DeWine McCain
Allard Dole McConnell
Allen Domenici Murkowski
Bennett Ensign Roberts
Bond Enzi Santorum
Brownback Frist Sessions
Bunning Graham Shelby
Burr Grassley Smith
Chafee Gregg Snowe
Chambliss Hagel Specter
Coburn Hatch Stevens
Cochran Hutchison Sununu
Collins Inhofe Thomas
Cornyn Isakson Thune
Craig Kyl Vitter
Crapo Lugar Voinovich
DeMint Martinez Warner
NOT VOTING—2
Corzine Lott
The PRESIDING OFFICER. On this

vote, the yeas are 47 and the nays are
51. Three-fifths of the Senators duly
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chosen and sworn not having voted in
the affirmative, the motion is rejected.
The point of order is sustained, and the
amendment falls.

The Senator from Iowa.

AMENDMENT NO. 2665

Mr. HARKIN. I send amendment No.
2665 to the desk and ask for its imme-
diate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Iowa [Mr. HARKIN], for
himself and Mr. OBAMA, proposes an amend-
ment numbered 2665.

Mr. HARKIN. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To amend the Internal Revenue

Code of 1986 to restore the phaseout of per-

sonal exemptions and the overall limita-

tion on itemized deductions and to modify
the income threshold used to calculate the
refundable portion of the child tax credit)

At the end of title IV, add the following:

SEC. . RESTORATION OF THE PHASEOUT OF
PERSONAL EXEMPTIONS AND THE
OVERALL LIMITATION ON ITEMIZED
DEDUCTION; REDUCTION IN INCOME

THRESHOLD USED TO CALCULATE
REFUNDABLE PORTION OF CHILD
TAX CREDIT.

(a) RESTORATION OF THE PHASEOUT OF PER-
SONAL EXEMPTIONS AND THE OVERALL LIMITA-
TION ON ITEMIZED DEDUCTIONS.—

(1) RESTORATION OF PHASEOUT OF PERSONAL
EXEMPTIONS.—

(A) IN GENERAL.—Paragraph (3) of section
1561(d) (relating to exemption amount) is
amended by striking subparagraphs (E) and
(F).

(B) EFFECTIVE DATE.—The amendment
made by this paragraph shall apply to tax-
able years beginning after December 31, 2005.

(2) RESTORATION OF PHASEOUT OF OVERALL
LIMITATION ON ITEMIZED DEDUCTIONS.—

(A) IN GENERAL.—Section 68 is amended by
striking subsections (f) and (g).

(B) EFFECTIVE DATE.—The amendment
made by this paragraph shall apply to tax-
able years beginning after December 31, 2005.

(b) REDUCTION IN INCOME THRESHOLD USED
To CALCULATE REFUNDABLE PORTION OF
CHILD TAX CREDIT.—

(1) IN GENERAL.—Section 24(d) (relating to
portion of credit refundable) is amended—

(A) by striking ‘“‘as exceeds’ and all that
follows through ¢, or” in paragraph (1)(B)()
and inserting ‘‘as exceeds $9,000 (or $10,000 in
the case of taxable years beginning in 2006),
or’”’,

(B) by striking ‘2001, the $10,000 amount’’
in paragraph (3) and inserting ‘2006, the
$9,000 amount’’, and

(C) by striking ‘2000’ in paragraph (3)(B)
and inserting ‘‘2005°.

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to tax-
able years beginning after December 31, 2005.

(3) APPLICATION OF SUNSET TO THIS SEC-
TION.—Each amendment made by this sub-
section shall be subject to title IX of the
Economic Growth and Tax Relief Reconcili-
ation Act of 2001 to the same extent and in
the same manner as the provision of such
Act to which such amendment relates.

Mr. HARKIN. Mr. President, this
amendment does three things. One, it
stops next year’s scheduled phaseout of
the so-called PEP and Pease provi-
sions, a phaseout that would cost the
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Treasury $29 billion in the first 5 years
and explodes to $146 billion in 10 years
after that. Over half of this money goes
to people making over $1 million a
year.

What I would do with that is reduce
the deficit by $146 billion over that dec-
ade and, secondly, to increase the addi-
tional child care credit, making over
600,000 working families eligible and
raising the amount that over 6 million
families get for the additional child
care credit. These are people who are
making around the minimum wage.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, this
is another way of cutting back on the
mortgage deduction, the charitable de-
duction, and the State and local tax de-
duction. When these provisions of
phaseout of deductions were put in
years ago, it was subterfuge for raising
the marginal tax rate without raising
the marginal tax rate.

From Iowa, we are very transparent.
If one wants to raise the marginal tax
rate, raise the marginal tax rate but do
not do it by subterfuge. Besides, this
amendment is not germane. I raise a
point of germaneness.

Mr. HARKIN. Pursuant to section 904
of the Budget Act, I move to waive the
point of order and ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. McCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Massachusetts (Mr. LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 42,
nays 56, as follows:

[Rollcall Vote No. 346 Leg.]

YEAS—42
Akaka Feingold Lincoln
Bayh Feinstein Mikulski
Biden Harkin Murray
Bingaman Inouye Nelson (FL)
Boxer Jeffords Obama
Byrd Johnson Pryor
Cantwell Kennedy Reed
Carper Kerry Reid
Clinton Kohl Rockefeller
Conrad Landrieu Salazar
Dayton Lautenberg Sarbanes
Dodd Leahy Schumer
Dorgan Levin Stabenow
Durbin Lieberman Wyden

NAYS—56
Alexander Chafee DeWine
Allard Chambliss Dole
Allen Coburn Domenici
Baucus Cochran Ensign
Bennett Coleman Enzi
Bond Collins Frist
Brownback Cornyn Graham
Bunning Craig Grassley
Burns Crapo Gregg
Burr DeMint Hagel
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Hatch Murkowski Stevens
Hutchison Nelson (NE) Sununu
Inhofe Roberts Talent
Isakson Santorum Thomas
Kyl Sessions Thune
Lugar Shelby Vitter
Martinez Smith Voinovich
McCain Snowe

McConnell Specter Warner

NOT VOTING—2

Corzine Lott

The PRESIDING OFFICER. On this
vote, the yeas are 42, the nays are 56.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.
The point of order is sustained and the
amendment falls.

The Senator from Iowa is recognized.

Mr. GRASSLEY. Mr. President, I
have a request for 2 Members to change
the order of authorship of amendments,
so I ask unanimous consent that the
previously agreed amendment No. 2645
should be listed as Coleman and Pryor,
instead of Pryor and Coleman.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2658

Mr. DAYTON. Mr. President, I call
up amendment No. 2658 and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant journal clerk read as
follows:

The Senator from Minnesota [Mr. DAYTON]
proposes an amendment numbered 2658.

Mr. DAYTON. I ask unanimous con-
sent the reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end of the bill add the following:

SECTION 1. VALUATION OF EMPLOYEE PER-
SONAL USE OF NONCOMMERCIAL
AIRCRAFT.

(a) IN GENERAL.—For purposes of Federal
income tax inclusion, the value of any em-
ployee personal use of noncommercial air-
craft shall equal the excess (if any) of—

(1) greater of—

(A) the fair market value of such use, or

(B) the actual cost of such use (including
all fixed and variable costs), over

(2) any amount paid by or on behalf of such
employee for such use.

(b) EFFECTIVE DATE.—Subsection (a) shall
apply to use after the date of the enactment
of this Act.

Mr. DAYTON. Mr. President, this
amendment raises money. It does so by
ending tax avoidance by high-paid cor-
porate executives through their per-
sonal use of company airplanes. A re-
cent Wall Street Journal article de-
scribed the exorbitant uses of cor-
porate jets for personal recreation,
largely untaxed, that costs company
shareholders and other taxpayers mil-
lions of dollars per year. One CEO made
eight weekend roundtrips from his
Pittsburgh office to his $5 million
home in Naples, FL, where he played
golf at his exclusive private club. If the
directors and shareholders of that com-
pany want to provide that personal
luxury perk to an executive already
paid $4 million a year, I guess that is
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their business. But these executives
should pay taxes on what are clearly
personal benefits, and they should pay
taxes on the actual values of those ben-
efits, not on some artificially low fic-
tional cost.

Working men and women have to
value their benefits properly for tax
purposes or they get penalized if they
do not. Certainly, the wealthiest people
in America should also have to value
their luxury perks properly. My
amendment would raise $95 million
over 10 years, according to the Joint
Committee on Taxation, and will also
reduce a truly outrageous and self-in-
dulgent practice.

I ask for the yeas and nays. I will ac-
cept a voice vote.

Mr. GRASSLEY. I ask unanimous
consent we accept this amendment.

The PRESIDING OFFICER. Without
objection, the amendment is agreed to.

The amendment (No. 26568) was agreed
to.

Mr. DAYTON. I thank the chairman
from Iowa. It was my going-away
present. It must be my going-away
present.

The PRESIDING OFFICER. Who
seeks recognition? The Senator from
Montana.

Mr. BAUCUS. Mr. President, I antici-
pate that Senator LANDRIEU is ready to
offer her amendment. I suggest she be
recognized.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

AMENDMENT NO. 2669

Ms. LANDRIEU. Mr. President, I ask
unanimous consent to send amendment
No. 2020 to the desk, on behalf of my-
self and my colleague, Senator VITTER.

Mr. GRASSLEY. Mr. President, will
the Senator yield for a minute?

Ms. LANDRIEU. Yes, I would.

Mr. GRASSLEY. As modified?

Ms. LANDRIEU. As modified.

Mr. GRASSLEY. The modified
amendment.
The PRESIDING OFFICER. The

clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Louisiana [Ms.
LANDRIEU], for herself and Mr. VITTER, pro-
poses an amendment numbered 2669.

Ms. LANDRIEU. I ask unanimous
consent the reading of the amendment
be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment No. 2669 as modified
is as follows:

(Purpose: To provide housing relief for
individuals affected by Hurricane Katrina)
On page 35, between lines 16 and 17, insert

the following:
SEC. 104. HOUSING RELIEF FOR INDIVIDUALS AF-
FECTED BY HURRICANE KATRINA.

(a) EXCLUSION OF EMPLOYER PROVIDED
HOUSING FOR INDIVIDUAL AFFECTED BY HURRI-
CANE KATRINA.—

(1) IN GENERAL.—For purposes of the Inter-
nal Revenue Code of 1986, gross income of a
qualified employee shall not include the
value of any lodging furnished to such em-
ployee, such employee’s spouse, or any of
such employee’s dependents by or on behalf
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of a qualified employer for any month during
the taxable year.

(2) LIMITATION.—The amount which may be
excluded under subsection (a) for any month
for which lodging is furnished during the
taxable year shall not exceed $600.

(3) TREATMENT OF EXCLUSION.—For pur-
poses of the Internal Revenue Code of 1986
(other than sections 3121(a)(19) and
3306(b)(14), an exclusion under subsection (a)
shall be treated as an exclusion under sec-
tion 119 of such Code.

(b) EMPLOYER CREDIT FOR HOUSING EMPLOY-
EES AFFECTED BY HURRICANE KATRINA.—

(1) IN GENERAL.—In the case of a qualified
employer, there shall be allowed as a credit
against the tax imposed by chapter 1 of the
Internal Revenue Code of 1986 for any month
during the taxable year an amount equal to
30 percent of any amount which is excludable
from the gross income of a qualified em-
ployee of such employer under subsection
(a).

(2) CERTAIN RULES TO APPLY.—For purposes
of this section, rules similar to the rules of
section 280C(a) of such Code shall apply.

(3) CREDIT TO BE PART OF GENERAL BUSINESS
CREDIT.—The credit allowed under this sec-
tion shall be added to the current year busi-
ness credit under section 38(b) of such Code
and shall be treated as a credit allowed
under subpart D of part IV of subchapter A of
such Code.

(c) QUALIFIED EMPLOYEE.—For purposes of
this section, the term ‘‘qualified employee’’
means, with respect to any month, an indi-
vidual—

(1) who had a principal residence (as de-
fined in section 121 of the Internal Revenue
Code of 1986) in the Go Zone (as defined in
section 1400N(1) of such Code) on August 28,
2005, and

(2) who performs not less than 80 percent of
the employment services for a qualified em-
ployer in the Hurricane Katrina disaster
area (as so defined).

(d) QUALIFIED EMPLOYER.—For purposes of
this section, the term ‘‘qualified employer”’
means any employer with a trade or business
located in the Hurricane Katrina disaster
area (as so defined).

(e) APPLICATION OF SECTION.—This section
shall apply to lodging provided—

(1) after the date of the enactment of this
Act, and

(2) before the date which is 6 months after
the date of the enactment of this Act.

(3) no credit with respect to such lodging
shall be claimed before October 1, 2006.

Ms. LANDRIEU. Mr. President, this
amendment would provide a very spe-
cial and temporary tax relief to em-
ployers in the region of the hurricane
that was hit so badly, to try to help
them get their employees back to work
by providing temporary housing and
giving them a tax credit to do so. We
are having a very serious housing cri-
sis, as you all have been reading, and
you have been trying to help us with
that. This would go a long way. I thank
you for your consideration tonight.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. I ask unanimous
consent that we accept the amend-
ment.

The PRESIDING OFFICER. Without
objection, the amendment is agreed to.

The amendment (No. 2669) was agreed
to.

The PRESIDING OFFICER. The Sen-
ator from Idaho.
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AMENDMENT NO. 2655

Mr. CRAIG. Mr. President, I call up
amendment No. 26565 and ask for its im-
mediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant journal clerk read as
follows:

The Senator form Idaho [Mr. CralGc], for
himself and Mr. ROCKEFELLER, proposes an
amendment numbered 2655.

Mr. CRAIG. I ask unanimous consent
the reading of the amendment be dis-
pensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To express the sense of the Con-

gress regarding the conditions for the

United States to become a signatory to

any multilateral agreement on trade re-

sulting from the World Trade Organiza-
tion’s Doha Development Agenda Round)

At the appropriate place, insert the fol-
lowing:
SEC.

The

SENSE OF CONGRESS REGARDING
DOHA ROUND.

(a) FINDINGS.—The Congress makes the fol-
lowing findings:

(1) Members of the World Trade Organiza-
tion (WTO) are currently engaged in a round
of trade negotiations known as the Doha De-
velopment Agenda (Doha Round).

(2) The Doha Round includes negotiations
aimed at clarifying and improving dis-
ciplines under the Agreement on Implemen-
tation of Article VI of the General Agree-
ment on Tariffs and Trade 1994 (Antidumping
Agreement) and the Agreement on Subsidies

and Countervailing Measures (Subsidies
Agreement).
(3) The WTO Ministerial Declaration

adopted on November 14, 2001 (WTO Paper
No. WT/MIN(01)/DEC/1) specifically provides
that the Doha Round negotiations are to pre-
serve the ‘‘basic concepts, principles and ef-
fectiveness” of the Antidumping Agreement
and the Subsidies Agreement.

(4) In section 2102(b)(14)(A) of the Bipar-
tisan Trade Promotion Authority Act of 2002,
the Congress mandated that the principal ne-
gotiating objective of the United States with
respect to trade remedy laws was to ‘‘pre-
serve the ability of the United States to en-
force rigorously its trade laws . . . and avoid
agreements that lessen the effectiveness of
domestic and international disciplines on
unfair trade, especially dumping and sub-
sidies”.

(5) The countries that have been the most
persistent and egregious violators of inter-
national fair trade rules are engaged in an
aggressive effort to significantly weaken the
disciplines provided in the Antidumping
Agreement and the Subsidies Agreement and
undermine the ability of the United States
to effectively enforce its trade remedy laws.

(6) Chronic violators of fair trade dis-
ciplines have put forward proposals that
would substantially weaken United States
trade remedy laws and practices, including
mandating that unfair trade orders termi-
nate after a set number of years even if un-
fair trade and injury are likely to recur,
mandating that trade remedy duties reflect
less than the full margin of dumping or sub-
sidization, mandating higher de minimis lev-
els of unfair trade, making cumulation of the
effects of imports from multiple countries
more difficult in unfair trade investigations,
outlawing the critical practice of ‘‘zeroing”
in antidumping investigations, mandating
the weighing of causes, and mandating other
provisions that make it more difficult to
prove injury.
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(7) United States trade remedy laws have
already been significantly weakened by nu-
merous unjust and activist WTO dispute set-
tlement decisions which have created new
obligations to which the United States never
agreed.

(8) Trade remedy laws remain a critical re-
source for American manufacturers, agricul-
tural producers, and aquacultural producers
in responding to closed foreign markets, sub-
sidized imports, and other forms of unfair
trade, particularly in the context of the
challenges currently faced by these vital sec-
tors of the United States economy.

(9) The United States had a current ac-
count trade deficit of approximately
$668,000,000,000 in 2004, including a trade def-
icit of almost $162,000,000,000 with China
alone, as well as a trade deficit of
$40,000,000,000 in advanced technology.

(10) United States manufacturers have lost
over 3,000,000 jobs since June 2000, and United
States manufacturing employment is cur-
rently at its lowest level since 1950.

(11) Many industries critical to United
States national security are at severe risk
from unfair foreign competition.

(12) The Congress strongly believes that
the proposals put forward by countries seek-
ing to undermine trade remedy disciplines in
the Doha Round would result in serious harm
to the United States economy, including sig-
nificant job losses and trade disadvantages.

(b) SENSE OF CONGRESS.—It is the sense of
Congress that—

(1) the United States should not be a signa-
tory to any agreement or protocol with re-
spect to the Doha Development Round of the
World Trade Organization negotiations, or
any other bilateral or multilateral trade ne-
gotiations, that—

(A) adopts any proposal to lessen the effec-
tiveness of domestic and international dis-
ciplines on unfair trade or safeguard provi-
sions, including proposals—

(i) mandating that unfair trade orders ter-
minate after a set number of years even if
unfair trade and injury are likely to recur;

(ii) mandating that trade remedy duties re-
flect less than the full margin of dumping or
subsidization;

(iii) mandating higher de minimis levels of
unfair trade;

(iv) making cumulation of the effects of
imports from multiple countries more dif-
ficult in unfair trade investigations;

(v) outlawing the critical practice of ‘‘zero-
ing”’ in antidumping investigations; or

(vi) mandating the weighing of causes or
other provisions making it more difficult to
prove injury in unfair trade cases; and

(B) would lessen in any manner the ability
of the United States to enforce rigorously its
trade laws, including the antidumping, coun-
tervailing duty, and safeguard laws;

(2) the United States trade laws and inter-
national rules appropriately serve the public
interest by offsetting injurious unfair trade,
and that further ‘‘balancing modifications”
or other similar provisions are unnecessary
and would add to the complexity and dif-
ficulty of achieving relief against injurious
unfair trade practices; and

(3) the United States should ensure that
any new agreement relating to international
disciplines on unfair trade or safeguard pro-
visions fully rectifies and corrects decisions
by WTO dispute settlement panels or the Ap-
pellate Body that have unjustifiably and
negatively impacted, or threaten to nega-
tively impact, United States law or practice,
including a law or practice with respect to
foreign dumping or subsidization.

The PRESIDING OFFICER. The Sen-
ator from Idaho.
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Mr. CRAIG. Mr. President, I ask my
colleagues to join Senator ROCKE-
FELLER and myself tonight in speaking
clearly to our negotiators as they head
for the Doha Round in Hong Kong in
December.

Congress has made it clear time and
time again that U.S. negotiators can-
not bring back a trade agreement from
the Doha that weakens U.S. anti-
dumping and countervailing duty and
safeguard laws that this Congress has
put in place. These laws are widely rec-
ognized as critical tools to U.S. manu-
facturers, farmers, ranchers, and work-
ers who sometimes are forced to fight
for their rights to compete in fair envi-
ronments.

As we open up the world’s trade, let
us make sure that we have in place the
tools necessary to keep it fair and bal-
anced, and not negotiated away by our
negotiations.

It is a sense-of-the-Senate resolution
with that instruction in mind.

Mr. GRASSLEY. Mr. President, I
yield my 1 minute.

The PRESIDING OFFICER
BURR). All time has expired.

The question is on agreeing to the
amendment.

The amendment (No. 2655) was agreed
to.

The PRESIDING OFFICER. The Sen-
ator from Maine.

AMENDMENT NO. 2667

Ms. SNOWE. Mr. President, I call up
amendment No. 2667 that was filed ear-
lier, along with Senators BINGAMAN,
COLLINS, and REID.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maine [Ms.
SNOWE], for herself, Mr. BINGAMAN, Ms.
COLLINS, and Mr. REID, proposes an
amendment numbered 2667.

Ms. SNOWE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To impose withholding on certain

payments made by government entities
and to use the revenues collected to fund
programs under the Low-Income Home En-
ergy Assistance Act of 1981 through a trust
fund)

At the end of title IV add the following:
SEC. . IMPOSITION OF WITHHOLDING ON CER-

TAIN PAYMENTS MADE BY GOVERN-
MENT ENTITIES AND FUNDING OF
LIHEAP TRUST FUND.

(a) IMPOSITION OF WITHHOLDING ON CERTAIN
PAYMENTS MADE BY GOVERNMENT ENTITIES.—

(1) IN GENERAL.—Section 3402 is amended
by adding at the end the following new sub-
section:

(t) EXTENSION OF WITHHOLDING TO CERTAIN
PAYMENTS MADE BY GOVERNMENT ENTITIES.—

‘(1) GENERAL RULE.—The Government of
the United States, every State, every polit-
ical subdivision thereof, and every instru-
mentality of the foregoing (including multi-
State agencies) making any payment for
goods and services which is subject to with-
holding shall deduct and withhold form such
payment a tax in an amount equal to 1.75
percent of such payment.

(Mr.
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‘“(2) EXCEPTIONS.—Paragraph (1) shall not
apply to any payment—

“(A) except as provided in subparagraph
(B), which is subject to withholding under
any other provision of this chapter or chap-
ter 3,

‘“(B) which is subject to withholding under
section 3406 and from which amounts are
being withheld under such section,

“(C) of interest,

‘(D) for real property,

“(E) to any tax-exempt entity, foreign gov-
ernment, or other entity subject to the re-
quirements of paragraph (1),

‘“(F) made pursuant to a classified or con-
fidential contract (as defined in section
6050M(e)(3)), and

‘(@) made by a political subdivision of a
State (or any instrumentality thereof) which
makes less than $100,000,000 of such payments
annually.

‘“(3) COORDINATION WITH OTHER SECTIONS.—
For purposes of sections 3403 and 3404 and for
purposes of so much of subtitle F (except sec-
tion 7205) as relates to this chapter, pay-
ments to any person of any payment for
goods and services which is subject to with-
holding shall be treated as if such payments
were wages paid by an employer to an em-
ployee.”.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall apply to pay-
ments made after December 31, 2005.

(b) Low INCOME HOME ENERGY ASSISTANCE
TRUST FUND.—

(1) IN GENERAL.—Subchapter A of chapter
98 (relating to trust fund code) is amended by
adding at the end the following new section:
“SEC. 9511. LOW-INCOME HOME ENERGY ASSIST-

ANCE TRUST FUND.

‘“(a) CREATION OF TRUST FUND.—There is
established in the Treasury of the United
States a trust fund to be known as the ‘Low-
Income Home Energy Assistance Trust
Fund’, consisting of any amount appro-
priated or credited to the Trust Fund as pro-
vided in this section or section 9602(b).

“(b) TRANSFERS TO TRUST FUND.—There
are hereby appropriated to the Low-Income
Home Energy Assistance Trust Fund
amounts equivalent to the increased reve-
nues received in the Treasury as the result of
the amendment made by section 410(a) of the
Tax Relief Act of 2005.

“(c) EXPENDITURES FROM TRUST FUND.—
Amounts in the Low Income Home Energy
Assistance Trust Fund not to exceed
$2,920,000,000 shall be available for fiscal year
2006, as provided by appropriation Acts, to
carry out the program under the Low-In-
come Home Energy Assistance Act of 1981
through the distribution of funds to all the
States in accordance with section 2604 of
that Act (42 U.S.C. 8623) (other than sub-
section (e) of such section), but only if not
less than $1,880,000,000 has been appropriated
for such program for such fiscal year.”.

(2) CLERICAL AMENDMENT.—The table of
sections for such subchapter is amended by
adding at the end the following new item:
‘“‘Sec. 9511. Low-Income Home Energy As-

sistance Trust Fund.”.

(¢) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
subsection (a) shall take effect as if included
in the enactment of the American Jobs Cre-
ation Act of 2004.

(2) SUBSECTION (b).—The amendments made
by subsection (b) shall take effect on the
date of the enactment of this Act.

Ms. SNOWE. Mr. President, for
months we have seen escalating petro-
leum and natural gas prices, magnified
by the effects of three hurricanes. Now
with the onset of winter, home heating
oil prices are predicted to increase 44
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percent in Maine, while natural gas is
predicted to be 41 percent higher na-
tionwide. My colleagues and I have
called for LIHEAP funding increases
for months on each spending bill. This
amendment here may be our last
chance this year to keep our seniors
and disadvantaged from choosing be-
tween eating and heating. No American
should face this choice.

My amendment would add $2.92 bil-
lion in LIHEAP funding, bringing it up
to the fully authorized level. It is fully
offset. The offset addresses a long-
standing problem: government contrac-
tors aren’t paying taxes. It requires
government agencies to withhold in-
come tax for the employees of govern-
ment contractors at a rate of 1.75 per-
cent when they purchase goods and
services from government contractors.

There should be no mistake—this is
an emergency and a crisis we know is
coming, and it would be an abrogation
of our responsibility to stand by and
allow it to occur. It does not take a
crystal ball to predict the dire con-
sequences when home heating oil in
Maine is $2.45 per gallon, up 38 cents
from a year ago, and kerosene prices
average $2.75 a gallon, 51 cents higher
than this time last year and it’s not
even winter yet.

This is a necessity of life—so much so
that 73 percent of households in a re-
cent survey reported they would cut
back on, and even go without, other ne-
cessities such as food, prescription
drugs, and mortgage and rent pay-
ments. The facts are that LIHEAP is
projected to help 5 million households
nationwide this winter.

On November 4, a representative of
the Senior Companion Program called
my Bangor Office to say that they al-
ready had to admit an elderly client
into the hospital due to hypothermia,
because she couldn’t afford enough
heating oil. And, it is only the begin-
ning of November. This simply should
not be allowed to happen again.

Ms. COLLINS. Mr. President, this
amendment would express the sense of
the Senate that any increases in reve-
nues to the Treasury as a result of this
act, above the amounts specified in the
reconciliation instructions, shall be
dedicated to the Low-Income Home En-
ergy Assistance Program, also known
as LIHEAP, up to the fully authorized
amount.

Just a few months ago, the President
signed into law the Energy Policy Act
of 2005. This law, which passed the Sen-
ate overwhelmingly, authorizes $5.1 bil-
lion for the LIHEAP program for Fiscal
Year 2006. Unfortunately, even though
Chairman SPECTER worked very hard
to increase funding in the Labor-HHS
bill, that bill only provides $2.2 billion
in LIHEAP funding but $2.2 billion is
not nearly enough. The amendment I
am offering today expresses the sense
of the Senate that up to an additional
$2.9 billion in excess revenues should be
made available to the LIHEAP pro-
gram.

Our Nation was struck by three ex-
tremely powerful hurricanes. While
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these hurricanes were devastating to
the people of Florida and the gulf
coast, they have also had a major im-
pact on the rest of the Nation. Just as
the Nation should be building oil sup-
plies for the winter heating season,
these hurricanes have disrupted our al-
ready strained supplies and sent both
heating oil and gasoline prices to pain-
fully high levels.

While high energy prices have been
challenging for almost all Americans,
they impose an especially difficult bur-
den on low-income families and on the
elderly living on limited incomes. Low-
income families spend a greater per-
centage of their incomes on energy and
have fewer options available when en-
ergy prices soar. High energy prices
can even cause families to choose be-
tween keeping the heat on, putting
food on the table, or paying for much-
needed prescription medicine. These
are choices that no American family
should ever have to make.

We need more LIHEAP funding this
year. Let me describe the situation
that we are facing in my home state.
While the official start of winter is
still 2 months away, temperatures have
already fallen below freezing in much
of Maine. In Maine, 78 percent of house-
holds use home heating o0il to heat
their homes. Currently, the cost of
home heating oil is roughly $2.34 per
gallon, $0.38 above last year’s already
inflated prices. These high prices
greatly increase the need for assist-
ance, and at least 3,000 additional
Mainers are expected to apply for
LIHEAP funding this year. With more
people in need of assistance, the ben-
efit is expected to fall by roughly 10
percent to $440 per qualifying house-
hold. Unfortunately, at today’s high
prices, $440 is only enough to purchase
188 gallons of oil—far below last year’s
equivalent benefit of 251 gallons and
not nearly enough to get through even
a small portion of a Maine winter. With
rising prices and falling benefits, we
have a problem. Just to purchase the
same amount of oil this year as last
year, Maine would need an additional
$10 million in LTHEAP funds.

The bill before us is still a work in
progress, and at this point it is impos-
sible to know whether the final bill
that we pass shall provide any in-
creases in revenues to the Treasury be-
yond the amounts specified in the rec-
onciliation instructions. I would note
that Senator WYDEN offered an amend-
ment in committee that eliminates an
unnecessary tax subsidy for major oil
and gas companies. This subsidy is
worth hundreds of millions of dollars. I
believe we should eliminate even more
unnecessary subsidies for oil gas com-
panies. Regardless, I Dbelieve that
should this act result in any increase
in revenues to the Treasury beyond the
reconciliation instructions, those reve-
nues should go to the LIHEAP pro-
gram, up to the fully authorized
amount.

With winter fast approaching and en-
ergy prices soaring, home heating bills

CONGRESSIONAL RECORD — SENATE

are set to pound family budgets merci-
lessly. For 1low income families,
LIHEAP funds can be the factor that
prevents families from having to
choose between turning off the heat or
putting food on the table. I call on my
colleagues to support this amendment
expressing the sense of the Senate that
we should fully fund the LIHEAP pro-
gram.

Mr. GRASSLEY. Mr. President, I ask
my colleagues to vote against this
amendment. I am not going to raise a
point of order.

I ask for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2667) was re-
jected.

AMENDMENT NO. 2670

Mr. GRASSLEY. Mr. President, I
send to the desk the managers’ amend-
ment.

Traditionally, managers’ amend-
ments have been worked out with both
sides of the aisle.

I urge adoption of the amendment.

Mr. KERRY. Mr. President, today I
filed an amendment to the Tax Relief
Act of 2005, S. 2020, to provide addi-
tional relief for taxpayers from the in-
dividual alternative minimum tax by
truly holding harmless all taxpayers
not currently impacted by the AMT.
Senator WYDEN is a cosponsor of this
amendment.

This afternoon, the managers of the
S. 2020, Senators GRASSLEY and BAU-
CcUs, crafted a managers’ amendment
including identical language to our
amendment, and that managers’
amendment was accepted by unani-
mous consent and is now part of the
legislation that will pass the Senate.

I think we misname this tax when we
call it the alternative minimum tax.
We should call it the family tax, for
the simple reason that most taxpayers
get hit by the AMT because of where
they live and because they have chil-
dren.

We can call it the AMT or any other
innocuous name we like here on Cap-
itol Hill or at the IRS, but in practice
it is a tax on children—it is the family
tax. If you live in a certain State, and
you don’t want to pay this family tax,
about the only thing you can do is to
not start a family. We are literally
punishing Americans for having chil-
dren and building families.

In May, we heard testimony from the
Urban Institute about how the AMT
was once a ‘‘class tax’ but will soon
become a ‘‘mass tax’’ because more and
more taxpayers—mostly because they
want children—will be forced to pay
the AMT.

Nina Olson, the National Taxpayer
Advocate who works every day on the
practical implications of what we do
here, has repeatedly testified about the
complexities and the inequities of the
AMT. She said sarcastically that the
AMT ‘‘penalizes taxpayers for such
classic tax avoidance behavior as hav-
ing children or living in a high-tax
state.”
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If you look at the history of the
AMT, you can see that it badly needs
reform.

The individual AMT was created in
1969 to address the 155 individual tax-
payers with incomes exceeding $200,000
who paid no Federal income tax in 1966.
It applied to a tiny minority of house-
holds. But it is rapidly growing from
those 155 taxpayers in 1969 to 1 million
in 1999 to almost 29 million by 2010. It
now affects families with incomes well
below $200,000. By the end of the dec-
ade, repealing the AMT will cost more
than repealing the regular income tax.

Unfortunately, we cannot end this
family tax today, but we can do more
than what is in the bill. When S. 2020
was first brought before the Senate it
included a provision that would extend
the current exemption level and in-
dexes it for inflation. This provision
seeks to ‘‘patch’ or ‘hold harmless”
these middle-class taxpayers, but it is
a patch with a hole in it. It does not
cover all the moderate income individ-
uals who are impacted by the family
tax.

The Kerry-Wyden amendment, and
the enacted Grassley-Baucus amend-
ment, would protect half a million
more taxpayers from the family tax
than the original bill. This amendment
truly holds taxpayers harmless. The
same amount of taxpayers that would
be impacted by the AMT in 2005 will be
impacted in 2006.

This means 600,000 million taxpayers
will be better off under the amend-
ment. We should protect as many fami-
lies as possible from the unfair family
tax. And this amendment is paid for
with an offset that has had bipartisan
support and passed the Senate.

The cost of our proposal is fully off-
set. First, it reforms the tax law that
now applies to U.S. citizens living
abroad, so the income tax exclusion
would apply to both foreign income and
foreign housing costs. Under current
law, individuals get a tax credit for for-
eign taxes paid. This provision passed
the Senate last year and was included
in the Joint Committee on Taxation
recommendation on ways to reduce the
tax gap. Second, it would modify a pro-
vision in the underlying bill that
makes modifications to the individual
estimated tax-safe harbor to the appro-
priate percentage in 2006.

The Senate should stop punishing
taxpayers because of where they live,
because they move from one State to
another for work or school, or because
they decide to start a family. Today we
took a step in that direction. I am
grateful to Senator WYDEN for cospon-
soring the amendment with me, and I
am grateful that Senators GRASSLEY
and BAUCUS acted as well.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2670) was agreed
to.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.’’)



S13138

COMBATING TAX SHELTERS

Mr. LEVIN. Mr. President, I am of-
fering this amendment with my col-
league, Senator COLEMAN. I understand
portions of our amendment have been
cleared by both sides of the aisle and
will be included.

I thank Senators GRASSLEY and BAU-
cus for accepting this toughening of
the penalties on those who promote
abusive tax shelters or aid and abet tax
evasion. Senators GRASSLEY and BAU-
cUsS have been battling abusive tax
shelters for years now, and it is a privi-
lege to have had them as allies in this
fight.

Tax dodging costs the Government
between $300 and $350 billion every
year. A significant portion of this ‘‘tax
gap’”’ results from abusive tax shelters
and tax havens. Mr. President, $350 bil-
lion is more than the Government
spends on Medicare annually and is
close to the size of this year’s deficit.

For 3 years, we have had an indepth
subcommittee investigation into abu-
sive tax shelters developed, marketed,
and carried out by accounting firms,
banks, investment advisors, and law-
yers. We found that tax advisors
cooked up one complex scheme after
another, packaged them as generic
“tax products’” and then peddled the
products to thousands of taxpayers
across the country. This investigative
work provides the foundation for our
amendment today.

Tax chiseling is undermining the in-
tegrity of our tax system. It hurts mid-
dle income Americans by forcing them
to pay for more than their fair share
and constricting resources for essential
government programs.

The Levin-Coleman provision that
the managers have agreed to will in-
crease penalties to 100 percent on per-
sons who promote abusive tax shelters
or knowingly aid or abet taxpayers to
understate their tax liability. Cur-
rently, promoters face only a 50 per-
cent penalty. Think about this. Why
should anyone who illegally pushes an
abusive tax shelter get to keep half of
the profits?

Even worse, the current penalty for
those who knowingly aid and abet a
taxpayer in understating its tax obliga-
tion face a maximum penalty of $1,000,
or $10,000 for a corporation. But this
penalty applies only to tax return pre-
parers. It leaves out those who design,
market and carry out the tax shelter,
unless they also prepared the tax-
payer’s return. When law firms are get-
ting $50,000 for each cookie-cutter opin-
ion letter they issue, the possibility of
a $10,000 penalty provides no deterrent
whatsoever. That fine is like a jay-
walking ticket for robbing a bank.

I am pleased that today we have
reached this agreement to toughen the
current penalties, but I hope that even-
tually we can enact penalties that
cause wrongdoers to not only disgorge
their ill-gotten gains, but also pay a
monetary fine on top of that. Doing so
would be fair and would provide a
meaningful deterrent.
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The Levin-Coleman amendment also
prevented abusive tax shelters by get-
ting banks out of the business and au-
thorizing Federal agencies to share in-
formation to strengthen abusive tax
shelter enforcement. I understand that
Senator GRASSLEY is willing to con-
sider these provisions for inclusion in a
future bill, and I look forward to work-
ing with the chairman and Senator
BAUCUS and having our staffs work to-
gether on these issues.

Mr. GRASSLEY. Let me say that I
agree with the amendment’s purpose to
combat abusive tax shelters. We need
to eradicate the phony tax schemes
that abuse our tax laws at the expense
of honest taxpayers. I have worked
hard to enact legislation to combat tax
shelters by shutting them down and
raising the penalties on those who pro-
mote and participate in those phony
deals. This bill contains many more
provisions that do just that. I will add
to the bill the increased penalties on
tax shelter promoters and on aiders
and abettors, and I will support these
provisions in conference. These provi-
sions will help deter the activities of
those who sell illegal tax schemes and
those who help participants in these
schemes.

I share the Senator’s desire to com-
bat tax shelters, and I share his goals
of deterring banks’ participation in tax
shelters and in exploring ways to let
agencies work together to prevent tax
shelter activity. However, I think that
your amendment has some technical
matters that I would like my staff to
work through with your staff for future
consideration. Combating tax shelters
is a constant battle that we will con-
tinue to fight.

Mr. BAUCUS. I share Chairman
GRASSLEY’s views with respect to curb-
ing abusive tax shelters, and I look for-
ward to working with Senators LEVIN
and COLEMAN to shut down these abu-
sive transactions.

EXCISE TAXES

Mr. HATCH. Will the distinguished
Chair of the Senate Finance Com-
mittee, Senator GRASSLEY, yield for a
brief question?

Mr. GRASSLEY. I will be glad to
yield to the Senator from Utah.

Mr. HATCH. The provisions of S. 2020
concerning excise taxes to be levied on
transfers of insurance products are of
some interest to me. It is clear that
there are abuses in the system, and I
am appreciative of the chairman and
his staff for their substantial work to
address those problems.

It is my concern that the proposed
excise tax language is so broadly drawn
that it will stop what I believe are le-
gitimate transactions that constitute
best practice in this area. I am aware
of a commercial loan structure that re-
lies upon a valid insurable interest be-
tween donors and charities, where the
lender has isolated both donors and
charities from all lending risks.

Further, there is an agreeable known
benefit to the charity at loan incep-
tion, which is not reliant upon the pay-
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ment of an insurance death benefit,
and the loan structure does not include
outside investors. The loan is never re-
characterized from inception to payoff
as anything but a loan.

Is it the intent of the chairman in
this provision to shut down a straight-
forward loan transaction?

Mr. GRASSLEY. No, it is my inten-
tion that the provision should not af-
fect the ability of charities to borrow
to purchase life insurance, particularly
where the people insured are officers,
directors, employees or in some cases
established donors of the charity that
benefits.

Mr. HATCH. Does the chairman be-
lieve there is room for further discus-
sion in this area?

Mr. GRASSLEY. Yes.

Mr. HATCH. Because of the tight
timeframe for action, we were not able
to work out language prior to bringing
the bill to the floor. Would the chair-
man be able to give his assurances that
he is sympathetic to my constituents’
concerns and that he will work to ad-
dress them in a managers’ amendment
or in conference?

Mr. GRASSLEY. Yes.

Mr. ALLARD. Mr. President, I rise to
engage my colleague, Senator
SALAZAR, in a colloquy regarding the
technical changes adopted in the man-
ager’s amendment to the reconciliation
bill. We have worked hard to address
unintended consequences relating to
changes made to treatment of Type III
organizations. This is very important
because there are many fine organiza-
tions that support noble and much
needed causes. I have some of these or-
ganizations in my State of Colorado,
including one generously supported by
the Reisher family.

Mr. SALAZAR. I am happy to engage
with my distinguished colleague about
the intent of this modification. And I,
too, am glad that we were able to make
these modifications and create a spe-
cial rule for certain holdings of Type
III organizations.

Mr. ALLARD. Specifically, I am re-
ferring to the amendments providing
for the special rule for certain holdings
of Type III supporting organizations if
the holdings are held for the benefit of
the community pursuant to the direc-
tion of a State attorney general or a
State official with jurisdiction over the
Type III supporting organization. As
some of us with interest in this provi-
sion worked to address unintended con-
sequences, we thought it would be a
good idea to have the AG or State offi-
cial direction needed to ensure that the
abuses that concerned the chairman
would be addressed. As State officials
issue this general directive, it is our in-
tention that there is not any burden-
some red tape and that once the direc-
tion is given for the Type III organiza-
tion, the charity is not unnecessarily
put in limbo by the need for a
reissuance when the official changes. It
is safe to say that we intend that once
the necessary direction is given as part
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of this compromise, then there is no re-
quirement for renewals by that attor-
ney general or subsequent attorney
general that would put uncertainty at
play for the organization. Isn’t that my
friend’s understanding?

Mr. SALAZAR. 1 agree with Senator
ALLARD on his understanding and our
intent. Once an organization is re-
quired to retain holdings in any busi-
ness enterprise at the direction of an
attorney general, those holdings will
not constitute excess business holdings
as a result of some future directive or
another authority coming in and say-
ing something different. That is pre-
cisely the kind of uncertainty we are
attempting to avoid with these modi-
fications. The special rule continues to
apply. Otherwise, these organizations
and their benefit to the community
could be put at risk by future incon-
sistent actions driven by political gain
rather than by the benefit to the com-
munity. And we must not lose sight of
the fact that the primary goal of these
organizations is to benefit their com-
munity. We all agree it is necessary for
an organization to have certainty
about its status and its exemption
from the excess business holdings
rules. I commend my colleague from
Colorado for his work in having this
much needed clarification included in
the manager’s amendment.

Mr. ALLARD. Mr. President, I thank
my colleague for his kind remarks.
There is no question that we intend to
encourage more charitable giving in
this country. Mr. President, we are a
generous nation, as evident from the
amazing outpouring of private support
for the recent unfortunate rash of nat-
ural disasters both here in this country
and abroad. The donors and the organi-
zations need to be able to rely on the
direction of the State attorney general
and their legal status and this amend-
ment does that. I thank my colleague
for engaging me in this colloquy. Mr.
President, I yield the floor.

EXXON VALDEZ OIL SPILL LITIGATION

Ms. MURKOWSKI. Mr. President, I
engage Mr. GRASSLEY in a colloquy
concerning income averaglng to recipi-
ents of punitive damages awards in the
Exxon Valdez oil spill case, Case Num-
ber A89-095-CV (HRH). Specifically, I
would like to address how this will af-
fect those who engage in commercial
fishing in Alaska as their occupation.

Mr. GRASSLEY. Mr. President, I
would be happy if Ms. MURKOWSKI exX-
plained this issue in further detail.

Ms. MURKOWSKI. As all of us know,
the Exxon Valdez ran aground in March
of 1989, spilling 11 million gallons of oil
into Prince William Sound in Alaska.
A class action jury trial was held in
federal court in Anchorage, AK, in 1994.
The plaintiffs included 32,000 fishermen
among others whose livelihoods were
gravely affected by this disaster. The
jury awarded $5 billion in punitive
damages to the plaintiff class. The pu-
nitive damage award has been on re-
peated appeal by the Exxon Corpora-
tion since 1994. Many of the original
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plaintiffs, possibly more than 1,000 peo-
ple, have already died.

Once the punitive damage award of
the Exxon Valdez litigation is settled,
many fishermen will receive payments
to reimburse them for fishing income
lost due to the environmental con-
sequences of the Exxon Valdez oil spill.
It is estimated that the eventual set-
tlement may be $6.75 billion or more.

Fishermen already are eligible for in-
come averaging of any fishing income.
Section 1301 of the Internal Revenue
Code allows fishermen to average fish-
ing income over a 3-year period of
time. Therefore, I want it to be clear
that any commercial fishermen receiv-
ing punitive damages under the afore-
mentioned Exxon Valdez oil spill case
should be allowed to average their in-
come over a 3-year period.

Mr. GRASSLEY. Mr. President, I
thank Ms. MURKOWSKI for explaining
this issue in more detail.

Mr. ROCKEFELLER. Mr. President, 1
rise today to oppose the fiscal course
this Senate is pursuing. The legislation
before us today will unnecessarily add
$60 billion to our Nation’s debt. But
even more troubling is the insistence
that reasonable tax cuts be passed
using the reconciliation process. I
think most Senators in this body be-
lieve that today’s action is just the
first step toward ultimately approving
more tax cuts for wealthy investors. I
hope that my colleagues will reject
this scheme.

I appreciate the work of the chair-
man of the Finance Committee, who
crafted a bill that includes only broad-
ly supported tax cuts. Tax relief for re-
building the hurricane-devastated gulf
coast; extension and enhancement of
the R&D tax credit and the welfare tax
credits; limitations on the reach of the
alternative minimum tax; and tax in-
centives for charitable giving are all
policies that enjoy broad bipartisan
support.

Unfortunately, though, this bill is
not fiscally responsible. As the Demo-
cratic alternative demonstrates, it is
possible to enact the popular tax cuts
proposed here without adding $60 bil-
lion to the debt we pass down to our
children and grandchildren. In an age
of record deficits, Congress must
choose its priorities. We could close
tax loopholes. We could make it more
difficult for companies to avoid tax-
ation by moving their headquarters off-
shore. We could require oil companies
to pay their fair share of taxes. We
could close the tax gap by more aggres-
sively enforcing our existing tax code.

These reasonable policies are in-
cluded in the Democratic alternative,
and I hope that all of my colleagues
will support them to restore fiscal dis-
cipline in this Congress. And to anyone
who believes the fallacy that ‘‘deficits
don’t matter,” I would point out that
this year we will spend more money
paying interest on our debt than pro-
viding health care to our most vulner-
able citizens through Medicaid.

The budget reconciliation process,
which allows for expedited consider-
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ation of legislation on the Senate floor,
was created so that Congress could
enact difficult policies in order to re-
duce our national deficits. Sadly, the
process is now being abused to enact
policies that worsen our deficit and are
s0 narrowly supported that they can-
not garner sufficient votes under nor-
mal Senate procedures.

Foremost among the current pro-
posals that does not enjoy bipartisan
support is, of course, the extension of
tax breaks for capital gains and divi-
dends. I recognize that the leadership
has dropped those provisions from this
bill. However, this Senator has abso-
lutely no confidence that the intention
of using the reconciliation process to
pass those tax breaks has changed. Ex-
tending those tax breaks for even one
additional year would cost $10 billion.
And it is important to consider who
will get that $10 billion instead of the
federal treasury. Three quarters of the
capital gains and dividend income is
received by taxpayers making more
than $200,000 per year.

In my State of West Virginia, fewer
than 17 percent of taxpayers reported
any dividend income; and fewer than 11
percent of taxpayers had any capital
gains. Moreover, we ought to keep in
mind that even without the extra tax
breaks in 2009, people will pay at most
20 percent taxes on capital gains, which
is a lower tax rate than we apply to
many people’s labor. I do not accept
the argument that it is a national pri-
ority to extend these tax breaks to
2009.

The investor tax breaks simply do
not compare favorably with the provi-
sions of this bill. With the ever esca-
lating costs of college and the increas-
ing need for a highly educated popu-
lation that can be globally competi-
tive, it is appropriate to maintain the
tax deduction for tuition and fees that
made education more affordable for 3.6
million Americans in 2003, including al-
most 17,000 West Virginians. And as
low-income working Americans strug-
gle to save for their retirement, I am
pleased to support the saver’s credit
which helped 5.4 million Americans in
2003, including more than 40,000 West
Virginians.

The tuition deduction, the saver’s
cedit, and most of the other provisions
in this bill enjoy broad bipartisan sup-
port. Congress can act before the end of
this year, in a bipartisan fashion, to
extend these important tax provisions,
and offset the cost to the treasury.

I believe that many Senators on my
side of the aisle would welcome an op-
portunity to support legislation pro-
viding relief to the gulf coast and ex-
tending the expiring tax provisions in a
fiscally responsible way—but without
the specter of a reconciliation process
that is specifically intended to enact
more tax cuts for our wealthiest citi-
zens. I cannot support this bill, and I
cannot condone a reconciliation proc-
ess designed to limit the rights of the
minority while increasing the deficit.

Mr. CRAIG. Mr. President, in light of
Hurricanes Katrina and Rita and the
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mounting $319 billion deficit, Ameri-
cans have increasingly called on Con-
gress to account for its spending. The
reconciliation process is designed to
answer these calls for fiscal responsi-
bility by forcing lawmakers to look
deeply and honestly into the federal
budget and make necessary spending
cuts and provide deserved tax relief.

The tax reconciliation bill, currently
being considered by the Senate, does
many worthwhile things to this end—
such as extending essential tax provi-
sions set to expire this year like in-
creased exemption levels for the
AMT—and providing incentives to en-
courage charitable giving. The good ef-
fects of these provisions, however, are
undercut by a fundamental inconsist-
ency in the larger bill—mamely, the
bill that claims to provide tax relief
actually raises taxes. Demanding more
taxpayer dollars, in an effort to control
federal congressional spending, is not
the answer.

Section 561 of the bill, the LIFO pro-
vision, not only imposes an additional
$4.923 billion tax but does so selectively
on the energy industry alone. The
LIFO provision artificially raises tax-
able income solely for a subset of en-
ergy businesses, requiring them to re-
port higher profits than those man-
dated under prevailing accounting
rules for the sole purpose of imposing a
discriminatory tax on these businesses.
Section 561 calls this ‘‘revaluation of
LIFO inventories,”” but let us call this
provision what it really is—a windfall
profits tax.

Proponents of a windfall profits tax
on the energy industry justify the tax
on two grounds: that (1) energy indus-
try companies currently pay too little
in taxes compared to profits, and (2)
the tax is effective.

As to the first, over the past 25 years,
0il companies directly paid or remitted
more than $2.2 trillion in taxes, after
adjusting for inflation, to Federal and
State governments, including excise
taxes, royalty payments and State and
Federal corporate income taxes. That
amounts to more than three times
what they earned in profits during the
same period, according to the latest
numbers from the Bureau of Economic
Analysis and U.S. Department of En-
ergy. And these figures do not include
local property taxes, State sales and
severance taxes, and on-shore royalty
payments.

In addition, far from being excessive,
oil industry profits have historically
been below the national average. The
most recent statistics available show
that this continues to be the case. In
the second quarter of 2005, the oil in-
dustry earned 7.7 cents for every dollar
of sales, where the average profit for
all of U.S. industry in the second quar-
ter was 7.9 cents for every dollar of
sales. The rate of return on oil sales for
the third quarter of 2005 is slightly
higher at 8.1 cents for every dollar of
sale, still very near the average across
all industries.

Even more illustrative, 13 U.S. indus-
tries earned higher profits in the sec-
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ond quarter than the oil and natural
gas industry, including banking, 19.6
cents; software and services, 17 cents;
consumer services, 10.9 cents; and real
estate, 8.9 cents. The facts speak for
themselves.

Proponents of the windfall profit tax
also say that the tax is effective. In
1990, however, the Congressional Re-
search Service, CRS, analyzed the ef-
fects of the windfall profits tax which
was enacted in 1980 and repealed in
1988. CRS found that the tax reduced
domestic oil production from between 3
and 6 percent and increased American
dependence on foreign oil sources by 8
to 16 percent.

Energy markets are cyclical and the
industry must manage its business in
the face of significant price fluctua-
tions. The industry has to ride out pe-
riods of low prices in anticipation of re-
covering during the periods of high
prices. When oil prices are low, as they
were throughout the 1990s, energy in-
dustry profits are insufficient to induce
investment. Oil supplies are tight
today for this reason. When prices rise,
however, the industry is induced to in-
vest in new infrastructure and produc-
tion in hopes of capturing the benefits
of higher prices. Eventually, this leads
to lower prices again.

Reinvestment is critical. The Con-
gressional Budget Office estimates cap-
ital losses from Hurricane Katrina and
Rita in the energy-producing industries
will range from $18 billion to $31 bil-
lion. Imposing a tax on profits, how-
ever, reduces essential investment in
energy production. If taxing profits
prevents the energy industry from ben-
efiting during period of high prices,
there will be little incentive to invest
in domestic productions, thereby in-
creasing the Nation’s dependence on
foreign oil.

The goal of Federal energy policy
should not be to hurt—or help—the
major oil companies. The goal should
be to help American consumers. Taxing
capital for investment does not grow
jobs, does not grow the economy—only
fails American consumers.

The tax reconciliation bill is prob-
lematic not only for its inclusion of the
windfall profit tax but also for its
omission of a critical provision—the
extension of the 15 percent reduced tax
rate for dividends and capital gains.
While critics argue that the reduced
tax rates of dividends and capital gains
are tax cuts for the “‘rich’ and that the
costs are too high, the lower rates have
been remarkably successful. Some of
its successes include: significantly
boosting capital investment, contrib-
uting to the economic efficiency of the
corporate sector, and dramatically in-
creasing dividend distributions—bene-
fiting all Americans owning dividend-
paying stocks, a significant number of
whom are far from wealthy.

Specifically, in the year following en-
actment of the dividend tax cut, 113
publicly traded corporations initiated
dividend payments for the first time,
compared to an average of 22 compa-
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nies in prior years. Further, through
July 29, 2005, the 500 U.S. companies
making up the Standard & Poor’s index
alone have increased their dividend
payments 626 times, resulting in a 21
percent increase in average quarterly
dividends. If these successes are to con-
tinue—and reach their full potential—
reduced tax rates for dividends and
capital gains must be included in any
comprehensive tax relief bill.

And continued tax relief is what this
country needs to both generate more
economic growth and encourage indi-
viduals and corporations to save and
invest. I am prepared to vote for a tax
relief package—I cannot think of a
time in the past when I have not—how-
ever, it must be effective, and it must
actually provide relief. The tax rec-
onciliation bill before the Senate falls
short of this. I sincerely hope the con-
ference report on this bill comes back
better and stronger—eliminating in-
dustry-specific tax increases antithet-
ical to the bill’s purpose while pro-
viding for sound relief provisions like
the reduction in dividend and capital
gains tax rates—so that we can satis-
factorily answer the American tax-
payers’ call for a policy of fiscal re-
sponsibility.

Mr. BINGAMAN. Mr. President, I re-
gret that I am unable to vote for the
legislation. I support the overwhelming
majority of provisions that are con-
tained in this bill and appreciate that
they need to be extended before next
year so they don’t expire. I cannot in
good conscience, though, vote for an-
other tax bill that is unpaid for and
adds to our national debt. For too
many years, the majority has passed
tax cuts as short term or temporary
measures to mask the real costs of
these provisions. We can no longer con-
tinue on this course of fiscal irrespon-
sibility. It is for this reason that I sup-
ported an alternative offered by the
minority that provided similar tax re-
lief but did it in a budget neutral fash-
ion by shutting down corporate loop-
holes. I also supported amendments
during debate on this bill that would
put back in place budget rules that
would prevent Congress from either
cutting taxes or raising spending if the
net effect is that it adds to our na-
tional debt. We operated under these
responsible budgetary rules during the
previous administration and it gave us
our first back-to-back years of surplus
in generations. In 5 short years we have
not only squandered the opportunities
that these budgetary surpluses offered
us, but we created a fiscal mess that
handicaps future generations. I look
forward to working with my colleagues
in the coming months to head our na-
tion back towards the days of sur-
pluses. Unfortunately, this bill is not a
step in that direction. Even though I
support the majority of provisions con-
tained in it, I must respectively oppose
its passage.

Mr. GREGG. Mr. President, pursuant
to section 313(c) of the Congressional
Budget Act of 1974, I submit for the
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RECORD a list of material in S. 2020
considered to be extraneous under sub-
sections (b)(1)(A), (b)(1)(B), and
(b)(1)(E) of section 313. The inclusion or
exclusion of material on the following
list does not constitute a determina-
tion of extraneousness by the Presiding
Officer of the Senate.

I ask unanimous consent that the
material be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

TITLE V—REVENUE OFFSET PROVISIONS
SENATE

Provision: Sec. 532(c). Violation/Com-
ments: 313(b)(1)(A)—Report to Congress.

Mr. REED. Mr. President, I oppose
the tax reconciliation bill now before
us. This bill illustrates the cynicism of
the whole reconciliation process this
year, which, at the end of the day, is
just a vehicle to short circuit a full
Senate debate on the President’s unfair
tax cuts.

The fiscal year 2006 budget resolution
instructed the Finance Committee to
report up to $70 billion of tax cuts.
Only half of those tax cuts were to be
offset by reconciled spending cuts, so
the net effect of reconciliation would
be to add to the budget deficit. In the
current economic and budget environ-
ment, there is no justification for en-
acting tax cuts that increase the def-
icit and must be paid for by adding to
the debt.

For various reasons, the bill before
us does not contain the full $70 billion
of tax cuts. Most notably, it does not
include provisions to extend the tem-
porary capital gains and dividend tax
cuts passed in 2003 and set to expire in
2008. It would be wise and prudent
budget policy to abandon the effort to
extend those debt-financed tax cuts,
which go to taxpayers in the highest
income brackets. But what you see is
not what you are going to get. Those
provisions will be back. In fact, the
Majority Leader has said he will not
bring a conference report to the floor
that does not include an extension of
the capital gains and dividend provi-
sions.

Even without any capital gains and
dividend provisions, this tax bill pro-
vides benefits mainly to upper-income
taxpayers. An analysis by the Joint
Economic Committee democratic staff
finds that about $43 billion of the tax
cuts can be allocated by family income
group. Of those, about 80 percent would
accrue to the 20 percent of families
with the highest incomes, That frac-
tion will rise when the extension of the
capital gains and dividend tax cuts is
added in conference.

“What you see is not what you are
going to get’ is a phrase that also ap-
plies to the spending piece of reconcili-
ation. There is much to criticize in the
Senate’s $35 billion spending reconcili-
ation bill, but any conference bill that
comes before us is likely to be far
worse, with much larger cuts to bene-
fits that middle- and lower-income
families rely on that will be way out of
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all proportion to any tax cuts they
might receive.

The Senate can take a step toward
restoring fiscal discipline by voting
down this tax reconciliation bill.

Mr. HATCH. Mr. President, I rise
today in support of the tax reconcili-
ation bill the Senate is now consid-
ering.

As with many of my Finance Com-
mittee colleagues, I am both relieved
and disturbed to see this bill on the
floor in its present form.

I am relieved because it includes
many important provisions, including
some that will serve to help keep the
economy strong as well as particular
relief provisions for the areas impacted
by the hurricanes.

However, I am disturbed because we
were unable to include in the bill one
of the most important provisions to
our continuing prosperity—an exten-
sion of the lower tax rates for capital
gains and dividends.

I understand perfectly the reasons
some of my colleagues wanted the ex-
tension removed. In an era of high defi-
cits it is tempting to preserve revenue
any way we can. While I also want to
reduce the deficit, I believe that leav-
ing out the extension for the special
tax rate for capital gains and dividends
will ultimately be counterproductive
and harmful to the economy.

In an economy where there is uni-
versal agreement that Americans are
not saving enough, the last thing we
want to do is decrease the incentives to
save. I urge my colleagues to hearken
back to the debates we had over Social
Security reform earlier this year.

Over the course of those debates, we
found that there was substantial dis-
agreement in the Senate over how to
reform Social Security. But at the
same time, nearly everyone seemed to
agree that Americans need to save
more for retirement and that our Gov-
ernment can do much better at encour-
aging us to save.

Allowing the lower tax rate on divi-
dends and capital gains to expire is
going in exactly the wrong direction.

The net return on savings is an im-
portant determinant for how much peo-
ple save, and the higher the tax on sav-
ing the less saving we do. Work by
Glenn Hubbard of Columbia University
and Kevin Hassett of the American En-
terprise Institute has shown that the
net return on savings is an important
determinant in how much people save.

The low returns in the stock market
as well as the currently low interest
rates throughout the world explain in
part the low savings rates that we cur-
rently see in the United States.

There is no question that reducing
the net returns by increasing the tax
rate on dividends and capital gains
would definitely harm savings. Not
only does treating dividend and capital
gain ordinary income depress saving,
but it is also just plain unfair.

This is something I hear again and
again from Utahns. Just consider how
pernicious the tax on dividends is. The
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person who buys stock for $1,000 al-
ready paid taxes on this money when
he or she earned it.

The company then pays a corporate
tax of 35 percent on its profits. Then,
from what remains of its profits, the
other 65 cents, it is free to declare a
dividend and provide some money back
to its stockholders, who also pay a tax
on those dividends.

Why on Earth should we not have a
lower tax on dividends and capital
gains? The Government has already
made two grabs at that money.

What is more, the real cost of the
lower tax rate on dividends and capital
gains has been consistently overstated.
As my colleague, Senator BUNNING, re-
marked in the Finance Committee
markup, the revenue collected from
these two taxes exceeded the Joint
Committee on Taxation’s, JCT, esti-
mate by nearly $20 billion in the past
year, according to one study.

In fact, the unprecedented 15-percent
increase in tax revenue collected in the
past year demonstrates that the best
way to lessen budget pressures is not to
raise taxes but to focus on policies that
lead to solid economic growth. That 15
percent growth translates into a $100
billion reduction in the budget deficit
this year.

Let us stop and think about that for
a minute, Mr. President.

Pro growth tax policies have allowed
us to grow our revenues by 15 percent
in the past year, this translates into
more than $250 billion in higher reve-
nues. If we can find a way to control
ourselves on the spending side, this
could mean real progress in deficit re-
duction.

As my colleagues well know, we have
gone through a great deal of pain just
to find $35 billion in spending growth
reductions in the spending reconcili-
ation bill Sometimes I think that
many of my colleagues ignore, or are
not aware of, the power of strong eco-
nomic growth on our deficit reduction
capabilities.

If we look back to the late 1990s,
when we did for a while eliminate the
deficit and create some surpluses, it is
easy to see that strong economic
growth played a very strong part in
that success, as did some curbs on
spending.

I urge my colleagues not to forget
this as we consider the importance of
extending these favorable rates on divi-
dends and capital gains.

More generally, the attempt to lay
blame for our budget deficit entirely at
the hands of the tax cuts is mistaken.

The process of forecasting budget
revenues is still a nearly impossible
task despite some hard work done by a
group of very talented economists at
the Congressional Budget Office, CBO,
the JCT, and the Office of Management
and Budget, OMB.

One fact that is clear from our many
years of work is that the principal fac-
tor driving the amount of revenue col-
lected by the Government is economic
growth.
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Estimates done by CBO showed that
the shift from budget surpluses to defi-
cits in the 2001-2003 time period owed
more to spending increases, much of
which could be attributed to 9/11, and
the reduction in economic growth than
to the reduction in tax rates.

In short, maintaining our pre-2001
tax rates would not have preserved the
budget surplus, and in fact would have
exacerbated the recession, further re-
ducing revenues.

And today, we are seeing the power-
ful effects that solid economic growth
can have on Government revenue.

As I alluded earlier, the booming tax
revenues of today are reminiscent of
the 1990s, when a sustained period of
solid economic growth not only filled
our Government’s coffers but dramati-
cally lowered unemployment, increased
incomes at all levels, and reduced pov-
erty in a dramatic fashion.

Many opponents of the extension
argue that lower tax rates on dividends
and capital gains represent yet another
tax break for the rich. To boil down the
lower tax rate to a tired class-warfare
argument is over simplistic and wrong.

Reducing the taxation on investment
income benefits everyone in America
because it ultimately increases produc-
tivity and, with it, wages and economic
growth as well.

Nobel Prize-winning economists Rob-
ert Lucas and Ed Prescott have argued
that eliminating the pernicious tax-
ation on savings is the closest thing
there is to a free lunch.

When we save more it means that
there is more money available for
firms to modernize and expand and
compete in the world economy. Former
chair of the Council of Economic Ad-
visers Greg Mankiw has shown in his
research that even those who do not
own stocks benefit in the long run from
the lower tax rates on investment in-
come.

The U.S. economy benefits greatly
from the presence of a stable, rel-
atively predictable tax and regulatory
regime. Investors do not like to be sur-
prised, and they like predictability.

As my colleague Senator KYL has
pointed out, leaving the extension of
the special tax rates on dividends and
capital gains until later has dramati-
cally increased uncertainty in the
minds of nearly every person investing
in the United States.

Investors are not looking at the tax
rates in place today—they are looking
at the rates they expect to be in place
several years down the road when they
plan to take the gains of their invest-
ments and pay the taxes.

I note that the tax reconciliation bill
approved this week by the House Ways
and Means Committee included a 2-
year extension of the lower rate for
capital gains and dividends. I hope that
this provision survives intact in the
House bill and that bill passes the
other body.

If so, the capital gains and dividends
extension will be an item for discussion
in the conference of these bills with the
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House. Therefore, this tax bill may yet
include this important provision before
it goes to the President for his signa-
ture.

Another important provision that
needs to be included in this legislation
is an extension of the research tax
credit. Companies throughout the
country, and many in Utah, depend on
this credit to remain competitive and
to innovate.

A robust research credit is vital for
our future world leadership in tech-
nology and our economic growth.

The revised mark includes the credit
expansion in the form of the alter-
native simplified credit.

An increase in U.S. R&D spending
benefits everyone, by ultimately im-
proving the productivity of the Amer-
ican worker. Increasing productivity
invariably results in an increase in
wages throughout the economy.

It is interesting to listen to some of
my colleagues on the other side of the
aisle when they talk about these tax
provisions in their entirety. They
make it appear that this package is
nothing more than a large tax cut for
the wealthy in our Nation. Of course,
nothing could be further from the
truth.

In reality, other than those provi-
sions that are designed to give aid to
the victims of the hurricanes, and to
help rebuild the gulf coast areas that
were the hardest hit, this bill is about
extending certain provisions that are
set to expire. Most of those provisions
expire in just a few weeks.

I think it is important for Utahns
and all Americans to understand that
enactment of this legislation is nec-
essary to prevent a very large tax in-
crease on middle-class Americans.
Practically every single provision in
this bill enjoys plenty of bipartisan
support.

So while some of my colleagues are
deriding this bill as a whole as an un-
necessary and unwarranted tax give-
away to the rich, they are quietly pro-
moting the individual provisions in the
bill as necessary provisions for their
constituents.

While I support this bill and cer-
tainly want to see it go forward to con-
ference with the House, where we are
hopeful it can be improved further,
there are several provisions in it that
cause me a great deal of concern.

One of these items of concern relates
to a provision located in the charitable
reforms section of the bill.

Specifically, it would place a floor of
$500 on a joint return on the amount of
deduction a taxpayer who itemizes his
or her deductions may claim for a char-
itable contribution.

I see absolutely no rationale for this
limitation.

I do know that it would discourage
and mistreat many Utahns who make
small contributions to their churches
and to local charities. It seems to me
that this limitation would hit those
who make small donations particularly
hard.
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The entire point of extending the
charitable deduction to those who do
not itemize is to give an incentive to
more people to donate to charity. I be-
lieve the non-itemizers deduction
would do this, so I have supported it.

But why in the world would we want
to give an incentive to non-itemizers
and then turn around and remove a
current incentive to those who
itemize? It makes no sense.

This provision is unfair to itemizers
in another way. The standard deduc-
tion already assumes a certain level of
charitable contributions.

In order to give non-itemizers an in-
centive to actually give those assumed
contributions, we are effectively allow-
ing them to double dip in this provi-
sion. I can live with that because I
think it will result in increased dona-
tions.

However, to take away a current ben-
efit from itemizers is beyond the pale.
There are many thousands of Utahns
who give 10 percent of their income to
their church. Because of this, Utah has
a higher percentage of taxpayers who
itemize.

Why should they be penalized for
doing the right thing?

Why would we remove an incentive
to them so we could create another in-
centive to those who do not give as
much?

This is totally unfair.

I am also very concerned about an-
other revenue raising provision in the
bill that seems completely counter-
productive and foolish to me. I am re-
ferring to the provision that would re-
move the ability of certain integrated
o0il companies to use the LIFO method
of accounting for their inventories.

To me, this seems like a backdoor at-
tempt to place a windfall profits tax on
0il companies, which was ineffective
the first time it was tried.

I am even more concerned that this
provision could very well miss its in-
tended target and hit some of the
smaller oil refineries around the nation
that we have been trying to help in re-
cent tax bills.

I am told that it would affect three
companies in Utah that happen to have
some production, some refining, and
are retailers. These three Utah compa-
nies are not the large integrated oil
firms that this revised mark may be
targeting.

I do not think this change is good
policy for even the large companies,
but in addition to being very poor pol-
icy, it also seems misdirected.

The American Job Creation Act we
passed a year ago included a tax incen-
tive to encourage small refiners to
comply with the new low-sulfur diesel
regulations. The Energy bill we passed
this summer included a provision to
allow refiners to expense immediately
the cost of additional refinery capac-
ity.

The provision in the bill before us
would totally reverse these incentives
and much more. Is not this like giving
someone a quarter with our right hand
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and then taking a dollar away from
that same person with our left hand?

If we wish to encourage more produc-
tion of oil and especially if we wish to
encourage the creation of more capac-
ity to refine oil products, this is not
the way to go about it. I hope these of-
fensive provisions can be removed, or
at least mitigated, in the managers’
amendment.

Mr. President, I know that some-
times one must take one step back for
each two steps forward. Well, I think
that this bill is an example of us tak-
ing one step back to take one and a
half steps forward, but in the end, we
are at least moving forward.

I would rather have an extension of
the research tax credit and AMT along
with an extension of the low rates for
dividends and capital gains, but I will
save the battle for the latter for an-
other day.

The Finance Committee has an in-
credible array of legislative provisions
that pass before us each year. The
chair has, as usual, done a masterful
job of satisfying the diverse interests
of the members of the committee with
his legislation.

One day, I hope to see a Finance
Committee that takes a small step for-
ward in every single piece of legisla-
tion to make it easier and more re-
warding to save in America. The im-
portance of increasing saving to the
growth potential of our economy can-
not be underestimated.

I urge my colleagues to join me in
supporting this bill.

Mr. LEVIN. Mr. President, for too
many years now, the administration
and the majority in Congress have been
pursuing an irresponsible fiscal policy
of giving tax cuts mainly to the
wealthiest Americans among us.

By generating revenue less than we
are spending, our Nation is falling
deeper into the debt ditch. The in-
crease in our debt threatens us with
rising long-term interest rates. At a
time when so many Americans have
variable-rate mortgages, car loans, and
other debts, rising interest rates that
are predicted to accompany our swell-
ing deficits will have a very real and
immediate impact on many American
families. And we will be passing this
increased debt on to our children and
grandchildren.

This tax reconciliation bill contains
a number of good provisions. In par-
ticular, the provision to ‘‘patch” the
alternative minimum tax, AMT, is crit-
ical. Congress originally created the
AMT to make sure that the wealthiest
Americans paid at least a minimum
amount of tax; however, it is now
catching many more taxpayers than
Congress intended. The ‘‘fix’’ in the bill
before us today would once again im-
plement a temporary increase in the
exemption level of the AMT by index-
ing it for inflation, thus saving many
middle-income taxpayers from being
affected by the AMT and having their
Federal taxes increased.

Today’s bill also includes an expan-
sion and extension on the research and
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development tax credit. R&D provides
strength for our economy. It creates
American jobs and improves the com-
petitiveness of U.S. companies in the
global marketplace. I am pleased that
it will be extended.

I am also glad that this bill would es-
tablish an itemized deduction for the
mortgage insurance on qualified per-
sonal residence and incentives for do-
nations to charitable organizations, as
well as extend tax incentives for many
important programs, including a de-
duction for tuition payments and re-
lated expenses, a continuation of the
new markets tax credit, deductions for
teachers who make out-of-pocket pay-
ments for classroom expenses.

However, while these tax cuts are
well targeted, it would be unconscion-
able to support their passage without
paying for them. To start with, I wish
we had adopted Senator Feinstein’s
amendment. Her amendment would
have maintained two little known but
important provisions known as ‘“PEP”’
and ‘‘Pease’. The personal exemption
phase out, PEP, reduces a taxpayer’s
total personal exemption for incomes
exceeding $218,950 for married couples,
$145,950 for individuals. The ‘‘Pease”
provision, which is named after the
late Representative Don Pease, reduces
certain itemized deductions for higher
income taxpayers. There is currently a
repeal scheduled to start next year on
both of these, which does little for the
economy beyond further increasing the
deficit. Keeping PEP and Pease could
reduce the deficit by an estimated $31
billion over 5 years. That is enough to
pay for the entire AMT fix.

Senator Feinstein’s amendment also
would have rolled back the Bush tax
cuts on capital gains rates, dividend
rates, and income tax rates for million-
aires. I supported this amendment,
which unfortunately was defeated.

In closing, I support many of the tax
provisions in this bill, but I cannot
support passing then without paying
for them. On balance this fiscally irre-
sponsible bill will leave our country
worse off.

Mr. BYRD. Mr. President, I am in-
creasingly alarmed about the congres-
sional budget process as it now oper-
ates.

I helped to write the Budget Act of
1974. At the time, I served as chairman
of the Subcommittee on the Standing
Rules of the Senate. The subcommittee
was tasked with studying the budget
process reforms reported by the then-
Senate Government Operations Com-
mittee as they affected the Senate
rules. I met with a working group of
staff that was comprised of 10 standing
committees of the Senate, and which
included 90 hours of meetings during 25
sessions over a 16-day period. After the
staff had completed its work, I spent
many hours with the Senate Parlia-
mentarian and met in all day sessions
and over holiday weekends with the
staff from the Congressional Research
Service and the Senate legal counsel. I
helped to manage the Senate’s floor de-
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liberations of the Budget Act as major-
ity whip, and, when the Senate com-
pleted its many weeks of debate and
amendment, I served on the conference
committee that finalized the Budget
Act.

I studied the Budget Act. I cham-
pioned it. I supported it.

And so I can say, without equivo-
cation, that the process the Senate uti-
lizes today hardly resembles the proc-
ess envisioned in 1974. The budget proc-
ess used today obscures more than it
clarifies the tax and spending decisions
of the Congress. Through a growing list
of 60-vote points of order, it is weak-
ening the ability of the Congress to ex-
ercise its power over the purse, defer-
ring more and more authority over fis-
cal matters to the executive branch.
The budget process increasingly serves
as a means to circumvent the role of
the Senate to deliberate, and, lately, it
has been used in a way that has fos-
tered an unprecedented and unbroken
string of deficits and debt.

I have spoken many times about how
the budget reconciliation process has
been distorted and the extent to which
that process has been used to worsen
deficits and unnecessarily limit debate
and amendment. Here today is another
example of one of these reconciliation
bills, where debate is limited, amend-
ments are curtailed, and arms are
twisted to get the bare minimum of a
majority of Senators to advance par-
tisan legislation, only to see a
brandnew bill rewritten in a closed
conference committee that excludes
any voice of dissent.

This week, the already grossly abbre-
viated reconciliation exercise has been
curtailed further, as the normal 3-day
debate is crammed into a period allow-
ing for less than 2 days of debate.
Meanwhile, Senators are distracted
with other legislation that must be ad-
dressed before the Senate breaks for
the Thanksgiving holiday—legislation
that is more pressing than the exten-
sion of some of these tax cuts which
will not expire for several more years.

The budget process has been dis-
torted, where reconciliation is abused
by both sides eager to score political
points. Reconciliation is no longer sim-
ply a budgetary device to round out the
numbers at the end of the fiscal year,
as it was intended in 1974. It has be-
come a favorite mechanism for bypass-
ing the rules of the Senate for circum-
venting the limits imposed upon the
capricious passions of a determined
majority. Once a Senator’s right to de-
bate has been waived, what is left can
almost be described as a state of chaos
in the Senate. If you think that term
‘“‘chaos’ seems a bit extreme, just wait
a few more hours for the vote-arama to
begin.

Soon, the statutory limit of 20 hours
of debate on this bill will expire, and
the Senate will enter into a consent
agreement whereby 2 minutes of each
debate are allocated to each amend-
ment and Senators are forced to vote
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blindly in rapid succession on amend-
ment after amendment after amend-
ment. Many of these amendments have
never been seen before by the Senate,
and many will not even be explained to
Senators prior to the casting of their
votes.

To the credit of Senators GREGG and
CONRAD, the number of amendments
considered in vote-aramas have been
limited in recent times, but vote-
aramas continue to occur nonetheless.

Just 2 weeks ago, the Senate consid-
ered the so-called Deficit Reduction
Reconciliation Act of 2005. After the 20
hours of debate had expired, the Senate
entered into an agreement by unani-
mous consent that limited debate to 2
minutes per amendment prior to each
vote. In one day, the Senate considered
41 amendments, with only 2 minutes of
debate per amendment, and with only
16 of those amendments offered prior to
the expiration of debate. That is 25
amendments that the Senate had not
debated, or even seen before, receiving
votes based upon whatever knowledge
Senators could extract from the din in
just 2 minutes.

In 2003, the Senate considered 84
amendments in this manner, without
any of those amendments being offered,
debated, or generally made available to
Senators before casting their vote. In
2001, the number of amendments con-
sidered in this manner was 78, again
without any of those amendments
being offered, debated, or generally
made available to Senators before cast-
ing their vote.

All together, in the last 6 years, the
Senate has considered 246 amendments
to budget resolutions and reconcili-
ation bills, within a so-called vote-
arama process that does not allow the
Senate to debate amendments or, in
too many cases, to even see amend-
ments before Senators are asked to
cast their vote. God help the American
people.

I once described vote-aramas as pan-
demonium, which was the Palace of
Satan designated by Milton in Paradise
Lost. But that term almost fails to de-
scribe the ignominy of the Senate when
it becomes engulfed in these budget
carnivals. It’s embarrassing to the in-
stitution. It is no way to legislate. We
cannot claim to serve the interests of
our constituents if we don’t have time
even to read the amendments on which
we are casting our votes. Read The
Federalist Paper No. 62 by Madison: It
will be of little avail to the people,
that the laws are made by men of their
own choice, if the laws be so volumi-
nous that they cannot be read, or so in-
coherent that they cannot be under-
stood.” Vote-arama means Senators
are flying blind.

I have pleaded with the Senate to
avoid using this reconciliation process
because I abhor what it does to this in-
stitution. It is not a necessary exer-
cise. The Budget Act does not require
it, nor does the Budget Act require, or
even mention, the use of vote-aramas.
We are doing this to ourselves. This is
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self-inflicted abuse, and our Nation suf-
fers as a result.

Since 2001, this reconciliation process
has yielded an unbroken string of un-
precedented deficits and debt. At $339
billion in the fiscal year 2003, $412 bil-
lion in the fiscal year 2004, and $317 bil-
lion in the fiscal year 2005, budget defi-
cits have grown to record levels 3 years
in a row. Within 5 years, the national
debt is projected to rise to $11 trillion.
The interest payments on that debt is
growing to enormous levels and will
surpass in 2010 a whopping $314 billion
per year. That is $314 billion that could
be used to build and modernize our
transportation and energy infrastruc-
ture, but that will be paid to foreign
and domestic bond holders instead. If
there is a force that is sinking the
budget into an ocean of deficits and
debt, it resides, at least in part, among
abuses of the budget process.

Outside of the budget reconciliation
process, Senators could insist that tax
cuts be offset. These are not controver-
sial tax extensions. The alternative
minimum tax relief, the deduction of
college tuition and teacher classroom
expenses, the section 179 expensing and
research and development credit—all of
these could pass overwhelmingly if off-
sets could be found, and it could be
done without having to put the Senate
through this exercise. Senators might
even have the opportunity to thought-
fully consider amendments to the bill
to develop compromises that improve
the legislation and satisfy both parties.
Senators could go home touting a piece
of bipartisan legislation that all sides
find agreeable.

I call upon the Republican and Demo-
cratic leadership, as well as the mem-
bers of the Budget Committee, and all
Senators, to help reform this process.
The process as it currently operates is
intolerable, and it damages this insti-
tution severely. Whatever political ad-
vantage may be claimed today, this
process ultimately weakens the Senate
as an institution, and does a great dis-
service to the American people.

Mr. REID. Mr. President, I oppose
this legislation, and I would like to
take just a few minutes to explain why.
But before I do, I want to begin by
commending and congratulating both
the chairman and ranking member of
the Finance Committee for their hard
work on this bill. Senator MAX BAUCUS
and Senator CHUCK GRASSLEY work
very well together on the broad range
of issues that come before their Com-
mittee. While we have an honest and
good faith disagreement about this par-
ticular legislation, I want them to
know how much sincere respect I have
for both of them and how grateful I am
for their outstanding leadership of the
Finance Committee.

Mr. President, I have two major con-
cerns about this bill. First, it need-
lessly increases the deficit when we
should be saving for the future. And,
second, it paves the way for a budget
that is inconsistent with the values of
the American people.
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Our country faces an enormous fiscal
challenge that will begin in a few
years, when the baby boomers retire.
America’s debt now exceeds $8 trillion.
Under the Republican budget that fig-
ure will increase by more than $3 tril-
lion in just 5 years. We simply must re-
store fiscal discipline. That means we
must do all we can to avoid further in-
creases in the deficit, and to live under
the pay-as-you-go rule. We did that in
the 1990s, and that is a major reason
why we not only eliminated our deficit,
but ran record surpluses. That, in turn,
is one reason we enjoyed the longest
peacetime economic expansion in our
Nation’s history.

During debate on this bill, Democrats
tried to restore fiscal discipline. Led by
the distinguished ranking member of
the Budget Committee, Senator KENT
CONRAD, we offered an amendment that
would have fully paid for the tax cuts
in the bill. Unfortunately, the amend-
ment was defeated on a largely party-
line vote.

Let me be clear: I support most of
the tax cuts in this bill. I think we
should provide relief from the alter-
native minimum tax, and we should ex-
tend the R&D and work opportunity
tax credits, among others. I just think
we should pay for them. Here and now.
We shouldn’t force our children and
grandchildren to do so tomorrow.

The other reason why I oppose this
legislation is that it will pave the way
for adoption of a budget that does not
reflect America’s values. To under-
stand why, you need to step back and
take a broad view of the budget legisla-
tion moving through the House and
Senate.

This tax reconciliation bill is really
just one part of a broader budget plan
that the Republican leadership is try-
ing to push through to enactment.
That plan includes substantial cuts in
a wide range of programs important to
middle class and more vulnerable
Americans. Not long ago, the Senate
approved legislation that cut Medicare,
Medicaid, housing and agriculture,
while authorizing drilling in a pristine
Alaskan wildlife refuge. At the same
time, the House is considering legisla-
tion to cut student loans, food stamps,
and child support enforcement, while
making even deeper cuts in Medicaid.

These spending cuts are troubling.
But what makes them truly outrageous
is that they’re intended to partially
pay for tax breaks for special interests
and multimillionaires.

I know that the bill before us does
not include those tax breaks. And I
commend Senator BAUCUS and other
colleagues on the Finance Committee
for their work to keep capital gains
and dividend tax breaks out of the bill.

My concern, though, is that Senate
Republican leadership has made it very
clear that they intend to put those tax
breaks right back into the legislation
in a final agreement with the House.
This isn’t a secret. As Senator GRASS-
LEY told the publication Tax Notes, ‘‘If
we pass a tax bill, it is going to have
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extension of capital gains in it.” He
further went on to say ‘‘whether we
have one in the Senate or not . . . we’ll
end up with it.”

Other Republican colleagues have
echoed the Chairman’s comments.

We know that capital gains and divi-
dend tax breaks will be included in a
final bill, if we let it get to that point.
But why should we care? Why are those
tax breaks so problematic?

Well, first of all, remember how they
are being paid for. Cuts in Medicare,
Medicaid, student loans, food stamps,
and other programs for middle class
Americans and those who need help the
most.

Now let’s consider who these tax
breaks really help.

Here’s the answer: 53 percent of their
benefits will go to those with incomes
greater than $1 million.

Let me repeat that: 53 percent of
their benefits will go—no, not to mil-
lionaires—but to people with incomes
over $1 million. We are talking about
multi-millionaires, a small handful of
America’s most fortunate. These lucky
few will get an average tax break of
about $35,000.

But what about those with incomes
between, say, $50- and $200,000? Well,
they will get an average tax cut of $112.

And what about those with incomes
less than $50,000? Six dollars.

$35,000 for those with incomes more
than a million dollars. Six dollars for
those earning less than $50,000.

And for this, the Republican major-
ity wants to harm some of the Nation’s
most vulnerable families. That is not
just wrong. It is immoral. And that is
not my word—it comes from some of
our Nation’s top religious leaders.

Again, Mr. President, I know this bill
does not itself include those tax
breaks. But if we send this fast track
bill to conference, make no mistake:
those tax breaks are coming. It is as
clear as night following day. The only
way to prevent it is to stop th from
going to conference in the first place.

Finally, I want to make one more
point. Even if my colleagues disagree
about the problems with the Repub-
lican budget, I wish they could agree
that we have more important things to
do.

Gas prices are skyrocketing. Fami-
lies are struggling to fuel their vehi-
cles and heat their homes. Farmers and
businesses are feeling the pinch. Demo-
crats have a plan to respond, to address
price gouging and, ultimately, to make
our nation energy independent. That is
more important than harming the vul-
nerable to provide tax breaks to special
interests and multi-millionaires, while
increasing the deficit.

Hurricane survivors are struggling.
Thousands lack health coverage; 150,000
live in hotel rooms and face the threat
of homelessness in just 2 weeks. Dev-
astated communities have been forced
into massive layoffs and are unable to
provide even basic services. Democrats
have a plan to address these urgent
needs. That is more important than
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harming the vulnerable to provide tax
breaks to special interests and multi-
millionaires, while increasing the def-
icit.

The Iraq war is not going as well as
the administration promised. More
than 2070 Americans have died. More
than 15,000 have been wounded. About
150,000 more remain in harm’s way,
while the Administration still has no
plan to end the conflict and bring them
home. Instead of being greeted as lib-
erators, the violence continues nearly
245 years after the start of the conflict.
As the Senate said just a few days ago,
our Nation badly needs a strategy for
success. But we have a long way to go
before that bill gets to the President’s
desk. And making that happen also is
more important than harming the vul-
nerable to provide tax breaks to special
interests and multi-millionaires, while
increasing the deficit.

While I support tax relief for the mid-
dle class, and I endorse most of the spe-
cific provisions in this legislation, I am
going to vote against it. Approval of
this bill will facilitate adoption of a
Republican budget that is based on the
wrong values and the wrong priorities.

Together, we can do better.

Let’s provide middle class tax relief,
but let’s do it in a fiscally responsible
way that doesn’t harm families strug-
gling to make ends meet.

Mr. GRASSLEY. Mr. President, we
are ready for third reading.

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading, and was read the
third time.

Mr. GRASSLEY. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

Mr. FRIST. Mr. President, we will be
voting tomorrow morning at approxi-
mately 9:30. We will do the continuing
resolution. We have an amendment on
the resolution in the morning.

There is going to be a lot going on to-
morrow. We will not be able to further
clarify the schedule until tomorrow.
We will have multiple votes tomorrow
morning beginning at 9:30.

The PRESIDING OFFICER. The
question is on passage of the bill. The
yeas and nays have been ordered.

The clerk will call the roll.

The assistant Journal clerk called
the roll.

Mr. MCCONNELL. The following Sen-
ators were necessarily absent: the Sen-
ator from Alabama (Mr. SHELBY) and
the Senator from Mississippi (Mr.
LOTT).

Mr. DURBIN. I announce that the
Senator from New Jersey (Mr. CORZINE)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 64,
nays 33, as follows:
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[Rollcall Vote No. 347 Leg.]

YEAS—64

Alexander Dole Murkowski
Allard Domenici Nelson (FL)
Allen Ensign Nelson (NE)
Baucus Enzi Pryor
Bennett Feinstein Roberts
Bond Frist Salazar
Browpback Graham Santorum
Bunning Grassley Schumer
Burns Gregg Sessions
Cantwell Hagel .

Smith
Carper Hatch
Chambliss Hutchison Snowe
Clinton Inhofe Specter
Coburn Isakson Stabenow
Cochran Johnson Stevens
Coleman Kyl Sununu
Collins Landrieu Talent
Cornyn Lincoln Thomas
Crapo Lugar Thune
Dayton Martinez Vitter
DeMint McCain Warner
DeWine McConnell

NAYS—33
Akaka Dorgan Levin
Bayh Durbin Lieberman
Biden Feingold Mikulski
Bingaman Harkin Murray
Boxer Inouye Obama
Burr Jeffords Reed
Byrd Kennedy Reid
Chafee Kerry Rockefeller
Conrad Kohl Sarbanes
Craig Lautenberg Voinovich
Dodd Leahy Wyden
NOT VOTING—3
Corzine Lott Shelby
The bill (S. 2020), as amended, was

passed.

(The bill will be printed in a future
edition of the RECORD.)

Mr. ENZI. T move to reconsider the
vote and I move to lay that motion on
the table.

The motion to lay on the table was
agreed to.

Mr. BAUCUS. Mr. President, this leg-
islation did not happen by itself; it
took hard work and perseverance.
There is a long list of individuals who
must be thanked.

First, I want to thank the staff of the
Joint Committee on Taxation and Sen-
ate Legislative Counsel for their serv-
ice. They did a tremendous job with
this bill.

I want to thank George Yin, the
Chief of Staff of the Joint Committee
on Taxation, in particular. This will
probably be the last tax bill George
will work on for the U.S. Congress.
George is returning to the University
of Virginia where he is a professor. His
last day is tomorrow. George has
served on the Joint Committee on Tax-
ation for just over 2 years. During that
time, he has provided tremendous in-
sight and knowledge to me and my
staff. He is called upon to know all the
nuances of the Tax Code and provide
recommendations on tax policy. He
does this with unfailing competence.
His work is of the highest caliber. I
commend him for his work and thank
him for his service to the U.S. Con-
gress.

Next, I must thank the hardworking
staff of the Finance Committee. They
stayed up many a sleepless night, and I
applaud them for their expert counsel.
I want to thank some staff members in
particular. I appreciate the coopera-
tion we received from the Republican
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staff, especially Kolan Davis, Mark
Prater, Cathy Barre, Elizabeth Paris,
Christy Mistr, Dean Zerbe, Chris
Javens, John O’Neill, and Nick Wyatt.

I also thank my staff for their perse-
verance and dedication, including Russ
Sullivan, Patrick Heck, Bill Dauster,
Melissa Mueller, Matt Jones, Judy Mil-
ler, Jon Selib, Ryan Abraham, and
Tom Klouda. I also thank our dedi-
cated fellows, Mary Baker, Brian
Townsend, Richard Litsey, Jorlie Cruz,
and Stuart Sirkin.

Finally, I thank our hardworking in-
terns: Jennifer Alwood, Ray Campbell,
Mandy Cisneros, Will Larson, and
James Reavis.
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I want to thank the chairman of the
Finance Committee and my good
friend, Senatory GRASSLEY. It is not
easy putting together a reconciliation
bill. I thank Senator GRASSLEY for
once again ensuring a result that could
receive broad support. It is my hope
that we can maintain the spirit and
substance of the Senate bill as we move
through conference. We have a good
bill before us.

I yield the floor.

Mr. ENZI. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

November 17, 2005

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

MORNING BUSINESS

Mr. FRIST. Mr. President, I ask
unanimous consent that there now be a
period of morning business, with Sen-
ators permitted to speak for up to 10
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NOTICE

Incomplete record of Senate proceedings. Except for concluding business which follows,
today’s Senate proceedings will be continued in Book II.

LEGISLATIVE SESSION

The PRESIDING OFFICER. The Sen-
ate will return to legislative session.

ORDERS FOR FRIDAY, NOVEMBER
18, 2005

Mr. FRIST. I ask unanimous consent
that when the Senate completes its
business today, it stand in adjourn-
ment until 9 a.m. on Friday, November
18. I further ask unanimous consent
that following the prayer and pledge,
the morning hour be deemed expired,
the Journal of proceedings be approved
to date, and the time for the two lead-
ers be reserved.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

PROGRAM

Mr. FRIST. Mr. President, tomorrow
morning after we convene, we will im-
mediately proceed to the continuing
resolution. Senator HARKIN will have
an amendment which will require a
vote. Therefore, Senators should expect
a couple votes early in the morning.
Those votes will occur at approxi-
mately 9:30 in the morning.

Following those votes, we expect to
have a better idea of what additional

business will be available on Friday.
There are a couple of appropriations
conference reports that will likely be
available, the PATRIOT conference re-
port, the House message on the spend-
ing reconciliation bill, as well as other
legislative and executive items we are
trying to clear. Therefore, additional
votes may occur and will occur, and we
will try to clarify Friday’s schedule as
early as possible.

I remind everyone that a weekend
session is expected and Senators should
remain available Friday and Saturday
and beyond until we finish our remain-
ing work. I will have to say, starting
now about 3 weeks ago we set out a
very aggressive agenda, and to date we
have stayed right on target to accom-
plish that agenda. The House is in ses-
sion right now and is voting actually
right now, and I understand they will
be conducting more business tonight
and in the morning that we will have
to act on after they act on much of the
legislation they are considering. So it
will be a full day tomorrow. I expect to
have a number of votes over the course
of tomorrow. And again, as we have
said for the last 3 weeks, it will be im-
portant for our colleagues to keep their
schedules flexible through tomorrow
and Saturday, Sunday, and possibly be-
yond that.

ADJOURNMENT UNTIL 9 A.M.
TOMORROW

Mr. FRIST. Mr. President, if there is
no further business to come before the
Senate, I ask unanimous consent that
the Senate stand in adjournment under
the previous order.

There being no objection, the Senate,
at 12:58 p.m., adjourned until Friday,
November 18, 2005 at 9 a.m.

NOMINATIONS

Executive nominations received by
the Senate November 17, 2005.

TENNESSEE VALLEY AUTHORITY

DENNIS BOTTORFF, OF TENNESSEE, TO BE A MEMBER
OF THE BOARD OF DIRECTORS OF THE TENNESSEE VAL-
LEY AUTHORITY FOR A TERM EXPIRING MAY 18, 2011.
(NEW POSITION)

ROBERT M. DUNCAN, OF KENTUCKY, TO BE A MEMBER
OF THE BOARD OF DIRECTORS OF THE TENNESSEE VAL-
LEY AUTHORITY FOR A TERM EXPIRING MAY 18, 2011.
(NEW POSITION)

WILLIAM B. SANSOM, OF TENNESSEE TO BE A MEMBER
OF THE BOARD OF DIRECTORS OF THE TENNESSEE VAL-
LEY AUTHORITY FOR A TERM EXPIRING MAY 18, 2009.
(NEW POSITION)

HOWARD A. THRAILKILL, OF ALABAMA, TO BE A MEM-
BER OF THE BOARD OF DIRECTORS OF THE TENNESSEE
VALLEY AUTHORITY FOR A TERM EXPIRING MAY 18, 2007.
(NEW POSITION)

SUSAN RICHARDSON WILLIAMS, OF TENNESSEE, TO BE
A MEMBER OF THE BOARD OF DIRECTORS OF THE TEN-
NESSEE VALLEY AUTHORITY FOR THE A TERM PRE-
SCRIBED BY LAW, VICE GLENN L. MCCULLOUGH, JR.,
TERM EXPIRED.
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