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prevention and treatment. We must en-
able the detection, the identification, 
and containment of any emerging or 
newly emerging threat. And we must 
ensure our domestic ability to manu-
facture, distribute, and administer the 
treatments needed to protect the 
American people. This should be a cen-
tral focus of our national attention. 

As I mentioned in opening, there is a 
lot going on in our response to natural 
disaster today. But we need to keep the 
focus, as well, on the potential for this 
pandemic. Failing to do so risks the 
public health and our national secu-
rity. 

In May 2004, the Senate passed 
Project BioShield and shortly there-
after President Bush signed it into law. 
Project Bioshield builds on the Bioter-
rorism Preparedness Act of 2002 and 
strengthens our Nation’s defenses 
against the threat of anthrax, botu-
lism, smallpox, Ebola, or plague, as 
well as a radiological fallout from a po-
tential terrorist attack. 

Building on the goals of Project Bio-
Shield, the leadership has introduced 
the Protecting America in the War on 
Terror Act of 2005 earlier this year. I 
applaud my colleague for the steps we 
have taken thus far, and I applaud 
them for their continued leadership. 
But we have much more to do. More 
work remains to be done. We are in a 
race against time, and unlike the flu 
pandemics of the 20th century, we have 
been warned. 

I urge my colleagues to join me in 
this effort to protect the health, well- 
being, and security of the American 
people. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

VITTER). The Senator from the great 
State of Florida. 

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent I be al-
lowed to speak as in morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COAL ENERGY 
Mr. NELSON of Florida. Mr. Presi-

dent, I have stated that each day we 
are in session I am going to try to rise 
in the Senate to speak about the de-
pendent condition we find ourselves in 
on foreign oil. Some 58 to 60 percent of 
our daily consumption of oil comes 
from foreign shores. This is not a good 
position for the United States. No mat-
ter how much we sounded the alarm 
bells over the past several years, it is 
hard to shake the powers that be out of 
our collective lethargy, to break this 
stranglehold that oil has running 
through our economy. And it has led us 
to our dependence on oil for well over 
a majority of our daily consumption. 

That is not a good position to be in 
for the defense of our country’s inter-
ests where we have to protect the free 
flow of oil to all of the very oil-thirsty 
world. A lot of those sealanes coming 
out of the Persian Gulf region look to 
the United States for the military pro-
tection to keep those lanes open so oil 
can flow. 

Clearly, we ought to, after the re-
minder of Hurricanes Katrina and Rita, 
be on the journey quickly to weaning 
ourselves from the dependence on this 
oil. That means the collective will of 
this Nation to come together in a 
major project, like a Manhattan 
Project or an Apollo Project. In other 
words, the moonshot of this decade 
ought to be weaning ourselves from de-
pendence on foreign oil, as going to the 
Moon as a result of the Apollo Project 
was to the decade of the 1960s. 

Each day I am going to try to chron-
icle a new technology so that we can do 
that. Today I will talk about coal gas-
ification, specifically coal-based inte-
grated gasification. It is otherwise 
called combined cycle technology. 

Our Nation has an abundance of coal. 
The United States has the largest prov-
en coal reserves of any Nation in the 
world. At the current production lev-
els, U.S. coal reserves should last over 
the next 250 years. That is the good 
news; the bad news is coal’s high car-
bon content relative to other fossil 
fuels so that in the burning of it, it re-
leases significant quantities of carbon. 

Right now, coal combustion, the 
burning of coal, accounts for more than 
one-third of the world’s carbon emis-
sions. Those emissions in the air is 
what we do not want. 

I will never forget being in Beijing, 
China, in the year 1981 in the dead of 
winter, January of that year. The city 
of Beijing was shrouded in black smog 
that was a result of the coal dust set-
tling over that city because the pri-
mary source of heat was the burning of 
coal, with no attention to the emis-
sions that allowed all of those particu-
lates to go into the air. The last time 
I visited Beijing, about 2 years ago, 
after the dead of winter, I must say 
they have cleaned up their environ-
ment quite a bit, but they still have a 
ways to go. 

We know the negatives with regard 
to burning coal. Now let’s look on the 
positives; that is, coal gasification or 
coal-based integrated gasification com-
bined cycle technology has much lower 
pollutant emissions, and it holds great 
promise. Only two such plants exist in 
the United States today. One of them 
is in my State of Florida. It is run by 
Tampa Electric Company. I commend 
TECO for being one of the leaders in 
this country. My State of Florida is 
going to have another IGCC plant— 
that is coal gasification—by 2011, 
through the Orlando commission and 
the Southern Company. I thank those 
two companies for being leaders. 

This is the technology: First, the 
coal is gasified using a chemical proc-
ess rather than just the burning of coal 
to generate a synthetic gas—or what 
we call a syngas, synthetic fuels—that 
is mostly composed of hydrogen and 
carbon monoxide. Then that synthetic 
gas is used to fuel a combustion engine, 
a turbine, and the exhaust heat is em-
ployed to produce steam for power gen-
eration and for gasification. The proc-
ess has the potential to be both cleaner 

and more efficient than just the burn-
ing of coal in a steam boiler which is 
done to make electricity, and it gen-
erates considerable waste heat in the 
traditional burning of coal that then 
leads to the release of a myriad of un-
desirable emissions. 

In contrast, coal gasification isolates 
and collects nearly all of the impuri-
ties, including mercury and a large 
portion of the carbon, before the com-
bustion. So those things are not going 
to be emitted into the atmosphere. The 
coal is gasified with either oxygen or 
air, and the resulting synthetic gas or 
syngas is cooled, cleaned, and fired in a 
gas turbine, and the hot exhaust from 
the gas turbine passes through a heat 
recovery steam generator where it pro-
duces steam that drives a steam tur-
bine. 

Theoretically, the steam gasification 
process can be applied to any low-qual-
ity carbonaceous feedstock. The 
progress in developing this technology 
also raises interesting possibilities 
with respect to the future of biomass— 
either alone or in combination with 
coal—for electricity production. This 
has a lot of promise. 

This whole process, called IGCC, 
could also be utilized for something 
called polygeneration. That is co-pro-
ducing other high-valued products in 
addition to electricity using gasifi-
cation. 

Gasification could be used to produce 
ultraclean synthetic fuels from coal, 
and biomass. Carbon dioxide capture 
and storage would have to be developed 
to address the climate change issues 
coal-based synthetic fuels pose. 

But the long and short of it is, these 
synthetic fuels are inherently superior 
to crude-oil-driven hydrocarbon fuels. 
This would help us in the transition to 
more energy-efficient technologies, 
such as compression-ignition-engine 
hybrid electric vehicles. 

We could exploit our country’s huge 
coal reserves in an environmentally re-
sponsible way. The economic and reli-
ability challenges certainly still exist 
before these kinds of plants become 
more readily abundant. And the CO2 
carbon capture and storage must be 
perfected. 

Those are all challenges we must 
meet. But it is a promising technology 
that would provide the United States 
with an alternative to electricity pro-
duced from natural gas and a way to 
set us on a course to wean ourselves 
from dependence on foreign oil. 

Mr. President, I will continue to 
speak out on all of the alternatives in 
which we can try to sever our depend-
ence on foreign oil. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Kansas is recognized. 
Mr. BROWNBACK. Mr. President, I 

rise to speak on the nomination of 
John Roberts to be Chief Justice of the 
United States. I speak about this at an 
exciting time for this country. This 
will be the 17th person to occupy this 
position. It is a rarity for this position 
to become available. I love this Nation. 

VerDate Aug 31 2005 06:48 Dec 28, 2006 Jkt 059060 PO 00000 Frm 00003 Fmt 0624 Sfmt 0634 E:\RECORDCX\T37X$J0E\S28SE5.REC S28SE5hm
oo

re
 o

n 
P

R
O

D
1P

C
68

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATES10532 September 28, 2005 
I love the institutions of this Nation. 
More, I love the people of this Nation. 

I know, as well, that John Roberts 
does too. I know from the time I have 
spent talking with him and hearing his 
comments, that he too loves this Na-
tion. He loves the people of this Nation 
and he looks forward to its greater 
greatness into the future. I am looking 
forward to his service. 

When the Frenchman, Alexis de 
Tocqueville, whom many of us quote 
often, visited the United States in the 
1830s, he wondered how Americans 
could maintain a genuine representa-
tive government when the liberty they 
enjoyed would suggest that the average 
citizen would be a purely self-inter-
ested individual. If we were to give 
them pure liberty, they would, he be-
lieved, just pursue self-interests. So 
how could you have a government that 
would govern when everybody is fo-
cused on their self-interest? 

He was amazed to find what kept 
Americans joined together and with 
their government was what he called 
‘‘habits of the heart.’’ By this, he 
meant that citizens often were con-
cerned about the greater public good, 
along with their own narrow self-inter-
ests. So, while they had their own self- 
interests, their hearts pulled them to a 
greater public good and these ‘‘habits 
of the heart.’’ That led to their partici-
pation in political discourse, to be in-
volved in their communities, and take 
care of their fellow citizens. 

Throughout our history, our ‘‘habits 
of the heart’’ have informed and driven 
America’s conscience. The people knew 
the colonial system stifled freedom, so 
they rejected the British monarchy and 
ultimately ratified the U.S. Constitu-
tion. The people knew in their hearts 
that slavery was wrong, and that ter-
rible institution was rightly brought to 
an end. It was difficult, and it was at a 
terrible cost. And the people knew that 
the legal promise of equal protection 
was empty without racial justice. 

Throughout the consideration of 
Judge Roberts’ nomination, many of 
my colleagues have spoken about a 
particular issue that I want to discuss, 
and its impact and relationship to that 
habit of the heart. This particular 
issue, which is at the center of the de-
bate for Judge Roberts, is the right to 
privacy. They also have demanded that 
Judge Roberts adhere in a few cher-
ished cases to stare decisis, that is, the 
practice of letting a precedent stand 
for the sake of stability in the law, re-
gardless of whether the precedent re-
flects the correct interpretation of the 
law. 

What is striking about this discus-
sion is that it has not been illuminated 
by what Tocqueville saw in us long 
ago—those ‘‘habits of the heart’’ that 
make Americans aware of the greater 
good and of the justice due their fel-
lows citizens. 

To explain what I mean, consider 
Judge Roberts’ confirmation hearing. 
During the hearing, Judiciary Com-
mittee members spent a lot of time dis-

cussing section 2 of the Voting Rights 
Act. It was often mentioned that it was 
critical for Congress to enact a so- 
called effects test in order to eradicate 
discrimination in voting practices. 
Under this test, a neutrally worded law 
was to be struck down if it diluted the 
political preferences of minority vot-
ers, even if that effect was intentional. 
If there was an effect where it had a 
negative impact on voting for minority 
groups, it was to be thrown out, it was 
to be declared unconstitutional, it was 
a bad effect. 

It seems to me there is a broader les-
son to be learned by discussion of an ef-
fects test. And I agree with that effects 
test in the Voting Rights Act; it is ab-
solutely right. It seems to me there is 
a broader lesson to be learned about 
the effects test. 

During the debate on Judge Roberts, 
some have argued about whether he 
will vote to affirm or reject abstract 
legal principles, without really consid-
ering what the real effects of these 
principles have been. And when it 
comes to the right to privacy and stare 
decisis, the discussion of effects has 
been obscured, if not ignored alto-
gether. 

The standard argument we have 
heard is that cases such as Roe v. Wade 
and Planned Parenthood v. Casey have 
established the right to privacy, and 
that such cases should be maintained 
for the sake of ‘‘stability’’ and ‘‘settled 
expectations.’’ Yet both our heads and 
our hearts tell us that these decisions 
deserve much more searching scrutiny. 
This is in part because we rightly re-
sist insulated courts short-circuiting 
political debates. But it is also because 
we rightly believe that these decisions 
and doctrines have all-too-real effects. 

And so it is with the right to privacy. 
Some of my colleagues have argued 
that this right, which has been inter-
preted to guarantee a right to abor-
tion, has been beneficial to women. 
They argue the right to abortion has 
‘‘freed’’ them to pursue such goals as 
full participation in the workforce. But 
there are certain other effects of this 
right which should be identified, if we 
are to have an honest appraisal of what 
this right has accomplished, and what 
it has wrought. 

I have pointed out repeatedly that in 
the wake of Roe, 40 million children 
have been aborted in America—40 mil-
lion souls who could have brightened 
our existence and made their contribu-
tion to the habits of the American 
heart. But even this general result of 
abortion’s cold reality masks the spe-
cific costs of the Supreme Court’s con-
stitutional misadventure in Roe. For it 
has become clear in recent years that 
it is the so-called least among us, the 
disabled, who have paid a dispropor-
tionate price as a result of the right es-
tablished in Roe and other cases. 

Let me give you some examples. Ac-
cording to recent numbers released in 
November of 2004 by the American Col-
lege of Obstetricians and Gyne-
cologists, over 80 percent of preg-

nancies involving a child with Down 
Syndrome were terminated ‘‘by 
choice’’ in the 1980s and 1990s—80 per-
cent. Again, that is ‘‘by choice.’’ Ac-
cording to the Centers for Disease Con-
trol and Prevention, out of over 55,000 
pregnant women screened, 83 percent of 
unborn children are terminated after 
testing positive for cystic fibrosis. Fi-
nally, the CDC noted that for spina 
bifida and similar neural tube defects, 
at least 80 percent of pregnancies 
‘‘were electively terminated.’’ 

These particular numbers are aston-
ishing, and not just because they rep-
resent the wholesale destruction of 
generations of unborn disabled chil-
dren. What makes them painfully iron-
ic is that this trend persists even in a 
society that has extended significant 
protections to the disabled once they 
are born. 

A prime example, of course, is the 
Americans with Disabilities Act of 
1990, which was an historic achieve-
ment. I applaud my colleagues, Sen-
ators KENNEDY and HARKIN, and my 
predecessor, Senator Bob Dole, for 
their important role in passing this 
milestone legislation. 

Deeming the protection of the dis-
abled a ‘‘human rights issue,’’ the first 
President Bush called the ADA ‘‘the 
world’s first comprehensive declaration 
of equality for people with disabil-
ities.’’ His successor, President Clin-
ton, stated on the ninth anniversary of 
the passage of the ADA that ‘‘For too 
long, we have encumbered disabled 
Americans with paternalistic policies 
that prevent them from reaching their 
potential. But now, we endeavor to em-
power individuals with the tools they 
need to achieve their dreams.’’ I would 
note that to dream, they have to be 
alive. 

In enacting the ADA, the Congress 
explicitly made the following finding, 
upon which one of the protections of 
the ADA was based: 

People with disabilities, as a group, occupy 
an inferior status in our society, and are se-
verely disadvantaged socially, vocationally, 
economically, and educationally. 

In worthy fulfillment of the promise 
of the Declaration of Independence 
that ‘‘all Men are created equal,’’ the 
Congress issued in the ADA a ‘‘clear 
and comprehensive national mandate 
for the elimination of discrimination 
against individuals with disabilities.’’ 
There were not qualifiers for it. They 
did not say at certain places or points 
of time in life. They said this is a 
‘‘clear and comprehensive national 
mandate for the elimination of dis-
crimination against individuals with 
disabilities,’’ period. 

To enforce this mandate, Congress 
explicitly ‘‘invoke[d] the sweep of con-
gressional authority, including the 
power to enforce the Fourteenth 
Amendment and to regulate commerce, 
in order to address the major areas of 
discrimination faced day-to-day by 
people with disabilities.’’ 

The ADA establishes extensive pro-
tections for persons with disabilities. It 
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protects them when they seek employ-
ment; it protects them when they at-
tempt to use government services; it 
protects them when they wish to use 
public transportation; it protects them 
even when they want to book a hotel 
room or seek access to a restaurant; it 
even protects the hearing-impaired and 
speech-impaired who want to share in 
the benefits of the revolution in tele-
communications. 

Similarly, 30 years ago, Congress 
passed the Individuals with Disabilities 
Education Act, IDEA. In the act, Con-
gress found, among other things, that 
‘‘[d]isability is a natural part of the 
human experience and in no way di-
minishes the right of individuals to 
participate in or contribute to soci-
ety.’’ 

These are worthy and grand state-
ments of inclusion and support to peo-
ple with disabilities. 

The ADA and the IDEA demonstrate 
that the disabled need and deserve the 
protection of the law in order to fulfill 
their potential. 

Yet ironically, it is when the disabled 
are most vulnerable—indeed, com-
pletely voiceless—that our society 
leaves them completely unprotected. 
The laws offer no shelter to them be-
fore they are born. In this dangerous 
legal vacuum has stepped the Supreme 
Court. In 1973, just 2 years before en-
actment of the IDEA, the Court in-
vented a right to abortion—a right 
which has proven lethal to legions of 
disabled Americans. And in a cruel ju-
risprudential twist, it was none other 
than the 14th Amendment, which Con-
gress invoked in enacting the ADA, 
upon which the Supreme Court based 
the right to abortion. 

What does it say about our society 
that we refuse to acknowledge the 
damaging effects of Roe on the dis-
abled? Where does the path lead when 
we ignore the habits of our hearts, 
which demand that we extend our com-
passion to these Americans? What have 
we become when we have jettisoned the 
unalienable right to life Thomas Jef-
ferson found self-evident in favor of the 
moral and legal quicksand of Roe? 

The sad experiences of other coun-
tries suggest a few unsettling answers 
to these questions. For example, China 
recently criminalized abortion for the 
purpose of sex selection. The reason for 
this is revealed by figures—an effects 
test, if you will—showing that 119 boys 
are born in China for every 100 girls— 
119 boys for every 100 girls. This gender 
gap can be attributed to the combina-
tion of the Communist government’s 
one-child policy with a culture that 
often values sons more than daughters. 
So millions of parents have aborted 
baby girls hoping to have a boy next 
time. If current trends continue, some 
experts say that China could have as 
many as 40 million men who can’t find 
spouses by the year 2020. 

India faces a similar problem. Sex de-
termination has been a serious problem 
there since the 1970s, when 
amniocentesis began to be widely used 

to determine the sex of the unborn 
child. A 1985 survey revealed that 90 
percent of amniocentesis centers were 
involved in sex determination, with 
nearly 96 percent of female fetuses 
aborted. In response, India outlawed 
fetal sex determination for sex selec-
tion 8 years ago, but prenatal sex de-
termination through ultrasonography 
continues. 

Indeed, the situation has become so 
dire that the Indian Medical Associa-
tion has appealed to the conscience of 
that country—the habit of the heart of 
that nation—and the world to save 
baby girls from abortion. The associa-
tion says that up to 2 million baby 
girls still are killed by abortion every 
year. A former President of the Indian 
Medical Association told the BBC that 
the situation has led to a demographic 
imbalance of up to 50 million fewer 
women in the country than would be 
expected. 

This selective destruction of the un-
born in other countries has a grim 
predecessor in American history: the 
eugenics movement. As Edwin Black 
has noted in a book called ‘‘War on the 
Weak’’: 

[T]he eugenics movement slowly con-
structed a national bureaucratic and jurid-
ical infrastructure to cleanse America of its 
‘‘unfit.’’ Specious intelligence tests, collo-
quially known as IQ tests, were invented to 
justify incarceration of a group labeled ‘‘fee-
bleminded.’’ Often the so-called feebleminded 
were just shy, too good-natured to be taken 
seriously, or simply spoke the wrong lan-
guage or were the wrong color. Mandatory 
sterilization laws were enacted in some 
twenty-seven states to prevent targeted indi-
viduals from reproducing more of their kind. 
Marriage prohibition laws proliferated 
throughout the country to stop race mixing. 
Collusive litigation was taken to the U.S. 
Supreme Court, which sanctified eugenics 
and its tactics. The goal was to immediately 
sterilize fourteen million people in the 
United States and millions more worldwide— 
the ‘‘lower tenth’’—and then continuously 
eradicate the remaining lowest tenth until 
only a pure Nordic super race remained. Ulti-
mately, some 60,000 Americans were coer-
cively sterilized and the total is probably 
much higher. 

The source of the word ‘‘eugenics’’ is 
very interesting. The very word was 
coined by Francis Galton, the nephew 
of Charles Darwin. Galton believed 
that ‘‘what nature does blindly, slowly, 
and ruthlessly, man may do provi-
dently, quickly, and kindly.’’ In 1883, 
Galton created a new term for this 
manmade ordering of life. As Black de-
scribes it, Galton ‘‘scrawled Greek let-
ters on a hand-sized scrap of paper, and 
next to them put two English frag-
ments he would join into one. The 
Greek word for ‘well’ was abutted to 
the Greek word for ‘born’ . . . and the 
word he wrote on that small piece of 
paper was ‘eugenics’.’’ Well born. 

Among the strongest proponents of 
eugenics was Margaret Sanger. Sanger 
advocated for the mass sterilization of 
so-called ‘‘defectives’’ and the whole-
sale incarceration of the so-called 
‘‘unfit.’’ She particularly supported the 
sterilization plan of those people she 

deemed unfit; she believed this plan 
would lead to the ‘‘salvation of Amer-
ican civilization.’’ She also argued for 
sterilization of those who were ‘‘irre-
sponsible and reckless,’’ including 
those ‘‘whose religious scruples prevent 
their exercising control over their 
numbers.’’ For these people, she con-
tended that ‘‘there is no doubt in the 
minds of all thinking people that the 
procreation of this group should be 
stopped.’’ She repeatedly referred to 
the lower classes as human waste not 
worthy of assistance, proudly pro-
moting the views that these ‘‘weeds’’ 
should be ‘‘exterminated.’’ 

Sanger went on to found a group that 
came to be known as Planned Parent-
hood, the very same organization 
which successfully prevailed upon the 
Supreme Court to reaffirm Roe v. Wade 
in the 1992 case of Planned Parenthood 
v. Casey. Sanger’s legacy still reso-
nates today. 

Dr. John Harris of Manchester Uni-
versity in England has offered a slight-
ly milder formulation than that of 
Sanger. He has stated that: 

Eugenics is the attempt to create fine 
healthy children, and that’s everyone’s am-
bition. . . . We’re not trying to do this 
through killing people or eliminating indi-
viduals, we’re trying to do this by making 
choices about which people will exist in the 
future. 

Given the experience of other coun-
tries with abortion; given our own ex-
perience with abortion of the disabled; 
and given the natural repugnance most 
people have with the eugenics move-
ment, I would suggest to my colleagues 
that Roe and other related cases sim-
ply flunk the ‘‘effects test’’ we have 
long applied in the context of voting 
and other rights. These cases have 
carved millions of voices out of our 
civic core and cannot withstand moral 
scrutiny, much less an honest legal ex-
amination. 

The right to privacy as it has been 
extended has not only weakened our 
legal culture; it has made us poorer as 
a people. It is impossible not to recog-
nize the significant contributions made 
by those with disabilities who do sur-
vive; they help to bring out the human-
ity in each of us, and we are better for 
it. Every time I see one of these beau-
tiful children, I am reminded of what 
joy they bring, and what joy their 
counterparts might have brought. 

How can we, as a nation, stand for 
the principle of equality, that we are 
all blessed to be alive, that we are all 
capable of great success regardless of 
disability, and that we are a compas-
sionate society, when our laws blithely 
allow the elective termination of more 
than 80 percent of a vulnerable popu-
lation. It is incomprehensible. 

Numerous men, women, and children 
with disabilities have overcome adver-
sity and achieved great successes in 
their lives. I would like to take a few 
minutes to share a few of their stories. 

Here is a picture of Abby Loy. I met 
her last week when she visited my of-
fice. She is a beautiful young girl and 
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she has Down Syndrome. She does 
modeling and was recently featured in 
a book called ‘‘Common Threads,’’ 
which illustrates the numerous accom-
plishments achieved by people with 
Down Syndrome. Abby and her mother 
came to Capitol Hill from Michigan 
last week to promote awareness of dis-
ability issues and to illustrate Abby’s 
wonderful life journey. 

Look at this beautiful child. This 
note is from her parents: 

When Abby was born, physicians and social 
workers informed our family of all of her po-
tential limitations, developmentally and 
physically. When we asked what Abby’s edu-
cation path might look like, we were told 
that she would attend special classrooms. 
Abby has been successfully educated with 
support in all regular education classes and 
continues to grow. We felt Abby would prove 
herself to be much more capable than others 
believed . . . It continues today. 

Again, that note is from her parents. 
It is a tough choice when a mother or 

a spouse gets a diagnosis in utero that 
a child has Down Syndrome; it is ago-
nizing. I know from my own thoughts 
when we were having our children. Yet 
I ask people to look at the beauty of 
the child and embrace her. If they 
can’t, there are other groups and indi-
viduals that will. It is a tough choice, 
but it is a child, a beautiful child, a 
child that can accomplish much. 

I want to show another example. This 
one is Samuel. I have had Samuel in to 
testify before a subcommittee I chaired 
last year. I am rather partial to the 
name Samuel myself. In this picture he 
is catching fish. It doesn’t look like a 
very big fish and the fish doesn’t look 
too happy, but Samuel is sure happy. 
He has spina bifida, which most med-
ical professionals call a devastating 
birth defect. These are his parents’ 
words: 

Though we were devastated by learning 
that our unborn son had spina bifida, we 
wanted to do all we could to improve the 
quality of his life. Ending it was never an op-
tion. Let’s see what we can do to improve it. 
At 21 weeks gestation, Samuel had fetal re-
pair of his spina bifida lesion. Today he is a 
5-year old kindergartner. He is imaginative, 
funny, and compassionate. He can read, 
swim, and catch even the fastest lizard. He 
has touched many lives. We are so thankful 
for him and are eager to see what great 
things he will accomplish. 

Normally, about 80 percent of chil-
dren diagnosed with spina bifida are 
terminated and killed in utero. 

I have a final example. This is a lady 
who looks at her Down Syndrome as an 
‘‘up syndrome’’ and has started ‘‘Up 
with Down Syndrome’’. She has served 
on President Clinton’s Committee on 
Mental Retardation. She served three 
terms from 1994 to 2000, one of the first 
two members with a disability to be 
appointed to this committee. Her name 
is Ann M. Forts. She goes around the 
country and talks with individuals 
about what she can do. The second 
paragraph of a letter she sent to me is 
particularly striking: 

As I think about my active and happy life 
on the upside of my Down Syndrome 
dis‘‘ability’’, I find it extremely frightening 

to think of how vastly different my life 
would have been if my parents had taken 
that ill-conceived professional advice when I 
was born. 

In other words, to put her in some 
form of an institution rather than 
bringing her home. 

These are inspirations to all of us. 
And if you need further inspiration, 
just go talk to Jimmy, the elevator op-
erator right outside the door of the 
Senate Chamber, who brightens all of 
our lives. 

They will not be defeated by their 
disabilities, and we celebrate them for 
that. But think about the many more 
like them, think about the more than 
80 percent of the beautiful capable chil-
dren, similar to Abby, Ann, Jimmy, 
and Samuel, who are never given a 
chance because their lives are termi-
nated before they are born. 

We should not use bland phrases such 
as ‘‘right to privacy’’ or ‘‘stare decisis’’ 
to disguise the issue at stake with 
Judge Roberts’ nomination to be Chief 
Justice of the United States. We must 
be truthful with the American people, 
as well as ourselves, and admit that 
this confirmation is, at its root, about 
the most fundamental and basic right 
of all: the right to life. 

As Americans, it is our duty to pro-
tect and defend the weakest among us. 
The duty is not only mandated by our 
laws but nurtured by our conscience 
and our habits of the heart. 

With the recent enactment of the bi-
partisan partial-birth abortion ban and 
bills like the Pre-Natally Diagnosed 
Awareness Act, which I sponsored with 
Senator KENNEDY, we have begun head-
ing in the right direction. However 
there is still significant work to be 
done. 

There is still a glaring inconsistency 
between the life that we deem to be 
worthy of protection under the Con-
stitution, and the life which we do not. 
The value placed on certain persons 
and stages of life seems to be arbi-
trarily assigned. The Constitution 
clearly states in the 5th and 14th 
Amendments that ‘‘no person’’ shall be 
deprived of ‘‘life, liberty, or property 
without due process of law.’’ 

‘‘No person.’’ What does that mean? 
Does it extend to an unborn child? Is 
an unborn child a person or merely a 
piece of property? A person is entitled 
to inalienable rights established under 
the Constitution and laws of the 
United States. Property can be done 
with as its master chooses. I posed this 
question to Judge Roberts during his 
confirmation hearing. Because this 
issue may come before the Court at 
some point in the near future, he de-
clined to answer directly. But the per-
sistence of this issue simply underlines 
the importance of each Supreme Court 
vacancy. 

I will support the nomination of John 
Roberts to be Chief Justice of the 
United States. I will do so based in part 
on his stellar credentials for the posi-
tion, but also on my hope and my pray-
er that he understands what is at stake 

when the Supreme Court interprets the 
people’s Constitution—not a sterile de-
bate over arcane legal principles and 
Latin doctrines but the very habits of 
our hearts. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Kansas. 
Mr. ROBERTS. Mr. President, I pay 

tribute to my colleague and friend, 
Senator BROWNBACK, for his eloquent 
speech on behalf of those who are dis-
advantaged and deserve protection 
from the law. He made an outstanding 
speech. 

I rise to express my support of Judge 
John Roberts in regard to his nomina-
tion as Chief Justice of the U.S. Su-
preme Court. I know what the com-
mittee has done, and I know what the 
majority of Senators will likely do, and 
that is to vote in favor of Judge Rob-
erts. But I also believe that an open-
minded individual, applying Kansas 
common sense, would reach the same 
conclusion that I have come to hold. 

It is no small event for a Senator to 
have the opportunity to participate in 
the confirmation of a candidate for the 
position of Chief Justice of the Su-
preme Court. Over the course of our 
Nation’s history, the Senate has come 
together 155 times to vote on a Su-
preme Court Justice. This occasion 
marks the 17th time to confirm a Chief 
Justice. So I am humbled and honored 
to be part of this moment of history. 

The consultation efforts on behalf of 
the administration with my fellow Sen-
ate colleagues in regard to this nomi-
nation have been extensive. That is 
probably an understatement. The 
President has made great efforts to 
open dialog and to invite input and to 
reach out to Members of the Senate. 
His nomination of Judge John Roberts 
is a solid choice and not one made in 
isolation. 

Kansans understand that the words 
inscribed on our Founding Fathers’ 
documents are not as delicate and frag-
ile as the paper on which they are writ-
ten. They know that the power behind 
these ideas is what serves as the foun-
dation of our Nation’s democratic gov-
ernment. 

My sense from Judge Roberts is that 
he, too, rigorously believes in the 
power of the ideals set forth in the 
Constitution. As illustrated by his 
record as a judge on the U.S. Court of 
Appeals for the DC Circuit, he adheres 
to the guidelines outlined in the Con-
stitution. Simply put, he walks the 
talk. 

After watching Judge Roberts en-
dure—I guess that is the best word for 
it—over 20 hours of questioning during 
the nomination hearings, I find myself 
not only more familiar with his many 
qualifications, his impressive experi-
ences, but deeply impressed with his 
character. Judge Roberts’ respectful 
demeanor and his personal humility in 
the face of periodic abrasive ques-
tioning from some are exactly the type 
of qualities that a Chief Justice should 
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possess. During the question-and-an-
swer portion of the nomination hear-
ing, testimonies of his colleagues, 
former clients, and others who attested 
to his character, Judge Roberts has 
shown to be a man of high integrity, 
wisdom, and fairness. This assessment 
was echoed from those representing a 
broad range of ideologies. 

Judge Roberts does possess a bril-
liant legal mind and a thorough under-
standing of the law. He performs his 
duties with a vigor and a meticulous 
attention to detail that has been noted 
by all who have spoken about him. As 
a judge, he approaches a case to under-
stand the legal facts involved and the 
laws that are affected, while avoiding 
the temptation to fulfill a specific judi-
cial philosophy. His decisions are based 
on the merits of the law. His record has 
earned him the highest rating from the 
American Bar Association, the ABA. It 
is worth mentioning that the ABA has 
often been referred to by my colleagues 
on the other side of the aisle and those 
on this side as well as the ‘‘gold stand-
ard’’ for evaluating judges. 

Most notably, in his opening state-
ment before the Senate committee, 
Judge Roberts stated: 

Judges and Justices are servants of the 
law, not the other way around. 

And concerning the rule of law, he 
went on to say: 

It is what we mean when we say that we 
are a government of laws and not of men. It 
is that rule of law that protects the rights 
and the liberties of all Americans. It is the 
envy of the world. Because without the rule 
of law, any rights are really meaningless. 

Clearly, Judge Roberts understands 
that the role of a judge is not to rule 
based on his personal judgments but to 
adhere to the laws as they are written. 

The role of the third branch under 
our Constitution is paramount, as the 
Supreme Court is often referred to as 
the ‘‘gatekeeper of democracy.’’ The 
duty to ensure that legislation passed 
and executed is in line with the Con-
stitution is an important check within 
our Government. The lifetime appoint-
ment provided for in the Constitution 
is an important protection for our Jus-
tices to guard against any pressure in 
regard to politics. The forward think-
ing by the authors of our Constitution 
actually provided for the preservation 
of our democracy by including these 
checks and balances between these 
three branches. 

Some have expressed concern about 
Judge Roberts’ relatively young age to 
be nominated to such a powerful posi-
tion. On the contrary, I believe that 
age will allow for a term of growth and 
stability for the Court. In my view, his 
age is of less importance when com-
pared to his style of judging. In his re-
sponse to my colleague, Senator 
HATCH, he explains that his style is 
that of a modest judge. He went on to 
explain that: 

It means an appreciation that the role of 
the judge is limited, that a judge is to decide 
the cases before them, they’re not to legis-
late, they’re not to execute the laws. 

However, at the same time, we have 
witnessed judges acting beyond the 
scope of their duties in making deci-
sions that in a representative democ-
racy are legislative in their jurisdic-
tion. We have seen that all across the 
country. This what I consider to be 
abuse of power is a source of tremen-
dous contention, not only with folks 
from the great State of Kansas but 
with Americans nationwide on too 
many issues. In too many cases, we 
have seen decisions that are contrary 
to the will of the people. Americans 
have questioned the rulings on cases 
ranging from the Boy Scouts of Amer-
ica to the most publicized recent at-
tack on private property rights. In 
Kansas, land is gold. And if land is 
gold, farmland is platinum. We have a 
healthy respect for property rights in 
middle America. Based on his com-
ments, I believe Judge Roberts holds a 
similar opinion. 

Finally, let us not forget that Judge 
Roberts is currently a judge. He has al-
ready experienced the confirmation 
process for his judgeship on the U.S. 
Court of Appeals for the DC Circuit. 
Let us also remember that the same 
accolades that led to Senate approval 
of his nomination by unanimous con-
sent—no disagreement, every Sen-
ator—are certainly applicable as of 
today. 

I am hopeful that through the course 
of debate on this nomination and the 
next Supreme Court nomination—the 
next Supreme Court nomination—we 
can avoid the destructive partisanship 
that approached the brink of absolut-
ism and ideology, a different criteria in 
regard to how we select judges. We 
have a duty to respectfully reflect the 
great traditions of this Chamber and 
rise above partisan bickering. We must 
raise the level of civility in our polit-
ical discourse more so than ever in re-
gard to considering the nomination of 
judges. 

Our democracy is only as strong as 
our governmental institutions. Judge 
Roberts will provide a strong pillar of 
support in the third branch of our Gov-
ernment. That, and for the reasons I 
have just enumerated, is why I will 
vote in favor of Judge Roberts’ nomi-
nation to be the 17th Chief Justice of 
the United States. 

I yield back the remainder of my 
time. I thank the Chair. 

The PRESIDING OFFICER (Mr. 
ISAKSON). The Senator from South 
Carolina. 

Mr. DEMINT. Mr. President, I rise 
today in support of the nomination of 
Judge John Roberts for Chief Justice of 
the Supreme Court of the United 
States. Just 1 year ago, I was in the 
middle of a heated Senate campaign, 
and one of the most important issues 
to the voters of South Carolina, an 
issue that came up again and again, 
was the topic of judges. At that time, I 
promised the people of South Carolina 
that I would fight for fair judges who 
would judge based on the facts and the 
law, not on their personal political 
opinions. 

Americans simply cannot understand 
how certain judges arrive at decisions 
such as banning the Pledge of Alle-
giance or allowing local governments 
to take a person’s home and give it to 
a business simply to generate more 
taxes. 

Judge Roberts clearly understands 
and demonstrated in his hearings that 
he is the kind of Justice America 
needs. He is brilliant, fair, and inde-
pendent. He has proven himself to be a 
person of integrity who is committed 
to equal justice for all Americans. 

Judge Roberts is eminently qualified. 
He has earned the American Bar Asso-
ciation’s highest rating of ‘‘well quali-
fied.’’ Before being unanimously con-
firmed by the Senate in 2003 to the DC 
Court of Appeals, Judge Roberts had 
already established an unmatched re-
sume in the legal world. After grad-
uating in the top of his class from Har-
vard Law School, he went on to clerk 
for Justice William Rehnquist and then 
worked as a top aide in President Rea-
gan’s Justice Department. In private 
and public practice, he argued an amaz-
ing 39 cases before the Supreme Court, 
establishing his reputation as one of 
the Nation’s top litigators. 

During his hearing, Judge Roberts 
displayed his humble expertise, and I 
believe Americans warmly welcome his 
approach to the law. Despite what 
some Democrats are saying, Judge 
Roberts was very forthcoming at his 
hearing in discussing his judicial phi-
losophy, his legal thinking, and his 
views on a judge’s proper role within 
our constitutional framework. 

The Senate was also allowed to re-
view an unprecedented number of docu-
ments from Judge Roberts’ service in 
the Federal Government illustrating 
his judicial philosophy and legal abil-
ity. In question after question, Judge 
Roberts showed an extraordinary 
knowledge of the law and its history. 
Without the use of notes or staff, Judge 
Roberts easily recalled facts from hun-
dreds of years of case law. 

I was pleased to see during the hear-
ings that Judge Roberts stuck strictly 
to the Ginsburg rule, choosing not to 
comment on cases or issues that are 
likely to appear before the Court. In 
her hearings, Justice Ginsburg em-
phatically declared that she could give 
‘‘no hints, no forecasts, no previews’’ as 
to how she would decide on future 
cases. She was right to do so. Judges 
are expected to be impartial and fair, 
looking at each case without prejudice. 
Senators who expected Judge Roberts 
to answer questions that required him 
to prejudge cases were ignoring the 
Code of Judicial Ethics and, I suspect, 
playing politics with the confirmation 
process for partisan reasons. 

Nominees should never compromise 
their judicial independence and ability 
to rule fairly by advocating positions 
on issues that could come before them. 
Judges are not politicians. In fact, 
Judge Roberts himself put it best dur-
ing the hearings when he said: 

Judges wear black robes because it doesn’t 
matter who they are as individuals. That’s 
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not going to shape their decision. It’s their 
understanding of the law that will shape 
their decision. 

Judge Roberts has earned praise for 
his conduct during the confirmation 
hearings, and he has solidified broad, 
bipartisan support. 

I believe Judge Roberts deserves a 
fair up-or-down vote before the Su-
preme Court starts its next session in 
October. It is important to have a Chief 
Justice on the bench for the start of 
the session and to have the Court at 
full strength. 

Based on my July meeting with 
Judge Roberts, based on his qualifica-
tions and his exemplary performance 
before the Judiciary Committee, I am 
confident he will strictly interpret the 
law and not legislate from the bench. 

Judge Roberts has all the qualities 
Americans want in their Chief Justice. 
It is critical that the Chief Justice 
have the ability to listen to all sides of 
a debate and work well with each Asso-
ciate Justice. Judge Roberts has clear-
ly displayed his patience, fairness, and 
respect. 

The votes tomorrow for Judge Rob-
erts will show that an overwhelming 
majority of Senators agree. The votes 
tomorrow against Judge Roberts will 
reveal the Senators who would not sup-
port any of President Bush’s nominees, 
no matter how qualified they are. 

I fully support the nomination of 
Judge Roberts. I will cast my vote in 
his favor for confirmation, and I urge 
all of my colleagues to support Judge 
Roberts as the next Chief Justice of the 
Supreme Court. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from North Carolina. 
Mr. BURR. Mr. President, I rise 

today, like my colleague who spoke 
just before me, to support the nomina-
tion of John Roberts to be the Chief 
Justice of the U.S. Supreme Court. To 
those who know me, to those who have 
heard me talk on this subject, this is 
no great surprise. But voting on a Su-
preme Court nomination is a very rare 
task. It is more historic now, as the 
Senate will consider a nominee for the 
top job of the Court. 

The question I ask today is, Why 
should America care about this debate? 
This debate is more significant than a 
lifetime appointment of Chief Justice 
of the Supreme Court. 

This debate is more significant than 
the influence that one single individual 
brings who is chosen. This debate is 
about future decisions that will affect 
the lives of every American, that will 
affect our children and our children’s 
children. From our civil liberties, to 
property rights, to questions of life and 
death, to safety in communities, to the 
very basic freedoms, there is no area in 
our daily lives that is not somehow af-
fected by the judicial decisions of the 
U.S. Supreme Court. The decisions 
made by the Court today will have a 
lasting effect long after we have gone 
from this institution. It is essential, 
absolutely essential, that we confirm 

not only competent, impartial judges, 
but those who are the very brightest 
and those who are good citizens and 
understand the task for which they 
have been nominated and confirmed. 

Over the course of the last several 
weeks we have all had the opportunity 
to hear from legal experts, from polit-
ical analysts, about Judge Roberts and 
the chances of the success of his nomi-
nation and his confirmation. We have 
had a process of very detailed hearings 
where our colleagues, many of whom 
are lawyers, have asked the most ap-
propriate questions, with a lot of 
thought, a lot of time to deliver the 
questions, and we have seen the re-
sponse of a brilliant lawyer, with no 
notes, quote case law from years past 
that appropriately answered the ques-
tions that did not affect future cases 
the Court might hear. 

Now, I am not a lawyer and perhaps 
I do not judge Judge Roberts’ legal 
background the same way lawyers 
might judge it, but I do understand 
people. I understand when I meet some-
body who is a good person. I have met 
Judge Roberts. This is a good person. 
This is an individual in whom America 
can be proud when they refer to him as 
Chief Justice. 

A couple weeks ago I had the oppor-
tunity to have Judge Roberts in my of-
fice. We talked about his background, 
his life experiences, we talked about 
our families. I did not quiz him about 
legal precedent or court rulings. I did 
not present him with hypothetical 
cases or his position on hot topics of 
the day. That, quite frankly, was not 
the ground I was focused to go on. Per-
sonally, as a husband and a father, I 
wanted to know where Judge Roberts 
truly stood and if he understood the 
job he has been asked to do. I wanted 
to know if he understood the respon-
sibilities not just as a lawyer, not just 
as a Justice, but as a husband and as a 
father, and the implications of the de-
cisions he would rule on and how they 
would affect not just his family but in 
a real way the people of North Caro-
lina. 

As Senators, we are all responsible 
for constituencies. I am responsible for 
more than 81⁄2 million individuals in 
North Carolina, and I wanted to know, 
quite frankly, if Judge Roberts intends 
to preserve our Nation’s constitutional 
principles by interpreting law, not by 
making law. I am proud today to tell 
you, based upon the answers he gave to 
me in his testimony in front of the Ju-
diciary Committee, I am confident he 
will do just that—interpret the law, 
not write the law. Judge Roberts, as 
every person has heard, has the aca-
demic and the professional credentials 
to serve not only as a Supreme Court 
Justice but as Chief Justice. 

There is something that concerns me 
today. It concerns me, and it should 
concern the American people: This vote 
will not be unanimous. This vote will 
be far from unanimous based upon the 
reports from Senators. Why? Politics. I 
am not sure it has ever permeated the 

process to the degree it has in this. As 
we stand here today, with one of the 
brightest nominees, ready to confirm, 
some in this institution are already 
suggesting the next nominee has no 
chance. There is not a person who has 
been nominated. There is a group of 
names that has been talked about. I 
might remind Senators that Judge 
Roberts was never talked about in the 
group that was purported to come up in 
the President’s first nomination. Yet 
some suggest we are going to move the 
bar even farther for the next nominee 
who comes through. 

The divisiveness has to stop in this 
institution. We choose the best and the 
brightest to serve this country. If we 
consistently move that bar, if we con-
sistently dig to find things that no 
other Congress has looked for, if we are 
not careful, no one will want that job. 
If we are not careful, the best and the 
brightest legal minds in this country 
who would serve on the bench and 
serve with distinction, regardless of 
the party they are from, when they get 
that call, will say, Mr. President, I 
want to pass. I can’t put my family 
through it. I can’t put myself through 
it. The risk of doing it is too great to 
everything around me, to make a com-
mitment to serve my country. 

I ask all of us, what message are we 
sending to our children when the best 
and the brightest pass, when they elect 
not to go through the process we in 
this body have control of? 

This is a defining time for the Sen-
ate. This will determine who is willing 
in the future to actually serve their 
country and to serve in one of the sin-
gle most important areas, the U.S. Su-
preme Court. 

I am confident Judge Roberts holds 
the academic credentials, he holds the 
professional credentials but, more im-
portantly, I am confident today that 
Judge Roberts is a good man. He de-
serves the support of every Member of 
the Senate to become the Chief Justice 
of the U.S. Supreme Court. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from North Carolina yields. The 
Senator from Oregon. 

Mr. SMITH. Mr. President, I thank 
you for the time. It is for me a privi-
lege to speak on behalf of Judge Rob-
erts, but especially because while I 
have voted on hundreds of nominations 
for President Clinton and now at the 
present time President Bush, this is 
the first time I will cast a vote, an af-
firmative vote, for a member of the 
U.S. Supreme Court, and, perhaps, if 
Judge Roberts lives long enough, the 
only time I will cast one on behalf of 
the Chief Justice of the U.S. Supreme 
Court. 

It is for that reason that I asked 
Judge Roberts to come see me. I en-
joyed a delightful visit with him prior 
to announcing my affirmative decision 
to vote for him without qualification, 
without reservation, or any reluctance. 
He is, in short, a brilliant nominee and 
I believe he will be a brilliant judge 
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who will make us proud for years and 
years to come. 

When I ran for the Senate, I ran as 
someone with a hat in the political 
arena. It is an experience where you 
state your position, you ask for votes. 
That is a fundamentally different exer-
cise than being a judge. A judge is not 
someone who comes as a candidate ask-
ing for a vote, posturing in any fash-
ion, and playing politics. The nature of 
the judicial branch, even the executive 
branch, is fundamentally different 
from the judicial branch. Ours is to 
make law. The president is to execute 
the law. The judge is to interpret that 
law. 

When I was running for an election 
certificate, I was asked repeatedly 
about how I would judge nominees to 
the Court. The underlying question was 
always, what is your litmus test? Do 
you have a single issue litmus test? I 
promised Oregonians that I would have 
no litmus test and would vote for 
qualified Democrats and Republicans 
from the administration that put them 
forward because I truly believe we have 
to remember the characteristic distinc-
tions between the roles of these dif-
ferent branches of Government. What I 
did tell them is that I would judge 
them by their intelligence, their integ-
rity, and their temperament. By that 
standard, I am not sure we will ever 
have the privilege of voting for a nomi-
nee who is more intelligent than Judge 
John Roberts. His academic credentials 
are without equal. He is clearly quali-
fied by his schooling and by his service 
in the legal community. His integrity 
is beyond reproach as well. He has con-
ducted himself honorably. There has 
been no hint of any kind of scandal 
that would disqualify him from holding 
high public office. I like especially the 
fact that he and his wife late in life de-
cided to adopt two beautiful children. 
Every parent in America, I think, 
squirmed when they watched the con-
cerns the Robertses had when Presi-
dent Bush announced his nomination— 
the little boy Jack was fidgeting on a 
public occasion, and all chuckled and 
recognized the humanity of Judge and 
Mrs. Roberts, and also related to that 
experience. 

When it comes to temperament, I 
think there are many qualifications 
Judge Roberts has that are evident in 
his entire life. He is overwhelmingly 
qualified. He has promised fidelity to 
the law. He has said: 

My obligation is to the Constitution, 
that’s the oath. 

The quality in his temperament, I 
think, that was particularly meaning-
ful was the humility he demonstrated 
in the give and take with our col-
leagues on the Judiciary Committee. 
The Judiciary Committee is composed 
of many very bright men and women, 
and the back and forth was thrilling to 
watch for someone who loves constitu-
tional law. He went into a heavyweight 
ring and he came out the champ. I was 
impressed and expressed that to him. 

The quality of humility is one that I 
think bears mentioning. Judge Roberts 
said, in fact, to that committee: 

A certain humility should characterize the 
judicial role. Judges and justices are serv-
ants of the law, not the other way around. 

What he is saying is that judges and 
justices are bound by the law, as we are 
as individual citizens, and as Members 
of the Senate we are bound by the law, 
and so are judges. That humility is im-
portant in the life of a judge. 

I remember a great public servant 
once said: 

Pride is concerned with who is right, hu-
mility is concerned with what is right. 

I believe Judge Roberts will be fo-
cused on what is right, not who is 
right. The greatest threat Judge Rob-
erts identified to the law is that of a 
judicial branch beginning to act more 
like a political branch. 

That is something many of my col-
leagues have spoken to. It is something 
I learned about in law school in a con-
stitutional law class. It is called the 
political question doctrine. What that 
doctrine refers to is the wisdom that 
judges need to have, the humility they 
have to not intersect questions that 
are in the political arena, part of the 
discussion, the debate between we the 
people about where we want to go. So, 
instead of reaching over the people and 
deciding it when the issue is ripe for 
settlement at the ballot box, judges 
should be restrained in overreaching 
and doing things from on high that, 
frankly, disturb the body politic here 
in our country. I believe Judge Roberts 
will have that kind of restraint, that 
kind of humility. 

Judge Roberts made a quote in his 
opening statement, again without 
notes; something he feels obviously in 
his bones and knows in his heart and 
mind. He said: 

The one threat to the rule of law is the 
tendency on behalf of some judges to take 
that legitimacy—the legitimacy of the law, 
and that authority—the authority of the 
law, and to extend it into areas where they 
are going beyond the interpretation of the 
Constitution into where they are making the 
law. Judges have to recognize that their role 
is a limited one. 

An aside, Mr. President, I like his 
metaphor to an umpire. 

Judges have to recognize that their role is 
a limited one. That is the basis of their legit-
imacy. Judges have to have the courage to 
make the unpopular decisions when they 
have to. That sometimes involves striking 
down acts of Congress. That sometimes in-
volves ruling that acts of the executive are 
unconstitutional. That is a requirement of 
the judicial oath. You have to have that 
courage. 

What I find in that statement is an 
understanding of the political question 
doctrine. He is saying we have to be 
humble in most all instances; to re-
spect the rights of the people. But he is 
also saying you have to have courage 
to interpret the Constitution in a way 
that is faithful to it. 

As Cicero once said: 
We are in bondage to the law so that we 

might be free. 

I know my time is up, so I yield the 
floor and urge my colleagues to vote in 
support of Judge Roberts. If you can’t 
vote for him, it is hard to know for 
whom one could vote. 

I yield the floor. 
The PRESIDING OFFICER. The time 

of the Senator has expired. 
Under the previous order, the time 

from 11 a.m. to 12 p.m. shall be under 
the control of the Democratic leader or 
his designee. The Chair recognizes the 
Senator from Iowa. 

Mr. HARKIN. Mr. President, tomor-
row the Senate will vote on the nomi-
nation of John Roberts to be the 17th 
individual to serve as Chief Justice of 
the United States. I have put an enor-
mous amount of contemplation and 
consideration into my vote on this 
nomination. Some may wonder why 
this has been such a difficult decision 
for me. Clearly Judge Roberts is an in-
dividual of great accomplishment. He 
has an outstanding educational back-
ground and keen legal skills. He is a 
thoughtful, decent, modest person, im-
pressively knowledgeable about con-
stitutional law and the Court. 

I watched much of the judiciary hear-
ings. I have reviewed briefs and court 
decisions written by Judge Roberts. 
And, thanks to his generosity, I met 
with Judge Roberts for more than an 
hour in my office last week, talking 
one on one. 

What I did not find in the hearings or 
in Judge Roberts’ writings or in our 
meeting was a clear indication that 
Judge Roberts understands the critical 
role the courts play in protecting the 
civil rights of Americans and in allow-
ing those who have suffered discrimina-
tion to be able to seek recourse and af-
firm their rights in Federal court. I 
was seeking some indication that 
Judge Roberts understands that the 
issues that come before the high Court 
cannot always be viewed with a cool, 
legal dispassion and detachment, but 
that the Court and its members play a 
critical role in protecting the power-
less in our country. 

This is of grave concern to me be-
cause the individual who fills this Su-
preme Court vacancy will have the 
ability to enhance and strengthen or 
undermine and weaken the Americans 
With Disabilities Act. 

Judge Roberts’ nomination comes at 
a time when there is a very significant 
clash occurring between the Supreme 
Court and Congress over whether Con-
gress has the authority to require the 
States to comply with antidiscrimina-
tion laws. Unfortunately, the law 
caught at the center of this clash is the 
Americans With Disabilities Act. 

As I have deliberated on this nomina-
tion, the first and foremost question in 
my mind has been this: What kind of 
Court would the Roberts Court be? 
Would it be a Court that serves as a 
refuge of last resort for the powerless 
in our society? Or, would it be a Court 
that will continue down a disturbing 
path seen in the later years of the 
Rehnquist Court, a path that limits the 
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ability of Congress to pass legislation 
that provides meaningful protections 
to individuals, including the 54 million 
Americans with disabilities? 

Unfortunately, after carefully re-
viewing the record and talking with 
Judge Roberts, I am unable to conclude 
that a Roberts Court would guarantee 
the rights of the powerless and those 
with disabilities. 

Earlier this year we celebrated the 
15th anniversary of passage of the 
Americans With Disabilities Act. The 
ADA, as it is known, prohibits dis-
crimination in employment against 
people with disabilities. It requires 
that the services and programs of local 
and State governments be accessible 
and usable by individuals with disabil-
ities. Since its enactment, the ADA has 
provided opportunity and access for 54 
million Americans with disabilities 
who, prior to the law’s enactment, rou-
tinely faced prejudice, discrimination, 
and exclusion in their everyday lives. 

As Members of this body know very 
well, I was the lead sponsor of the 
ADA. I championed it because I had 
seen discrimination against the dis-
abled firsthand, growing up with my 
brother Frank, who was deaf. During 
his childhood, my brother was sent 
halfway across the State to a school 
for the ‘‘deaf and dumb.’’ He was told 
his career path would be limited be-
cause surely someone who is deaf can-
not contribute to society. Throughout 
his life, Frank experienced active dis-
crimination at the hands of both pri-
vate individuals and government, and 
this served to limit the choices before 
him. Frank’s experience was by no 
means unusual, as Congress docu-
mented extensively prior to enactment 
of the ADA. As part of the writing of 
that bill, we gathered a massive record 
of blatant discrimination against those 
with disabilities. We had 25 years of 
testimony and reports on disability 
discrimination, 14 congressional hear-
ings, and 63 field hearings by a special 
congressional task force that were held 
in the 3 years prior to the passage of 
the Americans With Disabilities Act. 
We received boxes loaded with thou-
sands of letters and pieces of testimony 
gathered in hearings and townhall 
meetings across the country from peo-
ple whose lives had been damaged or 
destroyed by discrimination. We had 
markups in 5 different committees, had 
over 300 examples of discrimination by 
States. I know; I was there. I was the 
chairman of the Disability Policy Sub-
committee. 

Yet since enactment of the ADA the 
Court has repeatedly questioned 
whether Congress had the constitu-
tional authority to require States to 
comply with the ADA. Amazingly, it 
questioned whether Congress ade-
quately documented discrimination. In 
2000, the Supreme Court held in a 5-to- 
4 decision that an experienced nurse at 
a university hospital—who was de-
moted after being diagnosed with 
breast cancer because her supervisor 
did not like being around sick people— 

was not covered by the ADA. Why? Be-
cause she had the misfortune to work 
for a State hospital. 

In contrast, last year, by a 5-to-4 de-
cision, the Court held that Congress 
did have the authority to require 
States to make courthouses accessible. 

This year, the Court will look at 
whether a State is required to make a 
prison accessible. There is no guar-
antee that the Court will come to the 
same result. Instead, we could end up 
with a crazy patchwork where court-
houses are accessible, but maybe li-
braries are not, perhaps prisons are ac-
cessible, but employment offices are 
not. 

When we passed the ADA, we in Con-
gress did not forbid employment dis-
crimination against the disabled unless 
they worked for the State. We didn’t 
say some services must be accessible. 
But that is what the Court has been 
saying. Talk about judicial activism. 

I would point out here, in those years 
when we were developing the Ameri-
cans With Disabilities Act, my friend 
Senator HATCH was ranking member on 
the Judiciary Committee. They had 
their staffs look to make sure we 
passed the constitutional tests. Attor-
ney General Dick Thornburgh, a great 
supporter of the Americans With Dis-
abilities Act, had the Department of 
Justice look and make sure we were 
passing constitutional muster. Boyden 
Gray, in the White House Counsel’s Of-
fice, looked at it to make sure we 
passed constitutional muster. Fifteen 
Ronald Reagan appointees to the Na-
tional Council on Disability, working 
with constitutional law experts, looked 
at the bill to make sure it passed con-
stitutional muster. Yet the Court, by 5- 
to-4 decisions, is undermining all we 
did. 

As a result, 15 years after passage of 
the ADA, the rights of those with dis-
abilities still hang in the balance. 
Those rights will be determined in a 
very significant way by a potential 
Roberts Court. As Chief Justice, Mr. 
Roberts personally will have a major 
role in determining whether the bal-
ance swings for or against people with 
disabilities. If Judge Roberts lends his 
voice to those on the Court who believe 
in the rights of States over the rights 
of people, individuals with disabilities 
in this country will face enormous set-
backs. 

Judge Roberts was asked many ques-
tions at his hearing about congres-
sional power, the ADA, and the rights 
of the disabled. I posed similar ques-
tions in our meeting. Judge Roberts 
chose not to answer those questions in 
any significant or revealing detail. 
Without some greater assurance that 
he would give deference to the policies 
passed by Congress, without solid as-
surance that he would be a defender of 
the ability of the less powerful to go to 
court and have their rights vindicated, 
without those assurances, I am left 
guessing and speculating, and that is 
not good enough. 

Without clear assurances from him 
personally, I am left only with Judge 

Roberts’ paper record and, quite frank-
ly, it is a record that does not bode 
well for people seeking to vindicate 
their rights. In the interests of brevity, 
let me cite one example from Judge 
Roberts’ tenure with the Department 
of Justice, the 1982 case of Board of 
Education v. Rowley. In the Rowley 
case, a trial court ruled that Federal 
law required the State to provide a 
sign language interpreter for an 8-year- 
old student who was deaf. The Second 
Circuit Court of Appeals affirmed that 
decision. The case then went to the Su-
preme Court and the Department of 
Justice had to decide whether to sup-
port the student and argue in favor of 
an interpreter, or support the local 
school board and the State and argue 
against an interpreter. 

In a memo to the Attorney General, 
Judge Roberts said the lower court de-
cisions amounted to an exercise of judi-
cial activism and the lower courts had 
inappropriately ‘‘substituted their own 
judgment of appropriate educational 
policy.’’ 

This was not the language of a law-
yer merely representing the views of a 
client. This was the language of an at-
torney in a policymaking position at 
the Department of Justice, suggesting 
that the Government should have 
weighed in against the right of a deaf 
student to have access to an inter-
preter under the Education of the 
Handicapped Act, a predecessor of to-
day’s Individuals With Disabilities 
Education Act. In other words, Judge 
Roberts thought that this law, the pri-
mary Federal law to ensure that stu-
dents with disabilities have access to 
the same educational opportunities as 
all other students, should be inter-
preted narrowly rather than broadly. 

That is not the quality I am looking 
for in a Chief Justice. I want a Chief 
Justice who brings a passion for justice 
to the law; who does not lose sight of 
the real people whose lives and liveli-
hoods are at stake in the Court’s deci-
sions. Some supporters of Judge Rob-
erts have argued that the Rowley case 
was more than two decades ago and 
Judge Roberts’ views on statutory in-
terpretation and on the ability of indi-
viduals to protect their rights through 
the courts may have evolved since 
then. But how are we in this body to 
know that, particularly when the 
White House has failed to provide us 
with all requested and directly rel-
evant documents? 

Of greatest interest to me are the de-
cisionmaking memoranda written by 
Judge Roberts during his tenure as 
Principal Deputy Solicitor General. 
Again, in his role as Principal Deputy 
Solicitor General—a position some-
times referred to as a ‘‘political dep-
uty’’ because it is a political appoint-
ment—Judge Roberts was not merely 
representing a client but was involved 
in crafting the Department’s legal posi-
tions in some of the most important 
cases in recent years. 

During his tenure as Principal Dep-
uty, Judge Roberts argued before the 
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court that individuals shouldn’t be al-
lowed to go to court to enforce their 
rights under the Medicaid statute, that 
children shouldn’t have access to 
courts to enforce their rights under the 
Adoption Assistance and Child Welfare 
Act, and that courts should take a re-
strictive view of remedies available 
under title IX and other civil rights 
laws. 

Given the decision of the White 
House to withhold these documents 
from the Senate, I am forced to draw 
my conclusions on what I do know. 

Before I conclude my remarks, I 
would like to describe an example of 
one of the ‘‘real people’’ I referred to 
earlier, a woman by the name of Bev-
erly Jones. Ms. Jones, who testified be-
fore the Senate Judiciary Committee 
on Judge Roberts’ nomination, has 
been using a wheelchair since a 1984 
traffic accident in 1990, the year we 
passed ADA. She completed court re-
porting school and set out to work as a 
courtroom stenographer in order to 
support her family. But what she found 
as she traveled throughout the State of 
Tennessee was she couldn’t get the jobs 
in a great majority of Tennessee’s 
courthouses. She was forced to choose 
between asking complete strangers to 
carry her into the courthouse or into 
inaccessible rest rooms or simply turn 
down employment opportunities. That 
is an unacceptable choice for a single 
mother supporting two kids. 

Ms. Jones testified to the committee 
that she spoke to Federal, State, and 
local officials about the problem of in-
accessible courtrooms, but her en-
treaties were met with indifference, 
until she filed suit. I would like to 
quote from Ms. Jones’ testimony about 
her experience because I think it viv-
idly illustrates what is at stake. 

She said: 
The door that I thought had been opened 

[with passage of the ADA] was still closed 
and my freedom to live my dream was still a 
dream, and turning into a nightmare. No-
body took either me or the law seriously 
until I and others brought a lawsuit. 

That is what is at stake today—the 
right of 64 million Americans with dis-
abilities to live their dreams, the right 
of the powerless in our society, the 
disenfranchised, to turn to the courts 
to take them seriously. 

Unfortunately, I am not yet per-
suaded that a Roberts Court would pro-
tect these rights. 

For this reason, I will be voting no 
on this nomination. 

Certainly, I bear no personal animos-
ity whatsoever toward Judge Roberts. 
Within this body, there are many peo-
ple on the other side of the aisle whom 
I respect, admire, and value as friends. 
But I don’t often vote with them be-
cause I have a different viewpoint on 
many issues. As I said, in our personal 
meeting, I found Judge Roberts to be a 
very decent, modest individual. 

I hope the future will prove me wrong 
about Judge Roberts. I hope he proves 
to be a Justice who recognizes that dis-
crimination in this country occurs in 

many areas and that Congress has both 
the authority and the duty to remedy 
it. 

Judge Roberts will have an imme-
diate opportunity to do just that. In 
this upcoming term, the Supreme 
Court will hear arguments in a case 
that will once again examine the ques-
tion of whether Congress had the au-
thority to order States to make public 
facilities accessible to people with dis-
abilities. Knowing this, during our 
meeting I tried to convey to Judge 
Roberts how discrimination against 
people with disabilities was deeply in-
grained across the decades and across 
the centuries prior to passage of the 
Americans with Disabilities Act. I 
talked with him in detail about how 
prior to passage of ADA people were in-
stitutionalized, segregated, taken from 
their families, taken from their com-
munities, excluded from schools, ex-
cluded from educational opportunities, 
excluded from employment opportuni-
ties, excluded from all aspects of daily 
life, shopping, going to the movies, 
playing golf, on and on, simply because 
of a disability. I explained how people 
with disabilities were excluded in the 
same way African Americans were ex-
cluded prior to the passage of the Civil 
Rights Act. 

In closing, let me quote from 
Thurgood Marshall in the Cleburne 
case, City of Cleburne v. Texas. Here is 
what Justice Thurgood Marshall had to 
say. Here is a sense of real injustice 
and that something needs to be done 
about it. This is what Justice Marshall 
said: 

The mentally retarded have been subject 
to a ‘‘lengthy and tragic history,’’ of seg-
regation and discrimination that can only be 
called grotesque. . . . A regime of state-man-
dated segregation and degradation soon 
emerged that in its virulence and bigotry ri-
valed, and indeed paralleled, the worse ex-
cesses of Jim Crow. Massive custodial insti-
tutions were built to warehouse the retarded 
for life; the aim was to halt reproduction of 
the retarded and ‘‘nearly extinguish their 
race.’’ Retarded children were categorically 
excluded from public schools, based on the 
false stereotype that all were ineducable and 
on the purposed need to protected non-
retarded children from them. State laws 
deemed the retarded ‘‘unfit for citizenship.’’ 

That has been the experience for the 
last 200 years or more in this country. 
We stepped in to remedy that with the 
Americans with Disabilities Act. 

I hope Judge Roberts keeps these 
things uppermost in his mind and in 
his heart. Only time will tell. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

GRAHAM). The Senator from New York. 
Mr. SCHUMER. Mr. President, I rise 

to speak on the nomination of Judge 
John Roberts to be Chief Justice of the 
United States. 

I thank my colleague from Iowa for 
his heartfelt and outstanding words. 

Votes like this come about so rarely 
that many Senators have spent their 
entire careers in this body without 
ever having had the opportunity to 
vote on a Chief Justice. 

And most of us in the Senate today 
will likely never again vote on a nomi-
nee to that incalculably important po-
sition. 

That is why I have been troubled 
about how some have characterized the 
votes of conscientious Senators in this 
case—Senators from my party who 
have struggled with, and deliberated 
over, Judge Roberts’s record in arriv-
ing at their decisions. 

As will be borne out tomorrow, 
Democratic Senators have given this 
vote the profound and serious consider-
ation that it deserves. 

We are not voting monolothically, 
but rather each according to his or her 
own conscience. 

And that is what this vote is. 
It is a question of principle—not of 

politics, partisanship, or positioning, 
as some have cynically suggested. 

Democrats have truly struggled with 
this vote. I know I have. Like some 
others, I did not make up my mind 
until late on the night before the com-
mittee vote. 

We are not marching in lockstep, 
with nary a dissent like my colleagues 
across the aisle. 

But while this vote was a close call 
for many, (Like myself) the next one 
may not be. 

While this nomination did not war-
rant an attempt to block the nominee 
on the floor of the Senate, the next one 
might. 

If the President sends us a nominee 
who, like Janice Rogers Brown, be-
lieves that the New Deal was the tri-
umph of a ‘‘socialist revolution,’’ there 
will be a fight. 

If the President sends us a nominee 
who, like Priscilla Owen, was criticized 
by her conservative colleague—Alberto 
Gonzalez—for an ‘‘unconscionable act 
of judicial activism,’’ there will be a 
fight. 

If the President sends us a nominee 
who, like Miguel Estrada, refuses to 
answer any real questions and whose 
record is not made fully available, 
there will be a fight. 

If the President sends us a nominee 
who is committed to an agenda of turn-
ing the clock back on civil rights, 
workers’ rights, individual autonomy, 
or other vital Constitutional protec-
tions, there will likely be a fight. 

And it will be a fight without any 
winners. 

So, Mr. President, on the eve not 
only of the confirmation vote on John 
Roberts, but also the President’s nomi-
nation of a replacement for the seat of 
Justice O’Connor—for more than two 
decades a pivotal swing vote on the 
High Court—I hope and pray that the 
President chooses to unite rather than 
divide; that he chooses consensus over 
confrontation. 

Now let me return to the vote at 
hand. 

This vote should be viewed against a 
unique—and troubling—historical 
backdrop. 

Many are saying the Senate should 
not bring ‘‘politics’’ into this. Their 
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quarrel should be with the President of 
the United States if they feel that 
‘‘politics’’ means figuring out a judge’s 
ideological, judicial philosophy. Poli-
tics, if you define it as that, was intro-
duced by a President who vowed that, 
if given the opportunity, he would 
name to the Supreme Court Justices in 
the ‘‘mold’’ of Clarence Thomas and 
Anthony Scalia. 

Given the President’s campaign 
promise and repeated declarations, 
there is a presumption that any nomi-
nee the President sends to the Senate 
is in that ‘‘mold.’’ 

The presumption is especially 
strong—and is particularly hard to 
overcome—with a nominee who was 
carefully vetted, researched, and inter-
viewed at sufficient length by a Presi-
dent who professed a desire to nomi-
nate people in the mold of Thomas and 
Scalia; and, with a nominee who is ea-
gerly embraced by those groups who 
support the views of Thomas and 
Scalia and who want to change Amer-
ica through the Courts; 

The presumption can be rebutted, of 
course. And the way it can be rebutted 
is through the answering of questions 
and through the production of relevant 
documents. And here, regrettably, 
there was much lacking. 

To be fair, Judge Roberts did par-
tially rebut the presumption. He made 
some inroads. 

Judge Roberts has a keen and im-
pressive intellect. We all know that. 
His encyclopedic knowledge of the law 
and eloquent presentation certainly 
confirmed what his colleagues have 
said about him—that he is one of the 
best advocates, if not the best advocate 
in the Nation. 

But being brilliant and accomplished 
is not the number one criterion for ele-
vation to the Supreme Court—there 
are many who would use their consid-
erable talents and legal acumen to set 
America back. So, while legal bril-
liance is to be considered, it is never 
dispositive. 

In addition, very good lawyers know 
how to avoid tough questions. People 
have said that one of the reasons the 
nominee was so effective arguing in the 
Supreme Court is that he mastered the 
trick of making the point he wanted to 
make, rather than answer the question 
asked. 

When I reviewed the transcript in the 
week after the hearings concluded but 
before we were called on to vote, there 
was often less than met the ear. 

There is an obligation of nominees to 
answer questions fully and forth-
rightly, because they are essential to 
figuring out a nominee’s judicial phi-
losophy and ideology—to me, the most 
important criteria in choosing a Jus-
tice. 

Many of us were disappointed in his 
failure to answer so many questions 
and is one of the contributing factors 
to the no votes that will be cast 
against Judge Roberts. 

Add to that the refusal of the admin-
istration to allow the Senate to exam-

ine important and relevant documents, 
and we are voting on a hunch. Senators 
voting on the position of Chief Justice 
should not be relegated to voting on a 
‘‘hunch.’’ 

We should not be left to guesswork, 
impressions, and hunches. 

There was a bit of a game of hide and 
seek going on—as much as Senators 
tried to seek out his views, many re-
mained hidden away. 

That is why that I so badly hope that 
the next nominee will be more forth-
coming and will answer more questions 
about his or her legal views, and that 
all relevant documents will be pro-
vided. 

But, the answering of questions is 
only a means to an end—it is a means 
of finding out what kind of judge, or 
Justice, a nominee will make. 

In this case, because there were not 
enough questions answered or docu-
ments provided, we are still unsure of 
the answer to the central question: 
Who is Judge Roberts? 

Particularly troubling to me are the 
eerie parallels between Judge Roberts’s 
testimony and then-Judge Thomas’s, 
especially given President Bush’s dec-
laration that he would nominate Jus-
tices in the mold of Justice Thomas. 

The echoes of then-Judge Thomas’s 
empty reassurances that he was a 
mainstream jurist are ringing in the 
ears of every Senator who listened to 
many nearly identical statements from 
Judge Roberts last week. 

I was particularly troubled by his an-
swers in two areas—the constitutional 
right to privacy and the Congress Com-
merce Clause power to protect the 
rights and improve the lives of the 
American people. 

At his hearing, for example, Judge 
Roberts said that he believes ‘‘there is 
a right to privacy protected as part of 
the liberty guarantee in the due proc-
ess clause.’’ At his hearing, then-Judge 
Thomas made almost the identical 
statement. As a Supreme Court Jus-
tice, however, Justice Thomas has re-
peatedly urged the most narrow inter-
pretation of a privacy interest possible, 
in Casey, in Lawrence, and at every 
other opportunity. 

At his hearing, Judge Roberts repeat-
edly assured the Committee that he 
had ‘‘no quarrel’’ with various Supreme 
Court decisions on issues of privacy, 
women’s rights, civil rights, education, 
and other important issues. The same 
assurance in nearly identical words 
were made by Justice Thomas at his 
hearings, but when given the oppor-
tunity to consider those cases with 
which he had ‘‘no quarrel’’ from the 
bench, Justice Thomas voted to over-
rule. 

At his hearing, Judge Roberts repeat-
edly assured the Committee that he 
had ‘‘no agenda.’’ The same assurance 
was made by Justices Thomas and 
Scalia at their hearings. 

Besides these concerns about Judge 
Roberts’s views on the right to privacy 
and on the Establishment Clause, I also 
was troubled by his answers on the 

Commerce Clause. I asked him if he 
would disagree with Justice Thomas’s 
extremely narrow, 19th-century, and 
widely-discredited view that Congress 
may not regulate activities occurring 
within a State even if they have sub-
stantial effects on interstate com-
merce. He refused. 

There is therefore too serious a 
chance that Judge Roberts believes 
that Congress is without power to pro-
tect workers’ rights, women’s rights, 
and the environment on this widely-ac-
cepted constitutional basis. 

We simply did not get definitive an-
swers to these questions at the hear-
ings. 

At the hearings, I gave Judge Rob-
erts every opportunity to distance him-
self from Justice Thomas’s most ex-
treme views. He refused. 

Now, Senator CORNYN, my good 
friend from Texas, and others from 
across the aisle have said that if we 
can’t vote for this nominee who could 
we vote for? Here is your answer: some-
one who answers questions fully and 
who makes his or her record fully 
available; someone who gives us a sig-
nificant level of assurance with some 
answers and a record that he or she is 
not an ideologue; 

Judge Roberts is clearly brilliant and 
his demeanor suggests he well might 
not be an ideologue. 

But he simply did not make the case 
strongly enough to bet the farm. 

There is a good chance—perhaps even 
a majority chance—that Judge Roberts 
will be like Justice Rehnquist on the 
bench. We know he will be brilliant, 
and he could well be—while very con-
servative—not an ideologue. That is 
why I struggled with this decision so 
long and so hard. 

If he is a Rehnquist, that would not 
be cause for exultation; nor would it be 
cause for alarm. The Court’s balance 
will not be altered. 

But there is a reasonable danger that 
he will be like Justice Thomas, the 
most radical Justice on the Supreme 
Court. 

It is not that I am certain that he 
will be a Thomas. It’s not even that the 
chance that he will a Thomas is great-
er than fifty percent. But the risk that 
he might be a Thomas and the lack of 
reassurance that he won’t—particuarly 
in light of this President’s professed 
desire to nominate people in that 
mold—is just not good enough. 

Because if he is a Justice Thomas, he 
could turn back the clock decades for 
all Americans. The Court’s balance 
may be tipped radically in one direc-
tion and stay that way for too long. 

I hope he is not a Thomas. But the 
risk is too great to bear, and it exceeds 
the upside benefit. 

Because of that risk and its enor-
mous consequences for generations of 
Americans, I cannot vote yes. I must 
reluctantly cast my vote against con-
firmation. 

The PRESIDING OFFICER. The Sen-
ator from Oregon. 

Mr. WYDEN. Mr. President, 5 years 
have passed since the Presidential elec-
tion of 2000, and legitimate questions 

VerDate Aug 31 2005 06:48 Dec 28, 2006 Jkt 059060 PO 00000 Frm 00012 Fmt 0624 Sfmt 0634 E:\RECORDCX\T37X$J0E\S28SE5.REC S28SE5hm
oo

re
 o

n 
P

R
O

D
1P

C
68

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATE S10541 September 28, 2005 
about the outcome of that campaign 
have left too much of America too di-
vided. Legitimate questions about the 
outcome of that election have given 
rise to an ever-growing polarization be-
tween so-called red and blue States, be-
tween liberals and conservatives, and 
between Republicans and Democrats in 
the Congress. 

Despite a somewhat more convincing 
outcome in the 2004 Presidential elec-
tion, the divisions caused by the events 
of 2000 show little sign of abating. Hav-
ing closely observed this widening di-
vide, I now wonder whether Judge Rob-
erts’ confirmation will add to the bit-
terness and distrust of the Federal 
Government or whether it may serve to 
remind the people and the lawmakers 
they elect that we cannot move for-
ward as a nation if we remain dedi-
cated to tearing each other down. 

This is my first vote on a nominee to 
the Supreme Court of the United 
States, and my obligation as articu-
lated in the Constitution is to either 
consent or not consent to a choice spe-
cifically entrusted to the elected Presi-
dent of the United States. Some of the 
policy watchdogs that I respect the 
most and agree with on so many issues 
have asked whether I oppose Judge 
Roberts because he is not one of us, be-
cause he is too conservative, because 
he is too young, because he may prove 
effective. He is not whom we would 
choose, they say. And on that point, I 
am in full agreement. 

Should the test to confirm a Chief 
Justice be, he is not one we would 
choose? I ask my friends to imagine 
the mess we will have left for our coun-
try if the Senate uses this test and 
votes solely on the basis of a nominee’s 
political beliefs. Friends who a year 
ago said, We don’t want ideologues ap-
pointed to the Supreme Court, now 
want John Roberts and the next nomi-
nee to show up at the witness table to 
submit to an ideological litmus test. 

Here is my message to those friends: 
A sword forged in ideology in 2005 can 
be used against a progressive nominee 
in 2009 with an equal disregard for the 
Constitution and the individual. 

In 2008, I fully intend to work harder 
than ever before to elect a President 
who rejects the dangerous priorities 
that have led us to war in Iraq and an 
energy policy that is folly, that assures 
our continued dependence on foreign 
oil. Should this new Democratic Presi-
dent have to contend with a Repub-
lican Senate majority, he or she better 
hope that the judicial nominations in 
2005 did not become purely ideology- 
driven contests. If these debates are 
purely partisan, our future will include 
constitutional bedlam whenever a Su-
preme Court opening occurs while the 
Senate is controlled by the opposition 
party. 

I reject the suggestion that a Repub-
lican nominee is, per se, objectionable. 
A number of certainly moderate jus-
tices nominated by Republican Presi-
dents certainly belie this claim. The 
decision each Senator must make 

should be based on the judicial nomi-
nee that is before the Senate, not the 
one that we wish was before the Sen-
ate. 

To put this into historial perspective 
under the advice and consent responsi-
bility assigned to the President, the 
President’s judicial nominees to the 
Court have traditionally been given a 
large degree of deference. For example, 
in spite of the divisive national debate 
surrounding gays in the military, uni-
versal health care, Travelgate, 
Filegate, and the Whitewater inves-
tigation, this deference translated into 
96 votes for Justice Ginsburg and 87 
votes for Justice Breyer when their 
nominations came to a vote before the 
Senate. Yet these are two of the most 
progressive voices in the over 200-year 
history of the Court. 

When I had the opportunity to meet 
with John Roberts in my office this 
past August, I pressed him to tell me 
how he viewed some of the issues that 
have most divided our country. The an-
swers Judge Roberts gave me during 
the hour we spent together left me 
with the impression that he will be his 
own man on the Court. 

Here are my judgments about the in-
dividual before the Senate now: One, on 
the basis of his public testimony, it is 
hard to see Judge Roberts as a man 
who will walk into the white pillard 
building across the street and set about 
tearing apart the fabric of our society; 
two, on the basis of his public testi-
mony, it is hard to see Judge Roberts 
as a judicial activist who would place 
ideological purity or a particular agen-
da above or ahead of the need for 
thoughtful reason; three, on the basis 
of his public testimony, it is hard to 
see Judge Roberts as a divisive, 
confrontational extremist who would 
try to further exploit the divisions in 
our country. 

What I saw in his public testimony 
and in our private meeting is an intel-
ligent, thoughtful man, certainly a 
deeply conservative man with a tem-
pered view of the role of Government. 

At his Judiciary Committee hear-
ings, nothing he said in public con-
flicted with what he had told me in pri-
vate. 

In addition to meeting with him, I 
have scrutinized Judge Roberts and his 
record closely, considering his Reagan- 
era documents, reading the news anal-
ysis printed in papers across our coun-
try and listened to the hearings and re-
viewed the transcripts of them as well. 
No one disputes that Judge Roberts has 
a brilliant legal mind. My analysis of 
his record leads me to conclude that he 
is not cut from the same originalist 
cloth as Justice Thomas and Justice 
Scalia. He does not seem to believe 
that the words of the Constitution are 
fossilized, leaving only a one-size-fits- 
all, 18th century remedy for every 
problem that our society confronts. It 
is hard not to get the sense that he be-
lieves in limited government. 

Back in March, I led the effort in the 
Senate to block attempts to dictate a 

specific medical treatment in Terri 
Schiavo’s tragic case because I believed 
the Constitution affords families the 
right to decide these matters privately. 
This is an area, in my view, in which 
the Federal Government has no busi-
ness intruding. Involving itself in the 
Schiavo case, Congress was inappropri-
ately meddling and blatantly ignoring 
the limits of its constitutional author-
ity. 

I believe that the Terri Schiavo case 
is the first of many such end-of-life 
cases that will arrive at the Supreme 
Court’s doorstep. In my view, most of 
these cases will involve one individual 
and passionately held views. Demo-
graphic trends and improvements in 
medical technology assure that there 
will be many of these cases. 

Given what is ahead, I felt I had an 
obligation to examine how Judge Rob-
erts saw end-of-life issues in the con-
text of the Constitution and whether 
he would be willing to manipulate its 
meaning to authorize Government in-
trusion in private family matters. 
When I met with Judge Roberts in Au-
gust, we discussed end-of-life issues at 
length, not because this was a litmus 
test for me, and I certainly don’t be-
lieve in litmus tests, but because I 
thought it was important to carefully 
consider Judge Roberts’ judicial tem-
perament on this critical issue. 

Judge Roberts did not say how he 
would have handled the Schiavo case or 
any case before the Court. However, 
Judge Roberts did say quite a bit that 
made a lot of sense to me and I think 
would make sense to the vast majority 
of Americans. Judge Roberts agreed 
that there is a constitutionally based 
privacy right and that while the scope 
of the privacy right is still being de-
fined in the context of end-of-life care, 
he said that when he approached the 
issue, he starts with the proposition 
that each person has the right to be 
left alone and that their liberty inter-
ests should be factored in as well. 

At his hearing, Judge Roberts reiter-
ated his position, stating that a right 
to privacy exists in the Constitution. 
He stated that privacy is a component 
of the liberty protected by the due 
process clauses of the 5th and 14th 
amendments, and he stated this liberty 
interest is protected substantively as 
well as procedurally. 

While discussing the Schiavo tragedy 
during our August meeting, I also 
asked him about Congress’s authority 
to legislate a particular remedy in a 
particular case, and Judge Roberts ex-
pressed his concern about judicial inde-
pendence. It was apparent to me Judge 
Roberts understands there are con-
stitutional limits to the recent enthu-
siasm of Congress to prescribe par-
ticular remedies in a particular end-of- 
life case. 

Concerning States rights to regulate 
medical practice and the scope of the 
10th amendment, Judge Roberts stated 
he believed the Framers expected 
States to do most of the regulating and 
that they expected most regulation to 
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be State-based. In his view, the basic 
genius of the Federal system is that it 
affords different States the ability to 
approach problems in a way that is 
best suited to meet their different 
needs, and that imposing uniformity 
across the country would stifle the ge-
nius of our Founding Fathers. 

Judge Roberts also told me he at-
taches great importance to legislative 
history in interpreting law. He re-
peated this point several times during 
his public hearings. Those who have 
closely studied former Attorney Gen-
eral Ashcroft’s challenge to the Oregon 
physician-assisted suicide law know 
there is not one word in the Controlled 
Substances Act, the law used to launch 
the case, indicating the Controlled 
Substances Act is aimed at or should 
be used to overturn or undermine the 
right of States to regulate medical 
practices within their borders. 

On the extremely important matter 
of a woman’s right to choose, I asked 
Judge Roberts about Roe. He did not 
offer specific comments, but his re-
sponse indicated he would not enter 
the Court with an ‘‘agenda’’ and he 
would respect the Court’s precedents. 
In the public hearings, he also said he 
personally agreed with the conclusion 
of the Griswold and Eisenstat deci-
sions, which held that the privacy 
right protects the right of individuals 
to use birth control. 

His opinions on the issues that mat-
ter indicate he is intelligent, thought-
ful, and that he has a tempered view of 
the role of the Federal Government. 

Judge Roberts’ combination of tem-
perament and intelligence give him the 
potential to be a conciliatory voice at 
a divisive time in American history. He 
has the skills to reach across the divi-
sions in America to show that justice 
can be a healing force for the wounds 
that cut our society so deeply. He can 
help to unify the country by building a 
record of well-reasoned opinions 
grounded in the rule of law, not ide-
ology. 

He will receive my vote tomorrow to 
be the next Chief Justice of the United 
States. 

I want to make one final point, Mr. 
President, a point that is important to 
me. There is another vacancy on the 
Court, and the President is expected to 
send forth his nominee soon. My inten-
tion to vote for Judge Roberts tomor-
row should in no way be construed as a 
‘‘weathervane’’ for how I might vote on 
the next nominee. In the past, I have 
not hesitated to vote against several of 
the President’s nominees to the courts 
of appeals when they carried the ideo-
logical and activist baggage I believed 
would be disruptive to our society. If 
the President puts forward a nominee 
to replace Justice O’Connor who is un-
likely to ably and respectfully fill her 
shoes, I will vigorously oppose that 
nomination. 

I began by voicing my question about 
the impact of this nomination on the 
body politic of our country. Among the 
many awesome duties of the Chief Jus-

tice, no duty is of greater importance 
than the duty to unify our Nation when 
Americans find themselves in disagree-
ment. Different Chief Justices have 
shouldered this burden with varying 
degrees of success. This ability to unify 
is what is most sorely needed at this 
moment in our Nation’s history, and I 
am of the opinion that Judge Roberts 
possesses the nature and the desire to 
unify the Court and, with it, our Na-
tion. I wish him wisdom, diplomacy, 
and moderation as he prepares to as-
sume this critical role. 

Mr. President, I yield the floor. 
Mr. President, I suggest the absence 

of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. GRAHAM. Madam President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). Without objection, it is so or-
dered. 

The PRESIDING OFFICER. Under 
the previous order, the time from 12 
p.m. to 1 p.m. will be under the control 
of the majority. 

The Senator from South Carolina. 
Mr. GRAHAM. Madam President, I 

would like to comment a bit on the 
nomination of Judge Roberts. I wish to 
make a political observation. This is 
certainly a political body, and the 
nomination process has politics to it. 
That is not a bad thing. That is to be 
expected. 

From a Republican point of view, 
this is an easy vote. We are inclined to 
support a President when he is in 
power making a nomination. But that 
is not always the case, that every Re-
publican votes for every nominee. I ex-
pect that will be the case here. Most of 
us on our side of the aisle are pleased 
with the nominee, someone of extraor-
dinary intelligence and legal abilities 
and seems to be an all around good guy 
who has served his country well in 
every capacity that he has been called 
upon to serve. We will all vote en 
masse. It is an easy vote for us. 

To our Democratic colleagues, it is 
not so easy. Any time you are in the 
minority, and the Court being an im-
portant part of American life and poli-
tics, there is a lot of pressure on my 
Democratic colleagues to say no for 
different reasons by special interest 
groups on the left. We certainly have 
them on the right. Our day will come. 
If there is ever a Democratic nominee, 
we will face the same pressure. 

I would like to compliment my 
Democratic colleagues. Every one has 
taken the process seriously. There will 
be a healthy number of Democratic 
votes for Judge Roberts. To those who 
have decided to vote for him, history 
will judge you well. You have based 
your votes on the qualifications test. 
You have seen in Judge Roberts some-
one who loves the law more than poli-
tics. Over time, history will judge you 
well. One of the highlights of the Bush 

administration will be the selection of 
Judge Roberts to be the Chief Justice 
of the United States. 

For those who vote no, to a person 
everyone has struggled with it, 
thought about it, cast your vote. Gen-
erally speaking, the debate in com-
mittee and in the Chamber has lived up 
to the best traditions of the Senate. A 
few months ago, we were at each oth-
er’s throats, about to blow up the 
place. There is plenty of blame to go 
around, but we have sort of broken 
that cycle. We have had a confirmation 
process that is in the best tradition of 
the Senate. We will go forward, and I 
hope he gets a healthy number of 
votes. It looks as if he will. 

One thing I wanted to take some 
time to discuss is some of the rea-
soning given to vote no and make a 
cautionary tale about some of the sug-
gestions why a ‘‘no’’ vote would be ap-
propriate. There seems to be some sug-
gestion that if he does not have an alle-
giance to a particular line of cases, 
particularly the right of privacy cases 
centering around Roe v. Wade, that 
you can’t vote for him. That one case 
or that line of legal reasoning is so im-
portant that without some commit-
ment on his part to uphold Roe v. Wade 
or the concept of Roe v. Wade, a ‘‘no’’ 
vote would be in order. I would argue 
that could be applied on our side. Most 
of us are pro-life. I would say 90 per-
cent of the Republican caucus is pro- 
life. Probably 90 percent of the Demo-
cratic caucus is pro-choice. The coun-
try is pretty evenly divided. If we have 
a litmus test about Roe v. Wade or any 
other case, that is not doing the judici-
ary a good service because you are put-
ting a judge in a bad spot. 

Senator HARKIN mentioned the Amer-
icans with Disabilities Act, something 
he should be very proud of. He fought 
hard to make it part of law, and we are 
a better Nation for it. There are some 
cases involving the Americans with 
Disabilities Act that will come before 
the Court. Senator HARKIN did not 
think that he could vote yes because he 
wasn’t assured that Judge Roberts 
would uphold the Americans with Dis-
abilities Act in a way that he felt com-
fortable with in that States have been 
exempted from the act. We are all deal-
ing with that issue. 

The only thing I can say about a 
guarantee with Judge Roberts, if you 
are a conservative and would like to 
see certain Court decisions reversed, if 
you are a liberal and would like to see 
certain decisions sustained, the one 
thing I can promise you about Judge 
Roberts is he is going to make his deci-
sion based on the facts, the briefs, the 
record in the particular case, and the 
arguments made by litigants. If he 
overturns a precedent of the Court, he 
will apply the four-part test that has 
been the historical analysis of how to 
overturn a standing precedent. He is 
going to do it in a businesslike fashion. 
He is going to apply the rule of law. If 
you are looking for an outcome-deter-
minative judge, someone who is going 

VerDate Aug 31 2005 06:48 Dec 28, 2006 Jkt 059060 PO 00000 Frm 00014 Fmt 0624 Sfmt 0634 E:\RECORDCX\T37X$J0E\S28SE5.REC S28SE5hm
oo

re
 o

n 
P

R
O

D
1P

C
68

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATE S10543 September 28, 2005 
to see things your way before they get 
your vote, you are going to be dis-
appointed. To be honest, the law is bet-
ter off for those answers. He is not the 
only one to refuse to bargain his way 
on the Court. 

Justice Marshall was asked by Sen-
ator McClellan: Do you subscribe to 
the philosophy expressed by a majority 
of the Court in Miranda? 

That is a major league constitutional 
case in our Nation’s history where po-
lice officers have to inform a criminal 
defendant of certain rights they pos-
sess under the Constitution. That was a 
big deal. When Justice Marshall was 
coming along, that case had not been 
long decided. He said: I cannot answer 
your question because there are many 
cases pending that are variations on 
Miranda that I will have to pass on if 
I were confirmed. 

Senator McClellan: Do you disagree 
with the Miranda philosophy? 

Justice Marshall: I am not saying 
whether I disagree or not, because I am 
going to be called to pass on it. 

Senator McClellan: You cannot make 
any comment on any decision that has 
been made in the past? 

Justice Marshall answered: I would 
say that on decisions that are certain 
to be reexamined in the Court, it would 
be improper for me to comment on 
them in advance. 

I couldn’t say it better. This idea 
that Judge Roberts has been evasive, 
that he will not give you a detailed an-
swer of how he will decide the concept 
of the right of privacy or how he might 
rule on interstate commerce clause 
cases that will certainly come before 
the Court, he is doing exactly what 
Justice Marshall did when he was in 
the confirmation process. He was not 
going to bargain his way on the Court. 

Justice Ginsburg gave a very famous 
quote: I am not going to give you 
hints, any previews, no advisory opin-
ions about matters that I believe will 
be coming before the Court. 

If that is your test, that you have to 
have a guarantee in your mind that a 
certain line of cases or a legal concept 
will be upheld or stricken down, Judge 
Roberts is never going to satisfy you. 
It is good for the country that he not 
try to do that, just as Justice Marshall 
avoided that dilemma. 

This is a question by Senator KOHL 
to Justice Souter: What was your opin-
ion in 1973 on Roe v. Wade? 

Justice Souter: Well, with respect, 
Senator, I am going to ask you to let 
me draw the line there, because I do 
not think I could get into opinions of 
1973. 

Senator LEAHY: You do not have the 
same sense, to whatever degree you 
consider privacy in Griswold settled— 
which is the ability to engage in birth 
control practices—to whatever extent 
that is, you do not have in your own 
mind the same sense of settlement on 
Roe v. Wade; is that correct? 

Justice Souter: Well, with respect, 
sir, I think that is a question that I 
should not answer. Because I think to 

get into that kind of comparison is to 
start down the road on an analysis of 
one of the strands of thought upon 
which the Roe v. Wade decision either 
would or would not stand. So with re-
spect, I will ask not to be asked to an-
swer that question. 

He said it better than I read it. Bot-
tom line is, he is telling Senator LEAHY 
and Senator KOHL that if you start 
asking me to compare one case with 
another that has viable legal concepts, 
that could be a foreshadowing of how I 
might rule on matters before the 
Court, and you are putting me in a bad 
spot and I like not to do that. I can 
talk about Griswold, but if you ask me 
to say am I settled about Roe v. Wade 
as I am Griswold, then you are basi-
cally getting a preview how I might 
rule on a Roe v. Wade-type scenario. 

So the idea that Judge Roberts did 
not want to make such comparisons 
with the interstate commerce clause is 
not unknown to the confirmation proc-
ess. Justice Souter did not want to go 
down that road with the right of pri-
vacy. 

Judge Roberts was asked probing, 
hard, clever questions to try to get him 
to tip his hand. I think what he said 
was the right answer: I will follow the 
rule of law. There is a process of how to 
overturn a case. There is a process of 
how to decide a case. That process is, 
you look at the facts, you look at the 
record, you listen to the arguments of 
the litigants, and you don’t prejudge. I 
think that will serve the country well. 

The other concept that is coming 
into play is what burden does the 
nominee have, what deference should 
the Senate give to the President, what 
is the standard for confirmation. I have 
always believed that the idea that the 
President’s nominee should be given 
deference by the Senate is a long-
standing concept in our country. I am 
not the only one who believes that. 

There is a lot of information out 
there from our Democratic friends who 
have gone down that same road and 
have come to the same conclusion. 
There are prominent law professors out 
there who have suggested that there is 
a presumption of a nomination by the 
President that the Senate should give 
great deference to the Presidential 
nominee and that our advise-and-con-
sent role does not replace the judgment 
of the President but simply to see if 
the person is qualified, has the char-
acter and integrity and will wear the 
robe in the way that is consistent with 
being a judge and not turn it into 
power grab. 

Professor Michael Gerhardt, who has 
advised our Democratic friends about 
the confirmation process established 
now and in the past, says: 

The Constitution establishes a presump-
tion of confirmation that works to the ad-
vantage of the President and his nominee. 

He also said: 
The presumption of confirmation embodied 

in the Constitution generally puts the onus 
on those interested in impeding a nomina-
tion to mobilize opposition to it. 

So the general idea that the Presi-
dent should be given deference, in Pro-
fessor Gerhardt’s opinion, is accepted 
in terms of the practice of the Senate. 

Senator BIDEN, on past nominations, 
has said: First, as a Member of the Sen-
ate, I am not choosing a nominee for 
the Court. That is the prerogative of 
the President of the United States and 
we, Members of the Senate, are simply 
reviewing the decision he has made. 
Second: Our review, I believe, must op-
erate within certain limits. We are at-
tempting to answer some of the fol-
lowing questions: First, does the nomi-
nee have the intellectual capacity, con-
fidence, and temperament to be a Su-
preme Court Justice? Second, is the 
nominee of good moral character and 
free of conflict of interest that would 
compromise her ability—in this case it 
was Justice Ginsburg—to faithfully 
and objectively perform her role as a 
member of the Supreme Court? Third, 
will the nominee faithfully uphold the 
laws and Constitution of the United 
States of America? We are not at-
tempting to determine whether the 
nominee will address with all of us— 
being the Senate—every pressing social 
or legal issue of the day. Indeed, if that 
were the test, no one would pass this 
committee, much less the full Senate. 

I could not agree with Senator BIDEN 
more. If that is the test, we are OK. If 
it becomes some subjective test where 
you have to adopt our view of a par-
ticular line of legal reasoning, then I 
think you have undermined the role of 
the President, I think you put the Ju-
diciary at a great disadvantage, and I 
think you will be starting down a road 
that will not pay great dividends for 
the Senate. 

I argue that whatever votes you cast, 
let’s not create standards that will 
come back to haunt the judiciary. 
Let’s not put people in a bind, in trying 
to get on the Court, by making deci-
sions or answering questions that will 
compromise their integrity and violate 
their judicial ethics to get votes. 

I do not think anybody is inten-
tionally trying to do that, but there 
are some disturbing comments about 
what the standard should be. There 
have been a couple of occasions on the 
Judiciary Committee where people 
have looked at Judge Roberts and said: 
Convince me, the burden is on you to 
convince me you will not do the fol-
lowing or you will do the following. I 
don’t think that is helpful. 

There have been some occasions in 
the committee where people have ac-
knowledged the great intellect of 
Judge Roberts. His preparation for the 
job is not in question. I said in com-
mittee: If you question his intellect, 
people are going to question yours. He 
is a genius. There is no way of getting 
around that. He is one of the greatest 
legal minds in the history of the coun-
try, and I think he will be a historic 
choice by the President. 

People have suggested: I don’t know 
if he has the real-world experience; I 
know about your brain, but I don’t 
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know about your heart. I suggest it is 
dangerous for us in the Senate to begin 
judging other people’s hearts. That 
gets to be a slippery slope. 

Senator WYDEN’s statement, I 
thought, was dead on point. He under-
stands the deference the body gives to 
the President. He pointed out, in fact, 
that Justice Ginsburg and Justice 
Breyer, two Clinton nominees, received 
87 votes and 96 votes, respectively. If 
you start applying heart tests, I can 
tell you that gets to be so subjective 
and so political, and I think it is dan-
gerous for the judiciary and not 
healthy for the Senate. 

One of the issues Justice Ginsburg 
wrote about was the idea that prostitu-
tion should be a legal activity because 
to restrict women from engaging in 
prostitution is basically restricting a 
woman’s right to engage in commerce. 

You can agree or disagree, but from 
my point of view, looking at the world 
as I know it to be as a former pros-
ecutor and former defense attorney 
who has had some experience in crimi-
nal law, if I am using the heart test or 
the real-world experience test, I would 
argue that from the experiences I have 
seen as a criminal defense lawyer and 
as a criminal prosecutor, that prostitu-
tion is hell for women; that if you real-
ly understood the life of a prostitute, it 
would not be a good business endeavor 
to uphold. It would be something we 
would want to deter. 

That is my view based on life as I 
know it, having been involved in the 
criminal law business for 20-something 
years. 

She said she supported the idea of 
Federal funding for abortion. If you 
wanted to try to question someone’s 
heart from a pro-life perspective, I 
think it would be pretty tough to take 
taxpayers’ dollars and use them for a 
procedure that millions of Americans 
find morally wrong. 

So if we start going down the road of 
whether we believe a person before us 
has the right heart or the right real- 
world experiences, then you are taking 
the objective qualification, intellect, 
and character test, not an ideologue— 
which I think is an appropriate thing— 
and you are beginning to put subjective 
elements in it that will not be good for 
the judiciary and will not be good for 
the Senate. I can assure you, if we 
started looking at those type of tests 
for Justice Ginsburg or Justice Breyer, 
who was a Democratic staffer, if we 
started looking at their philosophy or 
trying to judge their heart or having 
their value system equate with ours to 
the point we feel comfortable, then 
they would not have gotten nearly the 
votes they did because it is clear to me 
that not too long ago Republicans, dur-
ing the Clinton administration, over-
looked all the differences they had 
with Ginsburg and voted for her 96 to 3 
and overlooked all the differences they 
had with Justice Breyer and gave him 
87 votes. It is clear to me that Demo-
crats and President Bush 1’s adminis-
tration overlooked all the differences 

they had with Justice Scalia, and he 
got 98 votes. 

It has been mentioned that the Presi-
dent has politicized this process, and 
there have been all kinds of veiled and 
direct threats about the next nominee: 
If you pick so and so, you are going to 
get a fight. If you pick Priscilla Owen, 
if you pick Janice Rogers Brown, you 
are going to get a fight, bringing back 
the specter of the filibuster. 

What did the President do when he 
ran in his campaign? He talked about 
the Supreme Court and how important 
it was to him. He said, basically: If I 
am the President of the United States, 
on my watch, I am going to nominate 
well-qualified, strict constructionists 
to the Court with no litmus test, who 
will interpret the law and not become 
legislators themselves. He showed 
praise and admiration for Scalia and 
Thomas. 

I would argue that something is 
wrong with the Senate if they can vote 
for someone 98 to 0 and say, If you pick 
someone like him, they are out of the 
mainstream and desiring a filibuster. 
How can you go from 98 to 0, someone 
similar to the person a decade later, 
and you filibuster? I would argue that 
if you do that, it is more about politics 
than it is about qualifications. 

I hope we don’t do that because the 
one thing I can assure you, knowing 
the President reasonably well, is that 
he is going to fulfill his campaign 
promise. He is going to send over to 
this body a well-qualified, strict con-
structionist, and to expect anything 
else, you ignored the last two elec-
tions. We are not going to sit on the 
sidelines and watch the election be 
overturned because of political pres-
sure from the left. That is not going to 
happen. 

I do expect the President to listen, as 
he did before he nominated Judge Rob-
erts. I expect him to consult, as he did 
before he nominated Judge Roberts. I 
was very pleased and proud of his pick. 
I am encouraging the President to lis-
ten to our Democratic colleagues, lis-
ten to us all. But the most encourage-
ment I could give the President is: Ful-
fill your campaign promise. Do what 
you said you would do when you ran for 
President. Send us over a well-quali-
fied, strict constructionist conserv-
ative with no litmus test attached. If 
you do that, then you will have done a 
good service for the American people 
because you got elected twice telling 
them what you are going to do. 

I have about 5 minutes, and I will let 
my other colleagues speak. 

There were a couple of other com-
ments about concerns with this nomi-
nee. It goes back to the memos. This 
nominee worked for the Reagan admin-
istration. He was in his midtwenties, 
and that has gotten to be a bad thing. 
Working for Ronald Reagan, I think, is 
a good thing. Justice Breyer was a 
Democratic staffer. No one held that 
against him. He worked for the Demo-
cratic side of the aisle in the Senate, 
and I don’t remember anyone sug-
gesting that was a bad thing. 

Presidents pick people they know 
and with whom they are comfortable. 
Clinton was comfortable with Gins-
burg, the executive general council for 
the ACLU, someone we would not have 
picked. He was comfortable with Jus-
tice Breyer, a former Democratic staff-
er, someone this President would not 
pick. This President picked someone 
who worked for his dad, President Bush 
1, and Ronald Reagan. 

There is an argument out there that 
adopting the Reagan position on ex-
tending the Civil Rights Act in toto, 
without a change, that would lead to a 
reverse discrimination test called ‘‘pro-
portionality’’ and is out of the main-
stream. Ronald Reagan won 49 States. 
If you can win 49 States and be out of 
the mainstream, I would argue the per-
son saying you are out of the main-
stream is out of the mainstream. If you 
picked someone similar to Scalia and 
that would justify a filibuster and the 
guy got 98 votes, there is a disconnect 
going on here. 

One of the memos that is in question 
is a memo that Judge Roberts wrote 
about the Reagan administration’s de-
cision to grant amnesty, for lack of a 
better word, to illegal aliens in this 
country. He was writing a memo to 
suggest how the President should re-
spond to an inquiry by Spanish Today, 
a Latino, Hispanic newspaper. He 
talked about the idea that it would be 
well received in the Hispanic commu-
nity to grant amnesty. And he said to 
the effect that Spanish Today would be 
pleased that we are trying to grant 
legal status to their illegal amigos. 

Somehow that one phrase has been 
suggested that this young man, work-
ing for the Reagan administration, 
committed some kind of a wrong that 
would deny him the ability to be fairly 
considered for the Supreme Court 20- 
something years later. I argue, No. 1, 
that if you read his writings in terms 
of what he was talking about, it was 
not meant to be slanderous, it was not 
meant to be a derogatory remark—he 
answered the question fully—that it 
was not meant to be that way at all. 
That was a commonly used term in the 
White House, the term ‘‘amigos,’’ and 
he made a correct observation: that 
certain Hispanic groups did welcome 
President Reagan’s decision. 

Bottom line is, if we are going to 
take a phrase that a person wrote when 
they were 26, and that is going to be a 
reason to vote no, woe be to anybody 
else coming before this committee. I 
would not want that to be the standard 
for me. 

He never apologized because he did 
not think he had anything to apologize 
about. So this is much ado, in my opin-
ion, about nothing. You have read his 
writings. He used Latin, French, and 
Spanish terms all over the place. He is 
kind of a witty guy. You may not like 
his sense of humor, but I think it is 
given sometimes in that vein. The idea 
about, you know, more homemakers 
becoming lawyers, who said we need 
more homemakers than lawyers—and I 
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think a lot of people agree with that, 
and his wife happens to be an attorney, 
by the way—taking these phrases out 
of context and not looking at life in 
total is not fair. Not one person came 
before this body or the committee to 
say Judge Roberts has lived his life in 
any way, shape, or form to demean any 
group in America or individual. It is 
quite the opposite. He has received 
praise from everybody he has worked 
with on both sides of the aisle because 
he is basically a very good man. So I 
hope we will not make that the stand-
ard in the future. 

Final thoughts. The vote is not in 
question in terms of confirmation. The 
process is in question. And that to me 
is as important as the vote total. The 
President is going to get another pick. 
That is the way it has happened. He 
has had a lot of things happen on his 
watch historic in nature. Whatever you 
think about President Bush, whether 
you like him or not, he has had to deal 
with some major league events. Let me 
tell you, some will go down good and 
not so good in history. That is the life 
of a President. But one thing I can say 
for certain is that his decision to make 
John Roberts Chief Justice of the U.S. 
Supreme Court will go down well in 
history. It will be one of the greatest 
things he has done as President of the 
United States because he has picked 
one of the most uniquely qualified men 
in American history to serve on a 
Court that needs all the unity it can 
find, and this guy will be a consensus 
builder. The next one is coming and it 
is coming soon. There is all kind of 
jockeying already about what the 
President should do and what he should 
not do. I hope and pray we will remem-
ber the best traditions of the Senate, 
that we will listen to the Joe Bidens of 
the past, when he informed us that our 
role is to give deference to the Presi-
dential nominee, look at their char-
acter, intelligence, and qualifications; 
that we will remember what Senator 
KENNEDY said about Justice Marshall: 
it is not your job, we shouldn’t hold 
someone’s political philosophy against 
them. We should look at who they are 
and what kind of judge they would be, 
would they be fair. 

So as the next pick is about to be 
made, the Senate can fight if we want 
to or we can recognize that elections 
matter, we can judge the nominees 
based on their qualifications, integrity, 
and character, whether they are going 
to wear the robe in some improper 
fashion, or we can start putting polit-
ical tests on the Presidency that will 
come back to haunt everybody and 
every party. If you want someone such 
as O’Connor—President Clinton did not 
think 1 minute about replacing Justice 
White with Justice Ginsburg. No one 
asked him to think about that. This 
idea that you have to have an ideolog-
ical match is something new. What is 
old and stood the test of time is that 
Presidents get to pick once they win, 
and our job is to make sure they pick 
wisely in terms of character, integrity, 

and qualification. And if we will stick 
to that test and not substitute our po-
litical philosophy for that of the Presi-
dent and not require a political alle-
giance of the nominee to our way of 
thinking about a particular line of 
cases or a particular concept in law, 
but judge the entire person, we will 
have served the country well. If we get 
into the mud and start fighting each 
other over the second pick, because 
some people don’t like how the election 
turned out, then we will set a trend 
that will come back to haunt this 
body, haunt all future Presidents, and 
we will be worse off as a nation. 

With that, I am going to end with the 
idea I am optimistic that we will not 
go down that road, we will give the 
next nominee the respect and deference 
this nominee has, and we will vote our 
conscience, and the vote will come and 
the vote will go. And the worst thing 
we could do is politicize the judiciary 
any more than it has been politicized. 
If you are selected to be on the Su-
preme Court, there will be millions of 
dollars to run you down and destroy 
your life, and that is going to happen 
on both sides of the aisle if we do not 
watch it. The best thing the Senate can 
do is use this opportunity to stand up 
to those people who want to run down 
somebody and ruin their life unfairly, 
because our day will come as Repub-
licans. If we can unite around the idea 
we are not going to let special interest 
groups take over the Senate, the coun-
try will be stronger. 

With that, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Colorado. 
Mr. ALLARD. I congratulate my col-

league and good friend from South 
Carolina for a fine statement. 

I also rise today in support of Presi-
dent Bush’s nomination of Judge John 
Roberts to serve as Chief Justice of the 
United States. 

President Bush could not have nomi-
nated an individual more qualified to 
be confirmed as the next Chief Justice 
of the United States. If one were to 
prescribe the ideal training regimen for 
a future Chief Justice, Judge Roberts’ 
career may well serve as the model. 

Judge Roberts has interacted with 
the Supreme Court in nearly every con-
ceivable capacity. After law school, he 
held a prestigious position at the Su-
preme Court as a clerk to Justice Wil-
liam Rehnquist. He then went on to 
argue 39 cases before the Supreme 
Court, representing both public and 
private litigants. He currently serves 
as a judge on the U.S. Court of Appeals 
for the DC Circuit often referred to as 
the second highest court in the land. 

In short, he has worked at the Su-
preme Court, represented dozens of cli-
ents before the Supreme Court, and 
served as a judge on the court that 
many consider a stepping-stone to the 
Supreme Court. I cannot imagine 
someone more qualified to now serve as 
Chief Justice of the Supreme Court. 

After spending considerable time 
with Judge Roberts the nominee, I 

came to be equally impressed with 
John Roberts the man. He is humble, 
unassuming, polite, and respectful. In 
that respect, he shares the values of 
many of my fellow Coloradans. 

The humility he exudes is reflected 
in his view on the role of judges and 
the courts. Judge Roberts says: 

[A] certain humility should characterize 
the judicial role. Judges and Justices are 
servants of the law, not the other way 
around. 

He describes himself as a ‘‘modest 
judge,’’ which is evidenced in his ‘‘ap-
preciation that the role of the judge is 
limited, that judges are to decide the 
cases before them, they’re not to legis-
late, they’re not to execute the laws.’’ 

This judicial philosophy is impera-
tive to preserving the sanctity of the 
Constitution that is under attack by a 
handful of activist judges activist 
judges who proclaim the Pledge of Al-
legiance unconstitutional and attempt 
to redefine the institution of marriage. 
Unlike these activist judges, Judge 
Roberts will be on the side of Constitu-
tion. 

As a Senator representing Colorado, I 
also appreciate the uniqueness of the 
issues important to Colorado and the 
West. The departure of Justice O’Con-
nor, and now Chief Justice Rehnquist, 
marks the loss of a Western presence 
on the Supreme Court. 

Earlier this year, I asked President 
Bush to nominate a judge with an un-
derstanding of issues important to Col-
orado and the West, such as water and 
resource law. 

I asked Judge Roberts about his un-
derstanding of Western resource and 
water law. Judge Roberts acknowl-
edged the loss of the Western presence 
on the Court and assured me that he 
understands the uniqueness to the 
West of such issues as water, the envi-
ronment, and public lands. 

He shared his experience working on 
several cases in the State of Alaska, 
encompassing issues on rivers, Indian 
law, and natural resources. He also de-
scribed his practice of traveling to the 
site of cases when he believes it is ben-
eficial to his understanding of the 
facts. This practice is demonstrative of 
his commitment to fully understanding 
cases from the perspective of both 
sides. 

I was pleasantly surprised to learn 
that he currently has a law clerk from 
New Mexico. Law clerks sit at a judge’s 
right hand and are integral in the 
judge’s decisionmaking process. I am 
hopeful that Judge Roberts will con-
tinue to surround himself with individ-
uals who have a Western perspective. 

The Senate Judiciary Committee has 
reviewed Judge Roberts’ record more 
extensively than any previous Supreme 
Court nominee. The Administration 
produced more than 76,000 pages of doc-
uments related to Judge Roberts’ dis-
tinguished career in public service. 
Judge Roberts testified for more than 
20 hours before the Senate Judiciary 
Committee. 

During the extensive review process, 
the country learned a great deal about 
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Judge Roberts’ fitness to serve on the 
Supreme Court. 

We learned about his judicial philos-
ophy, one which is firmly rooted in the 
rule of law and unwavering in its rev-
erence for the Constitution. I believe 
his most telling statement was this: 

I come before the Committee with no agen-
da. I have no platform. Judges are not politi-
cians who can promise to do certain things 
in exchange for votes. I have no agenda, but 
I do have a commitment. If I am confirmed, 
I will confront every case with an open mind. 
I will fully and fairly analyze the legal argu-
ments that are presented. I will be open to 
the considered views of my colleagues on the 
bench, and I will decide every case based on 
the record, according to the rule of law, 
without fear or favor, to the best of my abil-
ity, and I will remember that it’s my job to 
call balls and strikes, and not to pitch or 
bat. 

We learned that Judge Roberts sub-
scribes to ‘‘the bedrock principle of 
treating people on the basis of merit 
without regard to race or sex.’’ His be-
lief in these principles is echoed in 
praise from several women’s and mi-
nority groups. 

The Minority Business Round Table 
says ‘‘his appointment to the U.S. Su-
preme Court would certainly uphold 
our core American values of freedom, 
equality and fairness.’’ 

The Independent Women’s Forum ap-
plauds Judge Roberts as a ‘‘very well 
qualified candidate with a reputation 
of being a strict interpreter of the law 
rather than someone who legislates 
from the bench.’’ 

We learned that Judge Roberts recog-
nizes the limitations on the govern-
ment’s taking of private property and 
the role of the legislature in drawing 
lines that the Court should not. The 
Court in Kelo permitted the transfer of 
property from one private party to an-
other private party to satisfy the Con-
stitution’s ‘‘public use’’ requirement, 
essentially erasing this fundamental 
protection from its text. Judge Roberts 
says the Kelo decision ‘‘leaves the ball 
in the court of the legislature. . . . 
[Congress] and legislative bodies in the 
States are protectors of the people’s 
rights as well. . . . [Y]ou can protect 
them in situations where the Court has 
determined, as it did 5–4 in Kelo, that 
they are not going to draw that line.’’ 

We learned that Judge Roberts will 
rely on domestic precedent to interpret 
the U.S. Constitution, not foreign law. 
Judge Roberts said, ‘‘as a general mat-
ter . . . a couple of things . . . cause 
concern on my part about the use of 
foreign law as precedent . . . . The first 
has to do with democratic theory. . . If 
we’re relying on a decision from a Ger-
man judge about what our Constitution 
means, no President accountable to the 
people appointed that judge, and no 
Senate accountable to the people con-
firmed that judge, and yet he’s playing 
a role in shaping a law that binds the 
people in this country.’’ 

Given his keen intellect, impar-
tiality, temperament, sound legal judg-
ment, and integrity, it is not sur-
prising that Judge Roberts enjoyed bi-

partisan support by the Senate Judici-
ary Committee. I expect that he will 
enjoy similar bipartisan support in his 
confirmation vote tomorrow morning. 

I want to commend President Bush 
on the unprecedented level of bipar-
tisan consultation he engaged in with 
the Senate prior to this nomination. 
The Constitution grants the power to 
the President to nominate and the Sen-
ate to provide advice and consent. Al-
though Senators can provide input, the 
Senate does not co-nominate. When the 
President sends forth highly qualified 
candidates, this body has an obligation 
to the American people to provide a 
timely up-or-down vote. 

I commend my colleagues on the re-
spectful hearings and expeditious proc-
ess. The Ginsburg Standard was applied 
to Judge Roberts fair, respectful hear-
ings; no prejudging of cases likely to 
come before the court; and a timely, 
up-or-down vote. 

With consultations on the next nomi-
nee already well under way, and an an-
nouncement imminent, I am hopeful 
that my colleagues will apply the same 
standards. 

Judges are not politicians. The Sen-
ate debate should reflect that the job 
of a judge is to review cases impar-
tially, not to advocate issues. Judges 
should be evaluated on their qualifica-
tions, judicial philosophy, and respect 
for the rule of law. 

I am confident that President Bush 
will send forth a highly qualified nomi-
nee to replace Justice O’Connor, and I 
am hopeful that my colleagues will 
continue to build on the spirit of bipar-
tisanship witnessed during this con-
firmation process. 

In conclusion, I cannot imagine a 
better qualified candidate than Judge 
Roberts to lead this nation’s highest 
Court into the 21st century. I believe 
his rhetoric matches his actions. 

On behalf of the citizens of Colorado, 
I thank Judge Roberts for his willing-
ness to serve our country. I am hopeful 
that the fair and respectful hearings 
accorded to him by this body will serve 
to inspire the best and the brightest of 
future generations to make similar 
sacrifices in the name of public service. 

I strongly urge my colleagues to cast 
a vote in favor of Judge John G. Rob-
erts’ confirmation as the 17th Chief 
Justice of the United States. 

The PRESIDING OFFICER. The Sen-
ator from Montana. 

Mr. BURNS. Madam President, after 
listening to my friend from Colorado 
and my good friend from South Caro-
lina, and then to look at the statement 
that I have, it appears we are all say-
ing about the same thing, but we just 
all haven’t had the opportunity to say 
it yet. I will try to put a little different 
slant on it. 

We know the qualifications of this 
man, Judge Roberts. He has consist-
ently shown me excellence in all as-
pects of his previous academic and his 
professional career. He is widely 
thought of as one of the best legal 
minds in the country, is highly re-

spected by his colleagues as a fair-
minded, brilliant, and temperate jurist. 
He graduated from Harvard College 
summa cum laude. He did it in only 3 
years. He then graduated from Harvard 
Law School at the top of his class. 

Less than 3 years ago, Judge Roberts 
was confirmed by a unanimous vote to 
the DC Court of Appeals, which is often 
referred to, as my friend from Colorado 
says, as the second highest court in the 
land. He was also a partner in the pres-
tigious law firm of Hogan & Hartson. 
He specialized in U.S. Supreme Court 
litigation, arguing numerous cases be-
fore the very Court to which we seek to 
confirm him today. Further, he had an 
active practice in appellate law. 

I guess what we look for in the men 
and women we like to see on the coun-
try’s highest Court is pretty much 
found in all the qualifications of Judge 
Roberts. He had worked in the private 
sector. He also worked in the White 
House under President Ronald Reagan 
as Associate Counsel. In addition, he 
earned a highly prestigious clerkship 
on the Supreme Court for Chief Justice 
William Rehnquist—that in 1980 and 
1981. Then he was nominated by this 
President and went before the Judici-
ary Committee. 

We watched those hearings with a 
great deal of interest. I speak not as a 
member of that committee or even as 
an attorney, but what we heard more 
than anything else—and this is impor-
tant to my State of Montana—is that 
we will have a qualified, fair, and com-
petent Supreme Court Justice. That is 
important. When questioned on all of 
those qualifications, fairness, and com-
petence, no one challenged any part of 
those elements. In this respect, Judge 
Roberts earned the ‘‘well qualified’’ 
rating from the American Bar Associa-
tion, which is the highest rating that 
association offers. There was no chal-
lenge there. 

He continually impressed my col-
leagues in the Senate by showing his 
immense knowledge of the law while 
reflecting his vast understanding of the 
rule of law and the importance of 
precedent. There was no challenge 
there. 

What becomes important is that we 
know that our Supreme Court Justices 
understand their duty is to interpret 
the law as it is reflected in the cases 
that come before them and refrain 
from personal biases and from legis-
lating or putting their biases into 
those cases. 

He impressed me when he said that 
he wanted to be the umpire. He didn’t 
want to be the pitcher or the batter; he 
just wants to call the balls and the 
strikes. I appreciate that. I spent a lot 
of years on a football field, and I was 
one of those who wore the striped shirt. 
When I look back on that game, maybe 
our judiciary should be a little bit like 
this great American sports feature of 
football. When you think about it, 4 old 
referees—some of them overweight 
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whom I could talk about—go out on a 
field of 22 young men who are hostile, 
mobile, and bent on hurting each 
other, and we have very few problems 
because those striped shirts are the ar-
resting officers, the judges, and the 
penal officers. They do it in 30 seconds, 
and they do it without very many com-
plaints. Thus the discipline of the 
game: 22 young men in armor and dead 
set on winning the contest. 

Throughout his hearings before the 
Judiciary Committee, Judge Roberts 
proved over and over that he under-
stands the role of the judiciary as an 
interpreter and not a legislator and 
why it is important to our govern-
mental system that our judges across 
America refrain from overstepping 
their duties. The law is the law. Yes, it 
can be a subject of interpretation, but 
look how simple our Constitution is. It 
doesn’t use very many big words. They 
are very simple. There is a lot of dif-
ference between the word ‘‘may’’ and 
the word ‘‘shall,’’ and you can interpret 
them. 

He explained his judicial style during 
his hearings by saying: 

I prefer to be known as a modest judge . . . 
It means an appreciation that the role of the 
judge is limited, that a judge is to decide the 
cases before them. . . . 

They are not to change it or use their 
biases to execute a judgment. That is 
pretty important. 

When you look at his private life, the 
values of how he has progressed in his 
professional life, how he has carried 
himself and what is personally impor-
tant to him—family, being a good hus-
band, a provider—we see all of those 
values that we Americans hold in very 
high esteem. 

Then we move it over into now what 
kind of a judge will he be. He was ques-
tioned on a lot of social issues that the 
courts have no business even consid-
ering. That falls on us, the elected rep-
resentatives of America, and our con-
stituency. What their values are should 
be reflected here. Yet what I heard was 
questions on human rights. 

It is a wonderful thing, this Constitu-
tion we have. The Constitution was not 
written for groups, it was written for 
you as the individual. It is your per-
sonal Bill of Rights and how we struc-
ture our Government and the role of 
each one of those equal entities and 
how they relate and interact with each 
other—the executive, the judicial, and 
the legislative. 

It is important to me and the people 
I represent that we have judges on the 
bench who will not prejudge cases. He 
may have a bias one way or the other, 
but what does the law say as it per-
tains to me as an individual citizen? 
This judge made his own commitment 
to listening, to hearing both sides of 
the case, and is committed to a fair 
and reasonable outcome, whether the 
judge personally likes or dislikes the 
eventual results. His approach to the 
law, simply put, is one of restraint. He 
is shown not to be an ideologue with an 
intent of imposing his views or his bi-
ases on the law. 

Will he always rule in a way that 
would be consistent with my philos-
ophy? I would say no. I have a feeling, 
though, however he rules will be fair, 
and he will not compromise any of the 
principles of the law as written. He ex-
plained: 

As a judge I have no agenda, I have a guide 
in the Constitution and the laws that are 
precedents to the court, and those are what 
I apply with an open mind after fully and 
fairly considering the arguments and assess-
ing the considered views of my colleagues on 
the bench. 

I am not sure if it is the job to really 
draw a consensus when you have nine 
men and women who have strong views 
of the law and the Constitution and 
maybe would interpret them in many 
different ways, but what this man has 
shown us is strong character, integrity, 
and his immense knowledge of the law. 

Uphold the Constitution, which pro-
tects us all—and we have heard a lot 
about that lately. People who are 
maybe short of patience would come up 
to us and ask, What is taking Iraq so 
long to get a constitution? I said, You 
know, it took almost 3 years to put 
ours together. 

I still question: If we had had tele-
vision and news channels, spin 
meisters, commentators, and reporters 
who seemed to inject their bias every 
now and again into the news, I am not 
real sure we would have a Constitution 
yet. 

This man has shown us he has all the 
qualifications to be a judge, especially 
a judge on the highest Court in the Na-
tion. 

On behalf of my constituents in Mon-
tana, and from all that I can read and 
all the information I can gather, I 
strongly urge my colleagues to join me 
in voting aye on Judge Roberts as 
Chief Justice of the United States. 

When the premise was wrong, he 
wasn’t afraid to challenge the premise. 
That is unique when coming before any 
kind of a committee in a legislative 
body. That is what impressed me. The 
premise is assumed instead of factual. 
That is the importance to all of us 
when making judgments that affect so 
many of us in our daily lives. 

I thank the Chair. I yield the floor, 
and I suggest the absence of a quorum. 

The PRESIDING OFFICER (Mr. 
COBURN). The clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. WARNER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WARNER. Mr. President, it is, 
indeed, a privilege for me to—— 

The PRESIDING OFFICER. Will the 
Senator abstain for a moment. 

Under the previous order, the time 
from 1 to 2 p.m. is under the control of 
the Democratic side. 

Mr. WARNER. That is correct. I see 
one of my distinguished colleagues ris-
ing to be the floor manager of this pe-
riod of time, but he very courteously 

said I could open up, if that is approved 
by the Chair. 

Mr. President, as I said, it is a great 
honor for me to first and foremost 
stand on this floor at this great mo-
ment in contemporary history. Tomor-
row, this Chamber will, I anticipate, 
with a strong bipartisan vote, exercise 
its constitutional right of giving con-
sent to the nomination of John Roberts 
to serve as the next Chief Justice of 
the United States. 

I am privileged to know the nominee 
by virtue of the fact that we both, at 
different times in our careers, served in 
a very prestigious and revered law firm 
in our Nation’s Capital, the law firm of 
Hogan & Hartson. When I joined the 
firm approximately forty-five years 
ago, Nelson T. Hartson was very active 
in Hogan & Hartson. I had the good for-
tune of being one of his aides-de-camp. 
Mr. Hartson’s philosophy and his 
standard of ethics permeated that law 
firm then, as they still do today. 

As a consequence of our mutual af-
filiation with Hogan & Hartson, I was 
privileged to be asked by Judge Rob-
erts to introduce him when he was 
nominated by the President to serve on 
the United States Court of Appeals for 
the District of Columbia Circuit. In the 
2 years he served on that court, he es-
tablished an extraordinarily fine 
record. 

I was privileged to once again intro-
duce Judge Roberts to the Judiciary 
Committee some two weeks ago at the 
start of his confirmation hearing to 
serve in this highest of positions in our 
land. 

I would simply say this: As I have 
come to know this magnificent indi-
vidual, he is, in my judgment, an un-
pretentious legal intellectual. I say 
that because he is a man of simplicity 
in habits. He has a lovely family. He 
has a marvelous reputation among col-
leagues in the legal profession who are 
both Democrats and Republicans and 
conservatives and liberals. He is ad-
mired by all. In that capacity, as an 
unpretentious legal intellectual, he is, 
in my judgment, a rare if not an endan-
gered species here in America for his 
personal habits and extraordinary in-
tellect and for the manner he conducts 
himself every day of his life. 

In fact, in the 27 years I have been 
privileged to serve in the Senate, 
slightly more than 2,000 judicial nomi-
nations have been submitted by a se-
ries of Presidents to the Senate for 
‘‘advice and consent.’’ John Roberts 
stands at the top, among the finest. 

I commend our President on making 
such an outstanding nomination—a 
nomination which will receive strong 
bipartisan support in the Senate. 

Just 4 months ago, with the judicial 
confirmation process stalled in the 
Senate, and with the Senate on the 
brink of considering the so-called nu-
clear or constitutional option, there 
was an aura of doubt, at the time, that 
any Supreme Court nominee would re-
ceive a vote reflecting bipartisan sup-
port. 
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But on May 23, 2005, 14 U.S. Senators, 

of which I was one, committed them-
selves, in writing, to support our Sen-
ate leadership in facilitating the Sen-
ate’s constitutional responsibility of 
providing ‘‘advice and consent’’ in ac-
cordance with article II, section 2. 

In crafting our Memorandum of Un-
derstanding, the Gang of 14 started and 
ended every discussion with the Con-
stitution. We discussed how, without 
question, our Framers put the word 
‘‘advice’’ in our Constitution for a rea-
son: to ensure consultation between a 
President and the Senate prior to the 
forwarding of a nominee to the Senate 
for consideration. 

Accordingly, in the Gang of 14’s 
Memorandum of Understanding, Sen-
ator BYRD and I incorporated language 
that spoke directly to the Founding 
Fathers’ explicit use of the word ‘‘ad-
vice.’’ That bipartisan accord reads as 
follows: 

We believe that, under Article II, Section 
2, of the United States Constitution, the 
word ‘‘Advice’’ speaks to consultation be-
tween the Senate and the President with re-
gard to the use of the President’s power to 
make nominations. We encourage the Execu-
tive branch of government to consult with 
members of the Senate, both Democratic and 
Republican, prior to submitting a judicial 
nomination to the Senate for consideration. 

Such a return to the early practices of our 
government may well serve to reduce the 
rancor that unfortunately accompanies the 
advice and consent process in the Senate. 

With respect to the nomination be-
fore us today, I believe that the Presi-
dent has met his constitutional obliga-
tions in an exemplary way. 

In my view, that consultation be-
tween the President and individual 
Senators laid a foundation for the con-
firmation of John Roberts with bipar-
tisan support. 

The Gang of 14’s Memorandum of Un-
derstanding provided a framework that 
has helped the Senate’s judicial con-
firmation process. It has enabled the 
Senate to have six up-or-down votes on 
judicial nominations and now the Sen-
ate is about to confirm Judge John 
Roberts. 

While I thoroughly understand that 
President Bush didn’t choose a nomi-
nee that some in the Senate might 
have chosen if they were President, 
that is not what the Constitution re-
quires. Indeed, in Federalist Paper No. 
66, Alexander Hamilton makes it clear 
that it is not the Senate’s job to select 
a nominee. It is the Senate’s responsi-
bility to provide advice to a President 
on who to nominate and then to grant 
or withhold consent on that nomina-
tion. On the other hand, it is the Presi-
dent’s responsibility, and solely the 
President’s responsibility, to nominate 
individuals to serve on our courts. As 
Hamilton so clearly wrote: 

It will be the office of the President to 
nominate, and, with the advice and consent 
of the Senate, to appoint. There will, of 
course, be no exertion of choice on the part 
of the Senate. They may defeat one choice of 
the Executive, and oblige him to make an-
other; but they cannot themselves choose— 
they can only ratify or reject the choice of 
the President. 

In my view, the Senate was given a 
meaningful opportunity to provide its 
advice to the President, and the Presi-
dent respected the Senate’s views when 
he nominated John Roberts. Soon, the 
Senate will provide its consent to that 
nomination. 

John Roberts’ credentials are well- 
known and of the highest quality. 

He earned a B.A., summa cum laude, 
from Harvard College and his law de-
gree, magna cum laude, from Harvard 
Law School. At Harvard Law School, 
he served as managing editor of the 
Harvard Law Review. Subsequent to 
graduation, Mr. Roberts worked as a 
Federal law clerk for Judge Friendly 
on the U.S. Court of Appeals for the 
second Circuit, and later as a law clerk 
for Justice William Rehnquist on the 
Supreme Court. He has worked in the 
Department of Justice, the Reagan ad-
ministration, the George H.W. Bush ad-
ministration, and he practiced law for 
many years in private practice. 

But while John Roberts’ legal creden-
tials are unquestionably impressive, 
equally important is the type of person 
that he is. Throughout his legal career, 
both in public service, private practice, 
and through his pro bono work, John 
Roberts has worked with and against 
hundreds of attorneys. Those attorneys 
who know him well typically speak 
with one voice when they tell you that 
dignity, humility, and a sense of fair-
ness are hallmarks of John Roberts. 

In my view, all of these traits came 
across to those of us who watched the 
hearings before the Senate Judiciary 
Committee. John Roberts unquestion-
ably demonstrated a mastery of the 
law and a commitment to decide cases 
based upon the Constitution and the 
law of the land, with appropriate re-
spect and deference to prior Supreme 
Court precedents. He views his role as 
one of impartial umpire, rather than as 
one of ideologue with an agenda. He 
testified to all of this under oath. 

To me, all of these qualities—John 
Roberts’ legal credentials and his tem-
perament—represent the embodiment 
of a Federal judge, particularly a Chief 
Justice of the United States. And, I am 
confident that the vast majority of the 
millions and millions of Americans 
who watched his confirmation hearings 
agree. 

Indeed, the American Bar Associa-
tion has given John Roberts its highest 
rating, unanimously finding him ‘‘well 
qualified’’ for this position. And just 
slightly more than 2 years ago, the 
Senate unanimously confirmed him for 
a Federal appeals court judgeship by 
voice vote. 

Before I conclude my statement in 
support of this outstanding nominee, I 
would like to highlight a few key facts 
of Senate history and tradition with 
respect to Supreme Court nominees. I 
find these facts particularly illus-
trative. 

Over the last 50 years, America has 
seen a total of 27 Supreme Court nomi-
nees. Six of those nominees received 
the unanimous consent of the Senate 

by voice vote. Another 15 of those 
nominees, including seven current 
members of the U.S. Supreme Court, 
received the consent of the Senate by 
more than 60 votes. In fact, only three 
nominees to the Supreme Court over 
the course of the last 50 years have 
failed to receive the consent of the 
Senate. 

Chief Justice Rehnquist was con-
firmed to the Court as an Associate 
Justice in 1971 with 68 votes in support, 
and later confirmed as Chief Justice 
with 65 votes. John Paul Stevens re-
ceived the consent of the Senate 98 to 
0. Justice O’Connor, Justice Scalia, and 
Justice Kennedy were all confirmed by 
the Senate unanimously. Justice 
Souter was confirmed via a vote of 90 
to 9. Justice Ginsburg was confirmed 
by a vote of 96 to 3. And Justice Breyer 
received the Senate’s consent by a vote 
of 87 to 9. 

Like all of these highly qualified 
Americans who came before him seek-
ing Senate confirmation to the Su-
preme Court, John Roberts has earned, 
over a lifetime, the strong vote of bi-
partisan support he is about to receive. 

Mr. President, I will yield the floor 
to my distinguished colleague at this 
time who will be the manager of this 
period. I say to my colleague, thank 
you for participating in the Gang of 14, 
as we have become known. Perhaps in 
the course of our remarks today we can 
talk about the mission, the challenge 
of that group, and how, in my humble 
judgment, we did succeed in enabling 
our leadership to once again put in mo-
tion the Senate’s role in the confirma-
tion of those nominated by our Presi-
dent for the Federal judiciary. 

I think back when there was a great 
uncertainty about that process, and 
even some thought of invoking certain 
rules of the Senate by way of change, 
and how my distinguished colleague 
from Nebraska and I stood, with others 
in that group, and were able to lay a 
foundation which, I say with a deep 
sense of humility, may well have con-
tributed to our being here today and 
casting that historic vote tomorrow. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nebraska is recognized. 
Mr. NELSON of Nebraska. Mr. Presi-

dent, I first thank you for the oppor-
tunity to speak today. And I say to my 
distinguished colleague from Virginia, 
it was a pleasure to get to know you 
better through the Gang of 14 in our ef-
forts to bring about advice and consent 
with the White House in the nomina-
tion process for the Supreme Court. 

It is always difficult to take either 
less or more credit than you deserve, 
but I think in this situation, by work-
ing together, we were able to bring the 
Senate into fulfilling its obligation to 
deal with the confirmation of judicial 
nominees. It made it possible for us to 
be able to have a nomination and a 
process that works so well that it will 
now result in an up-or-down vote on 
Judge Roberts. 

The Senator from Virginia is right. 
There were suggestions that we needed 
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to change the rules because of certain 
practices on the part of certain Mem-
bers of the Senate that raised doubts 
about the process, whether we could 
get up-or-down votes on judicial nomi-
nees, particularly appellate court 
nominations and perhaps Supreme 
Court nominees. But by working to-
gether, we found a solution that I be-
lieve in very many ways held on to the 
traditions of the Senate that are good 
but also invoked a process that has re-
sulted now in what we are going to be 
able to accomplish tomorrow. We were 
able to refuse to engage in extreme 
partisanship but worked together in 
partnership to develop a compromise. 
We paved the way. We preserved the 
traditions. And I believe in some re-
spects we have also assisted in leading 
to the historic outreach by the White 
House to an overwhelming number of 
our colleagues for their input under the 
advice and consent portion of our 
agreement that we shared with the 
White House. 

I personally thank the White House 
for reaching out. The administration 
has reached out to many of our Mem-
bers on several occasions. Most re-
cently, I had the pleasure and the 
privilege of being contacted for my 
thoughts about the next nominee and 
the process that would be used there. 

I think we have also learned not to 
believe everything we hear about the 
Senate not being able to accomplish 
much, the criticism that Senators are 
lost in partisanship and deadlock 
through the unwillingness of people to 
compromise or be able to work to-
gether. I believe we disproved that the-
ory with this Gang of 14. 

We have gone through divisive elec-
tions. We know America needs to be 
brought together. We do not seek to 
further divide ourselves. We need to 
work together. It gave us an oppor-
tunity to, in many ways, reduce the 
partisan tension that was ripping this 
body to the extent that it was difficult 
to get anything done, particularly as it 
might have been difficult to get 
through the nomination process for the 
Supreme Court. 

So it is a pleasure for me to be here 
on the floor and a real privilege to be 
associated with my colleague from Vir-
ginia. We have been joined by other 
members of the Gang of 14 who I know 
have some similar thoughts they would 
like to express. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Virginia is recognized. 
Mr. WARNER. Mr. President, if I 

might say, the distinguished Senator 
from Nebraska was a leader among the 
Gang of 14. I say to the Senator, I guess 
you might say you were one of the 
‘‘Founding Fathers’’ of that group, and 
modesty prevents you from acknowl-
edging that leadership. We are joined 
on the floor by two of our colleagues. I 
purposely scheduled my appearance to 
coincide with members of the Gang of 
14 whom I am privileged to be with 
today. 

But I think, as the Senator pointed 
out about the advice and consent 
clause, we, the Gang of 14, want to ac-
knowledge the important contribution 
of Senator BYRD of West Virginia. He 
and I sort of partnered together to 
draw up that short paragraph which 
recognizes and points out the Founding 
Fathers put the word ‘‘advice’’ in the 
Constitution for a specific purpose. As 
the distinguished Senator from Ne-
braska said, indeed, our President ful-
filled that. But I wanted to acknowl-
edge Senator BYRD’s very major par-
ticipation in our group. 

The PRESIDING OFFICER. The Sen-
ator from Colorado is recognized. 

Mr. SALAZAR. Mr. President, I rise 
today to comment with respect to the 
Gang of 14. I join my good friend from 
Nebraska and my good friend from Vir-
ginia and my good friend from Arkan-
sas here today in again reminding our-
selves as a Chamber that the 14 Mem-
bers of the U.S. Senate who came to-
gether came here to do good. What 
they decided to do and we decided to do 
in the formation of that agreement was 
to transcend partisan politics to try to 
find a common purpose for the benefit 
of this great institution, the U.S. Sen-
ate, and for the benefit of our Nation. 

I commend the leadership, particu-
larly of our senior members of that 
group of 14 Senators, including the 
great Senator from West Virginia, ROB-
ERT BYRD, who worked closely with the 
Senator from Virginia, especially on 
the advice and consent portions. 

All of the members of the group were 
very instrumental in putting the com-
promise together. 

I would offer two observations with 
respect to that process and that agree-
ment. The first is, it is my hope, as the 
newest Member of the U.S. Senate, the 
Senator who still ranks No. 100, that 
this is a kind of template that can be 
used as our Nation faces difficult issues 
in the future. We were able to put aside 
partisan politics to get beyond the 
gridlock that had existed in this body 
for some period of time. 

We must be able, as a Chamber to do 
the same thing with respect to other 
very difficult issues, such as the Fed-
eral deficit or how we engage in the re-
covery of the gulf coast or how we deal 
with the issues of health care, because 
my involvement in this group was 
based on the fact that I believe it is our 
responsibility as leaders in our country 
to get about doing the people’s busi-
ness. What was happening was we had 
gotten too involved in this impasse 
that had been going on for a very long 
time. 

The second point I wish to make is to 
underscore the importance of the ad-
vice and consent provision of our Con-
stitution. It was Senator BYRD and 
Senator WARNER who believed it was 
important to include that provision as 
part of the agreement. It was in rec-
ognition there is a joint responsibility 
between the President of the United 
States and the Senate in the appoint-
ment and confirmation of persons to 

the bench that that advice and consent 
provision really needed to be part of 
that agreement. 

From my point of view, it is very im-
portant that advice and consent provi-
sion of the Constitution be honored be-
cause of the fact that, as we make our 
decisions, it is very important that 
these decisions, which will have a long- 
lasting impact on the history of Amer-
ica, be based on the most informed con-
sent possible. The way you get the 
most informed consent possible is that 
there be a communication and a free 
flow of information between the Presi-
dent and the White House and the 
members of the Judiciary Committee 
and this body. 

So I again commend the Senators 
from Virginia and West Virginia for 
having worked so hard on that long 
weekend to craft language that became 
a keystone of this document. 

Finally, I would say that through 
this process I also became comfortable 
with Judge Roberts, recognizing that 
he is in the mainstream of political 
and, more importantly, legal thought 
of America. I think the Members who 
were part of this group, led by the Sen-
ator from Nebraska and the Senator 
from West Virginia, are also part of 
that mainstream of America. 

Mr. President, I thank my colleagues 
from Virginia and Arkansas and Ne-
braska. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Arkansas is recognized. 
Mr. PRYOR. Mr. President, one of 

the things that was surprising to my 
constituents in Arkansas is that I 
would actually come to Washington, 
DC, and join a gang. They sometimes 
wonder what we do up here and why we 
do it. I am very proud to be part of this 
gang, with my 13 colleagues who stood 
tall and exercised some of the best tra-
ditions and best judgment that Sen-
ators can. One of the lessons we 
learned through the Gang of 14 process 
and trying to take the nuclear option 
off the table—and also trying to get 
some up-or-down votes on some more 
nominees—is that good things happen 
when Senators talk to each other. 

I have learned since I have been in 
Washington that we spend a lot of time 
talking about each other and not 
enough time talking to each other. I 
hope this serves as an object lesson. It 
shows we can work together in this po-
litical environment. The truth is, we 
talk about how bad things are, and 
sometimes they do get bad. But basi-
cally, we are all sent here by our 
States. Each State gets two Senators. 
Even the two Senators from the same 
State don’t always agree. We don’t 
have to agree. But certainly all 100 of 
us should, as the Book of Isaiah says, 
reason together. We should come to-
gether and put the country first and 
put others’ interests ahead of our own. 
We should try to continue to work to-
gether and build on not just a bipar-
tisan approach but in many ways a 
nonpartisan approach where we look at 
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the challenges facing our country and 
try to approach those as best we pos-
sibly can. 

I know a lot of people around the 
country and in this Chamber and this 
city are focused on the next nomina-
tion. We haven’t even had a vote on 
John Roberts. Nonetheless, a lot of 
people are concerned about the next 
nomination. I understand that. In some 
ways, and rightfully so, we should be 
focused on that. My colleagues have 
touched on it already. But part of the 
language Senator WARNER and Senator 
BYRD crafted during this agreement— 
we all helped in different ways on this 
language and had our thoughts incor-
porated in the language, but Senator 
BYRD and Senator WARNER took the 
lead on the language—is the advice and 
consent portion of the agreement. Basi-
cally all we do is encourage the Presi-
dent to take the Constitution literally. 
When the Constitution says that it 
shall be with the advice and consent of 
the Senate, we take that literally. We 
hope the President will seek our ad-
vice. 

Supposedly either the President or 
the White House reached out to about 
70 of us when we received the John 
Roberts nomination. That works, and 
that is very positive. I hope we see that 
again. 

Some of my constituents in Arkansas 
have asked me: Don’t you have some 
anxiety about John Roberts? Gosh, he 
used to work for the Reagan adminis-
tration. There are things in his back-
ground that various people don’t agree 
with. 

My response is: Certainly, I have anx-
iety about John Roberts. I have anx-
iety about any nominee that any Presi-
dent will nominate to the Supreme 
Court. It is a lifetime appointment. 
There is no question about the influ-
ence and the impact that one Supreme 
Court Justice can have on the Amer-
ican system of justice and on American 
society. I have anxiety about anybody. 
I certainly have some about John Rob-
erts. But nonetheless, he has the right 
stuff to be on the Court. 

I am proud of the courage my col-
leagues showed in the time when it 
mattered and we came together and 
worked it out, the Gang of 14. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from North Dakota. 
Mr. CONRAD. Mr. President, today I 

am announcing my support for Judge 
John Roberts to be Chief Justice of the 
United States. 

From the beginning, I told the White 
House I would like to see a nominee 
that the vast majority of the American 
people would say, yes, that is the qual-
ity of person who ought to be on the 
Supreme Court. When the nomination 
of Judge Roberts was first announced, 
my initial impression was that he met 
that test. I had a chance to visit with 
him personally at some length in my 
office, and I concluded from that visit 
that Judge Roberts is exceptional. Not 
only is he of high intelligence and 

strong character, he also is someone of 
midwestern values of honesty and de-
cency. 

I have looked at his record. I find 
that he is in the judicial mainstream. 
Yes, he is a conservative, but my own 
belief is that the Court is strengthened 
by a range of views. I don’t think we 
should have all progressives or all con-
servatives. We need to have people of 
differing views and differing back-
grounds to make the Supreme Court 
function appropriately. 

When Judge Roberts came to my of-
fice, I asked him about his association 
with Judge Friendly. He clerked for 
Judge Friendly. He is reported to be 
very impressed by Judge Friendly’s 
service. I asked him what impressed 
him about Judge Friendly. He told me 
one of the things that most impressed 
him is that Judge Friendly did much of 
his own work. He didn’t just rely on 
clerks to do the work. I also asked him 
what else impressed him about Judge 
Friendly. 

He said: You know, you could not tell 
whether he was a liberal or a conserv-
ative, a Democrat or Republican. All 
you could tell from his rulings was 
that he had profound respect for the 
law. 

I thought that was a pretty good an-
swer. I went on to ask him: Judge, at 
the end of your service, how would you 
want to be remembered? 

He said: I would want to be remem-
bered as a good judge, not as a powerful 
judge but as a good judge. 

I said to him: What does that mean 
to you, being a good judge? 

He said to me: Listening to both 
sides, putting aside one’s personal prej-
udices to rule based on the law. He 
said: I have a profound respect for the 
law. 

In the confirmation hearings, we saw 
Judge Roberts perform brilliantly. His 
mastery of the law, his judgment, his 
demeanor confirmed for me that he is 
someone who deserves my support. 

Beyond that, I had a chance to talk 
to Judge Roberts again on the phone 
last week. I said: Judge, I saw in your 
confirmation hearings that you said 
you are not an ideologue. 

He said: Senator, I can tell you, I do 
not bring an ideological agenda to the 
court. What I bring is a profound re-
spect for the law. 

I told him I believed him. I think he 
is absolutely conservative. That is not 
disqualifying. I also think he is some-
body of extraordinary talent and some-
body who will listen to both sides and 
rule based on the law. He has a healthy 
conservatism, believing that the job of 
a Justice is not to make the law but to 
interpret the law. That is the appro-
priate role for a judge in our system. 
He has it right with respect to that 
issue. 

I believe Judge Roberts has the po-
tential for greatness on the Court. 
Rarely have I interviewed anyone in 
my 19 years who so impressed me with 
the way their mind works and their 
basic demeanor. I have interviewed 

others who struck me as arrogant and 
pompous and filled with themselves, 
somebody I would never want to have 
in a position of power over the people I 
represent. I do not feel that way in the 
least bit about Judge Roberts. He is 
someone who is steady and even. He is 
somebody who is thoughtful and quite 
exceptional. 

I know there are groups who feel very 
strongly on one side or another. There 
are colleagues who have made different 
judgments. I respect that. But I believe 
Judge Roberts is the kind of nominee 
who deserves our support, and he will 
have mine. 

I thank the Chair and yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Virginia. 
Mr. WARNER. Mr. President, I thank 

our distinguished colleague from North 
Dakota. That was truly a beautiful set 
of remarks. It is not just that you indi-
cated that you will cast your vote in 
support; it was a very thoughtful re-
flection on a very important responsi-
bility we as Senators have. 

I thank again the Senator from Ne-
braska, the Senator from Arkansas, 
the Senator from Colorado. We have 
been a team together for some time. I 
am delighted to have had the privilege 
to be here on the floor with each of 
them. 

In conclusion, I reflect back on, once 
again, the Federalist Paper No. 66 in 
which Alexander Hamilton said: It will 
be the office of the President to nomi-
nate and, with the advice and consent 
of the Senate, to appoint. There will, of 
course, be no exertion of choice on the 
part of the Senate. They may defeat 
one choice of the executive and oblige 
him to make another, but they cannot 
themselves choose. They can only rat-
ify or reject the choice of the Presi-
dent. 

We are on the eve of accepting that 
choice, giving our consent. Again, in 
my 27 years in this institution, I can-
not recall a more humble and yet en-
joyable group I have worked with than 
these 14 Senators. It had been my hope 
that our distinguished colleague from 
West Virginia could join us today. I 
asked him and he said he would if he 
possibly could. But were he here, we 
would all stand again and thank him 
for his guidance as we worked through 
this situation. 

I thank my colleague from Nebraska 
and yield the floor. 

The PRESIDING OFFICER. The Sen-
ator from Nebraska. 

Mr. NELSON of Nebraska. Mr. Presi-
dent, I thank my colleague from Vir-
ginia for his wise counsel through the 
process of bringing together 13 other 
colleagues to bring about a confirma-
tion process and nomination process 
that has worked. Now we are on the eve 
of this confirmation vote on the 17th 
Chief Justice of the United States. The 
question is, what is next? We also have 
another Supreme Court vacancy to fill. 
I hope the President and the White 
House will continue to reach out and 
seek the advice of our colleagues so we 
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can face that nomination with the 
same kind of input we did in the case of 
Judge Roberts. 

Let me say that the late Senator 
from Nebraska Ed Zorinsky said on so 
many occasions that in Washington 
there are too many Republican Sen-
ators and too many Democratic Sen-
ators and not enough United States 
Senators. I can say as the gang of 14 
got together, there were less Repub-
licans and less Democrats than there 
were United States Senators, anxious 
to work and bring about a resolution to 
the judicial impasse, but also to pave 
the way for where we are today and 
where we are going to be tomorrow and 
where we are going to be in the next 
confirmation process. 

I yield the floor. 
The PRESIDING OFFICER. Under 

the previous order, the time from 2 to 
3 p.m. will be under the control of the 
majority. 

Mr. SUNUNU. Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. TALENT. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
SUNUNU). Without objection, it is so or-
dered. 

Mr. TALENT. Mr. President, I ask 
unanimous consent that the next hour 
under majority control be allocated as 
follows: 15 minutes for Senator TAL-
ENT, 10 minutes for Senator VITTER, 15 
minutes for Senator THUNE, and 20 
minutes for Senator BUNNING. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. TALENT. Mr. President, it is 
really a privilege for me to spend a few 
minutes visiting with the Senate about 
Judge Roberts. He is probably the most 
analyzed and evaluated Supreme Court 
nominee ever. Based on my study of his 
record and my discussions with him— 
which have certainly not been exten-
sive but have been enough to help me 
get a feel for the man—I believe that 
he will turn out to be one of the best 
Chief Justices ever. 

We have learned a great deal about 
who he is. We know about his extraor-
dinary professional accomplishments. 
We have seen the overwhelming bipar-
tisan support that he has earned from 
his colleagues in the legal profession. 
We heard from John Roberts himself on 
the rule of law, on the judicial role, 
and the kind of service he intends to 
provide to the Nation as Chief Justice 
should the Senate confirm him. 

I said before he is one of the most 
analyzed and evaluated Supreme Court 
nominees. He spent almost 20 hours be-
fore the Judiciary Committee while 
Senators asked him 673 questions. Sen-
ators then asked him 243 more ques-
tions in writing. And I am sure he 
thought the bar exam was a struggle. 
Judge Roberts provided nearly 3,000 
pages to the Judiciary Committee, in-

cluding his published articles, congres-
sional testimony, transcripts from 
interviews, speeches, and panel discus-
sions, and material related to the doz-
ens of cases he argued before the U.S. 
Supreme Court. 

The Judiciary Committee obtained 
more than 14,000 pages of material in 
the public domain. And as if all of that 
were not enough, the committee ob-
tained a staggering 82,943 pages of addi-
tional material from the National Ar-
chives and both the Reagan and Bush 
Libraries regarding Judge Roberts’ 
service in those administrations. 

If you total that up, there was more 
than 100,000 pages of material on a 50- 
year-old nominee, which amounts to 
2,000 pages for every year of his life. 

What did all that material reveal? 
Simply put, that Judge Roberts is one 
of the finest nominees ever to come be-
fore the Senate. His professional record 
speaks for itself, but I am going to 
speak about it for a minute. 

He was an excellent student. He grad-
uated from Harvard—I can forgive him 
that—in only 3 years as an undergrad. 
I am a University of Chicago lawyer 
myself. He became the top graduate in 
law school and became editor in chief 
of the Harvard Law Review. He served 
as clerk for Judge Friendly, who was, 
by consensus, one of the greatest cir-
cuit court judges ever. He served as 
clerk for Chief Justice Rehnquist. He 
went on to become Deputy Solicitor 
General of the United States. He be-
came one of the top partners in one of 
the top law firms in the country and 
argued 39 cases before the Supreme 
Court. In 2003, he was confirmed unani-
mously by this Senate to be a judge on 
the Court of Appeals for the District of 
Columbia Circuit. 

We learned a lot about him as a per-
son as well. He embodies the idea of 
being fair, being thoughtful, and being 
capable. He is certainly hard working. 
He is certainly brilliant. He managed 
his testimony before the Judiciary 
Committee without a note. He is a man 
of integrity, he is honest, and he is de-
voted to his family. 

Those are the qualities we want in 
the men and women who serve our Na-
tion on the High Court. They are the 
kind of qualities that will move Amer-
ica forward and move the judicial 
branch forward, and more on that in a 
minute or two. 

He has proven beyond any doubt that 
he has the qualifications, the tempera-
ment, the knowledge, and the under-
standing to serve as America’s next 
Chief Justice. I was particularly im-
pressed by the humility he showed 
through the process. I think it is very 
important that judges have a judicial 
temperament and, for me, that begins 
with the idea of service. 

When you are a judge, the people who 
come before you have to treat you with 
respect because of your position. You 
should conduct yourself in that posi-
tion so they want to treat you with re-
spect, they feel that is owing to you, 
not just because of your office but be-

cause of how you conduct yourself in 
office. 

I would hazard to say even those who 
will oppose his nomination for other 
reasons would agree that he has that 
kind of a temperament. He wants to be 
on the Court because he loves the law, 
and he wants to be a judge because he 
wants to serve the United States of 
America. Those are the right reasons 
to want to be on the Supreme Court of 
the United States. 

We have had this opinion ratified by 
the individuals who know him the 
best—by his colleagues on the bar, 
Democrats and Republicans alike, who 
have overwhelmingly supported his ele-
vation to the Supreme Court. I think it 
is very important when you look at ju-
dicial nominees to make certain they 
have support from people from all parts 
of the political spectrum and all parts 
of the jurisprudential spectrum. 

A point I made on other occasions on 
this floor about judicial nominations is 
that it is misleading in a way to talk 
about a judicial nominee being in or 
out of the mainstream of American ju-
risprudence because the truth is, there 
is more than one mainstream. Lawyers 
are divided over which jurisprudential 
theory ought to guide judges in inter-
preting statutes and interpreting the 
Constitution. They may differ as to 
theories or constructs, if you will, as 
they approach different parts of the 
Constitution. 

There is not one mainstream, and 
often there is not any one completely 
correct answer when you are inter-
preting a vague provision of the Con-
stitution. But that does not mean there 
are no incorrect answers. Just because 
reasonable people looking at the his-
tory and the text of the document 
might disagree as to what is exactly 
the right answer does not mean there 
are no wrong answers. 

The wrong answer, as Judge Roberts 
said so eloquently and so often in his 
testimony, is one that does not respect 
the rule of law. A wrong answer is one 
that is based on an idea of the judicial 
role that allows the judge to do what-
ever he or she thinks they would want 
to do if they were in control of the pol-
icy in issue. Whatever their theory of 
interpreting the Constitution is, they 
should be consistent in applying it. 
They should be circumscribed by their 
own jurisprudence. They should have a 
standard against which they measure 
their decisions, and that standard has 
to be other than their own predi-
lections on the underlying issue. 

It is one thing to be ruled, to some 
extent, by judges. We are talking about 
officers of the Government. So the de-
cisions have the power of law, and we 
have always, to some extent and in ap-
propriate ways, been ruled by judges. It 
is another point to be ruled by judicial 
whim. This is the distinction Judge 
Roberts made over and over again, for 
which I think we should all be grateful. 

Because of his attitude in that re-
spect, more than 150 Democratic and 
Republican members of the DC Bar, in-
cluding well-known Democrats such as 
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Lloyd Cutler and Seth Waxman, wrote 
to the Senate calling Judge Roberts 
one of the very best and most highly 
respected appellate lawyers in the Na-
tion. 

The American Bar Association has 
given Judge Roberts a rating of 
‘‘unanimously well-qualified,’’ its high-
est possible rating. As Steve Tober, the 
chairman of the ABA Standing Com-
mittee on the Federal Judiciary, ex-
plained: Judge Roberts has the admira-
tion and respect of his colleagues on 
and off the bench, and he is, as we have 
found, the very definition of collegial. 
This is another quality that I hope and 
believe Judge Roberts will bring to the 
role of Chief Justice. I think he can op-
erate in that Court in a way that pulls 
the Justices together where their con-
victions honestly allow them to be 
pulled together. It is one thing to dis-
agree when you have strongly different 
opinions on the jurisprudential matters 
before the Court; it is another to dis-
agree because over time you have be-
come part of one faction or you have 
become alienated or estranged on some 
other grounds from some of the other 
Justices. 

That is not good, and I believe, just 
my gut opinion after talking with him 
and watching him is that this is a per-
son who can lower the temperature on 
the Court, who can shed light rather 
than just heat on many of the issues 
that are before the Court. 

Mr. President, how much time do I 
have remaining? 

The PRESIDING OFFICER. The Sen-
ator has 6 minutes remaining of the 15 
minutes allocated. 

Mr. TALENT. I did not want my elo-
quence to outstrip the time I had avail-
able, Mr. President, so thank you for 
that. 

We have heard a lot from Judge Rob-
erts himself, and maybe it is good for 
me to close by quoting some of what he 
has said about the judicial function. I 
thought he did an excellent job of ex-
plaining to people what the judicial 
role is. Of course, to explain something 
clearly you have to, to some extent, 
oversimplify it, and he admitted the 
times he was doing that. 

He talked about the judge being the 
umpire, and somebody else basically 
writes the rules. The judge is the um-
pire. Believe me, that gives plenty of 
discretion and authority to the judge 
to develop the law in one direction or 
another but to develop it within the 
constraints of an objective rule of law. 

Judge Roberts said about this: 
If the people who framed our Constitution 

were jealous of their freedom and liberty, 
they would not have sat around and said, 
‘‘Let’s take all the hard issues and give them 
over to the judges.’’ That would have been 
the farthest thing from their mind. Now 
judges have to decide hard questions when 
they come up in the context of a particular 
case. That is their obligation. But they have 
to decide those questions according to the 
rule of law, not their own social preferences, 
not their policy views, not their personal 
preferences, but according to the rule of law. 

That leaves room for Supreme Court 
Justices, for the rule of law, to include 

their views developed over time care-
fully with respect to colleagues and ar-
guments from litigants about how par-
ticular provisions of the Constitution 
ought best to be interpreted in a range 
of cases so as to reflect the purposes of 
the document and the impulses of the 
Framers. 

There is room there for that, but al-
ways according to the rule of law, not 
according to a desire to make the case 
or make the result be a particular 
thing, or to make Americans live the 
way the judge wants them to live, rath-
er than the way they have chosen to 
live in the decisions they make about 
their own lives or the decisions they 
make through their representatives. I 
think Judge Roberts understands that. 
He understands that is a judicial role 
with which we can all live. 

He clerked for Judge Henry Friendly. 
Another great court of appeals judge— 
he had an interesting name—was 
Learned Hand. If I had met his parents, 
I would have asked them why they 
called him Learned Hand, but they did. 
Judge Hand said one time, and he was 
referring to the same thing Judge Rob-
erts was referring to about the rule of 
law: I would not choose to be governed 
by a bevy of platonic guardians even if 
I knew how to choose them, which I 
most assuredly do not. 

The first right, the first birthright of 
every American, is to participate 
through the representative process in 
their own governance. The first and 
most basic right is the right to govern 
yourself through the processes set up 
in our Constitution. And it is not out 
of a desire to avoid difficult decisions 
but out of a respect for that right that 
Judge Roberts talked about the rule of 
law. He manifested in those hearings a 
confidence that I think we should all 
reflect on in the judgment and the de-
cency of the American people. It is OK, 
whether your views about social policy 
are on the rightwing or whether they 
are on the leftwing, whether they are 
someplace in the middle, it is OK basi-
cally to leave the development of our 
culture and our society to the wisdom 
and the decency of the American peo-
ple. The center will hold. The people 
will move us in an orderly and decent 
direction as they have for 200 years. We 
don’t need to be ruled by platonic 
guardians or dictators, whether they 
are in the form of judges or anybody 
else. There is plenty of scope, in the 
Senate, on the other end of Pennsyl-
vania Avenue, and in the Supreme 
Court building as well, for the exercise 
of individual leadership and appro-
priate discretion to try to move the 
people in a direction that we think is 
appropriate, with their consent. But 
there is no reason to feel out of some 
fit of desperation or panic that courts 
or anybody else have to make the 
American people do something they 
have not chosen the orderly processes 
to do. That is what Judge Roberts 
meant when he was talking about the 
rule of law. 

That is why I believe, because of that 
and also his professional qualifications, 

he is going to do an outstanding job as 
Chief Justice of the United States, and 
that is why I think he will be con-
firmed by an overwhelming majority of 
this body. 

I thank the Chair, and I yield back 
whatever remains of my time. 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
South Dakota is recognized for 15 min-
utes. 

Mr. THUNE. Mr. President, I rise 
today to voice my strong support for 
the nomination of Judge John G. Rob-
erts to be Chief Justice of the United 
States. This is a historic moment, Mr. 
President, as many of my colleagues 
have already noted. This moment 
marks only the 17th time in the his-
tory of our Republic that the U.S. Sen-
ate has considered a nominee to be 
Chief Just1ce. 

As one of the Senate’s newest Mem-
bers, it is a great privilege for me to 
participate in this process. To have had 
only 16 individuals lead the judicial 
branch of government in our history il-
lustrates the most important char-
acteristic of the judicial branch, and 
that characteristic is lifetime tenure. 

I believe the guiding question for 
each of us in determining a nominee’s 
fitness for this post should be whether 
the person is dedicated to applying the 
Constitution to every case considered 
by the Court, and not adding to or 
changing the Constitution’s text to 
suit his or her own personal policy 
preferences. 

I was pleased to have met privately 
with Judge Roberts just yesterday. I 
came away from that meeting even 
more convinced that this man has the 
ability and temperament necessary to 
lead the Supreme Court. I believe 
Judge Roberts is dedicated to the rule 
of law and the principle of judicial re-
straint, and most importantly, will not 
substitute his own policy preferences 
for those of the elected representatives 
in the executive and legislative 
branches of our government. 

The Supreme Court gets the last 
word on some of the most challenging 
and divisive issues of our day. Because 
Federal judges and justices have life-
time tenure, we must ensure that those 
who populate Federal bench are people 
of strong character and high intellect, 
with a passionate commitment to ap-
plying the law as it is written, rather 
than legislating from the bench. 

Judges and justices must say what 
the law is, not what they believe it 
should be. That is the job of the Con-
gress. That is what the authors of the 
Constitution intended. 

I believe Judge Roberts’ career em-
bodies these principles. As Judge Rob-
erts stated during his hearing, judges 
are like umpires, and umpires don’t 
make the rules, they apply them. I do 
not believe Judge Roberts will engage 
in the judicial activism that we have 
witnessed on the Supreme Court and 
the lower Federal courts in the past 
few decades. 
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Even in the recent past, we have wit-

nessed several instances of judicial ac-
tivism. Judicial activism manifests 
itself when justices detect ‘‘penumbras, 
formed by emanations’’ in the Con-
stitution, as Justice Douglas did in the 
case of Griswold v. Connecticut—in 
other words, judges who rely on their 
personal views rather than the Con-
stitution when deciding matters of 
great importance. 

We have seen what damage the Su-
preme Court is able to do when it is 
composed of individuals who are not 
committed to judicial restraint. In-
stead of acting as umpires and applying 
the law, some on the Supreme Court 
and the Federal bench are pitching and 
batting. 

The most recent example came in the 
case of Kelo v. City of New London, de-
cided just this past June. As you know, 
Mr. President, the Constitution says 
the government cannot take private 
property for public use without just 
compensation. However, in the Kelo 
case, the Supreme Court emptied any 
meaning from the phrase ‘‘for public 
use’’ in the fifth amendment. 

In Kelo, the Supreme Court held that 
a city government’s decision to take 
private homes for the purpose of eco-
nomic development satisfies the ‘‘pub-
lic use’’ requirement of the fifth 
amendment. This case makes private 
property vulnerable to being taken and 
transferred to another private owner, 
so long as the government’s purpose for 
the taking is deemed ‘‘economic devel-
opment.’’ 

While I understand that many of the 
principles reflected in the Constitution 
are written broadly, and sometimes 
can be subjected to conflicting inter-
pretations, I think we can all agree 
that the Supreme Court cannot be add-
ing or deleting text from the Constitu-
tion. Yet that is what happened in the 
Kelo case. The majority effectively de-
leted an inconvenient clause in the 
fifth amendment. 

The Supreme Court is also engaging 
in a troubling pattern of relying upon 
international authorities to support its 
interpretations of the laws of the 
United States. In Atkins v. Virginia, 
the Court cited the disapproval of the 
‘‘world community’’ as authority for 
its decision. In Lawrence v. Texas, the 
Court cited a decision by the European 
Court of Human Rights as authority 
for that decision. Most recently, in 
Roper v. Simmons, the Court cited the 
U.N. Convention on the Rights of the 
Child—a treaty never ratified by the 
United States—as authority for that 
decision. 

Article II, section 2 of the Constitu-
tion requires two-thirds of the Senate 
to ratify a treaty. Democratically 
elected Members of the Senate, ac-
countable to the people, have refused 
to ratify the U.N. Convention on the 
Rights of the Child. 

Unfortunately the Supreme Court 
chose to ignore this fact and based 
their judgment in part on a treaty 
never ratified by the United States. 

Clearly, some on the Supreme Court 
are substituting the policy preferences 
of democratically elected representa-
tives with their own. This is judicial 
activism at its worst. 

As we near the completion and ex-
pected confirmation of Judge Roberts, 
I want to take a moment and look 
ahead as the President will soon make 
another nomination to the Supreme 
Court. It is important that the nomi-
nee to replace Justice O’Connor share 
Judge Roberts’ commitment to judicial 
restraint and dedication to the rule of 
law. It is important because the Su-
preme Court will be considering several 
cases in the near future that may have 
far-reaching consequences. 

The Supreme Court will probably 
consider the Pledge of Allegiance case 
that was recently decided in the Ninth 
Circuit at the district court level. In 
that case, the district court held that 
the words ‘‘under God’’ in the Pledge of 
Allegiance violate the establishment 
clause of the first amendment. How-
ever, in the Fourth Circuit, the appel-
late court came to the opposite hold-
ing—that the Pledge of Allegiance did 
not violate the establishment clause. 
Where there are conflicting holdings in 
the lower courts, the Supreme Court 
must become the final authority on the 
matter, and it is important that Judge 
Roberts and individuals who share his 
approach are on the court to confront 
this issue. 

During the next term, the Supreme 
Court will also consider a case about a 
State’s parental notification law and 
possibly a case about partial-birth 
abortion. Again, these are instances 
where the Supreme Court will have the 
last word on one of the most divisive 
moral issues of our time. It is critical 
that those who confront these cases are 
deferential to the elected branches of 
our government, exercise restraint, and 
follow the law. 

After our confirmation vote tomor-
row on Judge Roberts, the President 
will forward his nominee to fill the 
seat vacated by Justice O’Connor. It 
will then become our duty in the Sen-
ate to provide our advice and consent 
on that nomination. It is a responsi-
bility that we should all take very seri-
ously. The manner in which we handle 
that nomination will say a lot about 
the Senate as an institution. 

I read in today’s edition of the Wash-
ington Post that several of our Demo-
cratic colleagues, as well as the Demo-
cratic National Committee chairman, 
are already threatening to filibuster 
the next nominee to the Supreme 
Court. It is shocking to me that they 
are threatening a filibuster of the next 
nominee before they even know who 
the nominee is going to be. They are 
even threatening to filibuster possible 
nominees who were just confirmed to 
the appellate courts and explicitly in-
cluded in the Memorandum of Under-
standing that seven Democrats and 
seven Republicans signed onto last 
May. 

That is wrong and the American peo-
ple will see it for the blind partisanship 

that it is. I would remind my col-
leagues on the other side of the aisle 
that they have sworn to uphold the 
Constitution through their representa-
tion in this body, not to thwart its in-
tent or reshape its application to suit 
the nattering liberal elite and their 
special interest groups. I implore my 
Democratic colleagues not to blindly 
abuse the filibuster. These threats are 
symptomatic of the breakdown of the 
nomination process, and they must 
stop. 

The process by which justices and 
judges are nominated and confined has 
degenerated to a point where ideolog-
ical litmus tests are too often applied 
and nominees are torn apart by per-
sonal attacks. 

The nomination process should not 
be brought down to the level of per-
sonal attacks on the nominee or fish-
ing expeditions into the nominee’s po-
litical allegiances. I believe there is a 
lot of room for improvement in the 
process, and I hope to see such im-
provement as we consider the next 
nominee. 

One ideological litmus test I am 
hearing about a lot these days is that 
the Supreme Court must somehow 
maintain its ‘‘balance.’’ Where in the 
Constitution does it say that a certain 
balance must be maintained on the Su-
preme Court? According to the Con-
stitution, the President is entitled to 
nominate the individuals he desires to 
have on the courts, and we in the Sen-
ate must determine whether the nomi-
nee is fit and qualified. There should be 
no ideological litmus test for nomi-
nees. If a nominee is fit and qualified, 
he or she should be confirmed. 

I believe Judge Roberts is eminently 
fit and qualified to serve as the next 
Chief Justice. I will proudly cast my 
vote for him, and I urge my colleagues 
to do the same. 

Thank you, Mr. President. I yield the 
remainder of my time. 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Louisiana is recognized for 10 minutes. 

Mr. VITTER. I thank the Chair. 
The PRESIDING OFFICER. Under 

the previous order, the Senator from 
Louisiana is recognized for 10 minutes. 

Mr. VITTER. I thank the Chair. 
I, too, rise in strong support of the 

nomination of John Roberts to be Chief 
Justice of the U.S. Supreme Court. I do 
that for two reasons, two equally im-
portant reasons. One is the strong qual-
ification and background of Judge Rob-
erts. But the second and perhaps just 
as important or even more important 
is the fact that this nomination and 
this confirmation process I believe has 
gotten us back as a Senate, as a coun-
try to the process that the Founders 
intended and the sort of values and the 
sort of qualifications, the sort of judg-
ment by the Senate that the Founders 
intended. 

We are finally remembering that it is 
the President’s prerogative to nomi-
nate qualified persons to fill judicial 
vacancies, and in the past the Senate 
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has accorded great deference to the 
President’s selection. Justice Ginsburg 
was overwhelmingly confirmed 42 days 
after her nomination. Justice O’Connor 
was overwhelmingly confirmed 33 days 
after her nomination. So we are return-
ing to that determination of the Presi-
dent’s prerogative. 

The White House is to be commended 
for engaging in unprecedented con-
sultation with respect to this nominee. 
So we are also returning to a very ro-
bust and full and healthy consultation 
process. I understand that the Bush ad-
ministration consulted with more than 
70 Senators on the Roberts nomination, 
countless conversations and phone 
calls and meetings and now is a strong 
part of our tradition which we are cer-
tainly returning to. 

Moreover, few would disagree that 
President Bush could not have nomi-
nated a more qualified person for this 
position. John Roberts has an impres-
sive academic background, a distin-
guished career in Government service, 
private practice, and as a Federal 
judge. 

So we are also returning to that fine 
tradition that actual qualifications 
matter. It is not all about ideology and 
political positions but qualifications, 
judicial temperament, those sorts of 
important considerations matter, first 
and foremost. 

Certainly, Judge Roberts has those. 
He graduated summa cum laude from 
Harvard college, my alma mater. He 
also graduated from Harvard Law 
school, magna cum laude. I guess he 
couldn’t get into Tulane Law School, 
as I did, but I congratulate him on his 
accomplishments at Harvard. After 
graduation, he law clerked for Judge 
Henry Friendly on the U.S. Court of 
Appeals for the Second Circuit and 
then for William Rehnquist on the U.S. 
Supreme Court. 

Judge Roberts enjoyed a distin-
guished career as a public servant in 
many different positions during the 
Reagan administration and became a 
partner at a major and highly re-
spected law firm in Washington, DC, 
where he acquired the reputation as 
one of the finest Supreme Court advo-
cates in the country. In fact, he argued 
an impressive 39 cases before the Su-
preme Court. Of course, as we all know, 
Judge Roberts was appointed in 2002 by 
President Bush for the U.S. Court of 
Appeals for the District of Columbia 
Circuit—those sort of mainstream 
qualifications. 

Academic, practice, smarts, judicial 
temperament—all are certainly very 
important. But I think the single most 
important factor which qualifies Judge 
Roberts for this esteemed position is 
his appropriate view of what it means 
to be a judge, his appropriate view of 
the limited role of the judiciary and 
what that means in our system of gov-
ernment. 

He has said, frankly and refreshingly, 
in a straightforward way, that judges 
should not place ideology above 
thoughtful legal reasoning. He is not 

the sort who will legislate from the 
bench. His judicial philosophy is based 
on the rule of law and on respect for 
the Constitution. 

Let’s think about what he said in his 
own words. This is what he said on Sep-
tember 12 at his confirmation hearing: 

[A] certain humility should characterize 
the judicial role. Judges and justices are 
servants of the law, not the other way 
around. Judges are like umpires. Umpires 
don’t make the rules, they apply them. The 
role of an umpire and a judge is critical. 
They make sure everybody plays by the rules 
but it is a limited role. Nobody ever went to 
the ball game to see the umpire.’’ 

He also said on the same occasion: 
. . . I come before the committee with no 

agenda, I have no platform. Judges are not 
politicians who can promise to do certain 
things in exchange for votes. I have no agen-
da. But I do have a commitment. If I am con-
firmed, I will confront every case with an 
open mind. I will fully and fairly analyze the 
legal arguments that are presented. I will be 
open to the considered views of my col-
leagues on the bench, and I will decide every 
case based on the record, according to the 
rule of law, without fear or favor, to the best 
of my ability, and I will remember it is my 
job to call balls and strikes, and not to pitch 
or bat. 

That, first and foremost, is the tradi-
tion we are getting back to with this 
confirmation. I sincerely hope that it 
is a tradition in which we remain 
grounded. Let’s remember again the 
lessons of this nomination and this 
confirmation. Let’s remember that it is 
the President’s prerogative to nomi-
nate qualified persons to the bench. 
Let’s remember that the Senate does 
have an important consultative role 
and let’s all encourage the President to 
perform that consultation in a full and 
robust fashion, as he did with Judge 
Roberts. Let’s remember that quali-
fications—smarts, academic creden-
tials, practice history—are very impor-
tant when you are talking about a judi-
cial nominee. And let’s all remember, 
first and foremost, that judges are um-
pires, they are not the players in the 
baseball game. That is the crucial dis-
tinction that I think we have lost over 
the past several decades and that we 
are finally trying to pull back to. 

It is very important for us as a body 
to remember that lesson of this nomi-
nation of this confirmation as we move 
on. As we move on, I do think that is 
the most important open question. As 
the previous speaker mentioned, al-
ready certain Democrats in this body 
are threatening a filibuster without 
having the foggiest notion who the 
next nominee to the U.S. Supreme 
Court may be. Already they are threat-
ening a filibuster of circuit court nomi-
nees who have basically been agreed to 
in terms of no filibuster in the Senate. 

That would move us dramatically in 
the opposite direction from the one I 
have spoken about. That would turn 
the clock back. That would move us 180 
degrees and point us again in that 
wrong direction. 

I will be proud to join with other 
Members of this body tomorrow for 
this historic confirmation vote. I will 

be proud to vote yes for Judge John 
Roberts to be the next Chief Justice of 
the U.S. Supreme Court. 

Just as proudly, just as fervently, I 
will argue and fight to make sure that 
where we are today is where we remain 
in terms of future nominations and fu-
ture confirmations; that we all remem-
ber that we are talking about an um-
pire to enforce the rules of the game, 
not a player—not a batter we like or a 
fielder we prefer but the umpire to en-
force the rules as written. 

I yield the floor. 
The PRESIDING OFFICER. Under 

the previous order, the Senator from 
Kentucky is recognized for 20 minutes. 

Mr. BUNNING. Mr. President, I rise 
in strong support of John Roberts to be 
the next Chief Justice of the U.S. Su-
preme Court. Confirmation of a Su-
preme Court Justice, particularly the 
Chief Justice, is one of the most impor-
tant duties we have in the Senate. I 
hope we can put politics and partisan-
ship aside and swiftly confirm him. 

Earlier this year, we found ourselves 
in an unprecedented position. The 
Democratic minority decided to use 
Senate rules to block judicial nomi-
nees. The minority tried to take away 
the power of nomination that the Con-
stitution gives the President. But 
President Bush was solidly reelected 
last fall, and during the campaign he 
stressed the type of judges he would 
nominate—those who respect the law 
and the Constitution and who will not 
legislate from the bench. 

The American people knew what they 
were getting when they reelected 
President Bush. President Bush kept 
his word. His judicial nominees have 
been highly qualified and worthy of 
confirmation. The minority’s obstruc-
tionism ended earlier this year, or at 
least for now. Many on the left want to 
see a filibuster against John Roberts, 
but I have no doubt that John Roberts 
will be confirmed soon. Our job is to 
determine the qualifications of the 
nominees. Then we should vote to ap-
prove or oppose them. Anything else is 
to disregard the oath we took when we 
joined the Senate. 

Our job is not to oppose nominees be-
cause we think their views are dif-
ferent from ours. We should not oppose 
nominees to keep our political base 
happy. Regardless of all the excuses, 
nominees deserve a vote. That is it. 

John Roberts is extremely qualified 
to serve on the Supreme Court, and he 
is as qualified to be Chief Justice. He 
is, no doubt, one of the most qualified 
nominees to come before the Senate 
since I have been here. He is a brilliant 
legal scholar, an accomplished attor-
ney, and a fine judge. I will strongly 
support him. 

I do not need to spend too much time 
restating John Roberts’ qualifications. 
They have been stated. He graduated 
with honors from Harvard college and 
its law school. He clerked in the Sec-
ond Circuit Court of Appeals and for 
Chief Justice Rehnquist when he was 
an Associate Supreme Court Justice. 
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John Roberts also worked for the At-
torney General, the White House coun-
sel and Solicitor General in previous 
administrations. 

In private practice, he was one of the 
best appellate and Supreme Court liti-
gator’s in the Nation. He argued an un-
precedented 39 cases before the Su-
preme Court. Now he is a judge on the 
DC Circuit Court of Appeals, where he 
has been since we confirmed him 
unanimously in 2003. 

His resume is not what convinces me 
that he will be a fine Chief Justice. 
What is clear is that John Roberts re-
spects the law and Constitution and 
will be faithful to the proper role of a 
judge. In his confirmation hearings, 
Judge Roberts used an example to ex-
plain the proper role of a judge. It has 
been stated before. He said a judge is 
like an umpire, not a player or a coach. 
And similar to an umpire, a judge ap-
plies the rules to the situation at hand. 
An umpire doesn’t rewrite the rules or 
enforce what he thinks the rules ought 
to be. 

I know a little bit about umpires. I 
have dealt with them, and all types of 
them, for years. Some are liberal and 
some conservative with the strike 
zone. Some were unpredictable and 
made the strike zone up as the game 
went along. The worst umpires decided 
the outcome of the game by playing fa-
vorites or enforcing their own version 
of the rules. The best umpires applied 
the rules as written in the rule book 
and let the rules and the players dic-
tate the outcome of the game. 

As Judge Roberts said, that is how 
judges should act. The law, and not 
judges, should decide the outcome of 
the cases. The rules of the game, the 
writing of the laws is done by Congress. 
The President implements and enforces 
the laws, the judiciary settles disputes 
by applying laws and the Constitution. 
Judges are not lawmakers as umpires 
are not players. If umpires want to be 
players, that umpire should quit and 
join a team. If a judge wants to write 
laws, he should run for Congress. 

We have seen courts try to replace 
Congress and legislatures. Social issues 
have been taken out of the political 
process and decided by unelected 
judges. The voice of the people has too 
often been ignored. Activism of a few 
judges threatens our judicial system. 

If judges keep exercising powers not 
granted to them, the public and its 
servants may tune out the courts and 
ignore them altogether. That would be 
bad and we would all suffer. I think 
Judge Roberts sees that danger. As 
Chief Justice, he will protect the Con-
stitution and reputation of the courts. 

At his confirmation hearing, Judge 
Roberts recognized the damage of an 
activist judiciary. Their activism un-
dermines the authority and respect 
needed to overturn truly unconstitu-
tional actions. Courts must not be ac-
tivists and settle public policy dis-
putes. Judge Roberts also sees that 
danger, and I trust he will work hard to 
keep the Court within its boundaries 

and implore judges to exercise re-
straint in decisionmaking. A key part 
of that restraint is to not wade into 
public policy disputes. I imagine it is 
tempting for judges to impose their 
personal views when making decisions. 

But I believe Judge Roberts will exer-
cise restraint and encourage the Fed-
eral court system to do the same. 

Many of my colleagues are frustrated 
over Judge Roberts not revealing his 
views on public policy. 

As Chief Justice, Judge Roberts is 
not going to act like a Senator. He will 
not let his personal views influence his 
decision and rulings. 

The complaints of some of my col-
leagues led me to believe that they did 
not understand the role our Founding 
Fathers intended for the courts. Con-
gress is the policymaking branch of 
government. The President and the ad-
ministration enforce the laws. And the 
courts act as neutral decisionmakers 
when disputes arise. 

But my colleagues know this. 
And so I fear they see the courts as a 

political arm to implement their lib-
eral policy agenda. 

To them—the Supreme Court is a 
super legislature. But that is not what 
our Framers envisioned. And that is 
not how Judge Roberts will use his po-
sition as Chief Justice. 

The left turns to the courts to im-
pose their agenda because they cannot 
advance it through elections. They 
cannot pass their laws through Con-
gress or legislatures. They cannot even 
get elected by running on their liberal 
policies. So they must use the courts 
to impose their agenda. 

What is that agenda? 
Unlimited abortion on-demand; ban-

ning schoolchildren from saying the 
Pledge of Allegiance; banishing the 
Ten Commandments from public 
places; rewriting the definition of mar-
riage; and banning arms for self-de-
fense. 

That agenda does not sell with Amer-
ica or in Congress. 

So the last great hope for liberals is 
the judicial bench. And that is why 
they oppose nominees who do not agree 
to their liberal activist agenda. 

The only thing stopping the rewrit-
ing of our Constitution are judges that 
will support the rule of law. 

John Roberts is one such judge. He 
will not write new laws from the bench. 

As Chief Justice, he will set an exam-
ple for the court system to follow the 
same principles. 

Many Senators have expressed frus-
tration at not knowing Judge Roberts’ 
political views. I do not know his views 
either. 

I have not asked him. And I will not 
ask him. 

They do not matter. I trust him not 
to let his political beliefs influence his 
decisions. 

During his hearing, Judge Roberts 
rightly declined to answer how he 
would rule in specific cases. 

The current Supreme Court Justices 
also declined to answer similar ques-
tions. 

Answering those kind of questions 
would corrupt and politicize the proc-
ess. 

Judicial nominees would turn into 
politicians campaigning for office to 
get confirmed—pledging to vote a cer-
tain way in order to gain votes. 

They would also have to make prom-
ises to the President in order to get 
nominated. 

Judges must be selected based on 
their qualifications. 

I have not asked Judge Roberts about 
his personal political views. I have not 
asked him about his legal views. I do 
not need to know how he will rule in a 
certain particular case—because I 
know his approach to the law—and 
that is all I need to know. 

John Roberts will lead by example 
and earn the respect of the other Jus-
tices and the American public. He will 
also be joined on the Court by another 
new Justice. 

I trust President Bush will choose 
another highly qualified nominee to re-
place retiring Justice Sandra Day 
O’Connor. 

If the new nominee is in a similar 
mold and has the same respect for the 
rule of law, then I will be glad to sup-
port the next nominee. 

I have seen comments from some of 
my Democrat colleagues that they will 
filibuster certain nominees. That is 
most unfortunate. And it could bring 
us back to the point where we were 
earlier this year. 

I hope and pray the minority does 
not do this. 

But make no mistake about it. We 
will ensure that the next nominee re-
ceives fair treatment in the Senate and 
gets a vote. 

I thank President Bush for keeping 
his promise to nominate outstanding 
individuals to our courts. 

I thank Chairman SPECTER for ush-
ering this nomination swiftly through 
his Judiciary Committee. 

And I thank John Roberts for his 
service to our country. 

I vow very strongly to vote for him 
when his vote comes up tomorrow. 

I yield the floor. 
Mr. SESSIONS. Mr. President, I 

would like to express my agreement 
with the Senator from Kentucky. He 
stated the case very clearly for the 
proper role for a judge. I know he faced 
many an umpire in his Hall of Fame 
baseball career. But he knows when 
they make the call, they are stuck 
with it, and he has every right to ex-
pect that that umpire is going to make 
the call not based on whether they 
favor one team or another or one side 
or another but what the rules of the 
game are. 

I think that metaphor Judge Roberts 
utilized as he talked about the role of 
a judge is an apt one. 

I saw Senator BURNS here. He used to 
be a football referee. I wanted to ask 
him: Senator BURNS, if you thought 
that the holding call was a little bit in-
advertent and it wasn’t too a bad a 
holding call but the penalty called for 

VerDate Aug 31 2005 06:48 Dec 28, 2006 Jkt 059060 PO 00000 Frm 00027 Fmt 0624 Sfmt 0634 E:\RECORDCX\T37X$J0E\S28SE5.REC S28SE5hm
oo

re
 o

n 
P

R
O

D
1P

C
68

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATES10556 September 28, 2005 
15 yards, should the referee be free to 
impose 10 yards because they think 
that might be more fair? No. Of course, 
not. Those are the basic principles of 
rules. 

I am pleased that we have a nominee 
who I think understands it. 

Activism is a concern of the Amer-
ican people. It is something that 
should concern all of us because it rep-
resents a movement by unelected, life-
time-appointed judges to impose policy 
decisions and values on the American 
people. If it is required by the Con-
stitution, that is their job. If it is not 
required and not a part of the Constitu-
tion, they should not be engaged in 
those kinds of issues. 

The high point I think of activism 
was when two Supreme Court Justices 
in every death penalty case declared 
that they dissented and they would op-
pose all death penalty cases in the 
United States because they believed 
the Constitutional prohibition on cruel 
and unusual punishment prohibited the 
death penalty. That might sound plau-
sible. But the Constitution itself has 
half a dozen references to capital 
crimes. That means crimes for which 
you may take somebody’s life. It has 
references to not being able to take life 
without due process of law. Obviously, 
you could take life with due process of 
law. And when the Constitution was 
written, every single State, every sin-
gle Colony, members of the Confed-
eracy, had the death penalty, and they 
did when the Constitution was written. 

So it is obviously the judges’ decision 
that they didn’t like the death penalty. 
They declared it was unenlightened 
public policy involving a standard of 
decency and all of that, and that justi-
fied their opinion. But that wasn’t so, 
was it? Because State after State has 
maintained the death penalty. Many 
have enacted death penalties after they 
eliminated the death penalty. 

It is not what the American people 
rejected, in fact, and would never have 
been rejected by the members of the 
legislatures of all the States. 

They tried to say the Constitution 
prohibited any State from having a 
death penalty. 

That is an extreme abrogation of 
power, and it is something we should 
be concerned about. 

What did Judge Roberts say? 
I see my chairman, Senator SPECTER, 

who has done such a great job in mov-
ing this nomination forward. I want to 
speak long and will yield the floor to 
him. I had my opportunity to make a 
few remarks earlier. 

But I think it is important for us to 
listen to the eloquent, beautifully re-
peated—I am going to touch on a few of 
his statements—but the repeated state-
ments of Judge Roberts in different 
ways that affirm so clearly that he 
knows what the role of the judge is in 
the American legal system. I picked 
out a few. 

It is that rule of law that protects the 
rights and liberties of all Americans. It is 
the envy of the world, because without the 
rule of law any rights are meaningless. 

Mr. Chairman, I come before this com-
mittee with no agenda. I have no platform. 

Neither the President nor Members 
of our side of the aisle are asking any 
nominee to impose our political agenda 
on this country. I would never do that. 
That is not the role of a judge. But nei-
ther do I think the judge ought to be 
opposing any agenda. And I certainly 
am offended when they oppose the 
agenda which I don’t agree with, which 
I think is the province of the legisla-
tive branches. Judge Roberts under-
stands that. 

Then he goes on: 
That’s a paraphrase, but the phrase, calm-

ly poise the scales of Justice if, if anything, 
the motto of the court on which I now sit. 
That would be the guiding principle for me 
whether I am back on that court or a dif-
ferent one, because some factors may be dif-
ferent, the issues may be different, the de-
mands may be different, but the Bill of 
Rights remains the same. And the obligation 
of a court to protect those basis liberties in 
times of peace and in times of war, in times 
of stress and in times of calm, that doesn’t 
change. 

What a beautiful statement. 
Another: 
Like most people, I resist the labels. I have 

told people when pressed that I prefer to be 
known as a modest judge, and to me that 
means some of the things that you talked 
about in those other labels. It means an ap-
preciation that the role of the judge is lim-
ited, that a judge is to decide the cases be-
fore them, they’re not to legislate, they’re 
not to execute the laws. 

Another: 
I don’t think the courts should have a dom-

inant role in society and stressing society’s 
problems. It is their job to say what the law 
is. 

Isn’t that correct? 
But the Court has to appreciate that the 

reason they have that authority is because 
they’re interpreting the law, they’re not 
making policy, and to the extent they go be-
yond their confined limits and make policy 
or execute the law, they lose their legit-
imacy, and I think that calls into question 
the authority they will need when it’s nec-
essary to act in the face of unconstitutional 
action. 

That is a brilliant statement. 
If a court consistently abuses its 

power, does not remain faithful to the 
Constitution, at some point it may 
have to take a very unpopular stand to 
truly and rightfully defend the Con-
stitution against congressional Presi-
dential overreaching. 

Will they have the credibility to do 
so? Not so, perhaps, if they have squan-
dered it by improper legislation for 
many years that has undermined pub-
lic confidence in the Court. 

That is exactly what he is saying—a 
beautiful statement. 

If you believe in our Constitution, if 
you believe in the laws to protect our 
liberties and that laid the foundations 
for our prosperity, one must believe 
that we have to enforce the Constitu-
tion, even if you might not agree with 
some part of it. 

He was asked, ‘‘Are you an 
originalist? Are you a strict construc-
tionist? What label do you put on your-
self, Judge?’’ 

He said this: 
I do not have an overarching judicial phi-

losophy that I bring to every case, and I 
think that’s true. I tend to look at the cases 
from the bottom up rather than the top 
down. And like I think all good judges focus 
a lot on the FACTS. We talk about the law, 
and that’s a great interest for all of us, but 
I think most cases turn on the facts, so you 
do have to know those, you have to know the 
record. 

In other words, we were asking him 
to blithely make his views known on 
how he would rule on this case or that 
case. By the time it gets to the Su-
preme Court of the United States there 
has been a full trial and maybe hun-
dreds, maybe thousands of pages of 
transcript and records. There are facts 
that underlie the dispute, and it is only 
after the facts are asserted that a judge 
needs to be making a decision about 
the outcome of a case. 

Judges apply the facts to the legal 
requirements of the situation, and only 
then make a decision. He refused to 
make opinions on cases that may come 
before him. Of course, he should not 
make opinions on that. He has not 
studied the record, the transcript, 
talked with the other judges, read the 
briefs, or heard the oral arguments of 
counsel. He should not be up there 
making opinions on the cases. That is 
so obvious. He was pushed, pushed, and 
pushed to do that and criticized for not 
doing so. That is the rule of the law: Do 
not make a decision until you know 
the facts and the law. 

I will say this: We have had a tuto-
rial on the rule of law under the Amer-
ican system. We have had a classroom 
exercise beyond anything any Member 
could ask for on the role of a judge in 
the American system. It was a beau-
tiful thing. I am pleased to see many of 
my colleagues on the other side of the 
aisle have seen fit now to announce 
they intend to support Judge Roberts. 
That is the right thing. I am confident, 
also, the President will submit another 
nominee, just like he promised, who 
will be consistent with the same phi-
losophy of Judge Roberts—one who 
does not seek to impose any political 
agenda, liberal or conservative, on the 
American people, but will simply con-
sider the facts, consider the arguments 
of counsel, and decide the case before 
them. 

That is what we have a right to ask 
and to insist on to preserve the rule of 
law in this country, which, more than 
any other country in the world, reveres 
and respects and venerates law and 
order. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Pennsylvania. 
Mr. SPECTER. Mr. President, before 

the distinguished Senator from Ala-
bama yields the floor, I thank and com-
pliment him for his comments and for 
his work on the Judiciary Committee. 
He has been steadfast in his participa-
tion in all matters but especially with 
the nomination proceedings as to 
Judge Roberts. It ought to be noted for 
the record. 
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Mr. President, Senator DOMENICI was 

here seeking an opportunity to speak. I 
ask unanimous consent he be 
sequenced following my speech. 

The PRESIDING OFFICER (Mr. MAR-
TINEZ). Without objection, it is so or-
dered. 

Mr. SPECTER. Mr. President, I have 
sought recognition today to comment 
on a story which is in the Washington 
Post today captioned ‘‘Filibuster 
Showdown Looms in the Senate: Demo-
crats Prepare For Next Court Pick.’’ 

I suggest it is in the national interest 
that there be a lowering of the decibel 
level of the partisan rhetoric. There is 
no doubt that the process for the nomi-
nation, hearings, and confirmation of a 
Supreme Court nominee is part of the 
political process. I further suggest par-
tisanship has its limits. 

The partisanship which is dem-
onstrated in this report by the Wash-
ington Post today seems to me to be 
flagrant, extreme partisanship, fla-
grantly excessive partisanship, really 
out of bounds and out of the main-
stream. 

The core objection raised by certain 
Democratic political activists as out-
lined in the Washington Post story is 
frustration among party activists who 
think their elected leaders did not put 
up a serious fight against Judge Rob-
erts. 

I was present as chairman of the 
committee during the entire pro-
ceeding. I can state it was a very vig-
orous fight. It is not necessary to have 
ARLEN SPECTER’s characterization of 
it. The record speaks for itself. We had 
experienced Senators on the Democrat 
side of the aisle who questioned Judge 
Roberts very closely and who came to 
the conclusion they would vote no, 
which they did in the committee pro-
ceedings. Senator KENNEDY, who can 
doubt his tenacity? Senator BIDEN, who 
can doubt his sincerity? And Senator 
FEINSTEIN questioned eloquently in 
many directions. Senator SCHUMER was 
on top of all of the issues not only in 
three rounds of questioning which we 
had, 30 minutes and then 20 minutes 
and then 30 more minutes, but in the 
submission of written questions. And 
Senator DURBIN, the assistant minority 
leader, spoke and all voted against 
Judge Roberts because that was their 
conclusion. 

But who can say they didn’t put up a 
strong and tough fight? That is an in-
sult to those dedicated Senators tend-
ing to their business to say they did 
not put up a professional fight. 

There are at this moment some 18 an-
nounced or reported Senators on the 
Democrat side who are going to vote in 
favor of the Roberts nomination: Sen-
ator BAUCUS, Senator BINGAMAN, Sen-
ator BYRD, Senator CONRAD, Senator 
DODD, Senator DORGAN, Senator FEIN-
GOLD, Senator JOHNSON, Senator KOHL, 
Senator LANDRIEU, Senator LEAHY, 
Senator LEVIN, Senator LIEBERMAN, 
Senator NELSON of Nebraska, Senator 
NELSON of Florida, Senator PRYOR, 
Senator SALAZAR, and Senator WYDEN. 

Among those 18 Senators are some 
veterans of the Senate whose creden-
tials cannot be challenged as progres-
sive, as liberal, as forward-thinking 
Senators. 

I will quote from just a few of the 
comments which they have made. Sen-
ator LEAHY was the first among the 
Democrats to speak out in favor of the 
nomination of Judge Roberts to be 
Chief Justice. As the ranking member, 
I sat next to him during the entire pro-
ceeding. I can attest firsthand the con-
scientious way Senator LEAHY ap-
proached this nomination. It was not a 
matter of our discussing the merits. It 
was not a matter of my trying to per-
suade him. 

I have served with Senator LEAHY for 
25 years, and many years before that, 
back in 1969 when I was the host at the 
National District Attorney’s Associa-
tion Convention in Philadelphia, I was 
Philadelphia’s D.A., and Pat Leahy, a 
young prosecutor from Burlington, VT, 
was the prosecuting attorney in his ju-
risdiction. I could see him struggle 
with the nomination as a matter of 
conscience. He came to the conclusion 
that was where his conscience led. 

I identified with his courageous move 
in the committee. It is not easy to go 
against the party line, and Senator 
LEAHY was prepared to do that. 

His statement was a very thoughtful 
statement, as Senator LEAHY is accus-
tomed to be: He commented exten-
sively on Judge Roberts’ reliance on 
the Raich decision, moving away from 
Lopez and Morris on the commerce 
clause. He comments extensively on 
the precedence of Roe and Planned Par-
enthood v. Casey and forcefully on a 
number of occasions regarding the rec-
ognition to the right to privacy em-
bodied in Griswold v. Connecticut. 

Senator LEAHY commented about the 
assurances which he accepted from 
Judge Roberts about taking the mold 
of Justice Jackson, moving away from 
being a partisan in the administration 
as Attorney General to being an impar-
tial judge. 

There is much more, but the record 
of what Senator LEAHY has said speaks 
for itself. 

In addition to Senator LEAHY, there 
are other very well established Sen-
ators on the other side of the aisle, im-
peccable standing in the liberal com-
munity. Senator LEVIN spoke in favor 
of Judge Roberts; Senator DODD spoke 
in favor of Judge Roberts for Chief Jus-
tice; Senator FEINGOLD in the com-
mittee; Senator LIEBERMAN. I have al-
ready enumerated the Senators. 

So when there are some so-called 
Democrat political activists who speak 
up and are critical, as they were of 
Senator LEAHY after he made the open-
ing declaration, first of the Democrats 
to speak—we are all subject to com-
ment and we are all subject to criti-
cism, but I was taken a little aback by 
the criticism which came to Senator 
LEAHY after he made his declaration. I 
have been the object of such substan-
tial criticism myself, so I know what it 

was like. But I think it goes a little too 
far when the so-called political activ-
ists are raising these objections out of 
purely partisan motivations. One activ-
ist was quoted in this story as saying 
that Democrats must vote against 
Judge Roberts, otherwise ‘‘we will not 
win an election.’’ 

The political process, I submit, goes 
only so far. And as foreign policy de-
bate stops at the water’s edge, at least 
it used to traditionally, I think that 
extreme partisanship stops at the con-
sideration of a nominee for the Su-
preme Court of the United States. That 
is a line at which party loyalties ought 
to end and there ought to be independ-
ence. That is the confluence of the 
three branches of Government where, 
as we all know under our Constitution, 
the President nominates, where the 
Senate conducts proceedings and con-
firms or rejects, and where the nomi-
nee, if confirmed, if approved, then 
takes a seat on the Supreme Court. 
That is a line in the administration of 
justice in the United States where par-
tisanship, rank, extreme partisanship 
ought to end. 

The so-called political activists are 
blunt in what they had to say. Their 
concern is ‘‘restoring enthusiasm 
among the rank and file on the left.’’ 

I suggest there is a higher calling on 
selecting a nominee for the Supreme 
Court, and especially for a Chief Jus-
tice, which transcends appeal to ex-
tremes at one end of the political spec-
trum or the other. 

This kind of comment, I believe, is 
only going to inspire corollary com-
ment from the other end of the polit-
ical spectrum. We simply do not need 
it. I sensed, and have commented pub-
licly on, a lot of frustration bubbling 
just below the surface in the Roberts 
nomination hearings. I am concerned 
about the next nomination. We are 
looking at a replacement for Justice 
O’Connor, who was a swing vote. I have 
stated both publicly and privately my 
hope we will find someone in the mold 
of Judge Roberts. 

The statements which were made by 
Senator LEAHY, by Senator LEVIN, by 
Senator DODD, by Senator FEINGOLD, 
and others all focused on the approach 
of Judge Roberts to modesty and sta-
bility. And it was more than the words 
he uttered, it was the way he con-
ducted himself. It was the way he 
spoke about the cases when he an-
swered the questions and when he did 
not answer questions. I spoke at length 
earlier, on Monday, about questions 
which I thought he should have an-
swered but he did not answer. But that 
is the nominee’s prerogative. And then 
the Senator’s prerogative is to make a 
decision on how the Senator is going to 
vote. But when you talk about a fili-
buster, this body was at the risk of a 
virtual civil war, with the Democrats 
filibustering and with Republicans 
threatening to exercise the constitu-
tional or nuclear option. I took the 
floor earlier this year on several occa-
sions to urge an independent stand. I 
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heard so many Democrats say they did 
not like the idea of a filibuster and I 
heard so many Republicans say they 
did not like the idea of the constitu-
tional or nuclear option, but Demo-
crats felt constrained to the filibuster 
and Republicans felt constrained to the 
nuclear or constitutional option. 

I urged my colleagues to take an 
independent stand, that when you 
talked about the long-range composi-
tion and the long-range approach of the 
institution of the Senate, it was more 
important than the passions of the mo-
ment. I went into some detail and 
quoted how the Senate saved judicial 
independence in the impeachment pro-
ceedings of Supreme Court Justice 
Chase in 1805 and 1806 and how the U.S. 
Senate saved the independence of Pres-
idential prerogatives in the impeach-
ment proceeding of President Andrew 
Johnson. The Congress had passed a 
law saying there had to be consent by 
the Senate for the President to remove 
a Cabinet officer. Secretary of War 
Stanton bolted himself in his office. He 
would not leave. Because President 
Johnson would not tolerate that kind 
of usurpation of Presidential power, he 
was impeached. In this Chamber, he 
was saved. The Senate saved him. 

When you talk about the institutions 
of the Senate, we do not need outsiders 
telling us when to filibuster. We do not 
need outsiders and political activists 
on either side telling us when to fili-
buster or when to exercise the con-
stitutional option. We were elected. 
They were not. 

When you have men of the stature of 
Senator LEAHY and Senator DODD and 
Senator LIEBERMAN taking a position, 
those positions ought to be respected. 
When you have hard-fighting Senators 
such as KENNEDY and BIDEN and SCHU-
MER fighting a nomination and voting 
no, their positions ought to be re-
spected. 

So I hope as to this headline in the 
Post about ‘‘Filibuster Showdown 
Looms in Senate,’’ it is the last time 
we will hear the word ‘‘filibuster’’ and 
that we will have a nominee who will 
command respect, that we will have an 
orderly, dignified proceeding in the Ju-
diciary Committee in another round of 
hearings, and that we will acquit our-
selves with distinction. 

At a time when the Congress is under 
a very heavy fire on all sides for so 
many items—or the response to the 
hurricane and for the highway bill and 
for spending and for a lack of offsets— 
I have heard many comments that the 
Senate has acquitted itself very well 
throughout the entire confirmation 
process, not just what was done in the 
Judiciary Committee, but what has 
been done on the floor of the Senate, 
and what will be concluded tomorrow 
when the full body votes. 

So we do not need outsiders telling 
us how to conduct our business. They 
can make their suggestions. They have 
freedom of speech. But it ought to be 
within bounds. This sort of extreme, 
excessive partisanship has no place in 

the selection of the next Supreme 
Court Justice. 

In the absence of any Senator seek-
ing recognition, Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. STEVENS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. STEVENS. Mr. President, is it 
proper now to speak on the nomination 
of Judge Roberts? 

The PRESIDING OFFICER. Yes, it is 
in order. 

The President pro tempore is recog-
nized. 

Mr. STEVENS. Mr. President, having 
lived and studied alongside one of the 
greatest legal minds of my generation, 
I believe Judge Roberts’ capability and 
knowledge of the law is superior to any 
of his generation. When I was at Har-
vard Law School, my roommate was H. 
Reed Baldwin. He had abilities quite 
similar to those of John Roberts. He 
was the top of our class, No. 1, and on 
the Harvard Law Review. He was what 
I call a Renaissance man. He could 
handle almost any subject. Unfortu-
nately, he suffered an untimely death; 
otherwise, he might have once been in 
the same place John Roberts is today. 

During the Judiciary Committee’s 
hearings, Juneau Mayor Bruce Botelho 
testified in support of Judge Roberts’ 
nomination. Bruce, whom I know well, 
was Attorney General for the State of 
Alaska from 1994 through 2002. He em-
ployed John Roberts to represent our 
State before the Supreme Court on a 
wide range of issues, including the 
Venetie case involving Indian country 
claims and cases related to submerged 
lands issues, natural resource matters, 
and the Alaska Statehood Act. As a 
matter of fact, I met with Judge Rob-
erts then and have met with him since. 
He has a brilliant legal mind. 

I am not alone in that opinion. Judge 
Roberts has been to our State many 
times, and he has won the respect of 
Alaskans who hold a wide range of po-
litical beliefs and opinions. 

Judge Roberts also won the respect 
of the bar association of the District of 
Columbia, of which I am a member. In 
2002, when Judge Roberts was nomi-
nated to serve as a Federal court of ap-
peals judge on the U.S. Court of Ap-
peals for the District of Columbia Cir-
cuit, more than 150 Members of the DC 
bar sent a letter to the Judiciary Com-
mittee of the Senate supporting his 
nomination. I know many of the bar 
members who signed this letter. They 
are a distinguished and bipartisan 
group of lawyers, law professors, and 
public servants. I think they said it 
best: 

John Roberts represents the best of the 
bar. 

I agree with their opinion and the 
opinion of many Alaskans who have 

worked with him. I shall vote to con-
firm Judge Roberts as the 17th Chief 
Justice of the U.S. Supreme Court. I 
urge all of my colleagues in the Senate 
to do the same. 

I ask unanimous consent that the 
letter I mentioned be printed in the 
RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

DECEMBER 18, 2002. 
Re Judicial Nomination of John G. Roberts, 

Jr. to the United States Court of Appeals 
for the District of Columbia Circuit. 

Hon. TOM DASCHLE, 
Hon. ORRIN HATCH, 
Hon. PATRICK LEAHY, 
Hon. TRENT LOTT, 
U.S. Senate, Washington, DC. 

DEAR SENATORS DASCHLE, HATCH, LEAHY, 
AND LOTT: The undersigned are all members 
of the Bar of the District of Columbia and 
are writing in support of the nomination of 
John G. Roberts, Jr., to serve as a federal 
court of appeals judge on the United States 
Court of Appeals for the District of Columbia 
Circuit. Although, as individuals, we reflect 
a wide spectrum of political party affiliation 
and ideology, we are united in our belief that 
John Roberts will be an outstanding federal 
court of appeals judge and should be con-
firmed by the United States Senate. He is 
one of the very best and most highly re-
spected appellate lawyers in the nation, with 
a deserved reputation as a brilliant writer 
and oral advocate. He is also a wonderful 
professional colleague both because of his 
enormous skills and because of his unques-
tioned integrity and fair-mindedness. In 
short, John Roberts represents the best of 
the bar and, we have no doubt, would be a su-
perb federal court of appeals judge. 

Thank you. 
Sincerely, 

Donald B. Ayer, Jones, Day, Reavis & 
Pogue; Louis R. Cohen, Wilmer, Cutler 
& Pickering; Lloyd N. Cutler, Wilmer, 
Cutler & Pickering; C. Boyden Gray, 
Wilmer, Cutler & Pickering; Maureen 
Mahoney, Latham & Watkins; Carter 
Phillips, Sidley, Austin, Brown & 
Wood; E. Barrett Prettyman, Jr., 
Hogan & Hartson; George J. 
Terwilliger III, White and Case; E. Ed-
ward Bruce, Covington & Burling; Wil-
liam Coleman, O’Melveny & Myers; 
Kenneth Geller, Mayer, Brown, Rowe & 
Mawt; Mark Levy, Howrey, Simon, Ar-
nold & White; John E. Nolan, Steptoe & 
Johnson; John H. Pickering, Wilmer, 
Cutler & Pickering; Allen R. Snyder, 
Hogan & Hartson; Seth Waxman, Wil-
mer, Cutler & Pickering; Jeanne S. Ar-
chibald, Hogan & Hartson; Jeannette L. 
Austin, Mayer, Brown, Rowe & Mawt; 
James C. Bailey, Steptoe & Johnson; 
Stewart Baker, Steptoe & Johnson. 

James T. Banks, Hogan & Hartson; Amy 
Coney Barrett, Notre Dame Law 
School; Michael J. Barta, Baker, Botts; 
Kenneth C. Bass, III, Sterne, Kessler, 
Goldstein & Fox; Richard K. A. Becker, 
Hogan & Hartson; Joseph C. Bell, 
Hogan & Hartson; Brigida Benitez, Wil-
mer, Cutler & Pickering; Douglas L. 
Beresford, Hogan & Hartson; Edward 
Berlin, Swidler, Berlin, Shereff, Fried-
man; Elizabeth Beske (Member, Bar of 
the State of California); Patricia A. 
Brannan, Hogan & Hartson; Don O. 
Burley, Finnegan, Henderson, Farabow, 
Garrett & Dunner; Raymond S. 
Calamaro, Hogan & Hartson; George U. 
Carneal, Hogan & Hartson; Michael 
Carvin, Jones, Day, Reavis & Pogue; 
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Richard W. Cass, Wilmer, Cutler & 
Pickering; Geogory A. Castanias, 
Jones, Day, Reavis & Pogue; Ty Cobb, 
Hogan & Hartson; Charles G. Cole, 
Steptoe & Johnson; Robert Corn-Re-
vere, Hogan & Hartson. 

Charles Davidow, Wilmer, Cutler & Pick-
ering; Grant Dixon, Kirkland & Ellis; 
Edward C. DuMont, Wilmer, Cutler & 
Pickering; Donald R. Dunner, Finnegan 
Henderson Farabow Garrett & Dunner; 
Thomas J. Eastment, Baker Botts; 
Claude S. Eley, Hogan & Hartson; E. 
Tazewell Ellett, Hogan & Hartson; Roy 
T. Englert, Jr., Robbins, Russell, 
Englert, Orseck & Untereiner; Mark L. 
Evans, Kellogg, Huber, Hansen, Todd & 
Evans; Frank Fahrenkopf, Hogan & 
Hartson; Michele C. Farquhar, Hogan & 
Hartson; H. Bartow Farr, Farr & 
Taranto; Jonathan J. Frankel, Wilmer, 
Cutler & Pickering; Johnathan S. 
Franklin, Hogan & Hartson; David 
Frederick, Kellogg, Huber, Hansen, 
Todd & Evans; Richard W. Garnett, 
Notre Dame Law School; H.P. Gold-
field, Vice Chairman, Stonebridge 
International; Tom Goldstein, Gold-
stein & Howe; Griffith L. Green, Sidley, 
Austin, Brown & Wood; Jonathan 
Hacker, O’Melveny & Myers. 

Martin J. Hahn, Hogan & Hartson; Jo-
seph M. Hassett, Hogan & Hartson; 
Kenneth J. Hautman, Hogan & 
Hartson; David J. Hensler, Hogan & 
Hartson; Patrick F. Hofer, Hogan & 
Hartson; William Michael House, 
Hogan and Hartson; Janet Holt, Hogan 
& Hartson; Robert Hoyt, Wilmer, Cut-
ler & Pickering; A. Stephen Hut, Jr., 
Wilmer, Cutler & Pickering; Lester S. 
Hyman, Swidler & Berlin; Sten A. Jen-
sen, Hogan & Hartson; Erika Z. Jones, 
Mayer, Brown, Rowe & Maw; Jay T. 
Jorgensen, Sidley Austin Brown & 
Wood; John C. Keeney, Jr., Hogan & 
Hartson; Michael K. Kellogg, Kellogg, 
Huber, Hansen, Todd & Evans; Nevin J. 
Kelly, Hogan & Hartson; J. Hovey 
Kemp, Hogan & Hartson; David A. 
Kikel, Hogan & Hartson; R. Scott Kil-
gore, Wilmer, Cutler & Pickering; Mi-
chael L. Kidney, Hogan & Hartson; 
Duncan S. Klinedinst, Hogan & 
Hartson; Robert Klonoff, Jones, Day 
Reavis & Pogue. 

Jody Manier Kris, Wilmer, Cutler & 
Pickering; Chris Landau, Kirkland & 
Ellis; Philip C. Larson, Hogan & 
Hartson; Richard J. Lazarus, George-
town University Law Center; Thomas 
B. Leary, Commissioner, Federal Trade 
Commission; Darryl S. Lew, White & 
Case; Lewis E. Leibowitz, Hogan & 
Hartson; Kevin J. Lipson. Hogan & 
Hartson; Robert A. Long, Covington & 
Burling; C. Kevin Marshall, Sidley Aus-
tin Brown & Wood; Stephanie A. Martz, 
Mayer, Brown, Rowe & Maw; Warren 
Maruyama, Hogan & Hartson; George 
W. Mayo, Jr., Hogan & Hartson; Mark 
E. Maze, Hogan & Hartson; Mark S. 
McConnell, Hogan & Hartson; Janet L. 
McDavid, Hogan & Hartson; Thomas L. 
McGovern III, Hogan & Hartson; A. 
Douglas Melamed, Wilmer, Cutler & 
Pickering; Martin Michaelson, Hogan 
& Hartson; Evan Miller, Hogan & 
Hartson. 

George W. Miller, Hogan & Hartson; Wil-
liam L. Monts III, Hogan & Hartson; 
Stanley J. Brown, Hogan & Hartson; 
Jeff Munk, Hogan & Hartson; Glen D. 
Nager, Jones Day Reavis & Pogue; Wil-
liam L. Neff, Hogan & Hartson; J. Pat-
rick Nevins, Hogan & Hartson; David 
Newmann, Hogan & Hartson; Karol Lyn 
Newman, Hogan & Hartson; Keith A. 

Noreika, Covington & Burling; William 
D. Nussbaum, Hogan & Hartson; Bob 
Glen Odle, Hogan & Hartson; Jeffrey 
Pariser, Hogan & Hartson; Bruce 
Parmly, Hogan & Hartson; George T. 
Patton, Jr., Bose, McKinney & Evans; 
Robert B. Pender, Hogan & Hartson; 
John Edward Porter, Hogan and 
Hartson (former Member of Congress); 
Philip D. Porter, Hogan & Hartson; 
Patrick M. Raher, Hogan & Hartson; 
Laurence Robbins, Robbins, Russell, 
Englert, Orseck & Untereiner; Peter A. 
Rohrbach, Hogan & Hartson; James J. 
Rosenhauer, Hogan & Hartson. 

Richard T. Rossier, McLeod, Watkinson 
& Miller; Charles Rothfeld, Mayer, 
Brown, Rowe & Maw; David J. Saylor, 
Hogan & Hartson; Patrick J. Schiltz, 
Associate Dean and St. Thomas More 
Chair in Law, University of St. Thomas 
School of Law; Jay Alan Sekulow, 
Chief Counsel, American Center for 
Law & Justice; Kannon K. 
Shanmugam, Kirkland & Ellis; Jeffrey 
K. Shapiro, Hogan & Hartson; Richard 
S. Silverman, Hogan & Hartson; Sam-
uel M. Sipe, Jr., Steptoe & Johnson; 
Luke Sobota, Wilmer, Cutler & Pick-
ering; Peter Spivak, Hogan & Hartson; 
Jolanta Sterbenz, Hogan & Hartson; 
Kara F. Stoll, Finnegan, Henderson, 
Farabow, Garrett & Dunner; Silvija A. 
Strikis, Kellogg, Huber, Hansen, Todd 
& Evans; Clifford D. Stromberg, Hogan 
& Hartson. 

Mary Anne Sullivan, Hogan & Hartson; 
Richard G. Taranto, Farr & Taranto; 
John Thorne, Deputy General Counsel, 
Verizon Communications Inc. & Lec-
turer, Columbia Law School; Helen 
Trilling, Hogan & Hartson; Rebecca K. 
Troth, Washington College of Law, 
American University; Eric Von Salzen, 
Hogan & Hartson; Christine Varney, 
Hogan & Hartson; Ann Morgan 
Vickery, Hogan & Hartson; Donald B. 
Verrilli, Jr., Jenner & Block; J. Warren 
Gorrell, Jr., Chairman, Hogan & 
Hartson; John B. Watkins, Wilmer, 
Cutler & Pickering; Robert N. Weiner, 
Arnold & Porter; Robert A. Welp, 
Hogan & Hartson; Douglas P. Wheeler, 
Duke University School of Law; Chris-
topher J. Wright, Harris, Wiltshire & 
Grannis; Clayton Yeutter, Hogan & 
Hartson (former Secretary of Agri-
culture); Paul J. Zidlicky, Sidley Aus-
tin Brown & Wood. 

Mr. STEVENS. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Mexico. 
Mr. DOMENICI. Is it appropriate now 

for the Senator from New Mexico to 
speak? 

The PRESIDING OFFICER. It is ap-
propriate. 

Mr. DOMENICI. Is there a time 
limit? 

The PRESIDING OFFICER. There is 
none. 

Mr. DOMENICI. I thank the Chair. 
Mr. President, it is, indeed, a privi-

lege to come to the Senate Chamber to 
speak on behalf of such a distinguished 
nominee for Chief Justice of the Su-
preme Court. I have a unique perspec-
tive on Judge Roberts because I prac-
ticed law for 16 years before I came to 
the Senate, during which time I got to 
meet and try cases, and read opinions 
by many judges. I have also been here 
for 33 years, during which time I have 
had the luxury and privilege of hearing 

from, reading transcripts of, and voting 
for 10 Supreme Court nominees. So ev-
eryone sitting on the Supreme Court 
now I have had the luxury of consid-
ering through the confirmation proc-
ess, which means I have heard what 
each of those eight justices said, and I 
have seen what qualifications they 
came before the Senate with. 

Based upon my previous experiences, 
it is almost as if Judge Roberts were 
destined to be a Supreme Court Jus-
tice. As I have listened to him, read 
what he has written, reviewed his 
background, and watched his conduct 
before the Judiciary Committee, it has 
become clear to me that he exemplifies 
many great qualities. When I look at 
him in comparison with nominees of 
the past, considering those men and 
women that I have previously voted 
for, it has become clear to me that he 
was born to serve his nation on our 
highest court. 

Frankly, in all deference to the 
judges I have voted for heretofore, I 
have never been more confident that 
the President picked the right person 
for the right job at the right time as I 
am today. 

If there is a perfect judge that can be 
visualized based upon all of the judges 
I have seen, listened to, read about, 
and voted for, this man seems to me to 
be extremely close to such a picture. 
He will be a judge for whom I will be 
extremely proud to have voted for. 

Many people have described the mes-
sage I am trying to convey about Judge 
Roberts in different ways, and there 
have been some excellent analyses of 
his qualifications. The largest news-
paper in my home state of New Mexico 
wrote: ‘‘In addition to his encyclopedic 
fluency in constitutional law and the 
flesh and blood history behind it, Rob-
erts exhibited a fine quality for a Chief 
Justice: collegiality. Justices, like 
Senators, disagree. Roberts showed he 
can disagree without disrespect, leav-
ing open the door to work toward con-
sensus. If Democrats cannot accept 
Roberts, is there any suitable Repub-
lican nominee?’’ 

I appreciate those words from the Al-
buquerque Journal, and I agree with 
the question they raise. Democrats 
who want a Democratic nominee who 
fits their mold and agrees with their 
positions will have to wait until there 
is another Democratic President for 
such a nominee to come before the Sen-
ate. That is the way it has always been, 
and my friends from the other side of 
the aisle cannot expect a Republican 
President to nominate an individual 
who will carry their beliefs onto the 
court. Such a belief is not consistent 
with history or with tradition. 

I will close by saying that I have 
great confidence that in 5 years, God 
willing, in 10 years, God willing, I can 
look back at Judge Roberts’ perform-
ance as our Chief Justice and say: I was 
right in how I analyzed what he has 
been, what he is today, and what he 
will be as a Supreme Court Justice. I 
don’t think I will be surprised or let 
down. 

VerDate Aug 31 2005 06:48 Dec 28, 2006 Jkt 059060 PO 00000 Frm 00031 Fmt 0624 Sfmt 0634 E:\RECORDCX\T37X$J0E\S28SE5.REC S28SE5hm
oo

re
 o

n 
P

R
O

D
1P

C
68

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATES10560 September 28, 2005 
And I know, looking back at nomi-

nees for whom I voted, that such is not 
an ordinary expectation. Some judges 
for whom I voted did not turn out to be 
what I expected. But I am quite con-
fident that Judge Roberts will not be 
anything but the great judge I expect 
as I look back on his tenure in the en-
suing years. 

I congratulate the Judge on his nom-
ination. I hope he will remain loyal to 
what he has said and the way he has 
said it when he pledged what he wanted 
to be and what he would be. I wish him 
the very best because if he is success-
ful, it will be good for America. His 
success in this job is correlated with 
good relationships under our Constitu-
tion between the great powers of the 
executive, legislative, and judicial 
branches. 

I yield the floor and thank the Sen-
ate for listening. 

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized. 

Mr. THOMAS. Mr. President, I appre-
ciate the opportunity to comment on 
the issue before us, which of course is 
Judge John Roberts. Certainly we have 
been hearing all about him for the last 
several days and nearly everything 
that is to be said has been said at least 
once. But I do want to take the oppor-
tunity to say I am very impressed with 
this candidate for Supreme Court Chief 
Justice. I am convinced that he will be 
a strong defender of the Constitution, 
that he has an exceptional ability to 
interpret the Constitution with respect 
to the law, and that certainly he has 
the background and qualifications to 
do that. 

I am not an expert in law, but I do 
feel strongly that the Court is there to 
measure what is done in other places, 
what is done in the executive branch, 
and what is done in the legislative 
branch with respect to how it fits into 
the Constitution. 

I have met with Judge Roberts, and I 
appreciated the opportunity to get bet-
ter acquainted with him. I am very im-
pressed with his demeanor and his 
character. It is comforting to see some-
one you think is extremely qualified 
for such an exceptional job and, at the 
same time, seems to see the world pret-
ty much from the standpoint we all do, 
just as a human being, a person who 
wants to live in a country with free-
dom, in a country with constitutional 
law, in a country that does the best for 
everyone, and I have that impression. 
So I feel very good about him. 

He has great respect for the rule of 
law and that, it seems to me, is one of 
the most important aspects of our 
country. I have had a chance to visit 
other places. I have had a chance to 
talk with kids about other countries. 
As I have gone about, one of the big 
differences is we have a rule of law, not 
a rule of people who happen to be in a 
strong position at the time, but a rule 
of law that exists and continues in the 
Constitution to be interpreted by the 
Supreme Court. 

Of course, Judge Roberts has creden-
tials that are outstanding. His edu-

cational background is great. He has 
been a White House Counsel, so he 
knows how that works. He has been a 
Deputy Solicitor General, so he knows 
how that aspect of it works, too. And 
he is a circuit judge, so he has a back-
ground as a judge. I believe that is very 
important. 

I am very impressed, I am very 
pleased, and I am very proud to be a 
part of voting for him. I think the vote 
will be strong. 

I shared with Judge Roberts a few 
areas about which I am concerned. I 
did not ask his opinion on them, but 
rather in the State I am from, Wyo-
ming, we are very concerned about 
venue shopping. We are very concerned 
about the idea of people filing suit or 
going to the proper district court or 
area to get one that is sympathetic. 
That is not the way it ought to be. The 
Federal court that deals with the issue 
from an event in our history has to be 
in that history, and I wanted to share 
that with Judge Roberts. 

I am very concerned about emminent 
domain, with regard to people’s rights 
and property, gun rights, endangered 
species. Again, I did not ask him for his 
opinion on those issues because that is 
not the issue. The issue is, as legisla-
tion is passed, are they consistent with 
the Constitution, and that is, indeed, 
the role of judges—to listen to the 
facts and see how they apply to the 
rule of law. 

I was very impressed, as most of us 
were as we watched some of the inter-
rogation in the committee, with his 
conduct. Of course, he was pressed 
many times with different kinds of 
questions and tried to be pushed into 
making specific stands on his own 
opinion on issues, which really is not 
what it is all about. That is for him to 
decide when those issues come up with 
respect to the law, with respect to the 
Constitution. He handled that situa-
tion very well. 

We have the opportunity—and a very 
pleasant opportunity—to support a 
man who has the qualifications, who 
has not politicized his background, a 
learned lawyer, a well-trained lawyer. I 
am persuaded he will be a strong de-
fender of the Constitution. 

I must confess that is the strongest 
point I support and seek to see the 
Court do. I think that will happen. 

Mr. President, if I may, during this 
time, I wish to divert from this subject 
for a minute or two. 

GOVERNMENT REORGANIZATION AND PROGRAM 
PERFORMANCE IMPROVEMENT ACT OF 2005 

Mr. President, I wish to talk about a 
condition that is very much important 
to us, where we have unusual events 
happening in our country. We have the 
situation in Iraq. We are defending our-
selves there and the freedoms of this 
country there. I just came from a hear-
ing. I am very proud of what is hap-
pening in Iraq, and I think we are mak-
ing some progress towards getting peo-
ple to take care of their own country. 
That, of course, is the goal, and I am 
sure we will be there until that goal is 
achieved. 

Then comes along the problems with 
the disasters on the gulf coast. Both of 
those events, of course, have given us 
special needs for spending, and we have 
had to spend. It is right to spend when 
we have emergencies that arise of that 
nature, but then we find ourselves in 
the position of, what do we do about 
this excessive spending and how do we 
handle it? 

I see it as the same thing we under-
take in our families. If an emergency 
happens in the family, you have to 
handle it. You have to find some way 
to deal with that emergency. At the 
same time, your family activities go on 
and you have to take care of those. 
Then you have to decide: How can I 
make some changes in my economic 
situation to deal with this excessive 
spending because of an emergency. 

That is where we are now. We are 
talking about all kinds of ways. I hope 
we take enough time to deal with these 
situations on the gulf coast and give 
the help those people need. That is the 
responsibility of the Federal Govern-
ment. I hope we make sure there is ac-
countability with those moneys spent, 
that we can be sure they are spent the 
way for which they are defined to be 
spent. I hope we make sure the Federal 
Government does what it is supposed 
to do and that the other units of gov-
ernment—State, local, and private sec-
tor—do what they are supposed to do. 
But we still will spend a great deal of 
money and, indeed, we should. 

We also have to consider that over 
the past year, because of Iraq and other 
events, we have also had an increase in 
our deficit. Our deficit has gone up. So 
we need to find some ways to do some-
thing about it. Obviously, we will take 
a look at spending and see what areas 
we can reduce. I hope we do that as we 
finish our budget for this year. We need 
to. 

We should take a look at some of the 
ways we raise money, in the case of 
some taxes, that probably we might 
otherwise change. Perhaps they will 
have to be left as they are for a while 
and continue to offset some of these 
costs. 

I wish to specifically mention a bill I 
am currently sponsoring that requires 
the regular review of Federal pro-
grams. This should be done anyway, 
but it makes it particularly important 
as we look toward this business of 
spending. It is called the Government 
Reorganization and Program Perform-
ance Improvement Act. It creates the 
necessary mechanism, I believe, to set 
up some commissions to take a look, 
No. 1, at programs that have been in 
place, let’s say, for 10 years, and to de-
termine if, in fact, the program is still 
as needed as it was 10 years ago, to see 
if it accomplished what it was set up to 
do 10 years ago and now is completed, 
could be ended, or could be put in with 
some other program, or could be re-
duced because the situation may not be 
the same as it was when a program was 
put in place. Even though there prob-
ably was a very good reason to have 
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the program then, is the reason still 
good? Should we be changing it? 

It is really a modernization effort, 
something we would do in every busi-
ness, something we should do, which is 
take a look at what we have done his-
torically and see if they are appro-
priate and can be done better. 

The second half is to not only look at 
programs that might be unnecessary or 
wasteful, but take a look at programs 
that will continue, but are they being 
done as efficiently as they can be. 

One of the issues we have to take a 
look at in terms of excessive spending 
is controlling the size of the Federal 
Government. It has continued to grow 
and grow. We have sort of developed a 
political notion that if there is any-
thing needed anywhere, let’s get the 
Federal Government to pay for it. 

Well, that is a nice thing to do. The 
fact is we are supposed to be divided 
up, and there are local governments, 
State governments, and the Federal 
Government, each of which has its own 
responsibilities and its own areas and 
we ought to be seeking to define what 
the role of the Federal Government is 
and sort of restrict those things to that 
area so that we can control size. 

So this program would inventory the 
programs, would have proactive steps 
toward improving and eliminating un-
necessary and redundant efforts, and it 
would help us return to fiscal responsi-
bility. It is kind of common sense in 
Government. It provides a framework 
to do that. I don’t think anybody will 
disagree with the notion that we ought 
to evaluate programs to see if they are 
still efficient, effective, and needed, if 
they could be more productive. Nobody 
would argue that concept, but we don’t 
really have a system to do that. I be-
lieve this is a good Government meas-
ure, and I certainly urge my colleagues 
to take a look at the bill S. 1399 and 
urge their consideration and sponsor-
ship of this bill. 

Mr. President, we always have a re-
sponsibility to make sure that Govern-
ment is as efficient as possible, that 
spending is as effective as possible, 
that we hold spending to the minimum 
to do the things we need to do but not 
in excess of that, and I think we have 
an opportunity to put that kind of 
measurement into place and to ensure 
that those things can happen. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Texas is recognized. 
Mr. CORNYN. Mr. President, I ask 

unanimous consent that the next hour 
under majority control be allocated as 
follows: 20 minutes for Senator 
CORNYN, 5 minutes for Senator COCH-
RAN, 15 minutes for Senator BENNETT, 
and 20 minutes for Senator ALLEN. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CORNYN. I thank the Chair. 
Mr. President, I am going to talk 

about the nominee that we presently 
have before the Senate, Judge John 
Roberts, in a moment. First, let me ex-
press my concerns about a Washington 

Post story that was published today 
entitled ‘‘Filibuster Showdown Looms 
in Senate.’’ The curious thing about 
this article is it does not talk about 
the nominee for Chief Justice of the 
United States, John Roberts, the nomi-
nee that is actually pending before the 
Senate. Rather, what this article talks 
about is the next nominee of the Presi-
dent of the United States to fill the 
seat of Justice Sandra Day O’Connor. 

I am afraid it is perhaps a sign of the 
times in which we are living and per-
haps a sign of the contentiousness with 
which the nomination for a vacancy on 
the Supreme Court has met in the Sen-
ate that some of my colleagues are al-
ready talking about a filibuster of the 
next nominee of the President when 
that nominee has not yet been named. 
I think it takes partisanship to a new 
level, to threaten to block an up-or- 
down vote on the Senate floor when we 
do not even know who that person is 
yet and, indeed, some apparently can-
not conceive of the possibility that this 
President would nominate someone on 
whom they would at least allow an up- 
or-down vote. We are not talking about 
a Senator not following their con-
science but talking about Senators, a 
minority in the Senate prohibiting a 
bipartisan majority from casting an 
up-or-down vote without even knowing 
who that nominee is going to be. 

We ask that nominees for the courts 
not prejudge cases that will come be-
fore them. I would think that we 
should also ask Senators not to pre-
judge nominees who have not even been 
nominated by the President yet. 
Whomever the President nominates 
should be entitled to an up-or-down 
vote on the Senate floor. We are not a 
country that believes in the tyranny of 
the minority but, rather, we believe in 
a fair process and an up-or-down vote 
and majority rule. That is all we would 
ask for this yet-to-be-named nominee. 

But now let me go to the business at 
hand and say that I will vote to con-
firm Judge John G. Roberts as the next 
Chief Justice of the United States. Be-
fore I explain why I am going to vote 
for his confirmation, I first want to ex-
plain the reasons why I am not. 

First, I am not voting for his con-
firmation because he told us how he 
would rule on cases or issues that 
might come before the Supreme Court. 
Some of my colleagues have said that 
they will not vote to confirm Judge 
Roberts because they are not certain 
how he would rule on cases or issues 
that will come before the Court. They 
are not certain whether he will vote in 
favor of abortion rights, for example. 
They are not certain that he will vote 
in favor of racial preferences and 
quotas. They are not certain whether 
he will vote to give the Federal Gov-
ernment unlimited regulatory power to 
the exclusion of State and local gov-
ernment. I am not certain how Judge 
Roberts is going to vote on these issues 
either, but although my constituents 
are as concerned and as interested in 
these issues as anyone, I am not going 

to refuse to vote for this nominee on 
that basis. Judges are not politicians. 
They do not come to Washington to 
run on a political platform. They do 
not say: Vote for me, and I will put a 
chicken in every pot. They are not sup-
posed to come before the Senate and 
promise to vote this way or that way 
on a matter that will come before 
them. Certainly, I understand as well 
as anyone why the American people, 
and Members of the Senate included, 
are curious about how Judge Roberts is 
likely to rule on future cases. I am cu-
rious about that, too. But sometimes 
we have to put our curiosity aside for a 
greater good. We do not want to create 
a situation where a Justice cannot win 
confirmation to the Supreme Court un-
less he pledges to vote this way or that 
way on certain hot-button issues of the 
day. Judges are supposed to be impar-
tial, and they are supposed to be inde-
pendent. That is why they have life-
time tenure once confirmed. Judges 
cannot be either impartial or inde-
pendent if they are forced to make 
promises to the Senate of how they 
will vote in order to get confirmed. 

Some of my colleagues have said 
they simply cannot or will not put 
promises to politicians aside for this 
greater good of independence and im-
partiality. One of my colleagues says 
she wants to know who will be the win-
ners on certain issues when Judge Rob-
erts is on the Court. I can tell you who 
the winners will be. The winners are 
going to be the parties whose positions 
are supported by the Constitution and 
laws of the United States of America. 
Judge Roberts eloquently explained 
this during his confirmation hearing. 
He was asked whether he would rule in 
favor of the little guy. His answer was 
that if the Constitution and laws of the 
United States supported the little 
guy’s position, the little guy will win. 
But if the Constitution says that the 
big guys are supported, their position 
is supported by the Constitution and 
laws of the United States and the facts 
in the case, then he will vote in favor 
of the big guy. 

This is exactly how it should be. Over 
the Supreme Court of the United 
States, as you look at that stately edi-
fice, it says, ‘‘Equal justice under the 
law,’’ not that justice will be rendered 
in favor of the little guy all the time or 
against the big guy all the time or, 
conversely, for the big guy all the time 
and against the little guy. That is the 
antithesis of equal justice under the 
law. As a matter of fact, we all recall 
that Lady Justice wears a blindfold for 
a very good reason—because justice is 
about the law, not about persons who 
are sitting in front of a judge. 

Mr. President, second, I am not vot-
ing for this confirmation because he 
turned away clients with legal posi-
tions with which my constituents or 
some of us might disagree. Some of my 
colleagues have said they will vote 
against Judge Roberts because they are 
unsure of his heart. They are saying 
that his heart may not be pure because 
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in private law practice he would not 
turn down clients with positions anath-
ema to liberal special interest groups. 
Now, although they acknowledge that 
Judge Roberts has donated his time to 
clients who, for example, were on the 
liberal side of a lawsuit over gay 
rights, they criticize Judge Roberts be-
cause at his confirmation hearings he 
said he would have donated his time to 
clients on the conservative side of that 
same issue had they approached him 
first. 

This is perhaps the strangest argu-
ment of all against this nominee. My 
colleagues are going to vote against 
him because they think it is heartless 
to take on clients regardless of wheth-
er he agreed with them or not? That is 
the very essence of being a lawyer, a 
professional, an advocate. Lawyers are 
somewhat like public accommodations 
in a sense. Similar to hotels, res-
taurants, and the like, when lawyers 
place their shingle out and say, I am 
willing to entertain cases that people 
may bring to me, they are supposed to 
serve anyone who comes through the 
door, as long as they have an arguable 
legal position or factual position with 
which the Court might ultimately 
agree. As a matter of fact, our adver-
sarial system of justice depends on law-
yers not just taking cases with which 
they perhaps ideologically are inclined 
to agree but, rather, they are supposed 
to take the facts and the legal argu-
ments and do the very best they can so 
that in a clash that plays out in our ad-
versarial system of justice in the court 
room, the judge can make the best de-
cision based on the best legal argu-
ments and that jurors can decide what 
the truth is based on this clash of op-
posing positions. 

People are not supposed to be judged 
by the lawyers. Rather, in our system 
they are supposed to be judged by a 
jury of their peers. But if lawyers were 
constrained or prohibited from rep-
resenting people with whom they 
might personally not agree, then they 
would never have a chance to be judged 
by a jury of their peers because they 
would not have a lawyer to take their 
case so that it could be presented to 
that impartial conscience of the com-
munity. 

I wish to ask where this reasoning of 
my colleagues might lead. There are 
any number of clients who few people 
would support politically but who need 
legal representation in our adversarial 
system. Criminal defendants are the 
most obvious example. Do my col-
leagues plan on punishing a lawyer who 
did not refuse to represent someone 
who is accused of a crime? Do they 
plan to disqualify anyone from service 
in the Federal judiciary who has ever 
represented someone accused of a 
crime? Or do they plan to disqualify 
only those lawyers who did not shun 
conservative clients or causes? I do not 
believe you can tell anything about a 
person’s heart, that is, a legal profes-
sional, professional advocate by whom 
that person has represented as a law-

yer. But even more important, I do not 
think the confirmation process should 
be about the nominee’s heart. I, for 
one, do not want judges sitting in judg-
ment in a court of law who are going to 
be guided by their heart and sym-
pathies, rather than the law of the land 
and the facts as found by the trier of 
fact. I want judges who will side with 
the party who has the best argument 
and whose position is most consistent 
with established law that we all can 
recognize and read and understand for 
ourselves. 

Again, Lady Justice is blindfolded for 
a reason. Justice should not depend on 
who you are or who you know. It 
should depend on who has the law on 
their side. 

Third, I am not voting for John Rob-
erts because he will preserve some hy-
pothetical quixotic ideal of balance on 
the Supreme Court. Some of my col-
leagues have said they will vote for 
Judge Roberts because he is not any 
more conservative than his prede-
cessor, Chief Justice Rehnquist, whom 
he will be succeeding. But they issued 
the warning that I started out with: 
Mr. President, don’t you dare nominate 
someone we disagree with next time or 
we will use this unconstitutional fili-
buster. We will break with 200 years of 
precedent in the Senate and the very 
premise of our law, which is based on 
majority rule. We will break with that 
and we will filibuster in the Senate and 
prevent your nominee from ever taking 
the bench if you nominate someone we 
perceive is more conservative than 
Sandra Day O’Connor. 

My colleagues have said this is im-
portant because they want to preserve 
balance on the Court. Preserving so- 
called balance on the Court has never 
been the basis of a Supreme Court con-
firmation vote. The examples of this 
are legion. One of the last Supreme 
Court nominees to win confirmation 
was Justice Ruth Bader Ginsburg, who 
replaced Justice Byron White. Justice 
Ginsburg, I think it is clear, I think we 
would all agree, was an unabashed lib-
eral and one of the most zealous sup-
porters of abortion rights who has ever 
been confirmed to the U.S. Supreme 
Court. 

Justice White, nominated by Presi-
dent John F. Kennedy, was fairly con-
servative by contrast and indeed was 
one of the dissenters in the celebrated 
case of Roe v. Wade. Yet Justice Gins-
burg, a self-avowed liberal, replaced a 
moderate to conservative Justice on 
the Court, and she was confirmed by a 
vote of 96 to 3. No one argued that Jus-
tice Ginsburg should be defeated be-
cause she would somehow shift this 
ideological balance on the Court. 

But she is only one example. Justice 
Clarence Thomas, one of the most con-
servative members of the Court, was 
nominated and confirmed to succeed 
Justice Thurgood Marshall, arguably 
one of the most liberal. 

Chief Justice Burger, President Nix-
on’s antidote to judicial activism, re-
placed Chief Justice Earl Warren, 

whose name, in the minds of some, was 
synonymous with the phrase judicial 
activism. 

Justice Goldberg, who believed the 
ninth amendment gave the Supreme 
Court a license to invent new constitu-
tional rights, replaced Justice Frank-
furter, the father of judicial restraint. 

So it is clear this has never been the 
way it has been, historically. Nor is 
there any precedent or any obligation 
of a President to try to seek ideolog-
ical balance when nominating someone 
to the Supreme Court. The reason why 
is very simple. Elections are supposed 
to have consequences. The President is 
entitled to put the people on the Su-
preme Court who share his values and 
his judicial philosophy; in this case one 
who believes the policymaking ought 
to primarily emanate from the elected 
representatives of the people in Con-
gress, not life-tenured judges who are 
unaccountable. 

If Presidents were not entitled to 
change the Supreme Court, then Abra-
ham Lincoln could not have changed 
the Dred Scott case, and Franklin 
Delano Roosevelt could not have 
changed the Lochner Court. I doubt my 
colleagues who are arguing for this ide-
ological lockstep, or uniformity, would 
have favored that. 

But that brings me to why I am sup-
porting this nominee, and the reasons 
are actually pretty simple. First, 
Judge Roberts is simply one of the 
most qualified individuals ever nomi-
nated to serve on the Supreme Court. 
Indeed, he may very well be the best 
qualified. We have heard it before. He 
graduated the top of his class, he 
clerked for two of the finest judges in 
the Nation, he served, with great dis-
tinction, two Presidents. He has argued 
39 cases before the U.S. Supreme Court 
and is widely regarded as the finest 
oral advocate before the Court living 
today. 

In only 2 years on the D.C. Circuit 
Court of Appeals, he has already ac-
quired a reputation as one of the most 
respected judges in America. Even the 
New York Times, which has editorial-
ized against this nomination, has con-
ceded that few lawyers in America 
could compete with Judge Roberts in 
professional accomplishments. 

There was a time not too long ago 
when a brilliant career such as Judge 
Roberts’ was sufficient to win con-
firmation to the Supreme Court, when 
we did not have ideological tests, lit-
mus tests; when we didn’t have filibus-
ters that blocked the majority from ac-
tually having an up-or-down vote to 
confirm a nominee. 

Whereas Judge Roberts has spent his 
career representing clients on both 
sides of every issue, we saw in Justice 
Ginsburg, whom I mentioned a moment 
ago, a jurist spending most of her ca-
reer representing the single client, the 
American Civil Liberties Union, on one 
side of these issues. She voiced support 
for some pretty extreme positions. She 
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supported taxpayer funding for abor-
tions. She thought there was a con-
stitutional right to polygamy and pros-
titution. Suffice it to say, her ideas 
were far outside of the legal, not to 
mention the political, mainstream of 
America. 

Finally, I am going to vote to con-
firm this nominee because this judge 
understands the proper role of an 
unelected Supreme Court Justice in a 
democratic Nation. 

Mr. President, I ask unanimous con-
sent for an additional 3 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CORNYN. To repeat, Judge Rob-
erts understands the proper role of an 
unelected Supreme Court Justice in a 
democratic Nation. Ours is not a na-
tion where nine judges sit in a marble 
edifice and decide what is good for us. 
Nor is it a Nation conceived on the 
premise that these nine unelected 
judges should be primarily policy-
makers. Rather, our notion of justice 
and law is based on consent of the gov-
erned. You can read it in the Declara-
tion of Independence. Obviously, were 
unelected, lifetime-tenured judges to 
depart from the text of the Constitu-
tion, depart from precedent, and get 
into a mode of sort of freewheeling ad 
hoc public policymakers, they would 
have departed in the extreme from the 
framework laid down by our Founders 
and from the framework ensconced in 
our Constitution. 

I will vote to confirm this nominee. I 
hope my colleagues will do likewise. I 
hope further that my colleagues, who 
have already stated their intention to 
filibuster the next nominee, will wait 
until the President has in fact named a 
nominee to succeed Justice Sandra Day 
O’Connor. It is just possible—it is just 
possible they will be surprised and they 
will find the President has, indeed, se-
lected another nominee in the mold of 
John Roberts, who will be overwhelm-
ingly confirmed as Chief Justice of the 
United States. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Mississippi is recognized for 
5 minutes. 

Mr. COCHRAN. Mr. President, I ap-
preciate the opportunity to speak on 
behalf of Judge John G. Roberts’ nomi-
nation to serve as Chief Justice of the 
United States. The Members of the 
Senate may disagree on many legal and 
political issues, but I am confident a 
majority of the Senate will agree that 
Judge John Roberts should be con-
firmed. He has provided the Judiciary 
Committee with the story of his life. 
He has answered questions on a wide 
range of issues. In the process, he has 
demonstrated the ability, the tempera-
ment, and the wisdom to serve as Chief 
Justice of the United States. 

The process of providing advice and 
consent on a Supreme Court nomina-
tion is one of the Senate’s most signifi-
cant constitutional responsibilities, al-
though it is not something we are 
called upon to do very often. Eleven 

years have passed since the Senate last 
exercised its duty to provide advice and 
consent to the President on his selec-
tion of a Supreme Court nominee; 19 
years have passed since the Senate last 
considered a nominee for Chief Justice. 

By now, all Senators and most Amer-
icans have come to know the impres-
sive life story of John G. Roberts, Jr. 
He is a summa cum laude graduate of 
Harvard University and an honors 
graduate of the Harvard Law School. 
He was an editor of the Harvard Law 
Review. 

After graduating from law school 
with high honors, Judge Roberts served 
as a law clerk to a judge on the Second 
Circuit Court of Appeals and as a law 
clerk to then Associate Justice 
Rehnquist on the U.S. Supreme Court. 
He has also served as a Special Assist-
ant to the Attorney General of the 
United States and as an associate 
counsel to President Ronald Reagan. 

After those years of public service, he 
spent 3 years in private practice at a 
well-respected law firm, specializing in 
civil litigation. Judge Roberts then re-
turned to public service as the Prin-
cipal Deputy Solicitor General of the 
United States. 

During these years of service at the 
Department of Justice and as a lawyer 
in private practice, Judge Roberts ar-
gued 39 cases before the U.S. Supreme 
Court. His performance before the 
Court earned him a reputation as one 
of the Nation’s premier appellate court 
advocates. 

Two years ago Judge Roberts was 
unanimously confirmed by this Senate 
to the U.S. Circuit Court of Appeals for 
the District of Columbia. This circuit 
court is considered by many to be the 
Nation’s second highest court. 

Judge Roberts is a devoted husband, 
a dutiful father of two young children, 
and he is a good and honest man. I 
closely followed the Senate Judiciary 
Committee’s hearings on his nomina-
tion to be Chief Justice. It is clear to 
me that he is the right person for this 
very important responsibility. Judge 
Roberts has served with distinction in 
every job he has ever had. His record is 
compelling evidence that he would be 
an able and thoughtful member of the 
Supreme Court, and that his experience 
and his respect for the rule of law dem-
onstrate he would be an outstanding 
Chief Justice of the United States. 

The quality and correctness of opin-
ions and decisions by the Supreme 
Court will depend upon the conscien-
tious application of reason and the rule 
of law by Chief Justice Roberts and his 
colleagues on the Supreme Court. I 
think Judge Roberts fully understands 
the role of the Supreme Court Justice 
and is totally qualified to discharge the 
duties of Chief Justice. I believe he will 
be fair to all and, in the application of 
the rule of law, impartial and unbiased. 

This is serious business. The mem-
bers of the Federal judiciary are 
charged with the responsibility of pro-
tecting our rights as American citi-
zens, adjudicating our grievances, pro-

moting order and justice, and serving 
as stewards of the rule of law. The 
Chief Justice of the United States is 
the highest ranking official in the judi-
cial branch of our Federal Government. 
He is in charge of the management and 
administration of the highest Court in 
the land. I believe Judge Roberts has 
what it takes to be an outstanding 
Chief Justice. 

I congratulate the President for his 
selection of Judge Roberts and I com-
mend the President for his nomination. 
His nominee will be in an important 
position in our Government. I am 
pleased, indeed, that I will be able to 
vote in favor of his confirmation by the 
Senate. 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Utah is recognized for 15 minutes. 

Mr. BENNETT. Mr. President, most 
of the speakers who have discussed this 
subject have talked about Judge Rob-
erts’ qualification. There is no point in 
my referring to them or repeating 
them again. 

There is a point that I do wish to 
make with respect to the entire proc-
ess, which I think needs to be empha-
sized and stressed. It is this: Nomina-
tions are not elections. 

Read the Constitution, and we see 
that it allows for elections. It provides 
for elections. It says there are places 
where elections are appropriate. The 
President is elected. The Vice Presi-
dent is elected. The Members of the 
Senate and House are elected. But 
members of the Cabinet are not; they 
are appointed by the President. And to 
allow the election process to have an 
influence, they have to be confirmed by 
the Senate. But they are not elections. 

The same thing is true very much 
with respect to the judicial branch. A 
nomination for the Supreme Court is 
not an election. 

The reason I make such stress of that 
is because there are many groups out 
there who think this is an election. 
There are big ads on television. They 
are organizing demonstrations. They 
are walking around with placards. That 
is what you do when you try to influ-
ence voters in an election. This is not 
an election. The Founding Fathers un-
derstood that it should not be an elec-
tion. 

There are some who have made up 
their minds long in advance of any 
nomination as to what they are going 
to do. I think, quite frankly, if Presi-
dent Bush were to somehow resurrect 
John Marshall and send his name to 
the Senate to be the Chief Justice of 
the United States, People For the 
American Way and Ralph Neas would 
insist that he was badly out of the 
mainstream and unqualified to be Chief 
Justice, even though history says he 
was the greatest Chief Justice in our 
history. But if he were picked by 
George W. Bush, that group would im-
mediately say he is radical, he is out of 
the mainstream. 

We are getting the same thing with 
respect to Judge Roberts—an election 
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campaign complete with television ads 
and placards and demonstrations say-
ing that Judge Roberts is out of the 
mainstream. 

I do not know where you go to find 
mainstream today. I do not know ex-
actly where the mainstream is. I know 
where the left bank of this particular 
stream is. The New York Times is 
against Judge Roberts. That was pre-
dictable. That was as sure as the Sun 
would rise—that the New York Times 
would be opposed to anybody George 
W. Bush proposed. 

The Washington Post is usually 
thought of as being fairly close to the 
left bank, but the Washington Post 
looked at this nominee and said this is 
a qualified nominee. 

The American Bar Association tries 
to be as much of the mainstream as 
they can. They have given Judge Rob-
erts’ nomination their highest support, 
‘‘well qualified,’’ unanimously. Maybe 
they are not mainstream enough for 
some of these people who are using this 
argument. 

The Los Angeles Times is not 
thought of as a rightwing organization. 
The Los Angeles Times said it would be 
a travesty if we didn’t confirm Judge 
Roberts by a wide margin. 

Why do we want to confirm some-
body like Judge Roberts? Why is the 
President’s nomination a good one? In 
my view, it is because Judge Roberts 
understands one fundamental truth. 
Along with the one I have just given, a 
second fundamental truth, if you will, 
is that nominations are not elections 
and judges are not politicians, or more 
appropriately judges are not legisla-
tors. You have elections for legislators. 
You should not have elections for 
judges. 

Judge Roberts put it this way in de-
scribing his understanding of his re-
sponsibility. We have heard this before 
with respect to this nominee, but it is 
worth repeating. He said to the com-
mittee: 

I come before the committee with no agen-
da. I have no platform. 

Again, judges are not legislators. 
Judges are not politicians who can promise 

to do certain things in exchange for votes. I 
have no agenda but I do have a commitment. 
If I am confirmed, I will confront every case 
with an open mind. I will fully and fairly 
analyze the legal arguments that are pre-
sented. I will be open to the considered views 
of my colleagues on the bench, and I will de-
cide every case based on the record, accord-
ing to the rule of law, without fear or favor, 
to the best of my ability. I will remember 
that it is my job to call balls and strikes and 
not to pitch or bat. 

In other words, he is the umpire, he 
is not a player. We have seen an exam-
ple brought up in an effort to try to de-
rail Judge Roberts’ nomination of how 
he called ‘‘balls and strikes’’ and how 
he was not a legislator. It has been 
dropped now because those people who 
raised it didn’t realize that it was 
going to be analyzed properly and turn 
out to be embarrassing to them rather 
than to the judge. 

But there was the case of the 12-year- 
old girl in Washington who, while wait-

ing with her friend at the Metro sta-
tion to buy a Metro ticket, happened to 
eat a single french fry, and she was ar-
rested, handcuffed, and taken down to 
the station. Judge Roberts upheld the 
action of the Metro Police. 

Horrors, came the groups. There is an 
election. We can grab onto this as an 
example that we can sensationalize and 
win votes on. Then they examined the 
matter very carefully, and we got 
Judge Roberts’ actual opinion in this 
case. He did not victimize a 12-year-old 
girl who was arrested for eating a 
french fry. This is what he said in his 
opinion that once again outlines the 
truth of his position that he will be an 
umpire, not a player, not a legislator. 

He said: 
No one is very happy about the events that 

led to this litigation. A 12-year-old girl was 
arrested, searched and handcuffed, all for 
eating a single french fry in a Metro rail sta-
tion. The child was frightened, embarrassed, 
and crying throughout the ordeal. The Dis-
trict Court described the policies that led to 
her arrest as ‘‘foolish,’’ and, indeed, the poli-
cies were changed after those responsible en-
dured the sort of publicity reserved for 
adults who make young girls cry. The ques-
tion before us, however, is not whether these 
policies were a bad idea but whether they 
violated the Fourth and Fifth Amendments 
to the Constitution. 

He put the emphasis in the right 
place. This was a stupid law. It was 
passed for some other reason and 
turned out in administration to be a 
stupid law. It was passed by legislators, 
people with legislative responsibility. 
It was repealed by legislators. It should 
not be repealed by the judge just be-
cause it is stupid. 

I remember a conversation that took 
place after the Supreme Court ruled on 
the bipartisan Campaign Reform Act. 
It is no secret that I opposed that act 
as vigorously as I could. We passed it 
nonetheless. The President signed it. 
Then a lawsuit was filed. It went all 
the way to the Supreme Court. The Su-
preme Court found that the law was 
constitutional and upheld it. 

I will not reveal names because these 
were private conversations, but a Mem-
ber of the Senate had the occasion to 
have a conversation with a member of 
the Supreme Court. The Member of the 
Senate said to the member of the Su-
preme Court: How could you uphold 
that law? That is a terrible law. 

The member of the Supreme Court 
appropriately said: You are right. It is 
a terrible law. You shouldn’t have 
passed it. 

In other words, the Supreme Court 
should not be the one that corrects our 
mistakes unless we violate the Con-
stitution. The Supreme Court should 
not take a position unless we violate 
the Constitution. The Supreme Court 
is not made up of legislators who fix 
things; it should be made up of people 
who examine the law. 

Even if the law is foolish enough to 
punish a 12-year-old girl for eating a 
french fry on the Metro, the Supreme 
Court should say: Legislators, this is a 
dumb law. You ought to fix it. But it is 
not our responsibility to legislate. 

The real reason so many groups have 
tried to turn Judge Roberts’ nomina-
tion into an election rather than a 
nomination is because they lost the 
election and they are hoping they can 
turn the Supreme Court into a super-
legislature that is beyond the reach of 
voters. Clearly, that is not what the 
Founding Fathers had in mind. Clearly, 
when they put the responsibility to 
make the choice in the hands of the 
President, they were saying this will be 
a nomination and not an election. If 
the Founding Fathers had wanted the 
Supreme Court at the national level to 
be open to the electoral process, they 
would have done what others have done 
at the State level. There are States 
where the appointment to the supreme 
court of the State is an electoral proc-
ess. Whether that is good or bad is the 
subject for another conversation. But 
in this circumstance, we are talking 
about the U.S. Constitution, which 
every Member of this Chamber has 
taken an oath to uphold. 

If we are going to uphold the Con-
stitution of the United States and de-
fend it against all enemies who would 
undermine it, be they foreign or domes-
tic, we should preserve the constitu-
tional process of nominations coming 
from the President of the United 
States. He has to answer to the people 
for his decisions. He should be the one 
to make the nomination. He is the one 
who is given the powers specifically. 

We can say, Mr. President, we don’t 
consent to that because we think you 
made a mistake, but we in the Senate 
should not condone those who are try-
ing to turn the nomination process 
into an electoral process. Because we 
should understand as Members of the 
legislature that members of the judici-
ary are not legislators, and we should 
not move in a direction of turning 
them into legislators by participating 
in an election-type process in vetting 
their credentials. If this man is quali-
fied, he should be confirmed. If he is 
unpopular with the electorate, that 
should be irrelevant. The Constitution 
does not allow for that to intrude upon 
the confirmation process. 

There is no question but that John 
Roberts is qualified. 

I end with a conversation I had with 
one of my colleagues who made up his 
mind to oppose Judge Roberts. I said to 
him: In a theoretical situation, suppose 
you had everything you own on the line 
in a nasty lawsuit, and you had a legal 
problem where you could lose every-
thing. Who would you choose to defend 
you? Which lawyer would you hire, 
John Roberts or a member of the Sen-
ate Judiciary Committee? He laughed 
immediately. He said: Bob, it isn’t even 
close. If John Roberts is the obvious 
choice for a personal attorney for 
someone who needs real help, why 
should he not be the obvious choice for 
the Nation that needs real help? 

He will be a superb Chief Justice, and 
I will vote for him with great con-
fidence. 
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The PRESIDING OFFICER. Under 

the previous order, the Senator from 
Virginia is recognized for 20 minutes. 

Mr. ALLEN. Thank you, Mr. Presi-
dent. 

Mr. President, I rise this afternoon in 
strong support of the confirmation of 
Judge John Roberts to be the 17th 
Chief Justice of the United States. 

When we first learned of this vacancy 
on the Supreme Court earlier this sum-
mer, I laid out the principles of what 
kind of judge I believe the President 
should nominate and how the nomina-
tion process should proceed. It should 
be a dignified approach as a due proc-
ess. It should be fair, and there should 
be a vote. 

Federal judges are appointed for life. 
When one recognizes those debates in 
the founding of our country, Mr. Jeffer-
son wanted judges appointed for terms, 
and Mr. Hamilton wanted them for life. 
Unfortunately, in my view, Mr. Ham-
ilton won. The only time there is any 
scrutiny on the part of the public is at 
this time of confirmation. While some 
may not like the editorials, some may 
not like the TV ads, the demonstra-
tions, and all the speeches. I don’t 
think judges ought to be legislators, 
and I don’t agree with some of their 
perspectives in our free country. Let us 
as Senators not say that people are 
wrong to demonstrate, run TV ads, ad-
vocate and express their views, even if 
we may not be in agreement with 
them. That is one of the foundational 
principles of our country. Ultimately 
our role is to listen, to examine judi-
cial nominees based upon our criteria. 
Obviously, we can listen to the people 
and then ultimately it is our responsi-
bility to vote. 

The following are the criteria I use to 
judge a judge. I have always believed 
the proper role of a judge is to apply 
the law, not invent the law. The proper 
role of a judge is to uphold the Con-
stitution, not amend the Constitution 
by judicial decrees. The proper role of a 
judge is to uphold the intent of the 
Constitution and the principles of our 
Founders, not to indulge in self-satis-
fying judicial activism. The proper role 
of a judge is to protect and, indeed, to 
defend our God-given rights, not to cre-
ate or deny rights out of thin air. 

I believe it is my responsibility and 
the responsibility of all Senators to 
make sure that America’s courts, in-
cluding, of course, and most impor-
tantly, the Supreme Court, are filled 
with qualified men and women who 
possess the proper judicial philosophy 
in our representative democracy. 

Laws are to be made by the rep-
resentatives of the people. The people 
are the owners of the government. At 
the local level, they elect city councils, 
parish leaders, county boards of super-
visors. Then we have State legislators, 
Governors, and, of course, Federal leg-
islators, Congress, and the President. 

However, colleagues, every week, and 
almost every day, we see the con-
sequences of activist judges who do not 
properly respect our representative de-

mocracy. They do not understand or 
respect the proper role and responsibil-
ities of a judge not to be an executive 
and not to be a legislator. 

Let me share with my colleagues two 
examples of judicial activism, decisions 
where the rule of law which is one of 
those foundational bedrock pillars of a 
free and just society, where these con-
cepts have been eroded and ignored by 
judges. 

Exhibit A comes from the Ninth Cir-
cuit Court of Appeals. The Ninth Cir-
cuit has trampled upon the will of the 
people of California by ruling that the 
Pledge of Allegiance cannot be recited 
in California public schools because it 
contains the words ‘‘under God.’’ They 
fail to see that the Pledge of Alle-
giance is not the establishment of any 
religion. It is a patriotic act. If a stu-
dent does not wish to recite the Pledge 
of Allegiance, he or she is not com-
pelled to do so. They can sit there 
quietly as the pledge is recited. 

This is a terrible ruling, not just be-
cause it violates the will and the val-
ues of the people of California, which it 
surely does, but it is also a terrible rul-
ing because it actually displays a woe-
ful and inexcusable ignorance of Amer-
ica’s legal and historical traditions 
going all the way back to Mr. Jeffer-
son’s statute of religious freedom. This 
is all sacrificed on the altar of judicial 
activism. 

Unless the Ninth Circuit reverses 
itself, then the Supreme Court of the 
United States should ultimately re-
verse this prohibition of the Pledge of 
Allegiance in schools. 

Exhibit B comes from, I regret to 
say, the highest Court in the land, the 
Supreme Court of the United States. 
This past summer, in the case of Kelo 
v. City of New London, Connecticut, 
five Supreme Court Justices willfully 
ignored the Bill of Rights, allowing 
local governments, acting as 
commissars, the right to take some-
one’s home, a person’s home to be 
taken not for a road, not for a school, 
not for a legitimate public use, but 
simply because they think they can 
generate more tax revenue from the 
property upon which that home is lo-
cated. 

Colleagues, home ownership is the 
greatest fulfillment of the American 
dream. Every American should have 
the opportunity to own the home in 
which they live. Every child is enriched 
by learning and appreciating the value 
and pride of home ownership. That is 
why I advocate economic policies that 
make home ownership more affordable 
to more people. It is not just good eco-
nomic sense, it is also an issue of fair-
ness. It is an issue of opportunity in 
this land we call home, America. 

This outrageous decision that is forc-
ing people out of their homes, the very 
definition of the American dream, in 
the name of expanded government tax 
revenue, is amending the Bill of Rights 
by judicial decree and is contrary to 
what I believe is a fair and just society. 

These are just two examples of judi-
cial activism. We do not need any more 

judicial activists on the Ninth Circuit, 
on the Supreme Court, or any court in 
this land. The only way to stop this in-
sidious effect of judicial activism is to 
confirm well-qualified judges who pos-
sess good legal minds and understand 
their role in our Republic. Judges are 
not to be legislators or executives. 
Judges should fairly adjudicate dis-
putes based upon the law and the Con-
stitution. 

I believe Judge Roberts is precisely 
that kind of judge. I believe Judge Rob-
erts has the credentials, the values, 
and the temperament to be an out-
standing Chief Justice. 

Let me briefly touch on some of his 
outstanding credentials. He graduated 
summa cum laude from Harvard Col-
lege, magna cum laude from Harvard 
Law School, was a law clerk for both 
Judge Friendly and later for Chief Jus-
tice William Rehnquist, a Justice De-
partment aide for the Reagan adminis-
tration, the Principal Deputy Solicitor 
General in the first Bush administra-
tion, a private attorney with Hogan & 
Hartson, and since 2003, an esteemed 
judge on the D.C. Court of Appeals. 

I supported Judge Roberts’ confirma-
tion to the D.C. Court of Appeals, and 
his service there has confirmed my 
confidence in his outstanding capabili-
ties. I have been impressed not only by 
his keen judicious mind but also his 
commitment to the Constitution and 
understanding the importance of the 
rule of law and the role of a judge. 

I met with Judge Roberts back in Au-
gust. We discussed things one on one. I 
found him to be a very well grounded 
individual. He possesses the right judi-
cial philosophy. I know people are con-
cerned that some judges might get in 
there and somehow get out of touch in 
the rarefied air of judgeships, particu-
larly on the Supreme Court. I thought 
it was good he cuts his grass every now 
and then—not that it is a qualification 
to be a judge, but it shows he under-
stands how people live in a relatively 
normal way. 

Most importantly, we talked about 
the importance of precedence, indi-
vidual rights, the interpretation of 
Federal and State laws, and what def-
erence should be given to laws passed 
by the representatives of the people, as 
well as a variety of other issues. 

I am very comfortable with Judge 
Roberts and his understanding of the 
role of a judge, the importance of the 
Constitution, and that the Constitu-
tion should not be amended by judicial 
decree. 

I enjoyed asking him what he thinks 
the role of international law or laws 
from other countries should be for 
judges. We will not have others from 
another country tell us what our laws 
ought to be. I love his judicious ap-
proach that any judge who uses inter-
national laws or the laws from other 
countries to make decisions upon cases 
in the United States, those judges are 
trying to accrue to themselves more 
power than they should have. The pow-
ers of Federal judges in this country 
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come from the laws that are passed by 
the people in the United States. If you 
start trying to get extraneous laws, 
that is judicial expansion. He under-
stands the modest and respectful way a 
judge should handle cases. 

Later in his confirmation hearings, 
we saw how Judge Roberts continued 
to show a rare reverence for our Con-
stitution and the Supreme Court’s re-
sponsibilities under our Constitution. 
He declared: 

Judges are not to put in their own personal 
views about what the Constitution should 
say, but they are supposed to interpret it and 
apply the meaning that is in the Constitu-
tion. 

Judge Roberts went on to say: 
[J]udges need to appreciate that the legit-

imacy of their action is confined to inter-
preting the law and not to making it, and if 
they exceed that function and start making 
the law, I do think that raises legitimate 
concerns about [the] legitimacy of their au-
thority to do that. 

It is refreshing to hear those words 
from the lips of a Supreme Court nomi-
nee. May other judges in the Federal 
court system understand and respect 
that, as well. 

As we get ready to vote tomorrow on 
Judge Roberts, this is exactly how this 
system and this process ought to 
work—fair and open hearings where the 
nominee explains his or her judicial 
philosophy but refuses to prejudge indi-
vidual cases, and following all of the 
scrutiny and the questions and exam-
ination, there is a fair, up-or-down vote 
on the Senate floor. This is the Amer-
ican tradition. This should not be an 
exception. This should be the rule and 
the way we treat judicial nominees, 
not just this nominee but future nomi-
nees. 

I remind my colleagues, we will soon 
have another Supreme Court vacancy 
to fill. We will need to fill it very soon. 
We should be fair and dignified, we 
should be deliberative, and when it is 
over, we should vote. Yes, that is our 
responsibility, to vote. 

I am looking forward to having John 
Roberts serve as Chief Justice of the 
Supreme Court of the United States. I 
am also looking forward to confirming 
other well-qualified judges who under-
stand and appreciate the foundational 
principles of our country and who will 
reinforce the rule of law by fairly adju-
dicating disputes protecting our free-
dom of religion, protecting our private 
ownership of property, and our freedom 
of expression. 

John Roberts, I believe, will go down 
in history as one of the great Chief 
Justices of the Supreme Court. Let him 
also become a role model for all other 
men and women who will follow on 
Federal benches. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. CARPER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Under the previous order, the time 
from 5 p.m. to 6 p.m. will be under the 
control of the Democratic side. 

The Senator from Delaware. 
Mr. CARPER. Mr. President, those of 

us who are privileged to serve in the 
Senate literally cast thousands of 
votes during the years we spend here. 
Some votes are procedural in nature 
and of little consequence. Others are 
far more meaningful. Katrina relief, 
pension reform, and trade agreements 
come to mind. Once in a great while, 
though, we are called upon in this body 
to cast a vote of such importance to 
our Nation that it will resonate for 
years to come—whether to authorize 
the use of military force against an-
other nation or whether to impeach a 
President. There are few votes, how-
ever, we will cast in our time here that 
are likely to leave a more lasting im-
pact on America than the one we will 
cast tomorrow morning. In confirming 
the nomination of John Roberts— 
something that is all but certain—we 
not only will authorize him to serve as 
the Chief Justice of the U.S. Supreme 
Court, we will also make him the lead-
er of the judicial branch of our Govern-
ment. God willing, he will hold that 
post for as long as most of us in the 
Senate are likely to live. A great deal 
is riding on this vote for our country 
and its people, both today and for a 
long time to come. 

For many of us, this one is a close 
call. Understandable concerns have 
been raised on a number of fronts 
about what kind of Chief Justice John 
Roberts ultimately will make. Do the 
writings of a young man in his 
twenties reflect the views of this 50- 
year-old man today? If not, why was he 
reluctant to clearly say so publicly 
when given that opportunity? Why did 
the current administration refuse to 
allow any scrutiny of the writings of 
Judge Roberts from when he served as 
the No. 2 person in the Solicitor Gen-
eral’s Office of former President Bush? 
What direction would Chief Justice 
Roberts seek to lead the Supreme 
Court in the coming years on issues re-
lating to privacy, to civil rights, and to 
the prerogatives of the Congress to set 
policy that may be at odds with the 
views of State and local governments? 
How will Judge Roberts seek to inter-
pret and apply the Constitution and a 
wide variety of laws, both State and 
Federal? Will the Roberts Court re-
spect precedent or aggressively seek to 
establish new ones? 

The honest answer to most of these 
questions is that none of us really 
know for sure—not the President, prob-
ably not even Judge Roberts himself. 
That uncertainty explains at least in 
part why this vote is so difficult for 
many Members of this body. So we are 
asked to make a leap of faith. For 
some, that leap is large. For others, it 
is not. 

For myself, I have decided to take 
that leap of faith. After a great deal of 

deliberation, conversations with many 
Democrats and Republicans on the 
Senate Judiciary Committee, as well 
as with others back home and here, I 
have decided to vote tomorrow to con-
firm the nomination of John Roberts 
to serve as our Nation’s Chief Justice. 
Time will determine the wisdom of 
that decision, along with the decisions 
of each of our colleagues who join me 
in casting our votes tomorrow. 

Yesterday, I had the privilege of 
meeting with Judge Roberts in my of-
fice. There, we discussed many of the 
concerns and question marks I men-
tioned just a few minutes ago. His re-
sponses were forthright. They were in-
sightful. And I believe they were sin-
cere. 

Our conversation also provided me 
with insights into how a young man 
from a small town in Indiana could 
grow up, attend Harvard, become one 
of the most admired lawyers in Amer-
ica, be nominated for the Supreme 
Court, not once but twice, and then sit 
through 3 days of often grueling ques-
tioning before the Senate Judiciary 
Committee, responding calmly and re-
spectfully to questions on a wide range 
of legal issues without the benefit of 
any notes or even a pad of paper. 

Judge Roberts and I spoke with one 
another at length about our respective 
childhoods and of our parents and the 
roles they played in our lives and the 
values they instilled in us and in our 
siblings. We also talked about our edu-
cational opportunities, our careers, our 
mentors, our spouses, and even about 
the children we were raising. 

It was a revealing and encouraging 
conversation. It was a revealing and 
encouraging conversation in that it 
provided me with important insights 
into his personal values and with a 
measure of reassurance on the direc-
tion he may ultimately seek to lead 
the highest Court of our land. 

I shared with him that in the 8 years 
before coming to the Senate, I served 
as Governor of Delaware. In that role, 
I nominated dozens of men and women 
to serve as judges in our State courts, 
several of whom enjoy national promi-
nence given my State’s role in business 
and corporate law. 

Ironically, and I think wisely, Dela-
ware’s Constitution requires overall 
political balance on our State’s courts. 
For every Democrat who is nominated 
to serve as a judge, Delaware Gov-
ernors must nominate a Republican, 
and vice versa. The result has been an 
absence of political infighting and a 
national reputation for Delaware’s 
State judiciary regarded by some as 
the finest of any State in our land. 

The qualities I sought in the judicial 
nominees I submitted to the Delaware 
State Senate included these: unim-
peachable integrity, a thorough under-
standing of the law, a keen intellect, a 
willingness to listen to both sides of a 
case, excellent judicial temperament, 
sound judgment, and a strong work 
ethic. In applying those standards to 
Judge Roberts, I believe he meets or 
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exceeds all of them. To my knowledge, 
no one has questioned his integrity, his 
intellect, or his knowledge of the law. 
Democrats and Republicans alike 
watched, along with a national audi-
ence, as Judge Roberts fielded any 
number of tough questions over the 3 
days of hearings and responded knowl-
edgeably, respectfully, with humility, 
and occasionally with self-deprecating 
good humor. In all candor, I am not 
sure any of us would have done as well. 

Having said that, though, questions 
and doubts remain about where Chief 
Justice Roberts will come down on a 
number of issues—reproductive rights, 
civil rights, and respect for congres-
sional prerogatives, to mention a few. I 
might add that, if truth be known, all 
of those doubters are not liberal Demo-
crats. Some of them are conservative 
Republicans. 

The answers to these questions will 
come in the years ahead as Chief Jus-
tice Roberts assumes this important 
post and begins to lead this Court and 
the judicial branch of our Government. 
In the end, some of the decisions he 
helps to formulate may surprise and 
confound people on all sides of the po-
litical spectrum. That is something one 
of his earliest mentors, Judge Henry 
Friendly of the Second Circuit Court of 
Appeals, has done for years. 

Let me pause and ask my colleagues 
today to think back just for a moment. 
How many of us would ever have imag-
ined that a Texas Congressman and 
Senator with Lyndon Johnson’s early 
civil rights record would go on to 
champion the civil rights of minorities 
like no other American President in 
the 20th century? Who among us, 
watching former Representative and 
Senator Richard Nixon, a Cold War 
warrior for decades, would have fore-
seen the role he played in opening the 
door for U.S. relations with Communist 
China? Then, too, recall, if you will, 
the loathing many conservatives came 
to feel toward the late Chief Justice 
Earl Warren, a nominee of President 
Eisenhower, or the disdain many lib-
erals came to feel toward former Jus-
tice ‘‘Whizzer’’ White, a nominee of 
President Kennedy. 

The truth is that life and its experi-
ences do change us and some of our 
views in ways that cannot always be 
predicted. Having children of our own 
and later welcoming those children 
into our lives as well as learning from 
our mistakes and from the mistakes of 
others can combine to make us wiser, 
to temper our views, to broaden our ho-
rizons and deepen our understanding of 
the views of others with whom we 
share this planet. And so it is likely to 
be with Judge Roberts. 

As I prepare to take a leap of faith 
tomorrow—albeit not a reckless one, in 
my view—let me close with a few words 
of advice, respectfully offered, to our 
President. A second nomination looms 
just around the corner. President 
Bush’s choice of that nominee is, in 
many respects, as important as this 
one. The next choice can divide this 

Congress and our country even further 
or it can serve to bring us a little clos-
er together. We need a choice that 
unites us, not one that divides us fur-
ther. 

We also need a choice that reflects 
the diversity of this country in which 
we live. There are any number of well- 
qualified women, and maybe even a few 
men, who would be a good choice for 
the seat now held by Justice Sandra 
Day O’Connor. On behalf of all of us, 
Mr. President, let me encourage you to 
send us one of those names. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mrs. MURRAY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mrs. MURRAY. Mr. President, I rise 
to announce my vote on the nomina-
tion of Judge John G. Roberts, Jr., to 
be the 17th Chief Justice of the United 
States. 

I do not cast this vote lightly. I rec-
ognize how critical the courts are in 
protecting and advancing the rights of 
all Americans. I know what is at stake. 
I am also mindful that John Roberts 
has been nominated for a lifetime ap-
pointment to the highest seat on the 
highest Court in our country. In our 
system, there is no backstop or review 
of a Supreme Court Justice once he or 
she is confirmed. That means under the 
Constitution we in the Senate have the 
responsibility to fully evaluate each 
nominee before voting, and that is ex-
actly what I have done. 

For me personally, casting a vote on 
a nominee to the Supreme Court car-
ries special meaning. Thirteen years 
ago the nomination of another Su-
preme Court Justice, Clarence Thomas, 
helped launch my own path from the 
kitchen table in Shoreline, WA to this 
historic desk on the floor of the Sen-
ate. During the Thomas confirmation, I 
was deeply frustrated that the ques-
tions I believed needed to be answered 
were not even raised. I was troubled 
that average Americans, moms and 
dads, had no voice in a process that 
would affect their rights and liberties. 

This time I had the opportunity to 
ask those questions directly to the 
nominee. I was pleased to work with 
my Democratic women colleagues to 
open the process and empower people 
across the country to submit questions 
to the nominee via a Web site that Sen-
ator BARBARA MIKULSKI created. Today 
not only did I have the opportunity to 
ask those questions directly, but the 
weight has also been on my shoulders. 

For days I have struggled with 
whether this nominee represents the 
fear I have of the worst motives of this 
administration or whether he rep-
resents the best hopes of a country for 
wise decisions that protect our rights 
and our freedoms and our responsibil-

ities. No one of us can know for sure. 
There is no doubt that anyone I would 
have nominated would have come from 
a different background with a different 
history, but this was not my choice. 
There is much I do not know about how 
Judge Roberts will rule, but as history 
has shown, none of us can predict that. 
And without a crystal globe, I must 
make this very difficult decision based 
on what I do know and upon the cri-
teria I have long used to evaluate 
nominees for judicial appointments. 

This evening I talk about how I have 
applied my standards to other nomi-
nees for the Federal bench. I am espe-
cially pleased that in Washington 
State we do judicial nominations the 
right way, through a careful, bipar-
tisan process that helps us select quali-
fied candidates without regard to poli-
tics. In Washington State, I have 
worked with different administrations 
to craft a process that helps us identify 
and confirm qualified individuals for 
the Federal bench. We solicit input 
from a wide variety of respected indi-
viduals within the Washington State 
legal community, and then we person-
ally interview each recommended can-
didate prior to submitting his or her 
name to the White House for consider-
ation. 

During the Clinton administration, 
my colleague Senator Gorton and I 
worked together to recommend and 
support individuals for appointment to 
the Federal bench. Senator Gorton and 
I disagreed on a lot of issues, but we 
did agree that when it came to our 
duty in confirming individuals to the 
third and coequal branch of our Gov-
ernment, we should set aside partisan-
ship and focus on qualifications. That 
tradition has continued with my col-
league Senator CANTWELL. We got off 
to a rough start on this approach be-
cause the Bush administration at first 
did not want to continue the fair proc-
ess Senator Gorton and I had estab-
lished, but eventually the wisdom of 
our process prevailed. While there have 
been hiccups along the way, we have 
used it to confirm qualified people to 
serve on the bench. 

Through this fair and deliberative 
process, I have supported nominees 
with a wide variety of backgrounds. I 
have supported people who have come 
from privileged backgrounds and those 
who beat the odds to realize their 
achievements. I have supported Demo-
crats and Republicans. Each time, 
though, I was confident that I was sup-
porting an individual who would serve 
every American who came before them 
well, and I have not been disappointed. 

My home State of Washington is 2500 
miles away from Washington, DC. In 
many ways it is even further than that 
in terms of our independence of 
thought. The White House would do 
well to learn from the example we set 
in Washington State, and I hope the 
Bush administration will do a better 
job of consulting with the Senate on its 
next nominee and providing a more 
complete record of that nominee’s 
background and writings. 
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Some have suggested to me that I use 

my vote to register my disapproval at 
things the Bush administration has 
done or that I use my vote to send a 
message to the President. While I am 
angry about mistakes and miscalcula-
tions and misrepresentations and mis-
directed priorities of the Bush adminis-
tration, this vote is not the place to 
vent those frustrations. Fairness re-
quires that I evaluate each nominee on 
his or her own merits, without a pre-
determined outcome, just as I expect 
every judge to do when a case comes 
before them. My vote is based on the 
same standards I have used for years, 
not on anger or in sending messages or 
ignoring a nominee’s actual record. 

This would be an easier decision if we 
had a complete record. The White 
House has refused to provide more re-
cent memos from Judge Roberts’ work 
in the Solicitor General’s office which 
would have provided us with a clearer 
picture of the nominee. I, frankly, 
think the White House’s position is a 
reflection of the general breakdown in 
the process that we use to select and 
confirm judges today. With this admin-
istration, consultation with the Senate 
is cursory at best, and from the very 
beginning there has been often a kind 
of ‘‘spoils of war’’ approach to how 
they view appointments to the Federal 
bench. I believe this approach has re-
sulted in unqualified individuals being 
forwarded by the administration to the 
Senate for consideration. This ap-
proach has contributed to the partisan 
rancor regarding nominations to the 
courts. 

These actions are even more con-
cerning in light of the second vacancy 
the Bush administration is set to fill in 
the coming weeks. I do not believe that 
an honest, fair evaluation could be 
completed with any less material infor-
mation than we were provided during 
this confirmation process. I believe the 
Bush administration is attempting to 
set a dangerous precedent with its 
words and actions or lack thereof, and 
I fear that future court nominations 
could be even more contentious as a re-
sult. 

In looking at nominees for our 
courts, I always follow a very delibera-
tive process of having a set of stand-
ards and comparing individuals who 
come before us as nominees to that set 
of standards. I examine their record 
and their experience and their testi-
mony. I see if they meet the basic 
standards of honesty and ethics and 
qualifications and fairness. Then I 
evaluate if they will be independent, 
evenhanded in deciding cases, and if 
they will uphold our rights and our lib-
erties. Those standards help me ensure 
that when any American, regardless of 
background, comes before the court, he 
or she receives a fair hearing and that 
the resulting decision renders justice 
according to the law. 

In reaching a decision on Judge Rob-
erts, I reviewed all of the information 
that was available, and then I exam-
ined how Judge Roberts measured up 

to my criteria for judicial nominees. I 
followed the Judiciary Committee 
hearings closely. I read the transcripts. 
I have spoken directly with Judge Rob-
erts twice, once in a meeting in my of-
fice and once by phone. 

Looking at my standards, I found 
Judge Roberts to be honest, ethical, 
qualified, and fair. I believe he will be 
evenhanded in deciding cases. On those 
criteria, Judge Roberts clearly met my 
test. It was my last criteria, upholding 
the rights and liberties of all Ameri-
cans, where I had a harder time evalu-
ating Judge Roberts. I wish the White 
House had been more forthcoming in 
making available more documents that 
would have shed light on some of his 
more recent work and opinions. I wish 
the nominee himself had been more re-
sponsive to questions in his testimony 
before the Senate Judiciary Com-
mittee. 

Through this process, I have con-
cluded that Judge Roberts is a decent 
person with keen intellect and high 
ethical standards. I believe he does 
know the difference between the role of 
advocacy, which he has held in the 
past, and the role of judge. I think he 
has the capacity to be fair, and I think 
he aims to serve all of the American 
people. 

On the question of upholding the 
hard-won rights and liberties of the 
American people, I believe Judge Rob-
erts has a healthy regard for precedent 
and intends to apply a thoughtful ap-
proach to interpreting the law. This is 
not to say I would expect or even hope 
to agree with every decision he might 
make or every opinion a Chief Justice 
Roberts might author. In making my 
decision, I recognize that history has 
shown no one can accurately anticipate 
what type of Justice a nominee may ul-
timately become. 

For many weeks I have known some 
people in Washington State will be dis-
appointed in my decision regardless of 
what that decision is. I have heard 
from friends and colleagues, constitu-
ents and strangers, on all sides of the 
question. Many of them have surprised 
me in their candor and in their posi-
tion. All this has led me to struggle 
with the decision for many days now. I 
have read up on Judge Roberts. I have 
listened to the thoughts of others. I 
have talked with the judge himself. All 
the while, it has been an extremely 
close call in my mind, for I know the 
gravity and the consequences of this 
important vote. I have had deep and 
lasting concerns. But I have had 
strong, heartfelt hopes as well. 

In the end, I returned to the basic 
criteria I use on any tough question 
and to the values the people of Wash-
ington State sent me here to protect. 
In examining that criteria and those 
important values, I have made a deci-
sion that I hope everyone can under-
stand and appreciate and even be proud 
of. I am satisfied that Judge Roberts 
meets my long-held criteria and, there-
fore, I will vote to confirm his nomina-
tion. 

I believe Judge Roberts is well quali-
fied to serve. I believe he is intelligent 
and honest and fair. Is he wise? Only 
time can answer that. I cast this vote 
with the hope that John Roberts will 
be an individual who will combine com-
mon sense and decency with a real re-
spect for how the law affects each 
American as he serves out his tenure 
on the Supreme Court. In spending 
time with him and reviewing the avail-
able record, I believe Judge Roberts 
has the capacity to be that kind of jus-
tice. 

Throughout our history, America has 
always had to confront challenges and 
enjoyed a lively debate on how to meet 
them. Today is no different. Our great 
Nation is confronting enormous chal-
lenges, and the debate over how to ad-
dress those challenges has caused great 
divisions in our country. Many people, 
as I do, fear the direction in which this 
country is headed. They fear for our se-
curity. They fear we are not doing 
enough at home to secure a stronger 
future, and they fear the progress we 
have made in the last several genera-
tions is being eroded by a political 
agenda. Those fears are well founded, 
and they are real. But our country was 
also founded on hope, hope that by se-
curing individual liberty, a free people 
could govern themselves in the interest 
of promoting the common good, hope 
that despite our differences, we could 
band together to create strong commu-
nities and a better future for genera-
tions of Americans to come. That spirit 
of hope is alive today and should help 
guide us at least as much as our fears. 

My vote tonight is a vote of hope— 
hope that despite our differences, we 
can unite around the common good; 
hope that equal justice under the law 
means something powerful to every 
American, regardless of background or 
political persuasion; and hope that 
John Roberts responds to the needs of 
this Nation to have a Supreme Court 
that honors our past and helps secure 
the rights and liberties of every Amer-
ican into the future. 

When I asked Judge Roberts what 
kind of judge he wanted to be, he said: 
A Justice for all Americans. I hope my 
vote, along with the diverse group of 
my Senate colleagues, reminds him 
every day that he must be a judge for 
all Americans. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Arkansas is recognized. 
Mrs. LINCOLN. Mr. President, I com-

pliment my colleague from Washington 
State for the incredible job she does 
here every day, for the thoughtfulness 
she brings to this process, and the won-
derful job she does representing the 
people of Washington State. She is a 
delight to work with and someone who 
I think brings to the table thoughtful 
consideration, with a strength and a 
courage and a wisdom that should 
make the people of Washington State 
proud, and I know it does. 

I come here today after much 
thought and prayer over a decision 
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that is incredibly important. I agree 
with my colleague from Washington 
State that this is a time where our Na-
tion needs much hope, whether it 
comes from the devastation we have 
seen in the gulf coast in the southern 
region of our Nation, whether it is the 
families of our soldiers who find them-
selves giving of themselves and of their 
families to protect the rights and the 
freedoms in which we in this Nation 
take great pride, and it is also as we 
come to the consideration of a Su-
preme Court nomination by the Senate 
which I find to be one of the most im-
portant and consequential duties we 
have as an institution in our system of 
Government. 

I think the American people look to 
us now with hope that we will work in 
a bipartisan way, in a way of union, in 
uniting our Nation to bring about a co-
equal branch of our Government that 
can reassure the American people of 
justice and of hope. 

This is especially true when the can-
didate being considered has been nomi-
nated to the position of Chief Justice 
of the United States, not simply an As-
sociate Justice but someone who is 
going to provide the leadership to the 
highest Court in our land. 

As the Senate performs its duty 
under the Constitution with regard to 
this nominee, I am also mindful this is 
the first Supreme Court nominee I 
have been called upon to evaluate as a 
Senator from the great State of Arkan-
sas. I have no doubt this is one of the 
most important nominations I will 
consider during my tenure in public 
service. 

Given the import of this decision for 
the future of this Nation and the re-
sponsibilities I have to my constitu-
ents and my country, I have examined 
all of the information available about 
Judge Roberts’ nomination to ensure I 
have given this matter the full atten-
tion it needs and, most importantly, 
that it deserves. 

In making my decision, I very care-
fully and deliberately reviewed the 
record compiled by the Senate Judici-
ary Committee. Further, I have consid-
ered the views of Arkansans, both 
those who think Judge Roberts will 
make a fine Supreme Court Justice and 
those who have real concerns about the 
direction he might lead this very im-
portant Court. 

I have also met with Judge Roberts 
privately to get a better sense of who 
he is as a person, his temperament, 
and, most importantly, what his expe-
riences have been in his life that may 
form his views and the interpretation 
of the Constitution. 

Additionally, I have considered the 
views of his peers and colleagues in the 
legal community on both sides of the 
political spectrum who know Judge 
Roberts, who have worked with him 
firsthand and have a firsthand knowl-
edge of his works and abilities. 

Finally, I have prayed. I searched my 
conscience and reflected on my prin-
ciples as a Senator for the people of the 

State of Arkansas, using my experi-
ence, coming from the salt of the earth 
in east Arkansas, a farmer’s daughter, 
my experience as a wife, a mother, a 
neighbor, to make what I believe is the 
right decision and one I will have to 
live with for the rest of my life. 

I want to say at the outset this has 
been one of the hardest decisions I be-
lieve I have been called upon to make 
since I came to the Senate more than 6 
years ago. It has been difficult because 
the consequences of confirming a new 
Chief Justice are so profound. 

Judge Roberts will likely serve on 
the Court for several decades, and I be-
lieve he will have more influence on 
the future of our Nation than any 
Member who serves perhaps in this 
body today. 

This decision has also been difficult 
for me because of the manner in which 
this administration has handled this 
nomination, in some respects, and cer-
tainly many other nominations that 
have come before it. 

When President Bush first ran for of-
fice in 2000, he told the American peo-
ple he was a uniter, not a divider. He 
talked about how well he had worked 
with Democrats as Governor of Texas 
and that he was going to continue that 
approach as President to change the 
tone in Washington. And, oh, how that 
tone in Washington needed to be 
changed. 

But sadly, that did not happen. Presi-
dent Bush has not followed through on 
that promise, and judicial nomina-
tions, unfortunately, are one of the 
most glaring examples of where his ad-
ministration has fallen short. In my 
opinion, this administration has gone 
out of its way to divide this Nation and 
the Senate on judicial nominations, 
which I think is truly a disservice to 
our judiciary and to the American peo-
ple. 

When the Senate rejected only a 
handful of Federal appeals court nomi-
nees during the President’s first term 
in office, I expected a uniter who would 
work with Senators, who expressed 
concerns, and nominate other qualified 
candidates who could win confirmation 
with broad bipartisan support. Instead, 
after winning reelection, the President 
renominated many of the same con-
troversial nominees and essentially 
dared the Senate to challenge him 
again. 

Reflecting on the last 5 years, his ad-
ministration apparently believes it is 
better for them politically to pick a 
fight over judicial nominees than it is 
to pick sometimes qualified nominees 
who have earned the support and re-
spect from those on both sides of the 
aisle in the legal community in which 
they work and in the Senate. 

As a pragmatic Democrat who has al-
ways been willing to find common 
ground and to work in good faith with 
members of both parties to serve the 
best interests of my constituents, I am 
alarmed by the confrontational ap-
proach this administration has taken. 

We can all be proud of the Founders 
of this great Nation who created our 

system of government, where they 
wisely divided the power of appoint-
ment and confirmation of the Federal 
court Justices between the executive 
and legislative branches of our Govern-
ment. They did this to ensure only the 
most qualified candidates who had the 
confidence of the President and the 
Senate would be confirmed to a life-
time seat on the Federal bench. 

I truly worry that the political tug of 
war over the judiciary, which President 
Bush has encouraged, threatens to un-
dermine the judicial selection process 
and with it our framework of checks 
and balances which has preserved for 
centuries the rights and freedoms we 
cherish as Americans, not to mention 
the sense of pride and comfort or peace 
of mind it provides the American peo-
ple to know that in that third coequal 
branch of Government, they can rest 
assured that their freedoms, their 
rights will be justly directed. 

To work properly, the process de-
pends on mutual trust and respect be-
tween the executive and the legislative 
branches, and when that trust and re-
spect is strained, our ability to do our 
very best as a government, to preserve 
and to protect a fair and independent 
judiciary for future generations, be-
comes in jeopardy. 

So it is into this atmosphere of polit-
ical confrontation that Judge Roberts 
was nominated to the Supreme Court. 
And it is why, frankly, I have had dif-
ficulty separating my profound dis-
appointment with the administration 
and the distrust it has fostered from 
my opinion of Judge Roberts as an in-
dividual. So to separate that opinion of 
Judge Roberts that I needed to develop 
as an individual, as a lawyer, and po-
tentially the next Chief Justice of the 
United States, ultimately, I concluded 
it is unfair to hold Judge Roberts ac-
countable for the actions of the Presi-
dent who appointed him. 

As I have set aside the history of the 
last 5 years to take a closer look at 
this nominee, it has become apparent 
to me that Judge Roberts does meet 
the test I believe we should strive to 
achieve in the judicial selection proc-
ess. After careful thought and delibera-
tion, I have concluded Judge Roberts is 
a very smart man who has an enormous 
respect for the law. 

There is no question in my mind that 
Judge Roberts has the legal skills and 
the intellect necessary to perform his 
duties on the Supreme Court. He has 
impeccable academic credentials and 
has demonstrated an impressive com-
mand of the law and Constitution 
throughout his professional career and 
during his recent confirmation hear-
ings. 

I also believe that above all else, 
Judge Roberts is devoted to the Con-
stitution and the institutional integ-
rity of the judiciary and the vital role 
it plays in our system of Government. 

I have no doubt John Roberts is a Re-
publican, like the President who ap-
pointed him. But I don’t believe his 
party affiliation will prevent him from 
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giving both sides in each case before 
the Court a fair and impartial hearing. 

Simply put, I believe John Roberts 
cares more about following the law and 
maintaining the respect for the judici-
ary than he does about politics and ide-
ology. 

I base this conclusion on the respect 
and support he has earned from law-
yers and colleagues on both sides of the 
aisle who know Judge Roberts well— 
they know him far better than I do—on 
the evidence in the record from his own 
comments and those of his colleagues 
that he has had an abiding respect for 
the Court’s decisions and that he un-
derstands the value of continuity in 
the law, and on his distinguished ca-
reer as a lawyer and advocate before 
the Federal judiciary over many years. 

I regret Judge Roberts has made this 
decision more difficult than it needed 
to be by refusing to be more forth-
coming about his views on protections 
in the Constitution for individuals, es-
pecially as those protections and guar-
antees relate to civil rights and gender 
equality. 

As many of my colleagues have al-
ready mentioned, Judge Roberts wrote 
several memos when he worked in the 
Reagan administration in which he ad-
vocated for a narrow application of 
Federal antidiscrimination statutes, 
specifically the Voting Rights Act and 
title IX. Judge Roberts indicated in his 
response to questions about these 
memos during his confirmation hear-
ings that he was representing the views 
of his client, the administration, with-
out elaborating on whether he held 
those same views today. 

He stated he could not say more re-
garding his views on those subjects be-
cause to do so might undermine his 
ability, if confirmed, to impartially 
consider similar cases that are likely 
to come before the Court. 

I believe he could have said more on 
those and other issues before crossing 
that line, but I don’t believe Judge 
Roberts is entirely to blame for failing 
to be more responsive. 

The partisan atmosphere which per-
vades the confirmation process today 
almost guarantees that Senators are 
left with no choice but to ask legiti-
mate questions of a Supreme Court 
nominee they know will not be an-
swered. So the Senate is left to make a 
decision based on the limited informa-
tion provided during the confirmation 
process and from a nominee’s previous 
work and life experience. 

My vote for John Roberts is by no 
means an endorsement of his nomina-
tion process, nor is it an endorsement 
of the decision by the administration 
to withhold documents from Judge 
Roberts’ tenure in the Solicitor Gen-
eral’s Office during the first Bush ad-
ministration. That would be helpful to 
Senators in forming an opinion about 
this nomination. These are the types of 
documents previous administrations 
have made available to the Senate dur-
ing the consideration of Supreme Court 
nominees in the past. There is no rea-

son to have not made them available in 
this instance. Future nominees to the 
Supreme Court, or any lifetime judicial 
position, may not possess the same 
outstanding personal qualities and im-
peccable reputation that helped Judge 
Roberts overcome his failure, and the 
failure of the administration, to re-
spond more fully to legitimate requests 
for information. Indeed, there have 
been past nominees who have failed to 
receive Senate confirmation, at least 
partially because they refused to an-
swer questions or release documents. 

I feel that I have done my level best, 
despite my misgivings about the ac-
tions of this administration in the 
past, to fairly and carefully and in 
good faith evaluate this nomination, 
which is my duty as a Senator. I be-
lieve I have done that. It is my hope 
and expectation that, if confirmed, 
Judge Roberts will do likewise with re-
spect to every litigant who comes be-
fore the Court, especially those who 
have not experienced the same oppor-
tunities with which he has been so 
richly blessed. 

I believe Judge Roberts will do that, 
and therefore I will support his nomi-
nation. I join my other colleagues who 
look to leadership in hopes, in hopes 
that we can mend many of the fences 
and the difficulties that have been con-
jured up by very partisan attitudes in 
these nomination processes, but to 
look toward Judge Roberts in a way 
that understands and takes in full faith 
his commitment that he will admin-
ister the law through the courts in a 
just way, without regard for his polit-
ical or personal views but with the 
kind of sincere devotion to the Con-
stitution and the rule of law and the 
precedent of the courts that he has ex-
pressed to many of us personally; that 
he will move forward, and deal with 
every litigant who comes before him in 
Court in a fair and just way. 

In closing, I wish to comment briefly 
on the future as we move beyond this 
nomination. When I first ran for office 
as a young single woman in the early 
1990s, I did so because I had hope, hope 
that I could improve my Government 
and make it more responsive to the 
needs of the citizens of my State. Per-
haps my greatest attribute was the 
fact that I was naive. It never occurred 
to me that I didn’t belong here; per-
haps that as a young woman, this 
might have been a place a little bit out 
of touch for me. But I ran because I be-
lieved in my country, I believed in the 
people of my home State, and I be-
lieved in what I had to offer. 

I see a good bit of that in Judge Rob-
erts as well. I have tried my best each 
day that I have been privileged to serve 
in public office to fulfill that commit-
ment, and today I still have great hope 
for our Nation’s future and its govern-
ment. I also have hope that we can im-
prove the judicial nomination process 
as we move forward if all people of 
good will on both sides of the aisle will 
work together in a spirit of coopera-
tion and good faith. I stand ready to do 

my part to overcome our differences as 
a nation because I believe our country 
is so much stronger if we are united 
and not divided. 

As we prepare to consider a second 
Supreme Court nominee in the coming 
weeks, I hope President Bush will take 
that opportunity to do the same. 

I yield the floor. 
Mr. GRASSLEY addressed the Chair. 
The PRESIDING OFFICER. I note 

the time is under Democratic control. 
Mr. GRASSLEY. I was aware of that. 

I was asking if there are any Demo-
crats who would object to my starting 
my comments at this point. 

The PRESIDING OFFICER. Without 
objection, the Senator from Iowa is 
recognized. 

Mr. GRASSLEY. Mr. President, be-
fore the Senator from Arkansas goes, I 
do not have prepared remarks, but to 
try to put her a little bit at ease about 
these decisions that we have to make 
on the Supreme Court because they are 
very important decisions, I would re-
flect on some history. 

For instance, I probably had the 
same concerns about President Clinton 
and Justice Breyer and Justice Gins-
burg when I voted for them. Regarding 
the political positions that Justice 
Ginsburg stood for in her life before 
coming to be a judge, I wouldn’t agree 
with many of them. But she was to-
tally qualified to be on the Supreme 
Court, and I voted for her based upon 
the proposition that Alexander Ham-
ilton said that the purpose of our ac-
tivities here of confirming people for 
the courts is basically two. Maybe 
there is some historian around who 
will say GRASSLEY has it all wrong, but 
I think it was, No. 1, to make sure that 
people who were not qualified did not 
get on the courts. In other words, only 
qualified people get appointed to the 
courts and that political hacks do not 
get appointed to the courts. 

That is somebody who was around 
when the Constitution was written, and 
the Federalist Papers, stating those 
things about our role. So I have a fair-
ly flexible point of view of how I ought 
to look at people, even those with 
whom I disagree. 

In regard to what the Senator said 
about hoping what President Bush 
would do, or what he has done in the 
past in regard to these appointments, I 
would want you to look at that as I 
looked at President Clinton being 
elected in 1992. I don’t know whether 
court appointments were an issue in 
that campaign as they were in 2000 or 
2004, but I assume that he had a man-
date to appoint whom he wanted ap-
pointed, as long as they were not polit-
ical hacks and as long as they were 
qualified. So I gave President Clinton 
that leeway. 

I am hoping that even more so with 
President Bush, since he made very 
clear to the people of this country that 
he was going to appoint strict con-
structionists and people who were not 
going to legislate from the bench. You 
may not like what he is doing, but he 
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is doing exactly what he said he was 
going to do, and I hope that would en-
hance credibility to the American peo-
ple of at least one more politician who 
keeps his word when he is in office. He 
appoints whom he said he was going to 
appoint, and that is what he is doing 
here. It should not be any surprise, and 
I hope he would be respected for doing 
that and have leeway in doing that, as 
long as they are not political hacks but 
they are qualified. 

The other one is, over a long period 
of time, to maybe take away some 
worry about whether or not we have to 
be concerned about this specific person 
doing exactly what he said he was 
going to do. I would refer to Judge 
Souter. I was thinking Judge Souter 
was maybe not exactly whom I would 
want on the Court, but he would be 
pretty close to it. During that debate— 
I think it was in committee and not on 
the floor—there was one of the Sen-
ators on your side, who I have named 
but I will not name him this time, who 
made this point about Justice Souter— 
that he didn’t have respect for the 
right to privacy and then was a threat 
to Roe v. Wade. 

Here is one Republican who thought 
maybe Souter would work out OK, 
from my point of view. There was a 
Democrat over there who thought 
Souter would be a threat to Roe V. 
Wade. We were both wrong. 

So it is difficult to predict what peo-
ple are going to do down the road, so 
you have to look at are they qualified. 
I don’t have any doubt but that Judge 
Souter is qualified to be on the Court. 
But I misjudged him and this Demo-
cratic Senator also misjudged him. 

The other one is, if you worry about 
Republicans, to look at what they 
might appoint versus what Democrats 
might appoint, and you end up getting 
something from a Republican you don’t 
like. I assume you are more to the lib-
eral end than the conservative, and you 
have to stop to think that a Repub-
lican appointed John Paul Stevens and 
a Republican appointed Justice Souter, 
two of the four most liberal people on 
the Supreme Court. 

To some extent, you get what you 
want from a Republican President as 
much as you do from a Democratic 
President because the other two were 
appointed by President Clinton. 

Then, also, from a historical stand-
point, time brings a great deal of bal-
ance to the Court. Justices change 
their views sometimes over a period of 
25 or 30 years on the Court. Or Presi-
dents that you might be thinking are 
appointing conservatives end up ap-
pointing liberals—they end up being 
liberals on the Supreme Court. 

History is going to bring balance to 
the Court. Right now, if Justice Rob-
erts is appointed, we will have four lib-
erals. I don’t need to name them. Ev-
eryone understands who they are. You 
are going to have three conservatives: 
Roberts, Scalia and Thomas. And then 
you are going to have two moderates, 
Kennedy and O’Connor—O’Connor for a 

little while now. So you have some bal-
ance, but it is tilted a little bit more 
toward the liberal side than it is to the 
conservative side. 

Maybe, when President Bush gets 
done with this next nominee, there will 
be even more balance, four conserv-
atives and four liberals and one mod-
erate, Justice Kennedy left as a mod-
erate. 

Then I keep thinking about what we 
ought to do if we want to bring balance 
to the Court, and I hear more about 
that on your side than I do on this side: 
Let’s just say that Justice Ginsburg, 
obviously a woman, and Justice O’Con-
nor is obviously a woman; we have two 
women, so maybe we ought to have a 
woman appointed to the Supreme 
Court. 

The liberal women of America have 
Justice Ginsburg as voting the way 
that they think Justices ought to vote. 
Maybe the conservative women of 
America are entitled to a seat on the 
Supreme Court. We might be fortunate 
enough to get appointed a very quali-
fied woman who is also a strict con-
structionist. Then we would have one 
liberal woman and we would have one 
conservative woman on the Supreme 
Court, and we have even more balance 
brought to the Court. 

So you see history kind of takes care 
of these things. I hope 25 years from 
now—and you are a lot younger than I 
am and you will be around here 25 
years from now—that you are satisfied 
that history will take care of all these 
problems that are brought up about 
what the Supreme Court might do 10 or 
15 years from now. 

Mrs. LINCOLN. If the Senator will 
yield, I want to say how grateful I am 
to my chairman because he always 
does provide hopefulness, without a 
doubt, as well as a bipartisan attitude, 
in trying to get things done. 

I guess you are exactly right. Some 
of my fear comes from the role that I 
have in helping to create history and 
the thoughtfulness that I need to put 
into it. 

Some of it also certainly comes from 
recognizing that there is a right way 
and a wrong way to do everything. My 
hope is, as we go through these proc-
esses, that we become a more united 
body, looking at the right way to go 
about things and a more unified way. 

I am grateful to the chairman. He is 
always a wonderful Member of this 
body to work with and he always 
brings balance and hopefulness and I 
am glad he is my chairman. 

Mr. GRASSLEY. She said she is glad 
I am her chairman. She means she and 
I serve on the Finance Committee to-
gether. I don’t want to mislead the au-
dience, I am not chairman of the Judi-
ciary Committee. 

Mr. President, I will proceed, then, 
with the remarks I wanted to make in 
regard to my support for Judge John 
Roberts to be the next Chief Justice of 
the United States. I do support that 
nomination. Judge Roberts has earned 
our vote. He understands the proper 

role of a judge in our constitutional de-
mocracy. He understands the courts 
are not superlegislatures. 

He understands that I am elected to 
be a legislator, to make law. If people 
do not like the law I make, they can 
vote me out of office. But if Judge Rob-
erts makes law, with a lifetime ap-
pointment to the Court, he can never 
be voted out of office unless he is im-
peached. He understands that the 
courts are not responsible for address-
ing every social ill or injustice that, in 
fact, ought to be settled through law 
and public policy. He understands that 
courts do not create new rights. Rath-
er, courts protect those liberties and 
rights guaranteed by our Constitution 
and the laws appropriately enacted by 
Congress and State legislatures. 

He also understands that there are a 
great deal—infinitesimal—number of 
unenumerated rights out there for you 
and me that are reserved under our 
Constitution to the States and to the 
people thereof. 

Judge Roberts said this to the com-
mittee: 

Judges and Justices are servants of the 
law, not the other way around. Judges are 
like umpires. Umpires don’t make rules, 
they apply them. 

Judge Roberts underscores that 
‘‘judges and Justices’’ make sure ev-
erybody plays by the rules. But these 
rules limiting the power of Govern-
ment over the people apply to the 
courts as well. He made it very clear to 
us. In Judge Roberts’ view, ‘‘Not every-
body went to a ball game to see the 
umpire.’’ 

That is the right approach to the job 
of a Supreme Court Justice. 

Judge Roberts has demonstrated, 
particularly to the committee, that he 
understands the limited nature of 
judges, and especially the humility and 
the modesty necessary to be the kind 
of judge we need on our highest Court. 
Judge Roberts believes that courts 
may act only to decide cases and con-
troversies. That is exactly what it says 
in article III of the Constitution. So 
judges cannot address every 
unaddressed and unremedied social 
problem. 

Judge Roberts said: 
Judges have to decide hard questions when 

they come up in the context of a particular 
case. That is their obligation. But they have 
to decide those questions according to the 
rule of law, not their own social preferences, 
not their policy views, not their personal 
preferences but according to the rule of law. 

That is what he told us in com-
mittee. 

Judge Roberts also said: 
We don’t turn a matter over to a judge be-

cause we want his view about what the best 
idea is, what the best solution is. It is be-
cause we want him or her to apply the law. 
Let me say parenthetically, as I would inter-
pret that, not to make law, but to apply the 
law. 

He went on to say: 
They— 

Meaning judges— 
are constrained when they do that. They are 
constrained by the words that I choose to 
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enact into law in interpreting that law. They 
are constrained by the words of the Constitu-
tion. They are constrained by the precedents 
of the other judges that became part of the 
rule of law that they must apply. 

This answer he gave to the com-
mittee demonstrates that Judge Rob-
erts believes in and will exercise judi-
cial restraint on the bench. This prin-
ciple of judicial restraint is a corner-
stone of our constitutional system, 
best defined by the tenth amendment— 
that that power is not specifically 
given to the Federal Government or re-
served to the States and the people 
thereof. This is the defining char-
acteristic of the judiciary in our Gov-
ernment of divided powers. 

In particular, I was pleased when 
Judge Roberts told the committee that 
he has no agenda to bring to the bench. 
I want to remind you what Judge Rob-
erts said in a very short opening state-
ment. To quote a little bit of it: 

I come before the committee with no agen-
da. I have no platform. Judges are not politi-
cians who can promise to do certain things 
in exchange for votes. I have no agenda but 
I do have a commitment. If I am confirmed, 
I will confront every case with an open mind. 
I will fully and fairly analyze the legal argu-
ments that are presented. I will be open to 
the considered views of my colleagues on the 
bench, and I will decide every case based on 
the record according to the rule of law, with-
out fear or favor, to the best of my ability, 
and I will remember that it’s my job to call 
the balls and strikes and not to pitch or bat. 

I was also pleased when Judge Rob-
erts told the committee that: 

I had someone ask me in this process: Are 
you going to be on the side of the little guy? 
And you obviously want to give an imme-
diate answer. But as you reflect on it, if the 
Constitution says that the little guy should 
win, the little guy is going to win in court 
before me. But if the Constitution says that 
the big guy should win, well, then the big 
guy is going to win because my obligation is 
to the Constitution. That’s my oath. 

So, obviously, Judge Roberts will 
strive to uphold the Constitution and 
the laws of the United States, regard-
less of his personal beliefs. 

I want to take a little time to com-
mend Chairman SPECTER for con-
ducting a fair and respectful hearing. I 
am pleased we are looking at a timely 
up-or-down vote on this nominee. Obvi-
ously, so many people for so long were 
inclined to filibuster judges, and to 
have this important person—this 
‘‘well-qualified’’ person—go through in 
the tradition of the Senate doing what 
the Constitution says to do, give its ad-
vice and consent with a 51-vote margin, 
is something that surprises me to some 
extent after the last 2 years. But to 
have it happen gives me a very warm 
feeling toward all my colleagues for 
having that up-or-down vote. 

Article II of the Constitution puts 
the appointment power in the execu-
tive, and says the President gets to 
nominate the person of his choice to 
the Supreme Court. And President 
Bush in an unprecedented manner con-
sulted with more than 70 Senators on 
both sides of the aisle before sending 
up Judge Roberts’ nomination. Presi-

dent Bush didn’t have to do that under 
the Constitution. But it was wise for 
him to so do. 

Even though I have been a member of 
the Judiciary Committee for my 25th 
year, I don’t remember a President who 
has talked to me about who I think 
ought to be appointed. I wouldn’t want 
to say over 25 years that I couldn’t 
have forgotten some Republican or 
Democrat talking to me about it, but I 
don’t remember. I was consulted by 
this President on the type of person I 
thought should be nominated. I was 
even offered to give names, if I wanted 
to. And I took advantage of giving my 
advice to him. 

At the hearing which Senator SPEC-
TER conducted, Senators were able to 
ask numerous questions of the nominee 
over a period of 3 days. The Judiciary 
Committee also reviewed thousands of 
documents, opinions, and other infor-
mation produced by the White House. 

Throughout the process, Judge Rob-
erts was patient; he was candid and 
forthcoming in his responses. 

Judge Roberts clearly has been the 
most scrutinized judicial nominee to 
come before the Senate in my years on 
the committee. No nominee in these 
years before the committee has testi-
fied as thoroughly and comprehen-
sively on his judicial philosophy as 
Judge Roberts. I have gone through 10 
Supreme Court hearings. Judge Rob-
erts’ command of the law and the facts 
of cases was without precedent. 

Still, some of my colleagues objected 
to Judge Roberts’ refusal to review the 
results of cases. But his refusal was ab-
solutely the right thing to do. Judge 
Roberts wisely resisted the bait to con-
fuse results and reasoning when it 
comes to the judicial function. No 
doubt this greatly frustrated some of 
my colleagues, particularly on the 
other side of the aisle, who wanted to 
impose litmus tests on all judicial 
nominees, who want to extract com-
mitments from nominees to rule in a 
predetermined way, their political way, 
regardless of the facts of the law. 

If they can’t get that, if they can’t 
get allegiance to their personal polit-
ical predilection, and work with their 
far-left activist groups, well, then it 
seems as though that nominee isn’t 
worthy of their vote. 

It stymies me why it would be wrong 
for the President of the United States 
to ask a nominee if they support Roe v. 
Wade or not—and Judge Roberts under 
oath answered the question of whether 
the President discussed it with him, 
and the President didn’t discuss it with 
him—but a lot of Senators were saying, 
or at least implying, that it would be 
wrong for the President to get that 
sort of litmus test type of commitment 
from a nominee, but some of those very 
same Senators found it not in the least 
bothering their conscience to ask him 
exactly that same question and expect 
an answer from him. 

Frankly, I have no way of knowing 
how Judge Roberts will rule on the 
hot-button issues in the next 25 years. 

I acknowledge that he might rule in 
ways that will disappoint me in some 
of the same ways that I was dis-
appointed by Justice O’Connor, Justice 
Kennedy, and Justice Souter in the 
years since they have been on the 
Court. These were all nominees I sup-
ported through the Supreme Court con-
firmation process, but no Senator has a 
right to impose his or her particular 
litmus test on an otherwise qualified 
nominee. 

I voted, as I said earlier to the Sen-
ator from Arkansas, for Ruth Bader 
Ginsburg, as did almost all of my Re-
publican colleagues, because we ac-
knowledge the President’s—that was 
President Clinton—primacy in the ap-
pointments to the Supreme Court, even 
where we knew this Justice Ginsburg 
had a different philosophy. I knew then 
that I shared very little in terms of po-
litical, social, or philosophical views of 
Ruth Bader Ginsburg. As everyone 
knows now, Judge Ginsburg was then 
affiliated very closely with extremely 
liberal views—views a majority of the 
American public would deem way out 
of the mainstream. But the Judiciary 
Committee evaluated her as a fully 
competent person to serve on the Su-
preme Court. And then because of that, 
because we were doing what we should 
constitutionally be doing, we voted her 
in 96 to 3. 

As I said in committee, it seems 
there is a whole new ball game out here 
when we have an individual with the 
competence, intelligence, and bril-
liance of Judge Roberts who nonethe-
less is going to get a lot of Democrats 
voting against him. This says far more 
about the Democrats today than it 
does about the nominee John Roberts. 

The truth is that at another time 
Judge Roberts would have been con-
firmed 100 to 0, and properly so, as Jus-
tice Scalia 20 years ago was approved 
almost unanimously. Today’s Demo-
crats have made the needle’s eye for 
approving so small, so impossibly tiny, 
even the Supreme Court giants of the 
past could never pass through it. 

The reality is that today’s Democrat 
Party seems to be beholden to far left 
pressure groups who know their radical 
agenda for America can only be imple-
mented by judicial fiat. I am sad to say 
that the other party has expressed an 
unquestionable loyalty to what is prob-
ably their base but a base out of touch 
with the vast majority of Americans. 

When we finally cast our vote on the 
nomination of Judge Roberts, most 
Senate Democrats will show they will 
be voting in lockstep with the demands 
of their leftwing interest groups re-
gardless of how qualified, brilliant, or 
worthy the nominee is. 

On the other hand, I have to admit 
since I prepared these remarks, I have 
heard speeches by two Members of that 
party within the last hour who I did 
not think would come to the conclu-
sion of voting for him, who have said 
within the last hour they were going to 
vote for Judge Roberts. I am pleased 
with that. 
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But we still have a situation that has 

been demonstrated over the last 3 
years, up until May of this year when 
some judges finally got through for the 
circuits, that judges were being held up 
for very partisan reasons. The other 
party and their outside groups have 
their own agenda. They want the Su-
preme Court or courts, generally, to 
implement it, particularly things they 
might not be able to get through the 
Congress of the United States. 

My colleagues like to say they voted 
for more judges appointed by Repub-
lican Presidents than judges appointed 
by Democrat Presidents. But my 
friends on the other side of the aisle 
who say this, are not telling the whole 
picture. Sure, they voted for a lot of 
Republican nominees during my time 
in the Senate. More Republican nomi-
nees have been sent up for consider-
ation than Democrat nominees. The 
point is, the Democrats have stuck like 
glue to their outside interest groups 
through thick and thin and voted in 
lockstep against more Republican-ap-
pointed judges than Republicans have 
voted against Democrat-appointed 
judges. That has been by a landslide 
margin. 

The fact is, a majority of the Demo-
crats voted in lockstep against Judge 
Bork and Justice Thomas. A majority 
of Democrats voted in lockstep against 
Justice Rehnquist when he was ele-
vated to Chief Justice. 

On the other hand, Republicans voted 
overwhelmingly for President Clinton’s 
two liberal nominees, Justices Gins-
burg and Breyer. So I think my party 
has shown it is not wedded to the sin-
gle-issue interest groups. 

My friends on the other side of the 
aisle are weaving revisionist history 
saying the more conservative Justices 
of the Court, such as Scalia and Thom-
as, are the ones who are really the judi-
cial activists on the bench. But we all 
know this is just not true. 

The American people know what is 
really going on. The liberal leftwing in-
terest groups and Senate enablers, as 
my friend, Senator HATCH, has some-
times called them, want to win in the 
courtroom what they cannot win in the 
ballot box. The Democrats have taken 
this to a new level. They are already 
talking about filibustering the next 
nominee, and we do not even know who 
that is yet. They are really the ones 
who are judicial activists. 

We should take care because the 
independence of the Federal judiciary 
is at stake. Our entire framework of 
government as we know it and was in-
tended by the Framers is at stake. 

We are told the Democrats are laying 
the groundwork for the next Supreme 
Court nominee by sending a message, I 
presume, to the President and those of 
this party. These messages are an argu-
ment that Justice O’Connor must be 
replaced by a liberal or moderate, and 
that individual should be a woman or 
another minority, claiming the balance 
of the Court must be maintained at all 
costs. 

I hope I made this clear in my com-
ments that Senator LINCOLN listened to 
so closely, and that was that history 
takes care of a lot of this. Of the four 
liberals on the Supreme Court today, 
two were appointed by Republicans, 
President Ford and President Bush 1. 
The moderates, O’Connor and Kennedy, 
were appointed by a Republican Presi-
dent. So we do not know what we get. 
I wish we did. I wish we could predict 
25 years from now, but we can’t. 

The Democrats did not expect Presi-
dent Clinton to appoint a moderate 
judge to replace Justice Byron White. I 
remind my colleagues that Justice 
White was one of the two Justices who 
dissented in Roe v. Wade. We Repub-
licans did not say: Well, Justice White 
is retiring so we need to make sure we 
appoint another person like Justice 
White to the Supreme Court. President 
Clinton wasn’t elected to appoint peo-
ple the Republicans wanted. 

The PRESIDING OFFICER. Under 
the previous order, the time from 6:20 
to 7:20 is under the control of the Dem-
ocrat side, if the Senator would like to 
ask unanimous consent to finish his re-
marks. 

Mr. GRASSLEY. I ask unanimous 
consent for 3 or 4 more minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GRASSLEY. So we get appoint-
ments such as Ruth Bader Ginsburg, 
totally qualified to be on the Court. I 
voted for her; Justice Breyer, totally 
qualified to be on the Court, I voted for 
him. We did not try to second-guess 
President Clinton. 

Clearly, Justice Ginsburg does not 
share Justice White’s philosophy. Yet 
Senate Republicans overwhelmingly 
confirmed her, with only three ‘‘nay’’ 
votes. The fact is, the President picked 
people they thought would be good Jus-
tices. 

The bottom line is we should not be 
thinking of liberal, conservative, or 
moderate judges—men or women for 
that matter. We ought to think of who 
is qualified. If you are qualified for the 
job, you ought to get the vote of the 
Senate. Someone who has the right 
temperament and integrity on the job 
is also a requirement. But these lib-
erals I voted for have had that as well. 

Judge Roberts recognized this prob-
lem, politicizing the Federal bench, 
and in particular the Supreme Court, 
when some of my colleagues on the 
other side of the aisle attempted to pin 
him down on certain litmus test ques-
tions at his nomination hearings. 
Judge Roberts said: 

[I]t is a very serious threat to the inde-
pendence and integrity of the court to politi-
cize them. I think that is not a good develop-
ment to regard the courts as simply an ex-
tension of the political process. That’s not 
what they are. 

Judge Roberts went on to say: 
Judges go on the bench and they apply and 

decide cases according to judicial process, 
not on the basis of promises made earlier to 
get elected and promises made earlier to get 
confirmed. That’s inconsistent with the inde-
pendence and integrity of the Supreme 
Court. 

I am in total agreement with that 
statement. So when Judge Roberts tes-
tifies his oath is to uphold the Con-
stitution and the laws of the United 
States and that he won’t impose a po-
litical or social agenda in his decision-
making, that is what we need to hear. 
That is because the bottom line is, ir-
respective of Judge Roberts’ impressive 
resume, brilliant intellect, and per-
sonal integrity, he would not be quali-
fied to be a Supreme Court Justice un-
less he was truly willing and able to 
subject himself to that judicial re-
straint. 

Judge Roberts says his obligation is 
to the Constitution and that is his 
oath. He says he will not impose his 
personal views on the people but will 
make decisions in an impartial manner 
in accordance with the Constitution, 
the laws enacted by Congress. He says 
he will be modest in his judging and ex-
ercise judicial restraint. He says he 
will respect the limited role of a judge 
in society. That is the kind of Justice 
we need to see on the Supreme Court. 
That is the kind of Justice the Senate 
should support. 

I yield the floor. 
Mr. JEFFORDS. Mr. President, gen-

erally when we vote, the decisions we 
make can be revisited within a few 
months or years. This year’s appropria-
tions policy can be replaced by a new 
one next year. Unintended con-
sequences can be rectified, legislation 
fine tuned. 

But the consequences of confirming a 
Supreme Court Justice last well be-
yond a Senator’s term and maybe even 
his or her life. Given Judge John Rob-
erts’ age, he may be making critical 
decisions on constitutional rights when 
my newborn grandson is welcoming 
children of his own into this world. 

Not surprisingly then, I consider vot-
ing on the confirmation of a Supreme 
Court Justice, and especially the Chief 
Justice, one of the most important re-
sponsibilities of a Senator. 

While I have considered and voted on 
four Supreme Court nominees during 
my tenure in the Senate, the nomina-
tion of Judge Roberts to be the 17th 
Chief Justice of the U.S. Supreme 
Court is my first chance to consider 
the nomination of an individual to be 
the Chief Justice. 

I have spent a great deal of time the 
last few weeks considering this nomi-
nation. I looked at Judge Roberts’ deci-
sions during his tenure on the D.C. Cir-
cuit Court of Appeals, reviewed the 
memorandums he wrote while working 
in the Reagan administration, watched 
the nomination hearing, and listened 
to what my Senate colleagues have 
said on this nomination. After consid-
ering all of this, I have decided to sup-
port Judge Roberts’ nomination to be 
Chief Justice of the U.S. Supreme 
Court. 

My decision to support Judge Rob-
erts did not come easily. As my father, 
who served as the Chief Justice of the 
Vermont Supreme Court, first taught 
me, the law trumps any personal be-
liefs when a judge is working to reach 
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a decision on a case. A fair, equal appli-
cation of the law is what Olin Jeffords 
was known for, which is a reflection of 
Vermont’s view of the judiciary. 

As the former attorney general in 
Vermont, and as a lawyer, I have al-
ways been deeply devoted to the Fram-
ers’ concept of an independent judici-
ary filled with intelligent, capable in-
dividuals serving the law and the pub-
lic. As a Senator, I have watched in 
dismay as this independence has in-
creasingly been threatened and de-
meaned by partisan bickering. 

It has been my general policy while 
in the Senate to support the executive 
branch nominations made by a Presi-
dent, provided the individual is appro-
priately qualified and capable of per-
forming the duties required of the posi-
tion. However, while a position in the 
executive branch lasts only as long as 
the President remains in office, an ap-
pointment to the Federal bench is for 
the life of the nominee. 

I believe it would be illogical to as-
sume that our Founding Fathers used 
the phrase, ‘‘ . . . with the Advice and 
Consent of the Senate . . .’’ in the Con-
stitution to mean the Senate can only 
look at the legal experience and char-
acter of a judicial nominee. So in addi-
tion to those factors I also look at a 
nominee’s judicial temperament and 
ideology and whether these factors will 
influence the decisions they make. 

This higher standard is especially ap-
propriate for a nominee to the U.S. Su-
preme Court. This Court is the final 
authority on the meaning of laws and 
the U.S. Constitution. The Supreme 
Court gives meaning to what is the 
scope of the right of privacy; whether 
Vermont’s limits on campaign con-
tributions and spending are constitu-
tional; what is an unreasonable search 
and seizure; how expansive the power 
of the president can be; or whether 
Congress exceeded its power in passing 
a law. These are issues that affect ev-
eryone, and it is the responsibility of 
the Senate to closely and carefully re-
view every nominee to the Supreme 
Court. 

There are clearly many stances 
Judge Roberts took as a lawyer in the 
Reagan administration that I do not 
agree with. Here it is unfortunate the 
Senate has been denied access to the 
memorandums Judge Roberts wrote 
while part of the Solicitor General’s of-
fice. These documents would have pro-
vided a more complete picture. 

From the record we have, nobody has 
raised a question on whether Judge 
Roberts has the proper legal experience 
or character to be the next Chief Jus-
tice of the U.S. Supreme Court. It also 
appears to me from a review of his judi-
cial decisions that Judge Roberts has 
not allowed his judicial temperament 
or ideology to influence his decision-
making process. 

This belief was reinforced by Judge 
Roberts himself in sworn statements 
he made to the Senate Judiciary Com-
mittee. In his opening statement Judge 
Roberts stated, ‘‘I have no platform.’’ 

He also said, that he would ‘‘confront 
every case with an open mind . . . And 
I will decide every case based on the 
record, according to the rule of law, 
without fear or favor, to the best of my 
ability.’’ Near the end of 3 days of tes-
timony Judge Roberts reiterated this 
view when he said, ‘‘I set those per-
sonal views aside.’’ 

With the information and sworn tes-
timony on the record it is clear Judge 
Roberts has the necessary legal experi-
ence and character to be the Chief Jus-
tice of the U.S. Supreme Court. It also 
appears that Judge Roberts will use 
the law and the Constitution to make 
his judicial decisions, not his ideolog-
ical or personal beliefs. Judge Roberts 
gave this pledge at the conclusion of 
his opening remarks, ‘‘I will be vigilant 
to protect the independence and integ-
rity of the Supreme Court, and I will 
work to ensure that it upholds the rule 
of law and safeguards those liberties 
that make this land one of endless pos-
sibilities for all Americans.’’ I trust he 
will stay true to these words during his 
tenure as Chief Justice. History will be 
the judge. 

Finally, let me acknowledge and 
thank the Senate Judiciary Com-
mittee. Senators SPECTER and LEAHY 
led a dignified, bipartisan and thorough 
hearing on Judge Roberts. For all this 
hard work they deserve our thanks and 
appreciation. 

Mr. GREGG. Mr. President, I rise 
today to speak on the nomination of 
Judge John Roberts to become Chief 
Justice of the United States. If con-
firmed, which is widely expected, 
Judge Roberts would be the seven-
teenth Chief Justice in Nation’s his-
tory. As such, this nomination is his-
torically significant, both in its rel-
ative rarity and its potentially lasting 
impact on our judiciary. The confirma-
tion process therefore warrants seri-
ous, meaningful, and dignified consid-
eration by the Senate. I believe that 
the Senate has met this responsibility 
over the past weeks, in spite of the ef-
forts by outside groups and the urgings 
of some members to turn the process 
into something much different. After 
closely following the confirmation 
hearings and careful review of the 
nominee, I strongly support President 
Bush’s nomination of Judge Roberts to 
be the next Chief Justice. 

Let me first start by saying the obvi-
ous, Judge Roberts is an incredibly tal-
ented and gifted attorney. Armed with 
a sharp legal mind and extensive expe-
rience making arguments before the 
Supreme Court, this man is truly one 
of the best in a very select group of 
legal superstars—namely, the exclusive 
club of Supreme Court appellate spe-
cialists. Judge Roberts has therefore 
rightfully received broad praise from 
coworkers and from all corners of the 
legal community. He also is respected 
by the very Justices whom he may 
soon be sitting alongside, and he has 
served our Nation ably on the D.C. Cir-
cuit Court of Appeals. We are all famil-
iar with these facts, and even my col-

leagues who somehow oppose this nom-
ination have not questioned Judge 
Roberts’ intellect or legal skills. 

Judge Roberts has testified, under 
oath, about his views regarding the 
proper constitutional role of a Supreme 
Court Justice and the judiciary branch 
overall. Consistently and repeatedly, 
he has said that Justices and judges 
should approach each case with an 
open mind and decide cases according 
to the rule of law—and not based on 
their own personal preferences or pol-
icy views. Judge Roberts has testified, 
again under oath, that he would fully 
and fairly analyze the legal arguments 
that come before the Court. He has 
made it clear that judges are not poli-
ticians or legislators, and that he is 
committed to upholding the cherished 
liberties and rights that are enshrined 
in our constitution. Roberts also has 
stated, under oath, that he is mindful 
of precedent, recognizes constitutional 
protections for the right to privacy, 
and strongly believes in protecting the 
judiciary’s independence. 

During 20 hours of oral testimony 
and after responding to approximately 
500 questions, Judge Roberts made it 
clear—consistent with past precedent 
for other nominees—that he is not 
going to comment on unsettled areas of 
law that may come before the Supreme 
Court. Although some outside groups 
and some of my colleagues chafe at 
such comments, it is wholly appro-
priate and, in fact, ethically required 
to protect the Court’s integrity. More-
over, many of these same individuals 
seeking a change in precedent did not 
complain when previous judicial nomi-
nees invoked this requirement, such as 
now Justice Ruth Bader Ginsburg, 
whom I supported back in 1993 during 
her confirmation proceedings. But now, 
sadly, it appears that some of my col-
leagues want judicial nominees, or at 
least those nominated by President 
Bush, to start issuing opinions on fu-
ture cases even before the nominees are 
confirmed, before the facts of the cases 
are ascertained, and before both sides 
present their legal arguments before 
the Court. 

This focus on litmus tests and polit-
ical, even religious, ideology during 
the confirmation process not only un-
dermines the Supreme Court’s role— 
namely, that of an impartial arbiter of 
the most important cases—but also 
represents a potentially dangerous evo-
lution in the history of the confirma-
tion process. Throughout the history of 
the Senate, Supreme Court nominees 
have not been expected to swear under 
oath what their opinions will be on un-
settled areas of law. I believe that this 
is a good thing. If the confirmation 
process were to become a series of lit-
mus tests and ideological hurdles, the 
Senate would be politicizing the one 
branch of government that the Found-
ing Fathers intended to be above poli-
tics. The men and women who serve on 
the Federal bench would no longer be 
determined on the basis of their legal 
qualifications and dedication to uphold 
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the rule of law, but mainly based on 
who wins at the ballot box and on cer-
tain hot button issues. Is this what we 
or the American people want? 

I am hopeful that the Senate will not 
go down this path and establish a 
precedent that we will someday look 
back on with regret. Fortunately, most 
of my colleagues, led by the majority 
leader, share this same hope and have 
done an admirable job throughout the 
Senate’s review of the Roberts nomina-
tion. They have stayed true to the Sen-
ate’s proper role under the Constitu-
tion and to what truly matters when 
confirming a judicial nominee. I would 
never want to come before a court 
knowing that the judge already has 
made up his mind based on certain per-
sonal views and therefore I will never 
get a fair hearing. Rather, I want 
someone who is bright, considerate of 
different viewpoints, experienced, and 
dedicated to upholding the rule of law 
with the Constitution as his guide. In 
his life, career, and under oath, Judge 
Roberts already has shown that he 
would be precisely this type of Chief 
Justice. In fact, I cannot recall a judi-
cial nominee in recent memory that 
lives up to this ideal as much as Judge 
Roberts. As a result, I am pleased to 
support this nomination and applaud 
President Bush for making such an 
outstanding choice. 

Mr. INOUYE. Mr. President, I had the 
privilege and honor of meeting with 
Judge Roberts. I was impressed by his 
legal scholarship, but expressed a hope 
that he would be forthright and open 
with the American people as he pro-
gressed through the Senate confirma-
tion process. Although I must regret-
fully conclude that there are still ques-
tions outstanding on Judge Roberts’ 
record, in light of the urgency of ensur-
ing that our Nation’s Supreme Court 
has its full complement of Justices, I 
agree with my Democratic and Repub-
lican colleagues that his nomination 
should be given an up-or-down vote. 

I have studied the development of the 
Supreme Court by our Founding Fa-
thers, and it is apparent to me that our 
Nation’s leaders did not want this 
group of citizens to be subjected to the 
political pressures of the day, so they 
provided for lifetime appointments, 
with no termination date. Further, 
candidates were not required to be law-
yers, perhaps as a reminder that legal 
brilliance alone does not qualify a man 
or woman to sit on the bench of our 
highest court. Integrity, compassion, 
and wisdom are also required in equal— 
or perhaps greater—measure. 

Reconciling lifetime appointments 
with the demands of democratic elec-
tions, created understandable con-
sternation. After much debate, our 
Founding Fathers provided that the ex-
ecutive and legislative branches of our 
Federal Government would employ 
every means available to them to make 
certain that the selection is a wise one, 
and one that a nation could live with 
for the lifetime of the judge. Today, we 
walk again the careful path laid out by 

the Founding Fathers to ensure for the 
American people that Judge Roberts is 
a man worthy of their trust. 

Fully realizing that Judge Roberts 
will most certainly receive substantial 
support from the Senate, I will cast my 
vote against this appointment. I do not 
object to Judge Roberts’ politics, nor 
do I object to his personal beliefs. Our 
democracy guarantees him both the 
freedom to think and speak as he 
chooses, and the opportunity to ascend 
to any position in our government for 
which he is qualified. 

My concerns lie instead with the fail-
ure of the Department of Justice and 
the White House to honor the request 
of members of the Senate Judiciary 
Committee to make available certain 
documents relating to 16 cases Judge 
Roberts worked on when he served as 
Principal Deputy Solicitor General. 
These documents, written during Judge 
Roberts’ tenure in his most senior ex-
ecutive branch position, are relevant to 
the Senate’s evaluation of his fitness 
to serve as the Chief Justice of the 
highest court of this land. 

I am not suggesting that these docu-
ments might contain dark shadows— 
far from it. The refusal of the White 
House to allow the American people to 
see this corner of Judge Roberts’ 
record, however, deviates from the 
careful road our Founding Fathers 
paved for us so many years ago, and 
leaves Americans wondering, ‘‘Do those 
papers hide something I should know?’’ 

Many groups have questioned Judge 
Roberts’ position on civil rights. His 
early writings outline defiance toward 
review of civil rights violations by Fed-
eral courts, and many have asked how 
his views have evolved over the years. 
As one who has spent his life fighting 
against baseless prejudice and dis-
crimination, I share these concerns. 
Would the papers withheld from our 
sight have answered these questions? 
We will never know. 

Throughout my career I have sup-
ported a woman’s right to choose. I 
have supported Roe v. Wade. I have 
also supported stem cell research. The 
responses Judge Roberts provided when 
questioned about these issues did not 
assure me that these questions would 
be seriously considered. I hope I am 
wrong. Perhaps the papers hidden from 
our sight would have allayed my fears. 

Similarly, my questions on Judge 
Roberts’ thoughts on the death pen-
alty, and habeas corpus review by the 
Federal courts will never be answered. 

I am not against the person. As I 
noted, I am impressed by his legal 
scholarship. Although we seem to differ 
on the fundamental issues of the day, I 
respect his right to freely form and 
hold his own opinions. I do, however, 
object to the failure of the White 
House, the Department of Justice, and 
ultimately Judge Roberts himself, to 
make available documents from his 
past. The American people deserve a 
nominee unclouded by needless se-
crecy—and our democratic heritage de-
mands that the President and the Con-

gress work together to confirm the 
worthiness of any man or woman to sit 
as a Supreme Court Justice. To affirm 
my allegiance to these most American 
of principles, I will vote, ‘‘no.’’ 

Mr. CHAFEE. Mr. President, after 
careful consideration, I will support 
the nomination of Judge John Roberts 
to be Chief Justice of the Supreme 
Court. 

When he was nominated by President 
Bush in July, it was clear that Judge 
Roberts had the necessary professional 
qualifications to sit on the Supreme 
Court. He graduated from Harvard Col-
lege, summa cum laude, in 1976, and re-
ceived his law degree, magna cum 
laude, in 1979 from the Harvard Law 
School where he was managing editor 
of the Harvard Law Review. 

Mr. Roberts clerked for Judge Henry 
J. Friendly of the U.S. Court of Ap-
peals for the Second Circuit and for 
then-Associate Justice William H. 
Rehnquist. 

John Roberts has served his country 
twice, working for the President. First, 
he served as Special Assistant to 
United States Attorney General Wil-
liam French Smith. He returned to 
government service in the first Bush 
administration, serving as Principal 
Deputy Solicitor General of the United 
States. 

As a lawyer, Roberts has presented 39 
oral arguments before the Supreme 
Court covering the full range of the 
Court’s jurisdiction, including admi-
ralty, antitrust, arbitration, environ-
mental law, first amendment, health 
care law, Indian law, bankruptcy, tax, 
regulation of financial institutions, ad-
ministrative law, labor law, federal ju-
risdiction and procedure, interstate 
commerce, civil rights, and criminal 
law. 

During the hearings before the Sen-
ate Judiciary Committee, Senators ex-
tensively probed the judicial philos-
ophy of Judge Roberts. I think our col-
leagues Senator SPECTER and Senator 
LEAHY did an excellent job and con-
ducted a fair and thorough hearing. 

We do not know how Judge Roberts 
will rule in many cases. What we do 
know is that he was nominated by a 
President who, in the glare of the 
lights of a campaign, clearly indicated 
the type of Supreme Court nominee 
that he would favor. We also know that 
Judge Roberts is an extraordinarily ac-
complished man with the right tem-
perament. 

I have long noted that I believe we 
must retain an appropriate balance on 
the Supreme Court. I was pleased that 
during the hearings, Judge Roberts un-
equivocally acknowledged that the 
Constitution contains a right to pri-
vacy. He further testified that the 
right to privacy is not a narrow right. 
He explained his belief that the right 
to privacy was sufficiently broad to 
allow the courts to apply it to chang-
ing circumstances. It was important to 
hear Judge Roberts state that as a Su-
preme Court justice, he would strive to 
follow precedent in order to ensure sta-
bility in the law. 
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I wish Judge Roberts well as he takes 

his seat as Chief Justice of the United 
States Supreme Court. 

Mr. HAGEL. Mr. President, 25 years 
from now most of the events and per-
sonalities of September 2005 will have 
passed into the pages of history. New 
Orleans will once again stand proudly 
as one of America’s most vibrant cit-
ies; America will have been forced to 
address our need for energy independ-
ence; and the legacies of today’s politi-
cians will be the work of tomorrow’s 
history professors. However, the con-
firmation of John Roberts as the 17th 
Chief Justice of the United States Su-
preme Court could well be even more 
significant in 2030 than it is today. The 
Roberts Court will have a profound and 
historic impact on the preservation of 
liberty for decades to come. 

I first met John Roberts when we 
both served in the Reagan administra-
tion in the early 1980s. He is a person of 
enormous intelligence, character and 
judgement. His performance in his Sen-
ate confirmation hearings earlier this 
month transcended television ads, 
internet blogs, television talking 
heads, and the million dollar industry 
that reduces the judicial nominations 
process to caricatures and buzz words 
across the political spectrum. As many 
of my colleagues have noted, the Rob-
erts confirmation hearings forced a se-
rious examination of the role of the Su-
preme Court and the Federal Govern-
ment in our society. 

My beliefs about the role of Govern-
ment were shaped and molded when I 
served on the staff of Nebraska Con-
gressman John Y. McCollister in the 
1970s. I remember him warning Amer-
ica about the wholesale disregard of 
the 10th Amendment to the Constitu-
tion which states: 

The powers not delegated to the United 
States by the Constitution, nor prohibited to 
it by the States, are reserved to the States 
respectively, or to the people. 

In the late 1930s and early 1940s, the 
Supreme Court used Article I, Section 
8 of the Constitution which gives the 
Federal Government the power to ‘‘reg-
ulate commerce,’’ as a crowbar to pry 
open the lid of federalism and more 
fully insert the Federal Government 
into the lives of the American people. 
By the 1970s, we saw an expansion of 
the Federal Government’s power our 
Founders could not have imagined. 

At the same time that Congressman 
McCollister was invoking the 10th 
Amendment in the House of Represent-
atives, Justice William Rehnquist was 
frequently the lone voice on the Su-
preme Court for the discretion of 
States and the integrity of the 10th 
Amendment. Much has been said about 
William Rehnquist in the last month. 
He was a giant of our time. As history 
considers his legacy, I believe his abil-
ity to move the Court back to a respon-
sible position concerning federalism 
will be his greatest accomplishment. In 
this, he had a strong ally in Justice 
Sandra Day O’Connor. 

The Founders did not arrive at the 
10th Amendment by accident. It was a 

necessary compromise in order to get 
the Constitution ratified. The Found-
ers believed that the Constitution must 
protect the citizens of the United 
States from the consolidation of the 
Federal Government’s power. History 
has proven them wise. Well meaning 
politicians never have enough power to 
do all the good things they believe are 
essential to the Nation’s well-being. 
History shows that the growth of cen-
tral governments is no substitute for 
the ingenuity and energy of individual 
citizens. 

It was President Woodrow Wilson 
who said: 

The history of liberty is a history of the 
limitation of governmental power, not the 
increase of it. 

As we work to address 21st century 
challenges like terrorism, the pro-
liferation of weapons of mass destruc-
tion and incredible advances in tech-
nology, we will constantly be con-
fronted with the need to balance the 
expansion of the Federal Government’s 
power with States rights, individual 
liberties and national security. As we 
act to secure our Nation, we must also 
guard against Federal overreaching. 
That is why measures like the sunset 
provisions in laws like the Patriot Act 
are so important. 

In years to come, Congress will be 
under great pressure to reach into 
areas of law historically reserved for 
State and local governments, including 
land use, education, economic develop-
ment, law enforcement and contract 
law, including marriage. A wise and ju-
dicious Supreme Court will be as crit-
ical as it has ever been to see America 
through this volatile time. 

Decades from now, if John Roberts 
can look back upon a legacy of having 
protected the rights of States and indi-
viduals while helping strengthen Amer-
ica from within, and constraining the 
power of the Federal Government, then 
it will be a legacy worthy of succeeding 
William Rehnquist. 

Mr. VOINOVICH. Mr. President, I 
rise today to urge my colleagues to 
vote to confirm Judge John G. Roberts 
as the next Chief Justice of the United 
States Supreme Court. 

Before I discuss my reasons for sup-
porting Judge Roberts, however, I 
would like to make a few remarks 
about the judicial confirmation proc-
ess. Judge Roberts is the first nominee 
to the Supreme Court since I have been 
a Senator. I have been very pleased 
with how his nomination has been han-
dled by both the White House and the 
Judiciary Committee and hope that 
this confirmation process will be a 
model for future confirmations. 

I want to compliment the President, 
and in particular the President’s Coun-
sel Harriet Miers, for doing an excel-
lent job in reaching out to Senators 
prior to Judge Roberts’ nomination. 
Ms. Miers called me prior to Judge 
Roberts’ nomination and asked me 
what qualities I thought the Presi-
dent’s nominee should possess. Our 
conversation gave me confidence that 

the President wanted to work with 
Senators to make sure that he nomi-
nated an excellent candidate—which I 
believe he succeeded in doing. I hope 
the White House undertakes the same 
outreach to the Senate prior to the 
President’s nomination of the next 
nominee to the Supreme Court. 

I also want to compliment Senator 
SPECTER and Senator LEAHY for the su-
perb job they have done in handling the 
confirmation hearings for Judge Rob-
erts. The hearings were fair and or-
derly and did not significantly inter-
fere with the Senate’s other business. I 
was very pleased that the questioning 
and debate on Judge Roberts was large-
ly devoid of personal attacks. Indeed, I 
think the hearings gave the country an 
opportunity to see what type of judge 
and person Judge Roberts is. They also 
gave the country a wonderful lesson in 
constitutional law. I hope that Judge 
Roberts’ confirmation hearing will 
serve as a model for future confirma-
tion hearings for nominees to the Su-
preme Court. 

Turning now to Judge Roberts’ nomi-
nation, I believe that Judge Roberts is 
among the finest candidates to the Su-
preme Court in our Nation’s history. I 
believe history will look back on the 
nomination of Judge Roberts as one of 
the most important legacies of the 
Bush administration. 

When I spoke with White House 
Counsel Harriet Miers on the qualities 
I looked for in a Supreme Court nomi-
nee, I told her there were two qualities 
I valued most. First, a nominee must 
have outstanding professional creden-
tials. Second, a nominee must be com-
mitted to the rule of law. I am very 
pleased to say that Judge Roberts is 
extraordinarily qualified on both of 
these counts. 

It is difficult to see how Judge Rob-
erts could have more impressive profes-
sional credentials. From his academic 
record to his Government service to his 
law practice, Judge Roberts has accu-
mulated a remarkable record of 
achievement. 

As my colleagues have previously 
noted, he graduated from Harvard Col-
lege summa cum laude in 3 years, and 
graduated from Harvard Law School 
magna cum laude, where he served as 
the managing editor of the Harvard 
Law Review. During his time at Har-
vard, he was awarded numerous aca-
demic accolades, including being in-
ducted into Phi Beta Kappa. 

He has excellent Government experi-
ence, having served as a law clerk to 
then Justice William Rehnquist and in 
several top positions in the Reagan and 
Bush administrations, including as As-
sociate Counsel to President Reagan 
and as Principal Deputy Solicitor Gen-
eral for the first President Bush. 

Prior to his unanimous confirmation 
to the U.S. Court of Appeals for the 
D.C. Circuit, Judge Roberts was widely 
regarded as the best Supreme Court lit-
igator in the Nation. Throughout his 
distinguished career, he argued an im-
pressive 39 cases before the Supreme 
Court. 
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He has now served for 3 years as a 

judge on the D.C. Circuit, which is re-
garded as among the most important 
appellate courts in the Nation. As a 
judge, he has developed a reputation 
for fairness and producing well-written 
and well-reasoned opinions. 

This impressive background has 
made Judge Roberts well prepared to 
be Chief Justice of the Supreme Court. 
As he displayed during his confirma-
tion hearings, he has an encyclopedic 
knowledge of the Supreme Court and of 
constitutional law. Yet, he also has 
real world experience in Government 
and in how law interacts with the ac-
tual day-to-day operation of Govern-
ment. Judge Roberts has the perfect 
balance of academic and practical ex-
perience. 

Judge Roberts also has an impeccable 
ethical record. No question has been 
raised regarding his integrity or profes-
sionalism. On the contrary, the record 
is full of testimony praising his hon-
esty and propriety from friends and 
former colleagues. Moreover, during 
his confirmation hearings he properly 
resisted the temptation to discuss 
cases and legal disputes that could 
come before him as Chief Justice so he 
would not bias his consideration of 
those cases and debates. While some 
would like to hear how Judge Roberts 
would decide future cases, it is clear 
that legal ethics prevent him from 
doing so. Furthermore, knowing how a 
nominee is going to decide future cases 
is not necessary to select good judges. 
When I was Governor, I appointed 
scores of judges and never—not once— 
did I ask how they would decide a case. 
Instead, I examined their credentials, 
reviewed their writings and past deci-
sions and, on several occasions, person-
ally interviewed them. 

Given his professional achievements 
and ethical record, it is not surprising 
that the American Bar Association has 
given him a unanimous well-qualified 
rating, its highest rating. 

I also believe that Judge Roberts has 
shown a commitment to the rule of 
law. Now, no two people will agree on 
how to interpret every provision of the 
Constitution or every statute. I may 
not agree with all of Judge Roberts’ fu-
ture decisions. However, I think that it 
is essential that any nominee displays 
a conscious commitment to deciding 
cases based on the law rather than on 
his or her own personal views. 

During Judge Roberts’ confirmation 
hearings, I was struck by how dedi-
cated he is to the law and to correctly 
applying the law as a judge. As he stat-
ed during his testimony, ‘‘Judges and 
Justices are servants of the law, not 
the other way around.’’ He also re-
vealed his dedication to the law by rec-
ognizing that the judiciary has a lim-
ited role in our government. This 
means that judges are, to use Judge 
Roberts’ words, ‘‘constrained by the 
words of the Constitution’’ and ‘‘by the 
precedents of other judges.’’ Judges 
must interpret the law based on the 
text of the Constitution or statute, as 

the case may be, and based on prece-
dent, rather than on their own personal 
beliefs about how the case should be re-
solved. It is the role of Congress to pass 
legislation and the role of the courts to 
apply that legislation to particular 
cases. I believe Judge Roberts not only 
understands this distinction, but also 
will prove to be both a skilled practi-
tioner and an eloquent advocate of ju-
dicial restraint. 

Accordingly, I have every confidence 
that parties who appear before Judge 
Roberts will see a fair and brilliant 
judge who will decide their case ac-
cording to the dictates of the law, not 
his own personal preferences. 

When I initially spoke to Ms. Miers 
about the qualities I was looking for in 
a nominee, we were discussing a re-
placement for Justice O’Connor. Now 
that Judge Roberts has been re-nomi-
nated to be Chief Justice, I believe that 
Judge Roberts’ management skills are 
an important aspect to consider. The 
Chief Justice is the top administrator 
of the Federal Courts, so any nominee 
to Chief Justice must possess manage-
ment skills. Former Chief Justice 
Rehnquist was an excellent adminis-
trator, so Judge Roberts has some 
shoes to fill. 

I had an opportunity to sit down with 
Judge Roberts, and I asked him about 
his management experience. We dis-
cussed his management responsibilities 
while he was at his law firm where he 
helped manage the firm’s litigation 
group. While Judge Roberts has never 
managed anything as large as the Fed-
eral court system, our conversation 
convinced me that he has the manage-
ment skills necessary to be Chief Jus-
tice. He clearly has already thought 
about how he will undertake his man-
agement responsibilities and what he 
needs to do in order to effectively carry 
out those responsibilities. 

Finally, I want to offer some per-
sonal observations about Judge Rob-
erts. Too often we view executive and 
judicial nominees through political or 
ideological glasses and not as human 
beings. Nominees quickly get labeled 
as being a ‘‘Republican Nominee’’ or a 
‘‘Democratic Nominee’’ or as belonging 
to a particular ‘‘school of thought’’ or 
as being a follower of a particular 
thinker or politician. This is unfortu-
nate, as each nominee’s own person-
ality gets overlooked and we fail to see 
the most important aspect of a nomi-
nee. It is, however, a nominee’s char-
acter that can have the biggest impact 
on his or her work. 

In Judge Roberts, I believe the Sen-
ate has before it not only a nominee 
who has the capability to be a great 
Chief Justice, but also a nominee who 
is simply a wonderful person. During 
my meeting with him, I was struck by 
his gracious manner and humble atti-
tude. He is clearly very smart and en-
gaging, and it is a pleasure to hear him 
explain Supreme Court cases. But, he is 
also a very open minded person, who 
listens to others with sincerity and a 
willingness to hear their views. Yet 

what struck me most about him was 
his humility. For such a brilliant and 
successful person, I did not detect a 
hint of arrogance. He is a dedicated 
family man with a good sense of humor 
whom I believe all Americans will be 
able to respect and admire. 

I have been struck by how my regard 
for Judge Roberts has been echoed by 
so many others, including many whose 
politics may differ from his. I would 
like to encourage my colleagues to get 
a hold of an interview C–SPAN re-
cently aired of Professor Richard Laz-
arus and Patricia Brannan, two long-
time friends of Judge Roberts. Both 
Professor Lazarus and Ms. Brannan are 
Democrats, but they both expressed 
the highest respect for Judge Roberts 
and supported his nomination. Now, 
such testimonials may concern some of 
my Republican friends, but to me they 
are further signs that Judge Roberts 
has the ability to persuade people 
across the spectrum about the impor-
tance of judicial restraint. 

In short, I believe Judge Roberts dis-
plays the openmindedness and humility 
that should serve as the paradigm of 
judicial temperament for members of 
the Federal bench. 

In reviewing Judge Roberts’ impec-
cable academic and professional record, 
his firm commitment to the rule of 
law, and his strong character, I believe 
that Judge Roberts is a nominee of the 
highest caliber. Indeed, I wonder if a 
stronger nominee could be found. 

I, therefore, urge my colleagues to 
support the nomination of Judge Rob-
erts to be the next Chief Justice of the 
Supreme Court. 

Mrs. CLINTON. Mr. President, the 
nomination of Judge John Roberts to 
be Chief Justice of the United States is 
a matter of tremendous consequence 
for future generations of Americans. It 
requires thoughtful inquiry and debate, 
and I commend my colleagues on the 
Senate Judiciary Committee for their 
dedication to making sure that all 
questions were presented and that 
those outside of the Senate had the op-
portunity to make their voices heard. 
After serious and careful consideration 
of the committee proceedings and 
Judge Roberts’s writings, I believe I 
must vote against his confirmation. I 
do not believe that the judge has pre-
sented his views with enough clarity 
and specificity for me to in good con-
science cast a vote on his behalf. 

The Constitution commands that the 
Senate provide meaningful advice and 
consent to the President on judicial 
nominations, and I have an obligation 
to my constituents to make sure that I 
cast my vote for Chief Justice of the 
United States for someone I am con-
vinced will be steadfast in protecting 
fundamental women’s rights, civil 
rights, privacy rights, and who will re-
spect the appropriate separation of 
powers among the three branches. 
After the Judiciary hearings, I believe 
the record on these matters has been 
left unclear. That uncertainly means 
as a matter of conscience, I cannot 
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vote to confirm despite Judge Rob-
erts’s long history of public service. 

In one memo, for example, Judge 
Roberts argued that Congress has the 
power to deny the Supreme Court the 
right to hear appeals from lower courts 
of constitutional claims involving flag 
burning, abortion, and other matters. 
He wrote that the United States would 
be far better off with 50 different inter-
pretations on the right to choose than 
with what he called the ‘‘judicial ex-
cesses embodied in Roe v. Wade.’’ The 
idea that the Supreme Court could be 
denied the right to rule on constitu-
tional claims had been so long decided 
that even the most conservative of 
Judge Roberts’s Justice Department 
colleagues strongly disagreed with 
him. 

When questioned about his legal 
memoranda, Judge Roberts claimed 
they did not necessarily reflect his 
views and that he was merely making 
the best possible case for his clients or 
responding to a superior’s request that 
he make a particular argument. But he 
did not clearly disavow the strong and 
clear views he expressed, but only 
shrouded them in further mystery. Was 
he just being an advocate for a client 
or was he using his position to advo-
cate for positions he believed in? The 
record is unclear. 

It is hard to believe he has no opinion 
on so many critical issues after years 
as a Justice Department and White 
House lawyer, appellate advocate and 
judge. His supporters remind us that 
Chief Justice Rehnquist supported the 
constitutionality of legal segregation 
before his elevation to the high court 
but never sought to bring it back while 
serving the court system as its Chief 
Justice. But I would also remind them 
of Justice Thomas’s assertion in his 
confirmation hearing that he had never 
even discussed Roe v. Wade, much less 
formed an opinion on it. Shortly after 
he ascended to the Court, Justice 
Thomas made it clear that he wanted 
to repeal Roe. 

Adding to testimony that clouded 
more than clarified is that we in the 
Senate have been denied the full record 
of Judge Roberts’s writings despite our 
repeated requests. Combined, these two 
events have left a question mark on 
what Judge Roberts’s views are and 
how he might rule on critical questions 
of the day. It is telling that President 
Bush has said the Justices he most ad-
mires are the two most conservative 
Justices, Justices Thomas and Scalia. 
It is not unreasonable to believe that 
the President has picked someone in 
Judge Roberts whom he believes holds 
a similarly conservative philosophy, 
and that voting as a bloc they could 
further limit the power of the Con-
gress, expand the purview of the Execu-
tive, and overturn key rulings like Roe 
v. Wade. 

Since I expect Judge Roberts to be 
confirmed, I hope that my concerns are 
unfounded and that he will be the kind 
of judge he said he would be during his 
confirmation hearing. If so, I will be 

the first to acknowledge it. However, 
because I think he is far more likely to 
vote the views he expressed in his legal 
writings, I cannot give my consent to 
his confirmation and will, therefore, 
vote against his confirmation. My de-
sire to maintain the already fragile Su-
preme Court majority for civil rights, 
voting rights and women’s rights out-
weigh the respect I have for Judge Rob-
erts’s intellect, character, and legal 
skills. 

Mr. MCCAIN. Mr. President, this 
Thursday the Senate will have the op-
portunity to vote on the nomination of 
Judge John Roberts to be Chief Justice 
of the United States. Few decisions 
made by this body are as consequential 
as this one. If Judge Roberts is con-
firmed by the Senate—and I believe he 
will be confirmed—he will be the 
youngest Chief Justice in more than 
200 years. With the blessing of a long 
tenure on the Court, his influence as 
Chief Justice will not just affect us and 
our children but also several genera-
tions to come. 

In nominating Judge Roberts, the 
President clearly was mindful of the 
serious and lasting nature of the vote 
before us. He respected the Senate’s ad-
vice and consent role and engaged in a 
thorough, deliberate, and fair nomina-
tion process. The President and his 
staff consulted with more than 70 Mem-
bers of the Senate, and the President 
reviewed the credentials of many well- 
qualified candidates. The President 
also met personally with a number of 
potential nominees. I believe that this 
is the process envisioned by the so- 
called Gang of 14, and that it resulted 
in an excellent nominee. 

Judge Roberts has impeccable legal 
credentials and a strong reputation and 
record as a fair- and sharp-minded law-
yer and jurist. The American Bar Asso-
ciation and many others of all political 
stripes agree that his distinguished ca-
reer as a lawyer and a jurist makes 
him very well qualified for the position 
of Chief Justice. Indeed, some observ-
ers have pointed out that if one were to 
imagine the perfect training to be a 
Supreme Court Justice, Judge Rob-
erts’s career would be the model. I 
could not agree more. 

As an appellate judge, Judge Roberts 
has built a record of measure, control, 
and fair-mindedness—all crucial char-
acteristics for a member of our Na-
tion’s highest court. 

Prior to his tenure as a Federal 
judge, John Roberts was a widely re-
spected appellate lawyer. The Wash-
ington Post recently characterized him 
as ‘‘among the country’s best-regarded 
appellate lawyers, both in private prac-
tice and as deputy solicitor general 
during the administration of George 
H.W. Bush.’’ 

The Senate Judiciary Committee has 
engaged in an extensive review of 
Judge Roberts’ record. During his nom-
ination hearings, the judge acquitted 
himself with dignity and honesty, an-
swering directly questions that he be-
lieved he could address without hin-

dering his ability to carry out his func-
tions on the Supreme Court or in his 
current position on the DC Court of 
Appeals. The editorial board of the San 
Francisco Chronicle wrote some days 
ago that Judge Roberts ‘‘passed the 
key tests before the Senate Judiciary 
Committee. His command of the law is 
impressive. He carries no trace of eth-
ical taint. His ability to stay calm and 
on point in the face of exhaustive ques-
tioning from a panel of highly inquisi-
tive—and occasionally posturing—U.S. 
senators was indicative of judicial tem-
perament.’’ 

The committee has voted to rec-
ommend that the full Senate confirm 
Judge Roberts as the Chief Justice of 
the United States. Several Democratic 
members of the committee joined in 
that recommendation, and rightly so— 
this nominee’s exceptional credentials 
and temperament should place him 
well above the fray of partisanship. 

I agree wholeheartedly with the nom-
ination of the President and the rec-
ommendation of the Judiciary Com-
mittee. I will vote for John Roberts, a 
man who has proven to be an extraor-
dinarily talented lawyer and judge who 
approaches the law with modesty and a 
deep respect for the Constitution and 
our Nation’s laws. 

f 

EMERGENCY HEALTH CARE 
RELIEF ACT OF 2005 

Mr. MCCAIN. Mr. President, I am in 
the Senate to mention that there is on-
going discussions between the Senator 
from Iowa, Mr. GRASSLEY, the distin-
guished chairman of the Committee on 
Finance, and a number of Members who 
have been concerned about S. 1716, the 
Emergency Health Care Relief Act of 
2005. I fully support the desire of the 
Senator and members of the Com-
mittee on Finance to provide health 
care relief for the victims of Hurricane 
Katrina. We have noted that it has 
about a $9 billion price tag, and we 
have been in ongoing discussions which 
I believe will bear fruit with the Sen-
ator from Iowa. 

It is important to know that the ad-
ministration also objects to S. 1716, 
and I ask unanimous consent the letter 
from Secretary Leavitt be printed in 
the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

THE SECRETARY OF HEALTH 
AND HUMAN SERVICES, 

Washington, DC, September 27, 2005. 
Hon. WILLIAM H. FRIST, 
Majority Leader, U.S. Senate, 
Washington, DC. 

DEAR SENATOR FRIST: I am writing to ex-
press the views of the Department of Health 
and Human Services (HHS) with respect to S. 
1716, the ‘‘Emergency Health Care Relief Act 
of 2005’’. 

We understand and appreciate that the in-
tent of S. 1716 is to help provide, in the most 
timely manner possible, emergency health 
care relief to the victims of Hurricane 
Katrina. The Department is strongly com-
mitted to this same objective, and we have 
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