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Court that our Founding Fathers envi-
sioned.

While some seem bound and deter-
mined to inject politics into the Court
and have applied intense pressure to se-
cure his assistance in that effort,
Judge Roberts has stood by his com-
mitment to the rule of law, and that is
what a judge should do.

This speaks highly of his integrity,
but again his integrity is not in ques-
tion. No one had brought forth any evi-
dence to suggest that he is not a person
of high moral character. In fact, many
of the Members who say they will vote
against his confirmation say that he
appears to be a very fine fellow—smart,
witty, thoughtful. So where are they
going and what are they attempting to
dredge up? His judicial demeanor is
also not in question.

The overwhelming assessment of
Judge Roberts’ performance before the
Senate Committee on the Judiciary is
that he did an outstanding job. He re-
mained calm, thoughtful, impartial,
and unshaken. In a word, he was judi-
cial.

I said during my tenure on that com-
mittee and during confirmation proc-
esses, while I may agree or disagree,
what I was looking for was the char-
acter of the individual, the judicial de-
meanor: How would he or she perform
on the court? Would they bring integ-
rity to the court in those kinds of rul-
ings to which they would be subjecting
their mind and their talent?

Some believe that all documents re-
lated to Judge Roberts during his serv-
ice as Deputy Solicitor General should
be disclosed even though this would
violate attorney-client and deliberate
process privileges. He will not infringe
upon past employers’ rights and privi-
leges. He knows this would discourage
consultation and new ideas and reduce
the effectiveness of the Office of Solic-
itor General. This is a man who truly
exemplifies integrity. Although he is
criticized for not releasing some docu-
ments, it is his integrity that will not
allow that to happen. If it were not un-
ethical to disclose these documents, I
am sure the judge would release them.
In fact, those that would not infringe
upon his integrity have been released.

We have reviewed some 76,000 pages
of documents, including documents for
more than 95 percent of the cases he
worked on in the Solicitor General’s
Office. Our access has been restricted
to a mere 16 out of 327 cases. Finding
Judge Roberts unfit to be Chief Justice
on the grounds of undisclosed privi-
leged internal deliberations is not only
unfair, I believe it is illegal and, at any
test, it is ludicrous.

Judge Roberts’ competence is not
being called into question, not in any
sense by any Senator. It would be very
difficult to find a better candidate any-
where to serve as Chief Justice. He
seems to have done extremely well in
whatever he has undertaken. Grad-
uating summa cum laude says that this
man is bright. Managing editor of the
Harvard Law Review—that only comes
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to the top of the class. Later, he
clerked for Judge Friendly of the U.S.
court of appeals in Manhattan and for
Supreme Court  Justice William
Rehnquist. He has tried 39 cases before
the Supreme Court, both as a private
litigant and as a Government litigant
while serving as the Deputy Solicitor
General. Judge Roberts now serves, as I
mentioned, on the U.S. Court of Ap-
peals for the DC Circuit.

His credentials are impeccable. This
man deserves a unanimous vote, as he
received 20 months ago. But that will
not be the case today because some
have chosen to inject politics into this
process. Thank goodness Judge Roberts
has stood unwaveringly not allowing
that to happen when it comes to him-
self. His integrity is not in question.
That is why he was nominated by the
President of the United States to serve
as the Chief Justice of our highest
Court.

He deserves my vote. He will get my
vote. He deserves the vote of every
Senator serving in the Senate.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

SENATOR BILL FRIST

Mr. McCONNELL. Mr. President, I
first met BILL FRIST 11 years ago when
he was a world-renown heart trans-
plant surgeon from the neighboring
State of Tennessee. He was considering
a career change to public service in the
Senate. Then, as now, I believe he was
one of the most gifted, hard-working,
and honest people I had ever met. He is
a bit of a rarity in this town. He has
more talent and less ego than almost
anyone I can think of.

There has been this question raised
about the sale of some stock. Of course,
a bit lost in this dustup is the simple
fact that the Senate Ethics Committee
preapproved the sale. However, this is
Washington, and sometimes even hon-
est actions are questioned.

I have absolutely no doubt that the
facts will demonstrate that Senator
FRIST acted in the most professional
and the most ethical manner, as he has
throughout his distinguished medical
and Senate career.

Senator FRIST has been clear that he
welcomes the opportunity to meet with
the appropriate authorities and put
this situation in its proper context as a
completely—a completely—appropriate
transaction.

Furthermore, Senator FRIST has my
full and unconditional support. He is a
great majority leader. I find myself
agreeing with my good friend from Ne-
vada, the Democratic leader, HARRY
REID, who said he knew Senator FRIST
would not do anything wrong. Senator
REID has it right.

Finally, I think there are few settled
facts in this contentious capital of
ours, but there is one fact of which I
am completely certain: BILL FRIST is a
decent, honest, hard-working man who
puts public service before private gain.

Mr. President, I yield the floor, and I
suggest the absence of a quorum.
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The PRESIDING OFFICER (Mr.
ISAKSON). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Mr. President, we have
had several people on the Senate floor
this morning speaking of the Roberts
nomination. I understand that we have
several Senators on this side of the
aisle who are going to speak in a few
minutes, and I will yield the floor when
they arrive.

I hope the American people will lis-
ten to this discussion. The outcome is
sort of foreordained because we know
the number of people who are going to
vote for Judge Roberts, as am I. The
reason it is important to hear all the
different voices is that we are a nation
of 280 million Americans. But for the
Chief Justice of the United States, only
101 people have a say in who is going to
be there and, of course, they are the
President, first and foremost, with the
nomination, and the 100 men and
women in this Senate.

We have to stand in the shoes of all
280 million Americans. Can we be abso-
lutely sure in our vote of exactly who
the Chief Justice might be as a person,
somebody who will probably serve long
after most of us are gone, certainly
long after the President is gone and ac-
tually long after several Presidents
will be gone? No. We have to make our
best judgment. I have announced how I
am going to vote. With me, it is a mat-
ter of conscience.

I see the distinguished Senator from
Colorado. I know he wishes to speak,
and I will be speaking later about this
issue. I will yield the floor to the dis-
tinguished Senator from Colorado.

The PRESIDING OFFICER. The Sen-
ator from Colorado is recognized.

Mr. SALAZAR. Mr. President, I
thank my wonderful friend from
Vermont for his great leadership in the
Senate Judiciary Committee, along
with Senator SPECTER.

I rise today concerning the nomina-
tion of Judge John Roberts to be Chief
Justice of the U.S. Supreme Court. I
have interviewed and recommended the
appointment of many men and women
who serve as State and Federal judges
in my home State of Colorado. I am no
stranger to analyzing the record of a
candidate for the judiciary. I am no
stranger to evaluating the character
and temperament of people to serve in
these positions. Yet I know this con-
firmation vote is special. It is one of
the most significant votes that I will
cast during my tenure as a Senator. I
know this vote is likely to endure the
rest of my life and the lives of those
who serve in this Chamber.

The decisions of the Supreme Court
significantly affect the everyday lives
of the people in my State and all the
people who live throughout our great
Nation. The Chief Justice is first
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among equals among the nine Justices
who make these decisions. The Chief
Justice’s ability to run the Court’s
conferences and to assign opinions
gives the Chief Justice important in-
fluence on the directions taken by the
Court. The Chief Justice molds and de-
fines the cohesiveness of the Court in
the sense that he or she can lead ef-
forts to reduce separate and com-
plicated opinions and to make the
opinions of the Court clear and under-
standable to all. This is an especially
important influence to reduce confu-
sion in the law.

Finally, the Chief Justice sits at the
very pinnacle of our Federal judicial
branch. The Chief Justice leads the
judges and the rest of the 21,000 em-
ployees of the Federal court system.
The Chief Justice is responsible for
making sure the Federal courts run ef-
fectively and efficiently. The adminis-
trative responsibilities of the Chief
Justice are important for another rea-
son. The Chief Justice can lead the ju-
dicial branch to become a place of in-
clusion, a place where women are as
welcome as men, and where people
work together who are black, brown,
yellow, white, and every other color of
human skin.

The Chief Justice can make the judi-
cial branch a shining example of diver-
sity and inclusiveness. This is not an
abstraction. When people of any back-
ground come to the Court they should
be looking in the mirror. The faces of
the Court should be the same as the
faces of those who come before the
Court. In my view, this is an essential
aspect of justice.

I commend the Senate Judiciary
Committee for its fair, serious, and dig-
nified hearings on the Roberts nomina-
tion. Chairman SPECTER, Ranking
Member LEAHY, and all members of the
committee have earned our gratitude.
They have performed a very valuable
service for our country. These Senators
gave us a wonderful example worthy of
repetition in the Senate of how the
Senate should operate in the interest
of our Nation. They did their work
with courtesy, civility, and in the spir-
it of the parties working together in
good faith to discuss their differing
views. Our Nation is better for their ef-
forts.

I also want to take a minute to
thank Democratic Leader REID. I have
been surprised and taken aback by the
attacks on him from some people in
this debate. To read the musings of
Washington insiders, Senator REID is
somehow guilty of not uniting Demo-
crats, and at the same time not being
too beholden to Democratic interest
groups. As is the usual case in the de-
bates in Washington, the truth can be
found elsewhere.

Senator REID made very clear to this
Senator and to the entire caucus that
this is a vote of conscience. To suggest
otherwise is unfair and dishonest. Our
leader, a man of unshakable faith and
conviction, helped ensure that this
Senate lived up to its constitutional
obligation of advice and consent.
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I want to speak briefly about the his-
tory of America and our Constitution
concerning equality under the law and
the key role of the U.S. Supreme
Court. The history of equal protection
is a reminder of the most painful and
at the same time the most promising
moments of our Supreme Court and our
Nation. We must not forget that his-
tory and its lessons, for to do so would
undo our progress as a nation.

In retracing our history, the inevi-
table conclusion is that we have made
major progress over four centuries.
That history includes 250 years of slav-
ery in this country, 100 years of legal
segregation of the races, and the strug-
gle in the new and recent times to
achieve another age and celebrate the
age of diversity.

We must look back at that history so
that we do not forget its painful les-
sons. We must never forget that for the
first 260 years of this country, after the
European settlers reached the shores of
Mexico and New England, the relation-
ship between groups was characterized
by slavery and the subjugation of one
group for the benefit of another.

In Mexico and in the Southwest, the
Spanish enslaved Native Americans. In
the BEast and the South, the Americans
brought Blacks from Africa and treated
them as property. In the Dred Scott de-
cision in 1857, the U.S. Supreme Court,
in a terrible moment for our Nation,
reasoned that Blacks were inferior to
Whites and therefore the system of
slavery was somehow justified.

At that point, the U.S. Supreme
Court was endorsing the untenable
proposition that one person could own
another person as property simply be-
cause of their race. But the march to-
ward freedom and equality would not
be stopped by the U.S. Supreme Court
in the Dred Scott decision.

The Civil War ensued. Let us never
forget that the Civil War became the
bloodiest war in American history,
with over 500,000 Americans killed in
battle. In the end, the 13th, 14th and
15th amendments to the U.S. Constitu-
tion ended the system of slavery and
ushered in a new era of equal protec-
tion under the laws. Yet even with the
end of slavery and the civil rights
amendments to the Constitution, equal
protection under the laws for the next
100 years would still require the seg-
regation of the races.

The law of the land in many States
and cities required the separation of
the races in schools, theaters, res-
taurants, and public accommodations.
It was not until 1954 that the U.S. Su-
preme Court marked the end of legal
segregation by the Government in its
historic decision of Brown v. Topeka
Board of Education.

In that decision, Chief Justice War-
ren, writing for a unanimous Supreme
Court, stated that in the field of public
education the doctrine of separate but
equal has no place. The Brown decision
marked an historic milestone for the
U.S. Supreme Court and our Nation
about the relationships between
groups.
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Over the next decade, the U.S. Su-
preme Court struck down laws that re-
quired segregation on golf courses,
parks, theaters, swimming pools, and
numerous other facilities. These
changes were met with intense con-
troversy, marked by marches, protests,
riots, and assassinations. Because of
the leadership of Dr. Martin Luther
King, Presidents Kennedy and Johnson,
Robert Kennedy, and thousands of civil
rights activists, Congress ushered in
the sweeping civil rights reforms of the
1960s.

We, as an American society, began to
understand that the doctrine of sepa-
rate but equal truly had no place in
America and that the age of diversity
truly was upon us. But the age of diver-
sity has been marked by significant
and continuing tension. A part of that
debate was put to rest only recently
with the majority opinion authored by
Justice Sandra Day O’Connor in the
University of Michigan Law School
case.

There, Justice O’Connor said:

Today, we hold that the Law School has a
compelling interest in attaining a diverse
student body.

Justice O’Connor continued:

The Law School’s claim of a compelling in-
terest is further bolstered by its amici, who
point to the educational benefits that flow
from student body diversity.

She explained further:

These benefits are not theoretical but real,
as major American businesses have made
clear that the skills needed in today’s in-
creasingly global marketplace can only be
developed through exposure to widely di-
verse people, cultures, ideas and viewpoints.

What is more, high-ranking retired
officers and civilian leaders of the U.S.
military assert that, and she quotes:

[Blased on [their] decades of experience, a
highly qualified, racially diverse officer
corps . . . is essential to the military’s abil-
ity to fulfill its principal mission to provide
national security.

She continued:

. . . To fulfill its mission, the military must
be selective in admissions for training and
education for the officer corps, and it must
train and educate a highly qualified, racially
diverse officer corps in a racially diverse set-
ting.

We agree that [i]t requires only a small
step from this analysis to conclude that our
country’s other most selective institutions
must remain both diverse and selective.

I believe Justice Sandra Day O’Con-
nor was a beacon of wisdom at this mo-
ment in our Nation’s history. We know
we have had beacons of wisdom in our
past to help guide us in our future. I
am hopeful that Judge Roberts will be
that kind of Chief Justice.

In 1896, Justice Harlan was a beacon
of wisdom when he dissented in Plessy
v. Ferguson against his colleagues on
the U.S. Supreme Court when they de-
cided to sanction the right to segrega-
tion under the law. Then Justice Har-
lan stated in his dissent:

The destinies of the races, in this country,
are indissolubly linked together and the in-
terests of both require that the common gov-
ernment law shall not permit the seeds of
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race hate to be planted under the sanction of
law.

I do not know exactly how judge Rob-
erts will provide us with that beacon of
wisdom for the 21st century, but the
doctrine of inclusion is somehow at the
heart of the answer, and I expect and
implore Judge Roberts to follow that
doctrine.

That doctrine means that we should
be inclusive of all, and that doctrine
means that there is something wrong
when we look around and we see no di-
versity in the people who surround us,
and that doctrine means that the
motto on our American coins, “E
Pluribus Unum,” can only be achieved
if we include all those who make the
many of us into one nation.

My criteria for the confirmation of
judges remain the same as they have
been. I reviewed Judge Roberts’ record
for fairness, impartiality, and a proven
record for upholding the law. I have
given this difficult decision the careful
deliberation it deserves. I have re-
viewed his writings. I have read his
cases. I have reviewed his testimony to
the Judiciary Committee. I have met
twice with Judge Roberts, the second
time last Friday, asking him pointed
and specific questions to gauge the
measure of the man.

I am grateful for his courtesy and ap-
preciative of his time. I concluded that
a vote to confirm Judge Roberts as the
next Chief Justice of the U.S. Supreme
Court is the appropriate vote to cast.
Judge Roberts’ intellect is unques-
tioned. His technical legal skills are
unquestioned. He is a lawyer that other
lawyers respect, those who have
worked with him as well as those who
have worked against him.

Judge Roberts has convinced me that
he understands the constitutional need
for judicial independence. He believes
in the bedrock principle that decisions
of the Supreme Court must be carefully
based upon the facts of the case and
the law. He believes that all cases must
be decided on their specific merits by a
judge with an open and fair mind.
These concepts lie at the heart of our
judicial system. They differentiate the
courts from other institutions of gov-
ernment. They are critical to our free-
dom.

I am favorably impressed by Judge
Roberts’ statement to do his best to
heal the gaping fractures in the opin-
ions of the Supreme Court in recent
years. When the Court issues three or
five or nine opinions in a single case, it
is a recipe for confusion and uncer-
tainty for judges, lawyers, and liti-
gants. This is bad for the law.

I believe Judge Roberts has a clear
understanding of the jolts to the sys-
tem that disrupt the country when the
Court overturns settled law, and he is
equally understanding and determined
to avoid these jolts. I lived through
that type of difficult and expensive dis-
ruption as Colorado attorney general,
when the Supreme Court changed long-
settled expectations about sentencing
by judges in criminal cases. The crimi-
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nal justice system in Colorado and
across the Nation was thrown into tur-
moil. It still has not recovered.

I believe Judge Roberts has an under-
standing of the Supreme Court’s role to
guide the lower courts, lawyers, and
litigants, with clear and understand-
able direction. I have been particularly
interested in Judge Roberts’ views on
diversity and inclusion of all people,
women as well as men, in our country.
I have lived my life by the bedrock
principle that people of all back-
grounds and both genders should be in-
cluded in all aspects of our society.
This is very important to me. So I have
asked Judge Roberts directly and per-
sonally about his commitment to di-
versity and inclusiveness in our coun-
try. He has assured me of his commit-
ment to this principle.

Finally, Judge Roberts passes a sim-
ple test that I will apply to judicial
candidates for as long as I am a Sen-
ator. I do not believe he is an ideo-
logue. He is not the kind of judge—like
some—for whom anyone can predict
the outcome of a case before the case is
briefed and argued. The ideologue’s ap-
proach to the law makes a mockery of
judicial independence, and it is the op-
posite of being openminded and fair.

In conclusion, I have reached my de-
cision to vote for Judge Roberts based
upon his word that, first, he will stand
up and fight for an independent judici-
ary and defend the judiciary from un-
warranted attacks on its independence;
second, he will not roll back the clock
of progress for civil rights and recog-
nizes that the equal protection pro-
vided under the Constitution extends
to all Americans, including women and
racial and ethnic minorities; third, he
will respect the rule of law and the
precedents of the U.S. Supreme Court,
including the most important decisions
of the last century; fourth, he under-
stands the importance of the freedom
of religion and religious pluralism as a
cornerstone of a free America; and five,
he will work to create a Federal judi-
cial system that embraces diversity
and has a face that reflects the diverse
population of America.

I will vote to confirm Judge Roberts
to be the Chief Justice of the United
States. I wish Judge Roberts the very
best as he assumes his new responsibil-
ities on behalf of our Nation.

I yield the floor to my wonderful and
good friend from the State of Con-
necticut.

The PRESIDING OFFICER. The Sen-
ator from Connecticut is recognized.

Mr. LIEBERMAN. Mr. President, I
thank my friend from Colorado for his
very thoughtful and eloquent state-
ment.

I rise to speak on the President’s
nomination of John Roberts of Mary-
land to be Chief Justice of the U.S. Su-
preme Court. During my 17 years as a
Member of the Senate, I have had the
opportunity on four previous occasions
to consider nominees to the Supreme
Court—two from the first President
Bush and two from President Clinton.
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On three of those occasions—Justices
Souter, Ginsburg and Breyer—I carried
out my constitutional responsibility by
giving not only advice but consent. On
the fourth, Justice Thomas, I withheld
my consent.

I must say that on each of those pre-
ceding four occasions, I was struck, as
I am again now in considering Presi-
dent Bush’s nomination of John Rob-
erts, by the wisdom of the Founders
and Framers of our Constitution and
by the perplexing position they put the
Senate in when we consider a nominee
to the U.S. Supreme Court.

As we know, our Founders declared
their independence and formed their
new government to secure the inalien-
able rights and freedoms which they
believed are the endowment of our Cre-
ator to every person. But from their
knowledge of history and humanity,
and from their own experiences with
the English monarch, they saw that
governments had a historic tendency
to stifle, not secure, the rights and
freedoms of their citizens. So in con-
structing their new government, they
allocated power and then they limited
it, time and time again. Theirs was to
be a government of checks and bal-
ances, except for one institution which
is, generally speaking, unchecked and
unlimited, and that is the Supreme
Court.

I understand that Congress can reen-
act a statute that has been struck
down by the Court as inconsistent with
the Constitution, but I also know that
the Court can then nullify the new
statute. I understand, too, that the
people may amend the Constitution to
overturn a Supreme Court decision
with which they disagree, but that is
difficult and cumbersome and therefore
rare in American history. So the Su-
preme Court almost always has the
last word in our Government. It can be,
and has been, a momentous last word,
with great consequences for our na-
tional and personal lives.

Why then, in constituting the Su-
preme Court, did our Nation’s Found-
ers vary from their system of limited
government, of checks and balances? 1
believe one reason is that they were
wise enough to know that to be or-
derly, to function, a system must have
a final credible point where disputation
and uncertainty end and from which
the work of society and government
proceeds. But there was a larger rea-
son, I am convinced, consistent with
their highest value, and that was their
understanding, again from their knowl-
edge of history and humanity, that
freedom can just as easily be taken by
a mob of citizens as it can by a tyran-
nical leader. So they created a Su-
preme Court that was to be insulated
from the political passions of the mo-
ment and that would base its decisions
not only on transitory public opinion
but on the eternal values of our found-
ing documents—the Declaration, the
Constitution, the Bill of Rights—and
the rule of law.

They did this, these Founders and
Framers, not just by giving the Court
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such enormous power but also by giv-
ing its individual members life tenure.
The President nominates Justices, the
Senate advises and decides whether to
consent, and then the Justice who is
confirmed serves for as long as he or
she lives or chooses to serve, absent
the unusual possibly of impeachment,
of course; limited in that service only
by the Justice’s own conscience, intel-
lect, sense of right and wrong, under-
standing of what the Constitution and
law demand, and by the capacity of the
litigants who appear before the Court
and by the Justice’s own colleagues on
the Court to convince him or her.

This gets to why I have described the
Senate’s responsibility to act on nomi-
nations to the Supreme Court as per-
plexing. It is our one and only chance
to evaluate and influence the nomi-
nees, and then they are untouchable
and politically unaccountable. But the
Senate is a political body. We are
elected by and accountable to the peo-
ple. So naturally during the confirma-
tion process we try to extract from the
nominees to this Court, on this last
chance that we have, commitments,
political commitments that they will
uphold the decisions of the Court with
which we agree and overrule those with
which we disagree; and they naturally
try to avoid making such commit-
ments.

We are both right. Because the Su-
preme Court has such power over our
lives and liberties, we Senators are
right to ask such questions. But be-
cause the Court is intended to be the
nonpolitical branch of our Govern-
ment, the branch before which 1liti-
gants must come with confidence that
the Justices’ minds are open, not
closed by rigid ideology or political
declaration, the nominees to the Court
are ultimately right to resist answer-
ing such questions in great detail. I un-
derstand that I am describing an ideal
which has not always been reached by
individual Justices on the Court. But
on the other hand, the history of the
Supreme Court is full of examples of
Justices who have issued surprisingly
different opinions than expected, or
even than expressed before they joined
the Court; and also of Justices who
have changed their opinions over the
years of their service on the Court.
That is their right, and I would add the
responsibility the Constitution gives to
Justices of our Supreme Court.

Our pending decision on President
Bush’s nomination of John Roberts to
the Supreme Court is made more dif-
ficult because it comes at an exces-
sively partisan time in our political
history. That makes it even more im-
portant that we stretch to decide it
correctly and without partisan calcula-
tions, whichever side we come down on.
Judge Roberts, after all, has been nom-
inated to be Chief Justice of the high-
est Court of the greatest country in the
world, and our decision on whether to
confirm him should be a decision made
above partisanship.

Today in these partisan times, it is
worth remembering that seven of the
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nine sitting Justices were confirmed by
overwhelmingly bipartisan votes in the
Senate. Justices O’Connor by 99, Ste-
vens and Scalia by 98, Kennedy by 97,
Ginsburg by 96, Souter by 90, and
Breyer 89. So it was not always as it is
now, and it is now hard to imagine a
nominee who would receive so much bi-
partisan support. That is wrong and it
is regrettable.

One reason for this sad turn, is that
our recent Presidential campaigns have
unfortunately made the Supreme Court
into a partisan political issue, contrary
to the intention of the Founders of our
country as I have described it, with
candidates in each party promising to
nominate only Justices who would up-
hold or overrule particular prevailing
Supreme Court decisions. I know that
is not the first time in our history this
has happened.

But it nonetheless today undercuts
the credibility and independence of the
Supreme Court, and I might add it
complicates this confirmation process.
Because President Bush promised in
his campaign that he would nominate
Supreme Court Justices in the mold of
Justices Scalia and Thomas, an extra
burden of proof was placed on Judge
Roberts to prove his openness of mind
and independence of judgment.

All of that is one reason why earlier
this year I was proud to be one of the
“group of 147 Senators. I view the
agreement of that group of 14 as an im-
portant step away from partisan politi-
cizing of the Supreme Court. By oppos-
ing the so-called nuclear option, we
were saying—7 Republicans and 7
Democrats—that a nominee for a life-
time appointment to the Supreme
Court should be close enough to the bi-
partisan mainstream of judicial think-
ing to obtain the support of at least 60
of the 100 Members of the Senate. That
is not asking very much for this high
office.

When I was asked during the delib-
eration of the group of 14 to describe
the kind of Justice I thought would
pass that kind of test, I remember say-
ing it would be one who would not
come to the Supreme Court with a
prefixed ideological agenda but would
approach each case with an open mind,
committed to applying the Constitu-
tion and the rule of law to reach the
most just result in a particular case. I
remember also saying the agreement of
the group of 14 could be read as a bipar-
tisan appeal to President Bush which
might be phrased in these words:

Mr. President, you won the 2004 election
and with it came to the right to fill vacan-
cies on the Supreme Court. We assume you
will nominate a conservative but we appeal
to you not to send us an extreme conserv-
ative who will confront the court and the
country with a disruptive, divisive, predeter-
mined ideological agenda. Send us an able,
honorable nominee, Mr. President, who will
take each case as it comes, listen fully to all
sides, and try to do right thing.

Based on the hours of testimony
Judge Roberts gave to the Judiciary
Committee under oath, the lengthy
personal conversation I had with him,
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a review of his extraordinary legal and
judicial ability and experience, and the
off-the- record comments of people who
have known or worked with Judge Rob-
erts at different times of his life, and
volunteered them to me, and uniformly
testified to his personal integrity and
decency, I conclude that John Roberts
meets and passes the tests I have de-
scribed. I will, therefore, consent to his
nomination.

In his opening statement to the Judi-
ciary Committee on September 13,
Judge Roberts said:

I have no platform.

Judges are not politicians who can promise
to do certain things in exchange for votes. If
I am confirmed, I will confront every case
with an open mind. I will fully and fairly
analyze the legal arguments that are pre-
sented. I will be open to the considered views
of my colleagues on the bench. And I will de-
cide every case based on the record, accord-
ing to the rule of law, without fear or favor,
to the best of my ability.

I could not have asked for a more re-
assuring statement.

During the hearings, some of our col-
leagues on the Judiciary Committee
challenged Judge Roberts to reconcile
that excellent pledge with memos or
briefs he wrote during the 1980s or
early 1990s, or opinions he wrote on the
Circuit Court in more recent years.
They were right to do so. I thought
Judge Roberts’ answers brought reas-
surance, if not total peace of mind. But
then again, I have no constitutional
right to total peace of mind as a Sen-
ator advising and deciding whether to
consent on a Justice of the Supreme
Court.

From his statements going back
more than 20 years, I was troubled by,
and in some cases strongly disagreed
with, opinions or work he had been in-
volved in on fundamental questions of
racial and gender equality, the right of
privacy, and the commerce clause. But
in each of these areas of jurisprudence,
his testimony was reassuring.

On questions of civil rights, Judge
Roberts told the Judiciary Committee
of his respect for the Civil Rights Act
and the Voting Rights Act, as prece-
dents of the Court, and he said they
‘“‘were not constitutionally suspect.”

He added that he ‘‘certainly agreed
that the Voting Rights Act should be
extended.”

When asked by Senator KENNEDY
whether he agreed with Justice O’Con-
nor’s statement in upholding an affirm-
ative action program that it was im-
portant to give ‘‘great weight to the
real world impact of affirmative action
policies in universities,”” Judge Roberts
answered, ‘“You do need to look at the
real world impact in these areas and in
other areas as well.” He also told Sen-
ator DURBIN that he believed the
Reagan administration had taken the
“incorrect position” on Bob Jones Uni-
versity.

I have said, and I say again, that I
found those answers to be reassuring.
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With regard to the right of privacy,
Judge Roberts gave a lengthy and in-
formed statement: ‘“The right of pri-
vacy is protected under the Constitu-
tion in various ways.”’

He said:

It’s protected by the Fourth Amendment
which provides that the right of people to be
secure in their persons, houses, effects, and
papers is protected.

It’s protected under the First Amendment
dealing with prohibition on establishment of
a religion and guarantee of free exercise.

It protects privacy in matters of con-
sclence.

These are all quotes from Judge Rob-
erts, and I continue:

It was protected by the framers in areas
that were of particular concern to them—:
The Third Amendment protecting their
homes against the quartering of troops.

And in addition the Court—has recognized
that personal privacy is a component of the
liberty protected by the due process clause.

The Court has explained that the liberty
protected is not limited to freedom from
physical restraint and that it’s protected not
simply procedurally, but as a substantive
matter as well.

And those decisions have sketched out,
over a period of years, certain aspects of pri-
vacy that are protected as part of the liberty
in the due process clause of the Constitution.

I thought that was a learned embrace
of the constitutional right of privacy,
particularly when combined with
Judge Roberts’ consistent support of
the principle of stare decisis, respect
for the past decisions and precedents of
the Court in the interest of stability in
our judicial system and in our society.

Regarding Roe v. Wade, Judge Rob-
erts specifically said, ‘‘That is a prece-
dent entitled to respect under the prin-
ciples of stare decisis like any other
precedent of the Court.”

When asked by Senator FEINSTEIN to
explain further when, under stare deci-
sis, a Court precedent should be revis-
ited, Judge Roberts said:

Well, I do think you do have to look at
those criteria. And the ones that I pull from
these various cases are, first of all, the basic
principle that it’s not enough that you think
that the decision was wrongly decided.
That’s not enough to justify revisiting it.
Otherwise there would be no role for prece-
dent, and no role for stare decisis. Second of
all, one basis for reconsidering the issue of
workability (And) . . . the issue of settled
expectations, the Court has explained you
look at the extent to which people have con-
formed their conduct to the rule and have
developed settled expectations in connection
with it.

Again, specifically with regard to
Roe v. Wade, I found those answers re-
assuring.

One of Judge Roberts’ circuit court
opinions on the commerce clause gave
rise to fears that he would constrict
Congress’s authority to legislate under
that important clause. But in his con-
sistent expressions of deference to the
work of Congress and his several ref-
erences to the Supreme Court’s recent
decision in Gonzales v. Raich, Judge
Roberts was once more reassuring.

So I will vote to confirm John Rob-
erts and send him off to the non-
political world of the Supreme Court
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with high hopes, encouraged by these
words of promise he spoke to the Judi-
ciary Committee at the end of his
opening statement to that committee
as follows:

If T am confirmed, I will be vigilant to pro-
tect the independence and integrity of the
Supreme Court, and I will work to ensure
that it upholds the rule of law and safe-
guards those liberties that make this land
one of endless possibilities for all Americans.

I thank the Chair. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Thank you,
President.

Mr. President, along with a vote to
authorize war, the vote on the nomina-
tion of a Supreme Court Justice, espe-
cially a Chief Justice, is one of the
most important votes that Senators
ever cast. Because the Supreme Court
is the guardian of our most cherished
rights and liberties, the vote on any
Supreme Court nominee has enormous
significance for the everyday lives of
all Americans.

Supporting or opposing a Supreme
Court nominee is not—and should not
be—a partisan issue. Indeed, in my
time in the United States Senate, I
have voted to confirm nearly twice as
many Republican nominees to the high
Court as Democratic nominees. To be
sure, there are also some nominees
that I have opposed. But that opposi-
tion was not based on the political
party of the President who nominated
them, but on the record—or lack of
record—of the testimony and writings
of each individual nominee. In hind-
sight, there are some votes—either for
or against—that I wish I had cast dif-
ferently, but each vote reflected my
best, considered judgment at the time,
based on the information and record
before me. That is what the Constitu-
tion calls us to do as Senators.

Yet some of our friends on the other
side of the aisle have tried to portray a
vote against John Roberts as a reflex-
ive, partisan vote against any nominee
by President Bush. Still others have
made the sweeping statement that any
Senator who can’t vote for Roberts
can’t vote for any nominee of a Repub-
lican President. These broad state-
ments are patently wrong and suggest
partisan posturing that does serious in-
justice to the most serious business of
giving a lifetime appointment to a Jus-
tice on the highest Court in the land.

With full appreciation and awareness
of the Senate’s solemn obligation to
give advice and consent to this all-im-
portant Supreme Court nomination by
President Bush, I have read the record,
asked questions, re-read the record,
and asked even more questions. But
after reviewing the record such as it is,
I am unable to support the nomination
of John Roberts to be the Chief Justice
of the United States Supreme Court.

Our Founders proclaimed the bedrock
principle that we are all created equal.
But everyone knows that in the early
days of our Republic, the reality was
far different. For more than two cen-
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turies, we have struggled, sometimes
spilling precious blood, to fulfill that
unique American promise. The beliefs
and sacrifices of millions of Americans
throughout the history of our Nation
have breathed fuller life and given real
world relevance to our constitutional
ideals.

With genius and foresight, our found-
ers gave us the tools—the Constitution
and the Bill of Rights—that have aided
and encouraged our march towards
progress. The guarantees in our found-
ing documents, as enhanced in the
wake of a divisive Civil War, have guid-
ed our Nation to live up to the promise
of liberty, equality and justice for all.

We have made much progress. But
our work is not finished. We still look
to our elected representatives and our
independent courts in each new genera-
tion to uphold those guiding principles,
to continue the great march of
progress, and never to turn back or
give up hard-won gains.

The commitment to this march of
progress was the central issue in the
John Roberts hearing. We asked wheth-
er he, as Chief Justice, would bring the
values, ideals and vision to lead us on
the path of continued equality, fair-
ness, and opportunity for all. Or would
he stand in the way of progress by
viewing the issues that come before the
Court in a narrow and legalistic way,
thereby slowly turning back the clock
and eroding the civil rights and equal
rights gains of the past.

We examined the only written record
before us and saw John Roberts, ag-
gressive activist in the Reagan Admin-
istration, eager to narrow hard-won
rights and liberties, especially voting
rights, women’s rights, civil rights, and
disability rights. As Congressman John
Lewis eloquently stated in our hear-
ings, 256 years ago John Roberts was on
the wrong side of the nation’s struggle
to achieve genuine equality of oppor-
tunity for all Americans. And, despite
many invitations to do so, Judge Rob-
erts never distanced himself from the
aggressively narrow views of that
young lawyer in the Reagan adminis-
tration.

Who is John Roberts today? Who will
he be as the 17th Chief Justice of the
United States?

John Roberts is a highly intelligent
nominee. He has argued 39 cases before
the Supreme Court, and won more than
half of them. He is adept at turning
questions on their head while giving
seemingly appropriate answers. These
skills served him well as a Supreme
Court advocate. These same skills,
however, did not contribute to a pro-
ductive confirmation process. At the
end of the 4 days of hearings, we still
know very little more than we knew
when we started.

John Roberts said that ‘‘the responsi-
bility of the judicial branch is to de-
cide particular cases that are presented
to them in this area according to the
rule of law.”

Of course, everyone agrees with that.
Each of us took an oath of office to
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protect and defend the Constitution,
and we take that oath seriously. But
the rule of law does not exist in a vacu-
um. Constitutional values and ideals
inform all legal decisions. But John
Roberts never shared with us his own
constitutional values and ideals.

He said that a judge should be like an
umpire, calling the balls and strikes,
but not making the rules.

But we all know that with any um-
pire, the call may depend on your point
of view. An instant replay from an-
other angle can show a very different
result. Umpires follow the rules of the
game. But in critical cases, it may well
depend on where they are standing
when they make the call.

The same is true with judges.

As Justice Oliver Wendell Holmes fa-
mously stated: The life of the law has
not been logic; it has been experience.”’
He also said that legal decisions are
not like mathematics. If they were, we
wouldn’t need men and women of rea-
son and intellect to sit on the bench—
we would simply input the facts and
the law into some computer program
and wait for a mechanical result.

We all believe in the rule of law. But
that is just the beginning of the con-
versation when it comes to the mean-
ing of the Constitution. Everyone fol-
lows the same text. But the meaning of
the text is often imprecise. You must
examine the intent of the Framers, the
history, and the current reality. And
this examination will lead to very dif-
ferent outcomes depending on each
Justice’s constitutional world view. Is
it a full and generous view of our rights
and liberties and of government power
to protect the people or a narrow and
cramped view of those rights and lib-
erties and the government’s power to
protect ordinary Americans?

Based on the record available, there
is insufficient evidence to conclude
that Judge Roberts view of the rule of
law would include as paramount the
protection of basic rights. The values
and perspectives displayed over and
over again in his record cast doubt on
his view of voting rights, women’s
rights, civil rights, and disability
rights.

In fact, for all the hoopla and razzle-
dazzle in four days of hearings, there is
precious little in the record to suggest
that a Chief Justice John Roberts
would espouse anything less that the
narrow and cramped view that staff at-
torney John Roberts so strongly advo-
cated in the 1980s.

On the first day of the hearing, Sen-
ator KOHL asked, ‘“Which of those posi-
tions were you supportive of, or are
you still supportive of, and which
would you disavow?’”’ Judge Roberts
never gave a clear response.

Other than his grudging concession
during the hearing that he knows of no
present challenge that would make sec-
tion 2 of the Voting Rights Act ‘‘con-
stitutionally suspect’’—a concession
that took almost 20 minutes of my
questioning to elicit—John Roberts has
a demonstrated record of strong oppo-
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sition to section 2, which is almost uni-
versally considered to be the most pow-
erful and effective civil rights law ever
enacted. Section 2 outlaws voting prac-
tices that deny or dilute the right to
vote based on race, national origin, or
language minority status—and is large-
ly uncontroversial today.

But in 1981 and 1982, Judge Roberts
urged the administration to oppose a
bi-partisan amendment to strengthen
section 2, and to have, instead, a provi-
sion that made it more difficult some
say impossible to prove discriminatory
voting practices and procedures. Al-
though Judge Roberts sought to char-
acterize his opposition to the so-called
“effects test’” as simply following the
policy of the Reagan administration,
the dozens of memos he wrote on this
subject show that he personally be-
lieved the administration was right to
oppose the ‘“‘effects test.”

When Roberts worried that the Sen-
ate might reject his position, he urged
the Attorney General to send a letter
to the Senate opposing the amend-
ment, stating, “My own view is that
something must be done to educate the
Senators. ...”

He also urged the Attorney General
to assert his leadership against the
amendment strengthening section 2. He
wrote that the Attorney General
should ‘‘head off any retrenchment ef-
forts” by the White House staff who
were inclined to support the effects
test. He consistently urged the admin-
istration to require voters to bear the
heavy burden of proving discrimina-
tory intent—even on laws passed a cen-
tury earlier—in order to overturn prac-
tices that locked them out of the elec-
toral process.

Judge Roberts wrote at the time that
“violations of section 2 should not be
made too easy to prove. .. .” Remem-
ber, when he wrote those words there
had been no African-Americans elected
to Congress since Reconstruction from
seven of the States with the largest
black populations.

The year after section 2 was signed
into law, Judge Roberts wrote in a
memorandum to the White House
Counsel that ‘“‘we were burned’ by the
Voting Rights Act legislation.

Given his clear record of hostility to
this key voting rights protection, the
public has a right to know if he still
holds these views. But Judge Roberts
gave us hardly a clue.

Even when Senator FEINGOLD asked
whether Judge Roberts would acknowl-
edge today that he had been wrong to
oppose the effects test, he refused to
give a yes-or-no answer.

Judge Roberts responded: “I'm cer-
tainly not an expert in the area and
haven’t followed and have no way of
evaluating the relative effectiveness of
the law as amended or the law as it was
prior to 1982.”

So we still don’t know whether he
supports the basic law against voting
practices that result in denying voting
rights because of race, national origin,
or language minority status.
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You don’t need to be a voting rights
expert to say we’re better off today in
an America where persons of color can
be elected to Congress from any State
in the country. You don’t need to be a
voting rights expert to know there was
a problem in 1982, when no African
American had been elected to Congress
since Reconstruction from Mississippi,
Florida, Alabama, North Carolina,
South Carolina, Virginia, or Lou-
isiana—where African Americans were
almost a third of the population—be-
cause restrictive election systems ef-
fectively denied African Americans and
other minorities the equal chance to
elect representatives of their choice.

You don’t need to be a voting rights
expert to say it’s better that the Vot-
ing Rights Act paved the way for over
9,000 African American elected officials
and over 6,000 Latino elected officials
who have been elected and appointed
nationwide since the passage of that
act.

And you don’t need to be an expert to
recognize that section 2 has benefited
Native Americans, Asians and others
who historically encountered harsh
barriers to full political participation.

Yet Judge Roberts refused in the
hearings to say that his past opposi-
tion to section 2 doesn’t represent his
current views.

Judge Roberts also refused to dis-
avow his past record of opposition to
requiring non-discrimination by recipi-
ents of federal funds. These laws were
adopted because, as President Kennedy
said in 1963, ‘‘[s]imple justice requires
that public funds, to which all tax-

payers . . . contribute, not be spent in
any fashion which . . . subsidizes, or re-
sults in . . . discrimination.”

He supported a cramped and narrow
view that would exempt many formerly
covered institutions from following
civil rights laws that protect women,
minorities and the disabled. Under that
view, the enormous subsidies the Fed-
eral government gives colleges and uni-
versities in the form of Federal finan-
cial aid would not have been enough to
require them to obey the laws against
discrimination. That position was so
extreme that it was rejected by the
Reagan administration and later by
the Supreme Court. Although Judge
Roberts later acknowledged that the
Reagan administration rejected this
view, he would not tell the committee
whether he still holds that view today.

He also never stated whether he per-
sonally agrees with the decision in
Franklin v. Gwinnett, where the Su-
preme Court unanimously rejected his
argument that title IX, the landmark
law against gender discrimination, pro-
vided no monetary relief to a school-
girl who was sexually abused by her
schoolteacher.

A careful reading of the transcript of
his testimony makes clear that he
never embraced the Supreme Court’s
decision to uphold affirmative action
at the University of Michigan Law
School, nor did he expressly agree with
the Supreme Court decision that all
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children—including those who are un-
documented—have a legal right to pub-
lic education. He emphasized his agree-
ment with certain rationales used by
the court in those cases, but he left
himself a lot of wiggle room for future
reconsideration of those 54 decisions.

Finally, a number of my colleagues
on the committee asked Judge Roberts
about issues related to women’s rights
and a woman’s right to privacy. On
these important matters, too, he never
gave answers that shed light on his
current views.

No one is entitled to become Chief
Justice of the United States. The con-
firmation of nominees to our courts—
by and with the advice and consent of
the Senate—should not require a leap
of faith. Nominees must earn their con-
firmation by providing us and the
American people with full knowledge
of the values and convictions they will
bring to decisions that may profoundly
affect our progress as a nation toward
the ideal of equality.

Judge Roberts has not done so. His
repeated reference to the rule of law re-
veals little about the values he would
bring to the job of Chief Justice of the
United States. The record we have puts
at serious risk the progress we have
made toward our common American vi-
sion of equal opportunity for all of our
citizens.

There is clear and convincing evi-
dence that John Roberts is the wrong
choice for Chief Justice. I oppose the
nomination. I urge my colleagues to do
the same.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ALEXANDER. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
BURR). Without objection, it is so or-
dered.

Mr. ALEXANDER. Mr. President, my
constituents have been asking me,
“Who will President Bush nominate for
the second Supreme Court vacancy?”’
The question reminds me of a story
about a punter from California who
went all the way to the University of
Alabama to play for Coach Bear Bry-
ant. Day after day, this punter would
kick it more than 70 yards in practice.
Day after day, Coach Bear Bryant
watched the punter kick it 70 yards
and said nothing. Finally the young
kicker came over to the coach and
said: Coach, I came all the way from
California to Alabama to be coached by
you. I have been out here kicking for a
week, and you haven’t said a word to
me.

Coach Bryant looked at him and said:
Son, when you start kicking it less
than 70 yards, I will come over there
and remind you what you were doing
when you kicked it more than 70 yards.

That is the way I feel about Presi-
dent Bush and the next Supreme Court
nominee. My only suggestion for him
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would be respectfully to suggest that
he try to remember what he was think-
ing when he appointed John Roberts
and to do it again. Especially for those
of us who have been trained in and who
have respect for the legal profession, it
has been a pleasure to watch the Rob-
erts nomination and confirmation
process. It is difficult to overstate how
good he seems to be. He has the resume
that most talented law students only
dream of: editor of the Harvard Law
Review and a law clerk to Judge Henry
Friendly.

I was a law clerk to Judge John
Minor Wisdom in New Orleans, who re-
garded Henry Friendly as one of the
two or three best Federal appellate
judges of the last century. In fact, we
law clerks used to sit around and think
about ideal Federal panels on which
three judges would sit. Sometimes
Judge Wisdom and Judge Friendly
would sit on the same panel, and we
tried to think of a third judge. There
was a judge named Allgood. We
thought if we could get a panel of
judges named Wisdom, Friendly, and
Allgood, we would have the ideal panel.

So Judge Roberts learned from Judge
Friendly. Then he was law clerk to the
Chief Justice of the United States. Add
to that his time in the Solicitor Gen-
eral’s Office, where only the best of the
best lawyers are invited to serve; then
his success as an advocate before the
Supreme Court both in private and in
public practice. Then what is espe-
cially appealing is his demeanor, his
modesty both in philosophy and in per-
son, something that is not always so
evident in a person of superior intel-
ligence and such great accomplish-
ment. Then there are the stories we
heard during the confirmation process
of private Kkindnesses to colleagues
with whom he worked.

Judge Roberts’ testimony before the
Senate Judiciary Committee dem-
onstrated all those qualities, as well as
qualities of good humor and intel-
ligence, and an impressive command of
the body of law that Supreme Court
Justices must consider. Those televised
episodes, which I took time to watch a
number of, could be the basis for many
law school classes or many civics class-
es. Judge Roberts brings, as he repeat-
edly assured Senators on the com-
mittee, no agenda to the Supreme
Court. He understands that he did not
write the Constitution but that he is to
interpret it, that he does not make
laws—Congress does that—but that he
is to apply them. He demonstrates that
he understands the Federal system. It
is not too much to say that for a dev-
otee of the law, watching John Roberts
in those hearings was like having the
privilege of watching Michael Jordan
play basketball at the University of
North Carolina in the early 1980s or
watching Chet Atkins as a sessions
guitarist in the 1950s in Nashville.

One doesn’t have to be a great stu-
dent of the law to recognize there is
unusual talent here.

If Judge Roberts’ professional quali-
fications and temperament are so uni-
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versally acclaimed, why do we now
hear so much talk of changing the
rules and voting only for those Justices
who we can be assured are ‘‘on our
side”’? That would be the wrong direc-
tion for the Senate to go. In the first
place, history teaches us that those
who try to predict how Supreme Court
nominees will decide cases are almost
always wrong. Felix Frankfurter sur-
prised Franklin Roosevelt. Hugo Black
surprised the South. David Souter sur-
prised almost everybody. In the second
place, courts were never intended to be
set up as political bodies that could be
relied upon to be predictably on one
side or the other of a controversy. That
is what Congress is for. That is why we
go through elections. That is why we
are here. Courts are set up to do just
the opposite, to hear the facts and
apply the law and the Constitution in
controversial matters. Who will have
confidence in a system of justice that
is deliberately rigged to be on one side
or the other despite what the facts and
the law are?

Finally, failing to give broad ap-
proval to an obviously well-qualified
nominee such as Judge Roberts—just
because he is ‘‘not on your side’—re-
duces the prestige of the Supreme
Court. It jeopardizes its independence.
It makes it less effective as it seeks to
perform its indispensable role in our
constitutional republic.

For these three reasons, Republican
and Democratic Senators, after full
hearings and discussion, have tradi-
tionally given well-qualified nominees
for Supreme Court Justice an over-
whelming vote of approval. I am not
talking about the ancient past. I am
talking about the members of today’s
Supreme Court, none of whom are bet-
ter qualified than Judge Roberts. For
example, Justice Breyer was confirmed
by a vote of 87 to 9 in a Congress com-
posed of 57 Democrats and 43 Repub-
licans. Justice Ginsburg was confirmed
by a vote of 96 to 3 in the same Con-
gress. Justice Souter was confirmed by
a vote of 90 to 9 in a Congress composed
of 55 Democrats and 45 Republicans.
Justice Kennedy was confirmed by a
vote of 97 to 0 in a Congress composed
of 55 Democrats, 45 Republicans. Jus-
tice Scalia, no shrinking violet, was
confirmed by a vote of 98 to 0 in a Con-
gress composed of 47 Democrats as well
as 53 Republicans. Justice O’Connor
was confirmed by a vote of 99 to 0 in a
Congress composed of 46 Democrats
and 53 Republicans. And Justice Ste-
vens was confirmed by a vote of 98 to 0
in a Congress composed of 61 Demo-
crats and 37 Republicans. The only
close vote, of those justices on this
Court, was for the nomination of Jus-
tice Thomas, following certain ques-
tions of alleged misconduct by the
nominee. Thomas was confirmed by a
vote of 52 to 48. However, even in that
vote, 11 Democrats crossed the aisle to
support the nominee.

If almost all Republican Senators can
vote for Justice Ginsburg, a former
counsel for the American Civil Lib-
erties Union, and a nominee who also
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declined, as Judge Roberts occasion-
ally did, to answer questions so as not
to jeopardize the independence of the
Court on cases that might come before
her. If every single Democratic Senator
could vote for Justice Scalia, then why
cannot virtually every Senator in this
Chamber vote to confirm John Rob-
erts?

I was Governor for 8 years in Ten-
nessee. I appointed about 50 judges. I
looked for the qualities that Judge
Roberts has so amply demonstrated:
intelligence, good character, respect
for the law, restraint, and respect for
those who might come before the
court. I did not ask one of my nomi-
nees how he or she might vote on abor-
tion or on immigration or on taxation.
I appointed the first woman -circuit
judge, as well as men. I appointed the
first African-American chancellor and
the first African-American State su-
preme court justice. I appointed some
Democrats as well as Republicans.
That process, looking back, has served
our State well. It helped to build re-
spect for the independence and fairness
of our judiciary.

I hope that we Senators will try to do
the same as we consider this nomina-
tion for the Supreme Court of the
United States. It is unlikely in our life-
time that we will see a nominee for the
Supreme Court whose professional ac-
complishments, demeanor, and intel-
ligence is superior to that of John Rob-
erts. If that is so, then I would hope
that my colleagues on both sides of the
aisle will do what they did for all but
one member of the current Supreme
Court and most of the previous Jus-
tices in our history and vote to confirm
him by an overwhelming majority.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ENERGY

Mr. NELSON of Florida. Mr. Presi-
dent, I am going to vote for Judge Rob-
erts as Chief Justice. I will be making
a lengthy statement later on in the day
as there is time allowed, since the time
allocated right now under the previous
order is very limited.

However, I did want to take this op-
portunity to say, with the fresh memo-
ries of Katrina and now Rita, I think it
is incumbent upon us to finally get our
collective heads as Americans out of
the sand and face up to the fact that we
are dependent on foreign energy
sources, and that since we cannot drill
our way out of the problem because the
development of those resources of oil
would take years and years to com-
plete, one of the great natural re-
sources of this country is coal.

Of course, that does not affect my
State of Florida; we have 300 years of
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reserves of coal, and we now have the
technology to cook this coal with high-
ly intense heat in what is known as a
coal gasification project. It burns off
the gas, and that is a clean-burning
gas.

It would be my hope that this coun-
try will start getting serious about
weaning ourselves from dependence on
foreign oil by using our technology to
address this problem.

So that is what I wanted to share
with my colleagues, since there were a
couple of minutes under the previous
order, and then I will be making my
statement about Judge Roberts later in
the day.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Georgia.

Mr. CHAMBLISS. I ask unanimous
consent that the time be extended
until the end of my statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHAMBLISS. Mr. President, I
rise in support of the nomination of
John G. Roberts to be Chief Justice of
the United States. By his nomination
of Judge Roberts to be Chief Justice,
President Bush has not only fulfilled
his constitutional responsibility but he
has demonstrated sound judgment and
great wisdom by this nomination.

In bipartisan fashion, our colleagues
on the Judiciary Committee have simi-
larly demonstrated such judgment and
wisdom in recommending that we con-
sent to that nomination. I urge my col-
leagues to follow the committee’s rec-
ommendation.

Judge Roberts is an able jurist, a de-
cent man, and he should be the next
Chief Justice of the Supreme Court of
the United States. Both by his profes-
sional career and his answers to ques-
tions during the committee’s consider-
ation of his nomination, Judge Roberts
has demonstrated his unwavering fidel-
ity to the Constitution and commit-
ment to the rule of law.

“The rule of law’ is a phrase often
used in public discourse. It trips easily
off the tongue. Too often, it seems, we
recite it with a banality that comes
with the assumption that it is self-evi-
dent and self-executing. It is neither.

Jefferson wisely taught that eternal
vigilance is the price of liberty. So,
too, the rule of law requires both vigi-
lance and continuous oversight.

Far beyond fulfilling the constitu-
tional responsibilities of this body, the
confirmation process involving Judge
Roberts has served as an essential re-
minder of the constitutional role of
judges and the judiciary under our Re-
publican form of government. At a
time when too many of those in the ju-
dicial branch have sought to use their
lifetime-tenured position to advance
their own personal ideological or polit-
ical preferences in deciding matters
which come before them, at a time
when too many within the legal,
media, and political elites have sought
to recast the role of the judiciary into
a superlegislature, approving of and
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even urging judges to supplant their
views for those of the elected rep-
resentatives of the American people,
Judge Roberts has served to remind us
that such actions and such views are
anticonstitutional and contrary to the
rule of law itself.

The American people have listened to
Judge Roberts in this regard. They like
what they have heard because it rings
true with what we all learned but some
have forgotten, from high school civics
class and what we profess in doctrines
of separation of powers among the
branches of our Federal Government.

Let me repeat some of what Judge
Roberts has said:

Judges and Justices are servants of the
law, not the other way around.

Judges are not to legislate, they’re not to
execute the laws.

Judges need to appreciate that the legit-
imacy of their action is confined to inter-
preting the law and not making it.

Judges are not individuals promoting their
own particular views, but they are supposed
to be doing their best to interpret the law, to
interpret the Constitution, according to the
rule of law, not their own preferences, not
their own personal beliefs.

These are simple but profound state-
ments. They go to the heart of our con-
stitutional system and what we mean
by the rule of law.

As Chief Justice of the United States,
John Roberts will not only serve as the
Chief Justice of the Supreme Court but
he will also serve as the leader of the
entire Federal judiciary, setting the
standards, showing the way, and speak-
ing for an entire branch of our Federal
Government. Every judge in our Fed-
eral system and every person who as-
pires to join its ranks at some future
date should hear and receive Judge
Roberts’ words and seek to follow them
with fidelity. A lot is riding on their
willingness to do so.

Judicial independence is another
phrase bantered about of late by judges
and others who feel threatened by le-
gitimate congressional oversight of the
judiciary. Judicial independence does
not exist to shield judges from congres-
sional and public scrutiny from im-
proper judicial actions. Judicial inde-
pendence does not shield judges from
the inquiry of impeachment and re-
moval from office for lawless actions
on the bench. Federal judges, appointed
for life, subject to removal only upon
impeachment, are afforded this ex-
traordinary power precisely to permit
them to follow the law, even when fol-
lowing the law may be politically un-
popular.

Describing his own fidelity to the
Constitution and to the rule of law,
Judge Roberts told the Judiciary Com-
mittee:

As a judge I have no agenda. I have a guide
in the Constitution and the laws and the
precedents of the Court, and those are what
I would apply with an open mind, after fully
and fairly considering the arguments and as-
sessing the considered views of my col-
leagues on the bench.

We should confirm Judge Roberts not
merely because he said that; we should
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