April 12, 2005

THE RULES THAT GOVERN THE
ETHICS PROCESS IN THE HOUSE
OF REPRESENTATIVES

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 2005, the gentleman from West
Virginia (Mr. MOLLOHAN) is recognized
for 60 minutes as the designee of the
minority leader.

Mr. MOLLOHAN. Mr. Speaker, I am
joined here tonight by three distin-
guished colleagues.

The gentleman from Maryland (Mr.
CARDIN) was a member of the Com-
mittee on Standards of Official Con-
duct in the 101st, 103rd, and 104th Con-
gresses. The gentleman from Maryland
(Mr. CARDIN) cochaired with Congress-
man Bob Livingston at the time the
1997 ethics bipartisan task force cre-
ated to review and propose changes to
the Committee on Standards of Official
Conduct rules and procedures and was
the ranking minority member of the
subcommittee that investigated the
complaint against then-Speaker Newt
Gingrich.

Second, I am joined by the gentleman
from California (Mr. BERMAN), who was
ranking minority member on the Com-
mittee on Standards of Official Con-
duct in the 105th, the 106th, and the
107th Congresses and for the first 2
months of the 108th Congress until my
appointment as ranking member. Addi-
tionally, the gentleman from Cali-
fornia (Mr. BERMAN) was the ex officio
member of the 1997 bipartisan task
force created to review and propose
changes to the Committee on Stand-
ards of Official Conduct’s rules and pro-
cedures.

Finally, Mr. Speaker, I am joined by
the gentleman from Massachusetts
(Mr. DELAHUNT), who prior to coming
to Congress served as the Norfolk
County District Attorney for a consid-
erable period of time, from 1975 to 1996.
In the 108th Congress, he was a member
of the ethics pool appointed by the mi-
nority leader and was a member of the
investigative subcommittee formed to
look into the allegations made by then-
Representative Nick Smith arising out
of the events occurring during the
Medicare vote taken on November 2,
2003.

Collectively, these gentlemen have a
tremendous amount of experience serv-
ing the House of Representatives on
the Committee on Standards of Official
Conduct over a long period of time. Not
surprisingly, Mr. Speaker, that is the
topic of our Special Order tonight.

The subject that we will be dis-
cussing this evening under the Special
Order concerns the rules that govern
the ethics process in the House of Rep-
resentatives. This discussion, I think,
will highlight the clear need to repeal
the changes in those rules that were in-
cluded in the rules package that was
adopted when the House convened in
January of this year, a rules package
that was adopted on a strict party line
vote with all Republicans voting for
and all Democrats voting against.

While a discussion of the rules of this
nature necessarily involves a number
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of technical points, Mr. Speaker, there
should be no mistaking the overriding
importance of what we are talking
about. Because of the ethics rules
changes that were included in the rules
package I mentioned, the House of Rep-
resentatives is now at a crossroads in
its ethics process.

The issue now before the House is, in
fact, whether the House will continue
to have a credible ethics process that
can be effective in protecting the rep-
utation and the integrity of this insti-
tution.

Mr. Speaker, this is my 9th year as a
member of the Committee on Stand-
ards of Official Conduct and my third
year as ranking minority member of
that committee, and I have studied the
ethics process carefully during that
time. My firm conclusion is that the
House will not and cannot have a cred-
ible ethics process unless the rules
changes that were made earlier this
year are repealed.

There are at least two reasons why
this is so, Mr. Speaker. First, there
cannot be a credible ethics process in
the House of Representatives unless
changes in the ethics rules are made,
as they have always been made in the
House, Mr. Speaker, in the past years,
in an open, thoughtful and, most im-
portantly, in a genuinely bipartisan
manner. But these rules changes were
the result of a closed, secret process in
which no one from this side of the aisle
was ever consulted; and the votes of
the rules package were, as always,
strictly party line votes.

Second, the fact is that, at a min-
imum, these rules changes, the specific
changes that are attempting to be im-
posed by the Committee on Rules, will
seriously undermine the ability of the
Committee on Standards of Official
Conduct to perform its key responsibil-
ities of investigating and making deci-
sions on allegations of wrongdoing.

It is for these reasons that I have in-
troduced House Resolution 131, which
would entirely repeal two of the three
rules changes made earlier this year
and would repeal as well the objection-
able provisions of the third rules
change.

Mr. Speaker, let me take a moment
to elaborate on each of the reasons for
the resolution that I have introduced,
turning first to the closed, partisan
manner in which these rules changes
were adopted this past January.

Mr. Speaker, the ethics process in
the House of Representatives dates
back to the late 1960s, nearly 40 years
ago. It was recognized at the very out-
set that there could not be a meaning-
ful ethics process in this body unless it
is a genuinely bipartisan one. This
makes perfect sense because an ethics
process that is dominated by the ma-
jority party in the House will become
simply another tool of partisan warfare
and will have no credibility whatso-
ever.

So both when the committee was cre-
ated and the ethics rules were estab-
lished in 1968, as well as when the rules
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changes were made in the rules in 1989
and again in 1997, those actions, those
creation of the rules, fashioning of the
rules, recommending the rules to the
House, that whole process was the re-
sult of a thoughtful, deliberative proc-
ess that was, in fact, genuinely bipar-
tisan in nature.

The task force, created with an equal
number of Democrats, an equal number
of Republicans, whether the Repub-
licans were in control of the House at
the time or whether the Democrats
were in control of the House at the
time, all of the rules changes and their
adoption and their recommendation to
the House of Representatives came out
of a genuinely bipartisan process.

The process that was used earlier
this year stands in stark contrast to
those earlier efforts. Those rules
changes were drafted in secret, and
their text was publicly released 1lit-
erally only hours before they were to
be voted on on the House floor. At no
time was anyone on this side, on the
minority side, of the aisle ever con-
sulted about those changes. Likewise,
the Committee on Standards of Official
Conduct itself was not consulted about
those rules changes; and, indeed, it is
not at all clear who was consulted
about them or whether their pro-
ponents really fully understood the
meaning and the implications of the
changes which they wrought.

It will come as no surprise to anyone
that the rules changes resulting from
such a closed, summary process, it will
come as no surprise that they are seri-
ously flawed; and that leads me, Mr.
Speaker, to the second reason why
these changes must be repealed.

As I have mentioned, the rules
changes were passed by the majority
earlier this year. They fall into three
categories. The first rules change re-
lates to the automatic dismissal of
complaints that are filed with the com-
mittee, automatic dismissal of com-
plaints the first rule allows; the second
rule granting certain so-called due
process rights to Members, a cynical
characterization of due process I might
add; and the third so-called right to
counsel provisions are contained in the
last rules change.

Mr. Speaker, let me begin with the
automatic dismissal rule. The auto-
matic dismissal rule of the complaint,
it constitutes a radical and particu-
larly destructive change in the rules.
Up until now, a complaint filed with
the Committee on Standards of Official
Conduct, and keep in mind that under
the rules no one other than a Member
of the House may file a complaint be-
fore the Committee on Standards of Of-
ficial Conduct, but under the old rules
a complaint could be dismissed only by
a majority vote of the committee.
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Under the automatic dismissal rule
which the majority is trying to impose
upon the Committee on Standards of
Official Conduct in its rules passed ear-
lier this year, a complaint can be dis-
missed just by the passage of time. A
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period as brief as 45 days from the date
of the complaint is deemed to satisfy
the procedural requirements of the
rule; and if it is not disposed of any
other way, the passage of that 45 days
will result in automatic dismissal of
the complaint. Members of the com-
mittee could have during that period
sat on their hands, or they may have
been engaged in the August recess be-
cause it is not legislative days, it is
calendar days.

One wonders if the drafters of this
rule were even aware that in 1997, the
House strongly rejected an automatic
dismissal rule that was far less restric-
tive than this one. The proposal consid-
ered at that time applied where a mo-
tion before the committee to refer a
complaint to an investigative com-
mittee did not pass, and it provided in
that instance for automatic dismissal
of the complaint after 180 days from
the date of the vote, a lot longer than
45 days under this automatic dismissal
rule. But even with the 180-day auto-
matic dismissal, this House of Rep-
resentatives in the only recorded vote
in the full House on a bipartisan basis
rejected the idea of a complaint being
automatically dismissed that is pend-
ing before the Committee on Standards
of Official Conduct simply by the pas-
sage of time.

Even that proposal was defeated on a
bipartisan vote because it was recog-
nized that any automatic dismissal
rule simply promotes deadlock and
partisanship on the committee. It pro-
motes inaction. It encourages members
not to fulfill their responsibility. This
is especially so in those controversial,
high-profile complaints that come be-
fore the committee, and it is in the
handling of complaints of that kind
that the committee’s credibility is
most at stake.

Mr. Speaker, if the Committee on
Standards of Official Conduct is to be
worthy of its name, its members must
give thoughtful, reasoned consider-
ation to every complaint that comes
before it; and any rule that would trun-
cate that responsibility, that would
provide for an automatic dismissal of
the complaint based on the inaction of
the members cannot be allowed to
stand if our credibility is going to re-
main intact.

The rules changes that grant certain
so-called due process rights to Mem-
bers apply whether the committee or
an investigative subcommittee pro-
poses to conclude a matter by issuing a
letter or other statement that ref-
erences the conduct of a particular
Member. While statements of that kind
do not constitute and are not charac-
terized as a sanction, the committee
has been very cautious about issuing
them; and, of course, like any other
committee action, such a statement
cannot be issued without the bipar-
tisan support of committee members.

It is also important that statements
of this kind are issued only where the
conduct involved has not been the sub-
ject of a formal investigation, and a de-
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termination has been made that the
issuance of such a statement in an ap-
propriate way to resolve a complaint or
other allegation of misconduct is an
appropriate disposition.

Where a Member is going to be the
subject of such a letter or similar
statement, it is not, I agree, unreason-
able to grant that Member certain
rights, such as prior notice and a
meaningful opportunity to respond, but
the rules changes go well beyond this
for they also grant such a Member the
right to demand that the committee
create an adjudicatory, a trial, if you
will, subcommittee that is to conduct
an immediate hearing, an immediate
trial, on the conduct in question.
Where the committee proposes to re-
solve the complaint by issuance of a
letter, this trial would take place with-
out any formal investigation of the
matter ever having been conducted,
without a single subpoena ever having
been issued or a single deposition ever
been taken. It gives the Member the
right to jump immediately to the trial
stage.

No committee that is at all serious
about conducting its business would
allow itself to be put in such a situa-
tion. It emasculates that part of the
committee’s power and ability to, in
proper due process order, develop the
factual basis for a disposition perhaps
involving a trial.

It may well be that this immediate
trial provision was included in the
rules in order to force the committee,
whenever a complaint is filed, to decide
between two alternatives: either dis-
miss the complaint without having any
comment whatsoever on the conduct of
the respondent, or refer the complaint
to an investigative subcommittee for
formal investigation. But there is no
valid reason to hamstring the com-
mittee in this manner.

The resolution I have proposed would
repeal the right to demand an imme-
diate trial but would substitute instead
the far more reasonable right to de-
mand that the committee commission
a formal investigation of the conduct
in question.

Mr. Speaker, the third rules change,
the so-called right to counsel provi-
sion, is particularly mischievous, and
it might be better characterized as the
“right to orchestrate testimony provi-
sion.”

This rules change prohibits the Com-
mittee on Standards of Official Con-
duct from requiring in any cir-
cumstances that a respondent or wit-
ness in a case retain an attorney who
does not represent someone else in the
case. This change is particularly egre-
gious in that two separate investiga-
tive subcommittees of the Committee
on Standards of Official Conduct had
raised the concern that an attorney’s
representation of multiple clients in a
case may impair the fact-finding proc-
ess, and those investigative sub-
committees recommended to the full
committee the adoption of a rule or
policy under which multiple represen-
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tation could be barred. In short, the
ethics process in the House has been se-
riously damaged by both the substance
of these rules changes and the sum-
mary partisan manner in which these
changes were adopted.

In the case of the latter rule, imagine
the lawyer that is representing the ac-
cused having the absolute right to rep-
resent all of the witnesses that are
going to be interviewed in the case,
certainly undermining the ability of
the committee to do its job.

But we are still in the early months
of this Congress, and it is not too late
to undo the damage that has been
done. We can once again have an ethics
process in the House that commands
the confidence and respect of both the
Members of this body and the public.

The first step, Mr. Speaker, is to re-
peal those rules changes and to affirm
that any changes in either the sub-
stantive ethics rules or the rules gov-
erning committee procedure will be
made as they have always been made in
the past, only in a deliberative, open
and genuinely bipartisan manner.

Mr. Speaker, at this time I yield to
the gentleman from Maryland (Mr.
CARDIN).

Mr. CARDIN. Mr. Speaker, I thank
the gentleman from West Virginia (Mr.
MOLLOHAN) for yielding me this time.

I had the opportunity to serve on the
House Committee on Standards of Offi-
cial Conduct for a little over 6 years
during some very difficult times for
this institution. I remember Speaker
Foley calling me and asking me to
serve on the Committee on Standards
of Official Conduct. It was not a re-
quest. I was being drafted to carry out
a very important responsibility that
we all have. Under the Constitution, we
must judge the conduct of our own
Members. It is a solemn responsibility.
How we go about doing that will reflect
on the integrity of this institution, and
that is why it is so important that we
do it in the right manner and in a bi-
partisan manner.

Mr. Speaker, we are all human and
we do make mistakes, and that is why
we need a Committee on Standards of
Official Conduct, to give guidance to
Members as well as monitor the con-
duct so the public has confidence that
in fact we are carrying out our Con-
stitutional responsibility to judge the
conduct of our Members.

For that reason, I thank the gen-
tleman from West Virginia (Mr. MOL-
LOHAN) for his service on the Com-
mittee on Standards of Official Con-
duct, very distinguished service on be-
half of this institution. And I also
thank the gentleman from California
(Mr. BERMAN), who has devoted much
of his time to the ethics work, as has
the gentleman from Massachusetts
(Mr. DELAHUNT). I thank him for his
work on ethics issues. We do not issue
many press releases for this work. This
is not something Members do because
they want to do, it is something Mem-
bers do because they have to.

Mr. Speaker, I was on the Committee
on Standards of Official Conduct when
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we had the charges brought against
Speaker Gingrich and the so-called
banking scandal. Both of those issues
were highly publicized, received a lot
of attention and were extremely dif-
ficult matters. I was one of the four
members of this body that served on
the investigative subcommittee on
Speaker Gingrich. We spent hundreds
of hours in deliberations and in prep-
arations. We spent months in work, but
we reached a conclusion. We reached a
conclusion not because it was easy. We
reached a conclusion because we were
able to listen to each other. We worked
not as Democrats or Republicans. We
worked as Members of this body to do
what we are required to do, and that is
to judge the conduct of one of our own
Members, and we reached a unanimous
conclusion.

As a result of that particular case,
this body thought that we should re-
view the rules under which the Com-
mittee on Standards of Official Con-
duct operates. We thought it was ap-
propriate to review the process that we
use. So what did we do after the Ging-
rich investigation? The majority leader
and the minority leader sat down and
worked out a process that would main-
tain the bipartisan reputation of the
ethics process and allow a fair, trans-
parent, open process for looking at
changes in our ethics rules.

I was named the co-chair of that task
force along with Bob Livingston, a Re-
publican, who was named the other co-
chair, and we had an equal number of
Democrats and Republicans on that
task force. We held hearings, and we
had witnesses who came before us.
Members came before us, and we
looked at the concerns that were ex-
pressed during the Gingrich investiga-
tion about trying to move in a more
timely manner to give due process to
each Member and looked at ways to
streamline the process but still main-
tain the integrity of the ethics process.
That was our charge. We came up with
changes, and we did that in a bipar-
tisan vote of our commission.

The only way the ethics process
works is if it is bipartisan. We cannot
do it just because one side has the
votes in the majority. We must main-
tain the bipartisan manner of the eth-
ics process, including the way we
change the rules, if we are going to be
able to maintain the integrity of the
process and be able to look the public
in the eye and say, yes, we are carrying
out our constitutional responsibilities
to judge conduct of our own Members.

The gentleman from West Virginia
(Mr. MOLLOHAN) has gone through the
three rules changes passed at the be-
ginning of this Congress on a partisan
vote. I want to talk about one, the
automatic dismissal.

It was interesting, in 1997, a Member
of this body offered an amendment to
our rules package and suggested after
180 days there be an automatic dis-
missal of a complaint, a much more
modest proposal than the one ulti-
mately brought forward by the Repub-
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lican leadership and passed by the
membership on the first day of this ses-
sion by this Congress. That 180-day
automatic dismissal was rejected by a
bipartisan vote in this body in 1997.
The reason was quite simple: We
thought it would just add or just bring
us to partisan gridlock.

Unfortunately, I think that is ex-
actly what is happening. The first day
of this session we passed a rules change
that says after 45 days there is an auto-
matic dismissal of a complaint that is
brought. So inaction becomes action.
There have been many serious issues
that have confronted this Nation that
have taken us terms of Congress to
deal with. For instance, in working on
the welfare reauthorization bill, we
have been working on that for three
Congresses, and we have not been able
to pass it. It has taken time. Inaction
here becomes action. That is not what
it should be and obviously will not
have credibility with the public.
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Partisanship is rewarded with a dead-
lock being dismissal. Each of us be-
longs to a political party. The pressure
on us would be immense just to do
nothing for 45 days. I think that is
quite obvious. And that gets rewarded.

The ethics process must be bipar-
tisan. We should not have a basic rule
that rewards partisanship. And then
delay is rewarded. Inaction is re-
warded, as I indicated. And the com-
plexity of the issues that you have to
deal with on the Ethics Committee
would give you a practical reason to
say, Well, I'm sorry, we couldn’t com-
plete it in time and now there’s an
automatic dismissal.

I think about the Gingrich case that
I had to investigate, and I think about
the complexities and the documents
and the depositions and all the work
that we did in that case. You could not
possibly have done that in 45 days and
do justice to the Member who is ac-
cused or the institution that is being
challenged as to whether we can, in
fact, investigate a case fairly. Yet this
rule change will say, if you cannot
complete it in 45 days, there can be an
automatic dismissal.

So, Mr. Speaker, for all the reasons
that the gentleman from West Virginia
has pointed out on substance, these
rules changes were wrong; but I think
the underlining point, the most impor-
tant point here is the process must be
bipartisan. It was violated in these
rules changes that were passed at the
beginning of this Congress. I urge my
colleagues to listen to the gentleman
from West Virginia. Let us repeal those
three rules changes and go back to a
process that has served this institution
well over many, many Congresses, a bi-
partisan process, a true bipartisan
process to look at rules of the com-
mittee and, if changes are needed, to do
that in a bipartisan manner rather
than by the strict votes of the major-
ity. I would urge us to do that for the
sake of the integrity of this institu-
tion.
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Mr. MOLLOHAN. I thank my friend
from Maryland.

I would like to invite our colleague
from California (Mr. BERMAN) to join
this discussion.

Mr. BERMAN. Mr. Speaker, I appre-
ciate the gentleman yielding and to the
ranking member of the committee, I
thank him for involving me in what I
think is a very important effort. I
think both he and I are not prone to
come to the floor on Special Orders,
and I think our presence here tonight
indicates just how strongly we feel
about what is being done to a process
that everyone participating in this
Special Order has spent a great deal of
time on.

If there is a member of the majority
or a staff member of the majority
watching this, I would hope they might
sit back, get past the irritation over
any particular action the committee
has taken that they may not have
liked and think what they have done
and realize that what they have done
in making these rules changes unilat-
erally and breaching the fundamental
commitment to a bipartisan process,
what that ultimately will do and how
that will play out in terms of destroy-
ing the concept of an effective and
meaningful bipartisan Ethics Com-
mittee process.

And that notwithstanding the con-
stitutional mandate, we will be left
with a situation where the rules of the
House and the standards of conduct
that we have promulgated and expect
Members to adhere to will become es-
sentially unenforceable because of the
breach in the commitment to a bipar-
tisan approach to these issues.

For me, that approach means the
members of the committee throw aside
the question of how the partisan impli-
cations of a particular action play out
and search for the facts and apply the
rules of official conduct and the appro-
priate standards that have been adopt-
ed by this body and apply those to
those facts in a fair, objective, and
independent way without focusing pri-
marily on the political or partisan
ramifications of that.

Both of the previous speakers have
spent a great deal of time both talking
about the process and developing the
rule. When I was asked to become the
ranking member of the Ethics Com-
mittee, Minority Leader Gephardt told
me about this and after a little bit of
depression at the thought that I would
have to spend a serious amount of time
doing this because, as the gentleman
from Maryland mentioned, none of us
relish this particular job, it is a great
deal of time, its direct impact on our
own constituents or on the substantive
issues we care about is relatively
minor. We are here and we have taken
this position in the past because of our
own commitment to the institution, a
very important institution, the House
of Representatives, and how the work
of that House is going to be conducted.

But when Mr. Gephardt asked me to
do it, I said, Dick, I don’t want to fight
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the political battles and the partisan
battles in the Ethics Committee. He
says, The reason I am asking you to
take this position is because I want to
end the Ethics Committee as a place
where partisan battles will be carried
out. It is my commitment to that proc-
ess that causes me to ask you to take
this position.

With that understanding, I did. And I
had the great pleasure of working with
three separate Republican chairmen,
members of the majority, our former
colleague Jim Hansen for the first 2
years, my friend and colleague LAMAR
SMITH for the next 2 years, and in the
last 2 years of the Congress for the re-
cent chairman of the committee, JOEL
HEFLEY. In those 6 years with three dif-
ferent chairmen and a number of dif-
ferent members of the committee, par-
ticularly on the majority side, if I can
think of two votes, two times where in
a disciplinary matter there was a divi-
sion of the vote, that we did not reach
a consensus that was accepted initially
by the chair and the ranking member
and then by the entire committee, I
cannot think of more than two votes.

And on the two times when I remem-
ber there being some divided votes,
they were not done on partisan
grounds; they were done on individual
members’ interpretations of the facts
applying the rules of conduct to those
facts.

What has happened here would have
been unthinkable during those 6 years,
that the majority party would decide
to embed fundamental changes in the
rules inside the larger House rules
package, thereby forcing those rules to
be addressed in a partisan fashion and
then, without consultation with the
minority, without showing the minor-
ity what those rules changes were for
there to be any possible give-and-take
or effort to achieve a consensus, ram-
ming through those changes in the
Ethics Committee rules in a way that I
will try to establish, as I think both of
the colleagues preceding me have, hurt
the process and hurt it very fundamen-
tally.

So apart from anything else and even
the substantive provisions of these
rules changes, the fact that it would be
done on a partisan basis, without con-
sultation, without an effort to reach a
consensus, without coming from the bi-
partisan Ethics Committee was a ter-
rible, terrible mistake and shakes all
of our confidence in whether this proc-
ess is even a process we want to par-
ticipate in.

I say all of that preliminarily just to
say that I hope calmer minds and peo-
ple who put their concern for the insti-
tution above their irritation with a
particular case will think again about
what they have done and convene some
process by which we can bring back the
comity that has existed, I think, dur-
ing the gentleman from West Virginia’s
tenure as ranking member and cer-
tainly for the 6 years preceding that
when I was ranking member, because 1
think we will all be better served by
that.
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I do want to make one other point.
This is the only committee in the
House that is equally divided between
Democrats and Republicans. It was the
intention of this committee at the cre-
ation of this committee and the forma-
tion of this committee that things be
done on a bipartisan basis, staff hired
on a bipartisan basis, disciplinary mat-
ters dealt with on a bipartisan basis,
advise and consent. When people want
to know interpretations, we approach
it without regard to the political and
partisan implications of the Member
who is requesting or the individual who
is the object of the disciplinary inves-
tigation.

Going to the rules changes, when
former Congressman Tauzin offered an
amendment to the ethics task force re-
port which provided automatic dis-
missal for 180 days, as both my col-
leagues who preceded me have men-
tioned, a far more lenient provision
than the one adopted at this particular
time, our friend and colleague HENRY
HYDE said, Why not adopt it? When ju-
ries deadlock, the case is dismissed.

But in saying so, he made our point.
The judge does not tell the jury, if you
don’t decide in 2 days or 3 days or any
number of days, if you are deadlocked
at that point, the case is dismissed.
You do not create incentives for people
not to decide. With a rule like this in
place, the respondent, the object of the
complaint, knows that stonewalling ul-
timately leads to dismissal, that Mem-
bers of the respondent’s political party,
be they Democrat or Republican, are
now incentivized not to move ahead
with the investigation because a cer-
tain result is predetermined after a
certain number of days, and the kind of
collaboration and coordination that
takes place between the chair and the
ranking member as they come to a de-
termination of whether or not they
should seek to create an investigative
subcommittee or to ask the full com-
mittee to create an investigative sub-
committee is over.

There can be many issues in these
complaints. Some of them maybe
should go forward. Some of them
should not. There is a whole process by
which staff and the Chair and the rank-
ing member work together to inves-
tigate and try to come to a collabo-
rative determination. Either one of
them under the rules that have existed
have a right to put the item on the
agenda if they think there is no further
chance at consensus. But the one thing
I know is that when you set a time
limit, especially a time limit as short
as this one, for the automatic dis-
missal, you are incentivizing those who
do not want the process to go forward
without regard to what the facts are.

You are incentivizing them to make
sure that nothing happens, because the
result, the conclusion of dismissal is
preordained. It is a terrible mistake. It
is an assault on the collaborative proc-
ess that this committee should operate
under and just has to be changed if we
are going to really move forward in a
positive way.
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The second rule that allows the de-
mand of an immediate adjudication is
also defective, because by doing so, the
respondent can obviate the investiga-
tive process and it can be motivated by
the same intent, to cut short the inves-
tigation, to take away the give-and-
take between the parties so that they
can come to an agreed-upon statement
which should be sent by the full com-
mittee to the investigative sub-
committee to pursue, weeding out the
false complaints or the minor issues,
the ones that do not raise substantial
questions that the rules were violated,
including the ones that do. It is just
another way of undermining that proc-
ess, because you cut short the whole
investigation. That preliminary inves-
tigation is very important in making
this whole process work.

Finally, my last comment is on the
collusion rule, where you explicitly
allow attorneys to represent more than
one party in a matter. Not leaving it to
the discretion of the committee, but
saying that an attorney has a right to
represent a number of the different
people being investigated, you are es-
sentially telling the Member of Con-
gress who is the object of a complaint,
Go out, hire the lawyer, pay for him to
represent anybody on your staff or any
of your friends who might be the sub-
ject of this investigation as well and
approach a common defense which pre-
cludes the ability to really effectively
ascertain the facts. It is truly a collu-
sion rule. There may be times when it
is appropriate for the attorney to rep-
resent more than one person involved
in the matter, but to give it as a mat-
ter of right to the respondent in this
kind of a case sets up a dynamic, again,
that destroys the ability of the Ethics
Committee to function effectively and
efficiently.

With all of those comments, they all
go to the overarching point: sub-
stantively, these rules are a mistake.
The way they were done is intolerable.
I do not know how one could continue
to be part of a process when we have
abandoned that kind of comity and bi-
partisanship that has been a hallmark
of this process. The same leadership
that decided to do this, I think, in a fit
of anger and perhaps in a moment of
unbridled passion has over and over
again prior to this time reaffirmed
their desire to have a bipartisan proc-
ess as evidenced by the people they ap-
pointed and by the way those people
proceeded and by the efforts to do ev-
erything on a collaborative basis.

And it worked. And it worked well.
We did not go crazy going after Mem-
bers on pointless grounds. We were not
a runaway committee. We also, con-
versely, did not throw evidence of real
violations into the trash can and ig-
nore them. Why we would want to alter
that fundamental process at this par-
ticular point to the damage of this in-
stitution, I do not know.

[ 2045

Mr. MOLLOHAN. Mr. Speaker, I
want to thank the gentleman from
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California and the gentleman from
Maryland alike, who, based upon years
of commitment to the Committee on
Standards of Official Conduct process
in the House and lots of experience
with different cases and the fashioning
of different rules, for their very in-
sightful comments.

I now yield to the gentleman from
Massachusetts (Mr. DELAHUNT), a Mem-
ber who has a very long history, a dis-
tinguished career in law enforcement
as a District Attorney in his home
State of Massachusetts, who in the last
Congress served extremely admirably
the Committee on Standards of Official
Conduct as he was called off the inves-
tigative subcommittee pool to review
one of the most unusual cases that the
Committee on Standards of Official
Conduct has looked at. I thank the
gentleman for joining us tonight.

Mr. DELAHUNT. Mr. Speaker, I
thank the ranking member for yielding
to me.

I have to say they have all served
this institution well. They provided me
with a real history lesson here this
evening. I am probably, maybe with
one exception, their senior in terms of
age, but they carry a wealth of insight
and experience in this issue.

What I found particularly interesting
was that single experience I had serv-
ing on that subpanel in many ways re-
flected what they each individually
came to a conclusion. What I discov-
ered was that it worked. We worked
hard, much harder than I anticipated.
It was long hours. We brought before
that subcommittee a significant num-
ber of Members of this House. They
fully cooperated, each and every single
one of them; and we worked in a bipar-
tisan fashion.

The two Republicans that served on
that particular panel, I knew one be-
fore and I happened to be a classmate,
and the other one I never really had
any contact or communication with.
And I have to tell my colleagues I was
extremely impressed with their con-
cern about this institution, with their
professionalism, with their standards
and their willingness to work in an ex-
tremely collaborative way. It truly was
a lesson that bipartisanship exists in
this institution, and particularly in the
rubric in the format of an ethics inves-
tigation is absolutely essential.

We talked about the House today,
and we all obviously go back to our
home districts, and we hear our own
constituents decry what they perceive
to be the strident level of partisanship
that, unfortunately, does exist today
within this institution. But my experi-
ence on that subpanel was really in-
formative, that those who love the in-
stitution, those who understand that if
there is a lack of confidence in the in-
tegrity of this institution by the Amer-
ican people that we erode the health, if
you will, the viability of our democ-
racy.

It really is a sad comment that, with-
out consultation, in a unilateral move,
these rules changes came to the floor
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and were adopted. Because I think the
real issue here will be not just the ero-
sion of the respect of the institution
over time, but there will be demands
from the outside. There will be a legiti-
mate question posed by the American
people as to whether this House can, in
fact, police itself, whether we have the
capacity to maintain high standards.

If we abrogate that responsibility,
not only do we do damage, in my opin-
ion, to this institution, but we chip
away at the health of American democ-
racy. People will begin to believe the
worst. What is happening in that insti-
tution? Are there backroom deals
going on? Or is the partisanship so ab-
solutely venomous at this point in
time that they cannot work together
and there should be some sort of inde-
pendent group or independent commis-
sion that polices those Members of
Congress? That would indeed be unfor-
tunate, in my judgment.

Mr. CARDIN. Mr. Speaker, will the
gentleman yield?

Mr. MOLLOHAN. I yield to the gen-
tleman from Maryland.

Mr. CARDIN. Mr. Speaker, I appre-
ciate the gentleman from Massachu-
setts’ comments, and I agree com-
pletely with his point. The point that
all of us who have served on the Com-
mittee on Standards of Official Con-
duct and have gone through investiga-
tions understand that when we meet in
that investigative setting when we
have a specific matter before us and
when we start looking at the rules of
the House and the precedence of the
House, we do not get into a disagree-
ment along party lines as to what the
rules are and what the expected con-
duct is. We then look at the facts, and
once again the facts become the facts,
and we do not divide along party lines
as to what the facts are and how we
apply them to the rules, and generally,
as the gentleman from California (Mr.
BERMAN) pointed out, in an over-
whelming number of cases we reach
consensus, unanimous judgment, as to
what the rules of the House applied to
the facts require us to do.

And even when we reach disagree-
ment, it is not along party lines. Some-
times there is disagreement on the in-
terpretation of the rules or the facts,
but they are not along party lines.

In every case that I can ever recall in
the Committee on Standards of Official
Conduct, that is exactly how we pro-
ceeded and reached judgment, because
of the point that the gentleman said,
the seriousness of our work and the
credibility of this institution and the
confidence of this institution is very
much affected by it.

I think what is extremely dis-
appointing is that we now have rules
changes that were dictated in a very
partisan manner that make it impos-
sible for the committee to function.
This is one of the few bastions of non-
partisan activity within the Congress.
Now that is unable to operate because
of the way the rules changes were
made, and I just thank the gentleman
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for underscoring how important this
matter is.

Mr. DELAHUNT. Mr. Speaker, if the
gentleman will continue to yield, if I
may just pose a question, again there
is a wealth of history that I am looking
at right here in terms of the issue of
ethical standards in this particular in-
stitution. Has there ever been before a
moment in terms of ethical standards
where a unilateral initiative has been
imposed on the body without a collabo-
rative effort, without consultation?

Mr. MOLLOHAN. Mr. Speaker, re-
claiming my time, I think that is ex-
actly where we are today. There, in
fact, has not been such a moment, and
we have this process that is offensive
in and of itself, that is a serious break
with all tradition with the Committee
on Standards of Official Conduct when
its formation was conducted in a bipar-
tisan manner. The subsequent rules
changes, as both the gentleman from
Maryland (Mr. CARDIN) and the gen-
tleman from California (Mr. BERMAN)
have described in considerable detail
because they were involved, all those
processes were bipartisan. They
brought us bipartisan rules, and they
brought us rules that were voted on by
the full House of Representatives as a
bipartisan package. The process was
not offensive. Neither were the rules
offensive.

In this case, the process breaks with
that tradition. It is patently partisan.
The most partisan vote we have in the
House of Representative is a party-line
vote, and that is a vote that attempts
to impose these rules upon the Com-
mittee on Standards of Official Con-
duct, a party-line vote. All the Repub-
licans voting for them; all the Demo-
crats voting against them. So the proc-
ess is tainted.

So it is no surprise that these three
rules are extremely offensive. If they
had been fashioned in a bipartisan
process, they would have been vetted.
They would have been challenged. They
have would have been compromised in
that task force format, and they would
not have come to the body flawed as
they were.

When we undertake a partisan proc-
ess, we cannot create a bipartisan enti-
ty. It is definitionally impossible to do.

So now we have three rules. We have
had to suffer under a partisan process
established to affect a bipartisan com-
mittee. But we also have three rules
that are terribly flawed.

And the bottom line here is tonight
and the message that we want to get
across to our colleagues and to the
whole Nation is that if we are going to
have a bipartisan Committee on Stand-
ards of Official Conduct, we have to
have a bipartisan process to fashion
the rules and to constitute the com-
mittee, and we also have to challenge
these three rules that are brought to us
in a partisan process.

Automatic dismissal of a complaint
after 45 days is extremely mischievous
to the process. As all of my colleagues
have pointed out, rules should exist to
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help people do the right thing. An
automatic dismissal rule in 45 days
incentivizes Members in a highly
charged partisan institution to sit on
their hands for 45 days and let this re-
sponsibility pass to have an automatic.
The same sort of undermining is taking
place with regard to a rule that will
automatically allow an accused to get
their lawyer to represent all of the wit-
nesses that the committee is trying to
investigate.

The gentleman from Massachusetts
was a prosecutor for 25 years or how-
ever long it was, and the gentleman, I
know, understands how mischievous
that would be to an investigative proc-
ess.

Mr. DELAHUNT. Mr. Speaker, if the
gentleman will continue to yield, to be
perfectly candid, I think a lawyer who
would take on the assignment of mul-
tiple representation could very well
find him or herself in an ethical di-
lemma. Because, clearly, not all wit-
nesses have the same interests. So for
an attorney to do that really has eth-
ical overtones as well. It just does not
make any sense.

In fact, one of the recommendations
that came out of the subpanel that I
served on was for the House to consider
the sequestration of witnesses so that
the fact-finding process itself would
not be colored by conversations among
staff and Members. And, as the gen-
tleman knows, it was a unanimous re-
port, and it was adopted unanimously
by the House.

I hear sometimes comments about
lack of due process. That is a whole
other issue, but I am very proud of that
product, as I know my three colleagues
were on the subpanel, and not once did
an individual’s name ever appear in
print. Not once. There was not a leak
because each of us understood the sig-
nificance and the importance of taking
this unpleasant task on in a role that
reflected well on the House and re-
flected the integrity of this institution.

Mr. MOLLOHAN. Mr. Speaker, the
gentleman makes the point that in the
case that he worked on, and it is un-
necessary to mention it by name, but
that his investigative subcommittee,
he and his colleagues, did an excellent
job. And one of the reasons they did is
because they were able to keep that in-
formation between the witnesses apart.
They were not able to have coordina-
tion. Their testimony was not contami-
nated in that way. And that is why
they came up with such a clean, hard
decision, which was adopted unani-
mously by the investigative sub-
committee and was adopted unani-
mously by the full committee.

Mr. DELAHUNT. And we never could
have done it, Mr. Speaker, in 45 days.
Never.

Mr. MOLLOHAN. Mr. Speaker, I ask
the gentleman, how long did it take
them to come with that investigation?

Mr. DELAHUNT. I think it was in
the neighborhood of 6 months, and
there were multiple, multiple meet-
ings.
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Mr. CARDIN. I cannot think of any
case that we ever had that could have
been handled in 45 days. I am just try-
ing to think about the time period for
answer, the time period for staff re-
view, the time period just to verify
basic simple facts. Even in the simplest
case, I do not know of any case that we
could have handled in a professional
manner within a 45-day period.

Mr. MOLLOHAN. Mr. Speaker, re-
claiming my time, exactly. Under the
new rules, to be perfectly clear about
it, the 45-day period would toll once an
investigative subcommittee were ap-
pointed. But the point here is that the
effort of any of those who did not want
to have to fulfill their responsibilities
and actually consider the merits of the
case, anyone, any party, any five mem-
bers who had that attitude could sim-
ply avoid the question of creating an
investigative subcommittee and easily
do it. There are two clocks that run
when a complaint is filed, a 45-day
clock and a 30-day clock to answer it;
and then you would have 15 days to ac-
tually dispose of the matter

Mr. BERMAN. If the gentleman
would yield further, a tremendous
amount goes on before it ever gets to a
recommendation by the Chair and the
ranking member to the full committee
to create the investigative sub-
committee.

I think of cases where staff had to go
to county courthouses to review deeds
and a whole series of public records to
decide if there was any basis for mov-
ing forward. It is true that the staff at
that point does not have the power of
subpoena and does not have the power
to get records that are not in the pub-
lic domain, but they do have the power
to informally talk to people who would
have information about this, to look at
public records.

You cannot do this in 45 days. You
cannot come to a serious recommenda-
tion that you are going to make to the
full committee, that both the Chair
and the ranking member can feel com-
fortable that they can go to the full
committee and say we think now is the
time to create the investigative sub-
committee, unless you have that pre-
liminary work. Otherwise, you just
might as well send everything to an in-
vestigative subcommittee.

The flip side of an automatic dis-
missal is every charge gets inves-
tigated, with subpoenas and deposi-
tions and seizing of records through
warrants, which would be a terrible
thing for the due process rights of
Members. So we are messing with
something we should not be messing
with here, and it is going to hurt the
institution.

By the way, if this were not part of
the larger rules package on an opening
day, a very small part in terms of the
substantive works, I believe there are
Members on the other side of the aisle
who would have supported the position
we are now taking on the substance of
these rules; and I know there were
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members of the committee that would
have fully, both present and former,
understood how dangerous these rule
changes were.

Mr. MOLLOHAN. Mr. Speaker, re-
claiming my time, that opportunity ex-
ists with H. Res. 131, the resolution
that I introduced on March 1, that is
now pending before the Committee on
Rules. Last week I wrote the distin-
guished chairman of the Committee on
Rules and respectfully requested an op-
portunity to testify before the Com-
mittee on Rules in support of H. Res.
131, to raise some of the questions that
have been so eloquently and capably
discussed here tonight.

I think the gentleman’s point is very
well taken: the rules package was an
omnibus rules package. These are three
ethics rules embedded in the rules
package, so it did not get the kind of
visibility, the kind of attention that it
would get if H. Res. 131 were brought to
the floor of the House. Then we would
have an opportunity to fully debate all
of these issues and, more importantly,
our colleagues, both Democrat and Re-
publican, would have a chance to vote
on these discrete rules, understanding
how important they are to ensuring a
credible ethics process and restoring it
to a bipartisan basis.

Mr. CARDIN. Mr. Speaker, if the gen-
tleman will yield further, just as a
final comment in answer to the gen-
tleman from Massachusetts (Mr.
DELAHUNT), I do not know of it ever
being done the way these rules changes
were made. We have always had a de-
liberative process for the reasons the
gentleman from California (Mr. BER-
MAN) and the gentleman from West Vir-
ginia (Mr. MOLLOHAN) pointed out, so
we have a chance to understand the
ramifications of these changes. We
have never had significant changes to
the ethics rules done on the opening
day by the majority without working
with the minority.

Mr. BERMAN. If the gentleman
would yield on that, the irony was at
the time of the greatest anger about
committee action, which was the case
the gentleman participated in dealing
with a sitting Speaker of the House,
the response was not then to change
every rule that bothered him. It was to
create a bipartisan task force to look
at the rules, to look at it in the con-
text of that case, to see if anything
should be changed. That is the appro-
priate response if you are upset with
the way some particular rule seems to
be working at the present time.

Mr. DELAHUNT. Mr. Speaker, if the
gentleman will continue to yield, I
would say to the gentleman from
Maryland (Mr. CARDIN), maybe it is
time for you again and the gentleman
from West Virginia (Mr. MOLLOHAN)
and the gentleman from California (Mr.
BERMAN) to serve on a bipartisan task
force with that in mind.

Mr. MOLLOHAN. Mr. Speaker, re-
claiming my time, let me thank you
tonight for overseeing our Special
Order. I express special appreciation to
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these three distinguished Members of
the House, my colleagues, for their par-
ticipation.

I think this has been an extremely
reasoned, hopefully informative and
persuasive prayer to the Republican
leadership to look at this issue, to take
a second look at it, be impressed by the
fact that we are not operating in a bi-
partisan process, and we must if we are
going to have a credible Committee on
Standards of Official Conduct, and then
to look substantively at these three
rules, how they undermine, create mis-
chief, make it impossible, really, to
conduct the oversight, the ethical over-
sight of the House of Representatives
in a way that will make the institution
proud and make us credible to the
American people.

———

SOLVING THE CHALLENGE OF
SOCIAL SECURITY

The SPEAKER pro tempore (Mr.
DAvis of Kentucky). Under the Speak-
er’s announced policy of January 4,
2005, the gentleman from Georgia (Mr.
PRICE) is recognized for 60 minutes as
the designee of the majority leader.

Mr. PRICE of Georgia. Mr. Speaker, 1
appreciate the opportunity to address
the House this evening on an issue that
is really of utmost importance and ur-
gency. It is something that has been in
the news an awful lot over the past
number of weeks and months; and
hopefully tonight we will be able, along
with some of my colleagues, to bring
some greater clarity to the importance
of this issue, as well as the importance
of solving the challenge of this issue,
and that issue is Social Security.

As a freshman here in Congress, when
I go home I get asked, What are your
impressions of Congress? What is going
on up there?

I am struck by two things. The first
is that we live in challenging times, in-
credibly challenging times, and there
are issues that demand attention and
that demand the honest, hard work of
the people in Congress on behalf of the
citizens of our Nation, and it is impera-
tive that we act. Our constituents de-
mand that we act, and it is appropriate
that they should do so.

The second impression that I have is
that I could not be more proud to serve
with a President who is not afraid to
tackle big issues. We have got some in-
credible issues before us, Social Secu-
rity being one of them, and this Presi-
dent has put it on the table and said,
Ladies and gentlemen, let’s work to-
gether honestly and sincerely and let’s
solve this problem.

We had a break at home recently; we
were all home for 2 weeks talking to
our constituents and our neighbors and
friends, and I had the privilege of being
with Secretary of Health and Human
Services Mike Levitt, who was speak-
ing to a group about Social Security,
and he kind of crystallized it, I
thought, really very, very well.

He said, There comes a time in his-
tory when a problem is large enough to
see, yet still small enough to fix.
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There comes a time in history when
a problem is large enough to see, yet
still small enough to fix, and I believe
that Social Security is exactly at that
stage. The problem is large enough to
see, but still small enough to fix.

Let me begin very briefly, and then
have some of my colleagues join me. I
would like to talk about some prin-
ciples. I think it is important when we
have discussions about public policy,
especially on something as important
as Social Security, that we stick to
principles. I can outline four or five
principles that I find to be incredibly
important in this discussion about So-
cial Security.

The first one is that it is a promise.
I believe and I suspect that the major-
ity of Americans believe that Social
Security is not just a government pro-
gram; it is not just a program that was
instituted 70 years ago willy-nilly. It is
more than a safety net. It is a promise.
It is a covenant with the American
people by all of us to the generations of
hard-working Americans, and it says
that Washington took money from
your paycheck, your paycheck, your
entire life, and they made a promise to
you to return that money upon your
retirement. So it is a promise.

The second principle that I think is
important to keep in mind is that of
generational fairness. It is imperative
that we save and that we secure Social
Security so that our children and our
grandchildren will receive the same
benefits that we when we retire will
have enjoyed. So generational fairness.
It only works when it is fair for all
Americans.

The third principle, and this is a
tough one in this institution, and I was
listening to my colleagues on the other
side of the aisle a little bit earlier and
sometimes with amusement, but the
third, which I am serious about and I
believe that all of us should be, is that
this issue should not be partisan. It
ought not be partisan.

When it comes to the retirement of
tens of millions of Americans, there
are not Democrats or Republicans. We
are all Americans, and those Ameri-
cans are counting on us to work to-
gether and to do what is right for the
current generation and for future gen-
erations and those just entering the
workforce. So it ought not be partisan.

Fourth is that concept of a nest egg.
All working Americans deserve the
peace of mind that if they live by the
rules and they work hard and they live
up to their responsibilities, that there
ought to be a nest egg available to
them, taken from that money that
they have so generously put into the
Social Security system.

Finally, and we oftentimes find that
Washington forgets this, but to all
Americans, this is your money. This is
your money. It is not the government’s
money; it is your money. It is your fu-
ture, and it is your life.

I think if we keep in mind those prin-
ciples, that it is a promise, that there
ought to be generational fairness, that
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it ought not be partisan, that we ought
to concentrate on preserving that nest
egg, and, finally, it is your money, that
it is Americans’ money, we will go a
long way towards ending up with the
right solution.

I am privileged to be joined tonight
by a number of my colleagues who will
touch on some issues as they relate to
Social Security and their perspective.
First is the gentleman from South
Carolina (Mr. WILSON). The gentleman
from South Carolina (Mr. WILSON) re-
cently returned from that 2-week pe-
riod conducting over 20 town meetings
with constituents regarding Social Se-
curity.

When I think of those Members of the
House who have the highest level of
honor and integrity, the gentleman
from South Carolina (Mr. WILSON) is
right at the top of that list. In my very
short period of time here in Congress, 1
have come to appreciate him greatly.
He is the grandfather of two young
boys, and he clearly understands the
demographic challenges that are facing
Social Security and the need to
strengthen the system now.

With that, I yield to the gentleman
from South Carolina (Mr. WILSON).

Mr. WILSON of South Carolina. Mr.
Speaker, I thank the gentleman from
Georgia (Mr. PrRICE) for his leadership
tonight. It is just a great honor to be
here on this very important issue of
Social Security and strengthening So-
cial Security, and I appreciate again
what the gentleman is doing to bring
to the attention, Mr. Speaker, of our
colleagues, additionally to the Amer-
ican people, the importance of how we
can and why we need to strengthen So-
cial Security.

The gentleman from Georgia (Mr.
PRICE) himself is an indication of the
leadership in our Congress, and I am so
proud. Even though he is just a fresh-
man, he is making such a difference.

I had the extraordinary opportunity
in 2001 to be part of the first Repub-
lican majority in the State Senate of
South Carolina in 124 years, but the
gentleman from Georgia (Mr. PRICE)
had in 2002 the opportunity to be the
first participant in the Republican ma-
jority in the State Senate of Georgia in
125 years. Then, as an indication of his
leadership, he was elected leader of the
State Senate of Georgia, again the first
Republican in 125 years. Then he, of
course, ran for Congress last year, and
is making such a difference.

The reason that we are here indeed to
discuss the issue of why we need to
strengthen Social Security I believe is
very simple: it is demographics. This is
not criticism of a political party; it is
not criticism of individuals. What we
are doing is recognizing something ac-
tually very good, and that is that the
American people are living longer.

In 1935, when the Social Security sys-
tem was implemented, the average lon-
gevity, the age of what a person in the
United States would live, was 59 years
old. Today, it is 77.3. I think that is
great. It is a testimonial to our health
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