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Senate 
The Senate met at 1 p.m. and was 

called to order by the President pro 
tempore (Mr. STEVENS). 

PRAYER 

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer: 

Let us pray. 
O Lord God, the Almighty and the all 

wise, how unreachable are Your judg-
ments and Your ways past finding out. 
You are the source of all joy and the 
one who orders the morning. Let Your 
truth govern our words, dwell in our 
thoughts, purify our dealings, occupy 
and redeem our time. 

Lord, bless our Senators with 
strength sufficient for today’s chal-
lenges and illuminate their paths with 
Your light. May they walk in the way 
of integrity and sacrifice. Help them to 
give You their anxieties as they incline 
their hearts toward unity. Teach us all 
to cheerfully do Your will, so we may 
not fear the power of any adversaries. 
We pray this in Your powerful Name. 
Amen. 

f 

PLEDGE OF ALLEGIANCE 

The PRESIDENT pro tempore led the 
Pledge of Allegiance, as follows: 

I pledge allegiance to the Flag of the 
United States of America, and to the Repub-
lic for which it stands, one nation under God, 
indivisible, with liberty and justice for all. 

f 

RESERVATION OF LEADER TIME 

The PRESIDENT pro tempore. Under 
the previous order, the leadership time 
is reserved. 

f 

RECOGNITION OF THE ACTING 
MAJORITY LEADER 

The PRESIDENT pro tempore. The 
acting Republican leader is recognized. 

f 

SCHEDULE 

Mr. SANTORUM. Mr. President, 
today the Senate will resume consider-

ation of the motion to proceed to S.J. 
Res. 40, the Federal marriage amend-
ment. Discussions continue as to how 
best to proceed to the consideration of 
this constitutional amendment. While 
those negotiations continue, Senators 
are encouraged to come to the floor to 
speak on the amendment. 

Friday, a number of Members came 
to the floor to talk on this issue, and 
we expect to resume the robust debate 
today. There will be no rollcall votes 
during today’s session. 

f 

RECOGNITION OF THE ACTING 
MINORITY LEADER 

The PRESIDENT pro tempore. The 
acting Democratic leader is recognized. 

f 

VOTING 

Mr. REID. Mr. President, through the 
Presiding Officer to the acting leader, 
as we announced on Friday, we, the mi-
nority, would be willing to move to the 
resolution without a vote on a motion 
to proceed. We are willing to do that 
and set a time whenever the leader de-
sires on Wednesday to vote on the reso-
lution. Of course, that is with the un-
derstanding there would be no amend-
ments to the resolution. We think that 
would be a fair way to approach this 
very important issue. There would be 
whatever time the leader wants. If he 
wanted to vote on Thursday, that 
would be fine. Whatever time is deemed 
necessary to the majority leader, we 
would be willing to abide by that. It 
would avoid a lot of the extraneous 
issues. It allows us to proceed without 
any procedural impediments and move 
right to the resolution. 

We want to make sure there is no 
misunderstanding, that it is very sim-
ple. We are willing to move at any time 
convenient to the majority to a vote on 
the resolution itself, of course, with no 
amendments. 

FEDERAL MARRIAGE AMEND-
MENT—MOTION TO PROCEED 

The PRESIDENT pro tempore. Under 
the previous order, the Senate will re-
sume consideration of the motion to 
proceed to S.J. Res. 40, which the clerk 
will report. 

The legislative clerk read as follows: 
A motion to proceed to consideration of 

Senate Joint Resolution 40, a joint resolu-
tion proposing an amendment to the Con-
stitution of the United States relating to 
marriage. 

The PRESIDENT pro tempore. Under 
the previous order, the time until 6 
p.m. shall be equally divided between 
the chairman and ranking member or 
their designees. 

Mr. SANTORUM. Mr. President, in 
response to the Senator from Nevada, I 
appreciate his offer. I suggest we con-
tinue to work together to see if we can 
come up with a plan on how to proceed. 
It would be optimal to have a vote, a 
substantive vote. 

As the Senator from Nevada may not 
be aware, there are different opinions 
on how to best address this issue. There 
are a couple of other proposals that 
have been floated out there that Mem-
bers on our side would like to vote on 
by way of amendment to the under-
lying legislation. 

This is an important piece of legisla-
tion. It is a piece of legislation on first 
impression here to the Senate and, 
given the importance of this legisla-
tion, it begs a full debate and the op-
portunity for different points of view 
to be expressed through the amend-
ment process. While I appreciate the 
chance for an up-or-down vote on the 
Allard text, I do know of many Mem-
bers who have different ideas and 
would like to see those ideas be re-
flected by way of amendment. 

At this point, we are not capable of 
agreeing to that but we would be anx-
ious to work with the Senator to see if 
there is some construct we can put to-
gether to allow this issue to be fully 
debated for those who have different 
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points of view with respect to how to 
deal with this very important issue of 
protecting traditional marriage, that 
they have their opportunity to express 
their language, their preferable con-
stitutional amendment as opposed to 
the one the Senator from Colorado has 
put forth. 

I yield the floor. 
The PRESIDENT pro tempore. The 

Senator from Nevada. 
Mr. REID. Mr. President, I have not 

spoken to anyone, but it appears from 
the body language I pick up and what I 
believe I hear my friend from Pennsyl-
vania saying, they do not like the 
measure now before the body and they 
want to change it. 

That is the problem we have when we 
report legislation directly to the floor 
without the necessary hearings. As to 
this matter that is now before the Sen-
ate, it is my understanding we have 
not had hearings before the Judiciary 
Committee where they should have 
gone on. The Senate Chamber is not 
the place to do what committees are 
there to do. 

If there is some mistake or some 
other amendment that the Senators 
would rather have on the majority 
side, I suggest they take this back to 
the Judiciary Committee, have a full 
hearing, and decide really what they do 
want. It goes without saying it will not 
wind up being very pleasant if, in fact, 
we ever got to the resolution itself and 
this amendment were open to the 
amendment process. Everyone knows if 
that happens, this amendment would 
be bogged down with Christmas-tree- 
like ornaments called amendments. 

We thought when we arrived and 
worked with our Members—Friday 
morning I personally called probably a 
dozen telling them what our plan was, 
not to have a procedural bottleneck to 
this legislation—that we would move 
immediately to that. That was not 
really what some wanted to do. Some 
wanted an up-or-down vote on the mo-
tion to proceed. We were able to show 
them it was better for the system that 
we move directly to the resolution. 

We also thought we have so many 
things to do. Just last week we had a 
closed evidentiary presentation on 
what is going on around the world and 
in our country with homeland security. 
There are things we need to do in that 
regard. Last week the distinguished 
Presiding Officer was here where my 
friend, the junior Senator from Penn-
sylvania, now stands trying to work 
something out so that we could move 
forward on the Appropriations Sub-
committee on Homeland Security bill. 
That is something we should work on. 
We have all the appropriations bills to 
do. There is so much this body needs to 
do and we were trying to open up as 
much time in the remaining time we 
have left in this short legislative ses-
sion before the August break, before 
the two national conventions, to pro-
vide more time on the Senate floor. 

The leader told me last week one of 
the things he was considering is going 

to the Australian Free Trade Agree-
ment. Some Members feel very strong-
ly about that. I know the committee 
has had hearings on this issue. I have 
spoken to Senator HATCH on more than 
one occasion. 

My only point is that we should not 
be amending this resolution on the 
Senate floor. 

It is my feeling the best way to move 
to this is to move immediately to the 
resolution itself, do not have a motion 
to proceed which, if cloture is at-
tempted on the motion to proceed, I do 
not think we will ever get to the reso-
lution, and that is not fair. People in 
the State of Nevada feel strongly about 
it, as in the State of Pennsylvania, the 
State of Colorado, and the State of 
Alaska, one way or the other. 

We should have the opportunity to 
vote up or down on this resolution, not 
on some procedural issue. But it ap-
pears to me that is where we are head-
ed. We are headed as we are doing on so 
many other issues. Class action: I was 
not a supporter of the class action leg-
islation, but for the class action legis-
lation there was a 5-foot jumpshot to 
make that legislation succeed. I have 
to say, the majority did not miss the 
jumpshot; they did not even bother to 
take the 5-foot jumpshot. They walked 
away from that legislation. 

I think the same thing has happened 
on a number of other issues. It appears 
to me what the majority wants is the 
issue, not a resolution of the issue. And 
now, if we are going to have to vote on 
the motion to invoke cloture on the 
motion to proceed, the majority can 
walk out and say: See what those 
Democrats did. They wouldn’t even let 
us vote on the resolution. 

I will tell everyone within the sound 
of my voice, we will allow a vote on the 
resolution. We want to go immediately 
to the resolution that is now before the 
Senate. I believe it is two sentences 
long, so it should not take a lot of 
thought as to what the resolution con-
tains. I would say, with the great 
minds we have on the Republican 
side—and I do not say that in any way 
to castigate anyone; I believe we have 
people with great legislative experi-
ence in the majority, and this issue has 
been around for a long time—why in 
the world would they bring something 
before the Senate they do not want? 

So I hope we can avoid procedural 
pitfalls and move directly at a time 
convenient. 

I also say this: Senator KERRY and 
Senator EDWARDS would like to vote on 
the resolution. But if we cannot set a 
time certain, set a time uncertain, and 
they may or may not make it. We do 
want a time certain within a respect-
able period of time, but I hope this is 
not being done, so they are being pre-
vented from voting on it. As you know, 
we had an important issue here a cou-
ple weeks ago where we set a time cer-
tain, we thought we had a time certain, 
and, as a result of our misunder-
standing, Senator KERRY wasted a 
whole day here and was not able to 
vote. 

So for whatever reason the majority 
appears not to want us to vote on the 
resolution itself, I hope that can be re-
solved. We want to get along. We want 
to allow as much time as possible on 
other issues, so there can be adequate 
debate on other legislation other than 
this matter. 

What is going to happen if we proceed 
down this road, I would assume, is if 
the majority leader decides to file a 
cloture motion on the motion to pro-
ceed tonight, we will vote on it 
Wednesday, and that will be the end of 
this debate. That would be too bad, be-
cause I think people should vote on the 
resolution itself and not be able to hide 
under some procedural vote. 

Maybe there are those on the other 
side who would rather not vote on the 
amendment itself. I think if we had a 
good, straight, up-or-down vote on the 
resolution, I would be surprised if we 
did not get 8 to 12 Republican Senators 
voting against the resolution now be-
fore this body. That may be another 
part of what the leadership is doing in 
this instance, saying simply: We are 
not going to allow the embarrassment 
to take place where this resolution 
gets 40 or 42 votes, when 67 are needed. 

There are many who have said—and 
we have heard speeches on the floor— 
why are we doing this? Why are we vot-
ing on something that is doomed to 
failure? It will not pass. The constitu-
tional amendment will not pass the 
Senate. In fact, as I said, if we had an 
up-or-down vote, maybe 42 votes would 
be in favor of it. That is 25 short of 
enough to meet the constitutional 
muster. 

So for whatever reason, for whatever 
plan the majority has, we want a vote 
on the resolution. However, if the ma-
jority decides to bring this resolution 
to the floor, and it is amendable, I do 
not think the motion to proceed will 
prevail. I cannot speak for every Sen-
ator over here, but I can speak for a 
few of them. 

The PRESIDENT pro tempore. The 
Senator from Pennsylvania. 

Mr. SANTORUM. Mr. President, I ap-
preciate the willingness of the Demo-
cratic whip to agree to having sub-
stantive votes because I think it is im-
portant to have a substantive vote. As 
someone who is a cosponsor of the 
amendment, I will assure you, I have 
no desire to have anything but an up- 
or-down vote on the amendments that 
have been talked about over here on 
this side of the aisle. 

The point I would simply want to 
make to the Senator from Nevada is, 
No. 1, this issue has had many hear-
ings. There have been seven hearings in 
congressional committees, four in the 
Judiciary Committee, ranging from 
one that was on September 4 of last 
year, one on March 3 of this year, one 
on March 23 of this year, and one on 
May 13. The first three were in the Ju-
diciary Committee. The Subcommittee 
on Science, Technology and Space had 
one on May 13. The Finance Committee 
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had one on May 5. The HELP Com-
mittee had one on April 28. And re-
cently, the Judiciary Committee again 
had one on June 22. So there have been 
seven hearings. 

This issue has been studied. As a re-
sult of the study, there are predomi-
nantly two different tracks people 
would like to take here. You have 
many who are supporting Senator 
ALLARD’s approach. There is another 
approach many Members on our side 
would like to take. All we are sug-
gesting is that at least those two ideas 
be given the opportunity to be voted 
on. 

I do not think we are going to look 
for a whole long list of amendments. 
My guess is we would be content with 
one amendment to provide a little dif-
ferent option for Members on both 
sides of the aisle to look at, and maybe 
both sides of the aisle to be supportive 
of. This may be a situation where we 
have options available that can attract 
bipartisan support. Obviously, Senator 
ALLARD’s amendment has bipartisan 
support; Senator MILLER is on that 
amendment. 

It sort of bothers me a little bit when 
I hear the comment made—and it has 
been made over and over, not only here 
on the floor but by many pundits— 
about we have more important things 
to do. I cannot think of anything more 
important to America than family and 
marriage. I cannot think of anything 
more important than the basic social 
building block of our country, and that 
is what marriage is, that is what the 
family is. And it is in jeopardy. It is in 
serious, real jeopardy as a result of 
what the courts are doing—certainly in 
Massachusetts and potentially around 
the country—what mayors are doing, 
what county executives are doing, and 
others who are unlawfully acting. But 
in the case of Massachusetts, under the 
color of law, at least, or maybe law-
fully, if you concede that, they are re-
interpreting the Constitution to 
change the definition of marriage. 

Now, to me, that is a very serious 
issue. I cannot think of a more impor-
tant issue to come before the Senate 
than to say: What should the future of 
our culture look like? I think we need 
to do that in a way that is thoughtful 
and that is open to different ideas on 
how to address this issue, because one 
person, as well meaning as he may be— 
and I strongly support his amend-
ment—he has one idea, a group of us 
have an idea. But there are other ideas 
out there that should be considered 
when this very important issue is de-
bated. Why? So we can find the sweet 
spot, we can find what can build the 
greatest consensus in the Senate to do 
something to protect an institution 
which is at the core of who we are as a 
culture. 

While I would say, yes, as we say 
around here, we try to keep the trains 
running on time and passing appropria-
tions bills, I think the chairman of the 
Appropriations Committee, who hap-
pens to be the Presiding Officer at this 

time, will tell you we are not ready to 
pass all the appropriations bills at this 
point, that we are still waiting for the 
House to act and to do things to put us 
in position to deal with that. There are 
important issues at hand, but I cannot 
think of anything more important than 
this issue. 

So I say to the Senator from Nevada, 
I would hope he would constructively 
engage in negotiation with us so we 
can have a full and fair debate, so we 
can have different alternatives so the 
Senate can work its will and hopefully 
try to find some language that will ac-
commodate a supermajority of Mem-
bers. I haven’t heard any Member come 
down here and debate the substance of 
this issue. I suspect I will not hear any 
Member of the Senate come down here 
in the next 48 hours or longer and say 
that marriage should be something 
other than one man and one woman. 
There may be, but so far I have not 
heard that in the Senate. 

Most who are opposing the constitu-
tional amendment do so for a variety 
of reasons but not because they don’t 
support the definition of traditional 
marriage. If that is the case, I would 
think we would want to work hard to 
try to find some way in which to pro-
tect this institution. Everybody ad-
mits, even those who are not for this 
constitutional amendment that has 
been proposed, that traditional mar-
riage is under assault in the courts. 
Some would suggest this is an issue we 
just should not deal with. Some would 
suggest this is too heavyhanded a way. 

Let’s bring some people together. 
Let’s bring the debate together. Let’s 
see if we can find the language that 
would address this issue and stop what 
I believe is the death knell of our soci-
ety, which is the ultimate breakdown 
of the traditional family and the mean-
ing of that to future generations of 
children. 

I know the sponsor of the amendment 
is here. I will yield the floor to allow 
him to speak. If the Senator from Ne-
vada has a comment, I would be happy 
to yield. 

Mr. REID. The Senator is giving up 
the floor? 

Mr. SANTORUM. I yield the floor. 
Mr. REID. Mr. President, I will be 

very brief because I know the Senator 
from Colorado has worked hard on this 
issue. I always thought we were going 
to vote on one constitutional amend-
ment. It appears now—we haven’t seen 
the request and I acknowledge neither 
has the Senator from Pennsylvania but 
I know the staff is working on a unani-
mous consent request to present to 
us—we will be voting on two constitu-
tional amendments. That wasn’t what I 
think any of us contemplated. 

We will be happy to review in detail 
any of the proposals that the majority 
has. We always try to be as fair as we 
can. I hope we can do that sooner rath-
er than later. We will respond as quick-
ly as we can to the good-faith efforts of 
the majority, and we will respond in as 
good faith as we can to their offer. 

I appreciate the comments of my 
friend from Pennsylvania. He and I dis-
agree on a number of issues, not as 
many as some would think. I under-
stand how seriously he feels about this 
issue. His heartfelt concern is some-
thing that is shared by many people in 
this body, both Democrats and Repub-
licans. It is an important issue. There-
fore, I think we should move to the res-
olution before the Senate and have an 
up-or-down vote on it as quickly as 
possible. 

Let me say to the Senator from Colo-
rado, who has spent so much time on 
this issue, I recognize his deep concern. 
I apologize to him because he has been 
here since we started. 

The PRESIDENT pro tempore. The 
Senator from Colorado. 

Mr. ALLARD. Mr. President, I wish 
to briefly respond. First, I thank the 
majority leader and the minority lead-
er for working on this issue. I think we 
can get it worked out as to how we 
should proceed on the floor. This is an 
important issue this country faces in 
how we are going to deal with mar-
riage. It has not been an issue hastily 
brought to the floor of the Senate. 
There have been hearings for at least 
almost 10 months now on this very 
issue. 

We have had four hearings in the Ju-
diciary Committee and the other three 
scattered throughout other commit-
tees, talking about the impact on chil-
dren and what has happened from a so-
cioeconomic change in countries—for 
example, Scandinavian countries that 
have recognized same-sex marriage for 
some time, how that has deteriorated 
and the fact there are so many children 
today born out of wedlock in those 
countries, whereas before that societal 
change happened where we define mar-
riage, babies born out of wedlock was 
not such a high number. In fact, in the 
Scandinavian countries now, we have a 
greater incidence of babies born out of 
wedlock than are born in wedlock. 

We have countries, such as the Neth-
erlands, just more recently accepting 
the idea of same-sex marriage which 
have been recognized prior to that as 
countries that valued the traditional 
institution of marriage and actually 
had a very low divorce rate and very 
low rate as far as children born out of 
wedlock. But when we look at the 
Netherlands now, we see, with the de-
meaning of the value of marriage, that 
there are more and more children being 
born out of wedlock. That is a dis-
turbing trend to many of us. 

When you go to put together lan-
guage that goes in the Constitution, it 
is with a lot of consideration and you 
have to spend a lot of time visiting 
with a lot of constitutional scholars. I 
have done that. This has been debated 
among our Federal colleagues. There 
are people who have different views, as 
with any constitutional amendment 
that has ever been brought to the Sen-
ate or before the Congress. There are 
always different views on that. I can’t 
recall a constitutional amendment 

VerDate Mar 15 2010 22:08 Jan 29, 2014 Jkt 081600 PO 00000 Frm 00003 Fmt 4624 Sfmt 0634 E:\2004SENATE\S12JY4.REC S12JY4m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES7906 July 12, 2004 
that ever came before the Congress 
when there was not some debate on it. 

When you are asking to bring it to 
the floor, you have to expect there are 
going to be some differences of views. 
The preponderance has been that those 
provisions we have in this particular 
amendment that I have put together 
and introduced is the right balance be-
cause we define marriage as a union be-
tween a man and a woman. I don’t 
think there is any doubt about that 
language. It is very straightforward. 

We have a second sentence in the 
amendment that says there is a limited 
role for the courts. In other words, the 
courts shall not go ahead and define 
marriage other than what we have de-
fined here. But we recognize there is a 
definite role for the States. We allow 
States to move ahead, through the 
democrat process, and to deal with 
issues such as civil unions and domes-
tic partnerships and the benefits that 
may accrue with those types of classi-
fications through the legal system. 

This has been carefully thought out. 
We have individuals over here who 
have sort of the Federalist philosophy. 
I have sort of a Federalist philosophy. 
I don’t want to see the Government 
messing around in State affairs, so we 
have kept that at a very minimum. All 
we do is define marriage at the Federal 
level. Then we say it is up to the 
States now to decide how they want to 
deal with civil unions and domestic 
partnerships. We needed to do that in 
order to limit the power of the courts. 

This is a constitutional amendment. 
It deserves a lot of thought and debate. 
I am very pleased to have a number of 
cosponsors. The hearings have gone 
very well. I do wish that in our hear-
ings we had had more participation 
from the Democrats. In fact, I can re-
call a number of hearings where no-
body showed up from the other side. 
There were two hearings held where 
there was a lot of participation from 
the other side, but at the other five 
hearings there wasn’t any participa-
tion at all. So this is an opportunity 
for people to participate. 

Anytime you talk about some kind of 
rule that you are going to put forward 
in the Senate where you limit debate, 
limit people’s ability to participate, it 
is always going to be somewhat con-
troversial. I don’t think the assistant 
minority leader should be particularly 
alarmed at the fact we are having some 
discussions about how we should move 
forward. The last time I looked, I think 
there were some four bills that have 
been blocked from becoming major 
bills—such as the energy bill, for exam-
ple—from coming to the floor of the 
Senate because of a filibuster. We have 
a number, I think about four bills or so 
that have passed the Senate and are 
not allowed to go anywhere because 
the other side has not appointed con-
ferees. We have had the obstruction 
going on with the judges. 

That is well known. I don’t need to 
go over that, what has been debated. 
We spent a couple of all-nighters in the 

Senate talking about the obstruction 
of the judges and how it is important 
that we fill those positions. 

My hope is we can move forward and 
come up with a reasonable rule, where 
everybody feels comfortable. That is 
what we are trying to do on this side. 
The two meetings that had such good 
participation were both in the Judici-
ary Committee. At the first one we 
had, I and a number of other individ-
uals had an opportunity to testify in 
front of the committee. Another was 
with Governor Romney from Massa-
chusetts who came forth to testify. He 
pointed out to the committee the com-
plications they have had in their State 
as a result of this debate, how it needs 
to be clarified, and that he came down 
in support of defining marriage as 
being between a man and a woman. 

There were a lot of implications that 
I think came out of his testimony and 
needed to be debated and brought out. 
I hope we will be able to have an oppor-
tunity—in fact, if nobody does it, I 
plan on putting his testimony in the 
RECORD. I thought it was very good tes-
timony. 

So here we are, and we have before us 
now, after the initiation of the debate 
last Friday, this amendment that talks 
about marriage. Again, I want to make 
clear that everybody understands the 
language. It says: 

Marriage in the United States shall consist 
only of the union of a man and a woman. 

The second sentence is: 
Neither this Constitution, nor the con-

stitution of any State, shall be construed to 
require that marriage or the legal incidents 
thereof be conferred upon any union other 
than the union of a man and a woman. 

That language came about after a lot 
of deliberation, which included staff 
and members of the Judiciary Com-
mittee. Even though it wasn’t voted 
formally out of the committee, there 
has been a considerable amount of de-
bate and a lot of scholarly thought 
about it, and constitutional experts 
have been approached as far as what 
would be the best language. 

I think we need to move forward with 
the debate. I am looking forward to 
hearing from the other side on this im-
portant issue. So far, we have had red 
herring arguments and them wanting 
to talk about something else other 
than this amendment and the issues it 
brings up. I hope we can now settle 
down and get a good debate from the 
other side about why they don’t think 
marriage ought to be defined as a 
union between a man and woman, or 
why they don’t think this is a good 
amendment. So far we have heard argu-
ment on procedure and that doesn’t get 
to the meat of the debate. 

I urge my colleagues on the other 
side to step forward. Let’s hear their 
views and have this debate on this 
most important amendment. 

I yield the floor. 
The PRESIDENT pro tempore. The 

Senator from Pennsylvania is recog-
nized. 

Mr. SANTORUM. Mr. President, I 
was not here on Friday, so I did not get 

a chance to hear a lot of the debate 
going on. I commend my colleagues. I 
read some of their statements. I thank 
them for the high level of debate that 
has taken place so far. 

Whether it was Senator SMITH’s com-
ments, or Senator CORNYN’s comments, 
or Senator ALLARD’s, and others, they 
are trying to bring to the debate two 
fundamental points, which are that 
every person in America, every person 
in this world, has worth and dignity 
and we should respect them, irrespec-
tive of the choices they make in their 
lives. That is an important concept 
that I hope we do not stray from in this 
debate; that this is not a debate about 
questioning the value or worth of an 
individual or the dignity of an indi-
vidual or the rights of an individual. 
What this is about is the fundamental 
importance to our society of pre-
serving, protecting, and promoting 
marriage as a union between one man 
and one woman. 

So I hope we can engage in a debate 
where we can keep both things in mind, 
because sometimes it is thought that if 
you are for traditional marriage, some-
how you are against somebody. That is 
not how I see it. I think traditional 
marriage is good for everyone. It re-
sults in a healthier society, more sta-
ble children. 

I am going to refer throughout the 
course of my remarks over the next 
couple of days to a paper that was pre-
sented at Emory University on May 14, 
2003, which I think is one of the best 
studies I have seen in looking at this 
issue of marriage. One of the reasons I 
think it is so good is, No. 1, it responds 
to all of the allegations or charges 
made against those who support tradi-
tional marriage. It is authored by two 
people, one of whom is gay. So you are 
hearing arguments from someone who 
you would think normally would agree 
that traditional marriage should be re-
defined; in fact, he argues in this paper, 
quite effectively and forcefully, that 
traditional marriage is important to be 
maintained—not because he thinks it 
discriminates against him, but because 
it is important for our culture and so-
ciety. 

I want to read a few things from the 
summary of that report just to give 
people a sense of why this is such an 
important issue to be debated. In this 
country, we tend to take marriage for 
granted, thinking that somehow or an-
other it will just happen, that people 
will get together and marry and will 
have children, whether we have an in-
stitution called marriage or whether 
that institution of marriage is rede-
fined to include a whole host of other 
different relationships that really 
won’t affect the basic traditional mar-
riage. In other words, some might say, 
how will my relationship affect me? 
How will that affect your marriage? 

Well, let me address that because I 
think this summary does a pretty good 
job in doing this. The name of the arti-
cle is ‘‘Marriage Ala Mode; Answering 
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Advocates of Gay Marriage,’’ by Pro-
fessor Katherine Young and Paul 
Nathanson. 

The summary begins: 
There’s nothing wrong with homosex-

uality. One of us, in fact, is gay. We oppose 
gay marriage, not gay relationships. 

They go on to say: 
Most people assume that heterosexuality is 

a given of nature and thus not vulnerable to 
cultural change, that nothing will ever dis-
courage straight people from getting to-
gether and starting families. But we argue— 
and this is important—that heterosexual 
bonding must indeed be deliberately fostered 
by a distinctive and supportive culture. 

Because heterosexual bonding is directly 
related to both reproduction and survival, 
and because it involves much more than 
copulation, all human societies have ac-
tively fostered it. . . .This is done through 
culture: rules, customs, laws, symbols, rit-
uals, incentives, rewards, and other public 
mechanisms. So deeply embedded are these, 
however, that few people are consciously 
aware of them. 

Much of what is accomplished in animals 
by nature (‘‘biology,’’ ‘‘genetics,’’ or ‘‘in-
stinct’’) must be accomplished in humans by 
culture (all other aspects of human exist-
ence, including marriage). If culture were re-
moved, the result wouldn’t be a functioning 
organism whether human or nonhuman. 
Apart from any other handicap would be the 
inability to reproduce successfully. Why? Be-
cause mating (sexual intercourse), which 
really is largely governed by a biological 
drive, isn’t synonymous with the complex 
behaviors required by family life within a 
larger human society. 

What are they saying? Will 
heterosexuals continue to copulate, 
have sexual relations? Sure. Will they 
build families. Nobody is suggesting 
that if we get rid of the definition of 
traditional marriage, there is going to 
be a explosion of nontraditional mar-
riage. That is not what they are saying 
or what I am saying. I suggest that in 
those countries that have, in fact, 
adopted whether it is same-sex mar-
riages or civil unions, they have not 
seen a traumatic growth in the number 
of same-sex unions or same-sex mar-
riages. In fact, there have been very 
few of them in the countries that have 
adopted those laws. 

But what has happened? There is a 
gradual and systematic decline in het-
erosexual marriages, not heterosexual 
unions. People will continue to hook 
up. In fact, that is what occurs more 
and more in cultures, even in this 
country, where marriage is not held up 
as something that is important. We see 
it around us. There are cultures and 
subcultures in America where marriage 
is seen to be an older, passe conven-
tion. 

What happens is there is actually 
more sexual activity, certainly among 
multiple partners and, what? Break-
down of the family, children being born 
out of wedlock, and communities and 
cultures in decay. That is what I see on 
the horizon for America. 

It is not the reaffirmation of mar-
riage by including more people in it 
but the degradation of marriage be-
cause it becomes simply a social con-
vention without meaning. One may 

say: What is the big deal? What is the 
problem if that happens? The problem, 
if we look at communities in America 
where marriage has broken down, we 
see communities that are not func-
tioning very well. We see children who 
are the most at risk in our society be-
cause moms and dads are not around 
the home to provide for them. So we 
have community breakdown, we have 
family breakdown, and we have govern-
ment intervention trying to repair this 
situation. 

There have been huge government ex-
penditures over the last 40, 50 years 
trying to repair what is broken as a re-
sult of the family not being there to 
raise these children. 

I was a student at Penn State many 
years ago. I always like to get back to 
my college campus. A few years ago, I 
went to speak to a group of students, 
the editorial board of the Daily Colle-
gian. The Daily Collegian is the college 
paper. I am not sure that in the 14 
years I have been in public life they 
have ever said anything positive about 
me. Nevertheless, I went to meet with 
them. 

We had a very animated discussion, 
as one tends to have on college cam-
puses with young people with vibrant 
ideas and a zeal for ideology. We were 
disagreeing on everything, not sur-
prising. I do not know how it came up— 
I have been digging my memory banks 
and I cannot remember exactly how it 
came up—but I asked the question, 
What do you see as the biggest problem 
facing America? One young man in the 
back raised his hand and said: The 
breakdown of the traditional family. 
The breakdown of the family. 

I thought immediately when he said 
that, first, he must not have been en-
gaged in the discussion for the previous 
half hour, and I thought he would be 
laughed at and ridiculed by others 
around the table. What I found was 
unanimous agreement. One after an-
other of these young folks, who would 
not be considered traditionalists or 
conservatives, went on about how the 
breakdown of the family is sort of at 
the root of the instability or insecurity 
they are feeling in their lives and that 
the culture is experiencing at this 
time. They talked about divorce. They 
talked about how marriage was not 
what it used to be. 

In fact, there was a survey done 
where they asked kids in the 1970s 
whether divorce should be harder to 
get, and about 50 percent of the kids 
said, yes, divorce should be harder to 
get. 

They asked a similar group of kids 25 
years later, in the late 1990s, whether 
divorce should be harder to get, and 75 
percent of the kids now say divorce 
should be harder to get. Why? Because 
they realize the impact of the break-
down of marriage and family. 

One of the criticisms we hear from 
those who oppose this constitutional 
amendment is: Marriage is already in 
very bad shape. Divorce rates are high. 
Marriage does not work already in 

America. This is no big deal. You can-
not really hurt marriage. 

I make the opposite point. I think it 
is obvious. They are right, marriage is 
already in tough shape. Many com-
mentaries have said heterosexuals have 
messed up marriage as bad as they can 
in this country and in other countries 
around the world. 

I make the claim that further delud-
ing and debilitating marriage is not 
the answer because we know of the dire 
consequences that a breakdown in mar-
riage results in with respect to chil-
dren. 

I make the opposite argument: Yes, I 
would argue divorce laws should be 
tougher. I agreed with Louisiana when 
they put in covenant marriages. I be-
lieve the no-fault divorce laws in the 
1970s changed the essence of marriage, 
which is about a man and a woman en-
tering into a selfless relationship, a 
union on which they would further give 
of themselves in the creation of new 
human life and nurturing that life. It 
was a selfless act, giving of oneself, 
giving up things to each other. That is 
how successful marriages work, and 
that is how successful marriages nur-
ture successful children. 

With no-fault divorce and with the 
culture that came along with it, we 
have marriage being about adults, not 
about children. It is no longer about 
forming a union for the raising of chil-
dren in the next generation. It is 
about: Am I happy in my marriage? 
Am I being fulfilled? It is less selfless 
and a little bit more selfish. 

So if we look at this next generation 
of marriage, what is that? Is it about 
the selfless or is it about the selfish 
definition? Is it about children? Cer-
tainly a change in the definition of tra-
ditional marriage to include people of 
the same sex is not about children, it is 
about adults. That further takes us 
away from the central principal pur-
pose of marriage, which is the bonding 
of a man and a woman for the purpose 
of creating a union by which children 
for the next generation are born. So we 
continue to get further away from the 
ideal, and when we do that, children 
suffer and cultures die. 

I repeat, I do not know why people 
come here and insist that somehow 
this is not important; that somehow 
this discussion does not rise to the 
level of a constitutional amendment. 
That is another real funny one. I am 
sure that was discussed on Friday. The 
Presiding Officer gave an absolutely 
brilliant opening statement on Friday, 
and I commend him for his wonderful 
statement. I know he knows what the 
last constitutional amendment was. 

I have heard two complaints about 
constitutional amendments: This issue 
is not important enough to rise to a 
constitutional amendment. That is No. 
1. This is not important enough. No. 2, 
this limits rights, and no other con-
stitutional amendments have limited 
rights. 

The last constitutional amendment, 
the 27th amendment to the Constitu-
tion, limited pay raises for Members of 
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Congress. So let’s throw out the lim-
iting rights. My rights have been lim-
ited as a result of the 27th amendment. 
As a Member of Congress, we cannot 
pass a pay raise and accept it midterm. 
Constitutional amendments have been 
used to limit rights. 

No. 2, this does not rise to a level of 
importance. I do not think in the grand 
scheme of things whether Members of 
the House and Senate can receive a pay 
raise during their term is one of the 
great pressing issues that face our cul-
ture and our country. So the idea that 
the Constitution is not used for issues 
that are not of great weight and do not 
limit rights is ridiculous. 

The second point is, I do not believe 
this limits rights. What this does is 
promote a public good. It does not 
limit rights. It simply promotes a pub-
lic good, and it is the union of a man 
and a woman for the purpose of form-
ing that union and providing for the 
next generation. 

I suggest this constitutional amend-
ment is necessary and is important 
enough to be debated today. Again, I 
hope we can come up with some agree-
ment that will allow the different 
points of view as to how we solve this 
problem, and maybe some other points 
of view from the other side of the aisle 
as to how we solve this problem. 

To get to the bottom line of this de-
bate, the bottom line is children need 
mothers and fathers, and society 
should be all about that. Society 
should be all about creating the best 
possible chance for children to have a 
mother and a father. Unless the State 
endorses that, unless our laws enforce 
that, then I think it is fairly obvious 
that our culture will not, and that left 
to our own devices, as these authors 
say, we will simply not have these 
unions. 

In fact, if we look at other countries, 
Stanley Kurtz has done some research 
in countries around the world where 
this has occurred. In his article, ‘‘De-
cline in Marriage in Scandinavia and 
the Netherlands,’’ he talks about the 
reduction in the rate of marriage 
among heterosexuals. He talks about 
the increase in the number of children 
born out of wedlock as a result of the 
institution of a different definition of 
marriage. So we see in other countries 
that when marriage is changed, it is 
devalued. It does not become special. It 
does not become unique. It is not rein-
forced by society as something as the 
ideal. As a result, people do not engage 
it. 

For example, the countries of Den-
mark, Sweden, and Norway have either 
marriage or civil unions for same-sex 
couples. Sixty percent of first-born 
children in those countries are now 
born out of wedlock. Now, that is 
equivalent to some of the poorest 
neighborhoods in our society. Remem-
ber, I talked earlier about how the 
breakdown of marriage has affected the 
poorest communities in our society and 
our culture, and in many of those cul-
tures marriage is not accepted, and as 

a result the Government has to come 
in and bail out those communities be-
cause there are no unions, there are no 
families, there is no support network 
for these children? In middle-class and 
upper middle-class, socialistic, equal-
ity-driven Scandinavia, where there 
are no ghettos of poverty that we see 
in America, 60 percent of first-born 
children in these countries are born 
out of wedlock. Why? Because marriage 
is not important. It has no meaning. So 
people simply do not get married. 

There is a long laundry list which I 
will get into in more detail. I am try-
ing to make a general overview of some 
of the arguments, but I will be getting 
into more detail throughout the next 
couple of days. 

Marriage is about children. Marriage 
is about the glue that holds the basic 
foundational societal unit together, 
and that is the family. When we change 
the composition of that glue, we weak-
en the bonds of marriage and then we 
weaken the American family. 

Why a constitutional amendment? I 
think the Senator from Colorado said 
it, and I know others have, too, that if 
we really believed we could solve this 
problem short of a constitutional 
amendment, let me assure everyone I 
would not be on the floor of the Senate 
today arguing this issue. This is hard. 
It is hard to come to the Senate floor 
and argue for any constitutional 
amendment. It is doubly hard to actu-
ally pass one because 67 votes are need-
ed in the Senate, plus three-quarters of 
the States. If we could come up with a 
legislative solution that would solve 
the problem that I see of runaway 
courts, I would be very anxious to find 
it. We tried back in 1996 with the De-
fense of Marriage Act, but just about 
every legal scholar who has come 
around has said the Defense of Mar-
riage Act will not stand, from the left 
to the right, and I will get into that in 
further discussion. 

I see the Senator from California is 
in the Chamber, so I am not going to 
spend much more time, but the idea 
that we could pass a statute to con-
strain the courts from reinterpreting 
the Constitution I believe is folly. We 
cannot. The only way for us to have 
the American people define what mar-
riage is, instead of State courts defin-
ing what marriage is, is through the 
constitutional amendment process. 

Some will get up and say, let us leave 
it to the States, let the States fight 
this, like Massachusetts is doing, let 
the States fight this battle. What we 
are seeing in Massachusetts is the 
States cannot fight this battle. Ulti-
mately, if one looks at the Lawrence v. 
Texas decision and the full faith and 
credit clause, there is no question in 
my mind that the States will be power-
less to defend themselves against these 
runaway judges. 

In essence, the Constitution will be 
amended. It will either be amended by 
a group of State judges who will grab 
from the language of the Constitution 
a right for anybody to be married to 

anybody else or the American people 
through the process that was estab-
lished in our Constitution, which is a 
very difficult process. 

As a citizen, it is rather upsetting to 
look at the Constitution as a document 
and say, well, to create new rights 
under the Constitution we have to have 
two-thirds of the Senate, two-thirds of 
the House and three-quarters of the 
State legislatures, or four judges in 
Massachusetts. I looked through the 
Constitution many times and I never 
saw that four-judges-in-Massachusetts 
clause, but that is what goes on. We ei-
ther do it that way or go through this 
complex process that is very hard. 
Why? Because constitutional rights are 
big deals. It is an important thing. We 
should not create new rights in our 
Constitution without a very delibera-
tive, thoughtful process, and the Amer-
ican public should be engaged in that 
process. That is what we are about 
today. We are about engaging the 
American people in the thoughtful 
process of determining what marriage 
should be in America. 

I would argue that those who oppose 
this process are saying one thing: Let 
the courts do the work that I do not 
have the courage to stand up and fight 
for myself. Let’s be clear about that. 
Let the courts do the work that I do 
not have the courage to articulate for 
myself. Oh, we will all get up and say 
we are for traditional marriage and we 
like traditional marriage. If my col-
leagues are for traditional marriage, 
there is one way to make sure it is 
maintained. They can say, I do not like 
this idea or I do not like that idea, but 
there is one way to make sure, if they 
are really for traditional marriage, if 
they really believe this is an important 
building block of our society, if they 
really believe marriage is about the 
union of one man and one woman for 
the purpose of the future of our cul-
ture, there is one guaranteed sure-fire 
way to make sure that is maintained, 
and that is through a constitutional 
amendment. 

Now, my colleagues can argue until 
the cows come home that they do not 
like this way of doing that, and that is 
fine, and that there are other alter-
natives to pursue, but if they really 
care about preserving one man and one 
woman in a union called marriage, 
there is one sure-fire way to do it, and 
that is to vote for a constitutional 
amendment that does it. Any other ex-
cuse is simply that—an excuse to let 
someone else do their dirty work. 

I do not hear any of my colleagues 
who say this is not the way to amend 
the Constitution writing letters to the 
litigants in Massachusetts and 11 other 
States who are suing to change the 
marriage laws in those States to allow 
for a redefinition of marriage. Where is 
the outrage? Where are they writing 
saying, oh, we do not think that is the 
way it should be changed, either. We do 
not hear them criticizing those who 
want to change traditional marriage 
and saying do not do this, do not file 
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these lawsuits, do not seek to have 
these marriages recognized. We hear 
nothing. We just hear, we will just let 
someone else handle this. 

All it takes for this change in mar-
riage in America is for well-meaning, 
good people to moderately, delib-
erately, simply do nothing—just sit 
back, claim their virtue, claim their 
belief in one man and one woman in 
marriage, and allow someone else to 
change it, and then come and say, well, 
it is too late, or we cannot take mar-
riage away; these people are already 
married. How can we take that right 
away? 

If my colleagues believe in their 
heart, for the betterment of America, 
that marriage must be maintained for 
the good of the American family as a 
union between a man and a woman, 
there is only one choice, and that is to 
vote yes. Anything short of that is a 
hollow act, is a smokescreen, to the 
American people and to their constitu-
ents. My colleagues cannot claim to be 
for something and then vote against it 
and let someone else do the exact oppo-
site of what they say they want, and 
that is what the courts will do. So I 
plead with my colleagues, who I believe 
have every good intention, to search 
their souls and to think about the con-
sequences for America. 

Because other speakers have arrived, 
I will yield the floor in a minute. I 
know people come with good intentions 
and I know people do not want to be 
seen as intolerant, and they do not 
want to be seen as hateful or mean 
spirited or being against anybody. 

It is not easy, standing up against 
this popular culture in which we live. 
But think about the future of America. 
Think about the future of America 
without the institution of marriage be-
cause that is what we are debating. It 
is not a matter of redefining marriage. 
It is simply that marriage will be a so-
cial convention which will have no 
meaning and therefore we will be with-
out it. 

Think about the future of children in 
America, where we say they do not de-
serve a mother and a father and that 
we are not going to give them the legal 
force to encourage it and hold it up as 
the right thing to do. 

Look in the faces of those children 
and say: You just were not important 
enough for us to stand against what is 
very unpopular in the culture of today. 
I daresay, this debate, this vote, this 
issue will be read in history books in 
America—I hope in America—years 
from now as that turning point. I hope 
my colleagues are on the right side of 
history. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

SMITH). The Senator from California is 
recognized. 

Mrs. FEINSTEIN. Mr. President, I 
wish to make an argument directly 
contrary to the arguments just pre-
sented by the distinguished Senator 
from Pennsylvania. I do not consider 
myself an expert on marriage. I have 

been married for a long time. I have 
one daughter, three stepdaughters, and 
five grandchildren. I celebrate mar-
riage. I understand the difficulties in 
working to keep it together. But I be-
lieve this is a waste of time. 

The votes are not present to submit 
this amendment to the States. The 
timing is just a few months before an 
election, and family law has always 
been relegated to the States. This es-
sentially would be the first departure 
from that. 

My argument today is based on my 
understanding of the law. My under-
standing of what is happening in the 
States indicates to me that the States 
are well able to handle the issue of 
marriage on their own. The tenth 
amendment of the U.S. Constitution 
clearly states: 

The powers not delegated to the United 
States by the Constitution, nor prohibited 
by it to the States, are reserved to the 
States respectively, or to the people. 

Marriage is not once mentioned in 
the Constitution. Most authorities be-
lieve it to be a power reserved to the 
States. 

As early as 1890, that is 114 years ago, 
in In Re Burrus, the United States Su-
preme Court, in a child custody dis-
pute, stated: 

The whole subject of the domestic rela-
tions of husband and wife, parent and child, 
belongs to the laws of the states, and not to 
the laws of the United States. 

Later, in a 1979 Supreme Court deci-
sion, Hisquierdo v. Hisquierdo, the 
Court stated in dicta: 

Insofar as marriage is within temporal 
control, the States lay on the guiding hand. 

Furthermore, the courts have long 
held that no State can be forced to rec-
ognize a marriage that offends a deeply 
held public policy of that State. States, 
as a result, have frequently and con-
stitutionally refused to recognize mar-
riages from other States that differ 
from their public policy. Polygamous 
marriages, for example, even if sanc-
tioned by another State, have consist-
ently been rejected. Marriages between 
immediate family members have also 
been rejected by States, even if those 
marriages are accepted in other parts 
of the country. In no case that I know 
of has the full faith and credit clause of 
the U.S. Constitution been used to re-
quire a State to recognize a type of 
marriage that would violate its own 
strong public policy. So States have 
been on their own with respect to fam-
ily law, including marriage. 

Even as we consider the Federal Mar-
riage Amendment, we see that the 
States are taking their right and pow-
ers as they relate to family law and 
marriage very seriously. Thirty-three 
States have passed their own Defense 
of Marriage Acts, banning same-sex 
marriages, and five have passed ballot 
initiatives banning same-sex mar-
riages. 

My own State, California, passed a 
Defense of Marriage Act in the year 
2000. Proposition 22 was ratified by an 
overwhelming majority of Californians, 

61 percent. The California Family Code 
now states that: 

Only marriage between a man and a 
woman is valid or recognized in California. 

That is the law of my State. That 
policy statement trumps all local and 
other law. 

Earlier this year, the mayor of my 
city, Gavin Newsom, of San Francisco, 
decided this law was unconstitutional 
and ordered the county clerk to issue 
marriage licenses to same-sex couples. 
These actions did not go unnoticed, 
and the California State Supreme 
Court subsequently enjoined the coun-
ty clerk from issuing any further mar-
riage licenses, and the county com-
plied. Oral arguments were heard on 
the cases on May 25, and the State Su-
preme Court will issue its decision 
within 90 days. 

However, I want to make clear, crys-
tal clear, that the Court is not deciding 
on the constitutionality of Proposition 
22, which said that marriage shall be 
between a man and a woman. Rather, 
the Court issued orders to show cause 
in Lewis v. Alfaro and Lockyer v. City 
and County of San Francisco, limited 
to the following issue: Were the offi-
cials of the city and county of San 
Francisco exceeding or acting outside 
the scope of their authority in refusing 
to enforce the provisions of Family 
Code sections 300, 301, 308.5, and 355 in 
the absence of a judicial determination 
that those statutory provisions are un-
constitutional? In other words, acting 
in defiance of the statewide ref-
erendum? 

The orders to show cause are specifi-
cally limited to this legal question, 
and they do not include the sub-
stantive constitutional challenge to 
the California marriage statutes them-
selves. The marriage statute, therefore, 
is not in jeopardy of being overturned. 

When we look around, we see that 
California is not the only State where 
people are speaking out about same-sex 
marriage. In fact, a lively debate is 
taking place throughout the country. 

On July 6, the Washington Times ran 
an article entitled, ‘‘Marriage Gets a 
Boost in Michigan.’’ The article notes 
that the supporters of traditional mar-
riage in Michigan recently turned in 
approximately 475,000 signatures to put 
a State constitutional amendment be-
fore the voters this November. An or-
ganizer of the effort was quoted to say: 

The people responded. . . . They’re tired of 
politicians and activist judges making 
changes without having a voice. This gives 
them a voice. 

The article goes on to say: 
Michigan’s achievement marks a four-for- 

four victory for those who want marriage 
amendments on the November ballot. 

Montana, Oregon and Arkansas will 
place similar measures on their ballots 
this November. Mr. President, your 
own State will have one on the ballot. 
North Dakota and Ohio are collecting 
signatures necessary for ballot meas-
ures. 

As you can see, the States have 
taken up the just powers accorded to 
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them by the Constitution of the United 
States and are responding to this issue, 
and that is as it should be. 

The Family Research Council re-
ported in a press release on July 9: 

[A]n unprecedented nine States already 
have State constitutional amendments on 
the ballot this fall and that number is ex-
pected to increase to at least 14 States. Thir-
ty-eight States have previously gone on 
record stating marriage is between one man 
and one woman. The people are making their 
voices heard in their States but unfortu-
nately that is not enough. 

Yet in the words of the Family Re-
search Council, these actions by States 
are ‘‘unprecedented’’ and show that a 
process is, indeed, taking place 
throughout the country and that the 
people are active participants. Through 
that process, the people do have a voice 
and they are being heard. I believe in-
terference from Washington in this po-
litical process is premature, unneces-
sary, and not in the context of the Con-
stitution of the United States. 

In light of this, it appears that pro-
ponents of the Federal Marriage 
Amendment disregard the debate oc-
curring in the States and point only to 
Massachusetts and the fact that mar-
riage licenses are being issued legally 
to same-sex couples there. They argue 
that the same-sex marriages in Massa-
chusetts, the first State to allow such 
marriages, are what is driving the need 
to enshrine in the Constitution lan-
guage that marriage is between a man 
and a woman. I disagree. 

Even in Massachusetts, the State leg-
islature has begun work on a State 
constitutional amendment to bar 
same-sex marriages but allow civil 
unions. This amendment is certainly 
not guaranteed to pass, but it is clear 
that the people of Massachusetts are 
dealing themselves with the issue as 
was intended and, again, it would seem 
without the need of assistance from 
Washington. 

Because several dozen States have al-
ready passed a prohibition on same-sex 
marriage, it seems clear that in those 
States an argument could be made that 
strong public policy would lead to a re-
fusal to recognize out-of-State same- 
sex marriages. 

So it is not a problem demanding an 
immediate solution. There is a process 
taking place in the States throughout 
the country as was envisioned by the 
Constitution. For us to act now is not 
only premature but it isn’t going to 
work because the votes are not here. 

So why are we doing this? Why are 
we doing this when we have only 
passed one appropriations bill? Why are 
we doing this when last week we just 
had a briefing on the impact of ter-
rorism on this Nation and we haven’t 
passed a Homeland Security bill? Why 
are we doing this when the Constitu-
tion has reserved family law to the 
States and when States by the dozens 
have already taken up the issue and 
passed, either by legislature or by vote 
of the people, marriage amendments? 
Why are we doing this? 

The only answer I can come up with 
is because this is political. It is to 

drive a division into the voters of 
America, into the people of America, 
one more wedge issue at a very dif-
ficult time to be used politically in 
elections. Everybody in this body 
knows they are nowhere close to 67 
votes. If there were a motion to pro-
ceed, there might not even be enough 
votes for a motion to proceed. 

Why are we doing this? Why are we 
stirring up the Nation? I probably have 
53,000 pieces of mail on this subject 
alone. People do not understand that 
the Constitution relegates family law 
to the States, and has relegated the 
issue of adoption, marriages, and ev-
erything having to do with family law 
to the States. 

My daughter happens to be the super-
vising judge of the family court in San 
Francisco. You can talk to any judge 
and see just that. The States have re-
sponded. It is not as if the States have 
ignored those issues. More than 36 
States—more than three dozen 
States—have passed legislation, and 8 
are moving shortly. 

For the life of me, I don’t understand 
what honest motive there is in putting 
this in front of this body to philosophi-
cally debate marriage on a constitu-
tional amendment that is not going to 
happen, and which is enormously divi-
sive in all of our communities. 

I hope my colleagues will exercise 
prudence and tread carefully with our 
Constitution. I don’t think we want to 
put out an amendment—I don’t think 
we can, but let us say with some 
change and there were 67 votes, as the 
Senator from Pennsylvania correctly 
said, it then has to go to a vote of 
three-quarters of the State legisla-
tures. When three-quarters of the 
States have already taken action, why 
would they ratify this? I think it is a 
useless exercise. 

I have been on the Judiciary Com-
mittee long enough now to be able to 
take an issue and see if it is properly 
before us. I don’t believe a constitu-
tional amendment reserving the right 
of marriage to a man and a woman is 
properly before us because I believe 
that is an area clearly relegated to the 
States, and the States are exercising 
that right. 

Thank you very much. I yield the 
floor. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Mr. President, I have 
been watching this debate and there 
hasn’t been much from the other side, 
but I commend the distinguished Sen-
ator from California for at least com-
ing to the floor and expressing her 
viewpoints on this. As you know, she is 
a very important member of the Senate 
Judiciary Committee, and I enjoy 
working with her. I also understand 
her arguments that the States ought to 
decide these issues. But more pref-
erably interpreted, if she likes the sta-
tus quo that means the State courts 
must decide these issues and not the 
people of the States or the State legis-
latures. Frankly, I agree that the 

States should be able to decide these 
types of issues. The powers should not 
be taken away from them and given to 
the courts. 

In fact, 40 States have decided this 
issue in the Defense of Marriage Act, 
called DOMA. You would think that 
would be enough. I believe the other 10 
States will adopt the Defense of Mar-
riage Act over time which provides a 
marriage should be between a man and 
a woman. 

If my colleagues believe that the 
States ought to decide these matters, 
then they have to acknowledge that 
the 40 States which have should trump 
the 4-to-3 decision by an activist Mas-
sachusetts Supreme Court. 

The debate over marriage boils down 
to two fundamental questions: Should 
our goal be to keep marriage limited to 
a man and a woman? And, if so, is 
amending the U.S. Constitution nec-
essary to accomplish that goal? 

The answer to both questions is yes. 
The first question, whether we should 

keep marriage between a man and a 
woman, can be examined in several 
ways. First, we can look at different 
kinds of polls. In the last few months, 
polls by reputable news organizations 
such as CBS News, FOX News/Opinion 
Dynamics, Newsweek, Time/CNN show 
that by at least 2 to 1 Americans would 
not redefine marriage. Not only is this 
polling overwhelming, but it exists in 
the face of a barrage by the liberal 
media urging a different answer to this 
question. These polls tell something 
about the opinions of individual Ameri-
cans, again, that flies in the face of 
having four justices in Massachusetts 
decide under the full faith and credit 
clause to impose this upon everybody 
in America rather than have the people 
in America or the people within the in-
dividual States decide these matters. 
These polls tell something about the 
opinions of individual Americans. 

Another kind of poll examines what 
the elected representatives of the 
American people do on their behalf. 
Two years ago, the Supreme Court re-
peated its long-held guidance that ‘‘the 
clearest and most reliable objective 
evidence of contemporary values is the 
legislation enacted by the country’s 
legislatures.’’ That evidence confirms 
the same conclusion: The American 
people oppose redefining traditional 
marriage. 

In 1996, Congress overwhelmingly 
passed the Defense of Marriage Act. As 
I mentioned, 40 States have adopted it 
and President Clinton, a Democratic 
President, signed it into law. As its 
name implies, this legislation was in-
tended to defend what marriage has al-
ways been, a union between a man and 
a woman. 

Since 1996, the citizens and legisla-
tures in nearly every State in the 
Union have taken one or more steps to 
further protect traditional marriage. 
Again this year, citizens in several 
more States have collected hundreds of 
thousands of signatures to put before 
voters State constitutional protection 
for traditional marriage. 
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Speaking of signatures, last Friday, 

some of my colleagues received nearly 
1.5 million petitions from Americans to 
protect traditional marriage and more 
are on the way. 

This issue is not going to go away. 
Whether traditional marriage should 
remain what it always has been, the 
goal most Americans support, requires 
amending the U.S. Constitution. If the 
answer is yes, no one should be able to 
get away with professing support for 
traditional marriage but refusing to do 
what is necessary to make it real. 
Some have indeed tried to have it both 
ways, saying they want to keep mar-
riage between a man and a woman but 
refusing to take any real steps to do so. 

Last Friday, for example, I pointed 
out how Senator KERRY, the distin-
guished Senator from Massachusetts, 
has publicly said marriage should be 
between a man and a woman, yet voted 
against the Defense of Marriage Act 
which would allow that to occur. I 
pointed out he said there is no reason 
to vote for the Defense of Marriage Act 
because the States have enacted con-
trary to it. His own State, since then, 
has. 

Does that mean he would vote for a 
new Defense of Marriage Act or does it 
mean that he would vote for the only 
thing that can possibly change the sit-
uation, and that is a constitutional 
amendment? He has indicated he will 
not. 

Members cannot have it both ways. 
Members cannot vote against DOMA, 
argue it is unconstitutional, and now 
say that a constitutional amendment 
is not necessary because DOMA won’t 
protect us. This is exactly what the 
junior Senator from Massachusetts is 
doing. 

Look at this chart, ‘‘But isn’t DOMA 
unconstitutional?’’ 

Senator KERRY said in the Advocate, 
September 3, 1996: 

DOMA does violence to the spirit and let-
ter of the Constitution. 

In other words, it is unconstitu-
tional, he said in 1996. 

The distinguished senior Senator 
from Massachusetts, Senator KENNEDY, 
in his remarks on the floor of the Sen-
ate September 10, 1996, said: 

Scholarly opinion is clear: [DOMA] is 
plainly constitutional. 

Professor Laurence Tribe of Harvard 
Law School, a heralded liberal pro-
fessor, for whom I personally have high 
regard and consider a friend, in a letter 
submitted to the record of Senate pro-
ceedings on June 6, 1996, said: 

My conclusion is unequivocal: Congress 
possesses no power under any provision of 
the Constitution to legislate— 

As it does in DOMA— 
any such categorical exemption for the Full 
Faith and Credit Clause of Article IV. 

And the ACLU, in February of 1997, 
said: 

DOMA is bad constitutional law . . . An 
unmistakable violation of the Constitution. 

These are leading liberals who do not 
think DOMA or the Defense of Mar-

riage Act was constitutional, yet today 
argue against the only way to resolve 
this matter. Oddly enough, most all of 
them are saying the States ought to 
decide these matters. 

I agree. If we pass a constitutional 
amendment, it will be up to the States 
whether or not that constitutional 
amendment will be ratified, and three- 
quarters of the States will have to rat-
ify it in order for it to be ratified. I 
might add, that means the people 
themselves will have to be very much 
involved in it throughout the country, 
unlike having four judges in Massachu-
setts decide this issue for all of Amer-
ica. Once they decided that Massachu-
setts law, then under article IV of the 
Constitution, the full faith and credit 
clause, every State in the Union must 
recognize those Massachusetts mar-
riages, which would upset the domestic 
relation laws of 49 other States. 

Let’s face it, one of the reasons so 
many of my friends across the aisle 
will argue strenuously this week that 
the time is not ripe for consideration of 
this issue on the Senate floor, or that 
the Senate has much more important 
things to do, is because they wish to 
avoid getting crosswise with the tens 
of millions of Americans who support 
traditional marriage. It is more than 
tens of millions, it is hundreds of mil-
lions of Americans who support tradi-
tional marriage. Yet, also, they do not 
want to offend their many supporters 
who wish to allow these novel, non-
traditional, same-gender marriages. 

I cannot blame them for feeling that 
way, but sometimes you have to make 
decisions in this body that make sense 
and that are right, that are moral deci-
sions. There is nothing more important 
than marriage and traditional family 
marriage at that. Sustaining tradi-
tional marriage is absolutely critical 
to our country. I don’t care how impor-
tant economics or any other issue is, 
this is one of the most important 
issues in the minds of most Americans, 
and it should be because our moral cli-
mate depends on what we do here. 

For my friends on the other side, 
their politically expedient solution is 
this: As quietly as possible, vote 
against the marriage amendment today 
and leave it up to the court to reinter-
pret the Constitution tomorrow. That 
sounds pretty good. Why don’t we just 
leave it up to the courts? We have had 
a lot of 5-to-4 decisions in the Supreme 
Court. This was a 4-to-3 decision in a 
State supreme court that will bind all 
of America. That is what they want. 
They want the courts to do that which 
they could never get through the elect-
ed representatives of the people as evi-
denced by both the distinguished Sen-
ator from Massachusetts, who is run-
ning for President and his Vice Presi-
dential nominee who is from North 
Carolina, who is also running. They 
both believe traditional marriage 
ought to be maintained, but they do 
not believe we should do anything 
about it if it is not. I hope we can 
change their minds. 

The real question is whether pro-
tecting traditional marriage requires 
amending the Constitution. As Senator 
SMITH, the distinguished Senator from 
Oregon, said in the Senate last Friday, 
it would be better if the answer were 
no. Polls suggest that many Americans 
would prefer their elected representa-
tives be able to legislate in this area. 
That, indeed, is the way it was tradi-
tionally done. 

In polling, as in life, however, the 
devil is in the details. A CBS News/New 
York Times poll in March asked wheth-
er laws should be determined by the 
‘‘Federal Government or by each State 
government.’’ This sounds as if the 
choice is between the Federal or State 
legislatures. That, however, is not the 
choice and never has been. The choice 
today is between the judiciary and the 
legislature. But the polls never asked 
about that. In other words, polls are 
polls are polls, depending on how the 
question is raised. 

The fact is, the judiciary is deciding 
for all of America, and an obscure su-
preme court in Massachusetts, at that 
is deciding this issue for all of Amer-
ica. So the States really do not have a 
chance to decide this issue on their 
own because if the supreme court of 
the State of Massachusetts, if that rul-
ing is continuously upheld, and it ap-
pears it will be, even by the Supreme 
Court under the Lawrence case, then 
every State in the Union is going to be 
bound by those marriages. 

Another poll taken at the same 
time—this one by ABC News and the 
Washington Post—asked whether 
Americans would support amending the 
U.S. Constitution ‘‘or should each state 
make its own laws’’—another false 
choice. Activist judges are rapidly 
making it impossible for States to 
make their own laws regarding mar-
riage, making a constitutional amend-
ment the only option, if we want to 
preserve traditional marriage. 

The polls never ask about that. These 
highly misleading polls make one won-
der whether the liberal media outlets 
conducting them have some kind of 
agenda here. No. I know that is being 
skeptical, but I think almost anybody 
with brains would conclude they do 
have an objective here. 

Does protecting traditional marriage 
require amending the U.S. Constitu-
tion? The best prescription depends on 
an accurate diagnosis. Simply put, 
when an issue such as this one that tra-
ditionally was decided by State legisla-
tures is redefined by judges in constitu-
tional terms, the only effective option 
is amending the Constitution. 

The judiciary has been flexing its 
cultural muscles for decades, imposing 
its own values upon the American peo-
ple, supposedly in the name of the Con-
stitution. There can be no doubt that 
traditional marriage is in the path of 
what Supreme Court Justice Antonin 
Scalia, in 1992, called the judiciary’s 
‘‘social engineering bulldozer.’’ 

That same year, the Supreme Court 
invented a constitutional right to de-
fine ‘‘one’s own concept of existence, of 
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meaning, of the universe, and of the 
mystery of human life.’’ 

Four years later, the Court said re-
sistance to making public policies 
more favorable to homosexuals ‘‘seems 
inexplicable by anything but animus.’’ 

Last year, the Court combined these 
ideas to take away from State legisla-
tures the ability to prohibit certain 
kinds of sexual practices. The Law-
rence v. Texas case in 2003: these are 
some quotes directly out of that case. 
Justice Antonin Scalia, who dissented 
in that case, said: 

Today’s opinion dismantles the structure 
of constitutional law that has permitted a 
distinction to be made between heterosexual 
and homosexual unions, insofar as formal 
recognition in marriage is concerned . . . 

If moral disapprobation of homosexual 
conduct is ‘‘no legitimate state interest’’ for 
purposes of proscribing that conduct. 
. . .what justification could there possibly be 
for denying the benefits of marriage to ho-
mosexual couples exercising ‘‘[t]he liberty 
protected by the Constitution?’’ 

I might add, also in the Lawrence 
case, Justice Kennedy argued that: 

The present case . . . does not involve 
whether the government must give formal 
recognition to any relationship that homo-
sexual persons seek to enter. 

Justice Scalia understood, however, 
that 

This case ‘‘does not involve’’ the issue of 
homosexual marriage, only if one entertains 
the belief that principle and logic have noth-
ing to do with the decisions of this Court. 

Justice Scalia said the Lawrence de-
cision: 

‘‘leaves on pretty shaky grounds state laws 
limiting marriage to opposite-sex couples.’’ 

If that is so, and he is right—and he 
certainly has been proven right so far— 
then the argument of the distinguished 
Senator from California really does not 
hold any water because the States are 
going to be overruled, 40 of them at 
least, and I believe all 50 in the end. If 
we do not do something about it, they 
are going to be overruled in their de-
sire to keep traditional marriage alive. 

Now, Evan Wolfson, the director of 
Freedom to Marry, said this: 

But when [Scalia’s] right, he’s right. We 
stand today on the threshold of winning the 
freedom to marry. 

Finally, the Supreme Judicial Court 
of Massachusetts applied all of this by 
inventing a constitutional right to 
same-sex marriage. That was not a leg-
islature. That was not the people 
speaking. In fact, it was not even a 
unanimous court speaking. It was a 4- 
to-3 decision by four of the most liberal 
State justices in the country versus 
three very liberal justices in the coun-
try. It was a hard-fought decision. It 
was hardly the will of the people being 
met. 

It is almost ludicrous to come here 
and say the will of the people should be 
met here. If that is true, then we ought 
to give them that chance with a con-
stitutional amendment which will be 
submitted to the will of the people out 
there. Everybody in America who can 
vote will have a right to vote for or 
against this constitutional amend-

ment. We ought to at least give them 
that chance. 

Well, as I say, the Supreme Judicial 
Court of Massachusetts applied all this 
by inventing a constitutional right to 
same-sex marriage. Step by step, by re-
casting these cultural questions in con-
stitutional terms, the courts took 
them away from the American people 
and their elected representatives. 

Now, that flies in the face of what we 
have heard from those on the other 
side of this issue: Let the States take 
care of this. Give me a break. Four lib-
eral justices versus three liberal jus-
tices have said this is going to be ap-
plied to all of America, because it ap-
plies as law in Massachusetts, and 
under the full faith and credit clause 
that law must be recognized in every 
State in the Union. 

Well, these were not a bunch of ran-
dom, coincidental legal events. These 
falling dominoes were part of the very 
same strategy that today is targeting 
State and Federal laws protecting tra-
ditional marriage. 

Last Friday, I outlined the five cur-
rent fronts in the legal war to redefine 
marriage. There may be more on the 
way. Politically driven lawyers are 
nothing if not creative. This is why 
nearly all legal analysts and scholars, 
either grudgingly or enthusiastically, 
conclude that the ability of legisla-
tures to make real decisions in this 
area may already be a thing of the 
past. In other words, the people’s 
right—the people’s right—to make real 
decisions in this area may be a thing of 
the past. Why not just let these four 
liberal justices against three liberal 
justices make this decision for every-
body? 

This is why a constitutional amend-
ment to preserve traditional marriage 
is the only effective solution, and why 
this is not premature. It might have 
been premature if the Supreme Court’s 
‘‘cultural bulldozer’’ were still idling. 
It might have been premature if the 
Supreme Court had not embraced the 
insulting and false conclusion that tra-
ditional views on certain cultural ques-
tions are nothing but irrational ani-
mus. It might have been premature if 
the Supreme Court had not created a 
constitutional right to sexual auton-
omy. It might have been premature 
were there not already dozens of law-
suits challenging laws protecting both 
State and Federal laws protecting tra-
ditional marriage. 

But these things have already hap-
pened, and more aggressive legal as-
saults are coming. The judiciary’s 
‘‘cultural bulldozer’’ is in gear, on the 
move, and has already done too much 
damage. If anything, we are behind the 
curve, not ahead of it. 

Some call this election year politics. 
Well, I suppose any measure considered 
by a political institution can be called 
politics. Yes, this is an election year. 
This is merely a cliche substituting for 
an argument. Those who use it perhaps 
have no real argument, and so they use 
this cliche to imply that we would not 

be trying to defend traditional mar-
riage if this were 2003 or 2005. Simply 
saying that demonstrates how absurd 
that argument is. 

Supporters of traditional marriage, 
that is to say, the large majority of the 
American people—that is the people 
out there in the States who they are 
calling upon to make these decisions 
but are having it taken away from 
them by a four-liberal-justice to three- 
liberal-justice decision in Massachu-
setts—have not dictated the timetable 
here. The minority who want to rede-
fine marriage have done that. They 
brought the lawsuits that took these 
issues from the American people. 

Since the Supreme Judicial Court of 
Massachusetts had used the State con-
stitution to redefine marriage, amend-
ing the State constitution is the only 
way to protect it. Yet the court gave 
the legislatures just 6 months to do 
what it knew in Massachusetts takes 3 
years to do under their constitutional 
form of government. This issue is al-
ready out of the people’s hands. 

As Senator SMITH said on this floor 
last week, words have meaning. Activ-
ists, with the help of judges, are seek-
ing to change the meaning of the word 
‘‘marriage’’ to further their political 
agenda. The proponents of the mar-
riage amendment are saying: Stop. We 
want to retain the word ‘‘marriage’’ to 
its real meaning of a male and female 
union, and it is inescapable that 
amending the U.S. Constitution is the 
only way to accomplish that goal. 

Think about it. I don’t have any de-
sire to discriminate against anybody, 
let alone homosexuals in our society or 
gay people. I know the distinguished 
Senator from Oregon feels exactly the 
way I do about it. I have been the au-
thor of the three AIDS bills along with 
Senator KENNEDY. We fought those 
through here on this floor against what 
were overwhelming odds at the time 
and passed them overwhelmingly be-
cause of the arguments we made. It is 
no secret that along with Senators 
SMITH, FEINSTEIN, KENNEDY, and oth-
ers, I am the author of a hate crimes 
statute that I believe would do justice 
in our society while still preserving 
capital punishment. But it is a long 
way from where we have been. 

There is no question that I do not be-
lieve in discriminating against gays. 
But like my friends on this side who 
have always argued, particularly my 
friend from Oregon, I draw the line, as 
do he and others, when it comes to tra-
ditional marriage. I believe it is the 
basic fabric of our country. Traditional 
marriage means children. It means 
raising children born to that marriage. 
I believe gay people ought to be able to 
do whatever they believe they should 
in the privacy of their own homes, but 
I don’t think they should have the 
right to redefine traditional marriage. 

We have had traditional marriage in 
this world for over 5,000 years. This is 
not some itty-bitty, inconsequential, 
off-the-subject debate. This is one of 
the most important debates in history. 
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Because if we don’t stand up for tradi-
tional marriage at a time when a lot of 
things seem to be falling apart, we are 
going to reap the whirlwind. 

This is an age where any child can 
bring up pornography on the Internet. 
At one time if you clicked on Harry 
Potter, you would get pornography 
geared to those children. We all know 
that. Click on almost any children’s 
book or subject or title or person men-
tioned in a children’s book and you get 
pornography for children. I don’t need 
to go through all the other ills of our 
society to let everybody know that we 
are living in a world where there is a 
lot of filth, a lot of degradation. We 
have to stand up against it. We have to 
protect the traditions that do make 
sense in our society, and traditional 
marriage is at the top of the list. 

We might differ on some other mat-
ters, but it is difficult for me to see 
how anybody could differ on tradi-
tional marriage, even though I know 
my gay friends do. Does that justify 
the laws in some, if not all, States that 
prohibit a gay partner from being able 
to go into an intensive care unit and 
care for his or her gay partner? That 
doesn’t justify that. I think that is ter-
rible, that our laws do not take care of 
that. Does it mean a gay person can’t 
benefit from the laws of estates and 
trusts? I believe under current laws 
they can, but if they can’t, we ought to 
correct those laws. Does it mean they 
can’t buy insurance for their gay part-
ner? We ought to make it possible that 
they can. You could go through various 
things where there are inequities, but 
we don’t solve those inequities by 
changing a 5,000-plus-year definition of 
traditional marriage. We should solve 
those problems, and I am willing to 
work on these problems with my lib-
eral counterparts on the other side and 
conservatives as well, I am willing to 
work and try to resolve the problems. 
But I simply draw the line when it 
comes to traditional marriage. 

Gay people have a right to be free, to 
not be discriminated against. They 
have a right to live in their relation-
ships within the privacy of their own 
homes, just like others who have dif-
ferent approaches toward life. But that 
doesn’t give them or anybody else the 
right to define traditional marriage. 

I come from a culture where at one 
time polygamy was a religious belief 
and was practiced by a small percent-
age of people in my faith. My great- 
grandfather was one of the great colo-
nists, one of the great pioneers of the 
West. Jeremiah Hatch had 3 wives and 
30 children. Those were the days when 
they lived this principle because they 
believed it to be a spiritual principle. 
They believed it was important to 
bring as many children into the world 
as they could, among other things. 
They believed it was a spiritual prin-
ciple of the faith. But when Reynolds v. 
Simms came down, the Supreme Court 
case not allowing plural marriage, ba-
sically my faith did away with plural 
marriage. I have to say no one would 

argue that it should ever come back. 
Just to make the point, I would never 
argue that it should come back. I have 
been offended by some people indi-
cating that there might be some argu-
ment for it. 

What is important here is that all we 
are asking in this amendment is, sen-
tence one: 

Marriage in the United States shall consist 
only of the union of a man and a woman. 

That is 5,000 years of practice 
throughout the world. 

And the second sentence says: 
Neither this Constitution, nor the con-

stitution of any State, shall be construed to 
require that marriage or the legal incidents 
thereof be conferred upon any union other 
than the union of a man and a woman. 

That does not say you cannot have 
civil unions because if a State deter-
mines that is what they should do, 
then the State can determine that. If 
you want to leave it up to the States, 
this is the way to do it. Not only would 
38 States have to ratify this amend-
ment—and I believe all 50 would—but 
they would also have the right, if they 
so choose, to resolve these problems I 
have been mentioning here that are 
problems for gay people that ought to 
be resolved. 

The important thing is that if we are 
going to leave it up to the people, this 
is the way to do it. It is the only way 
to do it. Otherwise we are leaving it up 
to four liberal justices in Massachu-
setts versus three liberal justices in 
Massachusetts who didn’t agree with 
them and who basically opted for tradi-
tional marriage or at least who seemed 
to opt for traditional marriage. 

There is a vast movement beginning 
in America in every State legislature 
to amend their constitutions to pro-
hibit or should I say to reaffirm the re-
spective State’s belief in traditional 
marriage. Assuming that most States 
will do this—and I believe most will— 
would those State constitutions be 
upheld under the Lawrence case or 
under any future cases? There is a real 
question whether that may be the case. 

The best way to allow the people to 
decide this is to have a constitutional 
amendment so that they really have a 
say in what goes on. I can live with 
whatever the people decide to do. But 
doing it this way, by allowing a 4-to-3 
vote in Massachusetts to bind every 
State in the Union to Massachusetts 
marriages through the full faith and 
credit clause, seems to me to be some-
thing that flies in the face of 5,000 
years of traditional marriage and fam-
ily life. 

I notice the distinguished Senator 
from Kentucky here. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Kentucky is recognized. 
Mr. BUNNING. Mr. President, I 

thank the chairman for yielding. I rise 
to discuss probably the most important 
issue this body or I have ever debated 
on the floor of the Senate since I have 
been a member, 6 years. 

Our Nation faces a potential disaster. 
I hope my colleagues in the Senate re-

alize we have a responsibility to affirm 
the ideal of marriage and protect one 
of the most basic building blocks of our 
society: the family. 

The first thing we have to under-
stand is that Government did not cre-
ate marriage or the union between man 
and woman. It is something much more 
fundamental than legislation or laws. 
Marriage is older than the Constitution 
of the United States. It is older than 
America. Marriage exists in every 
known human society, bringing men 
and women together to create and to 
provide for the next generation of soci-
ety, and it is not the right of any gov-
ernment anywhere to undermine or de-
stroy it. It is a shame that some of my 
colleagues in the Senate do not recog-
nize the pressing need before us to safe-
guard a cultural institution that has 
served human beings so well for thou-
sands of generations. We must act be-
fore it is too late. 

In America today, we are facing a de-
pressing situation, where unelected of-
ficials are attempting, because of their 
own arrogance, to redefine marriage. I 
do not know the reason why these 
judges believe they are so wise and how 
they cannot see the dangerous con-
sequences of their actions. But they 
now threaten our way of life. It is up to 
us to act to ensure that the American 
people have the opportunity to decide 
what is right for the society in which 
they live. 

Marriage matters to our society. 
Mothers and fathers both matter to 
children. Only a man and a woman 
have the ability to create children. It 
is the law of nature. No matter how 
much some might not like it or want 
to change it or push for technology to 
replace it, this law is irrefutable. It is 
upon this law that so much of our soci-
ety and our cultural institutions are 
based—families, communities, work, 
schools. 

When the families suffer, when they 
are undermined, we all suffer. We know 
that weak families lead to more pov-
erty, welfare dependence, child abuse, 
substance abuse, illness, educational 
failure, and even criminal behavior. 
Failing to protect marriage will send 
the message to the next generation 
that we do not care about them and 
that we have thrown away a cultural 
institution that has served human 
beings throughout recorded history. 

Traditional marriage has been cen-
tral to the understanding of family in 
Western culture from the very begin-
ning, and the central reason for mar-
riage has been for the rearing of chil-
dren. Children have the best chance to 
succeed when they are reared in stable, 
traditional families. A loving family 
provides the foundation children need 
to succeed, and strong families with a 
man and a woman bonded together for 
life always have been and always will 
be the key to such families. 

Eight years ago, Congress tried to 
protect marriage by passing the De-
fense of Marriage Act, which defined 
marriage as the legal union between 
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one man and one woman as husband 
and wife. As a member at that time of 
the U.S. House of Representatives, I 
was proud to support that legislation. 
But since then, activist judges and 
some local officials have aggressively 
tried to circumvent the law and the 
will of the people in redefining mar-
riage. These extremists have devised a 
clever strategy to override public opin-
ion and force a redefinition of marriage 
on the Nation through the court sys-
tem. Because they knew they could not 
make their case through elected legis-
latures, they decided to work through 
unaccountable officials in hand-picked 
areas of this country. 

The liberals’ effort started in 
Vermont when the State supreme court 
ordered the State legislature to legal-
ize same-sex marriages or create same- 
sex civil unions. Then they moved to 
Massachusetts, where the supreme 
court forced the State to give full mar-
riage licenses to same-sex couples. This 
happened even though the citizens of 
Massachusetts opposed the effort and 
no law had been passed to authorize it. 
Nevertheless, in Massachusetts, same- 
sex marriages became a reality. 

The activists will not stop trying to 
impose their extreme views on all of 
the rest of us, and they have now plot-
ted a State-by-State strategy to in-
crease the number of judicial decisions 
redefining marriage without—I say 
without—the voice of the people being 
heard. 

Under our Constitution, States are 
required to give full faith and credit to 
the laws of other States. While the 
Federal Defense of Marriage Act was 
once thought to be enough protection 
for States that did not want to allow 
same-sex marriages, it now is very 
clear that the liberals who have no re-
spect for the law are pushing a strat-
egy to completely undermine the De-
fense of Marriage Act. Now the only re-
course left to those of us who want to 
follow the law and to defend our cul-
tural institutions is to amend the U.S. 
Constitution. 

I wish this were not the case. But 
States are profoundly threatened by 
these activist court decisions, and we 
have been backed into a corner. In the 
meantime, couples from all over the 
country have traveled to those States 
with same-sex marriages to receive 
their licenses and plan to return to 
their home States. 

At least 42 States have statutes that 
define marriage as a union of a man 
and a woman, but because of the acts 
of a few extremists, all of these laws 
are threatened. In fact, at least 10 
States currently face court challenges 
to their marriage laws, and 9 States, 
including my own, Kentucky, expect to 
have a constitutional amendment on 
the ballot this fall in efforts to protect 
traditional marriage. So we are facing 
a situation where our Constitution and 
our laws are going to be amended one 
way or the other—by the people’s rep-
resentatives or by unelected judges. 

Those of us who defend traditional 
marriage were not looking for this 

struggle, but it has been forced upon 
us, and I feel we must do what we can 
to prevail. We believe there is little 
else left more important to our Nation 
and to our future. When a small hand-
ful of unelected activists take it upon 
themselves to rewrite laws and to try 
to overturn cultural institutions we 
have always relied upon, then we must 
use every tool at our disposal to defend 
what we believe is right. 

I do not take amending the Constitu-
tion of the United States lightly. None 
of us in this body does. However, the 
only way to prevent this social mis-
judgment from being made by the 
courts is to allow the people to speak 
on the issue through a constitutional 
amendment process. It is the most 
democratic, grassroots, political mech-
anism available left to let the people 
speak. The people are the ones who live 
under the law. They should be able to 
decide if they want to make such a fun-
damental and drastic change. 

I hear from constituents of the Com-
monwealth of Kentucky every day ask-
ing me, begging me, to support the 
Federal marriage amendment so they 
can be heard. In fact, I hear more about 
this than probably any other issue 
since I was elected to office. It is that 
important to that many people. And 
because it is such a critical issue—tra-
ditional marriage—any attempt to 
change something so fundamental 
should be ultimately left to all of the 
people and not a select few to decide. 

We must act, and we must act now. I 
urge my colleagues to let the voice of 
the people be heard and act to save 
marriage. Please support this constitu-
tional amendment to define what mar-
riage is. It is the most important ac-
tion we can take in this Senate. 

I urge support, and I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. Mr. President, I suggest 

the absence of a quorum and ask that 
the time be equally divided. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. KYL. Mr. President, I ask unani-
mous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KYL. Mr. President, today I rise 
in support of S. J. Res. 40, the Federal 
marriage amendment to the U.S. Con-
stitution. I do so with conviction that 
this course is the right one, but with 
considerable frustration that we have 
come to this point as a nation. This 
constitutional amendment, in my view, 
should not be necessary. 

The core definition of Western civili-
zation’s most stable and important so-
cial institution, traditional marriage, 
should not be jeopardized by litigation 
and court decisions. Activist trial law-
yers should not be filing lawsuits ask-
ing courts to change the basic rules of 
marriage for all society. Judges should 

not be denouncing traditional mar-
riages as a stain on the Constitution 
that must be washed away. But that is 
where we are: Confronting a coordi-
nated, well-funded, and persistent cam-
paign in the courts to undermine mar-
riage. 

After careful study, I have come to 
the conclusion that the only way to 
protect traditional marriage from 
these undemocratic forces is to pursue 
a constitutional amendment that pro-
tects traditional marriage. Only 
through such a constitutional amend-
ment process will the American people 
genuinely have the opportunity to 
speak out and guarantee that tradi-
tional marriage is protected. 

I wish to spend a few moments ex-
plaining why I think this issue is so 
important. 

In short, traditional marriage—mar-
riage as the union between a man and 
a woman—exists, first and foremost, as 
the best environment for the protec-
tion and nurturing of children. Tradi-
tional families are where we hope the 
children will be born and raised, and 
where we expect them to receive their 
values. And we hope these things for a 
good reason. 

As one social scientist who testified 
before the Finance Committee earlier 
this year said, children on average ex-
perience the highest levels of overall 
well-being in the context of healthy 
marital relationships. 

This testimony is consistent with an 
overwhelming body of social science 
testimony received by the Finance, 
Health, Judiciary, and Commerce Com-
mittees earlier this year. If we want 
our Nation’s children to do well, we 
need to do what we can to ensure they 
grow up with mothers and fathers. So 
we need to protect the place where 
mothers and fathers properly unite— 
marriage. 

I believe traditional marriage is an 
institution worth saving, and I believe 
we send a very important message to 
our children when we stand up for the 
institution of marriage. We tell them 
that marriage matters; that tradi-
tional family life is a thing to be hon-
ored, valued, and protected. We tell 
them marriage is the best environment 
for raising children, and we tell them 
every child deserves a mother and a fa-
ther. We point them to the ideal and 
that the radical redefinition of mar-
riage through the court threatens this 
ideal. 

We cannot strip marriage of its 
core—that it be the union of a man and 
woman—and expect the institution to 
survive, as we have come to know it. 

It is because I feel so strongly about 
preserving and even encouraging a 
healthy marriage culture that I have 
been so disturbed by the legal develop-
ments our Nation has witnessed over 
the past 10 years. We are on the Senate 
floor discussing an amendment to the 
Constitution because activist lawyers 
persist in filing lawsuits to force 
States to redefine marriage to include 
same-sex couples. These activists are 
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dodging the will of the American peo-
ple who overwhelmingly oppose a re-
definition of marriage and instead have 
been asking judges to rewrite the mar-
riage laws. 

More than a year ago, I asked the 
staff of the Republican Policy Com-
mittee, which I am privileged to chair, 
to analyze the court campaign of these 
activists and to speculate on their 
prospects for success. We concluded at 
that time the Massachusetts high 
court would likely find traditional 
marriage unconstitutional, and that a 
number of lawsuits attacking marriage 
would begin to expand dramatically. 

While some quarreled with those pre-
dictions, unfortunately they have prov-
en to be 100 percent correct. I wish to 
summarize briefly these legal develop-
ments that brought us to the point we 
are. 

There is in this country a collection 
of activist lawyers who genuinely and 
sincerely believe marriage should be 
redesigned so couples of the same sex 
could marry. Groups such as the ACLU, 
Lambda Legal, and Gay and Lesbian 
Advocates and Defenders, GLAD, and 
others have frankly explained their 
strategy. Their goal is to use the 
courts to force the entire Nation to 
adopt same-sex marriage. They under-
stand they cannot do it through the 
democratic process convincing people 
of the wisdom of their position, but 
must rather succeed in convincing 
judges to overturn our long-time un-
derstanding of the meaning of mar-
riage. 

They saw their first great victory in 
Vermont in 1999. In response to a suit 
by the ACLU and other activist groups, 
the Vermont State Supreme Court or-
dered the legislature to recognize 
same-sex marriage or to create some 
form of civil union that was exactly 
like marriage. 

Vermont citizens at the time opposed 
both same-sex marriages and civil 
unions, but the court mandate was 
clear: Legislators must create same- 
sex marriage or some form of same-sex 
civil union or the court would do it for 
them. The legislators chose civil 
unions in the face of the court’s dic-
tate, but it can hardly be said that 
they acted in accordance with the 
democratic process. No, this was ruled 
by lawsuit, not by legislation. 

These activist lawyers who had suc-
ceeded in Vermont quickly turned to 
new States, this time aiming for a 
complete transformation of the mar-
riage laws. It is true that homosexual 
couples had gained all the rights and 
benefits available under Vermont law 
as married couples. The same-sex mar-
riage activists did not just want rights 
and benefits, they wanted to redefine 
marriage itself to change the cultural 
norms that have characterized this in-
stitution of man and woman for ages. 

These groups acted carefully. They 
put most of their efforts into a new 
lawsuit in Massachusetts. The people 
of Massachusetts opposed same-sex 
marriage, and their legislators would 

never change the law to allow it. But 
the activists were not interested in a 
democratic solution. They knew they 
could not convince many millions of 
citizens to undermine traditional mar-
riage, so they decided to focus on just 
four people, the majority of the su-
preme court of the State. They did 
what too many Americans do now-
adays, they filed a lawsuit. The result 
was a resounding defeat for traditional 
marriage and the people of Massachu-
setts who continue to oppose same-sex 
marriage in their State. 

In November 2003, a 4-to-3 majority of 
the Massachusetts Supreme Judicial 
Court ruled in Goodridge v. Massachu-
setts Department of Health that the 
State constitution required the State 
to recognize same-sex marriages. 

Of course, the State constitution said 
no such thing. It contained the same 
basic equal protection and due process 
clauses that exist in most State con-
stitutions and in our U.S. Constitution. 
These clauses had never been under-
stood to require the rewriting of mar-
riage itself, but that is what the four 
judges determined. 

As breathtaking as this decision was, 
even more stunning was the disdain 
that these four judges showed for tradi-
tional marriage and its supporters. The 
court wrote that there was ‘‘no ration-
al reason’’ to preserve traditional mar-
riage laws; that support for traditional 
marriage was rooted in little more 
than ‘‘persistent prejudices’’ and that 
the several-thousand-year-old institu-
tion of marriage was little more than 
‘‘an evolving paradigm’’ that could be 
redrafted and rewritten by the courts 
whenever they desired. 

One judge even scoffed at what he 
called the ‘‘mantra of tradition.’’ In a 
followup opinion reaffirming and ex-
panding the earlier decision a few 
months later, the same four justices 
even said that the marriage laws of 
Massachusetts were ‘‘a stain on the 
Constitution,’’ and that the stain must 
be eradicated by the court. 

Incredibly, the court even suggested 
that it would be better to abolish civil 
marriage altogether than preserve it in 
its traditional form. 

On May 17 of this year, the Goodridge 
decision took effect, and the State 
began issuing same-sex marriage li-
censes in Massachusetts. Many same- 
sex couples from other States traveled 
to Massachusetts and then returned 
back to their own States. 

While the Massachusetts Legislature 
has given preliminary approval to a 
State constitutional amendment to re-
turn marriage to its traditional mean-
ing, it will be more than 2 years before 
the citizens can even vote on that 
amendment. In the meantime, for hun-
dreds of people who have traveled to 
Massachusetts from all over the coun-
try, same-sex marriage is a reality. 

So what happens next? Is it realistic 
to believe that same-sex marriage can 
be isolated to Massachusetts? Will the 
activist lawyers who brought that suit 
continue to press their claims on be-

half of these ‘‘couples’’ who return to 
their States of residence? The answer 
is clear. The activist groups already 
are seeking to bypass the legislative 
process and impose their agenda 
through courts in other States. 

There are now more than 35 lawsuits 
pending in 11 States across our Nation 
in which States’ marriage laws have 
been challenged as unconstitutional, 
States such as California, Florida, Indi-
ana, Maryland, Nebraska, New Jersey, 
New Mexico, New York, Oregon, Wash-
ington, and West Virginia. Many of 
these lawsuits are brought by the same 
lawyers who filed suits in Vermont and 
Massachusetts, activists from the 
ACLU, LAMBDA Legal, and GLAD in 
particular. In fact, the lawsuit in 
Maryland was filed only last week by 
the same legal team at the ACLU that 
is managing lawsuits in New Jersey 
and elsewhere. Many more lawsuits 
surely will follow. 

As I said, the activist court strategy 
is no secret. The ACLU, LAMBDA 
Legal, a group calling itself Freedom 
to Marry, are very open about their 
hopes of imposing same-sex marriage 
through the courts. 

Let us look at some of the lawsuits 
we can expect. First, these activists 
will file more suits challenging State 
marriage laws the same way they did 
in Massachusetts and are doing in 11 
other States today. 

Second, there will be lawsuits seek-
ing to strike down the Defense of Mar-
riage Act so that same-sex couples can 
get access to Federal benefits such as 
tax filing status, Social Security bene-
fits from same-sex partners, and many 
of the other benefits or rights that the 
Federal Government grants to married 
spouses. 

Already, for example, there is a law-
suit pending in Florida that directly 
claims that DOMA is unconstitutional. 

Third, these activists will file law-
suits trying to force other States to 
recognize same-sex marriages in Mas-
sachusetts and any other place where 
they can convince judges to change the 
marriage laws against the people’s will. 
Such a lawsuit currently is pending in 
Washington State, where a same-sex 
couple received a marriage license in 
Oregon and now insists that Wash-
ington must recognize that marriage, 
despite clear State law to the contrary. 

Finally, there will be many other 
lawsuits that cannot be anticipated 
that will happen as same-sex married 
couples move from State to State, as 
many Americans nowadays do. These 
couples will try to get divorced when 
marriages fail. They will try to execute 
and enforce wills when one of them 
dies. They will have all kinds of run-of- 
the-mill business disputes as happens 
in other situations, and courts will 
struggle to figure out how to treat 
their legal relationships when these 
disputes arise. 

Those struggles will take on a con-
stitutional dimension. For example, 
two women who received a marriage li-
cense in Canada later decided to de-
clare bankruptcy in Washington State. 
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They filed their petition jointly as 
though they were married. Because all 
bankruptcies are filed in Federal court 
pursuant to Federal law, the Defense of 
Marriage Act is implicated. The bank-
ruptcy trustee has objected to their 
joint petition, citing DOMA’s provision 
that for the purposes of all Federal 
law, marriage is the union of a man 
and a woman. 

The bankruptcy petitioners now 
argue that DOMA itself is unconstitu-
tional and that the bankruptcy court 
must recognize the Canadian same-sex 
marriage. Thus, a simple bankruptcy 
petition has taken on constitutional 
dimensions. Cases such as this will pro-
liferate, some filed by activists and 
some filed by citizens just trying to 
live their lives, as appears to be the 
case in the bankruptcy petition in 
Washington State. 

The result will be tremendous confu-
sion in the courts throughout the Na-
tion, as some States recognize same- 
sex marriage for some purposes while 
other States recognize them only for 
other purposes. 

As these lawsuits progress, it will be 
the courts, not the people, that make 
the decisions on whether same-sex 
marriage will spread throughout the 
entire Nation. 

In the not too distant future, the 
legal activists who are managing this 
attack on traditional marriage laws 
will decide that they are ready for the 
big case, a case before the U.S. Su-
preme Court. After wreaking havoc on 
traditional marriage throughout the 
Nation, these activists will tell the Su-
preme Court that the confusion in the 
States demands a national solution. 
They will argue, not unpersuasively, 
that we are one Nation, that we cannot 
long function with such fundamentally 
inconsistent understandings of mar-
riage. 

When that day comes, when the U.S. 
Supreme Court is presented with the 
opportunity to rule traditional mar-
riage laws unconstitutional, it is very 
possible that the Court will side not 
with the oft-surveyed views of the 
American people but rather will find a 
constitutional reason to say the people 
have been wrong all this time. 

Legal and cultural confusion cannot 
long endure on this question. When a 
case reaches the Supreme Court, it 
most likely will craft a national solu-
tion. What the same-sex marriage ac-
tivists expect and hope for is exactly 
the result that concerns me. Once the 
Court has spoken, while there surely 
will be great public outcry if contrary 
to public opinion, our history shows it 
is very difficult to change a Supreme 
Court decision by constitutional 
amendment. 

The only way the American people 
will ever have a voice in this matter is 
if Congress sends to the States for rati-
fication a constitutional amendment 
defining and protecting traditional 
marriage. Federal DOMA, which has al-
ready been challenged, could easily be 
struck down by the courts. Marriage 

laws in the States likely will be struck 
down just as happened in Massachu-
setts. No Federal law, no Federal regu-
lation, no State law, no State constitu-
tional amendment, can prevent this 
from happening. The only solution is 
an amendment to the Constitution and 
the only question is when to start the 
process. The more time that elapses 
with conflicting State law and same- 
sex couples seeking to have their mar-
riages recognized in different States, 
the more our society will be conflicted 
and the more lawyers and judges will 
be making the decisions. 

The constitutional process is the 
most democratic, the most grassroots, 
the most respectful process available 
for the establishment of national pol-
icy. A constitutional amendment re-
quires the support of two-thirds of both 
Houses of Congress. Then it requires 
the support of the legislatures of three- 
fourths of the States of the Union. 
Then, and only then, can the amend-
ment become effective. 

This is, as it should be, a very high 
hurdle. But it is a high hurdle that 
guarantees that the American people 
have a full and complete opportunity 
to speak to the issue, that they can ex-
press their views to their Senators, to 
their Congressmen, and to their State 
legislators. It takes time, but in the 
end, as opposed to court decisions, if a 
constitutional amendment passes, we 
know that the American people want 
it. 

Look at the proposed constitutional 
amendment that is before us and exam-
ine what it will do. It is on the chart 
directly behind me. The first sentence 
reads: 

Marriage in the United States shall consist 
only of the union of a man and a woman. 

The sentence is straightforward. It 
provides a common definition of mar-
riage throughout the United States, 
one man and one woman. It guarantees 
that the central definition of marriage 
is preserved throughout our country. It 
protects the American people who 
overwhelmingly believe traditional 
marriage should survive against those 
who would undermine it. We are one 
nation. While we have a wide variation 
in many thousands of laws among dif-
ferent jurisdictions, for the central, 
core issues in the way we organize our 
society, we have common views and 
common laws. 

That is why, as a nation, we denied 
one State admission into the Union 
until it outlawed polygamy. We recog-
nized that marriage was only between 
one man and one woman, and we would 
not even let that State enter the Union 
if it did not agree with that basic, core 
value. 

This first sentence just reaffirms 
what has long been our national policy 
and ensures that no court can say oth-
erwise. 

Now, turning to the second sentence, 
it reads. 

Neither this Constitution, nor the con-
stitution of any State, shall be construed to 
require that marriage or the legal incidents 

thereof be conferred upon any union other 
than the union of a man and a woman. 

This sentence simply ensures that 
only the people or their elected rep-
resentatives, not judges, can decide 
whether to allow marriage or its legal 
incidents can be conferred on people. 
This would prevent what happened in 
Vermont. The State supreme court hi-
jacked the democratic process and co-
erced the legislature to create same- 
sex civil unions. The people didn’t want 
it but the court decreed it. The second 
sentence of this amendment would pre-
vent that kind of result. 

The reason to add the second sen-
tence, thus, would be to ensure no 
court would be able to construe the 
State or Federal constitution to re-
quire the creation of same-sex mar-
riage or any institution or arrange-
ment containing the incidents or bene-
fits that derive from marriage itself. In 
other words, courts will not be able to 
create a right to civil unions based on 
the equal protection or due process 
clauses of the Constitution. They will 
not be able to twist the constitutional 
language, in other words, to serve 
these narrow policy goals. 

However, the marriage amendment in 
no way bars or bans these kinds of spe-
cial civil union or domestic partner-
ship arrangements, as long as they are 
enacted through the legislative proc-
ess. The marriage amendment pre-
serves our current State organized re-
gime by protecting the rights of citi-
zens to act in their State legislatures 
to provide whatever benefits to same- 
sex couples that they should choose. 
Those benefits could be narrow, grant-
ing special inheritance rights, for ex-
ample, or they could be broad, a full 
civil union law, for example. 

In another example the legislatures 
of California and New Jersey have re-
cently created arrangements they call 
domestic partnerships, that grant 
many of the benefits of marriage to 
same-sex couples. 

Let me say again, the legislatures of 
those States passed those laws. Bene-
fits were granted through the demo-
cratic process. Nothing in the marriage 
amendment prevents the citizens of a 
State from acting through their reg-
ular legislative process to grant bene-
fits to same-sex couples in that State. 
So if a State wanted to create mar-
riage-like ‘‘civil unions,’’ it could still 
do so. A legislature’s only constraint is 
it could not create same-sex marriage. 

Before I close, I would like to say a 
few words to address a concern about 
the amendment that I have heard ex-
pressed by some of my Senate col-
leagues. Some claim the question of 
same-sex marriage can be handled ef-
fectively on a State-by-State basis. 
Some, including people I respect very 
much, have told me if Massachusetts 
wants to have same-sex marriage, it 
should be able to do so and that Arizo-
nans should not care. They argue that 
because our States tend to manage 
most family law matters, there is no 
reason to place this issue in the U.S. 
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Constitution. They think of the issue 
as a thing of the distant future, some-
thing that we need not bother with. 
‘‘Let Massachusetts worry it,’’ in ef-
fect. 

I respect those who make this argu-
ment, but I strongly disagree with the 
notion that Congress can punt on the 
protection of marriage. The problem, it 
seems to me, with this line of thinking 
is that it assumes—in perfectly good 
faith, I am sure—a world that simply 
does not exist. The citizens of each 
State are not being permitted to decide 
this question. We should all sym-
pathize with the citizens of Massachu-
setts who have been forced to see mar-
riage in their State redefined and un-
dermined, without the vote of the leg-
islature or the citizens of that State. 

Massachusetts is only the beginning. 
We see from the 35-plus lawsuits in 11 
different States that the activists will 
continue to campaign in the courts. 
The lawyers who are championing this 
cause are not going to permit a State- 
by-State democratic solution. States 
rights implies not the courts but the 
people making the decisions. 

The most prominent leader of the 
same-sex marriage movement, Evan 
Wolfson, who helped file the lawsuits in 
Vermont and Massachusetts and else-
where, has candidly made the point. He 
scoffs at those who think the Nation 
can tolerate fundamentally different 
conceptions of marriage on a State-by- 
State basis. He understands that it is 
all or nothing. As he says on his Web 
site: 

America is one country, not 50 separate 
kingdoms. If you’re married you’re married. 

In other words, people move around 
so much in this Nation that we cannot 
long endure a scenario in which some 
marriages disappear at the State line. 
The legal, social, and cultural com-
plications are simply too great. The 
question of whether traditional mar-
riage is to survive must ultimately be 
decided for the entire Nation. 

In conclusion, the question is, Who 
decides? Will it be judges, scattered 
across the land and ultimately over in 
the Supreme Court? Or will it be the 
American people, through the constitu-
tional amendment process? This is not 
some idle question of political theory. 
The process determines the result. If 
courts make the decision, they will re-
define marriage for every State. If the 
people can decide, I have confidence 
they will stand up for marriage. 

So, in conclusion, I call on my col-
leagues not to stand in the way of the 
people’s right to speak. Let the Amer-
ican people make the ultimate decision 
as to whether we will jettison thou-
sands of years of history and reinvent 
marriage or whether we will stand by 
the institution that we all rely upon so 
much for the future of our children. 

I will say it again. This question can-
not and will not ever be decided on a 
State-by-State basis. Either we will 
preserve traditional marriage in this 
Nation or we will see it redefined ev-
erywhere. The vote we will have in this 

Chamber is the first step, and I hope 
my colleagues will join me in making 
the right one. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SANTORUM. Will the Senator 
from Arizona yield for a question? 

Mr. KYL. I am happy to yield. 
Mr. SANTORUM. The last point my 

colleague made is one that is very im-
portant. A lot of people in the Senate, 
and even some across the country, have 
suggested that the Defense of Marriage 
Act will stand. 

There is a lot of legal opinion. The 
Senator from Utah spoke about how 
the Defense of Marriage Act probably 
will not stand. But your point is, even 
if the Defense of Marriage Act stands, 
the Defense of Marriage Act only pro-
tects States from other States forcing 
their laws on us. 

Your point is even if that State can 
resist that, you lose anyway. Can you 
explain that? I think that is a very im-
portant point. The Defense of Marriage 
Act really doesn’t save marriage. 

Mr. KYL. Mr. President, I think the 
Senator from Pennsylvania is exactly 
correct. I would like to argue that the 
Defense of Marriage Act is constitu-
tional, but I share the same concerns 
that have been expressed by others, 
that the Court will find it unconstitu-
tional. But in either result, this chal-
lenge will continue in the State courts. 
We have the precedent of Massachu-
setts, and a very clear strategy that 
the lawyers on the other side have out-
lined. They have not tried to hide their 
intentions. They have been very forth-
right about their intentions of getting 
State courts to declare State laws and 
the State constitutions to require 
same-sex marriage, just as they did in 
the State of Massachusetts. These 35 
lawsuits in 11 different States—at least 
some of them—will argue this precise 
point. It is quite possible that on the 
same basis that the Massachusetts Su-
preme Court decided that its due proc-
ess and equal protection language re-
quired the recognition of same-sex 
marriages, that identical language or 
almost identical language in all of the 
State constitutions—identical also, by 
the way, to the Federal Constitution— 
would require that other States like 
Massachusetts recognize same-sex mar-
riage. So it won’t matter that DOMA 
says that one State doesn’t have to 
recognize the marriages of another if 
State by State the courts decide that 
in those respective States the law re-
quires or the Constitution requires oth-
erwise. 

Mr. SANTORUM. The potential ex-
ists if DOMA is maintained and pro-
tected that you could have—let us just 
say some of the more liberal State 
courts that we have out there, whether 
it is Massachusetts, New Jersey, Cali-
fornia, New York, big States—most of 
these are actually fairly large States 
that we are talking about—if marriage 
were defined in those States and let us 
say not in Pennsylvania, Arizona, 
Utah, or Alabama, what would be the 

result? How would America function? 
What would marriage be in America? 
What would be the environment in 
which we would be living? It is a very 
interesting question we are now faced 
with just in Massachusetts, but we 
have sort of seen one isolated little 
case that is still in question. But as an 
accepted matter that there are now in 
many States potentially couples who 
are married who are not traditional 
couples, what would be the impact on 
our society? 

Mr. KYL. Mr. President, there is one 
area I agree with the proponents of 
same-sex marriage on, and that is, the 
country is going to go one way or the 
other. You cannot survive a situation 
in which some States recognize certain 
benefits, other States recognize other 
benefits, other States don’t recognize 
any, others recognize same-sex mar-
riages, others, civil unions, and so 
forth. He makes the point that it has 
to ultimately be all or nothing. I don’t 
see how on that point he is wrong be-
cause people in this country move 
around. 

I cited the case of the bankruptcy pe-
tition filed by the Canadian couple, but 
it could have just as easily been a mar-
ried couple in Oregon and moving to 
Washington. The fact is disputes will 
arise all over the country in courts of 
States that didn’t necessarily confront 
the question but will have to confront 
some element of it. When two people 
present themselves as having been law-
fully married in another State and 
they have some dispute between them, 
the court of my State, for example, 
isn’t going to be able to avoid the issue 
and will have to decide one way or 
other. 

We are going to end up, I fear, in the 
situation in which a definition of mar-
riage has many different meanings all 
across the country. Something as fun-
damental as that—as I said, the one 
thing I agree with the proponents of 
same-sex marriage on—cannot stand. 
You have to either define it one way or 
the other for our society to function— 
just to function. It becomes a question 
of, A, what that definition should be— 
and that is why I have a disagreement 
with those folks—and, B, who makes 
the decision. 

My primary point is that the people 
of the country should be making the 
decision, not just a few lawyers and 
judges. The best way for people to have 
a voice in this is by the constitutional 
process in which they are directly and 
indirectly involved through the Senate, 
through the House, and through their 
own State legislatures. 

Mr. SANTORUM. I thank the Sen-
ator. 

Mr. SESSIONS. Mr. President, will 
the Senator from Arizona yield? 

Mr. KYL. I would be happy to yield. 
I actually give up the floor. 

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized. 

Mr. SESSIONS. Mr. President, I 
thank the Senator from Arizona. He is 
one of the Senate’s finest legal schol-
ars. He has argued a number of cases 
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before the Supreme Court, I believe 
three or more. He won all of those 
cases. There is not one lawyer in a 
thousand in America who has argued a 
case before the Supreme Court, much 
less three. 

I would like to just ask one simple 
fundamental question, if the Senator 
could explain it to our colleagues and 
to the people of this country. If the Su-
preme Court found, as they indicated 
that they may in the case of Lawrence 
v. Texas, that marriage under the Due 
Process or Equal Protection clauses of 
the Constitution has to include same- 
sex marriages rather than just the tra-
ditional marriage form, will that not 
wipe out all of the constitutional 
amendments that are being passed in 
the States of America and all the stat-
utes in America and the Defense of 
Marriage Act that we passed in this 
Congress? 

Mr. KYL. Mr. President, the Senator 
from Alabama is also an extraor-
dinarily fine lawyer in his own right. 
Of course, the answer is yes. Once the 
Supreme Court has spoken, and there 
is language in this Lawrence case that 
suggests to many that the Court would 
be inclined to rule in that fashion, then 
the Court has just enunciated the su-
preme law of the land and no State 
constitutional provision or Federal law 
in any way could attempt to override 
that. That would be the law of the 
land. 

Mr. SESSIONS. If California passed 
it with 90 percent of the vote, or 60 per-
cent, as I believe they did pass a stat-
ute by ballot initiative, no matter 
what the people voted, it would be 
trumped and wiped out by the ruling. 

Mr. KYL. Mr. President, the Senator 
from Alabama is correct. The Federal 
Constitution trumps State constitu-
tions. Even if the people of a State 
amend their own State constitution, 
were the Supreme Court to declare 
that same-sex marriages are required 
by the equal protection or the due 
process clause of the U.S. Constitution, 
that would be the supreme law of the 
land, overriding any other Federal law, 
State law, or State constitution. 

Mr. SESSIONS. I thank the Senator 
from Arizona. 

Mr. President, I would like to share a 
few thoughts this afternoon. I thank 
him for his insight into the complexity 
and the confusion that will result if we 
don’t have a national standard as we 
have always had on marriage. 

I thank the Senator from Pennsyl-
vania for his courage and compassion 
and understanding of the importance of 
family. 

I thank the President for his elo-
quent remarks last Friday on this im-
portant matter. 

I thank the chairman of the Judici-
ary Committee, Senator HATCH, for his 
brilliance and for the comprehensive 
statements he made today and Friday 
concerning the need for and the custom 
and the legality of a constitutional 
amendment on this question. 

People say, Why do we need to do it 
now? 

I was in a hearing and one of the in-
dividuals said, Well, the State of Mas-
sachusetts may pass a constitutional 
amendment, and that would sort of, he 
indicated, solve the problem. I asked 
him, if it is all right for the people of 
Massachusetts or Michigan or Alabama 
or Utah to pass a constitutional 
amendment that defines marriage, 
what is wrong with the people of the 
United States and the Federal system 
passing a constitutional amendment to 
deal with marriage? 

All of the people who seem to be 
questioning and suggesting we should 
not go forward with this kind of 
amendment are doing so on the basis 
that State constitutions are being 
amended. But as we heard from Sen-
ator KYL, a State constitution will not 
solve the matter if the Supreme Court 
acts as they have indicated they will. I 
believe it is perfectly appropriate for 
the people of the United States to con-
sider whether they would want to 
amend our Constitution. 

Some say that marriage is just not 
important, that this is not a matter we 
ought to spend any time on, and why 
now. They say, you are just bringing 
this up because there is an election on-
going. Let me say that it was just last 
year that the Supreme Court ruled in 
Lawrence. It was less than a year ago 
when Massachusetts ruled in their case 
that made so much of an impact, and 
the result of the Massachusetts case 
was just brought into effect May 17 of 
this year. 

What started this debate was not 
people who believe in family as we 
have always known it. They didn’t 
start this debate. They didn’t start the 
discussion, the debate and legal activ-
ism, that attempts to change a funda-
mental American institution. It was 
the courts that did so activist lawyers 
and activist judges. 

It would indeed be unthinkable to 
most people that we would ever need to 
discuss a constitutional amendment to 
defend marriage. Unfortunately, the in-
tegrity of the legal system is being 
eroded as political agendas are being 
implemented more and more through 
rulings of the courts. That, let me say, 
fundamentally goes to the heart of the 
American democracy. 

Democracy in this country rests 
power with the people. But lifetime-ap-
pointed judges usurp this power—and it 
does not even take all nine on the Su-
preme Court, or all seven on the Massa-
chusetts Supreme Court. In fact, it was 
four out of the seven judges on the 
Massachusetts Supreme Judicial Court, 
unaccountable to the public, who 
issued an opinion and cannot be held to 
account. 

If we vote on issues the American 
people do not affirm, do not approve of 
and object to, we can be removed from 
office. That is the way the system 
works. 

We must not allow this power to go 
to the courts. In fact, that is precisely 
the issue that has driven the debate 
ever since President Bush has been in 

office, even going back to President 
Reagan: What do you want out of 
judges on the courts of America? Do we 
want judges who impose agendas to do 
what they think is right under the cir-
cumstances? Or do you want judges 
who follow the law—Judges who care 
about the law and are respectful of it 
and indeed respectful of the people of 
the United States of America who, 
through their elected representatives, 
they believe should be setting social 
policy in this country. 

That is the challenge we are facing. 
That is the second important part of 
this debate. The first is marriage is an 
institution of tremendous importance 
and the rulings we have seen in courts 
today will undoubtedly erode the valid-
ity, impact, and power of that institu-
tion that has helped raise healthy gen-
erations of Americans year after year. 
That is one aspect. 

The other aspect is the power of 
unelected judges. That power is fright-
ening. We have seen a number of opin-
ions from the Supreme Court of the 
United States that cause concern. We 
saw the Supreme Court avoid ruling re-
cently on the Pledge of Allegiance case 
that challenged the ‘‘under God’’ lan-
guage in the Pledge. They could have 
ruled on that and nailed that issue 
down. I suspect it suggests the Court is 
undecided about that. Certainly a num-
ber of their opinions have given a basis 
for the Ninth Circuit Court of Appeals 
to strike down the Pledge of Alle-
giance. 

The Supreme Court of the United 
States, in my view, is seriously drifting 
from its principles. We have had mem-
bers of that court, more than one, start 
talking about European law as they 
analyze legal matters. They have for-
gotten the American Constitution is a 
contract between the American people 
and their Government. It empowers our 
Government to carry on certain powers 
and not to do others and retain to the 
democratic process other actions. 

This amendment will have a twofold 
impact. No. 1, it will protect the integ-
rity of marriage, a critical institution 
to our culture; No. 2, it will indicate to 
our courts that the American people 
are not incapable of defending their 
liberties when they are under attack 
by courts. They seem to think this 
issue will be stirred up for a number of 
months and then it will settle down 
and people will go away; that is the 
way it is going to be, do not worry 
about it. There will be editorials and 
church people will carry a sign and 
someone will sign a petition, but we 
have lifetime appointments and we are 
like philosopher kings. We can see the 
long term and what is good for Amer-
ica. We have decided this is the right 
thing for America to do. We will take 
the heat for a few months or a year or 
two and it will go away, we will be af-
firmed, and we will affirm our view and 
stand by it and that will be the end of 
that. These small-minded citizens will 
go away. 
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I am afraid there is an arrogance in 

some of these opinions that goes that 
far. It disturbs me. 

One of the dissenting justices in the 
State of Massachusetts, I suppose the 
most liberal State in the country, cer-
tainly the most liberal judiciary, stat-
ed that the Goodridge v. Massachusetts 
decision ‘‘exceeds the bounds of judi-
cial restraint,’’ and he went on to note 
this decision ‘‘replaces the intent of 
the legislature with that of the court.’’ 

In other words, that is precisely what 
they did. The judges on the court, four 
of the seven, got it in their minds how 
marriage ought to be defined in Amer-
ica and they went back and took the 
equal protection clause of the state 
constitution, very similar to the U.S. 
Constitution, and the Massachusetts 
Supreme Judicial Court interpreted 
that clause to effect a policy change 
that the founders and the drafters of 
that constitution certainly never 
thought possible many years before 
when that equal protection clause was 
passed. 

I suggest, without doubt, it replaced 
the intent of a legislature, a body in 
Massachusetts that is accountable to 
the public, with the intent of the court. 
That is what activism is. That is what 
Senator HATCH so eloquently talked 
about for many years in the committee 
he chairs. When judges impose their 
personal or political views, liberal or 
conservative, through the redefinition 
of the meaning of language in the Con-
stitution, they are activist judges. We 
need to deal with that. 

I will take a moment to go over 
something that has been discussed be-
fore, the Lawrence v. Texas case in 
2003. Some say the Supreme Court is 
not going to say we have to recognize 
same-sex marriages along with tradi-
tional marriage. Read that opinion. 
Senator HATCH pointed it out. 

This is the language of the Court: 
In Planned Parenthood in Southeastern 

Pa. v. Casey, the court reaffirmed the sub-
stantive force of the liberty protected by the 
Due Process Clause. 

That is broad language, trust me. I 
don’t know what that means, but it is 
not good. 

I repeat: ‘‘reaffirmed the substantive 
force of the liberty protected by the 
Due Process Clause.’’ 

And continuing: 
The Casey decision again confirmed that 

our laws and tradition afford constitutional 
protection to personal decisions relating to 
marriage, procreation, contraception, family 
relationships, child rearing, and education 
. . . 

And they went on to state: 
Persons in a homosexual relationship may 

seek autonomy for these purposes, just as 
heterosexual persons do. 

So, persons ‘‘in homosexual relation-
ship may seek’’ the same protections 
for these purposes, the purposes above, 
which includes marriage. 

Justice Kennedy, who wrote the opin-
ion for the majority in Lawrence, made 
clear that the holding of the case did 
not involve formal recognition of 

same-sex marriage because the holding 
of the case had to do with sodomy laws 
in Texas. It didn’t have anything to do 
with marriage. It does not involve 
whether the Government must give for-
mal recognition to any relationship 
that ‘‘homosexual persons seek to 
enter.’’ He suggests it was not about 
marriage. 

The Court did not issue a decision 
about marriage—that is correct. Jus-
tice Scalia is also correct in respond-
ing, saying ‘‘this case ‘does not in-
volve’ the issue of homosexual mar-
riage only if one entertains the belief 
that principle and logic have nothing 
to do with the decisions of this court.’’ 

In other words, the logic of the case 
is so compelling and powerful that if 
properly applied to the next case that 
comes before the Court, it will hold 
that homosexual marriage must be rec-
ognized in the same way. 

That is why we are here. No one, in 
my view—not one Member of this 
body—would be able to say that mar-
riage, as we have traditionally known 
it in America, is not in jeopardy as a 
result of this opinion. Everybody 
knows the Supreme Court of the 
United States is on the verge or may be 
on the verge of ruling like the Massa-
chusetts Supreme Judicial Court did. 

So marriage in America under the 
U.S. Supreme Court is in jeopardy. 
Marriage as we know it is in jeopardy 
by the Supreme Court. So what is 
wrong with this body simply allowing 
the American people, through their 
elected representatives, to pass a con-
stitutional amendment on something 
as important as marriage? It is not un-
important. I reject the idea that this 
institution which is so valuable to our 
culture is not important and not worth 
debate in this body. They are the same 
ones who say: Oh, look, States are 
passing constitutional amendments. 
We don’t need to pass one. But if 
States can pass a constitutional 
amendment, what is wrong with the 
Federal Government passing one? 

And talk about confusion, as Senator 
KYL said, let’s say the Supreme Court 
rules consistent with Massachusetts. 
How long will it take for a constitu-
tional amendment to be passed? In the 
meantime, what will happen to the 
marriages and all the arrangements 
that will be accruing around the coun-
try legally? Are they all going to be 
upset? 

So if we are concerned about the 
power of the courts—I know Senator 
HATCH is because they are reaching be-
yond the traditional role of a court 
through activist decisions—and if we 
are concerned about marriage, why 
don’t we move on this amendment? 
Why don’t we send it forward to the 
people of the United States so they can 
consider it? Somebody said: Well, I 
don’t like every word that is in this 
constitutional amendment. Maybe I 
could support it, but I would like it to 
be a little different. Well, if we move 
this amendment forward on the floor so 
it can be considered by this body, then 

people can offer amendments to change 
it. We will debate and talk about how 
to better word the amendment if it 
needs to be changed. I feel comfortable 
with the way it is, but I am willing to 
debate and talk about any changes. 

I believe this body can make a dif-
ference. I believe we need to speak on 
this issue for several reasons. One is 
because we need to send a message to 
the courts that we control the culture 
of this country, we control how inti-
mate relationships like marriage ought 
to be defined; that is, we the people, 
and not unelected, lifetime-appointed 
judges. 

I have another chart to show; a lot of 
liberal lawyers in the country also 
agree with what I have been saying. 
Laurence Tribe, from Harvard Law 
School, last fall, right after the deci-
sion in Lawrence or about the time 
this decision was rendered, said: 

You’d have to be tone deaf not to get the 
message from Lawrence that anything that 
invites people to give same-sex couples less 
than full respect is constitutionally suspect. 

So again, isn’t that affirmation of 
what I have said, that the Supreme 
Court is on the verge or may yet step 
forward with a Massachusetts-type rul-
ing? 

There is another quote I think is in-
teresting. In Justice Scalia’s dissent, 
he said the Lawrence decision: 
leaves on pretty shaky grounds state laws 
limiting marriage to opposite-sex couples. 

‘‘Pretty shaky grounds.’’ 
Evan Wolfson, director of the Free-

dom to Marry group that favors the 
Massachusetts ruling, said: 

But when [Scalia’s] right, he’s right. We 
stand today on the threshold of winning the 
freedom to marry. 

He is talking about the U.S. Supreme 
Court. 

I believe this Senate needs to con-
sider the matter of marriage in Amer-
ica. We need to think seriously about 
it. We need to consider whether the so-
cial science evidence I have discussed 
and others have discussed earlier indi-
cate these rulings will further under-
mine marriage in America, thereby en-
dangering our culture, as it inevitably 
will. And we need to consider the reach 
of Federal judges which continues to 
expand beyond their legitimate role. 

This amendment provides an oppor-
tunity for the people to speak on both 
those questions. I think it is important 
for us. I urge my colleagues to think 
clearly about it. This is not harmful or 
negative or targeted to anybody. It is 
an amendment that will focus on af-
firming traditional marriage, family, 
and children, which is what a State has 
a right to be interested in: the institu-
tion that nurtures, raises, and educates 
the next generation who will lead our 
country. Those are important issues. I 
hope we will move forward with the de-
bate, we will allow this issue to come 
before the Senate, we will debate it and 
debate the language of the amend-
ment—and if we improve it, so be it— 
and then pass it and send it out to the 
people of America. 

VerDate Mar 15 2010 22:08 Jan 29, 2014 Jkt 081600 PO 00000 Frm 00017 Fmt 4624 Sfmt 0634 E:\2004SENATE\S12JY4.REC S12JY4m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES7920 July 12, 2004 
I thank the Presiding Officer and 

yield the floor. 
The PRESIDING OFFICER (Mr. 

SUNUNU). Who yields time? 
Mr. HATCH. Mr. President, I suggest 

the absence of a quorum and ask that 
the time be divided equally. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. CORNYN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CORNYN. I ask unanimous con-
sent that I be permitted to speak for 
such time as I may consume. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CORNYN. Mr. President, I want 
to speak for a few minutes about the 
social impact of the marginalization of 
the American family and traditional 
marriage over the past years. First, I 
want to address specifically some of 
the questions that have been raised 
both here in this Chamber and in the 
media and by others who have asked 
two main questions that seem to be 
coming back time and time again. One 
is, why can’t we leave this to the 
States? Secondly, there are those who 
ask, why now? Why do we need a Fed-
eral constitutional amendment now be-
fore the U.S. Supreme Court strikes 
down traditional marriage laws? And 
then I would like to address more of 
the social consequences of what we are 
seeing. 

First, the idea of leaving this deci-
sion to the States, while an appealing 
concept in theory, as a practical mat-
ter is impossible. Indeed, as I and oth-
ers on this floor have said so on many 
occasions in talking about this issue, it 
has been decisions out of the U.S. Su-
preme Court interpreting the Federal 
Constitution and creating a broad right 
of personal autonomy that have, even 
addressing the marriage context and 
relationships between people of the 
same sex as well as traditional couples 
and the institution of marriage, it is 
that broad rationale that has now been 
bootstrapped by the Massachusetts Su-
preme Court in the Goodrich case to 
create this right, this right that did 
not exist in 1780 when John Adams 
wrote the Massachusetts Constitution, 
but all of a sudden was discovered some 
224 years later by the Massachusetts 
Supreme Court. 

Of course, the Massachusetts Su-
preme Court was not the one who 
dreamed up this right. We have to give 
credit where credit is due. And that is 
to the decision of the U.S. Supreme 
Court in Griswold v. Connecticut, in 
the Roemer case out of Colorado, and 
then in the Lawrence v. Texas case last 
summer. 

It would be nice if we could say, for 
those of us who do believe in the pri-
mary authority of the States in all 
matters except insofar as the Constitu-

tion mandates that it is a Federal Gov-
ernment responsibility, I would at first 
blush find it appealing to be able to 
leave such matters and others to the 
States. But we know as a practical 
matter that that is impossible; first, 
because of the likelihood that the cur-
rent challenges to State marriage laws 
under the Federal Constitution may 
succeed under the framework, under 
the roadmap that has been laid out by 
the U.S. Supreme Court in Lawrence v. 
Texas. And those challenges currently 
exist in Utah, Florida, and Nebraska. 
So no matter what State laws exist, 
obviously the Federal Constitution, as 
interpreted by the U.S. Supreme Court, 
has supremacy. That is what the su-
premacy clause is all about. 

So while it may be appealing to say 
that we would like to leave this matter 
up to the States, the very real and 
present risk is that a Federal court, in-
terpreting the Federal Constitution, 
will strike down all State marriage 
laws that stand in the way of same-sex 
marriages under the rationale used by 
the U.S. Supreme Court in Lawrence, 
as embraced by the Massachusetts Su-
preme Court in interpreting their State 
constitution in the Goodridge case. 

But there is also another practical 
consideration, and that is on May 17, 
when the Massachusetts Supreme 
Court called traditional marriage a 
‘‘stain that must be eradicated,’’ 
terming it ‘‘invidious discrimination’’ 
and without rational basis, when they 
embraced this revolutionary and rad-
ical notion, redefining the traditional 
institution of marriage after these 
many years, they didn’t just affect the 
rights of people within the confines of 
the State of Massachusetts. 

What happened, of course, is that 
couples came to Massachusetts from 
other States and took advantage of the 
laws of Massachusetts—at least insofar 
as interpreted by the Massachusetts 
Supreme Court—and said they wanted 
to be married and then move back to 
the States where they live. Indeed, we 
know that happened. Same-sex couples 
have come to Massachusetts and mar-
ried and returned to their States in 46 
different States. 

So to suggest that what happens in 
Massachusetts stays in Massachusetts 
is wrong, as a practical matter. But the 
problem is, of course, that now we 
know there are a handful—I think at 
last count perhaps 9 or 10—of chal-
lenges to State laws restricting mar-
riage or protecting traditional mar-
riage by those who were married in 
Massachusetts—same-sex couples—who 
then moved back to their home State 
and filed a lawsuit in their State 
courts seeking to force their State to 
recognize the validity of that same-sex 
marriage. 

As I and others have talked about on 
numerous occasions, the fact is, this is 
part of a national litigation strategy 
by those who would seek to overturn 
traditional marriage between a man 
and a woman. And we are not playing 
offense on this issue; we are playing de-

fense in trying to defend traditional 
marriage against this national litiga-
tion strategy. 

So those are just two reasons it is 
putting your head in the sand to say 
that this is a matter that is just lim-
ited to one State. As a practical mat-
ter, we saw on television in San Fran-
cisco where one mayor and local offi-
cials, in violation of California law, in-
vited people to come there and get 
married. Now, of course, that issue is 
balled up in litigation pending before 
the California Supreme Court. So this 
is not a local issue confined to the 
States, nor is it a matter that can be 
handled, practically or legally or oth-
erwise, by individual States, no matter 
how hard they might try. 

The other question that has been 
raised is, Why now? The U.S. Supreme 
Court has not ruled traditional mar-
riage to be unconstitutional and re-
quired same-sex marriages a national 
constitutional matter—not yet. Al-
though it is clear in the hearings that 
we had in the Senate Judiciary Com-
mittee that using the tools that the 
U.S. Supreme Court provided in these 
cases that I have already discussed, 
clearly there is a path mapped out, and 
the logical conclusion of the rationale 
used in those decisions is to strike 
down traditional marriage as we know 
it. 

But the question is, Why now? Some 
said, well, this may happen—I was 
talking to one of my colleagues on the 
other side of the aisle at about noon. 
He said: Well, this may happen in 3, 4, 
or 5 years, but it is not an imminent 
threat right now. So why in the world 
would we seek to amend the Constitu-
tion at this time? 

Well, I point, by way of practical ex-
ample, to what is happening in Massa-
chusetts today. The decision to em-
brace this radical redefinition of mar-
riage on May 17 was not put to a vote 
of the people of Massachusetts; it was 
an edict from the supreme court of 
that State. But once we saw that the 
elected representatives of the people of 
Massachusetts decided to meet and dis-
cuss this issue, well, we have seen that 
they have chosen to reject the decision 
of the Massachusetts Supreme Court 
and to protect traditional marriage. 
The problem is, in Massachusetts, their 
law requires two successive sessions of 
the Massachusetts Legislature to meet 
and agree on the constitutional amend-
ment before it can be passed by the 
people, effectively meaning that there 
is no constitutional amendment in that 
State possible until 2006. 

In the meantime, what are the people 
to do? Well, the people of that State 
and their elected representatives are 
watching this progression of same-sex 
marriages because the Supreme Court 
of Massachusetts demanded it and or-
dered it. Even though it is going to ul-
timately be overruled by the people, in 
the meantime you are going to have a 
couple of years in which couples— 
same-sex couples—are going to seek to 
be married and be officially married 
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under the laws of Massachusetts, only 
to have it then prohibited in 2006 going 
forward. 

Well, I would think that people who 
ask why now would see that as an ex-
ample of why it is important to do it 
here and now—before the Federal 
courts in this country adopt the rea-
soning of that Massachusetts case. 

We know the U.S. Constitution has 
been amended 27 times. We know it is 
reserved for special cases, and the bur-
den on someone who would seek to 
amend the Constitution is very high— 
a two-thirds vote of the Congress and 
three-quarters of the States having to 
vote to ratify. And that is appro-
priately so. But it is, as we have dis-
cussed, the only way that we the peo-
ple can have a vote and can have a 
voice on this important issue, espe-
cially once the Federal courts, under 
the guise of interpreting the Federal 
Constitution, were to hold otherwise. 

We know just from the history of 
those 27 amendments that, on average, 
they have taken about 8 years. I could 
be wrong on that figure, and I will 
doublecheck that, but it has taken 
roughly 8 years to ratify an amend-
ment to the Constitution, on average. 
So we know if, in fact, a Federal court 
today were to hold that traditional 
marriage violated the Constitution, 
then the American people were to de-
cide, through their elected representa-
tives, to pass a constitutional amend-
ment, we may find ourselves in effec-
tively the same box that the people of 
Massachusetts find themselves in now, 
where in that case you have effectively 
a 2-year period in which same-sex cou-
ples are getting married under the aus-
pices of the decision of the Massachu-
setts Supreme Court, and to effectively 
not be able to undo this example of a 
very aggressive judicial activism. So 
the same situation would apply under 
the Federal Constitution because of the 
amount of time it usually takes to get 
a Federal constitutional amendment to 
pass. 

So those are two questions that I 
wanted to address specifically. But I 
must also say, Mr. President, that I 
have been profoundly disappointed at 
the silence that has been basically the 
only response we have heard from our 
colleagues on the other side of the 
aisle. I truly believe that they would 
prefer that this issue would just go 
away and that it not draw too much at-
tention because they know if the 
American people get energized on this 
issue, they will agree with those of us 
who believe that traditional marriage 
and families are worthy of protection 
by virtue of this constitutional amend-
ment. 

They are hoping that nobody pays 
very much attention, that it will sort 
of slide by, and that they will not feel 
the negative repercussions of their ob-
jection to this important amendment 
and the protection of traditional fam-
ily and traditional marriage through 
this process. 

I wish rather than just not saying 
very much at all or anything, they 

would come to the floor and actually 
debate the issue. If they think they 
have a strong case, if they think that 
reason and justice and logic are on 
their side, I say let’s talk about it. 

This is sometimes called the world’s 
greatest deliberative body, but it is 
hard to have very much deliberation, it 
is hard to have very much debate if the 
opponents to this amendment simply 
boycott the debate and hope the issue 
passes without many people paying 
much attention, and they are able, as I 
said, to avoid the wrath of the people 
for failing to take what steps we find it 
within our means and ability to take 
to protect traditional marriage. 

Last March, I chaired a hearing in 
the Senate Judiciary Subcommittee on 
the Constitution regarding the decision 
I mentioned a moment ago, the U.S. 
Supreme Court’s decision in Lawrence 
v. Texas. The Goodridge decision had 
not actually been handed down last 
September when we first had that hear-
ing. But in the interim, between that 
time and this, of course, in March and 
then May, we had the Goodridge deci-
sion handed down which has resulted in 
an explosion of litigation across Amer-
ica. 

During those hearings, both in Sep-
tember and then later on—we actually 
had a total of three hearings in the 
Subcommittee on the Constitution—we 
had some thought-provoking testi-
mony. But at the hearing in March, I 
was personally moved by the senti-
ments of Pastor Daniel de Leon of the 
Templo Calvario Church in California 
and the testimony of Rev. Richard 
Richardson of the African Methodist 
Episcopal Church in Boston whom we 
were honored to have in attendance. 

Both testified they would rather be 
at home working with the members of 
their congregations rather than having 
to come to Washington to testify why 
it is important to defend traditional 
marriage. But it is because of the work 
they do, because they see the results in 
the decline of marriage and traditional 
families in their communities every 
day, that they believe traditional mar-
riage is so important and worth defend-
ing. 

Some say we are not likely to win 
this vote that, as I understand, could 
happen on Wednesday. Regardless of 
the outcome of this amendment at this 
time, I believe it is important we have 
a national discussion on the impor-
tance of marriage and a discussion that 
is based on facts. 

We have heard a lot of people talk 
about the benefit of marriage for 
adults. We have heard some discussion 
about hospital visiting rights and in-
heritance rights, even though many of 
these issues could be solved simply by 
a matter of contract between the par-
ties involved. We have learned that 
people who want to can actually enter 
into arrangements that will achieve 
the results they want short of marriage 
by signing a few simple documents. 

We have even heard some discussion 
about government benefits, even 

though with these benefits come bur-
dens, and the actual financial ramifica-
tions of these benefits are a matter for 
debate. 

Yet I have heard little conversation 
about what I believe to be the most im-
portant issue that is related to what we 
are discussing, and that is the benefits 
of marriage for children. It is easy for 
some people to step back and say this 
issue does not affect them, but the 
facts, the social science research that 
we see from other countries dem-
onstrates otherwise. 

This research shows us that this 
issue affects everyone but particularly 
children. None of us can, if we are 
going to claim to be in good faith 
about this debate, ignore these facts 
and these examples, nor should we, I 
believe, be neutral or merely stand on 
the sidelines. 

Scandinavia, as we have heard before, 
has treated same-sex households as 
marriage for more than a decade. This 
practice was instituted in Denmark in 
1989, in Norway in 1993, and in Sweden 
in 1994. The direct reaction to these de-
cisions was relatively small. Few peo-
ple, it seems, were actually interested 
in the new arrangements, in the new 
rights they achieved to marry a person 
of the same sex, and to this day the 
number of participating households is 
rather low. 

But the greatest effect was not upon 
those who sought this new institution 
but on the society at large. Sad to say, 
there has been an enormous rise of 
family dissolution and out-of-wedlock 
childbirth. Today, about 15 years after 
Denmark created this new institution, 
a majority of children in Scandinavia 
are born out of wedlock, including 
more than 50 percent in Norway and 55 
percent of the children in Sweden, and 
in Denmark, a full 60 percent of first- 
born children have unmarried parents. 

In Scandinavia, as a whole, tradi-
tional marriage is now an institution 
entirely separated from the idea of 
child rearing or childbearing, and it is 
an incidental union, no longer an im-
portant one, much less a unique one. 

Scandinavia is not alone. In the 
Netherlands, during the mid-1990s, the 
rate of out-of-wedlock childbirth began 
to shoot up by an astonishingly high 
rate of 2 percentage points a year, a 
rate matched by no other country in 
Europe. 

By 2003, the out-of-wedlock birthrate 
had nearly doubled to 31 percent of all 
Dutch births. It is no coincidence that 
these were the years when the social 
debate over legalizing same-sex mar-
riage was the loudest in the Nether-
lands. 

During Holland’s drive for same-sex 
marriage, advocates in Parliament and 
elsewhere openly scorned the idea that 
marriage ought to be defined by its 
childbearing and child rearing char-
acter. Of course, there is always a risk 
that if you spend a decade telling peo-
ple that marriage is not about family 
and it is not about children they might 
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just start believing you. But that is ap-
parently what happened in the Nether-
lands. The Dutch people simply stopped 
getting married, even when they had 
children. When it is no big deal, mar-
riage becomes just another choice on a 
menu of relationship options, and the 
children pay the price. 

Respected British demographer Kath-
leen Kiernan drew on the Scandinavian 
case to form a four-stage model by 
which to gauge a country’s movement 
toward Swedish levels of out-of-wed-
lock births. 

She said in stage 1 the vast majority 
of the population produces children 
without marriage, such as in Italy. In 
the second stage, cohabitation is toler-
ated as a testing period before mar-
riage, and it is generally a childless 
phase, such as we currently have in 
America. In stage 3, cohabitation be-
comes increasingly acceptable, and 
parenting is no longer automatically 
associated with marriage. While Nor-
way was once at this stage, recent de-
mographic and legal changes have 
pushed it into stage 4, along with Swe-
den and Denmark. 

In the fourth stage, marriage and co-
habitation become practically indistin-
guishable, with many children, even 
most children, born and raised outside 
of traditional marriage. 

According to Kiernan, once a country 
has reached a stage, return to an ear-
lier phase is very unlikely. 

As you can see, Mr. President, the 
dissolution of marriage is passed on to 
children, to the next generation, and 
the devaluation of marriage as an im-
portant institution continues. 

In America, the results could be even 
more significant than in Scandinavia 
or the Netherlands because, after all, 
we already have a significant problem 
of out-of-wedlock childbirth in our own 
country. When the example of tradi-
tional marriage is removed, when co-
habitation and marriage are equally re-
spected and when childbearing is no 
longer something that ought to ideally 
come in the context of traditional mar-
riage, I fear the problem of single-par-
ent households will only worsen. 

We have a wealth of social science re-
search from hundreds of sources over 
the course of decades which consist-
ently reflects both the positive rami-
fications for children of a stable, tradi-
tional marriage and the negative ef-
fects of family breakup, including di-
vorce and out-of-wedlock childbirth. 
Marriage provides the basis for the 
family, which remains the strongest 
and most important social unit. 

As we have heard, countless statis-
tics and research attest to the fact 
that when marriage becomes less im-
portant because it is expanded beyond 
its traditional definition to include 
other arrangements, that untoward 
consequences such as greater out-of- 
wedlock childbirths occur. People sim-
ply regard marriage as less significant 
and certainly, by definition, no longer 
unique. 

Let me be clear. There are literally 
thousands, tens of thousands, probably 

hundreds of thousands, of single par-
ents in this country who do a heroic 
job of raising their children in single- 
parent households. Nothing I have sug-
gested is meant at all to disparage the 
great work they do. It is only to point 
out what social science and common 
experience would tell us is true, and 
that is, if possible, the optimal condi-
tion to raise any child, in terms of the 
family in which they are raised, is a 
family that is intact and where they 
have a loving father and a loving moth-
er. 

We recognize there are circumstances 
where that is not possible for a variety 
of circumstances for every child, but 
that should not deter us from seeking 
the optimal situation for every child if 
it is, in fact, possible. 

Here in America we made the deci-
sion we ought to particularly encour-
age and support those who marry and 
have children. This, of course, is not a 
partisan issue. That is one reason why 
I am so disappointed by the silence 
with which we are met on the other 
side of the aisle, talking about this im-
portant issue. In fact, it was one of the 
most distinguished Democratic Mem-
bers of this body, Senator Daniel Pat-
rick Moynihan, who argued more than 
a decade ago that we must stop ‘‘the 
breakup of family inevitably’’ as best 
we can. He said: 

The principle social objective of American 
National Government at every level . . . 
should be to see that children are born into 
intact families and that they remain so. 

We don’t raise our neighbors’ chil-
dren as our own, but we do help all the 
children in every community every 
time we affirm and reinforce the im-
portance of traditional marriage, 
through our speech, by our actions, in 
our culture, and by our laws. It is a po-
sition reinforced through our laws and 
our practices, and I believe it is right. 
Government should not be neutral, nor 
should it pretend to be neutral when it 
comes to children and families. 

Most Americans take for granted 
that traditional definitions of family 
and marriage as we know them will al-
ways exist but that, as we have seen, is 
a mistake. We see in Scandinavia and 
the Netherlands why that assumption 
would be a mistake. Now we see that 
same development occurring in one of 
our States and being spread through 
litigation throughout the country. 

The American people are not per-
suaded that this radical redefinition of 
marriage is needed or that it is a good 
thing. When given the opportunity to 
express themselves, they have always 
supported traditional marriage clearly 
and forthrightly. 

I, for one, believe that a national dis-
cussion of this issue is a good thing. 
Those of us on the side of traditional 
marriage must not flinch and we 
should not back down and we should 
not allow people to paint our motiva-
tions as hateful or hurtful because, in-
deed, they are not. 

We recognize two simple propositions 
simultaneously in this country. One is 

the essential dignity and worth of 
every human being. But, second and at 
the same time, we recognize that we 
see enormous benefits to our children, 
to society, and to all of us by pre-
serving the traditional institution of 
marriage. We are merely seeking to de-
fend the fundamental bedrock of our 
society, the wellspring of families and 
the welfare of children. That is what 
we are for. We, who have the responsi-
bility of serving in elective office, have 
the duty to act to protect marriage as 
a social good, not to ignore this issue 
until it is too late. 

Some believe traditional marriage 
itself is about discrimination, that all 
traditional marriage laws are unconsti-
tutional and therefore must be abol-
ished by the courts. They align them-
selves with four justices in Massachu-
setts who contend the traditional insti-
tution of marriage is ‘‘rooted in per-
sistent prejudices’’ and ‘‘invidious dis-
crimination’’ and not in the best inter-
ests of children. 

These activists, out of the main-
stream as they are, accuse others of 
writing discrimination into the Con-
stitution. Yet they are the ones who 
are willing to write the American peo-
ple out of our constitutional democ-
racy. 

Now that the threat to traditional 
marriage is a Federal threat, a Federal 
constitutional amendment is the only 
way to preserve traditional marriage 
laws nationwide before it is too late. 
We need stable marriages and stable 
families. The institution of marriage is 
just too important to leave to lawyers 
and lawsuits and to chance. 

Unless and until the American people 
are persuaded otherwise, we have a 
duty as their representatives to defend 
the laws they have passed, indeed the 
laws that we have passed, such as the 
Defense of Marriage Act in 1996, and 
not let extremists in the courts or out-
side them reshape society according to 
their own whim. We can be confident in 
the fact that a constitutional amend-
ment is the most representative proc-
ess we have in American law. 

There is no possible response to this 
judicial activism, to this rewriting of 
the Constitution by judicial fiat, but 
an amendment. Give the States a 
voice. Give the people a voice. They de-
serve no less on such an important 
issue. 

I suggest the burden of proof is on 
those who seek to experiment with tra-
ditional marriage, an institution that 
has sustained society for countless gen-
erations. The experimenters must 
present their case to us, that the rad-
ical new social unit they propose is 
good for the community, is good for 
families, and most of all good for chil-
dren. Thus far, the laboratory where 
this experiment has already been run, 
in Scandinavia and the Netherlands, 
has given us nothing but disastrous re-
sults. 

I yield the floor. 
The PRESIDING OFFICER. Under 

the previous order, the majority’s time 
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has expired. The Senator from Mis-
sissippi. 

Mr. LOTT. I ask unanimous consent 
that I be allowed to proceed. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Mississippi is rec-
ognized. 

Mr. LOTT. Mr. President, I thank the 
distinguished Senator from Texas for 
his leadership on this issue and for his 
comments. To have a former State at-
torney general of the State of Texas 
and a former member of the Texas Su-
preme Court speak on this subject as 
an enlightened judge and as an author-
ity, in my opinion, on the Constitu-
tion, is a very important part of this 
process. So I look forward to hearing 
more of his thoughts on this subject as 
he has talked about the case law, the 
legal precedents, and what is at stake 
with this amendment. 

I know others have done it, but let 
me take a moment to read the amend-
ment we are proposing to the Constitu-
tion, because there has been a lot of 
discussion about what we should do. I 
have seen a number of different amend-
ments or language being proposed, 
many of them a couple of paragraphs, 
quite long or complicated. This one is 
very simple, direct, right to the point 
and I think does what needs to be done. 
Some people would say it does not go 
far enough, but I think this is the care-
ful way the Constitution should be 
amended. 

Marriage in the United States shall consist 
only of the union of a man and a woman. 

Neither this Constitution, nor the con-
stitution of any State, shall be construed to 
require that marriage or the legal incidents 
thereof be conferred upon any union other 
than the union of a man and a woman. 

It is quite simple and direct. Will it 
lead to some court consideration in the 
future? Surely. But what has caused 
this problem is the aggressive actions 
of the activist courts to take decisions 
in Massachusetts and in other places 
that have left us no alternative. So I 
rise today in strong support of S.J. 
Res. 40, the Federal marriage amend-
ment. It would amend the Constitution 
to provide specific protection for the 
institution of traditional marriage. I 
am an original cosponsor of this meas-
ure because I believe marriage should 
only consist of a union between a man 
and a woman. 

Traditional marriage has existed as a 
fundamental building block of our soci-
ety for thousands of years, and we have 
learned that it provides the best and 
most stable environment for nurturing 
the children who become America’s and 
the world’s next generations. Now we 
see the courts have been moving in this 
area on what I consider a radical quest 
to sweep away the traditional defini-
tion of marriage, one man and one 
woman, by allowing same-sex couples 
to marry. 

This undemocratic activism by the 
courts can only be stopped, the future 
stability of our society protected, and 
this whole area clarified, by the safe-

guard of a constitutional amendment. 
Some Senators have argued that while 
they support traditional marriage, 
they do not believe a constitutional 
amendment is necessary or proper at 
this time. They maintain the Defense 
of Marriage Act, passed in 1996, is suffi-
cient to protect traditional marriage 
by allowing individual States to bar 
the recognition of same-sex marriages 
that may be allowed in other States. 
Unfortunately, I am convinced they are 
incorrect. 

When the Supreme Court of Massa-
chusetts directed the Massachusetts 
legislature to authorize same-sex mar-
riages, the inadequacy of the Defense 
of Marriage Act, DOMA, as it is com-
monly referred to, was exposed. Ap-
proximately three-fourths of the States 
have laws protecting traditional mar-
riage, indicating the democratically 
enshrined views of the residents of 
those respective States. But activist 
courts in many of those States could 
unfortunately overturn these laws by 
forcing that State to authorize same- 
sex marriage or to recognize same-sex 
marriages performed in other States. 
Additionally, now that the State of 
Massachusetts has endorsed same-sex 
marriages, the legal system in every 
other State will be impacted when cou-
ples of the same sex are married in 
Massachusetts but go to other States 
to seek divorces or probate wills, even 
if that particular State chooses not to 
recognize such marriage. This develop-
ment could obviously create, and is be-
ginning to create, legal chaos in the 
country. 

Furthermore, sadly, it is only a mat-
ter of time before the Defense of Mar-
riage Act is overturned by unelected 
Federal judges who ‘‘find’’ rights in the 
U.S. Constitution which simply are not 
there, such as the U.S. Supreme Court 
did in the Lawrence v. Texas case. 
Therefore, a constitutional amendment 
protecting marriage is the only way to 
adequately guarantee the sanctity of 
this fundamental institution. 

Those who oppose the amendment 
say the U.S. Constitution should only 
be amended on rare occasions and for 
crucial reasons, if at all. I agree, and I 
think this is a rare situation and a 
critical one. I have been disappointed 
occasionally over the years that we 
have not been able to succeed in 
amending the Constitution. A few 
years ago we lost in the Senate by one 
vote to have a constitutional amend-
ment requiring a balanced budget. A 
few years after that, we actually had 
balanced budgets and a number of Sen-
ators said, see, we do not need it. Well, 
here we are again. 

By the way, there would have been an 
exception for national emergencies or 
national security requirements that we 
are now dealing with. 

When we look at the Constitution, 
wonderful document that it is, the 
original Constitution turned out not to 
be perfect. We had the articles of the 
Constitution and we went through Ar-
ticle V, Article VI, Article VII, and 

stopped, and then we had the 10 amend-
ments that are referred to as the Bill of 
Rights. So there were 10 amendments 
that were soon added, and in the last 
century alone we added 12 amend-
ments. Most people would say some of 
those amendments are not exactly 
earth-shattering amendments. The 
27th, being the last one, is one that 
took almost the entirety of this coun-
try’s history to get through the process 
to actually be ratified, but it had to do 
with the compensation of the services 
of Senators and Representatives. I will 
bet if we asked the American people to 
list the 10 things they think the Con-
stitution should perhaps be amended 
for, that would not be one of the top 10. 

It is a sacred document. It is one we 
should defend and protect. We take an 
oath to it. We do not take an oath to 
the people. We take an oath to protect 
and defend the Constitution, and I 
think we should do that. 

There are occasions when we should 
consider the process. They should be in 
areas that are critical and they should 
be rare. We have not had a serious de-
bate on a constitutional amendment 
now for about 6 or 8 years. A constitu-
tional amendment dealing with mar-
riage being between one man and one 
woman seems to me to be an issue that 
is important enough for us to have a 
debate on amending the Constitution. 

There are those who say it should not 
be amended lightly. I certainly agree 
with that. But our Founding Fathers 
made sure it would not be done often 
and that it would not be done lightly. 
The process for ratification of an 
amendment is a very difficult and 
lengthy one. Under the Constitution, 
within Article V itself, it says it re-
quires a two-thirds vote of both Houses 
of Congress to approve a constitutional 
amendment and three-fourths of the 
State legislatures must ratify the 
amendment for it to become a part of 
the Constitution. 

There is one other very difficult pro-
cedure in the Constitution in which a 
convention process can be conducted to 
get an amendment approved. I know 
how difficult that is, too, because some 
years ago I actually joined in a bipar-
tisan effort to try to go through the 
State legislatures to take advantage of 
this part of the Constitution to have a 
convention that would lead to a bal-
anced budget requirement in the Con-
stitution. My own State legislature 
took that action, as well as several 
other States, but it soon fizzled out 
and I do not believe that process has 
been used in the history of our country. 
So this is not an issue we should take 
lightly. It is rare, it is exceptional, and 
it is one that will take a lot of thought 
and debate before we get through the 
process. 

Some people say, well, what about 
federalism? What about the rights of 
the States? That is what we are talk-
ing about. 

If we do not deal with this issue that 
may arise from the full faith and credit 
clause, some States such as, say, Ala-
bama or Oklahoma are going to have a 
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real problem in dealing with what the 
courts have directed in the State of 
Massachusetts. 

Full faith and credit says we have to 
respect each other’s laws. But I do 
think we need clarity in this very crit-
ical area. I think the Constitution de-
serves to be amended when it deals 
with something so traditional and 
which is such a vital part of our coun-
try and our future. 

Marriage is our most basic social in-
stitution, and its traditional definition 
as the union of a man and a woman is 
intended to be the best environment 
for rearing children. There is a reason 
that we have a ‘‘traditional’’ definition 
of marriage: God’s design and the re-
sulting evidence of science and com-
mon sense clearly demonstrates that 
the union of a man and a woman is the 
best, most secure and nurturing atmos-
phere in which to bring up children. 

This does not mean that single par-
ents, foster parents, and others cannot 
do heroic jobs of raising children—be-
cause many children are being raised 
by these heroes. However, marriage is 
meant to affirm the ideal model in 
which to bring up the next generation. 
Mothers and fathers both matter, and 
both make critical contributions in the 
lives of children. A man and a woman 
united in marriage can uniquely pro-
vide the many different attributes that 
children need as they are reared to be-
come our next generation, and both 
make important contributions. 

I am going to yield the floor at this 
point, since I am about to lose my 
voice talking about this subject, but I 
think this is an issue whose time has 
come. I commend the leader and Sen-
ator SANTORUM for making sure this 
issue is debated in the Senate. 

The PRESIDING OFFICER. The Sen-
ator from Texas. 

Mr. CORNYN. Mr. President, I ask 
unanimous consent that Senator 
SANTORUM be recognized for so much 
time as he may consume. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CORNYN. Mr. President, I yield 
the floor and suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent that that the 
order for the quorum call be dispensed 
with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SANTORUM. Mr. President, I 
ask unanimous consent to be able to 
speak for such time as I may consume. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SANTORUM. I thank the Chair. 
Mr. President, I congratulate both 

the Senator from Mississippi and the 
Senator from Texas for their excellent 
comments and for adding to this de-
bate. 

I think one of the main facts we tend 
to overlook in this institution is the 

importance of the debate—the impor-
tance of engaging in a subject matter 
and having a colleague focus on an 
issue and having the American public 
focus on an issue. 

I think in a very short period of time 
the issue of marriage actually has 
come to the fore in America—to actu-
ally start to think about what mar-
riage is. What is the purpose of mar-
riage? What is it all about, and how 
does it fit into American culture? 

I told the story when the Massachu-
setts decision was first handed down 
about being questioned by college stu-
dents. As the Presiding Officer knows, 
we are constantly bombarded by high 
school and college students who come 
down and visit with us. It is a wonder-
ful thing when you get a chance to stay 
in touch with what the young mind is 
thinking and the popular culture they 
are influenced by. 

Once Goodridge was handed down, I 
would get the question, How do you 
feel about changing the definition of 
marriage? I would enter into a discus-
sion. I came up with the idea of asking 
those young people, before I answered 
that question, What is the purpose of 
marriage? Absolutely without fail, for 
about a 2-month period of time, as I 
would do that almost on a daily basis 
when we were in session because the 
issue was a hot issue at the time, I 
would get three or four hands going up. 
The answer would be to affirm the love 
between two people. That was the an-
swer. 

I would ask several other folks, gen-
erally speaking, some sort of variation 
on that theme. There would usually be 
some young man—usually a young 
man, occasionally a young lady, in the 
back, always in the back—who would 
put his hand up and sheeplishly say 
something like procreation and rearing 
of children. 

I have to tell you that for a several- 
month period of time, when that young 
man or young lady would raise their 
hand and would say that, the majority 
of the kids in the group would laugh, 
which somewhat startled me. Then, of 
course, I would say I agree with that 
man in the back or that young lady in 
the back about the principal purpose of 
marriage. Yet to many of our young 
people that was not something which 
was considered. The only thing that 
was considered was about them in a 
sense. Consider yourself. Why do you 
want to be married? Well, to make me 
happy, to join me with someone I love. 
That is what marriage is about. It is 
about me. 

I would suspect, if you went back and 
talked to your grandmother or great- 
grandmother, and you asked what the 
purpose of marriage is, they would 
probably give you a very different an-
swer. Thankfully, I am getting a dif-
ferent answer now when I ask that 
question. More and more people are 
saying what that sheepish young boy 
or young girl would say in the back, 
and there are fewer and fewer laughs 
when they say it is about children. 

I can only give as a reason for that 
the fact that we have had this debate 
as to what marriage means and the im-
portance of it to our society. It is like 
the oxygen we breathe. We breathe it 
and we know it is there. It is essential 
to life, but we sort of take for granted 
that it is just going to be there. That is 
our bodily function because it is just 
going to be there. The body politic, the 
body, the social body, that culture that 
is in America sort of takes marriage 
for granted. When we see places where 
marriage maybe has been taken too 
much for granted or simply been 
pushed aside as something that isn’t 
necessary, we see how culture and soci-
ety suffer greatly. 

One of the things I wanted to do in 
the little time I have here—and I think 
the Senator from Kansas is here, and I 
know he wants to speak—is talk about 
what the purpose of marriage is. Why 
is this issue so central? We tend to talk 
about what the need for this amend-
ment is and get sort of wrapped up in 
the procedure. 

I think one of the great blessings of 
the Senate is an opportunity to debate, 
educate, and to think through things. 

I earlier quoted a study by professors 
Young and Nathan. I will go through a 
little bit more of this article. But they 
lay out in a paragraph of the study the 
purpose, if you will, the reason for 
marriage, and why society must en-
courage it. 

As I mentioned in my earlier com-
ments, if society doesn’t encourage 
marriage and fidelity between a man 
and a woman, the natural inclination 
is certainly—as I think we have seen in 
many subcultures in America—not to 
be faithful, not to be responsible fa-
thers, not to be involved with a woman 
for a long-term commitment. This is 
something which, if not nurtured by 
culture, could cause us to evolve very 
quickly into a rather self-absorbed, 
self-centered culture, with men being 
the principal stirrer of that lethal 
cocktail in America. 

But to quote professors Young and 
Nathan: 

The culture of marriage must encourage at 
least five things. A, the bonding between 
men and women that ensures their coopera-
tion for the common good; B, the birth and 
rearing of children, at least to the extent 
necessary for preserving and fostering soci-
ety in a culturally approved way; C, bonding 
between men and children so that men are 
likely to become active participants in fam-
ily life; D, some healthy form of masculine 
identity which is based on the need for at 
least one distinctive, necessary and publicly 
valued contribution to society and is espe-
cially important today because the other 
two cross-cultural definitions of manhood, 
provider and protector, are no longer distinc-
tive now that women have entered the public 
realm; and E, the transformation of adoles-
cence into sexually responsible adults so 
young men and women are ready for mar-
riage and the beginning of a new cycle. 

So why do we support marriage? Why 
do we hold up marriage as a special in-
stitution to which we give prestige and 
esteem, that we support with cultural 
and social norms, to which we give 
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legal preferences, legal protection? 
Why do we do this as a culture? Why 
has every culture in the history of man 
provided the same kind of nurturing 
and support for husbands, for men and 
women to become husbands and wives 
and fathers and mothers? 

We do this for the reasons that are 
laid out here—at least for these rea-
sons laid out here. Some of them are 
really interesting, if you dig into them 
as to how, without this kind of nur-
turing, we can see very clearly how our 
society would be harmed. 

I haven’t heard anybody get up and 
argue that marriage between a man 
and a woman is bad. I haven’t heard 
anybody get up and suggest that we 
should change the definition of ‘‘tradi-
tional.’’ In fact, I haven’t heard any-
body here, nor do I expect to hear any-
one here, advocate for the States to 
change the definition of traditional 
marriage. 

One wonders if there is unanimity of 
opinion as to what marriage is. And I 
suspect, although I would be happy to 
hear people come forward and disagree 
with these elements that I have just 
laid forth—but if there is agreement as 
to what marriage is and the purpose 
and the benefits of society for mar-
riage, why are we so reticent in doing 
what we know for sure will protect 
that institution? 

Again, Members can make the argu-
ments up and down that there are 
other ways we can protect marriage: 
The States can do it, the State courts 
can do it, the legislatures can do it, the 
DOMA statute, or the House, which is 
looking at some sort of limitation of 
jurisdiction. We can look at a whole 
variety of different things and say this 
could work, this might work, this may 
happen, but ultimately we know for 
sure one thing will work. A constitu-
tional amendment defining marriage 
will, without question, work. 

We have to ask ourselves, if marriage 
is this institution so critical to the fu-
ture of our society, it is so 
foundational for our children and for 
men and women to build these bonds 
for the common good—and after the 
Senator from Kansas speaks, I will go 
through chart after chart of the bene-
fits children gain from being in a mar-
ried family—if we accept that social 
good, then why is there not over-
whelming support for something most 
people even 10 years ago would have 
said: This is common sense. Of course 
marriage is between men and women. 
We do not have to put that into the 
Constitution. Everyone agrees with 
that. 

Yes, everyone agrees, but Members 
will stand up in the Senate and say: We 
all agree with that, but it does not be-
long in the Constitution. Marriage is 
not important enough. Families are 
not important enough to be protected 
by our Constitution, to be protected 
from rogue judges who say things like 
marriage is a stain on our laws that 
must be eradicated. 

I believe ultimately we will protect 
marriage. Let’s start now. Let’s come 

together and make some commonsense 
decisions about protecting the institu-
tion that is so valuable to this country, 
that we know is a public good. We can 
do that starting this week. 

The PRESIDING OFFICER. The Sen-
ator from Kansas. 

Mr. BROWNBACK. Mr. President, I 
ask unanimous consent to speak on the 
proposed marriage amendment for up 
to 30 minutes. 

The PRESIDING OFFICER (Mr. SES-
SIONS). Without objection, it is so or-
dered. 

Mr. BROWNBACK. Mr. President, I 
rise to speak on this proposed amend-
ment, constitutional amendment to 
protect marriage. I am an original co-
sponsor. I support the Allard amend-
ment. He has done an absolutely fabu-
lous job of bringing this forward. I will 
articulate those reasons for my col-
leagues and for others. 

This is a critical battle. We are at a 
critical stage in the culture of the 
United States. What happens on this 
particular issue will have a profound 
impact on the future of the United 
States of America. It is that which we 
are actually debating today. 

I have no doubt it is imperative we 
act now by means of a constitutional 
amendment to protect marriage. As 
some of my distinguished colleagues 
have already pointed out, this action 
has been made necessary not by elec-
tion year politics but by the reckless 
actions of a judiciary bent on radical 
social experimentation. 

Let there be no mistake, the stakes 
in this battle of the future of our cul-
ture are enormous. This attempt by 
the judiciary to radically redefine mar-
riage is both a grave threat to our cen-
tral social institution and a serious af-
front to the democratic rule in our Na-
tion. 

On our reaction to this threat hinges 
the future of marriage and our future 
as a self-governing people. Both are at 
stake. Most Americans believe homo-
sexuals have a right to live as they 
choose. They do not believe a small 
group of activists or a tiny judicial 
elite have a right to redefine marriage 
and impose a radical social experiment 
on our entire society. 

Let us be clear, this is not a battle 
over civil rights; it is a battle over 
whether marriage will be emptied of its 
meaning in contradiction to the will of 
the people and their duly elected rep-
resentatives. We are a democracy, not 
a people ruled by a judicial dictator. In 
order to reach a predetermined out-
come with regard to marriage, judges 
such as the five judges responsible for 
the Goodridge decision in Massachu-
setts are disregarding thousands of 
years of custom and experience, the 
laws of every society, and the beliefs of 
every major religious tradition. Unless 
action is taken by Congress to protect 
marriage by means of a constitutional 
amendment, the marriage laws of 50 
States will be at the mercy of Federal 
judges, and marriage itself will be rede-
fined out of all recognition. 

The Defense of Marriage Act passed 
by Congress in 1996 is not enough. 
Without a constitutional amendment, 
Federal judges will likely rule DOMA, 
the Defense of Marriage Act, unconsti-
tutional under the doctrine of full faith 
and credit, and marriages recognized in 
one State will be required to be recog-
nized in all. 

As several of my distinguished col-
leagues have noted, challenges to 
DOMA are already making their way 
through the courts. This radical at-
tempt to redefine marriage also high-
lights the need to rein in an increas-
ingly reckless judiciary. When activist 
judges show no regard for legal intent 
or precedent, using their positions to 
achieve policy goals, they must be res-
olutely opposed. In fundamentally al-
tering the definition of marriage and 
changing duly approved marriage laws, 
these judges show contempt for the 
democratic process itself. 

The choice is clear: Either we amend 
the Constitution and protect the rights 
of the people to self-determination in 
this process or the Constitution will be 
amended, in effect, by the edict of 
judges. 

The time has come to act. If we con-
tinue to let activist judges determine 
the fate of marriage, the battle may be 
lost and we could lose the institution 
of marriage. Marriage can be lost. 

It is important to take a step back 
from the heat of this controversy in 
order to understand why defending the 
institution of marriage is so important 
to the Nation’s future. America’s polit-
ical system is framed around a par-
ticular understanding of human free-
dom, an understanding of freedom not 
as mere license but as something that 
must be guided and governed by a fun-
damental internal moral code. In keep-
ing with human nature, the direction is 
toward both the individual good and 
the common good. 

Our great experiment and freedom as 
a nation has not been without its dif-
ficult moments of trial when we have 
struggled with our very identity as a 
people as we attempted to resolve the 
tensions inherent in the responsible ex-
ercise of freedom. The attempts to 
grapple with the evils of slavery in the 
19th century and civil rights struggles 
of the 20th century are primary exam-
ples. 

In the long view of history, it seems 
likely we will look back at the social 
changes identified with the decline of 
marriage and the family, which began 
to make cultural inroads in the 1960s, 
and conclude that this vast cultural ex-
periment has been a very harmful one, 
particularly harmful on children. That 
experiment, of course, continues today, 
but there are indications America is 
beginning to reevaluate that experi-
ment, to assess where it is heading, and 
whether, as a people, we need to cor-
rect course. 

A vitally important part of this as-
sessment is to study the social science 
data regarding what happens when sex-
uality and children are taken outside 
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of the context of marriage and what 
happens when marriage declines as an 
institution as a result of a culture in 
which divorced or out-of-wedlock 
births, cohabitation, and single parent-
hood have become a social norm. 

One of the central questions before 
our society right now is whether this 
course is desirable and, if not, what can 
be done to avert it. Particularly impor-
tant is what the social science evidence 
has to tell about how children have 
been affected by the weakening of the 
institution of marriage over the last 40 
years. It is incumbent upon those who 
deal with public policy issues to inves-
tigate this trend and its consequences 
on society. 

A very wise man who served in this 
body for a number of years, the late 
Democratic Senator from New York, 
Daniel Patrick Moynihan, was a great 
cultural commentator. He once wrote 
this: 

[T]he central conservative truth is that it 
is culture, not politics, that determines the 
success of a society. The central liberal 
truth is that politics can change a culture 
and save it from itself. 

I think we see both truths in action 
in this debate. 

Senator Moynihan also wrote: 
[T]he principal objective of American gov-

ernment at every level should be to see that 
children are born into intact families and 
that they remain so. 

The ‘‘principal objective,’’ according 
to the late-Senator Moynihan. 

I have no doubt about what the out-
come of this debate over an amend-
ment to protect marriage would be if 
more of us in the public policy arena 
adhered to this principle, because see-
ing to it ‘‘that children are born into 
intact families and that they remain 
so’’ is, in a nutshell, what this whole 
debate is all about. And the only way 
to achieve that laudable aim is to pro-
tect the traditional meaning of mar-
riage as the union between one man 
and one woman and prevent rogue 
judges from defining marriage out of 
existence. 

The costs to our society, should Fed-
eral judges force the States to recog-
nize the legal equivalence of same-sex 
unions, would be significant—even dis-
astrous—when measured in terms of 
the effects on our central social insti-
tution, the family. 

Marriage is at the center of the fam-
ily, and the family is the basis of soci-
ety itself. The Government’s interest 
in the marriage bond, and the reason it 
treats heterosexual unions in a manner 
unlike all other relationships, is close-
ly related to the welfare of children. 
Government registers and endorses 
marriage between a man and a woman 
in order to ensure a stable environment 
for the raising and nurturing of chil-
dren. Social science on this matter is 
conclusive: Children need both a mom 
and a dad. 

Study after study shows children do 
best in a home with a married, biologi-
cal mother and father, and the Govern-
ment has a special responsibility to 

safeguard the needs of children. The so-
cial costs of not doing so are tremen-
dous. Child Trends, a mainstream child 
welfare organization, has noted: 

[R]esearch clearly demonstrates that fam-
ily structure matters for children, and the 
family structure that helps the most is a 
family headed by two biological parents in a 
low-conflict marriage. Children in single- 
parent families, children born to unmarried 
mothers, and children in stepfamilies or co-
habitating relationships face higher risks of 
poor outcomes. . . . There is thus value for 
children in promoting strong, stable mar-
riages between biological parents. 

Giving public sanction to homosexual 
‘‘marriage’’ would violate this Govern-
ment responsibility to safeguard the 
needs of children by placing individual 
adult desires above the best interests 
of children. There is no reliable social 
science data demonstrating that chil-
dren raised by same-sex couples do as 
well as children raised by married, het-
erosexual parents. Redefining marriage 
is certain to harm children and the 
broader social good if that redefinition 
weakens Government’s legitimate goal 
of encouraging men and women who in-
tend on having children to get married. 

If the experience of the last 40 years 
tells us anything, it is that the con-
sequences of weakening the institution 
of marriage are tragic for society at 
large. While it has become fashionable 
to champion a wide variety of ‘‘alter-
native family forms,’’ it is abundantly 
clear that children are much less likely 
to thrive in the absence of their bio-
logical father. Children who grow up 
without their fathers are two to three 
times more likely to fail in school, and 
two to three times more likely to suf-
fer from an emotional or behavioral 
problem. They can achieve, but it is a 
much more difficult route. 

I have a series of charts to share with 
my colleagues to make this point. 

Developmental problems are less 
common in two-parent families. To 
show where this goes, they are five 
times more likely to be poor. Nearly 80 
percent of all children suffering long- 
term poverty come from broken or 
never-married families—80 percent of 
all children suffering long-term pov-
erty. 

I want to show this chart to my col-
leagues. Eighty percent of children suf-
fering long-term poverty come from 
broken or never-married families. 

The crisis of child poverty in this 
country is, in large degree, a crisis of 
marriage. The percentage of children 
in intact families living in poverty is 
very small compared to those in fami-
lies where the father is not present. 

I want to show another chart to my 
colleagues: Percentage of children in 
poverty in 2000. You can see across the 
chart, for children in never-married 
families, 67 percent of the children are 
in poverty. If you go down on the chart 
to those children in families where the 
parents are in their first marriage, 
where the parents stay in that union, 
less than 12 percent of the children are 
in poverty. 

Marriage has the effect of lifting 
families and children out of poverty. 

After the birth of a child out of wed-
lock, only 17 percent of poverty-level 
income mothers and children remain 
poor if the mother marries the child’s 
father. More than half of those mothers 
and children remain poor if the mother 
remains single. 

That is shown on this chart. If the 
mother remains single, over half re-
main below the poverty level. If she 
gets married, less than 17 percent re-
main below the poverty level. 

Divorce, on the other hand, impover-
ishes families and children. It has been 
estimated that the average income of 
families with children declines by 42 
percent after divorce. 

This is the impact of divorce on the 
income of families with children. As 
this chart shows, you can see, after di-
vorce, the income level of that average 
family declines 42 percent. Divorce is a 
key contributor and creator of child 
poverty. 

Children who grow up fatherless are 
also at a much increased risk of serious 
child abuse. A child whose mother co-
habits with a man who is not the 
child’s father is 33 times more likely to 
suffer abuse than a child living with 
both biological parents in an intact 
marriage—33 times more likely to suf-
fer child abuse. 

You can see the child abuse levels in 
families: with married biological par-
ents, comparative rates of abuse, 1 per-
cent; biological mother cohabiting, 33 
percent. Indeed, one of the most dan-
gerous environments for a child today 
is in a home with a mother cohabiting 
with someone to whom she is not mar-
ried. It is an incredibly dangerous situ-
ation overall—not for everybody and 
not in all circumstances, but the num-
bers just go up dramatically. 

Married mothers are also half as like-
ly to be victims of domestic violence 
than mothers who have never been 
married. As teenagers, fatherless chil-
dren are more likely to commit crime, 
engage in early and promiscuous sexual 
activity, and to commit suicide. 

It is clear that both children and so-
ciety as a whole pay an enormous price 
in fatherless homes. 

The American people realize this. A 
Gallup poll from several years ago 
showed almost 80 percent of the public 
agrees with the proposition that ‘‘the 
most significant family or social prob-
lem facing America is the physical ab-
sence of the father from the home.’’ 

It is a problem that requires urgent 
attention in our country. Nearly 25 
million children today reside in a home 
where the father is absent. Half of 
these children have never stepped foot 
in their father’s home. Less than half 
of all teenagers currently live with 
their married biological mothers and 
fathers. 

That is what this chart shows us. 
Less than half of all teenagers live 
with their married biological mothers 
and fathers. 

This year, approximately 1 million 
children will endure the divorce of 
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their parents and an additional 1.2 mil-
lion will be born out of wedlock. Alto-
gether, the proportion of children en-
tering broken homes has more than 
quadrupled since 1950. 

You can see this chart goes from 1950 
up until about the year 2000. This 
shows children born out of wedlock, 
children born in previous years whose 
parents are divorced, and you can see 
that trend line and what that has done 
in America since 1950. 

This is a crisis for both our children 
and our country, the fact that so many 
children are growing up without fa-
thers. It has been exacerbated by the 
decline of the institution of marriage. 
According to the Census Bureau, the 
number of cohabiting couples has in-
creased from a half million to almost 5 
million in the last 30 years. The num-
ber of households with neither mar-
riage nor children present has gone 
from 7 million in 1960 to just under 41 
million in 2000. 

All this is not to say that good chil-
dren cannot be raised in other family 
settings. They can. Many healthy chil-
dren are raised in difficult cir-
cumstances. Many single parents 
struggle heroically and successfully to 
raise good children. Still, social 
science is clear, the best place for a 
child is with a mom and a dad. Both 
are needed. 

Traditional marriage is a social good 
because it dramatically reduces the so-
cial costs associated with dysfunc-
tional behavior. Supporting and 
strengthening marriage significantly 
diminishes public expenditure on wel-
fare, raises government revenues, and 
produces a more engaged, responsible 
citizenry. 

There is a real question about the fu-
ture of societies that do not uphold 
traditional marriage. Once a society 
loses sight of the central importance of 
marriage in raising children, the insti-
tution can go into a tailspin. If mar-
riage begins to be viewed as the way 
two adults make known their love for 
each other, there is no reason to marry 
before children are born rather than 
after. And if it is immaterial whether a 
couple should be married before the 
birth of a child, then why should they 
marry at all? 

In Europe, many parents have 
stopped marrying altogether because 
they no longer view marriage as having 
anything to do with parenthood or 
children. The legalization of same-sex 
marriage has been instrumental in 
working this change in perspective, 
leading most to think of marriage as 
simply the expression of mutual affec-
tion between two consenting adults. As 
a result, couples are marrying later 
and later after children are born, or 
simply foregoing marriage altogether. 
Rates of parental cohabitation have 
skyrocketed, and family dissolution 
has become endemic. 

The experience of other nations dem-
onstrates that the imposition of same- 
sex ‘‘marriage’’ and civil unions leads 
to a weakening of marriage. As scholar 

Stanley Kurtz has shown, in Scan-
dinavia, the system of marriage-like 
same-sex registered partnerships estab-
lished in the late 1980s has contributed 
significantly to the ongoing decline of 
marriage in that region. In The Nether-
lands, same-sex marriage has increased 
the cultural separation of marriage 
from parenthood, resulting in a soaring 
out-of-wedlock birthrate. Kurtz warns 
that same-sex ‘‘marriage’’ could widen 
the separation between marriage and 
parenthood here in the United States, 
and perhaps undo the progress we have 
made in arresting the once seemingly 
inexorable trend towards higher rates 
of illegitimacy among some commu-
nities in the United States. 

And Stanley Kurtz is not alone in 
pointing to the negative effects these 
developments have had on marriage in 
The Netherlands. 

I think it is important to go into this 
point at some length, because we have 
a case study of what can happen to the 
institution of marriage when it is rede-
fined to include same-sex relationships. 
We have a case study. We know what 
happens when you redefine it. It has 
happened in The Netherlands. 

In a letter released just last Thurs-
day addressed to ‘‘parliaments around 
the world debating the issue of same- 
sex marriage,’’ a group of Dutch schol-
ars raised concerns about gay mar-
riage’s negative effects on the institu-
tion of marriage in The Netherlands. In 
a letter published in the July 8 edition 
of a Dutch paper, five Dutch academics 
suggested that ‘‘there are good reasons 
to believe the decline in Dutch mar-
riage may be connected to the success-
ful public campaign for the opening of 
marriage to same-sex couples in The 
Netherlands.’’ 

The letter’s signatories came from 
several academic disciplines, including 
the social sciences, philosophy, and 
law. The scholars caution against at-
tributing all of the recent decline of 
Dutch marriage to the adoption of 
same-sex marriage, but they did say, 
‘‘There are undoubtedly other factors 
which have contributed to the decline 
of the institution of marriage in our 
country. Further scientific research is 
needed to establish the relative impor-
tance of all these factors.’’ However, 
they conclude, ‘‘At the same time, we 
wish to note that enough evidence of 
marital decline already exists to raise 
serious concerns about the wisdom of 
the efforts to deconstruct marriage in 
its traditional form.’’ 

In recent years, they note, there is 
statistical evidence of Dutch marital 
decline, including ‘‘a spectacular rise 
in the number of illegitimate births.’’ 
By creating a social and legal separa-
tion between the ideas of marriage and 
parenting, these scholars warn, same- 
sex marriage may make young people 
in The Netherlands feel less obligated 
to marry before having children. 

The publication of the letter of warn-
ing in this Dutch paper was accom-
panied by a front page news story and 
an interview with two of the signato-

ries. In the interview, Dutch law pro-
fessor M. van Mourik said that ‘‘the 
reputation of marriage as an institu-
tion [in Holland] is in serious decline.’’ 
According to Mourik, the Dutch need 
to have a national debate on how to re-
store traditional marriage. The deci-
sion to legalize gay marriage, said 
Mourik, should certainly never have 
happened. ‘‘In my view that has been 
an important contributing factor to 
the decline in the reputation of mar-
riage.’’ 

One of the letters’ other signatories, 
Dr. Joost van Loon, is a Dutch citizen 
who heads a research unit on culture 
and communication at Britain’s Not-
tingham Trent University. Van Loon 
has done comparative studies of family 
life and sexual attitudes in The Nether-
lands and Britain, and is also ac-
quainted with research on American 
marriage. Van Loon believes that gay 
marriage has contributed to a decline 
in the reputation of Dutch marriage. 
He says, it’s ‘‘difficult to imagine’’ 
that the Dutch campaign for gay mar-
riage did not have ‘‘serious social con-
sequences,’’ said Van Loon, citing ‘‘an 
intensive media campaign based on the 
claim that marriage and parenthood 
are unrelated.’’ 

Mr. President, I ask unanimous con-
sent that this letter and background 
documentation be printed in the 
RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

DUTCH SCHOLARS ON SSM 
[New statement. Here it is in Dutch. What 

follows is an unofficial English translation] 
At a time when parliaments around the 

world are debating the issue of same-sex 
marriage, as Dutch scholars we would like to 
draw attention to the state of marriage in 
The Netherlands. The undersigned represent 
various academic disciplines in which mar-
riage is an object of study. Through this let-
ter, we would like to express our concerns 
over recent trends in marriage and family 
life in our country. 

Until the late 1980’s, marriage was a flour-
ishing institution in The Netherlands. The 
number of marriages was high, the number 
of divorces was relatively low compared to 
other Western countries, the number of ille-
gitimate births also low. It seems, however, 
that legal and social experiments in the 
1990’s have had an adverse effect on the rep-
utation of man’s most important institution. 

Over the past fifteen years, the number of 
marriages has declined substantially, both in 
absolute and in relative terms. In 1990, 95,000 
marriages were solemnized (6.4 marriages per 
1,000 inhabitants); by 2003, this number had 
dropped to 82,000 (5.1 marriages per 1,000 in-
habitants). This same period also witnessed a 
spectacular rise in the number of illegit-
imate births—in 1989 one in ten children 
were born out of wedlock (11 percent), by 2003 
that number had risen to almost one in three 
(31 percent). The number of never-married 
people grew by more than 850,000, from 6.46 
million in 1990 to 7.32 million in 2003. It 
seems the Dutch increasingly regard mar-
riage as no longer relevant to their own lives 
or that of their offspring. We fear that this 
will have serious consequences, especially 
for the children. There is a broad base of so-
cial and legal research which shows that 
marriage is the best structure for the suc-
cessful raising of children. A child that 
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grows up out of wedlock has a greater chance 
of experiencing problems in its psychological 
development, health, school performance, 
even the quality of future relationships. 

The question is, of course, what are the 
root causes of this decay of marriage in our 
country. In light of the intense debate else-
where about the pros and cons of legalising 
gay marriage it must be observed that there 
is as yet no definitive scientific evidence to 
suggest the long campaign for the 
legalisation of same-sex marriage contrib-
uted to these harmful trends. However, there 
are good reasons to believe the decline in 
Dutch marriage may be connected to the 
successful public campaign for the opening 
of marriage to same-sex couples in The Neth-
erlands. After all, supporters of same-sex 
marriage argued forcefully in favour of the 
(legal and social) separation of marriage 
from parenting. In parliament, advocates 
and opponents alike agreed that same-sex 
marriage would pave the way to greater ac-
ceptance of alternative forms of cohabita-
tion. 

In our judgment, it is difficult to imagine 
that a lengthy, highly visible, and ulti-
mately successful campaign to persuade 
Dutch citizens that marriage is not con-
nected to parenthood and that marriage and 
cohabitation are equally valid ‘lifestyle 
choices’ has not had serious social con-
sequences. There are undoubtedly other fac-
tors which have contributed to the decline of 
the institution of marriage in our country. 
Further scientific research is needed to es-
tablish the relative importance of all these 
factors. At the same time, we wish to note 
that enough evidence of martial decline al-
ready exists to raise serious concerns about 
the wisdom of the efforts to deconstruct 
marriage in its traditional form. 

Of more immediate importance than the 
debate about causality is the question what 
we in our country can do in order to reverse 
this harmful development. We call upon poli-
ticians, academics and opinion leaders to 
academics and opinion leaders to acknowl-
edge the fact that marriage in The Nether-
lands is now an endangered institution and 
that the many children born out of wedlock 
are likely to suffer the consequences of that 
development. A national debate about how 
we might strengthen marriage is now clearly 
in order. 

Signed, 
Prof. M. van Mourik, professor in contract 

law, Nijmegen University. 
Prof. A. Nuytinck, professor in family law, 

Erasmus University Rotterdam. 
Prof. R. Kuiper, professor in philosophy, 

Erasmus University Rotterdam J. Van Loon 
PhD, Lecturer in Social Theory, Nottingham 
Trent University H. Wels PhD, Lecturer in 
Social and Political Science, Free University 
Amsterdam. 

STATEMENT OF NICHOLAS ZILL, PH.D., VICE 
PRESIDENT AND DIRECTOR, CHILD AND FAM-
ILY STUDY AREA, WESTAT, INC., ROCKVILLE, 
MD 

TWO-PARENT FAMILY GOOD FOR CHILDREN 
‘‘On average, the presence of two married 

parents is associated with more favorable 
outcomes for children both through, and 
independent of, added income. Children who 
live in a household with only one parent are 
substantially more likely to have family in-
comes below the poverty line, and to have 
more difficulty in their lives than are chil-
dren who live in a household with two mar-
ried parents.’’ (quoting annual report pub-
lished by the Federal Interagency Forum on 
Child and Family Statistics, 2003) 

‘‘[T]he research evidence clearly shows 
that indicators of children’s achievement 
and social behavior are more favorable in 

two parent biological families than in two- 
parent step, adoptive, or foster families.’’ 

FACTS ON TODAY’S CHILDREN 
Nearly 25% of U.S. children under the age 

of 18 are living with only their mothers, 
typically as a result of marital separation or 
divorce or birth outside of marriage. (U.S. 
Census Bureau) 

5% of U.S. children are living with only 
their fathers. (U.S. Census Bureau) 

4% of U.S. children are living with neither 
parent. (U.S. Census Bureau) 

10% to 15% of U.S. children are living in a 
stepfamily situation, with their mother and 
a stepfather or their father and a step-
mother. (U.S. Census Bureau) 

69% of U.S. children are living with two 
married parents, but only 55% of U.S. chil-
dren are living with two married biological 
parents. (U.S. Census Bureau) 

About 1 in 3 children born in the U.S. 
today is born to unmarried parents—‘‘many 
of whom will never get married to each 
other.’’ 

STATEMENT OF PATRICK F. FAGAN, WILLIAM 
H.G. FITZGERALD FELLOW IN FAMILY AND 
CULTURE ISSUES, HERITAGE FOUNDATION 

IMPACT OF FAMILY BREAKDOWN 
60% of U.S. children born in 2000 entered a 

broken family: 33% born out of wedlock and 
27% suffering the divorce of their parents. In 
contrast, only 12% of U.S. children born in 
1950 entered a broken family: 4% born out of 
wedlock and 8% suffering the divorce of their 
parents. (CDC/NCHS Series Report) 

‘‘The children of parents who reject each 
other suffer: in deep emotional pain, ill 
health, depression, anxiety, even shortened 
life span; more drop out of school, less go to 
college, they earn less income, they develop 
more addictions to drugs and alcohol, and 
they engage in increased violence or suffer it 
within their homes.’’ 

U.S. children from intact families that 
worship God frequently have an average GPA 
of 2.94, while children from fragmented fami-
lies that worship little or not at all have an 
average GPA of 2.48. Children from intact 
families that worship little or not at all have 
an average GPA of 2.75. Children from frag-
mented families that worship frequently 
have an average GPA of 2.72. (National Lon-
gitudinal Survey of Adolescent Health). 

Mr. BROWNBACK. We have studied 
this question thoroughly. I and a num-
ber of my distinguished colleagues 
have held extensive hearings on the im-
portance of protecting and strength-
ening the institution of marriage. Tra-
ditional marriage is a boon to society 
in a variety of ways, and government 
has a vital interest in encouraging and 
providing the conditions to maintain 
as many traditional marriages as pos-
sible. Marriage has economic benefits 
not only for the spouses but for the 
economy at large. Even in advanced in-
dustrial societies such as ours, econo-
mists tell us that the uncounted but 
real value of home activities such as 
child care, senior care, home car-
pentry, and food preparation is still al-
most as large as the ‘‘official’’ econ-
omy. Not least of the reasons hetero-
sexual marriage is a positive social 
good is the fact that, in the married 
state, adults of both sexes are vastly 
healthier, happier, safer, wealthier and 
longer lived. 

It is ironic, then, that the very gov-
ernments that stand to benefit in so 
many ways from intact, traditional 

unions have, in recent years, seemed 
determined to follow policies that have 
the effect of weakening marriage. 

If the movement for civil unions and 
same-sex marriage succeeds, we may 
well be dealing a fatal blow to an al-
ready-vulnerable institution. It is pos-
sible to lose the institution of marriage 
in America. And that is precisely the 
hidden agenda of many in this cultural 
battle: To do away with the traditional 
definition of the family entirely. An in-
fluential organization of lawyers and 
judges, the American Law Institute, 
has already recommended sweeping 
changes in family law that would 
equalize marriage and cohabitation, 
extending rights and benefits now re-
served for married couples to cohab-
iting domestic partners, both hetero-
sexual and homosexual. 

Once the process of ‘‘defining mar-
riage down’’ begins, it is but a short 
step to the dissolution of marriage as a 
vital institution altogether. 

It is incumbent on this Senate to 
protect the institution of marriage 
from this vast social experiment to re-
define it out of existence. I urge my 
colleagues to vote for this constitu-
tional amendment and to do so now. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
DEATH OF AMERICAN SOLDIERS IN IRAQ 

Mr. REID. Mr. President, over 11,212 
constitutional amendments have been 
offered in Congress since the Bill of 
Rights was ratified. As I said here this 
morning, I certainly understand the 
depth of feeling of the Senators who 
have spoken on this issue. I watched 
the Presiding Officer speak this morn-
ing. I watched the Senator from Texas, 
the Senator from Kansas. I have tried 
to follow the debate very closely. I 
know the intensity of their feelings on 
this matter. 

I would like to change direction a lit-
tle bit and get back to some of other 
topics that are also important. One of 
the issues I wanted to talk about is 
what is going on in Iraq. Over the 
weekend, I don’t know how many sol-
diers were killed in Iraq. It was more 
than 10, probably 12. 

In today’s paper, the Washington 
Post, on page A11, there is a very short 
story: ‘‘Insurgents Kill Three U.S. 
Troops in Northern Iraq.’’ But if you 
read more closely, this very short story 
talks about the death of not three but 
seven American soldiers. 

This has become so routine, the 
death of our military in Iraq, that we 
bury it someplace in the back of the 
newspapers. 

This is a large newspaper, the Wash-
ington Post. I would not be surprised if 
most papers in the country don’t even 
have a story on it—seven soldiers 
killed. Between the publication of this 
yesterday morning and today, seven 
soldiers were killed, all with families. 

Today, in America, there are people 
who are still crying and will cry for 
weeks and will never forget the deaths 
of their loved ones—sons, husbands, 
neighbors. 
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Mr. President, in addition to the 

depth of the feeling we have on this 
constitutional amendment now before 
the body, let’s understand that we have 
a war going on in Iraq, and our men 
and women are being killed on a daily 
basis in significant numbers. I hope we 
will understand that when we have 
seven soldiers killed in Iraq, it should 
be more than a headline on page A–11 
of the newspaper. 

The PRESIDING OFFICER. The 
Democratic leader is recognized. 

Mr. DASCHLE. Mr. President, I know 
the majority leader is expected on the 
floor of the Senate shortly to file clo-
ture on the resolution currently pend-
ing. I must say I am baffled by the de-
cisions and actions taken by the major-
ity on occasions such as this. I am baf-
fled because when I left on Friday, I 
had made a proposal to the majority 
leader that we were prepared for an up- 
or-down vote on this resolution, with 2 
days of debate, and we would move on, 
preferably, hopefully, to homeland se-
curity. I left with the understanding 
that would be the order. 

I find now, for reasons that are still 
unclear to me, it is the majority that 
is unwilling to accept that unanimous 
consent request. We have no objections 
on our side, none. We could go to that 
resolution under unanimous consent, 
with no amendments, with an up-or- 
down vote. I have told several of our 
colleagues that would be the order, 
having had the conversation I did with 
Senator FRIST. So it is an amazing po-
sition to be in to come back today and 
realize that it is the majority that can-
not produce the unanimous consent re-
quest that would allow us the vote we 
expected we would have on Friday. Of 
course, this is on top of the unanimous 
consent vote we were expecting to have 
last week with regard to amendments 
and an ultimate final passage on class 
action. So we will have wasted a couple 
of weeks once again. I don’t know how 
many weeks we have wasted this year. 
I am going to go back and try to find 
out how many weeks have been totally 
devoid of any legislative accomplish-
ments. 

In spite of the fact that we have 
agreed, I hear all these charges of ob-
structionism. The obstructionism of-
tentimes is on the other side. They 
cannot get their act together. That is 
clearly the case here. No one should be 
misled. No one should misunderstand 
why we are having to deal with a clo-
ture motion on the motion to proceed, 
because our Republican friends don’t 
have one version, they have now sev-
eral versions they would like to bring 
to the Senate floor to have voted on be-
cause they cannot agree on one 
version. That is the truth. 

It is all the more ironic and troubling 
because this is legislation that ought 
to go through the committee, if any 
should go through. We are treating this 
as a sense-of-the-Senate resolution. We 
are amending the U.S. Constitution, 
and we are bringing language to the 
floor of the Senate that hasn’t had the 

benefit of consideration in committee, 
hasn’t had the hearings, hasn’t had the 
vote. We are treating it as just another 
old amendment. 

This is an amendment that will be 
added to a document that is precious, 
that we treasure, that we ought to 
have respect for. Frankly, to be in a 
situation like we are in now, to be 
forced into a debate under these cir-
cumstances, is just wrong. 

I intend to make a unanimous con-
sent request. I will wait until the ma-
jority leader comes to the Senate floor 
to do so, but I will then ask unanimous 
consent that we have an arrangement 
like I thought we were scheduled to 
agree to last Friday; that is, we take 
up this resolution, we have a good de-
bate, we have a vote, and then we move 
on. Under these circumstances, we 
could be at this for weeks, if not 
months, given all of the other pressing 
issues we must face. We have yet to 
deal with appropriations bills. We have 
just been briefed about the serious 
threat our country is facing—arguably 
as great a threat as any we have seen 
since 9/11—and we have yet to pass a 
homeland security bill. We have yet to 
pass the railroad security bill. We have 
yet to pass legislation to deal with our 
porous borders, our ports, our railroad 
tunnels. We have yet to find ways in 
which to help first responders. But 
somehow we can add amendment after 
amendment on gay marriage. 

Mr. President, this is a matter that 
Lynne Cheney had right this weekend. 
The wife of the Vice President said this 
ought to be left to the States. The wife 
of the Vice President was right. We 
ought to listen to her advice and let 
the States continue to make these de-
cisions, and we ought to get on with 
the business of the Senate. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Texas is recognized. 
Mr. CORNYN. Mr. President, I know 

the majority leader is coming to the 
Senate floor, and I know the Demo-
cratic leader has kindly waited until he 
has arrived to make his unanimous 
consent request. 

In the couple of minutes that remain 
until he gets here, I would like to offer 
my own response, not on behalf of any-
body else other than this one Senator 
from Texas. I, frankly, don’t think it is 
a waste of time to talk about the insti-
tution of the American family, tradi-
tional marriage, which is my strong be-
lief. I don’t think the American people 
feel it is a waste of time. We have a lot 
of important issues to discuss. I cer-
tainly think this deserves to be at the 
top of the list, although there are cer-
tainly many important issues. 

Mr. REID. Will my friend yield for a 
question? 

Mr. CORNYN. As soon as I get 
through, I will be glad to. 

One of the concerns I personally have 
about the unanimous consent request 
that will be proffered is it would not 
allow for any amendments to be made. 
I just point out to the distinguished 

Democratic leader my own concern 
that, as he pointed out, this has not ac-
tually been voted out by the Judiciary 
Committee, but it has been through a 
number of committee hearings, three 
of which I have chaired, and I believe 
there have been at least two others 
chaired on this important issue by the 
Judiciary Committee and others. 

I am concerned with the offer that we 
have an up-or-down vote on this matter 
on Wednesday, without the oppor-
tunity for anyone to offer amendments. 
That is a concern I have shared with 
the majority leader and others. Indeed, 
it was just last week on the class ac-
tion bill, where the majority leader of-
fered that piece of legislation but filled 
the amendment tree so there was no 
opportunity for our friends on the 
other side to offer an amendment, they 
objected mightily because no amend-
ments were allowed. So I remind my 
colleagues that if it is a concern that 
you cannot offer amendments on a 
piece of ordinary legislation, it is dou-
bly a matter of concern—at least it is 
to me, and I speak for myself—where 
there would be no opportunity to offer 
amendments on this legislation. 

Finally, it is my understanding that 
a cloture motion is being circulated. 
So we are not talking about weeks and 
months of debate on this issue; I think 
we are talking about a matter of days. 
I believe we ought to have a full and 
fair debate and let everybody have a 
chance to be heard. 

So far, we have not heard very much 
from our colleagues on the other side 
of the aisle on this issue. There have 
been some who, like the Democratic 
leader, have said we ought to leave it 
to the States. I and others have tried 
to articulate why that is not possible. 
I wish it was possible. 

Mr. REID. Will my friend yield now 
for a question? 

Mr. CORNYN. I will be glad to yield 
for a question. 

Mr. REID. Mr. President, there is no 
one who disagrees this matter should 
not be debated, but the Senator from 
Texas has indicated there should be a 
full and complete debate. We have 
agreed to debate it for however long he 
wants. Our suggestion is 2 days. Does 
the Senator think the debate should be 
more than 2 days? If not, for how many 
days does he think it should be? 

Mr. CORNYN. I think 2 days of good, 
strong debate would not be a bad idea, 
but I would not want to, at least up 
front, totally preclude the possibility 
of offering any amendments, and that 
may, indeed, necessitate longer debate, 
depending on what happens during the 
course of the give-and-take on the 
floor. 

Mr. REID. Again, through the Chair 
to my distinguished colleague from 
Texas, he also understands one of the 
ways we get bogged down on issues—on 
some occasions, not always—is by un-
limited amendments. The Senator from 
Texas will recall in the matter dealing 
with class action, there was no desire 
on our behalf, that is, the minority, to 
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have unlimited amendments. We indi-
cated we would have a limited number 
of amendments. 

On this constitutional amendment, 
the Senator understands if the major-
ity offers an amendment, we have peo-
ple on our side who are champing at 
the bit to offer amendments. Does the 
Senator understand that? 

Mr. CORNYN. I was not aware, Mr. 
President, that our colleagues on the 
other side of the aisle had any interest 
in offering any amendments or really 
debating this subject very much, for 
that matter, given their absence on the 
floor today. I was not aware of any 
amendments that might be offered by 
our colleagues on the other side of the 
aisle. I think that is not a bad idea my-
self. 

Mr. REID. Mr. President, again I say 
through the Chair to my distinguished 
colleague, he also understands, under 
the rules in the Senate, it would be 
very easy to delay this process for at 
least a couple weeks. As the Senator 
knows, we have all kinds of legislation 
to do, some of which was laid out by 
the distinguished Democratic leader. 

We believe—I am speaking for my-
self—it would be in the interest of the 
Senate if we could dispose of this 
amendment that was brought to the 
Senate floor at an early date and, the 
time we would want to debate it, of 
course, would be up to the majority 
leader. We are willing to debate it for 
whatever time the Senator believes ap-
propriate. Two days is certainly appro-
priate. 

I would also say to my distinguished 
colleague, we had people speak on the 
amendment today on this side. I spoke 
this morning before the Senator from 
Texas arrived. I know Senator FEIN-
STEIN has spoken, and there are others 
who certainly will speak at some time. 
The fact there has been more Repub-
licans than Democrats speaking on the 
amendment today does not take away 
from the serious view we have of this 
most important legislation. 

Mr. CORNYN. Mr. President, I appre-
ciate the questions and the oppor-
tunity the Democratic whip has given 
to respond, but that has not changed 
my view that it is not a good idea for 
this body, on something as serious as a 
constitutional amendment, to have one 
on the Senate floor, but then enter into 
a unanimous consent agreement that 
no amendments be considered. I agree 
time is precious, especially with the 
short time that remains for legislative 
action, but I do think on something as 
fundamental as the American family 
and preservation of traditional mar-
riage that a little bit of time—cer-
tainly a couple of days, maybe even a 
week I would be willing to do if it was 
necessary to actually get some action 
to address this important issue. I 
would personally want to take longer. 
Here I defer to the discussions between 
the distinguished Democratic leader 
and the majority leader. 

I yield the floor. 
Mr. DASCHLE. Mr. President, I will 

respond. As I understand it, Senator 

FRIST is not planning to come to the 
floor in the immediate time period, but 
I will just say, as the distinguished 
Senator from Texas knows, a constitu-
tional debate is a different kind of de-
bate on the Senate floor. This is not 
any other bill. The debate, of course, 
last week had to do with whether we 
could use the so-called class action bill 
as a vehicle to raise other issues that 
are of great importance to us in statu-
tory form. This is a constitutional 
amendment, amending the Constitu-
tion of the United States, therefore 
leaving open other amendments relat-
ing to the Constitution. 

Somebody could offer an amendment 
eliminating the first amendment, 
modifying the first amendment, and all 
it takes is 51 votes. Somebody could 
offer an amendment—as I understand 
it, Senator HOLLINGS is thinking very 
seriously about offering an amendment 
limiting campaign spending. That is 
actually one amendment that I have 
supported in the past. That takes 51 
votes. 

Anyone who thinks that whatever 
amendments would be offered would be 
simply relevant to marriage I think 
would be faced with a rude awakening 
that this could open up the whole Con-
stitution to a series of amendments, 
and maybe a good discussion about 
some of these other issues may be war-
ranted. Again, it is a question of time. 

It is a question of thoughtful consid-
eration about whether we want to 
amend the Constitution in ways out-
side of marriage for which there have 
not been hearings. I am told there was 
one hearing on this particular text, but 
most of the hearings that have been 
held have been held on the general 
issue of amending the Constitution and 
defining marriage. 

There is no argument, in my view, 
among many of us, most of us, about 
whether a marriage ought to be be-
tween a man and a woman. It ought to. 
The real question is whether or not we 
ought to amend the U.S. Constitution, 
and then if we open it up to amend-
ment, whether we ought to amendment 
it in other ways as well, including cam-
paign finance reform, maybe victims’ 
rights, maybe limitations on the first 
amendment. Others have suggested an 
amendment on flag burning. There are 
a lot of amendments out there. In fact, 
I am told in the 108th Congress, just 
last week I was informed that 67 con-
stitutional amendments have been pro-
posed in this Congress, in the 108th 
Congress. I am quite sure, of course, 
that not all of them were offered in the 
Senate. 

I can just imagine the array of ideas 
presented by our colleagues regarding 
amending the U.S. Constitution. As I 
say, it takes 51 votes. Ultimately, of 
course, it takes 67 votes to pass what-
ever package has been approved. But 
that is what we get ourselves into. We 
need to think very carefully. We all say 
we would support and defend the Con-
stitution each time we are sworn in as 
a U.S. Senator—support and defend the 

Constitution. Some of us see this as 
supporting and defending the Constitu-
tion in its most important way. So we 
do not take lightly these challenges, 
these situations. 

I will say again, I think it is regret-
table we have not been able to reach a 
unanimous consent agreement on how 
to proceed. We are actually going to 
vote on a motion to proceed without 
knowing what proceeding means be-
cause we do not have any way of know-
ing how many different ideas for 
amending the Constitution will be of-
fered. 

As the Senator from Nevada noted, 
we could be on this for a long time. 

I will wait to proffer this request, 
and if I am not here, I know the distin-
guished assistant Democratic leader 
will offer this consent request, but we 
will be prepared to offer it at the ap-
propriate time. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. FRIST. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. FITZ-
GERALD). Without objection, it is so or-
dered. 

Mr. FRIST. Mr. President, over the 
course of Friday, through the weekend 
and through today, we have been dis-
cussing the process for consideration of 
the marriage amendment. We have had 
a good discussion, good debate in the 
Senate both Friday and today in talk-
ing about the substance of the under-
lying amendment. 

There has been frustration expressed 
on the other side of the aisle that we 
had not agreed to their unanimous con-
sent agreement. This started discus-
sions within the last week of a proposal 
that had been made to have debate and 
then a vote on the one amendment. I 
appreciate both sides of the aisle talk-
ing, trying to bring this to appropriate 
closure. 

As majority leader, as I told the as-
sistant Democratic leader at the end of 
last week, I thought it was very impor-
tant to consult the rest of my col-
leagues beginning Friday afternoon. 
We had the discussion Friday and into 
today. After consultation with my col-
leagues, I found there is great interest 
in offering one amendment which is lit-
erally a one-sentence amendment. The 
Democratic leader has made state-
ments in the Senate and made mention 
that the overall process could take a 
long period of time. I disagree. I don’t 
think this needs to be a long, arduous 
process. 

From this side of the aisle, we have 
offered an agreement that allows for 
two votes, one on the Allard amend-
ment and then a one-sentence amend-
ment. We are giving the other side of 
the aisle both of those amendments. 
This does not have to be a difficult 
process. It does not have to be as dif-
ficult as portrayed by the other side. 
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We can be done with the whole process 
by 1 o’clock on Wednesday. That would 
be the plan. I don’t think this is an in-
ordinate amount of time to spend on 
such an important issue to the Amer-
ican people. 

I find a lot of the comments that 
have been made interesting because we 
have had our share of difficulties in 
moving as expeditiously on any piece 
of legislation recently, and now we 
have a proposed agreement by the 
other side of the aisle for a very quick 
vote. There seems to be, from their 
standpoint, this disbelief that we 
might have an amendment. 

There are many important issues to 
be considered by the Senate. I wish we 
did not have as much delay so we could 
schedule them in a timely way. This 
particular matter on marriage is a very 
important matter. We can handle this 
constitutional amendment in a very re-
sponsible, judicious, and civil way. 
That is certainly my intent. 

We have offered a unanimous consent 
agreement to do this. I am awaiting an 
answer from the other side of the aisle. 

Mr. REID. Mr. President, the prob-
lem with what has transpired over the 
weekend is Senator DASCHLE and I 
spent Friday until somewhat late in 
the afternoon calling Democrat Sen-
ators to see if they would be willing to 
go forward on gay marriage without of-
fering any amendments. There really 
was a kickback from a number of the 
Senators saying they had amendments 
to offer. We were able to contact Sen-
ators and convince them it was the 
best thing for the Senate to go directly 
to a vote on the amendment. This was 
reported in the Senate. 

We simply are unable to agree to the 
suggestion of the Senator from Ten-
nessee, the distinguished majority 
leader, because if you offer an amend-
ment, we offer an amendment, it would 
just go on forever. 

Mr. President, I ask unanimous con-
sent the motion to proceed to S.J. Res-
olution 40 be agreed to, that no amend-
ments or motions be in order to the 
joint resolution, and that the Senate 
vote on passage of the joint resolution 
at 12 noon on Wednesday, July 14. 

Mr. FRIST. Mr. President, reserving 
the right to object, as I mentioned in 
my comments a few moments ago, 
from our side of the aisle there is a 
wish to offer one other amendment. 
Again, it is an amendment we pre-
sented to the other side of the aisle. 

I, as majority leader, do not want to 
cut off that discussion, that debate, be-
cause this obviously is a very impor-
tant consideration dealing with mar-
riage. 

That being the case, I would ask the 
assistant Democratic leader to modify 
his unanimous consent request with 
the following: 

I ask unanimous consent that the motion 
to proceed be agreed to; provided further 
that the only amendments in order to the 
resolution be a first-degree amendment of-
fered by Senator ALLARD and a first-degree 
amendment to be offered by Senator SMITH; 

provided further that no other amendments 
or motions be in order to the joint resolu-
tion, and that all debate time on the resolu-
tion and amendments be equally divided be-
tween the chairman and ranking member or 
their designees; provided further that at 12 
noon, on Wednesday, July 14, the Senate pro-
ceed to a vote on the Allard amendment, to 
be followed by a vote on the Smith amend-
ment, to be followed by third reading and a 
vote on passage of S.J. Res. 40, again, as 
amended, if amended, with no other inter-
vening action or debate. 

The PRESIDING OFFICER. Does the 
Senator so amend his request? 

Mr. REID. Reserving the right to ob-
ject, Mr. President, here is the quan-
dary in which we find ourselves. If 
amendments are offered to a constitu-
tional amendment on the floor, it only 
takes a simple majority of the Senate 
to amend the resolution that is on the 
floor. 

So let’s assume that someone offers 
an amendment dealing with flag burn-
ing, even though it takes 67 votes to 
pass a constitutional amendment deal-
ing with flag burning, by a simple ma-
jority that could be attached to S.J. 
Res. 40. Or let’s assume that in addi-
tion to that, someone offers an amend-
ment on victims’ rights. Again, it 
would take 67 votes to pass a constitu-
tional amendment. But in this in-
stance, it would take 51. 

So we would have this gay marriage 
amendment strapped with not only the 
gay marriage amendment—in whatever 
fashion we find that with the amend-
ments suggested by the distinguished 
majority leader—but it would also have 
a flag burning amendment attached to 
it. It would have a victims’ rights 
amendment attached to it. And Sen-
ator HOLLINGS, as we all know, wants 
to offer an amendment dealing with 
campaign finance reform. So it just 
will not work. 

I know how hard the distinguished 
majority leader is trying to work 
something out, but I think he is going 
down the wrong road. What we should 
do is get rid of this amendment. And I 
do not say that in any derogatory fash-
ion. I say ‘‘get rid of’’ so we can go to 
other matters; we can go to something 
that we need to work on Wednesday 
afternoon. 

In a colloquy I had with the distin-
guished Senator from Texas, Mr. COR-
NYN, former attorney general of the 
great State of Texas, he said: We need 
sufficient time to discuss this amend-
ment. I said: Two days? That is what 
we have agreed to. If you want 3 days, 
we will do that. 

So we are trying to be reasonable. I 
know how strongly people feel about 
this issue, but we cannot accept a 
modification. Therefore, Mr. President, 
I object. 

The PRESIDING OFFICER. The Sen-
ator does not modify his request. 

Does the majority leader object? 
Mr. FRIST. Reserving the right to 

object, and I plan to object, Mr. Presi-
dent, but just to clarify, our unani-
mous consent request is just two 
amendments and not opening it up to 

other amendments like a flag burning 
amendment, victims’ rights, or other 
amendments. 

Mr. REID. Mr. President, I under-
stand that. 

Mr. FRIST. So our intent is to very 
much keep it very controlled in the 
consideration of amendments. With 
that being the case, having heard the 
objection to the modification, I object 
to the request. 

The PRESIDING OFFICER. Objec-
tion is heard. 

CLOTURE MOTION 
Mr. FRIST. Mr. President, I send a 

cloture motion to the desk to the pend-
ing motion. 

The PRESIDING OFFICER. The clo-
ture motion having been presented 
under rule XXII, the Chair directs the 
clerk to read the motion. 

The assistant legislative clerk read 
as follows: 

CLOTURE MOTION 
We the undersigned Senators, in accord-

ance with the provisions of rule XXII of the 
Standing Rules of the Senate, do hereby 
move to bring to a close debate on the mo-
tion to proceed to Calendar No. 620, S.J. Res. 
40, a joint resolution proposing an amend-
ment to the Constitution of the United 
States relating to marriage. 

Bill Frist, Orrin Hatch, Jim Talent, 
Wayne Allard, Mike Crapo, Mitch 
McConnell, Jeff Sessions, Larry E. 
Craig, John Cornyn, Craig Thomas, 
Jim Inhofe, Richard Shelby, Conrad 
Burns, Sam Brownback, George Allen, 
R. F. Bennett, Elizabeth Dole. 

Mr. REID. Mr. President, if I could be 
heard very briefly. I know the time is 
late. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. Mr. President, we on this 
side are disappointed with the objec-
tion that the distinguished majority 
leader made to our request. But I 
would like to add that upon the dis-
position of this matter, the marriage 
amendment, we are prepared to proceed 
to the consideration of the Homeland 
Security appropriations bill, not under 
the restrictions that were suggested by 
the distinguished Senator from Alaska, 
but we are willing to work with the 
majority on coming up with some way 
to proceed to that most important leg-
islation. We would hope the majority 
would consider going to that, if not 
next, soon thereafter. 

The PRESIDING OFFICER. The ma-
jority leader. 

Mr. FRIST. Mr. President, I appre-
ciate the comments of the assistant 
Democratic leader. Since last week, we 
have been in discussion, and we are 
working closely with Senator STEVENS, 
the distinguished chairman, and others 
in terms of an appropriate arrange-
ment to proceed to homeland security. 

Mr. President, I ask unanimous con-
sent that the live quorum as required 
under rule XXII be waived; provided 
further that notwithstanding the pro-
visions of rule XXII this vote occur at 
12 noon on Wednesday, July 14. 

The PRESIDING OFFICER. Is there 
objection? 
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Without objection, it is so ordered. 

f 

MORNING BUSINESS 

Mr. FRIST. Mr. President, I ask 
unanimous consent that there now be a 
period of morning business, with Sen-
ators speaking for up to 10 minutes 
each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

BUDGET SCOREKEEPING REPORT 

Mr. NICKLES. Mr. President, I here-
by submit to the Senate the budget 
scorekeeping report prepared by the 
Congressional Budget Office under Sec-
tion 308(b) and in aid of Section 311 of 
the Congressional Budget Act of 1974, 
as amended. This report meets the re-
quirements for Senate scorekeeping of 
Section 5 of S. Con. Res. 32, the First 
Concurrent Resolution on the Budget 
for 1986. 

This report shows the effects of con-
gressional action on the 2004 budget 
through June 25, 2004—the last day 
that the Senate was in session before 
the recent recess. The estimates of 
budget authority, outlays, and reve-
nues are consistent with the technical 
and economic assumptions of the 2004 
Concurrent Resolution on the Budget, 
H. Con. Res. 95, as adjusted. 

The estimates show that current 
level spending is above the budget reso-
lution by $8.6 billion in budget author-
ity and by $28 million in outlays in 
2004. Current level for revenues is $3.1 
billion above the budget resolution in 
2004. 

Since my last report dated April 20, 
2004, the Congress has cleared and the 
President has signed the following acts 
which changed budget authority, out-
lays, or revenues for 2004: the Surface 
Transportation Extension Act of 2004, 
Part II—P.L. 108–224; the TANF and Re-
lated Programs Continuation Act of 
2004—P.L. 108–262; the Surface Trans-
portation Extension Act of 2004, Part 
III—P.L. 108–263; the Child Nutrition 
and WIC Reauthorization Act of 2004— 
P.L. 108–265; and, an act approving the 
renewal of import restrictions con-
tained in the Burmese Freedom and 
Democracy Act of 2003—P.L. 108–272. In 
addition, the Congress has cleared for 
the President’s signature H.R. 4103, the 
African Growth and Opportunity Accel-
eration Act of 2004. 

I ask unanimous consent that the 
budget scorekeeping report be printed 
in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, DC, July 12, 2004. 
Hon. DON NICKLES, 
Chairman, Committee on the Budget, 
U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: The enclosed tables 
show the effects of Congressional action on 
the 2004 budget and are current through June 
25, 2004 (the last day that the Senate was in 
session before the recent recess). This report 
is submitted under section 308(b) and in aid 
of section 311 of the Congressional Budget 
Act, as amended. 

The estimates of budget authority, out-
lays, and revenues are consistent with the 
technical and economic assumptions of H. 
Con. Res. 95, the Concurrent Resolution on 
the Budget for Fiscal Year 2004, as adjusted. 

Since my last letter, dated April 19, 2004, 
the Congress has cleared and the President 
has signed the following acts, which changed 
budget authority, outlays or revenues for 
2004: 

The Surface Transportation Extension Act 
of 2004, Part II (Public Law 108–224); 

The TANF and Related Programs Continu-
ation Act of 2004 (Public Law 108–262); 

The Surface Transportation Extension Act 
of 2004, Part III (Public Law 108–263); 

The Child Nutrition and WIC Reauthoriza-
tion Act of 2004 (Public Law 108–265); and 

An act approving the renewal of import re-
strictions contained in the Burmese Freedom 
and Democracy Act of 2003 (P.L. 108–272). 

In addition the Congress has cleared for 
the President’s signature H.R. 4103, the 
AGOA Acceleration Act of 2004. 

The effects of these actions are detailed in 
Table 2. 

Sincerely, 
DOUGLAS HOLTZ-EAKIN, 

Director. 
Enclosures. 

TABLE 1.—SENATE CURRENT-LEVEL REPORT FOR SPEND-
ING AND REVENUES FOR FISCAL YEAR 2004, AS OF 
JUNE 25, 2004 

[In billions of dollars] 

Budget res-
olution 

Current 
level1 

Current 
level over/ 
under (–) 
resolution 

On-Budget 
Budget Authority .................. 1,873.5 1,882.1 8.6 
Outlays ................................. 1,897.0 1,897.0 * 
Revenues .............................. 1,331.0 1,334.1 3.1 

Off-Budget 
Social Security Outlays ........ 380.4 380.4 0 
Social Security Revenues ..... 557.8 557.8 * 

1 Current level is the estimated effect on revenue and spending of all leg-
islation that the Congress has enacted or sent to the President for his ap-
proval. In addition, full-year funding estimates under current law are in-
cluded for entitlement and mandatory programs requiring annual appropria-
tions even if the appropriations have not been made. 

Note.—* = less than $50 million. 
SOURCE: Congressional Budget Office. 

TABLE 2.—SUPPORTING DETAIL FOR THE SENATE CURRENT-LEVEL REPORT FOR ON-BUDGET SPENDING AND REVENUES FOR FISCAL YEAR 2004, AS OF JUNE 25, 2004 
(In millions of dollars) 

Budget authority Outlays Revenues 

Enacted in previous sessions: 
Revenues ........................................................................................................................................................................................................................................................................... n.a. n.a. 1,330,756 
Permanents and other spending legislation 1 ................................................................................................................................................................................................................. 1,117,131 1,077,938 n.a. 
Approproiation legislation ................................................................................................................................................................................................................................................. 1,148,942 1,179,843 n.a. 
Offsetting receipts ............................................................................................................................................................................................................................................................ ¥365,798 ¥365,798 n.a. 

Total, enacted in previous sessions: ........................................................................................................................................................................................................................... 1,900,275 1,891,983 1,330,756 

Enacted this session: 
Surface Transportation Extension Act of 2004 (P.L. 108–202) ....................................................................................................................................................................................... 1,328 0 0 
Social Security Protection Act of 2004 (P.L. 108–203) ................................................................................................................................................................................................... 685 685 0 
Welfare Reform Extension Act of 2004 (P.L. 108–210) ................................................................................................................................................................................................... 107 59 0 
An act to reauthorize certain school lunch and child nutrition programs through June 30, 2004 (P.L. 108–211) ..................................................................................................... 6 6 0 
Pension Funding Equity Act of 2004 (P.L. 108–218) ...................................................................................................................................................................................................... 0 0 3,363 
An act to require the Secretary of Defense to reimburse members of the United States Armed Forces for certain transportation expenses (P.L. 108–220) .................................. 13 7 0 
Surface Transportation Extension Act of 2004, Part II (P.L. 108–224) .......................................................................................................................................................................... 482 0 0 
TANF and Related Programs Continuation Act of 2004 (P.L. 108–262) ......................................................................................................................................................................... 80 35 0 
Surface Transportation Extension Act of 2004, Part III (P.L. 108–263) ......................................................................................................................................................................... 422 0 0 
Child Nutrition and WIC Reauthorization Act of 2004 (P.L. 108–265) ........................................................................................................................................................................... 7 6 0 
An act approving the renewal of import restrictions contained in the Burmese Freedom and Democracy Act of 2003 (P.L. 208–272) .................................................................... ............................ ............................ ¥2 

Total, enacted this session .......................................................................................................................................................................................................................................... 3,130 797 3,361 

Passed pending signature: AGOA Acceleration Act of 2004 (H.R. 4103) ................................................................................................................................................................................ 0 0 ¥2 
Entitlements and mandatories: Difference between enacted levels and budget resolution estimates for appropriated entitlements and other mandatory programs .............................. ¥21,334 4,221 n.a. 
Total Current Level 1 2 ............................................................................................................................................................................................................................................................... 1,882,071 1,897,001 1,334,115 
Total Budget Resolution ............................................................................................................................................................................................................................................................ 1,873,459 1,896,973 1,331,000 
Current Level Over Budget Resolution ...................................................................................................................................................................................................................................... 8,612 28 3,115 
Current Level Under Budget Resolution .................................................................................................................................................................................................................................... n.a. n.a. n.a. 

1 Pursuant to section 502 of H. Con. Res. 95, the Concurrent Resolution on the Budget for Fiscal Year 2004, provisions designated as emergency requirements are exempt from enforcement of the budget resolution. As a result, the cur-
rent level excludes $82,460 million in budget authority and $36,644 million in outlays from previously enacted bills. 

2 Excludes administrative expenses of the Social Security Administration, which are off-budget. 
Source: Congressional Budget Office. 
Notes: n.a. = not applicable; P.O. = Public Law. 

TRIBUTE TO RONALD R. MAZIK 

Mr. HARKIN. Mr. President, today I 
want to take a few minutes to remem-
ber Ronald R. Mazik and pay tribute to 
the many contributions he has made to 

his community, to his profession, and 
to this country. 

Ron played many roles and achieved 
much in his lifetime. As an athlete, en-
gineer and businessman, he excelled in 

a wide array of endeavors. Of his many 
achievements, one is particularly de-
serving of mention: as a pioneer in the 
field of telehealth. 
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