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what happened? They punted. They
moved it out on procedural grounds
and did not state clearly what their
view of it is. A number of their rulings,
frankly, would indicate that it is not
appropriate.

The Supreme Court has a problem in
a lot of issues. They are not perfect.
People are not without flaw. Many of
these decisions are made by just a slim
majority. It is not nine votes that are
needed out of nine; it is only five, a
majority. Five judges can redefine
marriage and do a lot of other defini-
tions that can impact significantly this
country if they don’t show personal
discipline and fidelity to the law.

Let me just say this: This is the
whole basis of a debate in this body be-
tween our Members on the other side of
the aisle and on this side of the aisle
and President Bush over judges. It is
over whether or not judges will show
restraint, whether they will remain
true to the document, and not use the
opportunity to rule as an opportunity
to impose their personal views on the
American public. That is what this de-
bate is about over judges. It is not Re-
publicans this, and Democrats that,
how many judges I confirmed here and
how many judges you confirmed there.
It is a deep, fundamental difference.

The liberal activist groups in this
country cannot win at the ballot box.
So they are determined to utilize court
rulings like this to further their agen-
das that are contrary to the American
people.

I make one point before I wrap up.
We have the language from the U.S.
Supreme Court, our Supreme Court. In
Lawrence v. Texas, Justice Kennedy,
writing for a six-person majority, says:

In Planned Parenthood of Southeastern
Pennsylvania v. Casey, the court reaffirmed
the substantive force of the liberty protected
by the Due Process Clause.

When the Presiding Officer was in
law school and was taught law, I am
not sure he was told there was a sub-
stantive due process right to liberty. I
don’t think substantive due process is
mentioned in the Constitution, but
here we have ‘‘liberty protected by the
Due Process Clause. The Casey decision
again confirmed that our laws and tra-
dition afford constitutional protection
to personal decisions relating to mar-
riage, procreation, contraception, fam-
ily relationships, child rearing, and
education. . .”

This case has to do with whether a
State could prohibit sodomy, and they
ruled they could not. It says in the
case, Casey confirmed that our laws
and our tradition afford constitutional
protection. So we are defining the Con-
stitution, this says. The Constitution
says you have a right to ‘‘protection to
personal decisions relating to mar-
riage, procreation, contraception,” and
more.

Then further it says:

Persons in a homosexual relationship may
seek autonomy for these purposes, just as
heterosexual persons do.

Obviously referring back to marriage
above.
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That is a pretty good indication that
the Supreme Court—in dicta, not a
holding of the case but in language and
logic—made a clear suggestion they
were prepared to rule that heterosexual
marriage could not exist without ho-
mosexual marriage.

Let’s hear how one of the brilliant
Justices of the Court, Justice Scalia,
who believes the Court should show re-
straint, analyzed the impact of it. Jus-
tice Scalia said it does mean we must
recognize same-sex marriages.

Justice Kennedy says in the decision,
“The present case . . . does not involve
whether the government must give for-
mal recognition to any relationship
that homosexual persons seek to
enter.”” But, the logic and language I
read earlier indicated that.

Justice Scalia, who dissented from
the case, said in his dissent, ‘“This case
‘does not involve’ the issue of homo-
sexual marriage only if one entertains
the belief that principle and logic have
nothing to do with the decisions of this
court.”

Justice Scalia is correct. If you read
the logic of that Court decision, the
language they used—dicta that it was—
would indicate that is where they are
heading, and six judges signed off on
that language. It only takes five.

When a case comes up of this kind,
we can say with certainty there is a
likelihood, and many scholars believe a
very high likelihood, that the Court
would rule that traditional marriage is
too restrictive, it has to be changed
from the way the people have defined
it. We do not have to accept that. We
have every right to amend the Con-
stitution. The laws in the Constitution
provided for slavery—that was
changed. The laws of the Constitution
provide for free speech. It applies to
every State. The right to keep and bear
arms. All kinds of guarantees are in
our Constitution. The American people
can define what marriage is.

This amendment is narrowly drawn.
It does not in any way threaten lib-
erties. It does not take our money, it
will not put us in jail, it will not do all
these horrible things that sometimes
you have to deal with in the law if you
are not careful and the Constitution
might get away from you. It is a nar-
rowly drawn matter dealing with one
issue, and that is marriage. We have
every right to do that.

I am disappointed that some of the
people I know, particularly on the
other side of the aisle, are not going to
vote for this constitutional amend-
ment, and they are not even here to
talk about the amendment. They don’t
want to talk about it. They say it is
somehow wrong to discuss it during a
time when we are leading up to an elec-
tion. What is wrong with that? What is
wrong with having a vote?

The reason it is coming up now is be-
cause a month and a half ago is when
the marriages first started being con-
ducted in Massachusetts, November
was when the first ruling came out of
there, and last year was Lawrence V.
Texas.

July 9, 2004

This has been building. Law reviews
by liberal law professors are pushing
this issue all over the country. Law-
suits are being filed throughout the
country.

The pressure is on to destroy the tra-
ditional definition of marriage. It is
time and perfectly appropriate for us
to deal with it. I hope we will. The
American people need to be watching
this vote, watching the issues that are
debated. They need to ask themselves
how much confidence they have in
their representatives if they do not
share their views on this important
issue.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr. AL-
LARD). Without objection, it is so or-
dered.

———

NONGERMANE AND NONRELEVANT
AMENDMENTS UNDER CLOTURE

Mr. REID. Mr. President, yesterday
the chairman of the Judiciary Com-
mittee, my friend, the distinguished
Senator from Utah, Mr. HATCH, just
prior to the cloture vote on the class
action bill, made a statement that I
want to talk about briefly today.

He said Members can bring up non-
germane or nonrelevant amendments
after cloture is invoked. I am reading
from page S7818 of the CONGRESSIONAL
RECORD where he said:

Keep in mind that if we invoke cloture,
that doesn’t mean those who want to bring
up extraneous, nongermane amendments or
nonrelevant amendments can’t do it. They
can bring them up after cloture, but they are
going to have to get a supermajority vote to
win. That doesn’t foreclose them.

That simply is not valid.

If cloture is invoked, you can bring
up a nongermane amendment, but if
anyone raises a point of order that
your amendment is not germane, that
amendment falls automatically. There
is no such supermajority motion avail-
able like there is under the Budget Act.
The amendment fails without a vote—
fails or falls without a vote, however
you want to term it. The only way you
can get a vote is if you choose to ap-
peal the Chair’s ruling that your
amendment is not germane. If you are
successful, you will set a precedent
that will permanently throw out the
germaneness rule under cloture, and
such an appeal of the Chair’s ruling is
a majority vote, not a supermajority
vote.

So the fact remains: Nongermane and
nonrelevant amendments are not in
order once cloture is invoked, and
there is no such supermajority motion
available to make them in order.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, I want to
add to the statement I completed. In
the situation Senator HATCH talked
about and I commented on, you could
the day before file a special motion and
ask that the rules be set aside and that
would take a two-thirds vote. So I
guess that could be the supermajority
he was talking about. It would be ex-
tremely difficult to do. You would have
to file a notice the day before. I don’t
think that would likely happen. But I
wanted to make sure the record was
clear that I did not miss anything.

——

BURMA

Mr. McCONNELL. Mr. President, I
want to commend the President for re-
newing import sanctions against the
repressive military junta in Burma.
The quick action of both Congress and
the President on this matter under-
scores America’s commitment to free-
dom and justice in that country.

Unfortunately, there have been no
significant developments inside Burma
since I last spoke on this issue several
weeks ago. In 2006, Burma is expected
to assume chairmanship of the Associa-
tion of Southeast Asian Nations,
ASEAN; there could be no greater loss
of face to ASEAN or the region.

I am pleased that some of our allies
in the European Union, E.U. have
taken a principled stand over Burma’s
participation in the upcoming Asia-Eu-
rope Meeting, ADEM. However, the
United Nations must do more to re-
store democracy to the Burmese peo-
ple.

We need a full court press on the
junta, which must entail the down-
grading of diplomatic relations with
the illegitimate State Peace and Devel-
opment Council, SPDC, by placing its
senior representative in Washington on
the next flight to Southeast Asia. We
do not have a U.S. Ambassador in Ran-
goon; the junta should not have one
here.

I ran into the SPDC’s ‘“‘ambassador’’
in Washington at a July 4th celebra-
tion at the State Department, and told
Mr. Linn Myaing to free Burmese de-
mocracy leader DAW Aung San Suu
Kyi.

I find it incredible that someone from
such an odious regime would be invited
to celebrate the independence of the
freest country in the world. Someone is
clearly asleep at the wheel over in
Foggy Bottom.

HONORING OUR ARMED FORCES

HONORING STAFF SGT. STEPHEN G. MARTIN

Mr. BAYH. Mr. President, I rise
today with a heavy heart and deep
sense of gratitude to honor the life of a
brave young man from Warsaw, IN.
Staff Sgt. Stephen G. Martin, 39 years
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old, died in the Walter Reed Army Med-
ical Center in Washington, DC, after
sustaining serious injuries at the hands
of a suicide bomber, just outside a U.S.
military compound in Mosul, Iraq. Ste-
phen sacrificed his own life to save the
lives of hundreds of fellow soldiers by
causing the suicide bomber to ignite
the bomb before entering the com-
pound. One other soldier also lost his
life in this selfless and heroic action.

Stephen spent his early childhood
and junior high years in Columbia
City, IN. He then moved to Pennsyl-
vania and graduated from East
Pennsboro High School in 1983. Stephen
later joined the Army’s 101st Airborne
Division and worked to become a mem-
ber of the Trenton, NJ Police Depart-
ment, until he moved to Rhinelander,
WI where he was a sergeant in the de-
partment. Just last year, Stephen
joined the Army Reserve 330th Military
Police Detachment. He was deployed to
Iraq to help train local police forces.
Stephen’s sister, Susan Fenker, told
the Fort Wayne Journal Gazette that
Stephen told his family ‘‘he was proud
to help Iraqis build a free society and
give hope to the next generation.”
With his entire life before him, Ste-
phen chose to risk everything to fight
for the values Americans hold close to
our hearts, in a land halfway around
the world.

Stephen was the twenty-ninth Hoo-
sier soldier to be killed while serving
his country in Operation Iraqi Free-
dom. This brave young soldier leaves
behind his father, Jim; his mother,
Carolyn; his wife, Kathy; his two
daughters, Jessica and Brianna; his
son, Seth; and stepdaughters Jackie,
Jessica and Kaitlyn. May Stephen’s
children grow up knowing that their
father gave his life so that young Iraqis
will some day know the freedom they
enjoy.

Today, I join Stephen’s family, his
friends and all Americans in mourning
his death. While we struggle to bear
our sorrow over his death, we can also
take pride in the example he set, brave-
ly fighting to make the world a safer
place. It is his courage and strength of
character that people will remember
when they think of Stephen, a memory
that will burn brightly during these
continuing days of conflict and grief.

Stephen was known for his dedicated
spirit and his love of country. When
looking back on the life of his late
friend and co-worker, Rhinelander Po-
lice Chief Glenn Parmeter told the
Fort Wayne Journal Gazette, ‘‘He was
always a soldier striving to bring about
a better life for everyone, whether as a
Rhinelander police officer or a military
policeman in Iraq.” Today and always,
Stephen will be remembered by family
members, friends and fellow Hoosiers
as a true American hero and we honor
the sacrifice he made while dutifully
serving his country.

As I search for words to do justice in
honoring Stephen’s sacrifice, I am re-
minded of President Lincoln’s remarks
as he addressed the families of the fall-
en soldiers in Gettysburg: ‘“We cannot
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dedicate, we cannot consecrate, we
cannot hallow this ground. The brave
men, living and dead, who struggled
here, have consecrated it, far above our
poor power to add or detract. The
world will little note nor long remem-
ber what we say here, but it can never
forget what they did here.’”’” This state-
ment is just as true today as it was
nearly 150 years ago, as I am certain
that the impact of Stephen’s actions
will live on far longer than any record
of these words.

It is my sad duty to enter the name
of Stephen G. Martin in the official
record of the United States Senate for
his service to this country and for his
profound commitment to freedom, de-
mocracy and peace. When I think about
this just cause in which we are en-
gaged, and the unfortunate pain that
comes with the loss of our heroes, 1
hope that families like Stephen’s can
find comfort in the words of the proph-
et Isaiah who said, ‘‘He will swallow up
death in victory; and the Lord God will
wipe away tears from off all faces.”

May God grant strength and peace to
those who mourn, and may God be with
all of you, as I know He is with Ste-
phen.

——
LOCAL LAW ENFORCEMENT ACT
OF 2003
Mr. SMITH. Mr. President, I rise

today to speak about the need for hate
crimes legislation. On May 1, 2003, Sen-
ator KENNEDY and I introduced the
Local Law Enforcement Enhancement
Act, a bill that would add new cat-
egories to current hate crimes law,
sending a signal that violence of any
kind is unacceptable in our society.

On October 14, 1992, Robert K.
Woelfel, a transgendered individual,
was shot twice by a shotgun blast. Har-
old Maas, the assailant, claimed to
have been assaulted by an unidentified
transgendered individual the year be-
fore and allegedly shot Woelfel in ret-
ribution for that crime.

I believe that Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. I believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

———

POLITICAL EXPEDIENCY

Mr. LEAHY. Mr. President, I am
struck by the way the Republican ma-
jority is managing the Senate. I have
noted that we do not yet have a Fed-
eral budget resolution. It is July and
we have as yet considered only one ap-
propriations bill, and that one bill still
has to be resolved with the House. We
have yet even to consider the other 12
appropriations bills that are normally
regarded as ‘must pass’’ legislation—
that is unless Republicans intend to
shut the Government down, again.
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