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Here are the people who work for this
company. He could have been doing
oversight of the people within his com-
pany and the market manipulation,
particularly since these individuals,
executives of his company, had come
before Congress basically telling every-
body that they were doing their job
and that market manipulation was not
occurring.

I have a great deal of concern about
whether this indictment of Ken Lay is
going to bring justice for the American
people and the ratepayers. Again, I ap-
plaud DOJ for getting the indictment,
but the question is whether people who
are still being impacted by this crisis
are going to get relief.

What does Chairman Pat Wood of the
Federal Energy Regulatory Commis-
sion say about Enron? At the time this
happened, Pat Wood continued to be, I
guess, a market-oriented person even
though the deregulation experiment in
California had proven to be ill-fated, it
was proven people would take advan-
tage and manipulate the market. The
publication, Inside FERC, wrote that
Pat Wood believed that “‘the
marketmaking style created by Enron
should be emulated by other companies
and supported by regulators.”

This is after Enron’s bankruptcy.
Enron had gone bankrupt and we had
the chairman, supported by Ken Lay—
we had the Federal regulator, who is
the policeman on the beat supposedly
protecting people—saying Enron
should be emulated.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Ms. CANTWELL. I ask unanimous
consent for an additional 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. CANTWELL. I thank the Chair.
What else did Chairman Pat Wood say
about Enron and the market manipula-
tion? I get that he thinks a market
needs to be open, but a market without
transparency and a market without ag-
gressive regulators to make sure they
monitor for manipulation is not a true
market.

Pat Wood, again according to Inside
FERC, shortly after Enron went bank-
rupt, said, While Enron may be a
“‘goner,” . . . ‘“the innovation and en-
trepreneurial [spirit] that character-
ized this company remain . . .”’

I will hope Mr. Wood’s observations
have changed by today with the 65-
page, 1ll-count indictment of Mr. Lay.
There are lots of things going on here,
and the entrepreneurial spirit that he
thought existed in 2001 has definitely
been characterized in a different light
today. It has been shown that market
manipulation has happened and was
perpetrated by Enron.

I think where we are is taking a clos-
er look at a deeper philosophy of what
Chairman Wood really believes. It is a
philosophy, again, where Chairman
Wood of the Federal Energy Regu-
latory Commission was quoted as say-
ing:

. the new breed of energy company, in
fact, is going to be the only game in town 5
years from now.
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That is his philosophy. This leads to
the kind of hands-off approach for
which Ken Lay lobbied. And again, an
approach that the Governmental Af-
fairs Committee said Enron attempted
to put in place through direct and indi-
rect influence on the Federal energy
regulators. This is basically the policy
I think got us into so much trouble in
California, without regulators respond-
ing in due time. It is the same philos-
ophy that has gotten utilities in about
10 States in financial risk because
Enron continues to sue them. Pat
Wood is clear in his philosophy. He
thinks that the Enron model is the
only game in town and it is the way we
should proceed.

I can tell you, I don’t think it is the
only game in town. I don’t think we
are doing enough on this matter. This
body needs to take a firm stand that
market manipulation is wrong. It can’t
be just and reasonable. It can’t be in
the public interest. And it is not what
we ratepayers across the country
should be forced to pay on.

Again, Pat Wood, Chairman of the
Federal Energy Regulatory Commis-
sion, has said, ‘“We’re doing the max-
imum we can do.”

We are doing the maximum we can
do. He said that in January of this
year. In January of this year, while the
utility in my State, in Snohomish
County, was being the policeman on
the beat, transcribing audiotapes, look-
ing through documents, doing all the
homework the Federal energy regu-
lators should be doing. While Pat Wood
was making the same statement saying
we are doing all we can do, my con-
stituents in Washington State were
proving there was a heck of a lot more
to do to give ratepayers justice.

Again, I applaud what the Depart-
ment of Justice has done in the indict-
ment of Ken Lay. They are going to try
to get to the bottom of this story. But
what my colleagues need to realize,
and understand, is we have an imbal-
ance. We cannot have the Department
of Justice doing a great job with its
Enron task force and prosecution of
various Enron executives on account-
ing and securities fraud. We can’t have
the SEC doing a great job on making
sure there are new securities regula-
tions in place to make sure these viola-
tions don’t happen again, and then
have the Federal energy regulators
who are in charge of protecting rate-
payers fall down on the job. That is ex-
actly what has happened. They have
fallen down on the job, they are not
protecting ratepayers. We are going to
see that after this indictment we are
going to continue to pursue this case in
the Senate, if we have to, and in the
House of Representatives, to make sure
that all Federal agencies do their job,
and they are giving justice to rate-
payers who have been impacted by
fraudulent contracts.

I yield the floor.

Mr. BINGAMAN. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER (Mr. EN-
SIGN). The clerk will call the roll.
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The bill clerk proceeded to call the
roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

————

CLASS ACTION FAIRNESS ACT OF
2004

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of S. 2062, which
the clerk will report.

The assistant legislative clerk read
as follows:

A Dbill (S. 2062) to amend the procedures
that apply to consideration of interstate
class actions to assure fairer outcomes for
class members and defendants, and for other
purposes.

Pending:

Frist amendment No. 3548, relative to the
enactment date of the act.

Frist amendment No. 3549 (amendment No.
35648), relative to the enactment date of the
act.

Frist amendment No. 3550 (to the instruc-
tions of the motion to commit), relative to
the enactment date of the act.

Frist amendment No. 3551 (amendment No.
3550), relative to the enactment date of the
act.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

Mrs. BOXER. Mr. President, I know
that most in the Chamber, and those
who are in their offices, went home to
their home States over the Fourth of
July break. It is always a treat for me
to do that because, frankly, I think I
come from one of the most beautiful
places in the world. For me to go to
California and get ‘‘rooted” in why I
want this job, to protect that beautiful
place, and to protect the people who
live there and to work for them, it is
always a joy.

Constituents asked me: What are you
going to be doing when you come back?
They had asked me about a number of
issues they cared about. They are wor-
ried about this economy. They say it is
uneven. They point out that college
tuition is going up more than 20 per-
cent. They are squeezed. They point
out that gasoline prices in our State
are raging. It is costing them more.
They point out that their health care
premiums are going up. They are wor-
ried about even keeping health insur-
ance. Some of them do not have any.

Those on Medicare are very worried
about what they view as a false prom-
ise of the administration’s Medicare
proposal which was supposed to be so
great for them in terms of prescription
drugs. It turns out the thing is so bu-
reaucratic and such a nightmare they
cannot figure it out.

Not only that, they express shock
when I tell them in that bill we do
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something outrageous, saying to Medi-
care, you cannot negotiate for lower
prices for the people on Medicare. Con-
stituents say: Wait a minute. Why does
that make sense? If you are sitting
across the table from someone and you
represent 40 million senior -citizens,
you have a good card in your hand that
you can play. You can say, if you want
to have your high blood pressure medi-
cine on our formulary, if you want to
have your heart medicine on our for-
mulary, if you want to have an arthri-
tis drug on our formulary, you have to
give us a better deal.

No, this administration and the ma-
jority in this body decided to tell Medi-
care they could not negotiate for lower
drug prices for our seniors.

When I go home, people are flooding
me with these questions. They are very
worried about Iraq. What is the plan?
What is the plan to get more help
there? Why are we spending so much
there? Why aren’t we focusing on our
problems at home? This is what I heard
all over my State.

They ask: Senator, what is on the
agenda when you get back? Which one
of these issues are you going to take
up? What about rail security? We are
worried about that because we have a
lot of Amtrak ridership in California.
What about nuclear plant security?
When are you doing more about that? I
have to tell them the truth; that is, I
am not in charge. My party is not in
charge of the Senate. The Republican
leadership has chosen, instead of put-
ting any of those issues you have men-
tioned on the agenda, they are taking
up class action reform because there is
too much forum shopping—at which
point they look at me and ask, What?—
and we have to protect business from
these consumer complaints.

They kind of look at me quizzically
and say: There are other things that
mean a lot more to my family. Then
they ask: What are you going to take
up after you take up class action re-
form? We are going to talk about gay
marriage. And they say: Well, wait a
minute. Every day in my life I have all
these pressing issues; I thought the
States handled that issue. Well, I say,
you are right; the States have always
handled that issue.

I find it amazing, given the Repub-
licans are in charge of this Senate and
they always believe in States rights
and local control, they are now going
to bring up the issue of gay marriage,
and not only take it up—it was taken
up once before; Bob Barr in the House
wrote the Defense of Marriage Act, and
Bob Barr said that would take care of
everything and still says it takes care
of everything—but, no, they are going
it take the most precious document
known to human kind, the Constitu-
tion of the United States, and they are
going to now talk about marriage in
the Constitution. In fact, marriage has
been sacred in the various religions,
along with the rules surrounding mar-
riage, and the States have handled
marriage for years.
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My constituents are completely con-
fused. They have many worries. They
have many concerns. They are worried
about the fact they are not respected
abroad. They are worried about this re-
covery that they see as very wobbly.
They see better corporate profits—al-
though those seem not to be going as
well—and they do not see the increases
in their standard of living.

If we look at the numbers, the in-
crease in the take-home pay, when you
include inflation and the high cost of
living, has only gone up about 1 per-
cent, while all the other issues have
gone up over 20 percent, the issues peo-
ple deal with every day.

Now I come back to Washington and
I am called to a meeting in a secret
room in the Capitol. The press knows
all about this. We are called to a secret
room in the Capitol. We have to discuss
the threats to our country. This is very
serious stuff. Of course, I cannot go
into everything that was said, but I can
state what has been reported in the
press, which is not classified. And that
is, we need to be on the alert at home.
We have known since September 11
that al-Qaida has cells in our country
and that they never give up. If they
fail, they go back again. We know all
this. We need to stay ahead of the
threat.

That is why I am so proud to be on
the Commerce Committee. I am so
proud to have as part of the portfolio of
the Commerce Committee, rail secu-
rity, aviation security, and port secu-
rity. These are key issues. Since Ma-
drid, for example, and the horrible
bombing of the train there, we need to
be on our toes. That means we need to
pass rail security legislation.

This is the great news I have for my
constituents and for all Americans. At
a time when we are in the middle of an
election, where there is a lot of dis-
agreement, where we have even seen
language that is prohibited to be used
in the Senate being used by the Vice
President of the United States—in
other words, a time where emotions are
running high politically—guess what
happened on rail security. Every single
member of the committee voted for
that bill—every single member. From
liberal to conservative, to moderate,
everybody voted for that bill. That
means we could easily take up that
bill. That means we could easily pass
that bill.

But what do we have before the Sen-
ate? Class action. The people who want
us to pass this bill say there is a lot of
abuse and that we need to make sure
we take these cases away from the
States and put them more into the
Federal courts. Again, I find it unbe-
lievable that we have a Republican ma-
jority that keeps saying, States rights,
States take care of it, States do it, but
when they are not happy with the way
it goes—oops, forget that. As Roseanne
Rosanna-Dana used to say, ‘‘Never
mind.”” Take it to the Federal court.
Everyone knows what will happen
there.
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A lot of these cases are very impor-
tant. We remember Dalkon Shield was
one of those class action cases where
women were dying. Not until there was
a class action lawsuit was that fixed.
That does not mean there aren’t
abuses. It does not mean that we can-
not have reforms.

It does say to me that there is no
crying need to take this up when we
are called to room 407 for a secret brief-
ing about the threats that face this
country before the election. It is ex-
traordinary to me. And I believe the
American people who are watching
what we do here are thinking: What is
the Senate doing about my life, about
my family, about what I need for my
kids?

I went to a press conference on the
minimum wage. Do you know the min-
imum wage has not been raised in 8
years? Every colleague here has had a
pay raise. For 8 years the minimum
wage has not been raised. People are
living below the poverty line. Mr.
President, 61 percent of those people
happen to be women, many single
moms. All we want is a chance to do
that. We should do that by unanimous
consent today. Why do we need to de-
bate it? Eight years long and no in-
crease in the minimum wage, zero.

These are people who work hard.
These are not mostly teenagers; these
are grownups who are working hard to
support their families on the minimum
wage. The cost of living has gone up 14
percent in those 8 years. The minimum
wage has stayed stagnant. These people
are falling, falling, falling, falling—and
we talk about family values here? And
we are rushing to do a marriage
amendment when the States are taking
care of that?

My State has decided what it wants
to do. They have a law. It is not per-
fect. It says there are domestic part-
nerships and they have rights and re-
sponsibilities. We could make it better.
But do you know what. My State has
taken care of this, thank you very
much.

It is all about politics, folks, let’s
face it. For 5 minutes, why don’t we
put aside politics and pass the min-
imum wage and help the millions of
people who need it to be done? What
are we talking about? We are talking
about an increase, over a couple years,
of $3,800 a year for these people, who
will still be below the poverty line. I
bet if you had a vote in this Senate,
the way it is made up, to give more tax
breaks to the people making a million
bucks a year, it would fly through
here, it would fly through this place,
even though those in the million-dollar
range are already getting back hun-
dreds of thousands of dollars a year.
Imagine.

So every once in a while I come down
to this Senate floor and I say: Why am
I here? What are we doing? Are we
meeting the needs of the people? And
this is a perfect time to do it because
there is a bill on the Senate floor that
not one person in my State, except
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high-paid lobbyists in very fancy suits,
want to take up. This is true. The
things we should take up, the things we
talk about in that room, that secret
room in the Capitol—making our rail
systems safe, making our ports safe,
making our buses safe—oh, no, we do
not have time for that because after we
do this for the big businesses in this
country, oh, we are going to go on to
gay marriage before the Democratic
Convention so some people can cast a
vote that might hurt them in their
election. Shame on us. We should be
better than that as Senators. We
should be better. So I am going to give
us a chance to be better.
UNANIMOUS CONSENT REQUEST—S. 2273

Mr. President, I ask unanimous con-
sent that the Senate proceed to cal-
endar No. 536, S. 2273, the Rail Trans-
portation Security Act, that the bill be
read a third time and passed, and that
the motion to reconsider be laid upon
the table.

The PRESIDING OFFICER. The
Chair informs the Senator from Cali-
fornia that in my capacity as a Senator
from the State of Nevada, I object at
this time.

Mrs. BOXER. I understand.

Mr. REID. Mr. President, will the
Senator yield for a question?

Mrs. BOXER. I will yield for a ques-
tion.

Mr. REID. Is the Senator from Cali-
fornia saying that we should be en-
gaged on the Senate floor today on
issues relating to homeland security;
that is, the security of the State of
California, the State of Nevada, and
the other 48 States, and that we should
not be wasting our time on class ac-
tion? Next we are going to go to a gay
marriage amendment. Would the Sen-
ator acknowledge no matter how
strongly people feel about this gay
marriage amendment, it has no—zero—
I am from Nevada; I do not gamble per-
sonally, but I know a little bit about
it, having been chairman of the Gam-
ing Commission—it has zero chance of
passing. None. It won’t pass. And we
are going to spend valuable Senate
floor time on an amendment that
stands absolutely no chance of passing
when we have at the desk the home-
land security appropriations bill, and I
have been told today we are not going
to go to that until September.

Now, is the Senator saying we should
not be doing class action, we should
not be doing gay marriage, we should
be doing things that make my family
and your family and the rest of Amer-
ica safe from these evil terrorists?

Mrs. BOXER. Mr. President, I thank
my friend. It is obvious he sees it the
way I see it.

We were called up to a secret meeting
today to hear about all the threats on
our Nation. That is not an idle trip up
to that room. If it is to mean anything,
we better get busy. I meet with my
local police and fire. Do you know
what? When there is a terrorist attack,
the White House does not get the call;
the Senate does not get the call; the
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House does not get the call. They dial
911, and our local people—be they in
Nevada, be they in New Mexico, be
they in California—get the call. They
are hurting.

The bill I wanted to get us to vote on
today—and I have a couple of others I
am going to ask since we got objection
to this one. The Rail Transportation
Security Act—this is one that passed
out of the Commerce Committee, I say
to the assistant Democratic leader,
unanimously. It is very important. I
will tell my friend what it does. The
bill authorizes grants to all of our rail-
roads and to hazardous material ship-
pers for freight and passenger rail secu-
rity. It is a critical bill.

We saw what happened in Madrid.
You do not have to haul me up to any
secret room. The minute we saw that
happen in Madrid, the Commerce Com-
mittee, which the Presiding Officer of
the Senate is on and participated in
this, we for the second time voted in a
unanimous fashion—100 percent of the
committee—for this rail security bill.
Unfortunately, there has been objec-
tion to it because the Republicans, who
control the Senate, are not interested
in moving this bill.

UNANIMOUS CONSENT REQUEST—S. 2279

So I am going to give them a chance
to move another bill, and that is the
port security bill. Port security is an-
other bill that passed out of our com-
mittee without one dissenting vote. We
know the problem at our ports. We
have containers coming into them.
They are not checking them. We do not
know who is going to be putting some-
thing in one of those containers. We
are doing better, but we are not giving
it the attention it deserves.

Mr. President, I ask unanimous con-
sent that the Senate proceed to cal-
endar No. 530, S. 2279, the Maritime Se-
curity Act of 2004.

The PRESIDING OFFICER. The
Chair again informs the Senator from
California that in my capacity as a
Senator from the State of Nevada, I ob-
ject.

Mr. REID. Mr. President, will the
Senator yield for a question?

Mrs. BOXER. I will be happy to yield.

Mr. REID. Ships coming into the
United States today have on them
transponders. The purpose of that is so
those people ashore can find out where
the ship is and have a better idea of
where they are. As we speak, there are
about 43,000 very large ships on our
oceans—43,000. For them to come to
the United States, one of the require-
ments is they have a transponder on
them, like an airplane has, like the sit-
uation we had a few weeks ago where
the plane was coming into National
and the transponder was not working.

I say to my friend from New York,
even though those ships have tran-
sponders——

Mrs. BOXER. I am from California. I
was born in New York, but I am from
California.

Mr. REID. I am sorry?

Mrs. BOXER. You said: I say to my
friend from New York. I was born
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there, but I am from California and
have been since I was 25 years old.

Mr. REID. We have only known each
other 22 years.

Mrs. BOXER. I know. When we have
known each other 23 years, you will get
it right, I know.

Mr. REID. So I say to my friend,
there is a transponder on every ship
coming into the United States, but we
do not have the equipment on shore to
have the transponders picked up on
shore. Why? Because we have not spent
the money to do it.

The distinguished Senator from
South Carolina has fought to have
money placed in these bills so we can
have the transponders on shore so we
can do what they do with airplanes,
with ships.

Is the Senator aware we don’t even
do that?

Mrs. BOXER. I am quite aware we
have not done what Senator HOLLINGS
has long asked us to do. We have not
done the work of homeland security.
There is a lot of talk. There are a lot
of meetings. There is a lot of yack-
yack about it. But when it comes down
to where we are putting the dollars and
where we are putting the emphasis, we
are on some bill here I can honest to
God tell you, not one person except a
highly paid lobbyist has ever talked to
me about, class action. I can honestly
tell you, on the gay marriage, people
have a lot of views in my State, but
they believe our State is handling that
issue in a good way. So there is no rea-
son to go to this.

In Madrid, 200 people died, 1,400 peo-
ple were injured in that rail accident.
And we go up to 407 up here and we
hear all the talk about what we need to
do. I am suggesting as a result of my
unanimous consent requests today,
both being objected to, when you have
this majority party, it is very clear:
there is a lot of talk, but there is no
action.

That is a reason why people are dis-
enchanted. It is the reason why people
want change around here. They want
us to be strong at home. They want us
to be respected in the world. And it is
time for many changes to occur. I am
looking forward to those changes, to
the day when we can vote these bills
out of the Commerce Committee with-
out one single objection, and no one on
the floor here would then object to tak-
ing them up.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. Mr. President, I
came to the floor intending to talk
about an amendment I had prepared to
offer to the class action legislation, the
underlying class action legislation. I
think instead of getting into a discus-
sion of that amendment, let me express
my disappointment that we are not
doing anything this week here in the
Senate.

I was asked last week, as I am sure
all of us were by our constituents, what
are you doing in the Senate? What is
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Congress doing these days? I tried to
answer honestly and said: Nothing. We
are treading water in the Senate. We
are not doing anything.

I checked with the Parliamentarian
about the procedural status we are in
in the Senate this morning. I am in-
formed this is the status: We have S.
2062, which is this bill to reform class
action procedures. There is an amend-
ment offered to that by Senator FRIST,
a perfecting amendment. There is a
second-degree perfecting amendment
offered to that. There is a motion to
commit that has been made by Senator
FRIST. There is a Frist perfecting
amendment to the motion to commit,
and there is a Frist second-degree per-
fecting amendment to the first-degree
perfecting amendment to the motion to
commit. So the obvious question I put
to the Parliamentarian is, what is
there that is in order for us to offer at
this time for the Senate to consider?
The answer is, nothing. Nothing is in
order. The tree is full, as the par-
liamentary expression goes, and noth-
ing can be offered.

There is also a cloture motion that
has been filed on the underlying meas-
ure. That would be a motion that will
come to a vote presumably tomorrow
to bring the debate on the underlying
bill to a close. Of course, that motion
will come up without Senators having
been able to offer amendments. I would
doubt seriously that that cloture mo-
tion would prevail, but that would be a
surmise. I don’t know that that is the
case.

All of this procedural mumbo jumbo
I am reciting in order to make the
point that there is no effort I am aware
of to move ahead with a lot of the im-
portant items that need to be dealt
with in the Senate. The Senator from
California raised a couple of those
items that relate to homeland security.
There are many others also we could
get unanimous consent to move ahead
on and that would be good policy ini-
tiatives that would benefit our coun-
try. I am frustrated—as I am sure
many Senators are—that we are in this
circumstance. I am frustrated this
week is essentially lost to any produc-
tive activity.

Next week I am informed we will be
debating a constitutional amendment
on gay marriage. I concur with the
comments of the Senator from Nevada
that there is no chance the necessary
two-thirds vote of the Senate is going
to be there to pass that constitutional
amendment. The Founding Fathers had
great wisdom in saying, when you are
amending the Constitution, you can’t
just do it with a majority vote. You
have to have a two-thirds vote. I can
say with very little fear of contradic-
tion, there are not two-thirds of all
Senators who favor going ahead and
passing a constitutional amendment at
this time. So again, that will be an-
other wasted week next week.

We have one more week then, and
then we are in recess for 6 weeks. Then
we come back in the second week in
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September and presumably have a few
weeks of work there before we adjourn.
I regret we are not able to do more. I
regret our procedural circumstance we
find ourselves in prevents me from of-
fering the amendment I had intended
to offer. But I will look forward to an
opportunity to offer that amendment,
if and when we get to a point where
amendments are in order on this pend-
ing legislation.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. What is the parliamen-
tary situation?

The PRESIDING OFFICER. The
pending question is the second-degree
amendment to the motion to commit.

Mr. HATCH. Mr. President, I would
like to take a moment to address a few
remarks made by my colleagues on the
other side of the aisle during yester-
day’s debate on the class action bill.
First, they repeatedly accused the
leader of jeopardizing the chances of
getting this bill passed by filling in the
amendment tree. Give me a break.
That is the phoniest argument I have
ever heard. The fact is, they are trying
to kill this bill, and they are probably
going to be effective in doing so.

I hate to give up—and I haven’t given
up yet—but that is what is happening.
I have been through it so many times
around here that I know when there is
a real desire to kill a bill. The way you
do it is with nongermane amendments
that are called killer amendments or
poison pills, because they are political
amendments one side or the other does
not want. The leader filled the tree be-
cause he wanted to protect the bill
from extraneous amendments that
would eliminate any chances of this
measure becoming law. Anybody who
argues otherwise is being deceptive.

Everyone here knows the class action
bill was an extremely attractive vehi-
cle for extraneous amendments, espe-
cially those amendments that were
sure to be offered for the sole purpose
of scoring political points during an
election year. But what my Democratic
colleagues conveniently overlook is
this bill will find itself in the recycle
bin if it is saddled with a host of irrele-
vant amendments. While this is cer-
tainly a win/win situation for those on
the other side of the aisle who oppose
this bill, apparently including some of
the Democratic leadership, I find it a
truly puzzling outcome for those who
say they support class action reform.
Not only does a loaded bill risk peeling
away Senate votes from the underlying
class action measure, it will, in all cer-
tainty, undergo changes when it goes
through the House. And what happens
then? Do we have a conference to re-
solve our differences? I think the an-
swer is a resounding no. I don’t think
the other side is going to permit this
because this bill flies in the face of the
demands of one of their greatest hard
money constituent givers, and that is
the trial lawyers of America.

We all know there is little time left
in this Congress to go through the mo-
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tion of doing a conference. I think the
chances of getting a conference done in
this election year with two conven-
tions and with all the problems we
have to address. The appointment of
conferees is further cast into doubt by
virtue of the minority leader’s threat
earlier in the year to the appointment
of conferees for the rest of the year. So
if you add these poison amendments to
this bill, these extraneous amendments
that have nothing to do with the bill,
you are basically killing the bill. Ev-
erybody knows that. The majority
leader had no choice other than to do
what he did.

I certainly did not hear any assur-
ances from the minority leader yester-
day on whether he would consent to
the appointment of conferees to this
bill. As such, I am led to believe his po-
sition remains unchanged. But even if
he did consent, I don’t think there
would be enough time to do a con-
ference. We have 62 people who said
they would support this bill. That
means all 62 should vote for cloture so
we can actually pass this bill. But un-
fortunately, we have some who agreed
they would vote for cloture—that was
the whole reason for the agreement
last November—and are now changing
their minds and saying, well, this is
something I can’t support because we
want our colleagues to have their right
to put poison pills on this bill.

(Mr. TALENT assumed the Chair.)

Mr. HATCH. Well, they cannot have
it both ways. Let me be clear. It is be-
cause of the potential feeding frenzy
that the leader moved to safeguard the
bill from an open season on non-
germane, nonrelevant, extraneous
amendments. He did it to advance the
ball on this legislation so it can be con-
sidered without the same initiatives we
saw with other measures that were
considered by the Senate this year. He
did it with the hope of reaching a time
agreement on amendments. He was not
being unreasonable. He even allowed
one nongermane amendment the Demo-
crats have tried to get an up or down
vote on all year, which members on
this side feel is a terrible amendment.
But probably it would pass, who knows.
At least some think it would probably
pass. I think there needs to be a sub-
stitute amendment to it that would
probably pass.

I want to remind my Democratic col-
leagues the majority leader made three
extremely generous offers regarding
the consideration of germane and non-
germane amendments.

First, he asked unanimous consent
that amendments be limited to five re-
lated amendments to be offered by
each side. So nobody would be fore-
closed from offering the amendments
they might think are important. When
the minority leader objected to the
offer, he expanded the request to in-
clude 10 related amendments on each
side. I don’t know how he could have
been more fair. When the minority
leader rejected this even more gen-
erous counterproposal, the majority



S7786

leader yet again expanded the agree-
ment to include an unlimited number
of related amendments. In other words,
amendments that are pertinent to the
bill, that are at least germane. Again,
the minority leader rejected this third
offer. Of course, let us not forget each
offer included an up-or-down vote on a
nongermane amendment that the
Democrats demanded, which is an
amendment by Senator KENNEDY on
the minimum wage.

We also heard yesterday that filling
the amendment tree was unprece-
dented, and we are somehow commit-
ting a terrible wrong against the insti-
tution of the Senate. How soon we for-
get the past. I remind my colleagues
that the minority leader filled the tree
in October of 2002 on the homeland se-
curity bill, which was even a more im-
portant bill than this one, although
this is an extremely important bill for
this country. Mind you, he filled the
tree after promising at the beginning
of his tenure as then-majority leader
he would never fill the tree. But he did
so, anyway. To be sure, we even saw
Senator BYRD do it when he was the
majority leader. Unprecedented? Come
on, give me a break. Terrible wrong?

Let us not hide behind Senate proc-
ess in order to play both sides of the
fence on class action reform. I said it
yesterday, and I will say it again
today: S. 2062 represents a bipartisan
agreement we reached in good faith
with key Democrats who say they sup-
port class action reform. We agreed to
a number of their amendments in order
to get them to agree to vote for clo-
ture. That was the agreement. And im-
plied in that agreement was to vote
down poison pill amendments that
would kill the bill. Otherwise, they
weren’t sincere; we know they must
have been at the time, but they would
not have been sincere in the bipartisan
agreement we reached. We reached a
compromise because I thought the ulti-
mate goal was to get class action en-
acted into law.

Let me be clear when I say my agree-
ment to further moderate this bill was
in no way predicated on letting this
legislation become a ‘‘Christmas tree”
for unrelated measures. This is never
the way we have done business around
here. Our agreement was about getting
class action reform enacted, and that is
the very direction our leader is moving
us toward. I can only hope my col-
leagues on the other side of the aisle
who say they support this bill can see
that. A deal is a deal. They should not
break it because politically it might be
in their best interest to do so. That
works both ways. We should not break
it because politically it might be in our
best interest to bring up extraneous,
nongermane amendments and make
them vote on them.

Another argument my colleagues on
the other side raised repeatedly yester-
day was the Judicial Conference and
the Chief Justice of the United States
are somehow opposed to this bill. I
have heard this point made over and
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over. I think it is about time to set the

record straight.

Let me start by saying Chief Justice
Rehnquist has never written a letter,
issued a statement, nor published an
opinion that comes out in opposition to
this bill. Rather, my colleagues who
make this claim rely on outdated let-
ters from the Federal Judicial Con-
ference espousing opinions on prior
iterations of this bill—prior iterations,
not the same language of this bill.

On two prior occasions, the Judicial
Conference expressed opposition to ear-
lier bills, as offered in the 106th and
107th Congresses that would have ex-
panded Federal diversity jurisdictions
over purported class actions. But in
March of last year, a substantial shift
in position occurred. In a March 26,
2003, letter to the Judiciary Com-
mittee, the Judicial Conference ex-
pressed its position on the bill by stat-
ing:

That Congress may decide to base a statu-
tory approach to remedy current problems
with class action litigation by using minimal
diversity litigation. The Conference position
recognizes that the use of minimal diversity
may be appropriate to the maintenance of
significant multi-State class action litiga-
tion in the Federal courts.

The Judicial Conference also sug-
gested employing provisions to raise
the jurisdictional threshold and fash-
ioning exceptions that would preserve
a role for the State courts in the han-
dling of in-State class actions.

Senator FEINSTEIN offered an amend-
ment during the ensuing markup that
was directly responsive to these sug-
gestions. Those changes were reflected
in the version of the bill reported fa-
vorably by the Judiciary Committee in
early April 2003.

Perhaps more important than what
was said is what was not said. Nowhere
in the letter does the Judicial Con-
ference express opposition to the bill
now in consideration. I think this si-
lence is deafening and speaks for itself
on where the Judicial Conference
stands.

I ask unanimous consent that the
March 26 Judicial Conference letter be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

JUDICIAL CONFERENCE
OF THE UNITED STATES,
Washington, DC, March 26, 2003.

Hon. ORRIN G. HATCH,

Chair, Committee on the Judiciary, U.S. Senate,
Dirksen Senate Office Building, Wash-
ington, DC.

DEAR CHAIRMAN HATCH: I write to provide
you with the recently adopted views of the
Judicial Conference of the United States, the
policy-making body for the federal judiciary,
on class action legislation, including S. 274,
the ““‘Class Action Fairness Act of 2003,” in-
troduced by you and other co-sponsors.

On March 18, 2003, the Judicial Conference
unanimously adopted the following rec-
ommendation:

That the Judicial Conference recognize
that the use of minimal diversity of citizen-
ship may be appropriate to the maintenance
of significant multi-state class action litiga-
tion in the federal courts, while continuing
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to oppose class action legislation that con-
tains jurisdictional provisions that are simi-
lar to those in the bills introduced in the
106th and 107th Congresses. If Congress deter-
mines that certain class actions should be
brought within the original and removal ju-
risdiction of the federal courts on the basis
of minimal diversity of citizenship and an
aggregation of claims, Congress should be
encouraged to include sufficient limitations
and threshold requirements so that federal
courts are not unduly burdened and states’
jurisdiction over in-state class actions is left
undisturbed, such as by employing provi-
sions to raise the jurisdictional threshold
and to fashion exceptions to such jurisdic-
tion that would preserve a role for the state
courts in the handling of in-state class ac-
tions. Such exceptions for in-state class ac-
tions may appropriately include such factors
as whether substantially all members of the
class are citizens of a single state, the rela-
tionship of the defendants to the forum
state, or whether the claims arise from
death, personal injury, or physical property
damage within the state. Further, the Con-
ference should continue to explore additional
approaches to the consolidation and coordi-
nation of overlapping or duplicative class ac-
tions that do not unduly intrude on state
courts or burden federal courts.

The Conference in 1999 opposed the class
action provisions in legislation then pending
(s. 353; H.R. 1875, 106th Cong.). That opposi-
tion was based on concerns that the provi-
sions would add substantially to the work-
load of the federal courts and are incon-
sistent with principles of federalism. The
March 2003 position makes clear that such
opposition continues to apply to similar ju-
risdictional provisions.

The Conference recognizes, however, that
Congress may decide to base a statutory ap-
proach to remedy current problems with
class action litigation by using minimal di-
versity jurisdiction. The Conference position
recognizes that the use of minimal diversity
may be appropriate to the maintenance of
significant multi-state class action litiga-
tion in the federal courts. The use of the
term ‘‘significant multi-state class action
litigation’ focuses on the possibility of
multi-state membership within the plaintiff
class. The actions to which this term applies
are nationwide class actions, as well as class
actions whose members include claimants
from states within a smaller region or sec-
tion of the country. Minimal diversity in
these cases would facilitate the disposition
of litigation that affects the interests of citi-
zens of many states and, through their citi-
zens, affects the many states themselves.

Parallel in-state class actions in which the
plaintiff class is defined as limited to the
citizens of the forum state are not included
within the term ‘‘significant multi-state
class action litigation.”” Parallel in-state
class actions might share common questions
of law and fact with similar in-state actions
in other states, but would not, as suggested
herein, typically seek relief in one state on
behalf of citizens living in another state. Ac-
cordingly, parallel in-state class actions
would not present, on a broad or national
scale, the problems of state projection of law
beyond its borders and would present few of
the choice of law problems associated with
nationwide class action litigation. In addi-
tion, to the extent problems arise as a result
of overlapping and duplicative in-state class
actions within a particular state, the state
legislative and judicial branches could ad-
dress the problem if they were to create or
utilize an entity similar to the Judicial
Panel on Multidistrict Litigation, as some
states have done.

Further, the position seeks to encourage
Congress to include sufficient limitations
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and threshold requirements so as not to un-
duly burden the federal courts and to fashion
exceptions to the minimal diversity regime
that would preserve a role for the state
courts in the handling of in-state class ac-
tions. The position identifies three such fac-
tors that may be appropriately considered in
crafting exceptions to minimal diversity ju-
risdiction for class actions. These factors are
intended to identify those class actions in
which the forum state has a considerable in-
terest, and would not likely threaten the co-
ordination of significant multi-state class
action litigation through minimal diversity.
(The factors do recognize certain situations
where plaintiffs from another state may be
included in an otherwise in-state action.)

The first factor would apply to class ac-
tions in which citizens of the forum state
make up substantially all of the members of
the plaintiff class. Such an in-state class ac-
tion exception could include consumer class
action claims, such as fraud and breach of
warranty claims. The second factor would
apply to a class action in which plaintiff
class members suffered personal injury or
physical property damage within the state,
as in the case of a serious environmental dis-
aster. It would apply to all individuals who
suffered personal injuries or losses to phys-
ical property, whether or not they were citi-
zens of the state in question. The third fac-
tor recognizes that it may be appropriate to
consider the relationship of the defendants
to the forum state. Such consideration is not
intended to embrace the term ‘‘primary de-
fendants” (or a similar term), which lan-
guage has been used in past and present class
action bills as part of an exception to mini-
mal diversity. Such a reading could extend
minimal diversity jurisdiction to cases in
which a single important defendant lacked
in-state citizenship. While the relationship
of the defendant to the forum may have
some bearing on state adjudicatory power,
an insistence that all primary defendants
maintain formal in-state citizenship is too
limiting and may preclude in-state class ac-
tions where a defendant has sufficient con-
tacts with the forum state, regardless of citi-
zenship.

We would appreciate your consideration of
these comments and the position of the Judi-
cial Conference. Should you or your staff
have any questions, please contact Michael
W. Blommer, Assistant Director, Office of
Legislative Affairs, Administrative Office of
the U.S. Courts, at (202) 502-1700.

Sincerely,
LEONIDAS RALPH MECHAM,
Secretary.

Mr. HATCH. To be sure, on the very
day the bill was reported from com-
mittee, the ranking member sent let-
ters to the Judicial Conference request-
ing comments on the revised version of
S. 274 as reported out of committee and
further urging that the Judicial Con-
ference propose alternative legislative
language reflecting its views on how
the jurisdictional provisions should be
structured.

I ask unanimous consent that the
letter of April 11, 2003, from Senator
LEAHY be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, April 11, 2003.
LEONIDAS RALPH MECHAM,
Secretary, Judicial Conference of the United
States, Washington, DC.

DEAR MR. MECHAM: Today, the Senate Ju-

diciary Committee approved $S. 274; the
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““‘Class Action Fairness Act of 2003, with
several amendments. The bill, as amended,
would determine whether a federal court has
jurisdiction over a class action based on the
fraction of the plaintiff class members that
are citizens of the same state as the primary
defendant.

I value the unique perspective of the Judi-
cial Conference regarding class action litiga-
tion. Therefore, I request that the Judicial
Conference provide Members of the Senate
Judiciary Committee with its views on S.
274, the ‘‘Class Action Fairness Act,” as re-
ported out of the Committee today, by April
25, 2003.

If you have any questions about this re-
quest, please do not hesitate to contact Ed
Pagano or Susan Davies of my staff. They
can both be reached at 202-224-7703. Thank
you for your assistance and continued in-
sight on class action litigation.

Sincerely,
PATRICK LEAHY,
United States Senator.

Mr. HATCH. In its April 25 response,
the Judicial Conference noted that the
markup changes to S. 274 were respon-
sive to its previous comments about
changing the jurisdictional threshold
and preserving the role of the State
courts in handling State class actions.
Indeed, the Judicial Conference ex-
pressed no opposition to the revised
version of S. 274 reported favorably by
the Judiciary Committee.

The Judicial Conference explicitly
declined Senator LEAHY’s invitation to
propose alternative language. The Ju-
dicial Conference’s resolution delib-
erately avoided specific legislative lan-
guage out of deference to Congress’
judgment and the political process. The
letter further noted that:

[T]hese issues implicate fundamental in-
terests and relationships that are political in
nature and are peculiarly within Congress’
province.

I ask unanimous consent that the
letter of April 25, the Judicial Con-
ference response, be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

JUDICIAL CONFERENCE
OF THE UNITED STATES,
Washington, DC, April 25, 2003.

Hon. PATRICK J. LEAHY,

Ranking Member, Committee on the Judiciary,
U.S. Senate, Dirksen Senate Office Build-
ing, Washington, DC.

DEAR SENATOR LEAHY: Thank you for your
letters of April 9, 2003, and April 11, 2003. In
those letters, you requested that the Judi-
cial Conference provide the Senate Judiciary
Committee with legislative language imple-
menting the Judicial Conference’s March
2003 recommendations on class-action litiga-
tion and the views of the Conference on S.
274, the ‘‘Class Action Fairness Act of 2003,”
as reported by the Senate Judiciary Com-
mittee on April 11, 2003.

As you know, at its March 18, 2003, session,
the Judicial Conference adopted the fol-
lowing resolution:

That the Judicial Conference recognize
that the use of minimal diversity of citizen-
ship may be appropriate to the maintenance
of significant multi-state class action litiga-
tion in the federal courts, while continuing
to oppose class action legislation that con-
tains jurisdictional provisions that are simi-
lar to those in the bills introduced in the
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106th and 107th Congresses. If Congress deter-
mines that certain class actions should be
brought within the original and removal ju-
risdiction of the federal courts on the basis
of minimal diversity of citizenship and an
aggregation of claims, Congress should be
encouraged to include sufficient limitations
and threshold requirements so that the fed-
eral courts are not unduly burdened and
states’ jurisdiction over in-state class ac-
tions is left undisturbed, such as by employ-
ing provisions to raise the jurisdictional
threshold and to fashion exceptions to such
jurisdiction that would preserve a role for
the state courts in the handling of in-state
class actions. Such exceptions for in-state
class actions may appropriately include such
factors as whether substantially all members
of the class are citizens of a single state, the
relationship of the defendants to the forum
state, or whether the claims arise from
death, personal injury, or physical property
damage within the state. Further, the Con-
ference should continue to explore additional
approaches to the consolidation and coordi-
nation of overlapping or duplicative class ac-
tions that do not unduly intrude on state
courts or burden federal courts.

S. 274, as reported by the Senate Judiciary
Committee, generally provides for federal ju-
risdiction of a class action based on minimal
diversity of citizenship if the matter in con-
troversy exceeds the sum of $5 million, ex-
clusive of interest and costs. (S. 274 as intro-
duced established a $2 million minimum
amount in controversy.) The bill also now
permits a federal district court, in the inter-
ests of justice, to decline to exercise jurisdic-
tion over a class action in which greater
than one-third but less than two-thirds of
the members of all proposed plaintiff classes
in the aggregate and the primary defendants
are citizens of the state in which the action
was originally filed. The court would be re-
quired to consider five specified factors when
exercising this discretion. (This discre-
tionary provision was not included in the bill
as introduced.)

In addition, S. 274 as reported provides
that the federal district courts shall not
have original jurisdiction over any class ac-
tion in which: (A) two-thirds or more of the
members of all proposed plaintiff classes in
the aggregate and the primary defendants
are citizens of the state in which the action
was originally filed; (B) the primary defend-
ants are states, state officials, or other gov-
ernmental entities against whom the district
court may be foreclosed from ordering relief;
or (C) the number of members of all proposed
plaintiff classes in the aggregate is less than
one hundred. As introduced, the second and
third exceptions were the same, but the first
one originally precluded federal jurisdiction
where ‘‘the substantial majority of the mem-
bers of the proposed plaintiff class and the
primary defendants are citizens of the State
in which the action was originally filed’’ and
‘““the claims asserted therein will be gov-
erned primarily by the laws of”’ that state.
The replacement language in essence sub-
stitutes a numerical ratio for ‘‘substantial
majority”’ and eliminates the choice-of-law
requirement.

We are grateful that Congress is working
to resolve the serious problems generated by
overlapping and competing class actions.
The Judicial Conference ‘‘recognizes that the
use of minimal diversity of citizenship may
be appropriate to the maintenance of signifi-
cant multi-state class action litigation in
the federal courts.” At the same time, the
Judicial Conference does not support the re-
moval of all state law class actions into fed-
eral court. Appropriate legislation should
“include sufficient limitations and threshold
requirements so that federal courts are not
unduly burdened and states’ jurisdiction
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over in-state class actions is left undis-
turbed.” Finding the right balance between
these objectives and articulating that bal-
ance in legislative language implicate impor-
tant policy choices.

Any minimal-diversity bill will result in
certain cases being litigated in federal court
that would not previously have been subject
to federal jurisdiction. The effects of this
transfer should be assessed in determining
the appropriateness of various limitations on
the availability of minimal diversity juris-
diction.

Mr. HATCH. The Judicial Conference
concluded its letter by stating:

We are grateful that Congress is working
to resolve the serious problems generated by
overlapping and competing class actions.

Finally, another piece of evidence
that counters the Judicial Conference’s
purported opposition to the class ac-
tion bill is Chief Justice Rehnquist’s
2003 year-end report on the Federal ju-
diciary. While this report criticizes
various legislative measures considered
by the Congress, absolutely no mention
is made of class action reform efforts.

I suppose this begs the question then,
if the Judicial Conference and Chief
Justice Rehnquist stand opposed to
this bill, why is there no reference to
such a measure in their year-end re-
port?

Again, I think the silence speaks for
itself. I ask my colleagues to refer to
the 2003 Year-End Report on the Fed-
eral Judiciary which can be found eas-
ily enough on the Supreme Court’s
website.

Mr. HATCH. With all of this said, is
it credible to suggest that the Judicial
Conference, much less the Chief Jus-
tice of the United States, stands some-
how opposed to the class action bill? I
think not.

I will refer to this “myth” chart. The
myth is that the Federal Judicial Con-
ference opposes the Class Action Fair-
ness Act.

These are the facts: The Conference’s
opposition was directed at class action
bills in previous Congresses. In March
2003, the Conference strongly criticized
the current class action system and
suggested several areas to modify the
Class Action Fairness Act.

After the Class Action Fairness Act
was modified during markup, the Con-
ference declined an invitation to criti-
cize or revise the version favorably re-
ported by the Judiciary Committee and
thanked the Senate for its efforts to
clean up the State court class action
mess.

That certainly rebuts everything
that was said on the floor yesterday
and today by those who are looking for
any excuse they can to scuttle this bill.
Unfortunately, some of them are peo-
ple who have agreed to support the bill.
That seems apparent to me. I hope it is
apparent to all of those in the various
States who have relied on these agree-
ments, and at least this agreement
made last November, that we would at
least vote for cloture. That was the
whole issue. Then, of course, they
could still have any amendment they
wanted to bring up that would be ger-

CONGRESSIONAL RECORD — SENATE

mane, and they might even be able to
bring up nongermane amendments if
they could get a supermajority vote on
them. So nothing would stop them
from at least an attempt to bring up
nongermane amendments.

I would like to also reply to com-
ments made yesterday in defense—can
anyone believe it?—of Madison County,
IL. I heard suggestions that the Madi-
son County court is not as renegade as
we have portrayed it. After all, the
number of certifications has not esca-
lated at the same rate as the number of
cases brought.

Now, this fact may have some appeal
on its surface but when one looks at
why the certifications are so low, I
think they will find themselves right
back to the inescapable conclusion
that this court is a downright embar-
rassment to our civil justice system.
Any attempt to defend Madison Coun-
ty’s record on class certification must
account for the number of class actions
that were not certified because the de-
fendants, knowing that the judicial
deck was stacked against them, simply
conceded defeat and settled rather than
go through the motion of defending
their lawsuit in this court.

As 1 said yesterday, the plaintiffs’
lawyers who descend on this small
rural courthouse in southwestern Illi-
nois know class certification is a sure
thing and that all they need to do is
come up with a complaint in order to
extort a settlement from the unfortu-
nate defendants. These settlements
come well before the class certification
phase of the lawsuit and is exactly why
this court is so attractive to greedy,
dishonest lawyers—greedy, flagrantly
dishonest lawyers—looking to make a
quick buck, money hungry lawyers
looking to buy their next Gulfstream
at the expense of everyday Americans
such as Hilda Bankston, dishonorable
lawyers looking to pay off their next
multimillion-dollar mansion in Palm
Beach, FL, at the expense of shattering
public confidence in our civil justice
system, and unscrupulous lawyers
seeking to fund the next campaign of a
State court judge who can tilt the
playing field for them in yet another
magnet jurisdiction.

There is something clearly rotten in
middle America, and when it comes to
Madison County, there is only one way
to describe it: If you go there, they will
pay. If someone is brought in as a de-
fendant there, even though they do
minimal business in that State, they
are going to pay.

Finally, I would like to respond to
the wild accusations from the other
side of the aisle that the Republicans
are trying to kill this bill because the
measure does not go far enough to
achieve class action reform. Give me a
break. I do not think this accusation
merits a real response, other than to
observe that my colleagues on the
other side of the aisle will resort to
just about anything in order to justify
their vote against this bill, in order to
justify this filibuster against this bill.
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Despite all the rhetoric we have
heard from the other side about how
they support class action reform, about
how terrible this system has become
and about how we have a modest bill
that fixes the problem, we will know
their true colors when we vote on clo-
ture either tonight or tomorrow.

It makes absolutely no difference
whether Senators vote no because they
oppose the bill or because they want to
preserve the sanctity of the Senate
process. A vote against cloture is a
vote against class action reform. It
does not get any simpler than that.

By the way, how can they make that
argument when they have a right to
bring up any amendment they want to
after cloture is invoked? True, non-
germane amendments will have to have
a supermajority vote to pass, but all
germane amendments only have to
have a majority vote to pass. How can
they make these types of clownish ar-
guments?

To make a long story short, it is ap-
parent that sometimes money does
count around here, and the only reason
this thing is fought so hard is because
the major funding institution in this
country happens to be the trial lawyers
for those on the other side of the aisle.

Now, what galls me is that last No-
vember, when we had 59 votes for clo-
ture, 1 less than was necessary to end
the debate, we then made all kinds of
concessions to three more Democrats—
and I think the business community
knows who they are—that are now in
this bill to get their agreement that
they would vote for cloture when the
time came. There was no misunder-
standing. Everybody knew there would
be an attempt to load this bill up with
poison pill amendments or Killer
amendments, if one wants to call them
that. It meant that we at least go to
cloture and get 62 votes for cloture,
and I believe it meant more than that.

I think when we make a deal, those
who enter into that deal agree to sup-
port the bill, against all amendments,
unless we can agree otherwise. Unfor-
tunately, that is not the interpretation
of some who agreed to the deal last No-
vember. But there could be no mis-
understanding. Their agreement last
November was to vote for cloture. The
whole issue was we lacked one vote in
putting this bill before the Senate as a
whole and letting it have its day in
court, so to speak, in a court that is
much more fair, much more balanced,
and much more considerate than the
courts in Madison County, IL.

There is no excuse for the arguments
that have been made by the other side.
If this bill goes down because we can-
not get 60 votes for cloture, then shame
on those who entered into the agree-
ment with us. It was not an easy agree-
ment for some of us because we had to
make changes that literally some of us
would not have made otherwise. So
anybody who says this side does not
want this bill to go forward is being
less than candid, and I will put it in
those terms, although I think probably
more stark terms would be acceptable.
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This is an important bill. This bill
will correct some of the major wrongs
in our society from a litigation stand-
point. This bill is fair. It is not going
to stop truly in-State lawsuits from
being tried, even in Madison County,
but this bill does correct some tremen-
dously rotten situations in our coun-
try. It also would be supported by de-
cent, honest lawyers throughout the
country, at least lawyers who do not
always think of the almighty dollar as
the only reason they are practicing
law.

This is a very important bill. There
are a lot of great trial lawyers out
there who I believe are embarrassed by
some of the arguments that have been
made by my Democratic colleagues.
There are a lot of great trial lawyers
who do not need phony courts, or dis-
honest courts, or courts that go way
beyond reasonability, or courts that
favor them, or magnet courts to win
their cases. Great lawyers are going to
be able to win their cases whether they
are in State court or Federal court. In
fact, I suggest they probably have an
easier chance in Federal court because
people automatically think those
courts are more august and the cases
more serious.

But here we have a case where true
advantage is being taken of the class
action system by a limited number of
lawyers in our society who are getting
fabulously wealthy and rich because of
forum shopping to courts like the
Madison County court that are going
to find for the plaintiffs no matter
what the law or the facts say. That is
wrong. When plaintiffs are right, they
ought to recover, but when they are
not right, they should not recover. The
courts ought to be the bulwark of
standing for what is right and not what
is wrong. In the political system that
exists in Madison County, IL, it is a
system that, if it is not corrupt, it is
the closest thing to it.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. TALENT. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
HATcH). Without objection, it is so or-
dered.

Mr. TALENT. Mr. President, I thank
my friend from Utah for being willing
to assume the chair for a few minutes
so I could make a brief statement
about the bill pending before us. I want
to say, as I listened when I was in the
chair, I appreciated his eloquence on
behalf of the bill.

The Senate will realize pretty soon
that I have a bit of a cold. If I pause to
take a sip of water now and then, it is
not for the dramatic effect but so I can
finish the statement.

I had originally not intended to say
anything about the legislation, al-
though I support it. Anybody who has
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gotten around their States and heard
about the destructive impact of abu-
sive lawsuits on jobs and economic
growth has to support doing some-
thing. I was not planning to speak on
it, but the other night I was presiding
when this debate began, and I was for-
tunate to hear Senator CARPER from
Delaware give one of his initial re-
marks. I don’t think he realized I was
listening as I was presiding because 1
was doing a little paperwork, but I did
listen.

I heard him give examples of abuses
of class actions that have occurred
around the country, items such as a
class action lawsuit in Illinois against
a bottled water giant named Poland
Spring which claimed that the com-
pany’s water wasn’t pure and wasn’t
from a spring. Under the settlement
the consumers received coupons for dis-
counts on the water. The company
didn’t agree they had done anything
wrong, didn’t agree to change the
water, and all the plaintiffs got were
coupons to buy more of the water they
were complaining about. But their at-
torneys got $1.35 million.

In a Texas class action settlement
with Blockbuster over late fees on
movie rentals, class members received
coupons for more movie rentals. The
attorneys received $9.25 million. I don’t
know how my family missed out on
those coupons—I guess because we
didn’t live in Texas.

I could go on, but Senator CARPER
made the point that there was obvi-
ously a need to remedy these abuses
and a need to do that without under-
mining the efficacy of the class action
lawsuit in principle. In other words, we
need to be able to have class action
lawsuits because sometimes a whole lot
of people will be done a small wrong.
Each of them will experience some
wrong that is so small it is not worth-
while for any one individual to sue, so
if they can get together in a class we
can remedy that wrong and the attor-
neys can get reasonable attorney’s
fees.

But when there is, in fact, no remedy
for the plaintiffs, when there may have
been no wrong, and when there are
these outside attorneys’ fees, it is obvi-
ously something unjust because it is
unjust to make people pay when they
have not done anything wrong and it is
not very good for the rest of us.

We all know how it works. Those
awards are paid and then it is passed
along in the form of higher prices or
fewer jobs. Senator CARPER’S point was
it should not be all or nothing at all.
We should not have to have a system
where either we have no class action
remedies or we allow these abuses to
continue year after year. There is no
reason in principle why we should not
be able to fix the abuses while keeping
the remedy.

He is right. There is no reason in
principle we should not be able to do
that. There are people of good will on
both sides of the aisle who want to do
that. There is obviously a solid major-
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ity of the Senate who wants to do that.
Yet year after year, we do not do that.
Why?

It was his speech and my thinking
about it that led me to decide to come
down here and make a statement be-
cause I think I know the reason why. It
is because of the filibuster, or more
precisely it is because of the way the
Senate allows the filibuster to be con-
ducted.

This principle of filibusters is actu-
ally a pretty good thing. I think if a
determined minority in any legislative
body believes something is really bad,
it makes sense to give them some rem-
edy to stop that legislation from pass-
ing. In fact, I submit to you that the
filibuster has been consistently abused
in the Senate. Why has that happened?
Because the discipline on the filibuster
is public accountability. The public
doesn’t like obstructionism for its own
sake. If they see that happening, they
will not like it; and if the American
people do not like something hap-
pening here and focus on it, it tends to
stop. I have been around here long
enough to see that.

But because of the way the filibuster
is conducted in this body, it is almost
invisible. Therefore, the people do not
know it is happening, and therefore
there is no accountability. That is why
we have the abuses of it. Why is it in-
visible? In the Senate, in the first
place, as you know, the passage of a
bill requires many different steps: the
introduction of the bill, assignment to
a committee, first and second readings,
and all of that.

In most legislative bodies, those
steps are pro forma. In the Senate,
many of those steps are debatable. And
anything that can be debated can be
filibustered.

The classic idea of a filibuster, as in
“Mr. Smith Goes to Washington,” with
final passage of some bill, people
speaking all night to prevent it from
being voted on doesn’t have to happen
in the Senate. You can filibuster a bill
on any number of points. You can fili-
buster it after it has passed to keep it
from going to conference. The public
doesn’t know what is happening.

The second and bigger reason is that
in the Senate, as all of us here know—
and I think the public may be begin-
ning to realize—you don’t have to talk
to filibuster.

I have served now in my third legisla-
tive body. It is a tremendous honor to
serve here. The pinnacle of the legisla-
tive career is to serve in the Senate. In
most legislative bodies, when people
are finished talking about the propo-
sition that is pending, you vote on the
proposition.

Many times I have sat in the Chair
where the distinguished Senator from
Utah is now sitting. When the last
speaker has finished some eloquent set
of remarks, I have asked, Who seeks
recognition? And nobody seeks recogni-
tion. It doesn’t mean we vote. It means
we go to a quorum call, as we did a lit-
tle while ago. You don’t have to speak
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to filibuster. You don’t have to debate.
You just have to decline to agree that
debate will end. Unless everybody here
either agrees to a unanimous consent
agreement, or vote by a 60-vote major-
ity to end debate on a cloture motion,
which itself is a rather clumsy way to
end debate, the debate goes on and on.

To allow a filibuster in that way, and
make it so invisible, tends to empower
the extremes in a legislative body in
any given proposition.

In most legislative bodies the power
in any given proposition, once it
reaches the floor of that body, belongs
in the middle. It makes sense, doesn’t
it? Because to pass it you have to have
the middle with you, typically. But
here the filibuster empowers those
folks who like confrontation most. I
am not running them down. Every leg-
islative body has to have people whose
instinct is to say: I am not going to
give in. I am going to stand up for this.
I believe in this, or I think it is wrong,
or I think it is right, and I am not
going to give in much. It is important
to have those folks in a legislative
body. But you can’t have them running
the whole show all the time. It empow-
ers those people. It tends to educate
people to the temper of partisanship.

It is so tempting when you are in the
minority to stop everything through
the invisible filibuster and then blame
the majority for not being able to pass
something. That happens in this whole
Congress. I don’t blame my friends on
the other side of the aisle.

It is so tempting it would require al-
most a heroic effort, particularly given
how divided the country is on a par-
tisan and philosophical standpoint, for
them not to have done that.

The way the Senate does it makes in-
terest groups more militant. This bill
is a classic example of that. Everybody
who looks at this issue knows that we
have problems with litigation, at least
in certain areas. We have problems in
State class action abuses. We have
problems with the whole asbestosis
system which is driving dozens of big
companies into bankruptcy and reduc-
ing the number of deep pockets that
are available to pay for people who
really are sick and have asbestosis. We
clearly need reform in these areas.

What would happen if the process was
healthier is that our friends in the per-
sonal injury bar would know that
something was going to happen and
would sit down and negotiate, and we
would come up with a moderate bill, I
think, probably pretty similar to what
we have before us today. We would pass
it more or less by consensus. But what
do you do when you have this fili-
buster? You can just say no. You can
say it doesn’t matter how bad it gets,
we are going to pressure and lean on
those in the Senate who are generally
with us philosophically, and we will
stop everything from happening. We
are empowering the tactically more ex-
treme in this body. We are educating
people to the temper of partisanship.
We are driving interest groups, which
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are pretty militant anyway, to be even
more extreme. Then we are gumming
up the few bills that do pass because
now, if you are sitting here and you
have some constructive measure you
are trying to pass, and you know the
only legislation that is going to get
through this body this year is the de-
fense authorization, let us say, or the
tax relief bill for manufacturers that
we have to pass—because if we don’t
pass it we are going to get increasing
trade sanctions all over the world—if
these are the two or three bills you
know you are going to pass, what do
you do? You take your constructive
measure which you have wanted to
pass for months but can’t because
nothing else is going through the Sen-
ate, and you say: Well, that train is
leaving the station and maybe none of
the others are, so I am going to put my
bill on that.

You use the opportunity to offer non-
germane amendments, which person-
ally I like and support. So you offer all
kinds of amendments that are com-
pletely unrelated to the bill before you
just because you know it is the only
opportunity you are going to have to
pass anything.

Then the public wonders how we get
immigration bills on class action re-
form bills, or how I did this: I put a bill
that I believe in very strongly to help
fight sickle cell disease on a tax relief
bill for manufacturing, and I would do
it again. But that is because of the way
we are running this place.

What is the effect? It affects every-
thing that gets filibustered. We have
seen filibusterss so far in this Senate
and in this Congress on the Energy bill,
medical malpractice reform, the wel-
fare bill, a number of judges, the asbes-
tosis bill, the class action bill, and a
number of other bills which are slow-
walked through—the highway bill, the
JOBS bill, the faith-based bill. And
that doesn’t even count all the bills
that aren’t even brought up because
the leadership knows they are going to
be filibustered.

Nobody is ever held accountable. The
public wonders why the Senate doesn’t
work.

I am going to say something. I get
around this town and I get around Mis-
souri. I am afraid that we are being
held in increasingly low regard. I am
afraid the Senate is being reduced to
its constitutional minimum of author-
ity and effectiveness in this town. We
are like a big roadblock. Ideas don’t
come out of here and go places. It is
like the commercial about the roach
motel. They check in but they don’t
check out. That is what happens here.
The legislative ideas check in and they
never check out.

I know some people say that is a
good thing. We don’t want anything to
pass.

I just sat down this morning pre-
paring these remarks and I made a list
of the things which I think we are
going to have to address. This is a top
10 list: Keep America strong; a long-
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term solvency issue involving Social
Security and Medicare—I am on the
Aging Committee. I will go into that
more in a moment. The Senator from
Idaho, Mr. CRAIG, has spoken elo-
quently on those issues.

The rising cost of health care is a
problem, shortage of oil and natural
gas, need for alternative energy
sources to protect our energy independ-
ence and security, the failing elec-
tricity transmission grid in all parts of
the country, the need to renew the dis-
tressed and urban neighborhoods, a
burgeoning immigration system, a
crumbling transportation infrastruc-
ture system, shortages of water in
parts of the country, contamination of
water resources, management of feder-
ally owned natural resources, and a
policy we are going to take regarding
defense both in the war on terror and
also the potential rising power of com-
petitors, such as England and China.

This is the top 10 list. I am not even
counting the more divisive issues or
the cultural issues on which it would
be nice if we could work them out and
be able to act. Some of these problems
may go away on their own. I am a be-
liever in that.

America is a great country. Maybe if
we do not do anything, some of them
are going to go away. But they are not
all going to go away. Some of them are
going to get worse. We cannot solve
any of them without some element of
participation by the Federal Govern-
ment. Maybe it is just reform of regu-
lations to allow people in the country
to solve the problem.

We are going to have to have Federal
participation. That will require, at
some point, a Senate that works better
than the Senate is working now. We
have reached the point where the pa-
ralysis in this body is threatening the
welfare of the people. Some may say—
and I heard it said with response to the
motion for cloture—respect for the tra-
ditions of the Senate means we cannot
do anything about this. Everyone who
has been here a while, and I have not
been here a while, tells me that never
before has the filibuster been taken to
this degree.

If we were to apply a corrective, we
would be restoring rather than over-
turning the traditions of this great
body. And it is a great body. It is a
privilege to be here. I don’t know that
I have ever worked with as motivated
and passionate and intelligent a group
of people. I call on Members on both
sides of the aisle to consider carefully
whether it is not time to change our
practices in a way that permits us to
work together, that encourages those
who seek compromise solutions to the
problems facing the country. Not to do
so would be a historic abdication of the
responsibilities of this Senate.

I yield the floor.

The PRESIDING OFFICER (Mr. TAL-
ENT). The Senator from Utah.

Mr. HATCH. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, I will
speak in a moment about this class ac-
tion bill and why I oppose it. I want to
start by noting my strong disagree-
ment with the procedural tactics used
by the majority to block amendments
to the bill. T have some familiarity
with the strategy of filling the amend-
ment tree. This was done time after
time, year after year, when campaign
finance reform legislation was brought
to the Senate floor. This is the proce-
dure that is used to block the Senate
from working its will on a bill.

The Senate has a long tradition of an
open process for amendments. Any
Senator has the right under our rules
to offer any amendment to any bill.
That is how the Senate works. It is
amazing to me that the majority lead-
er would engage in this tactic when he
has not only majority support for the
bill, but a supermajority in support.

Democratic supporters of the bill
thankfully are not prepared to block
their colleagues from offering amend-
ments. So I guess it appears that this
bill is going to be sacrificed in order to
prevent amendments from being of-
fered. I commend my Democratic col-
leagues who support this bill for not
being intimidated by the arguments
made on the Senate floor that they
somehow are breaking their agreement
by standing up for the rights of their
colleagues to offer amendments. From
the very start, it was clear that these
Senators had agreed to support the mo-
tion to proceed in order to get the bill
to the floor of the Senate and to vote
for cloture, if that motion was again
filibustered. They never agreed to vote
against all amendments or to block all
amendments.

Turning to the bill itself, I oppose
the Class Action Fairness Act, S. 2062,
and I will vote against the bill.

The main reason for my opposition is
that notwithstanding its title, I do not
think this bill is fair. I do not think it
is fair to citizens who are injured by
corporate wrongdoers and are entitled
to prompt and fair resolution of their
claims in a court of law. I do not think
it is fair to our State courts, which are
treated by this bill as if they cannot be
trusted to issue fair judgments in cases
brought before them. I do not think it
is fair to State legislatures, which are
entitled to have the laws that they
pass to protect their citizens inter-
preted and applied by their own courts.
This bill is not only misnamed, it is
bad policy. It should be defeated.

Make no mistake, by loosening the
requirements for Federal diversity ju-
risdiction over class actions, S. 2062
will result in nearly all class actions
being removed to Federal court. This is
a radical change in our Federal system
of justice. We have 50 States in this
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country with their own Ilaws and
courts. State courts are an integral
part of our system of justice. They
have worked well for our entire his-
tory. It is hard to imagine why this
Senate, which includes many professed
defenders of federalism and the prerog-
atives of State courts and State law-
makers, would support such a whole-
sale stripping of jurisdiction from the
States over class actions. By removing
these actions to State court, Congress
would shift adjudication away from
State lawmakers and State judges to-
wards Federal judges, who are often
unfamiliar with the nuances of State
law. In my opinion, the need for such a
radical step has not been dem-
onstrated.

Class actions are an extremely im-
portant tool in our justice system.
They allow plaintiffs with very small
claims to band together to seek re-
dress. Lawsuits are expensive. Without
the opportunity to pursue a class ac-
tion, an individual plaintiff often sim-
ply cannot afford his or her day in
court. But through a class action, jus-
tice can be done and compensation for
real injuries can be obtained.

Yes, there are abuses in some class
actions suits. Some of the most dis-
turbing have to do with class action
settlements that offer only discount
coupons to the members of the class
and a big payoff to the plaintiffs’ law-
yers. I am pleased that the issue of dis-
count coupons is addressed in the bill,
because the bill we considered in Octo-
ber 2003 did nothing about that prob-
lem. The bill now requires that contin-
gency fees in coupon settlements will
be based on coupons redeemed, not cou-
pons issued. Attorney’s fees will also be
determined by reasonable time spent
on a case and will be subject to court
approval. The bill also allows a court
to require that a portion of unclaimed
coupons be given to one or more chari-
table organization agreed to by the
parties. These are all good changes, but
they do not change my view that the
bill, as a whole, unfairly interferes
with the States’ administration of jus-
tice.

There are three possible outcomes of
this bill being enacted. Either the
State courts will be deluged with indi-
vidual claims, since class actions can
no longer be maintained there, or there
will be a huge increase in the workload
of the Federal courts, resulting in
delays and lengthy litigation over pro-
cedural issues rather than the sub-
stance of the claims, or many injured
people will never get redress for their
injuries.

I don’t believe any of these three
choices is acceptable.

I appreciate that the supporters of S.
2062 modified the new diversity juris-
diction rules for class actions in an ef-
fort to allow plaintiffs in class actions
more opportunities to remain in State
court. Under the new bill, a district
court must decline jurisdiction if two-
thirds of the plaintiffs and the primary
defendants are from the state where
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the action was filed, there is at least
one defendant who is a citizen of that
State from whom significant relief is
sought and whose alleged conduct
forms a significant basis for the claims
asserted by the proposed class. In addi-
tion, the principal injuries resulting
from the alleged conduct of each de-
fendant must have occurred in the
State in which the action was origi-
nally filed. Finally, the new bill pro-
vides that district court can only de-
cline jurisdiction if during the 3-year
period preceding the filing of the ac-
tion, no other similar class action has
been filed against any of the defend-
ants even if the case is filed on behalf
of other plaintiffs.

These criteria are an improvement
on the underlying bill. But the jurisdic-
tional requirements for class actions to
remain in State courts are still too
burdensome. Under the new language,
for example, a class action brought by
Wisconsin citizens against a Delaware-
based company for selling a bad insur-
ance policy would probably be removed
to Federal court even if Wisconsin-
based agents were involved in selling
the policies. And the filing of a class
action in one State court may lead to
the successful removal of a similar
case filed in another State on behalf of
plaintiffs in that State. The bottom
line is that this bill will continue to
send the majority of class actions to
Federal court. The proponents of this
bill have chosen a remedy that goes far
beyond the alleged problem.

Furthermore, under S. 2062, many
cases that are not class actions at all
are included in the definition of ‘‘mass
action,” a new term coined by this bill.
S. 2062 simply requires that the plain-
tiff must be seeking damages of more
than $75,000 for the case to be consid-
ered a mass action and removable to
Federal court. This provision unfairly
limits State court authority to manage
its docket and to consolidate claims in
order to more efficiently dispense jus-
tice.

A particularly troubling result of
this bill will be an increase in the
workload of the Federal courts. These
courts are already overloaded. The
Congress has led the way in bringing
more and more litigation to the Fed-
eral courts, particularly criminal
cases. Criminal cases, of course, take
precedence in the Federal courts be-
cause of the Speedy Trial Act. So the
net result of removing virtually all
class actions to Federal court will be
to delay those cases.

There is an old saying with which I'm
sure we are all familiar: ‘“‘justice de-
layed is justice denied.”” I hope my col-
leagues will think about that aphorism
before voting for this bill. Think about
the real world of Federal court litiga-
tion and the very real possibilities that
long procedural delays in overloaded
Federal courts will mean that legiti-
mate claims may never be heard.

One little-noticed aspect of this bill
illustrates the possibilities for delay
that this bill provides, even to defend-
ants who are not entitled to have a
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case removed to Federal court under
the bill’s relaxed diversity jurisdiction
standards. Under current law, if a Fed-
eral court decides that a removed case
should be remanded to State court,
that decision is not appealable. The
only exception is for civil rights cases
removed under the special authority of
28 U.S.C. § 1443. The original version of
this bill allowed defendants to imme-
diately appeal a decision by a Federal
district court that a case does not
qualify for removal.

Fortunately, the revised bill now re-
quires such appeals to be decided
promptly. It does not, however, do any-
thing about the fact that the lower
court may take months or even years
to make a decision on the motion to re-
mand. That means that a plaintiff class
that is entitled, even under this bill, to
have a case heard by a State court may
still have to endure years of delay
while its remand motion is pending in
the Federal district court. Where is the
“fairness’ in that? I plan to offer an
amendment, if I even get the chance to
address that problem and I hope the
bill’s sponsors and supporters will give
it serious consideration.

It is important to remember that
this debate is not about resolving ques-
tions of Federal law in the Federal
courts. Federal question jurisdiction
already exists for that. Any case in-
volving a Federal statute can be re-
moved to Federal court under current
law. This bill takes cases that are
brought in State court solely under
State laws passed by State legislatures
and throws them into Federal court.
This bill is about making it more time-
consuming and more costly for citizens
of a State to get the redress that their
elected representatives have decided
they are entitled to if the laws of their
state are violated.

Diversity jurisdiction in cases be-
tween citizens of different States has
been with us for our entire history as a
Nation. Article III, section 2 of the
Constitution provides: ‘‘The judicial
Power shall extend . . . to Controver-
sies between Citizens of different
States.”” This is the constitutional
basis for giving the Federal courts di-
versity jurisdiction over cases that in-
volved only questions of State law.

The very first Judiciary Act, passed
in 1789, gave the Federal courts juris-
diction over civil suits between citi-
zens of different States where over $500
was at issue. In 1806, in the case of
Strawbridge v. Curtiss, the Supreme
Court held that this act required com-
plete diversity between the parties—in
all other instances, the Court said, a
case based on State law should be
heard by the State courts. So this bill
changes a nearly 200-year-old practice
in this country of preserving the Fed-
eral courts for cases involving Federal
law or where no defendant is from the
State of any plaintiff in a case involv-
ing only State law.

Why is such a drastic step necessary?
Why do we need to prevent State
courts from interpreting and applying
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their own State laws in cases of any
size or significance? One argument we
hear is that the trial lawyers are ex-
tracting huge and unjustified settle-
ments in State courts, which has be-
come a drag on the economy. We also
hear that plaintiffs’ lawyers are taking
the lion’s share of judgments or settle-
ments to the detriment of consumers.
But a recent empirical study con-
tradicts these arguments. Theodore
Eisenberg of Cornell Law School and
Geoffrey Miller of NYU Law School re-
cently published the first empirical
study of class action settlements.
Their conclusions, which are based on
data from 1993-2002, may surprise some
of the supporters of this bill.

First, the study found that attor-
neys’ fees in class action settlements
are significantly below the standard 33
percent contingency fee charged in per-
sonal injury cases. The average class
action attorney’s fee is actually 21.9
percent. In addition, the attorneys’
fees awarded in class action settle-
ments in Federal court are actually
higher than in State court settlements.
Attorney fees as a percent of class re-
covery were found to be between 1 and
6 percentage points higher in Federal
court class actions than in State court
class actions.

A final finding of the study is that
there has been no appreciable increase
in either the amount of settlements or
the amount of attorneys’ fees awarded
in class actions over the past ten years.
The study indicates that there is no
crisis here. No explosion of huge judg-
ments. No huge fleecing of consumers
by their lawyers. This bill is a solution
in search of a problem. It is a great
piece of legislation for wrongdoers who
would like to put off their day of reck-
oning by moving cases to courts that
are less convenient, slower, and more
expensive for those who have been
wronged. It is a bad bill for consumers,
for State legislatures, and for State
courts.

This bill seems not to be about class
action abuses, but about getting cases
into Federal court where it takes
longer and is more expensive for plain-
tiffs to get a judgment. The cumulative
effect of this bill is to severely limit
State court authority and ultimately
limit victims’ access to prompt justice.
Despite improvements made since the
last time the Senate considered this
bill, the bill will still place significant
barriers for consumers who want to
have their cases heard in State court.
Remand orders are still appealable, and
the mass tort definition does not pro-
tect State courts’ authority to consoli-
date cases and manage their dockets
more efficiently. All the elements out-
lined in the bill before us will result in
the erosion of State court authority
and the delay of justice for our citi-
zens. Therefore, I cannot support this
unfair ‘‘Class Action Fairness Act”
bill, and I will vote no.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The
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The legislative clerk proceeded to
call the roll.

Mrs. CLINTON. Madam President, I
ask unanimous consent the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THREATS TO OUR NATION

Mrs. CLINTON. Madam President,
this is a very difficult time for our Na-
tion. A few hours ago, the Secretary of
the Department of Homeland Security
appeared at a press conference to dis-
cuss in some detail what he could say
publicly about the continuing threats
our Nation confronts because of the di-
abolical plots of the terrorists to un-
dermine our way of life, to destroy
American life, to disrupt American
life. Barlier today there was a closed
door hearing for the Senate that went
into even greater detail.

A few weeks ago I personally was
briefed by representatives of the De-
partment of Homeland Security, the
FBI, the CIA, others within our Gov-
ernment who follow the terrorist
threats on a daily, even hourly basis. I
believe it is fair to say there has been,
ever since September 11 and I think
one can argue even before, a concerted
effort by those who subscribe to the ni-
hilistic philosophy or theology that
underlies the fundamentalist Islamic
terrorists that whatever they could do
to strike against our country or Amer-
ican interests or American allies any-
where in the world somehow furthered
their perverted cause, their sense of
purpose to try to strike against free-
dom and democracy, against women’s
rights and roles, against what the
United States represents as a beacon of
opportunity for so many around the
world.

Representing the State of New York,
I saw firsthand the horrific damage the
terrorists caused because of their at-
tacks on the World Trade Center and of
course at the Pentagon, and then the
crash in Pennsylvania of a plane
thought to be headed toward either
this building or the White House.

I have met recently, about 2 hours
ago, with a group of interns who came
to my office. I love meeting with the
young people who work here in Wash-
ington during the summer. They come
with such energy and enthusiasm.
They were asking me a variety of ques-
tions. One of them said: Senator, what
do you spend most of your time doing?

I told them that certainly, because of
September 11, T have spent the bulk of
my time worrying about and working
on behalf of New York to help us re-
cover from the attacks, to help us re-
build, to help us try to repair, so far as
possible, the shattered lives and lost
dreams of so many thousands of people.
Then, once having become a member of
the Armed Services Committee in Jan-
uary, a year and a half ago, I have been
immersed in the details and challenges
of how we defend our country, how we
best protect our interests, how we take
care of the young men and women in
uniform.
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Running through all of that work has
been a commitment to do everything I
could do as a U.S. Senator to ensure
that we were vigilant, we took every
step necessary and possible to protect
our fellow men, women, and children.

I have taken that responsibility very
seriously. I have introduced legislation
to try to put both more resources into
homeland security and to allocate
those more effectively to ensure that
our first responders, our police and our
firefighters and our emergency work-
ers, had the resources necessary to do
the job we expected them to do be-
cause, in effect, they are our frontline
homeland soldiers.

I have worked to protect our rail
lines and our courts, to ensure that our
critical infrastructure has been given
whatever help can be offered so we are
prepared, so we are vigilant, because
none of us can predict whether there
will be an attack or where one might
occur. I am well aware of that. That is
not something that we can stand here
today and say we know is going to hap-
pen, but we can say with confidence
there are people right now, meeting
throughout the world in cafes in Eu-
rope, in tents in North Africa, in caves
in Afghanistan, who wish us ill and
who will do everything they possibly
can to kill as many Americans, to in-
jure as many Americans, and to de-
stroy as much of America as possible.

I don’t think we have a higher pri-
ority in the Senate than to work to-
gether in a bipartisan—frankly, a non-
partisan—way to provide the resources
and to do what is necessary to protect
the people we represent.

That is why it grieves me to come to
the floor of this Senate having watched
now for several weeks as we have done
nearly everything but focus on the real
business of America. We have an appro-
priations bill standing in line for
homeland security that we cannot get
to the floor. Instead, we are engaged in
these nonsensical, futile, parliamen-
tary, politically partisan games. It is a
shame, and it reflects on all of us, but
it reflects most on the majority leader-
ship of this body.

It is one thing not to know exactly
all we should be doing to protect our
homeland. It is something altogether
different not to be doing the business
we are expected to do to provide as
many resources effectively deployed as
possible to try to ensure that so far as
humanly possible we have done our job.

Look at what we are doing today.

One can argue about whether dealing
with class action is a priority given ev-
erything else going on in our world,
but we can’t even deal with that.

The majority leader comes to the
floor, and in a parliamentary move
makes it impossible to present any
other issue, whether that issue is to try
to raise the minimum wage for people
who haven’t had a raise in years or
whether it is to try to bring about the
reimportation of drugs from Canada so
that people can pay an affordable price
for the drugs they should be able to use
for their prescriptions.
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Some issues we hear about all the
time. It is indeed frustrating that we
are not even dealing with what is alleg-
edly on the Senate floor.

But what really frustrates and dis-
appoints me is that this impasse, this
games playing, this pure, unadulter-
ated partisan politics, is preventing us
from dealing with the urgent business,
the threats, and the dangers that con-
front our country. The Homeland Secu-
rity appropriations bill just sits there.
We can’t get it to the floor. We have
passed out of our requisite committees
not once but several times steps to
make our ports safer, to make our rail
lines safer. For heaven’s sake, we saw
what happened in Madrid. How can we
in good conscience act as though we
don’t have an obligation and a respon-
sibility to protect our rail lines and
our ports, our critical infrastructure?

We have just appropriated some addi-
tional funds to make sure we have
more security in Boston and New York
which will be the home of the Demo-
cratic and Republican Conventions,
part of our great political democratic
tradition in our country.

What about the people who do their
job every day? What about the police
officers in New York who walk the
streets every day picking up informa-
tion and conveying it to the intel-
ligence-gathering operations of our
New York Police Department and de-
tectives coordinating with the FBI?
What are we doing for them? We are
cutting the COPS Program. That is
what we are doing. We are not even
adding additional money to homeland
security. We are cutting the very life-
blood of what keeps the police on the
streets in a city such as New York and
so many other great cities around our
country.

What about our firefighters? With
budget cuts and cutbacks, we are not
fulfilling the needs they confront for
interoperable communications for haz-
ardous materials, both training and
equipment for the personnel that are
needed with the highly developed skills
to deal with chemical, biological, and
radiological attacks.

I feel as if T am living in some kind
of fantasy world, some parallel area.

We have the Department of Home-
land Security Secretary standing be-
fore our Nation talking about the dan-
ger and threats we face. We have
closed-door briefings for Members of
the Senate and the House. Yet we don’t
get about the business of doing all we
can to make sure we are prepared. It is
bewildering.

When Secretary Ridge announced
this morning that we have credible re-
porting that al-Qaida is moving for-
ward with its plan to carry out a large-
scale attack on the United States, then
I think we act as though we have noth-
ing better to do, at our peril. Shame on
us. Yet here we are. We have a person
in our Government responsible for giv-
ing us this information based on cred-
ible reports, and we are ground to a
halt in the Senate.
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This is one of those times when I
think history is watching and will
judge us harshly.

We are 4 days after our Independence
Day, 4 months before the November
elections, nearly 5 months after the
President submitted his budget request
to Congress, and the U.S. Congress has
yet to send a single appropriations bill
to fund the U.S. Government to the
President for his signature.

The Department of Defense, Home-
land Security, Department of Justice,
Federal Bureau of Investigation, Se-
cret Service, responsible for coordi-
nating security at both conventions,
Federal Emergency Management Agen-
cy, and a host of others charged with
the solemn responsibility of protecting
our country have not yet been funded.
As is so painfully clear, we haven’t
even taken up the Homeland Security
appropriations yet.

We could be right now debating on
the floor of the Senate how much
money our first responders need and
whether we are going to take seriously
the obvious threat to rail lines. And
what about those ports with those
thousands of containers that come in?

Last week, I was privileged to be in
Seattle, WA, with my good friend and
colleague, Senator MURRAY, who is the
No. 1 champion of port security in this
body. In fact, she was named Port Per-
son of the Year because of her advo-
cacy for our ports.

We went out across the water from
downtown Seattle with the skyline
spread before us to an island that proc-
esses a lot of the container traffic. We
talked to the Coast Guard, Immigra-
tion, and other personnel who run that
operation. It is an overwhelming task.
You think about this, one of our
ports—we have so many of them. The
biggest are Los Angeles and Long
Beach, Seattle-Takoma, and of course,
New York-New Jersey. We have made
some progress. I am proud of that
progress. But we haven’t done what we
know needs to be done.

We have had report after report after
report by distinguished Americans, by
experts in security and intelligence, by
people who understand the perverse
mentality of our enemies, and they
have said over and over again that we
are not ready, we are not prepared, we
have not done our part.

Let us get back to business. Let us
get serious around here. Elections take
care of themselves. That comes and
goes. Our job is to do the people’s work
right now, today, in July, to deal with
important pressing matters, and there
isn’t any that is more critical than
homeland security.

We still have time, although it is a
little hard to believe, but we only have
about 2 more weeks, which usually
translates around here into 6 days of
work, and a day like today when noth-
ing happens. It is discouraging.

There are 100 very smart, energetic,
able people in this body who know how
to work and how to get things done.
They might as well be on a beach some-
where for all their efforts amount to
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with respect to the important issues
facing us and the one I am most con-
cerned about; namely, the security in
our country.

Every intelligence report, every
briefing, always mentions New York. It
mentions other places, too, but it al-
ways mentions New York. The people 1
represent, who have already gone
through so much—the firefighters and
police officers I represent, who have al-
ready set the world class standard for
courage and class—I don’t want to have
to look them in the face and say, We
could not get around to giving you the
funds you needed to be sure you got
those additional pieces of equipment
that were required. We could not figure
out how we were going to have the Sen-
ate deal with the business as to wheth-
er you live or die.

I am proud and honored to serve in
the Senate. I am especially proud and
honored to represent New York. But it
is hard to understand how we could be
turning our collective backs on the
most pressing need confronting our
country.

In 2 weeks we are going to be
recessing—Democrats will go to Bos-
ton; the Republicans, later in August,
will go to New York—and I guess ev-
eryone hopes and crosses their fingers
and prays to God Almighty that noth-
ing bad happens.

I was raised in a faith tradition that
believed God helps those who help
themselves; that we were given a soul,
a heart, and head, and we were ex-
pected to use all three. I can only hope
we will get a signal from our majority
leader that we are going to go back to
business, we are going to get this proc-
ess moving again, we are going to bring
the appropriations for the Department
of Homeland Security to this Senate
and we are going to act—not that we
can prevent every bad thing from hap-
pening but that we will have done our
duty. There is still time. I hope, for all
our sakes, we act.

Mr. REID. Will the Senator yield?

Mrs. CLINTON. Certainly.

Mr. REID. I say through the Chair to
the distinguished Senator from New
York, there is no question the citizens
from your State, more than any State
in the Union, are troubled every day
because every day there is a story that
something bad is going to happen, and
New York, as the Senator indicated, is
always mentioned.

I heard the Senator from New York
state today that we, the Senate, are
wasting our time. Class action is im-
portant, but is it as important to my
family as having better security for my
family? I have family members in the
Washington, DC area, in Nevada, and
one of my sons moved to Utah. I would
rather we were working on this bill,
Homeland Security, to make my fam-
ily members more secure.

To top this off, when we leave class
action—and the majority has decided
they simply cannot allow a vote on im-
migration, or certainly they cannot
allow a vote on drug reimportation—we
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are going to move off this legislation
and are going to the gay marriage
amendment. I know people have strong
emotions about that one way or the
other. However, I am willing to say the
people for New York and the people of
Nevada, if we weigh on one side the gay
marriage amendment and on the other
side the Homeland Security appropria-
tions bill, this scale would tip 95 to 5.
Does the Senator agree we have our
priorities mixed?

And let me ask one other question. I
went to my luncheon today and one of
my friends in the press said, do you re-
alize what the Republicans are doing?
They are going to say you are obstruct-
ing everything.

Does the Senator from New York un-
derstand that is their game? They will
say we are the ones obstructing these
bills, when, in fact, they do not want to
address these issues because they do
not want to take a vote on overtime,
they do not want to vote on extending
unemployment benefits, they do not
want to have a debate on immigration
and drug reimportation.

Would the Senator agree when a gov-
ernment is controlled by one party—
President, the House, the Senate and, I
am sad to say, the Supreme Court—it
is a little hard to blame the other
party for obstructing? Does the Sen-
ator agree?

Mrs. CLINTON. Certainly, I agree
with my good friend and my distin-
guished leader who makes some excel-
lent points.

Even more than that, as the Senator
from Nevada knows so well, in the face
of a disaster or another attack, all of
this becomes unimportant, trivial,
even frivolous.

I have enough respect for all of my
colleagues that I hope we are not put-
ting ourselves in a position where in
the event what has been predicted, and
given voice to today by Secretary
Ridge, comes to pass, and people right-
ly can turn and ask, Where were our
elected representatives?

This goes way beyond politics. This
is not about Democrats and Repub-
licans. This is about us as Americans.
What are our priorities? What do we
think is important? What are we will-
ing to fight for, stand up for?

As my good friend points out, the
majority has made a different set of
choices. They have decided they want
to create an atmosphere of gridlock
and obstructionism which means we go
so far as not even to take up the Home-
land Security appropriations.

It is profoundly sad. It would be sad
any time, but it is extraordinarily dis-
heartening that on a day when the Sen-
ate was briefed behind closed doors
about the threats, when the Secretary
of the Department of Homeland Secu-
rity went before the world to talk
about the threats, that we cannot get a
debate on the appropriations for the
Department of Homeland Security.

I have no doubt my good friend is
right, there must be some political
machinations going on in some back
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room, there must be some pollster
whispering in someone’s ear and say-
ing, If you do this, that, and the other,
you can come. Maybe people will be
fooled into believing—even though you
are in charge, and as my friend points
out, you are in charge of the White
House, the House, and the Senate—that
somehow the fact that nothing has
happened has to be the other side’s
fault.

I am sure people are saying that, but
how pathetic is that. What does that
say about our values and priorities as a
nation? If that is what they care about,
trying to score cheap political, par-
tisan points at the expense of bringing
up the Department of Homeland Secu-
rity appropriations in the face of the
warnings we received today, then it is
going to be clear for all to see the re-
sponsibility rests on their shoulders.

It is not too late. There are a lot of
Members who have worked day and
night to deal with the real business of
America. I am sure my good friend, our
deputy leader on this side of the aisle
who is literally here every waking
hour, would be here even more in order
to deal with the people’s business. And
what is the people’s business? No. 1,
keeping the people safe.

Again, I hope we get about what is
important, that our majority leader-
ship decide they want to put aside
these petty, partisan, political games
dealing with scoring cheap points at
somebody’s advantage, and work for
the good of all of our people.

Mr. DURBIN. If the Senator from
New York would yield for a question.

Mrs. CLINTON. Certainly.

UNANIMOUS CONSENT REQUEST—S. 2537 AND H.R.
4567

Mr. DURBIN. Madam President, I
would like to ask the Senator from
New York if she would allow me to
make a unanimous consent request at
this time that the appropriations bills
for homeland security be brought for
immediate consideration on the floor
of the Senate.

These bills—S. 25637 and H.R. 4667—are
currently on the Senate calendar. After
the warnings we received today from
Secretary Ridge, could there be any-
thing more important for us to do at
this moment in time but to move to
these bills so that units of government
in New York, in Illinois, in Alaska, in
Nevada are provided with the funds
they need immediately, so we can
move this process beyond all the polit-
ical rhetoric and debate on so many
issues that take a distant second place
to the security of this Nation.

I wonder if it would be appropriate
for the Senator to yield to me to make
that request, and then I would return
the floor to her.

Mrs. CLINTON. I so yield.

Mr. DURBIN. Madam President, I ask
unanimous consent that the Senate
take up for immediate consideration S.
2637, the Homeland Security Act of
2005.

The PRESIDING OFFICER. In my
capacity as a Senator from the State of
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Alaska and on behalf of Senate Leader-
ship, I object.

Mr. DURBIN. Madam President, I ask
unanimous consent that the Senate
take up for immediate consideration
H.R. 4567, the Homeland Security Act
of 2005.

The PRESIDING OFFICER. In my
capacity as a Senator from the State of
Alaska, I object.

Mr. DURBIN. Madam President, I am
disappointed with that decision based
on what we have seen today and heard.
I hope and I pray nothing happens in
this country between now and the time
we take these bills up. It reflects so
badly on the U.S. Senate that we have
been given fair warning by this admin-
istration that we face one of the most
serious security threats since 9/11 and
the Senate is unwilling—there has been
an objection to even considering the
Homeland Security bills at this mo-
ment when, in fact, we have nothing
else to do here. I hope that history
proves that this was not a wrong deci-
sion, but it is a decision which, sadly,
we will have to live with until the lead-
ership of this Senate decides to return.

At this point, I yield the floor.

Mrs. CLINTON. I thank my good
friend from Illinois and I yield the
floor.

The PRESIDING OFFICER (Mr.
ALEXANDER). The Senator from Illinois.

Mr. DURBIN. Mr. President, what
those who are following the Senate de-
bate just witnessed is, sadly, a com-
mentary on what has happened to the
Senate. We are embroiled in debate on
a class action bill relative to reforming
the laws of America about how law-
suits can be filed. Many Members, in
frustration, have wanted to consider
many other issues: Should America
now, after almost 6 years-plus of not
increasing the minimum wage, finally
increase the minimum wage for Amer-
ican workers? The Senator from Idaho
has joined the Senator from Massachu-
setts in addressing a very important
issue about agricultural workers and
immigration. They would like to offer
an amendment for that purpose, and it
has broken down. There can be no
agreement reached—at least there has
not appeared to be an agreement
reached.

Now we are just at rest, at ease,
standing and doing nothing. It is hard
to imagine that any of us were elected
to the Senate for that purpose and par-
ticularly as many Members of the Sen-
ate, myself included, were called to a
secret meeting, classified meeting this
morning, with the Secretary of the De-
partment of Homeland Security, Tom
Ridge, as well as the Director of the
Federal Bureau of Investigation, Rob-
ert Mueller, and were told at that
briefing that we face an extraordinary
threat to America’s security. I am not
saying anything out of school because 1
can tell you that Secretary Ridge had
a press conference immediately after
that private meeting and said as much
to the American people.

It strikes me that under those cir-
cumstances we should be moving to
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consider issues relative to homeland
security, not just the appropriations
bills but issues relative to port secu-
rity and railroad security. There are
bills on this calendar which have just
been languishing. At this moment in
time, when we have nothing else going
on on the floor of the Senate, why are
we not moving as quickly as possible to
consider those important appropria-
tions bills?

Mr. STEVENS. Will the Senator
yield for a question, Mr. President?

Mr. DURBIN. I will yield in just a
minute. I will be happy to yield after I
make my statement.

I just pray that we can reach a point
where we can get to these bills before
anything serious happens in America.
But I know in my State of Illinois and
in every other State there are units of
local government as well as law en-
forcement units and those who are
looking for the resources to be able to
respond to a national emergency.

If something serious should occur,
God forbid, it is not likely that people
will be calling the Senate switchboard.
They are going to be dialing 911. They
are going to be hoping that on the
other end of the line there will be a po-
lice department, a fire department, an
ambulance, or a hospital that can re-
spond extremely quickly. And the ques-
tion is, obviously: Are we doing all we
should do on a timely basis to provide
the resources to these units of local
government?

Secretary Ridge said today—and I
have the highest respect for him; he is
an old friend. I came to Congress with
him over 20 years ago. He was an excel-
lent appointment by the President. But
he said how much we rely on State and
local first responders. If that is the
case, wouldn’t we want to move as
quickly as possible to make resources
available for them so they can be pre-
pared to defend America? That is why
we should consider this legislation.

The Senator from California, Mrs.
BOXER, came to the Senate floor today
and made the same unanimous consent
request to go to these issues. Again,
the majority said no, we are not going
to consider these issues. There is noth-
ing more important. I would hope we
would move to them quickly.

I yield to the Senator from Alaska
for a question.

Mr. STEVENS. Well, I will seek the
floor when the Senator is through.

Mr. DURBIN. All right. I would just
say, in conclusion, then, at a time and
place, I hope we can find this bipar-
tisan agreement to move to these
issues. The sooner the better. Once
having moved to these issues, I think
the Senate can dispatch them quickly,
on a bipartisan basis, as it should.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

UNANIMOUS CONSENT REQUEST—H.R. 4567 AND S.
2537

Mr. STEVENS. Mr. President, I am
sort of surprised with the Senator from
Illinois. I attended the same briefing.
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The Homeland Security bill has been
reported by the committee to the Sen-
ate floor. We have been trying to get it
to the Senate floor. I am prepared to
present a motion to take up the bill
right now, and I do.

I ask unanimous consent that at a
time to be determined by the majority
leader today, the Senate proceed to
consideration of Calendar No. 588, H.R.
4567, an act making appropriations for
the Department of Homeland Security
for the fiscal year ending September 30,
2005, and for other purposes. Further, 1
ask unanimous consent that all after
the enacting clause be stricken, that
the text of Calendar No. 583, S. 2537, the
Senate-reported bill, be inserted and
agreed to in lieu thereof, without
waiving any points of order by virtue
of this agreement, and that the bill, as
amended, be considered as original text
for the purpose of further amendment;
provided that no amendments shall be
in order which will increase total dis-
cretionary spending provided by the
bill in excess of the Senate-reported
bill totals of $32 billion in budget au-
thority and $29.729 billion in outlays;
provided that no other points of order
shall be waived thereon by virtue of
this agreement; provided further that 2
hours be equally divided on the bill,
that up to an extra hour be equally di-
vided on each amendment, that all
amendments be relevant and germane,
that all votes occur before 5 p.m. on
Monday, and that final passage occur
by the same time, 5 p.m. Monday.

Now, I have an urgency to get this
bill before the Senate, too. I am de-
lighted the Senator has come to floor.
I think it is the first time I have ever
seen a member of the committee come
to the floor of the Senate and ask to
take up a bill without consulting the
chairman. But I am prepared to take it
up. We were prepared to offer this mo-
tion today. I ask for the unanimous
consent agreement to start today—to
start today—and we will finish it by 5
o’clock Monday.

Just as Governor Ridge indicated,
there is a real urgency behind this bill.
I would like to take it up. What this
time agreement means is the bill will
be subject to amendment, but anyone
who wants to add money has to find
some source to take it out. This bill is
consistent with the budget resolution
we are operating under, which is the
budget resolution of 2004. We do not
have a new budget resolution, but we
do have the budget resolution for 2004,
which put caps on 2005.

So I am ready to take up this bill.
The chairman of the committee is
ready to take it up. If the minority
wants to come and ask that it come up,
I am ready. We are ready right now. We
will finish it by 5 o’clock Monday. We
will have it to the President by 5
o’clock a week from tomorrow, I guar-
antee you that.

So I present the unanimous consent
request, Mr. President.

The PRESIDING OFFICER. Is there
objection?
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Mr. DASCHLE. Mr. President, I
would object, but I would ask the dis-
tinguished chair of the Appropriations
Committee, who has worked harder
than anyone I know in this Chamber to
try to move the appropriations process
forward, if we could not simply do what
he is suggesting; that is, bring up the
Homeland Security bill this afternoon.
We can get agreement to go to the bill.
No one has seen this bill. To be limited
to a time limit without having had the
opportunity to see it—we could even
work out an agreement on relevant
amendments. We could certainly work
out a time agreement on amendments
themselves. But there is no question
that we could resolve these procedural
issues immediately.

I ask unanimous consent that we set
aside the pending business and take up
the Homeland Security bill at 3 o’clock
this afternoon.

Mr. STEVENS. My motion is before
the Senate, Mr. President.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. DASCHLE. Actually, I objected
to that, and I have offered a counter-
proposal.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. STEVENS. The bill I have re-
ferred to was reported to the Senate. It
was reported to the Senate on June 21.
It has been before the Senate for quite
some time. All T have asked is we have
the amendments—it is open to amend-
ment—and that there be an hour on
each amendment. All I have asked is
the amendments be germane and rel-
evant and that there be an hour on
each amendment. The only difference
between what the distinguished minor-
ity leader and I have requested is I
asked that no amendment would be in
order which will increase total discre-
tionary spending provided by the bill in
excess of the Senate-reported bill to-
tals which, again, is the amount that is
consistent with the existing budget
resolution.

I resubmit that unanimous consent
request.

The PRESIDING OFFICER. Is there
objection?

Mr. DASCHLE. Mr. President, again,
I think we are very close to reaching
an agreement here. That is probably
the good news that comes in this col-
loquy. I would object only because I am
not sure I understand the implications
of the final provision within his unani-
mous consent request having to do
with the budget. There is no budget.
We don’t have a budget resolution. So
I don’t know how we can be guided by
a budget resolution that doesn’t exist.
If anybody offers an amendment, my
guess is it would be declared out of
order, as the distinguished chairman is
currently proposing. I don’t think that
is his intent, but I think that would be
the interpretation. And that would,
therefore, nullify any opportunity to
make any alteration to the bill itself.
If a 60-vote point of order is required on
any amendment, it negates whatever
opportunity there is to amend the bill.
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I would hope perhaps within the hour
we could work through that concern
and come back and take up the bill this
afternoon and, as the distinguished
chairman suggests, finish the bill by
early next week.

I will talk, of course, with our distin-
guished ranking member who would
certainly need to be consulted before
we agreed to do anything on the Senate
floor. The distinguished ranking mem-
ber has also expressed concern about
our inability to move forward on this
legislation, as well as the ranking
member of the subcommittee. But I am
pleased that the chairman has re-
sponded to our desire to move this leg-
islation. Let’s hope before the end of
the afternoon we can have an agree-
ment in place and take up the Home-
land Security bill. No one could have
been upstairs and heard what we heard
and not want as much as possible to
deal with all of the issues that are con-
fronting us right now. The very least
we need to do is to provide the funding
necessary for the infrastructure that is
already in place, and we have not even
done that. So it is time we do it. It is
time we recognize the concerns that
are out there and deal with the respon-
sibilities we have to fund the Homeland
Security Department and all the re-
lated departments and not let this leg-
islation languish as we tie ourselves up
in procedural knots on legislation that
has no place, at least right now, given
our circumstances.

I will work with the chairman, work
with the ranking member. Hopefully,
we can come back to the floor some-
time this afternoon and reach agree-
ment.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. STEVENS. Mr. President, the
distinguished leader has missed part of
my unanimous consent request; that is,
that the final vote take place at 5
o’clock on Monday. So we could go to
conference with the House and expect
to bring this bill back before we leave
for the convention recess. Again, I
state, I have a few years around here. I
don’t remember any Appropriations
Committee member raising an issue to
bring up a bill without consulting the
chairman. I remember the days when
had a Member done that, the Appro-
priations Committee chairman would
not have forgotten it. So again, I say
to the Senate, we are prepared to take
up this bill under this time agreement
and only under this time agreement
today.

I yield the floor.

The PRESIDING OFFICER.
Democratic leader.

Mr. DASCHLE. Let me again respond
to the distinguished Senator from
Alaska, chairman of the committee. 1
don’t know why we have to have all
these conditions for taking up an im-
portant bill like this. What is wrong
with coming to the floor, working
through the bill, dealing with amend-
ments. I am frustrated, I suppose, by
the extraordinary demands put before
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the Senate. Here it is Thursday after-
noon. One of the most important ap-
propriations bills we will confront and
we must deal with, the Senator from
Alaska, as well intended as I know he
is, is asking the Senate to take it up on
a Friday, when he knows most people
travel, and then resolve it before the
end of Monday which is also a travel
day. We can argue how productive Fri-
days and Mondays are. And yes, we
ought to be able to work here 5 days a
week.

That has not been the practice. And
certainly if we gave Senators warning,
those who have already made travel ar-
rangements could probably cancel
those travel arrangements. But here we
are. He can’t really mean what he has
suggested, that he is going to finish an
important bill like this over 2 travel
days and a weekend. That doesn’t
work. That certainly wouldn’t be rec-
ognized by any standard as a good-faith
offer.

Let’s work this bill. Let’s get it done.
Let’s have a debate. Let’s have amend-
ments. But let’s recognize if we are
going to do this, showcasing and pos-
turing for purposes of trying to make
it appear as if we are getting the work
done is not going to satisfy the Senate.
We need to lay this bill down. We need
to work through it. We need to get it
done. We ought to be doing it rather
than playing all these political games
with class action and all the other
things that are contemplated now by
the majority.

Mr. REID. Will the Senator yield for
a question?

Mr. DASCHLE. Yes.

Mr. REID. Mr. President, the Senator
from Alaska—and we all care deeply
about him; he is our President pro tem-
pore—said he wanted to bring up the
bill—that was objected to—the Home-
land Security bill, but under specific
conditions, limiting debate and amend-
ments. Does the Senator from South
Dakota believe every bill that comes
up we want to create a new Senate? We
never want to do things the way the
Senate has acted for 200-plus years. We
want to do things the way the House
does it. We want to have a rule on
every piece of legislation.

This is my second question. Doesn’t
the Senator believe we could take this
bill up and do it in the ordinary course
of business, as we used to do things?
We could finish this bill in a couple of
days?

Mr. DASCHLE. The Senator from Ne-
vada is absolutely right. There are too
many on the other side who want the
House rules but the 6-year term. If
they want the House rules, I would ad-
vise them to run for the House. We
have rules in the Senate that allow for
debate. One of the advantages of being
a Senator is, you have an opportunity
to offer amendments and have a good
debate about issues. That doesn’t mean
they have to be extended indefinitely.
These issues can be resolved and have
been. But issues as important as home-
land defense and appropriations ought
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to have an opportunity to be debated,
to be vetted, to be discussed, and con-
sidered in a thoughtful way.

What the Senator has suggested, that
somehow we take up the bill this after-
noon and, with 2 travel days and a
weekend, resolve all of these questions
is not reasonable and certainly not re-
alistic.

Mr. REID. Mr. President, will the
Senator yield for one more question?

Mr. DASCHLE. I am happy to.

Mr. REID. We have completed on this
floor—and we did it in expedited fash-
ion—the Defense Appropriations bill.
The Senator from South Dakota con-
sented to going to conference. We
agreed to do it the day after the bill
passed. The conferees were appointed. I
have here the Senate calendar. The
conferees were appointed June 24.

Is the Senator from South Dakota,
our minority leader, aware of the fact
that since this important bill passed
the Senate, the House of Representa-
tives—and now it is July 8—has simply
never even appointed conferees? So all
this about having to do it by 5 o’clock
so we can go to conference is yelling
out words that mean nothing. The
House hasn’t appointed conferees on
the Defense Appropriations bill since
June 24.

Mr. DASCHLE. Mr. President, I ac-
knowledge the Senator from Nevada is
absolutely correct. It is mystifying
that they would allow a bill as impor-
tant as this to languish and not ap-
point the conferees we had every expec-
tation would have been appointed the
same day we did it in the Senate.
Again, it is another illustration of the
hyperbolic rhetoric we get about con-
cern for conference and process, but
when given the opportunity, no action
is taken. That has been true on De-
fense, as well as many other bills. It is
regrettable.

Clearly, this is another illustration
of how unfortunate this whole schedule
has been. We have wasted another
week. We wasted a week with the De-
fense Appropriations conference report.
We could have completed our work on
the Homeland Security bill this week.
Instead, I don’t think we have had a
vote. If we have had a vote, except for
the nomination, I don’t recall it. We
had one vote on a nominee and no
votes on any legislative substance. We
have wasted this week.

We will waste next week, and as we
continue to languish with all of this
legislative @ work before us, we
inexplicably have no opportunity to
offer amendments and consider the leg-
islative agenda that would make this a
secure country. That is very unfortu-
nate.

Mr. DURBIN. Will the Senator yield
for a question?

Mr. DASCHLE. Yes.

Mr. DURBIN. Does the Senator from
South Dakota, our minority leader, see
any objection to our considering this
appropriation bill first thing Tuesday,
taking this up on the same type of ex-
pedited schedule by which we took up
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the Defense Appropriations bill, sub-
ject to the same basic rules and com-
pleting it next week? This could be
done quickly, could it not, if we follow
the precedence and rules of the Senate,
and there would not be a necessity for
some of the conditions the Senator
from Alaska has asked for?

Mr. DASCHLE. The Senator from Il-
linois is exactly correct. We would be
prepared to accept virtually the same
conditions we have agreed to in the
past on Defense Appropriations and
other legislation. If that is what it
takes to expedite consideration of
Homeland Security, I think it is crit-
ical that we attempt to accommodate
the Senate and try to work through
this very important legislative priority
in an expeditious way. So the Senator
from Illinois makes a very good sug-
gestion. This is yet another approach.
Let’s decide to pick it up on Tuesday
and move through the legislation. We
can probably finish by the middle or
certainly the end of the next week, and
get to conference, even though they
have not appointed conferees in the
House.

My hope is when it comes to Home-
land Security, given what we have
heard today at the briefing, it would be
imperative for us to deal with both of
these bills in the most expeditious
manner.

Mr. DURBIN. Mr. President, I am not
going to make a unanimous consent re-
quest. The Senator from Alaska
doesn’t care for that from a member of
the committee. I would like to suggest
to the Senator from South Dakota that
I hope there could be a conversation in-
volving our leader on the Appropria-
tions Committee, Senator BYRD, and
Senator STEVENS, as well as Senator
FRIST. I hope we can propose specifi-
cally to begin consideration of the De-
partment of Homeland Security Appro-
priations bill on Tuesday morning and
bring it to a conclusion and completion
as quickly as possible.

I ask the Senator from South Dakota
if he would consider trying to convene
such a conversation with his fellow
Senators.

Mr. DASCHLE. Mr. President, that
will be, once again, the topic of discus-
sion as I discuss the schedule with the
majority leader. There cannot be a
higher priority for our country and the
Senate than dealing with homeland se-
curity issues.

Why we have not taken up the rail-
road security issue is another matter
that is troubling to many of us. There
are a number of bills related to our se-
curity that ought to be addressed,
ought to have the highest priority. Cer-
tainly, Homeland Security Appropria-
tions, railroad security, a number of
other issues continue to sit without
consideration. I cannot think of a bet-
ter time to take it up than this after-
noon and tomorrow, but no later than
Tuesday; and I think the suggestion
made by the Senator from Illinois is a
good one. I will make it to the major-
ity leader.
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Mr. REID. Will the Senator yield for
a question?

Mr. DASCHLE. Yes, I will.

Mr. REID. Mr. President, I think we
also have to project ourselves into next
week. I have read in the press that the
majority, when we get off of the bill we
have been dealing with all week, class
action, is going to go to a constitu-
tional amendment dealing with gay
marriage. Now is there anybody who
believes that amendment, which is
doomed to failure no matter how you
feel about it—how do the people in
South Dakota feel about going to an
amendment dealing with gay marriage
instead of doing an appropriations bill
dealing with homeland security?

Mr. DASCHLE. I am sure the people
of South Dakota share the same feeling
as the people in Nevada, Illinois and
across the country. They want us to do
our work and they want us to recognize
there are very serious obligations we
have that ought to be met. I cannot
think of a more serious obligation than
to provide for the security of this coun-
try. The longer we ignore it, the more
we put our country at peril. I think it
is critical we address these issues in a
bipartisan way, a nonpoliticized way,
an expeditious way; and certainly by
taking this legislation up next week,
we would be doing that.

I yield the floor and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
CRAPO). Without objection, it is so or-
dered.

Mr. BYRD. Mr. President, what is the
current business before the Senate?

The PRESIDING OFFICER. The Sen-
ate is considering S. 2062, the class ac-
tion bill.

Mr. BYRD. I thank the Chair.

The Chair has indicated that the Sen-
ate is presently considering the class
action bill; therefore, I would think it
appropriate for me to add a title to the
remarks I am about to make, a title
which would be as follows: ‘‘Protecting
the People’s Interests Instead of the
Campaign Interests.”

This morning, Homeland Security
Secretary Tom Ridge and FBI Director
Mueller briefed Senators, and I am told
that he indicated that al-Qaida cells
are operating in the United States and
that multiple and simultaneous at-
tacks are possible before the November
elections.

Now, I have been listening, as I sat
home with my sick wife, to talk about
an amendment to the Constitution. I
have been married now more than 67
years to a coal miner’s daughter, and I
have been listening to all of the wran-
gling that has been going on on this
floor. I therefore felt it appropriate to
make these few remarks, especially in
the light of what I am told Secretary
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Ridge said; namely, credible reporting
now indicates that al-Qaida is moving
forward with its plans to carry out a
large-scale attack in the United States
in an effort to disrupt our Democratic
process.

Just a month ago, the Attorney Gen-
eral announced that he had credible in-
telligence from multiple sources that
al-Qaida plans to hit the United States
hard in the next few months.

In the weeks following the Madrid
railway bombing, the Washington Post
reported that the President informed
the Republican congressional leader-
ship that he was all but certain that
terrorists would attempt a major at-
tack on the United States before the
November elections.

Why are we wrangling over this polit-
ical bill? Why not be talking about pro-
tecting the people of the United States
and their properties against such an al-
Qaida attack? It would seem to me
that should have priority over politics.

Your lives, the people out there who
are watching this Senate floor through
those electronic lenses, your lives, we
are told, are at stake. Then why do we
have before this Senate this class ac-
tion bill? Why not talk about the peo-
ple’s lives that are at stake? The ad-
ministration says the people’s lives are
at stake and that we may expect mul-
tiple attacks. What a sinister threat we
are obviously facing in this country.
What are we doing on this floor? Wran-
gling, wrangling, wrangling over a
class action bill. That is not going to
sit very well with the American people,
I don’t believe, once they stop and
think about it.

It would also be appropriate at this
point, although it isn’t very common
that it is done on this floor—the Holy
Bible is probably not something that
one should carry onto the floor of the
Senate, but I am going to read just two
verses of Scripture from the book of St.
Luke, chapter 13. These two verses are
the sixth and seventh verses:

He [meaning Jesus] spake also this par-
able; A certain man had a fig tree planted in
his vineyard; and he came and sought fruit
thereon, and found none.

Then said he unto the dresser of his vine-
yard, Behold, these three years I come seek-
ing fruit on this fig tree, and find none: cut
it down;—

Cut it down—
why cumbereth it the ground?

I believe there is a day of reckoning
coming and it isn’t afar off, when the
American people are going to look at
this fig tree and say: These 3 years I
come looking for fruit on this fig tree
and I found none, cut it down. They are
going to say that to this administra-
tion, to this White House. These 3
years—these 3 years—behold, these 3
years I come seeking fruit on this fig
tree and find none.

Where are all the wranglers? The peo-
ple of this country are going to render
a reckoning to those who are in the
leadership in this country and they are
going to say: Behold, these 3 years I
came here seeking fruit on this tree

CONGRESSIONAL RECORD — SENATE

and found none: cut it down; why
cumbereth it the ground?

Just a few weeks ago, the 9/11 Com-
mission released interim reports con-
cluding that the terrorists who are in-
tent on doing us harm are cunning and
agile. These reports also indicate that
our Government agencies were not pre-
pared to deter or respond to such at-
tacks. I fear that we are still not pre-
pared to deter or respond to such at-
tacks. Despite the threats, despite the
dangers, despite even today’s warnings
from Secretary Ridge, the Senate this
afternoon continues to debate legisla-
tion to reform the class action lawsuit
process.

The Senate has spent 3 days on the
bill without a single rollcall vote. Next
week it is expected that the Senate
will debate a proposed constitutional
amendment on marriage.

Now, hear me, listen to that, a pro-
posed constitutional amendment on
marriage. There are few people in this
Chamber who know as much about that
subject as I do. My wife and I having
been married now 67 years, going on to-
ward 70, if it is the Lord’s will.

It is expected that the Senate will de-
bate a proposed constitutional amend-
ment on marriage. Well, these are im-
portant matters. Nobody would say
otherwise. But, frankly, they are not
that urgent. They are not life or death
issues, but they are the priority for the
Senate majority leadership.

I believe there are other, more urgent
matters that we should be considering.
The Senate Appropriations Committee
unanimously reported the Homeland
Security appropriations bill 3 weeks
ago, on June 17. Since June 17, the bill
has sat collecting dust. Why are we not
debating that bill? I say to the leader-
ship: Why are we not debating that
bill?

In response to the Madrid train
bombings, both the Senate Banking
Committee and the Senate Commerce
Committee reported bills authorizing
new Federal programs to secure our
mass transit systems and our rail sys-
tems. The Governmental Affairs Com-
mittee has reported a bill authorizing
first responders grants. The Senate has
passed an authorization bill to increase
resources for the Coast Guard. But
where is the bill? The bill is mired in
conference.

Why are we not moving forward on
these bills? Why are we piddling around
here, talking about a political bill,
class action suits—class action suits?
In the face of all the dire warnings that
this administration, this White House,
this Secretary of the Department of
Homeland Security, this President—all
of the dire warnings that we have
heard, in the face of that yet we are
here piddling around, dawdling, argu-
ing, wrangling over a class action bill.
How about that, those of you people
out there in the prairies, out there on
the rivers and the river valleys, out
there in the Rocky Mountains, those of
you in Appalachia? How about that?
Your life, the lives of your children are
at stake.
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They say these terrorists are pre-
pared to strike in multiple places and
yet the Senate is dawdling, talking
about a class action bill.

We only have 2 weeks left after this
one. We need to act. Are we going to
wait until we go home? Are we going to
wait until after the conventions meet?
Are we going to wait another 6 weeks
and then come back and bring up the
appropriations bill making appropria-
tions for the Department of Homeland
Security? Is that what we propose to
do, daudle? Fiddle-faddle? What is
wrong with the Senate?

The Senate is a do-nothing place
these days, a far cry from what the
Senate has been in the years I have
seen go by.

While the Bush administration has
consistently promised the American
people that they are making this coun-
try safe, the facts show the administra-
tion has consistently put homeland se-
curity on the back burner. Time after
time after time, the distinguished
Democratic whip who sits on the Ap-
propriations Committee of the Senate,
not only a highly respected member of
that committee but a very able mem-
ber of that committee, knows that we
have tried time and time and time
again to add moneys for homeland se-
curity in that committee and here on
the Senate floor. And time and time
and time again, we have been turned
down by a Republican administration
and by the Republican leadership of
this body. Deny that, if you may. I can
furnish chapter and verse regarding the
amendments that we have called up
trying to bring greater safety to the
American people against a terrorist at-
tack, and time and time again those
amendments have been defeated on the
floor of the Senate.

For this administration, homeland
security can wait and wait and wait
and then wait. What do they want to
do, wait another 6 weeks now until we
come back after the August recess and
then take up the Homeland Security
appropriations bill? Is that the game?
What might happen in the meantime?

This administration created a new
Department of Homeland Security that
rearranges the deck chairs, but it can-
not energize that Department with the
financial resources that it needs to
make America and the American peo-
ple safer, and many of the resources
that are provided to the Department
have yet to be spent. Get that. Many of
the moneys are still in the pipeline.
They have been in the pipeline. They
have yet to be spent.

What a dawdling White House.

In response to the terrorist threat,
one might have anticipated that the
President would have requested the
supplemental appropriations for secur-
ing our mass transit systems, for in-
specting more containers coming into
our ports, for increasing inspections of
air cargo, or for increasing the number
of Federal air marshals. One might
have expected that the President would
have amended his 2005 budget request
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to increase his anemic, 3-percent pro-
posed increase for the Department of
Homeland Security. What a shame.
What a sad commentary on a White
House that plays Russian roulette with
the lives of the American people.

Instead, the White House did noth-
ing. Instead, the Department seems
satisfied with a go-slow, business-as-
usual approach to homeland security.

The Department issued advice to
mass transit systems for improving se-
curity but provided no funding to in-
crease law enforcement presence or to
deploy K-9 teams.

Despite the approach of a busy sum-
mer season for airline passengers, the
Department of Homeland Security has
allowed the number of Federal air mar-
shals to shrink precipitously, and the
President’s budget would result in even
deeper reductions next year.

I have worked with the distinguished
chairman of the Appropriations Com-
mittee, Senator STEVENS of Alaska,
year after year, month after month,
time after time to increase appropria-
tions for the Department of Homeland
Security. Senator STEVENS and his
committee have brought out bill after
bill, and we brought bill after bill to
the Senate floor over these years. We
have joined together hand in hand on
many occasions to seek the adminis-
tration’s help and have asked the ad-
ministration to send up Tom Ridge be-
fore the Senate Appropriations Com-
mittee to testify back before he be-
came a Secretary and subject to the
confirmation of the Senate. Our re-
quests fell upon deaf ears.

Despite concerns about the safety of
our borders, the Department, in March,
imposed a hiring freeze on Customs of-
ficers and Immigration inspectors. Mil-
lions of dollars that Congress approved
for port security, for bus security, for
hazardous materials grants 9 months
ago have not been awarded. Millions of
dollars that Congress approved in Feb-
ruary of 2003, 17 months ago, for the
purchase of additional emergency
equipment for the 28 urban search and
rescue teams have not been spent. Mil-
lions of dollars have not been spent.

Having this money sit in Wash-
ington, DC, does not make any Amer-
ican citizen any safer.

As a result of the President’s deci-
sion not to seek supplemental appro-
priations, the Transportation Security
Administration was forced to cut fund-
ing for training passenger and baggage
screeners and for purchasing equip-
ment for airport checkpoints.

You who listen today, it is your life
and the lives of your family members
and your neighbors and your friends
that are at stake.

As the lines at our airports get
longer and longer this summer, our
citizens will wonder who is responsible.
Who is responsible for this lackadai-
sical, careless attitude on the part of
our government? Where are our govern-
ment leaders? Where is the Senate?
Why is the Senate so mute? That great
deliberative body, where is it? Why is
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it so mute? Why are we today debating
a class action bill when our lives are at
stake?

It has been 2% years since Richard
Reid, the so-called shoe bomber, tried
to blow up an aircraft in flight over the
ocean with explosives that he carried
onto the aircraft. Are we any closer to
deploying systems that could check
passengers for explosives? Sadly, sadly,
the answer is no, no, no.

It has been over 2% years since the
Congress passed the USA Patriot Act
and set a goal of tripling the Border
Patrol and Customs officers on the
northern border. Have we met the goal?
Sadly, we are 1,428 officers short of the
goal.

It has been nearly 3 years since 9/11
when police and firemen in the World
Trade Center could not talk to one an-
other on their radios and tragically
hundreds of them perished never to rise
in this world again.

Are we any closer to providing police
and firemen across the Nation with
interoperable communications equip-
ment? Sadly, the answer is no.

The EPA has estimated that there
are 100 chemical plants in this coun-
try—several of them down in southern
West Virginia, where one of the great-
est chemical complexes in the Western
Hemisphere exists. The EPA has esti-
mated that there are 100 chemical
plants in this country, each of which if
attacked could harm over 1 million
people. In February of 2003, the Na-
tional Infrastructure Protection Cen-
ter, which is now part of the Depart-
ment of Homeland Security, issued a
threat warning that al-Qaida may at-
tempt to launch conventional attacks
on nuclear or chemical plants. A year
and a half later, has the Department
actually hardened the security of the
chemical plants? Sadly, that same old
refrain: No.

More than 95 percent of the Nation’s
overseas cargo moves through our
ports. The U.S. Coast Guard estimates
that a 1-month closure of a major U.S.
port would cost our national economy
$60 billion. We inspect only 9 percent of
the cargo containers that come into
our ports. There are 361 ports.

In order to help secure the ports, the
Coast Guard estimates $1.1 billion is re-
quired to implement the Maritime
Transportation Security Act in the
first year and $5.4 billion over 10 years.
How much did the President request?
The President requested only $46 mil-
lion for port security grants, a cut of 62
percent.

We need to do more than that. The
American people expect more than
that. The American people have a right
to expect more than that. The Amer-
ican people have a right to expect from
this administration, this White House,
better consideration, better safety,
greater concern.

There is a day of reckoning coming,
and it is not far off.

Let me turn to this old book our fa-
thers and mothers read.

A certain man had a fig tree planted in his
vineyard; and he came and sought fruit
thereon, and found none.
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He found none.

Then, said he unto the dresser of his vine-
yard, Behold, these three years I come seek-
ing fruit on this fig tree and find none; cut it
down. Why cumbereth it the ground?

The owner of that vineyard is coming
soon, just a few more months. The
American people are coming to that
vineyard seeking fruit thereon and
they are going to say these 3 years we
have come seeking fruit on this fig tree
and found none. Cut it down.

Listen to that, White House. Cut it
down.

On March 11 of this year, terrorists
attacked commuter trains in Madrid,
Spain, killing nearly 200 innocent pas-
sengers. The President of the United
States has not requested a dime for
mass transit security. No one is sug-
gesting we set up a passenger screening
system at our train stations like we
have at airports, but we should be in-
vesting in additional guards, better
training, additional K-9 teams, better
surveillance. Americans use public
transportation over 32 million times
per workday. The Senate Banking
Committee has reported a bill author-
izing over $3.5 billion for fiscal year
2005 for mass transit security and the
Senate Commerce Committee has re-
ported a bill authorizing $1 billion for
rail and Amtrak security. Our citizens
deserve to be secure as they travel to
work and back home again.

Time and time again over the last 3
years I have offered amendments to
provide funding for securing our mass
transit systems and the White House
consistently called the amendments
wasteful or unnecessary spending. We
need to do more.

The Hart-Rudman report on the ter-
rorist threat in this country rec-
ommended a $98 billion investment in
equipping and training for our first re-
sponders over the next 5 years, yet the
President did not request an increase
in first responder funding. Instead, the
President has proposed to cut first re-
sponder funding in the Department by
over $700 million, including a $246 mil-
lion cut in fire grants, and govern-
mentwide the President is proposing
cuts of $1.5 billion. We need to do more,
not less. We are living in perilous
times. Perilous times. We are a coun-
try that faces increasing threats from
terrorists right here at home.

As Secretary Ridge was said to have
explained to the country this morning,
there is a growing concern about a po-
tential terrorist attack before the No-
vember election. We are vulnerable,
and the continual warnings and calls
for vigilance only magnify that vulner-
ability.

What is our response to the Sec-
retary’s warnings in this Senate, in
this dear old body which has been my
home for almost 46 years? We give
whistles to staff in the Capitol and we
hope for the best. We sit back and wait
and wait and wait on an appropriations
bill that is right here that could have
been called up days ago. We sit back
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and wait and wait on this appropria-
tions bill that would improve Home-
land Security. Instead of action, we
delay. Instead of action, we call up a
class action bill. Instead of action, we
get wrangled in political arguing. We
delay Homeland Security funds for po-
lice officers and firefighters. We delay
immediate investments in border secu-
rity and port security. We say loudly
for all the country to hear, Homeland
Security can wait.

No, it cannot wait. Homeland Secu-
rity cannot wait. And remember, there
will be a day of reckoning. It will come
as surely as I stand here in this place,
as sure as the sparks fly upward. That
day of reckoning is coming ever near
around the corner.

Indeed, the majority leader could
have scheduled the Homeland Security
appropriations bill this week, but rath-
er than bring up that critical legisla-
tion this week the majority chose to go
to the class action bill. And once the
Senate began consideration of the class
action bill, then it was decided that
Senators could only offer those amend-
ments the leadership deemed appro-
priate. Now, how is that? How is that
for filling the tree?

Here we are in the middle of July,
with 11 more legislative days left be-
fore the Senate recesses for the respec-
tive party conventions; and that is
going to be for 45 days we will recess,
take or give a little. So the Senate has
acted on exactly one appropriations
bill, the Defense Appropriations bill.

Now that is not the fault of the Sen-
ate Appropriations Committee. No, you
can bet on that. That is not the fault of
the Senate Appropriations Committee.

It is said that actions speak louder
than words, and I believe that to be
true in this case. Given all of the prior-
ities facing this country, the majority
leader has said, I am told, the most ur-
gent need the Senate should consider is
the class action bill and has further in-
dicated that next week the Senate will
consider a constitutional amendment
that no one believes has the number of
votes needed for adoption. Amend the
Constitution of the United States—
here it is, folks. I hold it in my hand.
Let’s just amend it one more time.

Homeland security funding will sit
on the sidelines. Is that what the Sen-
ate should be about, I ask you, the peo-
ple out there? This Senate should step
back from this folly and put the peo-
ple’s interests first—the people’s busi-
ness, the people’s lives.

I simply do not understand why the
Senate is twiddling its thumbs on leg-
islation that could be considered at
some other time rather than address-
ing homeland security issues when it
matters most.

I watched them tear the building down,

A gang of men in a busy town;

With a ho-heave-ho, and a lusty yell,

They swung a beam and a sidewall fell.

I asked the foreman, ‘‘Are these men skilled,

And the men you would hire if you had to
build?”’

He gave a laugh and said, ‘“No, indeed;

Just common labor is all you need.
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I could easily wreck in a day or two

What builders have taken years to do.”

I thought to myself as I went away,

Which of these roles have I tried to play:

Am I a builder who works with care,
Measuring life by the rule and square,

Am I shaping my deeds to a well-made plan,
Patiently doing the best I can?

Or am I a wrecker who walks the town,
Content with the labor of tearing down?

Think about it.

Now, I had not been told about my
dear friend’s, the chairman’s, proposal
about taking this up, even though I am
the ranking member, actually the sen-
ior member of the committee, the only
person on that committee who has
been on it for 46 years, the senior Dem-
ocrat in this whole creation here. I was
not told about any proposal that my
chairman was about to make.

I would be happy to consider any pro-
posal. I want to work with the chair-
man. I say, why not take up this bill on
Monday of next week? Why not? Why
not bring this bill up on Monday, and
let’s have at it? I will leave that ques-
tion for the leadership. I hope it will
receive some consideration.

A certain man had a fig tree planted in his
vineyard; and he came and sought fruit
thereon, and found none.

Then said he unto the dresser of his vine-
yard, Behold, these three years I come seek-
ing fruit on this fig tree, and find none: cut
it down; why cumbereth it the ground?

Mr. President, I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SMITH. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

GARRETT LEE SMITH MEMORIAL ACT

Mr. SMITH. Mr. President, there are
many arguments hot and heavy being
made today about the important issues
that confront our country, issues about
our security, about our troops, about
the hot summer that is threatened by
terrorists, about our economy and its
recovery, and I know there are strong
feelings on both sides of the aisle. But
I hope today to show the American
people that we are bigger than just par-
tisans, that there are times when our
Nation’s elected officials can come to-
gether, put aside political and party
differences, and actually debate and
pass legislation.

My bill that I am talking about now
in the company of MIKE DEWINE, the
Senator from Ohio—and I believe Sen-
ator DoDD of Connecticut will soon join
us—is a bill, I suppose, on a smaller
subject than war and peace and eco-
nomic recovery, but it is nevertheless a
bill about life and death, so it is impor-
tant. It is not a far-reaching bill. It is
not even all that expensive, certainly
not in relationship to all that our Con-
gress will consider, but it represents an
important milestone in our country’s
battle against mental illness and spe-
cifically youth suicide.
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Later tonight, this bill will be intro-
duced by the majority leader. I thank
him for his sensitivity and willingness
to proceed on this bill. He has been of
enormous help to my wife and me in
this struggle. I thank also Senator
DASCHLE for truly making this a bipar-
tisan issue. See, what Senator FRIST
and Senator DASCHLE understand is
that mental illnesses do not register by
party; they afflict Republican and
Democratic families alike.

I would like to thank Senator GREGG,
the chairman of the committee, and his
staff for their willingness to proceed
with this legislation. It would not have
happened without him.

I would like to thank Senator
DEWINE. He and his wife Fran know
something about family suffering, hav-
ing lost a child of their own, so he has
been unusually sensitive to Sharon and
me on this issue. He has championed
one of the bills, the major part of this
bill we will take up today.

I thank you, Senator DEWINE.

I want to show further how we as par-
tisans, as Republicans and Democrats,
are first Americans. During the hear-
ing we had on this bill, it was Senator
DopD, who is the ranking member of
the committee, who suggested that if
we accomplish little else in this Con-
gress, we at least ought to do this
much. Senator DoODD is one of the
nicest and most decent Members of this
Chamber.

There are other Senators of whom I
want to take note.

Senator JACK REED has been espe-
cially sensitive and has helped to write
a big portion of this bill as it relates to
campus suicide.

Senator HARRY REID, the Democratic
whip—his family also having suffered
with a suicide—has been a champion of
mental health issues and specifically
on the issue of how to intervene, inter-
dict, and to stop suicide when it is at
all possible.

Finally, I would like to speak of Sen-
ator KENNEDY. I have looked at him
often in this Chamber. I have thought
of him as a lion in winter. He certainly
has a lion’s roar in this Chamber. Yet
underlying the lion’s roar, Senator
KENNEDY has a heart that is filled with
compassion for people. No one on ei-
ther side of the aisle should ever ques-
tion his motive, and his motive is as
good as gold even though you can rea-
sonably disagree with his method. He
has been of unusual help to me and to
Sharon as we suffer the loss of our son.
He has known much suffering in his
days, and I thank Senator KENNEDY.

Finally, I must mention ARLEN SPEC-
TER, the subcommittee chairman of the
Appropriations Committee that helps
fund the mental health issues. For a
long time, he has found ways to fund
programs to help with mental illnesses.
And he has been helpful in a tight year
with a tight budget trying to find the
resources that can be utilized for the
authorization of funds this bill will
provide.

Enough of those things, and now to
the substantial.
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Most of you can probably discern by
now that my emotions are still some-
what tender. I didn’t volunteer to be a
champion of this issue. But it arose out
of the personal experience of being a
parent who lost a child to mental ill-
ness through suicide.

Last September, Sharon and I lost
our son Garrett Lee Smith to a long
battle that he suffered from mental ill-
ness. He suffered emotional pain that I
cannot begin to comprehend, and he ul-
timately sought relief by taking his
life. While Sharon and I think about
Garrett every day and mourn his loss,
we take solace in the time we had with
Garrett and say to all those who suffer
the loss of loved ones that the very
best antedote for grief is the gratitude
you had for your loved one for a time
on Earth. Sharon and I have com-
mitted ourselves each in our own way
to preserving Garrett’s memory by try-
ing to help others so that other fami-
lies and children do not suffer a similar
fate.

Sharon and I adopted Garrett a few
days after his birth. He was a beautiful
child, a handsome baby boy.

Forgive me.

He was thoughtful of everyone
around him as he grew older. His life,
however, began to dim in his elemen-
tary years. He struggled to spell. His
reading and writing were stuck in the
rudiments. We had him tested and were
surprised to learn that he had an un-
usually high IQ, but he struggled with
a severe overlay of learning disabil-
ities, including dyslexia.

However, it would be many years
later until we learned how extensive
his true illness was because of his diag-
nosis, which was a bipolar condition.
Bipolar disorder, also known as manic-
depressive illness, is a brain disorder
that causes unusual shifts in a person’s
mood, energy, and ability to function.
Different from normal ups and downs
that we all experience, the symptoms
of bipolar disorder are severe. People
who suffer from bipolar experience
swings from manic highs where sleep
and eating are not desired, to deep cat-
astrophic depressions where simply
getting out of bed can be too much of
a challenge.

In the United States, more than 2
million American adults suffer from bi-
polar disorder. This illness typically
develops in late adolescence or early
childhood. However, some people have
their first symptoms during childhood,
while others develop them late in life.
It can be a debilitating illness. And, as
in Garrett’s case, it can lead to worse
tragedies.

As his parents, we knew how long and
how desperately Garrett had suffered
from his condition and his very dark
depression. While we knew intuitively
that suicide was possible in his case,
there are simply no parental prepara-
tions adequate for this crisis in one’s
own child, no owner’s manual to help
one in burying a child, especially when
the cause is suicide.

So I have committed myself to trying
to find meaning in Garrett’s life by
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helping to pass, with the help of my
colleagues, an important first step to
ending the epidemic of youth suicide.
It is no small task, but one that I be-
lieve should be a top priority of this
Congress because every year approxi-
mately 30,000 Americans commit sui-
cide in the United States—a number
that is almost twice as high as the
number of homicides in our country.
Almost 700,000 Americans are treated
in hospitals every year for self-in-
flicted wounds and attempted suicides.
But keep in mind these figures don’t
tell the whole story. They do not ac-
count for the families, the friends, the
coworkers who are affected by each
suicide. Suicide and attempts do not
simply leave an impression on the indi-
vidual’s life, it leaves a deep impact on
everyone who knows the person or a
family member of that person.

America’s youth are committing sui-
cide at staggering rates. Suicide is the
third leading cause of death for people
age 10 to 24 years—the third leading
cause. That is why this bill, at MIKE
DEWINE’s suggestion, named the Gar-
rett Lee Smith Memorial Act, is so vi-
tally important. It takes the first sig-
nificant step toward creating and fund-
ing an organized effort at the Federal
and State levels to prevent and inter-
vene when youth are at risk for mental
and behavioral conditions that can lead
to suicide.

The loss of life to suicide at any age
is tragic and traumatic. But when it
happens to someone who has just begun
life, has just begun to fulfill their po-
tential, the impact somehow seems
harsher, sadder, more out of season,
more tragic.

Garrett had just begun to reach his
potential. His big smile and generous
spirit allowed him to befriend every-
one, popular or not. Wisely or not, his
mother and I showered him with crea-
ture comforts as yet another way to
show him that we loved him and that
we valued him. But as a testament to
his character, we later found out that
much of what we gave him in a mate-
rial way he readily gave to others less
fortunate.

He also wanted to accomplish three
things in life. He wanted to be an Eagle
Scout, he wanted to graduate from
high school, and he wanted to serve his
church on a mission. He accomplished
those three things, largely because of
the efforts of his angel mother. He
loved his mission companions, he loved
his church, he deeply loved his Savior,
and a chance of serving others in his
name. Unfortunately, his struggle
against his periods of deep depression
became too much. We sought out help
from school and church counselors,
psychologists, and ultimately a psy-
chiatrist. But words of encouragement,
prayers earnestly offered, and the lat-
est medical prescriptions could not re-
pair our son’s hard-wiring defects.

Garrett’s bipolar condition was a
cancer to him, as lethal as leukemia to
anyone else. It filled his spirit with
hopelessness and clouded his future in

S7801

darkness. He saw only despair ahead
and felt only pain in the present, pain
and despair so potent that he sought
suicide as a refuge, a release. The bill I
offer today with these great colleagues,
Republican and Democrat alike, is in-
tended to help other people who suffer
from mental illnesses that are so dev-
astating it places them at risk for tak-
ing their own lives. No family should
experience the pain we have suffered
and no child should face the challenges
of mental illness alone.

When signed into law, this bill will
authorize $60 million over 3 years to
create a system focused on establishing
in each State a statewide early inter-
vention and prevention strategy. It en-
sures that 85 percent of the funding
will be provided to the entities focused
on identifying and preventing suicide
at the State and community levels. En-
tities apply to the State for funding
and can utilize a variety of options to
implement the tenets of statewide
strategy.

One option that Sharon and I have
recently championed in our own home-
town is the Columbia University Teen
Screen Program. We have chosen to
endow this program in our community
in our son’s memory, in the town of
Pendleton, OR, from which I hail.

All sixth graders who have their par-
ents’ consent will be screened each
year for mental illnesses that can lead
to suicide and they will receive refer-
rals for treatment. Our hope in spon-
soring this program is to help as many
children as possible at as early an age,
as young as possible, because if we
identify mental illness early, we may
be able to prevent thousands upon
thousands of youth suicides.

The bill also authorizes the Suicide
Prevention Resource Centers that will
provide technical assistance to States
and local grantees to ensure they are
able to implement their statewide
early intervention and prevention
strategies. It also will collect the data
related to the programs, evaluate the
effectiveness of the program, and iden-
tify and distribute best practices to
other States around the country. Shar-
ing technical data and program best
practices is necessary to ensure that
Federal funding is being utilized in the
best manner possible. That information
is being circulated among participants.

Finally, the bill will provide funding
to help colleges and universities estab-
lish mental health programs or en-
hance existing mental health programs
focused on increasing access to and en-
hancing the range of mental and behav-
ioral health services for students.

Entering college can be one of the
most disruptive and demanding times
of a young person’s life, but for persons
with mental illnesses the challenges
can be overwhelming. Loss of their pa-
rental support system, familiar and
easily accessible health care providers
can often become too much of a burden
to bear. That is why we have, for the
first time, focused Federal funding on
improving the support structures avail-
able at our colleges and universities.
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I simply say with emphasis to my
colleagues, we have a suicide epidemic
on American university campuses be-
cause kids leave their homes and need
support structures. As in the case of
our son, when you are not there and
they do not have someone to fall back
on, sometimes the most innocent kinds
of disappointments for you and me can
be life ending to them. These are the
kinds of situations which we hope to
better predict.

I say in conclusion, the components
of this bill will ensure that we begin to
address the staggering problem of
youth suicide. I am pleased to be a
champion of this cause, not because I
volunteered for it but because I have
suffered over it. This bill, with the sup-
port of my colleagues, will be a mar-
velous beginning to say to the Amer-
ican mothers and fathers, we care
about you, we know your struggles, we
know your suffering, and we are trying
to help.

Where you cannot be there, we are
going to do our level best to make sure
there are professionals, there are peo-
ple to help, so we can put an end to this
epidemic and let our youth know that
mental illness is not something from
which they should shrink but some-
thing about which they should seek
help.

If we do this, my colleagues, I assure
you, whatever else we may or may not
accomplish in this Congress, we can
leave here with pride that we did a
very good thing for the young men and
women of the United States of Amer-
ica. I urge the passage of this bill.

I yield the floor.

The PRESIDING OFFICER. The as-
sistant Democratic leader.

Mr. REID. As my friend from Oregon
knows, my father committed suicide.
My situation was totally different than
that experienced by my friend from Or-
egon. With my dad there was nothing
that had happened that suggested a
problem.

I went to watch Muhammad Ali work
out, spent the morning with Muham-
mad Ali. I had a wonderful time. I took
somebody who was working with me.
Two of us were alone with Muhammad
Ali for a long time. I returned to my
office and walked in the door. Joan was
the receptionist. I can still see her.
This was many years ago. She said:
Your mother is on the phone. I picked
up the phone and she said: Your pop
shot himself.

My dad had killed himself at home in
Searchlight. For a long time, I was em-
barrassed; I did not know how to han-
dle that. I, of course, acknowledged my
dad was dead but like most people who
deal with suicide, it takes a while to
accept that.

My acceptance came many years
later when I was part of the Aging
Committee in the Senate. Bill Cohen
was the chairman. We had a hearing on
senior depression. Mike Wallace, a re-
porter on ‘60 Minutes,” testified before
the committee. He said: A lot of times
I wanted to die. I did the most dan-
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gerous things I could do, hoping that
maybe something would happen that I
would not return. He said: But you
know, I now take a little bit of medica-
tion; I had the opportunity to talk to
someone and I no longer feel that way.

So I shared, for the first time ever
publicly, what happened to my dad. My
dad was 56 or 57 years old, much young-
er than most members in the Senate. I
said at that time to Chairman Cohen
that I thought we should have a hear-
ing on senior suicide. I shared, for the
first time, the story of my dad’s death.

I didn’t know Garrett. Gordon didn’t
know my dad. My dad was a person
who, as we look back, had been de-
pressed his whole life. I cannot give a
long dialog about my dear dad other
than to say he was a very strong, phys-
ical person, bigger than I am, bigger
than his four sons. He never lifted a
weight, but with his shirt off at the age
he was, people would think he had lift-
ed weights. He had big arms, a big
chest. He was very strong.

He didn’t like to be around people,
only his family. About a week before
he killed himself, we came out to visit
him in Searchlight. My dad did not
have much in the way of material pos-
sessions, but he had one thing for
which he was very proud. It was a spec-
imen.

My dad worked hard all of his life,
never made any money doing anything,
but he worked like a dog. One time he
had a lease on a mine and he found
some very rich ore at the Blossom. The
vein was very small. It was in a talc-
like formation, and it assayed at
$18,000 a ton. He got a few sacks of this.
It was in such small quantities you
could not even fill up a truck with it.

He saved a specimen. All he had left
was a specimen; that was valuable to
him, at least. Approximately a week
before he died, he gave it to me. It was
unlike my dad. But, of course, as I look
back, he had been planning what he
was going to do for some time. His
health was not good and he had miner’s
consumption, and I am sure other prob-
lems. He smoked like a chimney all of
his life. He coughed every night when I
was a little boy. I thought all kids’
dads coughed like my dad.

But had this legislation, introduced
by my friend, been in effect, my dad
may not have had all the problems he
had as he proceeded through life. Sui-
cide is an American tragedy. We know
that at least 31,000 Americans every
year kill themselves. We know that be-
cause those are the deaths that we can
say: This was a suicide. But there are,
I believe, thousands of others—auto-
mobile accidents, hiking accidents—
that are really suicides.

So we have done a few things since
my work with Senator Cohen. We are
now studying, for the first time—it is
hard to comprehend this—but for first
time in the history of this country, we
are trying to figure out why people kill
themselves. We do not know for sure.
One of the phenomenons is that most
of the suicides are in the western part

July 8, 2004

of the United States. We do not know
why. You would think just the oppo-
site, with the Sun shining and the wide
open spaces. But we are studying that.
The Surgeon General of the United
States has stated it is a national prob-
lem.

I want my friend from Oregon to un-
derstand how important it is that he is
stepping forward on this issue. Landra
and I attended Garrett’s funeral. We
were so impressed because no one—no
one—tried to mask what happened to
Garrett Smith. Every speaker talked
about this fine young man. Some of the
speakers had known him his whole life.
But there was not a single speaker who
tried to make an excuse or cover up the
fact that this young man had taken his
own life.

You see, we have come a long way.
After my dad died, killed himself, I
bought a book on suicide. It was not
long ago that you could not bury some-
one who committed suicide in a ceme-
tery. Most religions would not accept
and allow the normal religious cere-
monies to take place if somebody had
killed themselves. We have gone be-
yond that in most every instance, and
that is good.

I want the Senator from Oregon to
know how I appreciate his moving for-
ward on this national problem. Nevada
leads the Nation in suicide. I believe
that anything we can do to focus atten-
tion on this problem is going to be of
benefit to so many people.

Since this situation with my dad in
the committee, we now have a national
organization. They have a full-time
lobbyist now. SCAN is the name of the
organization. Their whole existence is
based on dealing with the suicide prob-
lem that faces this country.

I appreciate very much the Senator
from Oregon, I say for the third time,
moving forward on this issue. It is a
happy day and a sad day because, as
life is, I do not focus on that day when
my dad—I went out and saw my dad on
the bed where he had killed himself. I
do not focus on that, but I did today,
and it is good for me that I did focus on
it.

It is good for us that we focus on
this. I used to think suicides happened
to other people, but they happen to us.
There are so many people who I come
in contact with who have had a father,
a mother—I had a wonderful TV re-
porter in Las Vegas—and you know it
is all business with these journalists—
who said to me once: Could I talk to
you sometime alone? I said: Sure. She
told me about the fact that her brother
committed suicide, her father com-
mitted suicide. This story did not end
there. She called me later, after we had
our private conversation; her own sis-
ter then killed herself.

Suicide is an illness of which we have
to get ahold. It is something that does
not happen to others; it happens to us.

I am so glad I was able to hear the
heartfelt remarks of the Senator from
Oregon today.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.
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Mr. NICKLES. Mr. President, I com-
pliment my colleague from Oregon,
Senator SMITH, for his statement and
also for the work he has done in put-
ting together this legislation. I ask
unanimous consent to be added as a co-
sponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NICKLES. Mr. President, I also
compliment my colleague and friend,
Senator REID, for his statement. I have
a similar experience. My father also
committed suicide. I am not going to
go into the details, but it is a lot of
pain. It is very evidenced by the pain in
the expression by Senator SMITH and
Senator REID that this is a very serious
problem throughout our country. It is
a serious problem, as Senator SMITH
has experienced, unfortunately, par-
ticularly with teenagers.

For teenagers, this is a problem that
most people cannot comprehend. I did
know Garrett. Garrett was a troubled
young man with mental illness. He was
also a very fortunate young man be-
cause he had outstanding and loving
parents. He had an angel for a father
and a mother, and he received more
love than most children would ever
dream of receiving. Now maybe he is in
some ways giving a gift to the country
because Senator SMITH, in trying to ra-
tionalize maybe, combat this very seri-
ous problem, is trying to tackle it na-
tionally. I have no doubt as a result of
us passing this legislation we will end
up saving a lot of lives, maybe thou-
sands of lives. So I just want to asso-
ciate myself with my very good friend
Gordon Smith but thank and com-
pliment him because we will never
know—we will never know—did this
save someone’s life somewhere in Or-
egon or Oklahoma or Nevada or New
York because there are a lot of trou-
bled kids out there, frankly, who have
not received the attention they need.
Maybe it will also lead to greater re-
search in combating suicide as a whole
because it is a big problem throughout
this country for many ages, particu-
larly for teenagers.

I compliment Senator SMITH for the
love and attention and focus both he
and Sharon focused on Garrett. Garrett
was a very fortunate young man to
have such loving parents. The Senate is
very fortunate, our country is very for-
tunate, to have his leadership on this
very difficult, sensitive issue for them
and, frankly, for our country. I com-
pliment him for his work and yield the
floor.

The PRESIDING OFFICER (Mr.
COLEMAN). The Senator from Con-
necticut.

Mr. DODD. Mr. President, first of all,
let me thank both of my colleagues
from Nevada and Oklahoma as well.
Their remarks were very moving
today. In the midst of all these other
matters we debate and discuss—mat-
ters we think are of such great and
global and national importance—I
don’t think anything we have listened
to has been as important as the com-
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ments that have been made by our
good friend and colleague from Oregon,
GORDON SMITH, and my good friends
and colleagues, HARRY REID and DON
NICKLES. I was aware of the cir-
cumstance of my friend from Nevada. I
was not aware of the circumstance of
my friend from Oklahoma. I appreciate
both of them adding their voices today
to this discussion. Particularly,
though, I think we all feel a special
bond with Senator SMITH and what he
and his lovely wife Sharon have gone
through. I commend him for his cour-
age and determination to share his
story with us and the country today.

Time does heal wounds. I suspect my
friend from Nevada and friend from
Oklahoma still feel tremendous pain,
and I suppose that time does remove
some of the bitterness. But we know
that our friend from Oregon lost his
son only a matter of months ago, and
we know the fact that he came to me,
to MIKE DEWINE and Senator REED, to
others, asking with great determina-
tion if there was a way to clear the leg-
islation before us this year. I am so
glad that he came to us. I will forever
remember the hour or so we spent—not
many weeks ago—talking about this
legislation in my office and trying to
find a way to clear it. Gordon, it is be-
cause of you that we are here today.

I commend the majority leader and
the Democratic leader and others for
insisting that we find some time here
to allow this legislation to be consid-
ered and, I believe, adopted unani-
mously by our colleagues. I know the
other body is considering legislation as
well.

If T could, I would like to spend a
couple of minutes speaking about this
important issue, and I hope this time
maybe there are people listening. I
know occasionally people follow C-
SPAN. There are probably times when
they wonder why they are watching us
at all, but maybe today, as a result of
our conversation and the tremendous
remarks by our colleagues who have
talked about this issue in very personal
terms, in addition to the underlying
legislation, there will be people listen-
ing whose lives might be transformed.
My admiration for the three of our col-
leagues who have spoken today, par-
ticularly our colleague from Oregon, is
unlimited. He has done a great service,
if nothing else, by sharing his story
with America. That has great value.

There are people listening to this
who I know full well are going through
similar circumstances and wondering
how to cope, or a child out there who
may be wondering whether anyone can
pay any attention to his or her needs,
or trying to find a place he or she can
go to try and resolve these conflicts. I
think this discussion is a worthy one
for this historic Chamber to be engaged
in.
Adolescent years are the most dif-
ficult in many ways. We spend a lot of
time talking about early childhood de-
velopment, and rightfully so. Those are
formative years in a child’s life. There
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is much more we could do to try and
assist parents and young children be-
ginning the journey of life to get it
right from the beginning. And we spend
a great deal of time talking about
higher education, talking about the
cost and getting jobs and the like. Cer-
tainly that has great value as well.
However, we don’t spend enough time
talking about those adolescent years,
those middle years from age six to 24.
I can think of only a few instances
where we have actually had hearings
and talked about the problems of ado-
lescents, those tremendously changing
years that can be so terribly complex
for an individual of that age.

I hope that as a result this discus-
sion, the legislation we are introducing
will have some ability, some impact,
maybe, in focusing our attention on
those questions. Let me go back and,
first of all, again thank my colleague
Senator MIKE DEWINE, with whom I
have worked on this issue, JACK REED
of Rhode Island, who has done a tre-
mendous job as well on this legislation,
and my colleague RICHARD DURBIN of
Illinois, who wants to be added as a co-
sponsor. I ask unanimous consent that
he be added as a cosponsor to this leg-
islation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DODD. As has been pointed out
by our friend from Oregon, suicide
among our Nation’s young people is an
acute crisis that knows no socio-
economic boundaries. My State of Con-
necticut, as well as all other states in
the nation, suffer from this tragedy. In
fact, my hometown of East Haddam,
Connecticut—a small rural community
of 8,000 people—has not been immune.

In 2001, I chaired the first Congres-
sional hearing on youth suicide, and I
was alarmed at the disturbing statis-
tics that were read at that hearing.
Well, those statistics have not changed
and they are worth repeating again
today. According to the most recent
data from the Centers for Disease Con-
trol and Prevention, almost 3,000 young
people—10 percent of all suicides—take
their lives in the United States every
year. It is the third overall cause of
death between the ages of 10 and 24.
Young people under the age of 25 ac-
count for 15 percent of all suicides com-
pleted. In fact, more children and
young adults die from their own hand
than from cancer, heart disease, AIDS,
birth defects, stroke, and chronic lung
disease combined.

Equally alarming are the numbers of
young people who consider taking or
attempt to take their own lives. Again,
recent CDC figures estimate almost 3
million high school students or 20 per-
cent of young adults between the ages
of 15 to 19 consider suicide each year,
and over 2 million children and young
adults actually attempt suicide. Sim-
ply put, these figures are totally unac-
ceptable and of a crisis proportion.
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Sadly, we rarely find these facts dis-
seminated widely among public audi-
ences. We rarely read them in news-
papers or hear them on television. Indi-
vidual cases, yes, but not the national
numbers.

We know youth suicide is integrally
linked to mental health issues such as
depression and substance abuse. Yet we
also know all too well that both youth
suicide and children’s mental health
continue to carry an unfortunate stig-
ma, a stigma that all too often keeps
these crucial issues unspoken and dis-
courages children and young adults
from seeking the help they so des-
perately need.

We have a societal obligation to
break through this stigma attached to
youth suicide and children’s mental
health. Again, the comments of our
colleagues this afternoon have taken a
major step in that direction. When peo-
ple in public life can address these
issues in public forums and talk about
them in personal terms, then they help
us break down the barriers and stigmas
that exist. That is why I feel so strong-
ly about the willingness of our col-
leagues today, particularly Senator
SMITH, to share their personal thoughts
with us.

We also have a societal obligation to
instill in our young people a sense of
value, of self-worth and resilience. All
too often children and young adults
considering suicide lose sight of them-
selves, their talents, their potential in
life, and all too often they lose sight of
the love their families, friends, and
communities have for them, as our
friend from Oregon so eloquently de-
scribed.

I am pleased our Nation has already
taken positive steps toward better un-
derstanding the tragedy of youth sui-
cide and its emotional and behavioral
risk factors. Several recent reports
like the President’s New Freedom
Commission on Mental Health, the Na-
tional Strategy for Suicide Prevention,
and the Surgeon General’s Call to Ac-
tion to Prevent Suicide have made
youth suicide a top national public and
mental health priority.

Today hundreds of community-based
programs across the country offer a va-
riety of early intervention and preven-
tion services to thousands of children
and young adults—services that in-
clude comprehensive screening, assess-
ment, and individualized counseling.
Every State and many tribal nations
have begun developing or already have
implemented a youth suicide early
intervention and prevention strategy
that coordinates appropriate services
in schools, juvenile justice systems,
foster care systems, mental health pro-
grams, substance abuse programs, and
other youth-oriented settings.

Furthermore, the Federal Govern-
ment has stepped up in its role in both
supporting these community-based ac-
tivities and conducting relevant re-
search and data collection. Several
mental health and public health agen-
cies have shown a great interest in
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youth suicide, including the Substance
Abuse and Mental Health Services Ad-
ministration, the Health Resources and
Services Administration, the Centers
for Disease Control and Prevention,
and the National Institutes of Health.

However, despite these important
gains, we still face significant chal-
lenges.

Today a large number of States, lo-
calities, tribes, and service providers
are finding themselves with unprece-
dented budget deficits, making the es-
tablishment of new services and the re-
tention of existing services increas-
ingly more difficult.

Furthermore, youth suicide early
intervention and prevention strategies
are often underfunded or understaffed
to be properly effective. And while a
number of Federal agencies have sup-
ported youth suicide activities, there
have been no comprehensive inter-
agency strategies implemented to
share data, disseminate research, or
evaluate the efficacy of youth suicide
early intervention and prevention pro-
grams.

Today I am introducing bipartisan
legislation with my colleagues Sen-
ators MIKE DEWINE, JACK REED, GOR-
DON SMITH, HARRY REID, and DICK DUR-
BIN, named in memory of Garrett Lee
Smith. This legislation further sup-
ports the good work being done at the
community level, the State level, and
the Federal level with regard to youth
suicide, early intervention and preven-
tion in four principal ways.

First, it establishes new grant initia-
tives for the further development and
expansion of youth suicide early inter-
vention and prevention strategies and
the community-based services they
seek to coordinate.

Second, it authorizes a dedicated
technical assistance center to assist
States, localities, tribes, and commu-
nity service providers with planning,
implementation, and evaluation of
these strategies and services.

Third, it establishes a new grant ini-
tiative to enhance and improve early
intervention and prevention services
specifically designed for college-age
students.

And last, it creates a new inter-
agency collaboration to focus on policy
development and the dissemination of
data specifically pertaining to youth
suicide. I continue to believe that fund-
ing for concrete, comprehensive, and
effective remedies for the epidemic of
youth suicide cannot be done by law-
makers on Capitol Hill alone. They
must also come from individuals, such
as doctors, psychiatrists, psycholo-
gists, counselors, nurses, teachers, ad-
vocates, clergymen, survivors, and af-
fected families who are dedicated to
this issue or spend each day with chil-
dren and young adults who suffer from
illnesses related to youth suicide.

I believe we have made an important
first step with this legislation today.
That step has been implemented by the
comments of my colleagues on the
floor of the Senate. However, I also
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know that our work is not done. I sin-
cerely hope that as a society we can
continue to work collectively both to
understand better the tragedy of this
incredible problem of youth suicide and
to develop innovative and effective and
public mental health initiatives that
reach every child and young adult in
this great Nation of ours, compas-
sionate initiatives to give them en-
couragement, hope, and love, and most
important, life.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio is recognized.

Mr. DEWINE. Mr. President, let me
first congratulate my colleagues from
Nevada and Oklahoma for their very
moving statements in regard to their
dads. Let me also say to my colleague
from Oregon that his statement was
certainly one of the most moving
statements I think any of us have ever
heard in this Senate Chamber. Our
hearts, collectively as Senators, con-
tinue to go out to our colleague and
Sharon for the loss of Garrett.

Senator SMITH and Sharon have
taken their tragedy, the pain of this
tragedy, the loss of Garrett and there
is nothing in the world worse than the
loss of a child—and focused it on trying
to do good. We see it today with this
legislation for which Senator SMITH
has been such a strong advocate. We
are on the Senate floor, frankly, be-
cause of him. We would not have been
to this point without him, without his
advocacy. We saw it in the testimony
when Senator SMITH and Sharon came
to our committee hearing that Senator
DopD and I held several months ago.
They publicly talked about Garrett’s
death; they talked about him and
talked about the issue. Senator SMITH
described earlier the community teen
screening with sixth graders in Pen-
dleton that they have established. So
they are courageous. They have taken
this immense pain and, in spite of that,
in the face of that, they are doing
something very positive.

Those of us in the Senate are blessed
and we are burdened with the oppor-
tunity to use the bully pulpit of the
Senate to focus public attention on
issues. I say to my colleague that there
are many parents, tragically, as he
knows, who have suffered as he and
Sharon have this year. He has the
unique opportunity—and has taken
that, as he is in a public spotlight; it is
a burden he has, but he has taken that
burden and done something with it.
What he has done with it is he has
taken that spotlight and used the bully
pulpit of the Senate to talk to the
American people about this issue.
Many people today will watch this and
many more will read about it tomor-
row. There are many people who read
about the committee hearing we held,
and they heard when Senator SMITH
and his wife talked about this issue.
Many people they will never know have
been impacted, or maybe they were
alerted to a problem they might have
with their child, and maybe parents
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were given inspiration and encourage-
ment to seek help. These are things
that individuals don’t ever know about.
But I know, and we all know, that what
they have done has truly made a dif-
ference. This bill will truly make a dif-
ference.

I thank Senator DODD and Senator
JACK REED for their work. This bill we
are introducing today is a combination
of two bills. One was introduced by
Senator REED as the lead sponsor. It
was his idea; he took the lead. I was
the Republican cosponsor. We intro-
duced a bill. The other bill was Senator
DopD’s bill. He was the lead on that,
and I was the cosponsor. We worked on
that bill together. This is a combina-
tion of those two bills that we bring to
the floor today.

I also thank Senator HARRY REID for
his great support and his work. I thank
the majority leader. I thank Senator
DASCHLE and I thank Senator GREGG.
They all have been very supportive. We
thank them for allowing us to bring
this bill to the floor today.

We have held hearings on the mental
health concerns of youth and children.
As chairman of the Subcommittee on
Substance Abuse and Mental Health
Services, I have been able to do this.
The one hearing we talked about, Sen-
ator DoODD cochaired with me. At the
hearing on youth suicide, it became
clear that thorough and actionable
plans are needed to deal with this issue
affecting our children and young
adults.

At that hearing, as I indicated, Sen-
ator SMITH, supported by his wife Shar-
on, courageously shared the story of
their son Garrett. They told of his
struggle, their family’s brave struggle
with his depression, and Garrett’s
struggle with that depression, a battle
that he tragically lost this past Sep-
tember. In honor of their son, GORDON
and Sharon are dedicated to helping
other youth and their families who are
struggling with mental illness.

At that same hearing in March, the
Reverend Dr. Paul Tunkle coura-
geously spoke of the loss of his daugh-
ter. Reverend Tunkle is an Episcopal
priest now serving in Baltimore. His
wife Judy is a psychotherapist. Their
daughter Althea, or Lea to those close
to her, began to exhibit symptoms of
psychological problems when she was
in grade school. She began to experi-
ence additional problems as she began
her university studies. Her grades
began to suffer. Exacerbating her men-
tal health problems, Lea was raped
while away at school. After attempting
suicide twice, Lea killed herself on her
third attempt at the age of 22.

Tragically, these stories that we
have heard are not uncommon. Statis-
tics tell us that approximately every 2
hours a person under the age of 25 com-
mits suicide. We also know that from
1952 to 1995 the rate of suicide in chil-
dren and young adults in this country
tripled, and that between 1980 and 1997
the rate of suicide in 15- to 19-year-olds
increased by 11 percent.
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According to the National Institute
of Mental Health, suicide was the 11th
leading overall cause of death in the
United States in the year 2001; how-
ever, it was the third leading cause of
death for youths aged 15 to 24.
Shockingly, we also know that suicides
outnumber homicides 3 to 2 for the
overall population. These alarming
numbers emphasize the need for early
intervention or prevention efforts. Too
often, the signs may be subtle or hid-
den until it is too late. While research
has created improved medications and
methods for helping those with mental
health problems to recover, there is
still much work to be done in identi-
fying those who need help.

Study has been done in identifying
and categorizing the risk factors re-
lated to suicide. In children and youth,
these are known to include depression,
alcohol or drug use, physical or sexual
abuse, and disruptive behavior. Of peo-
ple who die from and who attempt sui-
cide, many suffer from co-occurring
mental health and substance abuse dis-
orders. Children with these risk fac-
tors, as well as children who are known
to be in situations at risk for acquiring
them, should be included in com-
prehensive State plans.

Children and youth specifically ad-
dressed in State plans should include
those who attend school, including col-
leges and universities, those already
receiving substance abuse and mental
health services, and those involved in
the juvenile justice system, as well as
those in foster care.

We also learned at our hearing that
our colleges and universities are suf-
fering under an ever-growing caseload
and they need additional resources to
help students in these critical years.
We know that suicide is the second
leading cause of death in college stu-
dents today, and reports indicate there
has been a dramatic increase in college
students seeking care at campus coun-
seling centers.

From 1992 to the year 2002, Big Ten
Schools, for example, noticed a 42-per-
cent increase in the number of students
seen at these counseling centers. Sur-
veys conducted over the past decade
suggest the prevalence of depression
among college students is growing and
eclipses the rate of the general public.
Many public and private schools have
been dealing with budget crises re-
cently which do not allow them to re-
spond adequately for this growth in
need. In fact, last year 27 percent of
counseling centers reported cuts to
their budgets.

The accreditation standards for uni-
versity and college counseling centers
recommend that the counselor-to-stu-
dent ratio be 1 counselor per 1,000 to
1,600 students; however, alarmingly,
the 2003 ratio in schools with over
15,000 students is instead 1 counselor
per 2,500 students, and that is a prob-
lem. Due to these numbers, schools are
reporting that students are forced to
wait, sometimes days, to see a coun-
selor. In the year 2002, 116 college stu-
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dents committed suicide; however, only
20 of these students had been seen by a
college counselor before the suicide.

As a result of the need for increased
attention to the problem of suicide and
the need for increased access to help,
Senators DODD, SMITH, JACK REED,
HARRY REID, and I are introducing the
Garrett Lee Smith Memorial Act. This
bill will provide grants to States,
tribes, and State-designated nonprofit
organizations to create statewide plans
for early intervention and prevention
efforts in schools, juvenile justice sys-
tems, substance abuse programs, men-
tal health programs, foster care sys-
tems, and other child and youth sup-
port organizations. These plans will
seek to serve the children where the
children are. This bill will help ensure
that States with youth suicide rates
that are higher than the national aver-
age are given preference so they are
better equipped to combat this tragic
problem.

This act also will authorize a suicide
prevention resource center. This center
will provide information, training, and
technical assistance to States, tribes,
and nonprofit organizations involved in
suicide prevention and intervention for
a number of purposes, including the de-
velopment of suicide prevention strate-
gies, studying the costs, effectiveness
of statewide strategies, analyzing how
well new and existing suicide interven-
tion techniques and technologies work,
and promoting the sharing of data.

Further, the Garrett Lee Smith Me-
morial Act would provide competitive
grants to institutions of higher edu-
cation to create or expand mental and
behavioral health services to students.
These grants will help financially
strapped college and university mental
health centers obtain the necessary re-
sources to serve the mental and behav-
ioral health needs of the students.

Let me again thank my colleagues
for their support of this very important
legislation. Our children are simply too
important to not properly address their
mental health needs. This is a good
bill, and it is the right thing to do.

I add one final comment. I think this
bill will be signed into law. This bill
will save lives. This bill will make a
difference. I thank everyone who has
worked so hard on it. I thank my col-
league again for being the spark behind
this. He has been the person who has
been talking to Members, getting their
support, making the plea. I thank him
so very much for doing it.

We are going to pass this bill and it
is going to make a difference, but there
is something else we should be doing,
and that is the Mental Health Parity
Act. This Senate, this Congress, must
get around to this bill. That bill also
will save lives. It will make a dif-
ference. It will make mental health
services available to people.

I see my colleague from New Mexico,
who just walked into the Chamber. He
has been an advocate for this bill. The
time is ripe for the Mental Health Par-
ity Act to come to the Senate floor, to
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be voted on, and to be passed. I thank
my colleagues. I thank the Chair.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. REED. Mr. President, I join my
colleagues, Senators SMITH, DODD,
DEWINE, and REID, to discuss the Gar-
rett Lee Smith Memorial Act which
will be introduced today. I thank and
commend them.

I particularly commend Senator GOR-
DON SMITH. We are here today literally
because he has worked tirelessly to
bring this legislation to the Senate
floor, to work with us and to advocate
strenuously that this legislation come
to the floor of the Senate today. It is
rightfully designated the Garrett Lee
Smith Memorial Act.

Garrett, unfortunately, struggled for
years and sadly took his own life last
September. We heard this afternoon
the heartfelt words of his father talk-
ing about this wonderful young man.
We all sense that as Garrett struggled,
he did it with loving and caring par-
ents.

As my colleague Senator DEWINE
pointed out, the Smiths have taken
their pain and transformed it into pur-
poseful action to ensure that other
families and other young people do not
have to suffer and endure even today
the pain that lingers at the loss of this
fine young man, and I thank the Sen-
ator for his leadership and for his de-
cent and gallant heart.

We are here today because we are re-
sponding to an extraordinary problem,
a problem that seems to many of us to
be difficult to comprehend: why a
young person, in the prime of life, with
so much ahead, would take their own
life.

Sadly, suicide takes the lives of over
4,000 children and young adults each
year. It is now the third leading cause
of death among 10 to 24 year olds in
America. The rate of suicide has tri-
pled from 1952 to 1995. Yet despite the
astounding statistics, we still do not
fully understand what is driving so
many young people to the extreme of
taking their own life.

What we hope to achieve with this
legislation is to show them that there
is an answer, that suicide is not the
way out, that there is help for what-
ever is troubling them, and that they
can live lives that are full, happy, and
complete.

A Chronicle of Higher Education sur-
vey found that rates for depression in
college freshmen are on the rise. With-
out treatment, the Chronicle points
out, depressed adolescents are at risk
for social failure, social isolation,
promiscuity, self-medication with
drugs and alcohol, and suicide. That is
a description of failure, not a descrip-
tion of successful living.

A 2003 Gallagher’s Survey of Coun-
seling Center Directors found that 85
percent of counseling centers on col-
lege campuses are reporting an in-
crease in the number of students in
need of services.
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Mr. President, 81 percent were con-
cerned that increasing numbers of stu-
dents are there with severe psycho-
logical problems; 67 percent reported a
need for more psychiatric services, and
63 percent reported problems with
growing demand for services without
an appropriate increase in resources.
That is why, working with Senator
DEWINE, working with my colleagues
Senator DODD and Senator SMITH, we
have incorporated in this act support
for college counseling centers. It is not
coincidental that Garrett was begin-
ning his first year at the University of
Utah, had left home, was in a new envi-
ronment, was struggling with all of the
powerful forces of independence and of
change young people experience when
they go off to school. That is a particu-
larly vulnerable time.

We understand college is a time of
great intellectual development, but it
is also a time of extraordinary personal
and interpersonal growth and change.
When children go off to college, we
need to make sure they have the sup-
port they need during this critical
transitional period.

Additionally, there are many adults
going to college and they have a par-
ticular dilemma of balancing their
studies with their family responsibil-
ities. Yet campus after campus lacks
the resources to support their coun-
seling staffs to deal with these real
issues, these real psychological issues.

Part of what we seek to do through
the Garrett Lee Smith Memorial Act is
ensure colleges and universities around
the country have the resources to
reach out to students, to provide essen-
tial mental and behavioral health serv-
ices, and to educate families about po-
tential signs of trouble.

Part of this process is not only treat-
ing the youngster, it is making parents
aware of these signs so they can inter-
vene successfully and in a timely fash-
ion. Our colleges and universities are
struggling to address the wide range of
problems experienced by students—
drug and alcohol problems, eating dis-
orders, depression, schizophrenia, sui-
cide attempts. With insufficient re-
sources, many schools offer limited or
very cursory services to students. We
hope to begin to change that with this
legislation.

We hope through this legislation to
begin to shine a light on the growing
problem of youth suicide. This legisla-
tion provides resources and technical
assistance to States to develop and im-
plement robust early intervention and
suicide prevention strategies across the
Nation. It also seeks to address the
overwhelming need for mental and be-
havioral health services on college
campuses, as I have discussed. This is
an important bipartisan measure and a
tribute, a fitting tribute to Garrett and
to the faith and dedication and decency
of the Smith family, GORDON and Shar-
on.

I again express my thanks to Senator
DopD and Senator DEWINE. When you
look at legislation in this body that at-
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tempts to provide practical support
and help to young people, you usually
find two names on the legislation—
DopD and DEWINE. It is always a privi-
lege to join these gentlemen.

I also want to thank Senator HARRY
REID, who spoke movingly of his own
experience, the death of his father
through suicide. Senator DON NICKLES
similarly gave a moving tribute to
Sharon and GORDON. Let me also thank
Dr. Harsh Trivedi, a fellow in my of-
fice, a psychiatrist who is now on a fel-
lowship up in Boston. He did most of
the work on the Campus Care and
Counseling Act, which is the legisla-
tion incorporated in this act. I also
thank Lisa German of my staff, who
does so much to help us on these
issues, and also Catherine Finley on
Senator SMITH’s staff, who has been of
remarkable help and assistance.

Let me thank the leadership, Senator
DASCHLE, Senator FRIST, Senator REID,
Senator NICKLES, because they let us
bring this bill to the floor today to
move forward to pass it.

This is an example of the kind of
work we can do when we work to-
gether, the kind of work the American
people demand of us. It is, as I said, a
fitting tribute to Garrett and I hope an
enduring tribute to his father who
worked so hard to get it to the floor
today and to pass it.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, the leader-
ship on the majority side asked if we
could move the vote to an earlier time
tonight, rather than have the cloture
vote in the morning. I am sorry to re-
port that the Senator from Delaware,
Senator CARPER, has indicated he will
not agree with that. All other Members
on our side have agreed to the vote to-
night. It is now set for the morning.

I apologize to all my colleagues that
we cannot do this tonight. There are a
lot of things Members have to do to-
night, and especially tomorrow. It
would save everyone a lot of time.

I want the record to reflect that I
think it is unwise that that is the case.
I told my friend from Delaware I would
indicate he is the problem with our
having the vote earlier.

I apologize, because I have had a
number of calls from Senators on this
side of the aisle. We thought we were
going to be able to work that out, but
we have been unable to do that.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

CAMPUS CARE AND COUNSELING ACT

Mr. DOMENICI. Mr. President, I first
want to say to Senator SMITH, I want
you to know that since we weren’t
going to do anything today, I had gone
home. I don’t live very far, so it is not
a terrible sacrifice. But I was in less
than good clothes, starting a restful
evening a little early when I heard
what was going on and I decided to
quickly—maybe I look that way—dress
up and come over here, after I heard
you speak.
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Let me say to you, I am very proud of
you. I am not totally familiar with the
bill, but I hope you will make me a co-
sponsor. I ask consent that Senator
HUTCHISON be made a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOMENICI. I want to talk to the
Senate today about a very sad situa-
tion. I want to address these remarks
at a couple of Republicans, whose
names I don’t know, but I will soon,
who have holds on the most important
bill that has to do with mental illness
in America. I am very hopeful we can
carve out a niche as you desire, to try
to give some help to those who are suf-
fering so much that they commit sui-
cide, and all of the various participants
in that activity from mothers and fa-
thers to doctors to counselors—every-
one. I am hopeful we will get that done.

Second, I didn’t hear anyone men-
tion, but I will mention to you, Sen-
ator, the doctors, the general practi-
tioners who see thousands and thou-
sands of our young teenage men and
women who are most vulnerable.
Maybe we need an annual crash course
for them because they are not seeing
the basic signals of mental illness in
their patients. I tell you, I am not a
doctor and I am not a genius, but I can
tell you, because I have already
learned, what I would look for in a pa-
tient who came to me for anything so
I could rule out whether they had de-
pression; so I could rule out whether
they were manic depressive, or one of
the other serious mental illnesses. But
I am afraid we are going to have to
start with some system of insisting
that our doctors find out about it as
the first and biggest clearance mecha-
nism in the United States.

Having said that, I want to discuss a
little bit about the worst thing hap-
pening in the United States about men-
tal illness. First, Senator SMITH, you
are speaking of the effect of mental ill-
ness. Because someone is a depressive,
they have an illness, and the illness
may or may not lead to suicide. But
there are five major illnesses that are
mental, and any of them might cause
suicide. But the most important thing
is all of them cause tremendous sorrow
and tremendous grief and tremendous
misunderstanding on the part of par-
ents and friends of those who have the
disease.

I might say, Senators, we have at
least moved away from the stigma and
everybody is at least willing to talk
about these as illnesses. Everyone is
talking about how do we help rather
than how do we hide.

Everyone is talking about getting
these people who have symptoms to a
good doctor so they can get both dis-
cussions going and medicines that are
so helpful. Everybody is talking about
that. But, my friends, the real problem
is all children with these diseases are
not the fortunate children of that Sen-
ator. They are the unfortunate chil-
dren of poor people, of people who
make a little bit of money, with a lov-
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ing mother and father and a schizo-
phrenic child who perhaps are living on
$25,000 a year. The problem is they
don’t have enough money to have care-
givers help them. Guess what. The in-
surance companies don’t help them ei-
ther because we have a definition of
sick and illness in the insurance poli-
cies that is 50 years old. They did not
know anything about mental illness.
So they ruled it out.

I don’t know if you know this, but al-
most every group insurance policy in
America writes coverage for cancer,
coverage for tuberculosis, and coverage
for every major disease. But when it
comes to mental illness, it is either
stricken or it has an asterisk down at
the bottom. It gets significantly less
coverage, or none.

There are parents who have given up
on their children because they cannot
pay the bills anymore. They go look for
their children in the slums; they go
look for their children in jails, because
there are more children with mental
illness in the jails of America than in
the hospitals to take care of the men-
tally ill people. Why are they there?
Because nobody takes care of them.
Why doesn’t anybody take care of
them? Because most people went broke
trying to take care of them.

Sitting up there at that desk is a bill
called parity—equal—parity of insur-
ance coverage for the mentally ill. It
has been cleared on that side. It came
out of committee. And somehow or
other a couple of Republican Senators
have a hold on it. I will try to find out
who they are and I will go beg them to
let us pass the parity bill. But I tell
you: If it doesn’t work, we are going to
take it up. I know the leader wants to
get bills through expeditiously. But I
am going to tell him tonight, patience
has run thin and we have to get it
done. It has been worked through the
committee chaired by JUDD GREGG. He
has one amendment. That is great. He
has at least told us he wants one hour.
But others are not even letting us
know who they are, and they are hold-
ing up this bill.

Let me tell you what happened to
America. America has the greatest
medicine, the greatest services, and the
greatest caretaking machine for the
hearts of our people. If you have some-
thing wrong with your heart, they
know how to take care of it. They will
put you in a hospital. There is coverage
by insurance if you have group insur-
ance.

In the meantime, the tests, the
knowledge, the information about
heart conditions gets a lot of resources.
Clinics are built and hospitals are built
because there are resources because
heart is covered by insurance.

We take care of our hearts and we
fail to take care of our heads, our
brains. We take care of our heart and
spend money on it, and we will not
spend anything on mental illnesses. It
is no longer a joke. It is no longer a
stigma. Everybody around knows. Our
President, as recently as 6 months ago,
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said, Don’t bother me. I already know
it is a disease. Let us find some way to
help. That is what I say. If your bill
does it, let’s pass it. I am on it. I would
like to pass it.

But we are ready to pass the most
significant bill to help anyone who has
any of the major illnesses and be sure
that the group insurance policy covers
them. Thus, their parents can take
them to doctors, parents can see to it
their children get medical care rather
than the asterisk on the policy that
says you get less or nothing if the dis-
ease or illness is mental illness.

I came down here not because I want-
ed to set aside or argue or contend that
I have the most important bill. There
were 80 Senators on this bill at one
time—T79, bipartisan, the bill for parity.

I submit to my friend GORDON SMITH,
who came to the floor and told us from
his heart what this is all about, that
you would agree and probably would
agree wholeheartedly that all of the
medicines and doctors you called upon
to help your son did something good.
You probably are not bashful or regret-
ful of what you paid. But how much
worse would you be in your heart if you
couldn’t afford it and you had an insur-
ance policy from your business group
and you took them to a doctor and
they said schizophrenia isn’t covered
because it wasn’t covered when we
knew nothing about it, so we are going
to leave it uncovered, even when we
know something about it. It is still ex-
empt.

This bill at the desk for parity is not
a big cost. People say it is going to
break business, and insurance compa-
nies are going to have to raise rates.
We think we know what that is going
to be. We are prepared to answer it.

But let me tell you, I am as capi-
talist as anyone here. I am as con-
cerned about business and business
men and women as anyone here. But
this society has a real problem when it
exempts insurance companies from
having to pay the cost of mental illness
while they pay the cost of all other ill-
nesses. That isn’t right.

I saw my friend Senator REID on the
floor speaking about his family and his
father. I saw the great Senator, Sen-
ator SMITH. I saw Senator NICKLES
also. I don’t have to tell you about my
daughter. You all know about my
daughter. I have eight children and I
have one who has been sick since she
was 13. So I know all about this. I am
glad we can afford to pay for what she
needs. But I would feel bad if I had an
insurance policy and it covered every-
body else in my family for diabetes and
a heart condition and didn’t cover her.

I think we have to pass the bill. I am
really tired. When it comes to pushing,
I am probably as easy a pushover as
anyone around, so I just let it go by. It
will come up someday. But I am saying
it is going to get passed in this Senate
before we get out of here.

I am going to tell our leader he has
been patient with me. We weren’t going
to do anything until it got out of com-
mittee. We told you that. We worked
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hard and long to get it out of com-
mittee. It took a long time.

Now it is sitting at that desk. We are
taking up all kinds of things while we
are not able to send a signal to the 7l
million or 8 million parents who need
this bill, who need some indication
that we care, that we are not going to
have an insurance policy that covers
our heart and not an insurance policy
that covers our brain.

That is what the issue is about. Can
you imagine a country as great as ours
saying, Well, when we first started
writing health insurance policies we
didn’t know that schizophrenia was a
disease. We did not know manic depres-
sion was a disease. We did not know se-
vere depression was a disease.

We go through the years and we find
out these illnesses are diseases, but
since they weren’t originally known to
be a disease, we are going to let group
insurance policies continue to exempt
them.

Now we know. There is no one, I say
to my friend Senator DoDD, who has
been a greater help on discussing the
issue of whether these dread mental ill-
nesses I have just enumerated are ill-
nesses or diseases. Yet we let insurance
companies continue to write policies as
if we did not know it was a disease.

From my standpoint, I will do any-
thing in any area that will help us help
those with mental illness. If you have a
bill that will help prevent suicide, I am
for it. But I can state that if we do not
have a bill that forces group insurance
policies to cover mental illness as
other illnesses, the effect of the suicide
bill is going to be minimized to the ex-
tent that parents cannot afford what
they need.

Mr. REID. Will the Senator yield?

Mr. DOMENICI. I would be pleased to
yield.

Mr. REID. On our side, as the Sen-
ator knows, we have pushed very hard
for this bill authored by you and the
late Senator Paul Wellstone. It was an
odd couple, Wellstone-Domenici, but it
was one bound with friendship. The two
Senators found a place where they
agreed and they went to all ends to
make sure that legislation passed.

As the Senator told me when I was
talking a few minutes ago, we need to
do this for a lot of reasons, but one is
to respect the memory of Paul
Wellstone.

On our side, we would be willing to
take up that bill and spend 1 hour. We
will do it at midnight, 6 o’clock in the
morning. One hour is all we want. We
will only take 30 minutes of that hour.
I want everyone to understand, on our
side, we want 30 minutes. If that is too
much time, we will cut it down.

Does the Senator understand we will
do everything? Everyone knows we
have worked closely together for so
many years on appropriations. What
the Senator has done on this mental
health parity will go down in the his-
tory books. We need to make sure it
passes, and the history books have
something definitive, not a matter
only initiated.
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The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. DOMENICI. I yield to the Sen-
ator from Oregon.

Mr. SMITH. Mr. President, I ask
unanimous consent that Senator
DOMENICI be added as an original co-
sponsor of the Garrett Lee Smith Me-
morial Act, along with Senator
CORZINE and my colleague Senator
WYDEN, from Oregon, and Senator
HATCH, who have also requested they
be added as original cosponsors.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SMITH. Mr. President, I say to
my friend, the Senator from New Mex-
ico, in the darkest of hours after my
son’s death, his call was one of the
most important that I received because
he has struggled with his daughter. He
has now spoken here with a passion on
mental health issues so that I think all
America better understands, if they lis-
tened to him.

PETE DOMENICI of New Mexico was
the first person who said to me that
my son had an illness that I could not
fix. My son had an illness not unlike
leukemia or cancer or congestive heart
failure; that it was, in fact, a lethal ill-
ness and not to beat myself up about it.
I beat myself up, anyway—I still do—
wondering, would have, could have,
should have, but PETE DOMENICI helped
this Senator to go back to work, to
find joy again in living, and to share
with him the passion that comes from
suffering and the understanding that
comes from a loved one who is beyond
rational reach.

I have come to believe that it is true,
what PETE DOMENICI taught me in my
darkest hour; that is, that mental
health is just as real a problem as
physical health and that we need to
learn more about it. We need more pro-
fessionals trained about it; we need
more focus on it. It has ramifications

for business that result in lost
worktime, no-shows, layoffs, family
tragedies.

With a little bit of intervention, a
little more compassion, we can get
ahead of this and begin to treat it as
we might other diseases.

I admit, we have a lot more to learn.
My bill, our bill, does not include par-
ity. My bill is a start. My bill is a slice
of the problem. The Senator from New
Mexico is right. His bill takes on the
whole problem in a way that ulti-
mately we need to resolve as a Con-
gress and as a country.

I thank Senator DOMENICI for listen-
ing to me, for putting his clothes back
on, for coming back on down here,
sharing with me, with all of America
who care about this issue, that this
problem is bigger than my bill address-
es, our bill addresses, but it is legis-
lating within the realm of the possible.

It is a good beginning, an important
beginning. Perhaps it is aimed at just
the most vulnerable among us, and
that is our youth who need a little
more help than we have been giving as
a country.
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I thank the Senator. I turn back his
time to him.

Mr. DODD. Will the Senator yield?

Mr. DOMENICI. Let me make an ob-
servation and I will yield.

When one is involved in an issue such
as this for 15 years, as I have, you go to
a lot of meetings. You go to a lot of
meetings with mothers and fathers,
with groups of those who are mentally
ill. We hear the saddest stories one
could ever imagine.

I remember a gentleman and his wife
came up to me and said: We have two
children.

I asked: Where are they?

She looked up at him as if, Should we
tell him? He was a CPA, very proud.
She said: Tell him. He said: Senator,
we don’t know where our two children
are. Well, we think they are in the
slums of some city or in the jails of
some city.

I said: What are you talking about?

He said: Well, they are both sick with
schizophrenia and we don’t have any
more money to pay for them. We are
broke.

I said: Do you have insurance?

He said: Oh, we have a lot of insur-
ance, but the insurance doesn’t cover
our kids’ illnesses. So we spent every-
thing we had and then they got ar-
rested because they did not act right.
They don’t act right. They do every-
thing strange. They steal; if they see
these little carts, they steal hotdogs.
Maybe somebody arrested them for
that and put them in jail.

When people start telling these sto-
ries, it is not an accident, they did not
tell of a one-time event. You know
there has to be a lot more, right? You
run into one in your own constitu-
ency—if you start running into one,
two, or three problems that had to do
with your mail, you would come home
and ask: What is wrong with the mail?
You don’t say: What is wrong with the
letter that came from HARRY REID that
you didn’t answer, but you know some-
thing is wrong when you have two or
three people telling you, for a couple of
days, about this thing that I just de-
scribed.

It is a big problem. I can tell you
there is no reason it has to be.

Last, there are no shelters. There is
nobody in the business of providing fa-
cilities because there is no money to
pay for anything, right? If money flows
from the back of a mentally ill per-
son—there is a little knapsack on him
that says ‘“‘insurance’”—if it flows from
him, it will flow to businessmen who
might build these kinds of facilities.
But nobody is going to do that because
there are no resources.

So with that, instead of yielding to
my wonderful friend, Senator DoODD, I
am just going to yield the floor.

I yield the floor.

The PRESIDING OFFICER (Mr. COR-
NYN). The Senator from Connecticut.

Mr. DODD. Mr. President, I was going
to ask my colleague to yield, but he
has spoken eloquently enough. I was



July 8, 2004

just going to once again thank him and
Nancy, his lovely spouse, as well, who
have been real champions on this issue
for as long as I have been here, almost
a quarter of a century.

I was thinking of the number of
times, in my own public service of now
almost 30 years, that I have been with
audiences—50 people, 100 people, 200
people—talking about this subject mat-
ter. I oftentimes will turn to the audi-
ence and say to the audience: I want
any of you here who have not been af-
fected by this issue to raise your hand.
If there is someone in the audience out
here who has not had a father or a
mother or a sister or a best friend or a
cousin who has been affected by one
form of mental illness or another, just
raise your hand. I am curious to know
if there is anybody here who has not
been touched by this issue. I have
never, in my 30 years of public service,
in my home State of Connecticut, when
I have ever raised this issue, ever had
anybody raise their hand—in 30 years.
Everyone—every single American—has
been touched by this issue.

You would think, in this kind of en-
vironment, when we all understand
this issue—and we have gone through
one of the most moving moments of my
24 years in the Senate today, listening
to the eloquent comments of my col-
leagues from Oregon and Nevada and
Oklahoma speaking about their own
personal experiences—you might think
at a moment like this we would be able
to come together to not only deal with
the legislation that we have authored
together to deal specifically with teen-
age suicide and related issues, but we
might also find some time, right now,
in the midst of this, to bring up and
vote on a bill that enjoys over-
whelming support in this body.

It would be one thing if the Senator
from New Mexico and others who have
joined him in this matter were in a mi-
nority, but there is a majority of us
who believe exactly as does the Sen-
ator from New Mexico, that it is the
21st century—we are not in the 17th,
18th, 19th, or even 20th century—and
we are still treating this issue as if
somehow it belongs in the recesses and
shadows and darkness of some corner,
despite the fact that almost every sin-
gle one of our fellow citizens under-
stands this issue because they have
confronted it very directly in their own
homes and in their own neighborhoods.
Yet we can’t seem to find, as the Sen-
ator from Nevada has suggested, the 15,
20, 30 minutes or an hour to give us a
chance to vote. Maybe people will want
to vote against it. If they do, that is
their business. But I believe there is a
majority of us who would like to see
this get done.

So I want to say to my friend from
New Mexico, who I have worked with
on this issue—and I appreciate our col-
league from Nevada raising the name
of Paul Wellstone, who was a great
champion of this issue as well during
his service in the Senate—that I don’t
know when this is going to happen—I
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hope sooner rather than later—but I
want my friend from New Mexico to
know: Don’t you ever doubt for a single
second this is not going to get done. It
may not be today and it may not be to-
morrow or next week, but I promise
you that before long—hopefully before
this session ends, if not sooner—we are
going to get this legislation passed,
and we are going to give the President
an opportunity to sign it into law to
begin to make a difference for the peo-
ple in this country. So then I can not
only ask the question to those audi-
ences in my own State, ‘‘Is there any-
one who has not been affected by this?”
but I can ask, ‘‘Is there anybody who
cannot get help?”’ because we have in-
sisted the insurance companies and
others start treating this condition as
if it were any other ailment people can
get coverage for and their families get
protection.

Once again, I thank my friend from
Oregon, and I thank his lovely wife
Sharon and their family for their cour-
age and their willingness to share with
the country their feelings.

There have been many moments of
pride when you watch a piece of legis-
lation become law. There are very few
that will equal the moment we are
going to have this evening. My hope is
that we will adopt this legislation
named after Garrett.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, one of our
very able Senate staff brought to me
something I need to share with every-
one here today. This is a report from
the New York Times, dated today.
Among other things, it says:

Congressional investigators—

This was a House committee, which I
am sure does competent work—
said Wednesday that 15,000 children with psy-
chiatric disorders were improperly incarcer-
ated last year because no mental health
services were available.

This was a report. This came out yes-
terday. The study:

. . found that children as young as 7 were
incarcerated because of a lack of access to
mental health care. More than 340 detention
centers, two-thirds of those that responded
to the survey, said youths with mental dis-
orders were being locked up because there
was no place else for them to go while await-
ing treatment. Seventy-one centers in 33
states said they were holding mentally ill
youngsters with no charges.

The 15,000 youths awaiting mental health
services accounted for 8 percent of all young-
sters in the responding detention centers.

Dr. Ken Martinez of the New Mexico De-
partment of Children, Youth and Families
said the data showed ‘‘the criminalization of
mental illness’” as ‘‘juvenile detention cen-
ters have become de facto psychiatric hos-
pitals for mentally ill youth.”’

Mental health advocates, prison officials,
and juvenile court judges all testified and
recommended three types of solutions. . . .

The main one is ‘“‘more extensive in-
surance coverage.”’

Just a couple more things from this
same report.

In Tennessee, a juvenile detention
center administrator said:
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Those with depression are locked up alone
to contemplate suicide. I guess you get the
picture.

That is a direct quote.

Carol Carothers, who directs the
Maine chapter of the National Alliance
for the Mentally Ill, says:

Surely we would not dream of placing a
child with another serious illness, like can-
cer for example, in a juvenile detention cen-
ter to await a hospital bed or community
based treatment. It is outrageous that we do
this to children with mental illness.

So I say to my distinguished friend
from New Mexico, thank you for com-
ing down today and enlarging this de-
bate. It needs to be enlarged. We so be-
lieve that we need to pass Senator
SMITH’s legislation that I proudly co-
sponsor. But we also have to move to
the next step because the next step is
just as important, if not more so, be-
cause it includes so many more people.

The Senator from New Mexico is
known for a lot of things, but his re-
sume will never have anything on it
more important. I repeat, we need to
get it passed.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. SMITH. Mr. President, I received
a note from Senator HILLARY CLINTON
asking that she be added as an original
cosponsor to the Garrett Lee Smith
Memorial Act. So on her behalf, I ask
unanimous consent that she be added
as a cosSponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Utah.

Mr. HATCH. Mr. President, this
afternoon, I have listened to my col-
leagues speak courageously about their
family members they have lost to sui-
cide. My heart goes out to all of them,
especially, my colleague and dear
friend, Senator GORDON SMITH. By
speaking openly about the cir-
cumstances of his son, Garrett’s death,
he has raised awareness to the serious
matter of youth suicide. I am proud to
be an original cosponsor of the Garrett
Lee Smith Memorial Act. I believe the
Senate will approve this legislation
today due primarily to Senator SMITH’S
courage to speak openly about his own
family’s experience.

This legislation is necessary because
it raises awareness of the alarmingly
high rate of youth suicide—it is much
higher than most would believe. Sui-
cide is the third leading cause of death
for young people aged 15 to 24, and the
fourth leading cause of death for chil-
dren between 10 and 14. My own State
of Utah is ranked among the top 10
states in the nation for suicide.

I cosponsored this bill because it pro-
vides grant funding to states so each
may develop a youth suicide and inter-
vention strategy through the adminis-
trator of the Substance Abuse and
Mental Health Services Administration
in order to prevent teen suicide. This
money may be used to develop state-
wide early prevention and suicide
intervention strategies in schools, edu-
cational institutions, juvenile justice
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systems, substance abuse programs,
mental health programs, foster care
programs and other child and youth
support organizations.

The bill also creates a federal Suicide
Technical Assistance Center to provide
guidance to state and local grantees on
establishing standards for data collec-
tion and the evaluation of this data.
Finally, this legislation provides grant
funding to colleges and universities to
establish or enhance their mental
health outreach and treatment centers
and improve their youth suicide pre-
vention and intervention programs.

I became deeply interested in this
issue when I found out that my home
State of Utah suicide rates for those
ages 15 to 19 have increased almost 150
percent in the last 20 years. According
to the CDC, in the mid-1990s, Utah had
the tenth highest suicide rate in the
country and was 30 percent above the
U.S. rate. This is one statistical meas-
ure on which I want to see my state at
the bottom.

Teen suicide is an issue that is rap-
idly becoming a crisis not only in my
State of Utah but throughout the en-
tire country. Young people in the
United States are taking their own
lives at alarming rates. The trend of
teen suicide is seeing suicide at young-
er ages, with the United States suicide
rate for individuals under 15 years of
age increasing 121 percent from 1980 to
1992.

Suicide is the second leading cause of
death among college students. In a 1997
study, 21 percent of the nation’s high
school students reported serious
thoughts about attempting suicide,
with 15.7 percent making a specific
plan. Although numerous symptoms,
diagnoses, traits, and characteristics
have been investigated, no single fact
or set of factors has ever come close to
predicting suicide with any accuracy.

We need to understand what the bar-
riers are that prevent youth from re-
ceiving treatment so that we can fa-
cilitate the development of model
treatment programs and public edu-
cation and awareness efforts. This bill
provides the funding to get these types
of initiatives started.

Again, I am proud to be an original
cosponsor of this legislation and I com-
mend my colleague, Senator GORDON
SMITH for his commitment and dedica-
tion on this matter. I know it is such a
difficult subject for him but his open-
ness today will make a difference to-
morrow.

In fact, I believe our floor discussion
today on the Garrett Lee Smith Memo-
rial Act has already made a difference
because families who have lost some-
one to suicide now know that they are
not alone. And, if one life is saved be-
cause of our consideration of this bill
today, we have done our job.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Mr. President, I might
add, I think Senator KENNEDY as well
wants to be added as a cosponsor. I ask
unanimous consent that Senator KEN-
NEDY be added as a cosponsor.
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The PRESIDING OFFICER. Without
objection, it is so ordered

Mr. DODD. Mr. President, I do not
know if there is any further discussion
on this subject matter. If not, I want to
move back to the subject matter of the
bill.

I see my colleague from New Mexico.

Mr. DOMENICI. Mr. President, I ask
if I might speak for a minute.

Mr. DODD. Mr. President, I am glad
to yield to my colleague.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Mr. President, I
want to say that the parity bill, which
is now at the desk, had to go through
a standing committee. Senator KEN-
NEDY is the ranking member of that
committee, I say to Senator DoODD. I
thank him because he was pushing very
hard for a long time that we get that
bill taken care of. It took a long time,
but it is out now, and it is in a form
that very few can object to.

So I say thank you to Senator DoODD
and Senator REID for giving me the re-
assurance that we are going to get it
done. I cannot believe we are so inept
that we cannot. I will, because of to-
night, reinstate my dedication, and we
will get it done before the session is
over for sure.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LEVIN. Will the
Connecticut yield?

Mr. DODD. I am happy to yield.

Mr. LEVIN. Mr. President, I ask
unanimous consent that I be added as
an original cosponsor of the Garrett
Lee Smith Memorial Act.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DODD. Mr. President, I want to
let my colleagues know what I am
going to do at the end of these re-
marks. So that there will be no sur-
prises, I am going to ask unanimous
consent that the anticipated vote on
cloture that is going to occur later
today or tomorrow morning be vitiated
indefinitely. I am not making that mo-
tion yet, but I am going to make the
motion. I want to give them notice so
they can find someone here who may
want to object. I am going to make the
motion because my view is that we
have worked long and hard on getting
this class action reform bill done. This
bill is not perfect, but it is a reasonable
bipartisan compromise that will re-
form the nation’s class action system.

Having worked on this legislation
last fall with a number of my col-
leagues, we now find ourselves in the
middle of July dealing with this issue.
I still have never received an adequate
explanation of why this matter was not
brought to the floor in January, Feb-
ruary, March, April, or any point ear-
lier. Why we waited until as late as we
have to bring up an issue that has been
as important as this makes little sense.

But my plea to the leadership, par-
ticularly the majority leader, is to not
insist upon this cloture vote right now.
Instead, I would like to give the leader-
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ship some ample time over the week-
end to see if they can’t fashion a com-
promise which would allow for the con-
sideration of a number of amendments,
both relevant and nonrelevant, as is
the normal course of Senate business.
Then we would come to a final vote and
g0 to conference on the class action re-
form act.

I thought the decision to invoke clo-
ture was one that was made last
evening out of frustration because we
were not getting very far with the class
action reform bill. We began Tuesday
night, but there were no votes that
evening. On Wednesday morning, be-
fore any amendments were offered at
all, the majority leader filled the
amendment tree, precluding any
amendments from being offered with-
out getting his approval. Then Wednes-
day night, the decision was made to
file cloture.

I am looking at a piece of cor-
respondence dated July 6, the day be-
fore the decision to invoke cloture,
from the National Association of Man-
ufacturers. In his letter to all 100 Sen-
ators—dated July 6, not July 7—he
notes a cloture vote will occur and that
it is going to be considered a vote that
will be scored on their annual legisla-
tive report card.

I ask unanimous consent to print the
letter in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

JULY 6, 2004.

DEAR SENATOR: On behalf of the 14,000
member companies of the National Associa-
tion of Manufacturers (NAM), including
more than 10,000 small and medium-sized
manufacturers, I urge you to vote for S. 2062,
the Class Action Fairness Act; vote in favor
of cloture; and vote against all amendments
except managers’ amendments.

Created for the purpose of efficiently ad-
dressing large numbers of similar claims, far
too many class action lawsuits are brought
solely for settlement value and fees as op-
posed to helping aggrieved consumers. The
Class Action Fairness Act would help miti-
gate the current situation by giving federal
courts original jurisdiction over class action
lawsuits where diversity of citizenship oc-
curs and by creating a ‘‘Bill of Rights” for
class members to stem the most flagrant
abuses of the current system. Federal courts
more consistently decide when class actions
should be allowed, and these courts are bet-
ter equipped to deal with complex cases in-
volving interstate commerce fairly and effi-
ciently. The current system allows plaintiff-
friendly jurisdictions to unduly influence na-
tional policy through litigation.

S. 2062 does not make any changes to sub-
stantive law. Rather, it is a reasonable re-
sponse to an unanticipated problem with the
federal rules of judicial procedure and simply
reinforces the intent of the Founders that
lawsuits involving litigants from different
states should be heard in federal court. The
NAM believes that this bipartisan legislation
will increase judicial efficiency and provide a
forum better suited to adjudicating complex
class action litigation.

Votes for cloture and in favor of S. 2062,
the Class Action Fairness Act, and against
any weakening amendments (including those
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that would endanger final passage), substi-
tutions or motions to recommit will be con-
sidered for designation as Key Manufac-
turing Votes in the NAM voting record for
the 108th Congress.
Sincerely,
JERRY JASINOWSKI,
President.

Mr. DODD. My point is, I would have
thought this letter might have been
dated on July 7, not the day before the
decision to invoke cloture. It raises
some suspicion that maybe the inten-
tion was all along to file cloture and
not to give us a chance to go through
the normal processes of debate and
amendments.

Apparently the fix was in even before
we started, which indicates to this Sen-
ator that the intention was never to
get to this bill. There were numerous
meetings over the last several. One of
the things we talked about was the im-
portance of setting aside an adequate
amount of time for the full consider-
ation of this bill.

The Democratic leader offered a pro-
posal of limiting several nongermane
amendments and a limited number of
relevant amendments. The majority
leader countered and offered to have
even fewer nongermane amendments
and an unlimited amount of germane
or relevant amendments. I was mys-
tified by that offer because had it been
accepted, we could have spent weeks on
this bill without ever invoking cloture
if we had had hundreds of amendments
filed that were germane to the under-
lying bill.

I am convinced there is still a formu-
lation of germane/nongermane amend-
ments that would allow us to consider
those in a relatively expedited fashion
and then get to final passage of the
class action reform bill. My plea will
be at the appropriate time that we viti-
ate the cloture vote, let the leaders
over the weekend see if they can’t
come up with some formulation on
amendments, and then next week or so
to return to the legislation.

It is a great travesty that we are
going to abandon this bill many of us
have worked long and hard on because
a small minority are unhappy over the
possibility that we might consider as
amendments several proposals that
enjoy broad support in this institution.
I realize that can be difficult. But
nonetheless, it seems to me you don’t
shut down the underlying bill entirely
because there are some proposals that
may be offered that are unappealing to
only a handful. Yet that is the situa-
tion in which we find ourselves.

For those who have worked on this,
we are about to miss this opportunity,
maybe not only for this Congress but
for many years to come. That can hap-
pen. I have been around here long
enough to know if you don’t strike
when the iron is hot, you may lose the
opportunity for a long time down the
road.

I appeal to the majority leader, who
filed the cloture petition last evening,
to vitiate that cloture motion. Give
himself, the Democratic leader, and
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others who are interested a chance
over the next several days to see if
they can’t come up with a formulation
that will allow for the consideration of
several amendments under time agree-
ments. That ought to be the way we
proceed, rather than abandoning this
effort.

I am told the next two issues to be
brought up—and the minority whip can
correct me if I am wrong—are a con-
stitutional amendment on gay mar-
riage and a flag-burning constitutional
amendment, neither of which have any
chance of passage in this body. I don’t
believe anyone agrees there is any
chance of them becoming the law of
the land. Yet we are going to shove
class action reform, based on the deci-
sion of the majority leader, off the
table, maybe permanently, in order to
consider two matters that have no
chance of being adopted whatsoever.

If that is in fact the situation, then
those who have been such strong sup-
porters of this proposal outside of this
Chamber ought to understand what the
game is. As I have often said, I was
born at night, but not last night. I
think I understand what is going on
here. Maybe all this time was only a
game to bring the issue up with the full
knowledge that once you close the op-
portunity for further amendments, you
are then guaranteeing the outcome we
are about to have.

I am terribly disappointed, after a lot
of time being spent on this effort, that
we have come to this particular mo-
ment. We just listened to the eloquent
comments of our colleague from Or-
egon on legislation that will be adopted
later this evening or next week dealing
with teenage suicide. We have listened
to the Senator from New Mexico, Mr.
DOMENICI, who has worked for 15 years
on trying to achieve parity in the pro-
visions providing coverage for people
with mental illnesses. There is a sig-
nificant majority of us in this body
who believe that legislation ought to
be adopted and then sent to the House
for their consideration. They may re-
ject it. It may not be adopted in con-
ference, but we owe those who have
fought long and hard a chance to vote
on these measures. Certainly the
American public might be more im-
pressed with the Senate if we were to
deal with the issue of mental health
rather than with the issue of gay mar-
riage or flag burning.

Literally thousands of cases, I am
told, by people out there are being filed
in State courts when they belong in
Federal courts. I am a strong supporter
of that effort. Are people here to tell
me the flag-burning amendment and a
gay marriage constitutional amend-
ment are more important than dealing
with reforming the class action system
or the issue of mental health parity? I
hate to see what the outcome would be
if T polled the American public what
they felt about the priorities of the
Senate so close to the election.

What issues would America like to
see us address? We have the issue of the
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minimum wage. Senator CRAIG of
Idaho has an issue dealing with immi-
gration and joblessness which enjoys
the cosponsorship of three-quarters of
the Members of this body and the sup-
port of the White House. We can’t get
it to the floor of the Senate. We have
the provisions offered by our colleagues
from Hawaii who are seeking some sup-
port for legislation that is critically
important to their State. I mentioned
the minimum wage. I mentioned men-
tal health parity. These are only some
of the issues.

On the question of importation of
drugs, we are constantly being told
that matter is going to come to the
Senate floor for debate. Yet we are
finding all of these issues being scut-
tled, including class action reform, to
the sidelines so we can deal with a cou-
ple of issues that have limited support
in this Chamber and I think marginal
support if people thought about them
out across the country.

So I am disappointed by the prior-
ities here. I realize the majority has
the right to set the agenda; it is their
business to set the agenda. The major-
ity party controls this Chamber, they
control the other body, and they con-
trol the White House. They set the
agenda. They have decided that the
agenda—America’s agenda—ought not
to be class action reform, ought not to
be mental health parity, ought not to
be the minimum wage, ought not to be
immigration reforms, which the Latino
and Hispanic community and agri-
businesses care about so much, and
ought not to be the legislation offered
by my colleague from Hawaii. Instead,
it ought to be gay marriage and flag
burning, neither of which have any
chance of being adopted by this body.

My colleagues know full well con-
stitutional amendments require super-
majorities in order to leave here for
consideration by the various States.

I see the presence of a colleague on
the other side. I wanted to make sure
someone was here before I make a
unanimous consent request.

I ask unanimous consent that the
motion to invoke cloture, scheduled for
tomorrow morning, be vitiated indefi-
nitely, and that the reason for doing it
is to give the leadership an opportunity
to try to formulate a structure that
will allow for the consideration of the
class action reform bill in some man-
ner that we can all endorse, support,
and allow us to get to that issue. I
make that request.

The PRESIDING OFFICER. Is there
objection?

Mr. CHAMBLISS. Mr. President, I re-
spectfully object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from Michigan is recog-
nized.

SENATE INTELLIGENCE COMMITTEE REPORT

Mr. LEVIN. Mr. President, tomor-
row’s report of the Senate Intelligence
Committee will be intensely and exten-
sively critical of the CIA for its intel-
ligence failures and mischaracteri-
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zations regarding Iraq’s possession of
weapons of mass destruction. That re-
port is an accurate and a hard-hitting
and well-deserved critique of the CIA.

It is, of course, but half of the pic-
ture. Earlier today I released an exam-
ple of the other half.

A few days ago the CIA finally an-
swered, in an unclassified form, the
question I have been asking them
about whether the Intelligence Com-
munity believes that a meeting be-
tween an Iraqi intelligence official and
Mohamed Atta, one of the 9/11 hijack-
ers, occurred in Prague in the months
before al-Qaida’s attack in America on
9/11. The answer of the CIA illustrates
the point that tomorrow’s Intelligence
Committee report is extremely useful
regarding the CIA’s failure, but it does
not address another central issue—the
administration’s exaggerations of the
intelligence that the CIA provided to
them. That is left for the second phase
of the Intelligence Committee’s inves-
tigation.

This newly released, unclassified
statement by the CIA demonstrates
that it was the administration, not the
CIA, that exaggerated the connections
between Saddam Hussein and al-Qaida.
The new CIA answer states that the
CIA finds no credible information that
the April 2001 meeting occurred and, in
fact, that it is unlikely that it did
occur.

A bit of history. On December 9, 2001,
Tim Russert asked the Vice President
whether Iraq was involved in the Sep-
tember 11 attack. The Vice President
replied:

It’s been pretty well confirmed that he
[Mohamed Atta] did go to Prague and he did
meet with a senior official of the Iraqi intel-
ligence service in Czechoslovakia last April,
several months before the attack.

Vice President CHENEY also said in
his interview with CNBC on June 17 of
this year that the report from the
Czechs was evidence that Iraq was in-
volved in the 9/11 attacks. In his inter-
view with the Rocky Mountain News
on January 9 of this year, the Vice
President also said that the alleged
meeting between the hijacker, Atta,
and an Iraqi intelligence official in
Prague a few months before 9/11 ‘‘pos-
sibly tied the two together to 9/11.”

President Bush frequently exagger-
ated the overall relationship between
al-Qaida and Saddam Hussein. For in-
stance, on the deck of the aircraft car-
rier, President Bush stated:

The liberation of Iraq is a crucial advance
in the campaign against terror. We have re-
moved an ally of al-Qaida.

Now, relative to the alleged Prague
meeting itself, Vice President CHENEY
continues the misleading rhetoric by
stating that we cannot prove one way
or another that the so-called Prague
meeting occurred. Vice President CHE-
NEY said on June 17 on CNBC:

We have never been able to prove that
there was a connection there on 9/11. The one
thing we had is the Irag—the Czech intel-
ligence service report saying that Mohamed
Atta had met with a senior Iraqi intelligence
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official at the embassy on April 9, 2001.
That’s never been proven; it’s never been re-
futed.

But what the Vice President con-
tinues to leave out is the critical sec-
ond half of the CIA’s now unclassified
assessment that ‘‘although we cannot
rule it out, we are increasingly skep-
tical that such a meeting occurred.”

The Vice President also omits the
key CIA statement:

In the absence of any credible information
that the April 2001 meeting occurred, we as-
sess that Atta would have been unlikely to
undertake the substantial risk of contacting
any Iraqi official as late April 2001, with the
plot already well along toward execution.

In summary, the CIA says there is no
credible evidence that the meeting oc-
curred, and it is unlikely that it did
occur. The American public was led to
believe before the Iraq war that Iraq
had a role in the 9/11 attack on Amer-
ica, and that the actions of al-Qaida
and Iraq were ‘‘part of the same
threat,” as Deputy Secretary of De-
fense Paul Wolfowitz has put it.

Well, it was not the CIA that led the
public to believe that; it was the lead-
ership of this administration.

Mr. President, I ask unanimous con-
sent that four documents, which I re-
ferred to in the body of my remarks, be
printed in the RECORD at this point.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

RESPONSE OF DIRECTOR OF CENTRAL INTEL-
LIGENCE GEORGE TENET TO SENATOR LEVIN
QUESTION FOR THE RECORD, MARCH 9, 2004,
ARMED SERVICES COMMITTEE HEARING

Question 8. Director Tenet, do you believe
it is likely that September 11 hijacker Mu-
hammad Atta and Iraqi Intelligence Service
officer Ahmed al-Ani met in Prague in April
2001, or do you believe it unlikely that the
meeting took place?

Answer. Although we cannot rule it out,
we are increasingly skeptical that such a
meeting occurred. The veracity of the single-
threaded reporting on which the original ac-
count of the meeting was based has been
questioned, and the Iraqi official with whom
Atta was alleged to have met has denied ever
having met Atta.

We have been able to corroborate only two
visits by Atta to the Czech Republic: one in
late 1994, when he passed through enroute to
Syria; the other in June 2000, when, accord-
ing to detainee reporting, he departed for the
United States from Prague because he
thought a non-EU member country would be
less likely to keep meticulous travel data.

In the absence of any credible information
that the April 2001 meeting occurred, we as-
sess that Atta would have been unlikely to
undertake the substantial risk of contacting
any Iraqi official as late as April 2001, with
the plot already well along toward execu-
tion.

It is likewise hard to conceive of any single
ingredient crucial to the plot’s success that
could only be obtained from Iraq.

In our judgment, the 11 September plot
was complex in its orchestration but simple
in its basic conception. We believe that the
factors vital to success of the plot were all
easily within al-Qa’ida’s means without re-
sort to Iraqi expertise: shrewd selection of
operatives, training in hijacking aircraft, a
mastermind and pilots well-versed in the
procedures and behavior needed to blend in
with US society, long experience in moving
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money to support operations, and the open-

ness and tolerance of US society as well as

the ready availability of important informa-
tion about targets, flight schools, and air-
port and airline security practices.

NEW CIA RESPONSE RAISES QUESTION AGAIN:
WHERE DOES VICE PRESIDENT CHENEY GET
HIs INFORMATION?

On July 7th, I finally received an unclassi-
fied answer to a Question for the Record that
I had posed to Director of Central Intel-
ligence George Tenet after he appeared be-
fore the Armed Services Committee on
March 9, 2004. I am releasing this response
today, because it is further evidence that
Vice President Cheney has and continues to
misstate and exaggerate intelligence infor-
mation to the American public. This pattern,
the record of which has continued to grow
over time suggests that Vice President Che-
ney is getting his intelligence from outside
of the U.S. Intelligence Community. In Feb-
ruary I asked him to clarify the basis for
some of his statements, but he has not yet
responded to my request (letter attached). I
am therefore left to continue wondering
what his sources are.

ALLEGED ATTA MEETING IN PRAGUE

Vice President Chency persists in his rep-
resentation that a leader of the 9/11 hijack-
ers, Mohammed Atta, may have met with an
Iraqi intelligence official in Prague in April,
2001. When asked on Meet the Press on De-
cember 9, 2001 about possible links between
Iraq and the 9/11 attacks, he claimed that the
April Atta meeting was ‘‘pretty well con-
firmed.” His subsequent statements on the
Prague meeting have been more qualified,
but he continues to present the alleged meet-
ing as if it were something about which
there wasn’t enough information to make an
informed judgment, i.e., it may have hap-
pened, or we don’t know that it didn’t hap-
pen. Most recently, on June 17, he wrapped
the suggestion in the following verbal pack-
age: ‘“We have never been able to confirm
that, nor have we bee able to knock it down,
we just don’t know . .. I can’t refute the
Czech claim, I can’t prove the Czech claim, I
just don’t know. . . . That’s never been prov-
en; it’s never been refuted.”

This characterization does not fairly rep-
resent the views of the Intelligence Commu-
nity. I have long been award of this dif-
ference, and have pressed the Central Intel-
ligence Agency (CIA) to declassify their
views on whether they believe this meeting
took place. Finally, a few days ago, they pro-
vided a public, unclassified response to that
question.

The CIA stats publicly, for the first time,
that they lack ‘‘any credible information”
that the alleged meetin took place. They
note that the report was based on a single
source whose ‘‘veracity . . . has been ques-
tioned,” and that the Iraq intelligence offi-
cial who was purportedly involved and who is
now in our custody denies the meeting took
place. Further, they assess that Atta is ‘“‘un-
likely”’ to have ever sought such a meeting
because of the substantial risk that it would
have involved. The full CIA response is at-
tached.

As we learned Tuesday, the 9/11 Commis-
sion reviewed all of the intelligence, includ-
ing investigations by both U.S. and Czech of-
ficials, and indeed all of the intelligence that
the Vice President received, and stands by
its conclusion that the meeting did not
occur.

The CIA and 9/11 Commission staff state-
ments are not equivocal; while it is impos-
sible to disprove a negative, after a system-
atic and thorough review of the evidence it is
their judgment that the meeting was un-
likely or did not take place. However, the
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Vice President continues to simply claim
that the evidence is some how ambiguous or
unclear, and leaves out the conclusion of the
CIA. On June 17, Vice President Cheney said
that ‘“‘we just don’t know’’ whether the meet-
ing took place. He went further to suggest
that the report has ‘‘never been refuted,” but
acknowledged that the only piece of evidence
he’d ever seen to support an Iraq connection
to September 11 was ‘‘this one report from
the Czechs.”” This is the one report from the
single source that the CIA now publicly ac-
knowledges has been called into question.

Earlier this year in a January 9, 2004 inter-
view with the Rocky Mountain News, Vice
President Cheney said that, after the initial
Czech report of a meeting, ‘‘we’ve never been
able to collect any more information on
that.” But again, this is simply not true: the
9/11 Commission lays out information that
was gathered by the FBI that places Atta in
the United States during the week of the al-
leged meeting in Prague, and the CIA clearly
had information about the unreliability of
the source as well as the refutation by the
other purported party in the meeting.

In his numerous public statements Vice
President Cheney has not been reflecting the
view of the Intelligence Community on the
issue of the Atta meeting. On what informa-
tion has the Vice President been relying?

Outside of the Intelligence Community,
the only other U.S. government source of in-
formation I know on the Irag-al Qaeda con-
nection, including the alleged Atta meeting
in Prague, is the Office of Under Secretary of
Defense for Policy Douglas Feith. Under Sec-
retary Feith has acknowledge that his office
provided information to Vice President Che-
ney’s office on these matters.

In the summer of 2002, Under Secretary
Feith prepared several versions of a classi-
fied briefing on the Irag-al Qaeda relation-
ship. The briefing was given first to Sec-
retary of Defense Rumsfeld, then to Director
Tenet and the CIA in August, and finally to
the staffs of the Office of the Vice President
(OVP) and the National Security Council
(NSC) in September. The version of the brief-
ing given to Vice President Cheney’s staff in-
cluded three slides that were not included in
the version given to the CIA.

One of those slides, which has since been
declassified at my request and is attached,
was critical of the way the Intelligence Com-
munity was assessing the Irag-al Qaeda rela-
tionship. Under Secretary Feith has ac-
knowledged to Armed Services Committee
staff that he added two other slides which
concerned the Atta meeting issue, and which
were not part of the briefing given to the
CIA.

The two slides remain classified despite
my request for declassification.

The Atta meeting is, unfortunately, not
the only instance in which the Vice Presi-
dent appears to have relied on analysis other
than that of the Intelligence Community. As
the Intelligence Committee report to be re-
leased tomorrow will indicate, the CIA intel-
ligence was way off, full of exaggerations and
errors, mainly on weapons of mass destruc-
tion. But it was Vice President Cheney,
along with other policymakers, who exagger-
ated the Iraq-al Qaeda relationship.

WEEKLY STANDARD ARTICLE ON IRAQ-AL QAEDA
COOPERATION

On January 9, 2004, Vice President Cheney
told the Rocky Mountain News that, on the
question of the relationship between Iraq
and al qaeda, ‘‘one place you ought to go
look is an article that Stephen Hayes did in
the Weekly Standard here a few weeks ago,
that goes through and lays out in some de-
tail, based on an assessment that was done
by the Department of Defense and forwarded
to the Senate Intelligence Committee some

CONGRESSIONAL RECORD — SENATE

weeks ago. That’s your best source of infor-
mation.”

The article to which Vice President Che-
ney astonishingly enough referred as the
‘““best source of information” says it was
based on a leaked Defense Department Top
Secret/Codeword document. Aside from the
sense of wonder that is engendered when the
Vice President seems to confirm highly clas-
sified leaked information by calling it the
‘““best source’” of information, the Intel-
ligence Community did not even agree with
the Defense Department document on which
the Weekly Standard article was purportedly
based. On March 9th, when I asked Director
Tenet, the Director of Central Intelligence,
about Vice President Cheney’s comments, al-
legedly based on the classified Defense De-
partment document, he said that the CIA
‘‘did not agree with the way the data was
characterized in that document.” He also
said that he would speak to Vice President
Cheney, to tell him that the Intelligence
Community had disagreements with the De-
fense Department document.

The document in question was prepared by
Under Secretary Feith. It was very similar
to the series of briefings that Under Sec-
retary Feith had provided to Secretary of
Defense Rumsfeld, then to Director Tenet
and the CIA, and finally to the staffs of the
Office of the Vice President and the National
Security Council in the summer of 2002.

OTHER EXAMPLES OF EXAGGERATION BY VICE
PRESIDENT CHENEY

Unfortunately, these are not the only cases
where the Vice President, as just one key
Administration spokesman, has exaggerated
or misstated the intelligence on issues re-
lated to Iraq. In fact, they are just two ex-
amples of a consistent pattern of such exag-
geration where the policymakers—not the
CIA—were the exaggerators, before and after
the start of the war, and continuing up to
the present. There are others.

IRAQ’S MOBILE BIOLOGICAL WEAPONS VANS

As late as January 22, 2004, Vice President
Cheney said to National Public Radio that
‘“‘we know for example that prior to our
going in that he had spent time and effort
acquiring mobile biological weapons labs,
and we’re quite confident he did, in fact,
have such a program. We’ve found a couple of
semi trailers at this point which we believe
were, in fact, part of that program.’”” He con-
cluded by saying ‘I would deem that conclu-
sive evidence, if you will, that he did in fact
have programs for weapons of mass destruc-
tion.”

That is not what the Intelligence Commu-
nity believed at the time. David Kay, the
CIA’s chief inspector in Iraq said the pre-
vious October that the Iraq Survey Group
had ‘‘not yet been able to corroborate the ex-
istence of a mobile BW [biological warfare]
production effort,” and that it was still try-
ing to determine ‘‘whether there was a mo-
bile program and whether the trailers that
have been discovered so far were part of such
a program.’’

When I asked Director Tenet about Vice
President Cheney’s comments, he said he had
spoken to him about it, to tell him that was
not the view of the Intelligence Community.

ALUMINUM TUBES FOR NUCLEAR WEAPONS

On September 8, 2002, Vice President Che-
ney made an unqualified statement about
the aluminum tubes on Meet the Press:

‘“‘He [Saddam] is trying, through his illicit
procurement network, to acquire the equip-
ment he needs to be able to enrich uranium
to make the bombs.”

Tim Russert: ““Aluminum tubes.”

VP Cheney: ‘“‘Specifically aluminum tubes.

. . it is now public that, in fact, he has been
seeking to acquire, and we have been able to
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intercept and prevent him from acquiring
through this particular channel, the kinds of
tubes that are necessary to build a cen-
trifuge. . . . But we do know, with absolute
certainty, that he is using his procurement
system to acquire the equipment he needs in
order to enrich uranium to build a nuclear
weapon.”’

There was a fundamental debate within the
Intelligence Community before the war as to
the intended purpose of the aluminum tubes
that Iraq was trying to import. The Depart-
ment of Energy, the Nation’s foremost nu-
clear weapons experts, and the State Depart-
ment’s Bureau of Intelligence and Research,
did not believe the aluminum tubes were for
centrifuges to make nuclear weapons. In-
stead, they believed they were for conven-
tional artillery rockets. But Vice President
Cheney did not acknowledge any division
within the Intelligence Community. He stat-
ed that the U.S. knew ‘“‘with absolute cer-
tainty’ that Iraq was trying to obtain the
tubes for nuclear weapons purposes.

Tomorrow the CIA will be properly called
to account for their failures expressed in
Phase I of the Intelligence Committee re-
port. Phase II will follow, regarding the pol-
icymakers’ use of intelligence.

The CIA’s belated public acknowledgment
to my earlier question that the Intelligence
Community has no credible evidence of an
Iraqi-al Qaeda meeting in April 2001 drama-
tizes the need for that Phase II review.
FUNDAMENTAL PROBLEMS WITH HOW INTEL-

LIGENCE COMMUNITY IS ASSESSING INFORMA-

TION

Application of a standard that it would not
normally obtain: IC does not normally re-
quire juridical evidence to support a finding.

Consistent underestimation of importance
that would be attached by Iraq and al Qaeda
to hiding a relationship: Especially when
operational security is very good, ‘‘absence
of evidence is not evidence of absence”.

Assumption that secularists and Islamists
will not cooperate, even when they have
common interests.

U.S. SENATE,
COMMITTEE ON ARMED SERVICES,
Washington, DC, February 12, 2004.
The VICE PRESIDENT,
The White House,
Washington, DC

DEAR MR. VICE PRESIDENT: I am writing
about two intelligence matters related to
Iraq: the first concerning weapons of mass
destruction, and the second concerning al-
leged cooperation between Iraq and al Qaeda.

On January 22, 2004, you made the fol-
lowing comment during an interview with
National Public Radio concerning two trail-
ers in Iraq: ‘“we know for example that prior
to our going in that he had spent time and
effort acquiring mobile biological weapons
labs, and we're quite confident he did, in
fact, have such a program. We’ve found a
couple of semi trailers at this point which we
believe were, in fact, part of that program.
.. . I would deem that conclusive evidence,
if you will, that he did in fact have programs
for weapons of mass destruction.”

In his speech on February 5, 2004, Director
of Central intelligence George Tenet said
that ‘‘there is no consensus within our com-
munity over whether the trailers were for
that use [biological weapons] or if they were
used for the production of hydrogen.”’

David Kay, former leader of the Iraq Sur-
vey Group, testified to Congress on October
2, 2003 that ‘“‘we have not yet been able to
corroborate the existence of a mobile BW [bi-
ological warfare] production effort.”” He indi-
cated that the ISG was still trying to deter-
mine ‘‘whether there was a mobile program
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and whether the trailers that have been dis-
covered so far were part of such a program.”’

In July, David Kay was interviewed by
BBC television for a program that aired in
England in late November, and here in the
United States on January 22, 2004. In re-
sponse to a question as to whether he
thought it had been premature for the Ad-
ministration to assert in May that the two
trailers were intended to produce biological
weapons agents, Kay said ‘I think it was
premature and embarrassing.” He said I
wish that news hadn’t come out,” and con-
cluded ‘I don’t want the mobile biological
production facilities fiasco of May to be the
model of the future.”

On January 28, 2004, Dr. Kay stated in tes-
timony before the Senate Armed Services
Committee that ‘I think the consensus opin-
ion is that when you look at those two trail-
ers . . . their actual intended use was not for
the production of biological weapons.”’

Given those assessments, I would appre-
ciate knowing what is the intelligence basis
for your statements that ‘‘we’re quite con-
fident [Saddam] did, in fact, have such a
[mobile biological weapons labs] program,”
that the trailers ‘‘we believe were, in fact,
part of that program,” and that those trail-
ers are ‘‘conclusive evidence’ that Iraq ‘‘did,
in fact, have programs for weapons of mass
destruction?”

I would be pleased to receive that informa-
tion on an unclassified or classified basis.

With respect to the second intelligence
issue, during your interview with the Rocky
Mountain News on January 9, 2004, you rec-
ommended a source of information relative
to the issue of whether there was a relation-
ship between al Qaeda and Iraq: ‘‘One place
you ought to look is an article that Stephen
Hayes did in the Weekly Standard here a few
weeks ago, that goes through and lays out in
some detail, based on an assessment that
was done by the Department of Defense and
was forwarded to the Senate Intelligence
Committee some weeks ago. That’s your best
source of information”

That article states that it is based on ‘‘a
top secret U.S. government memorandum’’
prepared by the Defense Department, which
was purportedly leaked to the Weekly Stand-
ard. The article then goes on to describe in
detail and quote extensively from the docu-
ment it says was leaked.

On October 15, 2003, the Defense Depart-
ment had issued a News Release about the
article that seems to disagree with what you
said. According to the Defense Department,
“News reports that the Defense Department
recently confirmed new information with re-
spect to contacts between al Qaeda and Iraq
in a letter to the Senate Intelligence Com-
mittee are inaccurate.”

Furthermore, the DOD news release noted
that the ‘‘classified annex’ sent by the De-
fense Department to the Senate Intelligence
Committee ‘“‘was not an analysis of the sub-
stantive issue of the relationship between
Iraq and al Qaeda, and it drew no conclu-
sions.”

I would appreciate if you would advise
whether you were quoted accurately.

I look forward to your reply.

Sincerely,
CARL LEVIN,
Ranking Member.

Mr. LEVIN. Mr. President, I yield the
floor and suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. CHAMBLISS. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.
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The PRESIDING OFFICER (Mr.
COLEMAN). Without objection, it is so
ordered.

Mr. CHAMBLISS. Mr. President, I
rise today in support of S. 2062. I am
sorry the Senator from Connecticut is
not in the Chamber.

Mr. REID. Will the Senator yield?

Mr. CHAMBLISS. Certainly.

Mr. REID. We have had a signoff—
people heard me a little earlier today
say we had an objection to having a
vote on the cloture motion that the
majority leader has filed. We can now
do that. I understand the majority
wants that to take place. I ask unani-
mous consent that the cloture vote on
the matter now scheduled for tomor-
row occur tonight at 6:30.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from Georgia.

Mr. CHAMBLISS. Mr. President, as I
was saying, I am sorry the Senator
from Connecticut is not in the Cham-
ber because I have such great respect
for his opinion, particularly his opinion
regarding this bill. I know what a keen
interest he has in this bill, and when he
talks about the fact that we ought to
delay this for 1 more week because the
majority has set the agenda and the
agenda next week calls for matters
that might not be relevant to this par-
ticular issue, I simply remind the Sen-
ator from Connecticut, who is my dear
friend, that this bill has not just come
to the floor.

As a member of the Judiciary Com-
mittee, I was there in April of 2003
when this particular bill was voted out
of the Judiciary Committee. We were
all here in November of 2003 when we
had a cloture vote on this bill. So this
is not something new that has just
come about. This bill has been under
negotiation actually since the 105th
Congress.

In 1996, the negotiations began on a
class action bill. I think to now ask for
another delay for another week on the
cloture vote is just simply not called
for, and that is the reason we need to
go ahead with the vote tonight. My col-
leagues are either for class action re-
form, they are either for a bill that is
a bipartisan bill, or they are against it.
It is that simple at this point in the ne-
gotiations.

There was a proposal made by this
side of the aisle to the other side of the
aisle that when this bill came to the
floor that we allow only germane
amendments, amendments that are rel-
evant to the issue of class action, to be
brought to the floor as legitimate
amendments that would be debated and
voted on. The other side of the aisle
would not agree to that. So therefore
we have evolved into a different format
on the floor today.

I do rise in strong support of S. 2062,
the Class Action Fairness Act of 2004.
It is a product of negotiations between
Senators on both sides of the aisle in
an effort to gain the 60 votes needed to
invoke cloture and proceed to an up-or-
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down vote on the merits of the bill. To
a great extent, the bulk of the tort re-
form needed in this country will be
handled on the State court level, where
most civil complaints are filed.

That is a very significant point. As a
trial lawyer, I remember that I usually
wanted to file my cases in State court,
and they ought to still have that right
to do so. But there are times when it
was dictated to you as a lawyer that
you had to go to Federal court. It is be-
cause we have had a handful of State
court jurisdictions in the United States
where a grossly disproportionate num-
ber of class action suits are filed, and
that is just not right. That is why
these negotiations were instituted in
1996. That is why over the last 8 years
we have been going back and forth with
Members on both sides of the aisle
being involved and have come up with
a fair bill that does allow for certain
exceptions that I am going to talk
about in just a minute.

People have referred to these juris-
dictions where a majority of the class
actions have been filed as magnet
courts because they draw in class ac-
tion suits with their soft juries and
their pro-plaintiff judges. That is just a
matter of fact. Under the Class Action
Fairness Act, businesses can break
loose from these magnet State courts
and get a fair trial in a Federal juris-
diction.

S. 2062 differs from the previous
versions of the class action bill in sev-
eral ways, and those changes have been
negotiated on both sides of the aisle
over the period not from just last April
or November, but from 1996, over the
last 8 years. I am going to focus my re-
marks on one change I think makes a
lot of sense, and that is the addition of
a local class action exception.

Under the provisions of S. 2062, class
action cases will remain in State court
if the following conditions are met:
First, more than two-thirds of class
members have to be citizens of the
forum State. Second, there has to be at
least one in-State defendant from
whom significant relief is sought by
members of the class and whose con-
duct forms a significant basis of the
plaintiffs’ claims. Third, the principal
injuries resulting from the alleged con-
duct or related conduct of each defend-
ant have to have been incurred in the
State where the action was originally
filed. Finally, there cannot be any
other class action cases asserting the
same or similar factual allegations
against any of the defendants on behalf
of the same or other persons filed in
the preceding 3 years.

Those are pretty fair and reasonable
exceptions. You are still going to have
probably most of the class action suits
filed in State court with this exception
being in place.

Under the local class action excep-
tion, a limited group of local class ac-
tion cases would be allowed to stay in
State court where the facts of the case
warrant this treatment. Some exam-
ples would be a plant explosion or an
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oil spill, where one or more of the de-
fendants are in the same State as the
catastrophe and a supermajority of the
plaintiffs are there as well. These are
truly local actions and ought to be
treated as such because they do not
lend themselves to the egregious forum
shopping that lands cases which should
be filed in Federal court in one of these
so-called magnet courts around the
country.

Despite all of the progress we have
made in our negotiations on S. 2062, it
seems we have some Senators who plan
to offer amendments that would weak-
en this bipartisan legislation or weight
it down with nongermane issues that
will lead to the bill’s defeat. The pas-
sage of nongermane amendments to
this class action reform bill will prob-
ably doom its passage. For this reason,
I will vote against all nongermane
amendments, and I plan to vote against
any germane amendments that would
weaken S. 2062 in its present form.

In summary, we now have a class ac-
tion bill which is supported by both
sides of the aisle. Despite the misin-
formation that has been spread around,
this bill will actually promote the
proper assignment of class action cases
between State court and Federal court
dockets. I urge my colleagues to vote
against any amendments that would
weaken or kill S. 2062 and then to vote
in favor of this bill as a first step in re-
storing fairness and balance to our Na-
tion’s tort system.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRAHAM of South Carolina. Mr.
President, I ask unanimous consent
that the order for the quorum call be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAHAM of South Carolina. Mr.
President, I, like others of my col-
leagues, would like to see closure on
this issue. Before I got into politics, I
was a lawyer. I admire our legal sys-
tem. In many ways, people have their
chance to be judged by their neighbors.
I am very respectful of the jury trial.
However, in the class action arena of
the law, I find more abuses than solu-
tions. I don’t believe the Constitution
ever envisioned the class action litiga-
tion model that we have come up with
where you can create your own false di-
versity and you can run everybody to
Illinois or Mississippi because business
is involved.

I believe the removal process in this
bill where the judge has discretion to
remove cases from State court to Fed-
eral court will correct some abuses. I
believe the coupon cases were never
what the law was meant to be about.

The legal reforms in this bill I sup-
port. I have an amendment. I hope we
can get to it. It would allow a proce-
dure to be had in terms of pursuing set-
tlement. Consumers need to be told
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about the Pinto case and need to be in-
formed when products are dangerous,
but companies need not be required to
give proprietary information without
having their say.

I have an amendment that would
allow the judge in a particular case to
rule on whether documents would be
subject to seal. I think the South Caro-
lina rule is a very reasonable rule. But
whether we get to this, I believe this
bill’s time has come, and it is now time
for the Senate to act. The abuses that
are going on in class action are not
about treating people fairly, they are
about simple greed. These abuses need
to be stopped for the betterment of us
all. Claimants and businesses find
themselves subject to this.

I urge my colleagues to vote in favor
of cloture on S. 2062, the Class Action
Fairness Act of 2004. As a member of
the Judiciary Committee, I supported
the bill during committee consider-
ation and I will be voting in favor of
cloture and final passage as well.

The need for this bill is pointed out
daily by stories of abuse. We hear of at-
tempts to sue McDonald’s because peo-
ple who eat there are getting fat. We
hear of lawyers negotiating coupon set-
tlements for their clients, while they
receive millions of dollars in fees. We
hear of class members actually losing
money on settlements.

I am a lawyer and I am not happy
with that state of affairs. I don’t think
anyone is more in favor of a strong
legal system than I am. And I define a
strong legal system as one where all
parties are treated fairly, wrongs are
redressed, and justice is afforded equal-
ly and without bias.

The Class Action Fairness Bill of 2004
does not weaken our legal system. It
rectifies the current imbalance in some
areas where some parties are not treat-
ed fairly; new wrongs are committed,
not redressed; and justice is over-
looked, if not outright disregarded.

I say to my friends who oppose this
bill that, just as it is important to
make sure that victims have an oppor-
tunity to be heard in our courts, it is
just as important to insure that the de-
fendant is treated fairly. And I don’t
believe anyone can credibly claim that
that is the case today in many areas of
our country. Justice requires that we
act to remedy that.

Although I may not believe this bill
is perfect, and actually have an amend-
ment or two of my own, I do not be-
lieve we should delay this bill one mo-
ment longer. My amendment is slightly
technical, but very simple.

It would merely provide for uniform
judicial scrutiny of sealed documents. I
have based my amendment on the
South Carolina district rule for how to
obtain a protective order for trade se-
crets or other proprietary information.
I haven’t heard from one person in
South Carolina who doesn’t like the
way it works.

It puts all parties on equal footing
and preserves judicial discretion. How-
ever, though I firmly believe my
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amendment would improve the bill, I
will be voting for cloture because this
bill is more important.

I firmly believe that the Class Action
Fairness Act of 2004 is exactly that,
fair to all parties.

It is narrowly aimed at some of the
most egregious abuses of the class ac-
tion system. In fact, I have heard from
some folds that the bill does not go far
enough. However, in my opinion, it is a
reasonable first step in the effort to
control what are clearly abuses of the
system.

It is reasonable because I don’t think
anyone in the chamber can complain
about judges taking a look at settle-
ments to make sure the class members
are not being victimized further. I
don’t think anyone can complain about
giving federal judges the power to
block worthless settlements based on
coupons or other gimmicks.

We have even had some firms sanc-
tioned for filing cases just to settle
with no damages for the class, but sig-
nificant attorneys’ fees for them. We
have had other lawsuits end with the
lead plaintiffs and their lawyers receiv-
ing large sums and other class mem-
bers receiving nothing, but losing their
right to legal action in the future.

When the very people class actions
are supposed to help are being hurt, it
is time to do something different.

This bill is a reasonable step in the
right direction. While some of my
friends on the other side of the aisle
may not like some provisions, they
have to admit that there is a problem
that needs to be addressed.

In closing, I would just like to urge
my colleagues to help us move this bill
to conclusion. File your amendments, I
have one myself, but don’t let your per-
sonal desire to offer your amendment
get in the way of this much needed leg-
islation.

Mr. McCONNELL. Mr. President, I
rise to speak about a case that I think
perfectly illustrates some of the prob-
lems produced by our current class ac-
tion system. This case is, unfortu-
nately, not unique. These outrageous
decisions happen all too frequently.
The bill currently under consideration
will help fix some of these problems.

Reproduced on this poster beside me
is an actual settlement check from a
recently settled class action lawsuit.
This check is made payable to a mem-
ber of my staff who received it in the
mail earlier this year. You will notice
that on the check’s ‘“‘pay to the order
of”’ line, I have covered the name of my
staffer so that she may remain anony-
mous.

I have also obscured the name of the
defendant in this case. Plaintiff’s law-
yers have soaked them once already. 1
would hate to see others sue this com-
pany just because they heard the com-
pany settled one class action suit.

Along with this settlement check,
my staffer received a letter, which says
in part:

You have been identified as a member of
the class of . . . customers who are eligible
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for a refund under the terms of a settlement
agreement reached in a class action lawsuit
. . . The enclosed check includes any refunds
for which you were eligible.

Now as you know, Senate staffers are
certainly not the highest paid people in
this town. So this woman on my staff
reports she was excited about receiving
some unexpected money.

And then she looked at the enclosed
check to see just how big her windfall
was. It was a whopping 32 cents. That
is right, she received a check made out
to her in the amount of 32 cents.

I guess it goes without saying that
she was a bit disappointed in her new-
found riches.

Now, don’t misunderstand me. I am
not suggesting my staffer deserved a
bigger settlement check. In fact, she
tells me she had no complaint whatso-
ever against the defendant. And she
never even asked to be part of this law-
suit.

Apparently, she just happened to be a
customer of a defendant who was sued,
and it was determined that she theo-
retically could bring a claim against
the defendant, and so she became a
member of ‘‘a class’ that was due a
settlement.

If this doesn’t precisely illustrate the
absurdity of the current class action
epidemic in this country, I don’t know
what does.

To demonstrate just how far out of
whack the system is, let’s start with
the letter notifying my staffer that she
was a member of a class action lawsuit,
and had been awarded a settlement.
This letter and check arrived via the
U.S. mail. The last I knew, it cost 37
cents to mail an envelope. The settle-
ment check is for 32 cents.

You can probably see where I'm
going with this.

It cost the defendant in this class ac-
tion suit, 37 cents to send a settlement
check worth 32 cents. That sure makes
you pause and think about the absurd-
ity of our class action system.

Now, I don’t claim to have the eco-
nomic expertise of some—like my good
friend, the distinguished former Sen-
ator Gramm of Texas—but I can tell
you that forcing a defendant to spend
37 cents to send someone a 32-cent
check doesn’t make much economic
sense. And it certainly defies common
sense.

But let me point out the most dis-
turbing element about this lawsuit. My
staff researched this case and it may
interest my colleagues to know that
while the unwitting plaintiff received
just 32 cents in compensation from this
class action lawsuit, her attorneys
pocketed in excess of $7 million.

All in all, not a bad settlement—if
you happen to be a plaintiff’s lawyer
rather than a plaintiff.

And in case you think this plaintiff
received an unusually low settlement
in this litigation, let me quote from
the letter accompanying the settle-
ment check:

At the time of the settlement, we esti-
mated that the average [refund] would be
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less than $1 for each eligible [plaintiff]. That
estimate proved correct.

So, you see, even before the settle-
ment, it was clear that each plaintiff
would on average receive less than $1.
Yet the attorneys still got more than
$7 million.

My colleagues may also be interested
to know how much the defendant was
forced to spend defending this lawsuit.

Knowing the extent of the defend-
ant’s defense costs is instructive in
demonstrating how unjust these abu-
sive suits can be. So we asked the de-
fendant how much it spent defending
this suit that provided a plaintiff with
pennies and her lawyers with millions.
But perhaps not surprisingly, the de-
fendant was not willing to discuss that
matter.

You see, the defendant told us that if
it were readily known just how much
they spent defending these types of
suits, then that information would al-
most certainly be used against them in
the future.

This defendant feared that if their
defense costs were known, then an-
other opportunistic plaintiff’s lawyer
would file another one of these suits.
And then that lawyer would offer to
settle for just slightly less than the
millions he knew it would cost the de-
fendant to defend the action.

That perfectly illustrates how plain-
tiff’s lawyers exploit and abuse defend-
ants under the current system.

Can there be any doubt that the cur-
rent class action system is in need of
repair? When the lawyers get more
than $7 million and a plaintiff gets a
check for 32 cents, something is ter-
ribly wrong. When defendants fear dis-
closing how much they spend fighting
these ridiculous suits because to do so
would invite more litigation, some-
thing is terribly wrong.

Justice is supposed to be distributed
fairly. This is clearly not a fair way to
distribute justice.

Let’s try to correct some of the
abuses in class action litigation by
passing this legislation.

We are not going to end every 32-cent
award to plaintiffs and multimillion
dollar award to attorneys, but surely
we can curb some of this nonsense.

Mr. LEAHY. Mr. President, I rise to
express my continued disappointment
in the Republican leadership’s ability
to manage the Senate floor effectively.
As my colleagues are aware, we have
only a few weeks left in this legislative
session. Instead of negotiating short-
time agreements on a finite number of
important amendments, the Repub-
lican leader has decided that he would
rather slam the door shut for all non-
germane amendments.

The Republican leader’s actions have
frustrated Members on both sides of
the aisle who sincerely want to have a
productive legislative session. The citi-
zens of this country did not elect us to
engage in a staring contest. We should
be using our remaining floor time to
accomplish consensus legislation.

I note that yesterday the Senior Sen-
ator from Idaho observed the following:
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We have watched an unusual process this
morning. There are a good many of us in a
bipartisan spirit who are reacting to and I
am one of those who does not appreciate
what the majority leader has now just done.

Senator DASCHLE, who has frequently
called for civility and bipartisan action
on the floor, similarly expressed frus-
tration. I could not agree with them
more.

Senators have a right to have their
legislation be considered by their col-
leagues. And despite the majority lead-
er’s actions, even Senators in the mi-
nority should be allowed to offer
amendments to the class action legis-
lation before us.

Senate CRAIG acknowledged as much
when he ‘‘recognized that Senators, un-
less effectively blocked by [the] proce-
dural action that has just occurred, do
have the right to offer amendments.
Germane or relevant and non-rel-
evant.”

Yesterday, the senior Senator from
Idaho hoped to offer an amendment
with wide bipartisan support that
would help protect the security of our
country. He should be allowed to offer
this legislation. Similarly, other Mem-
bers of this body should be allowed
time for the normal amendment proc-
ess.

Time and again, the Republican lead-
ership has accused my colleagues of ob-
structing and refusing to give certain
measures an up-or-down vote. Well,
this most recent procedural tactic is
the majority leader’s latest attempt at
looking busy with full knowledge that
nothing will be accomplished.

Senator FRIST’s drastic action yes-
terday has stymied the legislative
process and threatened the underlying
class actions bill that many of my col-
leagues have worked so hard on over
the past few years.

I am disappointed that the Repub-
lican leadership has decided that we
can afford to waste another week of
floor time when bipartisan measures
could have been considered and en-
acted.

Mr. President, yesterday I received a
letter on behalf of 16 environmental
protection organizations—American
Rivers, Clean Water Action, Defenders
of Wildlife, Earthjustice, Earthworks,
Environmental Working Group,
Friends of the Earth, Greenpeace,
League of Conservation Voters, Na-
tional Environmental Trust, Natural
Resources Defense Council, Sierra
Club, The Ocean Conservancy, The Wil-
derness Society, 20/20 Vision, and the
U.S. Public Interest Research Group—
in opposition to this class action bill.

These environmental protection ad-
vocates declare that this bill ‘“‘is pat-
ently unfair to citizens harmed by
toxic spills, contaminated drinking
water, polluted air and other environ-
mental hazards involved in class action
cases based on state environmental or
public health laws.”

I ask unanimous consent that this
letter be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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JULY 7, 2004.

ENVIRONMENTAL HARM CASES DO NOT BELONG
IN CLASS ACTION BILL

DEAR SENATOR: Our organizations are op-
posed to the sweepingly drawn and
misleadingly named ‘‘Class Action Fairness
Act of 2004.”” This bill is patently unfair to
citizens harmed by toxic spills, contami-
nated drinking water, polluted air and other
environmental hazards involved in class ac-
tion cases based on state environmental or
public health laws. S. 2062 would allow cor-
porate defendants in many pollution class
actions and ‘‘mass tort’’ environmental cases
to remove these kinds of state environ-
mental matters from state court to federal
court, placing the cases in a forum that
could be more costly, less timely, and disad-
vantageous to your constituents harmed by
toxic pollution. State law environmental
harm cases do not belong in this legislation
and we urge you to exclude such pollution
cases from the class action bill.

Class actions protect the public’s health
and the environment by allowing people with
similar injuries to join together for more ef-
ficient and cost-effective adjudication of
their cases. All too often, hazardous spills,
water pollution, or other toxic contamina-
tion from one source affects large numbers of
people, not all of whom may be citizens of
the same state or may be from the same
state as the defendants who caused the
harm. In such cases, a class action lawsuit in
state court based on state common law doc-
trines of negligence or nuisance, or upon
rights and duties created by state statutes in
the state where the injuries occur, is often
the best way of fairly resolving these claims.

For example, thousands of families around
the country are now suffering because of
widespread groundwater contamination
caused by the gasoline additive MTBE, which
the U.S. Government considers a potential
human carcinogen. According to a May, 2002
GAO report, 35 states reported that they find
MTBE in groundwater at least 20 percent of
the time they sample for it, and 24 states
said that they find it at least 60 percent of
the time. Some communities and individuals
have brought or soon will bring suits to re-
cover damages from MTBE contamination
and hold the polluters accountable, but
under this bill, MTBE class actions or ‘‘mass
actions” based on state law could be re-
moved by the oil and gas companies to fed-
eral court in many of these cases.

This could not only make these cases more
expensive, more time-consuming and more
difficult for injured parties, but could also
result in legitimate cases getting dismissed
by federal judges who are unfamiliar with or
less respectful of state law claims. For exam-
ple, in at least one federal court MTBE class
action, a federal court dismissed the case
based on oil companies’ claim that the ac-
tion was barred by the federal Clean Air Act
(even though that law contains no tort li-
ability waiver for MTBE). Yet a California
state court rejected a similar federal pre-
emption argument and let the case go to a
jury, which found oil refineries, fuel dis-
tributors, and others liable for damages.
These cases highlight how a state court may
be more willing to uphold legitimate state
law claims. Other examples of state law
cases that would be weakened by this bill in-
clude lead contamination cases, mercury
contamination, perchlorate pollution and
other ‘“‘toxic torts’ cases.

In a letter to the Senate last year, the U.S.
Judicial Conference expressed their contin-
ued opposition to such broadly written class
action removal legislation. Notably, their
letter states that, even if Congress deter-
mines that some ‘significant multi-state
class actions” should be brought within the
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removal jurisdiction of the federal courts,
Congress should include certain limitations
and exceptions, including for class actions
“in which plaintiff class members suffered
personal injury or personal property damage
within the state, as in the case of a serious
environmental disaster.” The Judicial Con-
ference’s letter explains that this ‘‘environ-
mental harm” exception should apply ‘‘to all
individuals who suffered personal injuries or
losses to physical property, whether or not
they were citizens of the state in question.”

We agree with the Judicial Conference—
cases involving environmental harm are not
even close to the type of cases that pro-
ponents of S. 2062 cite when they call for re-
forms to the class action system. Including
such cases in the bill does no more than ben-
efit polluters in state environmental class
actions at the expense of injured parties in
those cases for no reason other than to ben-
efit the polluters. No rationale has been of-
fered by the bill’s supporters for including
environmental cases in S. 2062’s provisions.
We are unaware of any examples offered by
bill supporters of environmental harm cases
that represent alleged abuses of the state
class actions.

More proof of the overreaching of this bill
is that the so-called ‘‘Class Action Fairness
Act” is not even limited to class action
cases. The bill contains a provision that
would allow defendants to remove to federal
court all environmental ‘‘mass action” cases
involving more than 100 people—even though
these cases are not even filed as class ac-
tions. The S. 2062 contains a narrow excep-
tion to the ‘‘mass action’ removal rule if the
injury to the plaintiffs is caused by a ‘‘sud-
den, single accident,” but has no exception
for injuries caused by toxic exposure that oc-
curs over days, months, or years, as fre-
quently happens in environmental harm
cases.

For example, the bill would apply to cases
similar to the recently concluded state court
trial in Anniston, Alabama, where a jury
awarded damages to be paid by Monsanto
and Solutia for injuring more than 3,500 peo-
ple the jury found were exposed—with the
companies’ knowledge—to cancer-causing
PCBs over many years. Documents uncov-
ered in the case showed that Monsanto kept
the public in the dark for decades regarding
what the company knew about PCBs, so the
‘“‘sudden, single incident” exception would
not apply in large measure because of the
companies’ own bad behavior. There is little
doubt in the Anniston case that, had S. 2062
been law, the defendants would have tried to
remove the case from the state court serving
the community that suffered this dev-
astating harm. It is, at best, unjustified to
reward this kind of reckless corporate mis-
behavior by giving defendants in such cases
the right to remove state law cases to fed-
eral court over the objections of those they
have injured.

The so-called ‘‘Class Action Fairness Act”
would allow corporate polluters who harm
the public’s health and welfare to exploit the
forum of federal court whenever they per-
ceive an advantage to doing so. It is nothing
more than an attempt to take legitimate
state court claims by injured parties out of
state court at the whim of those who have
committed the injury.

Cases involving environmental harm and
injury to the public from toxic exposure
should not be subject to the bill’s provisions;
if these environmental harm cases are not
excluded, we strongly urge you to vote
against S. 2062.

Sincerely,

Ken Cook, Executive Director, Environ-
mental Working Group.
Ed Hopkins, Director, Environmental

Quality Programs, Sierra Club.
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Betsy Loyless, Vice President for Policy
and Lobbying, League of Conservation Vot-
ers.

William J. Snape III, Vice President for
Law and Litigation, Defenders Of Wildlife.

Sara Zdeb, Legislative Director, Friends of
the Earth.

Karen Wayland, Legislative Director, Nat-
ural Resources Defense Council.

Anna Aurilio, Legislative Director, U.S.
Public Interest Research Group.

Tom Z. Collina, Executive Director, 20/20
Vision.

S. Elizabeth Birnbaum, Director of Govern-
ment Affairs, American Rivers.

Kert Davies, Research
Greenpeace US.

Kevin S. Curtis, Vice President, National
Environmental Trust.

Stephen D’Esposito,
Earthworks.

Linda Lance, Vice President for Public
Policy, The Wilderness Society.

Joan Mulhern, Senior Legislative Counsel,
Earthjustice.

Julia Hathaway, Legislative Director, The
Ocean Conservancy.

Paul Schwartz, National Campaigns Direc-
tor, Clean Water Action.

Mr. JEFFORDS. Mr. President, I rise
today to express my extreme dis-
appointment over the procedural bind
the Senate is in on the class action re-
form bill.

Last October I was one of the 59 Sen-
ators who voted to allow the Senate to
proceed to the Class Action Fairness
Act because I believed that it was an
issue that should be considered and de-
bated in the Senate. I still believe that
this is an appropriate matter to be con-
sidered in the Senate, and was looking
forward to a constructive debate on the
legislation this week.

In meetings with both supporters and
opponents of the legislation I have con-
tinually stressed that there needs to be
a fair and open debate on the matter.
To me, this means that Senators must
be allowed to offer amendments to the
bill. Unfortunately, even before the de-
bate had even really begun, the major-
ity leader came to the floor and cre-
ated a procedural situation where no
Senator would be allowed to offer an
amendment, on class action reform or
any other issue.

It is regrettable that this path was
chosen for consideration of this legisla-
tion. I find this to be especially true
when the minority leader has offered to
limit the number of amendments to the
legislation, even though he opposes the
bill. If the Republican leadership had
accepted this offer we could have been
working on substance rather than dis-
cussing procedure for the last few days.

As this debate has not been free or
fair, in fact no amendments have been
considered, debated and voted upon, I
cannot at this time support limiting
debate on the Class Action Fairness
Act. I am hopeful that the majority
will reconsider its rejection of the mi-
nority leader’s offer to proceed on this
legislation with limited amendments
and that we can then begin to actually
debate the legislation.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

Director,

President,
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The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, I would
like to be standing here today to de-
bate the merits of why we should be
voting for cloture on this bill. But
since we all know how this vote will
turn out, I just want to congratulate in
advance some of my colleagues on the
other side of the aisle for killing yet
another civil justice reform measure
this Congress.

The constituents that they serve—
the powerful and well financed plain-
tiffs bar—owe them a deep debt of grat-
itude for not only killing class action
reform but also derailing the asbestos
trust fund bill, the medical mal-
practice reform bill, and gun liability
reform bill, to name a few. Their truly
special interest constituent has sur-
vived yet another year devoid of tort
reform, and as a result, will continue
raking in millions of dollars in cash to
help finance the Democratic party in
the coming months.

I am hoping the 62 people who com-
mitted to vote for cloture last Novem-
ber will vote for it. We can even lose
two of them as long as we have 60 to
vote for cloture. If we have 60, then I
will feel a lot better than I do in giving
these remarks.

But unlike the caution chorus that
they rolled out to kill the asbestos bill,
the tactics used by my Democratic col-
leagues to defeat class action reform
have been disappointing at best, and
downright disingenuous, at worst. We
tried to proceed on this bill last year
and were led to believe that we would
command enough votes to overcome a
Democratic filibuster. Indeed, before
the cloture vote, we had certain mem-
bers declare their support publicly for
the bill. But when the moment of truth
came, there was at least one member
from the other side who voted against
proceeding on the bill despite state-
ments to the contrary. And what hap-
pened? We fell one vote shy of invoking
cloture.

After the vote, we had three addi-
tional Democratic members come to us
just days before our Thanksgiving re-
cess eager to strike a deal on class ac-
tion reform. So we listened, and we ne-
gotiated, and then we compromised.
And at the end of the day, we reached
an agreement on a more modest
version of the class action bill. But the
honeymoon certainly did not last long
as the supporters of the measure start-
ed demanding extraneous labor-ori-
ented amendments that included a
measure to raise the minimum wage; a
measure to extend unemployment in-
surance; and a measure to overturn the
administration’s overtime regulations.

We gave them votes on two of the
three and then offered yesterday to
give them a vote on the third. But of
course, we all know that three was not
enough.
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We heard the stories of how the Sen-
ate must work its will, and how the
hallmark of this institution’s proce-
dures cannot be compromised; that we
must take on more extraneous amend-
ments that have absolutely nothing to
do with the business at hand. But what
these colleagues know very well is that
the more amendments this bill takes
on, the less likely it will become law.

We have a bipartisan deal on class ac-
tion reform that now stands on the
verge of collapse—a broken deal that
will forever stain the honor of this hal-
lowed institution the minute the sup-
porters of this bill cast a no vote on
cloture. In a court of law, we would
call it a breach of contract, but in the
Senate we are not governed by common
law principles when we legislate. Rath-
er, we are governed by honor and credi-
bility—attributes that will lose stock
the minute this bill fails.

Let me just finish by saying that a
vote against cloture means that you
are not committed to class action re-
form. Let us not dance around the
issue any further, and just call a spade
a spade.

A vote against cloture means that
you care more about helping certain
unscrupulous plaintiffs’ lawyers rather
than every day consumers like Martha
Preston, Irene Taylor and Hilda
Bankston. These are the real victims
whose horror stories will fall on deaf
ears.

And a vote against cloture means
that a deal will never be a deal unless
strings are attached. That true biparti-
sanship will always come at a price to
be disclosed later.

I have been here 28 years. I have
never seen, when we finally put a deal
together, people who have not been
willing to live up to their commitment.

Everybody knew back in November of
last year that we needed one more vote
to get cloture. We compromised. We ac-
cepted amendments which we probably
wouldn’t have accepted because we
had—we had 59 who would have voted
for the bill as it was—to get those
extra votes. Now there is some indica-
tion that those three votes will not be
there, and we will probably lose on clo-
ture again. I am hoping that is not
true. I am hoping all three votes will
be there, or at least one that will be
there so that we can invoke cloture
and proceed on this bill. If we can’t,
then I have to say this is one of the few
times that I have seen where commit-
ments are made that have not been
honored that should have been hon-
ored, and it is a disgrace to this insti-
tution, in my humble opinion.

Keep in mind that if we invoke clo-
ture, that doesn’t mean those who
want to bring up extraneous, non-
germane amendments or nonrelevant
amendments can’t do it. They can
bring them up after cloture, but they
are going to have to get a super-
majority vote to win. That doesn’t
foreclose them.

Anybody who argues that they ought
to be able to bring up any amendments
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they want when it is hurting the Sen-
ate, is not shooting straight. The fact
is, they can bring up any amendments
they want. They just have to get the
votes to win. Maybe they will
postcloture. I don’t know.

But in all honesty, we all know the
game. It is either we are going to get
cloture and people are going to live up
to their commitment or not, and bipar-
tisanship is even hurt more than it has
been up until now. It has been in sham-
bles as far as I can see almost all year
long. This has been one of the worst
years in my Senate career because of
the lack of partisanship, the lack of
comity that normally exists in this
body in the desire to make everything
political and the effectiveness of mak-
ing everything political as well.

This is one bill that does not deserve
that kind of unfair treatment, espe-
cially since we compromised last year
and took amendments we would not
have taken and changed the bill we
would not have changed, all for the
purpose of getting enough votes to vote
for cloture. And now we are here again
this year—another year, 6 years in a
row—whereby the same people who
said they were for this bill and talked
us into all these amendments on the
basis that they would vote for cloture
may not. I personally hope they will. If
they will, it will do more for comity in
this body, more for bipartisanship than
we have seen all year. It would be a ray
of hope to everybody in this body that
maybe there is a chance of us getting
together on things that are important,
the things that are right, things that
we promised, things that will benefit
the business community, things that
will correct the ills which literally
have been wrecking this institution
and hurting our country immeasurably
and will put the screws to these juris-
dictions, these magnet jurisdictions,
that do not seem to care about the law
or anything else.

CLOTURE MOTION

The PRESIDING OFFICER. The
clerk will report the cloture motion.

The legislative clerk read as follows:

CLOTURE MOTION

We the undersigned Senators, in accord-
ance with the provisions of Rule XXII of the
Standing Rules of the Senate, do hereby
move to bring to a close debate on Calendar
No. 430, S. 2062, a bill to amend the proce-
dures that apply to consideration of inter-
state class actions to assure fairer outcomes
for class members and defendants, and for
other purposes:

Bill Frist, Orrin Hatch, Charles Grassley,
Peter Fitzgerald, Craig Thomas, Mitch
McConnell, Ted Stevens, Robert F.
Bennett, Jim Talent, George Allen, Jon
Kyl, Rick Santorum, Jeff Sessions,
Pete Domenici, Susan Collins, Lamar
Alexander, John Cornyn.

The PRESIDING OFFICER. By unan-
imous consent, the quorum call has
been waived.

The question is, Is it the sense of the
Senate that debate on S. 2062, a bill to
amend the procedures that apply to
consideration of interstate class ac-
tions to assure fairer outcomes for
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class members and defendants, and for
other purposes, shall be brought to a
close?

The yeas and nays are required under
the rule.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. McCONNELL. I announce that
the Senator from Colorado (Mr. CAMP-
BELL), the Senator from Nevada (Mr.
ENSIGN), the Senator from Wyoming
(Mr. ENzI), the Senator from Illinois
(Mr. FITZGERALD), the Senator from
Nebraska (Mr. HAGEL), and the Senator
from Pennsylvania (Mr. SANTORUM) are
necessarily absent.

Mr. REID. I announce that the Sen-
ator from Delaware (Mr. BIDEN), the
Senator from California (Mrs. BOXER),
the Senator from West Virginia (Mr.
BYRD), the Senator from New York
(Mrs. CLINTON), the Senator from North
Carolina (Mr. EDWARDS), the Senator
from Massachusetts (Mr. KERRY), and
the Senator from Maryland (Ms. MiI-
KULSKI) are necessarily absent.

The yeas and nays resulted—yeas 44,
nays 43, as follows:

[Rollcall Vote No. 154 Leg.]

YEAS—44
Alexander DeWine Murkowski
Allard Dole Nelson (NE)
Allen Domenici Nickles
Bennett Frist Roberts
Bond Graham (SC) Sessions
Brownback Grassley Smith
Bunning Gregg Snowe
Burns Hatch
Chafee Hutchison gssszzg
Chambliss Inhofe
Sununu
Cochran Kyl
Coleman Lott Talent
Collins Lugar Thomas
Cornyn McConnell Voinovich
Crapo Miller Warner
NAYS—43

Akaka Feingold Lincoln
Baucus Feinstein McCain
Bayh Graham (FL) Murray
Bingaman Harkin Nelson (FL)
Breaux Hollings Pryor
Cantwell Inouye Reed
Carper Jeffords Reid
Conr‘ad Johnson Rockefeller
Corzine Kennedy Sarbanes
Craig Kohl

. Schumer
Daschle Landrieu
Dayton Lautenberg Shelby
Dodd Leahy Stabenow
Dorgan Levin Wyden
Durbin Lieberman

NOT VOTING—13

Biden Edwards Kerry
Boxer Ensign Mikulski
Byrd Enzi Santorum
Campbell Fitzgerald
Clinton Hagel

The PRESIDING OFFICER. On this
vote, the yeas are 44, the nays are 43.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.

——————

MORNING BUSINESS

Mr. McCONNELL. Mr. President, I
ask unanimous consent that there be a
period of morning business with Sen-
ators permitted to speak for up to 10
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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TRIBUTE TO HENRY COUZENS

Mr. McCONNELL. Mr. President, I
wish today to pay tribute to Henry
Couzens, a genuine World War II hero
and survivor. Mr. Couzens performed
extraordinary acts of courage during
some of world history’s most difficult
and tumultuous times.

The day after his 18th birthday in
1942, Mr. Couzens applied for the Avia-
tion Cadets, and after passing all re-
quirements was accepted into the Air
Corp Training School. A year later, Mr.
Couzens graduated as a pilot and was
commissioned as a second lieutenant to
fly P-47 fighter planes. In early 1944,
Mr. Couzens arrived in England to fight
on the front lines in the European The-
atre alongside the 8th Infantry and
356th Fighter Group. His unit’s assign-
ment was to control an area along the
English Channel. Their purpose was to
escort and protect B-17s and B-24s on
bombing missions to Germany and
other occupied countries.

On April 23, 1944, Mr. Couzens was as-
signed to destroy German airplanes on
the ground. His target that day was the
airfield at Haguenau, France. On his
third pass over the airfield, he was hit
by German anti-aircraft fire. The hit
was so substantial it stopped the en-
gine of his plane, forcing him to ‘‘Belly
in.”” While he was fortunate enough to
land alive, the group commander and
another pilot were shot down. For a lit-
tle over a year, Mr. Couzens was a pris-
oner of the Germans at the famous Sta-
lag Luft III Camp. He endured one of
the coldest winters in decades and fi-
nally saw freedom when they were lib-
erated on April 29, 1945, and became
part of General Patton’s Third Army.

Thank you, Mr. Couzens for defend-
ing freedom and democracy. The
heroics you and your comrades dis-
played will forever be remembered; you
truly are the Greatest Generation.

———
TRADE AGREEMENTS

Mr. BAUCUS. Mr. President, I rise to
address the value of free trade, and of
the process by which we get it.

From ancient times, people have
learned that trade among nations
means more economic growth and
higher incomes. People have better
standards of living, thanks to trade.

Free trade allows each nation to de-
vote more resources and energy to
those things for which it has a com-
parative advantage. Partners to free
trade thereby get goods and services at
lower cost than they would in isola-
tion.

Conversely, protectionism stunts
growth and reduces income. Tariffs are
taxes. And like other taxes, they can
impede the efficient allocation of re-
sources. Where nations impose quotas
and tariffs, goods and services cost
more. People live less well than they
would with free trade.

But you don’t have to take my word
for it. Look at the record. Take Amer-
ica’s two biggest recent trade agree-
ments.
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America entered into the North
American Free Trade Agreement,
NAFTA, in 1993, and the Uruguay
Round Agreements, the WTO, in 1994.
In the years following those major
trade agreements, America experienced
one of its strongest economic expan-
sions.

Yes, balancing the budget and fund-
ing education also had something to do
with it. But trade helped.

America experienced 8 years of eco-
nomic growth. The American economy
created more than 20 million new jobs.
The average household’s real income
rose 15 percent. Americans’ standard of
living improved.

Put the other way around: The oppo-
nents of free trade have a difficult job
to explain how those major trade
agreements hurt the American econ-
omy in the 1990s.

I am a proud advocate of trade. I am
an advocate of stronger economic
growth and higher incomes. I want a
better standard of living for Ameri-
cans.

So how can we achieve freer trade?
How do we lower barriers to trade?
That brings us to a discussion of trade
procedures.

The Senate considers trade agree-
ments under somewhat unique proce-
dures. These special procedures go by
several names: fast-track, trade negoti-
ating authority, or trade promotion
authority.

Under these procedures, legislation
to implement a trade agreement gets
an up-or-down vote within a limited
time. Debate is limited to 20 hours. No
amendments. No filibusters.

The Senate is about to consider legis-
lation under these procedures to imple-
ment the United States-Australia Free
Trade Agreement. We may also soon
consider legislation under these proce-
dures to implement the United States-
Morocco Free Trade Agreement.

Two other agreements with six Cen-
tral American countries and Bahrain
are signed and ready for us to consider
whenever the administration chooses
to move them.

With so much trade activity, it is a
good time to review the applicable pro-
cedures.

It all begins with the Constitution.
Article I, section 8, clause 3 says that:
“The Congress shall have the power
. . . to regulate Commerce with foreign
Nations.” Since the founding of our
Country, it is, and has always been,
Congress that holds primary responsi-
bility for trade.

Now, 535 Members of Congress cannot
negotiate trade agreements. The logis-
tics are unimaginable. So our prede-
cessors figured out fairly early that the
actual negotiating would have to be
delegated to the executive branch.

But that does not mean that Con-
gress has delegated its Constitutional
responsibilities. To the contrary, under
United States law no trade agreement
is self-executing. It has no effect on do-
mestic law until Congress passes im-
plementing legislation.
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