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June 23, 2004

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. JOHNSON:

S. 25661. A bill to amend title 38,
United States Code, to provide for cer-
tain servicemembers to become eligible
for educational assistance under the
Montgomery GI Bill; to the Committee
on Veterans’ Affairs.

Mr. JOHNSON. Mr. President, I rise
today to introduce a very important
piece of legislation, the Montgomery
GI Bill Enhancement Act. This bill will
allow a one year open enrollment pe-
riod for thousands of career military
personal who are not allowed to sign up
for education benefits under the Mont-
gomery GI Bill (MGIB).

In 1976 Congress created the Vet-
erans’ Educational Assistance Program
(VEAP) as a recruitment and retention
tool for the post-Vietnam era. How-
ever, Congress greatly expanded edu-
cation benefits in 1984 and allowed indi-
viduals with VEAP accounts to trans-
fer their benefits to the new MGIB in
1996. The opportunity to convert to
MGIB was important because the bene-
fits available were much greater than
those under VEAP.

However, those individuals who were
on active duty before 1985 and did not
participate in VEAP were not eligible
to sign-up for MGIB, leaving a gap in
available coverage for certain career
military personnel. Congress has voted
several times in the last decade to
allow VEAP participants opportunities
to transfer to MGIB, but there has
never been an opportunity for those
who did not have VEAP accounts to
sign up for the new program, excluding
them from taking advantage of MGIB
educational benefits.

My bill would correct this inequity
and allow individuals falling into this
gap to attain MGIB benefits. Organiza-
tions such as the Non-Commissioned
Officers Association, the Association of
the United States Army, and the Mili-
tary Coalition have come out in strong
support for this legislation.

I believe that we must do more to
honor our Nation’s commitments to
our military personnel. As the father of
a soldier in the Army, I fully appre-
ciate what a poor ‘‘quality of life’’ can
do to the morale of military families.
We have a long way to go, but I will
continue to work with my colleagues
to make sure our country’s military
personnel receive the benefits they de-
serve.

Today, there are fewer than 74,000
VEAP ‘“‘decliners’” on active duty.
These men and women have dedicated
their lives to a career of service to the
Nation, and many are deployed in
harms way leading our troops in Iraq
and Afghanistan.

For these servicemen and women—
many of whom are reaching retirement
eligibility—time is running out. There-
fore, before it is too late, I encourage
my Senate colleagues to support the
Montgomery GI Bill Enhancement Act
and provide our servicemen and women
with the benefits they deserve.
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I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2561

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Montgomery
GI Bill Enhancement Act of 2004°.

SEC. 2. OPPORTUNITY FOR CERTAIN ACTIVE-
DUTY PERSONNEL TO ENROLL
UNDER THE MONTGOMERY GI BILL.

(a) IN GENERAL.—Chapter 30 of title 38,
United States Code, is amended by inserting
after section 3018C the following new section:
“§3018D. Opportunity for certain active-duty

personnel to enroll

‘“(a)(1) Notwithstanding any other provi-
sion of this chapter, during the one-year pe-
riod beginning on the date of the enactment
of this section, a qualified individual (de-
scribed in subsection (b)) may make an irrev-
ocable election under this section to become
entitled to basic educational assistance
under this chapter.

‘(2) The Secretary of each military depart-
ment shall provide for procedures for a quali-
fied individual to make an irrevocable elec-
tion under this section in accordance with
regulations prescribed by the Secretary of
Defense for the purpose of carrying out this
section or which the Secretary of Homeland
Security shall provide for such purpose with
respect to the Coast Guard when it is not op-
erating as a service in the Navy.

‘“(b) A qualified individual referred to in
subsection (a) is an individual who meets
each of the following requirements:

‘(1) The individual first became a member
of the Armed Forces or first entered on ac-
tive duty as a member of the Armed Forces
before July 1, 1985.

‘“(2) The individual has served on active
duty without a break in service since the
date the individual first became such a mem-
ber or first entered on active duty as such a
member and continues to serve on active
duty for some or all of the one-year period
referred to in subsection (a).

‘“(3) The individual, before applying for
benefits under this section, has completed
the requirements of a secondary school di-
ploma (or equivalency certificate) or has
successfully completed (or otherwise re-
ceived academic credit for) the equivalent of
12 semester hours in a program of education
leading to a standard college degree.

‘“(4) The individual, when discharged or re-
leased from active duty, is discharged or re-
leased therefrom with an honorable dis-
charge.

“(c)(1) Subject to the succeeding provisions
of this subsection, with respect to a qualified
individual who makes an election under this
section to become entitled to basic edu-
cational assistance under this chapter—

‘“(A) the basic pay of the qualified indi-
vidual shall be reduced (in a manner deter-
mined by the Secretary concerned) until the
total amount by which such basic pay is re-
duced is $2,700; and

“(B) to the extent that basic pay is not so
reduced before the qualified individual’s dis-
charge or release from active duty as speci-
fied in subsection (b)(4), at the election of
the qualified individual—

‘(i) the Secretary concerned shall collect
from the qualified individual; or

‘(i) the Secretary concerned shall reduce
the retired or retainer pay of the qualified
individual by,

an amount equal to the difference between
$2,700 and the total amount of reductions
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under subparagraph (A), which shall be paid
into the Treasury of the United States as
miscellaneous receipts.

‘“(2)(A) The Secretary concerned shall pro-
vide for an 18-month period, beginning on the
date the qualified individual makes an elec-
tion under this section, for the qualified in-
dividual to pay that Secretary the amount
due under paragraph (1).

‘(B) Nothing in subparagraph (A) shall be
construed as modifying the period of eligi-
bility for and entitlement to basic edu-
cational assistance under this chapter appli-
cable under section 3031 of this title.

‘(d) With respect to qualified individuals
referred to in subsection (¢)(1)(B), no amount
of educational assistance allowance under
this chapter shall be paid to the qualified in-
dividual until the earlier of the date on
which—

‘(1) the Secretary concerned collects the
applicable amount under clause (i) of such
subsection; or

‘(2) the retired or retainer pay of the
qualified individual is first reduced under
clause (ii) of such subsection.

‘‘(e) The Secretary, in conjunction with
the Secretary of Defense, shall provide for
notice of the opportunity under this section
to elect to become entitled to basic edu-
cational assistance under this chapter.”.

(b) CONFORMING AMENDMENTS.—Section
3017(b)(1) of such title is amended—

(1) in subparagraphs (A) and (C), by strik-
ing ‘“‘or 3018C(e)”’ and inserting ‘‘3018C(e), or
3018D(c)’’; and

(2) in subparagraph (B), by inserting ‘‘or
3018D(c)”’ after ‘‘under section 3018C(e)’’.

(c) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 30 of
such title is amended by inserting after the
item relating to section 3018C the following
new item:

¢“3018D. Opportunity for certain active-duty
personnel to enroll.”.

By Mr. BAUCUS:

S. 25662. A bill to amend title XVIII of
the Social Security Act provide incen-
tives for the furnishing of quality care
under Medicare Advantage plans and
by end stage renal disease providers
and facilities, and for other purposes;
to the Committee on Finance.

Mr. BAUCUS. Mr. President, I rise
today to introduce the ‘“‘Medicare Qual-
ity Improvement Act of 2004.”

This bill will establish a new pay-
ment incentive structure for quality
health care, starting with the Medicare
Advantage and End Stage Renal Dis-
ease programs. Under this policy, Medi-
care would give a financial boost to
plans and renal care providers dem-
onstrating the highest quality care and
a bonus to those that are working hard
to improve.

Why focus on quality? I hear from all
corners that the U.S. health care sys-
tem is unsustainable in its current
form. Costs are rising, and the care
provided is not always appropriate or
necessary. Not to mention that 43 mil-
lion Americans lack health insurance.

As I travel around Montana, I hear so
much from so many constituents about
the rising cost of health care. Count-
less parents tell me they are struggling
to pay for health care for their fami-
lies, afraid that one more illness will
force them into bankruptcy. Working
people tell me they fear their employ-
ers will raise their premiums or drop
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coverage altogether due to rising
health care costs. And employers, both
large industries and small enterprises,
tell me they face competition from
companies in countries where
healthcare is significantly less expen-
sive. While these employers are trying
to keep jobs at home, health care costs
are pushing them abroad.

And most recently, my personal ex-
perience with the health care system
has brought the issue of health costs
and quality even closer to home.

A few weeks ago, I chose to have an
elective procedure to keep my heart
healthy. I have excellent health care
coverage, and I was able to seek out ex-
cellent doctors and nurses at the Mayo
Clinic. In short, I am fortunate that
the care I received was high-quality
care. The doctors and nurses who took
care of me were on the ball—making
sure I got the right medications with
no dangerous interactions, using prop-
er surgical safety so I wouldn’t get an
infection, and providing good follow-up
care so I could get back to my family
and back to work.

My experience with the health sys-
tem was a positive one. Unfortunately,
not everyone is as lucky. Ninety-eight
thousand people die every year in this
country as a result of medical errors.
That’s 270 people each day. An appall-
ing statistic. Many of these deaths can
be prevented, and we must work to
make sure that they are.

In addition to the cases of medical
error we know about, there are many
that go unreported and even unde-
tected. Studies have shown that pa-
tients in the U.S. receive recommended
care and treatment when they visit the
doctor or hospital only about half of
the time. Failure to follow proper pat-
terns of care or recommended guide-
lines can lead to poor outcomes, and it
is also more expensive in the short and
long run.

Errors can mean more trips to the
hospital or to the doctor, more drugs,
and sometimes even additional sur-
geries. Bach preventable medication
error costs about $4,700 in added hos-
pital costs alone, not to mention the
personal costs of childcare and lost
wages, and the societal costs of lost
productivity.

While not as fatal as actual errors,
missed health care opportunities also
carry a cost. Each year, missed health
care opportunities—inappropriate care
and generally poor quality care costs
the U.S. health system more than $1
billion dollars in avoidable hospital
bills and 41 million lost work days,
which costs American businesses about
$11.5 billion. Improving the quality of
health care can reduce health care
costs and stimulate our economy. In a
time of slow economic growth and
large deficits, health care is a compel-
ling place to start.

Last year’s Medicare Modernization
Act got the ball rolling. The Medicare
bill ties hospital reimbursement to re-
porting data on specific quality indica-
tors. And hospitals are responding.
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Today, almost 2,000 hospitals are shar-
ing data with the Centers for Medicare
and Medicaid on at least one of the
quality measures. Knowing more about
the care that is delivered across the
country should help us target incen-
tives and resources to improve quality.
It also provides employers and patients
with new information about where to
find the best deal for their health care
dollar. And it also provides hospitals a
way to compare their performance to
other hospitals.

The bill I am introducing today
builds on this strong start. It would es-
tablish a mechanism to pay for quality
in the Medicare Advantage and End
Stage Renal Disease Programs,
through bonus payments for the best
quality nationwide and bonuses for im-
proving from one year to the next. Re-
wards for improvement are an impor-
tant piece of my proposal—last year,
the top ten percent of health plans in
the country reported perfect scores on
a set of quality indicators. There is no
doubt that they deserve recognition.
But we don’t want to leave behind
smaller or historically poorer-per-
forming organizations that are making
major strides to improve.

Medicare Advantage plans, which
tend to utilize a coordinated model of
care, have a unique opportunity to im-
pact a patient’s health outcomes—
plans have access to information about
a patient’s medical history, and can
follow patients more closely to ensure
that they are receiving appropriate
preventive, acute, and follow-up care.
Medicare Advantage plans can trans-
late their own payments into quality
incentives downstream. They can re-
ward providers for performing certain
procedures known to be effective, or for
prescribing drugs known to have equal
or greater effectiveness at a reduced
cost. And they can improve a bene-
ficiary’s preventive and wellness bene-
fits.

Dialysis clinics that participate in
Medicare through the program for pa-
tients with End Stage Renal Disease
have a momentous mission, helping
these patients enjoy life for years
longer than we might have thought
possible just a few decades ago. Be-
cause dialysis is such a complex oper-
ation, quality of care is extremely im-
portant.

Plans and providers in the Medicare
Advantage and ESRD programs have
already started measuring and report-
ing on quality, which makes them an
excellent place to start. But I want to
be clear these programs should not be
singled out simply because they are
ahead of the game. Working with
ESRD providers and Medicare Advan-
tage plans heralds the beginning of a
longer journey, and we need to stay the
course.

First, we need to monitor this qual-
ity incentive program and ensure that
the methods used to measure health
care quality and evaluate performance
are evidence-based and valid.

Second, we should evaluate the im-
pact of a pay-for-performance program
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on health plans and providers—particu-
larly small organizations and those
that are just entering the market. Ad-
ditionally, because last year’s Medi-
care legislation made payment and pol-
icy changes to these providers—for ex-
ample, a short-term payment increase
for ESRD and a new payment policy
and the addition of regional plans for
Medicare Advantage—we would need to
keep a close eye on the consequences of
these changes and the interaction with
the pay-for-performance quality initia-
tive and take action where necessary.

Third, we should look with a wide
lens and move forward with quality ini-
tiatives in all government health care
programs. It is our responsibility to set
an example for the industry through
quality improvement programs in
Medicare and Medicaid, including tra-
ditional fee-for-service Medicare.

As I mentioned, the National Vol-
untary Hospital Reporting Initiative is
a groundbreaking program, but we
need to do more in traditional Medi-
care to encourage high quality care.
My bill sketches out a roadmap that
will lead us toward expanding the qual-
ity measures currently collected for
fee-for-service providers, and ulti-
mately toward additional Medicare
payment systems that promote quality
improvement.

We can also do more to focus on qual-
ity care in Medicaid. Today, there are
a number of people at the Centers for
Medicare and Medicaid Services whose
responsibility it is to improve the qual-
ity of care in Medicare. On the Med-
icaid side, there is one person—one per-
son who, while given the responsibility
for quality, has no resources or author-
ity to develop program innovations.

You might say that quality is al-
ready addressed in Medicaid. I applaud
my colleague and Chairman of the Fi-
nance Committee, Senator GRASSLEY,
for encouraging CMS to increase its
quality improvement activities for
home and community-based services in
Medicaid. We should build on this foun-
dation and broaden the effort. We need
to identify barriers to quality improve-
ment throughout the Medicaid pro-
gram, and take steps toward removing
those barriers.

The bill I introduce today would tar-
get a few of those barriers, and it
would require further studies to iden-
tify others. It authorizes money to hire
new staff—experienced health profes-
sionals—to improve the quality and co-
ordination of care delivered to Med-
icaid beneficiaries. It explores ways to
integrate data on Medicaid bene-
ficiaries who are also enrolled in Medi-
care—the dual-eligibles and coordinate
the care they receive from both pro-
grams. Many dual-eligibles are among
the sickest and costliest beneficiaries.
By better coordinating their care we
can improve health outcomes and save
money in both programs at once.

As you can tell, I have a lot of ideas.
But I have only scratched the surface
of this issue and am deeply committed
to working with my colleagues in the
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Senate to move forward. This bill is a
good start, but it is just that—a start.
We must do more.

Many of my colleagues in the Senate
also care deeply about improving the
health care system, and I commend
their efforts to develop courageous pro-
posals that will spark change. Senator
CLINTON introduced a bill last year, the
Health Information for Quality Im-
provement Act. More recently, Senator
KENNEDY Introduced the Health Care
Modernization, Cost Reduction, and
Quality Improvement Act.

These bills lay out a comprehensive
array of policies to improve health
care quality and reduce costs, and my
bill focuses on one piece of that pic-
ture—paying for quality. They rep-
resent the gold standard toward which
we should all be working. But we share
a common goal to make the most of
the American health care dollar, so
that we can provide better care to
more people.

As I mentioned, health care in this
country is more expensive than it is
elsewhere. But we don’t necessarily get
more for our money. The United States
spends twice as much on health care
than any other country, but studies
have shown that quality is about the
same. Better in some areas, worse in
others, but all in all about the same.
No matter how you cut it, that means
that the value of our health care—what
we are getting for each dollar is less in
the United States than in other devel-
oped countries.

I've always believed that Americans
were all about value. We are the coun-
try of start-up companies and the home
of Wal-Mart. We know about good busi-
ness, and we know about hard work. We
should know more—and do more—
about health care.

We are an amazing country, but
today our health care system is sick.
Why? It is not the fault of hard-work-
ing doctors and nurses who put in long
hours to make their patients healthy.
It is our fault. We need to support the
work of health care professionals by
providing the right resources and de-
signing payment systems to promote
quality. Today, it takes an average 17
years for a new discovery in medical
care to move from the lab bench into
regular clinical practice. And for pro-
viders working in settings without reg-
ular Internet access or without the lux-
ury of time to peruse medical journals,
it may take even longer. As Members
of Congress, we have the opportunity
to change the system, to provide incen-
tives for good care, funding for re-
search into best medical practices, and
to require the development and report-
ing of quality measures.

The road to this goal is long and dif-
ficult. I call on my colleagues for their
energy and support, and I call on
health care professionals and the
health insurance industry to work with
us. This is challenging work, and in-
volves many difficult decisions. But
I’ve never been one to shirk a chal-
lenge, and I hope you will join me. This
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bill is the beginning of what must be a
strong bipartisan push to improve our
health care system—to increase qual-
ity of care, to reduce costs, and to
strengthen the American spirit.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2562

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) IN GENERAL.—This Act may be cited as
the ‘“‘Medicare Quality Improvement Act of
2004°.

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Findings.

Sec. 3. Medicare Advantage and reasonable
cost reimbursement contract
quality performance incentive
payment program.

Quality performance incentive pay-
ment program for providers and
facilities that provide services
to medicare beneficiaries with
ESRD.

Medicare innovative quality practice
award program.

Quality improvement demonstration
program for pediatric renal di-
alysis facilities providing care
to medicare beneficiaries with
end stage renal disease.

Medicare Quality Advisory Board.

Studies and reports on financial in-
centives for quality items and
services under the medicare
program.

MedPAC study and report on use of
adjuster mechanisms under
medicare quality performance
incentive payment programs.

10. Demonstration program on meas-
uring the quality of health care
furnished to pediatric patients
under the medicaid and SCHIP
programs.

11. Provisions relating to
quality improvements.

12. Demonstration program for Medical
Smart Cards.

SEC. 2. FINDINGS.

The Senate makes the following findings:

(1) The Institute of Medicine has high-
lighted problems with our health care sys-
tem in the areas of quality and patient safe-
t.

Sec. 4.

Sec. 5.

Sec. 6.

Sec. 7.
Sec. 8.

Sec. 9.

Sec.

Sec. medicaid

Sec.

V.

(2) The New England Journal of Medicine
has published research in an article entitled
“The Quality of Health Care Delivered to
Adults in the United States’” showing that
adults in the United States receive rec-
ommended health care only about %2 of the
time.

(3) Payment policies under the medicare
program do not include mechanisms de-
signed to improve the quality of care.

(4) The medicare program should reward
health care providers who show, through
measurement and reporting of quality indi-
cators and through the practice of innova-
tions, that they are working to deliver high
quality health care to their patients.

(5) Reimbursement for services provided
under the original medicare fee-for-service
program under parts A and B of title XVIII
of the Social Security Act should be based on
a pay-for-performance system.

(6) A more aggressive research agenda on
the development of appropriate quality
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measurement and payment methodologies

under the medicare program is necessary.

SEC. 3. MEDICARE ADVANTAGE AND REASON-
ABLE COST REIMBURSEMENT CON-
TRACT QUALITY PERFORMANCE IN-
CENTIVE PAYMENT PROGRAM.

(a) PROGRAM.—Part C of title XVIII of the
Social Security Act, as amended by section
241 of the Medicare Prescription Drug, Im-
provement, and Modernization Act of 2003
(Public Law 108-173; 117 Stat. 2214), is amend-
ed by adding at the end the following new
section:

“‘“QUALITY PERFORMANCE INCENTIVE PAYMENT
PROGRAM

‘“‘SEC. 1860C-2. (a) PROGRAM.—

‘(1) IN GENERAL.—The Secretary shall es-
tablish a program under which financial in-
centive payments are provided each year to
Medicare Advantage organizations offering
Medicare Advantage plans and organizations
that are providing benefits under a reason-
able cost reimbursement contract under sec-
tion 1876(h) that demonstrate the provision
of superior quality health care to enrollees
under the plan or contract.

‘(2) PROGRAM TO BEGIN IN 2007.—The Sec-
retary shall establish the program so that
National Performance Quality Payments
(described in subsection (c)) and National
Quality Improvement Payments (described
in subsection (d)) are made with respect to
2007 and each subsequent year.

*(3) REQUIREMENT.—In order for an organi-
zation to be eligible for a financial incentive
payment under this section with respect to a
Medicare Advantage plan or a reasonable
cost reimbursement contract under section
1876(h), the organization shall—

“(A) provide for the collection, analysis,
and reporting of data pursuant to sections
1852(e)(3) and 1876(h)(8), respectively, with re-
spect to the plan or contract; and

‘(B) not later than a date specified by the
Secretary during each baseline year (as de-
fined in subsection (d)(4)), submit such data
on the quality measures described in sub-
section (e)(2) as the Secretary determines ap-
propriate for the purpose of establishing a
baseline with respect to the plan or contract.

‘“(4) USE OF MOST RECENT DATA.—Financial
incentive payments under this section shall
be based upon the most recent available
quality data.

() TIMING OF QUALITY INCENTIVE PAY-
MENTS.—The Secretary shall ensure that fi-
nancial incentive payments under this sec-
tion with respect to a year are made by
March 1 of the subsequent year.

“(6) APPLICABILITY OF PROGRAM TO MA
PLANS.—For purposes of this section, the
term ‘Medicare Advantage plan’ shall—

‘“(A) include both MA regional plans and
MA local plans; and

‘(B) not include an MA plan described in
subparagraph (A)(@i) or (B) of section
1851(a)(2).

““(b) QUALITY INCENTIVE PAYMENTS.—

‘(1) IN GENERAL.—Beginning with 2007, the
Secretary shall allocate the total amount
available for financial incentive payments in
the year under subsection (f) as follows:

‘“(A) The per beneficiary payment amount
for National Performance Quality Payments
established under paragraph (2) shall be
greater than the per beneficiary payment
amount for National Quality Improvement
Payments established under such paragraph.

‘(B) With respect to National Performance
Quality Payments, the per beneficiary pay-
ment amount established under paragraph
(2) shall be greatest for the organizations of-
fering the highest performing plans or con-
tracts.

“(C) With respect to National Quality Im-
provement Payments, the per beneficiary
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payment amount established under para-
graph (2) shall be greatest for the organiza-
tions offering plans or contracts with the
highest degree of improvement.

‘(2) AMOUNT OF QUALITY INCENTIVE PAY-
MENT.—

‘“(A) IN GENERAL.—The amount of a finan-
cial incentive payment under subsection (c)
or (d) to a Medicare Advantage organization
with respect to a Medicare Advantage plan
or to an organization with respect to a rea-
sonable cost reimbursement contract under
section 1876(h) shall be determined by multi-
plying the number of beneficiaries enrolled
under the plan or contract on the first day of
the year for which the payment is provided
by a dollar amount established by the Sec-
retary (in this section referred to as the ‘per
beneficiary payment amount’) that is the
same for all beneficiaries enrolled under the
plan or contract.

“(B) LIMITATION ON TOTAL AMOUNT OF QUAL-
ITY INCENTIVE PAYMENTS.—The total amount
of all the financial incentive payments given
with respect to a year shall be equal to the
amount available for such payments in the
year under subsection (f).

*“(3) USE OF QUALITY INCENTIVE PAYMENTS.—
Financial incentive payments received under
this section may only be used for the fol-
lowing purposes:

““(A) To reduce any beneficiary cost-shar-
ing applicable under the plan or contract.

‘(B) To reduce any beneficiary premiums
applicable under the plan or contract.

“(C) To initiate, continue, or enhance
health care quality programs for enrollees
under the plan or contract.

‘(D) To improve the benefit package under
the plan or contract.

‘“(4) REPORTING ON USE OF QUALITY INCEN-
TIVE PAYMENTS.—Beginning in 2008, each MA
organization that receives a financial incen-
tive payment under this section shall report
to the Secretary pursuant to section
1854(a)(7) on how the organization will use
such payment.

“(5) LIMITATIONS ON QUALITY INCENTIVE
PAYMENTS.—

““(A) PLAN ONLY ELIGIBLE FOR 1 PAYMENT IN
A YEAR.—A Medicare Advantage organization
offering a Medicare Advantage plan or an or-
ganization that is providing benefits under a
reasonable cost reimbursement contract
under section 1876(h) may not receive more
than 1 financial incentive payment under
this section in a year with respect to such
plan or contract. If an organization with re-
spect to the plan or contract is eligible for a
National Performance Quality Payment and
a National Quality Improvement Payment,
the organization shall be given the National
Performance Quality Payment.

‘“(B) PLAN MUST BE AVAILABLE FOR ENTIRE
YEAR.—A Medicare Advantage organization
offering a Medicare Advantage plan or an or-
ganization that is providing benefits under a
reasonable cost reimbursement contract
under section 1876(h) is not eligible for a fi-
nancial incentive payment under this section
with respect to such plan or contract unless
the plan or contract offers benefits through-
out the year in which the payment is pro-
vided.

“(c) NATIONAL PERFORMANCE QUALITY PAY-
MENTS.—The Secretary shall make National
Performance Quality Payments to the Medi-
care Advantage organizations and organiza-
tions offering reasonable cost reimburse-
ment contracts under section 1876(h) with re-
spect to each Medicare Advantage plan or
reasonable cost contract offered by the orga-
nization that receives ratings for the year in
the top applicable percent of all plans and
contracts rated by the Secretary pursuant to
subsection (e) for the year. For purposes of
the preceding sentence, the term ‘applicable
percent’ means a percent determined appro-
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priate by the Secretary in consultation with
the Quality Advisory Board, but in no case
less than 20 percent.

“(d) NATIONAL QUALITY IMPROVEMENT PAY-
MENTS.—

‘(1) IN GENERAL.—Subject to paragraph (2),
the Secretary shall make National Quality
Improvement Payments to Medicare Advan-
tage organizations and organizations offer-
ing reasonable cost reimbursement contracts
under section 1876(h) with respect to each
Medicare Advantage plan or reasonable cost
reimbursement contract offered by the orga-
nization that receives a rating under sub-
section (e) for the payment year that exceeds
the rating received under such subsection for
the plan or contract for the baseline year.

“(2) NATIONAL IMPROVEMENT STANDARD.—
Beginning with 2009, the Secretary may im-
plement a national improvement standard
that Medicare Advantage plans and reason-
able cost reimbursement contracts must
meet in order to receive a National Quality
Improvement Payment.

“(3) APPLICATION OF THRESHOLDS.—In de-
termining whether a rating received under
subsection (e) for the payment year exceeds
the rating received under such subsection for
the baseline year, the Secretary shall hold
any applicable thresholds constant. For pur-
poses of the preceding sentence, the term
‘threshold’ means norms used to assess per-
formance.

‘‘(4) BASELINE YEAR DEFINED.—In this sub-
section, the term ‘baseline year’ means the
year prior to the payment year.

“‘(e) RATING METHODOLOGY.—

‘(1) SCORING AND RANKING SYSTEMS.—

‘““(A) IN GENERAL.—The Secretary shall de-
velop separate scoring and ranking systems
for purposes of determining which organiza-
tions offering Medicare Advantage plans and
reasonable cost reimbursement contracts
under section 1876(h) qualify for—

‘(i) National Performance Quality Pay-
ments; and

‘(i) National Quality Improvement Pay-
ments.

‘“(B) REQUIREMENTS.—In developing, imple-
menting, and updating the scoring and rank-
ing systems, the Secretary shall—

‘(i) consult with the Quality Advisory
Board established under section 1898;

‘(i) take into account the report on
health care performance measures submitted
by the Institute of Medicine of the National
Academy of Sciences under section 238 of the
Medicare Prescription Drug, Improvement,
and Modernization Act of 2003; and

‘“(iii) take into account the Managed Care
Organization (MCO) standards and guideline
methodology of the National Committee for
Quality Assurance for awarding total Health
Plan Employer Data and Information Set
(HEDIS) points (based on HEDIS and Con-
sumer Assessment of Health Plans Survey
(CAHPS) measures).

““(2) MEASURES.—

“(A) IN GENERAL.—Subject to subparagraph
(B), in developing the scoring and ranking
systems under paragraph (1), the Secretary
shall use all measures determined appro-
priate by the Secretary. Such measures may
include—

‘(i) outcome measures for highly prevalent
chronic conditions;

‘(i) audited HEDIS outcomes and process
measures, CAHPS data, and other data re-
ported to the Department of Health and
Human Services; and

‘“(iii) the Joint Commission on Accredita-
tion of Healthcare Organizations core meas-
ures.

¢“(B) SCORING AND RANKING SYSTEM FOR NA-
TIONAL PERFORMANCE QUALITY PAYMENTS
ONLY BASED ON MEASURES OF CLINICAL EFFEC-
TIVENESS.—The scoring and ranking system
for National Performance Quality Payments
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shall only include measures of clinical effec-
tiveness.

“(3) WEIGHTS OF MEASURES.—In developing
the scoring and ranking systems under para-
graph (1), the Secretary shall assign weights
to the measures used by the Secretary under
such system pursuant to paragraph (2). In as-
signing such weights, the Secretary shall
provide greater weight to the measures that
measure clinical effectiveness.

‘“(4) RISK ADJUSTMENT.—In developing the
scoring and ranking systems under para-
graph (1), the Secretary shall establish pro-
cedures for adjusting the data used under the
system to take into account differences in
the health status of individuals enrolled
under Medicare Advantage plans and reason-
able cost contracts.

() UPDATE.—

‘““(A) IN GENERAL.—The Secretary shall as
determined appropriate, but in no case more
often than once each 12-month period, up-
date the scoring and ranking systems devel-
oped under paragraph (1), including the
measures used by the Secretary under such
system pursuant to paragraph (2), the
weights established pursuant to paragraph
(3), and the risk adjustment procedures es-
tablished pursuant to paragraph (4).

¢(B) COMPARISON FOR NATIONAL QUALITY IM-
PROVEMENT PAYMENTS.—Each update under
subparagraph (A) of the scoring and ranking
system for National Quality Improvement
Payments shall allow for the comparison of
data from one year to the next for purposes
of identifying which plans or contracts will
receive such Payments.

‘(C) CONSULTATION.—In determining when
and how to update the scoring and ranking
systems under subparagraph (A), the Sec-
retary shall consult with the Quality Advi-
sory Board.

‘(f) FUNDING OF PAYMENTS.—The amount
available for financial incentive payments
under this section with respect to a year
shall be equal to the amount of the reduction
in expenditures under the Federal Hospital
Insurance Trust Fund and the Federal Sup-
plementary Medical Insurance Trust Fund in
the year as a result of the amendments made
by section 3(b) of the Medicare Quality Im-
provement Act of 2004.”".

(b) REDUCTION IN PAYMENTS TO ORGANIZA-
TIONS IN ORDER TO FUND PROGRAM.—

(1) MA PAYMENTS.—

(A) IN GENERAL.—Section 1853(j) of the So-
cial Security Act (42 U.S.C. 1395w-23(j)), as
added by section 222(d) of the Medicare Pre-
scription Drug, Improvement, and Mod-
ernization Act of 2003 (Public Law 108-173; 117
Stat. 2200), is amended—

(i) in subparagraphs (A) and (B) of para-
graph (1), by inserting ‘‘and, beginning in
2007, reduced by 2 percent in the case of an
MA plan described in subparagraph (A)@i) or
(C) of section 1851(a)(2)” before the semicolon
at the end; and

(ii) in paragraph (2), by inserting ‘‘and, be-
ginning in 2007, reduced by 2 percent in the
case of an MA plan described in subpara-
graph (A)({d) or (C) of section 1851(a)(2)”’ be-
fore the period at the end.

(B) REDUCTIONS IN PAYMENTS DO NOT EFFECT
THE GOVERNMENT SAVINGS FOR BIDS BELOW
THE BENCHMARK.—Section 1854(b)(1)(C)(i) of
the Social Security Act (42 U.S.C. 1395w-
24(b)(1)(C)(1)), as added by section 222(b) of
the Medicare Prescription Drug, Improve-
ment, and Modernization Act of 2003 (Public
Law 108-173; 117 Stat. 2196), is amended—

(i) by striking ‘75 percent’” and inserting
‘100 percent’’; and

(ii) by inserting the following before the
period at the end: ‘‘, reduced by 25 percent of
such average per capita savings (if any), as
applicable to the plan and year involved,
that would be computed if sections 1853(j)
and 1860C-1(e)(1) was applied by substituting
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‘zero percent’ for ‘2 percent’ each place it ap-
pears’’.

(2) REASONABLE COST CONTRACT PAY-
MENTS.—Section 1876(h) of the Social Secu-
rity Act (42 U.S.C. 1395mm(h)) is amended by
adding at the end the following new para-
graph:

‘(6) Notwithstanding the preceding provi-
sions of this subsection, the Secretary shall
reduce each payment to an eligible organiza-
tion under this subsection with respect to
benefits provided on or after January 1, 2007,
by an amount equal to 2 percent of the pay-
ment amount. The preceding sentence shall
have no effect on payments to eligible orga-
nizations for the provision of qualified pre-
scription drug coverage under part D.”.

(3) CCA PAYMENTS.—The first sentence of
section 1860C-1(e)(1) of the Social Security
Act, as added by section 241 of the Medicare
Prescription Drug, Improvement, and Mod-
ernization Act of 2003 (Public Law 108-173; 117
Stat. 2214) is amended by inserting ‘¢, re-
duced by 2 percent in the case of an MA plan
described in subparagraph (A)@i) or (C) of sec-
tion 1851(a)(2)”’ before the period at the end.

(¢) REQUIREMENT FOR REPORTING ON USE OF
FINANCIAL INCENTIVE PAYMENTS.—

(1) MA PLANS.—Section 1854(a) of the So-
cial Security Act (42 U.S.C. 1395w-24(a)), as
amended by section 222(a) of the Medicare
Prescription Drug, Improvement, and Mod-
ernization Act of 2003 (Public Law 108-173; 117
Stat. 2193), is amended—

(A) in paragraph (1)(A)(i), by striking ‘‘or
(6)(A)” and inserting ‘“(6)(A), or (7)”’; and

(B) by adding at the end the following:

¢“(T) SUBMISSION OF INFORMATION OF HOW FI-
NANCIAL INCENTIVE PAYMENTS WILL BE USED
BEGINNING IN 2008.—For an MA plan described
in subparagraph (A)(i) or (C) of section
1851(a)(2) for a plan year beginning on or
after January 1, 2008, the information de-
scribed in this paragraph is a description of
how the organization offering the plan will
use any financial incentive payment that the
organization received under section 1860C-2
with respect to the plan.”.

(2) ELIGIBLE ENTITIES WITH REASONABLE
COST CONTRACTS.—Section 1876(h) of the So-
cial Security Act (42 U.S.C. 1395mm(h)), as
amended by subsection (b)(2), is amended by
adding at the end the following new para-
graph:

“(T(A) Not later than July 1 of each year
(beginning in 2008), any eligible entity with a
reasonable cost reimbursement contract
under this subsection that receives a finan-
cial incentive payment under section 1860C—
2 with respect to each plan year shall submit
to the Secretary a report containing the in-
formation described in subparagraph (B).

‘“(B) The information described in this sub-
paragraph is a description of how the organi-
zation offering the plan will use any finan-
cial incentive payment that the organization
received under section 1860C-2 with respect
to the plan.”’.

(d) SUBMISSION OF QUALITY DATA.—

(1) MA ORGANIZATIONS.—Section 1852(e) of
the Social Security Act (42 U.S.C. 1395w—
22(e)), as amended by section 722 of the Medi-
care Prescription Drug, Improvement, and
Modernization Act of 2003 (Public Law 108-
173; 117 Stat. 2347), is amended—

(A) in paragraph (1), by striking ‘“‘an MA
private fee-for-service plan or’’; and

(B) by striking paragraph (3) and inserting
the following new paragraph:

‘“(3) COLLECTION, ANALYSIS, AND REPORT-
ING.—

‘(i) IN GENERAL.—As part of the quality
improvement program under paragraph (1),
each MA organization shall provide for the
collection, analysis, and reporting of data
that permits the measurement of health out-
comes and other indices of quality.

¢“(ii) COORDINATION WITH COMMERCIAL EN-
ROLLEE REPORTING REQUIREMENTS.—The Sec-
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retary shall establish procedures to ensure
the coordination of the reporting require-
ment under clause (i) with reporting require-
ments for the organization under this part
relating to individuals enrolled with the or-
ganization but not under this part. Although
such reporting requirements shall be coordi-
nated pursuant to the preceding sentence,
the use of the data reported may vary.”.

(2) ELIGIBLE ENTITIES WITH REASONABLE
COST CONTRACTS.—Section 1876(h) of the So-
cial Security Act (42 U.S.C. 1395mm(h)), as
amended by subsection (c)(2), is amended by
adding at the end the following new para-
graph:

““(8)(A) With respect to plan years begin-
ning on or after January 1, 2006, an eligible
entity with a reasonable cost reimbursement
contract under this subsection shall provide
for the collection, analysis, and reporting of
data that permits the measurement of health
outcomes and other indices of quality.

‘“(B) The Secretary shall establish proce-
dures to ensure the coordination of the re-
porting requirement under subparagraph (A)
with reporting requirements for the entity
under this title relating to individuals en-
rolled with the entity but not receiving ben-
efits under this title.”.

SEC. 4. QUALITY PERFORMANCE INCENTIVE PAY-
MENT PROGRAM FOR PROVIDERS
AND FACILITIES THAT PROVIDE
SERVICES TO MEDICARE BENE-
FICIARIES WITH ESRD.

Section 1881(b) of the Social Security Act
(42 U.S.C. 139rr(b)), as amended by section
623(d)(1) of the Medicare Prescription Drug,
Improvement, and Modernization Act of 2003
(Public Law 108-173; 117 Stat. 2313), is amend-
ed—

(1) in paragraph (11)(B), by striking ‘‘para-
graphs (12) and (13)” and inserting ‘‘para-
graphs (12), (13), and (14)”’;

(2) in paragraph (12), by striking ‘“‘In lieu
of”’ and inserting ‘‘Subject to paragraph (14),
in lieu of”’;

(3) in paragraph (13)(A), in the matter pre-
ceding clause (i), by striking ‘‘The payment
amounts’” and inserting ‘‘Subject to para-
graph (14), the payment amounts’’; and

(4) by adding at the end the following new
paragraph:

¢“(14) RENAL DIALYSIS PERFORMANCE INCEN-
TIVE PAYMENT PROGRAM.—

““(A) ESTABLISHMENT OF PROGRAM.—

‘(i) IN GENERAL.—The Secretary shall es-
tablish a program under which financial in-
centive payments are provided each year to
providers of services and renal dialysis facili-
ties that receive payments under paragraph
(12) or (13) and demonstrate the provision of
superior quality health care to individuals
with end stage renal disease.

““(i1) PROGRAM TO BEGIN IN 2007.—The Sec-
retary shall establish the program so that
National Performance Quality Payments
(described in subparagraph (C)) and National
Quality Improvement Payments (described
in subparagraph (D)) are made with respect
to 2007 and each subsequent year.

‘‘(iii) REQUIREMENT.—In order for a pro-
vider of services or a renal dialysis facility
to be eligible for a financial incentive pay-
ment under this section, the provider or fa-
cility shall, not later than a date specified
by the Secretary during the baseline year (as
defined in subparagraph (D)(iv)), submit such
data on the quality measures as the Sec-
retary determines appropriate for the pur-
pose of establishing a baseline with respect
to the provider or facility.

“(iv) USE OF MOST RECENT DATA.—Financial
incentive payments under this paragraph
shall be based upon the most recent avail-
able quality data as provided by the Consoli-
dated Renal Operations in a Web-enabled
Network (CROWN) system.

“(v) PEDIATRIC FACILITIES NOT INCLUDED IN
PROGRAM.—For purposes of this paragraph,
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including subparagraph (F)(i), the terms
‘renal dialysis facility’ and ‘facility’ do not
include a renal dialysis facility at least 50
percent of whose patients are individuals
under 18 years of age.

‘“(B) PAYMENTS.—

‘(i) IN GENERAL.—Beginning with 2007, the
Secretary shall allocate the total amount
available for financial incentive payments in
the year under subparagraph (F)(ii) as fol-
lows:

‘““(I) The amount allocated for National
Performance Quality Payments shall be
greater than the amount allocated for Na-
tional Quality Improvement Payments.

““(IT) With respect to National Performance
Quality Payments, the per capita amount of
the payments shall be greatest for the orga-
nizations offering the highest performing
plans or contracts.

“‘(IIT) With respect to National Quality Im-
provement Payments, the per capita amount
of the payments shall be greatest for the or-
ganizations offering plans or contracts with
the highest degree of improvement.

‘(i) AMOUNT OF QUALITY INCENTIVE PAY-
MENT.—

‘(I) IN GENERAL.—The amount of a finan-
cial incentive payment under subparagraph
(C) or (D) to a provider of services or renal
dialysis facility shall be determined by mul-
tiplying the number of beneficiaries who re-
ceived dialysis services from the provider or
facility during the year for which the pay-
ment is provided by a dollar amount estab-
lished by the Secretary that is the same with
respect to each beneficiary receiving dialysis
services from the provider or facility.

¢(IT) LIMITATION ON TOTAL AMOUNT OF QUAL-
ITY INCENTIVE PAYMENTS.—The total amount
of all the financial incentive payments given
with respect to a year shall be equal to the
amount available for such payments in the
year under subparagraph (F)(i).

‘“(iii) USE OF QUALITY INCENTIVE PAY-
MENTS.—Financial incentive payments re-
ceived under this paragraph may be used for
the following purposes:

“(I) To invest in information technology
systems that will improve the quality of care
provided to individuals with end stage renal
disease.

“(II) To initiate, continue, or enhance
health care quality programs for individuals
with end stage renal disease.

‘(IIT) Any other purpose determined appro-
priate by the Secretary.

“(iv) LIMITATIONS ON QUALITY INCENTIVE
PAYMENTS.—

“(I) ONLY ELIGIBLE FOR 1 PAYMENT IN A
YEAR.—A provider of services or a renal di-
alysis facility may not receive more than 1
financial incentive payment under this para-
graph in a year. If a provider of services or
a renal dialysis facility is eligible for a Na-
tional Performance Quality Payment and a
National Quality Improvement Payment, the
organization shall be given the National Per-
formance Quality Payment.

¢“(II) SERVICES MUST BE AVAILABLE FOR EN-
TIRE YEAR.—A provider of services or renal
dialysis facility is not eligible for a financial
incentive payment under this paragraph un-
less the provider or facility is in operation
and providing dialysis services for the entire
year for which the payment is provided.

¢(C) NATIONAL PERFORMANCE QUALITY PAY-
MENTS.—The Secretary shall make National
Performance Quality Payments to the pro-
viders of services and renal dialysis facilities
that receive ratings for the year in the top
applicable percent of all providers and facili-
ties rated by the Secretary pursuant to sub-
paragraph (E) for the year. For purposes of
the preceding sentence, the term ‘applicable
percent’ means a percent determined appro-
priate by the Secretary in consultation with
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the Quality Advisory Board, but in no case
less than 20 percent.

(D) NATIONAL QUALITY IMPROVEMENT PAY-
MENTS.—

‘(i) IN GENERAL.—National Quality Im-
provement Payments shall be paid to each
provider of services and renal dialysis facil-
ity that receives ratings under subparagraph
(E) for the payment year that exceed the rat-
ings received under such subparagraph for
the provider or facility for the baseline year.

““(ii) NATIONAL IMPROVEMENT STANDARD.—
Beginning with 2009, the Secretary shall
have the authority to implement a national
improvement standard that providers of
services and renal dialysis facilities must
meet in order to receive a National Quality
Improvement Payment.

““(iii) APPLICATION OF THRESHOLDS.—In de-
termining whether a rating received under
subparagraph (E) for the payment year ex-
ceeds the rating received under such sub-
section for the baseline year, the Secretary
shall hold any applicable thresholds con-
stant.

‘(iv) BASELINE YEAR DEFINED.—In this sub-
paragraph, the term ‘baseline year’ means
the year prior to the payment year.

“(E) RATING METHODOLOGY.—

‘(1) SCORING AND RANKING SYSTEMS.—

‘(I) IN GENERAL.—The Secretary shall de-
velop separate scoring and ranking systems
for purposes of determining which providers
of services and renal dialysis facilities qual-
ify for—

‘‘(aa) National Performance Quality Pay-
ments; and

‘“‘(bb) National Quality Improvement Pay-
ments.

‘(II) REQUIREMENTS.—In developing, imple-
menting, and updating the scoring and rank-
ing systems, the Secretary shall—

‘‘(aa) consult with the Quality Advisory
Board established under section 1898 and the
network administrative organizations des-
ignated under subsection (¢)(1)(A)(A)(II); and

‘““(bb) take into account the report on
health care performance measures submitted
by the Institute of Medicine of the National
Academy of Sciences under section 238 of the
Medicare Prescription Drug, Improvement,
and Modernization Act of 2003.

¢(i1) MEASURES.—

‘(I) IN GENERAL.—Subject to subclause (II),
in developing the scoring and ranking sys-
tem under clause (i), the Secretary shall use
all measures determined appropriate by the
Secretary. Such measures may include the

following:
‘‘(aa) The measures profiled in the ESRD
Clinical Performance Measures (CPM)

project of the Centers for Medicare & Med-
icaid Services.

‘““(bb) The measures for bone disease to be
determined by the K-DOQI project of the Na-
tional Kidney Foundation.

“(II) Scoring and ranking system for na-
tional performance quality payments only
based on measures of clinical effectiveness.—
The scoring and ranking system for National
Performance Quality Payments shall only
include measures of clinical effectiveness.

‘‘(iii) WEIGHTS OF MEASURES.—In devel-
oping the scoring and ranking systems under
clause (i), the Secretary shall assign weights
to the measures used by the Secretary under
such system pursuant to clause (ii). In as-
signing such weights, the Secretary shall
provide greater weight to the measures that
measure clinical effectiveness.

“(iv) RISK ADJUSTMENT.—In developing the
scoring and ranking systems under clause (i),
the Secretary shall establish procedures for
adjusting the data used under the system to
take into account differences in the health
status of individuals receiving dialysis serv-
ices from providers of services and renal di-
alysis facilities.
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‘(v) UPDATE.—

‘(I) IN GENERAL.—The Secretary shall as
determined appropriate, but in no case more
often than once each 12-month period, up-
date the scoring and ranking systems devel-
oped under clause (i), including the measures
used by the Secretary under such system
pursuant to clause (ii), the weights estab-
lished pursuant to clause (iii), and the risk
adjustment procedures established pursuant
to clause (iv).

¢‘(II) COMPARISON FOR NATIONAL QUALITY IM-
PROVEMENT PAYMENTS.—Each update under
subclause (I) of the National Quality Im-
provement Payments shall allow for the
comparison of data from one year to the next
for purposes of identifying which providers of
services and renal dialysis facilities will re-
ceive such Payments.

‘“(IIT) CONSULTATION.—In determining when
and how to update the scoring and ranking
systems under subclause (I), the Secretary
shall consult with the Quality Advisory
Board.

“(F) FUNDING OF PAYMENTS.—

‘(1) REDUCTION IN PAYMENTS.—In order to
provide the funding for the financial incen-
tive payments under this paragraph, for each
year (beginning with 2007), the Secretary
shall reduce each payment under paragraphs
(12) and (13) to a provider of service and a
renal dialysis facility by an amount equal to
2 percent of the payment.

‘(i) AMOUNT AVAILABLE.—The amount
available for financial incentive payments
under this section with respect to a year
shall be equal to the amount of the reduction
in expenditures under the Federal Supple-
mentary Medical Insurance Trust Fund in
the year as a result of the application of
clause (i).”.

SEC. 5. MEDICARE INNOVATIVE QUALITY PRAC-
TICE AWARD PROGRAM.

(a) ESTABLISHMENT.—The Secretary of
Health and Human Services (in this section
referred to as the ‘‘Secretary’’) shall estab-
lish a program under which the Secretary
shall award bonus payments to entities and
individuals providing items and services
under the medicare program under title
XVIII of the Social Security Act that dem-
onstrate innovative practices, structural im-
provements, or capacity enhancements that
improve the quality of health care provided
to medicare beneficiaries by such entities
and individuals.

(b) PERIOD OF PROGRAM.—Awards under the
program shall be made during 2006, 2007, and
2008.

(c) SELECTION OF RECIPIENTS.—

(1) IN GENERAL.—The Secretary shall en-
sure that the entities and individuals that
receive an award under this section have
demonstrated improvements in the quality
of health care provided to medicare bene-
ficiaries by such entities and individuals
through comparison with a control group or
baseline evaluation. For purposes of the pro-
gram, improvements in the quality of health
care provided to medicare beneficiaries shall
be defined as providing additional services,
such as translator services and health lit-
eracy education services, or providing care
to an expanded service area or an expanded
population through telemedicine, increased
cultural competence, or other means, in
combination with improved health outcomes
or reduced beneficiary costs.

(2) ALL ENTITIES AND INDIVIDUALS ELIGI-
BLE.—Any entity, including a plan, or indi-
vidual that is providing services under the
medicare program is eligible for receiving an
award under this section.

(3) CONSULTATION.—In selecting the recipi-
ents of the awards under this section, the
Secretary shall consult with the Quality Ad-
visory Board established under section 1898
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of the Social Security Act, as added by sec-
tion 7.

(d) MINIMUM NUMBER OF AWARDS.—The
Secretary shall make at least 10 awards
under this section in each year of the pro-
gram.

(e) APPLICATION.—An entity or individual
desiring an award under this section shall
submit an application to the Secretary at
such time, in such manner, and accompanied
by such information as the Secretary may
reasonably require.

(f) AMOUNT OF AWARD.—

(1) IN GENERAL.—Subject to paragraph (2)
and subsection (h), the Secretary shall deter-
mine the amount of awards under this sec-
tion.

(2) REQUIREMENT.—In determining the
amount of awards under this section, the
Secretary shall ensure that—

(A) no single award is excessive; and

(B) consideration is given to the number of
beneficiaries served by the entity or indi-
vidual receiving the award.

(g) REPORT.—Not later than 6 months after
the date on which the program established
under subsection (a) ends, the Secretary
shall submit to Congress a report on the pro-
gram together with such recommendations
for legislation or administrative action as
the Secretary determines appropriate.

(h) FUNDING.—Out of any funds in the
Treasury not otherwise appropriated, there
are appropriated $10,000,000 for each of 2006,
2007, and 2008 to carry out this section.

SEC. 6. QUALITY IMPROVEMENT DEMONSTRA-
TION PROGRAM FOR PEDIATRIC
RENAL DIALYSIS FACILITIES PRO-
VIDING CARE TO MEDICARE BENE-
FICIARIES WITH END STAGE RENAL
DISEASE.

(a) DEMONSTRATION PROJECTS.—

(1) ESTABLISHMENT.—The Secretary of
Health and Human Services (in this section
referred to as the ‘‘Secretary’’) shall conduct
a 3-year demonstration program under which
the Secretary establishes demonstration
projects that encourage pediatric dialysis fa-
cilities to provide superior quality health
care to individuals with end stage renal dis-
ease.

(2) CONSULTATION IN SELECTING SITES.—In
selecting the demonstration project sites
under this section, the Secretary shall con-
sult with the Quality Advisory Board estab-
lished under section 1898 of the Social Secu-
rity Act, as added by section 7.

(3) SUBMISSION OF QUALITY DATA.—Under
the demonstration projects, demonstration
sites shall select appropriate measures of
quality of care provided to individuals eligi-
ble for benefits under title XVIII of the So-
cial Security Act who are under 18 years of
age and shall report data on such measures
to the Secretary.

(4) ASSESSMENT OF MEASURES.—The Sec-
retary, in consultation with the Quality Ad-
visory Board, shall assess the validity and
reliability of the measures selected under
paragraph (2).

(b) WAIVER AUTHORITY.—The Secretary
may waive such requirements of titles XI
and XVIII as may be necessary to carry out
the purposes of the demonstration program
established under this section.

(c) FUNDING.—

(1) IN GENERAL.—Subject to paragraph (2),
the Secretary shall provide for the transfer
from the Federal Supplementary Medical In-
surance Trust Fund under section 1841 of the
Social Security Act (42 U.S.C. 1395t) of such
funds as are necessary for the costs of car-
rying out the demonstration program under
this section.

(2) BUDGET NEUTRALITY.—In conducting the
demonstration program under this section,
the Secretary shall ensure that the aggre-
gate expenditures made by the Secretary do
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not exceed the amount which the Secretary
would have expended if the demonstration
program under this section was not imple-
mented.

(d) REPORT.—Not later than 6 months after
the date on which the demonstration pro-
gram established under this section ends, the
Secretary shall prepare and submit to Con-
gress a report on the demonstration program
together with—

(1) recommendations on whether pediatric
renal dialysis facilities should be included in
the renal dialysis performance payment pro-
gram under section 1881(b)(14) of the Social
Security Act (42 U.S.C. 139rr(b)(14)), as
added by section 4(4); and

(2) such recommendations for legislation
or administrative action as the Secretary de-
termines appropriate.

(e) PEDIATRIC RENAL DIALYSIS FACILITY DE-
FINED.—The term ‘‘pediatric renal dialysis
facility’” means a renal dialysis facility that
receives payments under paragraph (12) or
(13) of section 1881(b) of the Social Security
Act (42 U.S.C. 139rr(b)) and is not eligible to
participate in the renal dialysis performance
payment program under paragraph (14) of
such section (as added by section 4(4)) be-
cause of the application of subparagraph
(A)(iv) of such paragraph.

SEC. 7. MEDICARE QUALITY ADVISORY BOARD.

Title XVIII of the Social Security Act, as
amended by section 1016 of the Medicare Pre-
scription Drug, Improvement, and Mod-
ernization Act of 2003 (Public Law 108-173; 117
Stat. 2447), is amended by adding at the end
the following new section:

‘“QUALITY ADVISORY BOARD

‘“SEC. 1898. (a) ESTABLISHMENT.—The Sec-
retary shall establish a Medicare Quality Ad-
visory Board (in this section referred to as
the ‘Board’).

*“(b) MEMBERSHIP AND TERMS.—

‘(1) IN GENERAL.—Subject to paragraphs
(3), (4), and (b), the Board shall be composed
of representatives described in paragraph (2)
who shall serve for such term as the Sec-
retary may specify.

“(2) REPRESENTATIVES.—Representatives
described in this subparagraph include rep-
resentatives of the following:

‘“(A) Patients or patient advocate organi-
zations.

‘(B) Individuals with expertise in the pro-
vision of quality care, such as medical direc-
tors, heads of hospital quality improvement
committees, health insurance plan rep-
resentatives, and academic researchers.

‘“(C) Health care professionals and pro-
viders.

‘(D) Organizations that focus on the meas-
urement and reporting of quality indicators.

‘“(BE) State government health care pro-
grams.

¢(3) MAJORITY NONPROVIDERS.—Individuals
who are directly involved in the provision, or
management of the delivery, of items and
services covered under this title shall not
constitute a majority of the membership of
the Board.

‘(4) EXPERIENCE WITH URBAN AND RURAL
HEALTH CARE ISSUES.—The membership of the
Board should be representative of individuals
with experience with urban health care
issues and individuals with experience with
rural health care issues.

() EXPERIENCE ACROSS A SPECTRUM OF AC-
TIVITIES.—The membership of the Board
should be representative of individuals with
experience across the spectrum of activities
that the Secretary is responsible for with re-
spect to this title, including the coverage of
new services and technologies, payment
rates and methodologies, beneficiary serv-
ices, and claims processing.

“(c) DUTIES.—

‘(1) INCENTIVE PROGRAMS.—
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‘“(A) ADVICE.—The Board shall advise the
Secretary regarding—

‘(i) the development, implementation, and
updating of the scoring and ranking systems
under sections 1860C-2(e) and 1881(b)(14)(E);

‘(i) the determination of the applicable
percent for national performance quality
payments under sections 1860C-2(c) and
1881(b)(14)(C);

‘‘(iii) the selection of recipients of innova-
tive quality practice awards under the pro-
gram under section 5 of the Medicare Quality
Improvement Act of 2004;

‘“(iv) the selection of demonstration
project sites and the assessment of measures
of quality of care under the demonstration
program under section 6 of the Medicare
Quality Improvement Act of 2004; and

‘“(v) the study and report under section 8(b)
of the Medicare Quality Improvement Act of
2004.

‘“(B) ANNUAL REPORT ON INCENTIVE PRO-
GRAMS.—The Board shall submit an annual
report to the Secretary and Congress on the
programs under sections 1860C-2 and
1881(b)(14).

‘“(C) ADDITIONAL DUTIES.—The Board shall
perform such additional functions to assist
the Secretary in carrying out the programs
described in clauses (ii) and (iii) of subpara-
graph (A) and in subparagraph (B) as the
Secretary may specify.

‘‘(2) DEVELOPMENT AND ASSESSMENT OF NA-
TIONAL PRIORITIES AND AGENDA.—The Board
shall develop and assess national priorities
and an agenda for improving the quality of
items and services furnished to individuals
entitled to benefits under this title.

“(d) WAIVER OF ADMINISTRATIVE LIMITA-
TION.—The Secretary shall establish the
Board notwithstanding any limitation that
may apply to the number of advisory com-
mittees that may be established (within the
Department of Health and Human Services
or otherwise).”.

SEC. 8. STUDIES AND REPORTS ON FINANCIAL IN-
CENTIVES FOR QUALITY ITEMS AND
SERVICES UNDER THE MEDICARE
PROGRAM.

(a) IOM STUDY AND REPORT ON HOW MEDI-
CARE PAYMENTS FOR ITEMS AND SERVICES AF-
FECT THE QUALITY OF SUCH ITEMS AND SERV-
ICES.—

(1) STuDY.—The Secretary of Health and
Human Services (in this section referred to
as the ‘‘Secretary’) shall request the Insti-
tute of Medicine of the National Academy of
Sciences to conduct a study on how the pay-
ment mechanisms for items and services
under the original medicare fee-for-service
program under parts A and B of title XVIII
of the Social Security Act effect the quality
of such items and services.

(2) REPORT TO CONGRESS.—Not later than
January 1, 2006, the Secretary shall submit
to Congress a report on the results of the
study described in paragraph (1) together
with such recommendations for legislation
or administrative action as the Secretary de-
termines appropriate.

(b) HHS STUDY AND REPORT ON PROVIDING
FINANCIAL INCENTIVES FOR QUALITY SERVICES
UNDER THE ORIGINAL MEDICARE FEE-FOR-
SERVICE PROGRAM.—

(1) STuDY.—The Secretary of Health and
Human Services shall conduct a study on the
actions necessary to establish a payment
system under the original medicare fee-for-
service program under parts A and B of title
XVIII of the Social Security Act that aligns
the quality of services provided under such
program with the reimbursement provided
under such program for such services.

(2) REPORT.—

(A) IN GENERAL.—Not later than January 1,
2008, the Secretary shall submit a report to
Congress on the study conducted under para-
graph (1).
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(B) CONTENTS.—The report submitted
under subparagraph (A) shall contain rec-
ommendations with respect to—

(i) the incremental steps necessary to de-
velop the payment system described in para-
graph (1);

(ii) the performance measures to be used
under such payment system;

(iii) the incentive approaches to be used
under such payment system;

(iv) the geographic and risk adjusters to be
used under such payment system; and

(v) a strategy for aligning payment with
performance across all parts of the medicare
program.

(3) REQUIREMENT.—In conducting the study
under paragraph (1) and preparing the report
under paragraph (2), the Secretary shall—

(A) consult with the Quality Advisory
Board established under section 1898 of the
Social Security Act, as added by section 7;
and

(B) take into account the report on health
care performance measures submitted by the
Institute of Medicine of the National Acad-
emy of Sciences under section 238 of the
Medicare Prescription Drug, Improvement,
and Modernization Act of 2003 (Public Law
108-173; 117 Stat. 2213).

SEC. 9. MEDPAC STUDY AND REPORT ON USE OF
ADJUSTER MECHANISMS UNDER
MEDICARE QUALITY PERFORMANCE
INCENTIVE PAYMENT PROGRAMS.

(a) STUDY.—The Medicare Payment Advi-
sory Commission shall conduct a study—

(1) to determine whether it is appropriate
to incorporate a geographic adjuster into the
quality performance incentive payment pro-
grams under sections 1860C-2 and 1881(b)(14)
of the Social Security Act, as added by sec-
tions 3 and 4, respectively, to account for dif-
ferent environments of care, regional pay-
ment variation, regional variation of patient
satisfaction, and regional case mix vari-
ation; and

(2) on the most appropriate methods to
risk adjust data used under the scoring and
ranking system under such programs pursu-
ant to sections 1860C—2(e)(4) and
1881(b)(14)(E)(iv) of the Social Security Act.

(b) REPORT.—Not later than January 1,
2006, the Commission shall submit a report
to Congress and the Secretary of Health and
Human Services on the study conducted
under subsection (a) together with rec-
ommendations for such legislation and ad-
ministrative actions as the Commission con-
siders appropriate. If such study concludes
that a geographic adjuster described in sub-
section (a)(1) is appropriate, the Commission
shall include in the report recommendations
on how such adjuster could be incorporated
into the quality performance incentive pay-
ment programs described in such subsection.
SEC. 10. DEMONSTRATION PROGRAM ON MEAS-

URING THE QUALITY OF HEALTH
CARE FURNISHED TO PEDIATRIC PA-
TIENTS UNDER THE MEDICAID AND
SCHIP PROGRAMS.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—The Secretary of Health
and Human Services (in this section referred
to as the ‘‘Secretary’’) shall conduct a 3-year
demonstration program to examine the de-
velopment and use of quality measures, pay-
for-performance programs, and other strate-
gies in order to encourage providers to fur-
nish superior quality health care to individ-
uals under 18 years of age under the medicaid
program under title XIX of the Social Secu-
rity Act (42 U.S.C. 1396 et seq.) and under the
SCHIP program under title XXI of such Act
(42 U.S.C. 1397aa et seq.).

(2) AUTHORITY.—The Secretary shall con-
duct the demonstration program under this
section pursuant to the authority provided
under this section and not under the author-
ity provided under section 1115 of the Social
Security Act (42 U.S.C. 1315).
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(b) SITES TO INCLUDE MULTIPLE SETTINGS
AND PROVIDERS.—In selecting the demonstra-
tion program sites under this section, the
Secretary shall ensure that the sites include
health care delivery in multiple settings and
through multiple providers, such as school-
based settings and mental health providers.

(c) WAIVER AUTHORITY.—The Secretary
may waive such requirements of titles XI,
XIX, and XXI of the Social Security Act (42
U.S.C. 1301 et seq.; 1396 et seq.; 1397aa et seq.)
as may be necessary to carry out the pur-
poses of the demonstration program under
this section.

(d) FUNDING.—

(1) IN GENERAL.—Subject to paragraph (2),
for purposes of conducting the demonstra-
tion program under this section, expendi-
tures under the demonstration program shall
be treated as medical assistance under sec-
tion 1903 of the Social Security Act (42
U.S.C. 1396) or child health assistance under
section 2105 of such Act (42 U.S.C. 1397).

(2) BUDGET NEUTRALITY.—In conducting the
demonstration program under this section,
the Secretary shall ensure that the aggre-
gate expenditures made by the Secretary do
not exceed the amount which the Secretary
would have expended if the demonstration
program under this section had not been im-
plemented.

(e) REPORT.—Not later than 6 months after
the date on which the demonstration pro-
gram under this section ends, the Secretary
shall submit to Congress a report on the
demonstration program together with such
recommendations for legislation or adminis-
trative action as the Secretary determines
appropriate.

SEC. 11. PROVISIONS RELATING TO
QUALITY IMPROVEMENTS.

(a) AUTHORIZATION FOR ADDITIONAL STAFF
AT THE CENTER FOR MEDICAID AND STATE OP-
ERATIONS.—

(1) ADDITIONAL STAFF.—The Secretary of
Health and Human Services shall have the
authority to hire 5 full-time employees to be
employed within the Center for Medicaid and
State Operations within the Centers for
Medicare & Medicaid Services from among
individuals who have experience with, or
have been trained as, health professionals
and who have experience in any of the fol-
lowing areas:

(A) Quality improvement.

(B) Chronic care management.

(C) Care coordination.

(2) REQUIREMENT FOE EXPERIENCE WITH PE-
DIATRIC POPULATIONS.—A?t least 1 of the indi-
viduals employed within the Center for Med-
icaid and State Operations pursuant to para-
graph (1) shall have experience with pedi-
atric populations.

(3) DUTIES OF ADDITIONAL STAFF.—The em-
ployees hired under paragraph (1) shall be re-
sponsible for developing strategies to access
and promote quality improvement, chronic
care management, and care coordination
with the medicaid program and for providing
technical assistance to the States.

(4) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
subsection.

(b) CMS STUDY AND REPORT ON MEDICARE
AND MEDICAID DATA COORDINATION.—

(1) STuDY.—The Secretary of Health and
Human Services shall conduct a study to
identify—

(A) efforts to coordinate and integrate data
from the medicare program under title XVIII
of the Social Security Act and the medicaid
program under title XIX of such Act;

(B) barriers to data coordination;

(C) the potential benefits of data integra-
tion as perceived by medicare and medicaid
program officials, policymakers, health care
providers, and beneficiaries; and
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(D) steps necessary to coordinate and inte-
grate the beneficiary data from the medicare
and medicaid programs.

(2) REPORT TO CONGRESS.—Not later than
December 31, 2004, the Secretary of Health
and Human Services shall submit to Con-
gress a report on the results of the study
conducted under paragraph (1) together with
such recommendations for legislation or ad-
ministrative action as the Secretary deter-
mines appropriate.

(¢c) MEDPAC STUDY AND REPORT ON BENE-
FICIARIES WHO ARE DUALLY ELIGIBLE FOR
MEDICARE AND MEDICAID.—

(1) STuDY.—The Medicare Payment Advi-
sory Commission shall conduct a study to
determine the characteristics of individuals
who are eligible to receive benefits under
both the medicare and medicaid programs
under titles XVIII and XIX of the Social Se-
curity Act, respectively, identify the cost-
liest groups of individuals who are eligible
for benefits under both programs, identify
the services used by such individuals, and de-
velop recommendations on how the provision
of those services could be better coordinated
for improved health outcomes and reduced
costs.

(2) REPORT.—Not later than June 30, 2005,
the Commission shall submit a report to
Congress on the study conducted under para-
graph (1) together with recommendations for
such legislation and administrative actions
as the Commission considers appropriate.

(d) MEDPAC STUDY AND REPORT ON CARE CoO-
ORDINATION PROGRAMS FOR DUAL-ELIGI-
BLES.—

(1) STuDY.—The Medicare Payment Advi-
sory Commission shall conduct a study on
care coordination programs available to in-
dividuals who are eligible to receive benefits
under both the medicare and medicaid pro-
grams under titles XVIII and XIX of the So-
cial Security Act, respectively, the impact of
such care coordination programs on those in-
dividuals, the impact of such care coordina-
tion programs on the costs of the medicare
and medicaid programs to the Federal Gov-
ernment, and whether any savings from care
coordination programs are counted as a ben-
efit to either program.

(2) REPORT.—Not later than June 30, 2005,
the Commission shall submit a report to
Congress on the study conducted under para-
graph (1) together with recommendations for
such legislation and administrative actions
as the Commission considers appropriate.
SEC. 12. DEMONSTRATION PROGRAM FOR MED-

ICAL SMART CARDS.

(a) IN GENERAL.—The Secretary of Health
and Human Services (in this section referred
to as the ‘“‘Secretary’’) shall establish a 5-
year demonstration program under which
the Secretary shall award grants for the es-
tablishment of demonstration projects to
provide for the development and use of Med-
ical Smart Cards and to examine the impact
of Medical Smart Cards on health care costs,
quality of care, and patient safety.

(b) ELIGIBILITY.—To be eligible to receive a
grant under subsection (a), an entity shall be
a public or private nonprofit entity.

(c) APPLICATION.—AnN eligible entity desir-
ing a grant under this section shall submit
an application to the Secretary at such time,
in such manner, and accompanied by such in-
formation as the Secretary may reasonably
require.

(d) APPROVAL OF APPLICATIONS.—

(1) IN GENERAL.—The Secretary shall ap-
prove applications for grants under this sec-
tion in accordance with criteria established
by the Secretary.

(2) LIMITATION.—The Secretary shall ap-
prove at least 1 application for a demonstra-
tion project that is conducted at a hospital
or hospital system with a large rural service
area.
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(e) USE OF FUNDS.—An eligible entity shall
use amounts received under a grant under
this section to carry out the purposes de-
scribed in subsection (a).

(f) REPORT.—Not later than 6 months after
the date on which the demonstration pro-
gram established under subsection (a) ends,
the Secretary shall submit to Congress a re-
port on the demonstration program together
with such recommendations for legislation
or administrative action as the Secretary de-
termines appropriate.

(g) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
section.

By Mr. KOHL (for himself and
Mr. HATCH):

S. 2563. A bill to require imported ex-
plosives to be marked in the same man-
ner as domestically manufactured ex-
plosives; to the Committee on the Judi-
ciary.

Mr. KOHL. Mr. President, I rise
today with Senator HATCH to introduce
the Imported Explosives Security Act.
Domestic manufacturers are required
to place identification markings on all
explosive materials they produce for
important security reasons. These
markings enable law enforcement offi-
cers to determine the source of explo-
sives and help them solve crimes. Yet,
these same identifying markings are
not required of those explosives manu-
factured overseas and imported into
our country. This impedes law enforce-
ment efforts and poses a security risk.

The legislation we have introduced
today is simple and straightforward.
The legislation would simply treat im-
ported explosives just like those manu-
factured inside the United States, re-
quiring all imported explosives to
carry the same markings currently
placed on domestic explosives. It would
require the name of the manufacturer,
along with the time, date and shift of
manufacture, to be placed on all explo-
sives materials, whether they are man-
ufactured here or abroad. These mark-
ings can be a tremendously useful tool
for law enforcement officials, enabling
investigators to determine the source
of explosive materials. According to
the Bureau of Alcohol, Tobacco, Fire-
arms and Explosives, the explosives
can then be tracked through records
kept by those who manufacture and
sell them, often leading them to the
criminal who has stolen or misused
them. At a recent Senate hearing, FBI
Director Mueller acknowledged that
‘“‘determining the source of the compo-
nents to any explosive device will as-
sist you in determining who was re-
sponsible for any act using such a de-
vice.”

The Bureau of Alcohol, Tobacco,
Firearms and Explosives first sought to
fill this gap in the law when it pub-
lished a notice of a proposed rule-
making in November 2000. Now, nearly
4 years later, this rulemaking still has
not been finalized. Each year, more
than 25,000 pounds of stolen, lost, or
abandoned explosives are recovered by
law enforcement. When explosives do
not carry appropriate markings, they
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cannot be quickly and effectively
traced for criminal enforcement pur-
poses.

Millions of pounds of unmarked ex-
plosives have already been distributed
in this country. Each day we delay
closing this loophole, we let more
untraceable explosive materials cross
our borders and undermine our na-
tional security. Failure to address this
very straightforward issue in a timely
manner unnecessarily hinders law en-
forcement’s ability to solve crimes. Be-
cause the Department of Justice has
not issued regulations to close this
loophole in a timely manner, it is now
incumbent upon us to act for them.

By Mr. CRAPO (for himself, Mr.
FITZGERALD, Mr. LUGAR, Mr.
SMITH, Mr. WYDEN, Mr. CRAIG,
and Mr. ROBERTS):

S. 25665. A bill to amend the Agri-
culture Adjustment Act to convert the
dairy forward pricing program into a
permanent program of the Department
of Agriculture; to the Committee on
Agriculture, Nutrition, and Forestry.

Mr. CRAPO. Mr. President, I rise to
introduce the Milk Forward Con-
tracting Act, a bill to make permanent
the dairy forward pricing pilot pro-
gram.

Without question, dairy producers
are subject to a very fickle dairy mar-
ket. Dairy prices can go from all time
highs to all time lows over a course of
a year, making long-term planning ex-
tremely difficult. This legislation will
ensure the continued availability of an
important risk management tool for
dairy producers and enable their long-
term business planning.

Over the pat 4 years, dairy producers
and processors have been able to volun-
tarily enter into agreements for the
sale of a specific volume of milk for a
set price over an established period of
time trough the dairy forward pricing
pilot program. Many producers in my
home State of Idaho and nationwide
have used this voluntary program to
reduce marketing risk by securing sta-
ble prices. Unfortunately, this program
expires in December of 2004, and dairy
producers want to be able to continue
to utilize this program.

Forward contracting is a very useful
tool for dairy farmers. In fact, a 2002
U.S. Department of Agriculture USDA
report to Congress demonstrated that
the program has been effective in re-
ducing price volatility. According to
USDA data for the September 2000
through December 2002 period, con-
tracted milk averages $14.06 per hun-
dredweight with a range of $1.63 be-
tween high and low prices, while non-
contracted milk averaged $13.68 per
hundredweight with a range of $6.69.
Additionally, the U.S. General Ac-
counting Office GAO reported that for-
ward contracting is a risk management
tool most frequently used by producers
of other farm commodities.

Likewise, dairy producers should also
have access to this important tool.
There is no reason that dairy farmers
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should be forced to ride a dairy price
roller coaster, when the extension of
this sensible program would provide
farm families with an option to help
plan for their futures.

By Mr. BINGAMAN (for himself,
Mr. CORZINE, Mr. LAUTENBERG,
Ms. STABENOW, Mrs. CLINTON,
Mr. JOHNSON, Ms. MIKULSKI, Mr.
DURBIN, and Mr. DAYTON):

S. 2566. A bill to amend title II of the
Social Security Act to phase out the
24-month waiting period for disabled
individuals to become eligible for medi-
care benefits, to eliminate the waiting
period for individuals with life-threat-
ening conditions, and for other pur-
poses; to the Committee on Finance.

Mr. BINGAMAN. Mr. President, I rise
today to introduce legislation entitled
“Ending the Medicare Disability Wait-
ing Period Act of 2004 with Senators
CORZINE, LAUTENBERG, STABENOW, CLIN-
TON, JOHNSON, MIKULSKI, DURBIN, and
DAYTON. This legislation would phase-
out the current 2-year waiting period
that people with disabilities must en-
dure after qualifying for Social Secu-
rity Disability Insurance (SSDI). In the
interim, the bill would also create a
process by which the Secretary can im-
mediately waive the waiting period for
people with life-threatening illnesses.

When Medicare was expanded in 1972
to include people with significant dis-
abilities, lawmakers created the 24-
month waiting period. According to a
July 2003 report from the Common-
wealth Fund, it is estimated that over
1.2 million SSDI beneficiaries are in
the Medicare waiting period at any
given time, ‘‘all of whom are unable to
work because of their disability and
most of whom have serious health
problems, low incomes, and limited ac-
cess to health insurance.”

As Karen Davis, president of the
Commonwealth Fund, said of the re-
port, ‘“‘Individuals in the waiting period
for Medicare suffer from a broad range
of debilitating diseases and are in ur-
gent need of appropriate medical care
to manage their conditions. Elimi-
nating the 2-year wait would ensure ac-
cess to care for those already on the
way to Medicare.”

These are people who are the most
seriously disabled in our society and
most in need of immediate health serv-
ices. And yet, it is estimated that one-
third of the 1.2 million currently fed-
eral policy puts the disabled on hold
for 2 long years. The consequences are
unacceptable and are, in fact, dire.

In fact, various studies show that
death rates among SSDI recipients are
highest during the first two years of
enrollment. For example, the Common-
wealth Fund report, entitled Elimi-
nation of Medicare’s Waiting Period for
Seriously Disabled Adults: Impact on
Coverage and Costs, 4 percent of these
people die during the waiting period. Of
the estimated 400,000 uninsured dis-
abled Americans in the waiting period
at any given time, 16,000 of them will
die awaiting Medicare coverage. This is
unacceptable.
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Moreover, this does not factor in the
serious health problems that others ex-
perience while waiting for Medicare
coverage during the 2-year period. Al-
though there is no direct data on the
profile of SSDI beneficiaries in the 2-
year waiting period, the Common-
wealth Fund has undertaken a separate
analysis of the Medicare Current Bene-
ficiary Survey for 1998 to get a good
sense of the demographic characteris-
tics, income, and health conditions of
this group.

According to the analysis, ‘. .. 45
percent of nonelderly Medicare bene-
ficiaries with disabilities had incomes
below the federal poverty line, and 77
percent had incomes below 200 percent
of poverty. Fifth-nine percent reported
that they were in fair or poor health; of
this group, more than 90 percent re-
ported that they suffered from one or
more chronic illnesses, including ar-
thritis (562%), hypertension (46%), men-
tal disorder (36%), heart condition
(35%), chronic lung disease (26%), can-
cer (20%), diabetes (19%), and stroke
12%).”

As the Medicare Rights Center has
said, ‘“‘By forcing Americans with dis-
abilities to wait 24 months for Medi-
care coverage, the current law effec-
tively sentences these people to inad-
equate health care, poverty, or death
. . . Since disability can strike anyone,
at any point in life, the 24-month wait-
ing period should be of concern to ev-
eryone, not just the millions of Ameri-
cans with disabilities today.”

Although elimination of the Medi-
care waiting period will certainly in-
crease Medicare costs, it is important
to note that there will be some cor-
responding decrease in Medicaid costs.
Medicaid, which is financed by both
federal and state governments, often
provides coverage for a subset of dis-
abled Americans in the waiting period,
as long as they meet certain income
and asset limits. Income limits are
typically at or below the poverty level,
including at just 74 percent of the pov-
erty line in New Mexico, with assets
generally limited to just $2,000 for indi-
viduals and $3,000 for couples.

The Commonwealth Fund estimates
that, of the 1.26 million people in the
waiting period, 40 percent are enrolled
in Medicaid. As a result, the Common-
wealth Fund estimates that federal
Medicaid savings would offset nearly 30
percent of the increased costs in its
study. Furthermore, states, which have
been struggling financially with their
Medicaid programs, would reap a wind-
fall that would help them better man-
age their Medicaid programs.

Furthermore, from a continuity of
care point of view, it makes little sense
that somebody with disabilities must
leave their job and their health pro-
viders associated with that plan, move
on the Medicaid to often have a dif-
ferent set of providers, to then switch
to Medicare and yet another set of pro-
viders.

And finally, private-sector employers
and employees in those risk-pools
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would also benefit from the passage of
the bill. As the report notes, ““. . . to
the extent that disabled adults rely on
coverage through their prior employer
or their spouse’s employer, eliminating
the waiting period would also produce
savings to employers who provide this
coverage.”’

I urge passage of this legislation and
ask unanimous consent that the text of
the bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2566

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“Ending the Medicare Disability Waiting
Period Act of 2004,

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Phase out of waiting period for medi-
care disability benefits.

Sec. 3. Elimination of waiting period for in-
dividuals with life-threatening
conditions.

Sec. 4. Institute of medicine study and re-
port on delay and prevention of
disability conditions.

SEC. 2. PHASE OUT OF WAITING PERIOD FOR

MEDICARE DISABILITY BENEFITS.

(a) IN GENERAL.—Section 226(b) of the So-
cial Security Act (42 U.S.C. 426(b)) is amend-
ed—

(1) in paragraph (2)(A), by striking ‘¢, and
has for 24 calendar months been entitled to,”
and inserting ¢, and for the waiting period
(as defined in subsection (k)) has been enti-
tled to,”’;

(2) in paragraph (2)(B), by striking ¢, and
has been for not less than 24 months,” and
inserting ‘‘, and has been for the waiting pe-
riod (as defined in subsection (k)),”’;

(3) in paragraph (2)(C)(ii), by striking ‘¢, in-
cluding the requirement that he has been en-
titled to the specified benefits for 24
months,” and inserting ¢, including the re-
quirement that the individual has been enti-
tled to the specified benefits for the waiting
period (as defined in subsection (k)),”’; and

(4) in the flush matter following paragraph
@)(C)AH)ADH—

(A) in the first sentence, by striking ‘‘for
each month beginning with the later of (I)
July 1973 or (II) the twenty-fifth month of
his entitlement or status as a qualified rail-
road retirement beneficiary described in
paragraph (2), and” and inserting ‘‘for each
month beginning after the waiting period (as
so defined) for which the individual satisfies
paragraph (2) and’’;

(B) in the second sentence, by striking
‘“‘the ‘twenty-fifth month of his entitlement’
refers to the first month after the twenty-
fourth month of entitlement to specified
benefits referred to in paragraph (2)(C) and’’;
and

(C) in the third sentence, by striking ¢, but
not in excess of 78 such months”’.

(b) SCHEDULE FOR PHASE OUT OF WAITING
PERIOD.—Section 226 of the Social Security
Act (42 U.S.C. 426) is amended by adding at
the end the following new subsection:

“‘(k) For purposes of subsection (b) (and for
purposes of section 1837(g)(1) of this Act and
section 7(d)(2)(ii) of the Railroad Retirement
Act of 1974), the term ‘waiting period’
means—

‘(1) for 2005, 18 months;

““(2) for 2006, 16 months;

“(3) for 2007, 14 months;
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““(4) for 2008, 12 months;

‘(5) for 2009, 10 months;

‘“(6) for 2010, 8 months;

‘(7)) for 2011, 6 months;

‘(8) for 2012, 4 months;

““(9) for 2013, 2 months; and

‘“(10) for 2014 and each subsequent year, 0
months.”.

(c) CONFORMING AMENDMENTS.—

(1) SUNSET.—Effective January 1, 2014, sub-
section (f) of section 226 of the Social Secu-
rity Act (42 U.S.C. 426) is repealed.

(2) MEDICARE DESCRIPTION.—Section 1811(2)
of such Act (42 U.S.C. 1395¢(2)) is amended by
striking ‘‘entitled for not 1less than 24
months” and inserting ‘entitled for the
waiting period (as defined in section 226(k))”’.

(3) MEDICARE COVERAGE.—Section 1837(g)(1)
of such Act (42 U.S.C. 1395p(g)(1)) is amended
by striking ‘‘of the later of (A) April 1973 or
(B) the third month before the 25th month of
such entitlement” and inserting ‘‘of the
third month before the first month following
the waiting period (as defined in section
226(k)) applicable under section 226(b)’’.

(4) RAILROAD RETIREMENT SYSTEM.—Section
7(d)(2)(ii) of the Railroad Retirement Act of
1974 (45 U.S.C. 231f(d)(2)(i1)) is amended—

(A) by striking ‘, for not less than 24
months” and inserting ¢‘, for the waiting pe-
riod (as defined in section 226(k) of the So-
cial Security Act); and

(B) by striking ‘‘could have been entitled
for 24 calendar months, and” and inserting
‘‘could have been entitled for the waiting pe-
riod (as defined is section 226(k) of the Social
Security Act), and”’.

(d) EFFECTIVE DATE.—Except as provided in
subsection (c)(1), the amendments made by
this section shall apply to insurance benefits
under title XVIII of the Social Security Act
with respect to items and services furnished
in months beginning at least 90 days after
the date of the enactment of this Act.

SEC. 3. ELIMINATION OF WAITING PERIOD FOR
INDIVIDUALS WITH LIFE-THREAT-
ENING CONDITIONS.

(a) IN GENERAL.—Section 226(h) of the So-
cial Security Act (42 U.S.C. 426(h)) is amend-
ed—

(1) by redesignating paragraphs (1), (2), and
(3) as subparagraphs (A), (B), and (C), respec-
tively;

(2) in the matter preceding subparagraph
(A) (as redesignated by paragraph (1)), by in-
serting ‘(1) after “(h)”’;

(3) in paragraph (1) (as designated by para-
graph (2))—

(A) in the matter preceding subparagraph
(A) (as redesignated by paragraph (1)), by in-
serting ‘‘or any other life-threatening condi-
tion identified by the Secretary’” after
‘‘amyotrophic lateral sclerosis (ALS)”’; and

(4) in subparagraph (B) (as redesignated by
paragraph (1)), by striking ‘‘(rather than
twenty-fifth month)’’; and

(5) by adding at the end the following new
paragraph:

““(2) For purposes of identifying life-threat-
ening conditions under paragraph (1), the
Secretary shall compile a list of conditions
that are fatal without medical treatment. In
compiling such list, the Secretary shall con-
sult with the Director of the National Insti-
tutes of Health (including the Office of Rare
Diseases), the Director of the Centers for
Disease Control and Prevention, the Director
of the National Science Foundation, and the
Institute of Medicine of the National Acad-
emy of Sciences.”’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to insurance
benefits under title XVIII of the Social Secu-
rity Act with respect to items and services
furnished in months beginning at least 90
days after the date of the enactment of this
Act.
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SEC. 4. INSTITUTE OF MEDICINE STUDY AND RE-
PORT ON DELAY AND PREVENTION
OF DISABILITY CONDITIONS.

(a) STUDY.—The Secretary of Health and
Human Services (in this section referred to
as the ‘“‘Secretary’) shall request that the
Institute of Medicine of the National Acad-
emy of Sciences conduct a study on the
range of disability conditions that can be de-
layed or prevented if individuals receive ac-
cess to health care services and coverage be-
fore the condition reaches disability levels.

(b) REPORT.—Not later than the date that
is 2 years after the date of enactment of this
Act, the Secretary shall submit to Congress
a report containing the results of the Insti-
tute of Medicine study authorized under this
section.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section $750,000 for the period
of fiscal years 2005 and 2006.

By Mrs. FEINSTEIN:

S. 2567. A bill to adjust the boundary
of Redwood National Park in the State
of California; to the Committee on En-
ergy and Natural Resources.

Mrs. FEINSTEIN. Mr. President, I
am pleased to introduce companion
legislation to H.R. 3638, a bill intro-
duced by Congressman MIKE THOMPSON
in November 2003. This bill will adjust
the boundary of Redwood National
Park in the State of California to in-
clude the addition of the Mill Creek
property.

In 2002, the California Department of
Parks and Recreation acquired from
the Save-the-Redwoods League 25,500
acres of forest land known as the Mill
Creek property in Del Norte County,
which is contiguous with the Redwood
National and State parks boundary.
This bill would include within the park
boundary the Mill Creek acquisition
and about 900 acres of land acquired
and added to the State redwood parks
since the 1978 expansion of the Red-
wood National Park boundary. There
would be no Federal costs for land ac-
quisition or development resulting
from this legislation.

These lands will be managed by the
same cooperative management agree-
ment between the National Park Serv-
ice and the California Department of
Parks and Recreation. This partnership
is viewed as a model of interagency co-
operative management efforts and will
provide for more efficient and cost-ef-
fective management of an ecologically
significant resource.

This bill enjoys strong support from
local and Federal officials, including
Del Norte County and the Department
of the Interior. Given this support and
lack of controversy, I believe intro-
ducing companion legislation to be of
great importance to ensure that our
Redwood National Park is further pro-
tected.

I have long held a deep interest in
protecting California’s magnificent
Redwoods. The Headwaters Agreement
that was negotiated in part in my of-
fices in 1996 protected approximately
7,600 acres of old growth redwoods,
which was the largest grove of red-
woods held in private ownership at the
time.
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I applaud Congressman MIKE THOMP-
SON’s commitment to this issue and
hope that this bill receives strong bi-
partisan support.

I urge my colleagues to support this
legislation.

By Mr. BIDEN:

S. 25668. A bill to require the Sec-
retary of the Treasury to mint coins in
commemoration of the tercentenary of
the birth of Benjamin Franklin, and for
other purposes; to the Committee on
Banking, Housing, and Urban Affairs.

Mr. BIDEN. Mr. President, I rise
today to introduce the Benjamin
Franklin Commemorative Coin Act.
This bill will authorize the U.S. Mint
to produce a limited edition silver
coin, in two designs, to honor the
achievements of Benjamin Franklin,
America’s distinguished scientist,
statesman, inventor and diplomat.

In 2006, the United States will host a
worldwide celebration marking the
300th anniversary of Franklin’s birth
on January 17, 1706. Activities, lectures
and exhibits are being developed
through the efforts of the Benjamin
Franklin Tercentenary Commission, as
ordered by the Benjamin Franklin Ter-
centenary Commission Act, Public Law
107-202. The Commission, on which I
serve with other elected officials and
private sector partners, is responsible
for providing a proper tribute to one of
our most remarkable founding fathers.
Surcharges on the sale of the coin
would help the commission pay for ac-
tivities it plans for celebrating Ben-
jamin Franklin’s birthday.

During the American Revolution,
Franklin designed the first American
coin—the ‘‘Continental” penny—and,
until 1979, he was the only non-Presi-
dent of the United States whose image
graced circulating coin and paper cur-
rency. it is only fitting that we honor
Franklin’s legacy through issuance of a
commemorative coin.

This bill is the Senate companion to
H.R. 3024, which was introduced by my
colleague from Delaware, Congressman
MIKE CASTLE, and it presently enjoys
326 cosponsors. As celebrations for our
great leader are planned, I hope that
my colleagues will join me in sup-
porting a commemorative coin for this
important American. I ask unanimous
consent that the text of this bill be
printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2568

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Benjamin
Franklin Commemorative Coin Act’.

SEC. 2. FINDINGS.

Congress finds that

(1) Benjamin Franklin made historic con-
tributions to the development of our Nation
in a number of fields, including government,
business, science, communications, and the
arts;

(2) Benjamin Franklin was the only Found-
ing Father to sign all of our Nation’s organi-
zational documents;
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(3) Benjamin Franklin spent his career as a
successful printer, which included printing
the official currency for the colonies of
Pennsylvania, Delaware, New Jersey and
Maryland;

(4) Franklin’s ‘“‘Essay on Paper Currency’’
of 1741 proposed methods to fix the rate of
exchange between the colonies and Great
Britain;

(5) Benjamin Franklin, during the Amer-
ican Revolution, designed the first American
coin, the ‘‘Continental’’ penny;

(6) Franklin made ‘“A Penny Saved is A
Penny Earned’” a household phrase to de-
scribe the American virtues of hard work
and economical living;

(7) Franklin played a major role in the de-
sign of the Great Seal of the United States,
which appears on the $1 bill, and other major
American symbols;

(8) Before 1979, Benjamin Franklin was the
only non-president of the United States
whose image graced circulating coin and
paper currency;

(9) the official United States half dollar
from 1948-1963 showed Franklin’s portrait, as
designed by John Sinnock;

(10) Franklin’s “Way to Wealth’ has come
to symbolize America’s commitment to free
enterprise;

(11) the Franklin Institute Science Mu-
seum in Philadelphia (in this Act referred to
as the ‘‘Franklin Institute’) is a museum
with an interactive approach to science and
technology dedicated to the work of Ben-
jamin Franklin;

(12) the Franklin Institute houses the first
steam printing machine for coinage used by
the United States Mint, which was placed in
service in 1836, the 130th anniversary year of
Franklin’s birth;

(13) in 1976, Franklin Hall in the Franklin
Institute was named the Official National
Monument to the great patriot, scientist,
and inventor;

(14) the Franklin Institute and 4 other
major Benjamin Franklin-related Philadel-
phia cultural institutions joined hands in
2000 to organize international programs to
commemorate the forthcoming 300th anni-
versary of Franklin’s birth in 2006; and

(15) in 2002, Congress passed the Benjamin
Franklin Tercentenary Commission Act
(Public Law 107-202), creating a panel of dis-
tinguished Americans to work with the pri-
vate sector in recommending appropriate
Tercentenary programs, with the Franklin
Institute serving as its administrative secre-
tariat.

SEC. 3. COIN SPECIFICATIONS.

(a) DENOMINATIONS.—The Secretary of the
Treasury (in this Act referred to as the ‘‘Sec-
retary’’) shall mint and issue the following
coins:

(1) $1 SILVER COINS WITH YOUNGER FRANKLIN
IMAGE ON OBVERSE.—Not more than 250,000 $1
coins bearing the designs specified in section
4(a)(2), each of which shall—

(A) weigh 26.73 grams;

(B) have a diameter of 1.500 inches; and

(C) contain 90 percent silver and 10 percent
copper.

(2) $1 SILVER COINS WITH OLDER FRANKLIN
IMAGE ON OBVERSE.—Not more than 250,000 $1
coins bearing the designs specified in section
4(a)(3), each of which shall—

(A) weigh 26.73 grams;

(B) have a diameter of 1.500 inches; and

(C) contain 90 percent silver and 10 percent
copper.

(b) LEGAL TENDER.—The coins minted
under this Act shall be legal tender, as pro-
vided in section 5103 of title 31, United States
Code.

(c) NUMISMATIC ITEMS.—For purposes of
section 5136 of title 31, United States Code,
all coins minted under this Act shall be con-
sidered to be numismatic items.
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(d) USE OF THE UNITED STATES MINT AT
PHILADELPHIA, PENNSYLVANIA.—It is the
sense of the Congress that the coins minted
under this Act should be struck at the
United States Mint at Philadelphia, Pennsyl-
vania, to the greatest extent possible.

SEC. 4. DESIGN OF COINS.

(a) DESIGN REQUIREMENTS.—

(1) IN GENERAL.—The design of the coins
minted under this Act shall be emblematic
of the life and legacy of Benjamin Franklin.

(2) $1 COINS WITH YOUNGER FRANKLIN
IMAGE.—

(A) OBVERSE.—The obverse of the coins
minted under section 3(a)(1) shall bear the
image of Benjamin Franklin as a young man.

(B) REVERSE.—The reverse of the coins
minted under section 3(a)(1) shall bear an
image related to Benjamin Franklin’s role as
a patriot and a statesman.

(3) $1 COINS WITH OLDER FRANKLIN IMAGE.—

(A) OBVERSE.—The obverse of the coins
minted under section 3(a)(2) shall bear the
image of Benjamin Franklin as an older
man.

(B) REVERSE.—The reverse of the coins
minted under section 3(a)(2) shall bear an
image related to Benjamin Franklin’s role in
developing the early coins and currency of
the new country.

(4) DESIGNATION AND INSCRIPTIONS.—On
each coin minted under this Act, there shall
be—

(A) a designation of the value of the coin;

(B) an inscription of the year ‘“2006°’; and

(C) inscriptions of the words ‘‘Liberty’’,
“In God We Trust’”, “United States of Amer-
ica’, and “E Pluribus Unum”’.

(b) SELECTION.—The design for the coins
minted under this Act shall be—

(1) selected by the Secretary after con-
sultation with the Commission of Fine Arts;
and

(2) reviewed by the Citizens Coin Advisory
Committee established under section 5135 of
title 31, United States Code.

SEC. 5. ISSUANCE OF COINS.

(a) QUALITY OF CoOINS.—Coins minted under
this Act shall be issued in uncirculated and
proof qualities.

(b) COMMENCEMENT OF ISSUANCE.—The Sec-
retary may issue coins minted under this
Act beginning January 1, 2006, except that
the Secretary may initiate sales of such
coins, without issuance, before such date.

(c) TERMINATION OF MINTING AUTHORITY.—
No coins shall be minted under this Act after
December 31, 2006.

SEC. 6. SALE OF COINS.

(a) SALE PRICE.—Notwithstanding any
other provision of law, the coins issued under
this Act shall be sold by the Secretary at a
price equal to the face value, plus the cost of
designing and issuing such coins (including
labor, materials, dies, use of machinery,
overhead expenses, and marketing).

(b) BULK SALES.—The Secretary shall
make bulk sales of the coins issued under
this Act at a reasonable discount.

(c) PREPAID ORDERS AT A DISCOUNT.—

(1) IN GENERAL.—The Secretary shall ac-
cept prepaid orders for the coins minted
under this Act before the issuance of such
coins.

(2) DISCOUNT.—Sale prices with respect to
prepaid orders under paragraph (1) shall be
at a reasonable discount.

(d) SALES OF SINGLE COINS AND SETS OF
CoINs.—Coins of each design specified under
section 4 may be sold separately or as a set
containing a coin of each such design.

SEC. 7. SURCHARGES.

(a) SURCHARGE REQUIRED.—AIll sales of
coins minted under this Act shall include a
surcharge of $10 per coin.

(b) DISTRIBUTION.—Subject to section
5134(f) of title 31, United States Code, all sur-
charges which are received by the Secretary
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from the sale of coins issued under this Act
shall be promptly paid by the Secretary to
the Franklin Institute, for purposes of the
celebration of the Benjamin Franklin Ter-
centenary.

(c) AuDITS.—The Franklin Institute shall
be subject to the audit requirements of sec-
tion 5134(f)(2) of title 31, United States Code,
for purposes of this Act.

By Ms. SNOWE:
S. 25669. A bill to amend section 227 of
the Communications Act of 1934 to
clarify the prohibition on junk fax

transmissions; to the Committee on
Commerce, Science, and Transpor-
tation.

Mr. SNOWE. Mr. President, I rise
today to introduce the Junk Fax Pre-
vention Act of 2004, a bill to strengthen
our laws on protecting consumers and
businesses from receiving unwanted
commercial advertisements by fac-
simile, while at the same time pre-
serving a key method of doing business
for thousands of companies, large and
small, across the United States. The
sending of unsolicited commercial
communications by facsimile—‘junk
faxes”’—has been illegal since 1991, and
the Federal Communications Commis-
sion is charged with enforcing that pro-
hibition. Those who engage in ‘‘blast
faxes” can and should be prosecuted to
the full extent of the law, as their be-
havior imposes unreasonable expenses
upon residential and business facsimile
subscribers.

However, the FCC has long recog-
nized an exception to this general ban
on unsolicited faxes when the parties
sending and receiving the fax have an
established business relationship. Busi-
nesses of all shapes and sizes regularly
conduct their transactions via fac-
simile, such as real estate agents,
wholesalers and distributors, travel
agents, and those in the convention in-
dustry. In our modern economy, com-
panies that are often hundreds or thou-
sands of miles away from each other do
business together, often with the same
or greater frequency as with those just
up the street. And the reality of busi-
ness is that sometimes you need to
communicate in writing, and it needs
to get there right away.

The established business relationship
exemption recognized this reality, and
ensured that government was not plac-
ing an undue hardship on business own-
ers. Yet inexplicably, on June 26, 2003
the FCC issued a new rule that elimi-
nated the established business relation-
ship. Under this new rule—which is set
to take effect on January 1, 2005—the
sender of a fax would have to acquire,
in writing, the permission of the recipi-
ent to receive an unsolicited fax before
the fax could be sent, even if the recipi-
ent made a verbal request that the in-
formation be faxed.

As Chair of the Senate Small Busi-
ness Committee, I can state that the
business community has in unison
called upon Congress to take action to
rectify this situation. Industry groups
estimate that it will cost businesses an
average of $5,000 in the first year alone
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to comply with the new law, and as

much as $3,000 each year thereafter in

record-keeping costs. These numbers
do not take into account the potential
lost business that could easily result if

a primary method of business-to-busi-

ness communication is cut off. Quite

simply, small businesses in particular
will suffer significantly if these rules
are allowed to take effect.

My bill will restore the established
business relationship exemption, allow-
ing standard business transactions to
continue without inhibition. The term
‘“‘Established business relationship”
means the same thing in the Junk Fax
Prevention Act as in the regulations
governing the Federal Do-Not-Call
Registry: it means that the fax sub-
scriber either made an inquiry of the
sender within the prior three months
or a purchase from the sender within
the prior 18 months.

The Junk Fax Prevention Act also
strengthens the protections available
to fax recipients by adding an opt-out
provision that the current law does not
have. Even if an established business
relationship exists, a fax subscriber can
still request to not receive unsolicited
faxes. The senders of these faxes must,
by law, honor these requests, and they
must include a notification of this
right on every fax they send.

As a strong supporter of consumer
rights, I also want to assure my col-
leagues that this bill does not in any
way place consumers at risk. Very few
consumers own fax machines, and
those who do are protected by the gen-
eral ban on solicitation and the opt-out
provision if they do have an existing
business relationship. To ensure that
the privacy of consumers and busi-
nesses is protected, my bill also pro-
vides for studies by both the General
Accounting Office and the FCC to
evaluate the effectiveness of enforce-
ment.

Small businesses have weathered the
storm of the economic downturn over
the past several years. As our economy
now climbs out of recession and people
return back to work, American busi-
nesses—our nation’s employers do not
need these unnecessary economic re-
straints to further hinder their recov-
ery. I call upon all of my colleagues to
join me in bringing relief to American
businesses and pass the Junk Fax Pre-
vention Act.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2569

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Junk Fax
Prevention Act of 2004”.

SEC. 2. PROHIBITION ON FAX TRANSMISSIONS
CONTAINING UNSOLICITED ADVER-
TISEMENTS.

(a) PROHIBITION.—Subparagraph (C) of sec-
tion 227(b)(1) of the Communications Act of
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1934 (47 U.S.C. 227(b)(1)(C)) is amended to
read as follows:

‘“(C) to use any telephone facsimile ma-
chine, computer, or other device to send, to
a telephone facsimile machine, an unsolic-
ited advertisement—

‘(i) to a person who has made a request to
such sender that complies with the require-
ments under paragraph (2)(D), not to send fu-
ture unsolicited advertisements to a tele-
phone facsimile machine; or

‘‘(ii) to a person not described in clause (i),
unless—

‘(I) the sender has an established business
relationship (which term, for purposes of this
subclause, shall have the meaning given the
term in section 64.1200 of the Commission’s
regulations, as in effect on January 1, 2003,
except that such term shall apply to a busi-
ness subscriber in the same manner in which
it applies to a residential subscriber) with
such person; and

‘“(ITI) the unsolicited advertisement con-
tains a conspicuous notice on the first page
of the unsolicited advertisement that—

‘‘(aa) states that the recipient may make a
request to the sender of the unsolicited ad-
vertisement not to send any future unsolic-
ited advertisements to such telephone fac-
simile machine and that failure to comply,
within the shortest reasonable time, as de-
termined by the Commission, with such a re-
quest meeting the requirements under para-
graph (2)(D) is unlawful;

‘“‘(bb) sets forth the requirements for a re-
quest under paragraph (2)(D); and

‘“(ce) includes a domestic contact tele-
phone and facsimile number for the recipient
to transmit such a request to the sender, nei-
ther of which may be a number for a pay-per-
call service (as such term is defined in sec-
tion 228(i)); any number supplied shall per-
mit an individual or business to make a do-
not-fax request during regular business
hours; or”.

(b) REQUEST TO OPT-OUT OF FUTURE UNSO-
LICITED ADVERTISEMENTS.—Paragraph (2) of
section 227(b) of the Communications Act of
1934 (47 U.S.C. 227(b)(2)) is amended—

(1) in subparagraph (B), by striking ‘“‘and”
at the end;

(2) in subparagraph (C), by striking the pe-
riod at the end and inserting a semicolon;
and

(3) by adding at the end the following new
subparagraphs:

‘(D) shall provide, by rule, that a request
not to send future unsolicited advertise-
ments to a telephone facsimile machine com-
plies with the requirements under this sub-
paragraph only if—

‘(i) the request identifies the telephone
number of the telephone facsimile machine
to which the request relates;

‘“(ii) the request is made to the telephone
or facsimile number of the sender of such an
unsolicited advertisement provided pursuant
to paragraph (1)(C)(ii)(II)(cc) or by any other
method of communication as determined by
the Commission; and

‘“(iii) the person making the request has
not, subsequent to such request, provided ex-
press invitation or permission to the sender,
in writing or otherwise, to send such adver-
tisements to such person at such telephone
facsimile machine; and

‘“(E) may, in the discretion of the Commis-
sion and subject to such conditions as the
Commission may prescribe, allow profes-
sional trade associations that are tax-ex-
empt nonprofit organizations to send unso-
licited advertisements to their members in
furtherance of the association’s tax-exempt
purpose that do not contain the notice re-
quired by paragraph (1)(C)(ii)(II), except that
the Commission may take action under this
subparagraph only by regulation issued after
notice and opportunity for public comment
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in accordance with section 553 of title 5,
United States Code, and only if the Commis-
sion determines that such notice is not nec-
essary to protect the right of the members of
such trade associations to make a request to
their trade associations not to send any fu-
ture unsolicited advertisements.”’.

(c) UNSOLICITED ADVERTISEMENT.—Para-
graph (4) of section 227(a) of the Communica-
tions Act of 193¢ (47 U.S.C. 227(a)(4)) is
amended by inserting ‘‘, in writing or other-
wise’’ before the period at the end.

(d) REGULATIONS.—Not later than 270 days
after the date of the enactment of this Act,
the Federal Communications Commission
shall issue regulations to implement the
amendments made by this section.

SEC. 3. FCC ANNUAL REPORT REGARDING JUNK
FAX ENFORCEMENT.

Section 227 of the Communications Act of
1934 (47 U. S.C. 227) is amended by adding at
the end the following new subsection:

“(g) JUNK FAX ENFORCEMENT REPORT.—The
Commission shall submit a report to the
Congress for each year regarding the enforce-
ment of the provisions of this section relat-
ing to sending of unsolicited advertisements
to telephone facsimile machines, which shall
include the following information:

‘(1) The number of complaints received by
the Commission during such year alleging
that a consumer received an unsolicited ad-
vertisement via telephone facsimile machine
in violation of the Commission’s rules.

‘“(2) The number of such complaints re-
ceived during the year on which the Commis-
sion has taken action.

‘(3) The number of such complaints that
remain pending at the end of the year.

‘‘(4) The number of citations issued by the
Commission pursuant to section 503 during
the year to enforce any law, regulation, or
policy relating to sending of unsolicited ad-
vertisements to telephone facsimile ma-
chines.

‘“(5) The number of notices of apparent li-
ability issued by the Commission pursuant
to section 503 during the year to enforce any
law, regulation, or policy relating to sending
of unsolicited advertisements to telephone
facsimile machines.

‘(6) For each such notice—

““(A) the amount of the proposed forfeiture
penalty involved;

‘“‘(B) the person to whom the notice was
issued;

‘(C) the length of time between the date
on which the complaint was filed and the
date on which the notice was issued; and

‘(D) the status of the proceeding.

“(7T) The number of final orders imposing
forfeiture penalties issued pursuant to sec-
tion 503 during the year to enforce any law,
regulation, or policy relating to sending of
unsolicited advertisements to telephone fac-
simile machines.

“(8) For each such forfeiture order—

‘“(A) the amount of the penalty imposed by
the order;

‘““(B) the person to whom the order was
issued;

‘“(C) whether the forfeiture penalty has
been paid; and

‘(D) the amount paid.

‘“(9) For each case in which a person has
failed to pay a forfeiture penalty imposed by
such a final order, whether the Commission
referred such matter to the Attorney Gen-
eral for recovery of the penalty.

‘(10) For each case in which the Commis-
sion referred such an order to the Attorney
General—

‘“(A) the number of days from the date the
Commission issued such order to the date of
such referral;

‘““(B) whether the Attorney General has
commenced an action to recover the penalty,
and if so, the number of days from the date
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the Commission referred such order to the
Attorney General to the date of such com-
mencement; and

‘“(C) whether the recovery action resulted
in collection of any amount, and if so, the
amount collected.”.

SEC. 4. GAO STUDY OF JUNK FAX ENFORCEMENT.

(a) IN GENERAL.—The Comptroller General
of the United States shall conduct a study
regarding complaints received by the Fed-
eral Communications Commission con-
cerning unsolicited advertisements sent to
telephone facsimile machines, which shall
determine—

(1) the number and nature of such com-
plaints;

(2) the number of such complaints that re-
sult in final agency actions by the Commis-
sion;

(3) the length of time taken by the Com-
mission in responding to such complaints;

(4) the mechanisms established by the
Commission to receive, investigate, and re-
spond to such complaints;

(5) the 1level of enforcement success
achieved by the Commission and the Attor-
ney General regarding such complaints;

(6) whether complainants to the Commis-
sion are adequately informed by the Com-
mission of the responses to their complaints;
and

(7) whether additional enforcement meas-
ures are necessary to protect consumers, in-
cluding recommendations regarding such ad-
ditional enforcement measures.

(b) ADDITIONAL ENFORCEMENT REMEDIES.—
In conducting the analysis and making the
recommendations required under paragraph
(7) of subsection (a), the Comptroller General
shall specifically examine—

(1) the adequacy of existing statutory en-
forcement actions available to the Commis-
sion;

(2) the adequacy of existing statutory en-
forcement actions and remedies available to
consumers;

(3) the impact of existing statutory en-
forcement remedies on senders of facsimiles;

(4) whether increasing the amount of finan-
cial penalties is warranted to achieve great-
er deterrent effect; and

(5) whether establishing penalties and en-
forcement actions for repeat violators or
abusive violations similar to those estab-
lished by section 4 of the CAN-SPAM Act of
2003 (15 U.S.C. 7703) would have a greater de-
terrent effect.

(c) REPORT.—Not later than 270 days after
the date of the enactment of this Act, the
Comptroller General shall submit a report on
the results of the study under this section to
Committee on Energy and Commerce of the
House of Representatives and the Committee
on Commerce, Science, and Transportation
of the Senate.

————

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 389—EX-
PRESSING THE SENSE OF THE

SENATE WITH RESPECT TO
PROSTATE CANCER INFORMA-
TION

Mr. CAMPBELL (for himself, Mr.

JOHNSON, Mr. BUNNING, Mr. CHAMBLISS,
Mr. GRAHAM of South Carolina, Mr.
BURNS, and Mrs. LINCOLN) submitted
the following resolution; which was re-
ferred to the Committee on Health,
Education, Labor and Pensions:
S. RES. 389

Whereas in 2004, it is estimated that ap-

proximately 230,000 new cases of prostate
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cancer will be diagnosed in the United
States, and nearly 30,000 men in the United
States will die from prostate cancer;

Whereas prostate cancer is the second lead-
ing cause of cancer death in men in the
United States;

Whereas more than $4,700,000,000 is spent
annually in the United States in direct
treatment costs for prostate cancer;

Whereas African-American men are diag-
nosed with and die from prostate cancer
more frequently than men of other ethnic
backgrounds;

Whereas increased education among health
care providers and patients regarding the
need for prostate cancer screening tests has
resulted in the diagnosis of approximately 86
percent of prostate cancer patients before
the cancerous cells have spread appreciably
beyond the prostate gland, thereby enhanc-
ing the odds of successful treatment;

Whereas the potential complication rates
for significant side effects vary among the
most common forms of treatment for pros-
tate cancer;

Whereas prostate cancer often strikes el-
derly people in the United States, men
should have an opportunity to learn about
the benefits and limitations of testing for
prostate cancer detection and of treatment
of prostate cancer, so that they can make an
informed decision with the assistance of a
clinician; and

Whereas Congress as a whole, and Members
of Congress as individuals, are in unique po-
sitions to support the fight against prostate
cancer, to help raise public awareness about
the need to make screening tests available to
all people at risk for prostate cancer, and to
provide prostate cancer patients with ade-
quate information to assess the relative ben-
efits and risks of treatment options: Now,
therefore, be it

Resolved, That it is the sense of the Senate
that—

(1) national and community organizations
and health care providers have played a com-
mendable role in supplying information con-
cerning the importance of screening for pros-
tate cancer and the treatment options for
patients with prostate cancer; and

(2) the Federal Government and the States
should ensure that health care providers sup-
ply prostate cancer patients with appro-
priate information and any other tools nec-
essary for prostate cancer patients to receive
readily understandable descriptions of the
advantages, disadvantages, benefits, and
risks of all medically efficacious screening
and treatments for prostate cancer, includ-
ing brachytherapy, hormonal treatments, ex-
ternal beam radiation, chemotherapy, sur-
gery, and watchful waiting.

Mr. CAMPBELL. Mr. President,
today I am pleased to be joined by my
colleagues Senators JOHNSON, BUNNING,
CHAMBLISS, LINDSEY GRAHAM, BURNS,
and LINCOLN to submit legislation
which would express the Sense of the
Senate that physicians inform prostate
cancer patients of all of their treat-
ment options. The non-binding resolu-
tion which we are introducing stresses
the importance of presenting all op-
tions to men diagnosed with prostate
cancer.

Prostate cancer is the second leading
cause of cancer death of men in this
country and is particularly devastating
for men over the age of 50. In 2004, it is
estimated that approximately 230,000
new cases of prostate cancer will be di-
agnosed in the United States, and near-
ly 30,000 men will die from the disease.
Clearly, the effort to raise public un-
derstanding about treatment options is
crucial.
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