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Resolved by the Senate (the House of Rep-
resentatives concurring), That it is the sense
of Congress that rates of pay for all civilian
employees of the United States should be ad-
justed at the same time, and in the same
proportion, as are rates of pay for the uni-
formed services.

Mr. SARBANES. Mr. President, I am
pleased to join with Senators MIKUL-
SKI, WARNER, AKAKA, ALLEN, COLLINS,
KENNEDY, DURBIN, DAYTON, LEVIN,
JOHNSON, and MURRAY in submitting a
resolution expressing the sense of the
Congress that parity between Federal
civilian pay and military pay should be
maintained.

Disparate treatment of civilian and
military pay goes against the long-
standing policy of parity for all those
who have chosen to serve our Nation—
whether that service is in the civilian
workforce or in the armed services. In
fact, a comparison of military and ci-
vilian pay increases by the Congres-
sional Research Service finds that in 16
of the last 18 years military and civil-
ian pay increases have been identical.

Indeed, the Fiscal Year 2004 Consoli-
dated Appropriations Act Conference
Report passed by Congress included a
pay parity provision that would pro-
vide a 4.1 percent average pay adjust-
ment to military and all civilian em-
ployees.

Federal civilian and military em-
ployees work side-by-side doing the im-
portant work of the Nation, including
protecting U.S. citizens from ter-
rorism. As a prime example, during
last week’s response to the discovery of
ricin in the Dirksen Senate Office
Building, civilian employees from
agencies such as the Environmental
Protection Agency, Centers for Disease
Control and Prevention, the Coast
Guard, the U.S. Capitol Police, the
FBI, and the Marine Corps Chemical
Biological Incident Response Force
from Indian Head, Maryland responded
jointly to the crisis and collaborated in
the cleanup of the affected Senate Of-
fice Buildings. Now more than ever, an
efficient and effective Federal Govern-
ment requires this kind of civilian/
military collaboration. We should not
undermine the morale of our dedicated
public civil servants by failing to bring
their pay in line with that of the mili-
tary personnel they work along side of
every day.

Moreover, both the uniformed serv-
ices and the Federal civilian workforce
need to address critical retention and
recruitment problems. Our Federal
Government is facing a ‘‘human cap-
ital” crisis as a result of attrition that
threatens institutional experience and
knowledge at every level. By the end of
2005, one out of every three current
Federal workers will be eligible for op-
tional retirement and by 2007 an esti-
mated 53 percent of the Federal work-
force will be eligible to retire. These
vacancies will occur in an era in which
those entering the workforce are far
less likely to join public service. As
evidence of this, a 2002 survey commis-
sioned by the Partnership for Public
Service reveals that only one in four
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college-educated workers expressed sig-
nificant interest in working for the
Federal Government.

Inequitable pay only serves to per-
petuate this lack of interest. Congress
has continually asked Federal employ-
ees to make significant sacrifices for
the sake of our Nation’s fiscal health,
including more than $200 billion in def-
icit reduction contributed by Federal
employees and retirees in lost and de-
layed compensation. In addition,
FEPCA—legislation passed in 1990 to
bring the pay of Federal employees in
line with that offered in the private
sector—has never been fully imple-
mented. Nonetheless, Federal employ-
ees have continued to provide high
quality service to the American public,
usually with fewer resources and per-
sonnel.

One way to ensure the Federal Gov-
ernment is able to attract and retain
qualified public servants is to ensure
parity between civil service employees
and members of the uniformed serv-
ices. I urge my colleagues to join me in
support of this important resolution.

—————

AMENDMENTS SUBMITTED AND
PROPOSED

SA 2273. Mr. SESSIONS submitted an
amendment intended to be proposed by him
to the bill S. 1072, to authorize funds for Fed-
eral-aid highways, highway safety programs,
and transit programs, and for other purposes;
which was ordered to lie on the table.

SA 2274. Mr. DAYTON submitted an
amendment intended to be proposed by him
to the bill S. 1072, supra; which was ordered
to lie on the table.

SA 2275, Mr. DAYTON submitted an
amendment intended to be proposed by him
to the bill S. 1072, supra; which was ordered
to lie on the table.

SA 2276. Mr. DORGAN proposed an amend-
ment to the bill S. 1072, supra.

SA 2277. Ms. COLLINS submitted an
amendment intended to be proposed by her
to the bill S. 1072, supra; which was ordered
to lie on the table.

SA 2278. Ms. SNOWE (for herself and Ms.
COLLINS) submitted an amendment intended
to be proposed by her to the bill S. 1072,
supra; which was ordered to lie on the table.

SA 2279. Mr. WARNER (for himself, Mrs.
CLINTON, Mr. DEWINE, and Mrs. MURRAY)
submitted an amendment intended to be pro-
posed by him to the bill S. 1072, supra; which
was ordered to lie on the table.

SA 2280. Mr. GRASSLEY (for himself and
Mr. BAUCUS) submitted an amendment in-
tended to be proposed by him to the bill S.
1072, supra; which was ordered to lie on the
table.

——
TEXT OF AMENDMENTS

SA 2273. Mr. SESSIONS submitted an
amendment intended to be proposed
by him to the bill S. 1072, to au-
thorize funds for Federal-aid high-
ways, highway safety programs, and
transit programs, and for other pur-
poses; which was ordered to lie on
the table; as follows:

At the appropriate place, insert the fol-
lowing:
SEC. . LIMITATION ON THE APPLICATION OF
THE DAVIS-BACON ACT.
The provisions of subchapter IV of chapter
31 of title 40, United States Code (40 U.S.C.
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3141 et seq.), commonly known as the Davis-
Bacon Act, shall not apply to projects that
receive funding under this Act (or an amend-
ment made by this Act).

SA 2274, Mr. DAYTON submitted an
amendment intended to be proposed by
him to the bill S. 1072, to authorize
funds for Federal-aid highways, high-
way safety programs, and transit pro-
grams, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 880, before line 7, insert the fol-
lowing:
SEC. 16

. FEDERAL AGENCY ETHANOL-BLEND-
ED GASOLINE AND BIODIESEL PUR-
CHASING REQUIREMENT.

Title III of the Energy Policy Act of 1992 is
amended by striking section 306 (42 U.S.C.
13215) and inserting the following:

“SEC. 306. FEDERAL AGENCY ETHANOL-BLENDED

GASOLINE AND BIODIESEL PUR-
CHASING REQUIREMENT.

‘(a) ETHANOL-BLENDED GASOLINE.—The
head of each Federal agency shall ensure
that, in areas in which ethanol-blended gaso-
line is available, the Federal agency pur-
chases ethanol-blended gasoline containing
at least 10 percent ethanol (or the highest
available percentage of ethanol), rather than
nonethanol-blended gasoline, for use in vehi-
cles used by the agency.

*“(b) BIODIESEL.—

‘(1) DEFINITION OF BIODIESEL.—In this sub-
section, the term ‘biodiesel’ has the meaning
given the term in section 312(f).

‘“(2) REQUIREMENT.—The head of each Fed-
eral agency shall ensure that—

‘“(A) as of the date that is 5 years after the
date of enactment of this paragraph, in areas
in which biodiesel is available, the Federal
agency purchases biodiesel-blended diesel
fuel that contains at least 5 percent biodiesel
(or the highest available percentage of bio-
diesel), rather than nonbiodiesel-blended die-
sel fuel, for use in vehicles used by the agen-
cy; and

‘‘(B) as of the date that is 10 years after the
date of enactment of this paragraph, in areas
in which biodiesel is available, the Federal
agency purchases biodiesel-blended diesel
fuel that contains at least 10 percent bio-
diesel (or the highest available percentage of
biodiesel), rather than nonbiodiesel-blended
diesel fuel, for use in vehicles used by the
agency.”’.

SA 2275. Mr. DAYTON submitted an
amendment intended to be proposed by
him to the bill S. 1072, to authorize
funds for Federal-aid highways, high-
way safety programs, and transit pro-
grams, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the appropriate place insert the fol-
lowing:

SEC. . INCENTIVES FOR BIODIESEL.

(a) CREDIT FOR BIODIESEL USED AS A
FUEL.—

(1) IN GENERAL.—Subpart D of part IV of
subchapter A of chapter 1 of the Internal
Revenue Code of 1986 (relating to business re-
lated credits) is amended by inserting after
section 40 the following new section:

“SEC. 40A. BIODIESEL USED AS FUEL.

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the biodiesel fuels credit determined
under this section for the taxable year is an
amount equal to the biodiesel mixture cred-
it.

‘“(b) DEFINITION OF BIODIESEL MIXTURE
CREDIT.—For purposes of this section—

‘(1) BIODIESEL MIXTURE CREDIT.—

‘““(A) IN GENERAL.—The biodiesel mixture
credit of any taxpayer for any taxable year
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is the sum of the products of the biodiesel
mixture rate for each qualified biodiesel
mixture and the number of gallons of such
mixture of the taxpayer for the taxable year.

‘(B) BIODIESEL MIXTURE RATE.—For pur-
poses of subparagraph (A), the biodiesel mix-
ture rate for each qualified biodiesel mixture
shall be 1 cent for each whole percentage
point (not exceeding 20 percentage points) of
biodiesel in such mixture.

“(2) QUALIFIED BIODIESEL MIXTURE.—

‘“‘(A) IN GENERAL.—The term ‘qualified bio-
diesel mixture’ means a mixture of diesel
and biodiesel which—

‘‘(i) is sold by the taxpayer producing such
mixture to any person for use as a fuel, or

‘“(ii) is used as a fuel by the taxpayer pro-
ducing such mixture.

“(B) SALE OR USE MUST BE IN TRADE OR
BUSINESS, ETC.—Biodiesel used in the produc-
tion of a qualified biodiesel mixture shall be
taken into account—

‘(i) only if the sale or use described in sub-
paragraph (A) is in a trade or business of the
taxpayer, and

‘“(ii) for the taxable year in which such
sale or use occurs.

‘(C) CASUAL OFF-FARM PRODUCTION NOT ELI-
GIBLE.—No credit shall be allowed under this
section with respect to any casual off-farm
production of a qualified biodiesel mixture.

““(c) COORDINATION WITH EXEMPTION FROM
EXCISE TAX.—The amount of the credit de-
termined under this section with respect to
any biodiesel shall, under regulations pre-
scribed by the Secretary, be properly reduced
to take into account any benefit provided
with respect to such biodiesel solely by rea-
son of the application of section 4041(n) or
section 4081(f).

¢“(d) DEFINITIONS AND SPECIAL RULES.—For
purposes of this section—

‘(1) BIODIESEL DEFINED.—

‘““(A) IN GENERAL.—The term ‘biodiesel’
means the monoalkyl esters of long chain
fatty acids derived from virgin vegetable oils
for use in compressional-ignition (diesel) en-
gines. Such term shall include esters derived
from vegetable oils from corn, soybeans, sun-
flower seeds, cottonseeds, canola, crambe,
rapeseeds, safflowers, flaxseeds, rice bran,
and mustard seeds.

“(B) REGISTRATION REQUIREMENTS.—Such
term shall only include a biodiesel which
meets—

‘‘(i) the registration requirements for fuels
and fuel additives established by the Envi-
ronmental Protection Agency under section
211 of the Clean Air Act (42 U.S.C. 7545), and

‘‘(ii) the requirements of the American So-
ciety of Testing and Materials D6751.

‘(2) BIODIESEL MIXTURE NOT USED AS A
FUEL, ETC.—

““(A) IMPOSITION OF TAX.—If—

‘(i) any credit was determined under this
section with respect to biodiesel used in the
production of any qualified biodiesel mix-
ture, and

‘‘(ii) any person—

““(I) separates the biodiesel from the mix-
ture, or

“(IT) without separation, uses the mixture
other than as a fuel,
then there is hereby imposed on such person
a tax equal to the product of the biodiesel
mixture rate applicable under subsection
(b)(1)(B) and the number of gallons of the
mixture.

‘“(B) APPLICABLE LAWS.—AIll provisions of
law, including penalties, shall, insofar as ap-
plicable and not inconsistent with this sec-
tion, apply in respect of any tax imposed
under subparagraph (A) as if such tax were
imposed by section 4081 and not by this chap-
ter.

‘“(3) PASS-THRU IN THE CASE OF ESTATES AND
TRUSTS.—Under regulations prescribed by
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the Secretary, rules similar to the rules of
subsection (d) of section 52 shall apply.

‘“(e) ELECTION To HAVE BIODIESEL FUELS
CREDIT NOT APPLY.—

‘(1) IN GENERAL.—A taxpayer may elect to
have this section not apply for any taxable
year.

“(2) TIME FOR MAKING ELECTION.—An elec-
tion under paragraph (1) for any taxable year
may be made (or revoked) at any time before
the expiration of the 3-year period beginning
on the last date prescribed by law for filing
the return for such taxable year (determined
without regard to extensions).

“(3) MANNER OF MAKING ELECTION.—AnN
election under paragraph (1) (or revocation
thereof) shall be made in such manner as the
Secretary may by regulations prescribe.”.

“(f) TERMINATION.—This section shall not
apply to any fuel sold after December 31,
2013.”.

(2) CREDIT TREATED AS PART OF GENERAL
BUSINESS CREDIT.—Section 38(b) of such Code
is amended by striking ‘‘plus’ at the end of
paragraph (14), by striking the period at the
end of paragraph (15) and inserting ¢, plus’’,
and by adding at the end the following new
paragraph:

‘“(16) the biodiesel fuels credit determined
under section 40A.”".

(3) CONFORMING AMENDMENTS.—

(A) Section 39(d) of such Code is amended
by adding at the end the following new para-
graph:

“(11) NO CARRYBACK OF BIODIESEL FUELS
CREDIT BEFORE JANUARY 1, 2003.—No portion of
the unused business credit for any taxable
year which is attributable to the biodiesel
fuels credit determined under section 40A
may be carried back to a taxable year begin-
ning before January 1, 2003.”".

(B) Section 196(c) of such Code is amended
by striking ‘“‘and’ at the end of paragraph
(9), by striking the period at the end of para-
graph (10), and by adding at the end the fol-
lowing new paragraph:

‘“(11) the biodiesel fuels credit determined
under section 40A.”".

(C) Section 6501(m) of such Code is amend-
ed by inserting ‘‘40A(e),”” after ‘40(f),”’.

(D) The table of sections for subpart D of
part IV of subchapter A of chapter 1 of such
Code is amended by adding after the item re-
lating to section 40 the following new item:

““Sec. 40A. Biodiesel used as fuel.”.

(4) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to tax-
able years beginning after December 31, 2003.

(b) REDUCTION OF MOTOR FUEL EXCISE
TAXES ON BIODIESEL MIXTURES.—

(1) IN GENERAL.—Section 4081 of the Inter-
nal Revenue Code of 1986 (relating to manu-
facturers tax on petroleum products) is
amended by adding at the end the following
new subsection:

‘(f) BIODIESEL MIXTURES.—Under regula-
tions prescribed by the Secretary—

‘(1) IN GENERAL.—In the case of the re-
moval or entry of a qualified biodiesel mix-
ture, the rate of tax under subsection (a)
shall be the otherwise applicable rate re-
duced by the biodiesel mixture rate (if any)
applicable to the mixture.

¢“(2) TAX PRIOR TO MIXING.—

‘“(A) IN GENERAL.—In the case of the re-
moval or entry of diesel fuel for use in pro-
ducing at the time of such removal or entry
a qualified biodiesel mixture, the rate of tax
under subsection (a) shall be the otherwise
applicable rate, reduced by the amount de-
termined under subparagraph (B).

‘(B) APPLICABLE REDUCTION.—For purposes
of subparagraph (A), the amount determined
under this subparagraph is an amount equal
to the biodiesel mixture rate for the quali-
fied biodiesel mixture to be produced from
the diesel fuel, divided by a percentage equal
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to 100 percent minus the percentage of bio-
diesel which will be in the mixture.

‘‘(3) DEFINITIONS.—For purposes of this sub-
section, any term used in this subsection
which is also used in section 40A shall have
the meaning given such term by section 40A.

‘“(4) CERTAIN RULES TO APPLY.—Rules simi-
lar to the rules of paragraphs (6) and (7) of
subsection (c) shall apply for purposes of this
subsection.”.

(2) CONFORMING AMENDMENTS.—

(A) Section 4041 of such Code is amended
by adding at the end the following new sub-
section:

‘‘(n) BIODIESEL MIXTURES.—Under regula-
tions prescribed by the Secretary, in the case
of the sale or use of a qualified biodiesel mix-
ture (as defined in section 40A(b)(2)), the
rates under paragraphs (1) and (2) of sub-
section (a) shall be the otherwise applicable
rates, reduced by any applicable biodiesel
mixture rate (as defined 1in section
40A(b)(1)(B)).”.

(B) Section 6427 of such Code is amended by
redesignating subsection (p) as subsection (q)
and by inserting after subsection (o) the fol-
lowing new subsection:

‘‘(p) BIODIESEL MIXTURES.—Except as pro-
vided in subsection (k), if any diesel fuel on
which tax was imposed by section 4081 at a
rate not determined under section 4081(f) is
used by any person in producing a qualified
biodiesel mixture (as defined in section
40A(b)(2)) which is sold or used in such per-
son’s trade or business, the Secretary shall
pay (without interest) to such person an
amount equal to the per gallon applicable
biodiesel mixture rate (as defined in section
40A(b)(1)(B)) with respect to such fuel.”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to any
fuel sold after December 31, 2003, and before
January 1, 2014.

(c) HIGHWAY TRUST FUND HELD HARM-
LESS.—There are hereby transferred (from
time to time) from the funds of the Com-
modity Credit Corporation amounts equiva-
lent to the reductions that would occur (but
for this subsection) in the receipts of the
Highway Trust Fund by reason of the amend-
ments made by this section. Such transfers
shall be made on the basis of estimates made
by the Secretary of the Treasury and adjust-
ments shall be made to subsequent transfers
to reflect any errors in the estimates.

SA 2276. Mr. DORGAN proposed an
amendment to the bill S. 1072, to au-
thorize funds for Federal-aid highways,
highway safety programs, and transit
programs, and for other purposes; as
follows:

At the appropriate place insert the fol-
lowing:

SEC. 1409. OPEN CONTAINER REQUIREMENTS.

Section 154 of title 23, United States Code,
is amended by striking subsection (¢) and in-
serting the following:

¢“(c) TRANSFER OF FUNDS.—

‘(1) IN GENERAL.—Notwithstanding any
other provision of law, the Secretary shall
withhold the applicable percentage for the
fiscal year of the amount required to be ap-
portioned for Federal-aid highways to any
State under each of paragraphs (1), (3), and
(4) of section 104(b), if a State has not en-
acted or is not enforcing a provision de-
scribed in subsection (b), as follows:

“For:

The applicable percent-

age is:
Fiscal year 2008 .. 2 percent.
Fiscal year 2009 .. ... 2 percent.
Fiscal year 2010 .............. 2 percent.

Fiscal year 2011 and each 2 percent.

subsequent fiscal year.

‘(2) RESTORATION.—If (during the 4-year
period beginning on the date the apportion-
ment for any State is reduced in accordance
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with this subsection) the Secretary deter-
mines that the State has enacted and is en-
forcing a provision described in subsection
(b), the apportionment of the State shall be
increased by an amount equal to the amount
of the reduction made during the 4-year pe-
riod.”.

SA 2277. Ms. COLLINS submitted an
amendment intended to be proposed by
her to the bill S. 1072, to authorize
funds for Federal-aid highways, high-
way safety programs0, and transit
prorams, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 177, after line 7, add the following:
SEC. 3044. INDEPENDENT TRANSPORTATION NET-
WORK GRANT PROGRAM.

(a) IN GENERAL.—Chapter 53, as amended
by this Act, is further amended by adding at
the end the following:

“§5341. Independent transportation network
grant program

‘‘(a) GRANTS AUTHORIZED.—

‘(1) IN GENERAL.—The Secretary is author-
ized to award grants to eligible entities to
plan and implement community-based, non-
profit transportation services (referred to in
this section as a ‘service’) to provide afford-
able transportation for elderly individuals
and individuals with visual impairments.

¢(2) MAXIMUM AMOUNTS.—

‘““(A) PLANNING GRANTS.—The Secretary
shall not award a planning grant under sub-
section (b) in an amount which exceeds
$25,000.

‘(B) IMPLEMENTATION GRANTS.—The Sec-
retary shall not award an implementation
grant under subsection (¢) in an amount
which exceeds $500,000.

‘(3) ELIGIBLE ENTITIES.—States, units of
local government, and non-profit organiza-
tions are eligible for grants under this sec-
tion.

““(b) PLANNING GRANTS.—

‘(1) APPLICATION.—

‘“‘(A) IN GENERAL.—Each eligible entity de-
siring a planning grant under this section
shall submit an application to the Secretary
at such time, in such manner, and con-
taining such information as the Secretary
may reasonably require.

‘(B) SELECTION CRITERIA.—The Secretary,
in consultation with the Federal Transit Ad-
ministrator, shall authorize ITNAmerica to
periodically convene a diverse panel of ex-
perts who are familiar with the ITN business
model, which shall select successful grantees
based on—

‘(i) the economic sustainability of the pro-
posed service;

‘‘(ii) community participation in the devel-
opment of the service; and

‘‘(iii) need for transportation services with-
in the geographic area of the service.

‘“(2) USE OF FUNDS.—Planning grants
awarded under this section shall be used to—

“‘(A) assess the transportation needs of el-
derly individuals and individuals with visual
impairments within the geographic area of
the service;

‘(B) identify the resources available with-
in the community to meet the needs de-
scribed in subparagraph (A); and

‘(C) develop a detailed business plan for
the implementation of a service.

‘“(c) IMPLEMENTATION GRANTS.—

‘(1) APPLICATION.—

‘“‘(A) IN GENERAL.—Each planning grant re-
cipient shall submit an application for an
implementation grant to the Secretary that
contains a detailed business plan for the im-
plementation of a service.

‘“(B) SELECTION CRITERIA.—The Secretary,
in consultation with the Federal Transit Ad-
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ministrator, shall authorize ITNAmerica to
periodically convene a diverse panel of ex-
perts who are familiar with the ITN business
model, which shall select successful grantees
based on—

‘“(i) the economic sustainability of the pro-
posed service;

‘“(ii) community participation in the devel-
opment of the service; and

‘‘(iii) need for transportation services with-
in the geographic area of the service.

‘“(2) USE OF FUNDS.—Implementation
grants awarded under this section may be
used to—

““(A) recruit transportation volunteers;

“(B) acquire and repair used automobiles;
and

‘(C) provide transportation services for el-
derly individuals and individuals with visual
impairments within the geographic area of
the service.

“(d) MATCHING REQUIREMENT.—Not more
than 50 percent of the amount expended on
any activity funded through a planning
grant or implementation grant under this
section may be derived from government
funds.

“‘(e) ITNAmerica.—

‘(1) ADMINISTRATIVE AND TECHNICAL SUP-
PORT.—The Secretary shall award a grant to
ITNAmerica to provide administrative and
technical support to the other grantees
under this section.

“(2)  ANNUAL  CONFERENCE.—ITNAmerica
shall convene a conference during each of the
fiscal years 2007, 2008, and 2009 to provide an
opportunity for service directors to share
ideas and strategies.

““(3) REPORTING REQUIREMENTS.—Not later
than 60 days after the end of each fiscal year
for which it received financial assistance
under this subsection, ITNAmerica shall sub-
mit a report to the Secretary regarding any
activities funded under this subsection.

“(f) AUTHORIZATION OF APPROPRIATIONS.—

‘(1) PLANNING GRANTS.—There are author-
ized to be appropriated to the Secretary for
planning grants under subsection (b)—

““(A) $2,500,000 for fiscal year 2005;

‘“(B) $1,350,000 for fiscal year 2006;

“(C) $1,100,000 for fiscal year 2007;

‘(D) $1,000,000 for fiscal year 2008; and

‘“(E) $800,000 for fiscal year 2009.

“(2) IMPLEMENTATION GRANTS.—There are
authorized to be appropriated to the Sec-
retary for implementation grants under sub-
section (c)—

““(A) $1,000,000 for fiscal year 2005;

‘“(B) $2,350,000 for fiscal year 2006;

“(C) $2,800,000 for fiscal year 2007;

‘(D) $3,200,000 for fiscal year 2008; and

‘“(E) $3,600,000 for fiscal year 2009.

€(3) ADMINISTRATIVE AND TECHNICAL SUP-
PORT.—There are authorized to be appro-
priated to the Secretary for the administra-
tive and technical support grant under sub-
section (e)—

‘“(A) $1,500,000 for fiscal year 2005;

‘(B) $1,300,000 for fiscal year 2006;

“(C) $1,100,000 for fiscal year 2007;

‘(D) $700,000 for fiscal year 2008; and

‘“(E) $600,000 for fiscal year 2009.”.

(b) CONFORMING AMENDMENT.—The table of
sections for chapter 53 is amended by adding
at the end the following:

¢6341. Independent transportation network
grant program.’’.

SA 2278. Ms. SNOWE (for herself and
Ms. COLLINS) submitted an amendment
intended to be proposed by her to the
bill S. 1072, to authorize funds for Fed-
eral-aid highways, highway safety pro-
grams, and transit programs, and for
other purposes; which was ordered to
lie on the table; as follows:
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At the end of subtitle D of title I, add the
following:

SEC. 1409. COMMERCIAL TRUCK HIGHWAY SAFE-
TY DEMONSTRATION PROGRAM.

(a) SHORT TITLE.—This section may be
cited as the ‘‘Commercial Truck Highway
Safety Demonstration Program Act of 2004’

(b) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Public safety on the highways of the
United States is a paramount concern of all
who use the highways and all who prescribe
public policy for the use of those highways,
including public policy on the operation of
heavy commercial trucks on highways.

(2) Federal highway funding law effectively
imposes a limit of 80,000 pounds on the
weight of vehicles permitted to use Inter-
state System highways.

(3) The administration of this law in Maine
has forced heavy tractor-trailer and tractor-
semitrailer combination vehicles traveling
into Maine from neighboring States and Can-
ada to divert onto small State and local
roads where higher vehicle weight limits
apply under Maine law.

(4) The diversion of those vehicles onto
such roads causes significant economic hard-
ships and safety challenges for small com-
munities located along those roads.

(5) Permitting heavy commercial vehicles,
including tanker trucks carrying hazardous
material and fuel oil, to travel on Interstate
System highways in Maine—

(A) would enhance public safety by reduc-
ing—

(i) the number of heavy vehicles that use
town and city streets in Maine; and

(ii) as a result, the number of dangerous
interactions between those heavy vehicles
and such other vehicles as school buses and
private vehicles; and

(B) would reduce the net highway mainte-
nance costs in Maine because the Interstate
System highways, unlike the secondary
roads of Maine, are built to accommodate
heavy vehicles and are, therefore, more dura-
ble.

(c) DEFINITIONS.—In this section:

(1) COVERED INTERSTATE SYSTEM HIGHWAY.—

(A) IN GENERAL.—The term ‘‘covered Inter-
state System highway” means a highway
within the State of Maine that is designated
as a route on the Interstate System, except
as provided in subparagraph (B).

(B) EXCEPTION.—The term does not include
any portion of highway that, as of the date
of the enactment of this section, is exempted
from the requirements of subsection (a) of
section 127 of title 23, United States Code, by
the last sentence of such subsection.

(2) INTERSTATE SYSTEM.—The term ‘‘Inter-
state System’” has the meaning given that
term in section 101(a) of title 23, United
States Code.

(d) MAINE TRUCK SAFETY DEMONSTRATION
PROGRAM.—The Secretary of Transportation
shall carry out a program, in the administra-
tion of this section, to demonstrate the ef-
fects on the safety of the overall highway
network in the State of Maine that would re-
sult from permitting vehicles described in
subsection (e)(2) to be operated on the Inter-
state System highways within the State.

(e) WAIVER OF HIGHWAY FUNDING REDUC-
TION RELATING TO WEIGHT OF VEHICLES USING
INTERSTATE SYSTEM HIGHWAYS.—

(1) PROHIBITION RELATING TO CERTAIN VEHI-
CLES.—Notwithstanding section 127(a) of
title 23, United States Code, the total
amount of funds apportioned to the State of
Maine under section 104(b)(1) of such title for
any period may not be reduced under such
section 127(a) on the basis that the State of
Maine permits a vehicle described in para-
graph (2) to use a covered Interstate System
highway.
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(2) COMBINATION VEHICLES IN EXCESS OF
80,000 POUNDS.—A vehicle referred to in para-
graph (1) is a vehicle having a weight in ex-
cess of 80,000 pounds that—

(A) consists of a 3-axle tractor unit hauling
a single trailer or semitrailer; and

(B) does not exceed any vehicle weight lim-
itation that is applicable under the laws of
the State of Maine to the operation of such
vehicle on highways in Maine not in the
Interstate System, as such laws are in effect
on the date of the enactment of this section.

(3) EFFECTIVE DATE AND TERMINATION.—

(A) EFFECTIVE DATE.—

(i) DATE OF SATISFACTION OF ADMINISTRA-
TIVE CONDITIONS BY MAINE.—The prohibition
in paragraph (1) shall take effect on the date
on which the Secretary of Transportation
notifies the Commissioner of Transportation
of the State of Maine in writing that—

(I) the Secretary has received the plan de-
scribed in subsection (f)(1); and

(IT) the Commissioner has established a
highway safety committee as described in
subsection (f)(2) and has promulgated rules
and procedures for the collection of highway
safety data as described in subsection (f)(3).

(ii) PERMANENT EFFECT.—After taking ef-
fect, the prohibition in paragraph (1) shall
remain in effect unless terminated under
subparagraph (B).

(B) CONTINGENT TERMINATION.—The prohi-
bition in paragraph (1) shall terminate 3
years after the effective date applicable
under subparagraph (A) if, before the end of
such 3-year period, the Secretary of Trans-
portation—

(i) determines that—

(D) operation of vehicles described in para-
graph (2) on covered Interstate System high-
ways in Maine has adversely affected safety
on the overall highway network in Maine; or

(IT) the Commissioner of Transportation of
the State of Maine has failed faithfully to
use the highway safety committee as de-
scribed in subsection (f)(2)(A) or to collect
data as described in subsection (£)(3); and

(ii) publishes the determination, together
with the date of the termination of the pro-
hibition, in the Federal Register.

(4) CONSULTATION REGARDING TERMINATION
FOR SAFETY.—In making a determination
under paragraph (3)(B)(i)(I), the Secretary of
Transportation shall consult with the high-
way safety committee established by the
Commissioner in accordance with subsection
.
(f) RESPONSIBILITIES OF THE STATE OF
MAINE.—For the purposes of subsection (e),
the State of Maine satisfies the conditions of
this subsection if the Commissioner of
Transportation of the State of Maine—

(1) submits to the Secretary of Transpor-
tation a plan for satisfying the conditions
set forth in paragraphs (2) and (3);

(2) establishes and chairs a highway safety
committee that—

(A) the Commissioner uses to review the
data collected pursuant to paragraph (3); and

(B) consists of representatives of—

(i) agencies of the State of Maine that have
responsibilities related to highway safety;

(ii) municipalities of the State of Maine;

(iii) organizations that have evaluation or
promotion of highway safety among their
principal purposes; and

(iv) the commercial trucking industry; and

(3) collects data on the net effects that the
operation of vehicles described in subsection
(e)(2) on covered Interstate System highways
have on the safety of the overall highway
network in Maine, including the net effects
on single-vehicle and multiple-vehicle colli-
sion rates for such vehicles.

SA 2279. Mr. WARNER (for himself,
Mrs. CLINTON, Mr. DEWINE, and Mrs.
MURRAY) submitted an amendment in-
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tended to be proposed by him to the
bill S. 1072, to authorize funds for Fed-
eral-aid highways, highway safety pro-
grams, and transit programs, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 733, between lines 10 and 11, insert
the following:

¢“(3) PRIMARY SAFETY BELT LAW.—The term
‘primary safety belt law’ means a law that
authorizes a law enforcement officer to issue
a citation for the failure of the operator of,
or any passenger in, a motor vehicle to wear
a safety belt as required by State law, based
solely on that failure and without regard to
whether there is any other violation of law.

On page 733, line 11, strike ‘(3)’ and insert

“(4)”.
On page 733, line 23, strike ‘‘(4)”’ and insert
“(5)”.
On page 734, line 4, strike ‘‘(5)”’ and insert
“(6)”.

On page 741, strike line 7 and insert the fol-
lowing:

“made available under this section shall be
90 percent.

“(h) USE OF FUNDS.—

‘(1) PROJECTS UNDER SECTION 402.—For fis-
cal year 2005 and each fiscal year thereafter,
10 percent of the funds made available to a
State under this section shall be obligated
for projects under section 402, unless by Oc-
tober 1 of the fiscal year, the State—

‘“(A) has in effect a primary safety belt
law; or

‘(B) demonstrates that the safety belt use
rate in the State is at least 90 percent.

¢“(2) WITHHOLDING.—

‘““(A) IN GENERAL.—For fiscal year 2007, the
Secretary shall withhold 2 percent, and for
each fiscal year thereafter, the Secretary
shall withhold 4 percent, of the funds appor-
tioned to a State under paragraphs (1), (3),
and (4) of section 104(b) and section 144 if, by
October 1 of that fiscal year, the State does
not—

‘(i) have in effect a primary safety belt
law; or

‘(i) demonstrate that the safety belt use
rate in the State is at least 90 percent.

‘(B) RESTORATION.—If, by the date that is
3 years after the date on which funds are
withheld from a State under subparagraph
(A), the State has in effect a primary safety
belt law or has demonstrated that the safety
belt use rate in the State is at least 90 per-
cent, the apportionment of the State shall be
increased by the amount withheld.

‘“(C) LAPSE.—If, by the date that is 3 years
after the date on which funds are withheld
from a State under subparagraph (A), the
State does not have in effect a primary safe-
ty belt law or has not demonstrated that the
safety belt use rate in the State is at least 90
percent, the amount withheld shall lapse.”.

SA 2280. Mr. GRASSLEY (for himself
and Mr. BAUCUS) submitted an amend-
ment intended to be proposed by him
to the bill S. 1072, to authorize funds
for Federal-aid highways, highway
safety programs, and transit programs,
and for other purposes; which was or-
dered to lie on the table; as follows:

After title IV insert the following:

TITLE V—HIGHWAY REAUTHORIZATION

AND EXCISE TAX SIMPLIFICATION

SEC. 5000. SHORT TITLE; AMENDMENT OF 1986
CODE.

(a) SHORT TITLE.—This title may be cited
as the “‘Highway Reauthorization and Excise
Tax Simplification Act of 2004”’.

(b) AMENDMENT OF 1986 CODE.—Except as
otherwise expressly provided, whenever in
this title an amendment or repeal is ex-
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pressed in terms of an amendment to, or re-

peal of, a section or other provision, the ref-

erence shall be considered to be made to a

section or other provision of the Internal

Revenue Code of 1986.

Subtitle A—Trust Fund Reauthorization

SEC. 5001. EXTENSION OF HIGHWAY TRUST FUND
AND AQUATIC RESOURCES TRUST
FUND EXPENDITURE AUTHORITY
AND RELATED TAXES.

(a) HIGHWAY TRUST FUND EXPENDITURE AU-
THORITY.—

(1) HIGHWAY ACCOUNT.—Paragraph (1) of
section 9503(c) (relating to transfers from
Highway Trust Fund for certain repayments
and credits) is amended—

(A) in the matter before subparagraph (A),
by striking ‘“March 1, 2004’ and inserting
“October 1, 2009,

(B) by striking ‘“‘or’’ at the end of subpara-
graph (E),

(C) by striking the period at the end of sub-
paragraph (F') and inserting ‘¢, or”’,

(D) by inserting after subparagraph (F),
the following new subparagraph:

‘(G) authorized to be paid out of the High-
way Trust Fund under the Safe, Account-
able, Flexible, and Efficient Transportation
Equity Act of 2004.”’, and

(E) in the matter after subparagraph (G),
as added by subparagraph (D), by striking
“Surface Transportation Extension Act of
2003’ and inserting ‘‘Safe, Accountable,
Flexible, and Efficient Transportation Eq-
uity Act of 2004”.

(2) MASS TRANSIT ACCOUNT.—Paragraph (3)
of section 9503(e) (relating to establishment
of Mass Transit Account) is amended—

(A) in the matter before subparagraph (A),
by striking ‘“March 1, 2004’ and inserting
“October 1, 2009,

(B) by striking ‘‘or” at the end of subpara-
graph (C),

(C) by striking the period at the end of sub-
paragraph (D) and inserting ¢, or”’,

(D) by inserting after subparagraph (D),
the following new subparagraph:

“(E) the Safe, Accountable, Flexible, and
Efficient Transportation Equity Act of
2004,”’, and

(E) in the matter after subparagraph (E),
as added by subparagraph (D), by striking
“Surface Transportation Extension Act of
2003’ and inserting ‘Safe, Accountable,
Flexible, and Efficient Transportation Eq-
uity Act of 2004”.

(3) EXCEPTION TO LIMITATION ON TRANS-
FERS.—Subparagraph (B) of section 9503(b)(5)
(relating to limitation on transfers to High-
way Trust Fund) is amended by striking
“March 1, 2004 and inserting ‘‘October 1,
2009”".

(b) AQUATIC RESOURCES TRUST FUND EX-
PENDITURE AUTHORITY.—

(1) SPORT FISH RESTORATION ACCOUNT.—
Paragraph (2) of section 9504(b) (relating to
Sport Fish Restoration Account) is amended
by striking ‘‘Surface Transportation Exten-
sion Act of 2003 each place it appears and
inserting ‘‘Safe, Accountable, Flexible, and
Efficient Transportation Equity Act of 2004”’.

(2) BOAT SAFETY ACCOUNT.—Section 9504(c)
(relating to expenditures from Boat Safety
Account) is amended—

(A) by striking ‘“March 1, 2004 and insert-
ing ‘““October 1, 2009’, and

(B) by striking ‘‘Surface Transportation
Extension Act of 2003’ and inserting ‘‘Safe,
Accountable, Flexible, and Efficient Trans-
portation Equity Act of 2004”.

(3) EXCEPTION TO LIMITATION ON TRANS-
FERS.—Paragraph (2) of section 9504(d) (relat-
ing to limitation on transfers to Aquatic Re-
sources Trust Fund) is amended by striking
“March 1, 2004 and inserting ‘‘October 1,
2009”".

(4) TECHNICAL CORRECTION.—The last sen-
tence of paragraph (2) of section 9504(b) is
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amended by striking ‘‘subparagraph (B)”,
and inserting ‘‘subparagraph (C)”.

(c) EXTENSION OF TAXES.—

(1) IN GENERAL.—The following provisions
are each amended by striking ‘2005 each
place it appears and inserting ¢‘2009’:

(A) Section 4041(a)(1)(C)(dii)(I) (relating to
rate of tax on certain buses).

(B) Section 4041(a)(2)(B) (relating to rate of
tax on special motor fuels).

(C) Section 4041(m)(1)(A) (relating to cer-
tain alcohol fuels produced from natural
gas).

(D) Section 4051(c) (relating to termination
of tax on heavy trucks and trailers).

(E) Section 4071(d) (relating to termination
of tax on tires).

(F) Section 4081(d)(1) (relating to termi-
nation of tax on gasoline, diesel fuel, and
kerosene).

(G) Section 4481(e) (relating to period tax
in effect).

(H) Section 4482(c)(4) (relating to taxable
period).

(I) Section 4482(d) (relating to special rule
for taxable period in which termination date
occurs).

(2) FLOOR STOCKS REFUNDS.—Section
6412(a)(1) (relating to floor stocks refunds) is
amended—

(A) by striking ‘2005’ each place it appears
and inserting ‘‘2009”’, and

(B) by striking ‘2006’ each place it appears
and inserting ‘‘2010”’.

(d) EXTENSION OF CERTAIN EXEMPTIONS.—
The following provisions are each amended
by striking ‘2005’ and inserting ‘‘2009°’:

(1) Section 4221(a) (relating to certain tax-
free sales).

(2) Section 4483(g) (relating to termination
of exemptions for highway use tax).

(e) EXTENSION OF DEPOSITS INTO, AND CER-
TAIN TRANSFERS FROM, TRUST FUND.—

(1) IN GENERAL.—Subsections (b), (c)(2),
(©)(3), (c)®(A)(1), and (c)(5)(A) of section 9503
(relating to the Highway Trust Fund) are
amended—

(A) by striking ‘2005’ each place it appears
and inserting ‘“2009”’, and

(B) by striking ‘2006’ each place it appears
and inserting ‘2010”°.

(2) CONFORMING AMENDMENTS TO LAND AND
WATER CONSERVATION FUND.—Section 201(b) of
the Land and Water Conservation Fund Act
of 1965 (16 U.S.C. 4601-11(b)) is amended—

(A) by striking ‘2003’ and inserting ‘2007,
and

(B) by striking ‘2004’ each place it appears
and inserting ‘‘2008°.

(f) EXTENSION OF TAX BENEFITS FOR QUALI-
FIED METHANOL AND ETHANOL FUEL PRO-
DUCED FROM COAL.—Section 4041(b)(2) (relat-
ing to qualified methanol and ethanol fuel)
is amended—

(1) by striking ‘2007’ in subparagraph
(C)(ii) and inserting ‘2010, and

(2) by striking ‘‘October 1, 2007 in sub-
paragraph (D) and inserting ‘‘January 1,
2011,

(g) PROHIBITION ON USE OF HIGHWAY AcC-
COUNT FOR RAIL PROJECTS.—Section 9503(c)
(relating to transfers from Highway Trust
Fund for certain repayments and credits) is
amended by adding at the end the following
new paragraph:

‘(6) PROHIBITION ON USE OF HIGHWAY AC-
COUNT FOR RAIL PROJECTS.—With respect to
projects beginning after the date of the en-
actment of this paragraph, no amount shall
be available from the Highway Account (as
defined in subsection (e)(5)(B)) for any rail
project.”.

(h) HIGHWAY TRUST FUND EXPENDITURES
FOR HIGHWAY USE TAX EVASION PROJECTS.—
From amounts available in the Highway
Trust Fund, there is authorized to be ex-
pended such sums as are necessary for high-
way use tax evasion projects.

CONGRESSIONAL RECORD — SENATE

(i) EFFECTIVE DATE.—The amendments
made by and provisions of this section shall
take effect on the date of the enactment of
this Act.

SEC. 5002. FULL ACCOUNTING OF FUNDS RE-
CEIVED BY THE HIGHWAY TRUST

FUND.

(a) IN GENERAL.—Section 9503(c) (relating
to transfers from Highway Trust Fund for
certain repayments and credits), as amended
by section 5001 of this Act, is amended by
striking paragraph (2) and redesignating
paragraphs (3), (4), (56), and (6) as paragraphs
(2), (3), (4), and (5), respectively.

(b) INTEREST ON UNEXPENDED BALANCES
CREDITED TO TRUST FUND.—Section 9503 (re-
lating to the Highway Trust Fund) is amend-
ed by striking subsection (f).

(¢) CONFORMING AMENDMENTS.—

(1) Section 9503(b)(4)(D) is amended by
striking ‘‘paragraph (4)(D) or (56)(B)”’ and in-
serting ‘‘paragraph (3)(D) or (4)(B)”’.

(2) Paragraph (2) of section 9503(c) (as re-
designated by subsection (a)) is amended by
adding at the end the following new sen-
tence: ‘“The amounts payable from the High-
way Trust Fund under this paragraph shall
be determined by taking into account only
the portion of the taxes which are deposited
into the Highway Trust Fund.”.

(3) Section 9504(a)(2) is amended by strik-
ing ‘‘section 9503(c)(4), section 9503(c)(5)’ and
inserting ‘‘section 9503(¢c)(3), section
9503(c)(4)”.

(4) Paragraph (2) of section 9504(b), as
amended by section 5001 of this Act, is
amended by striking ‘‘section 9503(c)(5)”’ and
inserting ‘‘section 9503(c)(4)”.

(5) Section 9504(e) is amended by striking
“‘section 9503(c)(4)”” and inserting ‘‘section
9503(c)(3)".

(d) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
section shall apply to amounts paid for
which no transfer from the Highway Trust
Fund has been made before April 1, 2004.

(2) INTEREST CREDITED.—The amendment
made by subsection (b) shall take effect on
the date of the enactment of this Act.

SEC. 5003. MODIFICATION OF ADJUSTMENTS OF
APPORTIONMENTS.

(a) IN GENERAL.—Section 9503(d) (relating
to adjustments for apportionments) is
amended—

(1) by striking ‘‘24-month’ in paragraph
(1)(B) and inserting ‘‘48-month’’, and

(2) by striking ‘2 YEARS’’ in the heading
for paragraph (3) and inserting ‘‘4 YEARS .

(b) MEASUREMENT OF NET HIGHWAY RE-
CEIPTS.—Section 9503(d) is amended by redes-
ignating paragraph (6) as paragraph (7) and
by inserting after paragraph (5) the following
new paragraph:

“(6) MEASUREMENT OF NET HIGHWAY RE-
CEIPTS.—For purposes of making any esti-
mate under paragraph (1) of net highway re-
ceipts for periods ending after the date speci-
fied in subsection (b)(1), the Secretary shall
treat—

““(A) each expiring provision of subsection
(b) which is related to appropriations or
transfers to the Highway Trust Fund to have
been extended through the end of the 48-
month period referred to in paragraph (1)(B),
and

‘“(B) with respect to each tax imposed
under the sections referred to in subsection
(b)(1), the rate of such tax during the 48-
month period referred to in paragraph (1)(B)
to be the same as the rate of such tax as in
effect on the date of such estimate.”.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of the enactment of this Act.
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Subtitle B—Volumetric Ethanol Excise Tax
Credit
SEC. 5101. SHORT TITLE.

This subtitle may be cited as the ‘Volu-
metric Ethanol Excise Tax Credit (VEETC)
Act of 2004”.

SEC. 5102. ALCOHOL AND BIODIESEL EXCISE TAX
CREDIT AND EXTENSION OF ALCO-
HOL FUELS INCOME TAX CREDIT.

(a) IN GENERAL.—Subchapter B of chapter
65 (relating to rules of special application) is
amended by inserting after section 6425 the
following new section:

“SEC. 6426. CREDIT FOR ALCOHOL FUEL AND BIO-
DIESEL MIXTURES.

‘‘(a) ALLOWANCE OF CREDITS.—There shall
be allowed as a credit against the tax im-
posed by section 4081 an amount equal to the
sum of—

‘(1) the alcohol fuel mixture credit, plus

‘(2) the biodiesel mixture credit.

““(b) ALCOHOL FUEL MIXTURE CREDIT.—

‘(1) IN GENERAL.—For purposes of this sec-
tion, the alcohol fuel mixture credit is the
product of the applicable amount and the
number of gallons of alcohol used by the tax-
payer in producing any alcohol fuel mixture
for sale or use in a trade or business of the
taxpayer.

‘(2) APPLICABLE AMOUNT.—For purposes of
this subsection—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the applicable amount is
52 cents (51 cents in the case of any sale or
use after 2004).

“(B) MIXTURES NOT CONTAINING ETHANOL.—
In the case of an alcohol fuel mixture in
which none of the alcohol consists of eth-
anol, the applicable amount is 60 cents.

‘(3) ALCOHOL FUEL MIXTURE.—For purposes
of this subsection, the term ‘alcohol fuel
mixture’ means a mixture of alcohol and a
taxable fuel which—

‘“(A) is sold by the taxpayer producing such
mixture to any person for use as a fuel,

‘“(B) is used as a fuel by the taxpayer pro-
ducing such mixture, or

‘(C) is removed from the refinery by a per-
son producing such mixture.

‘‘(4) OTHER DEFINITIONS.—For purposes of
this subsection—

““(A) ALCOHOL.—The term ‘alcohol’ includes
methanol and ethanol but does not include—

‘(i) alcohol produced from petroleum, nat-
ural gas, or coal (including peat), or

‘‘(ii) alcohol with a proof of less than 190
(determined without regard to any added de-
naturants).

Such term also includes an alcohol gallon
equivalent of ethyl tertiary butyl ether or
other ethers produced from such alcohol.

‘“(B) TAXABLE FUEL.—The term ‘taxable
fuel’ has the meaning given such term by
section 4083(a)(1).

¢(6) TERMINATION.—This subsection shall
not apply to any sale, use, or removal for
any period after December 31, 2010.

‘‘(c) BIODIESEL MIXTURE CREDIT.—

‘(1) IN GENERAL.—For purposes of this sec-
tion, the biodiesel mixture credit is the prod-
uct of the applicable amount and the number
of gallons of biodiesel used by the taxpayer
in producing any biodiesel mixture for sale
or use in a trade or business of the taxpayer.

‘(2) APPLICABLE AMOUNT.—For purposes of
this subsection—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the applicable amount is
50 cents.

‘(B) AMOUNT FOR AGRI-BIODIESEL.—In the
case of any biodiesel which is agri-biodiesel,
the applicable amount is $1.00.

‘(3) BIODIESEL MIXTURE.—For purposes of
this section, the term ‘biodiesel mixture’
means a mixture of biodiesel and diesel fuel
(as defined in section 4083(a)(3)), determined
without regard to any use of Kkerosene,
which—
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““(A) is sold by the taxpayer producing such
mixture to any person for use as a fuel,

‘(B) is used as a fuel by the taxpayer pro-
ducing such mixture, or

‘“(C) is removed from the refinery by a per-
son producing such mixture.

‘(4) CERTIFICATION FOR BIODIESEL.—NoO
credit shall be allowed under this section un-
less the taxpayer obtains a certification (in
such form and manner as prescribed by the
Secretary) from the producer of the biodiesel
which identifies the product produced and
the percentage of biodiesel and agri-biodiesel
in the product.

‘‘(5) OTHER DEFINITIONS.—Any term used in
this subsection which is also used in section
40A shall have the meaning given such term
by section 40A.

‘“(6) TERMINATION.—This subsection shall
not apply to any sale, use, or removal for
any period after December 31, 2006.

¢“(d) MIXTURE NOT USED AS A FUEL, ETC.—

‘(1) IMPOSITION OF TAX.—If—

““(A) any credit was determined under this
section with respect to alcohol or biodiesel
used in the production of any alcohol fuel
mixture or biodiesel mixture, respectively,
and

“(B) any person—

‘‘(i) separates the alcohol or biodiesel from
the mixture, or

‘“(ii) without separation, uses the mixture
other than as a fuel,

then there is hereby imposed on such person
a tax equal to the product of the applicable
amount and the number of gallons of such al-
cohol or biodiesel.

‘(2) APPLICABLE LAWS.—AIll provisions of
law, including penalties, shall, insofar as ap-
plicable and not inconsistent with this sec-
tion, apply in respect of any tax imposed
under paragraph (1) as if such tax were im-
posed by section 4081 and not by this section.

‘“(e) COORDINATION WITH EXEMPTION FROM
EXCISE TAX.—Rules similar to the rules
under section 40(c) shall apply for purposes
of this section.”.

(b) REGISTRATION REQUIREMENT.—Section
4101(a)(1) (relating to registration), as
amended by sections 5211 and 5242 of this
Act, is amended by inserting ‘‘and every per-
son producing or importing biodiesel (as de-
fined in section 40A(d)(1)) or alcohol (as de-
fined in section 6426(b)(4)(A))’’ after ‘‘4081.

(c) ADDITIONAL AMENDMENTS.—

(1) Section 40(c) is amended by striking
“subsection (b)(2), (k), or (m) of section 4041,
section 4081(c), or section 4091(c)”’ and insert-
ing ‘‘section 4041(b)(2), section 6426, or sec-
tion 6427(e)”.

(2) Paragraph (4) of section 40(d) is amend-
ed to read as follows:

‘‘(4) VOLUME OF ALCOHOL.—For purposes of
determining under subsection (a) the number
of gallons of alcohol with respect to which a
credit is allowable under subsection (a), the
volume of alcohol shall include the volume
of any denaturant (including gasoline) which
is added under any formulas approved by the
Secretary to the extent that such dena-
turants do not exceed 5 percent of the vol-
ume of such alcohol (including dena-
turants).”.

(3) Section 40(e)(1) is amended—

(A) by striking ‘2007’ in subparagraph (A)
and inserting ‘‘2010”°, and

(B) by striking ‘2008’ in subparagraph (B)
and inserting ‘‘2011”’.

(4) Section 40(h) is amended—

(A) by striking ‘2007 in paragraph (1) and
inserting ‘‘2010”’, and

(B) by striking ‘‘, 2006, or 2007’ in the table
contained in paragraph (2) and inserting
“‘through 2010”".

(5) Section 4041(b)(2)(B) is amended by
striking ‘‘a substance other than petroleum
or natural gas’ and inserting ‘‘coal (includ-
ing peat)”.
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(6) Section 4041 is amended by striking sub-
section (k).

(7) Section 4081 is amended by striking sub-
section (c).

(8) Paragraph (2) of section 4083(a) is
amended to read as follows:

“(2) GASOLINE.—The term ‘gasoline’—

‘“(A) includes any gasoline blend, other
than qualified methanol or ethanol fuel (as
defined in section 4041(b)(2)(B)), partially ex-
empt methanol or ethanol fuel (as defined in
section 4041(m)(2)), or a denatured alcohol,
and

‘(B) includes, to the extent prescribed in
regulations—

‘(i) any gasoline blend stock, and

‘(i) any product commonly used as an ad-
ditive in gasoline (other than alcohol).

For purposes of subparagraph (B)(i), the term
‘gasoline blend stock’ means any petroleum
product component of gasoline.”’.

(9) Section 6427 is amended by inserting
after subsection (d) the following new sub-
section:

‘“(e) ALCOHOL OR BIODIESEL USED To
PRODUCE ALCOHOL FUEL AND BIODIESEL MIX-
TURES OR USED AS FUELS.—Except as pro-
vided in subsection (k)—

(1) USED TO PRODUCE A MIXTURE.—If any
person produces a mixture described in sec-
tion 6426 in such person’s trade or business,
the Secretary shall pay (without interest) to
such person an amount equal to the alcohol
fuel mixture credit or the biodiesel mixture
credit with respect to such mixture.

‘“(2) USED AS FUEL.—If alcohol (as defined
in section 40(d)(1)) or biodiesel (as defined in
section 40A(d)(1)) or agri-biodiesel (as defined
in section 40A(d)(2)) which is not in a mix-
ture described in section 6426—

““(A) is used by any person as a fuel in a
trade or business, or

‘“(B) is sold by any person at retail to an-
other person and placed in the fuel tank of
such person’s vehicle,
the Secretary shall pay (without interest) to
such person an amount equal to the alcohol
credit (as determined under section 40(b)(2))
or the biodiesel credit (as determined under
section 40A(b)(2)) with respect to such fuel.

‘(3) COORDINATION WITH OTHER REPAYMENT
PROVISIONS.—No amount shall be payable
under paragraph (1) with respect to any mix-
ture with respect to which an amount is al-
lowed as a credit under section 6426.

‘“(4) TERMINATION.—This subsection shall
not apply with respect to—

‘“(A) any alcohol fuel mixture (as defined
in section 6426(b)(3)) or alcohol (as so de-
fined) sold or used after December 31, 2010,
and

‘(B) any biodiesel mixture (as defined in
section 6426(c)(3)) or biodiesel (as so defined)
or agri-biodiesel (as so defined) sold or used
after December 31, 2006.”’.

(10) Section 6427(i)(3) is amended—

(A) by striking ‘‘subsection (f)’’ both places
it appears in subparagraph (A) and inserting
‘‘subsection (e)(1)’,

(B) by striking ‘‘gasoline, diesel fuel, or
kerosene used to produce a qualified alcohol
mixture (as defined in section 4081(c)(3))” in
subparagraph (A) and inserting ‘‘a mixture
described in section 6426,

(C) by adding at the end of subparagraph
(A) the following new flush sentence:

“In the case of an electronic claim, this sub-
paragraph shall be applied without regard to
clause (i).”,

(D) by striking ‘‘subsection (f)(1)” in sub-
paragraph (B) and inserting ‘‘subsection
(e)x@)”,

(E) by striking ‘20 days of the date of the
filing of such claim’’ in subparagraph (B) and
inserting ‘‘45 days of the date of the filing of
such claim (20 days in the case of an elec-
tronic claim)’’, and
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(F) by striking ‘‘ALCOHOL MIXTURE” in the
heading and inserting ‘‘ALCOHOL FUEL AND
BIODIESEL MIXTURE’.

(11) Section 9503(b)(1) is amended by adding
at the end the following new flush sentence:
“For purposes of this paragraph, taxes re-
ceived under sections 4041 and 4081 shall be
determined without reduction for credits
under section 6426."".

(12) Section 9503(b)(4), as amended by sec-
tion 5101 of this Act, is amended—

(A) by adding ‘“‘or’”’ at the end of subpara-
graph (C),

(B) by striking the comma at the end of
subparagraph (D)(iii) and inserting a period,
and

(C) by striking subparagraphs (E) and (F).

(13) The table of sections for subchapter B
of chapter 65 is amended by inserting after
the item relating to section 6425 the fol-
lowing new item:

‘“Sec. 6426. Credit for alcohol fuel and
biodiesel mixtures.”.

(14) TARIFF SCHEDULE.—Headings 9901.00.50
and 9901.00.52 of the Harmonized Tariff
Schedule of the United States (19 U.S.C. 3007)
are each amended in the effective period col-
umn by striking ‘10/1/2007°’ each place it ap-
pears and inserting ¢‘1/1/2011°°.

(d) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection, the amendments
made by this section shall apply to fuel sold
or used after September 30, 2004.

2) REGISTRATION REQUIREMENT.—The
amendment made by subsection (b) shall
take effect on April 1, 2005.

(3) EXTENSION OF ALCOHOL FUELS CREDIT.—
The amendments made by paragraphs (3), (4),
and (14) of subsection (c) shall take effect on
the date of the enactment of this Act.

(4) REPEAL OF GENERAL FUND RETENTION OF
CERTAIN ALCOHOL FUELS TAXES.—The amend-
ments made by subsection (¢)(12) shall apply
to fuel sold or used after September 30, 2003.

(e) FORMAT FOR FILING.—The Secretary of
the Treasury shall describe the electronic
format for filing claims described in section
6427(1)(3)(B) of the Internal Revenue Code of
1986 (as amended by subsection (¢)(10)(C)) not
later than September 30, 2004.

SEC. 5103. BIODIESEL INCOME TAX CREDIT.

(a) IN GENERAL.—Subpart D of part IV of
subchapter A of chapter 1 (relating to busi-
ness related credits) is amended by inserting
after section 40 the following new section:
“SEC. 40A. BIODIESEL USED AS FUEL.

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the biodiesel fuels credit determined
under this section for the taxable year is an
amount equal to the sum of—

‘(1) the biodiesel mixture credit, plus

‘“(2) the biodiesel credit.

‘“(b) DEFINITION OF BIODIESEL MIXTURE
CREDIT AND BIODIESEL CREDIT.—For purposes
of this section—

‘(1) BIODIESEL MIXTURE CREDIT.—

‘““(A) IN GENERAL.—The biodiesel mixture
credit of any taxpayer for any taxable year
is 50 cents for each gallon of biodiesel used
by the taxpayer in the production of a quali-
fied biodiesel mixture.

‘(B) QUALIFIED BIODIESEL MIXTURE.—The
term ‘qualified biodiesel mixture’ means a
mixture of biodiesel and diesel fuel (as de-
fined in section 4083(a)(3)), determined with-
out regard to any use of kerosene, which—

‘‘(i) is sold by the taxpayer producing such
mixture to any person for use as a fuel, or

‘“(ii) is used as a fuel by the taxpayer pro-
ducing such mixture.

‘“(C) SALE OR USE MUST BE IN TRADE OR
BUSINESS, ETC.—Biodiesel used in the produc-
tion of a qualified biodiesel mixture shall be
taken into account—

‘(i) only if the sale or use described in sub-
paragraph (B) is in a trade or business of the
taxpayer, and
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‘‘(ii) for the taxable year in which such
sale or use occurs.

(D) CASUAL OFF-FARM PRODUCTION NOT ELI-
GIBLE.—No credit shall be allowed under this
section with respect to any casual off-farm
production of a qualified biodiesel mixture.

“(2) BIODIESEL CREDIT.—

““(A) IN GENERAL.—The biodiesel credit of
any taxpayer for any taxable year is 50 cents
for each gallon of biodiesel which is not in a
mixture with diesel fuel and which during
the taxable year—

‘(i) is used by the taxpayer as a fuel in a
trade or business, or

‘‘(ii) is sold by the taxpayer at retail to a
person and placed in the fuel tank of such
person’s vehicle.

‘“(B) USER CREDIT NOT TO APPLY TO BIO-
DIESEL SOLD AT RETAIL.—No credit shall be
allowed under subparagraph (A)(i) with re-
spect to any biodiesel which was sold in a re-
tail sale described in subparagraph (A)(ii).

‘(3) CREDIT FOR AGRI-BIODIESEL.—In the
case of any biodiesel which is agri-biodiesel,
paragraphs (1)(A) and (2)(A) shall be applied
by substituting ‘$1.00° for ‘50 cents’.

‘“(4) CERTIFICATION FOR BIODIESEL.—NoO
credit shall be allowed under this section un-
less the taxpayer obtains a certification (in
such form and manner as prescribed by the
Secretary) from the producer or importer of
the biodiesel which identifies the product
produced and the percentage of biodiesel and
agri-biodiesel in the product.

‘“(c) COORDINATION WITH CREDIT AGAINST
EXCISE TAX.—The amount of the credit de-
termined under this section with respect to
any biodiesel shall be properly reduced to
take into account any benefit provided with
respect to such biodiesel solely by reason of
the application of section 6426 or 6427(e).

‘‘(d) DEFINITIONS AND SPECIAL RULES.—For
purposes of this section—

‘(1) BIODIESEL.—The term  ‘biodiesel’
means the monoalkyl esters of long chain
fatty acids derived from plant or animal
matter which meet—

‘““(A) the registration requirements for
fuels and fuel additives established by the
Environmental Protection Agency under sec-
tion 211 of the Clean Air Act (42 U.S.C. 7545),
and

‘(B) the requirements of the American So-
ciety of Testing and Materials D6751.

‘“(2) AGRI-BIODIESEL.—The term ‘agri-bio-
diesel’ means biodiesel derived solely from
virgin oils, including esters derived from vir-
gin vegetable oils from corn, soybeans, sun-
flower seeds, cottonseeds, canola, crambe,
rapeseeds, safflowers, flaxseeds, rice bran,
and mustard seeds, and from animal fats.

‘“(3) MIXTURE OR BIODIESEL NOT USED AS A
FUEL, ETC.—

“(A) MIXTURES.—If—

‘(1) any credit was determined under this
section with respect to biodiesel used in the
production of any qualified biodiesel mix-
ture, and

‘“(ii) any person—

““(I) separates the biodiesel from the mix-
ture, or

‘(IT) without separation, uses the mixture
other than as a fuel,

then there is hereby imposed on such person
a tax equal to the product of the rate appli-
cable under subsection (b)(1)(A) and the
number of gallons of such biodiesel in such
mixture.

‘(B) BIODIESEL.—If—

‘(i) any credit was determined under this
section with respect to the retail sale of any
biodiesel, and

‘‘(ii) any person mixes such biodiesel or
uses such biodiesel other than as a fuel,
then there is hereby imposed on such person
a tax equal to the product of the rate appli-
cable under subsection (b)(2)(A) and the
number of gallons of such biodiesel.
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“(C) APPLICABLE LAWS.—AIll provisions of
law, including penalties, shall, insofar as ap-
plicable and not inconsistent with this sec-
tion, apply in respect of any tax imposed
under subparagraph (A) or (B) as if such tax
were imposed by section 4081 and not by this
chapter.

‘‘(4) PASS-THRU IN THE CASE OF ESTATES AND
TRUSTS.—Under regulations prescribed by
the Secretary, rules similar to the rules of
subsection (d) of section 52 shall apply.

‘‘(e) TERMINATION.—This section shall not
apply to any sale or use after December 31,
2006.".

(b) CREDIT TREATED AS PART OF GENERAL
BUSINESS CREDIT.—Section 38(b) (relating to
current year business credit) is amended by
striking ‘‘plus’ at the end of paragraph (14),
by striking the period at the end of para-
graph (15) and inserting ‘‘, plus”’, and by add-
ing at the end the following new paragraph:

‘“(16) the biodiesel fuels credit determined
under section 40A(a).”.

(¢) CONFORMING AMENDMENTS.—

(1) Section 39(d) is amended by adding at
the end the following new paragraph:

“(11) NO CARRYBACK OF BIODIESEL FUELS
CREDIT BEFORE EFFECTIVE DATE.—No portion
of the unused business credit for any taxable
year which is attributable to the biodiesel
fuels credit determined under section 40A
may be carried back to a taxable year ending
on or before September 30, 2004.”".

(2)(A) Section 87 is amended to read as fol-
lows:

“SEC. 87. ALCOHOL AND BIODIESEL FUELS CRED-
ITS.

“‘Gross income includes—

‘(1) the amount of the alcohol fuels credit
determined with respect to the taxpayer for
the taxable year under section 40(a), and

‘“(2) the biodiesel fuels credit determined
with respect to the taxpayer for the taxable
year under section 40A(a).”.

(B) The item relating to section 87 in the
table of sections for part II of subchapter B
of chapter 1 is amended by striking ‘‘fuel
credit” and inserting ‘‘and biodiesel fuels
credits”’.

(3) Section 196(c) is amended by striking
“‘and” at the end of paragraph (9), by strik-
ing the period at the end of paragraph (10)
and inserting ‘‘, and’’, and by adding at the
end the following new paragraph:

“(11) the biodiesel fuels credit determined
under section 40A(a).”’.

(4) The table of sections for subpart D of
part IV of subchapter A of chapter 1 is
amended by adding after the item relating to
section 40 the following new item:

‘“‘Sec. 40A. Biodiesel used as fuel.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to fuel pro-
duced, and sold or used, after September 30,
2004, in taxable years ending after such date.

Subtitle C—Fuel Fraud Prevention
SEC. 5200. SHORT TITLE.
This subtitle may be cited as the ‘‘Fuel
Fraud Prevention Act of 2004,
PART I—AVIATION JET FUEL
SEC. 5211. TAXATION OF AVIATION-GRADE KER-
OSENE.

(a) RATE OF TAX.—

(1) IN GENERAL.—Subparagraph (A) of sec-
tion 4081(a)(2) is amended by striking ‘“‘and”
at the end of clause (ii), by striking the pe-
riod at the end of clause (iii) and inserting ‘‘,
and’’, and by adding at the end the following
new clause:

‘“(iv) in the case of aviation-grade Kker-
osene, 21.8 cents per gallon.”.

(2) COMMERCIAL AVIATION.—Paragraph (2) of
section 4081(a) is amended by adding at the
end the following new subparagraph:

¢“(C) TAXES IMPOSED ON FUEL USED IN COM-
MERCIAL AVIATION.—In the case of aviation-
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grade kerosene which is removed from any
refinery or terminal directly into the fuel
tank of an aircraft for use in commercial
aviation, the rate of tax under subparagraph
(A)(iv) shall be 4.3 cents per gallon.”’.

(3) NONTAXABLE USES.—

(A) IN GENERAL.—Section 4082 is amended
by redesignating subsections (e) and (f) as
subsections (f) and (g), respectively, and by
inserting after subsection (d) the following
new subsection:

‘“(e) AVIATION-GRADE KEROSENE.—In the
case of aviation-grade kerosene which is ex-
empt from the tax imposed by section 4041(c)
(other than by reason of a prior imposition
of tax) and which is removed from any refin-
ery or terminal directly into the fuel tank of
an aircraft, the rate of tax under section
4081(a)(2)(A)(iv) shall be zero.”.

(B) CONFORMING AMENDMENTS.—

(i) Subsection (b) of section 4082 is amend-
ed by adding at the end the following new
flush sentence: ‘“The term ‘nontaxable use’
does not include the use of aviation-grade
kerosene in an aircraft.”.

(ii) Section 4082(d) is amended by striking
paragraph (1) and by redesignating para-
graphs (2) and (3) as paragraphs (1) and (2),
respectively.

(4) NONAIRCRAFT USE OF AVIATION-GRADE
KEROSENE.—

(A) IN GENERAL.—Subparagraph (B) of sec-
tion 4041(a)(1) is amended by adding at the
end the following new sentence: ‘‘This sub-
paragraph shall not apply to aviation-grade
kerosene.”’.

(B) CONFORMING AMENDMENT.—The heading
for paragraph (1) of section 4041(a) is amend-
ed by inserting ‘‘AND KEROSENE’ after ‘‘DIE-
SEL FUEL’’.

(b) COMMERCIAL AVIATION.—Section 4083 is
amended redesignating subsections (b) and
(c) as subsections (c) and (d), respectively,
and by inserting after subsection (a) the fol-
lowing new subsection:

‘“(b) COMMERCIAL AVIATION.—For purposes
of this subpart, the term ‘commercial avia-
tion’ means any use of an aircraft in a busi-
ness of transporting persons or property for
compensation or hire by air, unless properly
allocable to any transportation exempt from
the taxes imposed by section 4261 and 4271 by
reason of section 4281 or 4282 or by reason of
section 4261(h).”.

(c) REFUNDS.—

(1) IN GENERAL.—Paragraph (4) of section
6427(1) is amended to read as follows:

‘(4) REFUNDS FOR AVIATION-GRADE KER-
OSENE.—

‘‘(A) NO REFUND OF CERTAIN TAXES ON FUEL
USED IN COMMERCIAL AVIATION.—In the case of
aviation-grade kerosene used in commercial
aviation (as defined in section 4083(b)) (other
than supplies for vessels or aircraft within
the meaning of section 4221(d)(3)), paragraph
(1) shall not apply to so much of the tax im-
posed by section 4081 as is attributable to—

‘(i) the Leaking Underground Storage
Tank Trust Fund financing rate imposed by
such section, and

‘‘(ii) so much of the rate of tax specified in
section 4081(a)(2)(A)(iv) as does not exceed 4.3
cents per gallon.

“(B) PAYMENT TO ULTIMATE, REGISTERED
VENDOR.—With respect to aviation-grade ker-
osene, if the ultimate purchaser of such ker-
osene waives (at such time and in such form
and manner as the Secretary shall prescribe)
the right to payment under paragraph (1)
and assigns such right to the ultimate ven-
dor, then the Secretary shall pay the amount
which would be paid under paragraph (1) to
such ultimate vendor, but only if such ulti-
mate vendor—

‘(i) is registered under section 4101, and

‘‘(ii) meets the requirements of subpara-
graph (A), (B), or (D) of section 6416(a)(1).”’.
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(2) TIME FOR FILING CLAIMS.—Paragraph (4)
of section 6427(1) is amended by striking
“subsection (1)(5)”’ and inserting ‘‘paragraph
(4)(B) or (5) of subsection (1)”".

(3) CONFORMING AMENDMENT.—Subpara-
graph (B) of section 6427(1)(2) is amended to
read as follows:

‘(B) in the case of aviation-grade Kker-
osene—

‘(i) any use which is exempt from the tax
imposed by section 4041(c) other than by rea-
son of a prior imposition of tax, or

‘‘(ii) any use in commercial aviation (with-
in the meaning of section 4083(b)).”.

(d) REPEAL OF PRIOR TAXATION OF AVIATION
FUEL.—

(1) IN GENERAL.—Part III of subchapter A of
chapter 32 is amended by striking subpart B
and by redesignating subpart C as subpart B.

(2) CONFORMING AMENDMENTS.—

(A) Section 4041(c) is amended to read as
follows:

‘‘(c) AVIATION-GRADE KEROSENE.—

‘(1) IN GENERAL.—There is hereby imposed
a tax upon aviation-grade kerosene—

‘“‘(A) sold by any person to an owner, les-
see, or other operator of an aircraft for use
in such aircraft, or

‘“(B) used by any person in an aircraft un-
less there was a taxable sale of such fuel
under subparagraph (A).

‘(2) EXEMPTION FOR PREVIOUSLY TAXED
FUEL.—No tax shall be imposed by this sub-
section on the sale or use of any aviation-
grade kerosene if tax was imposed on such
liquid under section 4081 and the tax thereon
was not credited or refunded.

‘“(3) RATE OF TAX.—The rate of tax imposed
by this subsection shall be the rate of tax
specified in section 4081(a)(2)(A)(iv) which is
in effect at the time of such sale or use.”’.

(B) Section 4041(d)(2) is amended by strik-
ing ‘‘section 4091 and inserting ‘‘section
4081°.

(C) Section 4041 is amended by striking
subsection (e).

(D) Section 4041 is amended by striking
subsection (i).

(E) Section 4041(m)(1) is amended to read
as follows:

‘(1) IN GENERAL.—In the case of the sale or
use of any partially exempt methanol or eth-
anol fuel, the rate of the tax imposed by sub-
section (a)(2) shall be—

“(A) after September 30, 1997, and before
September 30, 2009—

‘(i) in the case of fuel none of the alcohol
in which consists of ethanol, 9.15 cents per
gallon, and

‘‘(ii) in any other case, 11.3 cents per gal-
lon, and

‘(B) after September 30, 2009—

‘(i) in the case of fuel none of the alcohol
in which consists of ethanol, 2.15 cents per
gallon, and

‘‘(ii) in any other case, 4.3 cents per gal-
lon.”.

(F) Sections 4101(a), 4103, 4221(a), and 6206
are each amended by striking ‘¢, 4081, or
4091’ and inserting ‘‘or 4081°°.

(G) Section 6416(b)(2) is amended by strik-
ing ‘4091 or’’.

(H) Section 6416(b)(3) is amended by strik-
ing ‘“‘or 4091’ each place it appears.

(I) Section 6416(d) is amended by striking
‘“‘or to the tax imposed by section 4091 in the
case of refunds described in section 4091(d)’’.

(J) Section 6427 is amended by striking
subsection (f).

(K) Section 6427(j)(1) is amended by strik-
ing ‘¢, 4081, and 4091 and inserting ‘‘and
4081”°.

(L)1) Section 6427(1)(1) is amended to read
as follows:

‘(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection and in subsection
(k), if any diesel fuel or kerosene on which
tax has been imposed by section 4041 or 4081
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is used by any person in a nontaxable use,
the Secretary shall pay (without interest) to
the ultimate purchaser of such fuel an
amount equal to the aggregate amount of
tax imposed on such fuel under section 4041
or 4081, as the case may be, reduced by any
refund paid to the ultimate vendor under
paragraph (4)(B).”.

(ii) Paragraph (5)(B) of section 6427(1) is
amended by striking ‘‘Paragraph (1)(A) shall
not apply to kerosene’ and inserting ‘‘Para-
graph (1) shall not apply to kerosene (other
than aviation-grade kerosene)’.

(M) Subparagraph (B) of section 6724(d)(1)
is amended by striking clause (xv) and by re-
designating the succeeding clauses accord-
ingly.

(N) Paragraph (2) of section 6724(d) is
amended by striking subparagraph (W) and
by redesignating the succeeding subpara-
graphs accordingly.

(O) Paragraph (1) of section 9502(b) is
amended by adding ‘‘and’ at the end of sub-
paragraph (B) and by striking subparagraphs
(C) and (D) and inserting the following new
subparagraph:

“(C) section 4081 with respect to aviation
gasoline and aviation-grade kerosene, and”’.

(P) The last sentence of section 9502(b) is

amended to read as follows:
“There shall not be taken into account
under paragraph (1) so much of the taxes im-
posed by section 4081 as are determined at
the rate specified in section 4081(a)(2)(B).”.

(Q) Subsection (b) of section 9508 is amend-
ed by striking paragraph (3) and by redesig-
nating paragraphs (4) and (5) as paragraphs
(3) and (4), respectively.

(R) Section 9508(c)(2)(A) is amended by
striking ‘‘sections 4081 and 4091’ and insert-
ing ‘‘section 4081”°.

(S) The table of subparts for part III of sub-
chapter A of chapter 32 is amended to read as
follows:

‘““Subpart A. Motor and aviation fuels.
‘““‘Subpart B. Special provisions applicable to
fuels tax.”.

(T) The heading for subpart A of part III of
subchapter A of chapter 32 is amended to
read as follows:

“Subpart A—Motor and Aviation Fuels”.

(U) The heading for subpart B of part III of
subchapter A of chapter 32 is amended to
read as follows:

“Subpart B—Special Provisions Applicable to
Fuels Tax”.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to aviation-
grade kerosene removed, entered, or sold
after September 30, 2004.

(f) FLOOR STOCKS TAX.—

(1) IN GENERAL.—There is hereby imposed
on aviation-grade kerosene held on October
1, 2004, by any person a tax equal to—

(A) the tax which would have been imposed
before such date on such kerosene had the
amendments made by this section been in ef-
fect at all times before such date, reduced by

(B) the tax imposed before such date under
section 4091 of the Internal Revenue Code of
1986, as in effect on the day before the date
of the enactment of this Act.

(2) LIABILITY FOR TAX AND METHOD OF PAY-
MENT.—

(A) LIABILITY FOR TAX.—The person holding
the kerosene on October 1, 2004, to which the
tax imposed by paragraph (1) applies shall be
liable for such tax.

(B) METHOD AND TIME FOR PAYMENT.—The
tax imposed by paragraph (1) shall be paid at
such time and in such manner as the Sec-
retary of the Treasury shall prescribe, in-
cluding the nonapplication of such tax on de
minimis amounts of kerosene.

(3) TRANSFER OF FLOOR STOCK TAX REVE-
NUES TO TRUST FUNDS.—For purposes of de-
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termining the amount transferred to any
trust fund, the tax imposed by this sub-
section shall be treated as imposed by sec-
tion 4081 of the Internal Revenue Code of
1986—

(A) at the Leaking Underground Storage
Tank Trust Fund financing rate under such
section to the extent of 0.1 cents per gallon,
and

(B) at the rate under section
4081(a)(2)(A)(iv) to the extent of the remain-
der.

(4) HELD BY A PERSON.—For purposes of this
section, kerosene shall be considered as held
by a person if title thereto has passed to
such person (whether or not delivery to the
person has been made).

(6) OTHER LAWS APPLICABLE.—AIl provi-
sions of law, including penalties, applicable
with respect to the tax imposed by section
4081 of such Code shall, insofar as applicable
and not inconsistent with the provisions of
this subsection, apply with respect to the
floor stock tax imposed by paragraph (1) to
the same extent as if such tax were imposed
by such section.

SEC. 5212. TRANSFER OF CERTAIN AMOUNTS
FROM THE AIRPORT AND AIRWAY
TRUST FUND TO THE HIGHWAY
TRUST FUND TO REFLECT HIGHWAY
USE OF JET FUEL.

(a) IN GENERAL.—Section 9502(d) is amend-
ed by adding at the end the following new
paragraph:

“(7) TRANSFERS FROM THE TRUST FUND TO
THE HIGHWAY TRUST FUND TO REFLECT HIGH-
WAY USE OF JET FUEL.—

‘“(A) IN GENERAL.—The Secretary shall pay
from the Airport and Airway Trust Fund
into the Highway Trust Fund—

‘(1) $395,000,000 in fiscal year 2005,

‘(i) $425,000,000 in fiscal year 2006,

(iii) $429,000,000 in fiscal year 2007,

““(iv) $432,000,000 in fiscal year 2008, and

““(v) $435,000,000 in fiscal year 2009.

“(B) AMOUNTS TRANSFERRED TO MASS TRAN-
SIT ACCOUNT.—The Secretary shall transfer 11
percent of the amounts paid into the High-
way Trust Fund under subparagraph (A) to
the Mass Transit Account established under
section 9503(e).”".

(b) CONFORMING AMENDMENTS.—

(1) Subsection (a) of section 9503 is amend-
ed—

(A) by striking ‘‘appropriated or credited”’
and inserting ‘‘paid, appropriated, or cred-
ited”’, and

(B) by striking ‘‘or section 9602(b)’’ and in-
serting ‘¢, section 9502(d)(7), or section
9602(b)”’.

(2) Subsection (e)(1) of section 9503 is
amended by striking ‘‘or section 9602(b)’’ and
inserting ‘¢, section 9502(d)(7), or section
9602(b)”’.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall take effect on Oc-
tober 1, 2004.

PART II—DYED FUEL
SEC. 5221. DYE INJECTION EQUIPMENT.

(a) IN GENERAL.—Section 4082(a)(2) (relat-
ing to exemptions for diesel fuel and ker-
osene) is amended by inserting ‘‘by mechan-
ical injection’ after ‘‘indelibly dyed’’.

(b) DYE INJECTOR SECURITY.—Not later
than June 30, 2004, the Secretary of the
Treasury shall issue regulations regarding
mechanical dye injection systems described
in the amendment made by subsection (a),
and such regulations shall include standards
for making such systems tamper resistant.

(¢) PENALTY FOR TAMPERING WITH OR FAIL-
ING TO MAINTAIN SECURITY REQUIREMENTS
FOR MECHANICAL DYE INJECTION SYSTEMS.—

(1) IN GENERAL.—Part I of subchapter B of
chapter 68 (relating to assessable penalties)
is amended by adding after section 6715 the
following new section:
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“SEC. 6715A. TAMPERING WITH OR FAILING TO
MAINTAIN SECURITY REQUIRE-
MENTS FOR MECHANICAL DYE IN-
JECTION SYSTEMS.

‘‘(a) IMPOSITION OF PENALTY—

‘(1) TAMPERING.—If any person tampers
with a mechanical dye injection system used
to indelibly dye fuel for purposes of section
4082, then such person shall pay a penalty in
addition to the tax (if any).

‘(2) FAILURE TO MAINTAIN SECURITY RE-
QUIREMENTS.—If any operator of a mechan-
ical dye injection system used to indelibly
dye fuel for purposes of section 4082 fails to
maintain the security standards for such
system as established by the Secretary, then
such operator shall pay a penalty.

“(b) AMOUNT OF PENALTY.—The amount of
the penalty under subsection (a) shall be—

‘(1) for each violation described in para-
graph (1), the greater of—

““(A) $25,000, or

‘“(B) $10 for each gallon of fuel involved,
and

¢“(2) for each—

““(A) failure to maintain security standards
described in paragraph (2), $1,000, and

‘(B) failure to correct a violation de-
scribed in paragraph (2), $1,000 per day for
each day after which such violation was dis-
covered or such person should have reason-
ably known of such violation.

‘“(c) JOINT AND SEVERAL LIABILITY.—

‘(1) IN GENERAL.—If a penalty is imposed
under this section on any business entity,
each officer, employee, or agent of such enti-
ty or other contracting party who willfully
participated in any act giving rise to such
penalty shall be jointly and severally liable
with such entity for such penalty.

‘(2) AFFILIATED GROUPS.—If a business en-
tity described in paragraph (1) is part of an
affiliated group (as defined in section
1504(a)), the parent corporation of such enti-
ty shall be jointly and severally liable with
such entity for the penalty imposed under
this section.”.

(2) CLERICAL AMENDMENT.—The table of
sections for part I of subchapter B of chapter
68 is amended by adding after the item re-
lated to section 6715 the following new item:

‘“Sec. 6715A. Tampering with or failing to
maintain security requirements
for mechanical dye injection
systems.”.

(d) EFFECTIVE DATE.—The amendments
made by subsections (a) and (c¢) shall take ef-
fect 180 days after the date on which the Sec-
retary issues the regulations described in
subsection (b).

SEC. 5222. ELIMINATION OF ADMINISTRATIVE RE-

VIEW FOR TAXABLE USE OF DYED
FUEL.

(a) IN GENERAL.—Section 6715 is amended
by inserting at the end the following new
subsection:

“‘(e) NO ADMINISTRATIVE APPEAL FOR THIRD
AND SUBSEQUENT VIOLATIONS.—In the case of
any person who is found to be subject to the
penalty under this section after a chemical
analysis of such fuel and who has been penal-
ized under this section at least twice after
the date of the enactment of this subsection,
no administrative appeal or review shall be
allowed with respect to such finding except
in the case of a claim regarding—

‘(1) fraud or mistake in the chemical anal-
ysis, or

“(2) mathematical calculation of the
amount of the penalty.”’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to penalties
assessed after the date of the enactment of
this Act.

SEC. 5223. PENALTY ON UNTAXED CHEMICALLY

ALTERED DYED FUEL MIXTURES.

(a) IN GENERAL.—Section 6715(a) (relating

to dyed fuel sold for use or used in taxable
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use, etc.) is amended by striking ‘‘or” in
paragraph (2), by inserting ‘‘or’’ at the end of
paragraph (3), and by inserting after para-
graph (3) the following new paragraph:

‘“(4) any person who has knowledge that a
dyed fuel which has been altered as described
in paragraph (3) sells or holds for sale such
fuel for any use which the person knows or
has reason to know is not a nontaxable use
of such fuel,”.

(b) CONFORMING AMENDMENT.—Section
6715(a)(3) is amended by striking ‘‘alters, or
attempts to alter,” and inserting ‘‘alters,
chemically or otherwise, or attempts to so
alter,”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of the enactment of this Act.

SEC. 5224. TERMINATION OF DYED DIESEL USE
BY INTERCITY BUSES.

(a) IN GENERAL.—Paragraph (3) of section
4082(b) (relating to nontaxable use) is amend-
ed to read as follows:

‘“(3) any use
4041(a)(1)(C)({i1)(ID).”.

(b) ULTIMATE VENDOR REFUND.—Subsection
(b) of section 6427 is amended by adding at
the end the following new paragraph:

‘“(4) REFUNDS FOR USE OF DIESEL FUEL IN
CERTAIN INTERCITY BUSES.—

‘“(A) IN GENERAL.—With respect to any fuel
to which paragraph (2)(A) applies, if the ulti-
mate purchaser of such fuel waives (at such
time and in such form and manner as the
Secretary shall prescribe) the right to pay-
ment under paragraph (1) and assigns such
right to the ultimate vendor, then the Sec-
retary shall pay the amount which would be
paid under paragraph (1) to such ultimate
vendor, but only if such ultimate vendor—

‘(1) is registered under section 4101, and

‘“(ii) meets the requirements of subpara-
graph (A), (B), or (D) of section 6416(a)(1).

‘(B) CREDIT CARDS.—For purposes of this
paragraph, if the sale of such fuel is made by
means of a credit card, the person extending
credit to the ultimate purchaser shall be
deemed to be the ultimate vendor.”.

(c) PAYMENT OF REFUNDS.—Subparagraph
(A) of section 6427(i)(4), as amended by sec-
tion 5211 of this Act, is amended by inserting
‘‘subsections (b)(4) and” after ‘‘filed under”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to fuel sold
after September 30, 2004.

PART III—MODIFICATION OF INSPECTION
OF RECORDS PROVISIONS
SEC. 5231. AUTHORITY TO INSPECT ON-SITE
RECORDS.

(a) IN GENERAL.—Section 4083(d)(1)(A) (re-
lating to administrative authority), as
amended by section 5211 of this Act, is
amended by striking ‘“‘and” at the end of
clause (i) and by inserting after clause (ii)
the following new clause:

‘‘(iii) inspecting any books and records and
any shipping papers pertaining to such fuel,
and”’.

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of the enactment of this Act.

SEC. 5232. ASSESSABLE PENALTY FOR REFUSAL
OF ENTRY.

(a) IN GENERAL.—Part I of subchapter B of
chapter 68 (relating to assessable penalties),
as amended by section 5221 of this Act, is
amended by adding at the end the following
new section:

“SEC. 6717. REFUSAL OF ENTRY.

‘“(a) IN GENERAL.—In addition to any other
penalty provided by law, any person who re-
fuses to admit entry or refuses to permit any
other action by the Secretary authorized by
section 4083(d)(1) shall pay a penalty of $1,000
for such refusal.

““(b) JOINT AND SEVERAL LIABILITY.—

“(1) IN GENERAL.—If a penalty is imposed
under this section on any business entity,

described in section
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each officer, employee, or agent of such enti-
ty or other contracting party who willfully
participated in any act giving rise to such
penalty shall be jointly and severally liable
with such entity for such penalty.

‘(2) AFFILIATED GROUPS.—If a business en-
tity described in paragraph (1) is part of an
affiliated group (as defined in section
1504(a)), the parent corporation of such enti-
ty shall be jointly and severally liable with
such entity for the penalty imposed under
this section.

‘“(c) REASONABLE CAUSE EXCEPTION.—NoO
penalty shall be imposed under this section
with respect to any failure if it is shown that
such failure is due to reasonable cause.’’.

(b) CONFORMING AMENDMENTS.—

(1) Section 4083(d)(3), as amended by sec-
tion 5211 of this Act, is amended—

(A) by striking “ENTRY.—The penalty’’ and
inserting: ‘““ENTRY.—

‘‘(A) FORFEITURE.—The penalty’’, and

(B) by adding at the end the following new
subparagraph:

‘(B) ASSESSABLE PENALTY.—For additional
assessable penalty for the refusal to admit
entry or other refusal to permit an action by
the Secretary authorized by paragraph (1),
see section 6717.”.

(2) The table of sections for part I of sub-
chapter B of chapter 68, as amended by sec-
tion 5221 of this Act, is amended by adding at
the end the following new item:

‘“Sec. 6717. Refusal of entry.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on Oc-
tober 1, 2004.

PART IV—REGISTRATION AND
REPORTING REQUIREMENTS
SEC. 5241. REGISTRATION OF PIPELINE OR VES-
SEL OPERATORS REQUIRED FOR EX-
EMPTION OF BULK TRANSFERS TO
REGISTERED TERMINALS OR REFIN-
ERIES.

(a) IN GENERAL.—Section 4081(a)(1)(B) (re-
lating to exemption for bulk transfers to reg-
istered terminals or refineries) is amended—

(1) by inserting ‘‘by pipeline or vessel”
after ‘‘transferred in bulk”’, and

(2) by inserting ‘‘, the operator of such
pipeline or vessel,”” after ‘‘the taxable fuel’.

(b) CIVIL PENALTY FOR CARRYING TAXABLE
FUELS BY NONREGISTERED PIPELINES OR VES-
SELS.—

(1) IN GENERAL.—Part I of subchapter B of
chapter 68 (relating to assessable penalties),
as amended by section 5232 of this Act, is
amended by adding at the end the following
new section:

“SEC. 6718. CARRYING TAXABLE FUELS BY NON-
REGISTERED PIPELINES OR VES-
SELS.

‘‘(a) IMPOSITION OF PENALTY.—If any person
knowingly transfers any taxable fuel (as de-
fined in section 4083(a)(1)) in bulk pursuant
to section 4081(a)(1)(B) to an unregistered,
such person shall pay a penalty in addition
to the tax (if any).

“‘(b) AMOUNT OF PENALTY.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), the amount of the penalty
under subsection (a) on each act shall be an
amount equal to the greater of—

““(A) $10,000, or

“(B) $1 per gallon.

‘(2) MULTIPLE VIOLATIONS.—In determining
the penalty under subsection (a) on any per-
son, paragraph (1) shall be applied by in-
creasing the amount in paragraph (1) by the
product of such amount and the number of
prior penalties (if any) imposed by this sec-
tion on such person (or a related person or
any predecessor of such person or related
person).

‘“(c) JOINT AND SEVERAL LIABILITY.—

‘(1) IN GENERAL.—If a penalty is imposed
under this section on any business entity,
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each officer, employee, or agent of such enti-
ty or other contracting party who willfully
participated in any act giving rise to such
penalty shall be jointly and severally liable
with such entity for such penalty.

‘(2) AFFILIATED GROUPS.—If a business en-
tity described in paragraph (1) is part of an
affiliated group (as defined in section
1504(a)), the parent corporation of such enti-
ty shall be jointly and severally liable with
such entity for the penalty imposed under
this section.

“(d) REASONABLE CAUSE EXCEPTION.—No
penalty shall be imposed under this section
with respect to any failure if it is shown that
such failure is due to reasonable cause.”.

(2) CLERICAL AMENDMENT.—The table of
sections for part I of subchapter B of chapter
68, as amended by section 5232 of this Act, is
amended by adding at the end the following
new item:

‘“Sec. 6718. Carrying taxable fuels by nonreg-
istered pipelines or vessels.”.

(c) PUBLICATION OF REGISTERED PERSONS.—
Not later than June 30, 2004, the Secretary of
the Treasury shall publish a list of persons
required to be registered under section 4101
of the Internal Revenue Code of 1986.

(d) EFFECTIVE DATE.—The amendments
made by subsections (a) and (b) shall take ef-
fect on October 1, 2004.

SEC. 5242. DISPLAY OF REGISTRATION.

(a) IN GENERAL.—Subsection (a) of section
4101 (relating to registration) is amended—

(1) by striking ‘“‘Every” and inserting the
following:

‘(1) IN GENERAL.—Every’’, and

(2) by adding at the end the following new
paragraph:

‘“(2) DISPLAY OF REGISTRATION.—Every op-
erator of a vessel required by the Secretary
to register under this section shall display
proof of registration through an electronic
identification device prescribed by the Sec-
retary on each vessel used by such operator
to transport any taxable fuel.”.

(b) CIVIL PENALTY FOR FAILURE TO DISPLAY
REGISTRATION.—

(1) IN GENERAL.—Part I of subchapter B of
chapter 68 (relating to assessable penalties),
as amended by section 5241 of this Act, is
amended by adding at the end the following
new section:

“SEC. 6719. FAILURE TO DISPLAY REGISTRATION
OF VESSEL.

‘“(a) FAILURE TO DISPLAY REGISTRATION.—
Every operator of a vessel who fails to dis-
play proof of registration pursuant to sec-
tion 4101(a)(2) shall pay a penalty of $500 for
each such failure. With respect to any vessel,
only one penalty shall be imposed by this
section during any calendar month.

“(b) MULTIPLE VIOLATIONS.—In deter-
mining the penalty under subsection (a) on
any person, subsection (a) shall be applied by
increasing the amount in subsection (a) by
the product of such amount and the number
of prior penalties (if any) imposed by this
section on such person (or a related person
or any predecessor of such person or related
person).

“(c) REASONABLE CAUSE EXCEPTION.—NoO
penalty shall be imposed under this section
with respect to any failure if it is shown that
such failure is due to reasonable cause.”.

(2) CLERICAL AMENDMENT.—The table of
sections for part I of subchapter B of chapter
68, as amended by section 5241 of this Act, is
amended by adding at the end the following
new item:

““Sec. 6719. Failure to display registration of
vessel.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on Oc-
tober 1, 2004.
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SEC. 5243. REGISTRATION OF PERSONS WITHIN
FOREIGN TRADE ZONES, ETC..

(a) IN GENERAL.—Section 4101(a), as amend-
ed by section 5242 of this Act, is amended by
redesignating paragraph (2) as paragraph (3),
and by inserting after paragraph (1) the fol-
lowing new paragraph:

‘“(2) REGISTRATION OF PERSONS WITHIN FOR-
EIGN TRADE ZONES, ETC..—The Secretary shall
require registration by any person which—

‘‘(A) operates a terminal or refinery within
a foreign trade zone or within a customs
bonded storage facility, or

‘(B) holds an inventory position with re-
spect to a taxable fuel in such a terminal.”’.

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect on Oc-
tober 1, 2004.

SEC. 5244. PENALTIES FOR FAILURE TO REG-
ISTER AND FAILURE TO REPORT.

(a) INCREASED PENALTY.—Subsection (a) of
section 7272 (relating to penalty for failure
to register) is amended by inserting ‘‘($10,000
in the case of a failure to register under sec-
tion 4101)”’ after <‘$50°.

(b) INCREASED CRIMINAL PENALTY.—Section
7232 (relating to failure to register under sec-
tion 4101, false representations of registra-
tion status, etc.) is amended by striking
¢‘$5,000”’ and inserting ‘‘$10,000"".

(C) ASSESSABLE PENALTY FOR FAILURE TO
REGISTER.—

(1) IN GENERAL.—Part I of subchapter B of
chapter 68 (relating to assessable penalties),
as amended by section 5242 of this Act, is
amended by adding at the end the following
new section:

“SEC. 6720. FAILURE TO REGISTER.

‘“‘(a) FAILURE TO REGISTER.—Every person
who is required to register under section 4101
and fails to do so shall pay a penalty in addi-
tion to the tax (if any).

‘“(b) AMOUNT OF PENALTY.—The amount of
the penalty under subsection (a) shall be—

‘(1) $10,000 for each initial failure to reg-
ister, and

““(2) $1,000 for each day thereafter such per-
son fails to register.

“(c) REASONABLE CAUSE EXCEPTION.—No
penalty shall be imposed under this section
with respect to any failure if it is shown that
such failure is due to reasonable cause.”.

(2) CLERICAL AMENDMENT.—The table of
sections for part I of subchapter B of chapter
68, as amended by section 5242 of this Act, is
amended by adding at the end the following
new item:

‘“‘Sec. 6720. Failure to register.”.

(d) ASSESSABLE PENALTY FOR FAILURE TO
REPORT.—

(1) IN GENERAL.—Part II of subchapter B of
chapter 68 (relating to assessable penalties)
is amended by adding at the end the fol-
lowing new section:

“SEC. 6725. FAILURE TO REPORT INFORMATION
UNDER SECTION 4101.

‘“(a) IN GENERAL.—In the case of each fail-
ure described in subsection (b) by any person
with respect to a vessel or facility, such per-
son shall pay a penalty of $10,000 in addition
to the tax (if any).

“(b) FAILURES SUBJECT TO PENALTY.—For
purposes of subsection (a), the failures de-
scribed in this subsection are—

‘(1) any failure to make a report under
section 4101(d) on or before the date pre-
scribed therefor, and

‘“(2) any failure to include all of the infor-
mation required to be shown on such report
or the inclusion of incorrect information.

‘“(c) REASONABLE CAUSE EXCEPTION.—No
penalty shall be imposed under this section
with respect to any failure if it is shown that
such failure is due to reasonable cause.”.

(2) CLERICAL AMENDMENT.—The table of
sections for part II of subchapter B of chap-
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ter 68 is amended by adding at the end the
following new item:

‘“Sec. 6725. Failure to report information
under section 4101.”.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to failures
pending or occurring after September 30,
2004.

SEC. 5245. INFORMATION REPORTING FOR PER-
SONS CLAIMING CERTAIN TAX BENE-
FITS.

(a) IN GENERAL.—Subpart C of part IIT of
subchapter A of chapter 32 is amended by
adding at the end the following new section:
“SEC. 4104. INFORMATION REPORTING FOR PER-

SONS CLAIMING CERTAIN TAX BENE-
FITS.

‘‘(a) IN GENERAL.—The Secretary shall re-
quire any person claiming tax benefits—

‘(1) under the provisions of section 34, 40,
and 40A to file a return at the time such per-
son claims such benefits (in such manner as
the Secretary may prescribe), and

‘“(2) under the provisions of section
4041(b)(2), 6426, or 6427(e) to file a monthly re-
turn (in such manner as the Secretary may
prescribe).

‘“(b) CONTENTS OF RETURN.—Any return
filed under this section shall provide such in-
formation relating to such benefits and the
coordination of such benefits as the Sec-
retary may require to ensure the proper ad-
ministration and use of such benefits.

‘‘(c) ENFORCEMENT.—With respect to any
person described in subsection (a) and sub-
ject to registration requirements under this
title, rules similar to rules of section 4222(c)
shall apply with respect to any requirement
under this section.”.

(b) CONFORMING AMENDMENT.—The table of
sections for subpart C of part III of sub-
chapter A of chapter 32 is amended by adding
at the end the following new item:

‘“Sec. 4104. Information reporting for per-
sons claiming certain tax bene-
fits.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on Oc-
tober 1, 2004.

PART V—-IMPORTS
SEC. 5251. TAX AT POINT OF ENTRY WHERE IM-
PORTER NOT REGISTERED.

(a) TAX AT POINT OF ENTRY WHERE IM-
PORTER NOT REGISTERED.—

(1) IN GENERAL.—Subpart C of part III of
subchapter A of chapter 31, as amended by
section 5245 of this Act, is amended by add-
ing at the end the following new section:
“SEC. 4105. TAX AT ENTRY WHERE IMPORTER

NOT REGISTERED.

‘‘(a) IN GENERAL.—Any tax imposed under
this part on any person not registered under
section 4101 for the entry of a fuel into the
United States shall be imposed at the time
and point of entry.

“(b) ENFORCEMENT OF ASSESSMENT.—If any
person liable for any tax described under
subsection (a) has not paid the tax or posted
a bond, the Secretary may—

‘(1) seize the fuel on which the tax is due,
or

‘(2) detain any vehicle transporting such
fuel,

until such tax is paid or such bond is filed.

‘‘(c) LEVY OF FUEL.—If no tax has been paid
or no bond has been filed within 5 days from
the date the Secretary seized fuel pursuant
to subsection (b), the Secretary may sell
such fuel as provided under section 6336."".

(2) CONFORMING AMENDMENT.—The table of
sections for subpart C of part III of sub-
chapter A of chapter 31 of the Internal Rev-
enue Code of 1986, as amended by section 5245
of this Act, is amended by adding after the
last item the following new item:
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““Sec. 4105. Tax at entry where importer not
registered.”’.

(b) DENIAL OF ENTRY WHERE TAX NoOT
PAID.—The Secretary of Homeland Security
is authorized to deny entry into the United
States of any shipment of a fuel which is
taxable under section 4081 of the Internal
Revenue Code of 1986 if the person entering
such shipment fails to pay the tax imposed
under such section or post a bond in accord-
ance with the provisions of section 4105 of
such Code.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of the enactment of this Act.

SEC. 5252. RECONCILIATION OF ON-LOADED
CARGO TO ENTERED CARGO.

(a) IN GENERAL.—Subsection (a) of section
343 of the Trade Act of 2002 is amended by in-
serting at the end the following new para-
graph:

‘(4 IN GENERAL.—Subject to paragraphs
(2) and (3), not later than 1 year after the en-
actment of this paragraph, the Secretary of
Homeland Security, together with the Sec-
retary of the Treasury, shall promulgate reg-
ulations providing for the transmission to
the Internal Revenue Service, through an
electronic data interchange system, of infor-
mation pertaining to cargo of taxable fuels
(as defined in section 4083 of the Internal
Revenue Code of 1986) destined for importa-
tion into the United States prior to such im-
portation.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall take effect on the
date of the enactment of this Act.

PART VI—-MISCELLANEOUS PROVISIONS

SEC. 5261. TAX ON SALE OF DIESEL FUEL WHETH-
ER SUITABLE FOR USE OR NOT IN A

DIESEL-POWERED VEHICLE OR
TRAIN.
(a) IN GENERAL.—Section 4083(a)(3) is
amended—

(1) by striking ‘“The term’ and inserting
the following:

‘‘(A) IN GENERAL.—The term”’, and

(2) by inserting at the end the following
new subparagraph:

‘(B) LIQUID SOLD AS DIESEL FUEL.—The
term ‘diesel fuel’ includes any liquid which
is sold as or offered for sale as a fuel in a die-
sel-powered highway vehicle or a diesel-pow-
ered train.”.

(b) CONFORMING AMENDMENTS.—

(1) Section 40A(b)(1)(B), as amended by sec-
tion 5103 of this Act, is amended by striking
¢‘4083(a)(3)”’ and inserting ‘‘4083(a)(3)(A)”.

(2) Section 6426(c)(3), as added by section
5102 of this Act, is amended by striking
¢‘4083(a)(3)”’ and inserting ‘‘4083(a)(3)(A)”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of the enactment of this Act.

SEC. 5262. MODIFICATION OF ULTIMATE VENDOR
REFUND CLAIMS WITH RESPECT TO
FARMING.

(a) IN GENERAL.—

(1) REFUNDS.—Section 6427(1) is amended by
adding at the end the following new para-
graph:

‘/(6) REGISTERED VENDORS PERMITTED TO AD-
MINISTER CERTAIN CLAIMS FOR REFUND OF DIE-
SEL FUEL AND KEROSENE SOLD TO FARMERS.—

“‘(A) IN GENERAL.—In the case of diesel fuel
or kerosene used on a farm for farming pur-
poses (within the meaning of section 6420(c)),
paragraph (1) shall not apply to the aggre-
gate amount of such diesel fuel or kerosene
if such amount does not exceed 500 gallons
(as determined under subsection
DG)(A)(iD).

“(B) PAYMENT TO ULTIMATE VENDOR.—The
amount which would (but for subparagraph
(A)) have been paid under paragraph (1) with
respect to any fuel shall be paid to the ulti-
mate vendor of such fuel, if such vendor—
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“‘(1) is registered under section 4101, and

‘“(ii) meets the requirements of subpara-
graph (A), (B), or (D) of section 6416(a)(1).”’.

(2) FILING OF CLAIMS.—Section 6427(i) is
amended by inserting at the end the fol-
lowing new paragraph:

‘“(6) SPECIAL RULE FOR VENDOR REFUNDS
WITH RESPECT TO FARMERS.—

‘“(A) IN GENERAL.—A claim may be filed
under subsection (1)(6) by any person with re-
spect to fuel sold by such person for any pe-
riod—

‘(1) for which $200 or more ($100 or more in
the case of kerosene) is payable under sub-
section (1)(6),

‘(i) which is not less than 1 week, and

‘(iii) which is for not more than 500 gal-
lons for each farmer for which there is a
claim.

Notwithstanding subsection (1)(1), paragraph
(3)(B) shall apply to claims filed under the
preceding sentence.

‘“(B) TIME FOR FILING CLAIM.—No claim
filed under this paragraph shall be allowed
unless filed on or before the last day of the
first quarter following the earliest quarter
included in the claim.”.

(3) CONFORMING AMENDMENTS.—

(A) Section 6427(1)(5)(A) is amended to read
as follows:

‘“(A) IN GENERAL.—Paragraph (1) shall not
apply to diesel fuel or kerosene used by a
State or local government.”’.

(B) The heading for section 6427(1)(5) is
amended by striking ‘“‘FARMERS AND’’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to fuels sold
for nontaxable use after the date of the en-
actment of this Act.

SEC. 5263. TAXABLE FUEL REFUNDS FOR CER-
TAIN ULTIMATE VENDORS.

(a) IN GENERAL.—Paragraph (4) of section
6416(a) (relating to abatements, credits, and
refunds) is amended to read as follows:

‘“(4) REGISTERED ULTIMATE VENDOR TO AD-
MINISTER CREDITS AND REFUNDS OF GASOLINE
TAX.—

‘‘(A) IN GENERAL.—For purposes of this sub-
section, if an ultimate vendor purchases any
gasoline on which tax imposed by section
4081 has been paid and sells such gasoline to
an ultimate purchaser described in subpara-
graph (C) or (D) of subsection (b)(2) (and such
gasoline is for a use described in such sub-
paragraph), such ultimate vendor shall be
treated as the person (and the only person)
who paid such tax, but only if such ultimate
vendor is registered under section 4101. For
purposes of this subparagraph, if the sale of
gasoline is made by means of a credit card,
the person extending the credit to the ulti-
mate purchaser shall be deemed to be the ul-
timate vendor.

‘(B) TIMING OF CLAIMS.—The procedure and
timing of any claim under subparagraph (A)
shall be the same as for claims under section
6427(i)(4), except that the rules of section
6427(1)(3)(B) regarding electronic claims shall
not apply unless the ultimate vendor has
certified to the Secretary for the most re-
cent quarter of the taxable year that all ulti-
mate purchasers of the vendor are certified
and entitled to a refund under subparagraph
(C) or (D) of subsection (b)(2).”.

(b) CREDIT CARD PURCHASES OF DIESEL
FUEL OR KEROSENE BY STATE AND LOCAL GOV-
ERNMENTS.—Section 6427(1)(5)(C) (relating to
nontaxable uses of diesel fuel, kerosene, and
aviation fuel), as amended by section 5252 of
this Act, is amended by adding at the end
the following new sentence: ‘‘For purposes of
this subparagraph, if the sale of diesel fuel or
kerosene is made by means of a credit card,
the person extending the credit to the ulti-
mate purchaser shall be deemed to be the ul-
timate vendor.”.
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(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on Oc-
tober 1, 2004.

SEC. 5264. TWO-PARTY EXCHANGES.

(a) IN GENERAL.—Subpart C of part IIT of
subchapter A of chapter 32, as amended by
section 5251 of this Act, is amended by add-
ing at the end the following new section:
“SEC. 4106. TWO-PARTY EXCHANGES.

‘“(a) IN GENERAL.—In a two-party ex-
change, the delivering person shall not be
liable for the tax imposed under of section
4081(a)(1)(A)({1).

“(b) Two-PARTY EXCHANGE.—The term
‘two-party exchange’ means a transaction,
other than a sale, in which taxable fuel is
transferred from a delivering person reg-
istered under section 4101 as a taxable fuel
registrant to a receiving person who is so
registered where all of the following occur:

‘(1) The transaction includes a transfer
from the delivering person, who holds the in-
ventory position for taxable fuel in the ter-
minal as reflected in the records of the ter-
minal operator.

‘(2) The exchange transaction occurs be-
fore or contemporaneous with completion of
removal across the rack from the terminal
by the receiving person.

‘(3) The terminal operator in its books and
records treats the receiving person as the
person that removes the product across the
terminal rack for purposes of reporting the
transaction to the Secretary.

‘‘(4) The transaction is the subject of a
written contract.”.

(b) CONFORMING AMENDMENT.—The table of
sections for subpart C of part III of sub-
chapter A of chapter 32, as amended by sec-
tion 5251 of this Act, is amended by adding
after the last item the following new item:

““Sec. 4106. Two-party exchanges.”’.

(c) EFFECTIVE DATE.—The amendment
made by this section shall take effect on the
date of the enactment of this Act.

SEC. 5265. MODIFICATIONS OF TAX ON USE OF
CERTAIN VEHICLES.

(a) NO PRORATION OF TAX UNLESS VEHICLE
IS DESTROYED OR STOLEN.—

(1) IN GENERAL.—Section 4481(c) (relating
to proration of tax) is amended to read as
follows:

“(c) PRORATION OF TAX WHERE VEHICLE
SOLD, DESTROYED, OR STOLEN.—

‘(1) IN GENERAL.—If in any taxable period a
highway motor vehicle is sold, destroyed, or
stolen before the first day of the last month
in such period and not subsequently used
during such taxable period, the tax shall be
reckoned proportionately from the first day
of the month in such period in which the
first use of such highway motor vehicle oc-
curs to and including the last day of the
month in which such highway motor vehicle
was sold, destroyed, or stolen.

‘“(2) DESTROYED.—For purposes of para-
graph (1), a highway motor vehicle is de-
stroyed if such vehicle is damaged by reason
of an accident or other casualty to such an
extent that it is not economic to rebuild.”.

(2) CONFORMING AMENDMENTS.—

(A) Section 6156 (relating to installment
payment of tax on use of highway motor ve-
hicles) is repealed.

(B) The table of sections for subchapter A
of chapter 62 is amended by striking the item
relating to section 6156.

(b) DISPLAY OF TAX CERTIFICATE.—Para-
graph (2) of section 4481(d) (relating to one
tax liability for period) is amended to read as
follows:

‘(2) DISPLAY OF TAX CERTIFICATE.—Every
taxpayer which pays the tax imposed under
this section with respect to a highway motor
vehicle shall, not later than 1 month after
the due date of the return of tax with respect
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to each taxable period, receive and display
on such vehicle an electronic identification
device prescribed by the Secretary.”.

(c) ELECTRONIC FILING.—Section 4481, as
amended by section 5001 of this Act, is
amended by redesignating subsection (e) as
subsection (f) and by inserting after sub-
section (d) the following new subsection:

‘‘(e) ELECTRONIC FILING.—Any taxpayer
who files a return under this section with re-
spect to 25 or more vehicles for any taxable
period shall file such return electronically.”’.

(d) REPEAL OF REDUCTION IN TAX FOR CER-
TAIN TRUCKS.—Section 4483 of the Internal
Revenue Code of 1986 is amended by striking
subsection (f).

(e) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
section shall apply to taxable periods begin-
ning after the date of the enactment of this
Act.

(2) SUBSECTION (b).—The amendment made
by subsection (b) shall take effect on October
1, 2005.

SEC. 5266. DEDICATION OF REVENUES FROM
CERTAIN PENALTIES TO THE HIGH-
WAY TRUST FUND.

(a) IN GENERAL.—Subsection (b) of section
9503 (relating to transfer to Highway Trust
Fund of amounts equivalent to certain
taxes), as amended by section 5001 of this
Act, is amended by redesignating paragraph
(5) as paragraph (6) and inserting after para-
graph (4) the following new paragraph:

‘“(5) CERTAIN PENALTIES.—There are hereby
appropriated to the Highway Trust Fund
amounts equivalent to the penalties assessed
under sections 6715, 6715A, 6717, 6718, 6719,
6720, 6725, 7232, and 7272 (but only with regard
to penalties under such section related to
failure to register under section 4101).”’.

(b) CONFORMING AMENDMENTS.—

(1) The heading of subsection (b) of section
9503 is amended by inserting ‘‘AND PEN-
ALTIES” after “TAXES”.

(2) The heading of paragraph (1) of section
9503(b) is amended by striking ‘‘IN GENERAL’’
and inserting ‘“‘CERTAIN TAXES’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to penalties
assessed after October 1, 2004.

SEC. 5267. NONAPPLICATION OF EXPORT EXEMP-
TION TO DELIVERY OF FUEL TO
MOTOR VEHICLES REMOVED FROM
UNITED STATES.

(a) IN GENERAL.—Section 4221(d)(2) (defin-
ing export) is amended by adding at the end
the following new sentence: ‘‘Such term does
not include the delivery of a taxable fuel (as
defined in section 4083(a)(1)) into a fuel tank
of a motor vehicle which is shipped or driven
out of the United States.”.

(b) CONFORMING AMENDMENTS.—

(1) Section 4041(g) (relating to other ex-
emptions) is amended by adding at the end
the following new sentence: ‘‘Paragraph (3)
shall not apply to the sale for delivery of a
liquid into a fuel tank of a motor vehicle
which is shipped or driven out of the United
States.”.

(2) Clause (iv) of section 4081(a)(1)(A) (re-
lating to tax on removal, entry, or sale) is
amended by inserting ‘‘or at a duty-free sales
enterprise (as defined in section 555(b)(8) of
the Tariff Act of 1930)” after ‘‘section 4101”°.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to sales or
deliveries made after the date of the enact-
ment of this Act.

PART VII—_TOTAL ACCOUNTABILITY
SEC. 5271. TOTAL ACCOUNTABILITY.

(a) TAXATION OF REPORTABLE LIQUIDS.—

(1) IN GENERAL.—Section 4081(a), as amend-
ed by this Act, is amended—

(A) by inserting ‘‘or reportable liquid”’
after ‘‘taxable fuel” each place it appears,
and
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(B) by inserting ‘‘such liquid” after ‘‘such
fuel” in paragraph (1)(A)({v).

(2) RATE OF TAX.—Subparagraph (A) of sec-
tion 4081(a)(2), as amended by section 5211 of
this Act, is amended by striking ‘‘and” at
the end of clause (iii), by striking the period
at the end of clause (iv) and inserting °,
and’’, and by adding at the end the following
new clause:

‘“(v) in the case of reportable liquids, the
rate determined under section 4083(c)(2).”.

3) EXEMPTION.—Section  4081(a)(1) is
amended by adding at the end the following
new subparagraph:

¢(C) EXEMPTION FOR REGISTERED TRANSFERS
OF REPORTABLE LIQUIDS.—The tax imposed by
this paragraph shall not apply to any re-
moval, entry, or sale of a reportable liquid
if—

‘(i) such removal, entry, or sale is to a reg-
istered person who certifies that such liquid
will not be used as a fuel or in the produc-
tion of a fuel, or

‘“(i1) the sale is to the ultimate purchaser
of such liquid.”.

(4) REPORTABLE LIQUIDS.—Section 4083, as
amended by this Act, is amended by redesig-
nating subsections (c¢) and (d) (as redesig-
nated by section 5211 of this Act) as sub-
sections (d) and (e), respectively, and by in-
serting after subsection (b) the following new
section:

‘“(c) REPORTABLE LIQUID.—For purposes of
this subpart—

‘(1) IN GENERAL.—The term ‘reportable lig-
uid’ means any petroleum-based liquid other
than a taxable fuel.

¢“(2) TAXATION.—

‘““(A) GASOLINE BLEND STOCKS AND ADDI-
TIVES.—Gasoline blend stocks and additives
which are reportable liquids (as defined in
paragraph (1)) shall be subject to the rate of
tax under clause (i) of section 4081(a)(2)(A).

‘(B) OTHER REPORTABLE LIQUIDS.—AnNy re-
portable liquid (as defined in paragraph (1))
not described in subparagraph (A) shall be
subject to the rate of tax under clause (iii) of
section 4081(a)(2)(A).”.

(6) CONFORMING AMENDMENTS.—

(A) Section 4081(e) is amended by inserting
‘‘or reportable liquid’’ after ‘‘taxable fuel’.

(B) Section 4083(d) (relating to certain use
defined as removal), as redesignated by para-
graph (4), is amended by inserting ‘‘or re-
portable liquid”’ after ‘‘taxable fuel’.

(C) Section 4083(e)(1) (relating to adminis-
trative authority), as redesignated by para-
graph (4), is amended—

(i) in subparagraph (A)—

(D) by inserting ‘‘or reportable liquid’’ after
‘‘taxable fuel”’, and

(IT) by inserting ‘‘or such liquid”
‘‘such fuel” each place it appears, and

(ii) in subparagraph (B), by inserting ‘‘or
any reportable liquid” after ‘‘any taxable
fuel”.

(D) Section 4101(a)(2), as added by section
5243 of this Act, is amended by inserting ‘‘or
a reportable liquid’’ after ‘‘taxable fuel’’.

(E) Section 4101(a)(3), as added by section
5242 of this Act and redesignated by section
5243 of this Act, is amended by inserting ‘‘or
any reportable liquid” before the period at
the end.

(F) Section 4102 is amended by inserting
‘‘or any reportable liquid’’ before the period
at the end.

(G)(1) Section 6718, as added by section 5241
of this Act, is amended—

(I) in subsection (a), by inserting ‘‘or any
reportable liquid (as defined in section
4083(c)(1))” after ¢ section 4083(a)(1))”’, and

(IT) in the heading, by inserting ‘‘or report-
able liquids’ after ‘‘taxable fuel”.

(ii) The item relating to section 6718 in
table of sections for part I of subchapter B of
chapter 68, as added by section 5241 of this

after
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Act, is amended by inserting ‘‘or reportable
liquids” after ‘‘taxable fuels’.

(H) Section 6427(h) is amended to read as
follows:

““(h) GASOLINE BLEND STOCKS OR ADDITIVES
AND REPORTABLE LIQUIDS.—Except as pro-
vided in subsection (k)—

(1) if any gasoline blend stock or additive
(within the meaning of section 4083(a)(2)) is
not used by any person to produce gasoline
and such person establishes that the ulti-
mate use of such gasoline blend stock or ad-
ditive is not to produce gasoline, or

‘(2) if any reportable liquid (within the
meaning of section 4083(c)(1)) is not used by
any person to produce a taxable fuel and
such person establishes that the ultimate
use of such reportable liquid is not to
produce a taxable fuel,
then the Secretary shall pay (without inter-
est) to such person an amount equal to the
aggregate amount of the tax imposed on
such person with respect to such gasoline
blend stock or additive or such reportable
fuel.”.

(I) Section 7232, as amended by this Act, is
amended by inserting ‘‘or reportable liquid
(within the meaning of section 4083(c)(1))”
after ‘‘section 4083).

(J) Section 343 of the Trade Act of 2002, as
amended by section 5252 of this Act, is
amended by inserting ‘‘and reportable liquids
(as defined in section 4083(c)(1) of such

Code)” after ‘“Internal Revenue Code of
1986).
(b) DYED DIESEL.—Section 4082(a) is

amended by striking ‘“‘and” at the end of
paragraph (2), by striking the period at the
end of paragraph (3) and inserting ‘‘and’’, and
by inserting after paragraph (3) the following
new paragraph:

‘“(4) which is removed, entered, or sold by
a person registered under section 4101.”".

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to report-
able liquids (as defined in section 4083(c) of
the Internal Revenue Code) and fuel sold or
used after September 30, 2004.

SEC. 5272. EXCISE TAX REPORTING.

(a) IN GENERAL.—Part II of subchapter A of
chapter 61 is amended by adding at the end
the following new subpart:

‘‘SUBPART E—EXCISE TAX REPORTING
“SEC. 6025. RETURNS RELATING TO FUEL TAXES.

‘‘(a) IN GENERAL.—The Secretary shall re-
quire any person liable for the tax imposed
under Part IIT of subchapter A of chapter 32
to file a return of such tax on a monthly
basis.

“(b) INFORMATION INCLUDED WITH RE-
TURN.—The Secretary shall require any per-
son filing a return under subsection (a) to
provide information regarding any refined
product (whether or not such product is tax-
able under this title) removed from a ter-
minal during the period for which such re-
turn applies.”.

(b) CONFORMING AMENDMENT.—The table of
parts for subchapter A of chapter 61 is
amended by adding at the end the following
new item:

“Subpart E—Excise Tax Reporting’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to fuel sold
or used after September 30, 2004.

SEC. 5273. INFORMATION REPORTING.

(a) IN GENERAL.—Section 4101(d) is amend-

ed by adding at the end the following new
flush sentence:
“The Secretary shall require reporting under
the previous sentence with respect to taxable
fuels removed, entered, or transferred from
any refinery, pipeline, or vessel which is reg-
istered under this section.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply on October
1, 2004.
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Subtitle D—Definition of Highway Vehicle

SEC. 5301. EXEMPTION FROM CERTAIN EXCISE
TAXES FOR MOBILE MACHINERY.

(a) EXEMPTION FROM TAX ON HEAVY TRUCKS
AND TRAILERS SOLD AT RETAIL.—

(1) IN GENERAL.—Section 4053 (relating to
exemptions) is amended by adding at the end
the following new paragraph:

‘(8) MOBILE MACHINERY.—ANy
which consists of a chassis—

‘“(A) to which there has been permanently
mounted (by welding, bolting, riveting, or
other means) machinery or equipment to
perform a construction, manufacturing,
processing, farming, mining, drilling, tim-
bering, or similar operation if the operation
of the machinery or equipment is unrelated
to transportation on or off the public high-
ways,

‘(B) which has been specially designed to
serve only as a mobile carriage and mount
(and a power source, where applicable) for
the particular machinery or equipment in-
volved, whether or not such machinery or
equipment is in operation, and

“(C) which, by reason of such special de-
sign, could not, without substantial struc-
tural modification, be used as a component
of a vehicle designed to perform a function of
transporting any load other than that par-
ticular machinery or equipment or similar
machinery or equipment requiring such a
specially designed chassis.”.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall take effect on
the day after the date of the enactment of
this Act.

(b) EXEMPTION FROM TAX ON USE OF CER-
TAIN VEHICLES.—

(1) IN GENERAL.—Section 4483 (relating to
exemptions) is amended by redesignating
subsection (g) as subsection (h) and by in-
serting after subsection (f) the following new
subsection:

‘(g) EXEMPTION FOR MOBILE MACHINERY.—
No tax shall be imposed by section 4481 on
the use of any vehicle described in section
4053(8).”.

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall take effect on
the day after the date of the enactment of
this Act.

(d) EXEMPTION FROM FUEL TAXES.—

(1) IN GENERAL.—Section 6421(e)(2) (defining
off-highway business use) is amended by add-
ing at the end the following new subpara-
graph:

*“(C) USES IN MOBILE MACHINERY.—

‘(i) IN GENERAL.—The term ‘off-highway
business use’ shall include any use in a vehi-
cle which meets the requirements described
in clause (ii).

‘“(ii) REQUIREMENTS FOR MOBILE MACHIN-
ERY.—The requirements described in this
clause are—

“(I) the design-based test, and

““(IT) the use-based test.

‘‘(iii) DESIGN-BASED TEST.—For purposes of
clause (ii)(I), the design-based test is met if
the vehicle consists of a chassis—

‘(I to which there has been permanently
mounted (by welding, bolting, riveting, or
other means) machinery or equipment to
perform a construction, manufacturing,
processing, farming, mining, drilling, tim-
bering, or similar operation if the operation
of the machinery or equipment is unrelated
to transportation on or off the public high-
ways,

‘(IT) which has been specially designed to
serve only as a mobile carriage and mount
(and a power source, where applicable) for
the particular machinery or equipment in-
volved, whether or not such machinery or
equipment is in operation, and

‘“(IITI) which, by reason of such special de-
sign, could not, without substantial struc-

vehicle
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tural modification, be used as a component
of a vehicle designed to perform a function of
transporting any load other than that par-
ticular machinery or equipment or similar
machinery or equipment requiring such a
specially designed chassis.

‘“(iv) USE-BASED TEST.—For purposes of
clause (ii)(IT), the use-based test is met if the
use of the vehicle on public highways was
less than 5,000 miles during the taxpayer’s
taxable year.

(V) SPECIAL RULE FOR USE BY CERTAIN TAX-
EXEMPT ORGANIZATIONS.—In the case of any
use in a vehicle by an organization which is
described in section 501(c) and exempt from
tax under section 501(a), clause (ii) shall be
applied without regard to subclause (II)
thereof.”.

(2) ANNUAL REFUND OF TAX PAID.—Section
6427(1)(2) (relating to exceptions) is amended
by adding at the end the following new sub-
paragraph:

““(C) NONAPPLICATION OF PARAGRAPH.—This
paragraph shall not apply to any fuel used in
any off-highway business use described in
section 6421(e)(2)(C).”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to tax-
able years beginning after the date of the en-
actment of this Act.

SEC. 5302. MODIFICATION OF DEFINITION
OFF-HIGHWAY VEHICLE.

OF

(a) IN GENERAL.—Section 7701(a) (relating
to definitions) is amended by adding at the
end the following new paragraph:

¢‘(48) OFF-HIGHWAY VEHICLES.—

“(A) OFF-HIGHWAY TRANSPORTATION VEHI-
CLES.—

‘(i) IN GENERAL.—A vehicle shall not be
treated as a highway vehicle if such vehicle
is specially designed for the primary func-
tion of transporting a particular type of load
other than over the public highway and be-
cause of this special design such vehicle’s ca-
pability to transport a load over the public
highway is substantially limited or im-
paired.

‘‘(ii) DETERMINATION OF VEHICLE’S DESIGN.—
For purposes of clause (i), a vehicle’s design
is determined solely on the basis of its phys-
ical characteristics.

“‘(iii) DETERMINATION OF SUBSTANTIAL LIMI-
TATION OR IMPAIRMENT.—For purposes of
clause (i), in determining whether substan-
tial limitation or impairment exists, ac-
count may be taken of factors such as the
size of the vehicle, whether such vehicle is
subject to the licensing, safety, and other re-
quirements applicable to highway vehicles,
and whether such vehicle can transport a
load at a sustained speed of at least 25 miles
per hour. It is immaterial that a vehicle can
transport a greater load off the public high-
way than such vehicle is permitted to trans-
port over the public highway.

“(B) NONTRANSPORTATION TRAILERS AND
SEMITRAILERS.—A trailer or semitrailer shall
not be treated as a highway vehicle if it is
specially designed to function only as an en-
closed stationary shelter for the carrying on
of an off-highway function at an off-highway
site.”.

(¢) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendment made by this
section shall take effect on the date of the
enactment of this Act.

(2) FUEL TAXES.—With respect to taxes im-
posed under subchapter B of chapter 31 and
part III of subchapter A of chapter 32, the
amendment made by this section shall apply
to taxable periods beginning after the date of
the enactment of this Act.
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Subtitle E—Excise Tax Reform and
Simplification
PART I—HIGHWAY EXCISE TAXES
SEC. 5401. DEDICATION OF GAS GUZZLER TAX TO
HIGHWAY TRUST FUND.

(a) IN GENERAL.—Section 9503(b)(1) (relat-
ing to transfer to Highway Trust Fund of
amounts equivalent to certain taxes), as
amended by section 5101 of this Act, is
amended by redesignating subparagraphs (C),
(D), and (E) as subparagraphs (D), (E), and
(F), respectively, and by inserting after sub-
paragraph (B) the following new subpara-
graph:

“(C) section 4064 (relating to gas guzzler
tax),”.

(b) UNIFORM APPLICATION OF TAX.—Sub-
paragraph (A) of section 4064(b)(1) (defining
automobile) is amended by striking the sec-
ond sentence.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of the enactment of this Act.

SEC. 5402. REPEAL CERTAIN EXCISE TAXES ON
RAIL DIESEL FUEL AND INLAND WA-
TERWAY BARGE FUELS.

(a) TAXES ON TRAINS.—

(1) IN GENERAL.—Subparagraph (A) of sec-
tion 4041(a)(1) is amended by striking ‘‘or a
diesel-powered train’ each place it appears
and by striking ‘‘or train’’.

(2) CONFORMING AMENDMENTS.—

(A) Subparagraph (C) of section 4041(a)(1),
as amended by section 5001 of this Act, is
amended by striking clause (ii) and by redes-
ignating clause (iii) as clause (ii).

(B) Subparagraph (C) of section 4041(b)(1) is
amended by striking all that follows ‘‘sec-
tion 6421(e)(2)” and inserting a period.

(C) Subsection (d) of section 4041 is amend-
ed by redesignating paragraph (3) as para-
graph (4) and by inserting after paragraph (2)
the following new paragraph:

*“(3) DIESEL FUEL USED IN TRAINS.—There is
hereby imposed a tax of 0.1 cent per gallon
on any liquid other than gasoline (as defined
in section 4083)—

‘‘(A) sold by any person to an owner, les-
see, or other operator of a diesel-powered
train for use as a fuel in such train, or

‘“(B) used by any person as a fuel in a die-
sel-powered train unless there was a taxable
sale of such fuel under subparagraph (A).

No tax shall be imposed by this paragraph on
the sale or use of any liquid if tax was im-
posed on such liquid under section 4081.”.

(D) Subsection (f) of section 4082 is amend-
ed by striking ‘‘section 4041(a)(1)”’ and insert-
ing ‘“‘subsections (d)(3) and (a)(1) of section
4041, respectively’’.

(E) Subparagraphs (A) and (B) of section
4083(a)(3), as amended by section 5261 of this
Act, are amended by striking ‘‘or a diesel-
powered train’’.

(F) Paragraph (3) of section 6421(f) is
amended to read as follows:

¢“(3) GASOLINE USED IN TRAINS.—In the case
of gasoline used as a fuel in a train, this sec-
tion shall not apply with respect to the
Leaking Underground Storage Tank Trust
Fund financing rate under section 4081.”".

(G) Paragraph (3) of section 6427(1) is
amended to read as follows:

“(3) REFUND OF CERTAIN TAXES ON FUEL
USED IN DIESEL-POWERED TRAINS.—For pur-
poses of this subsection, the term ‘non-
taxable use’ includes fuel used in a diesel-
powered train. The preceding sentence shall
not apply to the tax imposed by section
4041(d) and the Leaking Underground Stor-
age Tank Trust Fund financing rate under
section 4081 except with respect to fuel sold
for exclusive use by a State or any political
subdivision thereof.”.

(b) FUEL USED ON INLAND WATERWAYS.—

(1) IN GENERAL.—Paragraph (1) of section
4042(b) is amended by adding ‘“‘and” at the
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end of subparagraph (A), by striking ‘, and”’
at the end of subparagraph (B) and inserting
a period, and by striking subparagraph (C).

(2) CONFORMING AMENDMENT.—Paragraph
(2) of section 4042(b) is amended by striking
subparagraph (C).

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on Oc-
tober 1, 2004.

PART II—AQUATIC EXCISE TAXES

ELIMINATION OF AQUATIC RE-
SOURCES TRUST FUND AND TRANS-
FORMATION OF SPORT FISH RES-
TORATION ACCOUNT.

(a) SIMPLIFICATION OF FUNDING FOR BOAT
SAFETY ACCOUNT.—

(1) IN GENERAL.—Section 9503(c)(3) (relating
to transfers from Trust Fund for motorboat
fuel taxes), as redesignated by section 5002 of
this Act, is amended—

(A) by striking ‘“Fund—"" and all that fol-
lows through ‘‘shall be transferred’ in sub-
paragraph (B) and inserting ‘‘Fund which is
attributable to motorboat fuel taxes shall be
transferred”’, and

(B) by striking subparagraph (A), and

(C) by redesignating subparagraphs (B)
through (E) as subparagraphs (A) through
(D), respectively.

(2) CONFORMING AMENDMENTS.—

(A) Section 9503(b)(4), as amended by sec-
tion 5102 of this Act, is amended—

(i) by adding ‘‘or” at the end of subpara-
graph (B),

(ii) by striking the comma at the end of
subparagraph (C) and inserting a period, and

(iii) by striking subparagraph (D).

(B) Subparagraph (B) of section 9503(c)(3),
as redesignated by section 5002 of this Act
and subsection (a)(3), is amended—

(i) by striking ‘‘ACCOUNT’’ in the heading
and inserting ‘“TRUST FUND”’,

(ii) by striking ‘‘or (B)”’ in clause (ii), and

(iii) by striking ‘‘Account in the Aquatic
Resources’.

(C) Subparagraph (C) of section 9503(c)(3),
as redesignated by section 5002 of this Act
and subsection (a)(3), is amended by striking
‘“, but only to the extent such taxes are de-
posited into the Highway Trust Fund”.

(D) Paragraph (4) of section 9503(c), as re-
designated by section 5002 of this Act, is
amended—

(1) by striking ‘‘Account in the Aquatic Re-
sources’ in subparagraph (A), and

(ii) by striking ‘‘, but only to the extent
such taxes are deposited into the Highway
Trust Fund” in subparagraph (B).

(b) MERGING OF ACCOUNTS.—

(1) IN GENERAL.—Subsection (a) of section
9504 is amended to read as follows:

‘“‘(a) CREATION OF TRUST FUND.—There is
hereby established in the Treasury of the
United States a trust fund to be known as
the ‘Sport Fish Restoration Trust Fund’.
Such Trust Fund shall consist of such
amounts as may be appropriated, credited, or
paid to it as provided in this section, section
9503(c)(3), section 9503(c)(4), or section
9602(b).”".

(2) CONFORMING AMENDMENTS.—

(A) Subsection (b) of section 9504 is amend-
ed—

(i) by striking ‘““AcCCOUNT” in the heading
and inserting ‘“TRUST FUND”’,

(ii) by striking ‘‘Account” both places it
appears in paragraphs (1) and (2) and insert-
ing “Trust Fund”’, and

(iii) by striking ‘‘ACCOUNT”’ both places it
appears in the headings for paragraphs (1)
and (2) and inserting ‘‘TRUST FUND’’.

(B) Subsection (d) of section 9504, as
amended by section 5001 of this Act, is
amended—

(i) by striking ‘“‘AQUATIC RESOURCES’ in
the heading,
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(ii) by striking ‘‘any Account in the Aquat-
ic Resources’ in paragraph (1) and inserting
‘‘the Sports Fish Restoration”, and

(iii) by striking ‘“‘any such Account’ in
paragraph (1) and inserting ‘‘such Trust
Fund”.

(C) Subsection (e) of section 9504, as
amended by section 5002 of this Act, is
amended by striking ‘‘Boat Safety Account
and Sport Fish Restoration Account’’ and in-
serting ‘“‘Sport Fish Restoration Trust
Fund”.

(D) Section 9504 is amended by striking
“AQUATIC RESOURCES” in the heading and
inserting ‘“‘SPORT FISH RESTORATION”.

(E) The item relating to section 9504 in the
table of sections for subchapter A of chapter
98 is amended by striking ‘‘aquatic re-
sources’ and inserting ‘‘sport fish restora-
tion”.

(c) PHASEOUT OF BOAT SAFETY ACCOUNT.—
Subsection (c) of section 9504 is amended to
read as follows:

“‘(c) EXPENDITURES FROM BOAT SAFETY AC-
COUNT.—Amounts remaining in the Boat
Safety Account on October 1, 2004, and
amounts thereafter credited to the Account
under section 9602(b), shall be available, as
provided by appropriation Acts, for making
expenditures before October 1, 2009, to carry
out the purposes of section 13106 of title 46,
United States Code (as in effect on the date
of the enactment of the Safe, Accountable,
Flexible, and Efficient Transportation Eq-
uity Act of 2004).”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall take effect on Oc-
tober 1, 2004.

SEC. 5412. EXEMPTION OF LED DEVICES FROM
SONAR DEVICES SUITABLE FOR
FINDING FISH.

(a) IN GENERAL.—Section 4162(b) (defining
sonar device suitable for finding fish) is
amended by striking ‘‘or’’ at the end of para-
graph (3), by striking the period at the end of

paragraph (4) and inserting ‘‘, or’’, and by
adding at the end the following new para-
graph:

‘“(5) an LED display.”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to articles
sold by the manufacturer, producer, or im-
porter after September 30, 2004.

SEC. 5413. REPEAL OF HARBOR MAINTENANCE
TAX ON EXPORTS.

(a) IN GENERAL.—Subsection (d) of section
4462 (relating to definitions and special rules)
is amended to read as follows:

“(d) NONAPPLICABILITY OF TAX TO EX-
PORTS.—The tax imposed by section 4461(a)
shall not apply to any port use with respect
to any commercial cargo to be exported from
the United States.”.

(b) CONFORMING AMENDMENTS.—

(1) Section 4461(c)(1) is amended by adding
“or” at the end of subparagraph (A), by
striking subparagraph (B), and by redesig-
nating subparagraph (C) as subparagraph (B).

(2) Section 4461(c)(2) is amended by strik-
ing ‘“‘imposed—"’ and all that follows through
“in any other case,” and inserting ‘‘im-
posed”’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect before,
on, and after the date of the enactment of
this Act.

SEC. 5414. CAP ON EXCISE TAX ON CERTAIN FISH-
ING EQUIPMENT.

(a) IN GENERAL.—Paragraph (1) of section
4161(a) (relating to sport fishing equipment)
is amended to read as follows:

‘(1) IMPOSITION OF TAX.—

““(A) IN GENERAL.—There is hereby imposed
on the sale of any article of sport fishing
equipment by the manufacturer, producer, or
importer a tax equal to 10 percent of the
price for which so sold.
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¢“(B) LIMITATION ON TAX IMPOSED ON FISHING
RODS AND POLES.—The tax imposed by sub-
paragraph (A) on any fishing rod or pole
shall not exceed $10.”".

(b) CONFORMING AMENDMENTS.—Section
4161(a)(2) is amended by striking ‘‘paragraph
(1)’ both places it appears and inserting
“‘paragraph (1)(A)”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to articles
sold by the manufacturer, producer, or im-
porter after September 30, 2004.

SEC. 5415. REDUCTION IN RATE OF TAX ON PORT-
ABLE AERATED BAIT CONTAINERS.

(a) IN GENERAL.—Section 4161(a)(2)(A) (re-
lating to 3 percent rate of tax for electric
outboard motors and sonar devices suitable
for finding fish) is amended by inserting ‘‘or
a portable aerated bait container” after
“fish”.

(b) CONFORMING AMENDMENT.—The heading
of section 4161(a)(2) is amended by striking
“ELECTRIC OUTBOARD MOTORS AND SONAR DE-
VICES SUITABLE FOR FINDING FISH’’ and insert-
ing ‘‘CERTAIN SPORT FISHING EQUIPMENT’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to articles
sold by the manufacturer, producer, or im-
porter after September 30, 2004.

PART III—AERIAL EXCISE TAXES
SEC. 5421. CLARIFICATION OF EXCISE TAX EX-
EMPTIONS FOR AGRICULTURAL
AERIAL APPLICATORS AND EXEMP-
TION FOR FIXED-WING AIRCRAFT
ENGAGED IN FORESTRY OPER-
ATIONS.

(a) NO WAIVER BY FARM OWNER, TENANT, OR
OPERATOR NECESSARY.—Subparagraph (B) of
section 6420(c)(4) (relating to certain farming
use other than by owner, etc.) is amended to
read as follows:

‘(B) if the person so using the gasoline is
an aerial or other applicator of fertilizers or
other substances and is the ultimate pur-
chaser of the gasoline, then subparagraph (A)
of this paragraph shall not apply and the
aerial or other applicator shall be treated as
having used such gasoline on a farm for
farming purposes.”.

(b) EXEMPTION INCLUDES FUEL USED BE-
TWEEN AIRFIELD AND FARM.—Section
6420(c)(4), as amended by subsection (a), is
amended by adding at the end the following
new flush sentence:

“For purposes of this paragraph, in the case
of an aerial applicator, gasoline shall be
treated as used on a farm for farming pur-
poses if the gasoline is used for the direct
flight between the airfield and 1 or more
farms.”’.

(¢) EXEMPTION FROM TAX ON AIR TRANSPOR-
TATION OF PERSONS FOR FORESTRY PURPOSES
EXTENDED TO FIXED-WING AIRCRAFT.—Sub-
section (f) of section 4261 (relating to tax on
air transportation of persons) is amended to
read as follows:

¢“(f) EXEMPTION FOR CERTAIN USES.—No tax
shall be imposed under subsection (a) or (b)
on air transportation—

‘(1) by helicopter for the purpose of trans-
porting individuals, equipment, or supplies
in the exploration for, or the development or
removal of, hard minerals, oil, or gas, or

““(2) by helicopter or by fixed-wing aircraft
for the purpose of the planting, cultivation,
cutting, or transportation of, or caring for,
trees (including logging operations),
but only if the helicopter or fixed-wing air-
craft does not take off from, or land at, a fa-
cility eligible for assistance under the Air-
port and Airway Development Act of 1970, or
otherwise use services provided pursuant to
section 44509 or 44913(b) or subchapter I of
chapter 471 of title 49, United States Code,
during such use. In the case of helicopter
transportation described in paragraph (1),
this subsection shall be applied by treating
each flight segment as a distinct flight.”’.
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(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to fuel use
or air transportation after the date of the
enactment of this Act.

SEC. 5422. MODIFICATION OF RURAL AIRPORT
DEFINITION.

(a) IN GENERAL.—Section 4261(e)(1)(B) (de-
fining rural airport) is amended—

(1) by inserting ‘‘(in the case of any airport
described in clause (ii)(III), on flight seg-
ments of at least 100 miles)’”’ after ‘“‘by air”
in clause (i), and

(2) by striking the period at the end of sub-
clause (II) of clause (ii) and inserting ‘‘, or”’,
and by adding at the end of clause (ii) the
following new subclause:

“(IIT) is not connected by paved roads to
another airport.”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect on
April 1, 2004.

SEC. 5423. EXEMPTION FROM TICKET TAXES FOR
TRANSPORTATION PROVIDED BY
SEAPLANES.

(a) IN GENERAL.—Section 4261 (relating to
imposition of tax) is amended by redesig-
nating subsection (i) as subsection (j) and by
inserting after subsection (h) the following
new subsection:

‘(1) EXEMPTION FOR SEAPLANES.—No tax
shall be imposed by this section or section
4271 on any air transportation by a seaplane
with respect to any segment consisting of a
takeoff from, and a landing on, water, but
only if the places at which such takeoff and
landing occur have not received and are not
receiving financial assistance from the Air-
port and Airways Trust Fund.”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to transpor-
tation beginning after March 31, 2004.

SEC. 5424. CERTAIN SIGHTSEEING FLIGHTS EX-
EMPT FROM TAXES ON AIR TRANS-
PORTATION.

(a) IN GENERAL.—Section 4281 (relating to
small aircraft on nonestablished lines) is
amended by adding at the end the following
new sentence: ‘‘For purposes of this section,
an aircraft shall not be considered as oper-
ated on an established line if such aircraft is
operated on a flight the sole purpose of
which is sightseeing.”’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply with respect
to transportation beginning on or after the
date of the enactment of this Act, but shall
not apply to any amount paid before such
date for such transportation.

PART IV—ALCOHOLIC BEVERAGE EXCISE

TAXES

SEC. 5431. REPEAL OF SPECIAL OCCUPATIONAL
TAXES ON PRODUCERS AND MAR-
KETERS OF ALCOHOLIC BEVERAGES.

(a) REPEAL OF OCCUPATIONAL TAXES.—

(1) IN GENERAL.—The following provisions
of part II of subchapter A of chapter 51 (re-
lating to occupational taxes) are hereby re-
pealed:

(A) Subpart A (relating to proprietors of
distilled spirits plants, bonded wine cellars,
etc.).

(B) Subpart B (relating to brewer).

(C) Subpart D (relating to wholesale deal-
ers) (other than sections 5114 and 5116).

(D) Subpart E (relating to retail dealers)
(other than section 5124).

(E) Subpart G (relating to general provi-
sions) (other than sections 5142, 5143, 5145,
and 5146).

(2) NONBEVERAGE DOMESTIC DRAWBACK.—
Section 5131 is amended by striking *‘, on
payment of a special tax per annum,’’.

(3) INDUSTRIAL USE OF DISTILLED SPIRITS.—
Section 5276 is hereby repealed.

(b) CONFORMING AMENDMENTS.—

(1)(A) The heading for part II of subchapter
A of chapter 51 and the table of subparts for
such part are amended to read as follows:
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“PART II—MISCELLANEOUS PROVISIONS
‘““‘Subpart A. Manufacturers of stills.
‘““‘Subpart B. Nonbeverage domestic drawback

claimants.
“Subpart C. Recordkeeping by dealers.
‘“Subpart D. Other provisions.”.

(B) The table of parts for such subchapter
A is amended by striking the item relating
to part II and inserting the following new
item:

““Part II. Miscellaneous provisions.”’.

(2) Subpart C of part II of such subchapter
(relating to manufacturers of stills) is redes-
ignated as subpart A.

(3)(A) Subpart F of such part II (relating to
nonbeverage domestic drawback claimants)
is redesignated as subpart B and sections
5131 through 5134 are redesignated as sec-
tions 5111 through 5114, respectively.

(B) The table of sections for such subpart
B, as so redesignated, is amended—

(i) by redesignating the items relating to
sections 5131 through 5134 as relating to sec-
tions 5111 through 5114, respectively, and

(ii) by striking ‘‘and rate of tax’ in the
item relating to section 5111, as so redesig-
nated.

(C) Section 5111, as redesignated by sub-
paragraph (A), is amended—

(i) by striking ‘‘and rate of tax’’ in the sec-
tion heading,

(ii) by striking the subsection heading for
subsection (a), and

(iii) by striking subsection (b).

(4) Part II of subchapter A of chapter 51 is
amended by adding after subpart B, as redes-
ignated by paragraph (3), the following new
subpart:

“Subpart C—Recordkeeping by Dealers
‘‘Sec. 5121. Recordkeeping by wholesale deal-
ers.
‘‘Sec. 5122. Recordkeeping by retail dealers.
“Sec. 5123. Preservation and inspection of
records, and entry of premises
for inspection.”’.

(5)(A) Section 5114 (relating to records) is
moved to subpart C of such part II and in-
serted after the table of sections for such
subpart.

(B) Section 5114 is amended—

(i) by striking the section heading and in-
serting the following new heading:

“SEC. 5121. RECORDKEEPING BY WHOLESALE
DEALERS.”,
and

(ii) by redesignating subsection (c) as sub-
section (d) and by inserting after subsection
(b) the following new subsection:

‘‘(c) WHOLESALE DEALERS.—For purposes of
this part—

‘(1) WHOLESALE DEALER IN LIQUORS.—The
term ‘wholesale dealer in liquors’ means any
dealer (other than a wholesale dealer in beer)
who sells, or offers for sale, distilled spirits,
wines, or beer, to another dealer.

¢‘(2) WHOLESALE DEALER IN BEER.—The term
‘wholesale dealer in beer’ means any dealer
who sells, or offers for sale, beer, but not dis-
tilled spirits or wines, to another dealer.

‘(3) DEALER.—The term ‘dealer’ means any
person who sells, or offers for sale, any dis-
tilled spirits, wines, or beer.

‘“(4) PRESUMPTION IN CASE OF SALE OF 20
WINE GALLONS OR MORE.—The sale, or offer
for sale, of distilled spirits, wines, or beer, in
quantities of 20 wine gallons or more to the
same person at the same time, shall be pre-
sumptive evidence that the person making
such sale, or offer for sale, is engaged in or
carrying on the business of a wholesale deal-
er in liquors or a wholesale dealer in beer, as
the case may be. Such presumption may be
overcome by evidence satisfactorily showing
that such sale, or offer for sale, was made to
a person other than a dealer.”.
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(C) Paragraph (3) of section 5121(d), as so
redesignated, is amended by striking ‘‘sec-
tion 5146’ and inserting ‘‘section 5123”.

(6)(A) Section 5124 (relating to records) is
moved to subpart C of part II of subchapter
A of chapter 51 and inserted after section
5121.

(B) Section 5124 is amended—

(i) by striking the section heading and in-
serting the following new heading:

“SEC. 5122. RECORDKEEPING BY RETAIL DEAL-
ERS.”,

(ii) by striking ‘‘section 5146’’ in subsection
(c) and inserting ‘‘section 5123, and

(iii) by redesignating subsection (c) as sub-
section (d) and inserting after subsection (b)
the following new subsection:

‘‘(c) RETAIL DEALERS.—For purposes of this
section—

‘(1) RETAIL DEALER IN LIQUORS.—The term
‘retail dealer in liquors’ means any dealer
(other than a retail dealer in beer or a lim-
ited retail dealer) who sells, or offers for
sale, distilled spirits, wines, or beer, to any
person other than a dealer.

‘“(2) RETAIL DEALER IN BEER.—The term ‘re-
tail dealer in beer’ means any dealer (other
than a limited retail dealer) who sells, or of-
fers for sale, beer, but not distilled spirits or
wines, to any person other than a dealer.

‘(3) LIMITED RETAIL DEALER.—The term
‘limited retail dealer’ means any fraternal,
civic, church, labor, charitable, benevolent,
or ex-servicemen’s organization making
sales of distilled spirits, wine or beer on the
occasion of any kind of entertainment,
dance, picnic, bazaar, or festival held by it,
or any person making sales of distilled spir-
its, wine or beer to the members, guests, or
patrons of bona fide fairs, reunions, picnics,
carnivals, or other similar outings, if such
organization or person is not otherwise en-
gaged in business as a dealer.

‘“(4) DEALER.—The term ‘dealer’ has the
meaning given such term by section
5121(c)(3).”.

(7) Section 5146 is moved to subpart C of
part II of subchapter A of chapter 51, in-
serted after section 5122, and redesignated as
section 5123.

(8) Part II of subchapter A of chapter 51 is
amended by inserting after subpart C the fol-
lowing new subpart:

“Subpart D—Other Provisions
‘“Sec. 5131. Packaging distilled spirits for in-
dustrial uses.
‘““Sec. 5132. Prohibited purchases by deal-
ers.”.

(9) Section 5116 is moved to subpart D of
part II of subchapter A of chapter 51, in-
serted after the table of sections, redesig-
nated as section 5131, and amended by insert-
ing ‘‘(as defined in section 5121(c))” after
‘“‘dealer” in subsection (a).

(10) Subpart D of part II of subchapter A of
chapter 51 is amended by adding at the end
thereof the following new section:

“SEC. 5132. PROHIBITED PURCHASES BY DEAL-
ERS.

‘‘(a) IN GENERAL.—Except as provided in
regulations prescribed by the Secretary, it
shall be unlawful for a dealer to purchase
distilled spirits for resale from any person
other than a wholesale dealer in liquors who
is required to keep the records prescribed by
section 5121.

“(b) LIMITED RETAIL DEALERS.—A limited
retail dealer may lawfully purchase distilled
spirits for resale from a retail dealer in lig-
uors.

‘‘(c) PENALTY AND FORFEITURE.—

“For penalty and forfeiture provisions ap-
plicable to violations of subsection (a), see
sections 5687 and 7302.”.

(11) Subsection (b) of section 5002 is amend-
ed—
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(A) by striking ‘‘section 5112(a)”’ and in-
serting ‘‘section 5121(c)(3)”’,

(B) by striking ‘‘section 5112’ and inserting
‘“‘section 5121(c)”’,

(C) by striking ‘‘section 5122’ and inserting
‘“‘section 5122(c)”.

(12) Subparagraph (A) of section 5010(c)(2)
is amended by striking ‘‘section 5134 and in-
serting ‘‘section 5114”.

(13) Subsection (d) of section 5052 is amend-
ed to read as follows:

‘‘(d) BREWER.—For purposes of this chap-
ter, the term ‘brewer’ means any person who
brews beer or produces beer for sale. Such
term shall not include any person who pro-
duces only beer exempt from tax under sec-
tion 5053(e).”.

(14) The text of section 5182 is amended to
read as follows:

“For provisions requiring recordkeeping by
wholesale liquor dealers, see section 5121,
and by retail liquor dealers, see section
5122.”.

(15) Subsection (b) of section 5402 is amend-
ed by striking ‘‘section 5092 and inserting
“‘section 50562(d)”’.

(16) Section 5671 is amended by striking
“or 5091”°.

(17)(A) Part V of subchapter J of chapter 51
is hereby repealed.

(B) The table of parts for such subchapter
J is amended by striking the item relating to
part V.

(18)(A) Sections 5142, 5143, and 5145 are
moved to subchapter D of chapter 52, in-
serted after section 5731, redesignated as sec-
tions 5732, 5733, and 5734, respectively, and
amended by striking ‘‘this part’ each place
it appears and inserting ‘‘this subchapter’.

(B) Section 5732, as redesignated by sub-
paragraph (A), is amended by striking ‘‘(ex-
cept the tax imposed by section 5131)"° each
place it appears.

(C) Paragraph (2) of section 5733(c), as re-
designated by subparagraph (A), is amended
by striking ‘‘liquors’ both places it appears
and inserting ‘‘tobacco products and ciga-
rette papers and tubes’.

(D) The table of sections for subchapter D
of chapter 52 is amended by adding at the
end thereof the following:

““‘Sec. 5732. Payment of tax.

““Sec. 5733. Provisions relating to liability for
occupational taxes.

‘“Sec. 5734. Application of State laws.”".

(E) Section 5731 is amended by striking
subsection (c) and by redesignating sub-
section (d) as subsection (c).

(19) Subsection (c¢) of section 6071 is amend-
ed by striking ‘‘section 5142 and inserting
‘‘section 5732.

(20) Paragraph (1) of section 7652(g) is
amended—

(A) by striking ‘‘subpart F”’ and inserting
‘“‘subpart B, and

(B) by striking ‘‘section 5131(a)”’ and in-
serting ‘‘section 5111”°.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on
July 1, 2004, but shall not apply to taxes im-
posed for periods before such date.

SEC. 5432. SUSPENSION OF LIMITATION ON RATE
OF RUM EXCISE TAX COVER OVER
TO PUERTO RICO AND VIRGIN IS-
LANDS.

(a) IN GENERAL.—Section 7652(f)(1) (relat-
ing to limitation on cover over of tax on dis-
tilled spirits) is amended by striking ‘“Janu-
ary 1, 2004’ and inserting ‘‘October 1, 2004,
and $13.50 in the case of distilled spirits
brought into the United States after Sep-
tember 30, 2004, and before January 1, 2006°.

(b) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendment made by
subsection (a) shall apply to articles con-
taining distilled spirits brought into the
United States after December 31, 2003.
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(2) SPECIAL RULE.—

(A) IN GENERAL.—After September 30, 2004,
the treasury of Puerto Rico shall make a
Conservation Trust Fund transfer within 30
days from the date of each cover over pay-
ment to such treasury under section 7652(e)
of the Internal Revenue Code of 1986.

(B) CONSERVATION TRUST FUND TRANSFER.—

(i) IN GENERAL.—For purposes of this para-
graph, the term ‘‘Conservation Trust Fund
transfer” means a transfer to the Puerto
Rico Conservation Trust Fund of an amount
equal to 50 cents per proof gallon of the taxes
imposed under section 5001 or section 7652 of
such Code on distilled spirits that are cov-
ered over to the treasury of Puerto Rico
under section 7652(e) of such Code.

(ii) TREATMENT OF TRANSFER.—Each Con-
servation Trust Fund transfer shall be treat-
ed as principal for an endowment, the in-
come from which to be available for use by
the Puerto Rico Conservation Trust Fund for
the purposes for which the Trust Fund was
established.

(iii) RESULT OF NONTRANSFER.—

(I) IN GENERAL.—Upon notification by the
Secretary of the Interior that a Conservation
Trust Fund transfer has not been made by
the treasury of Puerto Rico, the Secretary of
the Treasury shall, except as provided in
subclause (II), deduct and withhold from the
next cover over payment to be made to the
treasury of Puerto Rico under section 7652(e)
of such Code an amount equal to the appro-
priate Conservation Trust Fund transfer and
interest thereon at the underpayment rate
established under section 6621 of such Code
as of the due date of such transfer. The Sec-
retary of the Treasury shall transfer such
amount deducted and withheld, and the in-
terest thereon, directly to the Puerto Rico
Conservation Trust Fund.

(II) GOOD CAUSE EXCEPTION.—If the Sec-
retary of the Interior finds, after consulta-
tion with the Governor of Puerto Rico, that
the failure by the treasury of Puerto Rico to
make a required transfer was for good cause,
and notifies the Secretary of the Treasury of
the finding of such good cause before the due
date of the next cover over payment fol-
lowing the notification of nontransfer, then
the Secretary of the Treasury shall not de-
duct the amount of such nontransfer from
any cover over payment.

(C) PUERTO RICO CONSERVATION TRUST
FUND.—For purposes of this paragraph, the
term ‘“‘Puerto Rico Conservation Trust
Fund” means the fund established pursuant
to a Memorandum of Understanding between
the United States Department of the Interior
and the Commonwealth of Puerto Rico,
dated December 24, 1968.

PART V—SPORT EXCISE TAXES
SEC. 5441. CUSTOM GUNSMITHS.

(a) SMALL MANUFACTURERS EXEMPT FROM
FIREARMS EXCISE TAX.—Section 4182 (relat-
ing to exemptions) is amended by redesig-
nating subsection (c¢) as subsection (d) and by
inserting after subsection (b) the following
new subsection:

“(c) SMALL MANUFACTURERS, ETC.—

‘(1) IN GENERAL.—The tax imposed by sec-
tion 4181 shall not apply to any article de-
scribed in such section if manufactured, pro-
duced, or imported by a person who manufac-
tures, produces, and imports less than 50 of
such articles during the calendar year.

“(2) CONTROLLED GROUPS.—AIl persons
treated as a single employer for purposes of
subsection (a) or (b) of section 52 shall be
treated as one person for purposes of para-
graph (1).”.

(b) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall apply to articles sold by
the manufacturer, producer, or importer on
or after the date which is the first day of the
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month beginning at least 2 weeks after the
date of the enactment of this Act.

(2) NO INFERENCE.—Nothing in the amend-
ments made by this section shall be con-
strued to create any inference with respect
to the proper tax treatment of any sales be-
fore the effective date of such amendments.
SEC. 5442. MODIFIED TAXATION OF IMPORTED

ARCHERY PRODUCTS.

(a) Bows.—Paragraph (1) of section 4161(b)
(relating to bows) is amended to read as fol-
lows:

“(1) Bows.—

‘‘(A) IN GENERAL.—There is hereby imposed
on the sale by the manufacturer, producer,
or importer of any bow which has a peak
draw weight of 30 pounds or more, a tax
equal to 11 percent of the price for which so
sold.

‘“(B) ARCHERY EQUIPMENT.—There is hereby
imposed on the sale by the manufacturer,
producer, or importer—

‘(i) of any part or accessory suitable for
inclusion in or attachment to a bow de-
scribed in subparagraph (A), and

“‘(ii) of any quiver or broadhead suitable
for use with an arrow described in paragraph
(2),

a tax equal to 11 percent of the price for
which so sold.”.

(b) ARROWS.—Subsection (b) of section 4161
(relating to bows and arrows, etc.) is amend-
ed by redesignating paragraph (3) as para-
graph (4) and inserting after paragraph (2)
the following:

“(3) ARROWS.—

“‘(A) IN GENERAL.—There is hereby imposed
on the sale by the manufacturer, producer,
or importer of any arrow, a tax equal to 12
percent of the price for which so sold.

‘“(B) EXCEPTION.—In the case of any arrow
of which the shaft or any other component
has been previously taxed under paragraph
(1) or (2)—

‘(i) section 6416(b)(3) shall not apply, and

‘‘(ii) the tax imposed by subparagraph (A)
shall be an amount equal to the excess (if
any) of—

“(I) the amount of tax imposed by this
paragraph (determined without regard to
this subparagraph), over

“(IT) the amount of tax paid with respect
to the tax imposed under paragraph (1) or (2)
on such shaft or component.

‘“(C) ARROW.—For purposes of this para-
graph, the term ‘arrow’ means any shaft de-
scribed in paragraph (2) to which additional
components are attached.”.

(c) CONFORMING AMENDMENTS.—Section
4161(b)(2) is amended—

(1) by inserting ‘‘(other than broadheads)’’
after ‘“‘point”’, and

(2) by striking ‘“ARROWS.—’ in the heading
and inserting ‘‘ARROW COMPONENTS.—’.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to articles
sold by the manufacturer, producer, or im-
porter after the date of the enactment of this
Act.

SEC. 5443. TREATMENT OF TRIBAL GOVERN-
MENTS FOR PURPOSES OF FEDERAL
WAGERING EXCISE AND OCCUPA-
TIONAL TAXES.

(a) IN GENERAL.—Subsection (a) of section
7871 (relating to Indian tribal governments
treated as States for certain purposes) is
amended by striking ‘“‘and” at the end of
paragraph (6), by striking the period at the
end of paragraph (7) and inserting ‘‘; and”’,
and by adding at the end the following new
paragraph:

‘“(8) for purposes of chapter 35 (relating to
taxes on wagering).”’.

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect on
July 1, 2004, but shall not apply to taxes im-
posed for periods before such date.
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PART VI—OTHER PROVISIONS

SEC. 5451. INCOME TAX CREDIT FOR DISTILLED
SPIRITS WHOLESALERS AND FOR
DISTILLED SPIRITS IN CONTROL
STATE BAILMENT WAREHOUSES FOR
COSTS OF CARRYING FEDERAL EX-
CISE TAXES ON BOTTLED DISTILLED
SPIRITS.

(a) IN GENERAL.—Subpart A of part I of
subchapter A of chapter 51 (relating to
gallonage and occupational taxes) is amend-
ed by adding at the end the following new
section:

“SEC. 5011. INCOME TAX CREDIT FOR AVERAGE
COST OF CARRYING EXCISE TAX.

‘“(a) IN GENERAL.—For purposes of section
38, the amount of the distilled spirits credit
for any taxable year is the amount equal to
the product of—

‘(1) in the case of—

“(A) any eligible wholesaler—

‘(i) the number of cases of bottled distilled
spirits—

“(I) which were bottled in the United
States, and

‘“(II) which are purchased by such whole-
saler during the taxable year directly from
the bottler of such spirits, or

‘(B) any person which is subject to section
5005 and which is not an eligible wholesaler,
the number of cases of bottled distilled spir-
its which are stored in a warehouse operated
by, or on behalf of, a State, or agency or po-
litical subdivision thereof, on which title has
not passed on an unconditional sale basis,
and

‘“(2) the average tax-financing cost per case
for the most recent calendar year ending be-
fore the beginning of such taxable year.

‘“‘(b) ELIGIBLE WHOLESALER.—For purposes
of this section, the term ‘eligible wholesaler’
means any person which holds a permit
under the Federal Alcohol Administration
Act as a wholesaler of distilled spirits which
is not a State, or agency or political subdivi-
sion thereof.

““(c) AVERAGE TAX-FINANCING COST.—

‘(1) IN GENERAL.—For purposes of this sec-
tion, the average tax-financing cost per case
for any calendar year is the amount of inter-
est which would accrue at the deemed fi-
nancing rate during a 60-day period on an
amount equal to the deemed Federal excise
tax per case.

‘(2) DEEMED FINANCING RATE.—For pur-
poses of paragraph (1), the deemed financing
rate for any calendar year is the average of
the corporate overpayment rates under para-
graph (1) of section 6621(a) (determined with-
out regard to the last sentence of such para-
graph) for calendar quarters of such year.

‘“(3) DEEMED FEDERAL EXCISE TAX PER
CASE.—For purposes of paragraph (1), the
deemed Federal excise tax per case is $25.68.

‘(d) OTHER DEFINITIONS AND SPECIAL
RULES.—For purposes of this section—

‘(1) CASE.—The term ‘case’ means 12 80-
proof 750 milliliter bottles.

‘“(2) NUMBER OF CASES IN LOT.—The number
of cases in any lot of distilled spirits shall be
determined by dividing the number of liters
in such lot by 9.”.

(b) CREDIT TREATED AS PART OF GENERAL
BUSINESS CREDIT.—Section 38(b) (relating to
current year business credit), as amended by
section 5103 of this Act, is amended by strik-
ing ‘“‘plus’ at the end of paragraph (15), by
striking the period at the end of paragraph
(16) and inserting ‘‘, plus’’, and by adding at
the end the following new paragraph:

“(17) the distilled spirits credit determined
under section 5011(a).”.

(c) CONFORMING AMENDMENTS.—

(1) Section 39(d), as amended by section
5103 of this Act, is amended by adding at the
end the following new paragraph:

¢“(12) NO CARRYBACK OF SECTION 5011 CREDIT
BEFORE EFFECTIVE DATE.—No portion of the
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unused business credit for any taxable year
which is attributable to the credit deter-
mined under section 5011(a) may be carried
back to a taxable year beginning before the
date of the enactment of section 5011.”".

(2) The table of sections for subpart A of
part I of subchapter A of chapter 51 is
amended by adding at the end the following
new item:

‘‘Sec. 5011. Income tax credit for average cost
of carrying excise tax.”’.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after the date of the enact-
ment of this Act.

SEC. 5452. CREDIT FOR TAXPAYERS OWNING
COMMERCIAL POWER TAKEOFF VE-
HICLES.

(a) IN GENERAL.—Subpart D of part IV of
subchapter A of chapter 1 (relating to busi-
ness-related credits) is amended by adding at
the end the following new section:

“SEC. 45G. COMMERCIAL POWER TAKEOFF VEHI-
CLES CREDIT.

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the amount of the commercial power
takeoff vehicles credit determined under this
section for the taxable year is $250 for each
qualified commercial power takeoff vehicle
owned by the taxpayer as of the close of the
calendar year in which or with which the
taxable year of the taxpayer ends.

‘“(b) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) QUALIFIED COMMERCIAL POWER TAKEOFF
VEHICLE.—The term ‘qualified commercial
power takeoff vehicle’ means any highway
vehicle described in paragraph (2) which is
propelled by any fuel subject to tax under
section 4041 or 4081 if such vehicle is used in
a trade or business or for the production of
income (and is licensed and insured for such
use).

¢“(2) HIGHWAY VEHICLE DESCRIBED.—A high-
way vehicle is described in this paragraph if
such vehicle is—

‘“(A) designed to engage in the daily collec-
tion of refuse or recyclables from homes or
businesses and is equipped with a mechanism
under which the vehicle’s propulsion engine
provides the power to operate a load com-
pactor, or

‘“(B) designed to deliver ready mixed con-
crete on a daily basis and is equipped with a
mechanism under which the vehicle’s propul-
sion engine provides the power to operate a
mixer drum to agitate and mix the product
en route to the delivery site.

“‘(c) EXCEPTION FOR VEHICLES USED BY GOV-
ERNMENTS, ETC.—No credit shall be allowed
under this section for any vehicle owned by
any person at the close of a calendar year if
such vehicle is used at any time during such
year by—

‘(1) the United States or an agency or in-
strumentality thereof, a State, a political
subdivision of a State, or an agency or in-
strumentality of one or more States or polit-
ical subdivisions, or

‘“(2) an organization exempt from tax
under section 501(a).

‘‘(d) TERMINATION.—This section shall not
apply with respect to any calendar year after
2006.”".

(b) CREDIT TREATED AS PART OF GENERAL
BUSINESS CREDIT.—Section 38(b) (relating to
current year business credit), as amended by
section 5451 of this Act, is amended by strik-
ing ‘“‘plus’ at the end of paragraph (16), by
striking the period at the end of paragraph
(17) and inserting ‘‘, plus”’, and by adding at
the end the following new paragraph:

‘(18) the commercial power takeoff vehi-
cles credit under section 45G(a).”.

(c) CONFORMING AMENDMENTS.—

(1) Section 39(d), as amended by section
5451 of this Act, is amended by adding at the
end the following new paragraph:
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‘‘(13) NO CARRYBACK OF SECTION 45G CREDIT
BEFORE EFFECTIVE DATE.—No portion of the
unused business credit for any taxable year
which is attributable to the credit deter-
mined under section 45G(a) may be carried
back to a taxable year beginning on or before
the date of the enactment of section 45G.”".

(2) The table of sections for subpart D of
part IV of subchapter A of chapter 1 is
amended by adding at the end the following
new item:

“Sec. 45G. Commercial power takeoff vehi-
cles credit.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after the date of the enact-
ment of this Act.

SEC. 5453. CREDIT FOR AUXILIARY POWER UNITS
INSTALLED ON DIESEL-POWERED
TRUCKS.

(a) IN GENERAL.—Subpart D of part IV of
subchapter A of chapter 1 (relating to busi-
ness-related credits), as amended by section
5452 of this Act, is amended by adding at the
end the following new section:

“SEC. 45H. AUXILIARY POWER UNIT CREDIT.

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the amount of the auxiliary power
unit credit determined under this section for
the taxable year is $250 for each qualified
auxiliary power unit—

‘(1) purchased by the taxpayer, and

‘‘(2) installed or caused to be installed by
the taxpayer on a qualified heavy-duty high-
way vehicle during such taxable year.

‘‘(b) DEFINITIONS.—For purposes of this sec-
tion—

(1) QUALIFIED AUXILIARY POWER UNIT.—The
term ‘qualified auxiliary power unit’ means
any integrated system which—

““(A) provides heat, air conditioning, en-
gine warming, and electricity to the factory
installed components on a qualified heavy-
duty highway vehicle as if the main drive en-
gine of such vehicle was in operation,

‘“(B) is employed to reduce long-term
idling of the diesel engine on such a vehicle,
and

‘(C) is certified by the Environmental Pro-
tection Agency as meeting emission stand-
ards in regulations in effect on the date of
the enactment of this section.

‘“(2) QUALIFIED HEAVY-DUTY HIGHWAY VEHI-
CLE.—The term ‘qualified heavy-duty high-
way vehicle’ means any highway vehicle
weighing more than 12,500 pounds and pow-
ered by a diesel engine.

‘‘(c) TERMINATION.—This section shall not
apply with respect to any installation occur-
ring after December 31, 2006.”".

(b) CREDIT TREATED AS PART OF GENERAL
BUSINESS CREDIT.—Section 38(b) (relating to
current year business credit), as amended by
section 5452 of this Act, is amended by strik-
ing “plus” at the end of paragraph (17), by
striking the period at the end of paragraph
(18) and inserting ‘¢, plus’’, and by adding at
the end the following new paragraph:

‘(19) the auxiliary power unit credit under
section 45H(a).”.

(c) CONFORMING AMENDMENTS.—

(1) Section 39(d), as amended by section
5452 of this Act, is amended by adding at the
end the following new paragraph:

¢“(14) NO CARRYBACK OF SECTION 45H CREDIT
BEFORE EFFECTIVE DATE.—No portion of the
unused business credit for any taxable year
which is attributable to the credit deter-
mined under section 45H(a) may be carried
back to a taxable year beginning on or before
the date of the enactment of section 45H."".

(2) The table of sections for subpart D of
part IV of subchapter A of chapter 1, as
amended by section 5452 of this Act, is
amended by adding at the end the following
new item:

““‘Sec. 45H. Auxiliary power unit credit.”’.
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(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to auxiliary
power units purchased and installed for tax-
able years beginning after the date of the en-
actment of this Act.

Subtitle F—Miscellaneous Provisions
SEC. 5501. MOTOR FUEL TAX ENFORCEMENT AD-
VISORY COMMISSION.

(a) ESTABLISHMENT.—There is established a
Motor Fuel Tax Enforcement Advisory Com-
mission (in this section referred to as the
“Commission’).

(b) FUNCTION.—The Commission shall—

(1) review motor fuel revenue collections,
historical and current;

(2) review the progress of investigations;

(3) develop and review legislative proposals
with respect to motor fuel taxes;

(4) monitor the progress of administrative
regulation projects relating to motor fuel
taxes;

(5) review the results of Federal and State
agency cooperative efforts regarding motor
fuel taxes;

(6) review the results of Federal inter-
agency cooperative efforts regarding motor
fuel taxes; and

(7) evaluate and make recommendations
regarding—

(A) the effectiveness of existing Federal
enforcement programs regarding motor fuel
taxes,

(B) enforcement personnel allocation, and

(C) proposals for regulatory projects, legis-
lation, and funding.

(c) MEMBERSHIP.—

(1) APPOINTMENT.—The Commission shall
be composed of the following representatives
appointed by the Chairmen and the Ranking
Members of the Committee on Finance of the
Senate and the Committee on Ways and
Means of the House of Representatives:

(A) At least 1 representative from each of
the following Federal entities: the Depart-
ment of Homeland Security, the Department
of Transportation - Office of Inspector Gen-
eral, the Federal Highway Administration,
the Department of Defense, and the Depart-
ment of Justice.

(B) At least 1 representative from the Fed-
eration of State Tax Administrators.

(C) At least 1 representative from any
State department of transportation.

(D) 2 representatives from the highway
construction industry.

(E) 5 representatives from industries relat-
ing to fuel distribution — refiners (2 rep-
resentatives), distributors (1 representative),
pipelines (1 representative), and terminal op-
erators (2 representatives).

(F) 1 representative from the retail fuel in-
dustry.

(G) 2 representatives from the staff of the
Committee on Finance of the Senate and 2
representatives from the staff of the Com-
mittee on Ways and Means of the House of
Representatives.

(2) TERMS.—Members shall be appointed for
the life of the Commission.

(3) VACANCIES.—A vacancy in the Commis-
sion shall be filled in the manner in which
the original appointment was made.

(4) TRAVEL EXPENSES.—Members shall
serve without pay but shall receive travel ex-
penses, including per diem in lieu of subsist-
ence, in accordance with sections 5702 and
5703 of title 5, United States Code.

(5) CHAIRMAN.—The Chairman of the Com-
mission shall be elected by the members.

(d) FUNDING.—Such sums as are necessary
shall be available from the Highway Trust
fund for the expenses of the Commission.

(e) CONSULTATION.—Upon request of the
Commission, representatives of the Depart-
ment of the Treasury and the Internal Rev-
enue Service shall be available for consulta-
tion to assist the Commission in carrying
out its duties under this section.
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(f) OBTAINING DATA.—The Commission may
secure directly from any department or
agency of the United States, information
(other than information required by any law
to be kept confidential by such department
or agency) necessary for the Commission to
carry out its duties under this section. Upon
request of the Commission, the head of that
department or agency shall furnish such
nonconfidential information to the Commis-
sion. The Commission shall also gather evi-
dence through such means as it may deem
appropriate, including through holding hear-
ings and soliciting comments by means of
Federal Register notices.

(g) TERMINATION.—The Commission shall
terminate after September 30, 2009.

SEC. 5502. NATIONAL SURFACE TRANSPOR-
TATION INFRASTRUCTURE FINANC-
ING COMMISSION.

(a) ESTABLISHMENT.—There is established a
National Surface Transportation Infrastruc-
ture Financing Commission (in this section
referred to as the ‘“‘Commission’’). The Com-
mission shall hold its first meeting within 90
days of the appointment of the eighth indi-
vidual to be named to the Commaission.

(b) FUNCTION.—

(1) IN GENERAL.—The Commission shall—

(A) make a thorough investigation and
study of revenues flowing into the Highway
Trust Fund under current law, including the
individual components of the overall flow of
such revenues;

(B) consider whether the amount of such
revenues is likely to increase, decline, or re-
main unchanged, absent changes in the law,
particularly by taking into account the im-
pact of possible changes in public vehicular
choice, fuel use, or travel alternatives that
could be expected to reduce or increase reve-
nues into the Highway Trust Fund;

(C) consider alternative approaches to gen-
erating revenues for the Highway Trust
Fund, and the level of revenues that such al-
ternatives would yield;

(D) consider highway and transit needs and
whether additional revenues into the High-
way Trust Fund, or other Federal revenues
dedicated to highway and transit infrastruc-
ture, would be required in order to meet such
needs; and

(E) study such other matters closely re-
lated to the subjects described in the pre-
ceding subparagraphs as it may deem appro-
priate.

(2) TIME FRAME OF INVESTIGATION AND
STUDY.—The time frame to be considered by
the Commission shall extend through the
yvear 2015.

(3) PREPARATION OF REPORT.—Based on
such investigation and study, the Commis-
sion shall develop a final report, with rec-
ommendations and the bases for those rec-
ommendations, indicating policies that
should be adopted, or not adopted, to achieve
various levels of annual revenue for the
Highway Trust Fund and to enable the High-
way Trust Fund to receive revenues suffi-
cient to meet highway and transit needs.
Such recommendations shall address, among
other matters as the Commission may deem
appropriate—

(A) what levels of revenue are required by
the Federal Highway Trust Fund in order for
it to meet needs to—

(i) maintain, and

(ii) improve the condition and performance
of the Nation’s highway and transit systems;

(B) what levels of revenue are required by
the Federal Highway Trust Fund in order to
ensure that Federal levels of investment in
highways and transit do not decline in real
terms; and

(C) the extent, if any, to which the High-
way Trust Fund should be augmented by
other mechanisms or funds as a Federal
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means of financing highway and transit in-
frastructure investments.

(c) MEMBERSHIP.—

(1) APPOINTMENT.—The Commission shall
be composed of 15 members, appointed as fol-
lows:

(A) T members appointed by the Secretary
of Transportation, in consultation with the
Secretary of the Treasury.

(B) 2 members appointed by the Chairman
of the Committee on Ways and Means of the
House of Representatives.

(C) 2 members appointed by the Ranking
Minority Member of the Committee on Ways
and Means of the House of Representatives.

(D) 2 members appointed by the Chairman
of the Committee on Finance of the Senate.

(E) 2 members appointed by the Ranking
Minority Member of the Committee on Fi-
nance of the Senate.

(2) QUALIFICATIONS.—Members appointed
pursuant to paragraph (1) shall be appointed
from among individuals knowledgeable in
the fields of public transportation finance or
highway and transit programs, policy, and
needs, and may include representatives of in-
terested parties, such as State and local gov-
ernments or other public transportation au-
thorities or agencies, representatives of the
transportation construction industry (in-
cluding suppliers of technology, machinery
and materials), transportation labor (includ-
ing construction and providers), transpor-
tation providers, the financial community,
and users of highway and transit systems.

(3) TERMS.—Members shall be appointed for
the life of the Commission.

(4) VACANCIES.—A vacancy in the Commis-
sion shall be filled in the manner in which
the original appointment was made.

(5) TRAVEL EXPENSES.—Members shall
serve without pay but shall receive travel ex-
penses, including per diem in lieu of subsist-
ence, in accordance with sections 5702 and
5703 of title 5, United States Code.

(6) CHAIRMAN.—The Chairman of the Com-
mission shall be elected by the members.

(d) STAFF.—The Commission may appoint
and fix the pay of such personnel as it con-
siders appropriate.

(e) FUNDING.—Funding for the Commission
shall be provided by the Secretary of the
Treasury and by the Secretary of Transpor-
tation, out of funds available to those agen-
cies for administrative and policy functions.

(f) STAFF OF FEDERAL AGENCIES.—Upon re-
quest of the Commission, the head of any de-
partment or agency of the United States
may detail any of the personnel of that de-
partment or agency to the Commission to as-
sist in carrying out its duties under this sec-
tion.

(g) OBTAINING DATA.—The Commission may
secure directly from any department or
agency of the United States, information
(other than information required by any law
to be kept confidential by such department
or agency) necessary for the Commission to
carry out its duties under this section. Upon
request of the Commission, the head of that
department or agency shall furnish such
nonconfidential information to the Commis-
sion. The Commission shall also gather evi-
dence through such means as it may deem
appropriate, including through holding hear-
ings and soliciting comments by means of
Federal Register notices.

(h) REPORT.—Not later than 2 years after
the date of its first meeting, the Commission
shall transmit its final report, including rec-
ommendations, to the Secretary of Transpor-
tation, the Secretary of the Treasury, and
the Committee on Ways and Means of the
House of Representatives, the Committee on
Finance of the Senate, the Committee on
Transportation and Infrastructure of the
House of Representatives, the Committee on
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Environment and Public Works of the Sen-
ate, and the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate.

(i) TERMINATION.—The Commission shall
terminate on the 180th day following the
date of transmittal of the report under sub-
section (h). All records and papers of the
Commission shall thereupon be delivered to
the Administrator of General Services for de-
posit in the National Archives.

SEC. 5503. TREASURY STUDY OF FUEL TAX COM-
PLIANCE AND INTERAGENCY CO-
OPERATION.

(a) IN GENERAL.—Not later than January
31, 2006, the Secretary of the Treasury shall
submit to the Committee on Finance of the
Senate and the Committee on Ways and
Means of the House of Representatives a re-
port regarding fuel tax enforcement which
shall include the information and analysis
specified in subsections (b) and (¢) and any
other information and recommendations the
Secretary of the Treasury may deem appro-
priate.

(b) AUDITS.—With respect to audits con-
ducted by the Internal Revenue Service, the
report required under subsection (a) shall in-
clude—

(1) the number and geographic distribution
of audits conducted annually, by fiscal year,
between October 1, 2001, and September 30,
2005;

(2) the total volume involved for each of
the taxable fuels covered by such audits and
a comparison to the annual production of
such fuels;

(3) the staff hours and number of personnel
devoted to the audits per year; and

(4) the results of such audits by year, in-
cluding total tax collected, total penalties
collected, and number of referrals for crimi-
nal prosecution.

(c) ENFORCEMENT ACTIVITIES.—With respect
to enforcement activities, the report re-
quired under subsection (a) shall include—

(1) the number and geographic distribution
of criminal investigations and prosecutions
annually, by fiscal year, between October 1,
2001, and September 30, 2005, and the results
of such investigations and prosecutions;

(2) to the extent such investigations and
prosecutions involved other agencies, State
or Federal, a breakdown by agency of the
number of joint investigations involved;

(3) an assessment of the effectiveness of
joint action and cooperation between the De-
partment of the Treasury and other Federal
and State agencies, including a discussion of
the ability and need to share information
across agencies for both civil and criminal
Federal tax enforcement and enforcement of
State or Federal laws relating to fuels;

(4) the staff hours and number of personnel
devoted to criminal investigations and pros-
ecutions per year;

(5) the staff hours and number of personnel
devoted to administrative collection of fuel
taxes; and

(6) the results of administrative collection
efforts annually, by fiscal year, between Oc-
tober 1, 2001, and September 30, 2005.

SEC. 5504. EXPANSION OF HIGHWAY TRUST FUND
EXPENDITURE PURPOSES TO IN-
CLUDE FUNDING FOR STUDIES OF
SUPPLEMENTAL OR ALTERNATIVE
FINANCING FOR THE HIGHWAY
TRUST FUND.

(a) IN GENERAL.—From amounts available
in the Highway Trust Fund, there is author-
ized to be expended for 2 comprehensive stud-
ies of supplemental or alternative funding
sources for the Highway Trust Fund—

(1) $1,000,000 to the Western Transportation
Institute of the College of Engineering at
Montana State University for the study and
report described in subsection (b), and

(2) $16,500,000 to the Public Policy Center of
the University of Iowa for the study and re-
port described in subsection (c).
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(b) STUDY OF FUNDING MECHANISMS.—Not
later than December 31, 2006, the Western
Transportation Institute of the College of
Engineering at Montana State University
shall report to the Secretary of the Treasury
and the Secretary of Transportation on a
study of highway funding mechanisms of
other industrialized nations, an examination
of the viability of alternative funding pro-
posals, including congestion pricing, greater
reliance on tolls, privatization of facilities,
and bonding for construction of added capac-
ity, and an examination of increasing the
rates of motor fuels taxes in effect on the
date of the enactment of this Act, including
the indexation of such rates.

(c) STUDY ON FIELD TEST OF ON-BOARD
COMPUTER ASSESSMENT OF HIGHWAY USE
TAXES.—Not later than December 31, 2011,
the Public Policy Center of the University of
Iowa shall direct, analyze, and report to the
Secretary of the Treasury and the Secretary
of Transportation on a long-term field test of
an approach to assessing highway use taxes
based upon actual mileage driven by a spe-
cific vehicle on specific types of highways by
use of an on-board computer—

(1) which is linked to satellites to cal-
culate highway mileage traversed,

(2) which computes the appropriate high-
way use tax for each of the Federal, State,
and local governments as the vehicle makes
use of the highways, and

(3) the data from which is periodically
downloaded by the vehicle owner to a collec-
tion center for an assessment of highway use
taxes due in each jurisdiction traversed.The
components of the field test shall include 2
yvears for preparation, including selection of
vendors and test participants, and 3-year
testing period.

SEC. 5505. TREASURY STUDY OF HIGHWAY FUELS
USED BY TRUCKS FOR NON-TRANS-
PORTATION PURPOSES.

(a) STUDY.—The Secretary of the Treasury
shall conduct a study regarding the use of
highway motor fuel by trucks that is not
used for the propulsion of the vehicle. As
part of such study—

(1) in the case of vehicles carrying equip-
ment that is unrelated to the transportation
function of the vehicle—

(A) the Secretary of the Treasury, in con-
sultation with the Secretary of Transpor-
tation, and with public notice and comment,
shall determine the average annual amount
of tax paid fuel consumed per vehicle, by
type of vehicle, used by the propulsion en-
gine to provide the power to operate the
equipment attached to the highway vehicle,
and

(B) the Secretary of the Treasury shall re-
view the technical and administrative feasi-
bility of exempting such nonpropulsive use
of highway fuels for the highway motor fuels
excise taxes,

(2) in the case where non-transportation
equipment is run by a separate motor—

(A) the Secretary of the Treasury shall de-
termine the annual average amount of fuel
exempted from tax in the use of such equip-
ment by equipment type, and

(B) the Secretary of the Treasury shall re-
view issues of administration and compli-
ance related to the present-law exemption
provided for such fuel use, and

(3) the Secretary of the Treasury shall—

(A) estimate the amount of taxable fuel
consumed by trucks and the emissions of
various pollutants due to the long-term
idling of diesel engines, and

(B) determine the cost of reducing such
long-term idling through the use of plug-ins
at truck stops, auxiliary power units, or
other technologies.

(b) REPORT.—Not later than January 1,
2006, the Secretary of the Treasury shall re-
port the findings of the study required under
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subsection (a) to the Committee on Finance

of the Senate and the Committee on Ways

and Means of the House of Representatives.

SEC. 5506. DELTA REGIONAL TRANSPORTATION
PLAN.

(a) STUDY.—The Delta Regional Authority
shall conduct a study of the transportation
assets and needs in the States of Alabama,
Arkansas, Illinois, Kentucky, Louisiana,
Mississippi, Missouri, and Tennessee which
comprise the Delta region.

(b) REGIONAL STRATEGIC TRANSPORTATION
PLAN.—Upon completion of the study re-
quired under subsection (a), the Delta Re-
gional Authority shall establish a regional
strategic transportation plan to achieve effi-
cient transportation systems in the Delta re-
gion. In developing the regional strategic
transportation plan, the Delta Regional Au-
thority shall consult with local planning and
development districts, local and regional
governments, metropolitan planning organi-
zations, State transportation entities, and
Federal transportation agencies.

(c) ELEMENTS OF STUDY AND PLAN.—The
study and plan under this section shall in-
clude the following transportation modes
and systems: transit, rail, highway, inter-
state, bridges, air, airports, waterways and
ports.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to the
Delta Regional Authority $1,000,000 to carry
out the purposes of this section, to remain
available until expended.

SEC. 5507. TREATMENT OF EMPLOYER-PROVIDED
TRANSIT AND VAN POOLING BENE-
FITS.

(a) IN GENERAL.—Subparagraph (A) of sec-
tion 132(f)(2) (relating to limitation on exclu-
sion) is amended by striking ‘$100”’ and in-
serting ‘‘$120”’.

(b) INFLATION ADJUSTMENT CONFORMING
AMENDMENTS.—The last sentence of section
132(f)(6)(A) (relating to inflation adjustment)
is amended—

(1) by striking 2002 and inserting ‘‘2005”",
and

(2) by striking ‘2001’ and inserting ‘2004°.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2004.

SEC. 5508. STUDY OF INCENTIVES FOR PRODUC-
TION OF BIODIESEL.

(a) STUDY.—The General Comptroller of
the United States shall conduct a study re-
lated to biodiesel fuels and the tax credit for
biodiesel fuels established under this Act.
Such study shall include—

(1) an assessment on whether such credit
provides sufficient assistance to the pro-
ducers of biodiesel fuel to establish the fuel
as a viable energy alternative in the current
market place,

(2) an assessment on how long such credit
or similar subsidy would have to remain in
effect before biodiesel fuel can compete in
the market place without such assistance,

(3) a cost-benefit analysis of such credit,
comparing the cost of the credit in forgone
revenue to the benefits of lower fuel costs for
consumers, increased profitability for the
biodiesel industry, increased farm income,
reduced program outlays from the Depart-
ment of Agriculture, and the improved envi-
ronmental conditions through the use of bio-
diesel fuel, and

(4) an assessment on whether such credit
results in any unintended consequences for
unrelated industries, including the impact, if
any, on the glycerin market.

(b) REPORT.—Not later than 2 years after
the date of the enactment of this Act, the
Comptroller General of the United States
shall report the findings of the study re-
quired under subsection (a) to the Com-
mittee on Finance of the Senate and the
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Committee on Ways and Means of the House
of Representatives.
Subtitle G—Revenue Offsets
PART I—LIMITATION ON EXPENSING
CERTAIN PASSENGER AUTOMOBILES
SEC. 5601. EXPANSION OF LIMITATION ON DE-
PRECIATION OF CERTAIN PAS-
SENGER AUTOMOBILES.

(a) IN GENERAL.—Section 179(b) (relating to
limitations) is amended by adding at the end
the following new paragraph:

¢(6) LIMITATION ON COST TAKEN INTO AC-
COUNT FOR CERTAIN PASSENGER VEHICLES.—

‘““(A) IN GENERAL.—The cost of any sport
utility vehicle for any taxable year which
may be taken into account under this sec-
tion shall not exceed $25,000.

‘(B) SPORT UTILITY VEHICLE.—For purposes
of subparagraph (A)—

‘(i) IN GENERAL.—The term ‘sport utility
vehicle’ means any 4-wheeled vehicle
which—

“(I) is manufactured primarily for use on
public streets, roads, and highways,

“(II) is not subject to section 280F, and

“(III) is rated at not more than 14,000
pounds gross vehicle weight.

‘(ii) CERTAIN VEHICLES EXCLUDED.—Such
term does not include any vehicle which—

‘“(I) does not have the primary load car-
rying device or container attached,

““(IT) has a seating capacity of more than 12
individuals,

“(III) is designed for more than 9 individ-
uals in seating rearward of the driver’s seat,

“(IV) is equipped with an open cargo area,
or a covered box not readily accessible from
the passenger compartment, of at least 72.0
inches in interior length, or

(V) has an integral enclosure, fully en-
closing the driver compartment and load
carrying device, does not have seating rear-
ward of the driver’s seat, and has no body
section protruding more than 30 inches
ahead of the leading edge of the wind-
shield.”.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to property
placed in service after February 2, 2004.

PART II—PROVISIONS DESIGNED TO
CURTAIL TAX SHELTERS
SEC. 5611. CLARIFICATION OF ECONOMIC SUB-
STANCE DOCTRINE.

(a) IN GENERAL.—Section 7701 is amended
by redesignating subsection (n) as subsection
(0) and by inserting after subsection (m) the
following new subsection:

‘“(n) CLARIFICATION OF ECONOMIC SUB-
STANCE DOCTRINE; ETC.—

(1) GENERAL RULES.—

‘““(A) IN GENERAL.—In any case in which a
court determines that the economic sub-
stance doctrine is relevant for purposes of
this title to a transaction (or series of trans-
actions), such transaction (or series of trans-
actions) shall have economic substance only
if the requirements of this paragraph are
met.

‘“(B) DEFINITION OF ECONOMIC SUBSTANCE.—
For purposes of subparagraph (A)—

‘(i) IN GENERAL.—A transaction has eco-
nomic substance only if—

‘(I) the transaction changes in a meaning-
ful way (apart from Federal tax effects) the
taxpayer’s economic position, and

‘“(IT) the taxpayer has a substantial nontax

purpose for entering into such transaction
and the transaction is a reasonable means of
accomplishing such purpose.
In applying subclause (II), a purpose of
achieving a financial accounting benefit
shall not be taken into account in deter-
mining whether a transaction has a substan-
tial nontax purpose if the origin of such fi-
nancial accounting benefit is a reduction of
income tax.

¢‘(i1) SPECIAL RULE WHERE TAXPAYER RELIES
ON PROFIT POTENTIAL.—A transaction shall
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not be treated as having economic substance
by reason of having a potential for profit un-
less—

‘() the present value of the reasonably ex-
pected pre-tax profit from the transaction is
substantial in relation to the present value
of the expected net tax benefits that would
be allowed if the transaction were respected,
and

‘“(IT) the reasonably expected pre-tax profit
from the transaction exceeds a risk-free rate
of return.

‘“(C) TREATMENT OF FEES AND FOREIGN
TAXES.—Fees and other transaction expenses
and foreign taxes shall be taken into account
as expenses in determining pre-tax profit
under subparagraph (B)(ii).

¢“(2) SPECIAL RULES FOR TRANSACTIONS WITH
TAX-INDIFFERENT PARTIES.—

““(A) SPECIAL RULES FOR FINANCING TRANS-
ACTIONS.—The form of a transaction which is
in substance the borrowing of money or the
acquisition of financial capital directly or
indirectly from a tax-indifferent party shall
not be respected if the present value of the
deductions to be claimed with respect to the
transaction is substantially in excess of the
present value of the anticipated economic re-
turns of the person lending the money or
providing the financial capital. A public of-
fering shall be treated as a borrowing, or an
acquisition of financial capital, from a tax-
indifferent party if it is reasonably expected
that at least 50 percent of the offering will be
placed with tax-indifferent parties.

‘(B) ARTIFICIAL INCOME SHIFTING AND BASIS
ADJUSTMENTS.—The form of a transaction
with a tax-indifferent party shall not be re-
spected if—

‘(1) it results in an allocation of income or
gain to the tax-indifferent party in excess of
such party’s economic income or gain, or

‘(i) it results in a basis adjustment or
shifting of basis on account of overstating
the income or gain of the tax-indifferent
party.

““(3) DEFINITIONS AND SPECIAL RULES.—For
purposes of this subsection—

‘“(A) ECONOMIC SUBSTANCE DOCTRINE.—The
term ‘economic substance doctrine’ means
the common law doctrine under which tax
benefits under subtitle A with respect to a
transaction are not allowable if the trans-
action does not have economic substance or
lacks a business purpose.

“(B) TAX-INDIFFERENT PARTY.—The term
‘tax-indifferent party’ means any person or
entity not subject to tax imposed by subtitle
A. A person shall be treated as a tax-indif-
ferent party with respect to a transaction if
the items taken into account with respect to
the transaction have no substantial impact
on such person’s liability under subtitle A.

‘“(C) EXCEPTION FOR PERSONAL TRANS-
ACTIONS OF INDIVIDUALS.—In the case of an
individual, this subsection shall apply only
to transactions entered into in connection
with a trade or business or an activity en-
gaged in for the production of income.

‘(D) TREATMENT OF LESSORS.—In applying
paragraph (1)(B)(ii) to the lessor of tangible
property subject to a lease—

‘(i) the expected net tax benefits with re-
spect to the leased property shall not include
the benefits of—

‘“(I) depreciation,

‘“(IT) any tax credit, or

“(IITI) any other deduction as provided in
guidance by the Secretary, and

‘(i) subclause (II) of paragraph (1)(B)(ii)
shall be disregarded in determining whether
any of such benefits are allowable.

‘“(4) OTHER COMMON LAW DOCTRINES NOT AF-
FECTED.—Except as specifically provided in
this subsection, the provisions of this sub-
section shall not be construed as altering or
supplanting any other rule of law, and the
requirements of this subsection shall be con-
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strued as being in addition to any such other
rule of law.

‘“(6) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary or appropriate to carry out the pur-
poses of this subsection. Such regulations
may include exemptions from the applica-
tion of this subsection.”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to trans-
actions entered into after February 2, 2004.
SEC. 5612. PENALTY FOR FAILING TO DISCLOSE

REPORTABLE TRANSACTION.

(a) IN GENERAL.—Part I of subchapter B of
chapter 68 (relating to assessable penalties)
is amended by inserting after section 6707
the following new section:

“SEC. 6707A. PENALTY FOR FAILURE TO INCLUDE
REPORTABLE TRANSACTION INFOR-
MATION WITH RETURN OR STATE-
MENT.

‘‘(a) IMPOSITION OF PENALTY.—Any person
who fails to include on any return or state-
ment any information with respect to a re-
portable transaction which is required under
section 6011 to be included with such return
or statement shall pay a penalty in the
amount determined under subsection (b).

‘“(b) AMOUNT OF PENALTY.—

‘(1) IN GENERAL.—Except as provided in
paragraphs (2) and (3), the amount of the
penalty under subsection (a) shall be $50,000.

‘“(2) LISTED TRANSACTION.—The amount of
the penalty under subsection (a) with respect
to a listed transaction shall be $100,000.

¢“(3) INCREASE IN PENALTY FOR LARGE ENTI-
TIES AND HIGH NET WORTH INDIVIDUALS.—

‘““(A) IN GENERAL.—In the case of a failure
under subsection (a) by—

‘(i) a large entity, or

‘‘(ii) a high net worth individual,
the penalty under paragraph (1) or (2) shall
be twice the amount determined without re-
gard to this paragraph.

‘(B) LARGE ENTITY.—For purposes of sub-
paragraph (A), the term ‘large entity’ means,
with respect to any taxable year, a person
(other than a natural person) with gross re-
ceipts in excess of $10,000,000 for the taxable
year in which the reportable transaction oc-
curs or the preceding taxable year. Rules
similar to the rules of paragraph (2) and sub-
paragraphs (B), (C), and (D) of paragraph (3)
of section 448(c) shall apply for purposes of
this subparagraph.

¢(C) HIGH NET WORTH INDIVIDUAL.—For pur-
poses of subparagraph (A), the term ‘high net
worth individual’ means, with respect to a
reportable transaction, a natural person
whose net worth exceeds $2,000,000 imme-
diately before the transaction.

‘‘(c) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) REPORTABLE TRANSACTION.—The term
‘reportable transaction’ means any trans-
action with respect to which information is
required to be included with a return or
statement because, as determined under reg-
ulations prescribed under section 6011, such
transaction is of a type which the Secretary
determines as having a potential for tax
avoidance or evasion.

‘“(2) LISTED TRANSACTION.—Except as pro-
vided in regulations, the term ‘listed trans-
action’ means a reportable transaction
which is the same as, or substantially simi-
lar to, a transaction specifically identified
by the Secretary as a tax avoidance trans-
action for purposes of section 6011.

“(d) AUTHORITY TO RESCIND PENALTY.—

‘(1) IN GENERAL.—The Commissioner of In-
ternal Revenue may rescind all or any por-
tion of any penalty imposed by this section
with respect to any violation if—

‘“(A) the violation is with respect to a re-
portable transaction other than a listed
transaction,
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‘“(B) the person on whom the penalty is im-
posed has a history of complying with the re-
quirements of this title,

“(C) it is shown that the violation is due to
an unintentional mistake of fact;

‘(D) imposing the penalty would be
against equity and good conscience, and

‘“(E) rescinding the penalty would promote
compliance with the requirements of this
title and effective tax administration.

‘“(2) DISCRETION.—The exercise of authority
under paragraph (1) shall be at the sole dis-
cretion of the Commissioner and may be del-
egated only to the head of the Office of Tax
Shelter Analysis. The Commissioner, in the
Commissioner’s sole discretion, may estab-
lish a procedure to determine if a penalty
should be referred to the Commissioner or
the head of such Office for a determination
under paragraph (1).

‘“(3) NO APPEAL.—Notwithstanding any
other provision of law, any determination
under this subsection may not be reviewed in
any administrative or judicial proceeding.

‘“(4) RECORDS.—If a penalty is rescinded
under paragraph (1), the Commissioner shall
place in the file in the Office of the Commis-
sioner the opinion of the Commissioner or
the head of the Office of Tax Shelter Anal-
ysis with respect to the determination, in-
cluding—

““(A) the facts and circumstances of the
transaction,

“(B) the reasons for the rescission, and

‘(C) the amount of the penalty rescinded.

‘(6) REPORT.—The Commissioner shall
each year report to the Committee on Ways
and Means of the House of Representatives
and the Committee on Finance of the Sen-
ate—

““(A) a summary of the total number and
aggregate amount of penalties imposed, and
rescinded, under this section, and

‘(B) a description of each penalty re-
scinded under this subsection and the rea-
sons therefor.

‘‘(e) PENALTY REPORTED TO SEC.—In the
case of a person—

‘(1) which is required to file periodic re-
ports under section 13 or 15(d) of the Securi-
ties Exchange Act of 1934 or is required to be
consolidated with another person for pur-
poses of such reports, and

¢(2) which—

““(A) is required to pay a penalty under this
section with respect to a listed transaction,

‘(B) is required to pay a penalty under sec-
tion 6662A with respect to any reportable
transaction at a rate prescribed under sec-
tion 6662A(c), or

‘“(C) is required to pay a penalty under sec-
tion 6662B with respect to any noneconomic
substance transaction,
the requirement to pay such penalty shall be
disclosed in such reports filed by such person
for such periods as the Secretary shall speci-
fy. Failure to make a disclosure in accord-
ance with the preceding sentence shall be
treated as a failure to which the penalty
under subsection (b)(2) applies.

“(f) COORDINATION WITH OTHER PEN-
ALTIES.—The penalty imposed by this section
is in addition to any penalty imposed under
this title.”.

(b) CONFORMING AMENDMENT.—The table of
sections for part I of subchapter B of chapter
68 is amended by inserting after the item re-
lating to section 6707 the following:

““Sec. 6707A. Penalty for failure to include re-
portable transaction informa-
tion with return or state-
ment.”.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to returns
and statements the due date for which is
after the date of the enactment of this Act.
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SEC. 5613. ACCURACY-RELATED PENALTY FOR
LISTED TRANSACTIONS AND OTHER
REPORTABLE TRANSACTIONS HAV-
ING A SIGNIFICANT TAX AVOIDANCE
PURPOSE.

(a) IN GENERAL.—Subchapter A of chapter
68 is amended by inserting after section 6662
the following new section:

“SEC. 6662A. IMPOSITION OF ACCURACY-RE-

LATED PENALTY ON UNDERSTATE-
MENTS WITH RESPECT TO REPORT-
ABLE TRANSACTIONS.

‘‘(a) IMPOSITION OF PENALTY.—If a taxpayer
has a reportable transaction understatement
for any taxable year, there shall be added to
the tax an amount equal to 20 percent of the
amount of such understatement.

“(b) REPORTABLE TRANSACTION UNDER-
STATEMENT.—For purposes of this section—

‘1) IN GENERAL.—The term ‘reportable
transaction understatement’ means the sum
of—

‘“(A) the product of—

‘(i) the amount of the increase (if any) in
taxable income which results from a dif-
ference between the proper tax treatment of
an item to which this section applies and the
taxpayer’s treatment of such item (as shown
on the taxpayer’s return of tax), and

‘“(ii) the highest rate of tax imposed by
section 1 (section 11 in the case of a taxpayer
which is a corporation), and

‘“(B) the amount of the decrease (if any) in

the aggregate amount of credits determined
under subtitle A which results from a dif-
ference between the taxpayer’s treatment of
an item to which this section applies (as
shown on the taxpayer’s return of tax) and
the proper tax treatment of such item.
For purposes of subparagraph (A), any reduc-
tion of the excess of deductions allowed for
the taxable year over gross income for such
year, and any reduction in the amount of
capital losses which would (without regard
to section 1211) be allowed for such year,
shall be treated as an increase in taxable in-
come.

¢(2) ITEMS TO WHICH SECTION APPLIES.—This
section shall apply to any item which is at-
tributable to—

‘“(A) any listed transaction, and

‘(B) any reportable transaction (other
than a listed transaction) if a significant
purpose of such transaction is the avoidance
or evasion of Federal income tax.

‘“(c) HIGHER PENALTY FOR NONDISCLOSED
LISTED AND OTHER AVOIDANCE TRANS-
ACTIONS.—

‘(1) IN GENERAL.—Subsection (a) shall be
applied by substituting ‘30 percent’ for ‘20
percent’ with respect to the portion of any
reportable transaction understatement with
respect to which the requirement of section
6664(d)(2)(A) is not met.

‘(2) RULES APPLICABLE TO ASSERTION AND
COMPROMISE OF PENALTY.—

‘“(A) IN GENERAL.—Only upon the approval
by the Chief Counsel for the Internal Rev-
enue Service or the Chief Counsel’s delegate
at the national office of the Internal Rev-
enue Service may a penalty to which para-
graph (1) applies be included in a 1st letter of
proposed deficiency which allows the tax-
payer an opportunity for administrative re-
view in the Internal Revenue Service Office
of Appeals. If such a letter is provided to the
taxpayer, only the Commissioner of Internal
Revenue may compromise all or any portion
of such penalty.

‘‘(B) APPLICABLE RULES.—The rules of para-
graphs (2), (3), (4), and (5) of section 6707A(d)
shall apply for purposes of subparagraph (A).

‘‘(d) DEFINITIONS OF REPORTABLE AND LIST-
ED TRANSACTIONS.—For purposes of this sec-
tion, the terms ‘reportable transaction’ and
‘listed transaction’ have the respective
meanings given to such terms by section
6707A(c).
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‘‘(e) SPECIAL RULES.—

‘(1) COORDINATION WITH PENALTIES, ETC., ON
OTHER UNDERSTATEMENTS.—In the case of an
understatement (as defined in section
6662(d)(2))—

““(A) the amount of such understatement
(determined without regard to this para-
graph) shall be increased by the aggregate
amount of reportable transaction under-
statements and noneconomic substance
transaction understatements for purposes of
determining whether such understatement is
a substantial understatement under section
6662(d)(1), and

‘“(B) the addition to tax under section
6662(a) shall apply only to the excess of the
amount of the substantial understatement
(if any) after the application of subparagraph
(A) over the aggregate amount of reportable
transaction understatements and non-
economic substance transaction understate-
ments.

¢“(2) COORDINATION WITH OTHER PENALTIES.—

““(A) APPLICATION OF FRAUD PENALTY.—Ref-
erences to an underpayment in section 6663
shall be treated as including references to a
reportable transaction understatement and a
noneconomic substance transaction under-
statement.

‘(B) NO DOUBLE PENALTY.—This section
shall not apply to any portion of an under-
statement on which a penalty is imposed
under section 6662B or 6663.

‘“(3) SPECIAL RULE FOR AMENDED RETURNS.—
Except as provided in regulations, in no
event shall any tax treatment included with
an amendment or supplement to a return of
tax be taken into account in determining the
amount of any reportable transaction under-
statement or noneconomic substance trans-
action understatement if the amendment or
supplement is filed after the earlier of the
date the taxpayer is first contacted by the
Secretary regarding the examination of the
return or such other date as is specified by
the Secretary.

‘‘(4) NONECONOMIC SUBSTANCE TRANSACTION
UNDERSTATEMENT.—For purposes of this sub-
section, the term ‘noneconomic substance
transaction understatement’ has the mean-
ing given such term by section 6662B(c).

‘“(5) CROSS REFERENCE.—

“For reporting of section 6662A(c) penalty
to the Securities and Exchange Commission,
see section 6707A(e).”.

(b) DETERMINATION OF OTHER UNDERSTATE-

MENTS.—Subparagraph (A) of section
6662(d)(2) is amended by adding at the end
the following flush sentence:
“The excess under the preceding sentence
shall be determined without regard to items
to which section 6662A applies and without
regard to items with respect to which a pen-
alty is imposed by section 6662B."".

(¢) REASONABLE CAUSE EXCEPTION.—

(1) IN GENERAL.—Section 6664 is amended
by adding at the end the following new sub-
section:

‘“(d) REASONABLE CAUSE EXCEPTION FOR RE-
PORTABLE TRANSACTION UNDERSTATEMENTS.—

‘(1) IN GENERAL.—No penalty shall be im-
posed under section 6662A with respect to
any portion of a reportable transaction un-
derstatement if it is shown that there was a
reasonable cause for such portion and that
the taxpayer acted in good faith with respect
to such portion.

‘“(2) SPECIAL RULES.—Paragraph (1) shall
not apply to any reportable transaction un-
derstatement unless—

““(A) the relevant facts affecting the tax
treatment of the item are adequately dis-
closed in accordance with the regulations
prescribed under section 6011,

‘(B) there is or was substantial authority
for such treatment, and
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‘(C) the taxpayer reasonably believed that

such treatment was more likely than not the
proper treatment.
A taxpayer failing to adequately disclose in
accordance with section 6011 shall be treated
as meeting the requirements of subparagraph
(A) if the penalty for such failure was re-
scinded under section 6707A(d).

‘“(3) RULES RELATING TO REASONABLE BE-
LIEF.—For purposes of paragraph (2)(C)—

‘““(A) IN GENERAL.—A taxpayer shall be
treated as having a reasonable belief with re-
spect to the tax treatment of an item only if
such belief—

‘“(i) is based on the facts and law that exist
at the time the return of tax which includes
such tax treatment is filed, and

¢“(ii) relates solely to the taxpayer’s
chances of success on the merits of such
treatment and does not take into account
the possibility that a return will not be au-
dited, such treatment will not be raised on
audit, or such treatment will be resolved
through settlement if it is raised.

‘‘(B) CERTAIN OPINIONS MAY NOT BE RELIED
UPON.—

‘(i) IN GENERAL.—AnN opinion of a tax advi-
sor may not be relied upon to establish the
reasonable belief of a taxpayer if—

“(I) the tax advisor is described in clause
(ii), or

‘“(IT) the opinion is described in clause (iii).

‘‘(ii) DISQUALIFIED TAX ADVISORS.—A tax
advisor is described in this clause if the tax
advisor—

‘(1) is a material advisor (within the mean-
ing of section 6111(b)(1)) who participates in
the organization, management, promotion,
or sale of the transaction or who is related
(within the meaning of section 267(b) or
707(b)(1)) to any person who so participates,

“(II) is compensated directly or indirectly
by a material advisor with respect to the
transaction,

“(IIT) has a fee arrangement with respect
to the transaction which is contingent on all
or part of the intended tax benefits from the
transaction being sustained, or

“(IV) as determined under regulations pre-
scribed by the Secretary, has a disqualifying
financial interest with respect to the trans-
action.

¢‘(iii) DISQUALIFIED OPINIONS.—For purposes
of clause (i), an opinion is disqualified if the
opinion—

‘“(I) is based on unreasonable factual or
legal assumptions (including assumptions as
to future events),

“(II) unreasonably relies on representa-
tions, statements, findings, or agreements of
the taxpayer or any other person,

‘“(IIT) does not identify and consider all rel-
evant facts, or

“(IV) fails to meet any other requirement
as the Secretary may prescribe.”.

(2) CONFORMING AMENDMENT.—The heading
for subsection (c) of section 6664 is amended
by inserting ‘‘FOR UNDERPAYMENTS’ after
“EXCEPTION"’.

(d) CONFORMING AMENDMENTS.—
(1) Subparagraph (C) of section 461(i)(3) is

amended by striking ‘“‘section
6662(d)(2)(C)(ii)”” and inserting ‘‘section
1274(0)(3)(C)’.

(2) Paragraph (3) of section 1274(b) is
amended—

(A) by striking ‘‘(as defined in section
6662(d)(2)(C)(iii))”’ in subparagraph (B)(i), and

(B) by adding at the end the following new
subparagraph:

‘(C) TAX SHELTER.—For purposes of sub-
paragraph (B), the term ‘tax shelter’ means—

‘(i) a partnership or other entity,

‘(i) any investment plan or arrangement,
or

‘‘(iii) any other plan or arrangement,
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if a significant purpose of such partnership,
entity, plan, or arrangement is the avoid-
ance or evasion of Federal income tax.”.

(3) Section 6662(d)(2) is amended by strik-
ing subparagraphs (C) and (D).

(4) Section 6664(c)(1) is amended by strik-
ing ‘‘this part’’ and inserting ‘‘section 6662 or
6663°.

(5) Subsection (b) of section 7525 is amend-
ed by striking ‘‘section 6662(d)(2)(C)(iii)”’ and
inserting ‘‘section 1274(b)(3)(C)”’.

(6)(A) The heading for section 6662 is
amended to read as follows:

“SEC. 6662. IMPOSITION OF ACCURACY-RELATED
PENALTY ON UNDERPAYMENTS.”.

(B) The table of sections for part II of sub-
chapter A of chapter 68 is amended by strik-
ing the item relating to section 6662 and in-
serting the following new items:

‘““Sec. 6662. Imposition of accuracy-related
penalty on underpayments.

‘‘Sec. 6662A. Imposition of accuracy-related
penalty on understatements
with respect to reportable
transactions.”.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years ending after the date of the enactment
of this Act.

SEC. 5614. PENALTY FOR UNDERSTATEMENTS AT-
TRIBUTABLE TO TRANSACTIONS
LACKING ECONOMIC SUBSTANCE,
ETC.

(a) IN GENERAL.—Subchapter A of chapter
68 is amended by inserting after section
6662A the following new section:

“SEC. 6662B. PENALTY FOR UNDERSTATEMENTS
ATTRIBUTABLE TO TRANSACTIONS
LACKING ECONOMIC SUBSTANCE,
ETC.

“‘(a) IMPOSITION OF PENALTY.—If a taxpayer
has an noneconomic substance transaction
understatement for any taxable year, there
shall be added to the tax an amount equal to
40 percent of the amount of such understate-
ment.

““(b) REDUCTION OF PENALTY FOR DISCLOSED
TRANSACTIONS.—Subsection (a) shall be ap-
plied by substituting ‘20 percent’ for ‘40 per-
cent’ with respect to the portion of any non-
economic substance transaction understate-
ment with respect to which the relevant
facts affecting the tax treatment of the item
are adequately disclosed in the return or a
statement attached to the return.

““(c) NONECONOMIC SUBSTANCE TRANSACTION
UNDERSTATEMENT.—For purposes of this sec-
tion—

‘(1) IN GENERAL.—The term ‘noneconomic
substance transaction understatement’
means any amount which would be an under-
statement under section 6662A(b)(1) if section
6662A were applied by taking into account
items attributable to noneconomic sub-
stance transactions rather than items to
which section 6662A would apply without re-
gard to this paragraph.

‘(2) NONECONOMIC SUBSTANCE TRANS-
ACTION.—The term ‘noneconomic substance
transaction’ means any transaction if—

“(A) there is a lack of economic substance
(within the meaning of section 7701(n)(1)) for
the transaction giving rise to the claimed
benefit or the transaction was not respected
under section 7701(n)(2), or

‘“(B) the transaction fails to meet the re-
quirements of any similar rule of law.

“(d) RULES APPLICABLE TO COMPROMISE OF
PENALTY.—

‘(1) IN GENERAL.—If the 1st letter of pro-
posed deficiency which allows the taxpayer
an opportunity for administrative review in
the Internal Revenue Service Office of Ap-
peals has been sent with respect to a penalty
to which this section applies, only the Com-
missioner of Internal Revenue may com-
promise all or any portion of such penalty.
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‘“(2) APPLICABLE RULES.—The rules of para-
graphs (2), (3), (4), and (5) of section 6707A(d)
shall apply for purposes of paragraph (1).

‘“(e) COORDINATION WITH OTHER PEN-
ALTIES.—Except as otherwise provided in this
part, the penalty imposed by this section
shall be in addition to any other penalty im-
posed by this title.

¢“(f) CROSS REFERENCES.—

“(1) For coordination of penalty with un-
derstatements under section 6662 and other
special rules, see section 6662A(e).

“(2) For reporting of penalty imposed
under this section to the Securities and Ex-
change Commission, see section 6707A(e).”.

(b) CLERICAL AMENDMENT.—The table of
sections for part II of subchapter A of chap-
ter 68 is amended by inserting after the item
relating to section 6662A the following new
item:

““Sec. 6662B. Penalty for understatements at-
tributable to transactions lack-
ing economic substance, etc.”’.

(¢c) EFFECTIVE DATE.—The amendments
made by this section shall apply to trans-
actions entered into after February 2, 2004.
SEC. 5615. MODIFICATIONS OF SUBSTANTIAL UN-

DERSTATEMENT PENALTY FOR NON-
REPORTABLE TRANSACTIONS.

(a) SUBSTANTIAL UNDERSTATEMENT OF COR-
PORATIONS.—Section 6662(d)(1)(B) (relating to
special rule for corporations) is amended to
read as follows:

‘(B) SPECIAL RULE FOR CORPORATIONS.—In
the case of a corporation other than an S
corporation or a personal holding company
(as defined in section 542), there is a substan-
tial understatement of income tax for any
taxable year if the amount of the understate-
ment for the taxable year exceeds the lesser
of—

‘(i) 10 percent of the tax required to be
shown on the return for the taxable year (or,
if greater, $10,000), or

“(ii) $10,000,000.”".

(b) REDUCTION FOR UNDERSTATEMENT OF
TAXPAYER DUE TO POSITION OF TAXPAYER OR
DISCLOSED ITEM.—

(1) IN GENERAL.—Section 6662(d)(2)(B)(i) (re-
lating to substantial authority) is amended
to read as follows:

‘(i) the tax treatment of any item by the
taxpayer if the taxpayer had reasonable be-
lief that the tax treatment was more likely
than not the proper treatment, or”.

(2) CONFORMING AMENDMENT.—Section
6662(d) is amended by adding at the end the
following new paragraph:

‘(3) SECRETARIAL LIST.—For purposes of
this subsection, section 6664(d)(2), and sec-
tion 6694(a)(1), the Secretary may prescribe a
list of positions for which the Secretary be-
lieves there is not substantial authority or
there is no reasonable belief that the tax
treatment is more likely than not the proper
tax treatment. Such list (and any revisions
thereof) shall be published in the Federal
Register or the Internal Revenue Bulletin.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after the date of the enact-
ment of this Act.

SEC. 5616. TAX SHELTER EXCEPTION TO CON-

FIDENTIALITY PRIVILEGES RELAT-
ING TO TAXPAYER COMMUNICA-
TIONS.

(a) IN GENERAL.—Section 7525(b) (relating
to section not to apply to communications
regarding corporate tax shelters) is amended
to read as follows:

““(b) SECTION NOT TO APPLY TO COMMUNICA-
TIONS REGARDING TAX SHELTERS.—The privi-
lege under subsection (a) shall not apply to
any written communication which is—

‘(1) between a federally authorized tax
practitioner and—

“(A) any person,
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‘“(B) any director, officer, employee, agent,
or representative of the person, or

“(C) any other person holding a capital or
profits interest in the person, and

‘(2) in connection with the promotion of
the direct or indirect participation of the
person in any tax shelter (as defined in sec-
tion 1274(b)(3)(C)).”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to commu-
nications made on or after the date of the
enactment of this Act.

SEC. 5617. DISCLOSURE OF REPORTABLE TRANS-
ACTIONS.

(a) IN GENERAL.—Section 6111 (relating to
registration of tax shelters) is amended to
read as follows:

“SEC. 6111. DISCLOSURE OF REPORTABLE TRANS-
ACTIONS.

‘‘(a) IN GENERAL.—Each material advisor
with respect to any reportable transaction
shall make a return (in such form as the Sec-
retary may prescribe) setting forth—

‘(1) information identifying and describing
the transaction,

‘(2) information describing any potential
tax benefits expected to result from the
transaction, and

‘(3) such other information as the Sec-
retary may prescribe.

Such return shall be filed not later than the
date specified by the Secretary.

““(b) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) MATERIAL ADVISOR.—

‘““(A) IN GENERAL.—The term ‘material ad-
visor’ means any person—

‘(i) who provides any material aid, assist-
ance, or advice with respect to organizing,
managing, promoting, selling, implementing,
or carrying out any reportable transaction,
and

‘(i) who directly or indirectly derives
gross income in excess of the threshold
amount for such aid, assistance, or advice.

‘(B) THRESHOLD AMOUNT.—For purposes of
subparagraph (A), the threshold amount is—

‘(i) $50,000 in the case of a reportable
transaction substantially all of the tax bene-
fits from which are provided to natural per-
sons, and

¢‘(ii) $250,000 in any other case.

‘(2) REPORTABLE TRANSACTION.—The term
‘reportable transaction’ has the meaning
given to such term by section 6707A(c).

‘(c) REGULATIONS.—The Secretary may
prescribe regulations which provide—

‘(1) that only 1 person shall be required to
meet the requirements of subsection (a) in
cases in which 2 or more persons would oth-
erwise be required to meet such require-
ments,

‘(2) exemptions from the requirements of
this section, and

‘(3) such rules as may be necessary or ap-
propriate to carry out the purposes of this
section.”.

(b) CONFORMING AMENDMENTS.—

(1) The item relating to section 6111 in the
table of sections for subchapter B of chapter
61 is amended to read as follows:

““Sec. 6111. Disclosure of reportable trans-
actions.”.

(2)(A) So much of section 6112 as precedes
subsection (c) thereof is amended to read as
follows:

“SEC. 6112. MATERIAL ADVISORS OF REPORT-
ABLE TRANSACTIONS MUST KEEP
LISTS OF ADVISEES.

‘“(a) IN GENERAL.—Each material advisor
(as defined in section 6111) with respect to
any reportable transaction (as defined in sec-
tion 6707A(c)) shall maintain, in such manner
as the Secretary may by regulations pre-
scribe, a list—

‘(1) identifying each person with respect to
whom such advisor acted as such a material
advisor with respect to such transaction, and
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‘(2) containing such other information as
the Secretary may by regulations require.
This section shall apply without regard to
whether a material advisor is required to file
a return under section 6111 with respect to
such transaction.”.

(B) Section 6112 is amended by redesig-
nating subsection (c) as subsection (b).

(C) Section 6112(b), as redesignated by sub-
paragraph (B), is amended—

(i) by inserting ‘“‘written’’ before ‘‘request’’
in paragraph (1)(A), and

(ii) by striking ‘‘shall prescribe’ in para-
graph (2) and inserting ‘‘may prescribe’’.

(D) The item relating to section 6112 in the
table of sections for subchapter B of chapter
61 is amended to read as follows:

‘‘Sec. 6112. Material advisors of reportable
transactions must keep lists of
advisees.”’.

(3)(A) The heading for section 6708 is
amended to read as follows:

“SEC. 6708. FAILURE TO MAINTAIN LISTS OF

ADVISEES WITH RESPECT TO RE-
PORTABLE TRANSACTIONS.”.
(B) The item relating to section 6708 in the
table of sections for part I of subchapter B of
chapter 68 is amended to read as follows:

‘“Sec. 6708. Failure to maintain lists of
advisees with respect to report-
able transactions.”.

(¢) REQUIRED DISCLOSURE NOT SUBJECT TO
CLAIM OF CONFIDENTIALITY.—Subparagraph
(A) of section 6112(b)(1), as redesignated by
subsection (b)(2)(B), is amended by adding at
the end the following new flush sentence:
““For purposes of this section, the identity of
any person on such list shall not be privi-
leged.”.

(d) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
section shall apply to transactions with re-
spect to which material aid, assistance, or
advice referred to in section 6111(b)(1)(A)@)
of the Internal Revenue Code of 1986 (as
added by this section) is provided after the
date of the enactment of this Act.

(2) NO CLAIM OF CONFIDENTIALITY AGAINST
DISCLOSURE.—The amendment made by sub-
section (c) shall take effect as if included in
the amendments made by section 142 of the
Deficit Reduction Act of 1984.

SEC. 5618. MODIFICATIONS TO PENALTY FOR

FAILURE TO REGISTER TAX SHEL-
TERS.

(a) IN GENERAL.—Section 6707 (relating to
failure to furnish information regarding tax
shelters) is amended to read as follows:

“SEC. 6707. FAILURE TO FURNISH INFORMATION

REGARDING REPORTABLE TRANS-
ACTIONS.

‘“(a) IN GENERAL.—If a person who is re-
quired to file a return under section 6111(a)
with respect to any reportable transaction—

‘(1) fails to file such return on or before
the date prescribed therefor, or

‘“(2) files false or incomplete information
with the Secretary with respect to such
transaction,
such person shall pay a penalty with respect
to such return in the amount determined
under subsection (b).

‘“(b) AMOUNT OF PENALTY.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), the penalty imposed under
subsection (a) with respect to any failure
shall be $50,000.

‘(2) LISTED TRANSACTIONS.—The penalty
imposed under subsection (a) with respect to
any listed transaction shall be an amount
equal to the greater of—

““(A) $200,000, or

‘“(B) 50 percent of the gross income derived
by such person with respect to aid, assist-
ance, or advice which is provided with re-
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spect to the listed transaction before the
date the return including the transaction is
filed under section 6111.

Subparagraph (B) shall be applied by sub-
stituting ‘75 percent’ for ‘60 percent’ in the
case of an intentional failure or act de-
scribed in subsection (a).

‘‘(c) CERTAIN RULES To APPLY.—The provi-
sions of section 6707A(d) shall apply to any
penalty imposed under this section.

‘(d) REPORTABLE AND LISTED TRANS-
ACTIONS.—The terms ‘reportable transaction’
and ‘listed transaction’ have the respective
meanings given to such terms by section
6707A(c).”.

(b) CLERICAL AMENDMENT.—The item relat-
ing to section 6707 in the table of sections for
part I of subchapter B of chapter 68 is
amended by striking ‘‘tax shelters” and in-
serting ‘‘reportable transactions’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to returns
the due date for which is after the date of
the enactment of this Act.

SEC. 5619. MODIFICATION OF PENALTY FOR FAIL-
URE TO MAINTAIN LISTS OF INVES-
TORS.

(a) IN GENERAL.—Subsection (a) of section
6708 is amended to read as follows:

‘‘(a) IMPOSITION OF PENALTY.—

‘(1) IN GENERAL.—If any person who is re-
quired to maintain a list under section
6112(a) fails to make such list available upon
written request to the Secretary in accord-
ance with section 6112(b)(1)(A) within 20 busi-
ness days after the date of the Secretary’s
request, such person shall pay a penalty of
$10,000 for each day of such failure after such
20th day.

‘(2) REASONABLE CAUSE EXCEPTION.—NoO
penalty shall be imposed by paragraph (1)
with respect to the failure on any day if such
failure is due to reasonable cause.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to requests
made after the date of the enactment of this
Act.
SEC. 5620. MODIFICATION OF ACTIONS TO EN-

JOIN CERTAIN CONDUCT RELATED
TO TAX SHELTERS AND REPORT-
ABLE TRANSACTIONS.

(a) IN GENERAL.—Section 7408 (relating to
action to enjoin promoters of abusive tax
shelters, etc.) is amended by redesignating
subsection (c) as subsection (d) and by strik-
ing subsections (a) and (b) and inserting the
following new subsections:

‘“‘(a) AUTHORITY TO SEEK INJUNCTION.—A
civil action in the name of the United States
to enjoin any person from further engaging
in specified conduct may be commenced at
the request of the Secretary. Any action
under this section shall be brought in the
district court of the United States for the
district in which such person resides, has his
principal place of business, or has engaged in
specified conduct. The court may exercise its
jurisdiction over such action (as provided in
section 7402(a)) separate and apart from any
other action brought by the United States
against such person.

““(b) ADJUDICATION AND DECREE.—In any ac-
tion under subsection (a), if the court finds—

‘(1) that the person has engaged in any
specified conduct, and

‘“(2) that injunctive relief is appropriate to
prevent recurrence of such conduct,
the court may enjoin such person from en-
gaging in such conduct or in any other activ-
ity subject to penalty under this title.

‘‘(c) SPECIFIED CONDUCT.—For purposes of
this section, the term ‘specified conduct’
means any action, or failure to take action,
subject to penalty under section 6700, 6701,
6707, or 6708.”.

(b) CONFORMING AMENDMENTS.—

(1) The heading for section 7408 is amended
to read as follows:
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“SEC. 7408. ACTIONS TO ENJOIN SPECIFIED CON-
DUCT RELATED TO TAX SHELTERS
AND REPORTABLE TRANSACTIONS.”.

(2) The table of sections for subchapter A
of chapter 67 is amended by striking the item
relating to section 7408 and inserting the fol-
lowing new item:

‘““Sec. T408. Actions to enjoin specified
conduct related to tax shelters
and reportable transactions.”.

(c) EFFECTIVE DATE.—The amendment
made by this section shall take effect on the
day after the date of the enactment of this
Act.

SEC. 5621. UNDERSTATEMENT OF TAXPAYER’S LI-
ABILITY BY INCOME TAX RETURN
PREPARER.

(a) STANDARDS CONFORMED TO TAXPAYER
STANDARDS.—Section 6694(a) (relating to un-
derstatements due to unrealistic positions)
is amended—

(1) by striking ‘‘realistic possibility of
being sustained on its merits’” in paragraph
(1) and inserting ‘‘reasonable belief that the
tax treatment in such position was more
likely than not the proper treatment”’,

(2) by striking ‘‘or was frivolous’ in para-
graph (3) and inserting ‘‘or there was no rea-
sonable basis for the tax treatment of such
position”’, and

(3) by striking ‘“UNREALISTIC” in the head-
ing and inserting ‘‘IMPROPER’’.

(b) AMOUNT OF PENALTY.—Section 6694 is
amended—

(1) by striking ‘‘$250”’ in subsection (a) and
inserting *“$1,000”’, and

(2) by striking ‘‘$1,000” in subsection (b)
and inserting ‘‘$5,000"".

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to docu-
ments prepared after the date of the enact-
ment of this Act.

SEC. 5622. PENALTY ON FAILURE TO REPORT IN-
TERESTS IN FOREIGN FINANCIAL
ACCOUNTS.

(a) IN GENERAL.—Section 5321(a)(b) of title
31, United States Code, is amended to read as
follows:

‘“(5) FOREIGN FINANCIAL AGENCY TRANS-
ACTION VIOLATION.—

‘“(A) PENALTY AUTHORIZED.—The Secretary
of the Treasury may impose a civil money
penalty on any person who violates, or
causes any violation of, any provision of sec-
tion 5314.

“(B) AMOUNT OF PENALTY.—

‘(i) IN GENERAL.—Except as provided in
subparagraph (C), the amount of any civil
penalty imposed under subparagraph (A)
shall not exceed $5,000.

‘“(ii) REASONABLE CAUSE EXCEPTION.—NoO
penalty shall be imposed under subparagraph
(A) with respect to any violation if—

“(I) such violation was due to reasonable
cause, and

“(IT1) the amount of the transaction or the
balance in the account at the time of the
transaction was properly reported.

‘(C) WILLFUL VIOLATIONS.—In the case of
any person willfully violating, or willfully
causing any violation of, any provision of
section 5314—

‘(i) the maximum penalty under subpara-
graph (B)(i) shall be increased to the greater
of—

“(I) $25,000, or

‘“(IT) the amount (not exceeding $100,000)
determined under subparagraph (D), and

“‘(ii) subparagraph (B)(ii) shall not apply.

‘(D) AMOUNT.—The amount determined
under this subparagraph is—

‘(i) in the case of a violation involving a
transaction, the amount of the transaction,
or

‘‘(ii) in the case of a violation involving a
failure to report the existence of an account
or any identifying information required to be
provided with respect to an account, the bal-
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ance in the account at the time of the viola-
tion.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to viola-
tions occurring after the date of the enact-
ment of this Act.

SEC. 5623. FRIVOLOUS TAX SUBMISSIONS.

(a) Ci1vIL PENALTIES.—Section 6702 is
amended to read as follows:

“SEC. 6702. FRIVOLOUS TAX SUBMISSIONS.

‘‘(a) CIVIL PENALTY FOR FRIVOLOUS TAX RE-
TURNS.—A person shall pay a penalty of
$5,000 if—

‘(1) such person files what purports to be a
return of a tax imposed by this title but
which—

‘“(A) does not contain information on
which the substantial correctness of the self-
assessment may be judged, or

‘(B) contains information that on its face
indicates that the self-assessment is substan-
tially incorrect; and

‘“(2) the conduct referred to in paragraph
O—

““(A) is based on a position which the Sec-
retary has identified as frivolous under sub-
section (c), or

‘““(B) reflects a desire to delay or impede
the administration of Federal tax laws.

“(b) CIVIL PENALTY FOR SPECIFIED FRIVO-
LOUS SUBMISSIONS.—

‘(1) IMPOSITION OF PENALTY.—Except as
provided in paragraph (3), any person who
submits a specified frivolous submission
shall pay a penalty of $5,000.

¢“(2) SPECIFIED FRIVOLOUS SUBMISSION.—For
purposes of this section—

““(A) SPECIFIED FRIVOLOUS SUBMISSION.—
The term ‘specified frivolous submission’
means a specified submission if any portion
of such submission—

‘(i) is based on a position which the Sec-
retary has identified as frivolous under sub-
section (c), or

‘“(ii) reflects a desire to delay or impede
the administration of Federal tax laws.

‘“(B) SPECIFIED SUBMISSION.—The
‘specified submission’ means—

‘(1) a request for a hearing under—

‘“(I) section 6320 (relating to notice and op-
portunity for hearing upon filing of notice of
lien), or

‘“(IT) section 6330 (relating to notice and
opportunity for hearing before levy), and

“‘(ii) an application under—

‘“(I) section 6159 (relating to agreements
for payment of tax liability in installments),

“(II) section 7122 (relating to com-
promises), or

‘“(III) section 7811 (relating to taxpayer as-
sistance orders).

““(3) OPPORTUNITY TO WITHDRAW SUBMIS-
SION.—If the Secretary provides a person
with notice that a submission is a specified
frivolous submission and such person with-
draws such submission within 30 days after
such notice, the penalty imposed under para-
graph (1) shall not apply with respect to such
submission.

‘‘(c) LISTING OF FRIVOLOUS POSITIONS.—The
Secretary shall prescribe (and periodically
revise) a list of positions which the Sec-
retary has identified as being frivolous for
purposes of this subsection. The Secretary
shall not include in such list any position
that the Secretary determines meets the re-
quirement of section 6662(d)(2)(B)({i)(II).

‘“(d) REDUCTION OF PENALTY.—The Sec-
retary may reduce the amount of any pen-
alty imposed under this section if the Sec-
retary determines that such reduction would
promote compliance with and administra-
tion of the Federal tax laws.

‘‘(e) PENALTIES IN ADDITION TO OTHER PEN-
ALTIES.—The penalties imposed by this sec-
tion shall be in addition to any other penalty
provided by law.”’.

term

S747

(b) TREATMENT OF FRIVOLOUS REQUESTS
FOR HEARINGS BEFORE LEVY.—

(1) FRIVOLOUS REQUESTS DISREGARDED.—
Section 6330 (relating to notice and oppor-
tunity for hearing before levy) is amended by
adding at the end the following new sub-
section:

‘(g) FRIVOLOUS REQUESTS FOR HEARING,
ETc.—Notwithstanding any other provision
of this section, if the Secretary determines
that any portion of a request for a hearing
under this section or section 6320 meets the
requirement of clause (i) or (ii) of section
6702(b)(2)(A), then the Secretary may treat
such portion as if it were never submitted
and such portion shall not be subject to any
further administrative or judicial review.”.

(2) PRECLUSION FROM RAISING FRIVOLOUS
ISSUES AT HEARING.—Section 6330(c)(4) is
amended—

(A) by
“AAD)

(B) by striking ‘“(B)” and inserting ‘‘(ii)"’;

(C) by striking the period at the end of the
first sentence and inserting ‘‘; or’’; and

(D) by inserting after subparagraph (A)(ii)
(as so redesignated) the following:

‘(B) the issue meets the requirement of
clause (i) or (ii) of section 6702(b)(2)(A).”.

(3) STATEMENT OF GROUNDS.—Section
6330(b)(1) is amended by striking ‘‘under sub-
section (a)(3)(B)”’ and inserting ‘‘in writing
under subsection (a)(3)(B) and states the
grounds for the requested hearing’’.

(c) TREATMENT OF FRIVOLOUS REQUESTS
FOR HEARINGS UPON FILING OF NOTICE OF
LIEN.—Section 6320 is amended—

(1) in subsection (b)(1), by striking ‘‘under
subsection (a)(3)(B)”’ and inserting ‘‘in writ-
ing under subsection (a)(3)(B) and states the
grounds for the requested hearing’’, and

(2) in subsection (c), by striking ‘‘and (e)”’
and inserting ‘‘(e), and (g)”’.

(d) TREATMENT OF FRIVOLOUS APPLICATIONS
FOR OFFERS-IN-COMPROMISE AND INSTALL-
MENT AGREEMENTS.—Section 7122 is amended
by adding at the end the following new sub-
section:

‘“‘(e) FRIVOLOUS SUBMISSIONS, ETC.—Not-
withstanding any other provision of this sec-
tion, if the Secretary determines that any
portion of an application for an offer-in-com-
promise or installment agreement submitted
under this section or section 6159 meets the
requirement of clause (i) or (ii) of section
6702(b)(2)(A), then the Secretary may treat
such portion as if it were never submitted
and such portion shall not be subject to any
further administrative or judicial review.”’.

(e) CLERICAL AMENDMENT.—The table of
sections for part I of subchapter B of chapter
68 is amended by striking the item relating
to section 6702 and inserting the following
new item:

striking ‘‘(A)” and inserting

‘“Sec. 6702. Frivolous tax submissions.”’.

(f) EFFECTIVE DATE.—The amendments
made by this section shall apply to submis-
sions made and issues raised after the date
on which the Secretary first prescribes a list
under section 6702(c) of the Internal Revenue
Code of 1986, as amended by subsection (a).
SEC. 5624. REGULATION OF INDIVIDUALS PRAC-

TICING BEFORE THE DEPARTMENT
OF TREASURY.

(a) CENSURE; IMPOSITION OF PENALTY.—

(1) IN GENERAL.—Section 330(b) of title 31,
United States Code, is amended—

(A) by inserting ‘‘, or censure,”’ after ‘‘De-
partment’’, and

(B) by adding at the end the following new
flush sentence:

“The Secretary may impose a monetary pen-
alty on any representative described in the
preceding sentence. If the representative was
acting on behalf of an employer or any firm
or other entity in connection with the con-
duct giving rise to such penalty, the Sec-
retary may impose a monetary penalty on



S748

such employer, firm, or entity if it knew, or
reasonably should have known, of such con-
duct. Such penalty shall not exceed the gross
income derived (or to be derived) from the
conduct giving rise to the penalty and may
be in addition to, or in lieu of, any suspen-
sion, disbarment, or censure of the rep-
resentative.”.

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to ac-
tions taken after the date of the enactment
of this Act.

(b) TAX SHELTER OPINIONS, ETC.—Section
330 of such title 31 is amended by adding at
the end the following new subsection:

‘(d) Nothing in this section or in any other
provision of law shall be construed to limit
the authority of the Secretary of the Treas-
ury to impose standards applicable to the
rendering of written advice with respect to
any entity, transaction plan or arrangement,
or other plan or arrangement, which is of a
type which the Secretary determines as hav-
ing a potential for tax avoidance or eva-
sion.”.

SEC. 5625. PENALTY ON PROMOTERS OF TAX
SHELTERS.

(a) PENALTY ON PROMOTING ABUSIVE TAX
SHELTERS.—Section 6700(a) is amended by
adding at the end the following new sen-
tence: ‘‘Notwithstanding the first sentence,
if an activity with respect to which a pen-
alty imposed under this subsection involves
a statement described in paragraph (2)(A),
the amount of the penalty shall be equal to
50 percent of the gross income derived (or to
be derived) from such activity by the person
on which the penalty is imposed.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to activities
after the date of the enactment of this Act.
SEC. 5626. STATUTE OF LIMITATIONS FOR TAX-

ABLE YEARS FOR WHICH REQUIRED
LISTED TRANSACTIONS NOT RE-
PORTED.

(a) IN GENERAL.—Section 6501(c) (relating
to exceptions) is amended by adding at the
end the following new paragraph:

¢“(10) LISTED TRANSACTIONS.—If a taxpayer
fails to include on any return or statement
for any taxable year any information with
respect to a listed transaction (as defined in
section 6707A(c)(2)) which is required under
section 6011 to be included with such return
or statement, the time for assessment of any
tax imposed by this title with respect to
such transaction shall not expire before the
date which is 1 year after the earlier of—

‘“(A) the date on which the Secretary is
furnished the information so required; or

‘(B) the date that a material advisor (as
defined in section 6111) meets the require-
ments of section 6112 with respect to a re-
quest by the Secretary under section 6112(b)
relating to such transaction with respect to
such taxpayer.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
years with respect to which the period for as-
sessing a deficiency did not expire before the
date of the enactment of this Act.

SEC. 5627. DENIAL OF DEDUCTION FOR INTEREST
ON UNDERPAYMENTS ATTRIB-
UTABLE TO NONDISCLOSED RE-
PORTABLE AND NONECONOMIC SUB-
STANCE TRANSACTIONS.

(a) IN GENERAL.—Section 163 (relating to
deduction for interest) is amended by redes-
ignating subsection (m) as subsection (n) and
by inserting after subsection (1) the fol-
lowing new subsection:

“(m) INTEREST ON UNPAID TAXES ATTRIB-
UTABLE TO NONDISCLOSED REPORTABLE
TRANSACTIONS AND NONECONOMIC SUBSTANCE
TRANSACTIONS.—No deduction shall be al-
lowed under this chapter for any interest
paid or accrued under section 6601 on any un-
derpayment of tax which is attributable to—
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‘(1) the portion of any reportable trans-
action understatement (as defined in section
6662A (b)) with respect to which the require-
ment of section 6664(d)(2)(A) is not met, or

‘“(2) any noneconomic substance trans-
action understatement (as defined in section
6662B(c)).”’.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to trans-
actions in taxable years beginning after the
date of the enactment of this Act.

SEC. 5628. AUTHORIZATION OF APPROPRIATIONS
FOR TAX LAW ENFORCEMENT.

There is authorized to be appropriated
$300,000,000 for each fiscal year beginning
after September 30, 2003, for the purpose of
carrying out tax law enforcement to combat
tax avoidance transactions and other tax
shelters, including the use of offshore finan-
cial accounts to conceal taxable income.

PART ITII—OTHER CORPORATE
GOVERNANCE PROVISIONS
SEC. 5631. AFFIRMATION OF CONSOLIDATED RE-
TURN REGULATION AUTHORITY.

(a) IN GENERAL.—Section 1502 (relating to
consolidated return regulations) is amended
by adding at the end the following new sen-
tence: ‘“‘In prescribing such regulations, the
Secretary may prescribe rules applicable to
corporations filing consolidated returns
under section 1501 that are different from
other provisions of this title that would
apply if such corporations filed separate re-
turns.”.

(b) RESULT NOT OVERTURNED.—Notwith-
standing subsection (a), the Internal Rev-
enue Code of 1986 shall be construed by treat-
ing Treasury regulation §1.1502-20(c)(1)(iii)
(as in effect on January 1, 2001) as being in-
applicable to the type of factual situation in
255 F'.3d 1357 (Fed. Cir. 2001).

(c) EFFECTIVE DATE.—The provisions of
this section shall apply to taxable years be-
ginning before, on, or after the date of the
enactment of this Act.

SEC. 5632. DECLARATION BY CHIEF EXECUTIVE
OFFICER RELATING TO FEDERAL
ANNUAL CORPORATE INCOME TAX
RETURN.

(a) IN GENERAL.—The Federal tax return of
a corporation with respect to income shall
also include a declaration signed by the chief
executive officer of such corporation (or
other such officer of the corporation as the
Secretary of the Treasury may designate if
the corporation does not have a chief execu-
tive officer), under penalties of perjury, that
the chief executive officer has established
processes and procedures that ensure that
such return complies with the Internal Rev-
enue Code of 1986 and that the chief execu-
tive officer was provided reasonable assur-
ance of the accuracy of all material aspects
of such return. The preceding sentence shall
not apply to any return of a regulated in-
vestment company (within the meaning of
section 851 of such Code).

(b) EFFECTIVE DATE.—This section shall
apply to Federal tax returns filed after the
date of the enactment of this Act.

SEC. 5633. DENIAL OF DEDUCTION FOR CERTAIN
FINES, PENALTIES, AND OTHER
AMOUNTS.

(a) IN GENERAL.—Subsection (f) of section
162 (relating to trade or business expenses) is
amended to read as follows:

“(fy FINES, PENALTIES,
AMOUNTS.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), no deduction otherwise allow-
able shall be allowed under this chapter for
any amount paid or incurred (whether by
suit, agreement, or otherwise) to, or at the
direction of, a government or entity de-
scribed in paragraph (4) in relation to the
violation of any law or the investigation or
inquiry by such government or entity into
the potential violation of any law.
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¢“(2) EXCEPTION FOR AMOUNTS CONSTITUTING
RESTITUTION.—Paragraph (1) shall not apply
to any amount which the taxpayer estab-
lishes constitutes restitution for damage or
harm caused by the violation of any law or
the potential violation of any law. This para-
graph shall not apply to any amount paid or
incurred as reimbursement to the govern-
ment or entity for the costs of any investiga-
tion or litigation.

‘“(3) EXCEPTION FOR AMOUNTS PAID OR IN-
CURRED AS THE RESULT OF CERTAIN COURT OR-
DERS.—Paragraph (1) shall not apply to any
amount paid or incurred by order of a court
in a suit in which no government or entity
described in paragraph (4) is a party.

‘(4) CERTAIN NONGOVERNMENTAL REGU-
LATORY ENTITIES.—An entity is described in
this paragraph if it is—

‘“(A) a nongovernmental entity which exer-
cises self-regulatory powers (including im-
posing sanctions) in connection with a quali-
fied board or exchange (as defined in section
1256(g)(7)), or

‘“(B) to the extent provided in regulations,
a nongovernmental entity which exercises
self-regulatory powers (including imposing
sanctions) as part of performing an essential
governmental function.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to amounts
paid or incurred after April 27, 2003, except
that such amendment shall not apply to
amounts paid or incurred under any binding
order or agreement entered into on or before
April 27, 2003. Such exception shall not apply
to an order or agreement requiring court ap-
proval unless the approval was obtained on
or before April 27, 2003.

SEC. 5634. DISALLOWANCE OF DEDUCTION FOR
PUNITIVE DAMAGES.

(a) DISALLOWANCE OF DEDUCTION.—

(1) IN GENERAL.—Section 162(g) (relating to
treble damage payments under the antitrust
laws) is amended by adding at the end the
following new paragraph:

‘(2) PUNITIVE DAMAGES.—No deduction
shall be allowed under this chapter for any
amount paid or incurred for punitive dam-
ages in connection with any judgment in, or
settlement of, any action. This paragraph
shall not apply to punitive damages de-
scribed in section 104(c).”’.

(2) CONFORMING AMENDMENTS.—

(A) Section 162(g) is amended—

(i) by striking ‘“‘If”” and inserting:

(1) TREBLE DAMAGES.—If”’, and

(ii) by redesignating paragraphs (1) and (2)
as subparagraphs (A) and (B), respectively.

(B) The heading for section 162(g) is amend-
ed by inserting ‘“‘OR PUNITIVE DAMAGES”
after “LAWS”.

(b) INCLUSION IN INCOME OF PUNITIVE DAM-
AGES PAID BY INSURER OR OTHERWISE.—

(1) IN GENERAL.—Part II of subchapter B of
chapter 1 (relating to items specifically in-
cluded in gross income) is amended by add-
ing at the end the following new section:

“SEC. 91. PUNITIVE DAMAGES COMPENSATED BY
INSURANCE OR OTHERWISE.

“‘Gross income shall include any amount
paid to or on behalf of a taxpayer as insur-
ance or otherwise by reason of the taxpayer’s
liability (or agreement) to pay punitive dam-
ages.”’.

(2) REPORTING REQUIREMENTS.—Section 6041
(relating to information at source) is amend-
ed by adding at the end the following new
subsection:

“(f) SECTION TO APPLY TO PUNITIVE DAM-
AGES COMPENSATION.—This section shall
apply to payments by a person to or on be-
half of another person as insurance or other-
wise by reason of the other person’s liability
(or agreement) to pay punitive damages.’’.
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(3) CONFORMING AMENDMENT.—The table of
sections for part II of subchapter B of chap-
ter 1 is amended by adding at the end the fol-
lowing new item:

“Sec. 91. Punitive damages compensated by

insurance or otherwise.”’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to damages
paid or incurred on or after the date of the
enactment of this Act.

SEC. 5635. INCREASE IN CRIMINAL MONETARY
PENALTY LIMITATION FOR THE UN-
DERPAYMENT OR OVERPAYMENT OF
TAX DUE TO FRAUD.

(a) IN GENERAL.—Section 7206 (relating to
fraud and false statements) is amended—

(1) by striking ‘“‘Any person who—"’ and in-
serting ‘‘(a) IN GENERAL.—Any person who—
> and

(2) by adding at the end the following new
subsection:

““(b) INCREASE IN MONETARY LIMITATION FOR
UNDERPAYMENT OR OVERPAYMENT OF TAX DUE
To FRAUD.—If any portion of any under-
payment (as defined in section 6664(a)) or
overpayment (as defined in section 6401(a)) of
tax required to be shown on a return is at-
tributable to fraudulent action described in
subsection (a), the applicable dollar amount
under subsection (a) shall in no event be less
than an amount equal to such portion. A rule
similar to the rule under section 6663(b) shall
apply for purposes of determining the por-
tion so attributable.”.

(b) INCREASE IN PENALTIES.—

(1) ATTEMPT TO EVADE OR DEFEAT TAX.—
Section 7201 is amended—

(A) by striking ¢$100,000" and inserting
¢°$250,000"°,
(B) by striking °‘$500,000”’ and inserting

¢°$1,000,000*°, and

(C) by striking ‘56 years” and inserting ‘10
years’.

(2) WILLFUL FAILURE TO FILE RETURN, SUP-
PLY INFORMATION, OR PAY TAX.—Section 7203
is amended—

(A) in the first sentence—

(i) by striking ‘‘misdemeanor’ and insert-
ing ‘“‘felony”’, and

(ii) by striking ‘‘1 year” and inserting ‘10
years’, and

(B) by striking the third sentence.

(3) FRAUD AND FALSE STATEMENTS.—Section
T7206(a) (as redesignated by subsection (a)) is
amended—

(A) by striking ¢$100,000" and inserting
¢°$250,000"°,
(B) by striking °‘$500,000’ and inserting

‘$1,000,000’, and

(C) by striking ‘3 years’ and inserting ‘5
years’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to under-
payments and overpayments attributable to
actions occurring after the date of the enact-
ment of this Act.

SEC. 5636. DOUBLING OF CERTAIN PENALTIES,
FINES, AND INTEREST ON UNDER-
PAYMENTS RELATED TO CERTAIN
OFFSHORE FINANCIAL ARRANGE-
MENTS.

(a) GENERAL RULE.—If—

(1) a taxpayer eligible to participate in—

(A) the Department of the Treasury’s Off-
shore Voluntary Compliance Initiative, or

(B) the Department of the Treasury’s vol-
untary disclosure initiative which applies to
the taxpayer by reason of the taxpayer’s
underreporting of United States income tax
liability through financial arrangements
which rely on the use of offshore arrange-
ments which were the subject of the initia-
tive described in subparagraph (A), and

(2) any interest or applicable penalty is im-
posed with respect to any arrangement to
which any initiative described in paragraph
(1) applied or to any underpayment of Fed-
eral income tax attributable to items arising
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in connection with any arrangement de-
scribed in paragraph (1),

then, notwithstanding any other provision of
law, the amount of such interest or penalty
shall be equal to twice that determined with-
out regard to this section.

(b) DEFINITIONS AND RULES.—For purposes
of this section—

(1) APPLICABLE PENALTY.—The term ‘‘appli-
cable penalty’” means any penalty, addition
to tax, or fine imposed under chapter 68 of
the Internal Revenue Code of 1986.

(2) VOLUNTARY OFFSHORE COMPLIANCE INI-
TIATIVE.—The term ‘‘Voluntary Offshore
Compliance Initiative” means the program
established by the Department of the Treas-
ury in January of 2003 under which any tax-
payer was eligible to voluntarily disclose
previously undisclosed income on assets
placed in offshore accounts and accessed
through credit card and other financial ar-
rangements.

(3) PARTICIPATION.—A taxpayer shall be
treated as having participated in the Vol-
untary Offshore Compliance Initiative if the
taxpayer submitted the request in a timely
manner and all information requested by the
Secretary of the Treasury or his delegate
within a reasonable period of time following
the request.

(c) EFFECTIVE DATE.—The provisions of
this section shall apply to interest, pen-
alties, additions to tax, and fines with re-
spect to any taxable year if as of the date of
the enactment of this Act, the assessment of
any tax, penalty, or interest with respect to
such taxable year is not prevented by the op-
eration of any law or rule of law.

PART IV—ENRON-RELATED TAX SHELTER
PROVISIONS
SEC. 5641. LIMITATION ON TRANSFER OR IMPOR-
TATION OF BUILT-IN LOSSES.

(a) IN GENERAL.—Section 362 (relating to
basis to corporations) is amended by adding
at the end the following new subsection:

‘‘(e) LIMITATIONS ON BUILT-IN LOSSES.—

(1) LIMITATION ON IMPORTATION OF BUILT-IN
LOSSES.—

‘‘(A) IN GENERAL.—If in any transaction de-
scribed in subsection (a) or (b) there would
(but for this subsection) be an importation of
a net built-in loss, the basis of each property
described in subparagraph (B) which is ac-
quired in such transaction shall (notwith-
standing subsections (a) and (b)) be its fair
market value immediately after such trans-
action.

‘“(B) PROPERTY DESCRIBED.—For purposes
of subparagraph (A), property is described in
this subparagraph if—

‘(i) gain or loss with respect to such prop-
erty is not subject to tax under this subtitle
in the hands of the transferor immediately
before the transfer, and

‘“(ii) gain or loss with respect to such prop-

erty is subject to such tax in the hands of
the transferee immediately after such trans-
fer.
In any case in which the transferor is a part-
nership, the preceding sentence shall be ap-
plied by treating each partner in such part-
nership as holding such partner’s propor-
tionate share of the property of such part-
nership.

¢(C) IMPORTATION OF NET BUILT-IN LOSS.—
For purposes of subparagraph (A), there is an
importation of a net built-in loss in a trans-
action if the transferee’s aggregate adjusted
bases of property described in subparagraph
(B) which is transferred in such transaction
would (but for this paragraph) exceed the
fair market value of such property imme-
diately after such transaction.”.

¢(2) LIMITATION ON TRANSFER OF BUILT-IN
LOSSES IN SECTION 351 TRANSACTIONS.—

“(A) IN GENERAL.—If—

‘(i) property is transferred by a transferor
in any transaction which is described in sub-
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section (a) and which is not described in
paragraph (1) of this subsection, and

‘‘(ii) the transferee’s aggregate adjusted
bases of such property so transferred would
(but for this paragraph) exceed the fair mar-
ket value of such property immediately after
such transaction,
then, notwithstanding subsection (a), the
transferee’s aggregate adjusted bases of the
property so transferred shall not exceed the
fair market value of such property imme-
diately after such transaction.

‘(B) ALLOCATION OF BASIS REDUCTION.—The
aggregate reduction in basis by reason of
subparagraph (A) shall be allocated among
the property so transferred in proportion to
their respective built-in losses immediately
before the transaction.

‘(C) EXCEPTION FOR TRANSFERS WITHIN AF-
FILIATED GROUP.—Subparagraph (A) shall not
apply to any transaction if the transferor
owns stock in the transferee meeting the re-
quirements of section 1504(a)(2). In the case
of property to which subparagraph (A) does
not apply by reason of the preceding sen-
tence, the transferor’s basis in the stock re-
ceived for such property shall not exceed its
fair market value immediately after the
transfer.”.

(b) COMPARABLE TREATMENT WHERE LIQ-
UIDATION.—Paragraph (1) of section 334(b) (re-
lating to liquidation of subsidiary) is amend-
ed to read as follows:

‘(1) IN GENERAL.—If property is received by
a corporate distributee in a distribution in a
complete liquidation to which section 332 ap-
plies (or in a transfer described in section
337(b)(1)), the basis of such property in the
hands of such distributee shall be the same
as it would be in the hands of the transferor;
except that the basis of such property in the
hands of such distributee shall be the fair
market value of the property at the time of
the distribution—

‘““(A) in any case in which gain or loss is
recognized by the liquidating corporation
with respect to such property, or

‘(B) in any case in which the liquidating
corporation is a foreign corporation, the cor-
porate distributee is a domestic corporation,
and the corporate distributee’s aggregate ad-
justed bases of property described in section
362(e)(1)(B) which is distributed in such lig-
uidation would (but for this subparagraph)
exceed the fair market value of such prop-
erty immediately after such liquidation.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to trans-
actions after February 13, 2003.

SEC. 5642. NO REDUCTION OF BASIS UNDER SEC-
TION 734 IN STOCK HELD BY PART-
NERSHIP IN CORPORATE PARTNER.

(a) IN GENERAL.—Section 755 is amended by
adding at the end the following new sub-
section:

‘“(c) NO ALLOCATION OF BASIS DECREASE TO
STOCK OF CORPORATE PARTNER.—In making
an allocation under subsection (a) of any de-
crease in the adjusted basis of partnership
property under section 734(b)—

‘(1) no allocation may be made to stock in
a corporation (or any person which is related
(within the meaning of section 267(b) or
707(b)(1)) to such corporation) which is a
partner in the partnership, and

‘(2) any amount not allocable to stock by

reason of paragraph (1) shall be allocated
under subsection (a) to other partnership
property in such manner as the Secretary
may prescribe.
Gain shall be recognized to the partnership
to the extent that the amount required to be
allocated under paragraph (2) to other part-
nership property exceeds the aggregate ad-
justed basis of such other property imme-
diately before the allocation required by
paragraph (2).”.
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(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to distribu-
tions after February 13, 2003.

SEC. 5643. REPEAL OF SPECIAL RULES
FASITS.

(a) IN GENERAL.—Part V of subchapter M of
chapter 1 (relating to financial asset
securitization investment trusts) is hereby
repealed.

(b) CONFORMING AMENDMENTS.—

(1) Paragraph (6) of section 56(g) is amend-
ed by striking “REMIC, or FASIT” and in-
serting ‘“‘or REMIC”.

(2) Clause (ii) of section 382(1)(4)(B) is
amended by striking ‘‘a REMIC to which
part IV of subchapter M applies, or a FASIT
to which part V of subchapter M applies,”’
and inserting ‘‘or a REMIC to which part IV
of subchapter M applies,”’.

(3) Paragraph (1) of section 582(c) is amend-
ed by striking ‘‘, and any regular interest in
a FASIT,”.

(4) Subparagraph (E) of section 856(c)(b) is
amended by striking the last sentence.

(5)(A) Section 860G(a)(1) is amended by
adding at the end the following new sen-
tence: ‘“‘An interest shall not fail to qualify
as a regular interest solely because the spec-
ified principal amount of the regular interest
(or the amount of interest accrued on the
regular interest) can be reduced as a result
of the nonoccurrence of 1 or more contingent
payments with respect to any reverse mort-
gage loan held by the REMIC if, on the start-
up day for the REMIC, the sponsor reason-
ably believes that all principal and interest
due under the regular interest will be paid at
or prior to the liguidation of the REMIC.”.

(B) The last sentence of section 860G(a)(3)
is amended by inserting ‘‘, and any reverse
mortgage loan (and each balance increase on
such loan meeting the requirements of sub-
paragraph (A)(iii)) shall be treated as an ob-
ligation secured by an interest in real prop-
erty’”’ before the period at the end.

(6) Paragraph (3) of section 860G(a) is
amended by adding ‘‘and’ at the end of sub-
paragraph (B), by striking ¢, and”’ at the end
of subparagraph (C) and inserting a period,
and by striking subparagraph (D).

(7) Section 860G(a)(3), as amended by para-
graph (6), is amended by adding at the end
the following new sentence: ‘‘For purposes of
subparagraph (A), if more than 50 percent of
the obligations transferred to, or purchased
by, the REMIC are originated by the United
States or any State (or any political subdivi-
sion, agency, or instrumentality of the
United States or any State) and are prin-
cipally secured by an interest in real prop-
erty, then each obligation transferred to, or
purchased by, the REMIC shall be treated as
secured by an interest in real property.”.

(8)(A) Section 860G(a)(3)(A) is amended by
striking ‘“‘or’’ at the end of clause (i), by in-
serting ‘“‘or”’ at the end of clause (ii), and by
inserting after clause (ii) the following new
clause:

‘‘(iii) represents an increase in the prin-
cipal amount under the original terms of an
obligation described in clause (i) or (ii) if
such increase—

“(I) is attributable to an advance made to
the obligor pursuant to the original terms of
the obligation,

“(II) occurs after the startup day, and

‘“(I1II) is purchased by the REMIC pursuant
to a fixed price contract in effect on the
startup day.”.

(B) Section 860G(a)(7)(B) is amended to
read as follows:

“(B) QUALIFIED RESERVE FUND.—For pur-
poses of subparagraph (A), the term ‘quali-
fied reserve fund’ means any reasonably re-
quired reserve to—

‘(i) provide for full payment of expenses of
the REMIC or amounts due on regular inter-
ests in the event of defaults on qualified

FOR
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mortgages or lower than expected returns on
cash flow investments, or

“(ii) provide a source of funds for the pur-

chase of obligations described in clause (ii)
or (iii) of paragraph (3)(A).
The aggregate fair market value of the as-
sets held in any such reserve shall not exceed
50 percent of the aggregate fair market value
of all of the assets of the REMIC on the
startup day, and the amount of any such re-
serve shall be promptly and appropriately re-
duced to the extent the amount held in such
reserve is no longer reasonably required for
purposes specified in clause (i) or (ii) of para-
graph (3)(A).”.

(9) Subparagraph (C) of section 1202(e)(4) is
amended by striking “REMIC, or FASIT”
and inserting ‘‘or REMIC”’.

(10) Clause (xi) of section 7701(a)(19)(C) is
amended—

(A) by striking ‘‘and any regular interest
in a FASIT,”, and

(B) by striking ‘‘or FASIT” each place it
appears.

(11) The table of parts for subchapter M of
chapter 1 is amended by striking the item re-
lating to part V.

(c) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
section shall take effect on February 14, 2003.

(2) EXCEPTION FOR EXISTING FASITS.—Para-
graph (1) shall not apply to any FASIT in ex-
istence on the date of the enactment of this
Act to the extent that regular interests
issued by the FASIT before such date con-
tinue to remain outstanding in accordance
with the original terms of issuance.

SEC. 5644. EXPANDED DISALLOWANCE OF DEDUC-
TION FOR INTEREST ON CONVERT-
IBLE DEBT.

(a) IN GENERAL.—Paragraph (2) of section
163(1) is amended by striking ‘‘or a related
party’” and inserting ‘‘or equity held by the
issuer (or any related party) in any other
person’’.

(b) CAPITALIZATION ALLOWED WITH RESPECT
TO EQUITY OF PERSONS OTHER THAN ISSUER
AND RELATED PARTIES.—Section 163(1) is
amended by redesignating paragraphs (4) and
(5) as paragraphs (5) and (6) and by inserting
after paragraph (3) the following new para-
graph:

¢‘(4) CAPITALIZATION ALLOWED WITH RESPECT
TO EQUITY OF PERSONS OTHER THAN ISSUER
AND RELATED PARTIES.—If the disqualified
debt instrument of a corporation is payable
in equity held by the issuer (or any related
party) in any other person (other than a re-
lated party), the basis of such equity shall be
increased by the amount not allowed as a de-
duction by reason of paragraph (1) with re-
spect to the instrument.”.

(c) EXCEPTION FOR CERTAIN INSTRUMENTS
ISSUED BY DEALERS IN SECURITIES.—Section
163(1), as amended by subsection (b), is
amended by redesignating paragraphs (5) and
(6) as paragraphs (6) and (7) and by inserting
after paragraph (4) the following new para-
graph:

‘(5) EXCEPTION FOR CERTAIN INSTRUMENTS
ISSUED BY DEALERS IN SECURITIES.—For pur-
poses of this subsection, the term ‘disquali-
fied debt instrument’ does not include in-
debtedness issued by a dealer in securities
(or a related party) which is payable in, or
by reference to, equity (other than equity of
the issuer or a related party) held by such
dealer in its capacity as a dealer in securi-
ties. For purposes of this paragraph, the
term ‘dealer in securities’ has the meaning
given such term by section 475.”.

(c) CONFORMING AMENDMENTS.—Paragraph
(3) of section 163(1) is amended—

(1) by striking ‘‘or a related party’ in the
material preceding subparagraph (A) and in-
serting ‘‘or any other person’’, and

(2) by striking ‘‘or interest’ each place it
appears.
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(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to debt in-
struments issued after February 13, 2003.

SEC. 5645. EXPANDED AUTHORITY TO DISALLOW
TAX BENEFITS UNDER SECTION 269.

(a) IN GENERAL.—Subsection (a) of section
269 (relating to acquisitions made to evade or
avoid income tax) is amended to read as fol-
lows:

‘“‘(a) IN GENERAL.—If—

‘“(1)(A) any person or persons acquire, di-
rectly or indirectly, control of a corporation,
or

‘“(B) any corporation acquires, directly or
indirectly, property of another corporation
and the basis of such property, in the hands
of the acquiring corporation, is determined
by reference to the basis in the hands of the
transferor corporation, and

‘“(2) the principal purpose for which such
acquisition was made is evasion or avoidance
of Federal income tax,
then the Secretary may disallow such deduc-
tion, credit, or other allowance. For purposes
of paragraph (1)(A), control means the own-
ership of stock possessing at least 50 percent
of the total combined voting power of all
classes of stock entitled to vote or at least 50
percent of the total value of all shares of all
classes of stock of the corporation.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to stock and
property acquired after February 13, 2003.
SEC. 5646. MODIFICATION OF INTERACTION BE-

TWEEN SUBPART F AND PASSIVE
FOREIGN INVESTMENT COMPANY
RULES.

(a) LIMITATION ON EXCEPTION FRrRoM PFIC
RULES FOR UNITED STATES SHAREHOLDERS OF
CONTROLLED FOREIGN CORPORATIONS.—Para-
graph (2) of section 1297(e) (relating to pas-
sive foreign investment company) is amend-
ed by adding at the end the following flush
sentence:

“Such term shall not include any period if
the earning of subpart F income by such cor-
poration during such period would result in
only a remote likelihood of an inclusion in
gross income under section 951(a)(1)(A)({H).”.
(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
years of controlled foreign corporations be-
ginning after February 13, 2003, and to tax-
able years of United States shareholders
with or within which such taxable years of
controlled foreign corporations end.

PART V—PROVISIONS TO DISCOURAGE
EXPATRIATION
SEC. 5651. TAX TREATMENT OF INVERTED COR-
PORATE ENTITIES

(a) IN GENERAL.—Subchapter C of chapter
80 (relating to provisions affecting more than
one subtitle) is amended by adding at the
end the following new section:

“SEC. 7874. RULES RELATING TO INVERTED COR-
PORATE ENTITIES.

‘“(a) INVERTED CORPORATIONS TREATED AS
DOMESTIC CORPORATIONS.—

‘(1) IN GENERAL.—If a foreign incorporated
entity is treated as an inverted domestic cor-
poration, then, notwithstanding section
7701(a)(4), such entity shall be treated for
purposes of this title as a domestic corpora-
tion.

*“(2) INVERTED DOMESTIC CORPORATION.—For
purposes of this section, a foreign incor-
porated entity shall be treated as an in-
verted domestic corporation if, pursuant to a
plan (or a series of related transactions)—

““(A) the entity completes after March 20,
2002, the direct or indirect acquisition of sub-
stantially all of the properties held directly
or indirectly by a domestic corporation or
substantially all of the properties consti-
tuting a trade or business of a domestic part-
nership,
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‘“(B) after the acquisition at least 80 per-
cent of the stock (by vote or value) of the en-
tity is held—

‘(i) in the case of an acquisition with re-
spect to a domestic corporation, by former
shareholders of the domestic corporation by
reason of holding stock in the domestic cor-
poration, or

‘‘(ii) in the case of an acquisition with re-
spect to a domestic partnership, by former
partners of the domestic partnership by rea-
son of holding a capital or profits interest in
the domestic partnership, and

‘(C) the expanded affiliated group which
after the acquisition includes the entity does
not have substantial business activities in
the foreign country in which or under the
law of which the entity is created or orga-
nized when compared to the total business
activities of such expanded affiliated group.

Except as provided in regulations, an acqui-
sition of properties of a domestic corporation
shall not be treated as described in subpara-
graph (A) if none of the corporation’s stock
was readily tradeable on an established secu-
rities market at any time during the 4-year
period ending on the date of the acquisition.

‘“(b) PRESERVATION OF DOMESTIC TAX BASE
IN CERTAIN INVERSION TRANSACTIONS TO
WHICH SUBSECTION (a) DOES NOT APPLY.—

‘(1) IN GENERAL.—If a foreign incorporated
entity would be treated as an inverted do-
mestic corporation with respect to an ac-
quired entity if either—

““(A) subsection (a)(2)(A) were applied by
substituting ‘after December 31, 1996, and on
or before March 20, 2002’ for ‘after March 20,
2002’ and subsection (a)(2)(B) were applied by
substituting ‘more than 50 percent’ for ‘at
least 80 percent’, or

‘“(B) subsection (a)(2)(B) were applied by
substituting ‘more than 50 percent’ for ‘at
least 80 percent’,

then the rules of subsection (c) shall apply to
any inversion gain of the acquired entity
during the applicable period and the rules of
subsection (d) shall apply to any related
party transaction of the acquired entity dur-
ing the applicable period. This subsection
shall not apply for any taxable year if sub-
section (a) applies to such foreign incor-
porated entity for such taxable year.

‘“(2) ACQUIRED ENTITY.—For purposes of
this section—

“‘(A) IN GENERAL.—The term ‘acquired enti-
ty’ means the domestic corporation or part-
nership substantially all of the properties of
which are directly or indirectly acquired in
an acquisition described in subsection
(a)(2)(A) to which this subsection applies.

‘(B) AGGREGATION RULES.—Any domestic
person bearing a relationship described in
section 267(b) or 707(b) to an acquired entity
shall be treated as an acquired entity with
respect to the acquisition described in sub-
paragraph (A).

‘“(3) APPLICABLE PERIOD.—For purposes of
this section—

‘‘(A) IN GENERAL.—The term ‘applicable pe-
riod’ means the period—

‘(i) beginning on the first date properties
are acquired as part of the acquisition de-
scribed in subsection (a)(2)(A) to which this
subsection applies, and

‘‘(ii) ending on the date which is 10 years
after the last date properties are acquired as
part of such acquisition.

‘(B) SPECIAL RULE FOR INVERSIONS OCCUR-
RING BEFORE MARCH 21, 2002.—In the case of
any acquired entity to which paragraph
(1)(A) applies, the applicable period shall be
the 10-year period beginning on January 1,
2003.

“(c) TAX ON INVERSION GAINS MAY NOT BE
OFFSET.—If subsection (b) applies—

‘(1) IN GENERAL.—The taxable income of an
acquired entity (or any expanded affiliated
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group which includes such entity) for any
taxable year which includes any portion of
the applicable period shall in no event be
less than the inversion gain of the entity for
the taxable year.

¢“(2) CREDITS NOT ALLOWED AGAINST TAX ON
INVERSION GAIN.—Credits shall be allowed
against the tax imposed by this chapter on
an acquired entity for any taxable year de-
scribed in paragraph (1) only to the extent
such tax exceeds the product of—

‘“(A) the amount of the inversion gain for
the taxable year, and

‘“(B) the highest rate of tax specified in
section 11(b)(1).

For purposes of determining the credit al-
lowed by section 901 inversion gain shall be
treated as from sources within the United
States.

¢“(3) SPECIAL RULES FOR PARTNERSHIPS.—In
the case of an acquired entity which is a
partnership—

““(A) the limitations of this subsection
shall apply at the partner rather than the
partnership level,

‘(B) the inversion gain of any partner for
any taxable year shall be equal to the sum
of—

‘“(i) the partner’s distributive share of in-
version gain of the partnership for such tax-
able year, plus

‘(i) income or gain required to be recog-
nized for the taxable year by the partner
under section 367(a), 741, or 1001, or under
any other provision of chapter 1, by reason of
the transfer during the applicable period of
any partnership interest of the partner in
such partnership to the foreign incorporated
entity, and

‘“(C) the highest rate of tax specified in the
rate schedule applicable to the partner under
chapter 1 shall be substituted for the rate of
tax under paragraph (2)(B).

‘“(4) INVERSION GAIN.—For purposes of this
section, the term ‘inversion gain’ means any
income or gain required to be recognized
under section 304, 311(b), 367, 1001, or 1248, or
under any other provision of chapter 1, by
reason of the transfer during the applicable
period of stock or other properties by an ac-
quired entity—

‘“(A) as part of the acquisition described in
subsection (a)(2)(A) to which subsection (b)
applies, or

‘(B) after such acquisition to a foreign re-
lated person.

The Secretary may provide that income or
gain from the sale of inventories or other
transactions in the ordinary course of a
trade or business shall not be treated as in-
version gain under subparagraph (B) to the
extent the Secretary determines such treat-
ment would not be inconsistent with the pur-
poses of this section.

‘“(6) COORDINATION WITH SECTION 172 AND
MINIMUM TAX.—Rules similar to the rules of
paragraphs (3) and (4) of section 860E(a) shall
apply for purposes of this section.

¢“(6) STATUTE OF LIMITATIONS.—

“(A) IN GENERAL.—The statutory period for
the assessment of any deficiency attrib-
utable to the inversion gain of any taxpayer
for any pre-inversion year shall not expire
before the expiration of 3 years from the date
the Secretary is notified by the taxpayer (in
such manner as the Secretary may prescribe)
of the acquisition described in subsection
(a)(2)(A) to which such gain relates and such
deficiency may be assessed before the expira-
tion of such 3-year period notwithstanding
the provisions of any other law or rule of law
which would otherwise prevent such assess-
ment.

‘(B) PRE-INVERSION YEAR.—For purposes of
subparagraph (A), the term ‘pre-inversion
yvear’ means any taxable year if—
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‘(i) any portion of the applicable period is
included in such taxable year, and

¢“(ii) such year ends before the taxable year
in which the acquisition described in sub-
section (a)(2)(A) is completed.

‘(d) SPECIAL RULES APPLICABLE TO AC-
QUIRED ENTITIES TO WHICH SUBSECTION (B) AP-
PLIES.—

‘(1) INCREASES IN ACCURACY-RELATED PEN-
ALTIES.—In the case of any underpayment of
tax of an acquired entity to which subsection
(b) applies—

‘“(A) section 6662(a) shall be applied with
respect to such underpayment by sub-
stituting ‘30 percent’ for ‘20 percent’, and

‘(B) if such underpayment is attributable
to one or more gross valuation understate-
ments, the increase in the rate of penalty
under section 6662(h) shall be to 50 percent
rather than 40 percent.

‘(2) MODIFICATIONS OF LIMITATION ON INTER-
EST DEDUCTION.—In the case of an acquired
entity to which subsection (b) applies, sec-
tion 163(j) shall be applied—

““(A) without regard to paragraph (2)(A)(ii)
thereof, and

“(B) by substituting ‘25 percent’ for ‘50 per-
cent’ each place it appears in paragraph
(2)(B) thereof.

‘‘(e) OTHER DEFINITIONS AND SPECIAL
RULES.—For purposes of this section—

‘(1) RULES FOR APPLICATION OF SUBSECTION
(a)(2).—In applying subsection (a)(2) for pur-
poses of subsections (a) and (b), the following
rules shall apply:

““(A) CERTAIN STOCK DISREGARDED.—There
shall not be taken into account in deter-
mining ownership for purposes of subsection
(a)(@2)(B)—

‘(i) stock held by members of the expanded
affiliated group which includes the foreign
incorporated entity, or

‘“(ii) stock of such entity which is sold in
a public offering or private placement re-
lated to the acquisition described in sub-
section (a)(2)(A).

‘(B) PLAN DEEMED IN CERTAIN CASES.—If a
foreign incorporated entity acquires directly
or indirectly substantially all of the prop-
erties of a domestic corporation or partner-
ship during the 4-year period beginning on
the date which is 2 years before the owner-
ship requirements of subsection (a)(2)(B) are
met with respect to such domestic corpora-
tion or partnership, such actions shall be
treated as pursuant to a plan.

‘“(C) CERTAIN TRANSFERS DISREGARDED.—
The transfer of properties or liabilities (in-
cluding by contribution or distribution) shall
be disregarded if such transfers are part of a
plan a principal purpose of which is to avoid
the purposes of this section.

‘(D) SPECIAL RULE FOR RELATED PARTNER-
SHIPS.—For purposes of applying subsection
(a)(2) to the acquisition of a domestic part-
nership, except as provided in regulations,
all partnerships which are under common
control (within the meaning of section 482)
shall be treated as 1 partnership.

‘“(E) TREATMENT OF CERTAIN RIGHTS.—The
Secretary shall prescribe such regulations as
may be necessary—

‘(i) to treat warrants, options, contracts
to acquire stock, convertible debt instru-
ments, and other similar interests as stock,
and

‘“(ii) to treat stock as not stock.

‘“(2) EXPANDED AFFILIATED GROUP.—The
term ‘expanded affiliated group’ means an
affiliated group as defined in section 1504(a)
but without regard to section 1504(b)(3), ex-
cept that section 1504(a) shall be applied by
substituting ‘more than 50 percent’ for ‘at
least 80 percent’ each place it appears.

““(3) FOREIGN INCORPORATED ENTITY.—The
term ‘foreign incorporated entity’ means any
entity which is, or but for subsection (a)(1)
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would be, treated as a foreign corporation for
purposes of this title.

‘(4) FOREIGN RELATED PERSON.—The term
‘foreign related person’ means, with respect
to any acquired entity, a foreign person
which—

“‘(A) bears a relationship to such entity de-
scribed in section 267(b) or 707(b), or

‘“(B) is under the same common control
(within the meaning of section 482) as such
entity.

‘“(b) SUBSEQUENT ACQUISITIONS BY UNRE-
LATED DOMESTIC CORPORATIONS.—

‘““(A) IN GENERAL.—Subject to such condi-
tions, limitations, and exceptions as the Sec-
retary may prescribe, if, after an acquisition
described in subsection (a)(2)(A) to which
subsection (b) applies, a domestic corpora-
tion stock of which is traded on an estab-
lished securities market acquires directly or
indirectly any properties of one or more ac-
quired entities in a transaction with respect
to which the requirements of subparagraph
(B) are met, this section shall cease to apply
to any such acquired entity with respect to
which such requirements are met.

‘(B) REQUIREMENTS.—The requirements of
the subparagraph are met with respect to a
transaction involving any acquisition de-
scribed in subparagraph (A) if—

‘(i) before such transaction the domestic
corporation did not have a relationship de-
scribed in section 267(b) or 707(b), and was
not under common control (within the mean-
ing of section 482), with the acquired entity,
or any member of an expanded affiliated
group including such entity, and

‘“(ii) after such transaction, such acquired
entity—

“(I) is a member of the same expanded af-
filiated group which includes the domestic
corporation or has such a relationship or is
under such common control with any mem-
ber of such group, and

‘(IT) is not a member of, and does not have
such a relationship and is not under such
common control with any member of, the ex-
panded affiliated group which before such ac-
quisition included such entity.

‘“(f) REGULATIONS.—The Secretary shall
provide such regulations as are necessary to
carry out this section, including regulations
providing for such adjustments to the appli-
cation of this section as are necessary to pre-
vent the avoidance of the purposes of this
section, including the avoidance of such pur-
poses through—

‘(1) the use of related persons, pass-thru or
other noncorporate entities, or other inter-
mediaries, or

‘(2) transactions designed to have persons
cease to be (or not become) members of ex-
panded affiliated groups or related persons.”.

(b) INFORMATION REPORTING.—The Sec-
retary of the Treasury shall exercise the Sec-
retary’s authority under the Internal Rev-
enue Code of 1986 to require entities involved
in transactions to which section 7874 of such
Code (as added by subsection (a)) applies to
report to the Secretary, shareholders, part-
ners, and such other persons as the Secretary
may prescribe such information as is nec-
essary to ensure the proper tax treatment of
such transactions.

(c) CONFORMING AMENDMENT.—The table of
sections for subchapter C of chapter 80 is
amended by adding at the end the following
new item:

‘“Sec. 7874. Rules relating to inverted cor-
porate entities.”.

(d) TRANSITION RULE FOR CERTAIN REGU-
LATED INVESTMENT COMPANIES AND UNIT IN-
VESTMENT TRUSTS.—Notwithstanding section
7874 of the Internal Revenue Code of 1986 (as
added by subsection (a)), a regulated invest-
ment company, or other pooled fund or trust
specified by the Secretary of the Treasury,
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may elect to recognize gain by reason of sec-
tion 367(a) of such Code with respect to a
transaction under which a foreign incor-
porated entity is treated as an inverted do-
mestic corporation under section 7874(a) of
such Code by reason of an acquisition com-
pleted after March 20, 2002, and before Janu-
ary 1, 2004.
SEC. 5652. IMPOSITION OF MARK-TO-MARKET TAX
ON INDIVIDUALS WHO EXPATRIATE.
(a) IN GENERAL.—Subpart A of part II of
subchapter N of chapter 1 is amended by in-
serting after section 877 the following new
section:
“SEC. 877A. TAX RESPONSIBILITIES OF EXPATRIA-
TION.

‘‘(a) GENERAL RULES.—For purposes of this
subtitle—

‘(1) MARK TO MARKET.—Except as provided
in subsections (d) and (f), all property of a
covered expatriate to whom this section ap-
plies shall be treated as sold on the day be-
fore the expatriation date for its fair market
value.

‘“(2) RECOGNITION OF GAIN OR LOSS.—In the
case of any sale under paragraph (1)—

““(A) notwithstanding any other provision
of this title, any gain arising from such sale
shall be taken into account for the taxable
year of the sale, and

‘(B) any loss arising from such sale shall
be taken into account for the taxable year of
the sale to the extent otherwise provided by
this title, except that section 1091 shall not
apply to any such loss.

Proper adjustment shall be made in the
amount of any gain or loss subsequently re-
alized for gain or loss taken into account
under the preceding sentence.

¢“(3) EXCLUSION FOR CERTAIN GAIN.—

‘‘(A) IN GENERAL.—The amount which, but
for this paragraph, would be includible in the
gross income of any individual by reason of
this section shall be reduced (but not below
zero) by $600,000. For purposes of this para-
graph, allocable expatriation gain taken into
account under subsection (f)(2) shall be
treated in the same manner as an amount re-
quired to be includible in gross income.

¢“(B) COST-OF-LIVING ADJUSTMENT.—

‘(i) IN GENERAL.—In the case of an expa-
triation date occurring in any calendar year
after 2004, the $600,000 amount under sub-
paragraph (A) shall be increased by an
amount equal to—

“(I) such dollar amount, multiplied by

‘“(II) the cost-of-living adjustment deter-
mined under section 1(f)(3) for such calendar
year, determined by substituting ‘calendar
year 2003’ for ‘calendar year 1992’ in subpara-
graph (B) thereof.

‘(ii) ROUNDING RULES.—If any amount after
adjustment under clause (i) is not a multiple
of $1,000, such amount shall be rounded to
the next lower multiple of $1,000.

‘“(4) ELECTION TO CONTINUE TO BE TAXED AS
UNITED STATES CITIZEN.—

‘“(A) IN GENERAL.—If a covered expatriate
elects the application of this paragraph—

‘(i) this section (other than this paragraph
and subsection (i)) shall not apply to the ex-
patriate, but

‘(i) in the case of property to which this
section would apply but for such election,
the expatriate shall be subject to tax under
this title in the same manner as if the indi-
vidual were a United States citizen.

‘(B) REQUIREMENTS.—Subparagraph (A)
shall not apply to an individual unless the
individual—

‘(i) provides security for payment of tax in
such form and manner, and in such amount,
as the Secretary may require,

‘“(ii) consents to the waiver of any right of
the individual under any treaty of the
United States which would preclude assess-
ment or collection of any tax which may be
imposed by reason of this paragraph, and
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‘‘(iii) complies with such other require-
ments as the Secretary may prescribe.

‘“(C) ELECTION.—An election under sub-
paragraph (A) shall apply to all property to
which this section would apply but for the
election and, once made, shall be irrev-
ocable. Such election shall also apply to
property the basis of which is determined in
whole or in part by reference to the property
with respect to which the election was made.

““(b) ELECTION TO DEFER TAX.—

‘(1) IN GENERAL.—If the taxpayer elects the
application of this subsection with respect to
any property treated as sold by reason of
subsection (a), the payment of the additional
tax attributable to such property shall be
postponed until the due date of the return
for the taxable year in which such property
is disposed of (or, in the case of property dis-
posed of in a transaction in which gain is not
recognized in whole or in part, until such
other date as the Secretary may prescribe).

‘(2) DETERMINATION OF TAX WITH RESPECT
TO PROPERTY.—For purposes of paragraph (1),
the additional tax attributable to any prop-
erty is an amount which bears the same
ratio to the additional tax imposed by this
chapter for the taxable year solely by reason
of subsection (a) as the gain taken into ac-
count under subsection (a) with respect to
such property bears to the total gain taken
into account under subsection (a) with re-
spect to all property to which subsection (a)
applies.

“(3) TERMINATION OF POSTPONEMENT.—NO
tax may be postponed under this subsection
later than the due date for the return of tax
imposed by this chapter for the taxable year
which includes the date of death of the expa-
triate (or, if earlier, the time that the secu-
rity provided with respect to the property
fails to meet the requirements of paragraph
(4), unless the taxpayer corrects such failure
within the time specified by the Secretary).

‘‘(4) SECURITY.—

‘““(A) IN GENERAL.—No election may be
made under paragraph (1) with respect to
any property unless adequate security is pro-
vided to the Secretary with respect to such
property.

‘(B) ADEQUATE SECURITY.—For purposes of
subparagraph (A), security with respect to
any property shall be treated as adequate se-
curity if—

‘(i) it is a bond in an amount equal to the
deferred tax amount under paragraph (2) for
the property, or

‘‘(ii) the taxpayer otherwise establishes to
the satisfaction of the Secretary that the se-
curity is adequate.

¢(6) WAIVER OF CERTAIN RIGHTS.—No elec-
tion may be made under paragraph (1) unless
the taxpayer consents to the waiver of any
right under any treaty of the United States
which would preclude assessment or collec-
tion of any tax imposed by reason of this sec-
tion.

‘“(6) ELECTIONS.—An election under para-
graph (1) shall only apply to property de-
scribed in the election and, once made, is ir-
revocable. An election may be made under
paragraph (1) with respect to an interest in a
trust with respect to which gain is required
to be recognized under subsection (f)(1).

“(7T) INTEREST.—For purposes of section
6601—

‘“(A) the last date for the payment of tax
shall be determined without regard to the
election under this subsection, and

‘“(B) section 6621(a)(2) shall be applied by
substituting ‘6 percentage points’ for ‘3 per-
centage points’ in subparagraph (B) thereof.

‘‘(c) COVERED EXPATRIATE.—For purposes
of this section—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), the term ‘covered expatriate’
means an expatriate.
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‘“(2) EXCEPTIONS.—An individual shall not
be treated as a covered expatriate if—

““(A) the individual—

‘‘(i) became at birth a citizen of the United
States and a citizen of another country and,
as of the expatriation date, continues to be a
citizen of, and is taxed as a resident of, such
other country, and

‘“(ii) has not been a resident of the United
States (as defined in section 7701(b)(1)(A)(ii))
during the 5 taxable years ending with the
taxable year during which the expatriation
date occurs, or

“(B)(1) the individual’s relinquishment of
United States citizenship occurs before such
individual attains age 18%, and

‘“(ii) the individual has been a resident of
the United States (as so defined) for not
more than 5 taxable years before the date of
relinquishment.

¢(d) EXEMPT PROPERTY; SPECIAL RULES FOR
PENSION PLANS.—

‘(1) EXEMPT PROPERTY.—This section shall
not apply to the following:

““(A) UNITED STATES REAL PROPERTY INTER-
ESTS.—Any United States real property in-
terest (as defined in section 897(c)(1)), other
than stock of a United States real property
holding corporation which does not, on the
day before the expatriation date, meet the
requirements of section 897(c)(2).

‘(B) SPECIFIED PROPERTY.—ANy property
or interest in property not described in sub-
paragraph (A) which the Secretary specifies
in regulations.

‘(2) SPECIAL RULES FOR CERTAIN RETIRE-
MENT PLANS.—

‘“(A) IN GENERAL.—If a covered expatriate
holds on the day before the expatriation date
any interest in a retirement plan to which
this paragraph applies—

‘(i) such interest shall not be treated as
sold for purposes of subsection (a)(1), but

‘“(ii) an amount equal to the present value
of the expatriate’s nonforfeitable accrued
benefit shall be treated as having been re-
ceived by such individual on such date as a
distribution under the plan.

“(B) TREATMENT OF SUBSEQUENT DISTRIBU-
TIONS.—In the case of any distribution on or
after the expatriation date to or on behalf of
the covered expatriate from a plan from
which the expatriate was treated as receiv-
ing a distribution under subparagraph (A),
the amount otherwise includible in gross in-
come by reason of the subsequent distribu-
tion shall be reduced by the excess of the
amount includible in gross income under
subparagraph (A) over any portion of such
amount to which this subparagraph pre-
viously applied.

¢(C) TREATMENT OF SUBSEQUENT DISTRIBU-
TIONS BY PLAN.—For purposes of this title, a
retirement plan to which this paragraph ap-
plies, and any person acting on the plan’s be-
half, shall treat any subsequent distribution
described in subparagraph (B) in the same
manner as such distribution would be treat-
ed without regard to this paragraph.

‘(D) APPLICABLE PLANS.—This paragraph
shall apply to—

‘(i) any qualified retirement plan (as de-
fined in section 4974(c)),

‘(ii) an eligible deferred compensation
plan (as defined in section 457(b)) of an eligi-
ble employer described in section
457(e)(1)(A), and

‘‘(iii) to the extent provided in regulations,
any foreign pension plan or similar retire-
ment arrangements or programs.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) EXPATRIATE.—The term
means—

““(A) any United States citizen who relin-
quishes citizenship, and

‘(B) any long-term resident of the United
States who—

‘expatriate’
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‘(i) ceases to be a lawful permanent resi-
dent of the United States (within the mean-
ing of section 7701(b)(6)), or

“(ii) commences to be treated as a resident
of a foreign country under the provisions of
a tax treaty between the United States and
the foreign country and who does not waive
the benefits of such treaty applicable to resi-
dents of the foreign country.

‘“(2) EXPATRIATION DATE.—The term ‘expa-
triation date’ means—

‘“(A) the date an individual relinquishes
United States citizenship, or

‘“(B) in the case of a long-term resident of
the United States, the date of the event de-
scribed in clause (i) or (ii) of paragraph
1)(B).

“(3) RELINQUISHMENT OF CITIZENSHIP.—A
citizen shall be treated as relinquishing
United States citizenship on the earliest of—

‘“(A) the date the individual renounces
such individual’s United States nationality
before a diplomatic or consular officer of the
United States pursuant to paragraph (5) of
section 349(a) of the Immigration and Na-
tionality Act (8 U.S.C. 1481(a)(5)),

‘(B) the date the individual furnishes to
the United States Department of State a
signed statement of voluntary relinquish-
ment of United States nationality con-
firming the performance of an act of expa-
triation specified in paragraph (1), (2), (3), or
(4) of section 349(a) of the Immigration and
Nationality Act (8 U.S.C. 1481(a)(1)-(4)),

‘(C) the date the United States Depart-
ment of State issues to the individual a cer-
tificate of loss of nationality, or

‘(D) the date a court of the United States

cancels a naturalized citizen’s certificate of
naturalization.
Subparagraph (A) or (B) shall not apply to
any individual unless the renunciation or
voluntary relinquishment is subsequently
approved by the issuance to the individual of
a certificate of loss of nationality by the
United States Department of State.

‘‘(4) LONG-TERM RESIDENT.—The term ‘long-
term resident’ has the meaning given to such
term by section 877(e)(2).

“(f) SPECIAL RULES APPLICABLE TO BENE-
FICIARIES’ INTERESTS IN TRUST.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), if an individual is determined
under paragraph (3) to hold an interest in a
trust on the day before the expatriation
date—

‘“(A) the individual shall not be treated as
having sold such interest,

‘“(B) such interest shall be treated as a sep-
arate share in the trust, and

‘“(C)(i) such separate share shall be treated
as a separate trust consisting of the assets
allocable to such share,

‘‘(i1) the separate trust shall be treated as
having sold its assets on the day before the
expatriation date for their fair market value
and as having distributed all of its assets to
the individual as of such time, and

‘“(iii) the individual shall be treated as
having recontributed the assets to the sepa-
rate trust.

Subsection (a)(2) shall apply to any income,
gain, or loss of the individual arising from a
distribution described in subparagraph
(C)(i). In determining the amount of such
distribution, proper adjustments shall be
made for liabilities of the trust allocable to
an individual’s share in the trust.

¢“(2) SPECIAL RULES FOR INTERESTS IN QUALI-
FIED TRUSTS.—

‘“(A) IN GENERAL.—If the trust interest de-
scribed in paragraph (1) is an interest in a
qualified trust—

‘(i) paragraph (1) and subsection (a) shall
not apply, and

‘“(i1) in addition to any other tax imposed
by this title, there is hereby imposed on each
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distribution with respect to such interest a
tax in the amount determined under sub-
paragraph (B).

‘(B) AMOUNT OF TAX.—The amount of tax
under subparagraph (A)(ii) shall be equal to
the lesser of—

‘(i) the highest rate of tax imposed by sec-
tion 1(e) for the taxable year which includes
the day before the expatriation date, multi-
plied by the amount of the distribution, or

‘“(ii) the balance in the deferred tax ac-
count immediately before the distribution
determined without regard to any increases
under subparagraph (C)(ii) after the 30th day
preceding the distribution.

‘(C) DEFERRED TAX ACCOUNT.—For purposes
of subparagraph (B)(ii)—

‘(i) OPENING BALANCE.—The opening bal-
ance in a deferred tax account with respect
to any trust interest is an amount equal to
the tax which would have been imposed on
the allocable expatriation gain with respect
to the trust interest if such gain had been in-
cluded in gross income under subsection (a).

““(ii) INCREASE FOR INTEREST.—The balance
in the deferred tax account shall be in-
creased by the amount of interest deter-
mined (on the balance in the account at the
time the interest accrues), for periods after
the 90th day after the expatriation date, by
using the rates and method applicable under
section 6621 for underpayments of tax for
such periods, except that section 6621(a)(2)
shall be applied by substituting ‘56 percentage
points’ for ‘3 percentage points’ in subpara-
graph (B) thereof.

‘(iii) DECREASE FOR TAXES PREVIOUSLY
PAID.—The balance in the tax deferred ac-
count shall be reduced—

“(I) by the amount of taxes imposed by
subparagraph (A) on any distribution to the
person holding the trust interest, and

‘(IT) in the case of a person holding a non-
vested interest, to the extent provided in
regulations, by the amount of taxes imposed
by subparagraph (A) on distributions from
the trust with respect to nonvested interests
not held by such person.

‘(D) ALLOCABLE EXPATRIATION GAIN.—For
purposes of this paragraph, the allocable ex-
patriation gain with respect to any bene-
ficiary’s interest in a trust is the amount of
gain which would be allocable to such bene-
ficiary’s vested and nonvested interests in
the trust if the beneficiary held directly all
assets allocable to such interests.

“(E) TAX DEDUCTED AND WITHHELD.—

‘(i) IN GENERAL.—The tax imposed by sub-
paragraph (A)(ii) shall be deducted and with-
held by the trustees from the distribution to
which it relates.

“(ii) EXCEPTION WHERE FAILURE TO WAIVE
TREATY RIGHTS.—If an amount may not be
deducted and withheld under clause (i) by
reason of the distributee failing to waive any
treaty right with respect to such distribu-
tion—

“(I) the tax imposed by subparagraph
(A)(ii) shall be imposed on the trust and each
trustee shall be personally liable for the
amount of such tax, and

‘“(II) any other beneficiary of the trust
shall be entitled to recover from the dis-
tributee the amount of such tax imposed on
the other beneficiary.

““(F') DISPOSITION.—If a trust ceases to be a
qualified trust at any time, a covered expa-
triate disposes of an interest in a qualified
trust, or a covered expatriate holding an in-
terest in a qualified trust dies, then, in lieu
of the tax imposed by subparagraph (A)(ii),
there is hereby imposed a tax equal to the
lesser of—

‘(i) the tax determined under paragraph (1)
as if the day before the expatriation date
were the date of such cessation, disposition,
or death, whichever is applicable, or
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‘‘(ii) the balance in the tax deferred ac-
count immediately before such date.

Such tax shall be imposed on the trust and
each trustee shall be personally liable for the
amount of such tax and any other bene-
ficiary of the trust shall be entitled to re-
cover from the covered expatriate or the es-
tate the amount of such tax imposed on the
other beneficiary.

*“(G) DEFINITIONS AND SPECIAL RULES.—For
purposes of this paragraph—

‘(i) QUALIFIED TRUST.—The term ‘qualified
trust’ means a trust which is described in
section 7701(a)(30)(E).

‘‘(ii) VESTED INTEREST.—The term ‘vested
interest’ means any interest which, as of the
day before the expatriation date, is vested in
the beneficiary.

‘“(iii) NONVESTED INTEREST.—The term
‘nonvested interest’ means, with respect to
any beneficiary, any interest in a trust
which is not a vested interest. Such interest
shall be determined by assuming the max-
imum exercise of discretion in favor of the
beneficiary and the occurrence of all contin-
gencies in favor of the beneficiary.

“(iv) ADJUSTMENTS.—The Secretary may
provide for such adjustments to the bases of
assets in a trust or a deferred tax account,
and the timing of such adjustments, in order
to ensure that gain is taxed only once.

‘“(v) COORDINATION WITH RETIREMENT PLAN
RULES.—This subsection shall not apply to
an interest in a trust which is part of a re-
tirement plan to which subsection (d)(2) ap-
plies.

‘“(3) DETERMINATION OF BENEFICIARIES’ IN-
TEREST IN TRUST.—

‘““(A) DETERMINATIONS UNDER PARAGRAPH
(1).—For purposes of paragraph (1), a bene-
ficiary’s interest in a trust shall be based
upon all relevant facts and circumstances,
including the terms of the trust instrument
and any letter of wishes or similar docu-
ment, historical patterns of trust distribu-
tions, and the existence of and functions per-
formed by a trust protector or any similar
adviser.

‘“(B) OTHER DETERMINATIONS.—For purposes
of this section—

‘(1) CONSTRUCTIVE OWNERSHIP.—If a bene-
ficiary of a trust is a corporation, partner-
ship, trust, or estate, the shareholders, part-
ners, or beneficiaries shall be deemed to be
the trust beneficiaries for purposes of this
section.

‘‘(ii) TAXPAYER RETURN POSITION.—A tax-
payer shall clearly indicate on its income
tax return—

“(I) the methodology used to determine
that taxpayer’s trust interest under this sec-
tion, and

“(IT) if the taxpayer knows (or has reason
to know) that any other beneficiary of such
trust is using a different methodology to de-
termine such beneficiary’s trust interest
under this section.

‘‘(g) TERMINATION OF DEFERRALS, ETC.—In
the case of any covered expatriate, notwith-
standing any other provision of this title—

‘(1) any period during which recognition of
income or gain is deferred shall terminate on
the day before the expatriation date, and

‘(2) any extension of time for payment of
tax shall cease to apply on the day before the
expatriation date and the unpaid portion of
such tax shall be due and payable at the time
and in the manner prescribed by the Sec-
retary.

““(h) IMPOSITION OF TENTATIVE TAX.—

‘(1) IN GENERAL.—If an individual is re-
quired to include any amount in gross in-
come under subsection (a) for any taxable
year, there is hereby imposed, immediately
before the expatriation date, a tax in an
amount equal to the amount of tax which
would be imposed if the taxable year were a
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short taxable year ending on the expatria-
tion date.

‘(2) DUE DATE.—The due date for any tax
imposed by paragraph (1) shall be the 90th
day after the expatriation date.

‘“(3) TREATMENT OF TAX.—Any tax paid
under paragraph (1) shall be treated as a pay-
ment of the tax imposed by this chapter for
the taxable year to which subsection (a) ap-
plies.

‘“(4) DEFERRAL OF TAX.—The provisions of
subsection (b) shall apply to the tax imposed
by this subsection to the extent attributable
to gain includible in gross income by reason
of this section.

“(1) SPECIAL LIENS FOR DEFERRED TAX
AMOUNTS.—

‘(1) IMPOSITION OF LIEN.—

‘“(A) IN GENERAL.—If a covered expatriate
makes an election under subsection (a)(4) or
(b) which results in the deferral of any tax
imposed by reason of subsection (a), the de-
ferred amount (including any interest, addi-
tional amount, addition to tax, assessable
penalty, and costs attributable to the de-
ferred amount) shall be a lien in favor of the
United States on all property of the expa-
triate located in the United States (without
regard to whether this section applies to the
property).

‘(B) DEFERRED AMOUNT.—For purposes of
this subsection, the deferred amount is the
amount of the increase in the covered expa-
triate’s income tax which, but for the elec-
tion under subsection (a)(4) or (b), would
have occurred by reason of this section for
the taxable year including the expatriation
date.

‘“(2) PERIOD OF LIEN.—The lien imposed by
this subsection shall arise on the expatria-
tion date and continue until—

‘“(A) the liability for tax by reason of this
section is satisfied or has become unenforce-
able by reason of lapse of time, or

‘“(B) it is established to the satisfaction of
the Secretary that no further tax liability
may arise by reason of this section.

‘“(3) CERTAIN RULES APPLY.—The rules set
forth in paragraphs (1), (3), and (4) of section
6324A(d) shall apply with respect to the lien
imposed by this subsection as if it were a
lien imposed by section 6324A.

“(j) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary or appropriate to carry out the pur-
poses of this section.”.

(b) INCLUSION IN INCOME OF GIFTS AND BE-
QUESTS RECEIVED BY UNITED STATES CITIZENS
AND RESIDENTS FROM EXPATRIATES.—Section
102 (relating to gifts, etc. not included in
gross income) is amended by adding at the
end the following new subsection:

“(d) GIFTS AND INHERITANCES FrROM COV-
ERED EXPATRIATES.—

‘(1) IN GENERAL.—Subsection (a) shall not
exclude from gross income the value of any
property acquired by gift, bequest, devise, or
inheritance from a covered expatriate after
the expatriation date. For purposes of this
subsection, any term used in this subsection
which is also used in section 877A shall have
the same meaning as when used in section
8T7A.

¢‘(2) EXCEPTIONS FOR TRANSFERS OTHERWISE
SUBJECT TO ESTATE OR GIFT TAX.—Paragraph
(1) shall not apply to any property if either—

‘“(A) the gift, bequest, devise, or inherit-
ance is—

‘(i) shown on a timely filed return of tax
imposed by chapter 12 as a taxable gift by
the covered expatriate, or

‘“(ii) included in the gross estate of the
covered expatriate for purposes of chapter 11
and shown on a timely filed return of tax im-
posed by chapter 11 of the estate of the cov-
ered expatriate, or

‘“(B) no such return was timely filed but no
such return would have been required to be
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filed even if the covered expatriate were a
citizen or long-term resident of the United
States.”.

(¢) DEFINITION OF TERMINATION OF UNITED
STATES CITIZENSHIP.—Section 7701(a) is
amended by adding at the end the following
new paragraph:

¢“(48) TERMINATION OF UNITED STATES CITI-
ZENSHIP.—

‘“‘(A) IN GENERAL.—An individual shall not
cease to be treated as a United States citizen
before the date on which the individual’s
citizenship is treated as relinquished under
section 877A(e)(3).

‘(B) DUAL CITIZENS.—Under regulations
prescribed by the Secretary, subparagraph
(A) shall not apply to an individual who be-
came at birth a citizen of the United States
and a citizen of another country.”.

(d) INELIGIBILITY FOR VISA OR ADMISSION TO
UNITED STATES.—

(1) IN GENERAL.—Section 212(a)(10)(E) of the
Immigration and Nationality Act (8 U.S.C.
1182(a)(10)(E)) is amended to read as follows:

‘“(E) FORMER CITIZENS NOT IN COMPLIANCE
WITH EXPATRIATION REVENUE PROVISIONS.—
Any alien who is a former citizen of the
United States who relinquishes United
States citizenship (within the meaning of
section 877A(e)(3) of the Internal Revenue
Code of 1986) and who is not in compliance
with section 877A of such Code (relating to
expatriation).”.

(2) AVAILABILITY OF INFORMATION.—

(A) IN GENERAL.—Section 6103(1) (relating
to disclosure of returns and return informa-
tion for purposes other than tax administra-
tion) is amended by adding at the end the
following new paragraph:

‘“(19) DISCLOSURE TO DENY VISA OR ADMIS-
SION TO CERTAIN EXPATRIATES.—Upon written
request of the Attorney General or the At-
torney General’s delegate, the Secretary
shall disclose whether an individual is in
compliance with section 877A (and if not in
compliance, any items of noncompliance) to
officers and employees of the Federal agency
responsible for administering section
212(a)(10)(E) of the Immigration and Nation-
ality Act solely for the purpose of, and to the
extent necessary in, administering such sec-
tion 212(a)(10)(E).”.

(B) SAFEGUARDS.—

(i) TECHNICAL AMENDMENTS.—Paragraph (4)
of section 6103(p) of the Internal Revenue
Code of 1986, as amended by section
202(b)(2)(B) of the Trade Act of 2002 (Public
Law 107-210; 116 Stat. 961), is amended by
striking ‘“‘or (17)”’ after ‘‘any other person de-
scribed in subsection (1)(16)”’ each place it
appears and inserting ‘‘or (18)”’.

(ii) CONFORMING AMENDMENTS.—Section
6103(p)(4) (relating to safeguards), as amend-
ed by clause (i), is amended by striking ‘‘or
(18)” after ‘‘any other person described in
subsection (1)(16)”’ each place it appears and
inserting ‘‘(18), or (19)”.

(3) EFFECTIVE DATES.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), the amendments made by
this subsection shall apply to individuals
who relinquish United States citizenship on
or after the date of the enactment of this
Act.

(B) TECHNICAL AMENDMENTS.—The amend-
ments made by paragraph (2)(B)(i) shall take
effect as if included in the amendments made
by section 202(b)(2)(B) of the Trade Act of
2002 (Public Law 107-210; 116 Stat. 961).

(e) CONFORMING AMENDMENTS.—

(1) Section 877 is amended by adding at the
end the following new subsection:

‘‘(g) APPLICATION.—This section shall not
apply to an expatriate (as defined in section
877A(e)) whose expatriation date (as so de-
fined) occurs on or after February 2, 2004.”".

(2) Section 2107 is amended by adding at
the end the following new subsection:
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““(f) APPLICATION.—This section shall not
apply to any expatriate subject to section
8T7A.”.

(38) Section 2501(a)(3) is amended by adding
at the end the following new subparagraph:

‘“(F) APPLICATION.—This paragraph shall
not apply to any expatriate subject to sec-
tion 877A.”.

(4)(A) Paragraph (1) of section 6039G(d) is
amended by inserting ‘‘or 877A’’ after ‘‘sec-
tion 877",

(B) The second sentence of section 6039G(e)
is amended by inserting ‘‘or who relinquishes
United States citizenship (within the mean-
ing of section 877A(e)(3))” after ‘877(a))”’.

(C) Section 6039G(f) is amended by insert-
ing ““or 877A(e)(2)(B)”’ after “‘877(e)(1)”.

(f) CLERICAL AMENDMENT.—The table of
sections for subpart A of part II of sub-
chapter N of chapter 1 is amended by insert-
ing after the item relating to section 877 the
following new item:

“Sec. 8T7A. Tax responsibilities of expatria-

tion.”.

(g) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in this
subsection, the amendments made by this
section shall apply to expatriates (within the
meaning of section 877A(e) of the Internal
Revenue Code of 1986, as added by this sec-
tion) whose expatriation date (as so defined)
occurs on or after February 2, 2004.

(2) GIFTS AND BEQUESTS.—Section 102(d) of
the Internal Revenue Code of 1986 (as added
by subsection (b)) shall apply to gifts and be-
quests received on or after February 2, 2004,
from an individual or the estate of an indi-
vidual whose expatriation date (as so de-
fined) occurs after such date.

(3) DUE DATE FOR TENTATIVE TAX.—The due
date under section 877A(h)(2) of the Internal
Revenue Code of 1986, as added by this sec-
tion, shall in no event occur before the 90th
day after the date of the enactment of this
Act.

SEC. 5653. EXCISE TAX ON STOCK COMPENSA-
TION OF INSIDERS IN INVERTED
CORPORATIONS.

(a) IN GENERAL.—Subtitle D is amended by
adding at the end the following new chapter:
“CHAPTER 48—STOCK COMPENSATION OF

INSIDERS IN INVERTED CORPORATIONS

“Sec. 5000A. Stock compensation of insiders
in inverted corporations enti-
ties.

“SEC. 5000A. STOCK COMPENSATION OF INSIDERS

IN INVERTED CORPORATIONS.

‘‘(a) IMPOSITION OF TAX.—In the case of an
individual who is a disqualified individual
with respect to any inverted corporation,
there is hereby imposed on such person a tax
equal to 20 percent of the value (determined
under subsection (b)) of the specified stock
compensation held (directly or indirectly) by
or for the benefit of such individual or a
member of such individual’s family (as de-
fined in section 267) at any time during the
12-month period beginning on the date which
is 6 months before the inversion date.

‘““(b) VALUE.—For purposes of subsection
(a)—

‘(1) IN GENERAL.—The value of specified
stock compensation shall be—

““(A) in the case of a stock option (or other
similar right) or any stock appreciation
right, the fair value of such option or right,
and

‘(B) in any other case, the fair market
value of such compensation.

‘(2) DATE FOR DETERMINING VALUE.—The
determination of value shall be made—

‘““(A) in the case of specified stock com-
pensation held on the inversion date, on such
date,

‘““(B) in the case of such compensation
which is canceled during the 6 months before
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the inversion date, on the day before such
cancellation, and

“(C) in the case of such compensation
which is granted after the inversion date, on
the date such compensation is granted.

“(c) TAX To APPLY ONLY IF SHAREHOLDER
GAIN RECOGNIZED.—Subsection (a) shall
apply to any disqualified individual with re-
spect to an inverted corporation only if gain
(if any) on any stock in such corporation is
recognized in whole or part by any share-
holder by reason of the acquisition referred
to in section 7874(a)(2)(A) (determined by
substituting ‘July 10, 2002’ for ‘March 20,
2002’) with respect to such corporation.

“(d) EXCEPTION WHERE GAIN RECOGNIZED ON
COMPENSATION.—Subsection (a) shall not
apply to—

‘(1) any stock option which is exercised on
the inversion date or during the 6-month pe-
riod before such date and to the stock ac-
quired in such exercise, if income is recog-
nized under section 83 on or before the inver-
sion date with respect to the stock acquired
pursuant to such exercise, and

‘“(2) any specified stock compensation
which is exercised, sold, exchanged, distrib-
uted, cashed out, or otherwise paid during
such period in a transaction in which gain or
loss is recognized in full.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) DISQUALIFIED INDIVIDUAL.—The term
‘disqualified individual’ means, with respect
to a corporation, any individual who, at any
time during the 12-month period beginning
on the date which is 6 months before the in-
version date—

‘“(A) is subject to the requirements of sec-
tion 16(a) of the Securities Exchange Act of
1934 with respect to such corporation, or

‘(B) would be subject to such requirements
if such corporation were an issuer of equity
securities referred to in such section.

‘(2) INVERTED CORPORATION; INVERSION
DATE.—

“(A) INVERTED CORPORATION.—The term
‘inverted corporation’ means any corpora-
tion to which subsection (a) or (b) of section
7874 applies determined—

“(1) by substituting ‘July 10, 2002’ for
‘March 20, 2002’ in section 7874(a)(2)(A), and

‘“(ii) without regard to subsection (b)(1)(A).
Such term includes any predecessor or suc-
cessor of such a corporation.

‘(B) INVERSION DATE.—The term ‘inversion
date’ means, with respect to a corporation,
the date on which the corporation first be-
comes an inverted corporation.

““(3) SPECIFIED STOCK COMPENSATION.—

‘“(A) IN GENERAL.—The term ‘specified
stock compensation’ means payment (or
right to payment) granted by the inverted
corporation (or by any member of the ex-
panded affiliated group which includes such
corporation) to any person in connection
with the performance of services by a dis-
qualified individual for such corporation or
member if the value of such payment or
right is based on (or determined by reference
to) the value (or change in value) of stock in
such corporation (or any such member).

‘(B) EXCEPTIONS.—Such term shall not in-
clude—

‘(i) any option to which part II of sub-
chapter D of chapter 1 applies, or

‘“(ii) any payment or right to payment
from a plan referred to in section 280G(b)(6).

‘(4) EXPANDED AFFILIATED GROUP.—The
term ‘expanded affiliated group’ means an
affiliated group (as defined in section 1504(a)
without regard to section 1504(b)(3)); except
that section 1504(a) shall be applied by sub-
stituting ‘more than 50 percent’ for ‘at least
80 percent’ each place it appears.

““(f) SPECIAL RULES.—For purposes of this
section—
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‘(1) CANCELLATION OF RESTRICTION.—The
cancellation of a restriction which by its
terms will never lapse shall be treated as a
grant.

‘“(2) PAYMENT OR REIMBURSEMENT OF TAX BY
CORPORATION TREATED AS SPECIFIED STOCK
COMPENSATION.—Any payment of the tax im-
posed by this section directly or indirectly
by the inverted corporation or by any mem-
ber of the expanded affiliated group which
includes such corporation—

‘““(A) shall be treated as specified stock
compensation, and

‘(B) shall not be allowed as a deduction
under any provision of chapter 1.

“(3) CERTAIN RESTRICTIONS IGNORED.—
Whether there is specified stock compensa-
tion, and the value thereof, shall be deter-
mined without regard to any restriction
other than a restriction which by its terms
will never lapse.

‘“(4) PROPERTY TRANSFERS.—Any transfer of
property shall be treated as a payment and
any right to a transfer of property shall be
treated as a right to a payment.

‘“(5) OTHER ADMINISTRATIVE PROVISIONS.—
For purposes of subtitle F, any tax imposed
by this section shall be treated as a tax im-
posed by subtitle A.

“(g) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary or appropriate to carry out the pur-
poses of this section.”.

(b) DENIAL OF DEDUCTION.—

(1) IN GENERAL.—Paragraph (6) of section
275(a) is amended by inserting ‘48, after
46,

(2) $1,000,000 LIMIT ON DEDUCTIBLE COMPENSA-
TION REDUCED BY PAYMENT OF EXCISE TAX ON
SPECIFIED STOCK COMPENSATION.—Paragraph
(4) of section 162(m) is amended by adding at
the end the following new subparagraph:

‘(G) COORDINATION WITH EXCISE TAX ON
SPECIFIED STOCK COMPENSATION.—The dollar
limitation contained in paragraph (1) with
respect to any covered employee shall be re-
duced (but not below zero) by the amount of
any payment (with respect to such em-
ployee) of the tax imposed by section 5000A
directly or indirectly by the inverted cor-
poration (as defined in such section) or by
any member of the expanded affiliated group
(as defined in such section) which includes
such corporation.”.

(¢) CONFORMING AMENDMENTS.—

(1) The last sentence of section 3121(v)(2)(A)
is amended by inserting before the period ‘‘or
to any specified stock compensation (as de-
fined in section 5000A) on which tax is im-
posed by section 5000A°°.

(2) The table of chapters for subtitle D is
amended by adding at the end the following
new item:

“Chapter 48. Stock compensation of insiders
in inverted corporations.”’.

(d) EFFECTIVE DATE.—The amendments
made by this section shall take effect on
July 11, 2002; except that periods before such
date shall not be taken into account in ap-
plying the periods in subsections (a) and
(e)(1) of section 5000A of the Internal Rev-
enue Code of 1986, as added by this section.

SEC. 5654. REINSURANCE OF UNITED STATES
RISKS IN FOREIGN JURISDICTIONS.

(a) IN GENERAL.—Section 845(a) (relating to
allocation in case of reinsurance agreement
involving tax avoidance or evasion) is
amended by striking ‘‘source and character”
and inserting ‘‘amount, source, or char-
acter”.

(b) EFFECTIVE DATE.—The amendments

made by this section shall apply to any risk
reinsured after April 11, 2002.
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PART V—PROVISION TO REPLENISH THE
GENERAL FUND

SEC. 5661. MODIFICATION TO CORPORATE ESTI-
MATED TAX REQUIREMENTS.

The amount of any required installment of
corporate estimated income tax which is
otherwise due under section 6655 of the Inter-
nal Revenue Code of 1986 after June 30, 2009,
and before October 1, 2009, shall be 119 per-
cent of such amount.

———

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON GOVERNMENTAL AFFAIRS

Mr. DEWINE. Mr. President, I ask
unanimous consent that the Com-
mittee on Governmental Affairs be au-
thorized to meet on Monday, February
9, 2004, at 10 a.m. for a hearing regard-
ing the Department of Homeland Secu-
rity’s budget submission for fiscal year
2005.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

UNANIMOUS CONSENT REQUEST

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the ap-
pointments that are at the desk appear
separately in the RECORD as if made by
the Chair.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the unani-
mous consent request be vitiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

CONGRATULATING THE ST. JOHN’S
UNIVERSITY FOOTBALL TEAM

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Sen-
ate proceed to the immediate consider-
ation of S. Res. 297 submitted earlier
today by Senators DAYTON and COLE-
MAN.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:

A resolution (S. Res. 297) congratulating
the Saint John’s University, Collegeville,
Minnesota, football team for winning the
2003 National Collegiate Athletic Association
Division III Football Championship.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the reso-
lution and preamble be agreed to en
bloc, the motions to reconsider be laid
upon the table en bloc, and that any
statements relating to the resolution
be printed in the RECORD as if read,
without any intervening action or de-
bate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 297

Whereas Saint John’s University defeated

Mount Union College of Alliance, Ohio, by a

297) was
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score of 24-6 in Stagg Bowl XXXI on Satur-
day, December 20, 2003;

Whereas Saint John’s University finished
the season 14-0, with the football program
holding the all-time record for victories in
Division IIT at 508-213-24 in 93 seasons;

Whereas the 2003 Championship is the first
National Championship won by the Saint
John’s University football team since 1976
and the fourth in the history of the school;

Whereas the 2003 Championship capped a
season in which Coach John Gagliardi of
Saint John’s University became the
winningest football coach in the history of
the National Collegiate Athletic Associa-
tion;

Whereas Blake Elliott, the senior wide re-
ceiver of Saint John’s University, was the re-
cipient of the 2003 Gagliardi Trophy as the
most outstanding Division III football player
in the United States in 2003;

Whereas the Saint John’s University John-
nies, by winning the championship game,
cracked Mount Union’s National Collegiate
Athletic Association-record winning streak
of 556 games in a row;

Whereas loyal fans of Saint John’s Univer-
sity, enough to fill 3 chartered planes, were
among the crowd of 5,073 who attended the
2003 Amos Alonzo Stagg Bowl in the freezing
cold of Salem, Virginia, with many more
watching the nationally televised game; and

Whereas all of the players of the Saint
John’s University team showed tremendous
dedication throughout the season to realize
the goal of winning the National Champion-
ship: Now, therefore, be it

Resolved, That the Senate—

(1) commends the Saint John’s University
football team for winning the 2003 National
Collegiate Athletic Association Division III
Football Championship;

(2) recognizes the achievements of all of
the players, coaches, and support staff of the
team and invites them to the United States
Capitol Building to be honored; and

(3) directs the Secretary of the Senate to
make available enrolled copies of this resolu-
tion to Saint John’s University for appro-
priate display.

————

ORDERS FOR TUESDAY,
FEBRUARY 10, 2004

Mr. McCONNELL. Mr. President, I
ask unanimous consent that when the
Senate completes its business today, it
adjourn until 9:30 a.m. tomorrow. I fur-
ther ask unanimous consent that fol-
lowing the prayer and pledge, the
morning hour be deemed expired, the
Journal of proceedings be approved to
date, the time for the two leaders be
reserved for their use later in the day,
and the Senate then resume consider-
ation of S. 1072, the highway bill. I fur-
ther ask unanimous consent that the
Senate recess from 12:30 until 2:15 p.m.
for the weekly party luncheons.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

PROGRAM

Mr. McCONNELL. Mr. President, to-
morrow the Senate will resume consid-
eration of S. 1072, the highway bill. The
chairman and ranking member have
been in the Chamber all day to receive
amendments. They will be back here in
the morning. We encourage all Mem-
bers who have amendments to contact
the managers as soon as possible. Roll-
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call votes are expected during tomor-
row’s session, and Senators will be no-
tified when the first vote is scheduled.

———

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

Mr. McCONNELL. Mr. President, if
there is no further business to come be-
fore the Senate, I ask unanimous con-
sent that the Senate stand in adjourn-
ment under the previous order.

There being no objection, the Senate,
at 5:38 p.m, adjourned until Tuesday,
February 10, 2004, at 9:30 a.m.

———

NOMINATIONS

Executive nominations received by
the Senate February 9, 2004:

AMTRAK

ENRIQUE J. SOSA, OF FLORIDA, TO BE A MEMBER OF
THE REFORM BOARD (AMTRAK) FOR A TERM OF FIVE
YEARS, VICE LINWOOD HOLTON, TERM EXPIRED.

IN THE COAST GUARD

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
AS COMMANDER, PACIFIC AREA OF THE UNITED STATES
COAST GUARD AND TO THE GRADE INDICATED UNDER
TITLE 14, U.S.C., SECTION 4T:

To be vice admiral
REAR ADM. HARVEY E. JOHNSON, 0000
IN THE AIR FORCE

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
IN THE UNITED STATES AIR FORCE TO THE GRADE INDI-
CATED UNDER TITLE 10, U.S.C., SECTION 624:

To be major general

BRIG. GEN. CHARLES C. BALDWIN, 0000

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
IN THE UNITED STATES AIR FORCE TO THE GRADE INDI-
CATED UNDER TITLE 10, U.S.C., SECTION 624:

To be major general
BRIG. GEN. CHARLES B. GREEN, 0000

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
IN THE UNITED STATES AIR FORCE TO THE GRADE INDI-
CATED UNDER TITLE 10, U.S.C., SECTION 624:

To be major general

BRIGADIER GENERAL JAMES B. ARMOR JR., 0000
BRIGADIER GENERAL CURTIS M. BEDKE, 0000
BRIGADIER GENERAL JOHN T. BRENNAN, 0000
BRIGADIER GENERAL ROGER W. BURG, 0000
BRIGADIER GENERAL JOHN J. CATTON JR., 0000
BRIGADIER GENERAL MICHAEL A. COLLINGS, 0000
BRIGADIER GENERAL DANIEL J. DARNELL, 0000
BRIGADIER GENERAL FRANK R. FAYKES, 0000
BRIGADIER GENERAL VERN M. FINDLEY II, 0000
BRIGADIER GENERAL JOHN H. FOLKERTS, 0000
BRIGADIER GENERAL STEPHEN M. GOLDFEIN, 0000
BRIGADIER GENERAL GILMARY M. HOSTAGE III, 0000
BRIGADIER GENERAL THOMAS P. KANE, 0000
BRIGADIER GENERAL PERRY L. LAMY, 0000
BRIGADIER GENERAL ROOSEVELT MERCER JR., 0000
BRIGADIER GENERAL GARY L. NORTH, 0000
BRIGADIER GENERAL ANTHONY F. PRZYBYSLAWSKI, 0000
BRIGADIER GENERAL LOREN M. RENO, 0000
BRIGADIER GENERAL EDWARD A. RICE JR., 0000
BRIGADIER GENERAL MARC E. ROGERS, 0000
BRIGADIER GENERAL ARTHUR J. ROONEY JR., 0000
BRIGADIER GENERAL STEPHEN T. SARGEANT, 0000
BRIGADIER GENERAL DARRYL A. SCOTT, 0000
BRIGADIER GENERAL WINFIELD W. SCOTT III, 0000
BRIGADIER GENERAL NORMAN R. SEIP, 0000
BRIGADIER GENERAL LOYD S. UTTERBACK, 0000
BRIGADIER GENERAL DONALD C. WURSTER, 0000

IN THE NAVY

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
IN THE UNITED STATES NAVAL RESERVE TO THE GRADE
INDICATED UNDER TITLE 10, U.S.C., SECTION 12203:

To be rear admiral (lower half)
CAPT. EDWARD T. REIDY III, 0000

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT
IN THE UNITED STATES NAVAL RESERVE TO THE GRADE
INDICATED UNDER TITLE 10, U.S.C., SECTION 12203:

To be rear admiral (lower half)

CAPT. JAMES A. BARNETT JR., 0000
CAPT. WENDI B. CARPENTER, 0000
CAPT. JEFFREY A. LEMMONS, 0000
CAPT. ROBIN M. WATTERS, 0000

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
IN THE UNITED STATES NAVAL RESERVE TO THE GRADE
INDICATED UNDER TITLE 10, U.S.C., SECTION 12203:
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