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Prisoners who are suspected of hav-
ing killed or attempted to kill Ameri-
cans do not deserve comforts. But the
use of torture undermines our global
efforts against terrorism and is be-
neath a great Nation.

It is illegal whether U.S. personnel
engage in such conduct themselves or
they hand over prisoners to the govern-
ment agents of another country where
torture is commonly used. That hap-
pened in 2002, when U.S. agents sent a
Canadian citizen to Syria, letting oth-
ers do the dirty work. Yet the White
House will not provide us with the doc-
uments in which they concoct theories
to justify turning over detainees to for-
eign nations that conduct torture.

There are many victims of this pol-
icy. First are the Iraqis, Afghans, and
other detainees, some of them innocent
of any crime, who were tortured or sub-
jected to cruel and degrading treat-
ment. The International Committee of
the Red Cross reported that it was told
by the U.S.-run Coalition Provisional
Authority in Iraq that 70 to 90 percent
of those in detention were innocent ci-
vilians who had been swept up in raids.

That was information that U.S. offi-
cials gave to the ICRC. It came from
our own Government. It is no wonder
that after the horrific images were
broadcast around the world, the Pen-
tagon started to clean out Abu Ghraib,
releasing thousands of prisoners who
apparently never should have been
there.

We now know that many other Iraqis
and Afghans died in U.S. custody, in
conditions so abhorrent they conjure
up images reminiscent of a Charles
Dickens novel. Many of those deaths
were never investigated.

The other victims of this policy are
our own soldiers, who overwhelmingly
perform their duties with honor and
courage, and who now have been un-
fairly tarnished and endangered by
these images and this scandal.

Our troops have also been tarnished
by profiteering companies, none more
brazen than Halliburton, which have
reaped huge profits while our soldiers
are risking their lives and losing their
lives. Yet Republicans blocked Senate
action to make war profiteering a
crime and hold these people account-
able.

Countless people around the world,
especially in the Middle East, sus-
pected that President Bush’s decision
to invade Iragq had a lot more to do
with Iraqi oil than with any of the
other reasons he gave that have since
been proven false.

I do not share that view, but what
better evidence to fuel those charges
than Halliburton’s noncompetitive con-
tracts and waste. It is fraud and abuse
on a scale that would shock the con-
science of anyone except perhaps an
Enron executive. Halliburton seems to
regard the U.S. Treasury as its own
personal bank account. With ‘‘cost
plus’ contracts, what do they care how
much they overcharge the taxpayers?
They are guaranteed their profits re-
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gardless. It is the antithesis of patriot-
ism.

And then there is America itself. Our
Bill of Rights was the model for the
Universal Declaration of Human
Rights. Generations of Americans have
tried to live up to its promise and to
set an example for the world. The dam-
age this administration has caused to
our credibility and reputation as a na-
tion of laws and of decency will take
years to repair. Just as they have
squandered so much of the world’s re-
spect and support for our country after
September 11, so now have they squan-
dered much of the human rights leader-
ship that has taken so many years to
painstakingly build. This is a travesty
of monumental proportions.

The individuals who committed those
acts are being punished, as they must
be. But what of those who gave the or-
ders or set the tone or looked the other
way? What of the White House and
Pentagon lawyers who tried to justify
the use of torture in their legal argu-
ments? These lawyers have twisted the
law, advising the President that for an
abuse to rise to the level of torture it
must go on for months or even years,
and be so severe as to generate the
type of pain that would result from
organ failure or even death.

Think about that, and you begin to
realize how destructive and outrageous
this is.

And what of the President? Last
March, referring to the capture of U.S.
soldiers by Iraqi forces, President Bush
said, ‘“We expect them to be treated
humanely, just like we’ll treat any
prisoner of theirs that we capture hu-
manely. If not, the people who mistreat
the prisoners will be treated as war
criminals.”

At the same time, the President’s
own lawyer, ignoring the Torture Con-
vention altogether, called the Geneva
Conventions ‘‘quaint” and ‘‘obsolete.”
Today, soldiers who have spoken out
about the crimes they witnessed and
the involvement of their superiors have
been threatened and punished by the
Defense Department they have honor-
ably served.

One need only review history to un-
derstand why the law makes no excep-
tion for torture. The torture of crimi-
nal suspects flagrantly violates the
presumption of innocence on which our
criminal jurisprudence is based, and
confessions extracted through torture
are notoriously unreliable.

Once exceptions are made for torture
it is impossible to draw the line, and
more troubling is who would be in
charge of drawing it. If torture is justi-
fied in Afghanistan, why is it not justi-
fied in China, or Syria, or Argentina,
or Miami?

If torture is justified to obtain infor-
mation from a suspected terrorist, why
not from his wife or children, or from
his friends or acquaintances who might
know of his activities or his where-
abouts? This has happened in many
countries, and decades later those soci-
eties are still trying to recover.
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The United States cannot become the
model of justice our forefathers envi-
sioned if we continue to tolerate the
twisted logic that has been given cur-
rency with increasing regularity in
U.S. military prisons and in the White
House since 9/11. Some argue it is a new
world since those terrible attacks on
our country 3 years ago. And to some
degree, they are right, which is why we
have reacted with tougher laws and
better tools to fight this war. But do
we really want to usher in a new world
that justifies inhumane, immoral and
cruel treatment as any means to an
end?

As a nation of laws, and as the
world’s oldest democracy and cham-
pion of human rights, we must cat-
egorically reject the dangerous notion
that is now in our midst, seeking our
assent, or our silence, that torture can
be legally justified and normalized.

President Bush has said he wants the
whole truth, but he and his administra-
tion have been stonewalling from the
top. The President must order all rel-
evant agencies to release the memos
from which these policies were devised.

He must clearly and unequivocally
order all of his subordinates and every
member of our armed services to ad-
here to our international treaty obliga-
tions including the Geneva Conven-
tions, the Torture Convention, and all
applicable U.S. laws. And finally, there
needs to be a thorough, independent in-
vestigation of the actions of those in-
volved, from the people who committed
abuses, to the officials who set these
policies in motion.

Only when these actions are taken
will we begin to heal the damage that
has been done.

The PRESIDING OFFICER (Ms. CoOL-
LINS). The Senator from Texas.

INVESTIGATION INTO TREATMENT
OF IRAQI PRISONERS

Mr. CORNYN. Madam President, I
want to take a few minutes to respond
to some of the comments made by the
Senator from Vermont because I do
think the characterization he gave to
some of what has gone on is at least in-
complete. I disagree with some of his
conclusions, and I want to point out
why because I believe the Members of
this body deserve to have a complete
picture and at least have the benefit of
considering alternative conclusions
from those drawn by the Senator from
Vermont.

I have the high honor of serving on
both the Senate Armed Services Com-
mittee and the Judiciary Committee.
Certainly, the Senator from Vermont
is the ranking member of the Judiciary
Committee, but I would remind this
body that the Senate Armed Services
Committee, under the leadership of our
chairman, has been investigating the
Abu Ghraib prison situation and the in-
terrogation practices and policies of
the U.S. Government since at least
May 11. We have had a series of hear-
ings there which have been very helpful
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in understanding both the nature of
the problem and the nature of the in-
vestigation that is ongoing, ulti-
mately, hopefully, leading up to a con-
clusion as to who did what, whether
there were, indeed, as there appears to
be, some violations of American policy
with regard to the interrogation of de-
tainees, and, of course, to hold the
guilty accountable.

That is what we are: We are a nation
of laws. We believe in the rule of law.
We believe the law applies equally to
everyone, no matter how high up in the
chain of command you are or how low
you are in the chain of command. And
I believe we will be true to our ideals in
that regard. But I would say that much
of what the Senator from Vermont has
suggested needs to be produced is sort
of in a vacuum of sorts, without the
benefit of a lot of what the Senate
Armed Services Committee has already
done, to find out what happened, what
the policies were, what the cir-
cumstances were, whether this rep-
resents an aberration or whether it
represents something worse.

To date I would say it is pretty clear
that what we saw, as a result of a hand-
ful of actions on behalf of American
soldiers, was an aberration. And thank
goodness. There is no question, though,
that these soldiers lacked the proper
training and, indeed, the proper leader-
ship. Those are chain of command
problems and ought to be taken as high
as they go as a result of the investiga-
tion.

But as the Presiding Officer knows,
there are at least six different inves-
tigations into the circumstances at the
Abu Ghraib prison. We need to let that
process run its course to find out what
the facts and circumstances are. As I
recall, we are awaiting the report of
General Fay and perhaps others. We
ought to get to the facts and not suc-
cumb to the temptation during an elec-
tion year to overly politicize what is
going on.

While we have always respected the
rights and the civil liberties of every
American, we also need to be concerned
about the rights and the health and the
welfare of our young men and women
who are serving our Nation so nobly in
the battlefield. That requires the abil-
ity to get good, actionable intelligence.

The present occupant of the Chair
was there at the Senate Armed Serv-
ices Committee hearing. General Jef-
frey Miller testified on May 19. I asked
him at that hearing:

In your opinion, General Miller, is the
military intelligence that you’ve been able
to gain from those who have recruited, fi-
nanced, and carried out terrorist activities
against the United States or our military,
has that intelligence you gained saved Amer-
ican lives?

General Miller said:

Senator, absolutely.

Then I asked General Abizaid, the
CENTCOM commander:

And would you confirm for us, General
Abizaid, that that’s also true within the Cen-
tral Command?
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And General Abizaid—who I think all
of us, as we have come to know more
about him, have come to admire him
and his leadership capacity—said forth-
rightly:

Senator, I agree, that’s true. I would also
like to add that some of these people that we
are dealing with are some of the most des-
picable characters you could ever imagine.
They spend every waking moment trying to
figure out how to deliver a weapon of mass
destruction into the middle of our country.
And we should not kid ourselves about what
they are capable of doing to us. And we have
to deal with them.

It is very important to keep in proper
context what is going on and the fact
that we are at war, a war not of our
choosing—of course, we were at-
tacked—but a war that we must and we
will finish.

I want to point out another thing
that is important to the overall con-
text of what the Leahy amendment
seeks to get. That is, we have two cases
currently pending at the U.S. Supreme
Court in the Hamdi and the Padilla
cases, where the U.S. Supreme Court
will tell all of us in America what the
law requires with regard to the treat-
ment of unlawful combatants, includ-
ing one who happens to be an American
citizen, Jose Padilla, but who joined
arms with the enemy, with the terror-
ists who seek to attack and to kill
Americans on our own soil. And that
advice, that direction is forthcoming.
It could literally come down, of course,
any day now, since the Supreme
Court’s term is about to expire.

The characterization my colleague
from Vermont gave to these memo-
randa is not accurate. As a matter of
fact, as the Senator may recall—and
maybe he said this; I didn’t hear it—
the Senate Judiciary Committee voted
against issuing a subpoena but then au-
thorized the chairman and perhaps the
ranking member to engage in discus-
sions with both Alberto Gonzales,
White House counsel, and Attorney
General Ashcroft to determine what
legal memoranda they might be willing
to voluntarily provide the committee.
So we voted against issuance of the
subpoena.

But whether it is the Bybee memo
that has been discussed and covered by
so much of the press, that is 50 pages
long, or whether it is any of the other
memos the Department of Defense and
Department of Justice released yester-
day, they reveal not a coverup but a
careful, deliberate, and scholarly ap-
proach to determining what, in fact,
the law requires.

If, in fact, as the folks who are sug-
gesting there is some sort of coverup or
some sort of policy of abuse—either
one of direction or in terms of creating
an atmosphere where it should hap-
pen—these memos that have been re-
leased completely refute that idea of
lawlessness that they are seeking to
spin.

I am deeply disturbed by the increas-
ingly politicized nature of the debate
on the war on terror. We are at war
against a people who will stop at noth-
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ing to Kkill innocent Americans. We
paid the price for not aggressively pur-
suing those terrorists and this informa-
tion in the past, at least since 1993,
with the bombing of the World Trade
Center. But after 9/11, our Nation found
itself at war with a new kind of enemy
from whom we need information, ac-
tionable intelligence, that can mean
the difference between life and death
for our troops and our citizens.

As I said a moment ago, there have
been many baseless allegations that
the Department of Defense has used
torture during interrogations as a mat-
ter of policy. But what happened at
Abu Ghraib was not an administration
policy, not DOD policy, not CENTCOM
policy, or any other official policy. It
was completely beyond the pale of ac-
ceptable behavior, and those respon-
sible will be held to account and will be
punished.

As recently as yesterday, President
Bush made the following comments:

We do not condone torture. I have never
ordered torture. I will never order torture.
The values of this country are such that tor-
ture is not a part of our soul and our being.

Yet despite these unequivocal com-
ments from the Commander in Chief,
political opponents of this administra-
tion continue to allege, without foun-
dation, that our Nation’s leaders some-
how support the use of torture. It is
important to remind some of our col-
leagues that, again, the purpose of
these interrogations is to gather intel-
ligence consistent with our values,
which means no torture and humane
treatment of all detainees. The interro-
gations we have conducted in Iraq and
at Guantanamo Bay have saved Amer-
ican lives. I believe it is critical that
we continue to aggressively, within the
limits of the law and humane treat-
ment, seek actionable intelligence and
continue to save American lives.

Unfortunately, it seems there is an
irresistible impulse to score cheap po-
litical points by criticizing the careful,
deliberative process the administration
undertook to ensure that those very
important interrogations were con-
ducted within the law. The techniques
of our Armed Forces, including those
used in Iraq or at Guantanamo Bay,
can hardly be described as torture.

I, like a number of other Members,
have traveled to Guantanamo Bay to
observe for myself, because I was con-
cerned. I was interested. I wanted to
learn how we are handling these people
who have recruited, trained, and fi-
nanced terrorist activity against the
United States and, if given the oppor-
tunity to do so, would do so again.

For some reason, there are certain
Members, and indeed certain elements
of the press, who are trying to convince
the American public that making a
suspected terrorist stand for 4 hours, or
giving them only 4 hours of sleep con-
stitutes torture. They want them to
believe that poking someone in the
chest with a finger or changing their
sleep patterns or meal selection is
cruel or inhumane.



S7236

Let me read quickly some of the ap-
proved methods of interrogation which
some of the critics claim is torture:
Asking straightforward questions; in-
centive/removal of incentive; emo-
tional love, which is playing on the
love a detainee has for an individual or
group; playing on the hatred an indi-
vidual has for a individual or group;
something called fear up harsh; fear up
mild; reduced fear; pride up and ego up;
pride and ego down; futility, which is
invoking the feeling of futility of a de-
tainee; the we-know-all technique, con-
vincing the detainee that the interro-
gator knows the answers to the ques-
tions he is asking the detainee; estab-
lish your identity, or convincing the
detainee the interrogator has mistaken
the detainee for someone else; repeti-
tion approach; file and dossier, or con-
vincing the detainee the interrogator
has a damning and inaccurate file,
which must be fixed; rapid fire ques-
tions; silence; change of scenery down;
dietary manipulation.

For example, it says in this approved
memorandum, a change from hot ra-
tions to MREs. That is hardly some-
thing that could be said to constitute
torture.

Next is environmental manipulation,
or adjusting the environment to create
moderate discomfort; sleep adjust-
ment; false flag; and isolation.

These are not torture under any-
body’s definition. These are legal and
humane methods of extracting infor-
mation from terrorists.

It is an affront to our men and
women in uniform to accuse them of
torturing terrorists when the reality is
our policy calls for all detainees to be
treated humanely. The time has come
to ask at what point does this largely
partisan and media-driven witch hunt
so damage and detract from the mis-
sion of our troops in the field that it ir-
reparably harms U.S. interests, includ-
ing our ability to collect life-saving in-
telligence?

Because of the onslaught by some on
Capitol Hill—a fact not lost upon our
enemy—agencies have been forced to
disclose procedures al-Qaida and other
terrorists now train and use to defend
against, which is creating a roadmap.

Plain and simple, interrogations save
lives. The interrogations we have con-
ducted over the past 2% years have
saved lives of soldiers in the field and
innocent civilians at home. It is high
time we get our priorities straight.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized.

Mr. DURBIN. Madam President, I am
happy to respond to my colleague from
Texas about an issue which is in this
morning’s paper and on the minds of
many Americans and people around the
world. In today’s Washington Post,
there are two major front-page stories
related in an unusual way. Here is the
photo of the parents of the South Ko-
rean who was beheaded in Irag—an-
other heinous, barbaric crime com-
mitted by terrorist extremists. Next to
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it, we have an article entitled ‘“‘Memo
on Interrogation Tactics Is Dis-
avowed.”

In this article about the interroga-
tion tactics we learn President Bush’s
White House is now disavowing an
opinion from the Department of Jus-
tice issued in August of 2002 relative to
interrogation tactics that could be
used by the U.S. Armed Forces. It ap-
pears now that this memo has become
public, the White House has found it
necessary to publicly disavow this
statement by the Department of Jus-
tice and Attorney General Ashcroft.
Why?

Well, I think it is obvious.

For a lengthy period of time the
Bush administration and the Depart-
ment of Justice of Attorney General
Ashcroft have been involved in a fierce,
protracted debate about acceptable in-
terrogation techniques and the defini-
tion of torture, a debate which relates
to issues resolved over a hundred years
ago, in many cases, by the Government
of the United States of America when
we made it our express policy to dis-
avow torture. When we later entered
into a Geneva convention after the
Nazi war crimes, when we later had a
convention on torture, brought to Con-
gress by President Ronald Reagan, this
series of treaties enacted by the United
States making them the law of the
land said we as a Nation stood with
civilized nations around the world in
condemning and prohibiting torture,
cruel and inhumane and degrading
treatment of prisoners. Our statements
were unequivocal. We stated that for
the world.

Why? Frankly, because we believed
the United States of America and the
values we represent on the floor of the
Senate are different than some. There
may be some in this country who will
argue we should answer the beheading
of innocent people, like this South Ko-
rean, with similar violence. Thank
God, their voices are few and ignored
by most. We have said from the begin-
ning we will not stoop to this level.

If there is anybody who believes that
is acceptable conduct, it is not the
United States of America. That is a
statement of values and principles,
made first by President Abraham Lin-
coln during the bloody Civil War, and
by Presidents of both political parties
for decades thereafter. We know, how-
ever, that this administration, once en-
gaged in the war on terror, decided to
engage in a new debate on the defini-
tion of torture.

Two weeks ago, the Attorney General
of the United States came to the Sen-
ate Judiciary Committee and said to us
unequivocally twice that it was not his
job, nor the job of this administration,
to define torture. He said that on the
record. It was broadcast across Amer-
ica and around the world. The very mo-
ment he said that, major news organi-
zations were releasing a memo from
Attorney General Ashcroft’s Depart-
ment of Justice, which defied his state-
ment to the Senate Judiciary Com-
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mittee, this memo of August 1, 2002, by
Assistant Attorney General Bybee, a
memorandum sent to Alberto Gonzales,
counsel to President George W. Bush.
According to Attorney General
Ashcroft, this memo should not exist.
He told us in open session it was not
his job or the job of this administra-
tion to define torture. He said Congress
has done that, and the laws do that.

Look at this memo of August 1, 2002.
Turn to this infamous page 13 and read
what Attorney General Ashcroft’s De-
partment of Justice said about torture:

The victim must experience intense pain or
suffering of the kind that is equivalent to
the pain that would be associated with seri-
ous physical injury so severe that death,
organ failure, or permanent damage result-
ing in a loss of significant body function will
likely result.

You will not find these words in any
treaty the United States has entered
into, certainly not in our Constitution,
nor in the laws of the land. You will
find this in the memo from Attorney
General Ashcroft’s Justice Depart-
ment. It is their definition of torture,
sent to the President of the United
States General Counsel, Mr. Gonzales.

For the Attorney General to tell us
he is not in the business of defining
torture, frankly, doesn’t square with
the reality of this official memo from
his own Department. If that were the
only thing in this memo, it would be
bad enough. But there is more. Because
in this memo, you will find a rational-
ization to suggest that the President,
as Commander in Chief, is not bound
by the laws of the land. That is a state-
ment to which most people will say, 1
am sure they didn’t say that. Let me
read to you from a section about Sec-
tion 2340A, the statute that makes tor-
ture a crime:

Any effort to apply Section 2340A in a
manner that interferes with the President’s
direction of such core war matters as the de-
tention and interrogation of enemy combat-
ants thus would be unconstitutional.

Sadly, it went further. I read from
the same memo:

Section 2340A must be construed as not ap-
plying to interrogations undertaken pursu-
ant to his Commander in Chief authority.

In other words, this memo from the
Ashcroft Department of Justice to Mr.
Gonzales and the White House went be-
yond the definition of torture. It cre-
ated an escape hatch for this President
to say, as Commander in Chief: I am
not bound by the laws of the land when
it comes to torture and the interroga-
tion of witnesses.

There are some who come to the floor
and wonder why we are raising this
issue.

What is the importance of this issue?
The importance of this issue will be ob-
vious to anyone who reads this memo-
randum now available on the Internet.
This administration engaged in a fierce
and protracted debate about whether
they could redefine torture for the war
on terrorism and whether this Presi-
dent, as Commander in Chief, was
above the law.
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For those of us in this Chamber who
have sworn to uphold the Constitution
of the United States, a solemn oath
which each of us, including the Presi-
dent, must take, this is, indeed, an ex-
tremely serious situation: That this
administration would think this Presi-
dent and those acting under his author-
ity as Commander in Chief would not
be bound by treaties, by the Constitu-
tion, or by the laws of the land.

Can any inquiry be more serious
when the question, which must be
asked by this Chamber of the Chief Ex-
ecutive of the United States, is wheth-
er he has gone too far, violating the
law of the land?

So what will come before us in a
short time is an effort to say to Attor-
ney General Ashcroft: It is not enough
that we have to rely on leaked memos
released on the Internet. We demand of
you the disclosure of relevant docu-
ments which will give us a better pic-
ture and a better understanding of this
debate within the Bush administration
about torture because, in the context
of where we are today, this is not an
academic issue. Because of Abu Ghraib
and the shameless conduct of the men
and women in that prison, which has
been captured in photographs released
around the world, the United States is
being tested. We are being asked not
only within our own borders, but
around the world, whether in the war
on terrorism, we have abandoned a
commitment of over a century that
says we will not engage in torture, that
we are committed to the humane treat-
ment of prisoners.

It is, unfortunately, a timely and le-
gitimate question which we cannot
duck; we cannot avoid. In order to an-
swer that question, we understand we
have to be open and transparent. We
have to not only say to the world that
we are the same country we were be-
fore 9/11. After Abu Ghraib, we have to
show them proof, and the proof will be
in the documents which the Attorney
General has refused to disclose.

The Attorney General and the Presi-
dent have several legal options when
Congress legitimately asks for docu-
ments. The President can assert his ex-
ecutive privilege. That was done by
President Nixon during the Watergate
scandal. It was contested in court all
the way to the Supreme Court, but it is
something a President can assert. Only
the Court can ultimately resolve the
dispute then between Congress and the
President. President Bush has not as-
serted executive privilege when it
comes to these memos of Attorney
General Ashcroft. Or the Attorney
General can say: There is a statutory
privilege that allows me to withhold
these documents.

The request for information that we
are going to put in amendment form al-
lows classified material to be treated
separately so it would not in any way
endanger the troops who are defending
this country and defending themselves
in Iraq and Afghanistan.

When asked point-blank by myself
and others in the Senate Judiciary
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Committee, Attorney General Ashcroft
said: I cannot give you a legal author-
ity for the reason I am not going to re-
lease these documents. He said: I just
personally believe it is not the right
thing to do.

I reminded the Attorney General—
and it is worth repeating now—as im-
portant as his personal beliefs may be,
they are not the law. If this Depart-
ment of Justice and this Attorney Gen-
eral and this President cannot produce
a legal reason for failing to disclose
these documents, then they are asking
to be above the law. No President, no
Attorney General, no Senator, none of
us serving this country or in this Con-
gress are above the law and certainly
not on an issue of this magnitude.

Some critics have come to the floor
and said this request by Members of
the Senate of the Attorney General to
produce these important documents is
the product of ‘“‘an irresistible impulse
to score cheap political points.” I
quote a colleague of mine who said
those words just moments ago, ‘‘cheap
political points.”

I remind my colleagues and all oth-
ers, this White House, just yesterday,
decided this memorandum from Attor-
ney General Ashcroft is so bad, so
wrong that they are now disavowing
the very memo which was sent to the
chief counsel at the White House al-
most 2 years ago.

This is not about some political exer-
cise. This is about truth and trans-
parency and a disclosure which is need-
ed to restore the confidence in the core
values of America not only for the
American people but for people around
the world.

Yesterday, in a transparent effort to
stop the pressure for full disclosure,
the administration provided Congress
with a two-inch stack of documents.
But a cursory review of these docu-
ments reveals that the administration
is withholding a lot of crucial informa-
tion.

If anything, the documents that were
released yesterday make it even more
clear that we need complete disclosure
from the administration. As the Chi-
cago Tribune reported today:

The memos left unanswered at least as
many questions as they answered. White
House officials acknowledged that the docu-
ments provided only a partial record of the
administration’s actions concerning treat-
ment of prisoners.

What do the documents that were re-
leased show? We now know that the
Justice Department memo sent to Mr.
Gonzales was the basis for the Defense
Department’s decision to approve the
use of coercive interrogation tech-
niques at Guantanamo Bay.

The Department of Defense and the
Department of Justice were asking
questions which are almost impossible
for me to articulate on the floor of the
Senate, but I must. They asked: How
far can our interrogators go before
they may be charged with a war crime?
How far can they go before they might
face a war crime tribunal?
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That is the serious nature of this in-
ternal debate within the Department of
Defense and the Department of Justice.
That debate went on before Abu
Ghraib. That debate went on before
those horrendous photographs became
part of the history of our occupation of
Iraq.

Is it any wonder that Members of the
Senate are coming to the floor today
and saying we have an obligation to re-
quire this administration to com-
pletely disclose all of the documents
and be open and honest about the dia-
logue which went on between the White
House and the agencies of our Govern-
ment?

To do less, sadly, is to create a ques-
tion, an unanswered question, about
whether the United States has
changed.

Let me tell you for a moment some
of the issues at hand. One of my col-
leagues came to the floor and dis-
missed some of the criticism of interro-
gation tactics as he said, frankly, tying
the hands of interrogators who are
only trying to protect us. We have
learned something about interrogation
tactics. We have learned that if you use
torture—physical and mental torture—
the person being interrogated will say
almost anything, truthful or not, to
make it stop.

The PRESIDING OFFICER. The Sen-
ator’s 15 minutes in morning business
has expired.

Mr. DURBIN. I ask for 3 additional
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. We know torture and
the types of treatment, techniques, and
interrogation tactics which have been
prohibited by law in this country for
many years are counterproductive. The
Attorney General said as much before
us. Torture does not work. People will
lie for the pain to stop, and that is one
of the reasons we do not engage in tor-
ture.

Secondly, my colleague, Senator
BIDEN of Delaware, made a point and
made it clearly. He said, in his words:
The reason the United States does not
engage in torture is to protect Senator
BIDEN’s son, who is a member of the
military, and other members of the
military from being subjected to tor-
ture.

We establish standards of humane
and civilized conduct not only for our-
selves but to demand them of the rest
of the world. Will there be terrorists
who ignore them? Of course. But who
will argue with 140,000 American lives
on the line in Iraq that we should
somehow stoop to inhumane and bar-
baric conduct in this war against ter-
rorism, subjecting all of our soldiers
and many other innocent Americans to
the same possibility? We have rejected
that, and we should continue to reject
that.

I close by saying this is a very seri-
ous issue for our Nation. The world is
indeed watching us. They are asking us
whether the United States will stand
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behind its treaties in the age of ter-
rorism. The Senate has an obligation
to the Constitution and to the Amer-
ican people to answer these questions.
Those who vote to table this amend-
ment want to keep this conversation
muted and these memoranda hidden
from the American people. That is
wrong. That is wrong for this govern-
ment or any government. The Amer-
ican people have the right to know in
what their government is involved.
Transparency is critically important.

I urge my colleagues, and I hope a
few of my Republican colleagues will
join those of us on this side of the
aisle, to stand up for the rule of law, a
rule of law which has guided Presidents
from Abraham Lincoln’s time in the
Civil War through President Reagan,
through every President. There is no
reason this President should be treated
differently.

When it is offered, I urge my col-
leagues to support the Leahy amend-
ment.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. I ask unanimous consent
that I be permitted to speak for up to
10 minutes, the Senator from New York
be permitted to speak for 10 minutes,
and then the distinguished Senator
from Alabama.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Utah.

Mr. HATCH. I have been listening to
my dear colleague from Illinois, and I
have to say what happened at Abu
Ghraib was absolutely wrong. Every-
body knows that. What happened there
has to be decried. We all have to speak
out about it. But the minute they
found out about it, they started the
process of prosecuting the people who
did this. It appeared to be a small cadre
of people, all of whom will likely re-
ceive either severe reprimands or ac-
tual prosecution. In other words, the
system is working.

It should never have happened. We
decry it. It was wrong. All the scream-
ing in the world by either side on this
floor is not going to make any dif-
ference. It happened, and we are all
ashamed of it.

Having said that, if we listen to the
arguments of the other side, trans-
parency is absolutely critical in all the
things we do. Well, then that means we
ought to do away with the Intelligence
Committee because there are a lot of
things that are not transparent to the
American people, especially when it in-
volves national security, especially
when it involves our young people’s
lives while overseas, especially when it
involves all kinds of matters that are
better left non-transparent.

I went on the Internet and I read
every one of these documents that was
on the Internet. Most all of them were
legal opinions. Now, one might differ
with legal opinions. I do not know any
two lawyers who agree on everything
anyway, but if one reads those opinions
they do make sense. For somebody to
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say carte blanche that the Geneva Con-
ventions apply and should apply to ev-
erything, that flies in the face of not
only international law, it flies in the
face of what is happening in this situa-
tion.

This is not a normal situation. We
are not fighting autonomous countries
right now. We are not fighting against
organized enemies who wear uniforms
and fight conventional battles. We are
not fighting the normal course of bat-
tles that we have had through the
years where we have had to, as gentle-
men, recognize the civil way of doing
things. We are fighting absolute terror-
ists who would destroy this country
and destroy every person involved in
our overseas operations if they had a
chance, and they would do it by any
means possible: biological, chemical,
weapons of mass destruction, nuclear,
if necessary, if they had the capacity
to do it.

If we are so transparent that we tell
them everything that is on our minds,
then we are putting our young people
at risk.

Yes, my colleagues can find fault
with the legal opinions. People do. I
might even agree or disagree on some
of these legal opinions. But they were
well-reasoned opinions. I know some of
the people who actually rendered them.
They are top notch authorities in these
areas. My colleagues might disagree
with them, but they cannot necessarily
refute them.

I was in Guantanamo a few weeks
ago. I went completely through that
camp. I was shown everything I wanted
to see, and that meant just about ev-
erything. I have read article after arti-
cle about how terrible it is at Guanta-
namo, how much they violated the law,
all because of conjecture. I have seen
our colleagues on the other side, and I
have seen the media excoriate this ad-
ministration because of all of these bad
things that have happened at Guanta-
namo.

Well, I went through Guantanamo,
and it is a well-run camp with incen-
tives. Now, some of our colleagues do
not even like incentives. They will
even criticize that because it is the
Bush administration, after all. Of
course, I know our colleagues are not
making this kind of criticism because
they want to find fault with the Bush
administration or cast blame on the
Bush administration or make the Bush
administration look as if maybe it is
not doing everything it should. I know
that could not possibly be in their
minds. Or that they are politicizing
this because of the election that is
going on. I know they would not do a
thing like that. I just know it. I just
know it deep within my soul.

My colleagues can differ with the
legal opinions and they can certainly
condemn what happened at Abu
Ghraib. But these things are not hap-
pening at Guantanamo Bay. They did
happen in Afghanistan, but in those
cases there are investigations and pros-
ecutions on their way. I do not think
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we have to be transparent about every-
thing around here. Transparency hurts
our young men and women, too. It sub-
jects them to all kinds of ridiculous
problems.

It is important for us to get to the
bottom of these things. I think it is im-
portant for us to have an overview, but
I also think it is important for us to be
fair and not just try to score, yes,
cheap political points. Unfortunately,
there is too much of that around here.
It has happened on both sides from
time to time, but it has really been
happening this year. Every time it hap-
pens, I suggest we ought to stop and
think about our young men and women
overseas, whether we are helping them
or hurting them. Some of these argu-
ments are hurting them.

When I went to Guantanamo, I
watched two interrogations, one with a
terrorist who was very uncooperative
and another one who at first was very
uncooperative but because of work by
some very effective people, using very
effective interrogation techniques—not
torture, by the way, not even close to
torture—they have been able to obtain
information that has saved our boys’
and girls’ lives.

Interrogations have to go on and
they are not patty-cake games. There
is no excuse for anything that even
comes close to torture. And I believe
that other than isolated incidents—
which are going to happen in times of
war, especially when we are fighting
these type of terrorists—I suggest that
our people have abided by the Geneva
Conventions even though it is correct
to say that in this type of a situation

the Geneva Conventions may not
apply.
Personally, I believe we ought to

apply them to everything because
there is a wide variety of interrogation
techniques that are permissible under
the Geneva Conventions. I won’t go
through all of those because I don’t
want to be transparent. Nor do I want
some techniques that are acceptable to
be criticized by any colleagues from
any side to score cheap political points.

Frankly, I am getting a little tired of
this desire to undermine everything
that is going on over in Iraq and Af-
ghanistan. I think it is time for us to
get together and work in unison to try
to help our young men and women.
Transparency sometimes happens to be
the worst thing we can do.

That doesn’t mean we should not get
to the bottom of these awful things
that have happened at Abu Ghraib.
That doesn’t mean we should tolerate
that type of irresponsible and criminal
conduct. Of course we should not.
There is nobody in this body who dis-
agrees on that, to my knowledge; no-
body. But to try to imply that the
President of the United States is re-
sponsible for these aberrational activi-
ties by a few is, I think, irresponsible
in and of itself and I think it is just too
much of this political world that we
are in right now.

Madam President, I went through the
camp itself down at Guantanamo. It



June 23, 2004

was well run. There were people there
who never were fed so well in their
lives. There were arrows, so they could
pray in the correct direction. There
were Korans in every cell as far as I
could see.

I saw many chessboards and checker-
boards. I saw outdoor areas where they
could exercise. I saw a lot of things
that were being done right. I saw inter-
rogations that were not staged for me,
and I have to tell you it was run right.
Anybody who thinks these are patty-
cake games, that we must really hold
and pet their hands, just isn’t living in
the real world.

I agree and I concede and I hope our
colleagues—everybody on both sides
agree there are certain things you can
do within the parameters of the Geneva
Conventions and there are certain
things you can’t do. But I guarantee if
you went through everything that can
be done in the Geneva Conventions
there would be some people who would
be very upset that those types of inter-
rogation techniques could be used. I am
not going to go through them all be-
cause I know the more stressful ones
were not being used with the authority
of our people. I think to imply that
they were is wrong.

Before I close, let me just take a mo-
ment to comment briefly on state-
ments made by my Democratic col-
leagues, attacking the President and
the administration for not being forth-
coming in releasing documents, not-
withstanding the fact that they just
declassified and released approxi-
mately 260 pages of legal memoranda.

They attack the Attorney General
for refusing to hand over three docu-
ments when he testified before the
Committee, but since then, we have re-
ceived those documents from the White
House.

Now, even though they lost on this
issue before the Judiciary Committee,
they are now trying to bring it up as an
amendment on the floor.

In fact, they want us to vote on a
subpoena before the time set to comply
with the document request has passed.
It is simply premature to issue any
subpoena at this time.

I urge my colleagues to vote against
this amendment if the Senator from
Nevada decides to reintroduce it.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from
New York is recognized for 10 minutes.

Mr. SCHUMER. Madam President, I
thank my colleagues for this debate.
The bottom line here to me is simple.
That is, I must disagree with my good
friend from Utah. I think transparency
is to be preferred. Maybe it should not
be in all instances but that ought to be
the presumption and there ought to be
strong argument before any trans-
parency is not done.

Why is transparency important? I
will tell you why: Because it makes
better law. It makes better rules. The
whole foundation of our Government
has been based on openness—open de-
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bate, open discussion. When that hap-
pens, we end up with better laws. Time
and time again throughout the over
200-year history of this Republic, when
things are done in secret, it leads to
trouble.

This is a very delicate issue. There is
no question about it. Obviously, we are
in a new world, in a new situation. I
don’t think absolutes always govern in
these kinds of situations. That is for
sure. I am not sure exactly where the
line is to be drawn. I don’t think any-
one is. But I am certain of one thing
and that is you will draw the line a lot
better when there is open debate and
open discussion. After all, we are talk-
ing about the place where liberty and
security clash.

The beauty of our system of govern-
ment is that it is able to handle clash-
ing values such as this in an extremely
successful way, and has been almost
certainly or almost universally for all
the years of the Republic. Particularly
the Founding Fathers, who debated
these issues over and over again, want-
ed transparency when they were debat-
ing. That is why there is separation of
powers. That is one of the reasons the
whole system was set up with a legisla-
tive body and an executive branch. If,
indeed, the Founding Fathers thought
this all should be done in the executive
branch behind closed doors, we would
have had a totally different system.

Yet what we have found in this Jus-
tice Department all too often, in this
administration all too often, when the
vital issues of liberty versus security
should be decided, there is an aversion
to debate. There is a preference for
doing this in secret, in the dark, behind
closed doors. On issue after issue after
issue, when that has been done, a bad
result occurred.

My colleague from Utah seems quite
certain what happened at Abu Ghraib
and other places. He may be the only
one in this Chamber who is. I don’t
know how far the chain of command
went. I don’t know which memos exist
and don’t exist and what they say and
which were dispositive. I have real
doubts that it was the noncommis-
sioned officers at the bottom of the
chain who were the only ones who had
anything to do with this, but who
knows? Who knows? We are not going
to know anything until we get these
memos.

If they have things that should be
classified, let those be redacted. If
there are certain things that would
damage the security of our soldiers, of
our country, let those be redacted.

But I doubt even my colleague from
Utah, who stated that no one in this
Chamber feels we should not have
transparency and debate—I think we
mistake two things. There are the dif-
ficulties and practicalities of living in
this real world, this post-9/11 world,
and I have spoken about that at the
hearing and everywhere else. There is
the leap in logic, the incorrect logic,
that says because those issues are dif-
ficult they should be decided in the
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dark, in secret. The two don’t follow.
In fact, I would argue the opposite fol-
lows. The more difficult the issue, the
more dangerous it is to either liberty
or security or to both, as in this case it
may be, the more we need openness,
the more we need discussion.

Again, if this were the first time that
this Justice Department had decided to
deal with terribly sensitive and dif-
ficult issues in secret I don’t think
there would be such a brouhaha in this
Chamber or in the country. But it is a
pattern that happens over and over and
over again. Our Attorney General has
come to testify before our Judiciary
Committee twice since his ascension to
that high office. When we ask ques-
tions, we routinely get no answer, or
answers that do not deal with the ques-
tions. There is almost a mistrust of
open debate, a mistrust of the legisla-
tive body, a mistrust that the Amer-
ican people ultimately in their wisdom
will come to the right conclusion.

It is almost a sort of ‘“We know best
we can’t trust you to know anything”’
type attitude. I am surprised to see so
many of my colleagues defending that
attitude.

Again, let’s not mistake where we
come down on the substance of this
issue, where there will be variation—
my colleague from Illinois and my col-
league from Utah had different views—
with the need for openness, the need
for transparency, the need for debate,
and the faith that certainly George
Washington and Thomas Jefferson and
James Madison and Alexander Ham-
ilton had, that we should have as well,
and that is that open debate will lead
to the right conclusion. That is democ-
racy. It is faith in the people and ulti-
mately their ability to make the right
decisions after open, fair debate, after
both sides are presented.

That faith has been sadly lacking by
the Attorney General and, I regret to
say, in good part by this administra-
tion. So we come tonight, trying to
force the issue. We believe we are liv-
ing up to our constitutional respon-
sibilities. We believe that if the Found-
ing Fathers were looking down on this
Chamber they would say: You are
doing the right thing to get these docu-
ments and make them public, to have
an open debate.

I hope and pray some of my col-
leagues on the other side of the aisle
will see this.

When Attorney General Ashcroft
came before our committee and didn’t
claim executive privilege and didn’t
claim what he was talking about was
classified, but said he would refuse to
answer the committee anyway, that is
not what this Chamber is all about, or
these hearings are all about, or this
Government is all about. That is why
when that has happened in the past,
there have been discussions of con-
tempt of Congress. We wish to avoid
those kinds of confrontations. We want
to come to an honest discussion.

Everyone will admit there were prob-
lems. My colleague from Utah said



S7240

that. Well, do you think those prob-
lems were sui generis? I would argue
those problems could well have re-
sulted because of a tendency for se-
crecy, or because of the aversion to
open debate. For all we know, there
were contradictory memos floating
around the Department of Justice and
floating around the Department of De-
fense. For all we know, majors, cap-
tains, and colonels who had to inter-
pret these things on the ground were
totally confused. We should find out all
of this.

Again, to my colleagues, I hope we
will agree to the Leahy amendment; I
hope we will agree to the Reid amend-
ment to the Leahy amendment; we will
get to the bottom of this and come up
with a policy in this difficult world and
difficult position that is satisfactory,
or at least the best solution where
there may be no solution that satisfies
everybody.

I yield the floor.

The PRESIDING OFFICER (Mr. AL-
EXANDER). Under the previous order,
the Senator from Alabama is recog-
nized for 10 minutes.

Mr. SESSIONS. Thank you,
President.

I would like to comment on some of
the things that have been said.

First of all, I believe there are things
our country has every right to main-
tain secrecy on. I think the adminis-
tration has been open about producing
memorandum to us in a way that I
don’t know they are required to do. I
was a Federal attorney in the Depart-
ment of Justice and a U.S. attorney for
12 years. I have some appreciation for
the way the Government works. The
President has a right to receive legal
advice on all the options he may have
from his Attorney General or staff at-
torneys. In fact, a lot of reference has
been made here, and as far as I can tell,
Attorney General Ashcroft’s memo-
randa are memoranda written only by
lower level attorneys, detailing the
legal options available in a time of
war.

Certainly we want to encourage at-
torneys to consider these ideas and
these issues on what is appropriate in
terms of interrogating prisoners who
are bent upon the destruction of the
United States of America and as many
of its citizens in this country as they
can possibly kill. That is fact, and we
know it. The rules of law and of war
are a joke to the terrorists that we
have captured and others still bent on
attacking Americans. They care noth-
ing about it. They make television
movies of beheading people. That is
what they think of the rules of law.

So what we need to do is decide what
is appropriate and what laws we are
bound by, and we ought to set a good
policy there.

I would say this: The Senator from
New York is a good lawyer. He has said
in his own view that torture sometimes
may be necessary. That is what Sen-
ator SCHUMER said.

I think any Attorney General should
properly advise any President of the

Mr.
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United States in time of war on abso-
lutely what the limits of his powers
are. Those are things that maybe ought
not be bandied around the world. It is
hypothetical. You don’t know what the
precise circumstances are.

But the question that started all of
this is abuses in prison in Iraq. The
memos at the center of this debate
have absolutely no connection—there
is no connection—between what went
on in Iraq and these memos, because
our soldiers were operating under es-
tablished policies of the military and
internal discussions between the Presi-
dent and various lawyers, or memo-
randa they may have received from
various lawyers.

I want to say this about Attorney
General Ashcroft. I was at the Judici-
ary Committee hearing when he testi-
fied. I saw him subjected to unfair
abuse by former colleagues on that
committee which was embarrassing to
the committee. I don’t think I have
ever seen in my experience in this Con-
gress the kind of disingenuous and un-
fair treatment of a former Member of
this body. It was not right. The rank-
ing member was using the whole time
to make a litany of distortions and
charges against the Attorney General
where he had no opportunity to answer
them. He knew there was no way he
could. It was not right. It was wrong. I
said that then, and I say it now. He had
no opportunity to respond to the rank-
ing Member. Senator LEAHY Kknew it,
and said these things one right after
another: You did this, you did that.
They continued in that vein.

The question here was, Oh, he
wouldn’t define torture, yet he had a
memorandum defining torture.

That is not what Attorney General
Ashcroft said. Go back and read the
transcript. I saw what he said. Attor-
ney General Ashcroft is a smart man,
an honest man, and he answered the
question directly. He said, Senator, the
Congress defined torture. It is not for
me to define torture. You define tor-
ture. The Attorney General doesn’t de-
fine torture. I am not defining torture.
The Congress has already defined it.

There is a statute. I have a copy of it
here in which we defined it under cer-
tain circumstances. We set out an anti-
torture statute. That is what the At-
torney General was referring to.

Then somebody with great demand
said, We want these memos; you are
going to give them right now. Are you
giving them or not? The Attorney Gen-
eral sat there in a nice, direct, soft
way, and said, No, Senator, I am not
giving you these right now. Are you
claiming executive privilege? He said,
No, I am not claiming executive privi-
lege.

These are memorandum submitted to
the President of the United States. It
is the memorandum of his client. It is
the President’s memorandum. It is not
his to give. He can’t go around giving
out the confidential information he
sent to the President of the United
States about what he can do during the
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conduct of a war. That is not right. He
didn’t do it. And he didn’t back down
on it. One of the Senators said, Well,
this is important because I have a son
in uniform. The Attorney General said,
My son has been in Iraq. He just got
home, and he is going back to Iraq. He
is in uniform, too. I care about this
issue.

I don’t think what has been said is
fair.

With regard to the amendment that
is pending, I reject it. We need to vote
it down. It is political. It is designed to
embarrass this administration politi-
cally, and it hurts us around the world.
We are asked to cast a vote suggesting
that this administration has not con-
ducted itself in a proper way. The evi-
dence does not show that.

I am on the Armed Services Com-
mittee as well as the Judiciary Com-
mittee. We have had, I think, four
hearings in Armed Services. We
brought back the top general. We had
the Secretary of Defense, Secretary
Rumsfeld. We had Secretary Wolfowitz,
the Deputy Secretary. We had General
Abizaid and General Sanchez. We had
General Taguba who went over there
and conducted the investigation and
issued the report on it.

I heard all of that evidence. None of
them said, Well, we got a memorandum
from the Attorney General that the
President of the United States signed
off and said we are supposed to torture
prisoners, we are supposed to carry
them around, move them around and
put hoods over their heads, and other-
wise abuse them.

There is no evidence that was so. In
fact, the military had a pretty good se-
ries of policies about how to treat pris-
oners. Some said, some of them went
too far. If some of them went too far,
let’s hear exactly what they say went
too far and what was wrong. If we need
to change that policy, I am willing to
discuss that. In fact, we are discussing
that at this very moment.

A number of the things that were so
objectionable, none of the things that
happened in that prison, were in any
way remotely connected to the memo-
randums and directives and regulations
issued by General Sanchez and the
commanders in Iraq. In fact, all the
memorandum said they should follow
Geneva Conventions in how they han-
dle prisoners.

Some say we did not train them
about the Geneva Conventions. Every
American soldier is trained about the
Geneva Conventions. I was in the Army
Reserve for 10 years. I was a lawyer and
U.S. attorney for some of that time,
and for a short period of time I was a
JAG officer. I taught a course on the
Geneva Conventions. You had to sign a
document saying you briefed your sol-
diers every year on the Geneva Conven-
tions.

Everyone knows you cannot torture
prisoners, you cannot display them in
sexual ways. Everyone knows that.
Every private is taught that. Everyone
up to the generals is taught that. It is
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not the way we are supposed to treat
people. Certainly it was not justified
and not the policy of the military. It
never was the policy of the military. I
don’t appreciate the suggestion that
this was the policy of the military and
that somehow the internal memoran-
dums up in the Department of Justice
in Washington about hypotheticals and
what powers the President might have
somehow were carried out in the pris-
ons. They had established policies.

I saw in the Washington Times
today, quoting one of these memos, a
memo entitled ‘“‘Humane Treatment.”
That ought to make some people
around here happy. It actually says
“Humane Treatment of Al-qaida and
Taliban Detainees.” That is a pretty
good title for a memorandum. They are
complaining about some military
memorandum they did not like the
title of, saying the title suggested
something bad and within the memo-
randum there were commands to pre-
serve and protect the prisoners.

This title is a good title. President
Bush says he accepts ‘‘the legal conclu-
sion of the Attorney General and the
Department of Justice that I have the
authority under the Constitution to
suspend Geneva as between the United
States and Afghanistan, but I decline
to exercise that authority.” Of course,
our values as a Nation call for us to
treat detainees humanely, including
those who are not legally entitled to
such treatment.

Now, what is all this about? Senator
HATCH mentioned, as I believe Senator
CORNYN did, and several years ago in
the Judiciary Committee we had a
number of hearings right after Sep-
tember 11 on what the authority of the
United States is with regard to treat-
ment of prisoners and the application
of the Geneva Conventions. The Geneva
Conventions do not apply to unlawful
combatants. It is that simple.

What is an unlawful combatant? It is
a person who does not wear a uniform,
who enters a country surreptitiously,
who attacks civilians, and does not
comply with the rules of war. Our en-
emies are supposed to comply with the
rules of war also. Unlawful combatants
do not comply with the rules of war.
Al-Qaida does not. Most of the people
in Afghanistan were not complying
with the rules of war and the people
who are bombing and killing in Iraq
right now are not complying with the
rules of war. All of them are unlawful
combatants.

One of the reasons for the Geneva
Conventions is to give protections to
prisoners of war who were lawful com-
batants, to encourage people to be law-
ful combatants and not to be unlawful
combatants, not to be terrorists who
sneak around and bomb people.

Has this ever been dealt with in
America? Are we making this up? Is
this some idea the Senator from Ala-
bama thinks is an idea that has never
been dealt with before? No. In the Judi-
ciary Committee we had a hearing on
it and discussed these issues in some
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detail not long after September 11. We
had testimony and read and debated
the Ex parte Quirin case. In Ex parte
Quirin, the Nazis sent saboteurs into
the United States to bomb and kill and
dismantle our civilian structure. That
was their plan. They were Nazi sabo-
teurs. They were not wearing German
uniforms. They were not acting in a
way consistent with the regular Army.
Their plan of attack was terrorist in
nature. They were apprehended.

The President of the United States,
certainly a greatly respected President
for our Democratic colleagues who are
pushing this legislation, President
Franklin Roosevelt, was highly of-
fended. He said we are not going to give
them a trial in Federal court. We are
not going to try them with a jury in
the United States of America. These
people are setting about to destroy our
country, to kill our people, and to sab-
otage our civil infrastructure. They are
going to be tried, as I have the power
to do so, by a military commission. He
so ordered it.

They were tried in the U.S. Depart-
ment of Justice right down the street
by a military commission. They did
not have public trials. After com-
pletely trying the case and building a
record and making findings of guilt,
most of them were executed within
weeks of their arrest. The validity of
these trials were challenged and the
case went to the Supreme Court of the
United States. The Supreme Court af-
firmed the views of the President.
Some of these enemy combatants were
given probation and some of them who
were tried that way were American
citizens.

Crimes were committed in the United
States by American citizens, but they
were participating as unlawful combat-
ants. They were tried by a military tri-
bunal. They were convicted. Most of
them were executed. Some of them got
lesser times and one or two who co-
operated got out of jail before too long.
But all served a considerable amount of
time and the Supreme Court said that
was appropriate. That was right.

The history of the military commis-
sion is strong. That is justice. Military
commissions do justice. Military offi-
cers are people. They do not want to
convict innocent people, send innocent
people to jail, or do things that are
wrong. They are empowered in combat
to use deadly weapons on a whole host
of people that could kill them.

President Truman, who followed
President Roosevelt, dropped an atom
bomb on two cities in Japan. The
President of the United States does
have powers in wartime that are dif-
ferent from that kind of situation when
somebody robs a bank down the street.

Fundamentally, what we are dealing
with is how to deal with prisoners
under these circumstances. Some peo-
ple say, a lot of people in this country
say, they don’t respect us, they don’t
respect law, they bomb innocent civil-
ians, women, men, children. They cut
off people’s heads and make a video of

S7241

it and brag about it. But they are not
entitled to any rights. They are not en-
titled to any rights. We just ought to
go at them and kill them, the sooner
the better.

We have some in this body who say
these terrorists are entitled to more
rights than the laws themselves give.
In fact, they have insisted on it. This
resolution actually calls on the Gov-
ernment to give these terrorists and
unlawful combatants more rights than
they are entitled to under the law.

President Bush has said: I am going
to comply with the Geneva Conven-
tions. We are going to treat these peo-
ple humanely. That is the right posi-
tion, I believe, and that is what he has
done. We have given them fair treat-
ment.

I visited Guantanamo and saw how it
was done down there early on. I believe
they were treated very well. The re-
ports that come out of there continue
to show that.

We know we had a terrible problem
in Abu Ghraib prison where, on a mid-
night shift, a group of soldiers were out
of control. Now we have a desperate at-
tempt by Members of this Senate to go
around and say the abuses that oc-
curred on that night were somehow the
responsibility of the Secretary of De-

fense, General Sanchez, General
Abizaid, President Bush, and John
Ashcroft.

That is not true. It is wrong. It un-
dermines our ability to lead in the
world. It does, I believe, place greater
risk on our soldiers who, at this mo-
ment, are on the battlefield in Iraq be-
cause we sent them there. We should
not do that.

If you have legitimate complaints,
let’s have them, let’s hear them in the
Senate. But I do not believe we need to
be suggesting there is a policy of this
Government to mistreat people as was
done in Abu Ghraib prison in Iraq.

We had a distinguished senior Sen-
ator who said we had traded Saddam
Hussein’s prisons for American prisons.
What he meant by that was we were
treating prisoners just as Saddam Hus-
sein did. That is wrong. It is a slander
on the soldiers of the United States. It
should not have been said. When that
was said, it got headlines in the ter-
rorist camps all over the world. It
should not have been said. It is false.

Not long ago I had the opportunity to
meet seven Iraqi individuals who had
had their hands chopped off in Saddam
Hussein’s prisons, with Saddam Hus-
sein justice. We know of the thousands
he had killed there—without trial,
without any benefit of being able to
put on a defense, and how he used, as a
policy of his government, terror.

These kinds of dictators use random
violence to terrorize a population to
keep power. He did it systematically.
This was one of the most brutal dic-
tators in the history of the world. He
killed hundreds of thousands of people.
There are maybe 300,000 graves in that
country of people who were Kkilled.

So it is wrong to say that. Why we
keep pushing this, I do not know. I will
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just say this: The Armed Services Com-
mittee—we have this bill on the floor
right now, and it has taken us too long,
and it has caused us to not be able to
have the hearings we probably would
have had—but we are going to have
more hearings on what happened in
Abu Ghraib prison. Already people are
being tried and convicted and sen-
tenced for misbehavior there. We are
going to keep on, and the higher up it
goes, they are going to be followed.

I was a former prosecutor for some
time, and I will ask anybody in this
body to tell me: If a soldier is charged
with committing an abuse on a pris-
oner, and he was ordered to do so, or
there was some written document he
was relying on to do this abuse, do you
think he is not going to produce it? Do
you think he is not going to say that in
his defense? Certainly, he will. So if
there are any higher-ups involved in
this, it is going to come out.

But, frankly, I do not see the evi-
dence that any higher-ups in the higher
echelons of the Government ever issued
any orders in any way that would have
justified this. It did not happen at any
time except on a midnight shift by a
few people, who videoed themselves,
videoed themselves in circumstances
that would be very embarrassing to
their mamas and daddies if they had
seen it, I can tell you that, on their
own behavior, much less what they
were doing to the prisoners.

So I do not think it was a pattern. I
do not think it was a policy. In fact, all
the evidence we have seen so far shows
it was not. Within 2 days of this infor-
mation coming forward to the com-
manders in that region, General
Sanchez ordered an investigation. He
suspended people. The military an-
nounced publicly, in a public briefing
in Iraq, that they were conducting an
investigation of abuses at Abu Ghraib
prison.

They have continued those investiga-
tions. A number of people have been
charged criminally by the military. A
number of them have had their cases
end with punishments being imposed,
and others will have them as time goes
by. I would say, what more can you ask
them to do? They are cracking down. I
do not appreciate resolutions such as
this that suggest it was a policy of the
United States that this occurred, that
suggest that our American soldiers are
the same as Saddam Hussein’s soldiers
and prison guards—the way they treat-
ed their prisoners. It is not right. It is
wrong. It should not be said, and it un-
dermines the confidence that we ask
the world and the Iraqis to have in our
soldiers.

We believe they are going to do good
work. We believe they are doing good
work. We know, when you have 100,000,
200,000 soldiers over there, some of
them will make mistakes. Just like
any city in America that has 200,000
citizens, 130,000 citizens, some of them
are going to commit crimes and make
errors and do things wrong. They ought
to be disciplined. They ought to be held
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accountable. But we do not need to fire
the mayor because somebody commits
a crime on the streets of the city.

Mr. President, I see the Senator from
Arizona is in the Chamber, and I know
he may well have comments to make
on this or other issues.

I will conclude by saying this is not
a good resolution. It has no business
here. It is contrary to what we ought
to be doing.

We ought to be spending our time on
how to help our military get a handle
on this problem in Abu Ghraib, and we
ought to be spending our time mostly
on trying to help them be effective in
dealing with, capturing, and killing the
terrorists who reject all rules of law,
who reject all Geneva Conventions,
who believe they have a legitimate
right to advance their personal power
agenda by killing innocent people
whenever and wherever they can.

I am most grateful that we have
American soldiers this very moment
following the vote of this Congress and
executing the policy we ask them to
execute in Iraq to further freedom and
liberty around the world.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

———

EXEMPTIONS TO BILATERAL
TRADE AGREEMENTS

Mr. KYL. Mr. President, I am going
to talk about an amendment which I
would have offered to the Defense au-
thorization bill, but in the interest of
time and to ensure that we can move
the bill forward and complete work on
that bill this evening, I am not going
to do so.

But I would like to discuss the gen-
eral subject of the amendment, and
begin by complimenting the chairman
of the Armed Services Committee, the
Senator from Virginia, on recognizing
the very important necessity of chang-
ing our law to help work very closely
with two of our greatest allies, the
United Kingdom and Australia.

We transfer a lot of technology back
and forth between these two important
allies. It is important that we have the
capability of doing that. One of the
amendments I believe will be adopted
as part of this Defense authorization
bill is a proposal of the distinguished
chairman that would provide an ex-
emption from U.S. law which requires
that a bilateral agreement covering a
specified set of issues be negotiated in
order for a country to obtain an export
control waiver. The bilateral agree-
ments between the United States and
the TUnited Kingdom and Australia
don’t quite meet the standard set by
U.S. law, so Congress needs to grant an
exemption for this. The chairman’s
amendment is very important in cre-
ating this possibility. I strongly asso-
ciate myself with that amendment.

Just a note or two about this rela-
tionship between the United Kingdom
and Australia and the United States
which illustrates why it is so impor-
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tant for us to have this kind of co-
operation. I think everybody knows the
United Kingdom is our strongest ally
in the war on terror. In addition to the
over 8,000 personnel they have provided
for the military operation, they sup-
port food aid. They have contributed a
tremendous amount of money for re-
construction. Everyone is aware of
their contribution. Perhaps less well
known is the contribution that the
Australian defense force has made.
They contributed about 2,000 of their
personnel, including a squadron of FA-
18s and special forces elements, two
navy frigates. They have a full variety
of operations that I won’t get into
here. They have also been cooperative
with us in a lot of other areas such as
missile defense programs, and so on.

It is for this reason that the chair-
man offered his proposal, which I am
sure will become part of the Defense
bill, that will make it easier for us to
transfer equipment that is important
to defense between the United States
and Great Britain and Australia.

The amendment I was going to offer
simply added or would have added an-
other element to that. We won’t do it
in this bill. Perhaps in conference with
the House or at some other point, we
could do that.

It is an amendment that would make
sure that in the transfer of important
munitions between the United States
and a country such as Great Britain,
they would never get into the wrong
hands. That is to say, they wouldn’t be
exported to a country that might po-
tentially use them against the United
States. The reason it is a problem is
that some countries in Europe, for ex-
ample, are talking about lifting the
arms embargo that currently exists be-
tween those countries, the TUnited
States, and China.

We do not send China our most so-
phisticated military equipment. There
is a good reason for that. China has an-
nounced plans that it is developing
military equipment that could directly
compete with the United States in
military conflict. So, obviously, we
don’t want to have a law on the books
that would make it easy for a country
such as China to acquire military
equipment that we share freely with
our allies, such as Australia and the
United Kingdom, but which we would
not want to go to a country such as
China.

That is the reason for my concern
about this retransfer issue. The news
reports have indicated, for example,
that the United Kingdom might agree
to support the lifting of the European
Union’s arms embargo against China.
That would be an important event.
What my amendment would have done
is simply said if the European Union
were to lift its arms embargo against
China, then no U.S. military equip-
ment could be transferred to entities in
the European Union unless the Presi-
dent certified to Congress that there
are binding assurances from those enti-
ties that our military equipment would
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