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hidden oil allotments from Saddam,
U.N. Assistant Secretary Sevan’s name
was on a list which included 11 French,
46 Russians, and many other names.
These recipients of Saddam’s largess
were vocal opponents of freeing Iraq
from Saddam’s chokehold and also
were bitter critics of the effects of the
embargo on Saddam’s regime.

It is ironic that so many of the busi-
nessmen and officials who helped skim
off the money designed to buy food and
medicine for the Iraqi people came
from countries that complained the
loudest about the U.S.-led effort to
oust Saddam from power.

It is imperative that we monitor the
U.N. investigation of the Oil-for-Food
scandal to make sure it is thorough
and transparent. Wrongdoers must be
prosecuted, not simply bundled off to
retirement. To do any less would great-
ly compromise the ability of the
United Nations to operate future pro-
grams with the confidence of the world
community. Paul Volcker, who was
named by Secretary Kofi Annan to
head the investigation into the Oil-for-
Food scandal, must receive sufficient
personnel, resources, and access to the
relevant documents and U.N. officials
to carry out his responsibility.

A failed investigation will be a bitter
indictment of the United Nations and
it would put it on a path that would
lead to total—total—obsolescence and
irrelevance. The United Nations can be
a unifying force in the world, and its
resolution on the future of Iraq passed
last week is a positive example of this.
However, it must also restore its credi-
bility with the people of Iraq who were
robbed of over $10 billion in food and
medicine while the Oil for Food Pro-
gram was being administered by the
U.N.

It is a critical time for both the fu-
ture of Iraq and the future of the U.N.
In Iraq, it is time to pull together to
make it a successful, stable, and demo-
cratic country. At the U.N., it is time
to show the world that it can be a
transparent, accountable, and efficient
organization worthy of its noble char-
ter.

We have the unique opportunity to
help democracy take root in the Middle
East, and we are fortunate that Presi-
dent Bush, Prime Minister Blair, and
others have the vision and the courage
to recognize this and to do something
about it.

Likewise, the United Nations has an
opportunity to restore our confidence
in its ability to play a meaningful role
on the world stage. I hope Secretary
General Kofi Annan has the necessary
courage to carry his investigation of
the Oil for Food scandal to its nec-
essary conclusion, regardless of how
difficult it might be.

Let future generations see that nei-
ther the United States, nor the United
Nations, shirked from the challenges
that face us today.

Mr. President, the Oil for Food scan-
dal cannot be taken lightly. We must
take this issue seriously to restore
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credibility to the United Nations,
which is headed down a path of total
obsolescence if we do not act appro-
priately and if we do not get to the bot-
tom of this particular and potentially
devastating issue.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I ask
the Presiding Officer to advise the Sen-
ate with regard to the standing order.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

———

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 2005

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of S. 2400, which
the clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 2400) to authorize appropriations
for fiscal year 2005 for military activities of
the Department of Defense, for military con-
struction, and for defense activities of the
Department of Energy, to prescribe per-
sonnel strengths for such fiscal year for the
Armed Services, and for other purposes.

Pending:

Reid (for Leahy) amendment No. 3292, to
amend title 18, United States Code, to pro-
hibit profiteering and fraud relating to mili-
tary action, relief, and reconstruction ef-
forts.

Dodd further modified amendment No.
3313, to prohibit the use of contractors for
certain Department of Defense activities and
to establish limitations on the transfer of
custody of prisoners of the Department of
Defense.

Reed amendment No. 3352, to increase the
end strength for active-duty personnel of the
Army for fiscal year 2005 by 20,000 to 502,400.

Warner amendment No. 3450 (to amend-
ment No. 3352), to provide for funding the in-
creased number of Army active-duty per-
sonnel out of fiscal year 2005 supplemental
funding.

Durbin amendment No. 3386, to affirm that
the United States may not engage in torture
or cruel, inhuman, or degrading treatment or
punishment.

AMENDMENT NO. 3313

The PRESIDING OFFICER. The
pending question is the Dodd amend-
ment No. 3313, as further modified, on
which there shall be up to 30 minutes
of debate evenly divided.

Mr. WARNER. I further inquire of
the Chair, at the conclusion of the vote
on the Dodd amendment, the Senator
from Virginia is to be recognized for
the purpose of laying down an amend-
ment; am I not correct?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. WARNER. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Mr. President, may I be
notified when 10 minutes have expired
so as to leave a few minutes at the end
of the debate?
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The PRESIDING OFFICER. The
Chair will do that.

Mr. DODD. I ask unanimous consent
that my distinguished friend and col-
league from South Carolina, Senator
LINDSEY O. GRAHAM, be added as a co-
sponsor of the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DODD. I am pleased to offer this
amendment on behalf of myself, Sen-
ator GRAHAM, and Senator LEVIN this
morning. We had a very good debate a
few days ago about this amendment. At
the suggestion of my friend, the chair-
man of the Armed Services Committee,
we modified the amendment that is
now before this body. The modifica-
tion, very quickly, deletes the prohibi-
tion on using private contractors in
combat situations. I will not belabor
the point. There are existing statutes
that provide for such restrictions, but
the suggestion of the chairman was
that that provision was going to be a
rather complicated matter to deal with
here, so we have taken it out—it is no
longer part of the amendment. Instead,
the amendment as modified would
merely ask the Secretary of Defense to
review and report to Congress on U.S.
laws and policies as they relate to the
use of contractors by the Defense De-
partment and the Uniformed Services
in combat operations.

What is still part of this amendment
is the prohibition on using private con-
tractors for the purposes of interroga-
tion of prisoners. It would, however,
give the President some flexibility in
phasing in this prohibition by pro-
viding limited waiver authority for the
use of such contractors in interroga-
tions—both as translators and as ac-
tual interrogators. The presidential
waiver for translators would be ex-
tended for 1 year, and for contractors
acting solely as interrogators, the
waiver would be effective for 90 days
from the date of enactment of this leg-
islation.

Why do I offer this amendment? I
didn’t bring charts or photographs to
the floor of the events that occurred in
Abu Ghraib prison late last fall or
early this winter. Those photographs
are very disturbing and can create
their own sense of emotion. I am not
interested in doing that today. But suf-
fice it to say, there is ample evidence.
So today we know at least that inter-
rogations were conducted by private
contractors hired by the Department of
the Interior, of all agencies, to do in-
terrogations, intelligence work in Iraq
and maybe elsewhere, on Guantanamo
or Afghanistan as well. The military
believes, I believe, and I think most of
us believe that this job of interrogation
ought not be done by private contrac-
tors. This ought to be inherently a gov-
ernmental function, and one that is not
shopped out or outsourced, if you will,
to others, where there is no account-
ability, no chain of command, no re-
sponsibility, and virtual immunity if
they do anything wrong under the Uni-
form Code of Military Justice.
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I will cite briefly memos and direc-
tives from the Department of the Army
strongly urging that we not contract
out this function. I strongly agree with
these opinions because, first, we obvi-
ously have suffered terribly in the pub-
lic relations field as a result of what
happened, and we certainly know that
private contracting was part of the
problem; and, second, with 135,000 of
our troops serving in Iraq, 20,000 serv-
ing in Afghanistan, and others serving
around the globe today, we do not need
to have these young men, and women
in many cases, be potentially subjected
to reprisals as a result of our mis-
management of the interrogation proc-
ess in Iraq and possibly elsewhere.

This is an important amendment. We
have all been through this recently.
Again, I am not charting new ground.
As we know, in fact, at hearings
chaired last month by the chairman of
the committee here, it was made very
clear, especially in the testimony and
comprehensive report of General
Taguba, a number of contractors may
have played significant roles as inter-
rogators in the Abu Ghraib prison
scandal. Their abusive practices have
compromised our interests in Iraq, and
it remains to be seen whether they will
ever be held accountable. Military peo-
ple can. But contractors, such as those
hired by the Department of Interior,
may be outside the scope of legal juris-
dictions.

Again, I am not the only one who be-
lieves that intelligence functions, par-
ticularly gathering intelligence
through interrogations, should be car-
ried out by Government personnel
rather than contractors.

A December 26, 2000, Department of
the Army memo dealing with exempt-
ing Army intelligence functions from
privatization came to the same conclu-
sion:

At a tactical level, the intelligence func-
tion under the operational control of the
Army performed by the military . . . is an
inherently Governmental function barred
from private sector performance.

They are exactly right. It ought to be
an inherently governmental function.
Outsourcing, where there is no ac-
countability, where you don’t have any
ability to subject them to criminal
prosecution if they do something
wrong, I think, is dangerous business.
It is dangerous business in the intel-
ligence area.

The report went on to say:

At the operational and strategic level, the
intelligence function performed by the mili-
tary personnel and Federal civilian employ-
ees is a non-inherently governmental func-
tion that should be exempted from private
sector performance on the basis of risk to
national security from relying on contrac-
tors to perform this function.

Nor was this view limited solely to
the previous administration in 2000.
Thomas White, former Secretary of the
Army in the current administration,
also expressed his opposition to hiring
contractors to question prisoners, stat-
ing in an interview that ‘‘the basic
process of interrogation . . . should be
kept in-house, on the Army side.”
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He is right. That is exactly where it
ought to be. This is dangerous business
to go through. I was stunned to learn
that the Department of the Interior
the was actually the agency through
which some of these contracts were
awarded. No one knew to whom these
contractors reported, what the chain of
command was, or what sort of super-
vision there was.

We are in a new age since 9/11. You
have to get people who can speak the
language, who know what they are
doing. We are in the world of terrorism.
The President had it right last night.
There is yet no horizon in this war on
terrorism. It is going to be here for a
long time. We better wake up, and if we
need people to speak a language then
we ought to hire them and train them.
It is almost 3 years since 9/11. The fact
that we need to put ads in the Wash-
ington Post to find people who can
speak Arabic is ridiculous. We ought to
get about the business of hiring people
and training them. We need interroga-
tors. We need the human intelligence
capacity. I am all for fancy satellites
and technology, but if you don’t have
people on the ground who can talk to
these people and understand what they
are saying, your intelligence is going
to suffer.

Again, this practice of hiring con-
tractors to perform interrogations is
simply bad business. It goes beyond
just the ugly photographs and the out-
rageous behavior that has cost us ter-
ribly in Iraq and elsewhere in our ef-
forts at winning the hearts and minds
of the Iraqi people.

And my amendment is limited in
scope. It merely says that with respect
to interrogations, the Department of
Defense would have to hire people
within the governmental framework to
do the job.

On the translations, I will give you a
year. You can use people outside if you
want, but after a year let’s get some
people within the operations them-
selves who know what they are doing.
The other sections of my amendment
deal briefly with the transfer of pris-
oners.

In September, it will be 3 years since
the horrific events of 9/11. It is high
time that the administration moved
forward to build a capacity, in-house,
to ensure that our intelligence gath-
ering capacity, including interrogation
personnel, is adequate to meet the
threats that we confront.

Giving the administration unlimited
access to contractors by extending the
waiver for interrogators beyond 90 days
does not serve our national interest.

I would remind my fellow colleagues
that the world has changed dramati-
cally over the past three years. Part of
the current mission in Iraq is a larger
and absolutely critical mission that we
are going to be confronting every sin-
gle day for the foreseeable future in Af-
ghanistan, Saudi Arabia, Pakistan, and
Spain—and the list goes on and on—
and elsewhere around the globe. In
order to be prepared for that war, we
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must have within our own govern-
mental structure the expertise to gar-
ner intelligence, including intelligence
gleaned through interrogations.

The notion that we can simply
outsource this critical responsibility
when terrorist incidents spike the de-
mand for interrogation skills by our
Government seems to be the height of
irresponsibility.

We were sidetracked a bit during the
debate on Monday. As I said earlier,
the chairman made a very good point
in the area of combat missions. It is
not a clear line. So we put that aside.
But on interrogations, this is inher-
ently a governmental function and we
shouldn’t be contracting out that func-
tion.

That is my point. I hope my col-
leagues will agree with us. I know the
administration has some problems with
it, but the fact is, let us get about the
business of doing our job here and not
endangering our own troops—which is
what I worry about. The bottom line,
one that I believe I share with every
parent, sibling, or child who has a rel-
ative or a friend serving in these dan-
gerous zones. I don’t want our brave
men and women, if they are appre-
hended, to go through what we saw
happen to some of these Iraqi pris-
oners. These abuses put Americans at
risk, in my view, if we don’t get this
business straight. I am determined to
see that we fix this situation.

I hope my colleagues will support
this. Let me withhold the remainder of
my time.

Mr. WARNER. Mr. President, will the
Senator engage in a colloquy with me?

Mr. DODD. Certainly.

Mr. WARNER. First, I would like to
lay the predicate. The Senator has
brought forth an important concept.
He asked for a study. I am prepared to
support the study. But I urge my col-
league, as I did the other day on an-
other part of the amendment—and he
accepted my advice and took that
out—we have to look at this interroga-
tion section. There is a trigger mecha-
nism, if you look at the amendment,
which says in 90 days every one of
these contractors has to discontinue
their work.

That is what it says. Am I not cor-
rect?

Mr. DODD. The Senator is correct—90
days I think after the——

Mr. WARNER. It is signed into law.

Mr. DODD. Just interrogations.

Mr. WARNER. Mr. President, that
cripples America’s intelligence system
in the middle of a war in Afghanistan,
in Iraq, and our operations in Guanta-
namo.

How can the Senate suddenly with-
draw our U.S. military interrogation
base in the middle of a war in 90 days?
There is no way in the world the mili-
tary—there is a greater burden on the
Army—can hire and train in this short
period of time all the replacements
that would be required if the Senator’s
amendment became law.

Mr. DODD. Mr. President, first, I
don’t believe necessarily that the mili-
tary doesn’t have the capacity to do
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this. But the idea that the Department
of the Interior is contracting out to
private firms to conduct this function,
when we have seen already the results
when this matter gets out of hand be-
cause you have rogue elements doing
it—we have suffered terribly as a result
of this tremendous abuse that has gone
on. I don’t buy the idea that we can’t
get this straight. I think we can get it
straight. There are plenty of people
within the military services who can
perform this function. And I don’t put
the same limitations on translators. I
am giving a year to get that in shape.

The idea that somehow the military
shouldn’t be doing this—I didn’t make
this up; this isn’t made out of whole
cloth. The military themselves, going
back several years, has said that this
function should not be performed by
outside contractors.

In fact, the most recent former Sec-
retary of the Army said this.

Mr. WARNER. That has been stated
twice by the Senator. Those are facts
and valid opinions. But I am looking at
the very practical effect—that under
this amendment when the President’s
signature goes on the bill, in 90 days we
are out of business.

Let me point out a few statistics.
Take Guantanamo Bay: Right now we
have 140 translators of which over 100
are contractors.

Mr. DODD. Translators are not an
issue.

Mr. WARNER. Nevertheless, eventu-
ally they have to be taken inhouse.

Mr. DODD. That would be over a year
from today.

Mr. WARNER. I understand that.
That is the very point I wish to make.
You give us a year in which to cure
that problem, but then you go to the
analysts and interrogators, 60 analysts
of which 35 are contractors.

Mr. DODD. Interrogators.

Mr. WARNER. They are part of the
system—40 interrogators of which 20
are contractors. In 90 days, 50 percent
roughly of the operation in Guanta-
namo ceases to function.

I will tell you that practically there
is no way in the world the military can
go out and hire and recruit and put
into uniform or civilian capacity that
number of individuals.

Mr. DODD. I don’t ascribe to that.
First, the analysts are not included; it
is just the interrogators.

The idea that you are going to have
people who are immune from prosecu-
tion, accountable to no one, with little
supervision, or literally none in many
cases, I think is a far more inherently
dangerous problem than the difficulty
in finding 30 or 40 people within the
military structure to perform interro-
gations.

I would point out this job posting,
which is from the Web site of CACI
International, one of the companies
that does interrogations for the De-
partment of Defense. This is what it
says you ought to be: The position re-
quires a bachelor’s degree, or equiva-
lent, of 6 or 7 years of related experi-
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ence—whatever that is—preferably in
the intelligence field; requires a clear-
ance, strong writing and briefing skills,
with competency in automation re-
search in basic software.

This is hardly the job description of
someone who is so unique that we can’t
find the personnel within our own uni-
formed services.

Mr. WARNER. Mr. President, there is
a problem. The Senator has identified
it. I acknowledge it. I do not think it is
as great as the Senator portrays it, but
nevertheless there is a problem.

What I am saying to my colleagues
who are momentarily going to be asked
to vote is that we cannot in any way
possible solve it in the 90-day period,
and we are in the middle of a war. The
Senator is going to basically dismantle
50 or more percent of our intelligence
interrogation, and it is from these in-
terrogations that our troops today are
getting valuable information to protect
their lives on the battlefronts pri-
marily of Afghanistan and Iraq.

I say to Members, when you come
and are asked to vote, if you vote in
support of this amendment, then I sim-
ply say you are pulling the plug on our
intelligence system and the interroga-
tion system and severely dealing them
a crippling blow. It is as simple as that.

Does my colleague acknowledge that
in 90 days the interrogation is out of
business? Am I correct?

Mr. DODD. No. They are not out of
business at all. The interrogations
would have to be done by governmental
authorities. You can bring back mili-
tary people to do it. There are plenty
of guys who can do it, if we put them
back on active duty. This is not an
overly burdensome problem.

The question is, here we are debating
the Defense authorization bill and we
have been confronted which a huge
problem that galvanized the world’s at-
tention only a few days ago. We know
that part of the problem was because
we had people who were not being held
accountable and who have little or no
supervision. At least we know that
much already. In the midst of this de-
bate, should we step up and try to do
something about that problem?

If the argument is that we have no
in-house capacity to fill 40 or 50 slots
in Guantanamo, or maybe an equal
amount in Iraq with 135,000 U.S. forces
there and 20,000 in Afghanistan, the
idea that we can’t find people within
the military services to fill 40 or 50
slots, then I don’t accept it as a legiti-
mate argument against this amend-
ment.

They may want to keep contracting
and have these contractors go through
the Department of the Interior, but
that is wrong, in my view, and I think
it is dangerous. The military has said—
I am not opposed to what their think-
ing is—categorically it ought not be
done there. It is dangerous. It causes us
problems and it is causing our military
personnel problems. It ought to be
changed.

I don’t buy for a single second, with
thousands of people serving in that
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theater, the idea we can’t find people
within our own ranks to do this job.

Mr. WARNER. The simple reply is,
you can’t take an individual, no matter
how many degrees they might have, in
90 days, or less, and train them to be an
interrogator. Most of the contractors
now performing this work are former
U.S. military individuals—people who
served in the interrogation field, pri-
marily during the cold war when the
U.S. military had a significant require-
ment for interrogators, both in the Eu-
ropean theater and the Korean theater.

I see my colleague from Alabama.
Does my colleague seek recognition?

Mr. SESSIONS. I would like to speak
on this subject.

Mr. WARNER. I yield the floor.

Mr. SESSIONS. Mr. President, I
share Chairman WARNER’S view.

Mr. WARNER. I yield such time as
my colleague requires. Would the Chair
advise as to the time on both sides?

The PRESIDING OFFICER (Mr.
CHAMBLISS). The Senator from Virginia
has 6 minutes. The Senator from Con-
necticut has 5 minutes 23 seconds.

Mr. WARNER. I need a minute or two
to wrap up.

Mr. SESSIONS. I will try to keep it
to 2 minutes.

I share the concerns of the Senator
from Virginia, the chairman of the
Armed Services Committee. I note
there is nothing inherently wrong with
using trained, skilled, and capable con-
tractors. If there is a problem, it may
be that we did not supervise contrac-
tors well and maybe did not select
them well.

To prohibit the utilization of con-
tractors to do interrogations in life-
and-death situations is a mistake. We
may need the very best interrogator in
the United States of America to inter-
rogate someone who has the ability to
give information that could save thou-
sands of lives in this country. To say
that we have to use the military per-
sonnel I believe is clearly wrong. A
young MP who is just out of training
school should not be, in my view, as
good an interrogator as a retired MP
who worked in the detective division of
the New York Police Department or a
retired CIA agent or retired military
person who did interrogations for years
and had experience and maybe even
knows the language.

We cannot have everyone in the mili-
tary perfectly trained to do all these
things and speak every language in the
world and do these interrogations.

This would be a terrible deal. We
should not agree to this. We should not
limit the military from using contract
employees. If we need to control them
better and do a better job of super-
vising it, I would support that.

I don’t want to use any more time. I
know others want to speak.

I yield the floor.

Mr. WARNER. I simply say to col-
leagues we are putting on them a con-
siderable burden in a very short period
of time.

I ask a very clear question of the pro-
ponent of this amendment, the Senator
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from Connecticut. In 90 days we have
to dismantle a great deal of our inter-
rogation—in Afghanistan, in Iraq and
Guantanamo Bay—right as this coun-
try is in the middle of combat oper-
ations, right at a time when men and
women of our Armed Forces, of our co-
alition forces, are at great personal
risk.

A few interrogators at this point in
time are implicated in the tragic
events in the prison situation. As the
Senator well knows, the Armed Serv-
ices Committee is probing that as
quickly as we can given the limited
time we have had. This bill has been on
the floor of the Senate, but we had to
temporarily set aside our work. We
hope, once I consult with the leader-
ship and members of the committee, to
resume that. The point being, this is
not the time to put a 90-day jack-
hammer that severs our ability to con-
tinue our interrogation of prisoners
with the use of contractors. Several of
them did perform in a manner that,
hopefully, they can be brought to ac-
count in the Abu Ghraib situation, but
hundreds of other contractors are care-
fully and professionally doing their
work in interrogation. This amend-
ment would stop that in 90 days.

I see the Senator from Colorado.

Mr. ALLARD. I would like to be rec-
ognized to speak against the amend-
ment.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. I join my colleague
from Virginia and my colleague from
Alabama in opposing the Dodd amend-
ment.

I will take one part of our interro-
gating process and look at Guanta-
namo Bay. We have 140 translators, of
which 105 are contractors; 60 analysts
there, of which 35 are contractors; and
45 interrogators, of which 20 are con-
tractors. If we pass this amendment,
we shut off the interrogation process
and we lose the opportunity to gather
vital information that could be valu-
able to what we are doing in Iraq. We
would lose 50 percent of intelligence.
Generally, these individuals are well
qualified, and they have been carefully
vetted as contractors.

I join my colleagues in opposing the
Dodd amendment.

Mr. WARNER. I will reserve 1 minute
to follow the Senator from Con-
necticut.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. First of all, let me re-
spond to my friend from Colorado. My
amendment grants the President waiv-
er authority in the case of translators
for over a year.

We are about to graduate from the
training school for Army intelligence
in Arizona this year 539 interrogators
within the Army. Here we are talking
about 20 or 40 positions in Guantanamo
Bay of interrogators—but we have 539
people this year who are going to grad-
uate within the Army as interrogators.
We know that at least some of the pri-
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vate contractors hired through Depart-
ment of Interior contracts for interro-
gations are not well trained. A bach-
elor of arts degree will get you a job as
interrogator. This situation is a mess.
We know it is a mess. We have 539 peo-
ple—double the number from Ilast
year—graduating this year. Why are we
continuing a system that does not
work where the Army themselves have
said, stop it? We need to listen and stop
it.

One of the most outrageous examples
is the effort in Iraq. An outrageous sit-
uation occurred just days ago because
the system has fallen apart. Do not tell
me we will lose our capacity to interro-
gate people. That is hyperbole when
you have 539 people about to graduate
in addition to the ones we have in uni-
form today to do the job.

We know that having private con-
tractors participate in interrogations
is a problem. The Army has said that it
is a problem. The most recent Sec-
retary of the Army said it is a problem,
and to stop it. The question is, will we
do it here, today? Do we understand
what happened here just a few days
ago? Do we understand the problems it
has caused?

A recent public opinion poll by the
Coalition Provisional Authority in Iraq
shows us that a majority of Iraqis be-
lieve that all Americans conduct them-
selves in the way they saw in the pho-
tographs taken at Abu Ghraib. But
that is not us.

I know people in uniform do a better
job than someone who has been
plucked off the street under a contract
by the Department of Interior to do the
job of intelligence. This is intelligence
capacity. You do not outsource and
farm that out to an unaccountable con-
tractor with little or no experience in
interrogations. Don’t Members under-
stand what happened here a few days
ago, how much trouble our country is
in?

We have 539 people about to graduate
in the military services to conduct in-
terrogations, and you are telling me we
do not have enough and we cannot
train people in uniform to do the job?
I don’t believe it. The American people
do not, the international community
does not.

This is not a complicated amend-
ment. Let’s wake up.

The PRESIDING OFFICER. The Sen-
ator has 2 minutes 49 seconds remain-

ing.

Mr. DODD. I reserve the remainder of
my time.

Mr. McCAIN. Mr. President, I am

voting today in opposition to Senator
DoDD’s amendment, No. 3313 that would
prohibit the Department of Defense
from using contractors to carry out
certain activities, mostly related to in-
terrogations. While I believe that this
amendment would not solve the prob-
lems so vividly illustrated by the Abu
Ghraib prison abuses, there should be
no doubt that the issue it seeks to ad-
dress is extremely serious. We are all
concerned about the grave misconduct
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of anyone involved in interrogations of
Iraqi detainees. The individuals who
committed atrocities have marred the
reputation of our country and have
made the lives of American personnel
in Iraq more dangerous and difficult.

It is essential to ensure that there is
proper oversight when employing con-
tractors in interrogations or any other
military-related function. There must
also be clear rules for bringing to jus-
tice those who violate our laws or trea-
ty obligations. And, ultimately, I be-
lieve that interrogations and other
functions should be conducted by uni-
formed personnel, working directly for
the United States government and sub-
ject to the web of rules that governs
military personnel.

While this should be our ultimate
goal, I am concerned that this amend-
ment would bring to a halt a number of
critical functions currently carried out
by contractors. The reality is that the
U.S. armed forces are currently de-
pendent on contractor support to carry
out their missions, including interroga-
tions. The Army now has approxi-
mately 500 military interrogators, a
number far below the number needed to
meet our requirements in Afghanistan,
Iraq, and elsewhere. Over the next five
years, the number of trained interroga-
tors will grow to over 1,200, but in the
meantime, we rely on contractors to
make up the difference. In addition,
over 50 percent of interrogator, inter-
preter, and analyst positions at Guan-
tanamo Bay are currently filled by
contractors. This amendment would
cripple intelligence gathering oper-
ations there.

The abuses at Abu Ghraib prison did
not occur only at the hands of civilian
contractors—soldiers have been impli-
cated as well. It is critical to ensure
accountability for everyone who may
have been involved, and prevent any re-
occurrence of such abuses. Throughout
the hearings in the Senate Armed Serv-
ices Committee and in my review of
the annexes and documents in the
Taguba Investigation, I have observed
a lack of sustained focus on the basic
principles of leadership at Abu Ghraib.
While I believe that immediately pro-
hibiting the use of contractors is not
the way to proceed, we need to look
comprehensively at a number of facets
of our military operations, including
the long-term use of contractors, fail-
ures of leadership, and the overall size
of our armed forces.

The PRESIDING OFFICER. Who
yields time?

Mr. WARNER. Mr. President, I ask
my colleague a question. This grad-
uating class to which the Senator re-
fers, am I not correct it is enlisted and
18- to 20-year- olds?

Mr. DODD. All I have here is that the
Pentagon has asked the school to boost
its output dramatically and expects to
graduate 539 interrogators this year, up
from 237 in 2003.

Mr. WARNER. I say to my colleague,
there are basically young enlisted men
with no field experience, in no way a
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comparison to the seasoned cadre of
contractors now performing this in-
valuable service.

I wish to move to table, but I will not
do it until my colleague has the oppor-
tunity.

Mr. DODD. Does my colleague from
South Carolina want to take 15 sec-
onds?

Mr. GRAHAM of South Carolina. I
appreciate the Senator yielding.

I saw Senator DoODD this morning at
breakfast. I am sympathetic to what he
was trying to do. I said, put me down.
I did not look at the substance. I apolo-
gize. The Senator is absolutely right in
what he is trying to do.

I agree with the chairman that these
people coming out of school are not
ready to perform this work. But I
promise the Senator from Connecticut
you will have a Republican ally if we
have a transition period that is more
reasonable—if not on this bill, we will
do it some other time. It bothers me
greatly that our interrogation system
is being outsourced. We do not know
who is interrogating the people in pris-
on because we do not know who they
are and who they answer to.

I apologize to the Senator from Con-
necticut for not being able to live up to
my word. I told him I would support
the amendment, but I did not look at
the amendment. I will never do that
again. However, I do want to help—if
not on this bill, we will do it soon.

Mr. DODD. Mr. President, I thank my
colleague.

I yield 30 seconds to my distinguished
ranking member.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I com-
mend the Senator from Connecticut. I
think this amendment is essential if we
are going to make a statement about
who is going to do the interrogating of
prisoners. We are bound by treaties,
and when these treaties are ignored,
this country is damaged.

We cannot have contractors where
there is no accountability. You can fire
a governmental employee. You can de-
mote a governmental employee. You
can discharge someone who is in the
military who is doing the interro-
gating. When a contractor does this,
there is no accountability except
criminal law with all of its difficulties.

An Army memorandum dated Decem-
ber 26, 2000, that is still in effect today,
made the express determination that
gathering tactical intelligence is an in-
herently governmental function. Ac-
cording to our law, ‘‘Contracts shall
not be used for the performance of in-
herently governmental functions.”

We must make a critically important
statement here today: We are going to
hold people accountable for the kind of
abuse that occurred. The only way you
can do that is by having governmental
employees—either uniformed or civil-
ian—carry out these interrogations.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Now, Mr. President, I
inquire of the desk, I think the other
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side has slightly gone over their time.
I wonder if we might accommodate the
chairman of the Intelligence Com-
mittee and ask that he be permitted to
speak for 2 minutes.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I have no
objection to that. We have a little
more time on our side. But I ask unani-
mous consent that Senator DoDD have
2 minutes to close following Senator
ROBERTS.

The PRESIDING OFFICER. Is there
objection?

Mr. WARNER. Reserving the right to
object, and that the Senator from Vir-
ginia be recognized for the purpose of
the tabling motion following Senator
DoDD.

Mr. REID. Of course.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Virginia will have 2 minutes and
the Senator from Connecticut will have
2 minutes.

Mr. WARNER. Mr. President, I yield
my 2 minutes to the Senator from Kan-
sas.

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized.

Mr. ROBERTS. Mr. President, I
thank my distinguished chairman.

I rise to join the senior Senator from
Virginia in opposing the Dodd amend-
ment. I agree with the concern raised
by the Dodd amendment, but let me
point out that, as far as I am aware, no
committee has held a hearing on how
to lessen our reliance on contractors.
Our armed services and our other agen-
cies do rely very heavily on contrac-
tors.

The distinguished chairman has held
three open hearings in regard to all of
the incarceration problems and the
problems that have been so heavily
publicized. We have had three hearings
in the Intelligence Committee that
have been closed. We are going to fol-
low up with a report by General Fay
and others. In the Intelligence Com-
mittee, we have asked for the legal
memoranda from the Justice Depart-
ment on this whole issue.

I think this amendment attempts to
prejudge the important work we would
like to do on issues that are related to
contractors and also detainees; yes, the
military police; yes, the military intel-
ligence.

Now, let’s not forget that while some
contractors—or for that matter, MPs,
or military personnel—have been high-
ly publicized in actions that nobody
wants to see, contractors are saving
lives right now in Iraq and Afghani-
stan, and they are giving their lives in
the war on terrorism. So the problems
that have come to our attention, it
seems to me, my colleagues, are not
necessarily inherent simply to con-
tracting, but they are resulting from
very poor management and also super-
vision.

We can address the problems as
raised by the distinguished Senator
from Connecticut, but we ought to do
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it in the right way. I do not think the
Senate should act hastily on an impor-
tant area. We are on top of it. We are
conducting oversight.

So I must oppose this amendment
and urge other Members to do the
same.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I thank
my distinguished colleague.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Mr. President, I think I
have made the case. I will just summa-
rize it for you here.

Since September 11, we have been in
a different world. Developing our ca-
pacity and our ability to conduct inter-
rogations, to be able to understand the
languages of other peoples so we under-
stand what is going on, is critically im-
portant.

And our ability to have inhouse,
within our military services, the capac-
ity to conduct one of the most impor-
tant functions—that is, to conduct in-
terrogations and gather intelligence
that protects our men and women in
uniform—should not be outsourced to
people whose major qualification is a
bachelor of arts degree.

These young people who are being
trained in the military may be young,
but they are trained interrogators.
That is what we ought to be doing. We
have 539 new ones, in addition to the
ones who exist today, coming out of
school soon. We ought to be saying—as
the military has asked us now for 4
years—do not contract this out. This
administration’s most recent Secretary
of the Army said: Do not contract this
out.

This ought to be an inherently gov-
ernmental function: to conduct inter-
rogations, to gather intelligence, to
protect our men and women in uni-
form, and to advance our cause. The
idea, somehow, that this is going to
slow us down or make us incapable of
doing our job is foolishness. We all
know what is going to happen. If we
have a partisan debate here that re-
jects the idea that we ought to have an
in-house capacity in intelligence areas,
then the Army, or some in the mili-
tary, will read that as a signal that
they can continue doing what they are
doing.

That is dangerous, in my view, dan-
gerous when you have a Department of
the Interior agency actually doing the
contracting out to private companies,
where the desired capability, according
to their own Web site, is not much
more than a bachelor of arts degree.
That is it.

It is the 21st century. The war is on
terrorism. Let’s wake up. I urge my
colleagues to support the amendment
and reject the tabling motion.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I sim-
ply say, this is not a vote or debate on
a partisan issue. We both feel this issue
has to be corrected. I simply plead for
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reasonable time within which to do it,
hopefully, to give greater security to
our fighting men and women.

Mr. President, I move to table the
amendment.

Mr. DODD. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER (Mr. COR-
NYN). Is there a sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from New Mexico (Mr. BINGAMAN),
the Senator from North Carolina (Mr.
EDWARDS), and the Senator from Mas-
sachusetts (Mr. KERRY) are necessarily
absent.

The PRESIDING OFFICER (Mr. GRA-
HAM of South Carolina). Are there any
other Senators in the Chamber desiring
to vote?

The result was announced—yeas 54,
nays 43, as follows:

[Rollcall Vote No. 118 Leg.]

YEAS—54
Alexander Dole Miller
Allard Domenici Murkowski
Allen Ensign Nelson (FL)
Bennett Enzi Nickles
Bond Fitzgerald Roberts
Brownback Frist Rockefeller
Bunning Graham (SC) Santorum
Burns Grassley Sessions
Campbell Gregg Shelby
Chafee Hagel Smith
Chambliss Hatch Snowe
Cochran Hutchison Specter
Coleman Inhofe Stevens
Collins Kyl Sununu
Cornyn Lott Talent
Craig Lugar Thomas
Crapo McCain Voinovich
DeWine McConnell Warner
NAYS—43

Akaka Dorgan Levin
Baucus Durbin Lieberman
Bayh Feingold Lincoln
Biden Feinstein Mikulski
Boxer Graham (FL) Murray
Breaux Harkin Nelson (NE)
Byrd Hollings Pryor
Cantwell Inouye Reed
Carper Jeffords Reid
Clinton Johnson

Sarbanes
Conrad Kennedy
Corzine Kohl Schumer
Daschle Landrieu Stabenow
Dayton Lautenberg Wyden
Dodd Leahy

NOT VOTING—3

Bingaman Edwards Kerry

The motion was agreed to.

Mr. WARNER. I move to reconsider
the vote and move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

Mr. WARNER. Mr. President, I will
suggest the absence of a quorum. I wish
to advise Senators we are making
progress. We are working out a UC re-
quest right now, and I hope to resume
the bill very shortly.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.
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Mr. WARNER. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). Without objection, it is so or-
dered.

Mr. WARNER. Madam President, the
UC request is still under consideration.
Very clear and forthright efforts are
going forward on both sides. But in
order to proceed on the bill, I ask
unanimous consent that we turn to the
Senator from Illinois, who will speak
for a few minutes, and then it is my
understanding a voice vote will be ac-
ceptable on his amendment. Following
the adoption of that amendment, we
will turn to the distinguished Senator
from Kentucky for the McConnell-Bun-
ning amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3386

Mr. DURBIN. Madam President, I ask
at this point for consideration of
amendment No. 3386.

The PRESIDING OFFICER. That
amendment is pending.

Mr. DURBIN. Thank you very much,
Madam President.

Madam President, I thank the chair-
man of the committee, Senator WAR-
NER of Virginia, and my close friend
and colleague on the Democratic side,
Senator CARL LEVIN of Michigan, for
their support of this amendment.

I think this amendment comes at the
right moment in history. All across the
world, many who are our friends and
those who are not question whether the
United States is abandoning its time-
honored commitment to oppose tor-
ture, cruel, inhuman, and degrading
treatment of detainees and prisoners.

The scandal at Abu Ghraib touched
the heart of every American because it
sent entirely the wrong message about
the values of this country. We are not
a country that will look the other way
when it comes to this sort of horrific
treatment. This amendment is a reaf-
firmation of our statement as Ameri-
cans that we are committed, as every
administration has been going back to
President Abraham Lincoln, to oppose
torture and the kind of inhuman con-
duct and treatment that we saw at Abu
Ghraib prison.

I think this amendment also makes
it clear to the Department of Defense
that we want them to take this seri-
ously, to establish guidelines con-
sistent with our Constitution, with the
laws of the land, and with the treaties
that have been signed by Presidents,
Democrat and Republican alike. These
guidelines will be clear signals for
every member of the U.S. military in
terms of acceptable conduct when it
comes to the interrogation and treat-
ment of detainees.

The third step in this amendment
says that any violations that are noted
by the Department of Defense will be
reported to Congress consistent with
national security. Should there be a
circumstance where classified or secret
information would jeopardize the secu-
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rity of this country, it can be reported
in that context to the appropriate com-
mittee and in no way diminish the se-
curity of this Nation.

I hope this overwhelming support for
this amendment at this moment in
time will say to those of us across
America who feel it is important to
send this message, and to those listen-
ing around the world, that the United
States still stands strong by its com-
mitments to oppose torture and the
cruel and inhuman and degrading
treatment of prisoners and detainees.

I thank the Senator from Virginia for
his cooperation in this regard. I thank
the Senator from Michigan for cospon-
soring this along with Senator SPECTER
of Pennsylvania.

Madam President, I ask that the Sen-
ate, at this point, accept the amend-
ment which I have offered.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Madam President, the
Senator from Illinois and myself and
others were here well into the night
last night as the Senator gave a very
detailed dissertation on this subject.

I find the amendment basically re-
cites this administration’s policy. The
unambiguous policy of this and pre-
ceding administrations is to comply
with and enforce this Nation’s obliga-
tions under international law. These
obligations are embedded in American
domestic law, including the Uniform
Code of Military Justice, which explic-
itly incorporates the law of war.

President Bush has recently stated:

We are a nation of law. We adhere to laws.

Secretary Rumsfeld, on June 13, stat-
ed:

There is no wiggle room in my mind or the
President’s mind about torture. That is not
something that’s permitted under the Gene-
va Conventions or the laws of the United
States. . . . It’s required that people in cus-
tody be treated in a humane way.

So I think it is very appropriate that
we do the codification, as the Senator
recommends. I am hopeful that in the
conference status Senator LEVIN and I
can work to incorporate basically this
amendment.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Madam President, first,
let me congratulate our good friend
from Illinois for his leadership and de-
termination to offer an amendment
which will reflect our best instincts,
our best values and our laws, both do-
mestic and international laws to which
we have subscribed. This amendment
reaffirms the military’s high stand-
ards, which are embodied in the Army’s
own field manual. Army regulations,
which are cited in the ‘‘findings’ sec-
tions of this amendment, explicitly re-
quire that all prisoners will receive hu-
mane treatment. They prohibit, among
other things, torture and all cruel and
degrading treatment.

The high standards in the manual,
which are reinforced by this amend-
ment, protect American soldiers. It is
not just the right thing; it is not just
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representing our own values. This pro-
tects American soldiers. If we lower
our standards, it is only going to en-
courage others to engage in the torture
or mistreatment of American prisoners
of war in enemy custody.

The reaffirmation of our commit-
ment to treat detainees humanely pre-
serves our ability to demand full pro-
tections for American prisoners of war.
This amendment is a clear way of re-
affirming to the American people and
to the world that the United States
recognizes it is legally bound by inter-
national agreements. Indeed, we have
promoted, we have been the leader in
producing many of those international
agreements relative to torture. We are
going to comply with those obliga-
tions. There is one rule that applies to
all. It applies to us. It applies to every
other country. And we accept—indeed,
we promote and proclaim—the wisdom
of that rule.

I congratulate the Senator from Illi-
nois.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Madam President, I ask
unanimous consent that Senators
LEVIN, SPECTER, FEINSTEIN, LEAHY, and
KENNEDY be added as cosponsors of the
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. Madam President, I
urge adoption of the amendment.

The PRESIDING OFFICER. Is there
further debate on the amendment? If
not, the question is on agreeing to
amendment No. 3386.

The amendment (No. 3386) was agreed
to.

Mr. DURBIN. Madam President, I
move to reconsider the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 3438

The PRESIDING OFFICER. The Sen-
ator from Kentucky is recognized.

Mr. BUNNING. Madam President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Kentucky [Mr. BUNNING],
for Mr. MCCONNELL, for himself and Mr. BUN-
NING, Mr. BINGAMAN, Mr. GRASSLEY, Mrs.
CLINTON, Mr. DOMENICI, Ms. CANTWELL, Mr.
VOINOVICH, Mr. SCHUMER, Mr. ALEXANDER,
Mr. KENNEDY, Ms. MURKOWSKI, Mrs. MURRAY,
Mr. DEWINE, and Mr. TALENT, proposes an
amendment numbered 3438.

Mr. BUNNING. Madam President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.”’)

Mr. BUNNING. Madam President, I
rise today to offer an amendment co-
sponsored by Senator BINGAMAN and 16
other Senators including Senators
GRASSLEY, CLINTON, DOMENICI, KEN-
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NEDY, STEVENS, CANTWELL, VOINOVICH,
SCHUMER, ALEXANDER, MURKOWSKI,
MURRAY, DEWINE, TALENT, DURBIN,
BOND, and FEINSTEIN.

This amendment will fix the prob-
lems with the Department of Energy’s
compensation program for sick and in-
jured cold-war workers at Energy sites
throughout the country.

Since the end of World War II, work-
ers at Department of Energy sites
across the country helped our Nation
face threats from our enemies by cre-
ating and maintaining our Nation’s nu-
clear weapons.

Many of these workers sacrificed
their health and safety and were ex-
posed to harms unknown at the time in
their work to preserve our freedoms.

In 2000, as part of the DOD authoriza-
tion bill, Congress enacted the Energy
Employee Occupational Illness Com-
pensation Act.

This act was intended to give timely
and reasonable compensation to De-
partment of Energy employees suf-
fering from diseases caused by working
in the nuclear weapons program.

This program was split into two
parts.

Subtitle B of the program is run by
the Department of Labor for those
workers with diseases from radiation
and beryllium; and

Subtitle D of the program is cur-
rently run by the Department of En-
ergy for those workers made ill from
toxic substances.

Subtitle B of the program has been
running well. The Department of Labor
has completely processed more than 95
percent of the 54,000 cases it has re-
ceived.

Subtitle D of the program, however,
is completely broken and the Depart-
ment of Energy has done an abysmal
job running it.

For almost 4 years now, the Depart-
ment of Energy has failed to process
and pay claims of workers who were
made ill by their work.

The Energy Committee has held 3
hearings on this issue which revealed
the DOE’s failure at administering this
program. I should note that both the
chairman and the ranking member of
the Energy Committee are cosponsors
of this amendment.

GAO has also studied this issue and
found the DOE’s performance subpar.

More than 24,000 workers or survivors
have filed claims with the DOE for
compensation for their illnesses.

DOE has now received $95 million for
this program from Congress and only
four claims have been paid.

Further, the program under the DOE
has an uncertain process for compen-
sating workers. Even if a worker is
found to have an eligible claim, DOE
has not identified an entity for all
claimants who will pay those claims
and serve as a ‘‘willing payer.”

DOE’s miserable job with this pro-
gram is particularly troubling because
of the Kentucky workers at the Padu-
cah gaseous diffusion plant, where the
uranium shipped to sites throughout
the country was refined.
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Under DOE’s program, out of almost
3,000 former Paducah workers who have
filed for compensation for their ill-
nesses. Zero workers have received any
compensation for their illnesses.

The Department of Energy’s current
track record for slow processing of
claims makes me believe that it lacks
the capability to handle the compensa-
tion program effectively.

The amendment transfers subtitle D
claims processing operations from the
Department of Energy to the Depart-
ment of Labor, who is currently han-
dling thousands of similar claims under
subtitle B of the program.

The Department of Labor is one of
the largest and most efficient claims
operations in the country.

Payments will be made directly by
DOL to the worker or survivor. This
solves the current issue of no willing
payer for all eligible claims.

The funds continue to be subject to
annual appropriations as they cur-
rently are today.

CBO anticipates only minor costs as-
sociated with the transfer of the pro-
gram to DOL.

This amendment fulfills the promise
that Congress made to DOE workers in
2000 to provide payment and benefits
for their illnesses due to toxic sub-
stances.

Many of these workers are dying and
should not have to wait any longer for
the Department of Energy to get its
act together to process and pay the
valid claims in a timely manner.

The current DOE program’s lack-
luster performance is not what Con-
gress envisioned when it passed this
act in 2000.

It is imperative that we protect those
workers who risked their health and
safety to help us win the cold war.

I urge you to support this amend-
ment and I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mrs. CLINTON. Madam President, I
rise to speak in strong support of the
Bunning-Bingaman amendment, of
which I am a proud cosponsor.

At the outset, I want to thank Sen-
ator BUNNING and Senator BINGAMAN
for their leadership and hard work on
this amendment, and in bringing this
to the floor. I also want to thank Sen-
ator GRASSLEY, Senator DOMENICI and
the many other members who have
worked on this amendment. The full
list of cosponsors is a long, bipartisan
list: BUNNING, BINGAMAN, GRASSLEY,
CLINTON, DOMENICI, CANTWELL, VOINO-
VICH, SCHUMER, ALEXANDER, KENNEDY,
MURKOWSKI, MURRAY, DEWINE, FEIN-
STEIN, TALENT, DURBIN, STEVENS, and
BOND.

The purpose of our amendment is
simple: We’re here to help fulfill the
promise that Congress made 4 years
ago to some of our Nation’s cold war-
riors. In 2000, thanks to the leadership
of Senators VOINOVICH, KENNEDY, and
many others, Congress passed the En-
ergy Employees Occupational Illness
Compensation Act as part of the FY
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2001 Defense Authorization Act. That
law was both a recognition of the Gov-
ernment’s responsibility for exposing
energy program workers to deadly ra-
diation, and a promise that the Gov-
ernment would provide timely assist-
ance and compensation to workers who
were harmed by exposure to radiation
and other toxic substances.

I think it is worth briefly revisiting
some of the findings of that 2000 act,
because I think it sets the context for
this amendment. The findings of that
act stated:

Since the inception of the nuclear weapons
program and for several decades afterwards,
a large number of nuclear weapons workers
at sites of the Department of Energy and at
sites of vendors who supplied the Cold War
effort were put at risk without their knowl-
edge and consent for reasons that, docu-
ments reveal, were driven by fears of adverse
publicity, liability, and employee demands
for hazardous duty pay.

Many previously secret records have docu-
mented unmonitored exposures to radiation
and beryllium and continuing problems at
these sites across the Nation, at which the
Department of Energy and its predecessor
agencies have been, since World War II, self-
regulating with respect to nuclear safety and
occupational safety and health. No other
hazardous Federal activity has been per-
mitted to be carried out under such sweeping
powers of self-regulation.

The policy of the Department of Energy
has been to litigate occupational illness
claims, which has deterred workers from fil-
ing workers’ compensation claims and has
imposed major financial burdens for such
employees who have sought compensation.
Contractors of the Department have been
held harmless and the employees have been
denied workers’ compensation coverage for
occupational disease.

Over the past 20 years, more than two
dozen scientific findings have emerged that
indicate that certain of such employees are
experiencing increased risks of dying from
cancer and non-malignant diseases. Several
of these studies have also established a cor-
relation between excess diseases and expo-
sure to radiation and beryllium.

To ensure fairness and equity, the civilian
men and women who, over the past 50 years,
have performed duties uniquely related to
the nuclear weapons production and testing
programs of the Department of Energy and
its predecessor agencies should have effi-
cient, uniform, and adequate compensation
for beryllium-related health conditions and
radiation-related health conditions.

Although the findings of the 2000 act
still stand, its promise of efficient, uni-
form and adequate compensation sim-
ply has not been met. That is what this
amendment is about—Congress needs
to make good on the promise it made
in 2000.

Before I describe the amendment in
detail, I want to make it clear that
this amendment is a compromise. It
does not contain everything that I
would have liked to include, and I
know that it reflects compromises on
both sides. But there is no question in
my mind that it will help workers in
New York, and virtually everywhere
else that our nuclear weapons produc-
tion facility workers are found, and
therefore I strongly support it.

As Senator BUNNING has described,
Subtitle D of the 2000 act required DOE
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to review evidence to determine if a
worker’s illness was caused by expo-
sure to toxic substances in their DOE
work. Claimants with positive findings
from the DOE physician panels were to
be assisted by DOE in filing for and re-
ceiving State workers’ compensation
benefits due to them.

Processing of claims by DOE has
been extremely slow. In 4 years, only 3
percent of claims have been processed
by DOE. Righty percent of subtitle D
claims are languishing in the DOE sys-
tem at the very earliest stages of de-
velopment or with no work begun on
them at all. There have been three Sen-
ate hearings in recent months exam-
ining the DOE’s failed operation of
Subtitle D of the EEOICPA program.
GAO has studied DOE’s efforts under
subtitle D and found significant prob-
lems with both DOE’s claims review
process and DOR’s ability to pay valid
claims.

The bottom line is that after 4 years
and more than $90 million in adminis-
trative funding, DOE admits that they
have only provided compensation to
four claimants of the more than 24,000
that have applied for assistance under
the Subtitle D program. Our amend-
ment addresses this problem by trans-
ferring claims processing operations to
the Department of Labor, one of the
largest and most efficient claims oper-
ations in the country. DOL is already
processing thousands of similar claims
under Subtitle B of EEOICPA and has
already processed more than 90 percent
of their claims. Our amendment
assures that benefits due to workers or
survivors will be paid according to the
State laws covering the worker or sur-
vivor. The payments will be made di-
rectly by DOL to the worker or sur-
vivor. Benefits will be paid with appro-
priated funds, just as they would have
been had DOE performed as expected.
The Department of Labor’s operation
of this program is likely to be signifi-
cantly more efficient and less expen-
sive than DOE’s current claims proc-
essing operation.

Although I would have preferred to
see a uniform benefit established under
subtitle D in this amendment, I believe
that moving the subtitle D program to
the Department of Labor will be a very
significant improvement.

The amendment also corrects a sig-
nificant problem associated with sub-
title B of the 2000 Act. Under subtitle B
of the Energy Employees Occupational
Illness Compensation Program Act,
workers are eligible for a payment of
$150,000 and medical coverage for ex-
penses associated with the treatment
of certain illnesses resulting from ex-
posure to radiation at atomic weapons
plants. This part program is adminis-
tered by the Department of Labor, and
though its administration has been far
better than the subtitle D program ad-
ministered by DOE, it has had its share
of problems as well. One of the prob-
lems is that workers who became sick
from working in contaminated atomic
weapons plants after weapons produc-
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tion ceased are not eligible to apply for
benefits under subtitle B of the Act.

Recognizing that this was a potential
oversight in the 2000 act, Congress di-
rected the National Institute of Occu-
pational Safety and Health to study
the issue and report back to Congress.
In 2003, NIOSH finished its study, enti-
tled ‘‘Report on Residual Radioactive
and Beryllium Contamination in Atom-
ic Weapons Employer and Beryllium
Vendor Facilities.”” The report con-
cluded potential for significant resid-
ual radioactive contamination existed
in many of these plants for years and
decades after weapons production
ceased, posing a risk of radiation-re-
lated cancers or disease to unknowing
workers.

In fact, the report found that: 97, 44
percent, covered facilities have poten-
tial for significant residual radioactive
contamination outside of the periods in
which atomic weapons-related produc-
tion occurred; 88, 40 percent, such fa-
cilities have little potential for signifi-
cant residual radioactive contamina-
tion outside of the periods in which
atomic weapons-related production oc-
curred; and 34, 16 percent, such facili-
ties have insufficient information to
make a determination.

In my State of New York, 16 of 31
covered facilities were found to have
the potential for significant contami-
nation, 10 had little potential for sig-
nificant contamination, and 5 of the 31
had insufficient information. In other
words, more than half of the New York
Atomic Weapons Employer Facilities
in New York were contaminated after
weapons production ceased. As a result,
workers were exposed to radiation, and
deserve to be eligible for benefits under
EEOICPA.

But this is not just a New York issue.
The 97 facilities where NIOSH found
the potential for significant residual
radioactive contamination outside the
periods during which weapons-related
production are spread across 16 States.
I want to briefly list these States for
the benefit of my colleagues. They are
California, Connecticut, Florida, Illi-
nois, Indiana, Kansas, Massachusetts,
Maryland, Michigan, Missoiuri, New
Jersey, New York, Ohio, Pennsylvania,
Tennessee, and Texas.

Once the NIOSH report came out, it
was clear that the law needed to be
changed. The fact is that many of the
facilities remained contaminated after
weapons production ceased, and work-
ers continued to be unwittingly ex-
posed to radiation. That is why I intro-
duced the Residual Radioactive Con-
tamination Compensation Act, RRCCA,
earlier this year, and I am pleased that
with some modifications, it has been
incorporated into this amendment.

The most important change that this
provision will accomplish is that it will
provide eligibility for benefits under
subtitle B to workers who were em-
ployed at facilities where NIOSH has
found potential for significant radio-
active contamination. This just means
that these workers will be eligible to
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apply for benefits like the workers who
were exposed to radiation during weap-
ons production. We are not automati-
cally granting them benefits. We are
just saying that they ought to be eligi-
ble to apply. And that is only fair.

In addition to expanding eligibility
to workers employed at facilities
where NIOSH has found potential for
significant radioactive contamination,
the amendment would require NIOSH
to update the list of such facilities by
2006. This addresses the fact that there
was insufficient information for NIOSH
to characterize a number of sites in its
2003 report.

As I pointed out earlier, fixing this
so-called ‘‘residual contamination”
oversight in the 2000 act will be very
helpful to a small number of deserving
workers in my State, particularly in
western New York. And it will be simi-
larly helpful to workers in the other 15
States that I mentioned.

Due to the efforts of Senator SCHU-
MER, the amendment would also estab-
lish a center in western New York to
help people navigate the claim system.
I want to applaud his work on this pro-
vision which will also be extremely
helpful to New Yorkers. These are
steps forward, and paired with the
changes to the workers compensation
portion of the program that Senator
BUNNING has outlined, represent sig-
nificant improvements.

Before I close, I want to make several
additional points.

First, this is a modest amendment.
The Congressional Budget Office esti-
mates that making workers who were
exposed to residual contamination eli-
gible for benefits under subtitle B of
the act, as I have described, will cost
only $2.9 million per year over 10 years.
The changes to subtitle D, the workers’
compensation component of the pro-
gram, are also relatively inexpensive.
CBO anticipates the program will need
an appropriation of an additional $2
million in FY 05 from the current pro-
gram to pay for these changes, and
that annual costs in future years will
be on the order of $25 million per year
annual costs. This is very close to the
current scored amount for this portion
of the program. All of these costs are
fully offset in the amendment. This is
a very small price to pay to help fulfill
the promise that Congress made to
weapons workers in 2000. It is not ev-
erything that I and others involved in
the negotiations would have wanted,
but it will make a significant dif-
ference.

Finally, I note that last week we
celebrated the life and service of Ron-
ald Reagan. Many of the tributes to
President Reagan focused on his role in
ending the cold war. Ronald Reagan
was a commander in chief in that war—
one of the last in a line of commanders
in chief that stretched back to the end
of World War II. As we all know, the
cold war was a different kind of war—
one that relied on deterrence, the cred-
ible threat of a massive retaliatory at-
tack by the U.S. In a very real sense,
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the foot soldiers of that cold war in-
cluded the men and women who toiled
in the weapons production related fa-
cilities run by DOE and its contractors.
These people were true cold war heroes,
working in hazardous conditions, and
in some cases, paid a heavy price in
terms of their health. We owe it to
them to fix the glaring flaws in the En-
ergy Employees Occupational Illness
Compensation Program.

As the Senator from Kentucky ex-
plained, the purpose of the program in
2000 was to remedy and provide com-
pensation for workers who had been
the warriors during the cold war. It
was not a hot war. It was a cold war.

One of the commitments made by our
Nation in passing the legislation in
2000 was to recognize our responsibility
to workers who were exposed to radi-
ation and to help them with medical
and living expenses all these years
later. One of the problems is that
workers who became sick from working
in contaminated atomic weapons
plants or their contractors, after weap-
ons production ceased, were not eligi-
ble to apply for benefits under the act.
Recognizing that this was a potential
oversight, the Congress directed the
National Institute of Occupational
Safety and Health to study this issue
and report back to Congress.

In 2003, NIOSH—the national insti-
tute—submitted a report entitled ‘‘Re-
port on Residual Radioactive and Be-
ryllium Contamination in Atomic
Weapons Employer and Beryllium Ven-
dor Facilities.”” That is a long way of
describing that the NIOSH investiga-
tors found that some of the plants peo-
ple have worked in were contaminated
for years after the actual weapons pro-
duction ceased or after the actual com-
ponents for the weapons production in
the contractor’s plant ceased. The re-
port concluded there was a potential
for significant residual radioactive
contamination that posed a risk of ra-
diation-related cancers or diseases to
unknowing workers. In fact, the report
found that 44 percent or 97 of the facili-
ties that fell into the category of being
potentially residually contaminated
did have evidence of such contamina-
tion; 88 such facilities have little po-
tential for such contamination; 34 had
insufficient information on which to
base a determination.

In New York, 16 of 31 facilities that
could have been considered residually
contaminated were found to have sig-
nificant contamination. I am not satis-
fied with the NIOSH findings because I
think we now know more about where
to look for and how to discover this re-
sidual contamination. The bottom line
is that, even under the NIOSH report of
2003, we had workers in New York who
were found to have been exposed to ra-
diation and beryllium because of the
work they did for our country through
the contracting in order to produce the
weapons needed in the cold war.

This is not just a New York issue, ob-
viously. There are 16 States where this
residual contamination has been found.
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So out of the NIOSH report it became
clear that we needed to amend the law.
I introduced the Residual Radioactive
Contamination Compensation Act. I
am pleased that, with some modifica-
tions, it has been incorporated into
this amendment.

The most important change is we
now will provide eligibility for benefits
under subtitle B of the original act to
workers who were employed at facili-
ties where NIOSH has found potential
for significant radioactive contamina-
tion. That means they will be able to
apply for benefits just like the workers
who we know were directly exposed to
radiation during weapons production.
They are not automatically eligible for
benefits, but they now have a right to
apply. That is only fair.

In addition to expanding eligibility
for workers employed at facilities
where the potential for residual con-
tamination was discovered, my amend-
ment requires NIOSH to update the list
of such facilities by 2006. I have met
with these men who worked in these
plants. They came home from World
War II—the vast majority of them—and
they went to work in the industrial
plants that were all over western New
York in the late 1940s and 1950s, and
they worked hard. They have distinct
memories of rolling big coils of ura-
nium around the floor of the plants,
and uranium residue was falling into
the fires of the steel mills. It is a very
touching experience because they did
what they were supposed to do. Many
of them fought in Europe, in the Pa-
cific, and came home after the war to
lead their lives, raise their families.
They worked hard for years, and now
they are sick. So we need to fix this.

I am grateful for this amendment
moving us forward. I am going to focus
hard on NIOSH as they continue their
work to meet the 2006 update deadline
that this amendment imposes because 1
think there are other facilities—cer-
tainly in my State—where it is indis-
putable that they were contaminated
by residual radioactive materials.

We are also establishing a center in
western New York to help people navi-
gate the claims system. As the Senator
from Kentucky pointed out, the DOE
has not done the job. We need to have
a place where all of these workers,
many of whom are in their seventies
and eighties now, can go and get the
information about this new law and
they can get their claims expedited ac-
cordingly.

This is a modest amendment. The
CBO estimates that making workers
who were exposed to residual contami-
nation eligible for benefits under sub-
title B of the act will cost only $2.9
million per year over 10 years. The
changes to subtitle D, the workers’
compensation component of the pro-
gram, are also relatively inexpensive.
CBO anticipates the program will need
an appropriation of an additional $2
million in fiscal year 2005 from the cur-
rent program to pay for these changes,
and that annual costs in future years
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will be on the order of $256 million per
year. This is very close to the current
scoring amount for this portion of the
program. The difference is we are not
only going to do the program better
and take care of more people, these
costs are fully offset in this amend-
ment.

Madam President, this is a very
small price to pay to fulfill the promise
Congress made to weapons workers in
2000 and that Americans made to these
men over decades as they labored in
these facilities. It is obviously not ev-
erything some of us would wish for, but
it is a very honorable compromise, and
the sponsors of the bill have worked
very hard to bring it about.

So I hope that, in the wake of dedi-
cating the World War II Memorial and
the week of honors to President
Reagan and his legacy, we recall that
during the cold war we relied on deter-
rence. What that meant is we had to
have a credible threat of a massive re-
taliatory attack by the United States
against the Soviet Union in the event
that they were to even consider acting
against us.

In a very real sense, the soldiers of
the cold war were also the men and
women who toiled in these weapons
production facilities run by DOE and
the contractors, many of whom were in
western New York and throughout my
State. These were people who worked
in hazardous conditions; many have
paid a heavy price in terms of their
health.

I am very pleased that today we are
taking a step to fix the glaring flaws in
the Energy Employees Occupational
Illness Compensation Program, and I
urge my colleagues to join in sup-
porting the Bunning-Bingaman amend-
ment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York, Mr. SCHUMER, is
recognized.

Mr. SCHUMER. Madam President, I
want to join all of my colleagues, in-
cluding my good friend, the Senator
from Kentucky, my colleague and
friend, Senator CLINTON, Senator
BINGAMAN, and so many others who are
in support of this bipartisan amend-
ment, which would not only improve
many of the unsuccessful provisions of
the Energy Employees Occupational
Illness Compensation Program Act, but
it would also address critical areas of
concern important to workers that
were not properly dealt with in the
original legislation.

For decades during the cold war,
thousands of New Yorkers labored in
hazardous conditions at DOE and con-
tractor facilities, unaware of the con-
siderable health risks. Workers at
these facilities handled high levels of
radioactive materials and were respon-
sible for helping create the huge nu-
clear arsenal that served as a deterrent
to the Soviet Union during the cold
war.

Although Government scientists
knew of the dangers posed by radi-
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ation, workers were given little or no
protection, and many have been diag-
nosed with cancer.

During the cold war, New York alone
was home to 36 former atomic weapon
employer sites and DOE cleanup facili-
ties. In the 8 counties of western New
York—in the Buffalo and Niagara re-
gion, where this is particularly a prob-
lem—there were 14 facilities that par-
ticipated in the manufacture of Amer-
ica’s nuclear arsenal.

Despite having one of the greatest
concentrations of facilities involved in
nuclear weapons production-related ac-
tivities in the Nation, western New
York continued to be seriously under-
served by the Energy Employees Occu-
pational Illness Compensation Pro-
gram, not just for a year or two but for
many years. Many constituents from
my State went unaware of the program
entirely or were not provided with suf-
ficient information about how the
claimant process worked. In the opin-
ion of my constituents, this program
was completely ineffectual in its abil-
ity to address their questions and con-
cerns properly.

Despite statutory language in section
3631 of the original legislation, which
required DOL to provide outreach and
claimant assistance, the only assist-
ance applicants received when applying
for this program was from a traveling
resource center that came to the area
too infrequently to serve the public.

Today I am happy to say that the
Bunning-Bingaman amendment would
substantially improve the effectiveness
of outreach and claimant assistance to
applicants from the New York region
by recognizing the need for a resource
center in western New York. This is
something we have been pushing for
years. This would be a substantial step
toward improving services for workers
in my home State.

Upon successful passage of this legis-
lation, I look forward to working with
the newly established Office of the Om-
budsman to locate a resource center in
the western New York region. A perma-
nent facility would not only increase
awareness of the program among resi-
dents but would help serve workers
throughout the claimant process.

Furthermore, this legislation would
repair the definition of an ‘‘atomic
weapons employee” to assure that
those exposed to residual radiation
after a facility finished processing ra-
dioactive materials for nuclear weap-
ons programs would qualify to apply
for benefits—a truly fundamental ex-
pansion on which my esteemed col-
league Senator CLINTON has been a
leader.

In a report released at the end of
2003, NIOSH identified 86 atomic weap-
ons employer facilities across the
country where there was a potential
for significant residual radiation out-
side the period in which weapons-re-
lated production occurred, and 14 of
those are in my home State of New
York.

Passage of this new legislation would
provide a significant opportunity for
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sick nuclear workers from across New
York and the country who were for-
mally excluded from this program to
receive the compensation they deserve.

While the act was enacted to provide
compensation to employees of the De-
partment of Energy and its contractors
who were exposed to radiation or other
toxic substances, a significant portion
of this program utterly failed—utterly
failed—in its obligations to thousands
of Americans who dutifully acted as
soldiers on the front lines of the nu-
clear arms race.

After 4 years and more than $90 mil-
lion in administrative funding, DOE
admits they have only provided com-
pensation to 4 claimants of the more
than 24,000 who have applied for assist-
ance under subtitle D. There have been
multiple Senate hearings examining
the failures of this program and par-
ticularly of subtitle D. GAO has stud-
ied DOE’s efforts under subtitle D and
found significant problems with both
DOE’s claims review process and the
ability to pay valid claims.

Today we owe it to those who sac-
rificed their health and safety for the
security of America to pass the Bun-
ning-Bingaman amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. ALEXANDER. Madam President,
I express my appreciation to the Sen-
ator from Kentucky, and the Senator
from New Mexico as well. The Senator
from Kentucky has worked diligently,
consistently, persistently, and made
certain that this amendment saw the
light of day.

I thank the Senator from Virginia for
permitting it to be considered in this
way.

I only have a brief comment to make,
but this is an important comment. As
the Senator from New York said, this
amendment will fulfill the intent of
the act in 2000 which intended to pro-
vide for our cold-war veterans, our sick
workers. The Senator from Alaska,
who is in the chair, has been one of
those who have spoken eloquently
about this in the Energy Committee on
which we both serve.

Over 24,000 of our Nation’s cold-war
veterans have filed claims with the De-
partment of Energy, and over 18,000 of
those claims are still being developed
or awaiting development. There are
more than 4,800 cold-war veterans in
Tennessee who are sick and are getting
the runaround from the Department of
Energy. It needs to stop. We should be
treating our cold-war veterans with the
same respect they have treated our
country.

As of March 18 of this year, 60 per-
cent of these cases were still awaiting
development—60 percent. The Depart-
ment of Energy has had, as has been
said already, nearly 4 years to get its
act together and has yet to do so. This
amendment will transfer the responsi-
bility of claims from the Department
of Energy to the Department of Labor.
The Department of Labor currently
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runs several workers’ compensation
programs and is well equipped to han-
dle those claims. The changes will pro-
vide wuniform medical benefits and
allow a large number of claimants in
the process to receive compensation
much sooner.

I am proud to be a cosponsor of the
amendment. I urge my colleagues to
support it.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. VOINOVICH. Madam President, I
rise today to join my colleagues, Sen-
ators BUNNING and BINGAMAN and the
other supporters of this legislation, to
support this very important amend-
ment. This amendment will improve an
existing program which provides finan-
cial and medical compensation to
workers who were made ill as a result
of their employment at the Depart-
ment of Energy’s nuclear weapons fa-
cilities.

Since the end of World War II, at fa-
cilities all across America, tens of
thousands of dedicated men and women
in our civilian Federal and contract
workforce helped keep our military
fully supplied and our Nation fully pre-
pared to face any threat from our ad-
versaries around the world by devel-
oping and building our Nation’s nu-
clear weapons stockpile. The success of
these workers in meeting this chal-
lenge is measured in part with the end
of the cold war and the collapse of the
Soviet Union. However, for many of
these workers, their success came at a
very high price. They sacrificed their
health and even their lives, in many in-
stances without knowing the risks
they were facing, to preserve our lib-
erty. I will not go into the details, but
I saw the memoranda and all the other
items they should have had available
to them but which were Kkept from
them. What happened to these workers
was worse than what happened to the
workers in the movie “Erin
Brockovich” that many of us saw.

I believe these men and women have
paid a high price for our freedom, and
in their time of need this Nation has a
moral obligation to provide some fi-
nancial and medical assistance to these
cold-war veterans. That is what they
are—cold-war veterans.

To meet that goal, I worked with a
bipartisan group of my colleagues 4
years ago to create a program that
would provide financial compensation
to Department of Energy contract
workers whose impaired health has
been caused by exposure to beryllium,
radiation, or other hazardous sub-
stances. I have been pleased to be in-
volved with this program from the be-
ginning. In fact, the passage and cre-
ation of this legislation in 2000 was one
of my proudest moments as a Member
of the Senate. It took monumental ef-
forts by a bipartisan group of my col-
leagues, many of whom cosponsored
this amendment we are debating today.
I said at that time the Holy Spirit was
working because, without divine help,
this would never ever have gotten
done.
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Under the current program, the En-
ergy Employees Occupational Illness
Compensation Program, workers suf-
fering from beryllium disease, silicosis,
or cancer due to radiation exposure be-
cause of their work in our national se-
curity programs are eligible for Fed-
eral compensation. The Department of
Labor was assigned primary responsi-
bility for administration and adjudi-
cating these claims under part B of
this act.

Under part D, the Department of En-
ergy would assist claimants filing for
compensation through State workers’
compensation programs if a physicians
panel found an occupational illness
caused by chemical or other toxic ex-
posure at a DOE site. Claims were not
to be contested by contractors, and any
compensation was to be paid by the De-
partment of Energy.

This compromise package that was
ultimately agreed to by Congress and
signed into law was not what I origi-
nally supported in 2000. I introduced a
bill which called for a Federal program
administered entirely by the Depart-
ment of Labor, but during congres-
sional negotiations on the language au-
thorizing the program, I agreed to this
multiagency concept in order to reach
a compromise creating the program.
The fact is, if we did not agree to that,
we would not have gotten a bill out of
conference. So I agreed to it.

I have been pleased with the excel-
lent program the Labor Department is
running. Over 3 years after enactment,
we have seen over 13,000 claimants re-
ceive compensation from DOL. On the
other hand, I am becoming extremely
frustrated with DOE’s administration
of part D of the program. More impor-
tant than my frustration, however, is
the fact that claimants who deserve
answers and compensation are experi-
encing endless delays. I visited with
some of those people. They cannot un-
derstand why this bureaucracy in
Washington does not work.

While over 24,000 claims have been re-
ceived by the Department, only 646
final decisions have been sent to claim-
ants. Think about that: Out of 24,000,
only 646 have been sent to claimants.

Even more shocking is that only four
claimants have any compensation at
all from the DOE portion of this pro-
gram. I have always been skeptical of
the capability of the Department of
Energy to administer this because of
their lack of experience in admin-
istering workers’ compensation pro-
grams. I could have told them that
when we started out, but no one would
have listened.

Additionally, I was concerned about
the role of State workers’ compensa-
tion programs outlined in part D. As a
former Governor, I was doubtful that a
Federal program such as this would be
able to work in each of the individual
State programs.

There are two inherent problems
within the existing program: continued
delays and slowness in processing
claims, and the so-called willing payer
issue.
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This amendment addresses both of
those issues. In order to speed up
claims handling and processing, this
amendment moves administration of
part D from the DOE to the DOL. I be-
lieve DOL is better suited to admin-
istering this program because they
have significant experience in admin-
istering workers’ compensation pro-
grams, including part B of the pro-
gram.

This amendment also addresses the
willing payer issue, another very im-
portant aspect. Under the current pro-
gram, I understand it will be difficult
for DOE to fulfill congressional intent
in Ohio because there is not a con-
tractor in place at the sites that can be
compelled to pay the claims. They are
no longer there. Many other workers
nationwide are facing the same short-
comings in this program. In fact, the
Ohio Bureau of Works’ Compensation
has tried unsuccessfully to work with
DOE to ensure that this program works
in Ohio.

The current administrator of the
Ohio Bureau of Workers’ Compensation
is probably the best public adminis-
trator I have met in my life. He started
with me when I was Lieutenant Gov-
ernor, worked with me when I was
mayor, and came to work with me as
Governor of the State of Ohio. I would
like to just quote from his letter to me
and Senator DEWINE. He stated:

I understand DOL’s and DOE’s concern
with this amendment, but BWC must ulti-
mately look at what is best for the cus-
tomer, in this case, the injured workers; con-
sequently, we feel the changes proposed by
the amendment will result in positive devel-
opments. Since the program’s inception,
DOE has failed (for whatever reasons, some
of which may not be the department’s fault)
to process its claims in a timely fashion. A
recent General Accounting Office report
stated that DOE had only processed 6 percent
of the 23,000 received claims. Clearly, the
current system is not working. We believe
throwing more money into a system that
does not work will only compound the prob-
lem.

The amendment we are considering
today enjoys broad bipartisan support
in the Senate. It is also supported by
many State compensation systems and
local labor organizations, including the
Ohio Bureau of Workers’ Compensa-
tion, the PACE locals at Mound and
Portsmouth, and the Fernald Atomic
Trades and Labor Council in my home
State of Ohio.

I urge my colleagues to vote in favor
of this amendment. It simply fulfills
the promise that we made to these vet-
erans of the cold war. We have kept
them waiting too long.

I ask unanimous consent to have this
letter from Administrator Conrad
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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THE OHIO BUREAU
OF WORKERS COMPENSATION,
Columbus, OH, June 7, 2004.
Hon. MIKE DEWINE,
U.S. Senate, Russell Senate Office Building,
Washington, DC.
Hon. GEORGE VOINOVICH,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR DEWINE AND SENATOR
VoINOVICH: I write today to express the Ohio
Bureau of Workers’ Compensation’s (BWC’s)
support for the pending Bunning-Bingaman
amendment to reform portions of the Energy
Employees Occupational Illness Compensa-
tion Act of 2000. As you know, portions of
this program, especially Subtitle D, have
failed to process claims and assist injured
workers with receiving their rightful bene-
fits in a timely fashion. As stated in our pre-
vious letters, the Department of Labor
(DOL) has found success implementing its
part of the program (Subtitle B); however,
the Department of Energy (DOE) has not
met with the same results. Over the past two
years, BWC has actively sought a positive so-
lution to this problem with DOE and we are
prepared to support the Bunning-Bingaman
amendment to help move this program in the
right direction.

I understand DOL’s and DOE’s concern
with this amendment, but BWC must ulti-
mately look at what is best for the cus-
tomer, in this case the injured workers; con-
sequently, we feel the changes proposed by
the amendment will result in positive devel-
opments. Since the program’s inception,
DOE has failed (for whatever reasons, some
of which may not be the department’s fault)
to process its claims in a timely fashion. A
recent General Accounting Office report
stated that DOE had only processed 6% of
the 23,000 received claims. Clearly, the cur-
rent system is not working. We believe
throwing more money into a system that
does not work will only compound the prob-
lem.

We believe the Bunning-Bingaman amend-
ment will reform the system to speed up
claims processing and benefit payouts. It
will allow states to serve as consultants to
advise the federal government on the benefit
levels eligible injured workers should be re-
ceiving. In effect, the federal workers’ com-
pensation program outlined in this amend-
ment offers fewer limitations and easier ac-
cess to benefits for the injured workers of
Ohio than did the previous system that was
in place. The states will serve as guides to
the federal government to help determine
the correct benefit levels.

In addition, by shifting causation deter-
minations and case development from DOE
to DOL, it removes subjecting similar in-
jured workers from having to go through
multiple federal and state jurisdictions for
approval. Injured workers receiving Subtitle
B benefits are determined to be eligible for
Subtitle D benefits, which will speed up
claims and benefit distributions since 50% of
all Subtitle D claims have already been
awarded Subtitle B benefits.

In sum, we believe the amendment will
help steamline the program and take the
burden off the states while speeding up the
process for the injured workers. It is our be-
lief that the Bunning-Bingaman amendment
will help resolve this problem and help bring
relief to injured and ill Ohio workers and
their families. As has been our history with
this program, BWC stands ready to assist the
process in any way possible.

Sincerely,
JAMES CONRAD,
Administrator/CEO.

Mr. GRASSLEY. Madam President, I
rise to speak in support of the amend-
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ment offered by Senators BUNNING and
BINGAMAN. This amendment, of which I
am a cosponsor, makes significant and
much needed reforms to the Energy
Employees Occupational Illness Com-
pensation Act of 2000.

Congress passed this law to provide
timely, uniform, and adequate com-
pensation to sick nuclear workers.
These Department of Energy employ-
ees or contractors were made sick from
exposure to toxic substances or radi-
ation while assembling our nuclear de-
terrent. This law required DOE to help
these former workers compile employ-
ment and medical records to assist in
the filing of State workers compensa-
tion.

There are two facilities in Iowa that
are covered under this law. Over 600
claims have been filed by former work-
ers of the Iowa Army Ammunition
Plant located in Middletown, IA. These
patriots served on our Nation’s home-
front during the cold war, putting
themselves at risk building nuclear
weapons. The least our Government
can do is provide the necessary assist-
ance to ensure that those eligible for
compensation receive it.

However, one thing has been made
perfectly clear. The Department of En-
ergy does not have the capability or ex-
pertise to fulfill their responsibilities
under this act. I began to question
DOE’s ability to process these claims
in April of 2003, when I noticed they
had received over 15,000 claims and
only a handful had been fully proc-
essed.

I questioned Secretary Abraham on
this point. I followed up with Under
Secretary Card a few months later. I
was told on both occasions that all
DOE needed was more time and more
money. I was skeptical, to say the
least.

Then, last fall, the General Account-
ing Office confirmed my suspicions.
Their conclusions, in a report I had re-
quested, were stunning. Of the more
than 19,000 claims filed with the De-
partment of Energy, only 6 percent had
been completely processed, and over 50
percent remained untouched. Even
more, GAO concluded that more money
alone would not result in more timely
processing.

Becasue it was clear that DOE had a
substandard operation in place to im-
plement this important program, Sen-
ator LISA MURKOWSKI and I took ac-
tion. We offered and had accepted an
amendment to the Energy and Water
appropriations bill to transfer the
claims processing from DOE to the De-
partment of Labor.

We knew at the time that DOE was
not on the right track, and that DOL
had the experience and expertise to
handle this compensation program.
While we were successful in the Senate,
the Department of Energy and their
contract had their way, and our
amendment was stripped in conference.

Since that time, I have testified be-
fore Chairman DOMENICI’s Energy Com-
mittee twice to outline the abysmal
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performance of the Department of En-
ergy. It was at the second hearing
where I shared information I had un-
covered about the contractor that DOE
had hired to do this work.

While only 6 percent of claims had
been fully processed, DOE believed it
was perfectly reasonable to pay the
program manager of their hired con-
tractor $401,000 annually. The head of
DOE’s contractor costs the taxpayer
more than the salaries of Secretary
Abraham and Secretary Chao com-
bined.

Today’s bipartisan amendment is a
comprehensive approach to finally put
an end to the perpetual delay in claims
processing and address the lack of a
willing payor to pay valid claims in
Iowa.

It is my understanding that the ad-
ministration opposes our amendment
because they believe it will create an
unworkable process and delay the proc-
essing of claims. This is precisely the
same position they held last October
when Senator MURKOWSKI and I pushed
similar reforms.

It is unfortunate that the adminis-
tration hasn’t realized during this time
that the unworkable process and un-
necessary delay is not a result of our
efforts here in Congress but the result
of 4 years of ineffectiveness at the De-
partment of Energy. This amendment
simply makes the original law work.

I hope my colleagues can support our
efforts on behalf of the thousands of
sick nuclear workers across the Na-
tion. Through this amendment, these
sick workers will finally receive the
compensation they so richly deserve.

Mr. BINGAMAN. Madam President, I
rise today to offer my support for the
amendment offered by my colleague,
Senator BUNNING, to reform the Energy
Employees Occupational Illness Com-
pensation Act.

The purpose of this act was straight-
forward when enacted in 2000: to com-
pensate sick workers at Department of
Energy facilities, and industrial sites,
who performed work involving radio-
active and hazardous materials associ-
ated with nuclear weapons. More im-
portantly, it was to compensate them
quickly, and with a minimal amount of
bureaucracy, given that many of these
workers are dying.

Unfortunately, 4 years later that
does not appear to be the case for sub-
title D of this act, as administered by
the Department of Energy, which han-
dles claims that are to go forward to
State compensation boards.

Let me cite some statistics that indi-
cate to me that there appears to be a
structural problem with subtitle D. As
of June 4, 2004, the Department of En-
ergy has 24,354 cases pending to deter-
mine whether working at a DOE facil-
ity was the cause of their illness. Yet
as of June 4, 2004, only four of the cases
have received a favorable determina-
tion from State Worker Compensation
Boards. The amount paid out for these
four cases is approximately $139,000.
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Over the past 4 years, the administra-
tion of this program has cost the tax-
payers $95 million.

The Energy and Natural Resources
Committee has held two hearings on
this program to explore solutions to
the problems we face under subtitle D.
The first hearing was on November 23,
2003. It had seven witnesses, including
Senator GRASSLEY and Under Sec-
retary Card from the Department of
Energy. The other five witnesses were
experts in the field of injured worker
compensation; all had worked on this
program since its inception. At that
hearing, the expert witnesses con-
firmed there were major problems
processing the claims under subtitle D.
Dr. David Michaels, the former DOE of-
ficial who developed this program, told
the committee that subtitle D, as ad-
ministered by the DOE, was a failure.

The second hearing on March 30, 2004,
included Senator GRASSLEY, DOE
Under Secretary Card and officials
from the GAO, Department of Labor
and NIOSH. At this hearing, the DOE
proposed several legislative changes to
the processing of the claims, such as
reducing the physician panels from 3 to
1 and increasing the pay for qualified
physicians. In my opinion, these ad-
ministration proposals fell short, yet
these proposals are in the current De-
partment of Defense bill the Senate is
debating.

Because of these two hearings, Sen-
ator BUNNING and I are now proposing
this amendment, which we believe will
help fix some of the problems found
under subtitle D. The amendment has
undergone many hours of bipartisan
staff discussion over several months.

The most significant element of the
amendment is the shift of subtitle D
from the DOE to the Department of
Labor, which specializes in handling
such claims. If the claim is found to
have been caused by employment at a
DOE site, the Department of Labor
then pays the sick worker his lost
wages at the time of his employment
plus medical expenses, according to
their State compensation formula at
the time of employment.

This payment scheme is a positive
step forward. It eliminates an adver-
sarial adjudication in front of a State
compensation board, which in some
cases, even if positively adjudicated,
will have no willing payer as the con-
tractor has long since vanished. Sick
workers who performed inherently
unique governmental functions associ-
ated with nuclear weapons should not
be subjected to this adversarial adju-
dication process.

I believe the remedy that Professor
John Burton of Rutgers University pro-
posed is the better approach. Professor
Burton is the Nation’s leading expert
on workers compensation, and he has
given advice on this legislation since it
was first enacted. At the March 30
hearing, Professor Burton rec-
ommended a single formula modified
according to the degree of disability. In
this way, the Department of Labor is
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not tied to each State’s compensation

formula as in this amendment.

Nevertheless, I think this amend-
ment reflects a bipartisan effort, and in
doing so, compromises had to be struck
by all parties.

I also ask unanimous consent to have
printed in the RECORD a letter in sup-
port of the New Mexico Workers’ Com-
pensation Administration for fixing the
program.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NEW MEXICO WORKERS' COMPENSATION COM-
MISSION STATEMENT ABOUT EEOICPA RE-
FORM—JUNE 2, 2004
The NM Workers’ Compensation Adminis-

tration strongly supports concrete steps by

the federal government to provide meaning-
ful implementation of the EEOICPA. By
meaningful implementation, we mean fed-
eral monetary compensation and medical
care for workers made ill by exposure to ra-
diation and toxic substances while per-
forming jobs related to atomic weapon pro-
duction and Cold War efforts. Our state,
along with others, dedicated its most valu-
able resource, human lives, to the strength-
ening of the nation. New Mexico citizens are
proud to have served. Many dignified New

Mexicans, including our friend and beloved

state Representative Ray Ruiz, have trag-

ically passed away from work related ill-

nesses while waiting for the federal govern-

ment to fulfill promises contained in the

Act. These fine people are patriots that were

seriously injured while working on federal

priorities. They are still waiting for federal
help. The NM Workers’ Compensation Ad-
ministration stands ready and willing to as-
sist in any way it can, and certainly will not
stand in the way of federal authorities fi-
nally fulfilling the promises made to these
citizens.

Sincerely,
ALAN M. VARELA,
Director, New Mexico Workers’ Compensation
Administration.

Mr. BINGAMAN. Let me note that
even though this amendment proposes
to move subtitle D from the DOE to
the Department of Labor, the DOE will
continue to play a vital role in locating
and interpreting the workers’ employ-
ment and medical records. This move
will let the DOE concentrate solely on
performing this important function
without trying to administer a large
claims processing program.

I conclude by thanking those who
have contributed to this effort. I thank
Ms. Kate Kimpan from Senator BUN-
NING’s Office, who has provided never-
ending technical support on a com-
plicated subject. I also thank Mr. Rich-
ard Miller of the Government Account-
ability Project, Mr. Jay Powers of the
AFL-CIO, and others of the building
trade unions. Richard Miller and Jay
Powers have worked to help sick atom-
ic workers since this program was ini-
tiated, and have continued to make
Congress aware of its failings 4 years
later; we owe both these gentlemen a
debt of gratitude.

These workers and their families
have suffered the pain of serious ill-
nesses for so long—we should not make
them suffer the indignity of trying to
navigate Government red tape a mo-
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ment longer. I urge my colleagues to
support this amendment.

Mr. REID. Madam President, on June
10, the Las Vegas Review-Journal pub-
lished an editorial about the program
my friend from Kentucky seeks to fix.
As the editorial noted, this program
was created to compensate our cold
war veterans who are sick from their
work at nuclear facilities around the
country, including the Nevada Test
Site, during the cold war.

These brave men and women were
not told that they were exposed to dan-
gerous levels of radiation and other
toxic substances. In fact, for years the
Department of Energy knew the deadly
effects of these substances but still re-
sisted workers’ attempts to seek com-
pensation for their work-related ill-
nesses.

The Energy Employees Occupational
Illness Compensation Program, which
began in 2000, was created to remedy
the decades of stonewalling and decep-
tion by the DOE. When we worked to
create this program in 2000, we put part
of it under the auspices of the Depart-
ment of Energy. We intended to pro-
vide relief to sick workers and their
widows who are strapped with medical
bills. As of April, only one worker in
Washington State had received any
compensation through the DOE pro-
gram. Three more workers have now
received compensation.

More than 24,000 workers have filed
claims with the Department of Energy.
After 4 years and about $74 million
worth of work, exactly four of these
workers have received compensation.
The Review-Journal calls the DOE’s
program a ‘‘boondoggle.”” I couldn’t
agree more. Many of these workers, if
not most of them, are very sick. They
are aging. If they have to wait much
longer, they may not live long enough
to receive the compensation they de-
serve. That isn’t fair, and it isn’t right.

My colleague from Kentucky is offer-
ing his amendment because these
workers’ illnesses will not wait for the
DOE to fix this program on its own.
This program has another serious prob-
lem that his amendment seeks to cor-
rect: some workers who file claims and
deserve compensation have no entity
to pay their claims.

In Nevada, for example, 482 workers
have filed for compensation. If they
were exposed to toxic substances at the
Nevada Test Site before 1993, they
would have mno so-called ‘‘willing
payer” of workers’ compensation.

For 3 years, Congress has asked the
Department of Energy to suggest a way
to fix this problem. The best answer we
have received is, we are looking into it.

In its last hearing on this program,
the DOE said it had no responsibility
to help workers through their State
workers’ compensation programs. The
bureaucrats at DOE are missing the
point of this program. Yes, DOE is fi-
nally beginning to admit to some of its
workers that their jobs made them
sick. That is a step in the right direc-
tion. But admitting responsibility for
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these illnesses, and then declining to
offer any help, is not in the spirit or
the letter of the law we passed 4 years
ago.

The Department of Energy was given
a huge opportunity with this program
to rectify its previous mistakes that
caused these workers to become sick. I
am very disappointed with what the
DOE has done with that opportunity,
but I am not surprised considering how
they have botched our nuclear waste
program.

I hope our action today will move us
toward fulfilling the promises we made
to these workers. Just as we would
never leave a soldier on the battlefield,
we must not leave behind these Ameri-
cans whose work in the nuclear indus-
try helped our Nation win the cold war.

Mr. KENNEDY. Madam. President, I
support Senator BUNNING’s amendment
to improve the Energy Employees Oc-
cupational Illness Compensation Pro-
gram Act. The program, for all its
growing pains, is becoming a long-
awaited success. It has now provided
benefits to over ten thousand employ-
ees or their surviving family members.

Four years ago, I joined my col-
leagues Senators Thompson, BINGA-
MAN, and VOINOVICH to pass this pro-
gram to compensate workers for the
dangers they have faced from chemi-
cals and radioactivity in their work in
producing nuclear weapons many years
ago. Many of them suffered debili-
tating and often fatal illnesses directly
related to their exposure. The health
and safety hazards they faced were not
as well known as they are today, but in
many cases, the government decided
that production of the weapons was
more important than the safety and
health of the workers.

The compensation program was in-
tended to right this wrong, and many
of its goals have been achieved in the
past 4 years. The Department of Labor
has processed over 30,000 out of 55,000
claims, and made payments of over $870
million in compensation and medical
bills.

Unfortunately, not all parts of the
program have been as successful. The
part handled by the Department of En-
ergy is not functioning as it should.
The Department has moved very slow-
ly. After four years and more than $90
million in administrative costs, 80 per-
cent of the 24,000 claims the Depart-
ment has received have still not been
fully processed.

Even workers who do make it
through the system are not being paid.
Because the payments are funneled
through State workers’ compensation
systems, even persons who we acknowl-
edge were made sick by their work
have to fight for the compensation
they are owed. At this point, we know
of only four claims that have been
paid.

This is why this amendment is need-
ed, and I commend Senator BUNNING
and Senator BINGAMAN for their leader-
ship in developing this bi-partisan solu-
tion. I also commend the many other
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colleagues on both sides of the aisle
who have been working on this amend-
ment for several months in order to
guarantee that the relief the workers
and their families deserve as soon as
possible.

The amendment will transfer the ad-
ministration of claims from the De-
partment of Energy to the Department
of Labor, which will pay these claims
directly. This step will make it sub-
stantially easier for thousands of de-
serving workers, retirees, and sur-
viving family members to obtain the
compensation and medical care they
are owed. The amendment also expands
eligibility to include workers exposed
to residual contamination. I commend
Senator CLINTON for her work on this
specific problem, which is critical to
many workers in Western New York.

The use of a State workers’ com-
pensation formula to calculate benefits
should not be taken as a model in other
cases. This was a unique compromise
we reached in order to achieve timely
payment of these claims, and is in no
way an endorsement of a change in the
benefit levels or structure of other Fed-
eral workers’ compensation programs.

Clearly, we should be using a uniform
Federal compensation formula to com-
pensate these workers, because they
were performing work for the federal
government. A uniform formula is in
keeping with the structure of other
federal workers’ compensation pro-
grams. It would also be far easier for
the Department of Labor to admin-
ister, and I know the Department
shares my views on this point.

In addition, other aspects of the com-
pensation program deserve our con-
cern. Thousands of workers are seeking
entrance into a Special Exposure Co-
hort under another part of the pro-
gram, and the rules for admission have
just been issued by the National Insti-
tute of Occupational Safety and
Health. Also, the dose reconstruction
estimates still await processing for
some workers in the building and con-
struction trades. I urge the Institute to
give high priority to this task so that
further legislation will not be nec-
essary.

This amendment is a needed step to
carry out the compensation program. I
welcome this bipartisan compromise
and I urge my colleagues to approve
the amendment.

Ms. MURKOWSKI. Mr. President, it
is an honor to come to the floor today
to speak in support of this amendment
to the Department of Defense Author-
ization Act on behalf of nuclear work-
ers. I am proud to cosponsor this
amendment. Why am I am honored to
speak on behalf of this amendment?
Simply put, because it is the right
thing to do. The nuclear workers who
will receive compensation under this
amendment helped America win the
cold war. They worked in our nuclear
research facilities, our weapons facili-
ties or, in the case of Alaskans, at the
site of the largest nuclear test our
country ever conducted. It was through
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their hard work and courage that our
Nation was able to triumph in the most
significant challenge we faced during
the second half of the 20th century.

Will the compensation to be provided
nuclear workers under this amendment
really repay our Nation’s debt to them?
Of course not. It will not come close.
Sylvia Carlsson is the widow of an Am-
chitka worker. Her husband was a mine
shaft workers on the Project Cannikin
at the Amchitka, AK, nuclear test site
in 1971. Project Cannikin was our Na-
tion’s largest nuclear bomb test. He
was exposed to ionizing radiation dur-
ing the course of his employment. He
died of colon cancer before his 41st
birthday. Bev Aleck and Nancy Wood-
ward-Tremper are two of a number of
other Alaskan widows with similar sto-
ries. Other former Amchitka workers,
such as Andrew Akula, are still living
but are suffering from life-threatening
conditions. Ask any of these Alaskans
whether this compensation will make
up for lives lot or a lifetime of debili-
tating disease. It wouldn’t. However,
the compensation they have earned
will at least show that a grateful Na-
tion acknowledges their contribution
to our national security.

Let me briefly talk about what this
amendment actually does. First, and
perhaps most importantly, my col-
leagues should recognize that this
amendment does nothing more than
cure deficiencies in Energy Employees
Occupational Illnesses Compensation
Program Act that Congress passed in
2000. It is narrow, focused legislation.
It certain is no brand new entitlement
program.

The Energy Employees Act of 2000 es-
tablished two programs for compen-
sating nuclear workers. The program
under subtitle B of the act is adminis-
tered by the Department of Labor. Nu-
merous claims have been processed and
many claimants found eligible have re-
ceived compensation under the Depart-
ment of Labor program. Indeed, the De-
partment of Labor’s implementation of
subtitle B has been universally recog-
nized as a success.

In sharp contrast to the Department
of Labor’s record, the processing of
claims under subtitle D of the Act by
the Department of Energy has been un-
acceptably slow. In 4 years, only 3 per-
cent of claims have been processed by
DOE. The great majority of claims re-
main unprocessed by DOE.

DOE’s failure to successfully imple-
ment its portion of the Energy Em-
ployees Act has been the subject of two
recent Senate Energy Committee hear-
ings. The record of these hearings un-
equivocally reflects both DOE’s dismal
claims processing record and its failure
to develop any plan to provide funds to
a significant percentage of nuclear
workers found eligible for compensa-
tion.

In addition to the Senate hearings,
the GAO recently issued a report on
DOE’s implementation of subtitle D of
the Energy Employees Act. It found
numerous problems with both DOE’s
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claims processing efforts and con-
firmed the findings of the two Senate
Committee hearings concerning DOE’s
ability to assure that claimant’s found
eligible would actually receive com-
pensation.

I try to stay away from dry statistics
when discussing issues that have such
a direct impact on so many Americans’
lives and health. However, I think that
in this instance one statistic starkly il-
lustrates the need for this legislation.
After 4 years and more than $90 million
in administrative funding, DOE has
provided compensation to only 4—yes,
4—of more than 24,000 individuals that
have applied for assistance under the
subtitle D program.

There is nothing new or difficult
about this legislation. There is nothing
that requires lengthy reflection or con-
sideration. This amendment simply im-
plements legislation Congress passed 4
years ago. Unfortunately, what Con-
gress intended in the 2000 Energy Em-
ployees Act has not occurred. This
amendment addresses that failure.

I close my remarks as I began. Our
Nation owes a debt of gratitude to the
nuclear workers. It is well past time
that we provided Alaskans and other
Americans the compensation they have
earned in service to our country. The
workers and their survivors deserve no
less.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Does the Senator from
Kentucky wish to modify his amend-
ment?

Mr. BUNNING. I will, following the
Senator from Iowa.

Mr. WARNER. Fine. I ask my col-
league to be able to wrap up this very
important debate shortly.

Mr. HARKIN. Shortly.

Mr. WARNER. We are anxious to
move on, and there will not be a re-
quirement for a rollcall vote. I appre-
ciate very much the cooperation be-
cause given the bipartisanship on this
matter, it will be a timesaver as we
move ahead on this bill.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. I ask unanimous con-
sent that I be added as a cosponsor to
the pending amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARKIN. Madam President, I
thank the Senator from Kentucky for
also agreeing to modify his amendment
with a provision of mine that would
shorten the period of time that Con-
gress has to review an administrative
determination to add a class of nuclear
weapons workers to a ‘‘Special Expo-
sure Cohort” entitling them to auto-
matic compensation from 180 days to 60
days. I appreciate the willingness of
the Senator from Kentucky to accept
that and to shorten that period of time
to 60 days which will speed the process
of compensating workers.

Senator BUNNING has worked very
hard on this amendment. It takes some
very important steps toward address-
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ing very serious defects in an existing
compensation program, and I hope that
my colleagues will support the amend-
ment today and hopefully we will not
even need to have a rollcall vote.

In my State of Iowa, between the
years of 1947 and 1975, almost 4,000 peo-
ple were employed assembling, dis-
assembling nuclear weapons. So great
was the secrecy surrounding the facil-
ity, which was located inside an exist-
ing ammunition facility, that I did not
even learn of its existence until late in
1997. I might add that when I was in-
formed by certain workers that they
had been exposed to dangerous radi-
ation, I then submitted this to the De-
partment of Army.

The Department of Army denied that
they had ever worked on nuclear weap-
ons at this facility. Well, I thought
that was the end of it. I thought surely
the workers must have been mistaken.
Then I found out that it was the Army
that was mistaken and, in fact, thou-
sands of workers had worked at this
plant in Iowa. Five and a half years
later we are still trying to learn the
full extent of the weapons activity and
the radioactive materials to which
Iowa workers were exposed.

During this same period, as the real-
ization sank in that the cold war really
was over, it became clear that nuclear
weapons workers all over the country
had been exposed to extremely dan-
gerous radioactive materials without
their knowledge and without adequate
protection. As a result, many of the
workers developed cancer and related
occupational illnesses. That is why in
2000, Congress acted to create a com-
pensation system for former atomic
weapons workers.

The compensation system that we
created had two distinct parts. The
part addressed by the Bunning amend-
ment today applies to workers who
show that they have an illness that was
more likely than not caused by the
work they performed in these nuclear
weapons facilities, and that they have
been disabled by that illness.

Since the creation of the compensa-
tion program, this part has been ad-
ministered—or I should say, quite
frankly, has been NOT administered—
by the Department of Energy. There
are 23,000 workers who have filed
claims with the Department of Energy.
As of April of this year, exactly one
person has received compensation.

When confronted with this appalling
record, the Department of Energy con-
tinued to assert that it was making im-
provements and would have all the
claims through the first stage of the
process in no less than 5 more years! Of
course, even if the Department had
done a better job of processing the
claims, not one single worker in Iowa
would ever have been able to get paid.
That is because the program was to-
tally dependent on the existence of a
current Department of Energy con-
tractor who would be available to pay
the claims.

This is a catch-22 situation for Iowa
workers because Iowa has not had a
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DOE contractor since 1975. So as the
program stands today, there is no way
that any former Iowa atomic workers
will be able to get compensation for
their illness.

So I welcome the Bunning amend-
ment, which transfers this program
known as Title D from the Department
of Energy to the Department of Labor
and permits the Department of Labor
to pay the claimants directly. This will
mean that Iowa workers can actually
receive compensation and medical ben-
efits under this program. The Bunning
amendment simply carries through on
our original commitment in the 2000
bill that Congress believes that former
nuclear weapons workers made ill by
their employment are entitled to com-
pensation.

I do believe this amendment should
be a little bit better, and I will talk
about an amendment that Senator
BOND and I will be offering at some
other point later on. First, the amend-
ment continues to require that the
amount of compensation under this
program be determined based on the
State compensation formulas. That
means if a worker in Iowa and a worker
in Kentucky or New Mexico had the
exact same illness, they could nonethe-
less be receiving very different com-
pensation awards. That makes no sense
and creates a ridiculous burden on the
Department of Labor in attempting to
get these claims processed and paid.

In addition, the level of compensa-
tion paid under this program is in my
opinion inadequate. The amount that a
former worker can receive is calculated
based on his or her wage at the time of
the disability. In Iowa, this means that
the absolute best case scenario is that
a worker would receive eighty percent
of a 1975 wage, a wage from almost 30
years ago, with no adjustment for in-
terest or inflation.

Under the absolute best case sce-
nario, where a worker is determined to
be 100-percent disabled by an injury,
that worker would receive about $105 a
week, or about $5,000 a year. That is
the best case scenario. Most will re-
ceive much less.

I think every atomic worker in
America who can show they have been
injured ought to receive the same pay,
whether they worked in Kentucky,
Ohio, New Mexico, Colorado, Iowa,
Alaska, or Missouri. Basing this on
workers’ comp wages in each State,
again, skews it that way. I believe the
amount they are being paid is too low.
To base it on a wage of 30 years ago is
totally inadequate.

But nonetheless, 1 believe this
amendment is a major step forward for
workers in Iowa and across the coun-
try. I just wish we could find a more
simple and uniform and more generous
method for awarding this compensa-
tion.

In addition, this amendment essen-
tially leaves untouched the other half
of the energy workers compensation
program. Basically, we are talking
about two titles: Title D, which the



S6846

Bunning amendment addresses, and
then there is Title B. That provides a
flat sum of $150,000 and medical bene-
fits to workers with cancer and beryl-
lium disease.

There are two ways for a worker to
qualify for this compensation under
Title B. The first is to qualify for auto-
matic compensation as a member of a
special exposure cohort. When we origi-
nally passed the bill, workers from
Kentucky, Ohio, Tennessee, and Alaska
were designated for this automatic
compensation. My question is, Why not
all the other atomic workers around
the country? Why were they left out?
Why should they not be included in
part B? Why should those who worked
in Iowa who were exposed not be in-
cluded? So that is the special exposure
cohort.

The second way to qualify for the
title B, the cancer and beryllium title,
and the only method available to the
workers in Iowa at the Iowa Army am-
munition plant and at facilities in Mis-
souri and at other facilities across the
country, is to go through a process
where a worker’s dose of radiation is
reconstructed based on all the docu-
ments and information gathered from
the site.

At the time the bill passed Congress
in 2000, Congress recognized there
would be situations where it was sim-
ply not feasible to reconstruct workers’
doses because relevant records of dose
are lacking or do not exist, or because
it might take so long to reconstruct a
dose for a group of workers that they
will all be dead before we have an an-
swer to who is eligible.

That, unfortunately, is precisely the
situation in which we find ourselves in
Iowa. The Iowa Army ammunition
plant facility was in operation, as I
said, from 1947 to 1975. The people who
worked there who are still alive are el-
derly, and they are ill. Many have died
since we first passed the bill. Bob An-
derson, the gentleman who first wrote
to me about the fact that they made
nuclear weapons in Iowa at this facil-
ity, will undergo surgery for thyroid
cancer this week. That is in addition to
the lymphoma from which he already
suffers. Yet almost 4 years into this
program, only 38 Iowans have received
compensation, and that 38 does not in-
clude a single person who suffers from
cancer—not one.

These people cannot afford to wait
any longer. That is why I will be offer-
ing an amendment with Senator BOND
to allow workers from our facility to
receive automatic compensation as
part of a special exposure cohort, the
same as the workers in Kentucky,
Ohio, Tennessee, and Alaska.

Why should Iowa workers be added to
the category entitled to this automatic
compensation? Because what we have
learned since 2000 is that Iowa has the
single worst record of any facility in
the country involved in nuclear weap-
ons production. After 3 years of hard
work by researchers at the University
of Iowa and by the National Institute
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of Occupational Safety and Health,
they have concluded there are no
records anywhere that document the
level of internal radiation exposure to
which workers in Iowa were exposed—
none, no records.

With regard to external doses, which
are measured by having workers wear
badges, between 1948 and 1958 not one
single worker in Iowa wore a dose
badge—not one. So how can you recon-
struct it when, for 10 years, they didn’t
even wear a dose badge? And, when
they did begin wearing badges, it was
minimal. Between 1959 and 1965, some-
where between 8 and 35 workers a year
wore badges out of a workforce of 800
to 1,000 at that facility. This is despite
the fact that just this week, at a meet-
ing of former workers, they told my
staff that based upon the way the plant
was set up, at least 156 workers a year
were exposed to the highest levels at
the plant.

Listening to these workers, some of
whom worked side by side while one
wore a badge and the other didn’t,
gives a sense of just how totally lack-
ing the facility was in terms of moni-
toring the radiation that these workers
received. Up until 1968, the highest per-
cent of the DOE employees who were
monitored was 7 percent, and I am told
that these were badges that workers
wore on their collars while they were
working with nuclear material at waist
level.

Just in the last couple of months,
NIOSH, the National Institute of Occu-
pational Safety and Health, has com-
pleted a ‘‘site profile” of the Iowa
Army Ammunition Plant that ac-
knowledges these grossly inadequate
records. But what is their approach
now? They believe they can recon-
struct this dose that Iowa workers got
by looking at an entirely different fa-
cility in Texas during an entirely dif-
ferent time period. This is not fair and
it is not right. It is time to admit that
Iowa is a site where it simply is not
possible to perform dose reconstruc-
tion. The Government simply doesn’t
know what went on at the facility and
to what the workers were exposed.
That makes it impossible to perform
timely dose reconstruction based on
science.

For example, in a site profile, NIOSH
assumed that the entire work of the fa-
cility consisted of assembly work
where the workers were protected from
the most virulent types of radiation be-
cause the neutrons were already shield-
ed with a hard coating when they ar-
rived at the plant. But in a meeting
with former workers, they spoke of
how weapons were regularly disassem-
bled. The protective outer coat was re-
moved, exposing them to high doses of
neutron radiation.

I know the chairman is anxious to
get on, but this is extremely important
to hundreds of people in the State of
Iowa who are sick today with cancer,
who are sick today with other diseases,
who worked in these plants, who never
were told to what they were exposed.
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We have been fighting, I say to my
friend from Virginia, we have been
fighting for years to get these poor
people covered and they are dying
every day and they are not being com-
pensated.

Mr. WARNER. Mr. President, I have
personally observed the Senator from
Iowa and the Senator from Kentucky
for years, and finally they have
brought it to fruition. We are ready
momentarily to act and accept the
amendment.

Mr. HARKIN. I know. I am sup-
porting the amendment. What I am
trying to say here on the Senate floor
is that even with this amendment
there are certain people in Iowa who,
because of the way it is structured, will
not be adequately compensated. What I
am saying to my friend from Virginia
and others on the Senate floor is there
is a special program that exists in
about four different States where if
workers have cancer or beryllium ill-
ness, they are automatically com-
pensated. In Iowa, because we have no
records of dosages and these people
have cancer from beryllium, they
should have also been put into that
special program. Why should atomic
workers from one State be put into
that and atomic workers from another
State exposed to the same kind of radi-
ation not be?

That is the case I am making here. I
support the amendment. It takes us a
long way. It gets us out of the Depart-
ment of Energy into the Department of
Labor. But it does not address the part
of the compensation program that pro-
vides for people with cancer. I am say-
ing NIOSH cannot do it, cannot recon-
struct the radiation doses of people suf-
fering from devastating cancers. These
people in Iowa I believe are being dis-
criminated against. They cannot recon-
struct valid doses.

This is exactly the type of situation
Congress foresaw when we passed this
legislation in 2000. Former weapons
complex workers in Iowa are old, they
are sick, and they are dying. I men-
tioned one who just had a lymphoma
operation, and he is now undergoing a
thyroid operation this week. He was
exposed year after year to deadly radi-
ation.

I will close by saying that at a meet-
ing of workers in Burlington, IA, ear-
lier this week we heard from a number
of workers—one who worked with
weapons for 3 years in the 1960s. Two of
her children were born with very seri-
ous birth defects which the doctors
themselves attributed to radiation ex-
posure. She herself has now developed
cancer. We heard from workers who
talked about the hair on their legs and
arms standing on end when they were
near the weapons even though the
weapons were cool to the touch. We
heard from children whose parents had
died when they were young because of
lung cancer, kKidney cancer, and other
cancers, and who worked for years in
this facility.
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What these people are seeking is not
just about money; it is about an ac-
knowledgment that they were put in
harm’s way without their knowledge.
They are seeking an acknowledgment
that they made a sacrifice on behalf of
the good of this country and for the
protection of this country. To require
these workers to continue to wait for
that justice is not fair and it is not
right.

I thank Senator BUNNING and Sen-
ator BINGAMAN for their hard work on
this amendment. This amendment, as I
say, fixes one-half of the compensation
system. This is a major step forward. I
also say to my colleagues that we are
not doing justice for all these workers.

Senator BoND and I will be offering
an additional amendment as we pro-
ceed on this bill.

There is no reason we should not add
the workers from these two facilities
to the special exposure cohort. When
we originally passed this bill, we cre-
ated a fund with mandatory spending
in the Department of Labor. The Con-
gressional Budget Office analysis de-
votes almost $700 million for payment
of compensation to workers included in
the special exposure cohorts—the can-
cer cohorts. Today, even though the
vast majority of claims by workers in
those four States who are eligible for
this cohort have been paid, just over
$400 million has been spent. But the
Congressional Budget Office devoted
$700 million. The money is there. The
money has already been accounted for.
We just ask that these workers be ac-
knowledged for the sacrifices they
made for their country and that they
be included in the special cohorts.

I again thank the Senator from Ken-
tucky.

I yield the floor.

MODIFICATION TO AMENDMENT NO. 3438

Mr. BUNNING. Madam President, I
ask unanimous consent that my
amendment be modified by the lan-
guage currently at the desk.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The modification is as follows:

At the end insert:

REVIEW BY CONGRESS OF INDIVIDUALS DES-
IGNATED BY PRESIDENT AS MEMBERS OF CO-
HORT
Section 3621(14)(C)(ii) of that Act (42 U.S.C.

10 73841(14)(C)(ii) is amended by striking ‘180

days’ and inserting ‘60 days’’.

Mr. REID. Madam President, before
this amendment is agreed to, I ask
unanimous consent that the Senator
from Washington be allowed to speak
for up to 3 minutes on this amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Washington.

Ms. CANTWELL. Madam President, I
rise as a sponsor of the Bunning
amendment, and I thank the Senator
from Kentucky for his hard work—both
on the Energy Committee and here on
the floor of the Senate.

Obviously, we are taking a giant step
forward in moving major responsibility
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for the Energy Employee Occupational
Illness Compensation Program at the
Department of Labor.

There are thousands of people in
Washington State who have been im-
pacted by exposure while working at
the Hanford Reservation. The issue is
that in 2000, with passage of the origi-
nal act, as my colleague from Iowa
stated, we set up specific exposure co-
horts that allowed workers in par-
ticular regions of the country to get
compensation based on their exposure
to beryllium. But where we are today
is there are still thousands of workers
who have not had their claims proc-
essed.

One of the reasons why claims
haven’t been processed is specific infor-
mation doesn’t exist or was not kept
by the various employers at these res-
ervation sites across the country to
show what exposed employees endured.
The issue then becomes that they have
been left to fight their own battles—to
fight to get compensation, to fight to
prove they actually had exposure, and
to fight to pay their medical bills.

With thousands of people in Wash-
ington State affected by this, I have
been a big supporter of those respon-
sibilities over at the Department of
Labor. Besides that, this great ombuds-
man program is where individual em-
ployees can go to ask for help and sup-
port in moving their cases.

It also helps in establishing a willing
payer. Some of the companies that
have been involved in the cleanup proc-
ess throughout the U.S. no longer
exist. We have had employees who
wanted to get compensation, and have
proven their cases, only to find that no
employer existed. This helps in estab-
lishing a willing partner and payer.

But the most specific and positive as-
pect of this legislation is the step for-
ward in saying, let us do site profiles.
Site profiles are specifically the re-
sponsibility of the Department of
Labor to go to a place such as the Han-
ford nuclear reservation and say, even
though some of the employers may not
have kept day-to-day logs and details
about every specific employee and how
they were exposed—and my colleagues
have articulated on the Senate floor al-
ready how so many people in their
States did not have records kept and
went to get records by the Department
of Energy only to find they didn’t exist
for the individual employee. When the
Department of Labor does a site pro-
file, it will help us when we come back
and say that a large class of people at
the Hanford Reservation and possibly
these other sites around the country
now qualify for compensation. This
will help expedite that.

The amendment that was modified by
the Senator from Kentucky, which the
Senator from Iowa worked on, is a very
helpful amendment because it actually
helps speed up that process of those
site profiles.

I don’t think it is lost on my col-
leagues that many of these people are
dying. Many of these people, by the
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time this program under the DOE was
going to be finished, were never going
to get the help they deserved.

This amendment takes a very posi-
tive step forward in getting site pro-
files done, getting the information
needed to prove that these people have
been impacted, that they have had ill-
ness due to exposure on the job, and
that they will not get some help.

I yield the floor.

Mr. WARNER. I urge adoption of the
amendment.

The PRESIDING OFFICER (Mr.
HAGEL). The question is on agreeing to
the amendment, as modified.

The amendment (No. 3438) was agreed
to.

Mr. WARNER. I move to reconsider
the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. WARNER. I will address the Sen-
ate with regard to a unanimous con-
sent which has been crafted carefully
on both sides of the aisle.

I ask unanimous consent that Sen-
ator GRAHAM now be recognized to call
up his amendment No. 3428, and that it
be further modified with the changes at
the desk. I further ask consent that
there be 15 minutes for debate equally
divided on the amendment, and that
following that time the amendment be
agreed to and the motion to reconsider
be laid upon the table.

If further ask that following disposi-
tion of the Graham amendment, Leahy
amendment No. 3292 be the pending
question, and that I be recognized to
send up a second-degree amendment,
No. 3452.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3428, AS MODIFIED

Mr. GRAHAM of South Carolina. I
send my modification to the desk.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from South Carolina [Mr.
GRAHAM], for himself and Mr. CRAPO, Mr.
CRAIG, and Mr. ALEXANDER, pProposes an
amendment 3428, as modified.

The amendment is as follows:

On page 384, line 15, strike ‘‘by rule in con-
sultation’ and all that follows through page
385, line 21, and insert ‘‘by rule approved by
the Nuclear Regulatory Commission;

(2) has had highly radioactive radio-
nuclides removed to the maximum extent
practical in accordance with the Nuclear
Regulatory Commission-approved criteria;
and

(3) in the case of material derived from the
storage tanks, is disposed of in a facility (in-
cluding a tank) within the State pursuant to
a State-approved closure plan or a State-
issued permit, authority for the approval or
issuance of which is conferred on the State
outside of this Act.

(b) INAPPLICABILITY TO CERTAIN MATE-
RIALS.—Subsection (a) shall not apply to any
material otherwise covered by that sub-
section that is transported from the State.

(c) SCOPE OF AUTHORITY To CARRY OUT AcC-
TIONS.—The Department of Energy may im-
plement any action authorized—



S6848

(1) by a State-approved closure plan or
State-issued permit in existence on the date
of enactment of this section; or

(2) by a closure plan approved by the State

or a permit issued by the State during the
pendency of the rulemaking provided for in
subsection (a).
Any such action may be completed pursuant
to the terms of the closure plan or the State-
issued permit notwithstanding the final cri-
teria adopted by the rulemaking pursuant to
subsection (a).

(d) STATE DEFINED.—In this section, the
term ‘‘State’” means the State of South
Carolina.

(e) CONSTRUCTION.—(1) Nothing in this sec-
tion shall affect, alter, or modify the full im-
plementation of—

(A) the settlement agreement entered into
by the United States with the State of Idaho
in the actions captioned Public Service Co.
of Colorado v. Batt, Civil No. 91-0035-S-EJL,
and United States v. Batt, Civil No. 91-0054-
S-EJL, in the United States District Court
for the District of Idaho, and the consent
order of the United States District Court for
the District of Idaho, dated October 17, 1995,
that effectuates the settlement agreement;

(B) the Idaho National Engineering Lab-
oratory Federal Facility Agreement and
Consent Order; or

(C) the Hanford Federal Facility Agree-
ment and Consent Order.

(2) Nothing in this section establishes any
precedent or is binding on the State of Idaho,
the State of Washington, the State of Oregon
or any other State for the management,
storage, treatment, and disposition of radio-
active and hazardous materials.

NATIONAL ACADEMY OF SCIENCES STUDY

(a) REVIEW BY NATIONAL RESEARCH COUN-
CIL.—Not later than 30 days after the date of
the enactment of this Act, the Secretary of
Energy shall enter into a contract with the
National Research Council of the National
Academies to conduct a study of the nec-
essary technologies and research gaps in the
Department of Energy’s program to remove
high-level radioactive waste from the stor-
age tanks at the Department’s sites in South
Carolina, Washington and Idaho.

(b) MATTERS TO BE ADDRESSED IN STUDY.—
The study shall address the following:

(1) The quantities and characteristics of
waste in each high-level waste storage tank
described in paragraph (a), including data
uncertainties;

(2) The technologies by which high-level
radioactive waste is currently being removed
from the tanks for final disposal under the
Nuclear Waste Policy Act;

(3) Technologies currently available but
not in use in removing high-level radioactive
waste from the tanks;

(4) Any technology gaps that exist to effect
the removal of high-level radioactive waste
from the tanks;

(5) Other matters that in the judgment of
the National Research Council directly re-
late to the focus of this study.

(c) TIME LIMITATION.—The National Re-
search Council shall conduct the review over
a one year period beginning upon execution
of the contract described in subsection (a).

(d) REPORTS.—

(1) The National Research Council shall
submit its findings, conclusions and rec-
ommendations to the Secretary of Energy
and to the relevant Committees of jurisdic-
tion of the United States Senate and House
of Representatives.

(2) The final report shall be submitted in
unclassified form with classified annexes as
necessary.

(e) PROVISION OF INFORMATION.—The Sec-
retary of Energy shall make available to the
National Research Council all of the infor-
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mation necessary to complete its report in a
timely manner.

(f) EXPEDITED PROCESSING OF SECURITY
CLEARANCES.—For purposes of facilitating
the commencement of the study under this
section, the Secretary of Energy shall expe-
dite to the fullest degree possible the proc-
essing of security clearances that are nec-
essary for the National Research Council to
conduct the study.

(g) FUNDING.—Of the amount authorized to
be appropriated in section 3102(a)(1) for envi-
ronmental management for defense site ac-
celeration completion, $750,000 shall be avail-
able for the study authorized under this sec-
tion.

The PRESIDING OFFICER. The Gra-
ham amendment is so modified.

Mr. GRAHAM of South Carolina. We
have 7% minutes?

The PRESIDING OFFICER. The Sen-
ator has 7/2 minutes.

Mr. GRAHAM of South Carolina. Mr.
President, I would like to speak for 2
minutes.

The PRESIDING OFFICER. The Sen-
ator from South Carolina is recognized.

Mr. GRAHAM of South Carolina. Mr.
President, many thanks to a lot of peo-
ple for resolving an issue important to
South Carolina. This amendment is a
work product of Senators CRAPO,
CRAIG, myself, and others. Senator
CRAPO has been terrific to work with,
along with Senator CRAIG.

We have now put into place an
amendment that well defines what we
were trying to do. I am trying to clean
up 51 tanks of 37 million gallons of
high-level nuclear waste in South Caro-
lina, 23 years ahead of schedule, saving
$16 billion. My intent has been to do
just that and no more.

The Crapo-Craig-Alexander amend-
ment clearly says the agreement be-
tween DOE and South Carolina is
South Carolina specific. Senator ALEX-
ANDER’s language says the Nuclear
Regulatory Commission will always re-
tain the power to determine what high-
level versus low-level waste is. The $350
million in question will flow to Idaho
and Washington regardless of an agree-
ment or the lack thereof. The Crapo-
Graham amendment has been worked
with Senator CANTWELL, and it does
not prevent the disposition plan that
has been agreed to in South Carolina.

I thank all Members. There will come
a day when Idaho and Washington will
need like help, and I will be there. I
want the people in South Carolina to
know without the help of Washington
and Idaho, this would not have hap-
pened. There will be a day when they
need our assistance, and I will be there.
This is a win-win. There is nothing in
this amendment that will prevent sec-
tion 3116 from moving forward.

I yield back any time I have.

Mr. ALEXANDER. Mr. President, I
express my gratitude to the Senators
from Idaho, and the Senator from
South Carolina for working with me on
this amendment. I voted against the
Cantwell motion to strike because Sen-
ator GRAHAM agreed to work with me
in making some modifications to the
underlying bill.

I am not opposed to reclassification
of radioactive waste. What I believe is
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that the Nuclear Regulatory Commis-
sion must have a central role in this
process.

The bill as it stands now grants the
Department of Energy the right to re-
classify nuclear waste from high-level
to low-level waste. Under current law,
only the NRC has authority to define
high-level and Ilow-level radioactive
waste. Congress gave the NRC that au-
thority in the Nuclear Waste Policy
Act of 1982. The NRC’s authority
should be maintained. We should keep
that authority in the hands of one reg-
ulatory agency.

This perfecting amendment ensures
that the NRC has the final say in any
re-classification criteria. One amend-
ment would modify Section 3116 of the
bill to require the NRC to approve the
criteria that the DOE uses to deter-
mine whether waste incidental to re-
processing is high-level or low-level ra-
dioactive waste. This would maintain
the NRC’s authority over defining ra-
dioactive waste.

I hope my colleagues will support
quick adoption of this amendment.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAPO. I appreciate the oppor-
tunity to speak on this amendment. I
appreciate the hard work of all those
involved as we have negotiated these
very important issues to the Nation,
particularly to the States of South
Carolina, Idaho, and Washington.

When we put together the South
Carolina language last week and de-
bated it in the Senate, there was a
question raised whether that would
cause any impact with regard to agree-
ments that had been reached or to ne-
gotiations that were underway between
the State of Idaho and the Department
of Energy and Washington and the De-
partment of Energy.

This amendment makes it very clear
that there is no precedent value of the
South Carolina language that would
impact or in any way alter or amend
the agreements of the State of Idaho
and the State of Washington that they
have with the Department of Energy,
or create any precedent for any nego-
tiations now underway between those
two States.

The language says that nothing in
the section shall alter, affect, or mod-
ify the full implementation, and it lists
the various agreements for Idaho, most
important of which is the Batt agree-
ment.

Then it says:

(2) Nothing in this section establishes any
precedent or is binding on the State of Idaho,
the State of Washington, the State of Or-
egon, or any other State for the manage-
ment, storage, treatment, and disposition of
radioactive and hazardous materials.

It is very clear by statutory language
now—if it was not already clear before,
which we believe it was—that the
South Carolina agreement stands by
itself. The States of Idaho, Wash-
ington, and all other States will be free
to negotiate their own arrangements
and relationships with the Department
of Energy.
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Again, I thank Senator CRAIG, Sen-
ator ALEXANDER, and Senator GRAHAM
for working so closely with me. Sen-
ator CANTWELL from Washington has
worked closely with us on this issue. I
appreciate everyone coming together
with a strong resolution to resolve
these critical issues.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, I thank
the chairman of the Defense Authoriza-
tion Committee for his cooperation and
the ranking member for allowing Idaho
and Washington and South Carolina to
resolve what was and has been, at some
points along the way, a contentious
issue. But foremost, I thank my col-
league from Idaho, MIKE CRAPO, for the
diligence that he has put into making
sure that Idaho remains whole in its
agreement, that Washington remains
whole in its agreement, and that South
Carolina be allowed to gain an agree-
ment with the Department of Energy,
and, if you will, to wipe away the fog
that had been created by a court deci-
sion that did not, in the opinion of the
Department of Energy and the OMB,
allow them a clear path forward to con-
tinue to spend money for the purposes
of cleanup.

We think this language allows that
clear path forward while allowing the
State of South Carolina to arrive at an
agreement different from that which
the State of Idaho or the State of
Washington has.

I agree, the language is not prece-
dent-setting. Idaho is still very whole
in the relationship it has currently
with the Department of Energy. My
goal, and the goal of the other Senator
from Idaho, MIKE CRAPO, has always
been to assure that cleanup goes for-
ward without a hitch, and this lan-
guage will allow that to happen, for the
$90-plus million that was dedicated to
cleanup in Idaho for this coming year
to be allowed to be applied for that
purpose. We think that is critically im-
portant as we move down this path.

We have worked closely with the
State of Idaho. We think this does
meet the concern of the State of Idaho.
They have vetted this language and un-
derstand it clearly. We hope we have
now resolved any question anyone
might have as to Idaho’s role and pri-
macy as it relates to its relationship
with the Department of Energy for the
purposes of cleanup.

I say to the chairman, thank you for
your willingness to be flexible as we
have worked out these difficulties.

I appreciate the positions and con-
cerns of the Senator from Washington.
We hope this language keeps Wash-
ington as whole as we believe it does
and as we believe it keeps Idaho, while
allowing the State of South Carolina to
proceed down a path that could be
somewhat different from that which we
might choose.

With that, I yield the floor.

Mr. ALEXANDER. Madam President,
I wish to express my gratitude to the
Senator from Idaho and the Senator
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from South Carolina for working with
me on this amendment and allowing
me to be a cosponsor. I voted against
the Cantwell motion to strike because
Senator GRAHAM agreed to work with
me in making some modifications to
the underlying bill.

I am not opposed to reclassification
of radioactive waste. What I believe is
that the Nuclear Regulatory Commis-
sion must have a central role in this
process.

The bill, as it stands now, grants the
Department of Energy the right to re-
classify nuclear waste from high-level
to low-level waste. Under current law,
only the NRC has authority to define
high-level and low-level radioactive
waste. Congress gave the NRC that au-
thority in the Nuclear Waste Policy
Act of 1982. I think the NRC’s author-
ity should be maintained. We should
keep that authority in the hands of one
regulatory agency.

This perfecting amendment ensures
that the NRC has the final say in any
reclassification criteria. Our amend-
ment would modify Section 3116 of the
bill to require the NRC to approve the
criteria that the DOE uses to deter-
mine whether waste incidental to re-
processing is high-level or low-level ra-
dioactive waste. This would maintain
the NRC’s authority over defining ra-
dioactive waste.

I hope my colleagues will support
quick adoption of this amendment.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, are we
ready to vote on this matter?

I urge adoption of the amendment.

The PRESIDING OFFICER. There is
still 72 minutes remaining for debate.

Mr. WARNER. Mr. President, I yield
back the time.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 3428) was agreed
to.

Mr. WARNER. I move to reconsider
the vote.

Mr. CRAIG. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Ms. CANTWELL. Mr. President, I had
wished to speak on the previous
amendment. I thought that was part of
the agreement, but I will be more spe-
cific now, since the amendment has
just been adopted by voice vote; and
that is to say, the amendment allows
us to do a study, it allows the Depart-
ment of Energy to receive information
from the National Academy of Sciences
in the future about the ground water
conditions and environmental condi-
tions from any kind of proposal or plan
on which the Department of Energy
would like to move forward.

I think my colleague from South
Carolina said it best when he said our
colleagues in the Senate have probably
learned more in the last few weeks
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about nuclear waste and our respon-
sibilities as the Federal Government
than they have at any previous time.

But I guess I disagree with my col-
leagues. This debate is far from over. I
do not agree with the underlying bill or
where it is going in changing the defi-
nition of nuclear waste. No State in
America should be allowed, on the En-
vironmental Protection Act, on the
Clean Water Act, on any legislation, to
cut a deal behind closed doors with the
Federal Government and think they
are going to stick the American con-
sumer with waste in their backyard.

While this particular amendment
that we just voice-voted will allow us
to say that we want this to look no fur-
ther than what South Carolina is pro-
posing, and that we want DOE to do its
job in providing an environmental
study and analysis of this issue, this
issue is far from over for the American
people.

This issue not only impacts my
State, and the States of Oregon and
Idaho, it affects every Western State.
The reason it affects every Western
State is because the Department of En-
ergy has been trying to reclassify
waste all over the West, push it into
New Mexico, cut it across Arizona, and
demand that waste from South Caro-
lina be accepted in Washington State.
We just had to file suit recently be-
cause high-level waste from South
Carolina was illegally sent to Wash-
ington State.

So while I support my colleagues’ ef-
forts today to clarify that, more study
and analysis should be made. This de-
bate is far from over, and this body
needs to understand that it is reclassi-
fying the definition of high-level waste
to a lower level, which will make all
Americans less secure, and certainly
the drinking water in South Carolina
and in Washington State, if this is not
resolved, less secure for people.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. GRAHAM of South Carolina. Mr.
President, very briefly, the amendment
has been adopted, and I would like to
make a comment or two for those who
may still be listening.

The membership has been challenged
for 3 weeks now to find a way to deal
with the problem. Here is the simple
problem: For over a year, South Caro-
lina, Washington, and Idaho have been
trying to negotiate with DOE a way to
clean up tank farms that have a lot of
high-level waste.

In my State, there are 37 million gal-
lons of high-level liquid waste in tanks
that are over 50 years old. There are
only 51 of them. For about a year now
we have been negotiating with DOE to
define what is ‘‘clean” and how we can
best close up those tanks. We have
been able to take the liquid out of two
of the tanks and come up with a plan
that has been approved by the Nuclear
Regulatory Commission that says that
the inch and a half of waste left in
those two tanks is no longer high-level
waste because of scientific treatment.
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We want to apply that same concept
to the other tanks. What I am trying to
do in South Carolina is good for South
Carolina’s environment. It has been ap-
proved by the Nuclear Regulatory
Commission as being safe. It has been
approved by the Defense Waste Policy
Board as being safe. It does not preju-
dice Idaho or Washington that have
similar problems.

I do appreciate the fact that the body
has allowed this agreement to go for-
ward. South Carolina will save $16 bil-
lion, and it will allow the tanks to be
closed up 23 years ahead of schedule.

I am willing to work with any Sen-
ator from any State who has similar
problems. I am not willing to sit on the
sidelines and disallow my State to
move forward in an environmentally
and economically sound fashion to ad-
dress a real problem South Carolinians
face. We have done nothing to preju-
dice anybody else. We have not
changed any standards, given any au-
thority to DOE at the expense of the
Nuclear Regulatory Commission.

A lot of demagoguery is going on
here, but it is time to clean up these
sites and stop demagoguing. I hope one
day Washington can find an agreement
to clean up the tanks and alleviate
their ground water problems. If they
need help from Congress, I will be
there. But I urge Idaho and Washington
and other States to try to work to get
these matters behind us.

With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I thank
the Senator for his hard work.

AMENDMENT NO. 3452 TO AMENDMENT NO. 3292

Mr. President, I believe the Senate is
ready to turn its attention to the
amendment from the distinguished
Senator from Vermont. Am I correct in
that?

The PRESIDING OFFICER. That is
correct.

The clerk will report the second-de-
gree amendment.

The legislative clerk read as follows:

The Senator from Virginia [Mr. WARNER]
proposes an amendment numbered 3452 to
amendment No. 3292.

The amendment is as follows:
(Purpose: To extend jurisdiction and scope
for current fraud offenses)

On page 1, strike line 2 and all that follows
through page 4, line 11, and insert the fol-
lowing:

(a) STATEMENTS OR ENTRIES GENERALLY.—
Section 1001 of title 18, United States Code,
is amended by adding at the end the fol-
lowing:

‘(d) JURISDICTION.—There is extra-terri-
torial Federal jurisdiction over an offense
under this section.

‘‘(e) PROSECUTION.—A prosecution for an
offense under this section may be brought—

‘(1) in accordance with chapter 211 of this
title; or

‘(2) in any district where any act in fur-
therance of the offense took place.”.

(b) MAJOR FRAUD AGAINST THE UNITED
STATES.—Section 1031 of title 18, United
States Code, is amended by adding at the end
the following:

‘(i) JURISDICTION.—There is extra-terri-
torial Federal jurisdiction over an offense
under this section.
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‘“(j) PROSECUTION.—A prosecution for an of-
fense under this section may be brought—

‘(1) in accordance with chapter 211 of this
title;

‘(2) in any district where any act in fur-
therance of the offense took place; or

‘“(3) in any district where any party to the
contract or provider of goods or services is
located.”.

Mr. WARNER. Mr. President, my un-
derstanding is that the second-degree
amendment from the Senator from Vir-
ginia is now before the Senate.

The PRESIDING OFFICER. That is
correct.

Mr. WARNER. Mr. President, I yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, as I un-
derstand it, there is no time agreement
on the second-degree amendment; is
that correct?

The PRESIDING OFFICER. That is
correct.

Mr. LEAHY. Nor do I think there will
be. I realize the second-degree amend-
ment is designed—whether inten-
tionally or otherwise—to protect a
number of the major corporations now
working in Iraq, some of which have
been involved with overcharging our
military and profiting on the war. It is
unfortunate that we would try to pro-
tect those who are gouging the Amer-
ican taxpayers.

After World War II and after the Ko-
rean War, we put in a war profiteering
amendment similar to what I offered,
and I would say to my distinguished
friend from Virginia, we passed a simi-
lar war profiteering amendment on the
Iraq supplemental appropriations bill
last year. But when it came up in con-
ference with the other body, even
though they are independent Members
of the House, several of them were very
candid and told me they had been di-
rected by the White House to remove it
and had heavy pressure brought by Hal-
liburton and others. So they had to re-
move the war profiteering amendment.

I actually thought we were elected
not by corporations, whether it is Hal-
liburton or anybody else, and not ap-
pointed by the White House, but, rath-
er, are here to do the American peo-
ple’s business.

Now, be that as it may, I would hope
that at some point we would get to the
underlying amendment, and it would
actually be the law today except that
the White House and Halliburton and
others told the Republican majority,
the leadership in the other body, that
they had to take it out, which they did.

I commend the majority of Senators,
both Republicans and Democrats, who
supported it originally and have been
willing to resist the pressure of the
White House.

Over the last few weeks, the news has
been dominated by events in Iraq. We
are still trying to figure out exactly
what went wrong in Abu Ghraib prison
as well as other detention centers
around the world. There has been some
disagreement on this issue, but I think
we have already learned a couple of les-
sons.
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We need to improve transparency. We
need to improve accountability. We
need to put in place strong measures to
prevent illegal and immoral acts. The
reason for doing this is simple. Bad be-
havior by a few can lower morale
among American soldiers. It can under-
mine support at home for the mission,
and it could damage the work of the
vast majority of brave men and women
who are trying to do the right thing,
trying to make life better, and are put-
ting themselves in harm’s way every
day. By all means, we ought to take ac-
tion in this body to make sure that no
corporation or group can come in and
make obscene profits or engage in war
profiteering while our American men
and women are putting their lives on
the line for their country. We should
not have anybody come in and say:
Here is a great way to make some huge
profit off their suffering and off the
suffering of the Iraqi people.

So my amendment does not have
anything to do with the recent prison
abuses in Iraq, but it does address the
serious issues I mentioned. It addresses
the serious and sinister problem of war
profiteering that can harm our mission
there and around the world.

Senator Harry Truman served with
distinction in this body and conducted
Senate committee investigations into
war profiteering during World War II.
Then-Senator Truman, later President,
said on this issue:

No one objects to a fair profit . . . [I]t is
our duty . . . to protect the patriotic major-
ity of war contractors against a stigma of
profiteering generated by the self seeking
minority. We intend to see that no man or
corporate group of men shall profit inordi-
nately on the blood of the boys in the fox
holes.

Today we have both men and women
on the frontlines. And we have a lot of
companies over there who are putting
their own people in harm’s way. They
are doing it with the best interests of
our country and the best interests of
the Iraqi people. They are doing it very
bravely. They are not doing it to profit
from the war. As Harry Truman said:
We have to take care; we have ‘‘to pro-
tect the patriotic majority of war con-
tractors against the stigma of profit-
eering generated by the self seeking
minority.”

All my amendment says is that while
most of the people over there will be
playing by the rules, for those who are
not, we are going to hold you account-
able.

As a former prosecutor, I know noth-
ing focuses the minds of those who are
committing crimes more than knowing
somebody can put them in prison for a
long time. I will give you an easy ex-
ample. If you have five warehouses
lined up and four of them have heavy
locks on the doors and one doesn’t,
that is the one that usually gets bur-
gled. In this case, most people are
going to be very honest. But without
the locks on the doors, there are going
to be some who try to get away with
ripping off the American taxpayers.
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I would hope that everybody in this
body, Republican and Democrat, would
agree with what President Truman
said. I am concerned because we have
seen one bad headline after another—
the Wall Street Journal, the Wash-
ington Post, the New York Times, and
others—about Government contracts in
Iraq.

In addition, Time magazine recently
reported on an e-mail sent by a Pen-
tagon official that raises serious ques-
tions involving Vice President CHE-
NEY’s office, the White House, and the
Vice President’s former employer, Hal-
liburton. This is what the e-mail says:
A multibillion-dollar Halliburton con-
tract was approved ‘‘contingent on in-
forming White House tomorrow. We an-
ticipate no issue since action has been
coordinated with Vice President’s of-
fice.”

And right on schedule, 3 days later,
the Army Corps of Engineers gave Hal-
liburton a multibillion-dollar contract,
and they did it without seeking any
other bids. This does not look like a
typical heads-up memo, as the Vice
President’s office is now claiming. To
this former prosecutor from Vermont,
it looks like a coordinated scheme to
enrich Halliburton at taxpayer expense
with no-bid contracts.

This latest revelation underscores
the need to address this issue. Even if
there is a reasonable explanation for
this outrageous e-mail—and I am still
waiting to hear what it is—we have to
put in place tough measures to address
this issue. I think we have to send a
clear message that lining one’s pock-
ets, especially while our troops are in
harm’s way, is simply unacceptable.

I hope my amendment, if we are al-
lowed to vote on it, will put a stop to
these scandals. This amendment should
pass unanimously. I am sorry that the
Republican leadership has decided to
put what I could only call ‘‘a hold Hal-
liburton harmless” second-degree
amendment in here. I hope that those
majority of Senators, Republicans and
Democrats alike, who voted for this
amendment last year will vote against
the second-degree amendment and vote
for this amendment. Vote against the
‘““hold Halliburton harmless’” amend-
ment and vote for the war profiteering
prevention amendment.

The war profiteering prevention
amendment, if it becomes part of law,
will send a very clear signal. I don’t
care what the corporation is, whether
the corporation is from Vermont or
anywhere else, it will send a very clear
signal: Play by the rules. But if you
don’t play by the rules, just as Harry
Truman said after World War II, we are
going to hold you accountable.

Mr. President, I ask unanimous con-
sent, at the request of the distin-
guished chairman, that we be allowed
to go into a quorum call until the hour
of 2 p.m.; that then, by consent, the
call of the quorum be rescinded and the
Senator from Vermont be recognized
again.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. LEAHY. Mr. President, under the
unanimous consent request, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER (Mr.
SUNUNU). Without objection, it is so or-
dered.

Mr. LEAHY. Mr. President, I appre-
ciate the concern of the distinguished
senior Senator from Virginia in trying
to find a way through this.

I want to make it very clear about
what we have. The war profiteering
bills President Truman spoke of after
World War IT were civil bills. This is a
criminal statute. Actually, the crimi-
nal statute is more protective of the
contractors because it requires a high-
er level of proof. As a former pros-
ecutor, I much prefer the idea that
someone thinks they are not just going
to pay a fine, they might face prison.

Second, this passed in almost exactly
this form in the supplemental appro-
priations bill. It was debated and
passed as a separate measure in the
committee. The amendment then be-
came part of the Supplemental which
passed the Senate by a wide margin.
The amendment we are considering
today is different only in two respects.
This one applies to all countries; at
that time, it applied only to Iraq. Sec-
ond, the amendment the Senate passed
earlier contained a sunset. The amend-
ment here today does not.

When we went to conference, the
House did not have a similar piece of
legislation. The distinguished chair-
man of the Appropriations Committee,
Senator STEVENS, proposed they accept
ours. They had a rollcall vote and, by
party line, refused it. Senator STEVENS
had modified it with, I believe, a 7-year
sunset. That was not accepted.

Several Republicans were very forth-
right in saying they were under pres-
sure from the White House not to ac-
cept it. Some suggested they were
under pressure from corporations that
were major contributors. I suggested if
there is a bad case of war profiteering,
they may come back to regret it.

Senator STEVENS very correctly
wanted to make it clear that all Re-
publicans and all Democrats on the Ap-
propriations Committee, in the com-
mittee of conference, had supported
this. It had been part of a bill we
passed overwhelmingly, if not unani-
mously, in this body early. Because the
House would not accept it, it was
dropped.

Obviously, every Senator has to vote
the way he or she wants, but as war
profiteering goes on, it is something
each Senator has to answer to his or
her constituents.

Mr. DURBIN. Will the Senator yield?

Mr. LEAHY. I yield, without losing
my right to the floor.

Mr. DURBIN. I think the Senator
said this, but I believe it should be re-
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peated. Is this not the same issue we
have voted on before? Did the Senator
from Vermont offer earlier an amend-
ment which would have created crimi-
nal penalties for those companies
which are illegally profiting from the
war in Iraq? Did the Senator offer a
similar amendment last year?

Mr. LEAHY. Mr. President, if I might
retain my right to the floor, the senior
Senator from Illinois is absolutely cor-
rect; I did. I offered it. We had a debate
within the Appropriations Committee
to accept it within the Appropriations
Committee and it became part of the
bill.

My earlier statement may have left
confusion, and I apologize. There was
no intention of doing that. It was part
of the appropriations bill and thus not
voted on by the Senate although there
was not a single amendment to strike
that provision. There were various
amendments, as the Senator may re-
call, that were proposed during the ap-
propriations bill on the Senate floor,
but no one moved to strike this. It
passed 93-0. About the only difference
in that bill, as I recall, was the amend-
ment spoke only to Iraq. This includes
other countries besides Iraq.

Yes, we voted on it, we passed it, and
then the Senate offered it as their posi-
tion. Both Republicans and Democrats
offered it as our position to the other
body, which rejected it on a party-line
vote at the request of the White House.

Mr. DURBIN. I ask, through the Pre-
siding Officer, if the Senator from
Vermont would further yield for a
question, if I am not mistaken, the
Senator from Vermont came to Mem-
bers initially and said creation of a
criminal penalty for companies that
profiteer illegally from the war in Iraq
is modeled after a similar law proposed
and enacted during the time of Harry
Truman when he was looking at the
very same question relative to World
War II.

I recall during the course of that de-
bate—and I will ask the Senator if my
recollection is correct—that the Sen-
ator said, when we were asked to vote
for this amendment, we were really
trying to establish the same type of
standard we used in every war when
some individuals and some companies
exploited the situation in a war to
make an illegal profit. We do not want
that to occur. It is not the fair to the
taxpayers, it is not fair to the soldiers,
it is not fair to America, and they
should be held criminally accountable.

I ask the Senator from Vermont, if
this amendment passed so overwhelm-
ingly before, why is there any hesi-
tation today to take this Harry Tru-
man precedent and say those who mis-
use a war, where American lives are at
stake, and profiteer should be held
criminally liable for their misconduct?

Mr. LEAHY. Mr. President, if I
might, the Harry Truman proposal,
course, was civil. This is a criminal
law.

Mr. WARNER. That is very impor-
tant. Harry Truman was civil.
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Mr. LEAHY. If the Senator would let
me finish.

The Harry Truman amendment was
civil. This is criminal. Thus, this is
more protective of a defendant be-
cause, as the distinguished Senators
know, and certainly those who have
been prosecutors know all too well, in
a criminal case you have to prove be-
yond a reasonable doubt. A civil case
can often be the preponderance of the
evidence. This is more protective of
both sides. But it holds the hammer of
a criminal proposal. This has tough
criminal penalties for individuals who
defraud the American taxpayer. It pro-
vides a maximum criminal penalty of
20 years in prison and fines of up to $1
million.

The reason we did criminal rather
than civil, there was a time when if
you proposed a $10 million fine back at
the time of Harry Truman, that was a
lot of money. We have had at least one
company that has already had to pay
back money on overcharging and prof-
iteering. They spend more than that
$10 million on a weekend running ads
saying how good they are at feeding
the troops. But if you are facing a
criminal penalty and might go to the
slammer, then you think about it.

I will state why this is necessary. For
example, if we wanted to use current
law, which is basically what the sec-
ond-degree amendment is, current law
does not specifically outlaw war profit-
eering. My amendment, which the Sen-
ator from Illinois has spoken about,
does specifically outlaw war profit-
eering. We wanted to go as a second-de-
gree amendment. Current statute does
not say that U.S. courts have explicit
and uncategorical jurisdiction over
fraud and profiteering in Iraq. My
amendment does. If we tried to just
take current law, where are we? My
amendment eliminates unnecessary
thresholds, for example, to prove mail
and wire fraud, and the current stat-
utes do not. And, of course, a 20-year
felony.

There really are no laws on the books
that address war profiteering. There
are laws on the books for murder, laws
on the books for rape, laws on the
books for armed robbery, but there is
nothing that goes specifically into war
profiteering. Frankly, what I want to
do is not just to throw people in the
slammer; I want to stop them from
doing it in the first place.

This is a real deterrent. If you have a
prosecution that says you can go to
jail, not just pay a fine, which is small
change for some of these companies,
but you might actually go to jail,
somebody is going to say: Wait a
minute. We can’t triple charge for this.
We can’t triple charge for these hotels.
We can’t triple charge for these cars—
and so on.

Mr. DURBIN. If the Senator from
Vermont will further yield for a ques-
tion?

Mr. LEAHY. Yes, without losing my
right to the floor.

Mr. DURBIN. Mr. President, I would
like to ask the Senator from Vermont
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about three specific reports that have
come out in the news recently about
Halliburton and about their practices
with sole-source contracts in Iraq,
where they literally are not competing
with any other company for these con-
tracts, and they are cost-plus con-
tracts.

I would like to ask the Senator from
Vermont if the amendment which he is
proposing might apply with a criminal
penalty in these cases. It was reported
last week that Halliburton and its sub-
sidiaries were literally driving empty
trucks back and forth on the highway,
billing the Federal Government for
each trip, when in fact they were not
even transporting any supplies or
equipment for our troops.

It was reported this morning that
this same Halliburton operation, if
they had a flat tire on a truck, they
would abandon the $85,000 truck by the
side of the road or torch the truck
rather than try to get it repaired be-
cause each and every truck was just
another cost-plus item on a Federal
contract.

And then it was further disclosed
they were incorrectly billing the Fed-
eral Government, charging for 240,000
cases of soda pop—if you can imagine—
but they were delivering 240,000 cans of
soda pop. So it was a dramatic over-
statement of what they were supposed
to be providing for the troops.

I ask the Senator from Vermont,
when you consider the fact that we
have 138,000 of our finest men and
women risking their lives literally in
Iraq, how can we possibly turn our
backs on this type of outrageous profit-
eering that has been alleged? Why
would it not be a crime? And why
would this Senate even hesitate from
establishing a criminal penalty when
we have a situation that is costing the
taxpayers over $1 billion a week to sus-
tain our war effort in Iraq?

Mr. LEAHY. Mr. President, the Sen-
ator from Illinois raises the exact right
point. You read these accounts in the
press. I referred to the e-mail traffic
which has just come out about a multi-
billion-dollar noncompetitive contract
given to Halliburton after they had
sent e-mails saying it was being
cleared by the Vice President’s office
or it was OK with the Vice President’s
office, and there are the things you
have talked about, the obvious things
about war profiteering.

Now, had the other body left the
amendment in, the amendment that
was part of the appropriations bill that
we passed overwhelmingly—I think 87
to 12 here in the Senate—had they left
that in the final bill, had they stood up
to the White House and not allowed
them to convince them to strip it out,
then the kinds of actions the Senator
from Illinois is talking about would be
prosecutable.

I would suggest they probably never
would have happened. The taxpayers
would have saved those millions upon
millions of dollars because somebody
would have told them back at cor-
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porate headquarters: Hey, guys, you
can go to jail if you do this. It is not
just the case that if you get caught,
you might have to pay the money
back, but you can go to jail if you do
this. And that would stop it.

Now, if we pass this today, it still has
to be signed into law, and it would be
prospective. Unfortunately, because
the other body basically gave in to the
importunings of the White House and
took out the amendment, the war prof-
iteering amendment which had been
part of the bill that every one of us on
this floor voted for, we cannot do any-
thing about that. Had that been put
into law, as it should have been, I sus-
pect the activities that the Senator
from Illinois has talked about would
not have occurred because whoever is
on the ground is going to call back and
say: Hey, guys, it might sound good to
you back home there, but I am not
going to go to jail. I am not going to go
to jail just to raise a little more
money. I am not going to go to jail just
because you say if you get caught you
may have to pay it back, and it
wouldn’t happen.

What I am saying is this: When com-
panies, especially some companies that
have been accused of this, will spend
more money in a few days here in
Washington running ads to convince
535 Members of Congress how wonderful
they are than they could possibly pay
in fines, they do not care. You could
leave whatever laws are on the books
now. You could leave the possibility of
paying it back. Because what happens?
If you are a company and you go ahead
and profiteer, you do war profiteering,
you overcharge, you do whatever these
other things are, and you do it 10
times, and you get caught 3 times, and
they say: You are going to pay back
those millions you overcharged—you
say: Gosh, almighty, you got me. Gee,
I'm sorry. Gee whiz. Here it is. And you
tell your bookkeepers: They didn’t find
the other 7. We are ahead of the game.

On the other hand, if you do it 10
times, and you get caught on 3 of them,
and suddenly people start going to jail,
these other companies are going to say:
Wait a minute, no-bid contracts or not,
I am not going to take the chance.

If we want to stand up for the Amer-
ican taxpayers, if we want to say we
are tough on crime, let’s say criminals
g0 to jail. That is all there is. Let’s try
this law. Let’s see. Maybe if this is on
the books people will stop profiteering.

What drives me up the wall is we
have 140,000 very brave men and
women—American men and women—
over there under arms who are trying
to do their best and getting shot at
every day. I was at a funeral in
Vermont this week for one of them, as
I have been on several other occasions.
They are putting their lives on the
line. They are getting paid what a cor-
poral or a sergeant gets paid, and they
should not have to be putting up with
companies back here making obscene
profits on what they do. They put their
lives on the line.
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What I am saying is, some of the peo-
ple who are making these obscene prof-
its, they ought to at least go to jail.
They ought to at least go to jail. I was
thinking of that this week when I was
at that funeral in Vermont. These are
brave American men and women. I
know every one of us here applauds
their bravery. But I do not want to see
companies, whether they are American
companies or any other companies,
making money on our sons and daugh-
ters who are over there putting their
lives on the line.

That is why I want this amendment.
That is why we should have kept it in
the bill before. Frankly, we ought to
keep it in now. Now, I fully understand
that the White House comes out here
and says: We don’t want to tamper
with these people. We don’t want to
put the brakes on them. They can get
the votes to knock down this amend-
ment, but it is wrong. It is wrong. And
I suggest that some of those who lobby
against this kind of amendment go to
some of these funerals—go to some of
these funerals—and tell them we will
protect the people who are profit-
eering. It is wrong. It is wrong. We
ought to be protecting them.

Mr. WARNER. Mr. President, will the
Senator yield for a question?

Mr. LEAHY. Mr. President, I yield
without losing my right to the floor, of
course.

Mr. WARNER. A question: Is there
some opportunity such that I can
present the Senate with an explanation
of why I felt there should be a second
degree? I would like to do it in just a
dispassionate, straightforward manner,
and let the Senate then make its deci-
sion. So I would like to have the oppor-
tunity. I hope in due course to present
my side of this issue.

Mr. LEAHY. Mr. President, regaining
my right to the floor, of course I am
willing to offer the appropriate cour-
tesy, very soon, to the Senator from
Virginia. He is one of the most distin-
guished Members of this body, and,
more importantly, he and I have been
close friends for over a quarter of a
century.

I say to the Senator, I wonder if you
might consider this: have a vote on
your amendment, and have a vote on
my amendment separately, and let the
Senate work its will. The distinguished
senior Senator from Virginia is going
to be the Senate chairman in the com-
mittee of conference. It gives him that
much more control. But why not let
the U.S. Senate vote on each amend-
ment separately and then see where it
goes from there?

I will say this very frankly. I think
the reason nobody moved to strike my
amendment out of the appropriations
bill was that—I heard this from both
sides—they said: OK, we understand
this is not a bad amendment, and we
don’t want to be on record as saying we
are against it.

I think the reason both Republicans
and Democrats in the Senate urged it
upon the other body was for them. I
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think the obvious embarrassment by
some, not all, but the obvious embar-
rassment by some who had to vote
against it on the other side was they
wished they had not. They wished they
could have kept it in. So I would ask
my dear friend from Virginia—and he
is truly my dear friend—what do you
think of that idea? Let’s vote on both
of them?

Mr. WARNER. Mr. President, as the
Senator well knows, the distinguished
leaders on both sides are now looking
at that while I am engaging in debate
with him. We are looking at that prop-
osition.

I would like to have the opportunity
at the earliest convenience to state the
purpose for which I initiated the sub-
stitute amendment. And I think it is
going to meet the majority of objec-
tions the Senator from Vermont has
with his proposal.

Mr. LEAHY. Mr. President, cer-
tainly, if the distinguished Senator
from Virginia wishes to speak, I am
not going to withhold the floor from
him. He has accommodated me when I
have wanted to speak. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I thank
my colleague. I will not try and make
reference to the consideration of lan-
guage similar to this underlying
amendment and what occurred in the
appropriations cycle and what occurred
or didn’t occur in the conference. I was
not there. I don’t have the specific
knowledge. I am pleased that the dis-
tinguished Senator from Vermont,
when I did discuss with him privately
some of the earlier statements, has
now corrected them. And I accept at
face value what you have said about
what took place in the appropriations
cycle.

But we are now, at this point in time,
on this bill, presented with this amend-
ment and a second-degree submitted by
myself.

First, the Senator observes that
there is a need for legislation to impose
criminal penalties on persons who com-
mit wrongdoing in contracting in the
course of our military operations. I
concur with that very simply. So how
best to do it, I think, is as follows.

My amendment would strike the lan-
guage of the Leahy amendment and
substitute language which would make
it explicitly extraterritorial, which
means we can reach out to these com-
panies that are alleged to have done
wrong and make applicable existing
criminal statutes, statutes which have
been on our books for a long period of
time, which have been tested in the
courts, and we know precisely what the
language means.

My amendment would do the fol-
lowing. There are two existing Federal
criminal statutes. The first is 18 USC
1001 dealing with false statements; and,

secondly, 18 USC 1031, dealing with
major frauds against the United
States.

Those are the statutes, the body of
law, which Congress put in place to
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deal with problems such as may be oc-
curring in our operations in Afghani-
stan, Iraq, and, as the Senator said in
his amendment, any other country in
which members of the United States
Armed Forces are engaged. So we have
reached out not just to those two coun-
tries, Afghanistan and Iraq, but we
have reached out to accommodate all
of those areas. And these companies or
individuals can be held accountable.

So the second-degree amendment
takes care of the potential problems in
covering overseas contracting without
the problems inherent in the Leahy
amendment.

I turn now to the Leahy amendment.
This was the primary reason I put for-
ward the second-degree amendment be-
cause you have added language. Frank-
ly, I say with some modesty, I was a
lawyer and a criminal prosecutor. But
if T could draw your attention to sec-
tion D in which you apply all of the
penalties of your amendment, D says:
Knowingly and willfully an individual
or a contractor or an entity or corpora-
tion ‘“‘materially overvalues any good
or service with the specific intent to
excessively profit from the war, mili-
tary action, or relief or reconstruction
activities in Iraq, Afghanistan, or such
other country.. . .”

I say to my good friend, I am not sure
what the derivation of that language is
and the extent to which the courts
have addressed that language in the
context of not a civil but a criminal
prosecution. So I pose that as a ques-
tion.

Mr. LEAHY. If I might respond to
that, they have. The Senator from Vir-
ginia asked whether they have done it
in a criminal prosecution. No, this is
not a criminal statute. They have done
it in a civil case, and there is a huge
amount of case law on this in civil
cases. The only difference is, if the
Senator is worried about the rights of
contractors and others, in a criminal
case, of course, you have to prove spe-
cific intent. In civil cases, you have to
prove it with a preponderance of the
evidence. Here you have to prove it be-
yond a reasonable doubt. But these are
words of art: ‘‘overvalues a good or
service with specific intent to exces-
sively profit from the war, military ac-
tion. . . .”” Those are words of art. They
have been interpreted by the courts.

The difference, again, as I said, if you
are doing it in a criminal case, as the
Senator from Virginia well knows, you
have to prove it beyond a reasonable
doubt.

“Excessively profit” is taken from
the renegotiation act, which is, as I
said, a civil act. The constitutionality
of that was upheld; I believe it was in
the Lichter case.

Mr. WARNER. I thank my colleague.
Let me bring to his attention that we
are quite fortunate as a nation to have
literally several thousand contractors
engaged in supporting the men and
women of the Armed Forces of the
United States in many areas of the
world. And now we are about to take
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language which, as the Senator said,
perhaps was a basis for a civil penalty
and subject these thousands of contrac-
tors and individuals to the following
language in your amendment: They
‘“‘shall be fined under paragraph (2), im-
prisoned not more than 20 years.”

I say to my good friend, we were
taught in law school the difference be-
tween civil and criminal law. We were
taught the tremendous burden of proof
and so forth that is associated with de-
priving one of one’s freedom and lib-
erty. You are about to subject these
contractors to that, up to 20 years,
using only civil standards. I under-
stand you have specific proof in there.

Mr. LEAHY. It has to be beyond a
reasonable doubt. And I have pros-
ecuted thousands of cases, tried hun-
dreds of them as a prosecutor. I know
that is one high hurdle.

Mr. WARNER. Mr. President, I can’t
remember. It has been too long. That is
one of a senior citizen’s benefits. But I
spent 5 years as an assistant U.S. at-
torney in the criminal and appellate
divisions of the courts here in the Na-
tion’s Capital. I point out to the Sen-
ator, I recognize the high bar. I am just
saying I think the Congress should de-
liberate very carefully a criminal pen-
alty of up to 20 years for these thou-
sands upon thousands of companies
that are currently engaged. Carefully,
first go through a series of hearings,
and then floor debate, rather than
come up here and in a matter of an
hour or two of time try and make the
decision to impose criminal law on an
existing framework of contractor sup-
port at the very time we are engaged in
combat operations in Iraq, Afghani-
stan, and, to a lesser extent, in other
parts of the universe.

The Senator is asking the Senate to
take a very serious step. That is why
the substitute amendment would incor-
porate, if adopted, a statute—basically
existing law—and extraterritorial abil-
ity to reach the company under exist-
ing law in title 18.

Mr. REID. Does the Senator from
Vermont have the floor?

The PRESIDING OFFICER. The Sen-
ator from Virginia controls the floor
and has yielded only for the purpose of
allowing an inquiry to be made
through the Chair.

Mr. WARNER. If the Democratic
whip wishes to address the Senate, I
am more than happy to allow that.

Mr. REID. I will wait my turn.

Mr. LEAHY. Will the Senator yield
for a question?

Mr. WARNER. Absolutely, Mr. Presi-
dent.

Mr. LEAHY. My question to the dis-
tinguished senior Senator from Vir-
ginia probably reflects my confusion.
He was concerned about the 20-year
penalty to which this might subject
some of these contractors. Obviously,
thousands of contractors are not going
to be subjected to that. It is only going
to be the most grievous ones.

He is proposing, if I am correct, a
statute that would subject overseas
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contractors to a 30-year penalty. I
thought I was a tough prosecutor. The
Senator from Virginia complains about
my 20-year penalty; he is proposing 30
years. I don’t mean to get into a bid-
ding war on penalties, but if my 20
years is too Draconian, 30 years sounds
even more so.

Mr. WARNER. Mr. President, I will
reply to that. My criminal penalty is
under existing statutes, which were
carefully debated by the Congress and
have been on the lawbooks for a num-
ber of years. I will soon address the
Senate as to how long these statutes
have been in place. That is the basic
difference.

My statutes don’t have in it ‘“‘materi-
ally overvalues any good or service.” I
say to my good friend, that is too
vague on which to send someone, as we
used to say, as an old prosecutor, ‘‘up
the river.” I don’t care whether it is 20
or 30 years. I don’t know how the bur-
den of proof of ‘“‘materially overvalues”
is reached. You are asking for a crimi-
nal penalty predicated on that phrase.

Mr. LEAHY. Mr. President, if I may
respond without the Senator losing his
right to the floor, he is relying on a
statute—if I recall, without hearings;
there was an amendment to the Sar-
banes-Oxley bill a couple years ago on
the floor. If we are talking about crimi-
nal statutes and changing them by
whim, that is one that said no more de-
bate on this. I am bringing up some-
thing that was debated rather thor-
oughly in the Appropriations Com-
mittee, including a bill the Senator
from Virginia and I voted for last year.

Mr. WARNER. Mr. President, I won-
der if the Senator could point to the
RECORD in which the Senate—in the
course of the deliberation on the Ap-
propriations bill in which his amend-
ment is included—debated that.

The PRESIDING OFFICER. Without
objection, the Senator from Vermont is
yielded to for the purpose of answering
a question.

Mr. LEAHY. It was debated, of
course, in committee. It was well noted
here before all Senators. Nobody, ei-
ther Republican or Democrat, made the
normal motion to strike that was done
when you have a part to which you ob-
ject. The Senator from Virginia is
right that this is slightly different.
That one was just for Iraq. This in-
cludes Afghanistan and elsewhere and
does not contain a sunset provision.

I must admit that we are somewhat
inclined to do that, especially after
hearing of these e-mails that have just
been made public. We are not talking
about somebody who shows up and pro-
vides five dozen baseball caps to one of
our military groups somewhere around
the world. We are talking about people
getting a billion dollars, with no-bid,
no-competition contracts. I think we
ought to at least be able to look at
them and make sure they are spending
our money correctly.

The PRESIDING OFFICER. The Sen-
ator from Virginia is recognized.

Mr. WARNER. Mr. President, my col-
league has challenged me on the under-
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lying statute that I include in my
amendment. I draw his attention to the
title 18, section 1001. That statute was
put on in 1948.

Now, the second statute I utilize is
1031, which was adopted in 1988. So the
first was in 1948; the next was in 1988.

I question my friend, who challenged
me that they were just adopted, it
seems to me that both of these Federal
laws have been on the books for a suffi-
cient time to have been examined by
the courts and others.

Mr. LEAHY. Mr. President, I am con-
fused by the response. Is the Senator
saying that section 1001 of title 18 was
not amended by the Sarbanes-Oxley
Act about a year and a half ago?

Mr. WARNER. It might have been
amended.

Mr. LEAHY. Whatever it was——

Mr. WARNER. On October 11, 1996,
there was one amendment.

Mr. LEAHY. It was not increased
back in—if the Senator tells me the
Sarbanes-Oxley Act was not amended
on section 1001 at all, I will accept
that.

Mr. WARNER. I am reading from the
Federal Criminal Code, 2004 edition. I
imagine it supersedes the 2003 edition.

The point is that the statute, 1001,
originated on June 25, 1948. This shows
the last amendment to be October 11,
1996. Very clearly, I think my good
friend has to acknowledge that this is
proof that the two statutes upon which
I rely have clearly been on the books
for a considerable period of time and
have been presumably tested in the
courts and otherwise. That is the basic
difference.

I can find no reference in the Crimi-
nal Code to the use of the language
that my good friend uses here, ‘‘mate-
rially overvalues.” I think that is too
vague a standard upon which to send
anybody up the river. I don’t care
whether it is 20 or 30 years, or whatever
period of time.

Mr. LEAHY. Mr. President, is it the
position of my friend from Virginia
that the kinds of things we have heard
about—and he sees it more than I do as
chairman of the Armed Services Com-
mittee—about the hundreds of millions
of dollars being overcharged in meals,
and hundreds of millions of dollars
being overcharged on vehicles, housing,
and construction. Any of those would
be covered by his statute.

Mr. WARNER. That is a legitimate
question. I answer in the affirmative,
that the anecdotal types of things we
have discussed on the floor would be
covered by the existing criminal stat-
utes, provided they found the requisite
level of ‘‘beyond a reasonable doubt.”

I challenge my friend, I cannot find
any criminal law that employs this
type of verbiage that he seeks here.
There is reference in civil statutes to
that type of language, but the Senator
from Vermont is now asking that these
words become a part of the criminal
statute.

I think what is going to happen, if
your amendment will be adopted, is
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that this infrastructure of tens of thou-
sands of individuals and companies out
there right now is going to say: We are
out of this; we are not going to subject
our people, we are not going to subject
our business to the risk of this type of
prosecution under these vague stand-

ards of ‘‘materially overvalues any
good or service.”
Mr. LEAHY. Mr. President, if I

might, obviously the statutes on the
books have not stopped them from
overcharging, have not stopped them
from the kinds of things we have seen.

Nobody wants to use the word ‘‘Halli-
burton” around here, but we con-
stantly pick up the paper and read
about a number of these companies.
They are obviously overcharging, and
nothing is happening to them. I am
just one frustrated American who
wants them to stop.

Mr. WARNER. I have a very quick
and simple answer to the Senator’s
question. Adoption of the amendment
by the Senator from Virginia would be
the first time the jurisdiction of these
two titles is extended beyond the
shores. Criminal convictions could be
brought against defendants, if my
amendment is adopted.

Mr. LEAHY. Mr. President, will the
Senator yield for another question?

Mr. WARNER. Yes.

Mr. LEAHY. Let me ask the Senator
from Virginia this: Suppose we have an
item, and one of these contractors
about which we are talking charges
$2,000 for an item. It cost him $5. We re-
member back to the days of the $500
hammer. He charges the Government
$2,000 for an item that costs $5, but he
does not lie about this. He does not
conceal the cost. He simply says: Here
is my bill.

He says: OK, it is $2,000. He paid $5.
He does not conceal that cost. He does
not lie. He just says: Here is the bill for
$2,000. He has not lied. He did not con-
ceal—the bill is not hidden somewhere
else. It is a straight-out bill, but he is
obviously gouging the Government,
charging $2,000 for a $56 item. Does the
Senator’s statute cover that situation?

Mr. WARNER. Section 1031 of title
18, ‘“Major fraud against the United
States’’:

Whoever knowingly executes, or attempts
to execute, any scheme or artifice with the
intent to defraud the United States—

That is fairly broad.

Mr. LEAHY. That is not a scheme. He
said: I just delivered this widget. Here
is your bill for $2,000. And there are so
many other things going on, the Gov-
ernment says: Here is your 2,000 bucks.
It is not a scheme. It is not an artifice.
He is not hiding the fact at all. He said:
Here is your bill for $2,000 and some-
where gets paid in the bureaucracy. He
has obviously gouged. He has not lied
about it. He is up front about it. Does
the Senator’s statute cover that be-
cause that happens a lot?

Mr. WARNER. Mr. President, this
framework of laws embraces enough
provisions that they could establish a
case of fraud using the example the
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Senator from Vermont stated because
the contract will have provisions in it
with regard to the amount of profit,
and there would have to be some rea-
sonable examination of that. The con-
tract is not going to be silent on that
issue.

Mr. LEAHY. Mr. President, is the
Senator from Virginia saying, then, it
would require fraud?

Mr. WARNER. I am reading the stat-
ute. That is what it says here:

Whoever knowingly executes, or attempts
to execute, any scheme or artifice with the
intent to defraud the United States—

And the contract is going to set the
profit margins.

Mr. LEAHY. We are getting a lot of
no-bid contracts with basically the
company, as we found in these e-mails,
saying: Here is what it is going to be.

There are no bids. There is nothing
else. The Government says: OK, go for-
ward. But there is no question there
has been war profiteering there. There
has been no fraud, no artifice, nothing
else. He just sent the bill, and the bill
gets paid. It is profiteering, but I do
not see where your statute covers that
situation.

Mr. WARNER. Would that be in the
nature of some sort of trick they were
trying to perform?

Mr. LEAHY. Mr. President, if I may
respond, they realize there are not
going to be bids on this contract. They
realize it is going to be OK’d as soon as
they send it in. They have not done any
tricks at all. They just say: Here is our
bill. There is nobody else bidding, and
it gets passed.

Some may say that may be fraud;
that may not be. Mine does not say
maybe. It just says to do it is a crime.

Mr. WARNER. Let’s look at section
1001:

Except as otherwise provided in this sec-
tion, whoever, in any matter within the ju-
risdiction—

So forth—
knowingly and willfully—

(1) falsifies, conceals, or covers up by any
trick, scheme, or device a material fact;

(2) makes any materially false, fictitious,
or fraudulent statement, or representation;
or

(3) makes or uses any false writing or docu-
ment knowing the same to contain—

I say to my good friend, these stat-
utes cover most of the situations, if
not all, in which there could be a
wrong perpetrated, a wrong of the type
you say is profiteering.

To bring this to a conclusion, the
very fact that the two of us have had
some experience and cannot reconcile
differences on the meaning of the lan-
guage of the Senator from Vermont
brings home the fact we should not be
asking our colleagues to make that the
law of the land on a vote this afternoon
after this short debate. The Senator is
bringing a brandnew dimension into
the Criminal Code.

Mr. LEAHY. Mr. President, if I might
respond to that, it is not a brandnew
dimension. It is basically what we had
in the Appropriations bill last year.
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Secondly, it is completely appro-
priate to apply this new law to Iraq
when we see these huge cost overruns
on no-bid contracts, and nobody seems
to be held accountable. Defense offered
by lawyers for the contractor might be
that there are no false statements and,
therefore, no crime, even though one is
ripping off the taxpayers.

It is similar to the guy who comes in
and says: I will sell you this hammer
for $2,000. He is not claiming it is a
$2,000 hammer. He is not claiming he
paid more than $56 for it. He says: I will
sell it for $2,000. Has he made excess
profit? Of course, he has. But when it
comes to the point when our men and
women are putting their lives on the
line while others sit back in the board-
rooms in America, I think every single
lawyer in these boardrooms is going to
know exactly what this amendment
does, and it will be a strong deterrent.

Mr. President, as the White House
proved last year when this amendment
was debated during the Iraq supple-
mental conference, I am sure the Sen-
ator can pull up the votes to defeat me.
I think it is a mistake. Frankly, I will
keep on trying to bring up common-
sense amendments to prevent war prof-
iteering. Maybe sooner or later some of
these people in the same boardrooms
who are involved, who are getting no-
bid contracts, may think: Maybe we
better slow up because maybe one day
the Senate will actually say we are
going to hold you accountable if you
engage in this sort of activity.

The PRESIDING OFFICER. The Sen-
ator from Virginia controls the floor.

Mr. WARNER. I think we are at the
point, unless there are other colleagues
who desire to discuss this—does the
Senator from Alabama wish to speak?

Mr. SESSIONS. I will just make a
few brief comments, if that is appro-
priate.

Mr. WARNER. Yes.

The PRESIDING OFFICER. Does the
Senator from Virginia yield for a ques-
tion from the Senator from Nevada?

Mr. WARNER. Yes, of course, Mr.
President.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. I was wondering if the
Senator from Virginia had yielded the
floor, but he has not.

Mr. WARNER. I was hoping I could
yield to the Senator from Alabama for
a question or observation.

Mr. SESSIONS. Well, I want to make
a comment or two unless the debate is
basically finished, in which case I have
an amendment that will hopefully
come up a little later that covers some
of these same issues. I have some ob-
servations that I would like to share
about this particular amendment. I
would not be able to support it, and I
wish to explain why, but if the Senator
is ready to move along, I am willing to
yield the floor and move along.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, we are try-
ing to complete this Defense bill. The
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Senator from Vermont has made his
case. The Senator from Virginia has
made his case. The record should be
spread with the fact that Senator
LEAHY is going to get a vote on his
amendment before we finish this bill,
and I would hope we could move on. As
far as I am concerned, the issue is very
clearly defined. I have heard people ask
all during the day, What is happening
with this bill? Why can we not move it
more quickly?

The Senator from Michigan, the
manager of this bill on the side of the
minority, and I have worked very hard
the last 24 hours to try to clear amend-
ments, and on our side there are a defi-
nite number of amendments. As I un-
derstand it, this is our 11th day on this
bill. We have spent weeks on these bills
in the past. We know the importance of
the Senate agenda. There are so many
other things to do. We have just wasted
a tremendous amount of time, obvi-
ously for the reasons the majority does
not want to vote on Senator LEAHY’s
amendment. So I would certainly hope
that everyone understands that any-
thing that is being slowed down on this
bill is not because of us.

There are a number of issues we need
to debate on a Defense bill. Certainly,
we should have an amendment that
deals with end strength; that is, what
should be the troop levels. The person
who is offering that amendment is a
graduate from West Point, a retired
major from the Army. Certainly, Sen-
ator JACK REED of Rhode Island is
qualified to offer that amendment. We
should do that. We should get to that.

Another issue that we need to debate
is the missile defense system. Some
feel very strongly that it is an impor-
tant program on which we should spend
lots of money. Others believe we are
spending too much money on it. That
is an issue that should be debated.

The distinguished senior Senator
from Delaware wishes to offer an
amendment to cut some of the higher
tax cuts that were given and have
those moneys spent on Iraq.

We have a number of important
issues. There are a number of issues
that may not seem important in the
overall scheme of things, but to the in-
dividual Senators they are extremely
important.

I repeat, I want everyone to under-
stand we are doing everything we can
to move this bill along. In the last sev-
eral days, we have heard threats of fil-
ing cloture because we are slowing the
bill down. We are not slowing the bill
down. Nothing can be guaranteed
around here, but I would certainly sug-
gest if there is a cloture motion filed
on this bill, I do not think the majority
is going to get cloture on this bill. We
want the opportunity to offer a few
amendments.

Now, we all understand that Presi-
dent Reagan died. There is never a
good time for someone to pass away.
We all felt so strongly about President
Reagan, and we joined in the celebra-
tion of his life last week. But we should
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not be punished on this bill because of
that. So I would hope that we could
move this bill along.

As everyone knows, tonight we are
not going to be able to go very late. We
can finish this bill, but we are not
going to finish the bill tomorrow. We
cannot finish the bill tomorrow.

I have said on this floor so many
times—but when something is good, it
has to be repeated—there are no two
finer people in the Senate than the dis-
tinguished senior Senator from Vir-
ginia and the distinguished senior Sen-
ator from Michigan, the two managers
of this bill. But we have to move on.

Through the Chair, I say to my
friend, the chairman of this most im-
portant committee, we are not trying
to slow this bill down. We have done
what we can to move it forward, but I
have stated there are some issues that
we must address. We are going to con-
tinue to work. I have talked to the
Democratic leader on many occasions.
He is, of course, always aware of what
is going on on the floor. He wants this
bill completed as much as the rest of
us. So I would hope that we could get
a vote on the amendment of Senator
LEAHY as rapidly as possible and move
on.

I do not know if this is true, but I
have been told the majority wants to
vote on some judges tonight. That is
also going to take some time.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, in
reply to the distinguished Democratic
whip, I certainly commend him. I
would say to him that practically as
long as I have been in the Senate he
has been on the floor for the Senate au-
thorization bill all these many years
and has been a tremendous help to us,
and he continues at this moment. I as-
sure him we are working on a UC which
I hope will accommodate the distin-
guished Senator from Vermont and his
requirements. So I am simply asking
for a few minutes on which this matter
may be presented to the Senator, un-
less someone wishes to speak.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. I wonder if my friend
from Virginia would yield for a ques-
tion relative to his amendment?

Mr. WARNER. Yes, of course.

Mr. LEVIN. I listened to most of the
debate—I had to leave for a moment.

Mr. WARNER. Yes.

Mr. LEVIN. I understand the posi-
tion, or the statements of the Senator
from Virginia. Much of his opposition
to the language of the Senator from
Vermont is that it is in the form of a
criminal statute.

Mr. WARNER. Well, not exactly. We
will just have a colloquy. Mine is like-
wise a criminal statute.

Mr. LEVIN. I understand that.

Mr. WARNER. They are both crimi-
nal, except mine uses the underlying
statutes and legislation adopted into
law after the normal process through
the Senate.
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Mr. LEVIN. I do understand that.
There is no reason both of these
amendments should not be adopted.
They are perfectly consistent with
each other.

Mr. WARNER. Oh, no, I cannot buy
off on that. There is one portion of the
amendment of the Senator from
Vermont which is a brandnew concept
being introduced of standards for crim-
inality, and I cannot accept that.

Mr. LEVIN. That is my question to
my friend from Virginia. My question
is, Is the objection to his language that
it is a criminal statute—if this, for in-
stance, simply restored the civil pen-
alty for this material overvaluation of
a good and service, would the Senator
from Virginia still object to it?

Mr. WARNER. Well, I would have to
look at it. At this late hour, with votes
momentarily to occur, I would not
want to conjecture. My predicate is
that criminal penalties deserve the
most exhaustive consideration by the
legislature, be it State or Federal. This
new standard that my colleague from
Vermont has raised has a legislative as
well as a judicial history in civil pen-
alties. It does not have a comparable
record in any Federal system.

Mr. LEVIN. Which is the reason—if I
can be recognized?

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. The reason I sought the
floor to ask the Senator from Virginia
the question is because the argument
he makes seems to be based on a
premise that there is a civil penalty
history to this language but not a
criminal penalty history. It would
seem to me that would be greater pro-
tection for any potential defendant or
contractor because there is a higher
standard of proof.

But putting all that aside, my ques-
tion is, then, would there be any objec-
tion to simply restoring the civil pen-
alty for that violation, material over-
valuation of any good or service? Since
the Senator says there is a history in
terms of civil penalties for that activ-
ity, then I was very curious to find out
whether he might object if we simply
restore the civil penalty for that viola-
tion.

Mr. WARNER. Mr. President, it is a
situation I would want to examine with
great care and see how it is phrased. I
think right now we have two very dis-
tinct pieces of legislation before this
body. This is legislation proposed by
the Senator from Virginia which is
predicated on statutes that have been
in existence for a number of years—
one, 1948 is the origin; the second is
1988. We simply extend the jurisdic-
tional reach of those statutes to areas
in which these contractors are per-
forming beyond the continental bound-
aries. It is a very clear way of bringing
to justice those operating beyond our
shores. To me, that does it. I am firmly
opposed to the introduction into the
criminal statutes a standard of crimi-
nality which I feel is far too vague to
support the extreme of deprivation of
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life, liberty, and freedom—not life, per-
haps, but liberty and freedom.

Mr. LEVIN. If I could reclaim the
floor, what the amendment of the Sen-
ator provides, and I have no objection
to it although I don’t believe it adds
much to existing law—I don’t have any
objection to the Senator’s amendment
making clear there is this
extraterritorial jurisdiction. That is
fine. But what it leaves out is the lan-
guage previously in the law providing
for a civil penalty for material over-
valuation of a good or service. What it
says is ‘‘with the specific intent to ex-
cessively profit.”” That is a specific in-
tent which is appropriate, I believe, ei-
ther to civil or criminal law. From my
perspective, this can be either civil or
criminal. But the key point is that the
amendment of the Senator does not in-
clude that subsection 1(d), which, it
seems to me, is essential if we are
going to get to that profiteering issue
which the amendment of the Senator
from Vermont gets to.

But I would be interested, if the
amendment of the Senator from
Vermont is defeated, and I hope it is
not, as to whether then the Senator
from Virginia might accept a civil pen-
alty for this exact same language
which was previously a civil penalty.

The PRESIDING OFFICER. Without
objection, the Senator from Virginia is
recognized to answer the question.

Mr. LEVIN. And I yield the floor.

Mr. WARNER. In reply, I think you
framed the question very clearly. My
response I hope is equally clear. I could
not make a proffer as to what I might
do until I have looked at it. I want to
know how this particular language is
employed in those civil penalty provi-
sions. It may have added words in it. I
haven’t read any of those clauses, so I
would have to wait. But you have accu-
rately stated there is a very significant
difference between the legislation pro-
posed by the Senator from Virginia and
the legislation proposed by the Senator
from Vermont.

I think at this point we are about
ready to receive the unanimous con-
sent proposal; am I not correct?

Mr. REID. Close.

Mr. WARNER. I have been informed
by the distinguished Democratic whip
that we are close, in which case I sug-
gest the absence of a quorum, at which
time we can all draw a breath.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. COR-
NYN). Without objection, it is so or-
dered.

ORDER OF PROCEDURE

Mr. WARNER. Mr. President, the
leadership has been working with the
managers and has worked out a unani-
mous consent request which I would
like to propound to the Senate at this
time.
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I ask unanimous consent that at the
hour of 4:30 today, the Senate proceed
to a vote in relation to the Warner
amendment No. 3452, which is to be
modified to be in the form of a first-de-
gree amendment, to be followed by a
vote in relation to the Leahy amend-
ment No. 3292, with no amendments in
order to the amendments prior to the
votes; I further ask consent that fol-
lowing those votes, the Senate proceed
to executive session and immediate
votes on the confirmation of the fol-
lowing: Executive Calendar No. 567,
William Duffey; No. 590, Lawrence
Stengel; No. 607, Paul Diamond.

I further ask consent that following
those votes, the President be imme-
diately notified of the Senate’s action
and the Senate resume legislative ses-
sion.

I finally ask consent that following
those votes Senator SESSIONS be recog-
nized in order to offer his amendment
No. 3372, which is to be further modi-
fied with changes that are at the desk;
provided further that following 10 min-
utes of debate equally divided in the
usual form, the amendment be agreed
to.

Mr. REID. Reserving the right to ob-
ject, I would ask the distinguished Sen-
ator to modify the request to allow 2
minutes prior to the votes on Mr.
Duffey, Mr. Stengel, and Mr. Diamond.

Mr. WARNER. So modified.

Mr. REID. I would also ask the dis-
tinguished chairman of the committee,
we understood there would be an up-or-
down vote on the second-degree amend-
ment offered by the chairman and also
an up-or-down vote on the amendment
offered by the Senator from Vermont.

Mr. WARNER. My understanding is,
that is correct.

Mr. REID. I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. I thank the Chair.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. Mr. President, the
managers of the bill are grateful to the
leadership for the cooperation we are
getting in moving this bill along, as
well as all Members. We have had a
preliminary meeting with regard to to-
morrow’s schedule. I would like to ac-
quaint the Senate with the thinking at
the moment with the leadership.

We would start off the morning with
no morning business, proceeding
promptly to the bill at the hour of 9:30,
with the first amendment to be
brought up on our side, the Bond-Har-
kin amendment. Am I correct on that?

Mr. LEVIN. That is my under-
standing.

Mr. WARNER. We will try to estab-
lish time agreements during the course
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of the votes today. That is to be fol-
lowed by the Reed amendment which
goes to end strength, a very significant
issue. That amendment currently has
an amendment in the second degree,
not an amendment which is a sub-
stitute but just an amendment. That is
under consideration and will be de-
bated at that time and then, in all
probability, a voice vote, not on that, a
voice vote on the first one I hope, but
on the second there would likely be a
rollcall.

Mr. REID. Will the Senator yield?

Mr. WARNER. Yes.

Mr. REID. In our conversation on the
floor, we talked about what we wanted
to do. We did talk about Bond-Harkin,
Reed end strength. I ask the two dis-
tinguished managers of the bill, be-
cause of the difficult schedule that the
ranking member of the Foreign Rela-
tions Committee and the minority
leader have on Friday, if we could have
one amendment that the Senator from
South Dakota is going to offer dealing
with health. He would take a very
short time agreement on that. And the
Senator from Delaware wishes to offer
an important amendment dealing with
taxes, and he will take a relatively
short period of time. He has to decide
that. But we are talking about this be-
fore we get to missile defense. They say
they would certainly like to get that
done because, as you Kknow, their
schedules are extremely difficult in the
next day or two.

Mr. WARNER. That is a new dimen-
sion which I have not had the oppor-
tunity to review.

Mr. REID. At least we got it down a
little ways.

Mr. WARNER. We will take that into
consideration. I cannot commit at this
point in time, but I do know there is an
amendment by the distinguished Sen-
ator from Delaware regarding taxation.

Mr. REID. That is the one.

Mr. WARNER. I see.

Mr. LEVIN. After Daschle.

Mr. REID. And Senator DASCHLE
would take a very short time agree-
ment. We have not had the opportunity
to fully vet this with Senator BIDEN
other than he wanted to get up early
because of his schedule on Friday, but
we will discuss this with them.

Mr. WARNER. I defer to my col-
league here with regard to the very im-
portant amendments on missile de-
fense.

Mr. LEVIN. Before I make reference
to the missile defense amendments,
which it is our hope that we would be
able to take up and dispose of tomor-
row, the reference that the chairman
made to the end strength amendment,
I understand the Senator from Rhode
Island, his end strength amendment at
the moment could lead to a second-de-
gree amendment.

Mr. WARNER. It is at the desk.

Mr. LEVIN. But there is still an ef-
fort being made, as I understand it, to
see if there can’t be a resolution to
that.
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Mr. WARNER. Fine. Mr. President,
the Senator from Rhode Island ap-
proached the Senator from Virginia
earlier today, and he said he would pro-
vide some language. Thus far, we
haven’t had that opportunity.

Mr. LEVIN. We are also hoping to
dispose of either three or four amend-
ments tomorrow relative to missile de-
fense. We would like to talk to the Sen-
ators involved in that during these
votes. But I believe the logical order
here is that the Boxer amendment be
first and then Reed, either one or two
amendments on missile defense after
the Boxer amendment, and then I
would have an amendment after the
Reed amendments. That is the current
informal intention. We would talk to
those Senators to see if they agree that
that is the logical order, try to get
time agreements on all of these amend-
ments.

Mr. WARNER. Mr. President, to con-
clude this brief colloquy, I am not able
to speak to the Daschle amendment or
the Biden tax measure. I will have to
engage people on the tax committee to
look at that. The others, I would say,
as chairman and I hope you as ranking,
if we are able to get through the agen-
da we have outlined, this bill is really
down in its final stages; would you not
agree?

Mr. LEVIN. Well, there are a lot of
outstanding amendments.

Mr. REID. If the distinguished chair-
man will yield, Senator DASCHLE would
be happy to wait until Monday with a
very short time agreement. But we do
have some other amendments on this
bill.

Every year, as you know, there are a
few abortion amendments. They don’t
take a lot of time because we have de-
bated a number of them on previous oc-
casions. We have a number of other
issues. But as we talked about earlier
today, if we do end strength and mis-
sile defense, we get Senator BIDEN’S
amendment out of the way, the others
should go fairly quickly.

Mr. LEVIN. If the Senator will yield,
in fairness to our colleagues, we do
have listed a number of amendments
from a number of colleagues who ex-
pect—and I think reasonably so—their
amendments would be addressed before
this bill goes to final passage. 1
wouldn’t want to give an assessment
that we are near the end because there
are many Senators. We are, by the
way, successfully reducing the number
of amendments. We want to give credit
to Senator REID as always for his Her-
culean efforts in this regard. We have,
under his leadership on our side, been
able to successfully reduce the number
of outstanding amendments, but there
are still many left.

Mr. WARNER. I would say in re-
sponse to that, we have likewise suc-
cessfully reduced and I think have only
one left on our side compared to what
you may have before you.

Mr. REID. If the Senator will yield.

Mr. WARNER. Yes.

Mr. REID. I don’t usually deal in the
minutia of things, rather broader
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issues. But I just wanted to say some-
thing to the distinguished Democratic
leader of this important committee, I
do believe we are near the end. I say
that because we have been on this bill
11 days. If we spend a few more days on
it, we are near the end.

Mr. LEVIN. If we spend a couple
more days, yes, we are near the end.

Mr. WARNER. Wait a minute, let’s
just leave it ‘“‘we are near the end.”

Mr. LEVIN. I subscribe to my lead-
er’s comment.

Mr. WARNER. I thank the distin-
guished Democratic whip and my col-
league from Michigan. The unanimous
consent agreement is in order. The
vote should start momentarily.

The PRESIDING OFFICER. The Sen-
ator from Missouri is recognized.

Mr. BOND. Mr. President, I ask the
distinguished manager, I understand
that the measure that Senators HAR-
KIN, TALENT, GRASSLEY, and I have pro-
posed is in order for 9:30 tomorrow
morning.

Mr. WARNER. Yes. Could the Sen-
ator, in the interim, talk to his cospon-
sors on both sides of the aisle and give
me an estimate of the time that would
be required?

Mr. BOND. We hope it will be brief.
We will talk with you. We hope that
perhaps it may be accepted.

Mr. WARNER. Without a rollcall
vote.

Mr. BOND. I would like to spare the
body a rollcall vote.

The PRESIDING OFFICER. Under
the previous order, amendment No. 3452
is modified to be a first-degree amend-
ment.

Mr. WARNER. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The question is on agreeing to the
amendment.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from North Carolina (Mr.
EDWARDS), the Senator from Florida
(Mr. GRAHAM), and the Senator from
Massachusetts (Mr. KERRY) are nec-
essarily absent.

The PRESIDING OFFICER (Ms. COL-
LINS). Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas 97,
nays 0, as follows:

[Rollcall Vote No. 119 Leg.]

YEAS—97
Akaka Campbell DeWine
Alexander Cantwell Dodd
Allard Carper Dole
Allen Chafee Domenici
Baucus Chambliss Dorgan
Bayh Clinton Durbin
Bennett Cochran Ensign
Biden Coleman Enzi
Bingaman Collins Feingold
Bond Conrad Feinstein
Boxer Cornyn Fitzgerald
Breaux Corzine Frist
Brownback Craig Graham (SC)
Bunning Crapo Grassley
Burns Daschle Gregg
Byrd Dayton Hagel
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Harkin Lott Sarbanes
Hatch Lugar Schumer
Hollings McCain Sessions
Hutchison McConnell Shelby
Inhofe Mikulski Smith
Inouye Miller Snowe
Johnson Mumay | Specter

urray
Kennedy Nelson (FL) Zzzszisw
Kohl Nelson (NE)

; Sununu
Kyl Nickles
Landrieu Pryor Talent
Lautenberg Reed Thomas
Leahy Reid Voinovich
Levin Roberts Warner
Lieberman Rockefeller Wyden
Lincoln Santorum

NOT VOTING—3

Edwards Graham (FL) Kerry

The amendment (No. 3452) was agreed
to.

Mr. WARNER. Madam President, I
move to reconsider the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. LEAHY. I asked unanimous con-
sent—I have discussed this with the
senior Senator from Virginia—that we
have 2 minutes equally divided on the
next amendment.

Mr. WARNER. Two minutes on each

side.
Mr. LEAHY. Two minutes is fine
with me.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Vermont.

Mr. LEAHY. Madam President, I do
not want to start until the Senate is in
order.

The PRESIDING OFFICER. The Sen-
ate will be in order.

The Senator from Vermont.

Mr. LEAHY. Madam President, I
voted, as did others, for the Warner
amendment even though I see it as
only the tiniest step toward addressing
what we read about in the paper every
single day, and that is war profiteering
in Iraq. His amendment does not cover
war profiteering; mine does. In fact,
his, I believe, removes my prohibition
against war profiteering. What I have
in here is an amendment, very similar
to what we passed in the appropria-
tions bill earlier, about real war profit-
eering.

This Monday I was at the funeral in
Vermont of a young sergeant who was
killed in Iraq, just as my wife and I
have been at other funerals of
Vermonters Kkilled over there, and I
suspect most Members of the Senate
have. They are over there defending
their country. They are over there
doing what their country asked them
to, being paid as corporals and ser-
geants, and dying.

We have a lot of other people sitting
in boardrooms back here in America,
watching enormous profits, watching
the American taxpayers pay for things
that are never delivered, for trucks
that are never there, for meals that are
never there, and we can’t stop them.
My amendment would stop them. My
amendment would put, if not patriot-
ism in them, it will put the fear of
going to jail in them.
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Let us stand up for our American
men and women over there. Let us stop
the war profiteers. Let us say no to
them, and let us say, if you continue,
you are going to go to jail because that
is where you belong.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Madam President, my
amendment does everything that my
colleague stated as a desired goal. His
amendment goes a step further. This is
the reason we have two votes. He es-
tablishes a new criterion for a crime
that could result in incarceration up to
20 years. It is so vague that I assure
you it could not get through the first
year of law school. It says you could go
to jail if ‘‘you materially overvalue
any good or service.” There is no regu-
lation, no criterion by which to judge
that. As a consequence, this body
would be enacting a new criminal stat-
ute without any hearings, without any
thoughtful process, and would subject
the contracting community, which
numbers in the tens of thousands of in-
dividuals supporting the men and
women of the Armed Forces all over
the world, to this very vague proposed
criminal statute.

I urge strongly that you vote against
the Leahy amendment.

I regret that, I say to my good friend,
but we cannot put on our books this
statute. It would be wrong.

Mr. LEAHY. Madam President, my
amendment very simply says to the
Halliburtons all over the country that
you can’t profit on the backs of our
men and women in Iraq or Afghanistan.
We all know that is what it is.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Does the Senator from Virginia yield
his remaining 35 seconds?

Mr. WARNER. Yes, Madam Presi-
dent. I yield it knowing that the good
wisdom and sound judgment of this
body will follow my views.

Mr. LEAHY. Madam President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
amendment.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from North Carolina (Mr.
EDWARDS) and the Senator from Massa-
chusetts (Mr. KERRY) are necessarily
absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 46,
nays 52, as follows:

[Rollcall Vote No. 120 Leg.]

YEAS—46
Akaka Byrd Dayton
Baucus Cantwell Dodd
Bayh Carper Dorgan
Biden Clinton Durbin
Bingaman Conrad Feingold
Boxer Corzine Feinstein
Breaux Daschle Graham (FL)
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Harkin Leahy Reed
Hollings Levin Reid
Inouye Lieberman Rockefeller
Jeffords Lincoln Sarbanes
Johnson Mikulski Schumer
Kennedy Murray Stabenow
Kohl ) Nelson (FL) Wyden
Landrieu Nelson (NE)
Lautenberg Pryor
NAYS—52
Alexander Dole Miller
Allard Domenici Murkowski
Allen Ensign Nickles
Bennett Enzi Roberts
Bond Fitzgerald Santorum
Brownback Frist Sessions
Bunning Graham (SC) Shelby
Burns Grassley s
Campbell Gregg :LT\E};
Chafee Hagel Specter
Chambliss Hatch Stoen
Cochran Hutchison CVens
Coleman Inhofe Sununu
Collins Kyl Talent
Cornyn Lott Thomas
Craig Lugar Voinovich
Crapo McCain Warner
DeWine McConnell
NOT VOTING—2
Edwards Kerry
The amendment (No. 3292) was re-
jected.

Mr. WARNER. I move to reconsider
the vote.

Mr. HATCH. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. LEAHY. Mr. President, this
afternoon, while debating my amend-
ment on war profiteering, we became
mired in a debate about what is or
what is not in the criminal code.

I will not revisit that issue now.
However, I will say to the senior Sen-
ator from Virginia, who asked from
where the language in my amendment
originated in the criminal code, that I
have more information on that issue
that should be to his satisfaction.

First, the term ‘‘material’’ appears in
terrorism laws prohibiting ‘‘material”
support. In fact, all falsity in the
criminal code must ‘“‘material”’. Pursu-
ant to a Supreme Court ruling, part of
proving a false statement must be
“material.”

Second, the term ‘‘overvaluation” is
in Title 15 prohibiting ‘‘criminally
overvaluation’ of securities.

Third, with respect to ‘“‘intent to ex-
cessively profit,” this is taken, in part,
from ‘‘significantly profit’’ in 12 U.S.C.
1297 which criminalizes bank crimes.
“Significantly profit” is, in fact, a
lower standard that ‘‘excessively prof-
it.”” We erred on the side of caution and
raised the standard.

Although I made this point clear dur-
ing the debate, this should leave no
doubt that my amendment is carefully
constructed legislation.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Madam President, my
understanding is we will now go off the
bill. We will remain off the bill for the
remainder of the evening. We now have
three votes on judicial nominations. I
stand corrected. After the votes on the
three judicial nominations, there is a
short matter with Senator SESSIONS. It
is in the UC.
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Madam President, I ask unanimous
consent that the votes for the three ju-
dicial nominations be 10-minute votes.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

EXECUTIVE SESSION

NOMINATION OF  WILLIAM S.
DUFFEY, JR. TO BE UNITED
STATES DISTRICT JUDGE FOR
THE NORTHERN DISTRICT OF
GEORGIA

The PRESIDING OFFICER. Under
the previous order, the Senate will pro-
ceed to executive session, and the clerk
will report the first nomination.

The legislative clerk read the nomi-
nation of William S. Duffey, Jr., of
Georgia, to be United States District
Judge for the Northern District of
Georgia.

The PRESIDING OFFICER. There
will now be a period of 2 minutes even-
ly divided on the nomination.

Mr. HATCH. Mr. President, I am
pleased today to speak in support of
William Duffey, who has been nomi-
nated to the United States District
Court for the Northern District of
Georgia.

Mr. Duffey is a cum laude graduate of
South Carolina University Law School,
where he had been a member of the
Order of the Coif. His illustrious legal
career includes a tour of duty in Tur-
key with the U.S. Air Force; deputy
and associate independent counsel with
the Office of the Independent Counsel’s
Whitewater investigation; and a long,
successful law practice with the pres-
tigious firm of King & Spalding.

Mr. Duffey is a gifted and experi-
enced attorney whose familiarity with
Federal trial procedure will benefit
him immensely on the Federal bench. I
am confident that he will make a fine
jurist on the Federal bench.

Mr. CHAMBLISS. Madam President,
I rise in support of the confirmation of
William S. Duffey to be a district judge
for the North District of the State of
Georgia.

Bill Duffey is a well-respected lawyer
in our State, one of the best lawyers in
the State of Georgia. He has served in
private practice. He served in the
Judge Advocates Corps of the United
States Air Force. He served in the Of-
fice of the Independent Council.

For the last 4 years, Bill Duffey has
served as the U.S. attorney for the
Northern District of Georgia. He comes
highly recommended by his peers, by
those who have appeared before him, as
well as those who have been on the
other side in cases.

He is a true gentleman in every sense
of the word, an outstanding advocate
for the judiciary. He will make an ex-
cellent judge, and I ask for his con-
firmation.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Madam President, it is
interesting, I think I heard one of the
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