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S. 2411

At the request of Mr. DODD, the name
of the Senator from California (Mrs.
BOXER) was added as a cosponsor of S.
2411, a bill to amend the Federal Fire
Prevention and Control Act of 1974 to
provide financial assistance for the im-
provement of the health and safety of
firefighters, promote the use of life
saving technologies, achieve greater
equity for departments serving large
jurisdictions, and for other purposes.

S. 2425

At the request of Mr. COCHRAN, the
name of the Senator from Alabama
(Mr. SHELBY) was added as a cosponsor
of S. 2425, a bill to amend the Tariff
Act of 1930 to allow for improved ad-
ministration of new shipper adminis-
trative reviews.

S. 2449

At the request of Mr. BAUCUS, the
names of the Senator from New Hamp-
shire (Mr. SUNUNU) and the Senator
from North Dakota (Mr. DORGAN) were
added as cosponsors of S. 2449, a bill to
require congressional renewal of trade
and travel restrictions with respect to
Cuba.

S. CON. RES. 81

At the request of Mr. STEVENS, his
name was added as a cosponsor of S.
Con. Res. 81, a concurrent resolution
expressing the deep concern of Con-
gress regarding the failure of the Is-
lamic Republic of Iran to adhere to its
obligations under a safeguards agree-
ment with the International Atomic
Energy Agency and the engagement by
Iran in activities that appear to be de-
signed to develop nuclear weapons.

At the request of Mrs. FEINSTEIN, the
name of the Senator from Minnesota
(Mr. DAYTON) was added as a cosponsor
of S. Con. Res. 81, supra.

S. CON. RES. 90

At the request of Mr. LEVIN, the
name of the Senator from Arkansas
(Mr. PRYOR) was added as a cosponsor
of S. Con. Res. 90, a concurrent resolu-
tion expressing the Sense of the Con-
gress regarding negotiating, in the
United States-Thailand Free Trade
Agreement, access to the United States
automobile industry.

S. RES. 221

At the request of Mr. SARBANES, the
name of the Senator from Alabama
(Mr. SESSIONS) was added as a cospon-
sor of S. Res. 221, a resolution recog-
nizing National Historically Black Col-
leges and Universities and the impor-
tance and accomplishments of histori-
cally Black colleges and universities.

S. RES. 357

At the request of Mr. CAMPBELL, the
name of the Senator from Utah (Mr.
HATCH) was added as a cosponsor of S.
Res. 357, a resolution designating the
week of August 8 through August 14,
2004, as ‘‘National Health Center
Week’.

AMENDMENT NO. 3170

At the request of Mr. GRAHAM of
South Carolina, the names of the Sen-
ator from Colorado (Mr. ALLARD) and
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the Senator from Idaho (Mr. CRAPO)
were added as cosponsors of amend-
ment No. 3170 proposed to S. 2400, an
original bill to authorize appropria-
tions for fiscal year 2005 for military
activities of the Department of De-
fense, for military construction, and
for defense activities of the Depart-
ment of Energy, to prescribe personnel
strengths for such fiscal year for the
Armed Services, and for other pur-
poses.
AMENDMENT NO. 3171
At the request of Ms. LANDRIEU, the
name of the Senator from New Mexico
(Mr. BINGAMAN) was added as a cospon-
sor of amendment No. 3171 intended to
be proposed to S. 2400, an original bill
to authorize appropriations for fiscal
year 2005 for military activities of the
Department of Defense, for military
construction, and for defense activities
of the Department of Energy, to pre-
scribe personnel strengths for such fis-
cal year for the Armed Services, and
for other purposes.
AMENDMENT NO. 3196
At the request of Mr. DURBIN, the
name of the Senator from Maryland
(Mr. SARBANES) was added as a cospon-
sor of amendment No. 3196 intended to
be proposed to S. 2400, an original bill
to authorize appropriations for fiscal
year 2005 for military activities of the
Department of Defense, for military
construction, and for defense activities
of the Department of Energy, to pre-
scribe personnel strengths for such fis-
cal year for the Armed Services, and
for other purposes.
AMENDMENT NO. 3204
At the request of Mrs. CLINTON, the
name of the Senator from New Mexico
(Mr. BINGAMAN) was added as a cospon-
sor of amendment No. 3204 intended to
be proposed to S. 2400, an original bill
to authorize appropriations for fiscal
year 2005 for military activities of the
Department of Defense, for military
construction, and for defense activities
of the Department of Energy, to pre-
scribe personnel strengths for such fis-
cal year for the Armed Services, and
for other purposes.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. DASCHLE (for himself, Mr.
JOHNSON, Mr. CONRAD, Mr. WYDEN,
and Mr. GRAHAM of Florida):

S. 2451. A bill to amend the agricul-
tural Marketing Act of 1946 to restore
the application date for country of ori-
gin labeling; read the first time.

Mr. DASCHLE. Mr. President, today
the Washington Post reported that the
United States Department of Agri-
culture secretly allowed American
meatpackers to resume imports of
ground and processed beef from Canada
last September, just weeks after Sec-
retary Veneman publicly reaffirmed
the Department’s ban on such importa-
tion as a result of mad cow disease
being found in Canadian-born cattle.

The article states that a total of 33
million pounds of Canadian processed
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beef came into the United States and
went straight to American consumers
under a series of undisclosed permits
USDA issued to the meatpackers.

This is how today’s article describes
Secretary Veneman’s public position
last August:

She and her top deputies said ground beef
imports would resume only after the agency
completed a formal rulemaking process, with
public debate.

There was no public debate. Instead,
there were undisclosed permits allow-
ing banned Canadian beef in the United
States.

Not only am I extremely concerned
that the Department of Agriculture de-
ceived American consumers by allow-
ing the import of Canadian beef that
was previously banned, but I am also
disappointed that the Bush administra-
tion is actually working to prevent
American consumers from Kknowing
where the food they buy comes from.

That is why I am introducing a bill
today that will require USDA to imple-
ment country-of-origin 1labeling on
schedule this September. That was the
date agreed upon in the Farm Bill
which the President signed into law in
2002.

Unfortunately, at the urging of the
Bush administration and the large
meatpackers—most likely the same
people who urged USDA to issue per-
mits to allow the importation of
banned Canadian meat products—Re-
publican leaders in Congress inserted
language into last year’s omnibus ap-
propriations bill in the dead of night
delaying implementation of country-
of-origin labeling for 2 years until Sep-
tember 2006.

The bill I am introducing today is
what the Senate has voted to do sev-
eral times: Inform consumers about the
origin of their food.

Over 80 percent of American con-
sumers have said they want to know
the country of origin of their food, and
over 170 groups representing over 50
million Americans support mandatory
food labeling.

We must not allow anyone who may
represent special interests, anyone who
now abrogates the spirit as well as the
letter of the law to choose big business
interests over the interests of the aver-
age American family. We must ensure
consumer confidence, particularly now
in light of recent developments. We
would have not had the situation of 33
million pounds of banned beef entering
the United States if it couldn’t have
been properly labeled.

This legislation is long overdue. It is
time that it become the law of the
land.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2451

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SECTION 1. COUNTRY OF ORIGIN LABELING.

Section 285 of the Agricultural Marketing
Act of 1946 (7 U.S.C. 1638d) is amended by
striking ‘2006’ and all that follows through
‘2004 and inserting ‘2004,

By Mr. FEINGOLD:

S. 2452. A Dbill to require labeling of
raw agricultural of ginseng, including
the country of harvest, and for other
purposes; to the Committee on Agri-
culture, Nutrition, and Forestry.

Mr. FEINGOLD. Mr. President, I
would like to discuss legislation I am
introducing that would protect ginseng
farmers and consumers by ensuring
that ginseng sold at retail discloses
where the root was harvested. The
“‘Ginseng Harvest Liabeling Act of 2004’
is similar to a bill that I introduced in
the last Congress, but it has been fur-
ther strengthened based on suggestions
I received from ginseng growers and
the Ginseng Board of Wisconsin.

I would like to take the opportunity
to discuss American ginseng and the
problems facing Wisconsin’s ginseng
growers so that my colleagues recog-
nize the need for this legislation. Chi-
nese and Native American cultures
have used ginseng for thousands of
years for herbal and medicinal pur-
poses. As a dietary supplement, Amer-
ican ginseng is widely touted for its
ability to improve energy and vitality,
particularly in fighting fatigue or
stress.

In the U.S., ginseng is experiencing
increasing popularity as a dietary sup-
plement, and I am proud to say that
my home State of Wisconsin is playing
a central role in ginseng’s resurgence.
Wisconsin produces 97 percent of the
ginseng grown in the United States,
and 85 percent of the country’s ginseng
is grown in just one Wisconsin county,
Marathon County. Ginseng is also
grown in a number of other States such
as Maine, Maryland, New York, North
Carolina, Oregon, South Carolina, and
West Virginia.

For Wisconsin, ginseng has been an
economic boon. Wisconsin ginseng
commands a premium price in world
markets because it is of the highest
quality and because it has a low pes-
ticide and chemical content. In 2002,
U.S. exports of ginseng totaled nearly
$45 million, much of which was grown
in Wisconsin. With a huge market for
this high-quality ginseng overseas, and
growing popularity for the ancient root
here at home, Wisconsin’s ginseng in-
dustry should have a prosperous future
ahead.

Unfortunately, the outlook for gin-
seng farmers is marred by a serious
problem—smuggled and mislabeled gin-
seng. Wisconsin ginseng is considered
S0 superior to ginseng grown abroad
that smugglers will go to great lengths
to label ginseng grown in Canada or
Asia as ‘“Wisconsin-grown.”

Here’s how the switch takes place:
Wisconsin ginseng is shipped to China
to be sorted into various grades. While
the sorting process is itself a legiti-
mate part of distributing ginseng,
smugglers often use it as a ruse to
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switch Wisconsin ginseng with Asian-
or Canadian-grown ginseng considered
inferior by consumers. The lower qual-
ity ginseng is then shipped back to the
U.S. for sale to American consumers
who think they are buying the Wis-
consin-grown product.

For consumers concerned with pur-
chasing ginseng grown in the U.S.,
there is no accurate way of testing gin-
seng to determine where it was grown,
other than testing for pesticides that
are banned in the United States. The
Ginseng Board of Wisconsin has been
testing some ginseng found on store
shelves, and in many of the products,
residues of chemicals such as DDT,
lead, arsenic, and quintozine (PCNB)
have been detected. Since the majority
of ginseng sold in the U.S. originates
from countries with less stringent pes-
ticide standards, it is vitally important
that consumers know which ginseng is
really grown in the U.S.

To capitalize on their product’s pre-
eminence, the Ginseng Board of Wis-
consin has developed a voluntary label-
ing program, stating that the ginseng
is “Grown in Wisconsin, U.S.A.” How-
ever, Wisconsin ginseng is so valuable
that counterfeit labels and ginseng
smuggling have become widespread
around the world. As a result, con-
sumers have no way of knowing the
most basic information about the gin-
seng they purchase—where it was
grown, what quality or grade it is, or
whether it contains dangerous pes-
ticides.

My legislation, the Ginseng Harvest
Labeling Act of 2004, proposes some
common sense steps to address some of
the challenges facing the ginseng in-
dustry. My legislation requires that
ginseng, as a raw agricultural com-
modity, be sold at retail with a label
clearly indicating the country that the
ginseng was harvested in. ‘Harvest’ is
important because some Canadian and
Chinese growers have ginseng plants
that originated in the U.S., but because
these plants were cultivated in the for-
eign country, they may have been
treated with chemicals not allowed for
use in the U.S. This label would also
allow buyers of ginseng to more easily
prevent foreign companies from mixing
foreign-produced ginseng with ginseng
harvested in the U.S. The country of
harvest labeling is a simple but effec-
tive way to enable consumers to make
an informed decision.

We must give ginseng growers the
support they deserve by implementing
these commonsense reforms that also
help consumers make informed choices
about the ginseng that they consume.
We must ensure that when ginseng con-
sumers reach for a high-quality gin-
seng product—such as Wisconsin-grown
ginseng—they are getting the real
thing, not a knock-off.

I ask unanimous consent that the
full text of my bill, the Ginseng Har-
vest Labeling Act of 2004, be printed in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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S. 2452

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Ginseng
Harvest Labeling Act of 2004”".

SEC. 2. DISCLOSURE OF COUNTRY OF HARVEST.

The Agricultural Marketing Act of 1946 (7
U.S.C. 1621 et seq.) is amended by adding at
the end the following:

“Subtitle E—Ginseng
“SEC. 291. DISCLOSURE OF COUNTRY OF HAR-
VEST.

‘‘(a) DEFINITION OF GINSENG.—In this sec-
tion, the term °‘ginseng’ means an herb or
herbal ingredient that—

‘(1) is derived from a plant classified with-
in the genus Panax; and

‘“(2) is offered for sale as a raw agricultural
commodity in any form intended to be used
in or as a food or dietary supplement under
the name of ‘ginseng’.

““(b) DISCLOSURE.—

‘(1) IN GENERAL.—A person that offers gin-
seng for sale as a raw agricultural com-
modity shall disclose to potential purchasers
the country of harvest of the ginseng.

‘(2) IMPORTATION.—A person that imports
ginseng into the United States shall disclose
the country of harvest of the ginseng at the
point of entry of the United States, in ac-
cordance with section 304 of the Tariff Act of
1930 (19 U.S.C. 1304).

¢‘(¢c) MANNER OF DISCLOSURE.—

‘(1) IN GENERAL.—The disclosure required
by subsection (b) shall be provided to poten-
tial purchasers by means of a label, stamp,
mark, placard, or other clear and visible sign
on the ginseng or on the package, display,
holding unit, or bin containing the ginseng.

‘(2) RETAILERS.—A retailer of ginseng
shall—

““(A) retain disclosure provided under sub-
section (b); and

‘(B) provide disclosure to a retail pur-
chaser of the raw agricultural commodity.

“(3) REGULATIONS.—The Secretary of Agri-
culture shall by regulation prescribe with
specificity the manner in which disclosure
shall be made in transactions at wholesale or
retail (including transactions by mail, tele-
phone, or Internet or in retail stores).

‘(d) FAILURE TO DISCLOSE.—The Secretary
of Agriculture may impose on a person that
fails to comply with subsection (b) a civil
penalty of not more than—

‘(1) $1,000 for the first day on which the
failure to disclose occurs; and

““(2) $250 for each day on which the failure
to disclose continues.”’.

SEC. 3. EFFECTIVE DATE.

This Act and the amendment made by this
Act take effect on the date that is 180 days
after the date of enactment of this Act.

By Mr. DEWINE (for himself and
Mr. DURBIN):

S. 2454. A Dbill to amend the Peace
Corps Act to establish an Ombudsman
of the Peace Corps and an Office of
Safety and Security of the Peace
Corps, to establish an independent In-
spector General of the Peace Corps, and
for other purposes; to the Committee
on Foreign Relations.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the Peace
Corps Volunteers Health, Safety, and
Security Act of 2004 be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD.
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S. 2454

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Peace Corps
Volunteers Health, Safety, and Security Act
of 2004”°.

SEC. 2. OMBUDSMAN OF THE PEACE CORPS.

The Peace Corps Act (22 U.S.C. 2501 et seq.)
is amended by inserting after section 4 the
following new section:

“SEC. 4A. OMBUDSMAN OF THE PEACE CORPS.

‘‘(a) ESTABLISHMENT.—There is established
in the Peace Corps the Office of the Ombuds-
man of the Peace Corps (in this section re-
ferred to as the ‘Office’). The Office shall be
headed by the Ombudsman of the Peace
Corps (in this section referred to as the ‘Om-
budsman’), who shall be appointed by and re-
port directly to the Director of the Peace
Corps.

‘“(b) VOLUNTEER COMPLAINTS AND OTHER
MATTERS.—The Ombudsman shall receive
and, as appropriate, inquire into complaints,
questions, or concerns submitted by current
or former volunteers regarding services or
support provided by the Peace Corps to its
volunteers, including matters pertaining
to—

‘(1) the safety and security of volunteers;

‘(2) due process, including processes relat-
ing to separation from the Peace Corps;

““(3) benefits and assistance that may be
due to current or former volunteers;

‘“(4) medical or other health-related assist-
ance; and

““(5) access to files and records of current
or former volunteers.

‘“(c) EMPLOYEE COMPLAINTS AND OTHER
MATTERS.—The Ombudsman shall receive
and, as appropriate, inquire into complaints,
questions, or concerns submitted by current
or former employees of the Peace Corps on
any matters of grievance.

‘(d) ADDITIONAL DUTIES.—The Ombudsman
shall—

‘(1) recommend responses to individual
matters received under subsections (b) and
(c);

‘(2) make recommendations for legislative,
administrative, or regulatory adjustments to
address recurring problems or other difficul-
ties of the Peace Corps;

‘“(8) identify systemic issues relating to
the practices, policies, and administrative
procedures of the Peace Corps that affect
volunteers and employees; and

‘‘(4) call attention to problems not yet ade-
quately considered by the Peace Corps.

‘“(e) STANDARDS OF OPERATION.—The Om-
budsman shall carry out the duties under
this section in a manner that is—

‘(1) independent, impartial in the conduct
of inquiries, and confidential; and

‘(2) consistent with the revised Standards
for the Establishment and Operation of Om-
budsman Offices (August 2003) as endorsed by
the American Bar Association.

“(f) INVOLVEMENT IN MATTERS SUBJECT TO
ONGOING ADJUDICATION, LITIGATION, OR IN-
VESTIGATION.—The Ombudsman shall refrain
from any involvement in the merits of indi-
vidual matters that are the subject of ongo-
ing adjudication or litigation, or investiga-
tions related to such adjudication or litiga-
tion.

“(g) REPORTS.—

‘(1) IN GENERAL.—Not later than 180 days
after the date of the enactment of this sec-
tion, and semiannually thereafter, the Om-
budsman shall submit to the Director of the
Peace Corps, the Chair of the Peace Corps
National Advisory Council, and Congress a
report containing a summary of—

‘““(A) the complaints, questions, and con-
cerns considered by the Ombudsman;
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‘“(B) the inquiries completed by the Om-
budsman;

“(C) recommendations for action with re-
spect to such complaints, questions, con-
cerns, or inquiries; and

‘(D) any other matters that the Ombuds-
man considers relevant.

‘“(2) CONFIDENTIALITY.—Each report sub-
mitted under paragraph (1) shall maintain
confidentiality on any matter that the Om-
budsman considers appropriate in accord-
ance with subsection (e).

‘““(h) EMPLOYEE DEFINED.—In this section,
the term ‘employee’ means an employee of
the Peace Corps, an employee of the Office of
Inspector General of the Peace Corps, an in-
dividual appointed or assigned under the
Foreign Service Act of 1980 (22 U.S.C. 3901 et
seq.) to carry out functions under this Act,
or an individual subject to a personal serv-
ices contract with the Peace Corps.”.

SEC. 3. OFFICE OF SAFETY AND SECURITY OF
THE PEACE CORPS.

The Peace Corps Act (22 U.S.C. 2501 et
seq.), as amended by section 2 of this Act, is
further amended by inserting after section
4A the following new section:

“SEC. 4B. OFFICE OF SAFETY AND SECURITY OF
THE PEACE CORPS.

‘‘(a) ESTABLISHMENT.—There is established
in the Peace Corps the Office of Safety and
Security of the Peace Corps (in this section
referred to as the ‘Office’). The Office shall
be headed by the Associate Director of the
Peace Corps for Safety and Security, who
shall be appointed by and report directly to
the Director of the Peace Corps.

‘“(b) RESPONSIBILITIES.—The Office estab-
lished under subsection (a) shall be respon-
sible for all safety and security activities of
the Peace Corps, including background
checks of volunteers and staff, the safety and
security of volunteers and staff (including
training), the safety and security of facili-
ties, the security of information technology,
and other responsibilities as required by the
Director.

““(c) SENSE OF CONGRESS.—It is the sense of
Congress that—

‘(1) the Associate Director of Safety and
Security of the Peace Corps, as appointed
pursuant to subsection (a) of this section,
should assign a Peace Corps country security
coordinator for each country where the
Peace Corps has a program of volunteer serv-
ice for the purposes of carrying out the field
responsibilities of the Office; and

‘(2) each country security coordinator—

‘“(A) should be a United States citizen;

‘“(B) should be under the supervision of the
Peace Corps country director in such coun-
try;

‘“(C) should report directly to the Asso-
ciate Director of the Peace Corps for Safety
and Security on all matters of importance
that the country security coordinator con-
siders necessary;

‘(D) should be responsible for coordinating
security activities with the regional security
officer of the Peace Corps responsible for the
country to which such country security offi-
cer is assigned; and

‘“(E) should have access to information, in-
cluding classified information, relating to
possible threats against Peace Corps volun-
teers.”.

SEC. 4. INSPECTOR GENERAL OF THE PEACE
CORPS.

(a) ESTABLISHMENT OF INDEPENDENT IN-
SPECTOR GENERAL.—

(1) IN GENERAL.—The Inspector General Act
of 1978 (6 U.S.C. App.) is amended—

(A) in section 8G(a)(2), by striking *‘, the
Peace Corps’’;

(B) in section 9(a)(1), by adding at the end
the following new subparagraph:

‘(X) of the Peace Corps, the office of that
agency referred to as the ‘Office of Inspector
General’; and”’; and
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(C) in section 11—

(i) in paragraph (1), by striking ‘‘or the Of-
fice of Personnel Management’’ and insert-
ing ‘‘the Office of Personnel Management, or
the Peace Corps’’; and

(ii) in paragraph (2), by inserting ‘‘, the
Peace Corps’ after ‘‘the Office of Personnel
Management’’.

2) TECHNICAL AMENDMENT.—Section
9(a)(1)(U) of the Inspector General Act of 1978
(6 U.S.C. App.) is amended by striking ‘‘and”
at the end.

(b) TEMPORARY APPOINTMENT.—The Direc-
tor of the Peace Corps may appoint an indi-
vidual to assume the powers and duties of
the Inspector General of the Peace Corps
under the Inspector General Act of 1978 (b
U.S.C. App.) on an interim basis until such
time as a person is appointed by the Presi-
dent, by and with the advice and consent of
the Senate, pursuant to the amendments
made in this section.

(¢) EXEMPTION FROM EMPLOYMENT TERM
LIMITS UNDER THE PEACE CORPS ACT.—

(1) IN GENERAL.—Section 7 of the Peace
Corps Act (22 U.S.C. 2506) is amended—

(A) by redesignating subsection (c) as sub-
section (b); and

(B) by adding at the end the following new
subsection:

‘“(c) The provisions of this section that
limit the duration of service, appointment,
or assignment of individuals shall not apply
to—

‘(1) the Inspector General of the Peace
Corps;

‘“(2) officers of the Office of the Inspector
General of the Peace Corps;

‘(3) any individual whose official duties
primarily include the safety and security of
Peace Corps volunteers or employees;

‘“(4) the head of the office responsible for
medical services of the Peace Corps; or

‘() any health care professional within
the office responsible for medical services of
the Peace Corps.”’.

(2) CONFORMING AMENDMENT.—The first pro-
viso of section 15(d)(4) of the Peace Corps Act
(22 U.S.C. 2514(d)(4)) is amended by striking
“T(c)” and inserting “7(b)”’.

(d) COMPENSATION.—Section 7 of the Peace
Corps Act (22 U.S.C. 2506), as amended by
subsection (c¢) of this section, is further
amended by adding at the end the following
new subsection:

‘“(d) The Inspector General of the Peace
Corps shall be compensated at the rate pro-
vided for level IV of the Executive Schedule
under section 5315 of title 5, United States
Code.”.

SEC. 5. OFFICE OF MEDICAL SERVICES OF THE
PEACE CORPS.

(a) REPORT ON MEDICAL SCREENING AND
PLACEMENT COORDINATION.—Not later than
120 days after the date of the enactment of
this Act, the Director of the Peace Corps
shall submit to the appropriate congres-
sional committees a report that—

(1) describes the medical screening proce-
dures and guidelines used by the office re-
sponsible for medical services of the Peace
Corps to determine whether an applicant for
Peace Corps service has worldwide clearance,
limited clearance, a deferral period, or is not
medically, including psychologically, quali-
fied to serve in the Peace Corps as a volun-
teer;

(2) describes the procedures and guidelines
used by the Peace Corps to ensure that appli-
cants for Peace Corps service are matched
with a host country where the applicant can,
with reasonable accommodations, complete
at least two years of volunteer service with-
out interruption due to foreseeable medical
conditions; and

(3) with respect to each of fiscal years 2000
through 2003 and the first six months of fis-
cal year 2004, states the number of—
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(A) medical screenings of applicants con-
ducted;

(B) applicants who have received world-
wide clearance, limited clearance, deferral
periods, and medical disqualifications to
serve;

(C) appeals to the Medical Screening Re-
view Board of the Peace Corps and the num-
ber of times that an initial screening deci-
sion was upheld;

(D) requests that have been made to the
head of the office responsible for medical
services of the Peace Corps for reconsider-
ation of a decision of the Medical Screening
Review Board and the number of times that
such decisions were upheld by the head of
such office;

(E) Peace Corps volunteers who became
medically qualified to serve because of a de-
cision of the Medical Screening Review
Board and who were later evacuated or ter-
minated their service early due to medical
reasons;

(F) Peace Corps volunteers who became
medically qualified to serve because of a de-
cision of the head of the office responsible
for medical services of the Peace Corps and
who were later evacuated or terminated
their service early due to medical reasons;

(G) Peace Corps volunteers who the agency
has had to separate from service due to the
discovery of undisclosed medical informa-
tion; and

(H) Peace Corps volunteers who have ter-
minated their service early due to medical,
including psychological, reasons.

(b) FULL TIME DIRECTOR OF MEDICAL SERV-
ICES.—Section 4(c) of the Peace Corps Act (22
U.S.C. 2503(c)) is amended by adding at the
end the following new paragraph:

*“(5) The Director of the Peace Corps shall
ensure that the head of the office responsible
for medical services of the Peace Corps does
not occupy any other position in the Peace
Corps.”.

SEC. 6. REPORTS ON THE “FIVE YEAR RULE” AND
ON WORK ASSIGNMENTS OF VOLUN-
TEERS OF THE PEACE CORPS.

(a) REPORT BY THE COMPTROLLER GEN-
ERAL.—

(1) IN GENERAL.—Not later than one year
after the date of enactment of this Act, the
Comptroller General shall submit to the ap-
propriate congressional committees a report
on the effects on the ability of the Peace
Corps to effectively manage Peace Corps op-
erations of the limitations on the duration of
employment, appointment, or assignment of
officers and employees of the Peace Corps
under section 7 of the Peace Corps Act (22
U.S.C. 2506).

(2) CONTENTS.—The report described in
paragraph (1) shall include—

(A) a description of such limitations;

(B) a description of the history of such lim-
itations and the purposes for which it was
enacted and amended;

(C) an analysis of the impact of such limi-
tations on the ability of the Peace Corps to
recruit capable volunteers, establish produc-
tive and worthwhile assignments for volun-
teers, provide for the health, safety, and se-
curity of volunteers, and, as declared in sec-
tion 2(a) of the Peace Corps Act (22 U.S.C.
2501(a)), ‘‘promote a better understanding of
the American people on the part of the peo-
ples served and a better understanding of
other peoples on the part of the American
people’’;

(D) an assessment of whether the applica-
tion of such limitations have accomplished
the objectives for which they were intended;
and

(E) recommendations, if any, for legisla-
tion to amend provisions of the Peace Corps
Act that relate to such limitations.

(b) REPORT ON WORK ASSIGNMENTS OF VOL-
UNTEERS.—
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(1) IN GENERAL.—Not later than 180 days
after the date of the enactment of this Act,
the Director of the Peace Corps shall submit
to the appropriate congressional committees
a report on the extent to which the work as-
signments of Peace Corps volunteers fulfill
the commitment of the Peace Corps to en-
suring that—

(A) such assignments are well developed,
with clear roles and expectations; and

(B) volunteers are well-suited for their as-
signments.

(2) CONTENTS.—The report described in
paragraph (1) shall include—

(A) an assessment of the extent to which
agreements between the Peace Corps and
host countries delineate clear roles for vol-
unteers in assisting host governments to ad-
vance their national development strategies;

(B) an assessment of the extent to which
the Peace Corps—

(i) recruits volunteers who have skills that
correlate with the expectations cited in the
country agreements; and

(ii) assigns such volunteers to such posts;

(C) a description of the procedures in place
for determining volunteer work assignments
and minimum standards for such assign-
ments;

(D) the results of a survey of volunteers on
health, safety, and security issues and of sat-
isfaction surveys, which are to be conducted
after the date of the enactment of this Act;
and

(E) an assessment of the plan of the Peace
Corps to increase the number of volunteers
who are assigned to projects in sub-Saharan
Africa, Asia, and the Western Hemisphere,
particularly among communities of African
descent within countries in the Western
Hemisphere, that help combat HIV/AIDS and
other global infectious diseases.

SEC. 7. DEFINITION OF APPROPRIATE CONGRES-
SIONAL COMMITTEES.

In this Act, the term ‘‘appropriate congres-
sional committees’ means the Committee on
Foreign Relations of the Senate and the
Committee on International Relations of the
House of Representatives.

By Mrs. HUTCHISON:

S. 2455. A bill to amend title IT of the
Social security Act to repeal the wind-
fall elimination provision and protect
the retirement of public servants; to
the Committee on Finance.

Mrs. HUTCHISON. Mr. President, I
ask unanimous consent that the text of
the bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2455

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Public Serv-
ant Retirement Protection Act”.

SEC. 2. REPEAL OF CURRENT WINDFALL ELIMI-
NATION PROVISION.

Paragraph (7) of section 215(a) of the Social
Security Act (42 U.S.C. 415(a)(7)) is repealed.
SEC. 3. REPLACEMENT OF THE WINDFALL ELIMI-

NATION PROVISION WITH A FOR-
MULA EQUALIZING BENEFITS FOR
CERTAIN INDIVIDUALS WITH NON-
COVERED EMPLOYMENT.

(a) SUBSTITUTION OF PROPORTIONAL FOR-
MULA FOR FORMULA BASED ON COVERED POR-
TION OF PERIODIC BENEFIT.—

(1) IN GENERAL.—Section 215(a) of the So-
cial Security Act (as amended by section 2 of
this Act) is amended further by inserting
after paragraph (6) the following new para-
graph:
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“(M(A) In the case of an individual whose
primary insurance amount would be com-
puted under paragraph (1) of this subsection,
who—

‘(i) attains age 62 after 1985 (except where
he or she became entitled to a disability in-
surance benefit before 1986 and remained so
entitled in any of the 12 months immediately
preceding his or her attainment of age 62), or

‘‘(ii) would attain age 62 after 1985 and be-
comes eligible for a disability insurance ben-
efit after 1985,
and who first becomes eligible after 1985 for
a monthly periodic payment (including a
payment determined under subparagraph (E),
but excluding (I) a payment under the Rail-
road Retirement Act of 1974 or 1937, (II) a
payment by a social security system of a for-
eign country based on an agreement con-
cluded between the United States and such
foreign country pursuant to section 233, and
(ITI) a payment based wholly on service as a
member of a uniformed service (as defined in
section 210(m)) which is based in whole or in
part upon his or her earnings for service
which did not constitute ‘employment’ as de-
fined in section 210 for purposes of this title
(hereafter in this paragraph and in sub-
section (d)(3) referred to as ‘noncovered serv-
ice’), the primary insurance amount of that
individual during his or her concurrent enti-
tlement to such monthly periodic payment
and to old-age or disability insurance bene-
fits shall be computed or recomputed under
subparagraph (B) or subparagraph (D) (as ap-
plicable).

‘“(B) In the case of an individual who first
performs service described in subparagraph
(A) after the 12th calendar month following
the date of the enactment of the Public Serv-
ant Retirement Protection Act, if paragraph
(1) of this subsection would apply to such in-
dividual (except for subparagraph (A) of this
paragraph), the individual’s primary insur-
ance amount shall be the product derived by
multiplying—

‘(i) the individual’s primary insurance
amount, as determined under paragraph (1)
of this subsection and subparagraph (C)(i) of
this paragraph, by

‘‘(ii) a fraction—

“(I) the numerator of which is the individ-
ual’s average indexed monthly earnings (de-
termined without regard to subparagraph
(C)(1)), and

‘““(II) the denominator of which is an
amount equal to the individual’s average in-
dexed monthly earnings (as determined
under subparagraph (C)(i)),
rounded, if not a multiple of $0.10, to the
next lower multiple of $0.10.

“(C)d) For purposes of determining an in-
dividual’s primary insurance amount pursu-
ant to subparagraph (B)(i), the individual’s
average indexed monthly earnings shall be
determined by treating all service performed
after 1950 on which the individual’s monthly
periodic payment referred to in subpara-
graph (A) is based (other than noncovered
service as a member of a uniformed service
(as defined in section 210(m))) as ‘employ-
ment’ as defined in section 210 for purposes
of this title (together with all other service
performed by such individual consisting of
‘employment’ as so defined).

‘‘(ii) For purposes of determining average
indexed monthly earnings as described in
clause (i), the Commissioner of Social Secu-
rity shall provide by regulation for a method
for determining the amount of wages derived
from service performed after 1950 on which
the individual’s periodic benefit is based and
which is to be treated as ‘employment’ solely
for purposes of clause (i). Such method shall
provide for reliance on employment records
which are provided to the Commissioner and
which constitute a reasonable basis for
treatment of service as ‘employment’ for
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such purposes, together with such other in-
formation received by the Commissioner as
the Commissioner may consider appropriate
as a reasonable basis for treatment of service
as ‘employment’ for such purposes.

“(D)(1) In the case of an individual who has
performed service described in subparagraph
(A) during or before the 12th calendar month
following the date of the enactment of the
Public Servant Retirement Protection Act,
if paragraph (1) of this subsection would
apply to such individual (except for subpara-
graph (A) of this paragraph), there shall first
be computed an amount equal to the individ-
ual’s primary insurance amount under para-
graph (1) of this subsection, except that for
purposes of such computation the percentage
of the individual’s average indexed monthly
earnings established by subparagraph (A)(i)
of paragraph (1) shall be the percent speci-
fied in clause (ii). There shall then be com-
puted (without regard to this paragraph) a
second amount, which shall be equal to the
individual’s primary insurance amount
under paragraph (1) of this subsection, ex-
cept that such second amount shall be re-
duced by an amount equal to one-half of the
portion of the monthly periodic payment
which is attributable to noncovered service
performed after 1956 (with such attribution
being based on the proportionate number of
years of such noncovered service) and to
which the individual is entitled (or is deemed
to be entitled) for the initial month of his or
her concurrent entitlement to such monthly
periodic payment and old-age or disability
insurance benefits. There shall then be com-
puted (without regard to this paragraph) a
third amount, which shall be equal to the in-
dividual’s primary insurance amount deter-
mined under subparagraph (B) as if subpara-
graph (B) applied in the case of such indi-
vidual. The individual’s primary insurance
amount shall be the largest of the three
amounts computed under this subparagraph
(before the application of subsection (i)).

‘‘(ii) For purposes of clause (i), the percent
specified in this clause is—

““(I) 80.0 percent with respect to individuals
who become eligible (as defined in paragraph
(3)(B)) for old-age insurance benefits (or be-
came eligible as so defined for disability in-
surance benefits before attaining age 62) in
1986;

““(IT) 70.0 percent with respect to individ-
uals who so become eligible in 1987;

“(IIT) 60.0 percent with respect to individ-
uals who so become eligible in 1988;

“(IV) 50.0 percent with respect to individ-
uals who so become eligible in 1989; and

(V) 40.0 percent with respect to individ-
uals who so become eligible in 1990 or there-
after.

“(BE)(1) Any periodic payment which other-
wise meets the requirements of subparagraph
(A), but which is paid on other than a month-
ly basis, shall be allocated on a basis equiva-
lent to a monthly payment (as determined
by the Commissioner of Social Security),
and such equivalent monthly payment shall
constitute a monthly periodic payment for
purposes of this paragraph.

‘‘(ii) In the case of an individual who has
elected to receive a periodic payment that
has been reduced so as to provide a sur-
vivor’s benefit to any other individual, the
payment shall be deemed to be increased (for
purposes of any computation under this
paragraph or subsection (d)(3) by the amount
of such reduction.

‘‘(iii) For purposes of this paragraph, the
term ‘periodic payment’ includes a payment
payable in a lump sum if it is a commutation
of, or a substitute for, periodic payments.

“(F)(1) Subparagraph (D) shall not apply in
the case of an individual who has 30 years or
more of coverage. In the case of an indi-
vidual who has more than 20 years of cov-
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erage but less than 30 years of coverage (as
so defined), the percent specified in the ap-
plicable subdivision of subparagraph (D)(ii)
shall (if such percent is smaller than the ap-
plicable percent specified in the following
table) be deemed to be the applicable percent
specified in the following table:

“If the number of The applicable

such individual’s percent is:

years of coverage

(as so defined) is:
29 . 85 percent
28 80 percent
27 75 percent
26 70 percent
25 65 percent
24 60 percent
23 55 percent
22 50 percent
21 45 percent

‘“(ii) For purposes of clause (i), the term
‘year of coverage’ shall have the meaning
provided in paragraph (1)(C)(ii), except that
the reference to ‘15 percent’ therein shall be
deemed to be a reference to ‘25 percent’.

‘“(G) An individual’s primary insurance
amount determined under this paragraph
shall be deemed to be computed under para-
graph (1) of this subsection for the purpose of
applying other provisions of this title.

‘“(H) This paragraph shall not apply in the
case of an individual whose eligibility for
old-age or disability insurance benefits is
based on an agreement concluded pursuant
to section 233 or an individual who on Janu-
ary 1, 1984—

‘(i) is an employee performing service to
which social security coverage is extended
on that date solely by reason of the amend-
ments made by section 101 of the Social Se-
curity Amendments of 1983; or

‘(ii) is an employee of a nonprofit organi-
zation which (on December 31, 1983) did not
have in effect a waiver certificate under sec-
tion 3121(k) of the Internal Revenue Code of
1954 and to the employees of which social se-
curity coverage is extended on that date
solely by reason of the amendments made by
section 102 of that Act, unless social security
coverage had previously extended to service
performed by such individual as an employee
of that organization under a waiver certifi-
cate which was subsequently (prior to De-
cember 31, 1983) terminated.”’.

(2) CONFORMING AMENDMENTS.——

(A) Section 215(d)(3) of such Act (42 U.S.C.
415(d)(3)) is amended—

(i) by striking ‘‘subsection (a)(7)(C)”’ each
place it appears and inserting ‘‘subsection
@) (M(E)”;

(ii) by striking ‘‘subparagraph (E)”’ and in-
serting ‘‘subparagraph (H)’; and

(iii) by striking ‘‘subparagraph (D)’ and in-
serting ‘‘subparagraph (F)@{d)”.

(B) Section 215(f)(9)(A) of such Act (42
U.S.C. 415(f)(9)(A)) is amended by striking
“(@)(M(C)” and inserting “(a)(T)(E)”.

SEC. 4. EFFECTIVE DATE.

The amendments made by this Act shall
apply with respect to monthly insurance
benefits for months commencing with or
after the 12th calendar month following the
date of the enactment of this Act. Notwith-
standing section 215(f) of the Social Security
Act, the Commissioner of Social Security
shall recompute primary insurance amounts
to the extent necessary to carry out the
amendments made by this Act.

By Mr. REID (for himself and Mr.
ENSIGN):

S. 2458. A Dbill to provide for the con-
veyance of certain public lands in and
around historic mining townsites in
Nevada, and for other purposes; to the
Committee on Energy and Natural Re-
sources.
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Mr. REID. Mr. President, I rise today
on behalf of myself and Senator ENSIGN
to introduce the Nevada Mining Town-
site Conveyance Act, which will ad-
dress an important public land issue in
rural Nevada. As you may know, the
Federal Government controls over 87
percent of the State of Nevada. That’s
more than 61 million acres of land.
This fact makes it necessary for our
State and our communities to pursue
Federal remedies for problems that in
other States can be handled in a much
more expeditious manner. With this in
mind, Senator ENSIGN and I look for-
ward to working with our colleagues to
pass this common-sense legislation in a
bipartisan and timely fashion.

Two rural counties in Nevada have
asked for our help in settling long-
standing trespass issues that hurt 2
historic mining communities. The
towns of Ione and Gold Point have been
continuously occupied for over 100
years. Many residents live on land that
their families have ostensibly owned
for many decades. These citizens have
paid their property taxes and made im-
provements to their properties, reha-
bilitated historic structures and built
new ones.

The documents by which many of
these people claim possession of the
properties date back many years. In
fact, some of the deeds are historic doc-
uments themselves. Yet because many
of these documents do not satisfy mod-
ern requirements for demonstrating
land title, they have been deemed in-
valid. In other words, the Bureau of
Land Management has determined that
some of the residents of Ione and Gold
Point are trespassing on Federal land.
This unfortunate situation puts the
BLM at odds with the local residents
and county governments.

Nye County, Esmeralda County, and
the BLM have worked together for al-
most 10 years to come up with a solu-
tion to this problem. All of these par-
ties support the legislation that we
offer today as a solution to these land
ownerships conflicts, and as a means of
promoting responsible resource man-
agement. All of the land included in
our bill has been identified by the BLM
for disposal.

Our legislation represents the first of
a two-part solution. Under this bill,
specified lands within the historic min-
ing townsites of Ione and Gold Point
would be conveyed to the respective
counties. Under the provisions of a
State law passed several years ago in
Nevada, the counties will then re-con-
vey the land to these people or entities
who can demonstrate ownership or
longstanding occupancy of specific
land parcels.

The sum of our bill is that it conveys
for no consideration approximately 760
acres in Ione and Gold Point to the
counties of Nye and Esmeralda. As a
condition of the conveyance, all his-
toric and cultural resources contained
in the townsites shall be preserved and
protected under applicable Federal and
State law. These conveyances will ben-
efit the agencies that manage Nevada’s
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vast Federal lands as well as the proud
citizens of our rural communities. We
sincerely hope that our colleagues will
support this legislation. It is a prac-
tical solution that deserves swift pas-
sage. We salute the Bureau of Land
Management, the counties, and the
local residents for their cooperation
and hard work in crafting this excel-
lent compromise.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Nevada Min-
ing Townsite Conveyance Act’.

SEC. 2. DISPOSAL OF PUBLIC LANDS IN MINING
TOWNSITES, ESMERALDA AND NYE
COUNTIES, NEVADA.

(a) FINDINGS.— Congress finds the fol-
lowing:

(1) The Federal Government owns real
property in and around historic mining
townsites in the counties of Esmeralda and
Nye in the State of Nevada.

(2) While the real property is under the ju-
risdiction of the Secretary of the Interior,
acting through the Bureau of Land Manage-
ment, some of the real property land has
been occupied for decades by persons who
took possession by purchase or other docu-
mented and putatively legal transactions,
but whose continued occupation of the real
property constitutes a ‘‘trespass’® upon the
title held by the Federal Government.

(3) As a result of the confused and con-
flicting ownership claims, the real property
is difficult to manage under multiple use
policies and creates a continuing source of
friction and unease between the Federal Gov-
ernment and local residents.

(4) All of the real property is appropriate
for disposal for the purpose of promoting ad-
ministrative efficiency and effectiveness,
and the Bureau of Land Management has al-
ready identified certain parcels of the real
property for disposal.

(5) Some of the real property contains his-
toric and cultural values that must be pro-
tected.

(6) To promote responsible resource man-
agement of the real property, certain parcels
should be conveyed to the county in which
the property is situated in accordance with
land use management plans of the Bureau of
Land Management so that the county can,
among other things, dispose of the property
to persons residing on or otherwise occu-
pying the property.

(b) MINING TOWNSITE DEFINED.—In this sec-
tion, the term ‘“‘mining townsite’’ means real
property in the counties of Esmeralda and
Nye, Nevada, that is owned by the Federal
Government, but upon which improvements
were constructed because of a mining oper-
ation on or near the property and based upon
the belief that—

(1) the property had been or would be ac-
quired from the Federal Government by the
entity that operated the mine; or

(2) the person who made the improvement
had a valid claim for acquiring the property
from the Federal Government.

(¢) CONVEYANCE AUTHORITY.—

(1) IN GENERAL.—Notwithstanding sections
202 and 203 of the Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1712, 1713),
the Secretary of the Interior, acting through
the Bureau of Land Management, shall con-
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vey, without consideration, all right, title,
and interest of the United States in and to
mining townsites (including improvements
thereon) identified for conveyance on the
maps entitled ‘“Original Mining Townsite
Ione Land Disposal Map Nye County’ and
““‘Original Mining Townsite Gold Point Land
Disposal Map Esmeralda County’ dated Oc-
tober 29, 2003.

(2) AVAILABILITY OF MAPS.—The maps re-
ferred to in paragraph (1) shall be on file and
available for public inspection in the appro-
priate offices of the Secretary of the Inte-
rior, including the office of the Bureau of
Land Management located in the State of
Nevada.

(d) RECIPIENTS.—

(1) ORIGINAL RECIPIENT.—Subject to para-
graph (2), the conveyance of a mining town-
site under subsection (c) shall be made to the
county in which the mining townsite is situ-
ated.

(2) RECONVEYANCE TO OCCUPANTS.—In the
case of a mining townsite conveyed under
subsection (c¢) for which a valid interest is
proven by one or more persons, under the
provisions of Nevada Revised Statutes Chap-
ter 244, the county that received the mining
townsite under paragraph (1) shall reconvey
the property to that person or persons by ap-
propriate deed or other legal conveyance as
provided in that State law. For purposes of
proving a valid interest, the person making
the claim must have occupied the mining
townsite for at least 15 years immediately
before the date of the enactment of this Act.
The county is not required to recognize a
claim under this paragraph submitted more
than 10 years after the date of the enactment
of this Act.

(e) PROTECTION OF HISTORIC AND CULTURAL
RESOURCES.—AS a condition on the convey-
ance or reconveyance of a mining townsite
under subsection (c¢), all historic and cultural
resources (including improvements) on the
mining townsite shall be preserved and pro-
tected in accordance with applicable Federal
and State law.

(f) VALID EXISTING RIGHTS.—The convey-
ance of a mining townsite under this section
shall be subject to valid existing rights, in-
cluding any easement or other right-of-way
or lease in existence as of the date of the
conveyance. All valid existing rights and in-
terests of mining claimants shall be main-
tained, unless those rights or interests are
deemed abandoned and void or null and void
under—

(1) section 2320 of the Revised Statutes (30
U.S.C. 21 et seq);

(2) the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. 1701 et seq); or

(3) subtitle B of title X of the Omnibus
Budget Reconciliation Act of 1993 (30 U.S.C.
28(f)—(k)), including regulations promulgated
under section 3833.1 of title 43, Code of Fed-
eral Regulations or any successor regulation.

(g) SURVEY.—A mining townsite to be con-
veyed by the United States under this sec-
tion shall be sufficiently surveyed to legally
describe the land for patent conveyance.

(h) RELEASE.—On completion of the con-
veyance of a mining townsite under sub-
section (c), the United States shall be re-
lieved from liability for, and shall be held
harmless from, any and all claims arising
from the presence of improvements and ma-
terials on the conveyed property.

(i) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to the
Secretary of the Interior such amounts as
may be necessary to carry out the convey-
ances required by this section, including
funds to cover the costs of cadastral and
mineral surveys, mineral potential reports,
hazardous materials, biological, cultural and
archaeological clearances, validity examina-
tions and other expenses incidental to the
conveyances.
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By Mr. ROCKEFELLER:

S. 2459. A bill to authorize the Sec-
retary of Homeland Security to award
research and equipment grants, to pro-
vide a tax credit for employers who
hire temporary workers to replace em-
ployees receiving first responder train-
ing, to provide school-based mental
health training, and for other purposes;
to the Committee on Finance.

Mr. ROCKEFELLER. Mr. President, I
am proud today to introduce the Com-
munity Security Act of 2004. This bill
is intended to help prepare our Nation
to cope with future disasters, as well as
help the daily work of our first re-
sponders, by adequately training and
equipping them, and by increasing Fed-
eral investments in relevant research
and development. While much of the
bill applies generally to all first re-
sponders, this legislation gives special
emphasis to the role of volunteer first
responders.

As my colleagues surely know, volun-
teers make up a very significant por-
tion of our Nation’s fire service, as well
as emergency medical personnel and,
to a somewhat lesser degree, law en-
forcement. The role of volunteers is es-
pecially prominent in rural areas, such
as in my State of West Virginia. Mak-
ing certain that local governments can
recruit and retain first responders, and
that once serving, these dedicated men
and women have the necessary tools,
are essential factors in protecting our
communities.

Inspiration for much of this bill came
from the West Virginia Summit on
Homeland Security, which I hosted in
November of last year, and from the
numerous roundtable discussions I
have had with my State’s first respond-
ers since the terrorist attacks on our
country on September 11, 2001. During
the Summit and in the discussions that
preceded it, first responders, educators,
health officials, and local elected offi-
cials from around West Virginia pro-
vided me with thoughtful analysis of
what works in Federal assistance pro-
grams, what doesn’t, and what has been
completely lacking.

Although the President and Congress
have made great strides in improving
our homeland security, there are still
gaping holes in our level of prepared-
ness that must be filled. For the most
part, the Federal Government is the
only source of funding for this work;
work that must be done. This legisla-
tion is based on what first responders
have told me they need and is intended
to address these needs.

What was reiterated in meeting after
meeting was that the gaps were many,
and that additional State funding was
unlikely. As almost every State in the
Union faces budget shortfalls, I expect
my colleagues have heard much the
same thing. First responders and local
politicians need to recruit and train
volunteers; they need the Federal Gov-
ernment to help them supply these
men and women with basic lifesaving
and interoperable communication
equipment; and they need help in fos-
tering cooperation among not only the
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different professions within the first
responder community, but between
first responders and the education and
social service communities.

Many areas of concern were discussed
and it became clear to me that no one
program could address all of them. In-
stead of introducing a number of small
bills, I've put together a package of
legislation that contains several argu-
ably unrelated provisions that have
one thing in common—each is designed
to improve homeland security at the
local level.

In West Virginia and across the Na-
tion, the numbers of volunteer first re-
sponders have been dwindling due to a
number of factors—National Guard and
Reserve call-ups and changing Amer-
ican lifestyles that leave little time for
the serious commitment necessary to
be a first responder. It is believed that
many more people would volunteer, or
would continue in their service as vol-
unteers, if there were a way to carve
out more time for the training in-
volved. In addition to basic training,
West Virginia and other states require
additional training for first responders
who choose to serve in units special-
izing in Weapons of Mass Destruction
(WMD) response, or mitigation of bio-
hazards and chemical releases. In fact,
Secretary Ridge has cited West Vir-
ginia’s homeland security plan, includ-
ing development of highly trained Re-
gional Response Teams, as an example
for other States to follow.

The problem is, earning the right to
be part of one of these teams—made up
of the best of the best in their respec-
tive disciplines—requires training that
most volunteers, who are holding down
full-time jobs in addition to their pub-
lic service and family responsibilities,
cannot find the time for, or in some
cases, afford. For example, West Vir-
ginia’s Regional Response Team mem-
bers are required, within the first two
years, to complete 200 hours of special-
ized training over and above what is al-
ready required in their roles as fire-
fighters or EMTs. For many volunteer
first responders, this time commitment
is difficult to meet but, for those whose
jurisdictions do not pay training costs,
it is impossible to justify.

To remedy this situation, this bill
creates two tax incentives: a business
credit to encourage small businesses to
allow their volunteer first responder
employees to take time off for train-
ing, and a personal deduction for the
first responders themselves, when
training and related expenses are not
reimbursed by their State or local gov-
ernment.

My conversations with West Virginia
first responders and local officials have
also taught me that even when a State
is well prepared or, in the case of West
Virginia, exceptionally prepared, gaps
can still exist at the local level which
put citizens at risk. Some local first re-
sponder units, especially those in rural
areas, do not feel as prepared as they
know they should be. For example, a
recent report found that most fire de-
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partments across the country had only
enough radios for one-half of the fire-
fighters on a shift and breathing
apparatuses for only one-third. With-
out these basics, these brave men and
women are not adequately equipped to
respond to a house fire and are at a se-
rious disadvantage when responding to
a critical incident.

Similarly, some firehouses and police
stations lack Dbasic telecommuni-
cations equipment. I have been con-
cerned for some time that many of our
police departments in rural areas were
operating without the crime-fighting
tools at their disposal that computers
and high-speed Internet connections
offer. So, while I was not necessarily
surprised, I was a little troubled that
the lack of modern telecommuni-
cations equipment—computer hard-
ware, Internet service and e-mail, and
multiple phone and fax lines—was ham-
pering the ability of fire departments
and EMS units to serve their commu-
nities. Given the wealth of information
available and the greater amounts of
first responder work conducted over
the Internet, these basic office tools
are essential to guarantee the safety
and protection of our citizens. For in-
stance, where this equipment is avail-
able, some first responder training is
now being done over the Internet, sav-
ing departments time and money.
Rural firehouses are probably the ones
least likely to have an Internet-acces-
sible computer and are also the least
likely to be able to fund a longer trip
to a fire school.

So, this legislation requires the Sec-
retary of Homeland Security to assess
the critical needs of a first responder
unit, from personal safety equipment
to office machines, and establishes a
grant program to provide the basic
equipment essential for carrying out
the constantly expanding responsibil-
ities of local first responders. The Sec-
retary is to give emphasis to those de-
partments most in need. These depart-
ments will often, but not always, be
rural departments.

The other areas I cover in this bill
are a bit of a departure from standard
measures to increase funding and pro-
vide better equipment for first respond-
ers. They are, I believe, no less impor-
tant to the goal of improving the safe-
ty and security of our towns and cities.
Again, my conversations with people
on the front lines—in this instance
teachers and academic experts on
homeland security and mental health—
inspired these provisions.

Our communities have had to adjust
to some new realities. Our schools find
themselves thrust into a role in dis-
aster preparedness and response that
most educators never before consid-
ered. When I asked school personnel
what was needed to improve the cir-
cumstance of schools in homeland se-
curity preparation, response, and miti-
gation efforts, I was surprised to hear
their answer—mental health profes-
sionals in the schools and training for
school staff in mental health issues.
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This bill works to address these com-
munity needs in two ways. First, in the
unfortunate event that a school is the
scene of a disaster, or is called upon to
assist a community in response to a
disaster elsewhere, this bill provides
that community with a reimbursement
mechanism for related expenses. Sec-
ond, the bill creates a sustainable pro-
gram to provide school-based mental
health services to all students. I am
convinced that having mental health
professionals in schools to train stu-
dents and faculty about disaster avoid-
ance and preparation makes for safer,
healthier schools and more stable com-
munities.

Our institutions of higher learning
are already contributing to homeland
security. The Department of Homeland
Security has a program of university-
based research, and this legislation
proposes to expand it with a new re-
search grant program to supplement
the surprising dearth of research that
has been conducted on human factors
in homeland security, including first
responder group dynamics, citizens’ re-
sponse to disasters, and the human fac-
tors behind preparation efforts. We
know that a primary goal of terrorists
is to disrupt social systems, and this
social disruption is often more dev-
astating to a community then the at-
tack itself. I have actively supported
both basic and applied scientific re-
search throughout my Senate career,
and I believe science should guide pol-
icy. This research grant program will
fund research on how terrorism and the
threat of terrorism impacts the aver-
age citizen, how the inevitable societal
disruption can be mitigated, and will
help guide disaster planning and opti-
mize the performance of first responder
units and the systems designed to as-
sist them.

Historically, some States have bene-
fited more than others under tradi-
tional grant systems and in response to
that situation, our leading science
funding organizations have developed
special programs to encourage the
growth of research in under rep-
resented states. For example, the Na-
tional Science Foundation designed the
Experimental Program to Stimulate
Competitive Research to support aca-
demic research and development across
the nation and to counteract the trend
that concentrated research expertise in
a few states. This bill allows for a simi-
lar program to be developed within the
Department of Homeland Security.
Homeland security is regional and re-
search and personnel expertise must be
distributed around the country. Unfor-
tunately, terrorist threats against the
United States are not restricted to a
single geographic area, terrorist group,
or method of threat. Terrorism is pos-
sible in many parts of our country that
have never had to prepare for, or re-
spond to, such attacks. Addressing
these threats requires regional and
local expertise; thus the homeland
security- related scientific and techno-
logical workforce and training must
not be overly centralized.



S5958

Our country has worked extraor-
dinarily hard to prepare for disaster.
The Local Preparation Act is designed
to assist these preparation efforts by
guaranteeing adequate numbers of first
responders, providing them with the
training and protection they need, and
improving the safety and security of
our communities. Local preparation is
the bedrock of our state-wide and na-
tional efforts. I firmly believe these
goals will be achieved through the in-
novative programs contained in this
bill. T want to thank Summit partici-
pants as well as the men and women
who have taken time out of their busy
schedules to help work through the
best way to design these new programs.
Also, I want to thank first responders,
both volunteer and career. After all,
they are the original inspiration for
this bill.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2459

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Community
Security Act”.

SEC. 2. TAX INCENTIVES TO FACILITATE TRAIN-
ING OR DISASTER RESPONSE BY IN-
DIVIDUALS SERVING AS VOLUNTEER
FIRST RESPONDERS.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Seventy percent of our Nation’s fire-
fighters are volunteers, as are many emer-
gency medical service and police personnel.

(2) States rely heavily on the services of
these volunteer first responders.

(3) Many career first responders begin as
volunteers.

(4) Volunteer first responders need the
same preparation and training as career first
responders. Advanced training is frequently
required before volunteer first responders
can be fully integrated in a State homeland
security plan.

(5) The training and duties of volunteer
first responders sometimes conflict with
their regular employment for significant pe-
riods of time, such as in cases of out-of-State
training and disaster response. In these cases
employers may need to hire temporary re-
placement workers or incur other related
costs while the volunteer responders are
away from work. The burden of temporarily
replacing these employees is particularly
great for small and single-employer busi-
nesses.

(b) VOLUNTEER FIRST RESPONDER CREDIT.—

(1) IN GENERAL.—Subpart D of part IV of
subchapter A of chapter 1 (relating to busi-
ness-related credits), as amended by this
Act, is amended by adding at the end the fol-
lowing:

“SEC. 45G. CREDIT TO EMPLOYERS OF VOLUN-
TEER FIRST RESPONDERS.

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the volunteer first responder em-
ployee credit is an amount equal to 50 per-
cent of the sum of—

‘(1) the employment credit with respect to
all qualified volunteer first responder em-
ployees of the taxpayer,

‘(2) in the case of a small business em-
ployer, the replacement credit with respect
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to all qualified volunteer first responder em-
ployees of the taxpayer, plus

‘“(3) the self-employment credit of a quali-
fied volunteer first responder self-employed
taxpayer.

‘“(b) EMPLOYMENT CREDIT.—For purposes of
this section—

‘(1) IN GENERAL.—The employment credit
with respect to any qualified volunteer first
responder employee of the taxpayer is an
amount equal to the lesser of—

““(A) the actual compensation amount with
respect to such employee for such taxable
year, or

“(B) $30,000.

““(2) ACTUAL COMPENSATION AMOUNT.—

‘“(A) IN GENERAL.—The term ‘actual com-
pensation amount’ means the amount of
compensation paid or incurred by the tax-
payer with respect to a qualified volunteer
first responder employee on any day when
such employee was absent from employment
for the purpose of participating in a qualified
activity.

‘“(B) COMPENSATION.—The term ‘compensa-
tion’ means any remuneration for employ-
ment, whether in cash or in kind, which is
paid or incurred by a taxpayer and which is
deductible from the taxpayer’s gross income
under section 162(a)(1).

‘“(3) LIMITATION.—No credit shall be al-
lowed under this subsection with respect to
any day that a qualified volunteer first re-
sponder employee who takes part in a quali-
fied activity was not scheduled to work (for
reason other than to participate in a quali-
fied activity).

‘‘(c) REPLACEMENT CREDIT.—For purposes
of this section.—

‘(1) IN GENERAL.—The replacement credit
with respect to any qualified volunteer first
responder employee of the taxpayer is an
amount equal to the sum of—

‘““(A) the qualified compensation with re-
spect to each qualified replacement em-
ployee of the taxpayer paid by the taxpayer
during the taxable year, and

‘(B) the qualified overtime wages paid by
the taxpayer during the taxable year.

‘“(2) LIMITATION.—The amount of the credit
allowed by reason of this subsection shall
not exceed $12,000 for any taxable year.

“(3) QUALIFIED COMPENSATION.—The term
‘qualified compensation’ means—

‘“(A) compensation which is normally con-
tingent on the qualified replacement em-
ployee’s presence for work and which is de-
ductible from the taxpayer’s gross income
under section 162(a)(1),

‘“(B) compensation which is not character-
ized by the taxpayer as vacation or holiday
pay, or as sick leave or pay, or as any other
form of pay for a nonspecific leave of ab-
sence, and

‘“(C) group health plan costs (if any) with
respect to the qualified replacement em-
ployee.

“(4) QUALIFIED REPLACEMENT EMPLOYEE.—
The term ‘qualified replacement employee’
means an individual who is hired to replace
a qualified volunteer first responder em-
ployee, but only with respect to the period
during which such employee participates in a
qualified activity, including time spent in
travel status.

“(5) QUALIFIED OVERTIME WAGES.—For pur-
poses of this section, the term ‘qualified
overtime wages’ means overtime wages paid
to an employee of the taxpayer (other than a
qualified replacement employee) for duties
normally performed by a qualified volunteer
first responder employee, but only with re-
spect to the period during which such quali-
fied volunteer first responder employee par-
ticipates in a qualified activity, including
time spent in travel status.

¢“(6) COORDINATION WITH OTHER CREDITS.—
The amount of credit otherwise allowable
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under sections 51(a) and 1396(a) with respect
to any employee shall be reduced by the
credit allowed by reason of paragraph (1)(A)
with respect to such employee.

‘(d) SELF-EMPLOYMENT CREDIT.—For pur-
poses of this section—

‘(1) IN GENERAL.—The self-employment
credit with respect to a qualified volunteer
first responder self-employed taxpayer is an
amount equal to the amount paid or incurred
by such taxpayer with respect to a qualified
self-employment replacement employee.

‘(2) QUALIFIED VOLUNTEER FIRST RE-
SPONDER SELF-EMPLOYED TAXPAYER.—The
term ‘qualified volunteer first responder self-
employed taxpayer’ means a taxpayer who—

‘““(A) has self-employment income (as de-
fined in section 1402) for the taxable year,
and

‘“(B) holds a volunteer position as a fire-
fighter, law enforcement official, or emer-
gency medical service provider.

*“(3) QUALIFIED SELF-EMPLOYMENT REPLACE-
MENT EMPLOYEE.—The term ‘qualified self-
employment replacement employee’ means
an individual who is hired to replace the
qualified volunteer first responder self-em-
ployed taxpayer, but only with respect to the
period during which such taxpayer partici-
pates in a qualified activity, including time
spent in travel status.

‘“(e) DEFINITIONS AND OTHER RULES.—For
purposes of this section—

‘(1) QUALIFIED VOLUNTEER FIRST RE-
SPONDER EMPLOYEE.—The term ‘qualified vol-
unteer first responder employee’ means an
individual who—

‘“(A) has been an employee of the taxpayer
for the 91-day period immediately preceding
the period during which the employee par-
ticipates in a qualified activity, and

‘“(B) holds a volunteer position as a fire-
fighter, law enforcement official, or emer-
gency medical service provider.

““(2) QUALIFIED ACTIVITY.—The term ‘quali-
fied activity’ means—

““(A) training with respect to duties per-
formed in connection with the volunteer po-
sition of the qualified volunteer first re-
sponder employee or qualified volunteer first
responder self-employed taxpayer, and

‘“(B) the performance of duties in connec-
tion with the volunteer position of the quali-
fied volunteer first responder employee or
qualified volunteer first responder self-em-
ployed taxpayer, but only to the extent that
such duties take not less than 1 day to per-
form.

¢“(3) SMALL BUSINESS EMPLOYER.—

‘““(A) IN GENERAL.—The term ‘small busi-
ness employer’ means, with respect to any
taxable year, any employer who employed an
average of 200 or fewer employees on busi-
ness days during such taxable year.

‘“(B) CONTROLLED GROUPS.—For purposes of
subparagraph (A), all persons treated as a
single employer under subsection (b), (c),
(m), or (o) of section 414 shall be treated as
a single employer.”’.

(2) CREDIT MADE PART OF GENERAL BUSINESS
CREDIT.—Section 38(b) of the Internal Rev-
enue Code of 1986 is amended by striking
“plus’ at the end of paragraph (14), by strik-
ing the period at the end of paragraph (15)
and inserting ¢, plus’, and by adding at the
end the following new paragraph:

‘‘(16) the volunteer first responder em-
ployee credit determined under section
45G.”.

(3) TRANSITION RULE.—Section 39(d) of the
Internal Revenue Code of 1986 is amended by
adding at the end the following new para-
graph:

“(11) NO CARRYBACK OF VOLUNTEER FIRST
RESPONDER EMPLOYEE CREDIT BEFORE ENACT-
MENT.—No portion of the unused business



May 20, 2004

credit for any taxable year which is attrib-
utable to the volunteer first responder em-
ployee credit determined under section 45G
may be carried back to a taxable year begin-
ning before January 1, 2004.”.

(4) DENIAL OF DOUBLE BENEFIT.—Section
280C(a) of the Internal Revenue Code of 1986
(relating to rule for employment credits) is
amended

(A) by inserting ‘‘or compensation” after
“‘salaries’’, and

(B) by inserting ‘‘45G,”’, after ‘‘45A(a),”.

(5) CONFORMING AMENDMENT.—The table of
sections for subpart D of part IV of sub-
chapter A of chapter 1 of the Internal Rev-
enue Code of 1986 is amended by adding at
the end the following new item:

‘“Sec. 45G. Credit to employers of volunteer
first responders.”.

(6) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to tax-
able years beginning after December 31, 2003.

(c) DEDUCTION FOR CERTAIN EXPENSES OF
VOLUNTEER FIRST RESPONDERS.—

(1) DEDUCTION FOR TRAVEL EXPENSES.—

(A) DEDUCTION ALLOWED.—Section 162 (re-
lating to certain trade or business expenses)
is amended by redesignating subsection (q)
as subsection (r) and inserting after sub-
section (p) the following new subsection:

‘(q) TREATMENT OF EXPENSES OF VOLUN-
TEER FIRST RESPONDERS.—For purposes of
subsection (a)(2), in the case of an individual
who participates in a qualified activity
(within the meaning of section 45G(e)(2)) as a
volunteer first responder (within the mean-
ing of section 224) at any time during the
taxable year, such individual shall be
deemed to be away from home in the pursuit
of a trade or business for any period during
which such individual is away from home in
connection with such participation.”.

(B) DEDUCTION ALLOWED WHETHER OR NOT
TAXPAYER ELECTS TO ITEMIZE.—Section
62(a)(2) (relating to certain trade and busi-
ness deductions of employees) is amended by
adding at the end the following new subpara-
graph:

‘“(F) CERTAIN EXPENSES OF VOLUNTEER
FIRST RESPONDERS.—The deductions allowed
by section 162 which consist of expenses, de-
termined at a rate not in excess of the rates
for travel expenses (including per diem in
lieu of subsistence) authorized for employees
of agencies under subchapter I of chapter 57
of title 5, United States Code, paid or in-
curred by the taxpayer in connection with
participation in qualified activities (as de-
fined in section 45G(e)(2)) as a volunteer first
responder for any period during which such
individual is more than 100 miles away from
home in connection with such qualified ac-
tivities.”.

(2) DEDUCTION FOR TRAINING EXPENSES.—

(A) IN GENERAL.—Part VII of subchapter B
of chapter 1 of the Internal Revenue Code of
1986 (relating to additional itemized deduc-
tion for individuals) is amended by redesig-
nating section 224 as section 225 and by in-
serting after section 223 the following new
section:

“SEC. 224. CERTAIN EXPENSES OF VOLUNTEER
FIRST RESPONDERS.

‘‘(a) IN GENERAL.—In the case of a volun-
teer first responder, there shall be allowed as
a deduction an amount equal to the expenses
paid or incurred by the volunteer first re-
sponder necessary for training with respect
to duties performed in connection with the
volunteer position of such volunteer first re-
sponder.

“(b) VOLUNTEER FIRST RESPONDER.—For
purposes of this section, the term ‘volunteer
first responder’ means an individual who
holds a volunteer position as a firefighter,
law enforcement official, or emergency med-
ical service provider.”.
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(B) DEDUCTION ALLOWED WHETHER OR NOT
TAXPAYER ELECTS TO ITEMIZE.—Section 62(a)
of such Code (relating to adjusted gross in-
come) is amended by adding at the end the
following new section:

““(20) VOLUNTEER FIRST RESPONDER TRAINING
EXPENSES.—The deduction allowed by section
224.7.

(C) CONFORMING AMENDMENT.—The table of
section for part VII of subchapter B of chap-
ter 1 of such Code is amended by striking the
item relating to section 224 and inserting the
following:

‘‘Sec. 224. Certain expenses of volunteer first
responders.
““Sec. 225. Cross reference.”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to tax-
able years beginning after December 31, 2003.
SEC. 3. CRITICAL NEED GRANTS FOR FIRST RE-

SPONDERS.

(a) FINDINGS.—Congress
lowing:

(1) According to a report by the Council on
Foreign Relations Independent Task Force,
first responders in the United States are un-
derfunded and unprepared for future natural,
technological, and human-caused disasters.

(2) Local firefighters, police officers, and
emergency medical personnel are responsible
for disaster prevention, mitigation, and re-
sponse.

(3) It is essential that first responders have
basic safety equipment that is in good work-
ing order and customized, if appropriate, to
do their jobs as safely and effectively as pos-
sible.

(4) All first responder operation centers
need basic communications equipment, in-
cluding—

(A) multiple touch-tone phone lines;

(B) a fax machine with a dedicated phone
line;

(C) a computer with a high-speed connec-
tion to the Internet; and

(D) personal communication devices for
shift supervisors, their commanders, and all
first responders in a work unit.

(b) PURPOSE.—The purpose of this section
is to establish a competitive grant program
within the Department of Homeland Secu-
rity to provide first responders with the
basic equipment needed to accomplish their
homeland security goals.

(¢) LOCAL CRITICAL NEED HOMELAND SECU-
RITY GRANTS FOR FIRST RESPONDERS.—Title
V of the Homeland Security Act of 2002 (6
U.S.C. 311 et seq.) is amended by adding at
the end the following:

“SEC. 510. LOCAL CRITICAL NEED HOMELAND SE-
CURITY GRANTS FOR FIRST RE-
SPONDERS.

‘‘(a) DEFINITIONS.—As used in this section,
the following definitions shall apply:

‘(1) BASIC PERSONAL EQUIPMENT.—The term
‘basic personal equipment’ means equipment
necessary to achieve the standard of basic
preparedness established by the Under Sec-
retary for Emergency Preparedness and Re-
sponse under subsection (d), including—

‘‘(A) personal breathing apparatus;

‘“(B) protective equipment; and

“(C) bulletproof vests.

‘(2) COMMUNICATIONS ENHANCEMENT.—The
term ‘communications enhancement’ means
improvements to local first responder com-
munications systems that are necessary to
achieve the standard of basic preparedness
established by the Under Secretary for
Emergency Preparedness and Response under
subsection (d), including the development or
enhancement of—

‘“(A) emergency operations centers;

‘(B) processes and facilities for informa-
tion sharing among different levels and first
responder units; and
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“(C) communications capabilities within
individual firehouses, police precincts, or
other centers of emergency operation.

‘“(b) STANDARD OF BASIC PREPAREDNESS.—
Not later than September 30, 2005, the Under
Secretary for Emergency Preparedness and
Response shall establish a standard of basic
preparedness for local first responders, which
shall provide for maximum State flexibility.

‘“(c) GRANTS AUTHORIZED.—The Secretary
may award need-based, competitive grants to
States and units of local government to be
used for basic personal equipment and com-
munications enhancement needed to perform
their disaster response, mitigation, and re-
covery missions.

“(d) APPLICATION.—

‘(1) IN GENERAL.—Each eligible entity de-
siring a grant under this section shall sub-
mit an application to the Under Secretary
for Emergency Preparedness and Response at
such time, in such manner, and containing
such information, including the safety and
communications equipment to be purchased
with grant funds, as the Under Secretary
may reasonably require.

*(2) PRIORITY.—

‘““(A) IN GENERAL.—The Under Secretary
shall give the highest priority to applicants
demonstrating the greatest need for basic
personal equipment and communication en-
hancements when compared to the standard
of basic preparedness established under sub-
section (d).

‘(B) INTERIM PRIORITY.—Until a standard
of basic preparedness is established under
subsection (d), the Secretary shall give high-
est priority to applicants that demonstrate
the greatest need for basic personal equip-
ment and communication enhancements
when compared to the standard under con-
sideration.

‘“(3) EVALUATION PLANS.—The Secretary
shall use evaluation plans under consider-
ation to help determine which applicants
will receive grants under this section.

‘‘(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated, for
each of fiscal years 2005 through 2007, such
sums as may be necessary to carry out this
section, which shall remain available until
expended.”’.

SEC. 4. SAFE SCHOOLS THROUGH
HEALTH PROGRAM.

(a) GRANTS AUTHORIZED.—Subpart 2 of part
A of title IV of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 7131
et seq.) is amended by adding at the end the
following:

“SEC. 4131. MENTAL HEALTH PROGRAMS.

‘‘(a) PURPOSE.—The purpose of this section
is to provide grants to States and local edu-
cational agencies—

‘(1) to prepare for and respond to disasters
or terrorism in or impacting schools;

‘(2) to prevent avoidable disasters, such as
in-school or school-related violence;

““(3) to establish community-sustainable
mental health programs in schools; and

‘“(4) to train school personnel on mental
health issues, including disaster and ter-
rorism prevention, response, and mitigation.

‘““(b) FINDINGS.—Congress makes the fol-
lowing findings:

‘(1) Schools occupy a unique place in the
community. In addition to their main mis-
sion of educating children, they serve a pub-
lic education role and a role in community
organization.

‘“(2) Schools have new responsibilities in
the homeland security era and in terms of
disaster response. Schools often serve as
community meeting places, centers of oper-
ation for disaster response, and shelters, and
have a place in preventing some disasters
from happening. Schools may also be called
upon to fill novel roles in the case of a dis-
aster, such as keeping children safe after
normal school hours.
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“(3) Some disasters, such as in-school vio-
lence, are largely preventable. Mental health
professionals in schools may be able to an-
ticipate and prevent school-related disasters
and are better positioned to mitigate dis-
aster effects.

‘“(4) After any disaster, people benefit from
returning to their normal routine to what-
ever extent possible. Schools may be in the
position to mitigate disaster-related stress.

‘‘(c) DEFINITION.—In this section, the term
‘eligible entity’ means a public school or a
local educational agency.

“(d) SAFE SCHOOLS THROUGH MENTAL
HEALTH PROGRAM.—

‘(1 GRANTS AUTHORIZED.—From funds
made available to carry out this subpart
under section 4003(2), the Secretary shall
award grants to eligible entities to pay the
Federal share of the cost of carrying out the
activities described in paragraph (3).

‘‘(2) APPLICATION.—An eligible entity that
desires to receive a grant under this sub-
section shall submit an application to the
Secretary at such time, in such manner, and
accompanied by such information as the Sec-
retary may require, including a certification
that the eligible entity will provide the nec-
essary State or local funding to continue the
activities initiated with the grant during the
5-year period beginning on the date on which
such grant is awarded.

‘“(3) USES OF FUNDS.—An eligible entity
that receives a grant under this subsection
may use the grant funds to—

““(A) train elementary school and sec-
ondary school teachers, administrators, and
other professionals to—

‘(i) identify and prevent avoidable disas-
ters; and

‘“(ii) assist children in dealing with the
aftermath of terrorism and disasters or other
mental health issues;

‘(B) provide for school-based mental
health professionals to offer services in ele-
mentary and secondary schools;

‘(C) provide mental health services to ele-
mentary and secondary school students who
face, or have faced, disciplinary action, in-
cluding students who have been suspended or
expelled from school.

‘‘(4) FEDERAL SHARE.—The Federal share of
the cost of carrying out the activities under
paragraph (3) shall be not more than—

““(A) 80 percent of the total cost of such ac-
tivities, in the first year of the grant award;

‘(B) 60 percent of the total cost of such ac-
tivities, in the second year of the grant
award;

““(C) 40 percent of the total cost of such ac-
tivities, in the third year of the grant award;

‘(D) 20 percent of the total cost of such ac-
tivities, in the fourth year of the grant
award; and

‘““(E) 0 percent of the total cost of such ac-
tivities, in the fifth year of the grant award.

¢“(5) STATE AND LOCAL FUNDING.—If an eligi-
ble entity receiving a grant under this sub-
section fails to provide sufficient State or
local funding, in accordance with paragraph
(4), the eligible entity shall be subject to a
penalty up to the amount received under this
subsection, as determined by the Secretary,
which shall be payable to the United States
Treasury.

‘‘(e) SCHOOL-BASED DISASTER MITIGATION
REFUND PROGRAM.—

‘(1 GRANTS AUTHORIZED.—From funds
made available to carry out this subpart
under section 4003(2), the Secretary, in an
emergency declared by the President under
title V of the Robert T. Stafford Disaster Re-
lief and Emergency Assistance Act (42 U.S.C.
501 et seq.), shall award grants to eligible en-
tities to pay the Federal share of the cost of
carrying out the activities described in para-
graph (3).
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‘“(2) APPLICATION.—An eligible entity that
desires to receive a grant under this sub-
section shall submit an application to the
Secretary at such time, in such manner, and
accompanied by such information as the Sec-
retary may require.

‘“(3) USE OF FUNDS.—An eligible entity that
receives a grant under this subsection shall
use the grant funds to reimburse elementary
and secondary schools for costs incurred by
such schools—

““(A) during a disaster response; and

‘(B) for in-school mental health coun-
seling for a period of 13 months beginning on
the date of the disaster.”.

(b) FEDERAL EMERGENCY ASSISTANCE.—Sec-
tion 502(a) of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act (42
U.S.C. 5192(a)) is amended—

(1) in paragraph (6), by striking ‘“‘and” at
the end;

(2) in paragraph (7), by striking the period
at the end and inserting ¢; and”’; and

(3) by adding at the end the following:

‘“(8) provide financial assistance to affected
State and local governments for school-
based community mental health coun-
seling.”.

SEC. 5. HOMELAND SECURITY RESEARCH AND
DEVELOPMENT GRANT PROGRAM.

(a) FINDINGS.—Congress finds the fol-
lowing:

(1) The Department of Homeland Security
is responsible for funding the intramural and
extramural research and development to ad-
dress the Department’s scientific and tech-
nological needs and requirements.

(2) Funding has been appropriated to the
Department of Homeland Security to carry
out significant levels of scientific develop-
ment, and this funding will likely increase in
the future.

(3) Terrorist threats against the United
States are not restricted to a single geo-
graphic area, terrorist group, or method of
threat. Undefended borders make terrorist
attacks possible in places that have never
had to prepare for, or respond to, terrorism.

(4) Every State must be prepared for disas-
ters and will incur costs associated with
homeland security.

(b) States experience varying levels of po-
tential homeland security threats and home-
land security concerns vary geographically.
Addressing these threats requires regional
and local expertise, thus the scientific and
technological workforce and training should
not be overly centralized.

(6) Academic research and development
funding has not been distributed equitably in
the past. Congress has taken steps to resolve
this problem. Correcting this inequity will
provide beneficial results for science and
technology training and research.

(b) PURPOSE.—The purpose of this section
is to establish a competitive grant program
for homeland security research and develop-
ment.

(c) HOMELAND SECURITY RESEARCH AND DE-
VELOPMENT GRANT PROGRAM.—Title III of the
Homeland Security Act of 2002 (6 U.S.C. 181
et seq.) is amended by adding at the end the
following:

“SEC. 314. COMPETITIVE RESEARCH GRANT PRO-
GRAM.

‘“(a) ESTABLISHMENT.—The Secretary, in
consultation with the Under Secretary for
Science and Technology, shall establish a
Homeland Security Competitive Research
Grant Program (referred to in this section as
the ‘Program’) to more equitably distribute
Federal research and development funds by
awarding competitive grants to universities
and colleges in eligible States to conduct re-
search projects relating to homeland secu-
rity.

“(b) ELIGIBLE STATES.—During fiscal years
2005 and 2006, colleges and universities lo-
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cated in States and territories that qualify
for the National Science Foundation’s
EPSCoR program or the National Institutes
of Health IDeA program shall be eligible for
funding under the Program.

“(c) RESPONSIBILITIES.—The Under Sec-
retary for Science and Technology shall—

‘(1) ensure that not less than 15 percent of
the Department’s overall academic research
funding is allocated to universities and col-
leges in eligible States;

‘(2) establish a cofunding mechanism for
States with academic facilities that have not
fully developed security-related science and
technology to support burgeoning research
efforts by the faculty or link them to estab-
lished investigators;

‘(3) provide for conferences, workshops,
outreach, and technical assistance to re-
searchers and academic institutions in eligi-
ble States on topics related to developing
science and technology expertise in areas of
high interest and relevance to the Depart-
ment;

‘(4) monitor the efforts of States to de-
velop programs that support the Depart-
ment’s mission;

‘“(5) implement a merit review program,
consistent with program objectives, to en-
sure the quality of research conducted with
Program funding; and

‘(6) provide annual reports on the progress
and achievements of the Program to the Sec-
retary.

‘‘(d) ANNUAL REPORT.—Not later than
March 15 of each year, the Under Secretary
for Science and Technology shall submit a
report to Congress on the implementation of
the Program.

‘“(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated—

‘(1) $5,000,000 for fiscal year 2005 to carry
out subsection (¢)(3); and

‘“(2) such sums as may be necessary for fis-
cal year 2006 to carry out this section.”.

SEC. 6. HOMELAND SECURITY RESEARCH EXPAN-
SION GRANT PROGRAM.

(a) FINDINGS.—Congress finds
lowing:

(1) The Department of Homeland Security
should fund research, which explores the in-
novative human dimensions of homeland se-
curity.

(2) Infrastructure and transportation sys-
tems, and the systems designed to protect
them, are only as effective as their operators
and users.

(3) Because communication before, during,
and after disasters is critical, the under-
standing of behavioral, psychological, and
social sciences in promoting effective com-
munications with homeland security goals in
mind is vital to the department’s mission.

(4) Several areas of social science are rel-
evant to homeland security, including—

(A) theories and data regarding threat
communication and the psychological im-
pacts of such threats;

(B) citizen response to disaster;

(C) group behavior in response to a threat
or actual disaster;

(D) theories and data about the impact of
sustained attention and vigilance on rea-
soning; and

(E) risk analysis and decision-making and
their application to homeland security.

(5) Since the primary goal of terrorism is
to disrupt social systems, the Department of
Homeland Security should support research
on how attitudes and beliefs about terrorism
impact—

(A) consumer confidence;

(B) population mobility;

(C) decisions about childcare;

(D) job behaviors; and

(E) attitudes toward immigrants, political
institutions, and leaders.

the fol-
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(6) Homeland security efforts would benefit
from research on—

(A) the selection, management, and train-
ing of security personnel and first respond-
ers;

(B) the impact of
marginalization of groups;

(C) hate crimes;

(D) the emergence and maintenance of fun-
damentalist, extremist, and antigovernment
groups within the United States; and

(E) protection against the acts inspired by
the groups described in subparagraph (D).

(b) PURPOSE.—The purpose of this section
is to establish a program to award research
grants to examine the social dimensions of
terrorism.

(c) RESEARCH EXPANSION GRANTS.—Title IIT
of the Homeland Security Act of 2002 (6
U.S.C. 181 et seq.), as amended by section 5,
is further amended by adding at the end the
following:

“SEC. 315. RESEARCH EXPANSION GRANTS.

‘““(a) IN GENERAL.—The Secretary shall
award research grants to colleges and uni-
versities to—

‘(1) analyze group dynamics during periods
of extreme stress, including how first re-
sponders—

“‘(A) react during such periods;

‘(B) can be inoculated to stress; and

‘“(C) can help mitigate the stress and social
disruption that often accompanies emer-
gency situations;

‘(2) analyze the social and cultural factors
that may affect the performance of first re-
sponder groups;

‘“(3) expand human factors research to all
other modes of transportation including the
use of infrastructure and transportation sys-
tems under evacuation circumstances;

‘‘(4) develop and demonstrate compliance
with operability standards for new tech-
nologies designed by human factors experts
in conjunction with users;

‘(6) examine the decision making of vol-
untary first responders under extended peri-
ods of disaster, including whether volunteer
first responders would report to their pri-
mary jobs or their first responder positions if
simultaneously called to both; and

‘(6) understand how the Homeland Secu-
rity Advisory System operates as a useful
communication tool for citizens.

‘“(b) APPLICATION.—Each college and uni-
versity desiring a grant under this section
shall submit an application to the Secretary
at such time, in such manner, and con-
taining such information as the Secretary
may reasonably require.

“(c) ANNUAL REPORTS.—

‘(1) REPORT TO SECRETARY.—Grant recipi-
ents shall submit an annual report to the
Secretary containing specific research find-
ings that may be used to improve emergency
preparedness and response efforts.

‘“(2) REPORT TO CONGRESS.—The Secretary
shall submit an annual report to Congress on
the grant program authorized by this sec-
tion.

‘(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated
$40,000,000 for each of the fiscal years 2005
through 2007.”.

stereotyping and

By Mr. DOMENICI:

S. 2460. A bill to provide assistance to
the State of New Mexico for the devel-
opment of comprehensive State water
plans, and for other purposes; to the
Committee on Energy and Natural Re-
sources.

Mr. DOMENICI. Mr. President, water
is the life’s blood for New Mexico.
When the water dries up in New Mex-
ico, so will many of its communities.
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As such, the scarcity of water in New
Mexico is a dire situation. Unfortu-
nately, the New Mexico Office of the
State Engineer (NM OSE) lacks the
tools necessary to undertake the Her-
culean task of effectively managing
New Mexico’s water resources.

Today, I introduce legislation that
would allow New Mexico to make in-
formed decisions about its limited
water resources.

In order to effectively perform water
rights administration, as well as com-
ply with New Mexico’s compact deliv-
eries, the State Engineer is statutorily
required to perform assessments and
investigations of the numerous stream
systems and ground water basins lo-
cated within New Mexico. However, the
NM OSE is ill equipped to vigorously
and comprehensively undertake the
daunting but critically important task
of water resource planning. At present,
the NM OSE lacks adequate resources
to perform necessary hydrographic sur-
veys and data collection. As such, en-
suring a future water supply for my
home state requires that Congress pro-
vide the NM OSE with the resources
necessary to fulfill its statutory man-
date.

The bill I introduce today would cre-
ate a standing authority for the State
of New Mexico to seek and receive
technical assistance from the Bureau
of Reclamation and the United States
Geological Survey. It would also pro-
vide the NM OSE the sum of $12.5 mil-
lion in federal assistance to perform
hydrologic models of New Mexico’s
most important water systems. This
bill would provide the NM OSE with
the best resources available when mak-
ing crucial decisions about how best
preserve our limited water stores.

Ever decreasing water supplies in
New Mexico have reached critical lev-
els and require immediate action. The
Congress cannot sit idly by as water
shortages cause death to New Mexico’s
communities. I hope the Senate will
give this legislation its every consider-
ation.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2460

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘New Mexico
Water Planning Assistance Act’.

SEC. 2. DEFINITIONS.

In this Act:

(1) SECRETARY.—The term ‘‘Secretary’”’
means the Secretary of the Interior, acting
through the Bureau of Reclamation and the
United States Geological Survey.

(2) STATE.—The term ‘‘State’ means the
State of New Mexico.

SEC. 3. COMPREHENSIVE WATER PLAN ASSIST-
ANCE.

(a) IN GENERAL.— On the request of the
Governor of the State and subject to sub-
sections (b) through (e), the Secretary
shall—
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(1) provide to the State technical assist-
ance and grants for the development of com-
prehensive State water plans;

(2) conduct water resources mapping in the
State; and

(3) conduct a comprehensive study of
groundwater resources (including potable,
brackish, and saline water resources) in the
State to assess the quantity, quality, and
interaction of groundwater and surface
water resources.

(b) TECHNICAL ASSISTANCE.—Technical as-
sistance provided under subsection (a) may
include—

(1) acquisition of hydrologic data, ground-
water characterization, database develop-
ment, and data distribution;

(2) expansion of climate, surface water, and
groundwater monitoring networks;

(3) assessment of existing water resources,
surface water storage, and groundwater stor-
age potential;

(4) numerical analysis and modeling nec-
essary to provide an integrated under-
standing of water resources and water man-
agement options;

(5) participation in State planning forums
and planning groups;

(6) coordination of Federal water manage-
ment planning efforts;

(7) technical review of data, models, plan-
ning scenarios, and water plans developed by
the State; and

(8) provision of scientific and technical
specialists to support State and local activi-
ties.

(c) ALLOCATION.—In providing grants under
subsection (a), the Secretary shall, subject
to the availability of appropriations, allo-
cate—

(1) $5,000,000 to develop hydrologic models
and acquire associated equipment for the
New Mexico Rio Grande main stem sections
and Rio Taos and Hondo, Rios Nambe,
Pojoaque and Teseque, Rio Chama, and
Lower Rio Grande tributaries;

(2) $1,500,000 to complete the hydrographic
survey development of hydrologic models
and acquire associated equipment for the
San Juan River and tributaries;

(3) $1,000,000 to complete the hydrographic
survey development of hydrologic models
and acquire associated equipment for South-
west New Mexico, including the Animas
Basin, the Gila River, and tributaries;

(4)  $4,500,000 for statewide
orthophotography mapping; and

(5) such sums as are necessary to carry out
additional projects consistent with sub-
section (b).

(d) NON-REIMBURSABLE AND NO COST-SHAR-
ING.—Any assistance or grants provided to
the State under this Act shall be made on a
non-reimbursable basis and without a cost-
sharing requirement.

(e) AUTHORIZED TRANSFERS.—On request of
the State, the Secretary shall directly trans-
fer to 1 or more Federal agencies any
amounts made available to the State to
carry out this Act.

SEC. 4. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated to
carry out this Act $2,500,000 for each of fiscal
years 2005 through 2009.

digital

By Mr. DEWINE (for himself and
Mr. KENNEDY):

S. 2461. A bill to protect the public
health by providing the Food and Drug
Administration with certain authority
to regulate tobacco products; to the
Committee on Health, Education,
Labor, and Pensions.

Mr. DEWINE. Mr. President, today I
join our colleague from Massachusetts,
Senator KENNEDY, to introduce a bill
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designed to help protect consumers—
especially children—from the dangers
of tobacco. Simply, our bill would fi-
nally give the Food and Drug Adminis-
tration (FDA) the authority it needs to
effectively regulate the manufacture
and sale of tobacco products.

I say finally, because there are some
tobacco proponents who would have
you believe that the Master Settlement
Agreement, which was signed in 1998 by
46 States, resolved the issue of youth
tobacco use by imposing advertising re-
strictions.

I say finally, because my colleagues—
first Senator MCCAIN, then Senator
FRIST, then Senator GREGG, and then
Senator KENNEDY and I—have been
seeking FDA regulation of tobacco
products since the mid to late 1990’s.

And, I say finally, because the bill
that we are introducing today is the
product of long and hard discussions
and negotiations that I have had with
Senator KENNEDY and public interest
groups and industry. Our bill has the
support of Campaign for Tobacco Free
Kids. Our bill has the support of Philip
Morris. Our bill has the support of the
American Heart Association, the
American Lung Association, and the
American Cancer Association. It is a
bill that I am proud of, that is worthy
of the Senate’s consideration, and that
will provide the FDA—finally—with
strong and effective authority over the
regulation of tobacco products.

I realize full well that tobacco users
and non-users, alike, recognize and un-
derstand that tobacco products are
hazardous to their health. We all know
that smoking is not a healthy habit.
But, that’s an obvious point in com-
parison to the fact that right now,
many consumers, including smokers,
are surprised to learn that no Federal
agency has the authority to require to-
bacco companies to list the ingredients
that are in their products—things like
trace amounts of arsenic, formalde-
hyde, and ammonia. And, no Federal
agency has the authority to inspect to-
bacco manufacturers—how the ciga-
rette and smokeless tobacco products
are made, whether the manufacturers’
machines and equipment are clean, etc.

While simply listing the ingredients,
toxic as they may be, might not seem
like much to some, think of it this
way: Current law makes sure we know
what’s in products designed to help
people quit smoking, like ‘‘the patch”
or Nicorette gum, but not the very
products that get people addicted in
the first place—the cigarettes. That is
absolutely absurd!

Think about this: Right now, the
Food and Drug Administration (FDA)
requires Philip Morris/Altria to print
the ingredients in its Kraft ‘‘Macaroni
and Cheese,” but not the ingredients in
its cigarettes—a product that contrib-
utes to the deaths of more than 440,000
people a year.

Right now, the FDA requires Philip
Morris-owned Nabisco to print the in-
gredients contained in ‘“Oreo Cookies”’
and ‘‘Ritz Crackers,” but not the ingre-
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dients in its cigarettes—even though
cigarettes cause one-third of all cancer
deaths and 90 percent of lung cancer
deaths. It is unfathomable to me that
we would require the listing of ingredi-
ents on these products, yet not require
the listing of ingredients for one of the
leading causes of death and disease.

Right now, the FDA requires the
printed ingredients for chewing gum,
lipstick, bottled water, and ice cream,
but not for cigarettes—a product that
causes 20% of all heart disease deaths
and is the leading cause of preventable
death in the United States.

Think about this: If a company wants
to market a food product as ‘‘fat-free”
or ‘“‘reduced-fat” or ‘lite,” that com-
pany is required to meet certain stand-
ards regarding the number of calories
or the amount of fat grams in that
product. Yet, cigarette companies can
call a cigarette a ‘‘light” or ‘“mild”’ and
not reveal a thing about the amount of
tar or nicotine or arsenic in that sup-
posedly ‘‘light”’ cigarette.

Not having access to all the informa-
tion about this deadly product just
makes no sense, and it is something
that needs to change. By introducing
this bill, we are finally saying that we
are not going to let tobacco manufac-
turers have free reign over their mar-
kets and consumers any more.

Today, we are taking a step toward
making sure the public gets adequate
information about whether to continue
to smoke or even to start smoking in
the first place. With this bill, we are
not just saying ‘‘buyer beware.”” We are
saying ‘‘tobacco companies be honest.”
We are saying ‘‘tobacco companies stop
marketing to innocent children.” We
are saying ‘‘tobacco companies tell
consumers about what they are really
buying.”

The legislation that Senator KEN-
NEDY and I are introducing would do
just that.

One of the most dramatic changes
our bill makes is that tobacco products
will now have to be approved before
they reach consumer hands. It just
makes sense that tobacco products
should not be able to imply that they
may be safer or less harmful to con-
sumers because they use descriptors
such as ‘‘light” or ‘“mild” or ‘“low” to
characterize the level of a substance in
a product. The National Cancer Insti-
tute has found that many smokers mis-
takenly believe that ‘‘low tar” and
“light” cigarettes cause fewer health
problems than other cigarettes. Our
bill would require specific approval by
the FDA to use those words, so that
consumers could be informed.

For the first time ever, all new to-
bacco products entering the market
would have to be approved by the FDA.
Obviously, we already know that smok-
ing is a health risk. But, what we don’t
know about is the harm caused by or
what adverse health effects are created
by the other ingredients in tobacco
products or by how the tobacco is
burned. There are tobacco products on
the market that are not conventional
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cigarettes. They have carbon filters
running down the center of them. They
are sophisticated products that burn
tobacco differently, that affect the
body differently, and that may cause
people to smoke them differently.

According to the Department of
Health and Human Services, in an Oc-
tober article of the Journal of the Na-
tional Cancer Institute, ‘‘the only
proven method to reduce tobacco-re-
lated cancer risk is to stop smoking.”
Yet, often times, people cannot quit. It
is very difficult to quit ingesting an ad-
dictive product. People are addicted to
the nicotine in the tobacco product and
are just simply unable to quit using it.
So, tobacco companies have responded
by developing and marketing tobacco
products that purport to be ‘‘reduced-
risk” or ‘“‘safer.”

Take, for example, a person who
smokes Marlboro cigarettes—just plain
Marlboro cigarettes, the ones in the
red package. Let’s say that person
would like to quit smoking, has tried
to quit smoking a number of times, but
just hasn’t been successful. So instead
of quitting outright, that person fig-
ures they will switch the type of ciga-
rette they smoke to a cigarette that
has the implied claim of being
“safer’—like a ‘‘light’ cigarette or a
“mild”’ cigarette or a ‘‘low tar’ ciga-
rette. Those cigarettes have not been
found to be any safer? In fact, just the
opposite has been discovered.

In a 2001 National Cancer Institute
publication, they wrote the following:

The tobacco companies set out to develop
cigarette designs that markedly lowered the
tar and nicotine yield results as measured by
the Federal Trade Commission (FTC) testing
method. Yet, these cigarettes can be manipu-
lated by the smoker to increase the intake of
tar and nicotine. The use of these ‘‘decreased
risk” cigarettes have not significantly de-
creased the disease risk. In fact, the use of
these cigarettes may be partly responsible
for the increase in lung cancer for long-term
smokers who have switched to the low-tar/
low-nicotine brands. Finally, switching to
these cigarettes may provide smokers with a
false sense of reduced risk, when the actual
amount of tar and nicotine consumed may be
the same as, or more than, the previously
used higher yield brand.

So the products that tobacco compa-
nies develop and market as being
““safer’” are not safer. Rather than peo-
ple quitting smoking entirely, they are
often misled into thinking that the
“light” or ‘“mild” cigarettes that they
switch to are better for them. In addi-
tion, people may begin to start smok-
ing because they think some of these
products aren’t so bad for them—that
the products have been made safer or
better for them somehow and are okay
to smoke.

Tobacco companies are able to make
these implied health claims about their
products because they are not regu-
lated. Consumers have no choice but to
trust the tobacco companies to reveal
the ingredients and marketing claims
about their products. That is just ab-
surd to me. These are all things that
should be examined, reviewed, and
commented on by the Food and Drug
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Administration to determine whether
it is appropriate for these products to
be marketed as ‘‘reduced-risk’ prod-
ucts, so the public knows what they are
choosing to consume.

Tobacco advertising is in magazines
and on billboards along the highway.
Tobacco advertising is in convenience
stores, along the aisles and at the
checkout counter right beside the
candy where children are likely to see
it. Tobacco advertising is at sporting
events, part of promotional items,
where consumers can ‘‘buy 1 get 1
free.”” Tobacco advertising is on the
Internet and in the daily delivery of
mail.

Our bill would make changes regard-
ing tobacco advertising. It would give
the FDA authority to restrict tobacco
industry marketing—consistent with
the First Amendment—that targets
our children. Our bill would require ad-
vertisements to be in black and white
text only and would define adult publi-
cation in terms of readership.

An issue that is related to adver-
tising and marketing of tobacco prod-
ucts has to do with the flavored to-
bacco products, which clearly target
our children. We have probably all seen
the flavored -cigarettes—flavors like
strawberry, chocolate, and wild rum.
The scent of strawberry filters through
the unopened pack of cigarettes. And
guess what, the cigarettes smell like
candy. A recent New York Times arti-
cle described the scent of chocolate fla-
vored cigarettes as if ‘‘someone had
lifted the lid on a Whitman Sampler.”

I can’t speak for every parent, but I
know my 8 grandchildren like candy,
and they like the smell of chocolate,
and they would be curious to try some-
thing that smells or tastes like candy.
Cigarettes shouldn’t be flavored and
marketed in such a way to attract chil-
dren and to encourage children to
smoke. Our bill bans the use of flavors
such as strawberry, grape, orange,
clove, cinnamon, pineapple, vanilla, co-
conut, coffee and other flavorings that
would attract children to the product.

Despite the fact that 40 million
Americans use tobacco products, many
of them do not know what is inside the
cigarette or the tobacco product they
ingest. They do not know the ingredi-
ents or the constituents, like tar or
nicotine, that are in the products they
use. Consumers do not know what addi-
tives are included in the product. Addi-
tives like ammonia or urea, both of
which may make the tobacco product
more addictive because they increase
the delivery of nicotine. Tobacco com-
panies do not disclose the specific in-
gredients in their products because
they don’t have to. Tobacco products
are unregulated.

Our legislation would give consumers
more information about what’s in to-
bacco products. Specifically, the bill
would provide the FDA with the ability
to publish the ingredients of tobacco

products.
It would require a listing of all ingre-
dients, substances, and compounds
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added by the manufacturer to the to-
bacco, paper, or filter.

It would require a description of the
content, delivery, and form of nicotine
in each tobacco product.

It would require information on the
health, behavioral, or physiologic ef-
fects of the tobacco products.

I think it is equally important that I
mention what our bill does not do.
Here are some of the areas where au-
thority is not conferred to FDA: Our
bill does not allow FDA to ban tobacco
products or to eliminate nicotine from
a tobacco product. The bill ensures
that FDA will not have the power to
use its ‘“‘performance standard’ author-
ity to ban cigarettes, smokeless to-
bacco or any other category of tobacco
products, or to reduce their nicotine
yields to zero.

Our bill does not allow FDA to estab-
lish a minimum smoking age higher
than 18. The bill explicitly forbids FDA
from establishing a minimum age high-
er than 18 years of age to purchase to-
bacco products.

Our bill treats all tobacco retailers
equally. Our bill specifically provides
that FDA can’t prohibit the sale of to-
bacco products in any particular cat-
egory of retail outlet. Our bill forbids
FDA from creating a more permissive
set of advertising rules for adult-only
establishments. This provision protects
retailers and convenience store owners.

Finally, I would like to make a com-
ment about the tobacco farmers. There
has been a lot of talk recently about
the need for a buyout for our Nation’s
tobacco farmers. My colleagues, Sen-
ator MCCONNELL and Senator DOLE,
have been working tirelessly to craft a
buyout bill for tobacco farmers. They
need a buyout—and the Congress
should give them one. The Senate
needs to pass the buyout, but the
buyout needs to be passed along with
this FDA bill. I look forward to work-
ing with my colleagues from the to-
bacco-growing states to make this hap-
pen.

The bill that Senator KENNEDY and I
introduce today gives the FDA the au-
thority to regulate a product that has
gone unregulated for far too long—a
product that for the past century has
not revealed its ingredients to the con-
sumer—a product whose manufacturing
facilities are not inspected or account-
able for following good manufacturing
practices—a product that is never re-
viewed or approved before reaching the
hands of 40 million consumers, many of
whom are just children. Congress needs
to put an end to this. Congress should
put an end to the marketing of tobacco
products to our children. Congress
should put an end to the ability of to-
bacco companies to make claims,
whether they are implied claims or di-
rect claims, about their products. Con-
gress should put an end to tobacco
companies putting any ingredient they
want into their products without dis-
closing it to the consumer. It is time
Congress give the FDA authority to it
needs to fix these problems.
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Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2461

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Family Smoking Prevention and To-
bacco Control Act’.

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Findings.

Sec. 3. Purpose.

Sec. 4. Scope and effect.

Sec. 5. Severability.

TITLE I—AUTHORITY OF THE FOOD AND

DRUG ADMINISTRATION

Sec. 101. Amendment of Federal food, drug,
and cosmetic act.

Sec. 102. Construction of current regula-
tions.

Sec. 103. Conforming and other amendments
to general provisions.

TITLE II—TOBACCO PRODUCT WARN-

INGS; CONSTITUENT AND SMOKE CON-

STITUENT DISCLOSURE

Sec. 201. Cigarette label
warnings.

202. Authority to revise cigarette warn-
ing label Statements.

203. State regulation of cigarette adver-
tising and promotion.

204. Smokeless tobacco labels and ad-
vertising warnings.

205. Authority to revise smokeless to-
bacco product warning label
Statements.

206. Tar, nicotine, and other smoke con-
stituent disclosure to the pub-
lic.

TITLE III—PREVENTION OF ILLICIT

TRADE IN TOBACCO PRODUCTS

Sec. 301. Labeling, record keeping, records
inspection.

Sec. 302. Study and report.

SEC. 2. FINDINGS.

The Congress finds the following:

(1) The use of tobacco products by the Na-
tion’s children is a pediatric disease of con-
siderable proportions that results in new
generations of tobacco-dependent children
and adults.

(2) A consensus exists within the scientific
and medical communities that tobacco prod-
ucts are inherently dangerous and cause can-
cer, heart disease, and other serious adverse
health effects.

(3) Nicotine is an addictive drug.

(4) Virtually all new users of tobacco prod-
ucts are under the minimum legal age to
purchase such products.

(6) Tobacco advertising and marketing
contribute significantly to the use of nico-
tine-containing tobacco products by adoles-
cents.

(6) Because past efforts to restrict adver-
tising and marketing of tobacco products
have failed adequately to curb tobacco use
by adolescents, comprehensive restrictions
on the sale, promotion, and distribution of
such products are needed.

(7) Federal and State governments have
lacked the legal and regulatory authority
and resources they need to address com-
prehensively the public health and societal
problems caused by the use of tobacco prod-
ucts.

(8) Federal and State public health offi-
cials, the public health community, and the

and advertising
Sec.
Sec.
Sec.

Sec.

Sec.
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public at large recognize that the tobacco in-
dustry should be subject to ongoing over-
sight.

(9) Under Article I, Section 8 of the Con-
stitution, the Congress is vested with the re-
sponsibility for regulating interstate com-
merce and commerce with Indian tribes.

(10) The sale, distribution, marketing, ad-
vertising, and use of tobacco products are ac-
tivities in and substantially affecting inter-
state commerce because they are sold, mar-
keted, advertised, and distributed in inter-
state commerce on a nationwide basis, and
have a substantial effect on the Nation’s
economy.

(11) The sale, distribution, marketing, ad-
vertising, and use of such products substan-
tially affect interstate commerce through
the health care and other costs attributable
to the use of tobacco products.

(12) It is in the public interest for Congress
to enact legislation that provides the Food
and Drug Administration with the authority
to regulate tobacco products and the adver-
tising and promotion of such products. The
benefits to the American people from enact-
ing such legislation would be significant in
human and economic terms.

(13) Tobacco use is the foremost prevent-
able cause of premature death in America. It
causes over 400,000 deaths in the United
States each year and approximately 8,600,000
Americans have chronic illnesses related to
smoking.

(14) Reducing the use of tobacco by minors
by 50 percent would prevent well over
6,500,000 of today’s children from becoming
regular, daily smokers, saving over 2,000,000
of them from premature death due to to-
bacco induced disease. Such a reduction in
youth smoking would also result in approxi-
mately $75,000,000,000 in savings attributable
to reduced health care costs.

(15) Advertising, marketing, and promotion
of tobacco products have been especially di-
rected to attract young persons to use to-
bacco products and these efforts have re-
sulted in increased use of such products by
youth. Past efforts to oversee these activi-
ties have not been successful in adequately
preventing such increased use.

(16) In 2001, the tobacco industry spent
more than $11,000,000,000 to attract new
users, retain current users, increase current
consumption, and generate favorable long-
term attitudes toward smoking and tobacco
use.

(17) Tobacco product advertising often
misleadingly portrays the use of tobacco as
socially acceptable and healthful to minors.

(18) Tobacco product advertising is regu-
larly seen by persons under the age of 18, and
persons under the age of 18 are regularly ex-
posed to tobacco product promotional ef-
forts.

(19) Through advertisements during and
sponsorship of sporting events, tobacco has
become strongly associated with sports and
has become portrayed as an integral part of
sports and the healthy lifestyle associated
with rigorous sporting activity.

(20) Children are exposed to substantial
and unavoidable tobacco advertising that
leads to favorable beliefs about tobacco use,
plays a role in leading young people to over-
estimate the prevalence of tobacco use, and
increases the number of young people who
begin to use tobacco.

(21) The use of tobacco products in motion
pictures and other mass media glamorizes its
use for young people and encourages them to
use tobacco products.

(22) Tobacco advertising expands the size of
the tobacco market by increasing consump-
tion of tobacco products including tobacco
use by young people.
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(23) Children are more influenced by to-
bacco advertising than adults, they smoke
the most advertised brands.

(24) Tobacco company documents indicate
that young people are an important and
often crucial segment of the tobacco market.
Children, who tend to be more price-sen-
sitive than adults, are influenced by adver-
tising and promotion practices that result in
drastically reduced cigarette prices.

(25) Comprehensive advertising restrictions
will have a positive effect on the smoking
rates of young people.

(26) Restrictions on advertising are nec-
essary to prevent unrestricted tobacco ad-
vertising from undermining legislation pro-
hibiting access to young people and pro-
viding for education about tobacco use.

(27) International experience shows that
advertising regulations that are stringent
and comprehensive have a greater impact on
overall tobacco use and young people’s use
than weaker or less comprehensive ones.

(28) Text only requirements, although not
as stringent as a ban, will help reduce under-
age use of tobacco products while preserving
the informational function of advertising.

(29) It is in the public interest for Congress
to adopt legislation to address the public
health crisis created by actions of the to-
bacco industry.

(30) The final regulations promulgated by
the Secretary of Health and Human Services
in the August 28, 1996, issue of the Federal
Register (61 Fed. Reg. 44615-44618) for inclu-
sion as part 897 of title 21, Code of Federal
Regulations, are consistent with the First
Amendment to the United States Constitu-
tion and with the standards set forth in the
amendments made by this Act for the regu-
lation of tobacco products by the Food and
Drug Administration and the restriction on
the sale and distribution, including access to
and the advertising and promotion of, to-
bacco products contained in such regulations
are substantially related to accomplishing
the public health goals of this Act.

(31) The regulations described in paragraph
(30) will directly and materially advance the
Federal Government’s substantial interest in
reducing the number of children and adoles-
cents who use cigarettes and smokeless to-
bacco and in preventing the life-threatening
health consequences associated with tobacco
use. An overwhelming majority of Americans
who use tobacco products begin using such
products while they are minors and become
addicted to the nicotine in those products
before reaching the age of 18. Tobacco adver-
tising and promotion plays a crucial role in
the decision of these minors to begin using
tobacco products. Less restrictive and less
comprehensive approaches have not and will
not be effective in reducing the problems ad-
dressed by such regulations. The reasonable
restrictions on the advertising and pro-
motion of tobacco products contained in
such regulations will lead to a significant de-
crease in the number of minors using and be-
coming addicted to those products.

(32) The regulations described in paragraph
(30) impose no more extensive restrictions on
communication by tobacco manufacturers
and sellers than are necessary to reduce the
number of children and adolescents who use
cigarettes and smokeless tobacco and to pre-
vent the life-threatening health con-
sequences associated with tobacco use. Such
regulations are narrowly tailored to restrict
those advertising and promotional practices
which are most likely to be seen or heard by
youth and most likely to entice them into
tobacco use, while affording tobacco manu-
facturers and sellers ample opportunity to
convey information about their products to
adult consumers.

(33) Tobacco dependence is a chronic dis-
ease, one that typically requires repeated
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interventions to achieve long-term or perma-
nent abstinence.

(34) Because the only known safe alter-
native to smoking is cessation, interventions
should target all smokers to help them quit
completely.

(35) Tobacco products have been used to fa-
cilitate and finance criminal activities both
domestically and internationally. Illicit
trade of tobacco products has been linked to
organized crime and terrorist groups.

(36) It is essential that the Food and Drug
Administration review products sold or dis-
tributed for use to reduce risks or exposures
associated with tobacco products and that it
be empowered to review any advertising and
labeling for such products. It is also essen-
tial that manufacturers, prior to marketing
such products, be required to demonstrate
that such products will meet a series of rig-
orous criteria, and will benefit the health of
the population as a whole, taking into ac-
count both users of tobacco products and
persons who do not currently use tobacco
products.

(387) Unless tobacco products that purport
to reduce the risks to the public of tobacco
use actually reduce such risks, those prod-
ucts can cause substantial harm to the pub-
lic health to the extent that the individuals,
who would otherwise not consume tobacco
products or would consume such products
less, use tobacco products purporting to re-
duce risk. Those who use products sold or
distributed as modified risk products that do
not in fact reduce risk, rather than quitting
or reducing their use of tobacco products,
have a substantially increased likelihood of
suffering disability and premature death.
The costs to society of the widespread use of
products sold or distributed as modified risk
products that do not in fact reduce risk or
that increase risk include thousands of un-
necessary deaths and injuries and huge costs
to our health care system.

(38) As the National Cancer Institute has
found, many smokers mistakenly believe
that “low tar” and ‘‘light” cigarettes cause
fewer health problems than other cigarettes.
As the National Cancer Institute has also
found, mistaken beliefs about the health
consequences of smoking ‘“low tar’” and
“light”’ cigarettes can reduce the motivation
to quit smoking entirely and thereby lead to
disease and death.

(39) Recent studies have demonstrated that
there has been no reduction in risk on a pop-
ulation-wide basis from ‘low tar” and
“light”’ cigarettes and such products may ac-
tually increase the risk of tobacco use.

(40) The dangers of products sold or distrib-
uted as modified risk tobacco products that
do not in fact reduce risk are so high that
there is a compelling governmental interest
in insuring that statements about modified
risk tobacco products are complete, accu-
rate, and relate to the overall disease risk of
the product.

(41) As the Federal Trade Commission has
found, consumers have misinterpreted adver-
tisements in which one product is claimed to
be less harmful than a comparable product,
even in the presence of disclosures and
advisories intended to provide clarification.

(42) Permitting manufacturers to make un-
substantiated statements concerning modi-
fied risk tobacco products, whether express
or implied, even if accompanied by dis-
claimers would be detrimental to the public
health.

(43) The only way to effectively protect the
public health from the dangers of unsubstan-
tiated modified risk tobacco products is to
empower the Food and Drug Administration
to require that products that tobacco manu-
facturers sold or distributed for risk reduc-
tion be approved in advance of marketing,
and to require that the evidence relied on to
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support approval of these products is rig-
orous.
SEC. 3. PURPOSE.

The purposes of this Act are—

(1) to provide authority to the Food and
Drug Administration to regulate tobacco
products under the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 301 et seq.), by recog-
nizing it as the primary Federal regulatory
authority with respect to the manufacture,
marketing, and distribution of tobacco prod-
ucts;

(2) to ensure that the Food and Drug Ad-
ministration has the authority to address
issues of particular concern to public health
officials, especially the use of tobacco by
young people and dependence on tobacco;

(3) to authorize the Food and Drug Admin-
istration to set national standards control-
ling the manufacture of tobacco products
and the identity, public disclosure, and
amount of ingredients used in such products;

(4) to provide new and flexible enforcement
authority to ensure that there is effective
oversight of the tobacco industry’s efforts to
develop, introduce, and promote less harmful
tobacco products;

(5) to vest the Food and Drug Administra-
tion with the authority to regulate the lev-
els of tar, nicotine, and other harmful com-
ponents of tobacco products;

(6) in order to ensure that consumers are
better informed, to require tobacco product
manufacturers to disclose research which
has not previously been made available, as
well as research generated in the future, re-
lating to the health and dependency effects
or safety of tobacco products;

(7) to continue to permit the sale of to-
bacco products to adults in conjunction with
measures to ensure that they are not sold or
accessible to underage purchasers;

(8) to impose appropriate regulatory con-
trols on the tobacco industry;

(9) to promote cessation to reduce disease
risk and the social costs associated with to-
bacco related diseases; and

(10) to strengthen legislation against illicit
trade in tobacco products.

SEC. 4. SCOPE AND EFFECT.

(a) INTENDED EFFECT.—Nothing in this Act
(or an amendment made by this Act) shall be
construed to—

(1) establish a precedent with regard to any
other industry, situation, circumstance, or
legal action; or

(2) affect any action pending in Federal,
State, or Tribal court, or any agreement,
consent decree, or contract of any kind.

(b) AGRICULTURAL ACTIVITIES.—The provi-
sions of this Act (or an amendment made by
this Act) which authorize the Secretary to
take certain actions with regard to tobacco
and tobacco products shall not be construed
to affect any authority of the Secretary of
Agriculture under existing law regarding the
growing, cultivation, or curing of raw to-
bacco.

SEC. 5. SEVERABILITY.

If any provision of this Act, the amend-
ments made by this Act, or the application
of any provision of this Act to any person or
circumstance is held to be invalid, the re-
mainder of this Act, the amendments made
by this Act, and the application of the provi-
sions of this Act to any other person or cir-
cumstance shall not be affected and shall
continue to be enforced to the fullest extent
possible.

TITLE I—AUTHORITY OF THE FOOD AND

DRUG ADMINISTRATION
SEC. 101. AMENDMENT OF FEDERAL FOOD, DRUG,
AND COSMETIC ACT.

(a) DEFINITION OF TOBACCO PRODUCTS.—Sec-
tion 201 of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 321) is amended by add-
ing at the end the following:
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‘“(nn)(1) The term ‘tobacco product’ means
any product made or derived from tobacco
that is intended for human consumption, in-
cluding any component, part, or accessory of
a tobacco product (except for raw materials
other than tobacco used in manufacturing a
component, part, or accessory of a tobacco
product).

‘“(2) The term ‘tobacco product’ does not
mean—

‘“(A) a product in the form of conventional
food (including water and chewing gum), a
product represented for use as or for use in a
conventional food, or a product that is in-
tended for ingestion in capsule, tablet,
softgel, or liquid form; or

‘“(B) an article that is approved or is regu-
lated as a drug by the Food and Drug Admin-
istration.

‘“(3) The products described in paragraph
(2)(A) shall be subject to chapter IV or chap-
ter V of this Act and the articles described in
paragraph (2)(B) shall be subject to chapter
V of this Act.

‘“(4) A tobacco product may not be mar-
keted in combination with any other article
or product regulated under this Act (includ-
ing a drug, biologic, food, cosmetics, medical
device, or a dietary supplement).”.

(b) FDA AUTHORITY OVER TOBACCO PROD-
ucTs.—The Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 301 et seq.) is amended—
(1) by redesignating chapter IX as chapter
X;

(2) by redesignating sections 901 through
907 as sections 1001 through 1007; and

(3) by inserting after section 803 the fol-
lowing:

“CHAPTER IX—TOBACCO PRODUCTS
“SEC. 900. DEFINITIONS.

“In this chapter:

‘(1) ADDITIVE.—The term ‘additive’ means
any substance the intended use of which re-
sults or may reasonably be expected to re-
sult, directly or indirectly, in its becoming a
component or otherwise affecting the char-
acteristic of any tobacco product (including
any substances intended for use as a fla-
voring, coloring or in producing, manufac-
turing, packing, processing, preparing, treat-
ing, packaging, transporting, or holding), ex-
cept that such term does not include tobacco
or a pesticide chemical residue in or on raw
tobacco or a pesticide chemical.

‘“(2) BRAND.—The term ‘brand’ means a va-
riety of tobacco product distinguished by the
tobacco used, tar content, nicotine content,
flavoring used, size, filtration, or packaging,
logo, registered trademark or brand name,
identifiable pattern of colors, or any com-
bination of such attributes.

‘“(3) CIGARETTE.—The term ‘cigarette’ has
the meaning given that term by section 3(1)
of the Federal Cigarette Labeling and Adver-
tising Act (15 U.S.C. 1332(1)), but also in-
cludes tobacco, in any form, that is func-
tional in the product, which, because of its
appearance, the type of tobacco used in the
filler, or its packaging and labeling, is likely
to be offered to, or purchased by, consumers
as a cigarette or as roll-your-own tobacco.

‘‘(4) CIGARETTE TOBACCO.—The term ‘ciga-
rette tobacco’ means any product that con-
sists of loose tobacco that is intended for use
by consumers in a cigarette. Unless other-
wise stated, the requirements for cigarettes
shall also apply to cigarette tobacco.

‘“(5) COMMERCE.—The term ‘commerce’ has
the meaning given that term by section 3(2)
of the Federal Cigarette Labeling and Adver-
tising Act (15 U.S.C. 1332(2)).

¢“(6) COUNTERFEIT TOBACCO PRODUCT.—The
term ‘counterfeit tobacco product’ means a
tobacco product (or the container or labeling
of such a product) that, without authoriza-
tion, bears the trademark, trade name, or
other identifying mark, imprint or device, or

S5965

any likeness thereof, of a tobacco product
listed in a registration under section
905(1)(1).

“(7) DISTRIBUTOR.—The term ‘distributor’
as regards a tobacco product means any per-
son who furthers the distribution of a to-
bacco product, whether domestic or im-
ported, at any point from the original place
of manufacture to the person who sells or
distributes the product to individuals for
personal consumption. Common carriers are
not considered distributors for purposes of
this chapter.

‘(8) ILLICIT TRADE.—The term ‘illicit trade’
means any practice or conduct prohibited by
law which relates to production, shipment,
receipt, possession, distribution, sale, or pur-
chase of tobacco products including any
practice or conduct intended to facilitate
such activity.

‘“(9) INDIAN TRIBE.—The term ‘Indian tribe’
has the meaning given such term in section
4(e) of the Indian Self Determination and
Education Assistance Act (25 U.S.C. 450b(e)).

‘(10) LITTLE CIGAR.—The term ‘little cigar’
has the meaning given that term by section
3(7) of the Federal Cigarette Labeling and
Advertising Act (15 U.S.C. 1332(7)).

‘(11) NICOTINE.—The term ‘nicotine’ means
the chemical substance named 3-(1-Methyl-2-
pyrrolidinyl) pyridine or C[10]JH[14]N[2], in-
cluding any salt or complex of nicotine.

‘(12) PACKAGE.—The term ‘package’ means
a pack, box, carton, or container of any kind
or, if no other container, any wrapping (in-
cluding cellophane), in which a tobacco prod-
uct is offered for sale, sold, or otherwise dis-
tributed to consumers.

‘‘(13) RETAILER.—The term ‘retailer’ means
any person who sells tobacco products to in-
dividuals for personal consumption, or who
operates a facility where self-service dis-
plays of tobacco products are permitted.

‘(14) ROLL-YOUR-OWN TOBACCO.—The term
‘roll-your-own tobacco’ means any tobacco
which, because of its appearance, type, pack-
aging, or labeling, is suitable for use and
likely to be offered to, or purchased by, con-
sumers as tobacco for making cigarettes.

‘(15) SMOKE CONSTITUENT.—The term
‘smoke constituent’ means any chemical or
chemical compound in mainstream or
sidestream tobacco smoke that either trans-
fers from any component of the cigarette to
the smoke or that is formed by the combus-
tion or heating of tobacco, additives, or
other component of the tobacco product.

‘“(16) SMOKELESS TOBACCO.—The term
‘smokeless tobacco’ means any tobacco prod-
uct that consists of cut, ground, powdered, or
leaf tobacco and that is intended to be placed
in the oral or nasal cavity.

“(17) STATE.—The term ‘State’ means any
State of the United States and, for purposes
of this chapter, includes the District of Co-
lumbia, the Commonwealth of Puerto Rico,
Guam, the Virgin Islands, American Samoa,
Wake Island, Midway Islands, Kingman Reef,
Johnston Atoll, the Northern Mariana Is-
lands, and any other trust territory or pos-
session of the United States.

¢(18) TOBACCO PRODUCT MANUFACTURER.—
Term ‘tobacco product manufacturer’ means
any person, including any repacker or re-
labeler, who—

““(A) manufactures, fabricates, assembles,
processes, or labels a tobacco product; or

“(B) imports a finished cigarette or smoke-
less tobacco product for sale or distribution
in the United States.

‘“(19) UNITED STATES.—The term ‘United
States’ means the 50 States of the United
States of America and the District of Colum-
bia, the Commonwealth of Puerto Rico,
Guam, the Virgin Islands, American Samoa,
Wake Island, Midway Islands, Kingman Reef,
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Johnston Atoll, the Northern Mariana Is-

lands, and any other trust territory or pos-

session of the United States.

“SEC. 901. FDA AUTHORITY OVER TOBACCO
PRODUCTS.

‘‘(a) IN GENERAL.—Tobacco products shall
be regulated by the Secretary under this
chapter and shall not be subject to the provi-
sions of chapter V, unless—

‘(1) such products are intended for use in
the diagnosis, cure, mitigation, treatment,
or prevention of disease (within the meaning
of section 201(g)(1)(B) or section 201(h)(2)); or

“(2) a claim is made for such products
under section 201(g)(1)(C) or 201(h)(3);
other than modified risk tobacco products
approved in accordance with section 911.

‘“(b) APPLICABILITY.—This chapter shall
apply to all tobacco products subject to the
regulations referred to in section 102 of the
Family Smoking Prevention and Tobacco
Control Act, and to any other tobacco prod-
ucts that the Secretary by regulation deems
to be subject to this chapter.

‘“(c) SCOPE.—

‘(1) IN GENERAL.—Nothing in this chapter,
or any policy issued or regulation promul-
gated thereunder, or the Family Smoking
Prevention and Tobacco Control Act, shall
be construed to affect the Secretary’s au-
thority over, or the regulation of, products
under this Act that are not tobacco products
under chapter V or any other chapter.

¢“(2) LIMITATION OF AUTHORITY.—

‘““(A) IN GENERAL.—The provisions of this
chapter shall not apply to tobacco leaf that
is not in the possession of a manufacturer of
tobacco products, or to the producers of to-
bacco leaf, including tobacco growers, to-
bacco warehouses, and tobacco grower co-
operatives, nor shall any employee of the
Food and Drug Administration have any au-
thority to enter onto a farm owned by a pro-
ducer of tobacco leaf without the written
consent of such producer.

‘“(B) EXCEPTION.—Notwithstanding any
other provision of this subparagraph, if a
producer of tobacco leaf is also a tobacco
product manufacturer or controlled by a to-
bacco product manufacturer, the producer
shall be subject to this chapter in the pro-
ducer’s capacity as a manufacturer.

‘“(C) RULE OF CONSTRUCTION.—Nothing in
this chapter shall be construed to grant the
Secretary authority to promulgate regula-
tions on any matter that involves the pro-
duction of tobacco leaf or a producer thereof,
other than activities by a manufacturer af-
fecting production.

“SEC. 902. ADULTERATED TOBACCO PRODUCTS.

““A tobacco product shall be deemed to be
adulterated if—

‘(1) it consists in whole or in part of any
filthy, putrid, or decomposed substance, or is
otherwise contaminated by any added poi-
sonous or added deleterious substance that
may render the product injurious to health;

‘“(2) it has been prepared, packed, or held
under insanitary conditions whereby it may
have been contaminated with filth, or where-
by it may have been rendered injurious to
health;

‘“(3) its package is composed, in whole or in
part, of any poisonous or deleterious sub-
stance which may render the contents inju-
rious to health;

‘“(4) it 1is, or purports to be or is rep-
resented as, a tobacco product which is sub-
ject to a tobacco product standard estab-
lished under section 907 unless such tobacco
product is in all respects in conformity with
such standard;

“(B)(A) it is required by section 910(a) to
have premarket approval and does not have
an approved application in effect;

‘(B) it is in violation of the order approv-
ing such an application; or
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“(6) the methods used in, or the facilities
or controls used for, its manufacture, pack-
ing or storage are not in conformity with ap-
plicable requirements under section 906(e)(1)
or an applicable condition prescribed by an
order under section 906(e)(2); or

‘(M) it is in violation of section 911.

“SEC. 903. MISBRANDED TOBACCO PRODUCTS.

‘“(a) IN GENERAL.—A tobacco product shall
be deemed to be misbranded—

‘(1) if its labeling is false or misleading in
any particular;

‘“(2) if in package form unless it bears a
label containing—

‘“(A) the name and place of business of the
tobacco product manufacturer, packer, or
distributor;

“(B) an accurate statement of the quantity
of the contents in terms of weight, measure,
or numerical count;

“(C) an accurate statement of the percent-
age of the tobacco used in the product that
is domestically grown tobacco and the per-
centage that is foreign grown tobacco; and

‘(D) the statement required under section
921(a),
except that under subparagraph (B) reason-
able variations shall be permitted, and ex-
emptions as to small packages shall be es-
tablished, by regulations prescribed by the
Secretary;

““(3) if any word, statement, or other infor-
mation required by or under authority of
this chapter to appear on the label or label-
ing is not prominently placed thereon with
such conspicuousness (as compared with
other words, statements or designs in the la-
beling) and in such terms as to render it
likely to be read and understood by the ordi-
nary individual under customary conditions
of purchase and use;

‘“(4) if it has an established name, unless
its label bears, to the exclusion of any other
nonproprietary name, its established name
prominently printed in type as required by
the Secretary by regulation;

‘“(b) if the Secretary has issued regulations
requiring that its labeling bear adequate di-
rections for use, or adequate warnings
against use by children, that are necessary
for the protection of users unless its labeling
conforms in all respects to such regulations;

‘“(6) if it was manufactured, prepared, prop-
agated, compounded, or processed in any
State in an establishment not duly reg-
istered under section 905(b), 905(c), 905(d), or
905(h), if it was not included in a list re-
quired by section 905(i), if a notice or other
information respecting it was not provided
as required by such section or section 905(j),
or if it does not bear such symbols from the
uniform system for identification of tobacco
products prescribed under section 905(e) as
the Secretary by regulation requires;

(M if, in the case of any tobacco product
distributed or offered for sale in any State—

‘“(A) its advertising is false or misleading
in any particular; or

‘(B) it is sold or distributed in violation of
regulations prescribed under section 906(d);

‘“(8) unless, in the case of any tobacco
product distributed or offered for sale in any
State, the manufacturer, packer, or dis-
tributor thereof includes in all advertise-
ments and other descriptive printed matter
issued or caused to be issued by the manufac-
turer, packer, or distributor with respect to
that tobacco product—

‘“(A) a true statement of the tobacco prod-
uct’s established name as described in para-
graph (4), printed prominently; and

‘“(B) a brief statement of—

‘(i) the uses of the tobacco product and
relevant warnings, precautions, side effects,
and contraindications; and

‘(i1) in the case of specific tobacco prod-
ucts made subject to a finding by the Sec-
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retary after notice and opportunity for com-
ment that such action is appropriate to pro-
tect the public health, a full description of
the components of such tobacco product or
the formula showing quantitatively each in-
gredient of such tobacco product to the ex-
tent required in regulations which shall be
issued by the Secretary after an opportunity
for a hearing;

‘(9) if it is a tobacco product subject to a
tobacco product standard established under
section 907, unless it bears such labeling as
may be prescribed in such tobacco product
standard; or

¢“(10) if there was a failure or refusal—

““(A) to comply with any requirement pre-
scribed under section 904 or 908; or

‘“(B) to furnish any material or informa-
tion required under section 909.

‘“‘(b) PRIOR APPROVAL OF LABEL STATE-
MENTS.—The Secretary may, by regulation,
require prior approval of statements made on
the label of a tobacco product. No regulation
issued under this subsection may require
prior approval by the Secretary of the con-
tent of any advertisement, except for modi-
fied risk tobacco products as provided in sec-
tion 911. No advertisement of a tobacco prod-
uct published after the date of enactment of
the Family Smoking Prevention and To-
bacco Control Act shall, with respect to the
language of label statements as prescribed
under section 4 of the Cigarette Labeling and
Advertising Act and section 3 of the Com-
prehensive Smokeless Tobacco Health Edu-
cation Act of 1986 or the regulations issued
under such sections, be subject to the provi-
sions of sections 12 through 15 of the Federal
Trade Commission Act (15 U.S.C. 52 through
55).

“SEC. 904. SUBMISSION OF HEALTH INFORMA-
TION TO THE SECRETARY.

‘“(a) REQUIREMENT.—Not later than 6
months after the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, each tobacco product manufac-
turer or importer, or agents thereof, shall
submit to the Secretary the following infor-
mation:

‘(1) A listing of all ingredients, including
tobacco, substances, compounds, and addi-
tives that are, as of such date, added by the
manufacturer to the tobacco, paper, filter, or
other part of each tobacco product by brand
and by quantity in each brand and subbrand.

“(2) A description of the content, delivery,
and form of nicotine in each tobacco product
measured in milligrams of nicotine in ac-
cordance with regulations promulgated by
the Secretary in accordance with section
4(a)(4) of the Federal Cigarette Liabeling and
Advertising Act.

‘(3) A listing of all constituents, including
smoke constituents as applicable, identified
by the Secretary as harmful or potentially
harmful to health in each tobacco product,
and as applicable in the smoke of each to-
bacco product, by brand and by quantity in
each brand and subbrand. Effective begin-
ning 2 years after the date of enactment of
this chapter, the manufacturer, importer, or
agent shall comply with regulations promul-
gated under section 915 in reporting informa-
tion under this paragraph, where applicable.

‘“(4) All documents developed after the
date of enactment of the Family Smoking
Prevention and Tobacco Control Act that re-
late to health, toxicological, behavioral, or
physiologic effects of current or future to-
bacco products, their constituents (including
smoke constituents), ingredients, compo-
nents, and additives.

“(b) DATA SUBMISSION.—At the request of
the Secretary, each tobacco product manu-
facturer or importer of tobacco products, or
agents thereof, shall submit the following:

‘(1) Any or all documents (including un-
derlying scientific information) relating to
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research activities, and research findings,
conducted, supported, or possessed by the
manufacturer (or agents thereof) on the
health, toxicological, behavioral, or physio-
logic effects of tobacco products and their
constituents (including smoke constituents),
ingredients, components, and additives.

‘(2) Any or all documents (including un-
derlying scientific information) relating to
research activities, and research findings,
conducted, supported, or possessed by the
manufacturer (or agents thereof) that relate
to the issue of whether a reduction in risk to
health from tobacco products can occur upon
the employment of technology available or
known to the manufacturer.

‘(3) Any or all documents (including un-

derlying scientific or financial information)
relating to marketing research involving the
use of tobacco products or marketing prac-
tices and the effectiveness of such practices
used by tobacco manufacturers and distribu-
tors.
An importer of a tobacco product not manu-
factured in the United States shall supply
the information required of a tobacco prod-
uct manufacturer under this subsection.

“(c) TIME FOR SUBMISSION.—

‘(1) IN GENERAL.—At least 90 days prior to
the delivery for introduction into interstate
commerce of a tobacco product not on the
market on the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, the manufacturer of such prod-
uct shall provide the information required
under subsection (a).

‘“(2) DISCLOSURE OF ADDITIVE.—If at any
time a tobacco product manufacturer adds to
its tobacco products a new tobacco additive
or increases the quantity of an existing to-
bacco additive, the manufacturer shall, ex-
cept as provided in paragraph (3), at least 90
days prior to such action so advise the Sec-
retary in writing.

¢“(3) DISCLOSURE OF OTHER ACTIONS.—If at
any time a tobacco product manufacturer
eliminates or decreases an existing additive,
or adds or increases an additive that has by
regulation been designated by the Secretary
as an additive that is not a human or animal
carcinogen, or otherwise harmful to health
under intended conditions of use, the manu-
facturer shall within 60 days of such action
so advise the Secretary in writing.

“(d) DATA LIsT.—

‘(1 IN GENERAL.—Not later than 3 years
after the date of enactment of the Family
Smoking Prevention and Tobacco Control
Act, and annually thereafter, the Secretary
shall publish in a format that is understand-
able and not misleading to a lay person, and
place on public display (in a manner deter-
mined by the Secretary) the list established
under subsection (e).

‘‘(2) CONSUMER RESEARCH.—The Secretary
shall conduct periodic consumer research to
ensure that the list published under para-
graph (1) is not misleading to lay persons.
Not later than 5 years after the date of en-
actment of the Family Smoking Prevention
and Tobacco Control Act, the Secretary shall
submit to the appropriate committees of
Congress a report on the results of such re-
search, together with recommendations on
whether such publication should be contin-
ued or modified.

‘“(e) DATA COLLECTION.—Not later than 12
months after the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, the Secretary shall establish a
list of harmful and potentially harmful con-
stituents, including smoke constituents, to
health in each tobacco product by brand and
by quantity in each brand and subbrand. The
Secretary shall publish a public notice re-
questing the submission by interested per-
sons of scientific and other information con-
cerning the harmful and potentially harmful
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constituents in tobacco products and tobacco
smoke.
“SEC. 905. ANNUAL REGISTRATION.

‘‘(a) DEFINITIONS.—In this section:

“) MANUFACTURE, PREPARATION,
COMPOUNDING, OR PROCESSING.—The term
‘manufacture, preparation, compounding, or
processing’ shall include repackaging or oth-
erwise changing the container, wrapper, or
labeling of any tobacco product package in
furtherance of the distribution of the to-
bacco product from the original place of
manufacture to the person who makes final
delivery or sale to the ultimate consumer or
user.

‘“(2) NAME.—The term ‘name’ shall include
in the case of a partnership the name of each
partner and, in the case of a corporation, the
name of each corporate officer and director,
and the State of incorporation.

‘“(b) REGISTRATION BY OWNERS AND OPERA-
TORS.—On or before December 31 of each year
every person who owns or operates any es-
tablishment in any State engaged in the
manufacture, preparation, compounding, or
processing of a tobacco product or tobacco
products shall register with the Secretary
the name, places of business, and all such es-
tablishments of that person.

‘“(c) REGISTRATION OF NEW OWNERS AND OP-
ERATORS.—Every person upon first engaging
in the manufacture, preparation,
compounding, or processing of a tobacco
product or tobacco products in any establish-
ment owned or operated in any State by that
person shall immediately register with the
Secretary that person’s name, place of busi-
ness, and such establishment.

‘‘(d) REGISTRATION OF ADDED ESTABLISH-
MENTS.—Every person required to register
under subsection (b) or (¢) shall immediately
register with the Secretary any additional
establishment which that person owns or op-
erates in any State and in which that person
begins the manufacture, preparation,
compounding, or processing of a tobacco
product or tobacco products.

‘‘(e) UNIFORM PRODUCT IDENTIFICATION SYS-
TEM.—The Secretary may by regulation pre-
scribe a uniform system for the identifica-
tion of tobacco products and may require
that persons who are required to list such to-
bacco products under subsection (i) shall list
such tobacco products in accordance with
such system.

“(f) PUBLIC ACCESS TO REGISTRATION INFOR-
MATION.—The Secretary shall make available
for inspection, to any person so requesting,
any registration filed under this section.

‘(g) BIENNIAL INSPECTION OF REGISTERED
ESTABLISHMENTS.—Every establishment in
any State registered with the Secretary
under this section shall be subject to inspec-
tion under section 704, and every such estab-
lishment engaged in the manufacture,
compounding, or processing of a tobacco
product or tobacco products shall be so in-
spected by 1 or more officers or employees
duly designated by the Secretary at least
once in the 2-year period beginning with the
date of registration of such establishment
under this section and at least once in every
successive 2-year period thereafter.

“(h) FOREIGN ESTABLISHMENTS SHALL REG-
ISTER.—ANny establishment within any for-
eign country engaged in the manufacture,
preparation, compounding, or processing of a
tobacco product or tobacco products, shall
register under this section under regulations
promulgated by the Secretary. Such regula-
tions shall require such establishment to
provide the information required by sub-
section (i) of this section and shall include
provisions for registration of any such estab-
lishment upon condition that adequate and
effective means are available, by arrange-
ment with the government of such foreign
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country or otherwise, to enable the Sec-
retary to determine from time to time
whether tobacco products manufactured,
prepared, compounded, or processed in such
establishment, if imported or offered for im-
port into the United States, shall be refused
admission on any of the grounds set forth in
section 801(a).

(i) REGISTRATION INFORMATION.—

‘(1) PRODUCT LIST.—Every person who reg-
isters with the Secretary under subsection
(b), (¢), (d), or (h) shall, at the time of reg-
istration under any such subsection, file
with the Secretary a list of all tobacco prod-
ucts which are being manufactured, pre-
pared, compounded, or processed by that per-
son for commercial distribution and which
has not been included in any list of tobacco
products filed by that person with the Sec-
retary under this paragraph or paragraph (2)
before such time of registration. Such list
shall be prepared in such form and manner as
the Secretary may prescribe and shall be ac-
companied by—

‘“(A) in the case of a tobacco product con-
tained in the applicable list with respect to
which a tobacco product standard has been
established under section 907 or which is sub-
ject to section 910, a reference to the author-
ity for the marketing of such tobacco prod-
uct and a copy of all labeling for such to-
bacco product;

‘“(B) in the case of any other tobacco prod-
uct contained in an applicable list, a copy of
all consumer information and other labeling
for such tobacco product, a representative
sampling of advertisements for such tobacco
product, and, upon request made by the Sec-
retary for good cause, a copy of all advertise-
ments for a particular tobacco product; and

“(C) if the registrant filing a list has deter-
mined that a tobacco product contained in
such list is not subject to a tobacco product
standard established under section 907, a
brief statement of the basis upon which the
registrant made such determination if the
Secretary requests such a statement with re-
spect to that particular tobacco product.

‘(2) BIANNUAL REPORT OF ANY CHANGE IN
PRODUCT LIST.—Each person who registers
with the Secretary under this section shall
report to the Secretary once during the
month of June of each year and once during
the month of December of each year the fol-
lowing:

““(A) A list of each tobacco product intro-
duced by the registrant for commercial dis-
tribution which has not been included in any
list previously filed by that person with the
Secretary under this subparagraph or para-
graph (1). A list under this subparagraph
shall list a tobacco product by its estab-
lished name and shall be accompanied by the
other information required by paragraph (1).

‘(B) If since the date the registrant last
made a report under this paragraph that per-
son has discontinued the manufacture, prep-
aration, compounding, or processing for com-
mercial distribution of a tobacco product in-
cluded in a list filed under subparagraph (A)
or paragraph (1), notice of such discontinu-
ance, the date of such discontinuance, and
the identity of its established name.

“(C) If since the date the registrant re-
ported under subparagraph (B) a notice of
discontinuance that person has resumed the
manufacture, preparation, compounding, or
processing for commercial distribution of
the tobacco product with respect to which
such notice of discontinuance was reported,
notice of such resumption, the date of such
resumption, the identity of such tobacco
product by established name, and other in-
formation required by paragraph (1), unless
the registrant has previously reported such
resumption to the Secretary under this sub-
paragraph.
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‘(D) Any material change in any informa-
tion previously submitted under this para-
graph or paragraph (1).

“(j)). REPORT PRECEDING INTRODUCTION OF
CERTAIN SUBSTANTIALLY-EQUIVALENT PROD-
UCTS INTO INTERSTATE COMMERCE.—

‘(1) IN GENERAL.—Each person who is re-
quired to register under this section and who
proposes to begin the introduction or deliv-
ery for introduction into interstate com-
merce for commercial distribution of a to-
bacco product intended for human use that
was not commercially marketed (other than
for test marketing) in the United States as
of June 1, 2003, shall, at least 90 days prior to
making such introduction or delivery, report
to the Secretary (in such form and manner
as the Secretary shall prescribe)—

““(A) the basis for such person’s determina-
tion that the tobacco product is substan-
tially equivalent, within the meaning of sec-
tion 910, to a tobacco product commercially
marketed (other than for test marketing) in
the United States as of June 1, 2003, that is
in compliance with the requirements of this
Act; and

‘(B) action taken by such person to com-
ply with the requirements under section 907
that are applicable to the tobacco product.

‘“(2) APPLICATION TO CERTAIN POST JUNE 1,
2003 PRODUCTS.—A report under this sub-
section for a tobacco product that was first
introduced or delivered for introduction into
interstate commerce for commercial dis-
tribution in the United States after June 1,
2003, and prior to the date that is 15 months
after the date of enactment of the Family
Smoking Prevention and Tobacco Control
Act shall be submitted to the Secretary not
later than 15 months after such date of en-
actment.

*“(3) EXEMPTIONS.—

“(A) IN GENERAL.—The Secretary may by
regulation, exempt from the requirements of
this subsection tobacco products that are
modified by adding or deleting a tobacco ad-
ditive, or increasing or decreasing the quan-
tity of an existing tobacco additive, if the
Secretary determines that—

‘(i) such modification would be a minor
modification of a tobacco product authorized
for sale under this Act;

‘“(ii) a report under this subsection is not
necessary to ensure that permitting the to-
bacco product to be marketed would be ap-
propriate for protection of the public health;
and

‘‘(iii) an exemption is otherwise appro-
priate.

‘“(B) REGULATIONS.—Not later than 9
months after the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, the Secretary shall issue regu-
lations to implement this paragraph.

“SEC. 906. GENERAL PROVISIONS RESPECTING
CONTROL OF TOBACCO PRODUCTS.

‘‘(a) IN GENERAL.—Any requirement estab-
lished by or under section 902, 903, 905, or 909
applicable to a tobacco product shall apply
to such tobacco product until the applica-
bility of the requirement to the tobacco
product has been changed by action taken
under section 907, section 910, section 911, or
subsection (d) of this section, and any re-
quirement established by or under section
902, 903, 905, or 909 which is inconsistent with
a requirement imposed on such tobacco prod-
uct under section 907, section 910, section 911,
or subsection (d) of this section shall not
apply to such tobacco product.

“(b) INFORMATION ON PUBLIC ACCESS AND
COMMENT.—Each notice of proposed rule-
making under section 907, 908, 909, 910, or 911
or under this section, any other notice which
is published in the Federal Register with re-
spect to any other action taken under any
such section and which states the reasons for
such action, and each publication of findings
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required to be made in connection with rule-
making under any such section shall set
forth—

‘(1) the manner in which interested per-
sons may examine data and other informa-
tion on which the notice or findings is based;
and

‘(2) the period within which interested per-
sons may present their comments on the no-
tice or findings (including the need there-
fore) orally or in writing, which period shall
be at least 60 days but may not exceed 90
days unless the time is extended by the Sec-
retary by a notice published in the Federal
Register stating good cause therefore.

“‘(c) LIMITED CONFIDENTIALITY OF INFORMA-
TION.—Any information reported to or other-
wise obtained by the Secretary or the Sec-
retary’s representative under section 903, 904,
907, 908, 909, 910, 911, or 704, or under sub-
section (e) or (f) of this section, which is ex-
empt from disclosure under subsection (a) of
section 552 of title 5, United States Code, by
reason of subsection (b)(4) of that section
shall be considered confidential and shall not
be disclosed, except that the information
may be disclosed to other officers or employ-
ees concerned with carrying out this chap-
ter, or when relevant in any proceeding
under this chapter.

““(d) RESTRICTIONS.—

‘(1) IN GENERAL.—The Secretary may by
regulation require restrictions on the sale
and distribution of a tobacco product, in-
cluding restrictions on the access to, and the
advertising and promotion of, the tobacco
product, if the Secretary determines that
such regulation would be appropriate for the
protection of the public health. The Sec-
retary may by regulation impose restrictions
on the advertising and promotion of a to-
bacco product consistent with and to full ex-
tent permitted by the first amendment to
the Constitution. The finding as to whether
such regulation would be appropriate for the
protection of the public health shall be de-
termined with respect to the risks and bene-
fits to the population as a whole, including
users and non-users of the tobacco product,
and taking into account—

‘“(A) the increased or decreased likelihood
that existing users of tobacco products will
stop using such products; and

‘(B) the increased or decreased likelihood

that those who do not use tobacco products
will start using such products.
No such regulation may require that the sale
or distribution of a tobacco product be lim-
ited to the written or oral authorization of a
practitioner licensed by law to prescribe
medical products.

‘“(2) LABEL STATEMENTS.—The label of a to-
bacco product shall bear such appropriate
statements of the restrictions required by a
regulation under subsection (a) as the Sec-
retary may in such regulation prescribe.

““(3) LIMITATIONS.—

‘“(A) IN GENERAL.—No restrictions under
paragraph (1) may—

‘(1) prohibit the sale of any tobacco prod-
uct in face-to-face transactions by a specific
category of retail outlets; or

‘‘(ii) establish a minimum age of sale of to-
bacco products to any person older than 18
years of age.

“(B) MATCHBOOKS.—For purposes of any
regulations issued by the Secretary, match-
books of conventional size containing not
more than 20 paper matches, and which are
customarily given away for free with the
purchase of tobacco products shall be consid-
ered as adult written publications which
shall be permitted to contain advertising.
Notwithstanding the preceding sentence, if
the Secretary finds that such treatment of
matchbooks is not appropriate for the pro-
tection of the public health, the Secretary
may determine by regulation that match-
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books shall not be considered adult written
publications.

‘“(e) GOOD MANUFACTURING PRACTICE RE-
QUIREMENTS.—

(1) METHODS, FACILITIES, AND CONTROLS TO
CONFORM.—

‘““(A) IN GENERAL.—The Secretary may, in
accordance with subparagraph (B), prescribe
regulations (which may differ based on the
type of tobacco product involved) requiring
that the methods used in, and the facilities
and controls used for, the manufacture, pre-
production design validation (including a
process to assess the performance of a to-
bacco product), packing and storage of a to-
bacco product, conform to current good man-
ufacturing practice, as prescribed in such
regulations, to assure that the public health
is protected and that the tobacco product is
in compliance with this chapter. Good manu-
facturing practices may include the testing
of raw tobacco for pesticide chemical resi-
dues regardless of whether a tolerance for
such chemical residues has been established.

“(B) REQUIREMENTS.—The Secretary
shall—

‘(i) before promulgating any regulation
under subparagraph (A), afford the Tobacco
Products Scientific Advisory Committee an
opportunity to submit recommendations
with respect to the regulation proposed to be
promulgated;

¢“(ii) before promulgating any regulation
under subparagraph (A), afford opportunity
for an oral hearing;

‘‘(iii) provide the advisory committee a
reasonable time to make its recommenda-
tion with respect to proposed regulations
under subparagraph (A); and

‘‘(iv) in establishing the effective date of a
regulation promulgated under this sub-
section, take into account the differences in
the manner in which the different types of
tobacco products have historically been pro-
duced, the financial resources of the dif-
ferent tobacco product manufacturers, and
the state of their existing manufacturing fa-
cilities, and shall provide for a reasonable
period of time for such manufacturers to
conform to good manufacturing practices.

*“(2) EXEMPTIONS; VARIANCES.—

‘‘(A) PETITION.—Any person subject to any
requirement prescribed under paragraph (1)
may petition the Secretary for a permanent
or temporary exemption or variance from
such requirement. Such a petition shall be
submitted to the Secretary in such form and
manner as the Secretary shall prescribe and
shall—

‘(i) in the case of a petition for an exemp-
tion from a requirement, set forth the basis
for the petitioner’s determination that com-
pliance with the requirement is not required
to assure that the tobacco product will be in
compliance with this chapter;

‘“(ii) in the case of a petition for a variance
from a requirement, set forth the methods
proposed to be used in, and the facilities and
controls proposed to be used for, the manu-
facture, packing, and storage of the tobacco
product in lieu of the methods, facilities, and
controls prescribed by the requirement; and

‘“(iii) contain such other information as
the Secretary shall prescribe.

‘“(B) REFERRAL TO THE TOBACCO PRODUCTS
SCIENTIFIC ADVISORY COMMITTEE.—The Sec-
retary may refer to the Tobacco Products
Scientific Advisory Committee any petition
submitted under subparagraph (A). The To-
bacco Products Scientific Advisory Com-
mittee shall report its recommendations to
the Secretary with respect to a petition re-
ferred to it within 60 days after the date of
the petition’s referral. Within 60 days after—

‘‘(i) the date the petition was submitted to
the Secretary under subparagraph (A); or
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‘‘(ii) the day after the petition was referred
to the Tobacco Products Scientific Advisory
Committee,

whichever occurs later, the Secretary shall
by order either deny the petition or approve
it.

‘(C) APPROVAL.—The Secretary may ap-
prove—

‘(i) a petition for an exemption for a to-
bacco product from a requirement if the Sec-
retary determines that compliance with such
requirement is not required to assure that
the tobacco product will be in compliance
with this chapter; and

‘‘(ii) a petition for a variance for a tobacco
product from a requirement if the Secretary
determines that the methods to be used in,
and the facilities and controls to be used for,
the manufacture, packing, and storage of the
tobacco product in lieu of the methods, con-
trols, and facilities prescribed by the re-
quirement are sufficient to assure that the
tobacco product will be in compliance with
this chapter.

‘(D) CONDITIONS.—An order of the Sec-
retary approving a petition for a variance
shall prescribe such conditions respecting
the methods used in, and the facilities and
controls used for, the manufacture, packing,
and storage of the tobacco product to be
granted the variance under the petition as
may be necessary to assure that the tobacco
product will be in compliance with this chap-
ter.

‘“(E) HEARING.—After the issuance of an
order under subparagraph (B) respecting a
petition, the petitioner shall have an oppor-
tunity for an informal hearing on such order.

‘“(3) COMPLIANCE.—Compliance with re-
quirements under this subsection shall not
be required before the period ending 3 years
after the date of enactment of the Family
Smoking Prevention and Tobacco Control
Act.

“(f) RESEARCH AND DEVELOPMENT.—The
Secretary may enter into contracts for re-
search, testing, and demonstrations respect-
ing tobacco products and may obtain tobacco
products for research, testing, and dem-
onstration purposes without regard to sec-
tion 3324(a) and (b) of title 31, United States
Code, and section 5 of title 41, United States
Code.

“SEC. 907. TOBACCO PRODUCT STANDARDS.

‘“‘(a) IN GENERAL.—

‘(1) SPECIAL RULE FOR CIGARETTES.—A cig-
arette or any of its component parts (includ-
ing the tobacco, filter, or paper) shall not
contain, as a constituent (including a smoke
constituent) or additive, an artificial or nat-
ural flavor (other than tobacco or menthol)
or an herb or spice, including strawberry,
grape, orange, clove, cinnamon, pineapple,
vanilla, coconut, licorice, cocoa, chocolate,
cherry, or coffee, that is a characterizing fla-
vor of the tobacco product or tobacco smoke.
Nothing in this subparagraph shall be con-
strued to limit the Secretary’s authority to
take action under this section or other sec-
tions of this Act applicable to menthol or
any artificial or natural flavor, herb, or spice
not specified in this paragraph.

‘“(2) REVISION OF TOBACCO PRODUCT STAND-
ARDS.—The Secretary may revise the to-
bacco product standards in paragraph (1) in
accordance with subsection (b).

‘“(3) TOBACCO PRODUCT STANDARDS.—The
Secretary may adopt tobacco product stand-
ards in addition to those in paragraph (1) if
the Secretary finds that a tobacco product
standard is appropriate for the protection of
the public health. This finding shall be deter-
mined with respect to the risks and benefits
to the population as a whole, including users
and non-users of the tobacco product, and
taking into account—

CONGRESSIONAL RECORD — SENATE

““(A) the increased or decreased likelihood
that existing users of tobacco products will
stop using such products; and

“(B) the increased or decreased likelihood
that those who do not use tobacco products
will start using such products.

‘“(4) CONTENT OF TOBACCO PRODUCT STAND-
ARDS.—A tobacco product standard estab-
lished under this section for a tobacco prod-
uct—

‘“(A) shall include provisions that are ap-
propriate for the protection of the public
health, including provisions, where appro-
priate—

‘(i) for the reduction of nicotine yields of
the product;

‘“(ii) for the reduction or elimination of
other constituents, including smoke con-

stituents, or harmful components of the
product; or

‘“(iii) relating to any other requirement
under (B);

‘“(B) shall, where appropriate for the pro-
tection of the public health, include—

‘(i) provisions respecting the construction,
components, ingredients, additives, constitu-
ents, including smoke constituents, and
properties of the tobacco product;

‘“(ii) provisions for the testing (on a sample
basis or, if necessary, on an individual basis)
of the tobacco product;

‘(iii) provisions for the measurement of
the tobacco product characteristics of the
tobacco product;

‘“(iv) provisions requiring that the results
of each or of certain of the tests of the to-
bacco product required to be made under
clause (ii) show that the tobacco product is
in conformity with the portions of the stand-
ard for which the test or tests were required;
and

‘(v) a provision requiring that the sale and
distribution of the tobacco product be re-
stricted but only to the extent that the sale
and distribution of a tobacco product may be
restricted under a regulation under section
906(d); and

‘(C) shall, where appropriate, require the
use and prescribe the form and content of la-
beling for the proper use of the tobacco prod-
uct.

‘“(5) PERIODIC RE-EVALUATION OF TOBACCO
PRODUCT STANDARDS.—The Secretary shall
provide for periodic evaluation of tobacco
product standards established under this sec-
tion to determine whether such standards
should be changed to reflect new medical,
scientific, or other technological data. The
Secretary may provide for testing under
paragraph (4)(B) by any person.

‘“(6) INVOLVEMENT OF OTHER AGENCIES; IN-
FORMED PERSONS.—In carrying out duties
under this section, the Secretary shall en-
deavor to—

‘“(A) use personnel, facilities, and other
technical support available in other Federal
agencies;

‘(B) consult with other Federal agencies
concerned with standard-setting and other

nationally or internationally recognized
standard-setting entities; and
‘“(C) 1invite appropriate participation,

through joint or other conferences, work-
shops, or other means, by informed persons
representative of scientific, professional, in-
dustry, agricultural, or consumer organiza-
tions who in the Secretary’s judgment can
make a significant contribution.

““(b) ESTABLISHMENT OF STANDARDS.—

(1) NOTICE.—

‘“(A) IN GENERAL.—The Secretary shall pub-
lish in the Federal Register a notice of pro-
posed rulemaking for the establishment,
amendment, or revocation of any tobacco
product standard.

‘(B) REQUIREMENTS OF NOTICE.—A notice of
proposed rulemaking for the establishment
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or amendment of a tobacco product standard
for a tobacco product shall—

‘(i) set forth a finding with supporting jus-
tification that the tobacco product standard
is appropriate for the protection of the pub-
lic health;

‘“(ii) set forth proposed findings with re-
spect to the risk of illness or injury that the
tobacco product standard is intended to re-
duce or eliminate; and

‘“(iii) invite interested persons to submit
an existing tobacco product standard for the
tobacco product, including a draft or pro-
posed tobacco product standard, for consider-
ation by the Secretary.

‘“(C) STANDARD.—Upon a determination by
the Secretary that an additive, constituent
(including smoke constituent), or other com-
ponent of the product that is the subject of
the proposed tobacco product standard is
harmful, it shall be the burden of any party
challenging the proposed standard to prove
that the proposed standard will not reduce or
eliminate the risk of illness or injury.

‘(D) FINDING.—A notice of proposed rule-
making for the revocation of a tobacco prod-
uct standard shall set forth a finding with
supporting justification that the tobacco
product standard is no longer appropriate for
the protection of the public health.

‘“(E) CONSIDERATION BY SECRETARY.—The
Secretary shall consider all information sub-
mitted in connection with a proposed stand-
ard, including information concerning the
countervailing effects of the tobacco product
standard on the health of adolescent tobacco
users, adult tobacco users, or non-tobacco
users, such as the creation of a significant
demand for contraband or other tobacco
products that do not meet the requirements
of this chapter and the significance of such
demand, and shall issue the standard if the
Secretary determines that the standard
would be appropriate for the protection of
the public health.

‘“(F) COMMENT.—The Secretary shall pro-
vide for a comment period of not less than 60
days.

““(2) PROMULGATION.—

‘“(A) IN GENERAL.—After the expiration of
the period for comment on a notice of pro-
posed rulemaking published under paragraph
(1) respecting a tobacco product standard
and after consideration of such comments
and any report from the Tobacco Products
Scientific Advisory Committee, the Sec-
retary shall—

‘(i) promulgate a regulation establishing a
tobacco product standard and publish in the
Federal Register findings on the matters re-
ferred to in paragraph (1); or

‘“(ii) publish a notice terminating the pro-
ceeding for the development of the standard
together with the reasons for such termi-
nation.

‘(B) EFFECTIVE DATE.—A regulation estab-
lishing a tobacco product standard shall set
forth the date or dates upon which the stand-
ard shall take effect, but no such regulation
may take effect before 1 year after the date
of its publication unless the Secretary deter-
mines that an earlier effective date is nec-
essary for the protection of the public
health. Such date or dates shall be estab-
lished so as to minimize, consistent with the
public health, economic loss to, and disrup-
tion or dislocation of, domestic and inter-
national trade.

‘(3) POWER RESERVED TO CONGRESS.—Be-
cause of the importance of a decision of the
Secretary to issue a regulation establishing
a tobacco product standard—

““(A) banning all cigarettes, all smokeless
tobacco products, all little cigars, all cigars
other than little cigars, all pipe tobacco, or
all roll your own tobacco products; or

‘“(B) requiring the reduction of nicotine
yields of a tobacco product to zero,
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Congress expressly reserves to itself such
power.

‘“(4) AMENDMENT; REVOCATION.—

‘“‘(A) AUTHORITY.—The Secretary, upon the
Secretary’s own initiative or upon petition
of an interested person may by a regulation,
promulgated in accordance with the require-
ments of paragraphs (1) and (2)(B), amend or
revoke a tobacco product standard.

‘“(B) EFFECTIVE DATE.—The Secretary may
declare a proposed amendment of a tobacco
product standard to be effective on and after
its publication in the Federal Register and
until the effective date of any final action
taken on such amendment if the Secretary
determines that making it so effective is in
the public interest.

¢(6) REFERENCE TO ADVISORY COMMITTEE.—
The Secretary may—

““(A) on the Secretary’s own initiative,
refer a proposed regulation for the establish-
ment, amendment, or revocation of a to-
bacco product standard; or

“(B) upon the request of an interested per-
son which demonstrates good cause for refer-
ral and which is made before the expiration
of the period for submission of comments on
such proposed regulation,
refer such proposed regulation to the To-
bacco Products Scientific Advisory Com-
mittee, for a report and recommendation
with respect to any matter involved in the
proposed regulation which requires the exer-
cise of scientific judgment. If a proposed reg-
ulation is referred under this paragraph to
the Tobacco Products Scientific Advisory
Committee, the Secretary shall provide the
advisory committee with the data and infor-
mation on which such proposed regulation is
based. The Tobacco Products Scientific Ad-
visory Committee shall, within 60 days after
the referral of a proposed regulation and
after independent study of the data and in-
formation furnished to it by the Secretary
and other data and information before it,
submit to the Secretary a report and rec-
ommendation respecting such regulation, to-
gether with all underlying data and informa-
tion and a statement of the reason or basis
for the recommendation. A copy of such re-
port and recommendation shall be made pub-
lic by the Secretary.

“SEC. 908. NOTIFICATION AND OTHER REMEDIES.

‘‘(a) NOTIFICATION.—If the Secretary deter-
mines that—

‘(1) a tobacco product which is introduced
or delivered for introduction into interstate
commerce for commercial distribution pre-
sents an unreasonable risk of substantial
harm to the public health; and

‘(2) notification under this subsection is
necessary to eliminate the unreasonable risk
of such harm and no more practicable means
is available under the provisions of this
chapter (other than this section) to elimi-
nate such risk,
the Secretary may issue such order as may
be necessary to assure that adequate notifi-
cation is provided in an appropriate form, by
the persons and means best suited under the
circumstances involved, to all persons who
should properly receive such notification in
order to eliminate such risk. The Secretary
may order notification by any appropriate
means, including public service announce-
ments. Before issuing an order under this
subsection, the Secretary shall consult with
the persons who are to give notice under the
order.

“(b) NO EXEMPTION FROM OTHER LIABIL-
ITY.—Compliance with an order issued under
this section shall not relieve any person
from liability under Federal or State law. In
awarding damages for economic loss in an
action brought for the enforcement of any
such liability, the value to the plaintiff in
such action of any remedy provided under
such order shall be taken into account.
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‘‘(c) RECALL AUTHORITY.—

‘(1) IN GENERAL.—If the Secretary finds
that there is a reasonable probability that a
tobacco product contains a manufacturing or
other defect not ordinarily contained in to-
bacco products on the market that would
cause serious, adverse health consequences
or death, the Secretary shall issue an order
requiring the appropriate person (including
the manufacturers, importers, distributors,
or retailers of the tobacco product) to imme-
diately cease distribution of such tobacco
product. The order shall provide the person
subject to the order with an opportunity for
an informal hearing, to be held not later
than 10 days after the date of the issuance of
the order, on the actions required by the
order and on whether the order should be
amended to require a recall of such tobacco
product. If, after providing an opportunity
for such a hearing, the Secretary determines
that inadequate grounds exist to support the
actions required by the order, the Secretary
shall vacate the order.

‘(2) AMENDMENT OF ORDER TO REQUIRE RE-
CALL.—

“(A) IN GENERAL.—If, after providing an op-
portunity for an informal hearing under
paragraph (1), the Secretary determines that
the order should be amended to include a re-
call of the tobacco product with respect to
which the order was issued, the Secretary
shall, except as provided in subparagraph
(B), amend the order to require a recall. The
Secretary shall specify a timetable in which
the tobacco product recall will occur and
shall require periodic reports to the Sec-
retary describing the progress of the recall.

‘“(B) NOTICE.—An amended order under sub-
paragraph (A)—

‘(i) shall not include recall of a tobacco
product from individuals; and

‘“(ii) shall provide for notice to persons
subject to the risks associated with the use
of such tobacco product.

In providing the notice required by clause
(ii), the Secretary may use the assistance of
retailers and other persons who distributed
such tobacco product. If a significant num-
ber of such persons cannot be identified, the
Secretary shall notify such persons under
section 705(b).

“(3) REMEDY NOT EXCLUSIVE.—The remedy
provided by this subsection shall be in addi-
tion to remedies provided by subsection (a)
of this section.

“SEC. 909. RECORDS AND REPORTS ON TOBACCO
PRODUCTS.

‘‘(a) IN GENERAL.—Every person who is a
tobacco product manufacturer or importer of
a tobacco product shall establish and main-
tain such records, make such reports, and
provide such information, as the Secretary
may by regulation reasonably require to as-
sure that such tobacco product is not adul-
terated or misbranded and to otherwise pro-
tect public health. Regulations prescribed
under the preceding sentence—

‘(1) may require a tobacco product manu-
facturer or importer to report to the Sec-
retary whenever the manufacturer or im-
porter receives or otherwise becomes aware
of information that reasonably suggests that
one of its marketed tobacco products may
have caused or contributed to a serious unex-
pected adverse experience associated with
the use of the product or any significant in-
crease in the frequency of a serious, expected
adverse product experience;

‘“(2) shall require reporting of other signifi-
cant adverse tobacco product experiences as
determined by the Secretary to be necessary
to be reported;

‘“(3) shall not impose requirements unduly
burdensome to a tobacco product manufac-
turer or importer, taking into account the
cost of complying with such requirements
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and the need for the protection of the public
health and the implementation of this chap-
ter;

‘“(4) when prescribing the procedure for
making requests for reports or information,
shall require that each request made under
such regulations for submission of a report
or information to the Secretary state the
reason or purpose for such request and iden-
tify to the fullest extent practicable such re-
port or information;

‘() when requiring submission of a report
or information to the Secretary, shall state
the reason or purpose for the submission of
such report or information and identify to
the fullest extent practicable such report or
information; and

‘(6) may not require that the identity of

any patient or user be disclosed in records,
reports, or information required under this
subsection unless required for the medical
welfare of an individual, to determine risks
to public health of a tobacco product, or to
verify a record, report, or information sub-
mitted under this chapter.
In prescribing regulations under this sub-
section, the Secretary shall have due regard
for the professional ethics of the medical
profession and the interests of patients. The
prohibitions of paragraph (6) continue to
apply to records, reports, and information
concerning any individual who has been a pa-
tient, irrespective of whether or when he
ceases to be a patient.

‘“(b) REPORTS OF REMOVALS AND CORREC-
TIONS.—

‘(1 IN GENERAL.—Except as provided in
paragraph (2), the Secretary shall by regula-
tion require a tobacco product manufacturer
or importer of a tobacco product to report
promptly to the Secretary any corrective ac-
tion taken or removal from the market of a
tobacco product undertaken by such manu-
facturer or importer if the removal or cor-
rection was undertaken—

‘“(A) to reduce a risk to health posed by the
tobacco product; or

‘(B) to remedy a violation of this chapter
caused by the tobacco product which may
present a risk to health.

A tobacco product manufacturer or importer
of a tobacco product who undertakes a cor-
rective action or removal from the market of
a tobacco product which is not required to be
reported under this subsection shall keep a
record of such correction or removal.

‘‘(2) EXCEPTION.—No report of the correc-
tive action or removal of a tobacco product
may be required under paragraph (1) if a re-
port of the corrective action or removal is
required and has been submitted under sub-
section (a).

“SEC. 910. APPLICATION FOR REVIEW OF CER-
TAIN TOBACCO PRODUCTS.

‘‘(a) IN GENERAL.—

‘(1) NEW TOBACCO PRODUCT DEFINED.—For
purposes of this section the term ‘new to-
bacco product’ means—

“‘(A) any tobacco product (including those
products in test markets) that was not com-
mercially marketed in the United States as
of June 1, 2003; or

‘“(B) any modification (including a change
in design, any component, any part, or any
constituent, including a smoke constituent,
or in the content, delivery or form of nico-
tine, or any other additive or ingredient) of
a tobacco product where the modified prod-
uct was commercially marketed in the
United States after June 1, 2003.

‘“(2) PREMARKET APPROVAL REQUIRED.—

‘““(A) NEW PRODUCTS.—Approval under this
section of an application for premarket ap-
proval for any new tobacco product is re-
quired unless—

‘(i) the manufacturer has submitted a re-
port under section 905(j); and
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¢“(ii) the Secretary has issued an order that
the tobacco product—

‘(I is substantially equivalent to a to-
bacco product commercially marketed (other
than for test marketing) in the United
States as of June 1, 2003; and

“(IT)(aa) is in compliance with the require-
ments of this Act; or

‘“(bb) is exempt from the requirements of
section 905(j) pursuant to a regulation issued
under section 905(j)(3).

“(B) APPLICATION TO CERTAIN POST JUNE 1,
2003 PRODUCTS.—Subparagraph (A) shall not
apply to a tobacco product—

‘(i) that was first introduced or delivered
for introduction into interstate commerce
for commercial distribution in the United
States after June 1, 2003, and prior to the
date that is 15 months after the date of en-
actment of the Family Smoking Prevention
and Tobacco Control Act; and

‘(i) for which a report was submitted
under section 905(j) within such 15-month pe-
riod, until the Secretary issues an order that
the tobacco product is not substantially
equivalent.

*“(3) SUBSTANTIALLY EQUIVALENT DEFINED.—

“‘(A) IN GENERAL.—In this section and sec-
tion 905(j), the terms ‘substantially equiva-
lent’ or ‘substantial equivalence’ mean, with
respect to the tobacco product being com-
pared to the predicate tobacco product, that
the Secretary by order has found that the to-
bacco product—

‘(i) has the same characteristics as the
predicate tobacco product; or

‘‘(ii) has different characteristics and the
information submitted contains information,
including clinical data if deemed necessary
by the Secretary, that demonstrates that it
is not appropriate to regulate the product
under this section because the product does
not raise different questions of public health.

‘“(B) CHARACTERISTICS.—In subparagraph
(A), the term ‘characteristics’ means the ma-
terials, ingredients, design, composition,
heating source, or other features of a to-
bacco product.

‘(C) LIMITATION.—A tobacco product may
not be found to be substantially equivalent
to a predicate tobacco product that has been
removed from the market at the initiative of
the Secretary or that has been determined
by a judicial order to be misbranded or adul-
terated.

‘“(4) HEALTH INFORMATION.—

““(A) SUMMARY.—As part of a submission
under section 905(j) respecting a tobacco
product, the person required to file a pre-
market notification under such section shall
provide an adequate summary of any health
information related to the tobacco product
or state that such information will be made
available upon request by any person.

‘“(B) REQUIRED INFORMATION.—ANy sum-
mary under subparagraph (A) respecting a
tobacco product shall contain detailed infor-
mation regarding data concerning adverse
health effects and shall be made available to
the public by the Secretary within 30 days of
the issuance of a determination that such to-
bacco product is substantially equivalent to
another tobacco product.

““(b) APPLICATION.—

‘(1) CONTENTS.—An application for pre-
market approval shall contain—

““(A) full reports of all information, pub-
lished or known to, or which should reason-
ably be known to, the applicant, concerning
investigations which have been made to
show the health risks of such tobacco prod-
uct and whether such tobacco product pre-
sents less risk than other tobacco products;

“(B) a full statement of the components,
ingredients, additives, and properties, and of
the principle or principles of operation, of
such tobacco product;
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‘“(C) a full description of the methods used
in, and the facilities and controls used for,
the manufacture, processing, and, when rel-
evant, packing and installation of, such to-
bacco product;

‘(D) an identifying reference to any to-
bacco product standard under section 907
which would be applicable to any aspect of
such tobacco product, and either adequate
information to show that such aspect of such
tobacco product fully meets such tobacco
product standard or adequate information to
justify any deviation from such standard;

‘‘(E) such samples of such tobacco product
and of components thereof as the Secretary
may reasonably require;

‘“(F) specimens of the labeling proposed to
be used for such tobacco product; and

“(G) such other information relevant to
the subject matter of the application as the
Secretary may require.

‘(2) REFERENCE TO TOBACCO PRODUCTS SCI-
ENTIFIC ADVISORY COMMITTEE.—Upon receipt
of an application meeting the requirements
set forth in paragraph (1), the Secretary—

‘“(A) may, on the Secretary’s own initia-
tive; or

“(B) may, upon the request of an applicant,
refer such application to the Tobacco Prod-
ucts Scientific Advisory Committee for ref-
erence and for submission (within such pe-
riod as the Secretary may establish) of a re-
port and recommendation respecting ap-
proval of the application, together with all
underlying data and the reasons or basis for
the recommendation.

““(c) ACTION ON APPLICATION.—

(1) DEADLINE.—

‘‘(A) IN GENERAL.—As promptly as possible,
but in no event later than 180 days after the
receipt of an application under subsection
(b), the Secretary, after considering the re-
port and recommendation submitted under
paragraph (2) of such subsection, shall—

‘(i) issue an order approving the applica-
tion if the Secretary finds that none of the
grounds for denying approval specified in
paragraph (2) of this subsection applies; or

‘(ii) deny approval of the application if the
Secretary finds (and sets forth the basis for
such finding as part of or accompanying such
denial) that 1 or more grounds for denial
specified in paragraph (2) of this subsection
apply.

“(B) RESTRICTIONS ON SALE AND DISTRIBU-
TION.—An order approving an application for
a tobacco product may require as a condition
to such approval that the sale and distribu-
tion of the tobacco product be restricted but
only to the extent that the sale and distribu-
tion of a tobacco product may be restricted
under a regulation under section 906(d).

‘(2) DENIAL OF APPROVAL.—The Secretary
shall deny approval of an application for a
tobacco product if, upon the basis of the in-
formation submitted to the Secretary as
part of the application and any other infor-
mation before the Secretary with respect to
such tobacco product, the Secretary finds
that—

““(A) there is a lack of a showing that per-
mitting such tobacco product to be marketed
would be appropriate for the protection of
the public health;

‘“(B) the methods used in, or the facilities
or controls used for, the manufacture, proc-
essing, or packing of such tobacco product do
not conform to the requirements of section
906(e);

‘“(C) based on a fair evaluation of all mate-
rial facts, the proposed labeling is false or
misleading in any particular; or

‘(D) such tobacco product is not shown to
conform in all respects to a tobacco product
standard in effect under section 907, compli-
ance with which is a condition to approval of
the application, and there is a lack of ade-
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quate information to justify the deviation
from such standard.

‘“(3) DENIAL INFORMATION.—Any denial of
an application shall, insofar as the Secretary
determines to be practicable, be accom-
panied by a statement informing the appli-
cant of the measures required to place such
application in approvable form (which meas-
ures may include further research by the ap-
plicant in accordance with 1 or more proto-
cols prescribed by the Secretary).

‘‘(4) BASIS FOR FINDING.—For purposes of
this section, the finding as to whether ap-
proval of a tobacco product is appropriate for
the protection of the public health shall be
determined with respect to the risks and
benefits to the population as a whole, includ-
ing users and nonusers of the tobacco prod-
uct, and taking into account—

‘“(A) the increased or decreased likelihood
that existing users of tobacco products will
stop using such products; and

‘(B) the increased or decreased likelihood
that those who do not use tobacco products
will start using such products.

*‘(6) BASIS FOR ACTION.—

‘““(A) INVESTIGATIONS.—For purposes of
paragraph (2)(A), whether permitting a to-
bacco product to be marketed would be ap-
propriate for the protection of the public
health shall, when appropriate, be deter-
mined on the basis of well-controlled inves-
tigations, which may include 1 or more clin-
ical investigations by experts qualified by
training and experience to evaluate the to-
bacco product.

‘‘(B) OTHER EVIDENCE.—If the Secretary de-
termines that there exists valid scientific
evidence (other than evidence derived from
investigations described in subparagraph
(A)) which is sufficient to evaluate the to-
bacco product the Secretary may authorize
that the determination for purposes of para-
graph (2)(A) be made on the basis of such evi-
dence.

“(d) WITHDRAWAL AND TEMPORARY SUSPEN-
SION.—

‘(1 IN GENERAL.—The Secretary shall,
upon obtaining, where appropriate, advice on
scientific matters from an advisory com-
mittee, and after due notice and opportunity
for informal hearing to the holder of an ap-
proved application for a tobacco product,
issue an order withdrawing approval of the
application if the Secretary finds—

‘“(A) that the continued marketing of such
tobacco product no longer is appropriate for
the protection of the public health;

‘(B) that the application contained or was
accompanied by an untrue statement of a
material fact;

“(C) that the applicant—

‘(i) has failed to establish a system for
maintaining records, or has repeatedly or de-
liberately failed to maintain records or to
make reports, required by an applicable reg-
ulation under section 909;

‘‘(ii) has refused to permit access to, or
copying or verification of, such records as re-
quired by section 704; or

‘‘(iii) has not complied with the require-
ments of section 905;

‘(D) on the basis of new information before
the Secretary with respect to such tobacco
product, evaluated together with the evi-
dence before the Secretary when the applica-
tion was approved, that the methods used in,
or the facilities and controls used for, the
manufacture, processing, packing, or instal-
lation of such tobacco product do not con-
form with the requirements of section 906(e)
and were not brought into conformity with
such requirements within a reasonable time
after receipt of written notice from the Sec-
retary of nonconformity;

‘“(E) on the basis of new information before
the Secretary, evaluated together with the
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evidence before the Secretary when the ap-
plication was approved, that the labeling of
such tobacco product, based on a fair evalua-
tion of all material facts, is false or mis-
leading in any particular and was not cor-
rected within a reasonable time after receipt
of written notice from the Secretary of such
fact; or

‘“(F') on the basis of new information before
the Secretary, evaluated together with the
evidence before the Secretary when the ap-
plication was approved, that such tobacco
product is not shown to conform in all re-
spects to a tobacco product standard which
is in effect under section 907, compliance
with which was a condition to approval of
the application, and that there is a lack of
adequate information to justify the devi-
ation from such standard.

‘“(2) APPEAL.—The holder of an application
subject to an order issued under paragraph
(1) withdrawing approval of the application
may, by petition filed on or before the 30th
day after the date upon which such holder
receives notice of such withdrawal, obtain
review thereof in accordance with subsection
(e).

*“(3) TEMPORARY SUSPENSION.—If, after pro-
viding an opportunity for an informal hear-
ing, the Secretary determines there is rea-
sonable probability that the continuation of
distribution of a tobacco product under an
approved application would cause serious,
adverse health consequences or death, that is
greater than ordinarily caused by tobacco
products on the market, the Secretary shall
by order temporarily suspend the approval of
the application approved under this section.
If the Secretary issues such an order, the
Secretary shall proceed expeditiously under
paragraph (1) to withdraw such application.

‘‘(e) SERVICE OF ORDER.—An order issued
by the Secretary under this section shall be
served—

‘(1) in person by any officer or employee of
the department designated by the Secretary;
or

‘(2) by mailing the order by registered
mail or certified mail addressed to the appli-
cant at the applicant’s last known address in
the records of the Secretary.

*“(f) RECORDS.—

‘(1) ADDITIONAL INFORMATION.—In the case
of any tobacco product for which an approval
of an application filed under subsection (b) is
in effect, the applicant shall establish and
maintain such records, and make such re-
ports to the Secretary, as the Secretary may
by regulation, or by order with respect to
such application, prescribe on the basis of a
finding that such records and reports are
necessary in order to enable the Secretary to
determine, or facilitate a determination of,
whether there is or may be grounds for with-
drawing or temporarily suspending such ap-
proval.

‘(2) ACCESS TO RECORDS.—Each person re-
quired wunder this section to maintain
records, and each person in charge or cus-
tody thereof, shall, upon request of an officer
or employee designated by the Secretary,
permit such officer or employee at all rea-
sonable times to have access to and copy and
verify such records.

‘(g) INVESTIGATIONAL TOBACCO PRODUCT
EXEMPTION FOR INVESTIGATIONAL USE.—The
Secretary may exempt tobacco products in-
tended for investigational use from the pro-
visions of this chapter under such conditions
as the Secretary may by regulation pre-
scribe.

“SEC. 911. MODIFIED RISK TOBACCO PRODUCTS.

‘“(a) IN GENERAL.—No person may intro-
duce or deliver for introduction into inter-
state commerce any modified risk tobacco
product unless approval of an application
filed pursuant to subsection (d) is effective
with respect to such product.
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‘‘(b) DEFINITIONS.—In this section:

‘(1) MODIFIED RISK TOBACCO PRODUCT.—The
term ‘modified risk tobacco product’ means
any tobacco product that is sold or distrib-
uted for use to reduce harm or the risk of to-
bacco-related disease associated with com-
mercially marketed tobacco products.

¢“(2) SOLD OR DISTRIBUTED.—

‘““(A) IN GENERAL.—With respect to a to-
bacco product, the term ‘sold or distributed
for use to reduce harm or the risk of to-
bacco-related disease associated with com-
mercially marketed tobacco products’ means
a tobacco product—

‘“(A) the label, labeling, or advertising of
which represents explicitly or implicitly
that—

“(I) the tobacco product presents a lower
risk of tobacco-related disease or is less
harmful than one or more other commer-
cially marketed tobacco products;

‘“(IT) the tobacco product or its smoke con-
tains a reduced level of a substance or pre-
sents a reduced exposure to a substance; or

‘“(IIT) the tobacco product or its smoke
does not contain or is free of a substance;

‘“(ii) the label, labeling, or advertising of
which uses the descriptors ‘light’, ‘mild’, or
‘low’ or similar descriptors; or

‘‘(iii) the tobacco product manufacturer of
which has taken any action directed to con-
sumers through the media or otherwise,
other than by means of the tobacco product’s
label, labeling or advertising, after the date
of enactment of the Family Smoking Pre-
vention and Tobacco Control Act, respecting
the product that would be reasonably ex-
pected to result in consumers believing that
the tobacco product or its smoke may
present a lower risk of disease or is less
harmful than one or more commercially
marketed tobacco products, or presents a re-
duced exposure to, or does not contain or is
free of, a substance or substances.

‘(B) LIMITATION.—No tobacco product shall
be considered to be ‘sold or distributed for
use to reduce harm or the risk of tobacco-re-
lated disease associated with commercially
marketed tobacco products’, except as de-
scribed in subparagraph (A).

“(c) TOBACCO DEPENDENCE PRODUCTS.—A
product that is intended to be used for the
treatment of tobacco dependence, including
smoking cessation, is not a modified risk to-
bacco product under this section and is sub-
ject to the requirements of chapter V.

‘“(d) FILING.—Any person may file with the
Secretary an application for a modified risk
tobacco product. Such application shall in-
clude—

‘(1) a description of the proposed product
and any proposed advertising and labeling;

‘(2) the conditions for using the product;

““(3) the formulation of the product;

‘“(4) sample product labels and labeling;

‘“(5) all documents (including underlying
scientific information) relating to research
findings conducted, supported, or possessed
by the tobacco product manufacturer relat-
ing to the effect of the product on tobacco
related diseases and health-related condi-
tions, including information both favorable
and unfavorable to the ability of the product
to reduce risk or exposure and relating to
human health;

“(6) data and information on how con-
sumers actually use the tobacco product; and

‘“(7) such other information as the Sec-
retary may require.

‘“(e) PUBLIC AVAILABILITY.—The Secretary
shall make the application described in sub-
section (d) publicly available (except matters
in the application which are trade secrets or
otherwise confidential, commercial informa-
tion) and shall request comments by inter-
ested persons on the information contained
in the application and on the label, labeling,
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and advertising accompanying such applica-
tion.

¢“(f) ADVISORY COMMITTEE.—

‘(1) IN GENERAL.—The Secretary shall refer
to an advisory committee any application
submitted under this subsection.

‘(2) RECOMMENDATIONS.—Not later than 60
days after the date an application is referred
to an advisory committee under paragraph
(1), the advisory committee shall report its
recommendations on the application to the
Secretary.

‘(g) APPROVAL.—

‘(1) MODIFIED RISK PRODUCTS.—Except as
provided in paragraph (2), the Secretary
shall approve an application for a modified
risk tobacco product filed under this section
only if the Secretary determines that the ap-
plicant has demonstrated that such product,
as it is actually used by consumers, will—

““(A) significantly reduce harm and the
risk of tobacco-related disease to individual
tobacco users; and

‘‘(B) benefit the health of the population as
a whole taking into account both users of to-
bacco products and persons who do not cur-
rently use tobacco products.

¢“(2) SPECIAL RULE FOR CERTAIN PRODUCTS.—

‘““(A) IN GENERAL.—The Secretary may ap-
prove an application for a tobacco product
that has not been approved as a modified
risk tobacco product pursuant to paragraph
(1) if the Secretary makes the findings re-
quired under this paragraph and determines
that the applicant has demonstrated that—

‘(i) the approval of the application would
be appropriate to promote the public health;

‘‘(ii) any aspect of the label, labeling, and
advertising for such product that would
cause the tobacco product to be a modified
risk tobacco product under subsection (b)(2)
is limited to an explicit or implicit represen-
tation that such tobacco product or its
smoke contains or is free of a substance or
contains a reduced level of a substance, or
presents a reduced exposure to a substance
in tobacco smoke.

‘“(iii) scientific evidence is not available
and, using the best available scientific meth-
ods, cannot be made available without con-
ducting long-term epidemiological studies
for an application to meet the standards set
forth in paragraph (1); and

‘(iv) the scientific evidence that is avail-
able without conducting long-term epidemio-
logical studies demonstrates that a measur-
able and substantial reduction in morbidity
or mortality among individual tobacco users
is anticipated in subsequent studies.

‘“(B) ADDITIONAL FINDINGS REQUIRED.—In
order to approve an application under sub-
paragraph (A) the Secretary must also find
that the applicant has demonstrated that—

‘(i) the magnitude of the overall reduc-
tions in exposure to the substance or sub-
stances which are the subject of the applica-
tion is substantial, such substance or sub-
stances are harmful, and the product as ac-
tually used exposes consumers to the speci-
fied reduced level of the substance or sub-
stances;

‘‘(ii) the product as actually used by con-
sumers will not expose them to higher levels
of other harmful substances compared to the
similar types of tobacco products then on
the market unless such increases are mini-
mal and the anticipated overall impact of
use of the product remains a substantial and
measurable reduction in overall morbidity
and mortality among individual tobacco
users;

‘‘(iii) testing of actual consumer percep-
tion shows that, as the applicant proposes to
label and market the product, consumers
will not be misled into believing that the
product—

“(I) is or has been demonstrated to be less
harmful; or
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“(II) presents or has been demonstrated to
present less of a risk of disease than 1 or
more other commercially marketed tobacco
products; and

‘“(iv) approval of the application is ex-
pected to benefit the health of the popu-
lation as a whole taking into account both
users of tobacco products and persons who do
not currently use tobacco products.

¢‘(C) CONDITIONS OF APPROVAL.—

‘(i) IN GENERAL.—Applications approved
under this paragraph shall be limited to a
term of not more than 5 years, but may be
renewed upon a finding by the Secretary
that the requirements of this paragraph con-
tinue to be satisfied based on the filing of a
new application.

‘“(ii) AGREEMENTS BY APPLICANT.—Applica-
tions approved under this paragraph shall be
conditioned on the applicant’s agreement to
conduct post-market surveillance and stud-
ies and to submit to the Secretary the re-
sults of such surveillance and studies to de-
termine the impact of the application ap-
proval on consumer perception, behavior,
and health and to enable the Secretary to re-
view the accuracy of the determinations
upon which the approval was based in ac-
cordance with a protocol approved by the
Secretary.

‘‘(iii) ANNUAL SUBMISSION.—The results of
such post-market surveillance and studies
described in clause (ii) shall be submitted an-
nually.

‘“(3) BASsIs.—The determinations under
paragraphs (1) and (2) shall be based on—

““(A) the scientific evidence submitted by
the applicant; and

‘(B) scientific evidence and other informa-
tion that is available to the Secretary.

‘‘(4) BENEFIT TO HEALTH OF INDIVIDUALS AND
OF POPULATION AS A WHOLE.—In making the
determinations under paragraphs (1) and (2),
the Secretary shall take into account—

‘“(A) the relative health risks to individ-
uals of the tobacco product that is the sub-
ject of the application;

‘“(B) the increased or decreased likelihood
that existing users of tobacco products who
would otherwise stop using such products
will switch to the tobacco product that is
the subject of the application;

‘(C) the increased or decreased likelihood
that persons who do not use tobacco prod-
ucts will start using the tobacco product
that is the subject of the application;

‘(D) the risks and benefits to persons from
the use of the tobacco product that is the
subject of the application as compared to the
use of products for smoking cessation ap-
proved under chapter V to treat nicotine de-
pendence; and

“(E) comments, data, and information sub-
mitted by interested persons.

““(h) ADDITIONAL CONDITIONS
PROVAL.—

‘(1) MODIFIED RISK PRODUCTS.—The Sec-
retary shall require for the approval of an
application under this section that any ad-
vertising or labeling concerning modified
risk products enable the public to com-
prehend the information concerning modi-
fied risk and to understand the relative sig-
nificance of such information in the context
of total health and in relation to all of the
diseases and health-related conditions asso-
ciated with the use of tobacco products.

¢‘(2) COMPARATIVE CLAIMS.—

‘““(A) IN GENERAL.—The Secretary may re-
quire for the approval of an application
under this subsection that a claim com-
paring a tobacco product to 1 or more other
commercially marketed tobacco products
shall compare the tobacco product to a com-
mercially marketed tobacco product that is
representative of that type of tobacco prod-
uct on the market (for example the average

FOR AP-
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value of the top 3 brands of an established
regular tobacco product).

‘‘(B) QUANTITATIVE COMPARISONS.—The Sec-
retary may also require, for purposes of sub-
paragraph (A), that the percent (or fraction)
of change and identity of the reference to-
bacco product and a quantitative comparison
of the amount of the substance claimed to be
reduced shall be stated in immediate prox-
imity to the most prominent claim.

““(3) LABEL DISCLOSURE.—

““(A) IN GENERAL.—The Secretary may re-
quire the disclosure on the label of other
substances in the tobacco product, or sub-
stances that may be produced by the con-
sumption of that tobacco product, that may
affect a disease or health-related condition
or may increase the risk of other diseases or
health-related conditions associated with
the use of tobacco products.

‘“(B) CONDITIONS OF USE.—If the conditions
of use of the tobacco product may affect the
risk of the product to human health, the
Secretary may require the labeling of condi-
tions of use.

‘“(4) TIME.—The Secretary shall limit an
approval under subsection (g)(1) for a speci-
fied period of time.

‘“(5) ADVERTISING.—The Secretary may re-
quire that an applicant, whose application
has been approved under this subsection,
comply with requirements relating to adver-
tising and promotion of the tobacco product.

‘(1) POSTMARKET SURVEILLANCE AND STUD-
IES.—

‘(1) IN GENERAL.—The Secretary shall re-
quire that an applicant under subsection
(2)(1) conduct post market surveillance and
studies for a tobacco product for which an
application has been approved to determine
the impact of the application approval on
consumer perception, behavior, and health,
to enable the Secretary to review the accu-
racy of the determinations upon which the
approval was based, and to provide informa-
tion that the Secretary determines is other-
wise necessary regarding the use or health
risks involving the tobacco product. The re-
sults of post-market surveillance and studies
shall be submitted to the Secretary on an
annual basis.

¢‘(2) SURVEILLANCE PROTOCOL.—Each appli-
cant required to conduct a surveillance of a
tobacco product under paragraph (1) shall,
within 30 days after receiving notice that the
applicant is required to conduct such surveil-
lance, submit, for the approval of the Sec-
retary, a protocol for the required surveil-
lance. The Secretary, within 60 days of the
receipt of such protocol, shall determine if
the principal investigator proposed to be
used in the surveillance has sufficient quali-
fications and experience to conduct such sur-
veillance and if such protocol will result in
collection of the data or other information
designated by the Secretary as necessary to
protect the public health.

“(j) WITHDRAWAL OF APPROVAL.—The Sec-
retary, after an opportunity for an informal
hearing, shall withdraw the approval of an
application under this section if the Sec-
retary determines that—

‘(1) the applicant, based on new informa-
tion, can no longer make the demonstrations
required under subsection (g), or the Sec-
retary can no longer make the determina-
tions required under subsection (g);

‘“(2) the application failed to include mate-
rial information or included any untrue
statement of material fact;

““(3) any explicit or implicit representation
that the product reduces risk or exposure is
no longer valid, including if—

““(A) a tobacco product standard is estab-
lished pursuant to section 907;

‘(B) an action is taken that affects the
risks presented by other commercially mar-
keted tobacco products that were compared
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to the product that is the subject of the ap-
plication; or

““(C) any postmarket surveillance or stud-
ies reveal that the approval of the applica-
tion is no longer consistent with the protec-
tion of the public health;

‘‘(4) the applicant failed to conduct or sub-
mit the postmarket surveillance and studies
required under subsection (g)(2)(C)(ii) or (i);
or

‘() the applicant failed to meet a condi-
tion imposed under subsection (h).

‘“‘(k) CHAPTER IV OR V.—A product ap-
proved in accordance with this section shall
not be subject to chapter IV or V.

(1) IMPLEMENTING REGULATIONS OR GUID-
ANCE.—

‘(1) SCIENTIFIC EVIDENCE.—Not later than 2
years after the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, the Secretary shall issue regu-
lations or guidance (or any combination
thereof) on the scientific evidence required
for assessment and ongoing review of modi-
fied risk tobacco products. Such regulations
or guidance shall—

““(A) establish minimum standards for sci-
entific studies needed prior to approval to
show that a substantial reduction in mor-
bidity or mortality among individual to-
bacco users is likely;

‘(B) include validated biomarkers, inter-
mediate clinical endpoints, and other fea-
sible outcome measures, as appropriate;

“(C) establish minimum standards for post
market studies, that shall include regular
and long-term assessments of health out-
comes and mortality, intermediate clinical
endpoints, consumer perception of harm re-
duction, and the impact on quitting behavior
and new use of tobacco products, as appro-
priate;

‘(D) establish minimum standards for re-
quired postmarket surveillance, including
ongoing assessments of consumer perception;
and

‘““(E) require that data from the required
studies and surveillance be made available to
the Secretary prior to the decision on re-
newal of a modified risk tobacco product.

‘“(2) CONSULTATION.—The regulations or
guidance issued under paragraph (1) shall be
developed in consultation with the Institute
of Medicine, and with the input of other ap-
propriate scientific and medical experts, on
the design and conduct of such studies and
surveillance.

‘“(3) REVISION.—The regulations or guid-
ance under paragraph (1) shall be revised on
a regular basis as new scientific information
becomes available.

‘(4) NEW TOBACCO PRODUCTS.—Not later
than 2 years after the date of enactment of
the Family Smoking Prevention and To-
bacco Control Act, the Secretary shall issue
a regulation or guidance that permits the fil-
ing of a single application for any tobacco
product that is a new tobacco product under
section 910 and for which the applicant seeks
approval as a modified risk tobacco product
under this section.

‘‘(m) DISTRIBUTORS.—No distributor may
take any action, after the date of enactment
of the Family Smoking Prevention and To-
bacco Control Act, with respect to a tobacco
product that would reasonably be expected
to result in consumers believing that the to-
bacco product or its smoke may present a
lower risk of disease or is less harmful than
one or more commercially marketed tobacco
products, or presents a reduced exposure to,
or does not contain or is free of, a substance
or substances.

“SEC. 912. JUDICIAL REVIEW.

‘(a) RIGHT TO REVIEW.—

‘(1) IN GENERAL.—Not later than 30 days
after—
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‘““(A) the promulgation of a regulation
under section 907 establishing, amending, or
revoking a tobacco product standard; or

‘“(B) a denial of an application for approval
under section 910(c),

any person adversely affected by such regu-
lation or denial may file a petition for judi-
cial review of such regulation or denial with
the United States Court of Appeals for the
District of Columbia or for the circuit in
which such person resides or has their prin-
cipal place of business.

*“(2) REQUIREMENTS.—

‘‘(A) COPY OF PETITION.—A copy of the peti-
tion filed under paragraph (1) shall be trans-
mitted by the clerk of the court involved to
the Secretary.

“(B) RECORD OF PROCEEDINGS.—On receipt
of a petition under subparagraph (A), the
Secretary shall file in the court in which
such petition was filed—

‘“(i) the record of the proceedings on which
the regulation or order was based; and

‘‘(ii) a statement of the reasons for the
issuance of such a regulation or order.

¢(C) DEFINITION OF RECORD.—In this sec-
tion, the term ‘record’ means—

‘(i) all notices and other matter published
in the Federal Register with respect to the
regulation or order reviewed;

¢“(ii) all information submitted to the Sec-
retary with respect to such regulation or
order;

‘“(iii) proceedings of any panel or advisory
committee with respect to such regulation
or order;

‘(iv) any hearing held with respect to such
regulation or order; and

‘““(v) any other information identified by
the Secretary, in the administrative pro-
ceeding held with respect to such regulation
or order, as being relevant to such regulation
or order.

““(b) STANDARD OF REVIEW.—Upon the filing
of the petition under subsection (a) for judi-
cial review of a regulation or order, the
court shall have jurisdiction to review the
regulation or order in accordance with chap-
ter 7 of title 5, United States Code, and to
grant appropriate relief, including interim
relief, as provided for in such chapter. A reg-
ulation or denial described in subsection (a)
shall be reviewed in accordance with section
T06(2)(A) of title 5, United States Code.

“(c) FINALITY OF JUDGMENT.—The judg-
ment of the court affirming or setting aside,
in whole or in part, any regulation or order
shall be final, subject to review by the Su-
preme Court of the United States upon cer-
tiorari or certification, as provided in sec-
tion 1254 of title 28, United States Code.

‘(d) OTHER REMEDIES.—The remedies pro-
vided for in this section shall be in addition
to, and not in lieu of, any other remedies
provided by law.

‘‘(e) REGULATIONS AND ORDERS MUST RE-
CITE BASIS IN RECORD.—To facilitate judicial
review, a regulation or order issued under
section 906, 907, 908, 909, 910, or 916 shall con-
tain a statement of the reasons for the
issuance of such regulation or order in the
record of the proceedings held in connection
with its issuance.

“SEC. 913. EQUAL TREATMENT OF RETAIL OUT-
LETS.

“The Secretary shall issue regulations to
require that retail establishments for which
the predominant business is the sale of to-
bacco products comply with any advertising
restrictions applicable to retail establish-
ments accessible to individuals under the
age of 18.

“SEC. 914. JURISDICTION OF AND COORDINATION
WITH THE FEDERAL TRADE COMMIS-
SION.

‘‘(a) JURISDICTION.—

‘(1) IN GENERAL.—Except where expressly
provided in this chapter, nothing in this
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chapter shall be construed as limiting or di-
minishing the authority of the Federal Trade
Commission to enforce the laws under its ju-
risdiction with respect to the advertising,
sale, or distribution of tobacco products.

‘“(2) ENFORCEMENT.—Any advertising that
violates this chapter or a provision of the
regulations referred to in section 102 of the
Family Smoking Prevention and Tobacco
Control Act, is an unfair or deceptive act or
practice under section 5(a) of the Federal
Trade Commission Act (15 U.S.C. 45(a)) and
shall be considered a violation of a rule pro-
mulgated under section 18 of that Act (156
U.S.C. 57a).

‘“(b) COORDINATION.—With respect to the re-
quirements of section 4 of the Federal Ciga-
rette Labeling and Advertising Act (15 U.S.C.
1333) and section 3 of the Comprehensive
Smokeless Tobacco Health Education Act of
1986 (15 U.S.C. 4402)—

‘(1) the Chairman of the Federal Trade
Commission shall coordinate with the Sec-
retary concerning the enforcement of such
Act as such enforcement relates to unfair or
deceptive acts or practices in the advertising
of cigarettes or smokeless tobacco; and

‘“(2) the Secretary shall consult with the
Chairman of such Commission in revising
the label statements and requirements under
such sections.

“SEC. 915. CONGRESSIONAL REVIEW PROVISIONS.

“In accordance with section 801 of title 5,
United States Code, Congress shall review,
and may disapprove, any rule under this
chapter that is subject to section 801. This
section and section 801 do not apply to the
regulations referred to in section 102 of the
Family Smoking Prevention and Tobacco
Control Act.

“SEC. 916. REGULATION REQUIREMENT.

‘“(a) TESTING, REPORTING, AND DISCLO-
SURE.—Not later than 24 months after the
date of enactment of the Family Smoking
Prevention and Tobacco Control Act, the
Secretary, acting through the Commissioner
of the Food and Drug Administration, shall
promulgate regulations under this Act that
meet the requirements of subsection (b).

‘“(b) CONTENTS OF RULES.—The regulations
promulgated under subsection (a) shall re-
quire testing and reporting of tobacco prod-
uct constituents, ingredients, and additives,
including smoke constituents, by brand and
sub-brand that the Secretary determines
should be tested to protect the public health.
The regulations may require that tobacco
product manufacturers, packagers, or im-
porters make disclosures relating to the re-
sults of the testing of tar and nicotine
through labels or advertising or other appro-
priate means, and make disclosures regard-
ing the results of the testing of other con-
stituents, including smoke constituents, in-
gredients, or additives, that the Secretary
determines should be disclosed to the public
to protect the public health and will not mis-
lead consumers about the risk of tobacco re-
lated disease.

‘“(c) AUTHORITY.—The Food and Drug Ad-
ministration shall have the authority under
this chapter to conduct or to require the
testing, reporting, or disclosure of tobacco
product constituents, including smoke con-
stituents.

“SEC. 917. PRESERVATION OF STATE AND LOCAL
AUTHORITY.

‘‘(a) IN GENERAL.—

‘(1) PRESERVATION.—Nothing in this chap-
ter, or rules promulgated under this chapter,
shall be construed to limit the authority of
a Federal agency (including the Armed
Forces), a State or political subdivision of a
State, or the government of an Indian tribe
to enact, adopt, promulgate, and enforce any
law, rule, regulation, or other measure with
respect to tobacco products that is in addi-
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tion to, or more stringent than, require-
ments established under this chapter, includ-
ing a law, rule, regulation, or other measure
relating to or prohibiting the sale, distribu-
tion, possession, exposure to, access to, ad-
vertising and promotion of, or use of tobacco
products by individuals of any age, informa-
tion reporting to the State, or measures re-
lating to fire safety standards for tobacco
products. No provision of this chapter shall
limit or otherwise affect any State, Tribal,
or local taxation of tobacco products.

‘(2) PREEMPTION OF CERTAIN STATE AND
LOCAL REQUIREMENTS.—

‘““(A) IN GENERAL.—Except as provided in
paragraph (1) and subparagraph (B), no State
or political subdivision of a State may estab-
lish or continue in effect with respect to a
tobacco product any requirement which is
different from, or in addition to, any require-
ment under the provisions of this chapter re-
lating to tobacco product standards, pre-
market approval, adulteration, misbranding,
labeling, registration, good manufacturing
standards, or reduced risk products.

‘(B) EXCEPTION.—Subparagraph (A) does
not apply to requirements relating to the
sale, distribution, possession, information
reporting to the State, exposure to, access
to, the advertising and promotion of, or use
of, tobacco products by individuals of any
age, or relating to fire safety standards for
tobacco products. Information disclosed to a
State under subparagraph (A) that is exempt
from disclosure under section 554(b)(4) of
title 5, United States Code, shall be treated
as trade secret and confidential information
by the State.

‘“(b) RULE OF CONSTRUCTION REGARDING
PRODUCT LIABILITY.—No provision of this
chapter relating to a tobacco product shall
be construed to modify or otherwise affect
any action or the liability of any person
under the product liability law of any State.
“SEC. 918. TOBACCO PRODUCTS SCIENTIFIC AD-

VISORY COMMITTEE.

‘(a) ESTABLISHMENT.—Not later than 1
year after the date of enactment of the Fam-
ily Smoking Prevention and Tobacco Con-
trol Act, the Secretary shall establish a 11-
member advisory committee, to be known as
the ‘Tobacco Products Scientific Advisory
Committee’.

““(b) MEMBERSHIP.—

(1) IN GENERAL.—

‘““(A) MEMBERS.—The Secretary shall ap-
point as members of the Tobacco Products
Scientific Advisory Committee individuals
who are technically qualified by training and
experience in the medicine, medical ethics,
science, or technology involving the manu-
facture, evaluation, or use of tobacco prod-
ucts, who are of appropriately diversified
professional backgrounds. The committee
shall be composed of—

‘(i) 7 individuals who are physicians, den-
tists, scientists, or health care professionals
practicing in the area of oncology,
pulmonology, cardiology, toxicology, phar-
macology, addiction, or any other relevant
specialty;

‘‘(ii) 1 individual who is an officer or em-
ployee of a State or local government or of
the Federal Government;

‘“(iii) 1 individual as a representative of the
general public;

‘‘(iv) 1 individual as a representative of the
interests in the tobacco manufacturing in-
dustry; and

“(v) 1 individual as a representative of the
interests of the tobacco growers.

‘“(B) NONVOTING MEMBERS.—The members
of the committee appointed under clauses
(iv) and (v) of subparagraph (A) shall serve as
consultants to those described in clauses (i)
through (iii) of subparagraph (A) and shall be
nonvoting representatives.
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‘“(2) LIMITATION.—The Secretary may not
appoint to the Advisory Committee any indi-
vidual who is in the regular full-time employ
of the Food and Drug Administration or any
agency responsible for the enforcement of
this Act. The Secretary may appoint Federal
officials as ex officio members.

‘“(3) CHAIRPERSON.—The Secretary shall
designate 1 of the members of the Advisory
Committee to serve as chairperson.

‘“(¢c) DUTIES.—The Tobacco Products Sci-
entific Advisory Committee shall provide ad-
vice, information, and recommendations to
the Secretary—

‘(1) as provided in this chapter;

‘(2) on the effects of the alteration of the
nicotine yields from tobacco products;

‘“(3) on whether there is a threshold level
below which nicotine yields do not produce
dependence on the tobacco product involved;
and

‘“(4) on its review of other safety, depend-
ence, or health issues relating to tobacco
products as requested by the Secretary.

¢“(d) COMPENSATION; SUPPORT; FACA.—

‘(1) COMPENSATION AND TRAVEL.—Members
of the Advisory Committee who are not offi-
cers or employees of the United States, while
attending conferences or meetings of the
committee or otherwise engaged in its busi-
ness, shall be entitled to receive compensa-
tion at rates to be fixed by the Secretary,
which may not exceed the daily equivalent of
the rate in effect for level 4 of the Senior Ex-
ecutive Schedule under section 5382 of title 5,
United States Code, for each day (including
travel time) they are so engaged; and while
so serving away from their homes or regular
places of business each member may be al-
lowed travel expenses, including per diem in
lieu of subsistence, as authorized by section
5703 of title 5, United States Code, for per-
sons in the Government service employed
intermittently.

‘(2) ADMINISTRATIVE SUPPORT.—The Sec-
retary shall furnish the Advisory Committee
clerical and other assistance.

‘“(3) NONAPPLICATION OF FACA.—Section 14
of the Federal Advisory Committee Act (b
U.s.C.

App.) does not apply to the Advisory Com-
mittee.

‘‘(e) PROCEEDINGS OF ADVISORY PANELS AND
COMMITTEES.—The Advisory Committee shall
make and maintain a transcript of any pro-
ceeding of the panel or committee. Each
such panel and committee shall delete from
any transcript made under this subsection
information which is exempt from disclosure
under section 552(b) of title 5, United States
Code.

“SEC. 919. DRUG PRODUCTS USED TO TREAT TO-
BACCO DEPENDENCE.

“The Secretary shall consider—

‘(1) at the request of the applicant, desig-
nating nicotine replacement products as fast
track research and approval products within
the meaning of section 506;

‘(2) direct the Commissioner to consider
approving the extended use of nicotine re-
placement products (such as nicotine patch-
es, nicotine gum, and nicotine lozenges) for
the treatment of tobacco dependence;

‘“(38) review and consider the evidence for
additional indications for nicotine replace-
ment products, such as for craving relief or
relapse prevention; and

‘(4) consider—

“‘(A) relieving companies of premarket bur-
dens under section 505 if the requirement is
redundant considering other nicotine re-
placement therapies already on the market;
and

‘(B) time and extent applications for nico-
tine replacement therapies that have been
approved by a regulatory body in a foreign
country and have marketing experience in
such country.
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“SEC. 920. USER FEE.

‘“‘(a) ESTABLISHMENT OF QUARTERLY USER
FEE.—The Secretary shall assess a quarterly
user fee with respect to every quarter of each
fiscal year commencing fiscal year 2004, cal-
culated in accordance with this section, upon
each manufacturer and importer of tobacco
products subject to this chapter.

“(b) FUNDING OF FDA REGULATION OF To-
BACCO ProDUCTS.—The Secretary shall make
user fees collected pursuant to this section
available to pay, in each fiscal year, for the
costs of the activities of the Food and Drug
Administration related to the regulation of
tobacco products under this chapter.

““(c) ASSESSMENT OF USER FEE.—

‘(1) AMOUNT OF ASSESSMENT.—Except as
provided in paragraph (4), the total user fees
assessed each year pursuant to this section
shall be sufficient, and shall not exceed what
is necessary, to pay for the costs of the ac-
tivities described in subsection (b) for each
fiscal year.

‘(2) ALLOCATION OF ASSESSMENT BY CLASS
OF TOBACCO PRODUCTS.—

‘““(A) IN GENERAL.—Subject to paragraph
(3), the total user fees assessed each fiscal
year with respect to each class of importers
and manufacturers shall be equal to an
amount that is the applicable percentage of
the total costs of activities of the Food and
Drug Administration described in subsection
(b).

‘“(B) APPLICABLE PERCENTAGE.—For pur-
poses of subparagraph (A) the applicable per-
centage for a fiscal year shall be the fol-
lowing:

‘(1) 92.07 percent shall be assessed on man-
ufacturers and importers of cigarettes;

‘“(ii) 0.05 percent shall be assessed on man-
ufacturers and importers of little cigars;

¢‘(iii) 7.15 percent shall be assessed on man-
ufacturers and importers of cigars other
than little cigars;

““(iv) 0.43 percent shall be assessed on man-
ufacturers and importers of snuff;

‘“(v) 0.10 percent shall be assessed on manu-
facturers and importers of chewing tobacco;

‘“(vi) 0.06 percent shall be assessed on man-
ufacturers and importers of pipe tobacco;
and

‘“(vii) 0.14 percent shall be assessed on
manufacturers and importers of roll-your-
own tobacco.

¢“(3) DISTRIBUTION OF FEE SHARES OF MANU-
FACTURERS AND IMPORTERS EXEMPT FROM
USER FEE.—Where a class of tobacco products
is not subject to a user fee under this sec-
tion, the portion of the user fee assigned to
such class under subsection (d)(2) shall be al-
located by the Secretary on a pro rata basis
among the classes of tobacco products that
are subject to a user fee under this section.
Such pro rata allocation for each class of to-
bacco products that are subject to a user fee
under this section shall be the quotient of—

‘“(A) the sum of the percentages assigned
to all classes of tobacco products subject to
this section; divided by

‘“(B) the percentage assigned to such class
under paragraph (2).

‘“(4) ANNUAL LIMIT ON ASSESSMENT.—The
total assessment under this section—

““(A) for fiscal year 2004 shall be $85,000,000;

“(B) for fiscal year 2005 shall be $175,000,000;

‘“(C) for fiscal year 2006 shall Dbe
$$300,000,000; and

‘(D) for each subsequent fiscal year, shall
not exceed the limit on the assessment im-
posed during the previous fiscal year, as ad-
justed by the Secretary (after notice, pub-
lished in the Federal Register) to reflect the
greater of—

‘“(i) the total percentage change that oc-
curred in the Consumer Price Index for all
urban consumers (all items; United States
city average) for the 12-month period ending
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on June 30 of the preceding fiscal year for
which fees are being established; or

‘‘(ii) the total percentage change for the
previous fiscal year in basic pay under the
General Schedule in accordance with section
5332 of title 5, United States Code, as ad-
justed by any locality-based comparability
payment pursuant to section 5304 of such
title for Federal employees stationed in the
District of Columbia.

() TIMING OF USER FEE ASSESSMENT.—The
Secretary shall notify each manufacturer
and importer of tobacco products subject to
this section of the amount of the quarterly
assessment imposed on such manufacturer or
importer under subsection (f) during each
quarter of each fiscal year. Such notifica-
tions shall occur not earlier than 3 months
prior to the end of the quarter for which such
assessment is made, and payments of all as-
sessments shall be made not later than 60
days after each such notification.

‘“(d) DETERMINATION OF USER FEE BY COM-
PANY MARKET SHARE.—

‘(1) IN GENERAL.—The user fee to be paid
by each manufacturer or importer of a given
class of tobacco products shall be determined
in each quarter by multiplying—

‘““(A) such manufacturer’s or importer’s
market share of such class of tobacco prod-
ucts; by

‘(B) the portion of the user fee amount for
the current quarter to be assessed on manu-
facturers and importers of such class of to-
bacco products as determined under sub-
section (e).

‘(2) NO FEE IN EXCESS OF MARKET SHARE.—
No manufacturer or importer of tobacco
products shall be required to pay a user fee
in excess of the market share of such manu-
facturer or importer.

“‘(e) DETERMINATION OF VOLUME OF DOMES-
TIC SALES.—

‘(1) IN GENERAL.—The calculation of gross
domestic volume of a class of tobacco prod-
uct by a manufacturer or importer, and by
all manufacturers and importers as a group,
shall be made by the Secretary using infor-
mation provided by manufacturers and im-
porters pursuant to subsection (f), as well as
any other relevant information provided to
or obtained by the Secretary.

‘“(2) MEASUREMENT.—For purposes of the
calculations under this subsection and the
information provided under subsection (f) by
the Secretary, gross domestic volume shall
be measured by—

‘““(A) in the case of cigarettes, the number
of cigarettes sold;

“(B) in the case of little cigars, the number
of little cigars sold;

‘(C) in the case of large cigars, the number
of cigars weighing more than 3 pounds per
thousand sold; and

‘(D) in the case of other classes of tobacco
products, in terms of number of pounds, or
fraction thereof, of these products sold.

“(f) MEASUREMENT OF GROSS DOMESTIC
VOLUME.—

‘(1) IN GENERAL.—Each manufacturer and
importer of tobacco products shall submit to
the Secretary a certified copy of each of the
returns or forms described by this paragraph
that are required to be filed with a Govern-
ment agency on the same date that those re-
turns or forms are filed, or required to be
filed, with such agency. The returns and
forms described by this paragraph are those
returns and forms related to the release of
tobacco products into domestic commerce,
as defined by section 5702(k) of the Internal
Revenue Code of 1986, and the repayment of
the taxes imposed under chapter 52 of such
Code (ATF Form 500.24 and United States
Customs Form 7501 under currently applica-
ble regulations).

‘(2) PENALTIES.—Any person that know-
ingly fails to provide information required
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under this subsection or that provides false
information under this subsection shall be
subject to the penalties described in section
1003 of title 18, United States Code. In addi-
tion, such person may be subject to a civil
penalty in an amount not to exceed 2 percent
of the value of the kind of tobacco products
manufactured or imported by such person
during the applicable quarter, as determined
by the Secretary.

‘“(h) EFFECTIVE DATE.—The user fees pre-
scribed by this section shall be assessed in
fiscal year 2004, based on domestic sales of
tobacco products during fiscal year 2003 and
shall be assessed in each fiscal year there-
after.”.

SEC. 102. INTERIM FINAL RULE.

(a) CIGARETTES AND SMOKELESS TOBACCO.—

(1) IN GENERAL.—Not later than 30 days
after the date of enactment of this Act, the
Secretary of Health and Human Services
shall publish in the Federal Register an in-
terim final rule regarding cigarettes and
smokeless tobacco, which is hereby deemed
to be in compliance with the Administrative
Procedures Act and other applicable law.

(2) CONTENTS OF RULE.—Except as provided
in this subsection, the interim final rule pub-
lished under paragraph (1), shall be identical
in its provisions to part 897 of the regula-
tions promulgated by the Secretary of
Health and Human Services in the August 28,
1996, issue of the Federal Register (61 Fed.
Reg., 44615-44618). Such rule shall—

(A) provide for the designation of jurisdic-
tional authority that is in accordance with
this subsection;

(B) strike Subpart C—Labeling and section
897.32(c); and

(C) become effective not later than 1 year
after the date of enactment of this Act.

(3) AMENDMENTS TO RULE.—Prior to making
amendments to the rule published under
paragraph (1), the Secretary shall promul-
gate a proposed rule in accordance with the
Administrative Procedures Act.

(4) RULE OF CONSTRUCTION.—Except as pro-
vided in paragraph (3), nothing in this sec-
tion shall be construed to limit the author-
ity of the Secretary to amend, in accordance
with the Administrative Procedures Act, the
regulation promulgated pursuant to this sec-
tion.

(b) LIMITATION ON ADVISORY OPINIONS.—AS
of the date of enactment of this Act, the fol-
lowing documents issued by the Food and
Drug Administration shall not constitute ad-
visory opinions under section 10.85(d)(1) of
title 21, Code of Federal Regulations, except
as they apply to tobacco products, and shall
not be cited by the Secretary of Health and
Human Services or the Food and Drug Ad-
ministration as binding precedent:

(1) The preamble to the proposed rule in
the document entitled ‘‘Regulations Re-
stricting the Sale and Distribution of Ciga-
rettes and Smokeless Tobacco Products to
Protect Children and Adolescents’ (60 Fed.
Reg. 4131441372 (August 11, 1995)).

(2) The document entitled ‘‘Nicotine in
Cigarettes and Smokeless Tobacco Products
is a Drug and These Products Are Nicotine
Delivery Devices Under the Federal Food,
Drug, and Cosmetic Act’ (60 Fed. Reg. 41453—
41787 (August 11, 1995)).

(3) The preamble to the final rule in the
document entitled ‘‘Regulations Restricting
the Sale and Distribution of Cigarettes and
Smokeless Tobacco to Protect Children and
Adolescents” (61 Fed. Reg. 44396-44615 (Au-
gust 28, 1996)).

(4) The document entitled ‘‘Nicotine in
Cigarettes and Smokeless Tobacco is a Drug
and These Products are Nicotine Delivery
Devices Under the Federal Food, Drug, and
Cosmetic Act; Jurisdictional Determina-
tion” (61 Fed. Reg. 44619-45318 (August 28,
1996)).
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SEC. 103. CONFORMING AND OTHER AMEND-

MENTS TO GENERAL PROVISIONS.

(a) AMENDMENT OF FEDERAL FooD, DRUG,
AND COSMETIC ACT.—Except as otherwise ex-
pressly provided, whenever in this section an
amendment is expressed in terms of an
amendment to, or repeal of, a section or
other provision, the reference is to a section
or other provision of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 301 et seq.).

(b) SECTION 301.—Section 301 (21 U.S.C. 331)
is amended—

(1) in subsection (a), by inserting ‘‘tobacco
product,” after ‘‘device,’’;

(2) in subsection (b), by inserting ‘‘tobacco
product,” after ‘“‘device,’’;

(3) in subsection (c), by inserting ‘‘tobacco
product,” after ‘‘device,’’;

(4) in subsection (e), by striking ‘‘515(f), or
519 and inserting ‘‘515(f), 519, or 909°’;

() in subsection (g), by inserting ‘‘tobacco
product,” after ‘“‘device,’’;

(6) in subsection (h), by inserting ‘‘tobacco
product,” after ‘‘device,’’;

(7) in subsection (j), by striking ‘708, or
721’ and inserting ‘708, 721, 904, 905, 906, 907,
908, 909, or section 921(b)’’;

(8) in subsection (k), by inserting ‘‘tobacco
product,” after ‘‘device,’’;

(9) by striking subsection (p) and inserting
the following:

‘““(p) The failure to register in accordance
with section 510 or 905, the failure to provide
any information required by section 510(j),
510(k), 905(i), or 905(j), or the failure to pro-
vide a notice required by section 510(j)(2) or
905(1)(2).”;

(10) by striking subsection (q)(1) and in-
serting the following:

‘““(q)(1) The failure or refusal—

““(A) to comply with any requirement pre-
scribed under section 518, 520(g), 903(b)(8), or
908, or condition prescribed under section
903(b)(6)(B)(ii)(1I);

“(B) to furnish any notification or other
material or information required by or under
section 519, 520(g), 904, 909, or section 921; or

‘“(C) to comply with a requirement under
section 522 or 913.”;

(11) in subsection (q)(2), by striking ‘‘de-
vice,” and inserting ‘‘device or tobacco prod-
uct,”’;

(12) in subsection (r), by inserting ‘‘or to-
bacco product’” after ‘‘device’” each time
that it appears; and

(13) by adding at the end the following:

‘‘(aa) The sale of tobacco products in viola-
tion of a no-tobacco-sale order issued under
section 303(f).

‘“(bb) The introduction or delivery for in-
troduction into interstate commerce of a to-
bacco product in violation of section 911.

‘“(ce)1) Forging, counterfeiting, simu-
lating, or falsely representing, or without
proper authority using any mark, stamp (in-
cluding tax stamp), tag, label, or other iden-
tification device upon any tobacco product
or container or labeling thereof so as to
render such tobacco product a counterfeit to-
bacco product.

‘(2) Making, selling, disposing of, or keep-
ing in possession, control, or custody, or con-
cealing any punch, die, plate, stone, or other
item that is designed to print, imprint, or re-
produce the trademark, trade name, or other
identifying mark, imprint, or device of an-
other or any likeness of any of the foregoing
upon any tobacco product or container or la-
beling thereof so as to render such tobacco
product a counterfeit tobacco product.

‘(3) The doing of any act that causes a to-
bacco product to be a counterfeit tobacco
product, or the sale or dispensing, or the
holding for sale or dispensing, of a counter-
feit tobacco product.

‘“(dd) The charitable distribution of to-
bacco products.
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‘‘(ee) The failure of a manufacturer or dis-
tributor to notify the Attorney General of
their knowledge of tobacco products used in
illicit trade.”.

(c) SECTION 303.—Section 303 (21 U.S.C.
333(f)) is amended in subsection (f)—

(1) by striking the subsection heading and
inserting the following:

“(f) CIviL PENALTIES;
ORDERS.—’;

(2) in paragraph (1)(A), by inserting ‘‘or to-
bacco products’ after ‘‘devices’’;

(3) by redesignating paragraphs (3), (4), and
(5) as paragraphs (4), (56), and (6), and insert-
ing after paragraph (2) the following:

““(3) If the Secretary finds that a person
has committed repeated violations of restric-
tions promulgated under section 906(d) at a
particular retail outlet then the Secretary
may impose a no-tobacco-sale order on that
person prohibiting the sale of tobacco prod-
ucts in that outlet. A no-tobacco-sale order
may be imposed with a civil penalty under
paragraph (1).”’;

(4) in paragraph (4) as so redesignated—

(A) in subparagraph (A)—

(i) by striking ‘‘assessed” the first time it
appears and inserting ‘‘assessed, or a no-to-
bacco-sale order may be imposed,”’; and

(ii) by striking ‘‘penalty” and inserting
‘“penalty, or upon whom a no-tobacco-order
is to be imposed,’’;

(B) in subparagraph (B)—

(i) by inserting after ‘‘penalty,” the fol-
lowing: ‘‘or the period to be covered by a no-
tobacco-sale order,”’; and

(ii) by adding at the end the following: ‘A
no-tobacco-sale order permanently prohib-
iting an individual retail outlet from selling
tobacco products shall include provisions
that allow the outlet, after a specified period
of time, to request that the Secretary com-
promise, modify, or terminate the order.”’;
and

(C) by adding at the end, the following:

‘(D) The Secretary may compromise, mod-
ify, or terminate, with or without condi-
tions, any no-tobacco-sale order.’’;

(5) in paragraph (b) as so redesignated—

(A) by striking ““(3)(A)” as redesignated,
and inserting ““(4)(A)”’;

(B) by inserting ‘‘or the imposition of a no-
tobacco-sale order’ after ‘‘penalty’ the first
2 places it appears; and

(C) by striking ‘‘issued.” and inserting
‘“issued, or on which the no-tobacco-sale
order was imposed, as the case may be.”’; and

(6) in paragraph (6), as so redesignated, by
striking ‘‘paragraph (4)’ each place it ap-
pears and inserting ‘‘paragraph (5)’.

(d) SECTION 304.—Section 304 (21 U.S.C. 334)
is amended—

(1) in subsection (a)(2)—

(A) by striking ‘‘and’ before ‘“(D)’’; and

(B) by striking ‘‘device.” and inserting the
following: ‘‘, (E) Any adulterated or mis-
branded tobacco product.’’;

(2) in subsection (d)(1), by inserting ‘‘to-
bacco product,” after ‘‘device,”’;

(3) in subsection (g)(1), by inserting ‘‘or to-
bacco product’ after ‘‘device’ each place it
appears; and

(4) in subsection (g)(2)(A), by inserting ‘‘or
tobacco product’ after ‘‘device’” each place
it appears.

(e) SECTION 702.—Section 702(a) (21 U.S.C.
372(a)) is amended—

(1) by inserting ‘“(1)” after ‘““(a)”’; and

(2) by adding at the end thereof the fol-
lowing:

‘“(2) For a tobacco product, to the extent
feasible, the Secretary shall contract with
the States in accordance with paragraph (1)
to carry out inspections of retailers in con-
nection with the enforcement of this Act.”.

(f) SECTION 703.—Section 703 (21 U.S.C. 373)
is amended—

NO-TOBACCO-SALE
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(1) by inserting ‘‘tobacco product,” after
“‘device,” each place it appears; and

(2) by inserting ‘‘tobacco products,” after
‘“‘devices,” each place it appears.

(g) SECTION 704.—Section 704 (21 U.S.C. 374)
is amended—

(1) in subsection (a)(1)(A), by inserting ‘‘to-
bacco products,’”’ after ‘‘devices,”’ each place
it appears;

(2) in subsection (a)(1)(B), by inserting ‘‘or
tobacco product’ after ‘‘restricted devices”
each place it appears; and

(3) in subsection (b), by inserting ‘‘tobacco
product,”” after ‘‘device,”’.

(h) SECTION 705.—Section 705(b) (21 U.S.C.
375(b)) is amended by inserting ‘‘tobacco
products,’” after ‘‘devices,”.

(i) SECTION 709.—Section 709 (21 U.S.C. 379)
is amended by inserting ‘‘or tobacco prod-
uct’ after ‘‘device”.

(j) SECTION 801.—Section 801 (21 U.S.C. 381)
is amended—

(1) in subsection (a)—

(A) by inserting ‘‘tobacco products,’” after
“‘devices,” the first time it appears;

(B) by inserting ‘‘or section 905(j)” after
‘“‘section 510”’; and

(C) by striking ‘‘drugs or devices” each
time it appears and inserting ‘‘drugs, de-
vices, or tobacco products’’;

(2) in subsection (e)(1), by inserting ‘‘to-
bacco product,” after ‘‘device,”; and

(3) by adding at the end the following:

“(p)(1) Not later than 2 years after the date
of enactment of the Family Smoking Pre-
vention and Tobacco Control Act, and annu-
ally thereafter, the Secretary shall submit
to the Committee on Health, Education,
Labor, and Pensions of the Senate and the
Committee on Energy and Commerce of the
House of Representatives, a report regard-
ing—

“‘(A) the nature, extent, and destination of
United States tobacco product exports that
do not conform to tobacco product standards
established pursuant to this Act;

‘(B) the public health implications of such
exports, including any evidence of a negative
public health impact; and

“(C) recommendations or assessments of
policy alternatives available to Congress and
the Executive Branch to reduce any negative
public health impact caused by such exports.

‘“(2) The Secretary is authorized to estab-
lish appropriate information disclosure re-
quirements to carry out this subsection.”.

(k) SECTION 1003.—Section 1003(d)(2)(C) (as
redesignated by section 101(a)) is amended—

(1) by striking ‘“‘and” after ‘‘cosmetics,”;
and

(2) inserting a comma and ‘‘and tobacco
products’ after ‘‘devices’.

(1) EFFECTIVE DATE FOR NO-TOBACCO-SALE
ORDER AMENDMENTS.—The amendments
made by subsection (c), other than the
amendment made by paragraph (2) of such
subsection, shall take effect upon the
issuance of guidance by the Secretary of
Health and Human Services—

(1) defining the term ‘‘repeated violation,
as used in section 303(f) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 333(f)) as
amended by subsection (c), by identifying
the number of violations of particular re-
quirements over a specified period of time at
a particular retail outlet that constitute a
repeated violation;

(2) providing for timely and effective no-
tice to the retailer of each alleged violation
at a particular retail outlet and an expedited
procedure for the administrative appeal of an
alleged violation;

(3) providing that a person may not be
charged with a violation at a particular re-
tail outlet unless the Secretary has provided
notice to the retailer of all previous viola-
tions at that outlet;

(4) establishing a period of time during
which, if there are no violations by a par-
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ticular retail outlet, that outlet will not

considered to have been the site of repeated

violations when the next violation occurs;
and

(5) providing that good faith reliance on
the presentation of a false government
issued photographic identification that con-
tains the bearer’s date of birth does not con-
stitute a violation of any minimum age re-
quirement for the sale of tobacco products if
the retailer has taken effective steps to pre-
vent such violations, including—

(A) adopting and enforcing a written policy
against sales to minors;

(B) informing its employees of all applica-
ble laws;

(C) establishing disciplinary sanctions for
employee noncompliance; and

(D) requiring its employees to verify age
by way of photographic identification or
electronic scanning device.

TITLE II—_TOBACCO PRODUCT WARNINGS;
CONSTITUENT AND SMOKE CON-
STITUENT DISCLOSURE

SEC. 201. CIGARETTE LABEL AND ADVERTISING

WARNINGS.

Section 4 of the Federal Cigarette Labeling
and Advertising Act (16 U.S.C. 1333) is
amended to read as follows:

“SEC. 4. LABELING.

‘‘(a) LABEL REQUIREMENTS.—

‘(1) IN GENERAL.—It shall be unlawful for
any person to manufacture, package, sell,
offer to sell, distribute, or import for sale or
distribution within the United States any
cigarettes the package of which fails to bear,
in accordance with the requirements of this
section, one of the following labels:

‘WARNING: Cigarettes are addictive’.
‘WARNING: Tobacco smoke can harm your
children’.

‘WARNING: Cigarettes cause fatal lung dis-
ease’.

‘WARNING: Cigarettes cause cancer’.
‘WARNING: Cigarettes cause strokes and
heart disease’.

‘WARNING: Smoking during pregnancy can
harm your baby’.

‘WARNING: Smoking can kill you’.
‘WARNING: Tobacco smoke causes fatal lung
disease in non-smokers’.

‘WARNING: Quitting smoking now greatly
reduces serious risks to your health’.

‘‘(2) PLACEMENT; TYPOGRAPHY; ETC.—

‘“(A) IN GENERAL.—Each label statement re-
quired by paragraph (1) shall be located in
the upper portion of the front and rear pan-
els of the package, directly on the package
underneath the cellophane or other clear
wrapping. Except as provided in subpara-
graph (B), each label statement shall com-
prise at least the top 30 percent of the front
and rear panels of the package. The word
‘WARNING’ shall appear in capital letters
and all text shall be in conspicuous and leg-
ible 17-point type, unless the text of the label
statement would occupy more than 70 per-
cent of such area, in which case the text may
be in a smaller conspicuous and legible type
size, provided that at least 60 percent of such
area is occupied by required text. The text
shall be black on a white background, or
white on a black background, in a manner
that contrasts, by typography, layout, or
color, with all other printed material on the
package, in an alternating fashion under the
plan submitted under subsection (b)(4).

‘(B) FLIP-TOP BOXES.—For any cigarette
brand package manufactured or distributed
before January 1, 2000, which employs a flip-
top style (if such packaging was used for
that brand in commerce prior to June 21,
1997), the label statement required by para-
graph (1) shall be located on the flip-top area
of the package, even if such area is less than
25 percent of the area of the front panel. Ex-
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cept as provided in this paragraph, the provi-
sions of this subsection shall apply to such
packages.

¢(3) DOES NOT APPLY TO FOREIGN DISTRIBU-
TION.—The provisions of this subsection do
not apply to a tobacco product manufacturer
or distributor of cigarettes which does not
manufacture, package, or import cigarettes
for sale or distribution within the United
States.

‘“(4) APPLICABILITY TO RETAILERS.—A re-
tailer of cigarettes shall not be in violation
of this subsection for packaging that is sup-
plied to the retailer by a tobacco product
manufacturer, importer, or distributor and is
not altered by the retailer in a way that is
material to the requirements of this sub-
section except that this paragraph shall not
relieve a retailer of liability if the retailer
sells or distributes tobacco products that are
not labeled in accordance with this sub-
section.

““(b) ADVERTISING REQUIREMENTS.—

‘(1) IN GENERAL.—It shall be unlawful for
any tobacco product manufacturer, im-
porter, distributor, or retailer of cigarettes
to advertise or cause to be advertised within
the United States any cigarette unless its
advertising bears, in accordance with the re-
quirements of this section, one of the labels
specified in subsection (a) of this section.

‘(2) TYPOGRAPHY, ETC.—Each label state-
ment required by subsection (a) of this sec-
tion in cigarette advertising shall comply
with the standards set forth in this para-
graph. For press and poster advertisements,
each such statement and (where applicable)
any required statement relating to tar, nico-
tine, or other constituent (including a smoke
constituent) yield shall comprise at least 20
percent of the area of the advertisement and
shall appear in a conspicuous and prominent
format and location at the top of each adver-
tisement within the trim area. The Sec-
retary may revise the required type sizes in
such area in such manner as the Secretary
determines appropriate. The word ‘WARN-
ING’ shall appear in capital letters, and each
label statement shall appear in conspicuous
and legible type. The text of the label state-
ment shall be black if the background is
white and white if the background is black,
under the plan submitted under paragraph
(4) of this subsection. The label statements
shall be enclosed by a rectangular border
that is the same color as the letters of the
statements and that is the width of the first
downstroke of the capital ‘W’ of the word
‘WARNING’ in the label statements. The
text of such label statements shall be in a
typeface pro rata to the following require-
ments: 45-point type for a whole-page
broadsheet newspaper advertisement; 39-
point type for a half-page broadsheet news-
paper advertisement; 39-point type for a
whole-page tabloid newspaper advertise-
ment; 27-point type for a half-page tabloid
newspaper advertisement; 31.5-point type for
a double page spread magazine or whole-page
magazine advertisement; 22.5-point type for
a 28 centimeter by 3 column advertisement;
and 15-point type for a 20 centimeter by 2
column advertisement. The label statements
shall be in English, except that in the case
of—

‘“(A) an advertisement that appears in a
newspaper, magazine, periodical, or other
publication that is not in English, the state-
ments shall appear in the predominant lan-
guage of the publication; and

‘“(B) in the case of any other advertisement
that is not in English, the statements shall
appear in the same language as that prin-
cipally used in the advertisement.
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‘“(3) MATCHBOOKS.—Notwithstanding para-
graph (2), for matchbooks (defined as con-
taining not more than 20 matches) custom-
arily given away with the purchase of to-
bacco products, each label statement re-
quired by subsection (a) may be printed on
the inside cover of the matchbook.

‘“(4) ADJUSTMENT BY SECRETARY.—The Sec-
retary may, through a rulemaking under sec-
tion 5563 of title 5, United States Code, adjust
the format and type sizes for the label state-
ments required by this section or the text,
format, and type sizes of any required tar,
nicotine yield, or other constituent (includ-
ing smoke constituent) disclosures, or to es-
tablish the text, format, and type sizes for
any other disclosures required under the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 301 et. seq.). The text of any such label
statements or disclosures shall be required
to appear only within the 20 percent area of
cigarette advertisements provided by para-
graph (2) of this subsection. The Secretary
shall promulgate regulations which provide
for adjustments in the format and type sizes
of any text required to appear in such area
to ensure that the total text required to ap-
pear by law will fit within such area.

¢“(6) MARKETING REQUIREMENTS.—

‘“(A) The label statements specified in sub-
section (a)(1) shall be randomly displayed in
each 12-month period, in as equal a number
of times as is possible on each brand of the
product and be randomly distributed in all
areas of the United States in which the prod-
uct is marketed in accordance with a plan
submitted by the tobacco product manufac-
turer, importer, distributor, or retailer and
approved by the Secretary.

‘(B) The label statements specified in sub-
section (a)(1) shall be rotated quarterly in al-
ternating sequence in advertisements for
each brand of cigarettes in accordance with
a plan submitted by the tobacco product
manufacturer, importer, distributor, or re-
tailer to, and approved by, the Secretary.

‘(C) The Secretary shall review each plan
submitted under subparagraph (B) and ap-
prove it if the plan—

‘(i) will provide for the equal distribution
and display on packaging and the rotation
required in advertising under this sub-
section; and

‘“(ii) assures that all of the labels required
under this section will be displayed by the
tobacco product manufacturer, importer,
distributor, or retailer at the same time.

“(6) APPLICABILITY TO RETAILERS.—This
subsection applies to a retailer only if that
retailer is responsible for or directs the label
statements required under this section ex-
cept that this paragraph shall not relieve a
retailer of liability if the retailer displays, in
a location open to the public, an advertise-
ment that is not labeled in accordance with
the requirements of this subsection.”.

SEC. 202. AUTHORITY TO REVISE CIGARETTE
WARNING LABEL STATEMENTS.

Section 4 of the Federal Cigarette Labeling
and Advertising Act (15 U.S.C. 1333), as
amended by section 201, is further amended
by adding at the end the following:

“(c) CHANGE IN REQUIRED STATEMENTS.—
The Secretary may, by a rulemaking con-
ducted under section 553 of title 5, United
States Code, adjust the format, type size,
and text of any of the label requirements, re-
quire color graphics to accompany the text,
increase the required label area from 30 per-
cent up to 50 percent of the front and rear
panels of the package, or establish the for-
mat, type size, and text of any other disclo-
sures required under the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 301 et seq.), if
the Secretary finds that such a change would
promote greater public understanding of the
risks associated with the use of tobacco
products.”.
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SEC. 203. STATE REGULATION OF CIGARETTE AD-
VERTISING AND PROMOTION.

Section 5 of the Federal Cigarette Labeling
and Advertising Act (15 U.S.C. 1334) is
amended by adding a the end the following:

‘“(c) EXCEPTION.—Notwithstanding sub-
section (b), a State or locality may enact
statutes and promulgate regulations, based
on smoking and health, that take effect after
the effective date of the Family Smoking
Prevention and Tobacco Control Act, impos-
ing specific bans or restrictions on the time,
place, and manner, but not content, of the
advertising or promotion of any cigarettes.”.
SEC. 204. SMOKELESS TOBACCO LABELS AND AD-

VERTISING WARNINGS.

Section 3 of the Comprehensive Smokeless
Tobacco Health Education Act of 1986 (15
U.S.C. 4402) is amended to read as follows:
“SEC. 3. SMOKELESS TOBACCO WARNING.

‘‘(a) GENERAL RULE.—

‘(1) It shall be unlawful for any person to
manufacture, package, sell, offer to sell, dis-
tribute, or import for sale or distribution
within the United States any smokeless to-
bacco product unless the product package
bears, in accordance with the requirements
of this Act, one of the following labels:

‘WARNING: This product can cause mouth
cancer’.

‘WARNING: This product can cause gum dis-
ease and tooth loss’.

‘WARNING: This product is not a safe alter-
native to cigarettes’.

‘WARNING: Smokeless tobacco is addictive’.

‘“(2) Bach label statement required by para-
graph (1) shall be—

“(A) located on the 2 principal display pan-
els of the package, and each label statement
shall comprise at least 30 percent of each
such display panel; and

‘(B) in 17-point conspicuous and legible
type and in black text on a white back-
ground, or white text on a black background,
in a manner that contrasts by typography,
layout, or color, with all other printed mate-
rial on the package, in an alternating fash-
ion under the plan submitted under sub-
section (b)(3), except that if the text of a
label statement would occupy more than 70
percent of the area specified by subparagraph
(A), such text may appear in a smaller type
size, so long as at least 60 percent of such
warning area is occupied by the label state-
ment.

““(3) The label statements required by para-
graph (1) shall be introduced by each tobacco
product manufacturer, packager, importer,
distributor, or retailer of smokeless tobacco
products concurrently into the distribution
chain of such products.

‘“(4) The provisions of this subsection do
not apply to a tobacco product manufacturer
or distributor of any smokeless tobacco
product that does not manufacture, package,
or import smokeless tobacco products for
sale or distribution within the United
States.

‘“(5) A retailer of smokeless tobacco prod-
ucts shall not be in violation of this sub-
section for packaging that is supplied to the
retailer by a tobacco products manufacturer,
importer, or distributor and that is not al-
tered by the retailer unless the retailer of-
fers for sale, sells, or distributes a smokeless
tobacco product that is not labeled in ac-
cordance with this subsection.

‘“(b) REQUIRED LABELS.—

‘(1) It shall be unlawful for any tobacco
product manufacturer, packager, importer,
distributor, or retailer of smokeless tobacco
products to advertise or cause to be adver-
tised within the United States any smoke-
less tobacco product unless its advertising
bears, in accordance with the requirements
of this section, one of the labels specified in
subsection (a).
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‘“(2) Each label statement required by sub-
section (a) in smokeless tobacco advertising
shall comply with the standards set forth in
this paragraph. For press and poster adver-
tisements, each such statement and (where
applicable) any required statement relating
to tar, nicotine, or other constituent yield
shall—

‘““(A) comprise at least 20 percent of the
area of the advertisement, and the warning
area shall be delineated by a dividing line of
contrasting color from the advertisement;
and

‘(B) the word ‘WARNING’ shall appear in
capital letters and each label statement
shall appear in conspicuous and legible type.
The text of the label statement shall be
black on a white background, or white on a
black background, in an alternating fashion
under the plan submitted under paragraph
3).
““(3)(A) The label statements specified in
subsection (a)(1) shall be randomly displayed
in each 12-month period, in as equal a num-
ber of times as is possible on each brand of
the product and be randomly distributed in
all areas of the United States in which the
product is marketed in accordance with a
plan submitted by the tobacco product man-
ufacturer, importer, distributor, or retailer
and approved by the Secretary.

‘“(B) The label statements specified in sub-
section (a)(1) shall be rotated quarterly in al-
ternating sequence in advertisements for
each brand of smokeless tobacco product in
accordance with a plan submitted by the to-
bacco product manufacturer, importer, dis-
tributor, or retailer to, and approved by, the
Secretary.

‘(C) The Secretary shall review each plan
submitted under subparagraph (B) and ap-
prove it if the plan—

‘(i) will provide for the equal distribution
and display on packaging and the rotation
required in advertising under this sub-
section; and

‘“(ii) assures that all of the labels required
under this section will be displayed by the
tobacco product manufacturer, importer,
distributor, or retailer at the same time.

‘(D) This paragraph applies to a retailer
only if that retailer is responsible for or di-
rects the label statements under this sec-
tion, unless the retailer displays in a loca-
tion open to the public, an advertisement
that is not labeled in accordance with the re-
quirements of this subsection.

“(c) TELEVISION AND RADIO ADVERTISING.—
It is unlawful to advertise smokeless tobacco
on any medium of electronic communica-
tions subject to the jurisdiction of the Fed-
eral Communications Commission.”.

SEC. 205. AUTHORITY TO REVISE SMOKELESS TO-
BACCO PRODUCT WARNING LABEL
STATEMENTS.

Section 3 of the Comprehensive Smokeless
Tobacco Health Education Act of 1986 (156
U.S.C. 4402), as amended by section 203, is
further amended by adding at the end the
following:

‘‘(d) AUTHORITY TO REVISE WARNING LABEL
STATEMENTS.—The Secretary may, by a rule-
making conducted under section 553 of title
5, United States Code, adjust the format,
type size, and text of any of the label re-
quirements, require color graphics to accom-
pany the text, increase the required label
area from 30 percent up to 50 percent of the
front and rear panels of the package, or es-
tablish the format, type size, and text of any
other disclosures required under the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 301
et seq.), if the Secretary finds that such a
change would promote greater public under-
standing of the risks associated with the use
of smokeless tobacco products.”.
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SEC. 206. TAR, NICOTINE, AND OTHER SMOKE
CONSTITUENT DISCLOSURE TO THE
PUBLIC.

Section 4(a) of the Federal Cigarette La-
beling and Advertising Act (15 U.S.C. 1333
(a)), as amended by section 201, is further
amended by adding at the end the following:

‘““(4)(A) The Secretary shall, by a rule-
making conducted under section 553 of title
5, United States Code, determine (in the Sec-
retary’s sole discretion) whether cigarette
and other tobacco product manufacturers
shall be required to include in the area of
each cigarette advertisement specified by
subsection (b) of this section, or on the pack-
age label, or both, the tar and nicotine yields
of the advertised or packaged brand. Any
such disclosure shall be in accordance with
the methodology established under such reg-
ulations, shall conform to the type size re-
quirements of subsection (b) of this section,
and shall appear within the area specified in
subsection (b) of this section.

‘(B) Any differences between the require-
ments established by the Secretary under
subparagraph (A) and tar and nicotine yield
reporting requirements established by the
Federal Trade Commission shall be resolved
by a memorandum of understanding between
the Secretary and the Federal Trade Com-
mission.

‘(C) In addition to the disclosures required
by subparagraph (A) of this paragraph, the
Secretary may, under a rulemaking con-
ducted under section 553 of title 5, United
States Code, prescribe disclosure require-
ments regarding the level of any cigarette or
other tobacco product constituent including
any smoke constituent. Any such disclosure
may be required if the Secretary determines
that disclosure would be of benefit to the
public health, or otherwise would increase
consumer awareness of the health con-
sequences of the use of tobacco products, ex-
cept that no such prescribed disclosure shall
be required on the face of any cigarette
package or advertisement. Nothing in this
section shall prohibit the Secretary from re-
quiring such prescribed disclosure through a
cigarette or other tobacco product package
or advertisement insert, or by any other
means under the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 301 et seq.).

‘(D) This paragraph applies to a retailer
only if that retailer is responsible for or di-
rects the label statements required under
this section, except that this paragraph shall
not relieve a retailer of liability if the re-
tailer sells or distributes tobacco products
that are not labeled in accordance with the
requirements of this subsection.”.

TITLE III—PREVENTION OF ILLICIT
TRADE IN TOBACCO PRODUCTS
SEC. 301. LABELING, RECORDKEEPING, RECORDS
INSPECTION.

Chapter IX of the Federal Food, Drug, and
Cosmetic Act, as added by section 101, is fur-
ther amended by adding at the end the fol-
lowing:
“SEC. 921. LABELING, RECORDKEEPING,

RECORDS INSPECTION.

‘‘(a) ORIGIN LABELING.—The label, pack-
aging, and shipping containers of tobacco
products for introduction or delivery for in-
troduction into interstate commerce shall
bear the statement ‘sale only allowed in the
United States.’

“(b) REGULATIONS CONCERNING RECORD-
KEEPING FOR TRACKING AND TRACING.—

‘(1) IN GENERAL.—Not later than 9 months
after the date of enactment of the Family
Smoking Prevention and Tobacco Control
Act, the Secretary shall promulgate regula-
tions regarding the establishment and main-
tenance of records by any person who manu-
factures, processes, transports, distributes,
receives, packages, holds, exports, or imports
tobacco products.
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‘(2) INSPECTION.—In promulgating the reg-
ulations described in paragraph (1), the Sec-
retary shall consider which records are need-
ed for inspection to monitor the movement
of tobacco products from the point of manu-
facture through distribution to retail outlets
to assist in investigating potential illicit
trade, smuggling or counterfeiting of to-
bacco products.

‘“(3) CoDEs.—The Secretary may require
codes on the labels of tobacco products or
other designs or devices for the purpose of
tracking or tracing the tobacco product
through the distribution system.

‘“(4) SIZE OF BUSINESS.—The Secretary shall
take into account the size of a business in
promulgating regulations under this section.

“(5) RECORDKEEPING BY RETAILERS.—The
Secretary shall not require any retailer to
maintain records relating to individual pur-
chasers of tobacco products for personal con-
sumption.

‘“(c) RECORDS INSPECTION.—If the Secretary
has a reasonable belief that a tobacco prod-
uct is part of an illicit trade or smuggling or
is a counterfeit product, each person who
manufactures, processes, transports, distrib-
utes, receives, holds, packages, exports, or
imports tobacco products shall, at the re-
quest of an officer or employee duly des-
ignated by the Secretary, permit such officer
or employee, at reasonable times and within
reasonable limits and in a reasonable man-
ner, upon the presentation of appropriate
credentials and a written notice to such per-
son, to have access to and copy all records
(including financial records) relating to such
article that are needed to assist the Sec-
retary in investigating potential illicit
trade, smuggling or counterfeiting of to-
bacco products.

“(d) KNOWLEDGE OF ILLEGAL TRANS-
ACTION.—If the manufacturer or distributor
of a tobacco product has knowledge which
reasonably supports the conclusion that a
tobacco product manufactured or distributed
by such manufacturer or distributor that has
left the control of such person may be or has
been—

‘“(A) imported, exported, distributed or of-
fered for sale in interstate commerce by a
person without paying duties or taxes re-
quired by law; or

‘“(B) imported, exported, distributed or di-
verted for possible illicit marketing,
the manufacturer or distributor shall
promptly notify the Attorney General of
such knowledge.

¢(2) KNOWLEDGE DEFINED.—For purposes of
this subsection, the term ‘knowledge’ as ap-
plied to a manufacturer or distributor
means—

‘“(A) the actual knowledge that the manu-
facturer or distributor had; or

‘(B) the knowledge which a reasonable per-
son would have had under like circumstances
or which would have been obtained upon the
exercise of due care.

SEC. 302. STUDY AND REPORT.

(a) STUDY.—The Comptroller General of
the United States shall conduct a study of
cross-border trade in tobacco products to—

(1) collect data on cross-border trade in to-
bacco products, including illicit trade and
trade of counterfeit tobacco products and
make recommendations on the monitoring of
such trade;

(2) collect data on cross-border advertising
(any advertising intended to be broadcast,
transmitted, or distributed from the United
States to another country) of tobacco prod-
ucts and make recommendations on how to
prevent or eliminate, and what technologies
could help facilitate the elimination of,
cross-border advertising.

(b) REPORT.—Not later than 18 months
after the date of enactment of this Act, the
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Comptroller General of the United States
shall submit to the Committee on Health,
Education, Labor, and Pensions of the Sen-
ate and the Committee on Energy and Com-
merce of the House of Representatives a re-
port on the study described in subsection (a).

Mr. KENNEDY. Mr. President, today,
Senator DEWINE and I are introducing
legislation to give the Food and Drug
Administration broad authority to reg-
ulate tobacco products for the protec-
tion of the public health. We cannot in
good conscience allow the Federal
agency most responsible for protecting
the public health to remain powerless
to deal with the enormous risks of to-
bacco, the most deadly of all consumer
products.

This legislation is a fair and balanced
approach to FDA regulation. It creates
a new section in FDA jurisdiction for
the regulation of tobacco products,
with standards that allow for consider-
ation of the unique issues raised by to-
bacco use. It is sensitive to the con-
cerns of tobacco farmers, small busi-
nesses, and nicotine-dependent smok-
ers. But, it clearly gives FDA the au-
thority it needs in order to prevent
youth smoking and to reduce addiction
to this highly lethal product.

The stakes are vast. Five thousand
children have their first cigarette
every day, and two thousand of them
become daily smokers. Nearly a thou-
sand of them will die prematurely from
tobacco-induced diseases. Smoking is
the number one preventable cause of
death in the Nation today. Cigarettes
kill well over 400,000 Americans each
year. That is more lives lost than from
automobile accidents, alcohol abuse, il-
legal drugs, AIDS, murder, suicide, and
fires combined. Our response to a pub-
lic health problem of this magnitude
must consist of more than half-way
measures.

We must deal firmly with tobacco
company marketing practices that tar-
get children and mislead the public.
The Food and Drug Administration
needs broad authority to regulate the
sale, distribution, and advertising of
cigarettes and smokeless tobacco.

The tobacco industry currently
spends over $9 billion a year to pro-
mote its products. Much of that money
is spent in ways designed to tempt chil-
dren to start smoking, before they are
mature enough to appreciate the enor-
mity of the health risk. The industry
knows that more than 90 percent of
smokers begin as children and are ad-
dicted by the time they reach adult-
hood.

Documents obtained from tobacco
companies prove, in the companies’
own words, the magnitude of the indus-
try’s efforts to trap children into de-
pendency on their deadly product. Re-
cent studies by the Institute of Medi-
cine and the Centers for Disease Con-
trol show the substantial role of indus-
try advertising in decisions by young
people to use tobacco products.

If we are serious about reducing
youth smoking, FDA must have the
power to prevent industry advertising
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designed to appeal to children wherever
it will be seen by children. This legisla-
tion will give FDA the ability to stop
tobacco advertising which glamorizes
smoking from appearing where it will
be seen by significant numbers of chil-
dren. It grants FDA full authority to
regulate tobacco advertising ‘‘con-
sistent with and to the full extent per-
mitted by the First Amendment.”

FDA authority must also extend to
the sale of tobacco products. Nearly
every State makes it illegal to sell
cigarettes to children under 18, but sur-
veys show that those laws are rarely
enforced and frequently violated. FDA
must have the power to limit the sale
of cigarettes to face-to-face trans-
actions in which the age of the pur-
chaser can be verified by identifica-
tion. This means an end to self-service
displays and vending machine sales.
There must also be serious enforce-
ment efforts with real penalties for
those caught selling tobacco products
to children. This is the only way to en-
sure that children under 18 are not able
to buy cigarettes.

The FDA conducted the longest rule-
making proceeding in its history,
studying which regulations would most
effectively reduce the number of chil-
dren who smoke. Seven hundred thou-
sand public comments were received in
the course of that rulemaking. At the
conclusion of its proceeding, the Agen-
cy promulgated rules on the manner in
which cigarettes are advertised and
sold. Due to litigation, most of those
regulations were never implemented. If
we are serious about curbing youth
smoking as much as possible, as soon
as possible; it makes no sense to re-
quire FDA to reinvent the wheel by
conducting a new multi-year rule-
making process on the same issues.
This legislation will give the youth ac-
cess and advertising restrictions al-
ready developed by FDA the immediate
force of law, as if they had been issued
under the new statute.

The legislation also provides for
stronger warnings on all cigarette and
smokeless tobacco packages, and in all
print advertisements. These warnings
will be more explicit in their descrip-
tion of the medical problems which can
result from tobacco use. The FDA is
given the authority to change the text
of these warning labels periodically, to
keep their impact strong.

Nicotine in cigarettes is highly ad-
dictive. Medical experts say that it is
as addictive as heroin or cocaine. Yet
for decades, tobacco companies have
vehemently denied the addictiveness of
their products. No one can forget the
parade of tobacco executives who testi-
fied under oath before Congress that
smoking cigarettes is not addictive.
Overwhelming evidence in industry
documents obtained through the dis-
covery process proves that the compa-
nies not only knew of this
addictiveness for decades, but actually
relied on it as the basis for their mar-
keting strategy. As we now know, ciga-
rette manufacturers chemically manip-
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ulated the nicotine in their products to
make it even more addictive.

The tobacco industry has a long, dis-
honorable history of providing mis-
leading information about the health
consequences of smoking. These com-
panies have repeatedly sought to char-
acterize their products as far less haz-
ardous than they are. They made
minor innovations in product design
seem far more significant for the
health of the user than they actually
were. It is essential that FDA have
clear and unambiguous authority to
prevent such misrepresentations in the
future. The largest disinformation
campaign in the history of the cor-
porate world must end.

Given the addictiveness of tobacco
products, it is essential that the FDA
regulate them for the protection of the
public health. Over forty million Amer-
icans are currently addicted to ciga-
rettes. No responsible public health of-
ficial believes that cigarettes should be
banned. A ban would leave forty mil-
lion people without a way to satisfy
their drug dependency. FDA should be
able to take the necessary steps to help
addicted smokers overcome their ad-
diction, and to make the product less
toxic for smokers who are unable or
unwilling to stop. To do so, FDA must
have the authority to reduce or remove
hazardous ingredients from cigarettes,
to the extent that it becomes scientif-
ically feasible. The inherent risk in
smoking should not be unnecessarily
compounded.

Recent statements by several to-
bacco companies make clear that they
plan to develop what they characterize
as ‘‘reduced risk’ cigarettes. This leg-
islation will require manufacturers to
submit such ‘“‘reduced risk’ products to
the FDA for analysis before they can
be marketed. No health-related claims
will be permitted until they have been
verified to the FDA’s satisfaction.
These safeguards are essential to pre-
vent deceptive industry marketing
campaigns, which could lull the public
into a false sense of health safety.

Smoking is the number one prevent-
able cause of death in America. Con-
gress must vest FDA not only with the
responsibility for regulating tobacco
products, but with full authority to do
the job effectively.

This legislation will give the FDA
the legal authority it needs—to reduce
youth smoking by preventing tobacco
advertising which targets children—to
prevent the sale of tobacco products to
minors—to help smokers overcome
their addiction—to make tobacco prod-
ucts less toxic for those who continue
to use them—and to prevent the to-
bacco industry from misleading the
public about the dangers of smoking.

We believe that there is an excellent
chance of enacting this bill this year.
The interest of tobacco-state members
in passing a tobacco farmers’ quota
buyout provides a golden opportunity.
By joining a strong FDA bill with relief
for tobacco farmers, we can assemble a
broad, bipartisan coalition to accom-
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plish both of these goals during this
session. This approach is supported by
the public health community and by
farmers’ organizations. Most impor-
tantly, it is the right thing to do for
America’s children.

By Mr. WARNER (for himself,
Mr. LIEBERMAN, Mr. ROBERTS,
and Mr. ALLEN):

S. 2462. A Dbill to provide additional
assistance to recipients of Federal Pell
Grants who are pursuing programs of
study in engineering, mathematics,
science, or foreign languages; to the
Committee on Health, Education,
Labor and Pensions.

Mr. WARNER. Mr. President, I rise
today to introduce an important bill
related to education and our national,
homeland, and economic security. I am
pleased to be joined in this bipartisan
effort with Senators LIEBERMAN, ROB-
ERTS, and ALLEN, and I am grateful to
each of them for working closely with
me in crafting this legislation.

Some 50 plus years ago, I was a high
school drop-out. I left school at the age
of 17 to enlist in the Navy to serve this
country in World War II. In the mili-
tary, I earned the rank of Petty Officer
3rd Class, electronic technician’s mate.
And, it was in this role that I earned
my first bit of technical education.

In return for my service, I was lucky
enough to earn a GI Bill that helped
me go to college at Washington & Lee
University where I earned a degree in
engineering. Subsequently, I joined the
Marines and earned a second GI Bill
that allowed me to attend the Univer-
sity of Virginia where I earned my law
degree.

Without the GI bill, I certainly might
not have earned the education that I
was fortunate enough to receive, and I
certainly would not be standing here
today in the United States Senate.
That is why I feel so very strongly that
we must support education in this
country. Today’s generation of stu-
dents should have at least the same op-
portunity to earn their education that
I had, if not more.

We are fortunate in America that we
have several important Federal pro-
grams to help make education more af-
fordable for today’s generation. Wheth-
er it is the GI Bill, the Americorp sti-
pend, subsidized and unsubsidized Staf-
ford loans, or any number of other Fed-
eral education programs, many Ameri-
cans today who wish to obtain higher
education have access to a variety of
educational programs. I support
strengthening these programs to in-
crease access to higher education.

Of all the educational grant pro-
grams, the Pell Grant program is the
largest source of grant aid to help stu-
dents pay for the costs associated with
higher education. Eligibility for Pell
Grants is based on financial need, and
this year alone, Pell Grants helped 5.3
million undergraduate students attain
higher education.

Now, I am a strong supporter of the
Pell Grant program. The $13.1 billion
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that is being spent by the Federal Gov-
ernment on Pell Grants in fiscal year
2004 gives students access to higher
education that otherwise might not
have such access. But, I also recognize
that the Pell Grant program was cre-
ated in 1972 when the world was en-
tirely different.

Our world today is much more dan-
gerous than it was back then, and
much more dangerous than when I
served this country with brief tours of
duty in World War II and the Korean
War.

Today, while we’re sleeping, people in
other parts of the world are contriving
of every possible way to take our busi-
ness, our economy, our security, and
our freedoms away from us. September
11, 2001, should remind us of this.

Once, great oceans protected this Na-
tion. But now, with the advent of the
Internet and other modern tech-
nologies, the world is more connected
than ever, and America is more vulner-
able than ever in a lot of ways. Com-
puter hackers all over the world try on
a daily basis to hack into government
computers. If successful, this could
wreak havoc. Furthermore, each day,
for whatever reason, people create
computer viruses, and even the small-
est virus can cost our economy billions
of dollars.

Simply put, in today’s day and age,
our country faces new challenges like
never before. I ask—are we prepared to
meet these challenges?

Unfortunately, our institutions of
higher learning are not producing
enough American graduates with cer-
tain majors to meet our new chal-
lenges. In engineering, math, computer
sciences, hard sciences, and certain for-
eign languages—America is coming up
short.

The statistics are alarming: the
Third International Math and Science
Study reports that U.S. 12th graders
scored in only the 7th percentile in
math worldwide, and only the 3rd per-
centile in science. This is near the bot-
tom among major industrialized na-
tions. The National Science Founda-
tion reports that the fraction of U.S.
Bachelor degrees in science and engi-
neering have been declining for nearly
2 decades when compared to the rest of
the world. While nearly two-thirds of
Bachelor degrees in China and Singa-
pore are science or engineering, they
account for only about 17 percent in
the United States. In fact, we currently
rank 61st out of the 63 countries sur-
veyed. Similarly, the National Science
Board reports that the fraction of for-
eign born scientists and engineers in
the U.S. workforce rose to an all time
high by 2000. Amazingly, 38 percent of
all people working in the United States
with doctorate degrees in science or en-
gineering are now foreign born.

The effects of these educational
trends are already being felt in various

important ways. For example: the
American Physical Society reports
that the proportion of articles by

American authors in the Physical Re-
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view, one of the most important re-
search journals in the world, has hit an
all time low of 29 percent, down from 61
percent in 1983. And the U.S. produc-
tion of patents, probably the most di-
rect link between research and eco-
nomic benefit, has declined steadily
relative to the rest of the world for
decades, and now stands at only 52 per-
cent of the total.

Despite these statistics, up to now,
this country has been able to meet its
new challenges by importing brain
power from foreign countries. We are
fortunate to have so many smart minds
from other countries willing to come to
the United States to fill critical
science and engineering positions.
However, the need for home-grown tal-
ent is becoming more and more appar-
ent.

First, international competition for
this foreign brain power has become in-
tense. As the National Science Board
notes, ‘‘Governments throughout the
world recognize that a high-skill S&E
workforce is essential for economic
strength. Countries beyond the United
States have been taking action to . . .
attract foreign students and workers,
and raise the attractiveness to their
own citizenry of staying home or re-
turning from abroad to serve growing
national economies and research enter-
prises.” This increased global competi-
tion for science and engineering work-
ers ‘‘comes at a time when demand for
their skills is projected to rise signifi-
cantly—both in the United States and
throughout the global economy.”

Without action on our part, though,
America will lose out in the competi-
tion for these technically talented
workers. According to the National
Science Board, by 2010, if current
trends continue, significantly less than
10 percent of all physical scientists and
engineers in the world will be working
in America.

Increased global competition is not
the only reason, though, that we have
to promote a home-grown S&E work-
force in America. In the post 9/11 era, it
is more important than ever from a se-
curity perspective to have American
citizens performing certain tasks.

The National Science Board put it
best when they said, ‘“The ready avail-
ability of outstanding science and engi-
neering talent from other countries is
no longer assured, as international
competition for the science and engi-
neering workforce grows. Threats to
world peace and domestic security cre-
ate additional constraints on employ-
ment of foreign nationals in the United
States.”

I think the message is clear: Our S&E
workforce is in crisis. If we do not act
to encourage more American citizens
to enter the high shortage areas in en-
gineering, math, and science, then
America may lose its historical advan-
tage as the world’s innovator.

The consequences of this trend are
also significant from a national secu-
rity perspective. The defense-related
research that goes into giving our men
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and women in the Armed Forces the
best technology and equipment re-
quires the special skills of engineers,
scientists and computer scientists. Our
military has always recognized these
facts, and historically has been a tre-
mendous supporter of science and engi-
neering on a broad scale, from applied
research to the most pure and esoteric
of pursuits.

Let me quote some numbers which
make clear what a huge investment
our defense community makes in
science and engineering: According to
the National Science Foundation, the
Defense Department is by far the larg-
est single supporter of science and
technology in the Federal Government,
accounting for about half of the total
research dollars spent; the proportion
of defense funding for University re-
search in critical disciplines is very
significant. For example, 90 percent of
basic astronautical research is defense-
funded. And, as you all must realize,
University research is vastly impor-
tant for training subsequent genera-
tions of high-quality researchers; and
in terms of technical manpower, de-
fense-related scientists and engineers
make up nearly 46 percent of the total
Federal workforce. And, this includes
28 percent of all physical scientists, 48
percent of computer scientists and
mathematicians, and 67 percent of all
engineers.

For well over a century these invest-
ments have given us advantages in
technological fields that have provided
our men and women of our Armed
Forces the most advanced and powerful
tools in existence, from submarines
and airplanes to unmanned vehicles
and the Internet. These technologies
not only give our military an over-
whelming advantage on the battlefield,
they also save many lives.

Yet, alarmingly, it is in the precise
disciplines that produce these tech-
nologies and equipment where we see
some of the greatest potential short-
ages in our science and engineering
workforce. Numerous studies show that
the number of domestic students in
these critical fields has been falling
steadily for years. And, without major
investments to encourage more Ameri-
cans to enter these critical fields,
America is going to lose its status as
the world’s innovator and be placed in
the precarious situation of having to
rely on foreign countries to sell us the
best equipment and the best tech-
nology for our troops. That is why it is
paramount for America, from within,
to produce the home-grown technical
talent it needs.

The consequences of inaction are
enormous. And, while America’s chal-
lenge is substantial, it is not insur-
mountable. Fortunately, we already
have an existing Federal program up
and running that, if modified, can help.

Under current law, the $13.1 billion a
year Pell Grant program awards recipi-
ents grants regardless of the course of
study that the recipient chooses to
pursue. So, under current law, 2 people
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from the same financial background
are eligible for the same grant even
though one chooses to major in the lib-
eral arts while the other majors in en-
gineering or science.

While I believe studying the liberal
arts is an important component to hav-
ing an enlightened citizenry, I also be-
lieve that given the unique challenges
we are facing in this country, it is ap-
propriate for us to add an incentive to
the Pell Grant program to encourage
individuals to pursue courses of study
where graduates are needed to meet
our national security, homeland secu-
rity, and economic security needs.

That is why today I am introducing
this legislation. The legislation is sim-
ple. It provides that at least every 2
years, our Secretary of Education, in
consultation with the Secretary of De-
fense, the Secretary of Homeland Secu-
rity, and others, should provide a list
of courses of study where America
needs home-grown talent to meet our
national, homeland, and economic se-
curity needs. Those students who pur-
sue courses of study in these programs
will be rewarded through a doubling of
their Pell Grant to help them with the
costs associated with obtaining their
education.

We in the Congress have an obliga-
tion when expending taxpayer money,
to do so in a manner that meets our
Nation’s needs. Our Nation desperately
needs more highly trained domestic
workers. That is an indisputable fact.
And, in the Pell Grant program, we
have over $13 billion that is readily
available to help meet this demand.

In closing, our world is vastly dif-
ferent today than it was when the Pell
Grant program was created in 1972. My
legislation is a commonsense modifica-
tion of the Pell Grant program that
will help America meet its new chal-
lenges. I hope my colleagues will join
me in this endeavor.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2462

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘21st Century
Federal Pell Grant Plus Act”.

SEC. 2. RECIPIENTS OF FEDERAL PELL GRANTS
WHO ARE PURSUING PROGRAMS OF
STUDY IN ENGINEERING, MATHE-
MATICS, SCIENCE, OR FOREIGN LAN-
GUAGES.

Section 401(b)(2) of the Higher Education
Act of 1965 (20 U.S.C. 1070a(b)(2)) is amended
by adding at the end the following:

“(C)(i) Notwithstanding subparagraph (A)
and subject to clause (iii), in the case of a
student who is eligible under this part and
who is pursuing a degree with a major in, or
a certificate or program of study relating to,
engineering, mathematics, science (such as
physics, chemistry, or computer science), or
a foreign language, described in a list devel-
oped or updated under clause (ii), the
amount of the Federal Pell Grant shall be
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the amount calculated for the student under
subparagraph (A) for the academic year in-
volved, multiplied by 2.

“(i1)(I) The Secretary, in consultation with
the Secretary of Defense, the Secretary of
the Department of Homeland Security, and
the Director of the National Science Founda-
tion, shall develop, update not less than once
every 2 years, and publish in the Federal
Register, a list of engineering, mathematics,
and science degrees, majors, certificates, or
programs that if pursued by a student, may
enable the student to receive the increased
Federal Pell Grant amount under clause (i).
In developing and updating the list the Sec-
retaries and Director shall consider the fol-
lowing:

‘“(aa) The current engineering, mathe-
matics, and science needs of the United
States with respect to national security,
homeland security, and economic security.

‘“(bb) Whether institutions of higher edu-
cation in the United States are currently
producing enough graduates with degrees to
meet the national security, homeland secu-
rity, and economic security needs of the
United States.

‘‘(cc) The future expected workforce needs
of the United States required to help ensure
the Nation’s national security, homeland se-
curity, and economic security.

‘‘(dd) Whether institutions of higher edu-
cation in the United States are expected to
produce enough graduates with degrees to
meet the future national security, homeland
security, and economic security needs of the
United States.

‘“(II) The Secretary, in consultation with
the Secretary of Defense, the Secretary of
the Department of Homeland Security, and
the Secretary of State, shall develop, update
not less than once every 2 years, and publish
in the Federal Register, a list of foreign lan-
guage degrees, majors, certificates, or pro-
grams that if pursued by a student, may en-
able the student to receive the increased
Federal Pell Grant amount under clause (i).
In developing and updating the list the Sec-
retaries shall consider the following:

‘‘(aa) The foreign language needs of the
United States with respect to national secu-
rity, homeland security, and economic secu-
rity.

‘“(bb) Whether institutions of higher edu-
cation in the United States are currently
producing enough graduates with degrees to
meet the national security, homeland secu-
rity, and economic security needs of the
United States.

‘‘(cc) The future expected workforce needs
of the United States required to help ensure
the Nation’s national security, homeland se-
curity, and economic security.

‘“(dd) Whether institutions of higher edu-
cation in the United States are expected to
produce enough graduates with degrees to
meet the future national security, homeland
security, and economic security needs of the
United States.

‘(iii) Each student who received an in-
creased Federal Pell Grant amount under
clause (i) to pursue a degree, major, certifi-
cate, or program described in a list published
under subclause (I) or (II) of clause (ii) shall
continue to be eligible for the increased Fed-
eral Pell Grant amount in subsequent aca-
demic years if the degree, major, certificate,
or program, respectively, is subsequently re-
moved from the list.

“@v)I) If a student who received an in-
creased Federal Pell Grant amount under
clause (i) changes the student’s course of
study to a degree, major, certificate, or pro-
gram that is not included in a list described
in clause (ii), then the Secretary shall reduce
the amount of Federal Pell Grant assistance
the student is eligible to receive under this
section for subsequent academic years by an
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amount equal to the difference between the
total amount the student received under this
subparagraph and the total amount the stu-
dent would have received under this section
if this subparagraph had not been applied.

“(II) The Secretary shall reduce the
amount of Federal Pell Grant assistance the
student is eligible to receive in subsequent
academic years by dividing the total amount
to be reduced under subclause (I) for the stu-
dent by the number of years the student re-
ceived an increased Federal Pell Grant
amount under clause (i), and deducting the
result from the amount of Federal Pell
Grant assistance the student is eligible to re-
ceive under this section for a number of sub-
sequent academic years equal to the number
of academic years the student received an in-
creased Federal Pell Grant amount under
clause (i).”.

Mr. LIEBERMAN. Mr. President, I
rise today to join my estee