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have talked frequently about this. I 
speak about it and focus on it because 
it is such a driver for the costs of 
health care and health insurance. 

What has Congress done to fix this 
problem? Unfortunately, absolutely 
nothing. In fact, the new Medicare law 
failed to do anything to lower prescrip-
tion drug prices. At the same time ap-
proximately 3 million retirees will ac-
tually lose their prescription drug cov-
erage under this new law. This bill ac-
tually takes us backward instead of 
forward. 

The only major health care coverage 
initiative this administration has pro-
posed is actually for the Iraqi people. 
Our country has made a commitment 
to moving forward with universal 
health coverage for all Iraqi citizens. 
We have provided $950 million to build 
hospitals and clinics in Iraq. 

Please do not misunderstand what I 
am saying. I certainly want to be sup-
portive of efforts to provide health care 
in Iraq. 

What about us? What about Ameri-
cans? I also want to help American 
families who are working hard every 
day, playing by the rules in this great 
country, and struggling to pay their 
bills and care for their families. I think 
we can help both the people of Iraq and 
Americans at the same time. It is our 
moral obligation, I believe, to make 
sure we are helping American families 
as well as others. 

Mr. President, working families de-
serve access to affordable care for 
themselves and for their families. It is 
going to take leadership to accomplish 
this. The administration has had al-
most 4 years to take action, and it has 
not. 

I believe it is time for bold change. I 
believe that when we are looking at the 
price of prescription drugs, we need to 
take out that provision in the new 
Medicare law that says Medicare can-
not negotiate for group discounts. That 
is pretty basic. We know that one of 
the main ways you are able to lower 
prescription drug prices, or the price of 
any product, is to be able to get a 
group discount. Everybody knows that. 
Yet, in this new Medicare law, Medi-
care is specifically prohibited from 
doing that. Who benefits from that? 
Certainly not the taxpayers, certainly 
not American seniors or the disabled, 
and American families certainly don’t 
benefit from that. The prescription 
drug industry benefits from that. What 
we have seen under the new Medicare 
law, rather than providing lower prices 
for people, we have 40 million seniors 
who are being locked into paying top 
dollar, and that makes absolutely no 
sense. 

We can do something about that. We 
can make changes in the Medicare law 
so it works for people. We can also 
lower prices immediately by simply al-
lowing the local pharmacists at the 
local drugstores in America to be able 
to do business with pharmacists in 
Canada or other countries, where they 
can provide FDA-approved drugs and 

processes and bring the prescription 
drugs—actually made in America— 
back to America so we can get the 
same deal everybody else gets around 
the world. 

We have a wonderful, bipartisan bill 
that has been put together. I am hope-
ful that we will bring it to the Senate 
floor as soon as possible and that we 
are able to pass what is called re-
importation of prescription drugs and 
lower prices. I am very hopeful and I 
am proud to be a cosponsor of Senator 
DASCHLE’s effort and vision to say that, 
by 2006, we are going to make a com-
mitment that every American has ac-
cess at least to the same level of health 
care that we receive. This is one of the 
few instances where employees—elect-
ed officials—have better health care 
and benefits than the employers. It is 
time to turn that around. It is time to 
make a commitment. 

Medicare, after it was passed, was 
put together in 1 year. We have great 
American ingenuity. If we are bold and 
have a vision and have a right priority, 
we can make sure that a year from now 
we are talking about the implementa-
tion of health insurance for everyone 
that is affordable and available to 
every single American. 

I yield the floor. 

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. All time 
has been yielded. Morning business is 
closed. 

f 

INDIVIDUALS WITH DISABILITIES 
EDUCATION IMPROVEMENT ACT 
OF 2003 

The PRESIDING OFFICER. Under 
the previous order, the Senate will pro-
ceed to the consideration of S. 1248, 
which the clerk will report. 

The assistant legislative clerk read 
as follows: 

A bill (S. 1248) to reauthorize the Individ-
uals with Disabilities Education Act, and for 
other purposes. 

There being no objection, the Senate 
proceeded to consider the bill, which 
had been reported from the Committee 
on Health, Education, Labor, and Pen-
sions, with an amendment to strike all 
after the enacting clause and inserting 
in lieu thereof the following: 

S. 1248 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
øSECTION 1. SHORT TITLE. 

øThis Act may be cited as the ‘‘Individuals 
with Disabilities Education Improvement 
Act of 2003’’. 

øTITLE I—AMENDMENTS TO THE INDIVID-
UALS WITH DISABILITIES EDUCATION 
ACT 

øSEC. 101. AMENDMENTS TO THE INDIVIDUALS 
WITH DISABILITIES EDUCATION 
ACT. 

øParts A through D of the Individuals with 
Disabilities Education Act (20 U.S.C. 1400 et 
seq.) are amended to read as follows: 

ø‘‘PART A—GENERAL PROVISIONS 
ø‘‘SEC. 601. SHORT TITLE; TABLE OF CONTENTS; 

FINDINGS; PURPOSES. 
ø‘‘(a) SHORT TITLE.—This Act may be cited 

as the ‘Individuals with Disabilities Edu-
cation Act’. 

ø‘‘(b) TABLE OF CONTENTS.—The table of 
contents for this Act is as follows: 

ø‘‘PART A—GENERAL PROVISIONS 

ø‘‘Sec. 601. Short title; table of contents; 
findings; purposes. 

ø‘‘Sec. 602. Definitions. 
ø‘‘Sec. 603. Office of Special Education 

Programs. 
ø‘‘Sec. 604. Abrogation of State sov-

ereign immunity. 
ø‘‘Sec. 605. Acquisition of equipment; 

construction or alteration of fa-
cilities. 

ø‘‘Sec. 606. Employment of individuals 
with disabilities. 

ø‘‘Sec. 607. Requirements for prescribing 
regulations. 

ø‘‘Sec. 608. State administration. 
ø‘‘Sec. 609. Report to Congress 

ø‘‘PART B—ASSISTANCE FOR EDUCATION OF 
ALL CHILDREN WITH DISABILITIES 

ø‘‘Sec. 611. Authorization; allotment; 
use of funds; authorization of 
appropriations. 

ø‘‘Sec. 612. State eligibility. 
ø‘‘Sec. 613. Local educational agency eli-

gibility. 
ø‘‘Sec. 614. Evaluations, eligibility de-

terminations, individualized 
education programs, and edu-
cational placements. 

ø‘‘Sec. 615. Procedural safeguards. 
ø‘‘Sec. 616. Monitoring, technical assist-

ance, and enforcement. 
ø‘‘Sec. 617. Administration. 
ø‘‘Sec. 618. Program information. 
ø‘‘Sec. 619. Preschool grants. 

ø‘‘PART C—INFANTS AND TODDLERS WITH 
DISABILITIES 

ø‘‘Sec. 631. Findings and policy. 
ø‘‘Sec. 632. Definitions. 
ø‘‘Sec. 633. General authority. 
ø‘‘Sec. 634. Eligibility. 
ø‘‘Sec. 635. Requirements for statewide 

system. 
ø‘‘Sec. 636. Individualized family service 

plan. 
ø‘‘Sec. 637. State application and assur-

ances. 
ø‘‘Sec. 638. Uses of funds. 
ø‘‘Sec. 639. Procedural safeguards. 
ø‘‘Sec. 640. Payor of last resort. 
ø‘‘Sec. 641. State Interagency Coordi-

nating Council. 
ø‘‘Sec. 642. Federal administration. 
ø‘‘Sec. 643. Allocation of funds. 
ø‘‘Sec. 644. Authorization of appropria-

tions. 

ø‘‘PART D—NATIONAL ACTIVITIES TO IMPROVE 
EDUCATION OF CHILDREN WITH DISABILITIES 

ø‘‘Sec. 650. Findings and purpose. 

ø‘‘SUBPART 1—STATE PERSONNEL PREPARA-
TION AND PROFESSIONAL DEVELOPMENT 
GRANTS 

ø‘‘Sec. 651. Purpose; definition; program 
authority. 

ø‘‘Sec. 652. Eligibility and collaborative 
process. 

ø‘‘Sec. 653. Applications. 
ø‘‘Sec. 654. Use of funds. 
ø‘‘Sec. 655. Authorization of appropria-

tions. 

ø‘‘SUBPART 2—SCIENTIFICALLY BASED RE-
SEARCH, TECHNICAL ASSISTANCE, MODEL 
DEMONSTRATION PROJECTS, AND DISSEMINA-
TION OF INFORMATION 

ø‘‘Sec. 660. Purpose. 
ø‘‘Sec. 661. Administrative provisions. 
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ø‘‘Sec. 662. Research to improve results 

for children with disabilities. 
ø‘‘Sec. 663. Technical assistance, dem-

onstration projects, dissemina-
tion of information, and imple-
mentation of scientifically 
based research. 

ø‘‘Sec. 664. Personnel development to 
improve services and results for 
children with disabilities. 

ø‘‘Sec. 665. Studies and evaluations. 
ø‘‘SUBPART 3—SUPPORTS TO IMPROVE 

RESULTS FOR CHILDREN WITH DISABILITIES 
ø‘‘Sec. 670. Purposes. 
ø‘‘Sec. 671. Parent training and informa-

tion centers. 
ø‘‘Sec. 672. Community parent resource 

centers. 
ø‘‘Sec. 673. Technical assistance for par-

ent training and information 
centers. 

ø‘‘Sec. 674. Technology development, 
demonstration, and utilization; 
and media services. 

ø‘‘Sec. 675. Authorization of appropria-
tions. 

ø‘‘SUBPART 4—INTERIM ALTERNATIVE EDU-
CATIONAL SETTINGS, BEHAVIORAL SUPPORTS, 
AND WHOLE SCHOOL INTERVENTIONS 

ø‘‘Sec. 681. Purpose. 
ø‘‘Sec. 682. Definition of eligible entity. 
ø‘‘Sec. 683. Program authorized. 
ø‘‘Sec. 684. Program evaluations. 
ø‘‘Sec. 685. Authorization of appropria-

tions. 
ø‘‘(c) FINDINGS.—Congress finds the fol-

lowing: 
ø‘‘(1) Disability is a natural part of the 

human experience and in no way diminishes 
the right of individuals to participate in or 
contribute to society. Improving educational 
results for children with disabilities is an es-
sential element of our national policy of en-
suring equality of opportunity, full partici-
pation, independent living, and economic 
self-sufficiency for individuals with disabil-
ities. 

ø‘‘(2) Before the date of the enactment of 
the Education for All Handicapped Children 
Act of 1975 (Public Law 94–142), the edu-
cational needs of millions of children with 
disabilities were not being fully met be-
cause— 

ø‘‘(A) the children did not receive appro-
priate educational services; 

ø‘‘(B) the children were excluded entirely 
from the public school system and from 
being educated with their peers; 

ø‘‘(C) undiagnosed disabilities prevented 
the children from having a successful edu-
cational experience; or 

ø‘‘(D) a lack of adequate resources within 
the public school system forced families to 
find services outside the public school sys-
tem. 

ø‘‘(3) Since the enactment and implemen-
tation of the Education for All Handicapped 
Children Act of 1975, this Act has been suc-
cessful in ensuring children with disabilities 
and the families of such children access to a 
free appropriate public education and in im-
proving educational results for children with 
disabilities. 

ø‘‘(4) However, the implementation of this 
Act has been impeded by low expectations, 
and an insufficient focus on applying 
replicable research on proven methods of 
teaching and learning for children with dis-
abilities. 

ø‘‘(5) Over 25 years of research and experi-
ence has demonstrated that the education of 
children with disabilities can be made more 
effective by— 

ø‘‘(A) having high expectations for such 
children and ensuring their access to the 
general education curriculum in the regular 
classroom to the maximum extent possible 
in order to— 

ø‘‘(i) meet developmental goals and, to the 
maximum extent possible, the challenging 
expectations that have been established for 
all children; and 

ø‘‘(ii) be prepared to lead productive and 
independent adult lives, to the maximum ex-
tent possible; 

ø‘‘(B) strengthening the role and responsi-
bility of parents and ensuring that families 
of such children have meaningful opportuni-
ties to participate in the education of their 
children at school and at home; 

ø‘‘(C) coordinating this Act with other 
local, educational service agency, State, and 
Federal school improvement efforts, includ-
ing improvement efforts under the Elemen-
tary and Secondary Education Act of 2001, in 
order to ensure that such children benefit 
from such efforts and that special education 
can become a service for such children rather 
than a place where they are sent; 

ø‘‘(D) providing appropriate special edu-
cation and related services, and aids and sup-
ports in the regular classroom, to such chil-
dren, whenever appropriate; 

ø‘‘(E) supporting high-quality, intensive 
preservice preparation professional develop-
ment for all personnel who work with chil-
dren with disabilities in order to ensure that 
such personnel have the skills and knowl-
edge necessary to improve the academic 
achievement and functional performance of 
children with disabilities, including the use 
of scientifically based instructional prac-
tices, to the maximum extent possible; 

ø‘‘(F) providing incentives for whole-school 
approaches, scientifically based early read-
ing programs, positive behavioral interven-
tions and supports, and prereferral interven-
tion to reduce the need to label children as 
disabled in order to address their learning 
and behavioral needs; 

ø‘‘(G) focusing resources on teaching and 
learning while reducing paperwork and re-
quirements that do not assist in improving 
educational results; and 

ø‘‘(H) supporting the development and use 
of technology, including assistive technology 
devices and assistive technology services, to 
maximize accessibility for children with dis-
abilities. 

ø‘‘(6) While States, local educational agen-
cies, and educational service agencies are 
primarily responsible for providing an edu-
cation for all children with disabilities, it is 
in the national interest that the Federal 
Government have a supporting role in assist-
ing State and local efforts to educate chil-
dren with disabilities in order to improve re-
sults for such children and to ensure equal 
protection of the law. 

ø‘‘(7) A more equitable allocation of re-
sources is essential for the Federal Govern-
ment to meet its responsibility to provide an 
equal educational opportunity for all indi-
viduals. 

ø‘‘(8)(A) The Federal Government must be 
responsive to the growing needs of an in-
creasingly more diverse society. 

ø‘‘(B) America’s ethnic profile is rapidly 
changing. In the year 2000, 1 of every 3 per-
sons in the United States was a member of a 
minority group or was limited English pro-
ficient. 

ø‘‘(C) Minority children comprise an in-
creasing percentage of public school stu-
dents. 

ø‘‘(D) With such changing demographics, 
recruitment efforts for special education per-
sonnel should focus on increasing the par-
ticipation of minorities in the teaching pro-
fession. 

ø‘‘(9)(A) The limited English proficient 
population is the fastest growing in our Na-
tion, and the growth is occurring in many 
parts of our Nation. 

ø‘‘(B) Studies have documented apparent 
discrepancies in the levels of referral and 

placement of limited English proficient chil-
dren in special education. 

ø‘‘(C) This poses a special challenge for 
special education in the referral of, assess-
ment of, and services for, our Nation’s stu-
dents from non-English language back-
grounds. 

ø‘‘(10)(A) Greater efforts are needed to pre-
vent the intensification of problems con-
nected with mislabeling and high dropout 
rates among minority children with disabil-
ities. 

ø‘‘(B) More minority children continue to 
be served in special education than would be 
expected from the percentage of minority 
students in the general school population. 

ø‘‘(C) African-American children are over 
identified as having mental retardation and 
emotional disturbance at rates greater than 
their white counterparts. 

ø‘‘(D) In the 1998–1999 school year, African- 
American children represented just 14.8 per-
cent of the population aged 6 through 21, but 
comprised 20.2 percent of all children with 
disabilities. 

ø‘‘(E) Studies have found that schools with 
predominately Caucasian students and 
teachers have placed disproportionately high 
numbers of their minority students into spe-
cial education. 

ø‘‘(11)(A) As the number of minority stu-
dents in special education increases, the 
number of minority teachers and related 
services personnel produced in colleges and 
universities continues to decrease. 

ø‘‘(B) The opportunity for minority indi-
viduals, organizations, and Historically 
Black Colleges and Universities to partici-
pate fully in awards for grants and con-
tracts, boards of organizations receiving 
funds under this Act, and peer review panels, 
and in the training of professionals in the 
area of special education is essential if we 
are to obtain greater success in the edu-
cation of minority children with disabilities. 

ø‘‘(d) PURPOSES.—The purposes of this title 
are— 

ø‘‘(1)(A) to ensure that all children with 
disabilities have available to them a free ap-
propriate public education that emphasizes 
special education and related services de-
signed to meet their unique needs and pre-
pare them for employment, further edu-
cation, and independent living; 

ø‘‘(B) to ensure that the rights of children 
with disabilities and parents of such children 
are protected; and 

ø‘‘(C) to assist States, localities, edu-
cational service agencies, and Federal agen-
cies to provide for the education of all chil-
dren with disabilities; 

ø‘‘(2) to assist States in the implementa-
tion of a Statewide, comprehensive, coordi-
nated, multidisciplinary, interagency system 
of early intervention services for infants and 
toddlers with disabilities and their families; 

ø‘‘(3) to ensure that educators and parents 
have the necessary tools to improve edu-
cational results for children with disabilities 
by supporting systemic-change activities; 
coordinated research and personnel prepara-
tion; coordinated technical assistance, dis-
semination, and support; and technology de-
velopment and media services; and 

ø‘‘(4) to assess, and ensure the effectiveness 
of, efforts to educate children with disabil-
ities. 

ø‘‘SEC. 602. DEFINITIONS. 
ø‘‘Except as otherwise provided, as used in 

this Act: 
ø‘‘(1) ASSISTIVE TECHNOLOGY DEVICE.—The 

term ‘assistive technology device’ means any 
item, piece of equipment, or product system, 
whether acquired commercially off the shelf, 
modified, or customized, that is used to in-
crease, maintain, or improve functional ca-
pabilities of a child with a disability. 
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ø‘‘(2) ASSISTIVE TECHNOLOGY SERVICE.—The 

term ‘assistive technology service’ means 
any service that directly assists a child with 
a disability in the selection, acquisition, or 
use of an assistive technology device. Such 
term includes— 

ø‘‘(A) the evaluation of the needs of such 
child, including a functional evaluation of 
the child in the child’s customary environ-
ment; 

ø‘‘(B) purchasing, leasing, or otherwise 
providing for the acquisition of assistive 
technology devices by such child; 

ø‘‘(C) selecting, designing, fitting, custom-
izing, adapting, applying, maintaining, re-
pairing, or replacing of assistive technology 
devices; 

ø‘‘(D) coordinating and using other thera-
pies, interventions, or services with assistive 
technology devices, such as those associated 
with existing education and rehabilitation 
plans and programs; 

ø‘‘(E) training or technical assistance for 
such child, or, where appropriate, the family 
of such child; and 

ø‘‘(F) training or technical assistance for 
professionals (including individuals pro-
viding education and rehabilitation serv-
ices), employers, or other individuals who 
provide services to, employ, or are otherwise 
substantially involved in the major life func-
tions of such child. 

ø‘‘(3) CHILD WITH A DISABILITY.— 
ø‘‘(A) IN GENERAL.—The term ‘child with a 

disability’ means a child— 
ø‘‘(i) with mental retardation, hearing im-

pairments (including deafness), speech or 
language impairments, visual impairments 
(including blindness), serious emotional dis-
turbance (hereinafter referred to as ‘emo-
tional disturbance’), orthopedic impair-
ments, autism, traumatic brain injury, other 
health impairments, or specific learning dis-
abilities; and 

ø‘‘(ii) who, by reason thereof, needs special 
education and related services. 

ø‘‘(B) CHILD AGED 3 THROUGH 9.—The term 
‘child with a disability’ for a child aged 3 
through 9 (or any subset of that age range, 
including ages 3 through 5), may, at the dis-
cretion of the State and the local edu-
cational agency, include a child— 

ø‘‘(i) experiencing developmental delays, as 
defined by the State and as measured by ap-
propriate diagnostic instruments and proce-
dures, in 1 or more of the following areas: 
physical development, cognitive develop-
ment, communication development, social or 
emotional development, or adaptive develop-
ment; and 

ø‘‘(ii) who, by reason thereof, needs special 
education and related services. 

ø‘‘(4) CORE ACADEMIC SUBJECT.—The term 
‘core academic subject’ has the meaning 
given the term in section 9101(11) of the Ele-
mentary and Secondary Education Act of 
1965. 

ø‘‘(5) EDUCATIONAL SERVICE AGENCY.—The 
term ‘educational service agency’— 

ø‘‘(A) means a regional public multiservice 
agency— 

ø‘‘(i) authorized by State law to develop, 
manage, and provide services or programs to 
local educational agencies; and 

ø‘‘(ii) recognized as an administrative 
agency for purposes of the provision of spe-
cial education and related services provided 
within public elementary schools and sec-
ondary schools of the State; and 

ø‘‘(B) includes any other public institution 
or agency having administrative control and 
direction over a public elementary school or 
secondary school. 

ø‘‘(6) ELEMENTARY SCHOOL.—The term ‘ele-
mentary school’ means a nonprofit institu-
tional day or residential school that provides 
elementary education, as determined under 
State law. 

ø‘‘(7) EQUIPMENT.—The term ‘equipment’ 
includes— 

ø‘‘(A) machinery, utilities, and built-in 
equipment, and any necessary enclosures or 
structures to house such machinery, utili-
ties, or equipment; and 

ø‘‘(B) all other items necessary for the 
functioning of a particular facility as a facil-
ity for the provision of educational services, 
including items such as instructional equip-
ment and necessary furniture; printed, pub-
lished, and audio-visual instructional mate-
rials; telecommunications, sensory, and 
other technological aids and devices; and 
books, periodicals, documents, and other re-
lated materials. 

ø‘‘(8) EXCESS COSTS.—The term ‘excess 
costs’ means those costs that are in excess of 
the average annual per-student expenditure 
in a local educational agency during the pre-
ceding school year for an elementary school 
or secondary school student, as may be ap-
propriate, and which shall be computed after 
deducting— 

ø‘‘(A) amounts received— 
ø‘‘(i) under part B of this title; 
ø‘‘(ii) under part A of title I of the Elemen-

tary and Secondary Education Act of 1965; 
and 

ø‘‘(iii) under parts A and B of title III of 
that Act; and 

ø‘‘(B) any State or local funds expended for 
programs that would qualify for assistance 
under any of those parts. 

ø‘‘(9) FREE APPROPRIATE PUBLIC EDU-
CATION.—The term ‘free appropriate public 
education’ means special education and re-
lated services that— 

ø‘‘(A) have been provided at public expense, 
under public supervision and direction, and 
without charge; 

ø‘‘(B) meet the standards of the State edu-
cational agency; 

ø‘‘(C) include an appropriate preschool, ele-
mentary school, or secondary school edu-
cation in the State involved; and 

ø‘‘(D) are provided in conformity with the 
individualized education program required 
under section 614(d). 

ø‘‘(10) HIGHLY QUALIFIED; CONSULTATIVE 
SERVICES.— 

ø‘‘(A) HIGHLY QUALIFIED.—The term ‘highly 
qualified’, when used with respect to any 
special education teacher teaching in a 
State, means a teacher who— 

ø‘‘(i)(I) meets the definition of that term in 
section 9101(23) of the Elementary and Sec-
ondary Education Act of 1965, including full 
State certification as a special education 
teacher through a State approved special 
education teacher preparation program (in-
cluding certification obtained through State 
or local educational agency approved alter-
native routes); or 

ø‘‘(II) has passed a State special education 
licensing examination and holds a license to 
teach special education in such State, 

except that when used with respect to any 
teacher teaching in a public charter school, 
the term means that the teacher meets the 
requirements set forth in the State’s statute 
on public charter schools; and 

ø‘‘(ii) does not have certification or licen-
sure requirements waived on an emergency, 
temporary, or provisional basis; 

ø‘‘(iii) if the teacher provides only consult-
ative services to a regular education teacher 
with respect to a core academic subject, the 
special education teacher shall meet the 
standards for subject knowledge and teach-
ing skills described in section 9101(23) of the 
Elementary and Secondary Education Act of 
1965 that apply to elementary school teach-
ers; and 

ø‘‘(iv) if the teacher provides instruction in 
a core academic subject to middle or sec-
ondary students who are performing at the 

elementary level, the teacher shall meet the 
standards for subject knowledge and teach-
ing skills described in section 9101(23) of the 
Elementary and Secondary Education Act of 
1965 that apply to elementary school teach-
ers. 

ø‘‘(B) CONSULTATIVE SERVICES.—As used in 
subparagraph (A)(iii), the term ‘consultative 
services’ means— 

ø‘‘(i) consultation on adapting curricula, 
using positive behavioral supports and inter-
ventions, and selecting appropriate accom-
modations, and does not include direct in-
struction of students; or 

ø‘‘(ii) teaching in collaboration with a reg-
ular education teacher or teachers who is or 
are highly qualified in the core academic 
subjects being taught. 

ø‘‘(11) INDIAN.—The term ‘Indian’ means an 
individual who is a member of an Indian 
tribe. 

ø‘‘(12) INDIAN TRIBE.—The term ‘Indian 
tribe’ means any Federal or State Indian 
tribe, band, rancheria, pueblo, colony, or 
community, including any Alaska Native 
village or regional village corporation (as de-
fined in or established under the Alaska Na-
tive Claims Settlement Act). 

ø‘‘(13) INDIVIDUALIZED EDUCATION PRO-
GRAM.—The term ‘individualized education 
program’ or ‘IEP’ means a written statement 
for each child with a disability that is devel-
oped, reviewed, and revised in accordance 
with section 614(d). 

ø‘‘(14) INDIVIDUALIZED FAMILY SERVICE 
PLAN.—The term ‘individualized family serv-
ice plan’ has the meaning given such term in 
section 636. 

ø‘‘(15) INFANT OR TODDLER WITH A DIS-
ABILITY.—The term ‘infant or toddler with a 
disability’ has the meaning given such term 
in section 632. 

ø‘‘(16) INSTITUTION OF HIGHER EDUCATION.— 
The term ‘institution of higher education’— 

ø‘‘(A) has the meaning given such term in 
section 101 (a) and (b) of the Higher Edu-
cation Act of 1965; and 

ø‘‘(B) also includes any community college 
receiving funding from the Secretary of the 
Interior under the Tribally Controlled Col-
lege or University Assistance Act of 1978. 

ø‘‘(17) LOCAL EDUCATIONAL AGENCY.— 
ø‘‘(A) The term ‘local educational agency’ 

means a public board of education or other 
public authority legally constituted within a 
State for either administrative control or di-
rection of, or to perform a service function 
for, public elementary schools or secondary 
schools in a city, county, township, school 
district, or other political subdivision of a 
State, or for such combination of school dis-
tricts or counties as are recognized in a 
State as an administrative agency for its 
public elementary schools or secondary 
schools. 

ø‘‘(B) The term includes— 
ø‘‘(i) an educational service agency, as de-

fined in paragraph (4); and 
ø‘‘(ii) any other public institution or agen-

cy having administrative control and direc-
tion of a public elementary school or sec-
ondary school. 

ø‘‘(C) The term includes an elementary 
school or secondary school funded by the Bu-
reau of Indian Affairs, but only to the extent 
that such inclusion makes the school eligible 
for programs for which specific eligibility is 
not provided to the school in another provi-
sion of law and the school does not have a 
student population that is smaller than the 
student population of the local educational 
agency receiving assistance under this Act 
with the smallest student population, except 
that the school shall not be subject to the ju-
risdiction of any State educational agency 
other than the Bureau of Indian Affairs. 
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ø‘‘(18) NATIVE LANGUAGE.—The term ‘native 

language’, when used with respect to an indi-
vidual of limited English proficiency, means 
the language normally used by the indi-
vidual, or in the case of a child, the language 
normally used by the parents of the child. 

ø‘‘(19) NONPROFIT.—The term ‘nonprofit’, as 
applied to a school, agency, organization, or 
institution, means a school, agency, organi-
zation, or institution owned and operated by 
1 or more nonprofit corporations or associa-
tions no part of the net earnings of which in-
ures, or may lawfully inure, to the benefit of 
any private shareholder or individual. 

ø‘‘(20) OUTLYING AREA.—The term ‘outlying 
area’ means the United States Virgin Is-
lands, Guam, American Samoa, and the Com-
monwealth of the Northern Mariana Islands. 

ø‘‘(21) PARENT.—The term ‘parent’— 
ø‘‘(A) includes a legal guardian; and 
ø‘‘(B) except as used in sections 615(b)(2) 

and 639(a)(5), includes an individual assigned 
under either of those sections to be a surro-
gate parent. 

ø‘‘(22) PARENT ORGANIZATION.—The term 
‘parent organization’ has the meaning given 
such term in section 671(g). 

ø‘‘(23) PARENT TRAINING AND INFORMATION 
CENTER.—The term ‘parent training and in-
formation center’ means a center assisted 
under section 671 or 672. 

ø‘‘(24) RELATED SERVICES.—The term ‘re-
lated services’ means transportation, and 
such developmental, corrective, and other 
supportive services (including speech-lan-
guage pathology and audiology services, psy-
chological services, physical and occupa-
tional therapy, recreation, including thera-
peutic recreation, social work services, 
school health services, counseling services, 
including rehabilitation counseling, orienta-
tion and mobility services, and medical serv-
ices, except that such medical services shall 
be for diagnostic and evaluation purposes 
only) as may be required to assist a child 
with a disability to benefit from special edu-
cation, and includes the early identification 
and assessment of disabling conditions in 
children. 

ø‘‘(25) SECONDARY SCHOOL.—The term ‘sec-
ondary school’ means a nonprofit institu-
tional day or residential school that provides 
secondary education, as determined under 
State law, except that it does not include 
any education beyond grade 12. 

ø‘‘(26) SECRETARY.—The term ‘Secretary’ 
means the Secretary of Education. 

ø‘‘(27) SPECIAL EDUCATION.—The term ‘spe-
cial education’ means specially designed in-
struction, at no cost to parents, to meet the 
unique needs of a child with a disability, in-
cluding— 

ø‘‘(A) instruction conducted in the class-
room, in the home, in hospitals and institu-
tions, and in other settings; and 

ø‘‘(B) instruction in physical education. 
ø‘‘(28) SPECIFIC LEARNING DISABILITY.— 
ø‘‘(A) IN GENERAL.—The term ‘specific 

learning disability’ means a disorder in 1 or 
more of the basic psychological processes in-
volved in understanding or in using lan-
guage, spoken or written, which disorder 
may manifest itself in the imperfect ability 
to listen, think, speak, read, write, spell, or 
do mathematical calculations. 

ø‘‘(B) DISORDERS INCLUDED.—Such term in-
cludes such conditions as perceptual disabil-
ities, brain injury, minimal brain dysfunc-
tion, dyslexia, and developmental aphasia. 

ø‘‘(C) DISORDERS NOT INCLUDED.—Such term 
does not include a learning problem that is 
primarily the result of visual, hearing, or 
motor disabilities, of mental retardation, of 
emotional disturbance, or of environmental, 
cultural, or economic disadvantage. 

ø‘‘(29) STATE.—The term ‘State’ means 
each of the 50 States, the District of Colum-

bia, the Commonwealth of Puerto Rico, and 
each of the outlying areas. 

ø‘‘(30) STATE EDUCATIONAL AGENCY.—The 
term ‘State educational agency’ means the 
State board of education or other agency or 
officer primarily responsible for the State 
supervision of public elementary schools and 
secondary schools, or, if there is no such offi-
cer or agency, an officer or agency des-
ignated by the Governor or by State law. 

ø‘‘(31) SUPPLEMENTARY AIDS AND SERV-
ICES.—The term ‘supplementary aids and 
services’ means aids, services, and other sup-
ports that are provided in regular education 
classes or other education-related settings to 
enable children with disabilities to be edu-
cated with nondisabled children to the max-
imum extent appropriate in accordance with 
section 612(a)(5). 

ø‘‘(32) TRANSITION SERVICES.—The term 
‘transition services’ means a coordinated set 
of activities for a child with a disability (as 
defined in paragraph (3)(A)) that— 

ø‘‘(A) is designed to be within a results-ori-
ented process, that is focused on improving 
the academic and functional achievement of 
the child with a disability to facilitate the 
child’s movement from school to post-school 
activities, including post-secondary edu-
cation, vocational training, integrated em-
ployment (including supported employment), 
continuing and adult education, adult serv-
ices, independent living, or community par-
ticipation; 

ø‘‘(B) is based on the individual child’s 
needs, taking into account the child’s capac-
ity, preferences, and interests; and 

ø‘‘(C) includes instruction, related serv-
ices, community experiences, the develop-
ment of employment and other post-school 
adult living objectives, and, when appro-
priate, acquisition of daily living skills and 
functional vocational evaluation. 
ø‘‘SEC. 603. OFFICE OF SPECIAL EDUCATION PRO-

GRAMS. 
ø‘‘(a) ESTABLISHMENT.—There shall be, 

within the Office of Special Education and 
Rehabilitative Services in the Department of 
Education, an Office of Special Education 
Programs, which shall be the principal agen-
cy in such Department for administering and 
carrying out this Act and other programs 
and activities concerning the education of 
children with disabilities. 

ø‘‘(b) DIRECTOR.—The Office established 
under subsection (a) shall be headed by a Di-
rector who shall be selected by the Secretary 
and shall report directly to the Assistant 
Secretary for Special Education and Reha-
bilitative Services. 

ø‘‘(c) VOLUNTARY AND UNCOMPENSATED 
SERVICES.—Notwithstanding section 1342 of 
title 31, United States Code, the Secretary is 
authorized to accept voluntary and uncom-
pensated services in furtherance of the pur-
poses of this Act. 
ø‘‘SEC. 604. ABROGATION OF STATE SOVEREIGN 

IMMUNITY. 
ø‘‘(a) IN GENERAL.—A State shall not be 

immune under the 11th amendment to the 
Constitution of the United States from suit 
in Federal court for a violation of this Act. 

ø‘‘(b) REMEDIES.—In a suit against a State 
for a violation of this Act, remedies (includ-
ing remedies both at law and in equity) are 
available for such a violation to the same ex-
tent as those remedies are available for such 
a violation in the suit against any public en-
tity other than a State. 

ø‘‘(c) EFFECTIVE DATE.—Subsections (a) 
and (b) apply with respect to violations that 
occur in whole or part after the date of en-
actment of the Education of the Handicapped 
Act Amendments of 1990. 
ø‘‘SEC. 605. ACQUISITION OF EQUIPMENT; CON-

STRUCTION OR ALTERATION OF FA-
CILITIES. 

ø‘‘(a) IN GENERAL.—If the Secretary deter-
mines that a program authorized under this 

Act will be improved by permitting program 
funds to be used to acquire appropriate 
equipment, or to construct new facilities or 
alter existing facilities, the Secretary is au-
thorized to allow the use of those funds for 
those purposes. 

ø‘‘(b) COMPLIANCE WITH CERTAIN REGULA-
TIONS.—Any construction of new facilities or 
alteration of existing facilities under sub-
section (a) shall comply with the require-
ments of— 

ø‘‘(1) appendix A of part 36 of title 28, Code 
of Federal Regulations (commonly known as 
the ‘Americans with Disabilities Accessi-
bility Guidelines for Buildings and Facili-
ties’); or 

ø‘‘(2) appendix A of subpart 101–19.6 of title 
41, Code of Federal Regulations (commonly 
known as the ‘Uniform Federal Accessibility 
Standards’). 
ø‘‘SEC. 606. EMPLOYMENT OF INDIVIDUALS WITH 

DISABILITIES. 
ø‘‘The Secretary shall ensure that each re-

cipient of assistance under this Act makes 
positive efforts to employ and advance in 
employment qualified individuals with dis-
abilities in programs assisted under this Act. 
ø‘‘SEC. 607. REQUIREMENTS FOR PRESCRIBING 

REGULATIONS. 
ø‘‘(a) IN GENERAL.—The Secretary may 

issue such regulations as are necessary to 
ensure that there is compliance with this 
Act. 

ø‘‘(b) PROTECTIONS PROVIDED TO CHIL-
DREN.—The Secretary may not implement, 
or publish in final form, any regulation pre-
scribed pursuant to this Act that— 

ø‘‘(1) violates or contradicts any provision 
of this Act; and 

ø‘‘(2) procedurally or substantively lessens 
the protections provided to children with 
disabilities under this Act, as embodied in 
regulations in effect on July 20, 1983 (par-
ticularly as such protections related to pa-
rental consent to initial evaluation or initial 
placement in special education, least restric-
tive environment, related services, 
timelines, attendance of evaluation per-
sonnel at individualized education program 
meetings, or qualifications of personnel), ex-
cept to the extent that such regulation re-
flects the clear and unequivocal intent of the 
Congress in legislation. 

ø‘‘(c) PUBLIC COMMENT PERIOD.—The Sec-
retary shall provide a public comment period 
of not less than 60 days on any regulation 
proposed under part B or part C of this Act 
on which an opportunity for public comment 
is otherwise required by law. 

ø‘‘(d) POLICY LETTERS AND STATEMENTS.— 
The Secretary may not issue policy letters 
or other statements (including letters or 
statements regarding issues of national sig-
nificance) that— 

ø‘‘(1) violate or contradict any provision of 
this Act; or 

ø‘‘(2) establish a rule that is required for 
compliance with, and eligibility under, this 
Act without following the requirements of 
section 553 of title 5, United States Code. 

ø‘‘(e) EXPLANATION AND ASSURANCES.—Any 
written response by the Secretary under sub-
section (d) regarding a policy, question, or 
interpretation under part B of this Act shall 
include an explanation in the written re-
sponse that— 

ø‘‘(1) such response is provided as informal 
guidance and is not legally binding; 

ø‘‘(2) when required, such response is 
issued in compliance with the requirements 
of section 553 of title 5, United States Code; 
and 

ø‘‘(3) such response represents the interpre-
tation by the Department of Education of 
the applicable statutory or regulatory re-
quirements in the context of the specific 
facts presented. 
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ø‘‘(f) CORRESPONDENCE FROM DEPARTMENT 

OF EDUCATION DESCRIBING INTERPRETATIONS 
OF THIS ACT.— 

ø‘‘(1) IN GENERAL.—The Secretary shall, on 
a quarterly basis, publish in the Federal Reg-
ister, and widely disseminate to interested 
entities through various additional forms of 
communication, a list of correspondence 
from the Department of Education received 
by individuals during the previous quarter 
that describes the interpretations of the De-
partment of Education of this Act or the reg-
ulations implemented pursuant to this Act. 

ø‘‘(2) ADDITIONAL INFORMATION.—For each 
item of correspondence published in a list 
under paragraph (1), the Secretary shall— 

ø‘‘(A) identify the topic addressed by the 
correspondence and shall include such other 
summary information as the Secretary de-
termines to be appropriate; and 

ø‘‘(B) ensure that all such correspondence 
is issued, where applicable, in compliance 
with the requirements of section 553 of title 
5, United States Code. 
ø‘‘SEC. 608. STATE ADMINISTRATION. 

ø‘‘(a) RULEMAKING.—Each State that re-
ceives funds under this Act shall— 

ø‘‘(1) ensure that any State rules, regula-
tions, and policies relating to this Act con-
form to the purposes of this Act; and 

ø‘‘(2) identify in writing to its local edu-
cational agencies and the Secretary any such 
rule, regulation, or policy as a State-im-
posed requirement that is not required by 
this Act and Federal regulations. 

ø‘‘(b) SUPPORT AND FACILITATION.—State 
rules, regulations, and policies under this 
Act shall support and facilitate local edu-
cational agency and school-level systemic 
reform designed to enable children with dis-
abilities to meet the challenging State stu-
dent academic achievement standards. 
‘‘SEC. 609. REPORT TO CONGRESS. 

ø‘‘The Comptroller General shall conduct a 
review of Federal, State, and local require-
ments to determine which requirements re-
sult in excessive paperwork completion bur-
dens for teachers, related services providers, 
and school administrators, and shall report 
to Congress not later than 18 months after 
the date of enactment of the Individuals 
with Disabilities Education Improvement 
Act of 2003 regarding such review along with 
strategic proposals for reducing the paper-
work burdens on teachers. 

ø‘‘PART B—ASSISTANCE FOR EDUCATION 
OF ALL CHILDREN WITH DISABILITIES 

ø‘‘SEC. 611. AUTHORIZATION; ALLOTMENT; USE 
OF FUNDS; AUTHORIZATION OF AP-
PROPRIATIONS. 

ø‘‘(a) GRANTS TO STATES.— 
ø‘‘(1) PURPOSE OF GRANTS.—The Secretary 

shall make grants to States and the outlying 
areas, and provide funds to the Secretary of 
the Interior, to assist them to provide spe-
cial education and related services to chil-
dren with disabilities in accordance with this 
part. 

ø‘‘(2) MAXIMUM AMOUNT.—The maximum 
amount available for awarding grants under 
this part for any fiscal year is— 

ø‘‘(A) the total number of children with 
disabilities in the 2002–2003 school year in the 
States who received special education and 
related services and who were— 

ø‘‘(i) aged 3 through 5, if the State was eli-
gible for a grant under section 619; and 

ø‘‘(ii) aged 6 through 21; multiplied by 
ø‘‘(B) 40 percent of the average per-pupil 

expenditure in public elementary schools 
and secondary schools in the United States; 
adjusted by 

ø‘‘(C) the rate of change in the sum of— 
ø‘‘(i) 85 percent of the change in the na-

tionwide total of the population described in 
(d)(3)(A)(i)(II); and 

ø‘‘(ii) 15 percent of the change in the na-
tionwide total of the population described in 
(d)(3)(A)(i)(III). 

ø‘‘(b) OUTLYING AREAS AND FREELY ASSOCI-
ATED STATES.— 

ø‘‘(1) FUNDS RESERVED.—From the amount 
appropriated for any fiscal year under sub-
section (i), the Secretary shall reserve not 
more than 1 percent, which shall be used— 

ø‘‘(A) to provide assistance to the outlying 
areas in accordance with their respective 
populations of individuals aged 3 through 21; 
and 

ø‘‘(B) to provide each of the freely associ-
ated States grants that do not exceed the 
level each such freely associated State re-
ceived for fiscal year 2003 under this part, 
but only if the freely associated State meets 
the requirements of section 611(b)(2)(C) as 
such section was in effect on the day before 
the date of enactment of the Individuals 
with Disabilities Education Improvement 
Act of 2003. 

ø‘‘(2) SPECIAL RULE.—The provisions of 
Public Law 95–134, permitting the consolida-
tion of grants by the outlying areas, shall 
not apply to funds provided to the outlying 
areas or the freely associated States under 
this section. 

ø‘‘(3) DEFINITION.—As used in this sub-
section, the term ‘freely associated States’ 
means the Republic of the Marshall Islands, 
the Federated States of Micronesia, and the 
Republic of Palau. 

ø‘‘(c) SECRETARY OF THE INTERIOR.—From 
the amount appropriated for any fiscal year 
under subsection (i), the Secretary shall re-
serve 1.226 percent to provide assistance to 
the Secretary of the Interior in accordance 
with subsection (i). 

ø‘‘(d) ALLOCATIONS TO STATES.— 
ø‘‘(1) IN GENERAL.—After reserving funds 

for studies and evaluations under section 665, 
and for payments to the outlying areas, the 
freely associated States, and the Secretary 
of the Interior under subsections (b) and (c) 
for a fiscal year, the Secretary shall allocate 
the remaining amount among the States in 
accordance with this subsection. 

ø‘‘(2) SPECIAL RULE FOR USE OF FISCAL YEAR 
1999 AMOUNT.—If a State received any funds 
under this section for fiscal year 1999 on the 
basis of children aged 3 through 5, but does 
not make a free appropriate public education 
available to all children with disabilities 
aged 3 through 5 in the State in any subse-
quent fiscal year, the Secretary shall com-
pute the State’s amount for fiscal year 1999, 
solely for the purpose of calculating the 
State’s allocation in that subsequent year 
under paragraph (3) or (4), by subtracting the 
amount allocated to the State for fiscal year 
1999 on the basis of those children. 

ø‘‘(3) INCREASE IN FUNDS.—If the amount 
available for allocations to States under 
paragraph (1) for a fiscal year is equal to or 
greater than the amount allocated to the 
States under this paragraph for the pre-
ceding fiscal year, those allocations shall be 
calculated as follows: 

ø‘‘(A) ALLOCATION OF INCREASE.— 
ø‘‘(i) IN GENERAL.—Except as provided in 

subparagraph (B), the Secretary shall allo-
cate for the fiscal year— 

ø‘‘(I) to each State the amount the State 
received under this section for fiscal year 
1999; 

ø‘‘(II) 85 percent of any remaining funds to 
States on the basis of the States’ relative 
populations of children aged 3 through 21 
who are of the same age as children with dis-
abilities for whom the State ensures the 
availability of a free appropriate public edu-
cation under this part; and 

ø‘‘(III) 15 percent of those remaining funds 
to States on the basis of the States’ relative 
populations of children described in sub-
clause (II) who are living in poverty. 

ø‘‘(ii) DATA.—For the purpose of making 
grants under this paragraph, the Secretary 
shall use the most recent population data, 
including data on children living in poverty, 
that are available and satisfactory to the 
Secretary. 

ø‘‘(B) LIMITATIONS.—Notwithstanding sub-
paragraph (A), allocations under this para-
graph shall be subject to the following: 

ø‘‘(i) PRECEDING YEAR ALLOCATION.—No 
State’s allocation shall be less than its allo-
cation under this section for the preceding 
fiscal year. 

ø‘‘(ii) MINIMUM.—No State’s allocation 
shall be less than the greatest of— 

ø‘‘(I) the sum of— 
ø‘‘(aa) the amount the State received 

under this section for fiscal year 1999; and 
ø‘‘(bb) 1⁄3 of 1 percent of the amount by 

which the amount appropriated under sub-
section (i) for the fiscal year exceeds the 
amount appropriated for this section for fis-
cal year 1999; 

ø‘‘(II) the sum of— 
ø‘‘(aa) the amount the State received 

under this section for the preceding fiscal 
year; and 

ø‘‘(bb) that amount multiplied by the per-
centage by which the increase in the funds 
appropriated for this section from the pre-
ceding fiscal year exceeds 1.5 percent; or 

ø‘‘(III) the sum of— 
ø‘‘(aa) the amount the State received 

under this section for the preceding fiscal 
year; and 

ø‘‘(bb) that amount multiplied by 90 per-
cent of the percentage increase in the 
amount appropriated for this section from 
the preceding fiscal year. 

ø‘‘(iii) MAXIMUM.—Notwithstanding clause 
(ii), no State’s allocation under this para-
graph shall exceed the sum of— 

ø‘‘(I) the amount the State received under 
this section for the preceding fiscal year; and 

ø‘‘(II) that amount multiplied by the sum 
of 1.5 percent and the percentage increase in 
the amount appropriated under this section 
from the preceding fiscal year. 

ø‘‘(C) RATABLE REDUCTION.—If the amount 
available for allocations under this para-
graph is insufficient to pay those allocations 
in full, those allocations shall be ratably re-
duced, subject to subparagraph (B)(i). 

ø‘‘(4) DECREASE IN FUNDS.—If the amount 
available for allocations to States under 
paragraph (1) for a fiscal year is less than the 
amount allocated to the States under this 
section for the preceding fiscal year, those 
allocations shall be calculated as follows: 

ø‘‘(A) AMOUNTS GREATER THAN FISCAL YEAR 
1999 ALLOCATIONS.—If the amount available 
for allocations is greater than the amount 
allocated to the States for fiscal year 1999, 
each State shall be allocated the sum of— 

ø‘‘(i) the amount the State received under 
this section for fiscal year 1999; and 

ø‘‘(ii) an amount that bears the same rela-
tion to any remaining funds as the increase 
the State received under this section for the 
preceding fiscal year over fiscal year 1999 
bears to the total of all such increases for all 
States. 

ø‘‘(B) AMOUNTS EQUAL TO OR LESS THAN FIS-
CAL YEAR 1999 ALLOCATIONS.— 

ø‘‘(i) IN GENERAL.—If the amount available 
for allocations under this paragraph is equal 
to or less than the amount allocated to the 
States for fiscal year 1999, each State shall 
be allocated the amount the State received 
for fiscal year 1999. 

ø‘‘(ii) RATABLE REDUCTION.—If the amount 
available for allocations under this para-
graph is insufficient to make the allocations 
described in clause (i), those allocations 
shall be ratably reduced. 

ø‘‘(e) STATE-LEVEL ACTIVITIES.— 
ø‘‘(1) STATE ADMINISTRATION.— 
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ø‘‘(A) IN GENERAL.—For the purpose of ad-

ministering this part, including paragraph 
(3), section 619, and the coordination of ac-
tivities under this part with, and providing 
technical assistance to, other programs that 
provide services to children with disabil-
ities— 

ø‘‘(i) each State may reserve not more 
than the maximum amount the State was el-
igible to reserve for State administration for 
fiscal year 2003 or $800,000 (adjusted by the 
cumulative rate of inflation since fiscal year 
2003 as measured by the percentage increase, 
if any, in the Consumer Price Index For All 
Urban Consumers, published by the Bureau 
of Labor Statistics of the Department of 
Labor), whichever is greater; and 

ø‘‘(ii) each outlying area may reserve not 
more than 5 percent of the amount the out-
lying area receives under subsection (b) for 
any fiscal year or $35,000, whichever is great-
er. 

ø‘‘(B) PART C.—Funds reserved under sub-
paragraph (A) may be used for the adminis-
tration of part C, if the State educational 
agency is the lead agency for the State under 
that part. 

ø‘‘(C) CERTIFICATION.—Prior to expenditure 
of funds under this paragraph, the State 
shall certify to the Secretary that the ar-
rangements to establish responsibility for 
services pursuant to section 612(a)(12)(A) are 
current. 

ø‘‘(2) OTHER STATE-LEVEL ACTIVITIES.— 
ø‘‘(A) IN GENERAL.—For the purpose of pro-

viding State-level activities, each State may 
reserve for each of the fiscal years 2004 and 
2005, not more than 10 percent of the amount 
that remains after subtracting the amount 
reserved under paragraph (1) from the 
amount of the State’s allocation under sub-
section (d) for fiscal years 2004 and 2005, re-
spectively. For fiscal years 2006, 2007, 2008, 
and 2009, the State may reserve the max-
imum amount the State was eligible to re-
serve under the preceding sentence for fiscal 
year 2005 (adjusted by the cumulative rate of 
inflation since fiscal year 2005 as measured 
by the percentage increase, if any, in the 
Consumer Price Index For All Urban Con-
sumers, published by the Bureau of Labor 
Statistics of the Department of Labor). 

ø‘‘(B) REQUIRED ACTIVITIES.—Funds re-
served under subparagraph (A) shall be used 
to carry out the following activities: 

ø‘‘(i) For monitoring, enforcement and 
complaint investigation. 

ø‘‘(ii) To establish and implement the me-
diation processes required by section 
615(e)(1), including providing for the costs of 
mediators and support personnel; 

ø‘‘(iii) To fund the State protection and ad-
vocacy system, or other legal organizations 
that have expertise in— 

ø‘‘(I) dispute resolution and due process; 
ø‘‘(II) efforts to educate families regarding 

due process; 
ø‘‘(III) voluntary mediation; and 
ø‘‘(IV) the opportunity to resolve com-

plaints. 
ø‘‘(C) AUTHORIZED ACTIVITIES.—Funds re-

served under subparagraph (A) may be used 
to carry out the following activities: 

ø‘‘(i) To provide technical assistance, per-
sonnel development and training. 

ø‘‘(ii) To support paperwork reduction ac-
tivities, including expanding the use of tech-
nology in the IEP process. 

ø‘‘(iii) To assist local educational agencies 
in providing positive behavioral interven-
tions and supports and mental health serv-
ices for children with disabilities. 

ø‘‘(iv) To improve the use of technology in 
the classroom by children with disabilities 
to enhance learning. 

ø‘‘(v) To support the development and use 
of technology, including universally de-
signed technologies and assistive technology 

devices, to maximize accessibility to the 
general curriculum for students with disabil-
ities. 

ø‘‘(vi) Development and implementation of 
transition programs, including coordination 
of services with agencies involved in sup-
porting the transition of students with dis-
abilities to post-secondary activities. 

ø‘‘(vii) To assist local educational agencies 
in meeting personnel shortages. 

ø‘‘(viii) To support capacity building ac-
tivities and improve the delivery of services 
by local educational agencies to improve re-
sults for children with disabilities. 

ø‘‘(ix) Alternative programming for chil-
dren who have been expelled from school, 
and services for children in correctional fa-
cilities, children enrolled in State-operated 
or State-supported schools, and children in 
charter schools. 

ø‘‘(x) To support the development and pro-
vision of appropriate accommodations for 
children with disabilities, or the develop-
ment and provision of alternate assessments 
that are valid and reliable for assessing the 
performance of children with disabilities, in 
accordance with sections 1111(b) and 6111 of 
the Elementary and Secondary Education 
Act of 1965. 

ø‘‘(3) LOCAL EDUCATIONAL AGENCY RISK 
POOL.— 

ø‘‘(A) IN GENERAL.—For the purpose of as-
sisting local educational agencies (and char-
ter schools that are local educational agen-
cies) in addressing the needs of high-need 
children and the unanticipated enrollment of 
other children eligible for service under this 
part, each State shall reserve for each of the 
fiscal years 2004 through 2009, 2 percent of 
the amount that remains after subtracting 
the amount reserved under paragraph (1) 
from the amount of the State’s allocation 
under subsection (d) for each of the fiscal 
years 2004 through 2009, respectively, to— 

ø‘‘(i) establish a high-cost fund; and 
ø‘‘(ii) make disbursements from the high- 

cost fund to local educational agencies in ac-
cordance with this paragraph. 

ø‘‘(B) REQUIRED DISBURSEMENTS FROM THE 
FUND.—Each State educational agency shall 
make disbursements from the fund estab-
lished under subparagraph (A) to local edu-
cational agencies to pay the percentage, de-
scribed in subparagraph (D), of the costs of 
providing a free appropriate public education 
to high-need children. 

ø‘‘(C) APPLICATION.—A local educational 
agency that desires a disbursement under 
this subsection shall submit an application 
to the State educational agency at such 
time, in such manner, and containing such 
information as the State educational agency 
may require. Such application shall include 
assurances that funds provided under this 
paragraph shall not be used to pay costs that 
otherwise would be reimbursable as medical 
assistance for a child with a disability under 
the State medicaid program under title XIX 
of the Social Security Act. 

ø‘‘(D) DISBURSEMENTS.— 
ø‘‘(i) IN GENERAL.—A State educational 

agency shall make a disbursement to a local 
educational agency that submits an applica-
tion under subparagraph (C) in an amount 
that is equal to 75 percent of the costs that 
are in excess of 4 times the average per-pupil 
expenditure in the United States or in the 
State where the child resides (whichever av-
erage per-pupil expenditure is lower) associ-
ated with educating each high need child 
served by such local educational agency in a 
fiscal year for whom such agency desires a 
disbursement. 

ø‘‘(ii) APPROPRIATE COSTS.—The costs asso-
ciated with educating a high need child 
under clause (i) are only those costs associ-
ated with providing direct special education 
and related services to such child that are 

identified in such child’s appropriately de-
veloped IEP. 

ø‘‘(E) LEGAL FEES.—The disbursements 
under subparagraph (D) shall not support 
legal fees, court costs, or other costs associ-
ated with a cause of action brought on behalf 
of such child to ensure a free appropriate 
public education for such child. 

ø‘‘(F) PERMISSIBLE DISBURSEMENTS FROM 
REMAINING FUNDS.—A State educational 
agency may make disbursements to local 
educational agencies from any funds that are 
remaining in the high cost fund after making 
the required disbursements under subpara-
graph (D) for a fiscal year for the following 
purposes: 

ø‘‘(i) To pay the costs associated with serv-
ing children with disabilities who moved 
into the areas served by such local agencies 
after the budget for the following school 
year had been finalized to assist the local 
educational agencies in providing a free ap-
propriate public education for such children 
in such year. 

ø‘‘(ii) To compensate local educational 
agencies for extraordinary costs, as deter-
mined by the State, of any children eligible 
for services under this part due to— 

ø‘‘(I) unexpected enrollment or placement 
of children eligible for services under this 
part; or 

ø‘‘(II) a significant underestimate of the 
average cost of providing services to children 
eligible for services under this part. 

ø‘‘(G) REMAINING FUNDS.—Funds reserved 
under subparagraph (A) in any fiscal year 
but not expended in that fiscal year pursuant 
to subparagraph (D) or subparagraph (F) 
shall— 

ø‘‘(i) be allocated to local educational 
agencies pursuant to subparagraphs (D) or 
(F) for the next fiscal year; or 

ø‘‘(ii) be allocated to local educational 
agencies in the same manner as funds are al-
located to local educational agencies under 
subsection (f). 

ø‘‘(H) ASSURANCE OF A FREE APPROPRIATE 
PUBLIC EDUCATION.—Nothing in this section 
shall be construed— 

ø‘‘(i) to limit or condition the right of a 
child with a disability who is assisted under 
this part to receive a free appropriate public 
education pursuant to section 612(a)(1) in a 
least restrictive environment pursuant to 
section 612(a)(5); or 

ø‘‘(ii) to authorize a State educational 
agency or local educational agency to indi-
cate a limit on what is expected to be spent 
on the education of a child with a disability. 

ø‘‘(I) MEDICAID SERVICES NOT AFFECTED.— 
Disbursements provided under this sub-
section shall not be used to pay costs that 
otherwise would be reimbursable as medical 
assistance for a child with a disability under 
the State medicaid program under title XIX 
of the Social Security Act. 

ø‘‘(J) DEFINITIONS.—In this paragraph: 
ø‘‘(i) AVERAGE PER-PUPIL EXPENDITURE.— 

The term ‘average per-pupil expenditure’ has 
the meaning given the term in section 9101 of 
the Elementary and Secondary Education 
Act of 1965. 

ø‘‘(ii) HIGH-NEED CHILD.—The term ‘high- 
need’, when used with respect to a child with 
a disability, means a child with a disability 
for whom a free appropriate public education 
in a fiscal year costs more than 4 times the 
average per-pupil expenditure for such fiscal 
year. 

ø‘‘(K) SPECIAL RULE FOR RISK POOL AND 
HIGH-NEED ASSISTANCE PROGRAMS IN EFFECT 
AS OF JANUARY 1, 2003.—Notwithstanding the 
provisions of subparagraphs (A) through (J), 
a State may use funds reserved pursuant to 
this paragraph for administering and imple-
menting a placement neutral cost-sharing 
and reimbursement program of high-need, 
low-incidence, emergency, catastrophic, or 
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extraordinary aid to local educational agen-
cies that provides services to students eligi-
ble under this part based on eligibility cri-
teria for such programs that were operative 
on January 1, 2003. 

ø‘‘(4) INAPPLICABILITY OF CERTAIN PROHIBI-
TIONS.—A State may use funds the State re-
serves under paragraphs (1), (2), and (3) with-
out regard to— 

ø‘‘(A) the prohibition on commingling of 
funds in section 612(a)(17)(B); and 

ø‘‘(B) the prohibition on supplanting other 
funds in section 612(a)(17)(C). 

ø‘‘(5) REPORT ON USE OF FUNDS.—As part of 
the information required to be submitted to 
the Secretary under section 612, each State 
shall annually describe how amounts under 
this section— 

ø‘‘(A) will be used to meet the require-
ments of this Act; and 

ø‘‘(B) will be allocated among the activi-
ties described in this section to meet State 
priorities based on input from local edu-
cational agencies. 

ø‘‘(f) SUBGRANTS TO LOCAL EDUCATIONAL 
AGENCIES.— 

ø‘‘(1) SUBGRANTS REQUIRED.—Each State 
that receives a grant under this section for 
any fiscal year shall distribute any funds the 
State does not reserve under subsection (e) 
to local educational agencies (including pub-
lic charter schools that operate as local edu-
cational agencies) in the State that have es-
tablished their eligibility under section 613 
for use in accordance with this part. 

ø‘‘(2) PROCEDURE FOR ALLOCATIONS TO LOCAL 
EDUCATIONAL AGENCIES.— 

ø‘‘(A) PROCEDURE.—For each fiscal year for 
which funds are allocated to States under 
subsection (d), each State shall allocate 
funds under paragraph (1) as follows: 

ø‘‘(i) BASE PAYMENTS.—The State shall 
first award each local educational agency de-
scribed in paragraph (1) the amount the local 
educational agency would have received 
under this section for fiscal year 1999, if the 
State had distributed 75 percent of its grant 
for that year under section 611(d) as section 
611(d) was then in effect. 

ø‘‘(ii) ALLOCATION OF REMAINING FUNDS.— 
After making allocations under clause (i), 
the State shall— 

ø‘‘(I) allocate 85 percent of any remaining 
funds to those local educational agencies on 
the basis of the relative numbers of children 
enrolled in public and private elementary 
schools and secondary schools within the 
local educational agency’s jurisdiction; and 

ø‘‘(II) allocate 15 percent of those remain-
ing funds to those local educational agencies 
in accordance with their relative numbers of 
children living in poverty, as determined by 
the State educational agency. 

ø‘‘(3) REALLOCATION OF FUNDS.—If a State 
educational agency determines that a local 
educational agency is adequately providing a 
free appropriate public education to all chil-
dren with disabilities residing in the area 
served by that local educational agency with 
State and local funds, the State educational 
agency may reallocate any portion of the 
funds under this part that are not needed by 
that local educational agency to provide a 
free appropriate public education to other 
local educational agencies in the State that 
are not adequately providing special edu-
cation and related services to all children 
with disabilities residing in the areas served 
by those other local educational agencies. 

ø‘‘(g) DEFINITIONS.—For the purpose of this 
section— 

ø‘‘(1) the term ‘average per-pupil expendi-
ture in public elementary schools and sec-
ondary schools in the United States’ means— 

ø‘‘(A) without regard to the source of 
funds— 

ø‘‘(i) the aggregate current expenditures, 
during the second fiscal year preceding the 

fiscal year for which the determination is 
made (or, if satisfactory data for that year 
are not available, during the most recent 
preceding fiscal year for which satisfactory 
data are available) of all local educational 
agencies in the 50 States and the District of 
Columbia; plus 

ø‘‘(ii) any direct expenditures by the State 
for the operation of those local educational 
agencies; divided by 

ø‘‘(B) the aggregate number of children in 
average daily attendance to whom those 
local educational agencies provided free pub-
lic education during that preceding year; and 

ø‘‘(2) the term ‘State’ means each of the 50 
States, the District of Columbia, and the 
Commonwealth of Puerto Rico. 

ø‘‘(h) USE OF AMOUNTS BY SECRETARY OF 
THE INTERIOR.— 

ø‘‘(1) PROVISION OF AMOUNTS FOR ASSIST-
ANCE.— 

ø‘‘(A) IN GENERAL.—The Secretary of Edu-
cation shall provide amounts to the Sec-
retary of the Interior to meet the need for 
assistance for the education of children with 
disabilities on reservations aged 5 through 21 
who are enrolled in elementary schools and 
secondary schools for Indian children oper-
ated or funded by the Secretary of the Inte-
rior. The amount of such payment for any 
fiscal year shall be equal to 80 percent of the 
amount allotted under subsection (c) for that 
fiscal year. 

ø‘‘(B) CALCULATION OF NUMBER OF CHIL-
DREN.—In the case of Indian students aged 3 
through 5 who are enrolled in programs af-
filiated with the Bureau of Indian Affairs 
(hereafter in this subsection referred to as 
‘BIA’) schools, and that are required by the 
States in which such schools are located to 
attain or maintain State accreditation, and 
which schools had such accreditation prior 
to the date of enactment of the Individuals 
with Disabilities Education Act Amend-
ments of 1991, the school shall be allowed to 
count those children for the purpose of dis-
tribution of the funds provided under this 
paragraph to the Secretary of the Interior. 
The Secretary of the Interior shall be re-
sponsible for meeting all of the requirements 
of this part for these children, in accordance 
with paragraph (2). 

ø‘‘(C) ADDITIONAL REQUIREMENT.—With re-
spect to all other children aged 3 through 21 
on reservations, the State educational agen-
cy shall be responsible for ensuring that all 
of the requirements of this part are imple-
mented. 

ø‘‘(2) SUBMISSION OF INFORMATION.—The 
Secretary of Education may provide the Sec-
retary of the Interior amounts under para-
graph (1) for a fiscal year only if the Sec-
retary of the Interior submits to the Sec-
retary of Education information that— 

ø‘‘(A) demonstrates that the Department 
of the Interior meets the appropriate re-
quirements, as determined by the Secretary 
of Education, of sections 612 (including moni-
toring and evaluation activities) and 613; 

ø‘‘(B) includes a description of how the 
Secretary of the Interior will coordinate the 
provision of services under this part with 
local educational agencies, tribes and tribal 
organizations, and other private and Federal 
service providers; 

ø‘‘(C) includes an assurance that there are 
public hearings, adequate notice of such 
hearings, and an opportunity for comment 
afforded to members of tribes, tribal gov-
erning bodies, and affected local school 
boards before the adoption of the policies, 
programs, and procedures described in sub-
paragraph (A) 

ø‘‘(D) includes an assurance that the Sec-
retary of the Interior will provide such infor-
mation as the Secretary of Education may 
require to comply with section 618; 

ø‘‘(E) includes an assurance that the Sec-
retary of the Interior and the Secretary of 
Health and Human Services have entered 
into a memorandum of agreement, to be pro-
vided to the Secretary of Education, for the 
coordination of services, resources, and per-
sonnel between their respective Federal, 
State, and local offices and with State and 
local educational agencies and other entities 
to facilitate the provision of services to In-
dian children with disabilities residing on or 
near reservations (such agreement shall pro-
vide for the apportionment of responsibil-
ities and costs including, but not limited to, 
child find, evaluation, diagnosis, remedi-
ation or therapeutic measures, and (where 
appropriate) equipment and medical or per-
sonal supplies as needed for a child to remain 
in school or a program); and 

ø‘‘(F) includes an assurance that the De-
partment of the Interior will cooperate with 
the Department of Education in its exercise 
of monitoring and oversight of this applica-
tion, and any agreements entered into be-
tween the Secretary of the Interior and 
other entities under this part, and will fulfill 
its duties under this part. Section 616(a) 
shall apply to the information described in 
this paragraph. 

ø‘‘(3) PAYMENTS FOR EDUCATION AND SERV-
ICES FOR INDIAN CHILDREN WITH DISABILITIES 
AGED 3 THROUGH 5.— 

ø‘‘(A) IN GENERAL.—With funds appro-
priated under subsection (i), the Secretary of 
Education shall make payments to the Sec-
retary of the Interior to be distributed to 
tribes or tribal organizations (as defined 
under section 4 of the Indian Self-Determina-
tion and Education Assistance Act) or con-
sortia of the above to provide for the coordi-
nation of assistance for special education 
and related services for children with dis-
abilities aged 3 through 5 on reservations 
served by elementary schools and secondary 
schools for Indian children operated or fund-
ed by the Department of the Interior. The 
amount of such payments under subpara-
graph (B) for any fiscal year shall be equal to 
20 percent of the amount allotted under sub-
section (c). 

ø‘‘(B) DISTRIBUTION OF FUNDS.—The Sec-
retary of the Interior shall distribute the 
total amount of the payment under subpara-
graph (A) by allocating to each tribe or trib-
al organization an amount based on the 
number of children with disabilities ages 3 
through 5 residing on reservations as re-
ported annually, divided by the total of 
those children served by all tribes or tribal 
organizations. 

ø‘‘(C) SUBMISSION OF INFORMATION.—To re-
ceive a payment under this paragraph, the 
tribe or tribal organization shall submit 
such figures to the Secretary of the Interior 
as required to determine the amounts to be 
allocated under subparagraph (B). This infor-
mation shall be compiled and submitted to 
the Secretary of Education. 

ø‘‘(D) USE OF FUNDS.—The funds received 
by a tribe or tribal organization shall be 
used to assist in child find, screening, and 
other procedures for the early identification 
of children aged 3 through 5, parent training, 
and the provision of direct services. These 
activities may be carried out directly or 
through contracts or cooperative agreements 
with the BIA, local educational agencies, and 
other public or private nonprofit organiza-
tions. The tribe or tribal organization is en-
couraged to involve Indian parents in the de-
velopment and implementation of these ac-
tivities. The above entities shall, as appro-
priate, make referrals to local, State, or 
Federal entities for the provision of services 
or further diagnosis. 

ø‘‘(E) BIENNIAL REPORT.—To be eligible to 
receive a grant pursuant to subparagraph 
(A), the tribe or tribal organization shall 

VerDate May 04 2004 00:33 May 13, 2004 Jkt 029060 PO 00000 Frm 00016 Fmt 4624 Sfmt 0634 E:\CR\FM\A12MY6.047 S12PT1



CONGRESSIONAL RECORD — SENATE S5257 May 12, 2004 
provide to the Secretary of the Interior a bi-
ennial report of activities undertaken under 
this paragraph, including the number of con-
tracts and cooperative agreements entered 
into, the number of children contacted and 
receiving services for each year, and the esti-
mated number of children needing services 
during the 2 years following the year in 
which the report is made. The Secretary of 
the Interior shall include a summary of this 
information on a biennial basis in the report 
to the Secretary of Education required under 
this subsection. The Secretary of Education 
may require any additional information 
from the Secretary of the Interior. 

ø‘‘(F) PROHIBITIONS.—None of the funds al-
located under this paragraph may be used by 
the Secretary of the Interior for administra-
tive purposes, including child count and the 
provision of technical assistance. 

ø‘‘(4) PLAN FOR COORDINATION OF SERV-
ICES.—The Secretary of the Interior shall de-
velop and implement a plan for the coordina-
tion of services for all Indian children with 
disabilities residing on reservations covered 
under this Act. Such plan shall provide for 
the coordination of services benefiting these 
children from whatever source, including 
tribes, the Indian Health Service, other BIA 
divisions, and other Federal agencies. In de-
veloping the plan, the Secretary of the Inte-
rior shall consult with all interested and in-
volved parties. The plan shall be based on 
the needs of the children and the system best 
suited for meeting those needs, and may in-
volve the establishment of cooperative 
agreements between the BIA, other Federal 
agencies, and other entities. The plan shall 
also be distributed upon request to States, 
State and local educational agencies, and 
other agencies providing services to infants, 
toddlers, and children with disabilities, to 
tribes, and to other interested parties. 

ø‘‘(5) ESTABLISHMENT OF ADVISORY BOARD.— 
To meet the requirements of section 
612(a)(20), the Secretary of the Interior shall 
establish, under the BIA, an advisory board 
composed of individuals involved in or con-
cerned with the education and provision of 
services to Indian infants, toddlers, children, 
and youth with disabilities, including Indi-
ans with disabilities, Indian parents or 
guardians of such children, teachers, service 
providers, State and local educational offi-
cials, representatives of tribes or tribal orga-
nizations, representatives from State Inter-
agency Coordinating Councils under section 
641 in States having reservations, and other 
members representing the various divisions 
and entities of the BIA. The chairperson 
shall be selected by the Secretary of the In-
terior. The advisory board shall— 

ø‘‘(A) assist in the coordination of services 
within the BIA and with other local, State, 
and Federal agencies in the provision of edu-
cation for infants, toddlers, and children 
with disabilities; 

ø‘‘(B) advise and assist the Secretary of the 
Interior in the performance of the Sec-
retary’s responsibilities described in this 
subsection; 

ø‘‘(C) develop and recommend policies con-
cerning effective inter- and intra-agency col-
laboration, including modifications to regu-
lations, and the elimination of barriers to 
inter- and intra-agency programs and activi-
ties; 

ø‘‘(D) provide assistance and disseminate 
information on best practices, effective pro-
gram coordination strategies, and rec-
ommendations for improved educational pro-
gramming for Indian infants, toddlers, and 
children with disabilities; and 

ø‘‘(E) provide assistance in the preparation 
of information required under paragraph 
(2)(D). 

ø‘‘(6) ANNUAL REPORTS.— 

ø‘‘(A) IN GENERAL.—The advisory board es-
tablished under paragraph (5) shall prepare 
and submit to the Secretary of the Interior 
and to Congress an annual report containing 
a description of the activities of the advisory 
board for the preceding year. 

ø‘‘(B) AVAILABILITY.—The Secretary of the 
Interior shall make available to the Sec-
retary of Education the report described in 
subparagraph (A). 

ø‘‘(i) AUTHORIZATION OF APPROPRIATIONS.— 
For the purpose of carrying out this part, 
other than section 619, there are authorized 
to be appropriated such sums as may be nec-
essary. 
ø‘‘SEC. 612. STATE ELIGIBILITY. 

ø‘‘(a) IN GENERAL.—A State is eligible for 
assistance under this part for a fiscal year if 
the State submits a plan that provides assur-
ances to the Secretary that the State has in 
effect policies and procedures to ensure that 
the State meets each of the following condi-
tions: 

ø‘‘(1) FREE APPROPRIATE PUBLIC EDU-
CATION.— 

ø‘‘(A) IN GENERAL.—A free appropriate pub-
lic education is available to all children with 
disabilities residing in the State between the 
ages of 3 and 21, inclusive, including children 
with disabilities who have been suspended or 
expelled from school. 

ø‘‘(B) LIMITATION.—The obligation to make 
a free appropriate public education available 
to all children with disabilities does not 
apply with respect to children— 

ø‘‘(i) aged 3 through 5 and 18 through 21 in 
a State to the extent that its application to 
those children would be inconsistent with 
State law or practice, or the order of any 
court, respecting the provision of public edu-
cation to children in those age ranges; and 

ø‘‘(ii) aged 18 through 21 to the extent that 
State law does not require that special edu-
cation and related services under this part be 
provided to children with disabilities who, in 
the educational placement prior to their in-
carceration in an adult correctional facil-
ity— 

ø‘‘(I) were not actually identified as being 
a child with a disability under section 602(3); 
or 

ø‘‘(II) did not have an individualized edu-
cation program under this part. 

ø‘‘(2) FULL EDUCATIONAL OPPORTUNITY 
GOAL.—The State has established a goal of 
providing full educational opportunity to all 
children with disabilities and a detailed 
timetable for accomplishing that goal. 

ø‘‘(3) CHILD FIND.— 
ø‘‘(A) IN GENERAL.—All children with dis-

abilities residing in the State, including 
children with disabilities attending private 
schools, regardless of the severity of their 
disabilities, and who are in need of special 
education and related services, are identi-
fied, located, and evaluated and a practical 
method is developed and implemented to de-
termine which children with disabilities are 
currently receiving needed special education 
and related services. 

ø‘‘(B) CONSTRUCTION.—Nothing in this Act 
requires that children be classified by their 
disability so long as each child who has a 
disability listed in section 602 and who, by 
reason of that disability, needs special edu-
cation and related services is regarded as a 
child with a disability under this part. 

ø‘‘(4) INDIVIDUALIZED EDUCATION PRO-
GRAM.—An individualized education pro-
gram, or an individualized family service 
plan that meets the requirements of section 
636(d), is developed, reviewed, and revised for 
each child with a disability in accordance 
with section 614(d). 

ø‘‘(5) LEAST RESTRICTIVE ENVIRONMENT.— 
ø‘‘(A) IN GENERAL.—To the maximum ex-

tent appropriate, children with disabilities, 

including children in public or private insti-
tutions or other care facilities, are educated 
with children who are not disabled, and spe-
cial classes, separate schooling, or other re-
moval of children with disabilities from the 
regular educational environment occurs only 
when the nature or severity of the disability 
of a child is such that education in regular 
classes with the use of supplementary aids 
and services cannot be achieved satisfac-
torily. 

ø‘‘(B) ADDITIONAL REQUIREMENT.— 
ø‘‘(i) IN GENERAL.—A State funding mecha-

nism shall not result in placements that vio-
late the requirements of subparagraph (A), 
and a State shall not use a funding mecha-
nism by which the State distributes funds on 
the basis of the type of setting in which a 
child is served that will result in the failure 
to provide a child with a disability a free ap-
propriate public education according to the 
unique needs of the child as described in the 
child’s IEP. 

ø‘‘(ii) ASSURANCE.—If the State does not 
have policies and procedures to ensure com-
pliance with clause (i), the State shall pro-
vide the Secretary an assurance that the 
State will revise the funding mechanism as 
soon as feasible to ensure that such mecha-
nism does not result in such placements. 

ø‘‘(6) PROCEDURAL SAFEGUARDS.— 
ø‘‘(A) IN GENERAL.—Children with disabil-

ities and their parents are afforded the pro-
cedural safeguards required by section 615. 

ø‘‘(B) ADDITIONAL PROCEDURAL SAFE-
GUARDS.—Procedures to ensure that testing 
and evaluation materials and procedures uti-
lized for the purposes of evaluation and 
placement of children with disabilities will 
be selected and administered so as not to be 
racially or culturally discriminatory. Such 
materials or procedures shall be provided 
and administered in the child’s native lan-
guage or mode of communication, unless it 
clearly is not feasible to do so, and no single 
procedure shall be the sole criterion for de-
termining an appropriate educational pro-
gram for a child. 

ø‘‘(7) EVALUATION.—Children with disabil-
ities are evaluated in accordance with sub-
sections (a) through (c) of section 614. 

ø‘‘(8) CONFIDENTIALITY.—Agencies in the 
State comply with section 617(c) (relating to 
the confidentiality of records and informa-
tion). 

ø‘‘(9) TRANSITION FROM PART C TO PRE-
SCHOOL PROGRAMS.—Children participating in 
early-intervention programs assisted under 
part C, and who will participate in preschool 
programs assisted under this part, experi-
ence a smooth and effective transition to 
those preschool programs in a manner con-
sistent with section 637(a)(8). By the third 
birthday of such a child, an individualized 
education program or, if consistent with sec-
tions 614(d)(2)(B) and 636(d), an individualized 
family service plan, has been developed and 
is being implemented for the child. The local 
educational agency will participate in tran-
sition planning conferences arranged by the 
designated lead agency under section 
637(a)(8). 

ø‘‘(10) CHILDREN IN PRIVATE SCHOOLS.— 
ø‘‘(A) CHILDREN ENROLLED IN PRIVATE 

SCHOOLS BY THEIR PARENTS.— 
ø‘‘(i) IN GENERAL.—To the extent con-

sistent with the number and location of chil-
dren with disabilities in the State who are 
enrolled by their parents in private elemen-
tary schools and secondary schools in the 
school district served by a local educational 
agency, provision is made for the participa-
tion of those children in the program as-
sisted or carried out under this part by pro-
viding for such children special education 
and related services in accordance with the 
following requirements, unless the Secretary 
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has arranged for services to those children 
under subsection (f): 

ø‘‘(I) Amounts to be expended for the pro-
vision of those services (including direct 
services to parentally placed children) by the 
local educational agency shall be equal to a 
proportionate amount of Federal funds made 
available under this part. 

ø‘‘(II) Such services may be provided to 
children with disabilities on the premises of 
private, including religious, schools, to the 
extent consistent with law. 

ø‘‘(III) Each local educational agency shall 
maintain in its records and provide to the 
State educational agency the number of chil-
dren evaluated under this paragraph, the 
number of children determined to be a child 
with a disability, and the number of children 
served under this subsection. 

ø‘‘(ii) CHILD-FIND REQUIREMENT.— 
ø‘‘(I) IN GENERAL.—The requirements of 

paragraph (3) of this subsection (relating to 
child find) shall apply with respect to chil-
dren with disabilities in the State who are 
enrolled in private, including religious, ele-
mentary schools and secondary schools. 
Such child find process shall be conducted in 
a comparable time period as for other stu-
dents attending public schools in the local 
educational agency. 

ø‘‘(II) EQUITABLE PARTICIPATION.—The child 
find process shall be designed to ensure the 
equitable participation of parentally placed 
private school children and an accurate 
count of such children. 

ø‘‘(III) ACTIVITIES.—In carrying out this 
clause, the local educational agency, or 
where applicable, the State educational 
agency, shall undertake activities similar to 
those activities undertaken for its public 
school children. 

ø‘‘(IV) COST.—The cost of carrying out this 
clause, including individual evaluations, 
may not be considered in determining wheth-
er a local education agency has met its obli-
gations under clause (i). 

ø‘‘(V) COMPLETION PERIOD.—Such child find 
process shall be completed in a time period 
comparable to that for other students at-
tending public schools served by the local 
educational agency. 

ø‘‘(iii) CONSULTATION.—To ensure timely 
and meaningful consultation, a local edu-
cational agency, or where appropriate, a 
State educational agency, shall consult, with 
representatives of children with disabilities 
parentally placed in private schools, during 
the design and development of special edu-
cation and related services for these chil-
dren, including consultation regarding— 

ø‘‘(I) the child find process and how paren-
tally placed private school children sus-
pected of having a disability can participate 
equitably, including how parents, teachers, 
and private school officials will be informed 
of the process; 

ø‘‘(II) the determination of the propor-
tionate share of Federal funds available to 
serve parentally placed private school chil-
dren with disabilities under this paragraph, 
including the determination of how the pro-
portionate share of those funds were cal-
culated; 

ø‘‘(III) the consultation process among the 
school district, private school officials, and 
parents of parentally placed private school 
children with disabilities, including how 
such process will operate throughout the 
school year to ensure that parentally placed 
children with disabilities identified through 
the child find process can meaningfully par-
ticipate in special education and related 
services; 

ø‘‘(IV) how, where, and by whom special 
education and related services will be pro-
vided for parentally placed private school 
children, including a discussion of alternate 
service delivery mechanisms, how such serv-

ices will be apportioned if funds are insuffi-
cient to serve all children, and how and when 
these decisions will be made; and 

ø‘‘(V) how, if the local educational agency 
disagrees with the views of the private 
school officials on the provision of services 
through a contract, the local educational 
agency shall provide to the private school of-
ficials a written explanation of the reasons 
why such the local educational agency chose 
not to use a contractor. 

ø‘‘(iv) WRITTEN AFFIRMATION.—When time-
ly and meaningful consultation as required 
by this section has occurred, the local edu-
cational agency shall obtain a written affir-
mation signed by the representatives of par-
ticipating private schools, and if such offi-
cials do not provide such affirmations within 
a reasonable period of time, the local edu-
cational agency shall forward the docu-
mentation of the consultation process to the 
State educational agency. 

ø‘‘(v) COMPLIANCE.— 
ø‘‘(I) IN GENERAL.—A private school official 

shall have the right to complain to the State 
educational agency that the local edu-
cational agency did not engage in consulta-
tion that was meaningful and timely, or did 
not give due consideration to the views of 
the private school official. 

ø‘‘(II) PROCEDURE.—If the private school of-
ficial wishes to complain, the official shall 
provide the basis of the noncompliance with 
this section by the local educational agency 
to the State educational agency, and the 
local educational agency shall forward the 
appropriate documentation to the State edu-
cational agency. If the private school official 
is dissatisfied with the decision of the State 
educational agency, such official may com-
plain to the Secretary by providing the basis 
of the noncompliance with this section by 
the local educational agency to the Sec-
retary, and the State educational agency 
shall forward the appropriate documentation 
to the Secretary. 

ø‘‘(vi) PROVISION OF EQUITABLE SERVICES.— 
ø‘‘(I) DIRECT SERVICES.—To the extent 

practicable, the local educational agency 
shall provide direct services to children with 
disabilities parentally placed in private 
schools. 

ø‘‘(II) DIRECTLY OR THROUGH CONTRACTS.—A 
public agency may provide special education 
and related services directly or through con-
tracts with public and private agencies, or-
ganizations, and institutions. 

ø‘‘(III) SECULAR, NEUTRAL, NONIDEOLOG-
ICAL.—Special education and related services 
provided to children with disabilities attend-
ing private schools, including materials and 
equipment, shall be secular, neutral, and 
nonideological. 

ø‘‘(vii) PUBLIC CONTROL OF FUNDS.—The 
control of funds used to provide special edu-
cation and related services under this sec-
tion, and title to materials, equipment, and 
property purchased with those funds, shall 
be in a public agency for the uses and pur-
poses provided in this Act, and a public agen-
cy shall administer the funds and property. 

ø‘‘(B) CHILDREN PLACED IN, OR REFERRED TO, 
PRIVATE SCHOOLS BY PUBLIC AGENCIES.— 

ø‘‘(i) IN GENERAL.—Children with disabil-
ities in private schools and facilities are pro-
vided special education and related services, 
in accordance with an individualized edu-
cation program, at no cost to their parents, 
if such children are placed in, or referred to, 
such schools or facilities by the State or ap-
propriate local educational agency as the 
means of carrying out the requirements of 
this part or any other applicable law requir-
ing the provision of special education and re-
lated services to all children with disabil-
ities within such State. 

ø‘‘(ii) STANDARDS.—In all cases described in 
clause (i), the State educational agency shall 

determine whether such schools and facili-
ties meet standards that apply to State and 
local educational agencies and that children 
so served have all the rights the children 
would have if served by such agencies. 

ø‘‘(C) PAYMENT FOR EDUCATION OF CHILDREN 
ENROLLED IN PRIVATE SCHOOLS WITHOUT CON-
SENT OF OR REFERRAL BY THE PUBLIC AGEN-
CY.— 

ø‘‘(i) IN GENERAL.—Subject to subparagraph 
(A), this part does not require a local edu-
cational agency to pay for the cost of edu-
cation, including special education and re-
lated services, of a child with a disability at 
a private school or facility if that agency 
made a free appropriate public education 
available to the child and the parents elected 
to place the child in such private school or 
facility. 

ø‘‘(ii) REIMBURSEMENT FOR PRIVATE SCHOOL 
PLACEMENT.—If the parents of a child with a 
disability, who previously received special 
education and related services under the au-
thority of a public agency, enroll the child in 
a private elementary school or secondary 
school without the consent of or referral by 
the public agency, a court or a hearing offi-
cer may require the agency to reimburse the 
parents for the cost of that enrollment if the 
court or hearing officer finds that the agency 
had not made a free appropriate public edu-
cation available to the child in a timely 
manner prior to that enrollment. 

ø‘‘(iii) LIMITATION ON REIMBURSEMENT.— 
The cost of reimbursement described in 
clause (ii) may be reduced or denied— 

ø‘‘(I) if— 
ø‘‘(aa) at the most recent IEP meeting that 

the parents attended prior to removal of the 
child from the public school, the parents did 
not inform the IEP Team that they were re-
jecting the placement proposed by the public 
agency to provide a free appropriate public 
education to their child, including stating 
their concerns and their intent to enroll 
their child in a private school at public ex-
pense; or 

ø‘‘(bb) 10 business days (including any holi-
days that occur on a business day) prior to 
the removal of the child from the public 
school, the parents did not give written no-
tice to the public agency of the information 
described in division (aa); 

ø‘‘(II) if, prior to the parents’ removal of 
the child from the public school, the public 
agency informed the parents, through the 
notice requirements described in section 
615(b)(3), of its intent to evaluate the child 
(including a statement of the purpose of the 
evaluation that was appropriate and reason-
able), but the parents did not make the child 
available for such evaluation; or 

ø‘‘(III) upon a judicial finding of 
unreasonableness with respect to actions 
taken by the parents. 

ø‘‘(iv) EXCEPTION.—Notwithstanding the 
notice requirement in clause (iii)(I), the cost 
of reimbursement— 

ø‘‘(I) shall not be reduced or denied for fail-
ure to provide such notice if— 

ø‘‘(aa) the school prevented the parent 
from providing such notice; or 

ø‘‘(bb) the parents had not received notice, 
pursuant to section 615, of the notice re-
quirement in clause (iii)(I); and 

ø‘‘(II) may, in the discretion of a court or 
a hearing officer, not be reduced or denied 
for failure to provide such notice if— 

ø‘‘(aa) the parent is illiterate and cannot 
write in English; or 

ø‘‘(bb) compliance with clause (iii)(I) would 
likely have resulted in physical or serious 
emotional harm to the child. 

ø‘‘(11) STATE EDUCATIONAL AGENCY RESPON-
SIBLE FOR GENERAL SUPERVISION.— 

ø‘‘(A) IN GENERAL.—The State educational 
agency is responsible for ensuring that— 
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ø‘‘(i) the requirements of this part are met; 

and 
ø‘‘(ii) all educational programs for children 

with disabilities in the State, including all 
such programs administered by any other 
State or local agency— 

ø‘‘(I) are under the general supervision of 
individuals in the State who are responsible 
for educational programs for children with 
disabilities; and 

ø‘‘(II) meet the educational standards of 
the State educational agency. 

ø‘‘(B) LIMITATION.—Subparagraph (A) shall 
not limit the responsibility of agencies in 
the State other than the State educational 
agency to provide, or pay for some or all of 
the costs of, a free appropriate public edu-
cation for any child with a disability in the 
State. 

ø‘‘(C) EXCEPTION.—Notwithstanding sub-
paragraphs (A) and (B), the Governor (or an-
other individual pursuant to State law), con-
sistent with State law, may assign to any 
public agency in the State the responsibility 
of ensuring that the requirements of this 
part are met with respect to children with 
disabilities who are convicted as adults 
under State law and incarcerated in adult 
prisons. 

ø‘‘(12) OBLIGATIONS RELATED TO AND METH-
ODS OF ENSURING SERVICES.— 

ø‘‘(A) ESTABLISHING RESPONSIBILITY FOR 
SERVICES.—The Chief Executive Officer of a 
State or designee of the officer shall ensure 
that an interagency agreement or other 
mechanism for interagency coordination is 
in effect between each public agency de-
scribed in subparagraph (B) and the State 
educational agency, in order to ensure that 
all services described in subparagraph (B)(i) 
that are needed to ensure a free appropriate 
public education are provided, including the 
provision of such services during the pend-
ency of any dispute under clause (iii). Such 
agreement or mechanism shall include the 
following: 

ø‘‘(i) AGENCY FINANCIAL RESPONSIBILITY.— 
An identification of, or a method for defin-
ing, the financial responsibility of each 
agency for providing services described in 
subparagraph (B)(i) to ensure a free appro-
priate public education to children with dis-
abilities, provided that the financial respon-
sibility of each public agency described in 
subparagraph (B), including the State Med-
icaid agency and other public insurers of 
children with disabilities, shall precede the 
financial responsibility of the local edu-
cational agency (or the State agency respon-
sible for developing the child’s IEP). 

ø‘‘(ii) CONDITIONS AND TERMS OF REIMBURSE-
MENT.—The conditions, terms, and proce-
dures under which a local educational agen-
cy shall be reimbursed by other agencies. 

ø‘‘(iii) INTERAGENCY DISPUTES.—Procedures 
for resolving interagency disputes (including 
procedures under which local educational 
agencies may initiate proceedings) under the 
agreement or other mechanism to secure re-
imbursement from other agencies or other-
wise implement the provisions of the agree-
ment or mechanism. 

ø‘‘(iv) COORDINATION OF SERVICES PROCE-
DURES.—Policies and procedures for agencies 
to determine and identify the interagency 
coordination responsibilities of each agency 
to promote the coordination and timely and 
appropriate delivery of services described in 
subparagraph (B)(i). 

ø‘‘(B) OBLIGATION OF PUBLIC AGENCY.— 
ø‘‘(i) IN GENERAL.—If any public agency 

other than an educational agency is other-
wise obligated under Federal or State law, or 
assigned responsibility under State policy, 
pursuant to subparagraph (A), or pursuant to 
an agreement under paragraph (C), to pro-
vide or pay for any services that are also 
considered special education or related serv-

ices (such as, but not limited to, services de-
scribed in section 602(1) relating to assistive 
technology devices, 602(2) relating to assist-
ive technology services, 602(24) relating to 
related services, 602(31) relating to supple-
mentary aids and services, and 602(32) relat-
ing to transition services) that are necessary 
for ensuring a free appropriate public edu-
cation to children with disabilities within 
the State, such public agency shall fulfill 
that obligation or responsibility, either di-
rectly or through contract or other arrange-
ment pursuant to subparagraph (A). 

ø‘‘(ii) REIMBURSEMENT FOR SERVICES BY 
PUBLIC AGENCY.—If a public agency other 
than an educational agency fails to provide 
or pay for the special education and related 
services described in clause (i), the local edu-
cational agency (or State agency responsible 
for developing the child’s IEP) shall provide 
or pay for such services to the child. Such 
local educational agency or State agency is 
authorized to claim reimbursement for the 
services from the public agency that failed 
to provide or pay for such services and such 
public agency shall reimburse the local edu-
cational agency or State agency pursuant to 
the terms of the interagency agreement or 
other mechanism described in subparagraph 
(A)(i) according to the procedures estab-
lished in such agreement pursuant to sub-
paragraph (A)(ii). 

ø‘‘(C) SPECIAL RULE.—The requirements of 
subparagraph (A) may be met through— 

ø‘‘(i) State statute or regulation; 
ø‘‘(ii) signed agreements between respec-

tive agency officials that clearly identify the 
responsibilities of each agency relating to 
the provision of services; or 

ø‘‘(iii) other appropriate written methods 
as determined by the Chief Executive Officer 
of the State or designee of the officer and ap-
proved by the Secretary through the review 
and approval of the State’s plan pursuant to 
this section. 

ø‘‘(13) PROCEDURAL REQUIREMENTS RELATING 
TO LOCAL EDUCATIONAL AGENCY ELIGIBILITY.— 
The State educational agency will not make 
a final determination that a local edu-
cational agency is not eligible for assistance 
under this part without first affording that 
agency reasonable notice and an opportunity 
for a hearing. 

ø‘‘(14) PERSONNEL STANDARDS.— 
ø‘‘(A) IN GENERAL.—The State educational 

agency has established and maintains stand-
ards to ensure that personnel necessary to 
carry out this part are appropriately and 
adequately prepared and trained, including 
that those personnel have the content 
knowledge and skills to serve children with 
disabilities. 

ø‘‘(B) RELATED SERVICES PERSONNEL AND 
PARAPROFESSIONALS.—The standards under 
subparagraph (A) include standards for re-
lated services personnel and paraprofes-
sionals that— 

ø‘‘(i) are consistent with any State-ap-
proved or State-recognized certification, li-
censing, registration, or other comparable 
requirements that apply to the professional 
discipline in which those personnel are pro-
viding special education or related services; 
and 

ø‘‘(ii) allow paraprofessionals and assist-
ants who are appropriately trained and su-
pervised, in accordance with State law, regu-
lation, or written policy, in meeting the re-
quirements of this part to be used to assist 
in the provision of special education and re-
lated services under this part to children 
with disabilities. 

ø‘‘(C) STANDARDS FOR SPECIAL EDUCATION 
TEACHERS.—The standards described in sub-
paragraph (A) shall ensure that each special 
education teacher in the State who teaches 
in an elementary, middle, or secondary 

school is highly qualified not later than the 
2006–2007 school year. 

ø‘‘(D) POLICY.—In implementing this sec-
tion, a State shall adopt a policy that in-
cludes a requirement that local educational 
agencies in the State take measurable steps 
to recruit, hire, train, and retain highly 
qualified personnel to provide special edu-
cation and related services under this part to 
children with disabilities. 

ø‘‘(15) PERFORMANCE GOALS AND INDICA-
TORS.—The State— 

ø‘‘(A) has established goals for the per-
formance of children with disabilities in the 
State that— 

ø‘‘(i) promote the purposes of this Act, as 
stated in section 601(d); 

ø‘‘(ii) are the same as the State’s definition 
of adequate yearly progress, including the 
State’s objectives for progress by children 
with disabilities, under section 1111(b)(2)(C) 
of the Elementary and Secondary Education 
Act of 1965; 

ø‘‘(iii) address drop out rates, as well as 
such other factors as the State may deter-
mine; and 

ø‘‘(iv) are consistent, to the extent appro-
priate, with any other goals and standards 
for children established by the State; 

ø‘‘(B) has established performance indica-
tors the State will use to assess progress to-
ward achieving the goals described in sub-
paragraph (A), including measurable annual 
objectives for progress by children with dis-
abilities under section 1111(b)(2)(C)(v)(II)(cc) 
of the Elementary and Secondary Education 
Act of 1965; and 

ø‘‘(C) will annually report to the Secretary 
and the public on the progress of the State, 
and of children with disabilities in the State, 
toward meeting the goals established under 
subparagraph (A). 

ø‘‘(16) PARTICIPATION IN ASSESSMENTS.— 
ø‘‘(A) IN GENERAL.— All children with dis-

abilities are included in all general State 
and districtwide assessment programs and 
accountability systems, including assess-
ments and accountability systems described 
under section 1111 of the Elementary and 
Secondary Education Act of 1965, with appro-
priate accommodations, alternate assess-
ments where necessary, and as indicated in 
their respective individualized education 
programs. 

ø‘‘(B) ACCOMMODATION GUIDELINES.—The 
State (or, in the case of a districtwide assess-
ment, the local educational agency) has de-
veloped guidelines for the provision of appro-
priate accommodations. 

ø‘‘(C) ALTERNATE ASSESSMENTS.— 
ø‘‘(i) IN GENERAL.—The State (or, in the 

case of a districtwide assessment, the local 
educational agency) has developed and im-
plemented guidelines for the participation of 
children with disabilities in alternate assess-
ments for those children who cannot partici-
pate in regular assessments under subpara-
graph (B) as indicated in their respective in-
dividualized education programs. 

ø‘‘(ii) REQUIREMENTS FOR ALTERNATE AS-
SESSMENTS.—The guidelines under clause (i) 
shall provide for alternate assessments 
that— 

ø‘‘(I) are aligned with the State’s chal-
lenging academic content and academic 
achievement standards; or 

ø‘‘(II) measure the achievement of students 
against alternate academic achievement 
standards that are aligned with the State’s 
academic content standards. 

ø‘‘(iii) CONDUCT OF ALTERNATIVE ASSESS-
MENTS.—The State conducts the alternate 
assessments described in this subparagraph. 

ø‘‘(D) REPORTS.—The State educational 
agency (or, in the case of a districtwide as-
sessment, the local educational agency) 
makes available to the public, and reports to 
the public with the same frequency and in 
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the same detail as it reports on the assess-
ment of nondisabled children, the following: 

ø‘‘(i) The number of children with disabil-
ities participating in regular assessments, 
and the number of those children who were 
provided accommodations in order to par-
ticipate in those assessments. 

ø‘‘(ii) The number of children with disabil-
ities participating in alternate assessments 
described in subparagraph (C)(ii)(I). 

ø‘‘(iii) The number of children with disabil-
ities participating in alternate assessments 
described in subparagraph (C)(ii)(II). 

ø‘‘(iv) The performance of children with 
disabilities on regular assessments and on al-
ternate assessments (if the number of chil-
dren with disabilities participating in those 
assessments is sufficient to yield statis-
tically reliable information and reporting 
that information will not reveal personally 
identifiable information about an individual 
student), compared with the achievement of 
all children, including children with disabil-
ities, on those assessments. 

ø‘‘(E) UNIVERSAL DESIGN.—The State edu-
cational agency (or, in the case of a district-
wide assessment, the local educational agen-
cy) shall, to the extent possible, use uni-
versal design principles in developing and ad-
ministering any assessments under this 
paragraph. 

ø‘‘(17) SUPPLEMENTATION OF STATE, LOCAL, 
AND OTHER FEDERAL FUNDS.— 

ø‘‘(A) EXPENDITURES.—Funds paid to a 
State under this part will be expended in ac-
cordance with all the provisions of this part. 

ø‘‘(B) PROHIBITION AGAINST COMMINGLING.— 
Funds paid to a State under this part will 
not be commingled with State funds. 

ø‘‘(C) PROHIBITION AGAINST SUPPLANTATION 
AND CONDITIONS FOR WAIVER BY SECRETARY.— 
Except as provided in section 613, funds paid 
to a State under this part will be used to 
supplement the level of Federal, State, and 
local funds (including funds that are not 
under the direct control of State or local 
educational agencies) expended for special 
education and related services provided to 
children with disabilities under this part and 
in no case to supplant such Federal, State, 
and local funds, except that, where the State 
provides clear and convincing evidence that 
all children with disabilities have available 
to them a free appropriate public education, 
the Secretary may waive, in whole or in 
part, the requirements of this subparagraph 
if the Secretary concurs with the evidence 
provided by the State. 

ø‘‘(18) MAINTENANCE OF STATE FINANCIAL 
SUPPORT.— 

ø‘‘(A) IN GENERAL.—The State does not re-
duce the amount of State financial support 
for special education and related services for 
children with disabilities, or otherwise made 
available because of the excess costs of edu-
cating those children, below the amount of 
that support for the preceding fiscal year. 

ø‘‘(B) REDUCTION OF FUNDS FOR FAILURE TO 
MAINTAIN SUPPORT.—The Secretary shall re-
duce the allocation of funds under section 611 
for any fiscal year following the fiscal year 
in which the State fails to comply with the 
requirement of subparagraph (A) by the same 
amount by which the State fails to meet the 
requirement. 

ø‘‘(C) WAIVERS FOR EXCEPTIONAL OR UNCON-
TROLLABLE CIRCUMSTANCES.—The Secretary 
may waive the requirement of subparagraph 
(A) for a State, for 1 fiscal year at a time, if 
the Secretary determines that— 

ø‘‘(i) granting a waiver would be equitable 
due to exceptional or uncontrollable cir-
cumstances such as a natural disaster or a 
precipitous and unforeseen decline in the fi-
nancial resources of the State; or 

ø‘‘(ii) the State meets the standard in 
paragraph (17)(C) for a waiver of the require-

ment to supplement, and not to supplant, 
funds received under this part. 

ø‘‘(D) SUBSEQUENT YEARS.—If, for any year, 
a State fails to meet the requirement of sub-
paragraph (A), including any year for which 
the State is granted a waiver under subpara-
graph (C), the financial support required of 
the State in future years under subparagraph 
(A) shall be the amount that would have 
been required in the absence of that failure 
and not the reduced level of the State’s sup-
port. 

ø‘‘(E) REGULATIONS.— 
ø‘‘(i) IN GENERAL.—The Secretary shall, by 

regulation, establish procedures (including 
objective criteria and consideration of the 
results of compliance reviews of the State 
conducted by the Secretary) for determining 
whether to grant a waiver under subpara-
graph (C)(ii). 

ø‘‘(ii) TIMELINE.—The Secretary shall pub-
lish proposed regulations under clause (i) not 
later than 6 months after the date of enact-
ment of the Individuals with Disabilities 
Education Improvement Act of 2003, and 
shall issue final regulations under clause (i) 
not later than 1 year after such date of en-
actment. 

ø‘‘(19) PUBLIC PARTICIPATION.—Prior to the 
adoption of any policies and procedures 
needed to comply with this section (includ-
ing any amendments to such policies and 
procedures), the State ensures that there are 
public hearings, adequate notice of the hear-
ings, and an opportunity for comment avail-
able to the general public, including individ-
uals with disabilities and parents of children 
with disabilities. 

ø‘‘(20) STATE ADVISORY PANEL.— 
ø‘‘(A) IN GENERAL.—The State has estab-

lished and maintains an advisory panel for 
the purpose of providing policy guidance 
with respect to special education and related 
services for children with disabilities in the 
State. 

ø‘‘(B) MEMBERSHIP.—Such advisory panel 
shall consist of members appointed by the 
Governor, or any other official authorized 
under State law to make such appointments, 
that is representative of the State popu-
lation and that is composed of individuals in-
volved in, or concerned with, the education 
of children with disabilities, including— 

ø‘‘(i) parents of children with disabilities 
ages birth through 26; 

ø‘‘(ii) individuals with disabilities; 
ø‘‘(iii) teachers; 
ø‘‘(iv) representatives of institutions of 

higher education that prepare special edu-
cation and related services personnel; 

ø‘‘(v) State and local education officials; 
ø‘‘(vi) administrators of programs for chil-

dren with disabilities; 
ø‘‘(vii) representatives of other State agen-

cies involved in the financing or delivery of 
related services to children with disabilities; 

ø‘‘(viii) representatives of private schools 
and public charter schools; 

ø‘‘(ix) at least 1 representative of a voca-
tional, community, or business organization 
concerned with the provision of transition 
services to children with disabilities; and 

ø‘‘(x) representatives from the State juve-
nile and adult corrections agencies. 

ø‘‘(C) SPECIAL RULE.—A majority of the 
members of the panel shall be individuals 
with disabilities ages birth through 26 or 
parents of such individuals. 

ø‘‘(D) DUTIES.—The advisory panel shall— 
ø‘‘(i) advise the State educational agency 

of unmet needs within the State in the edu-
cation of children with disabilities; 

ø‘‘(ii) comment publicly on any rules or 
regulations proposed by the State regarding 
the education of children with disabilities; 

ø‘‘(iii) advise the State educational agency 
in developing evaluations and reporting on 
data to the Secretary under section 618; 

ø‘‘(iv) advise the State educational agency 
in developing corrective action plans to ad-
dress findings identified in Federal moni-
toring reports under this part; and 

ø‘‘(v) advise the State educational agency 
in developing and implementing policies re-
lating to the coordination of services for 
children with disabilities. 

ø‘‘(21) SUSPENSION AND EXPULSION RATES.— 
ø‘‘(A) IN GENERAL.—The State educational 

agency examines data to determine if signifi-
cant discrepancies are occurring in the rate 
of long-term suspensions and expulsions of 
children with disabilities— 

ø‘‘(i) among local educational agencies in 
the State; or 

ø‘‘(ii) compared to such rates for non-
disabled children within such agencies. 

ø‘‘(B) REVIEW AND REVISION OF POLICIES.—If 
such discrepancies are occurring, the State 
educational agency reviews and, if appro-
priate, revises (or requires the affected State 
or local educational agency to revise) its 
policies, procedures, and practices relating 
to the development and implementation of 
IEPs, the use of behavioral interventions, 
and procedural safeguards, to ensure that 
such policies, procedures, and practices com-
ply with this Act. 

ø‘‘(22) INSTRUCTIONAL MATERIALS.— 
ø‘‘(A) IN GENERAL.—The State adopts the 

national instructional materials accessi-
bility standard for the purposes of providing 
instructional materials to blind persons or 
other persons with print disabilities in a 
timely manner after the publication of the 
standard by the Secretary in the Federal 
Register. 

ø‘‘(B) PURCHASE REQUIREMENT.—Not later 
than 2 years after the date of the enactment 
of the Individuals with Disabilities Edu-
cation Improvement Act of 2003, the State 
educational agency, when purchasing in-
structional materials for use in public ele-
mentary and secondary schools within the 
State, requires the publisher of the instruc-
tional materials, as a part of any purchase 
agreement that is made, renewed, or revised, 
to prepare and supply electronic files con-
taining the contents of the instructional ma-
terials using the national instructional ma-
terials accessibility standard. 

ø‘‘(C) DEFINITION.—For purposes of this 
paragraph, the term ‘instructional mate-
rials’ means printed textbooks and related 
core materials that are written and pub-
lished primarily for use in elementary school 
and secondary school instruction and are re-
quired by a State educational agency or 
local educational agency for use by pupils in 
the classroom. 

ø‘‘(b) STATE EDUCATIONAL AGENCY AS PRO-
VIDER OF FREE APPROPRIATE PUBLIC EDU-
CATION OR DIRECT SERVICES.—If the State 
educational agency provides free appropriate 
public education to children with disabil-
ities, or provides direct services to such chil-
dren, such agency— 

ø‘‘(1) shall comply with any additional re-
quirements of section 613(a), as if such agen-
cy were a local educational agency; and 

ø‘‘(2) may use amounts that are otherwise 
available to such agency under this part to 
serve those children without regard to sec-
tion 613(a)(2)(A)(i) (relating to excess costs). 

ø‘‘(c) EXCEPTION FOR PRIOR STATE PLANS.— 
ø‘‘(1) IN GENERAL.—If a State has on file 

with the Secretary policies and procedures 
that demonstrate that such State meets any 
requirement of subsection (a), including any 
policies and procedures filed under this part 
as in effect before the effective date of the 
Individuals with Disabilities Education Im-
provement Act of 2003, the Secretary shall 
consider such State to have met such re-
quirement for purposes of receiving a grant 
under this part. 
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ø‘‘(2) MODIFICATIONS MADE BY STATE.—Sub-

ject to paragraph (3), an application sub-
mitted by a State in accordance with this 
section shall remain in effect until the State 
submits to the Secretary such modifications 
as the State determines necessary. This sec-
tion shall apply to a modification to an ap-
plication to the same extent and in the same 
manner as this section applies to the origi-
nal plan. 

ø‘‘(3) MODIFICATIONS REQUIRED BY THE SEC-
RETARY.—If, after the effective date of the 
Individuals with Disabilities Education Im-
provement Act of 2003, the provisions of this 
Act are amended (or the regulations devel-
oped to carry out this Act are amended), 
there is a new interpretation of this Act by 
a Federal court or a State’s highest court, or 
there is an official finding of noncompliance 
with Federal law or regulations, then the 
Secretary may require a State to modify its 
application only to the extent necessary to 
ensure the State’s compliance with this part. 

ø‘‘(d) APPROVAL BY THE SECRETARY.— 
ø‘‘(1) IN GENERAL.—If the Secretary deter-

mines that a State is eligible to receive a 
grant under this part, the Secretary shall 
notify the State of that determination. 

ø‘‘(2) NOTICE AND HEARING.—The Secretary 
shall not make a final determination that a 
State is not eligible to receive a grant under 
this part until after providing the State— 

ø‘‘(A) with reasonable notice; and 
ø‘‘(B) with an opportunity for a hearing. 
ø‘‘(e) ASSISTANCE UNDER OTHER FEDERAL 

PROGRAMS.—Nothing in this title permits a 
State to reduce medical and other assistance 
available, or to alter eligibility, under titles 
V and XIX of the Social Security Act with 
respect to the provision of a free appropriate 
public education for children with disabil-
ities in the State. 

ø‘‘(f) BY-PASS FOR CHILDREN IN PRIVATE 
SCHOOLS.— 

ø‘‘(1) IN GENERAL.—If, on the date of enact-
ment of the Education of the Handicapped 
Act Amendments of 1983, a State educational 
agency was prohibited by law from providing 
for the equitable participation in special pro-
grams of children with disabilities enrolled 
in private elementary schools and secondary 
schools as required by subsection (a)(10)(A), 
or if the Secretary determines that a State 
educational agency, local educational agen-
cy, or other entity has substantially failed 
or is unwilling to provide for such equitable 
participation, then the Secretary shall, not-
withstanding such provision of law, arrange 
for the provision of services to such children 
through arrangements which shall be subject 
to the requirements of such subsection. 

ø‘‘(2) PAYMENTS.— 
ø‘‘(A) DETERMINATION OF AMOUNTS.—If the 

Secretary arranges for services pursuant to 
this subsection, the Secretary, after con-
sultation with the appropriate public and 
private school officials, shall pay to the pro-
vider of such services for a fiscal year an 
amount per child that does not exceed the 
amount determined by dividing— 

ø‘‘(i) the total amount received by the 
State under this part for such fiscal year; by 

ø‘‘(ii) the number of children with disabil-
ities served in the prior year, as reported to 
the Secretary by the State under section 618. 

ø‘‘(B) WITHHOLDING OF CERTAIN AMOUNTS.— 
Pending final resolution of any investigation 
or complaint that may result in a determina-
tion under this subsection, the Secretary 
may withhold from the allocation of the af-
fected State educational agency the amount 
the Secretary estimates will be necessary to 
pay the cost of services described in subpara-
graph (A). 

ø‘‘(C) PERIOD OF PAYMENTS.—The period 
under which payments are made under sub-
paragraph (A) shall continue until the Sec-
retary determines that there will no longer 

be any failure or inability on the part of the 
State educational agency to meet the re-
quirements of subsection (a)(10)(A). 

ø‘‘(3) NOTICE AND HEARING.— 
ø‘‘(A) IN GENERAL.—The Secretary shall 

not take any final action under this sub-
section until the State educational agency 
affected by such action has had an oppor-
tunity, for at least 45 days after receiving 
written notice thereof, to submit written ob-
jections and to appear before the Secretary 
or the Secretary’s designee to show cause 
why such action should not be taken. 

ø‘‘(B) REVIEW OF ACTION.—If a State edu-
cational agency is dissatisfied with the Sec-
retary’s final action after a proceeding under 
subparagraph (A), such agency may, not 
later than 60 days after notice of such ac-
tion, file with the United States court of ap-
peals for the circuit in which such State is 
located a petition for review of that action. 
A copy of the petition shall be forthwith 
transmitted by the clerk of the court to the 
Secretary. The Secretary thereupon shall 
file in the court the record of the pro-
ceedings on which the Secretary based the 
Secretary’s action, as provided in section 
2112 of title 28, United States Code. 

ø‘‘(C) REVIEW OF FINDINGS OF FACT.—The 
findings of fact by the Secretary, if sup-
ported by substantial evidence, shall be con-
clusive, but the court, for good cause shown, 
may remand the case to the Secretary to 
take further evidence, and the Secretary 
may thereupon make new or modified find-
ings of fact and may modify the Secretary’s 
previous action, and shall file in the court 
the record of the further proceedings. Such 
new or modified findings of fact shall like-
wise be conclusive if supported by substan-
tial evidence. 

ø‘‘(D) JURISDICTION OF COURT OF APPEALS; 
REVIEW BY UNITED STATES SUPREME COURT.— 
Upon the filing of a petition under subpara-
graph (B), the United States court of appeals 
shall have jurisdiction to affirm the action 
of the Secretary or to set it aside, in whole 
or in part. The judgment of the court shall 
be subject to review by the Supreme Court of 
the United States upon certiorari or certifi-
cation as provided in section 1254 of title 28, 
United States Code. 
ø‘‘SEC. 613. LOCAL EDUCATIONAL AGENCY ELIGI-

BILITY. 
ø‘‘(a) IN GENERAL.—A local educational 

agency is eligible for assistance under this 
part for a fiscal year if such agency submits 
a plan that provides assurances to the State 
educational agency that the local edu-
cational agency meets each of the following 
conditions: 

ø‘‘(1) CONSISTENCY WITH STATE POLICIES.— 
The local educational agency, in providing 
for the education of children with disabil-
ities within its jurisdiction, has in effect 
policies, procedures, and programs that are 
consistent with the State policies and proce-
dures established under section 612. 

ø‘‘(2) USE OF AMOUNTS.— 
ø‘‘(A) IN GENERAL.—Amounts provided to 

the local educational agency under this part 
shall be expended in accordance with the ap-
plicable provisions of this part and— 

ø‘‘(i) shall be used only to pay the excess 
costs of providing special education and re-
lated services to children with disabilities; 

ø‘‘(ii) shall be used to supplement State, 
local, and other Federal funds and not to 
supplant such funds; and 

ø‘‘(iii) shall not be used, except as provided 
in subparagraphs (B) and (C), to reduce the 
level of expenditures for the education of 
children with disabilities made by the local 
educational agency from local funds below 
the level of those expenditures for the pre-
ceding fiscal year. 

ø‘‘(B) EXCEPTION.—Notwithstanding the re-
striction in subparagraph (A)(iii), a local 

educational agency may reduce the level of 
expenditures where such reduction is attrib-
utable to— 

ø‘‘(i) the voluntary departure, by retire-
ment or otherwise, or departure for just 
cause, of special education personnel; 

ø‘‘(ii) a decrease in the enrollment of chil-
dren with disabilities; 

ø‘‘(iii) the termination of the obligation of 
the agency, consistent with this part, to pro-
vide a program of special education to a par-
ticular child with a disability that is an ex-
ceptionally costly program, as determined 
by the State educational agency, because the 
child— 

ø‘‘(I) has left the jurisdiction of the agen-
cy; 

ø‘‘(II) has reached the age at which the ob-
ligation of the agency to provide a free ap-
propriate public education to the child has 
terminated; or 

ø‘‘(III) no longer needs such program of 
special education; or 

ø‘‘(iv) the termination of costly expendi-
tures for long-term purchases, such as the 
acquisition of equipment or the construction 
of school facilities. 

ø‘‘(C) TREATMENT OF FEDERAL FUNDS IN 
CERTAIN FISCAL YEARS.— 

ø‘‘(i) 8 PERCENT RULE.—Notwithstanding 
clauses (ii) and (iii) of subparagraph (A), a 
local educational agency may treat as local 
funds, for the purposes of such clauses, not 
more than 8 percent of the amount of funds 
the local educational agency receives under 
this part. 

ø‘‘(ii) 40 PERCENT RULE.—Notwithstanding 
clauses (ii) and (iii) of subparagraph (A), for 
any fiscal year for which States are allo-
cated the maximum amount of grants pursu-
ant to section 611(a)(2), a local educational 
agency may treat as local funds, for the pur-
poses of such clauses, not more than 40 per-
cent of the amount of funds the local edu-
cational agency receives under this part, 
subject to clause (iv). 

ø‘‘(iii) EARLY INTERVENING PREREFERRAL 
SERVICES.— 

ø‘‘(I) 8 PERCENT RULE.—If a local edu-
cational agency exercises authority pursuant 
to clause (i), the 8 percent funds shall be 
counted toward the percentage and amount 
of funds that may be used to provide early 
intervening prereferral services pursuant to 
subsection (f). 

ø‘‘(II) 40 PERCENT RULE.—If a local edu-
cational agency exercises authority pursuant 
to clause (ii), the local educational agency 
shall use an amount of the 40 percent funds 
from clause (ii) that represents 15 percent of 
the total amount of funds the local edu-
cational agency receives under this part, to 
provide early intervening prereferral serv-
ices pursuant to subsection (f). 

ø‘‘(iv) SPECIAL RULE.—Funds treated as 
local funds pursuant to clause (i) or (ii) may 
be considered non-Federal or local funds for 
the purposes of— 

ø‘‘(I) clauses (ii) and (iii) of subparagraph 
(A); and 

ø‘‘(II) the provision of the local share of 
costs for title XIX of the Social Security 
Act. 

ø‘‘(v) PROHIBITION.—If a State educational 
agency determines that a local educational 
agency is unable to establish and maintain 
programs of free appropriate public edu-
cation that meet the requirements of this 
subsection, then the State educational agen-
cy shall prohibit the local educational agen-
cy from treating funds received under this 
part as local funds under clause (i) or (ii) for 
that fiscal year, but only if the State edu-
cational agency is authorized to do so by the 
State constitution or a State statute. 

ø‘‘(vi) REPORT.—For each fiscal year in 
which a local educational agency exercises 
its authority pursuant to this paragraph and 
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treats Federal funds as local funds, the local 
educational agency shall report to the State 
educational agency the amount of funds so 
treated and the activities that were funded 
with such funds. 

ø‘‘(D) SCHOOLWIDE PROGRAMS UNDER TITLE I 
OF THE ESEA.—Notwithstanding subpara-
graph (A) or any other provision of this part, 
a local educational agency may use funds re-
ceived under this part for any fiscal year to 
carry out a schoolwide program under sec-
tion 1114 of the Elementary and Secondary 
Education Act of 1965, except that the 
amount so used in any such program shall 
not exceed— 

ø‘‘(i) the number of children with disabil-
ities participating in the schoolwide pro-
gram; multiplied by 

ø‘‘(ii)(I) the amount received by the local 
educational agency under this part for that 
fiscal year; divided by 

ø‘‘(II) the number of children with disabil-
ities in the jurisdiction of that agency. 

ø‘‘(3) PERSONNEL DEVELOPMENT.—The local 
educational agency shall ensure that all per-
sonnel necessary to carry out this part are 
appropriately and adequately prepared, con-
sistent with the requirements of section 
612(a)(14) of this Act and section 2122 of the 
Elementary and Secondary Education Act of 
1965. 

ø‘‘(4) PERMISSIVE USE OF FUNDS.— 
ø‘‘(A) USES.—Notwithstanding paragraph 

(2)(A) or section 612(a)(17)(B) (relating to 
commingled funds), funds provided to the 
local educational agency under this part 
may be used for the following activities: 

ø‘‘(i) SERVICES AND AIDS THAT ALSO BENEFIT 
NONDISABLED CHILDREN.—For the costs of spe-
cial education and related services, and sup-
plementary aids and services, provided in a 
regular class or other education-related set-
ting to a child with a disability in accord-
ance with the individualized education pro-
gram of the child, even if 1 or more non-
disabled children benefit from such services. 

ø‘‘(ii) EARLY INTERVENING SERVICES.—To 
develop and implement comprehensive, co-
ordinated, early intervening educational 
services in accordance with subsection (f). 

ø‘‘(B) CASE MANAGEMENT AND ADMINISTRA-
TION.—A local educational agency may use 
funds received under this part to purchase 
appropriate technology, for recordkeeping, 
data collection, and related case manage-
ment activities of teachers and related serv-
ices personnel providing services described in 
the individualized education program of chil-
dren with disabilities, that is necessary to 
the implementation of such case manage-
ment activities. 

ø‘‘(5) TREATMENT OF CHARTER SCHOOLS AND 
THEIR STUDENTS.—In carrying out this part 
with respect to charter schools that are pub-
lic schools of the local educational agency, 
the local educational agency— 

ø‘‘(A) serves children with disabilities at-
tending those charter schools in the same 
manner as the local educational agency 
serves children with disabilities in its other 
schools, including providing supplementary 
and related services on site at the charter 
school to the same extent to which the local 
educational agency has a policy or practice 
of providing such services on the site to its 
other public schools; and 

ø‘‘(B) provides funds under this part to 
those charter schools on the same basis, in-
cluding proportional distribution based on 
relative enrollment of children with disabil-
ities, and at the same time, as the local edu-
cational agency distributes State, local, or a 
combination of State and local, funds to 
those charter schools under the State’s char-
ter school law. 

ø‘‘(6) PURCHASE OF INSTRUCTIONAL MATE-
RIALS.—Not later than 2 years after the date 
of the enactment of the Individuals with Dis-

abilities Education Improvement Act of 2003, 
the local educational agency, when pur-
chasing instructional materials for use in 
public elementary schools or secondary 
schools served by the local educational agen-
cy, requires the publisher of the instruc-
tional materials, as a part of any purchase 
agreement that is made, renewed, or revised, 
to prepare and supply electronic files con-
taining the contents of the instructional ma-
terials using the national instructional ma-
terials accessibility standard described in 
section 612(a)(22). 

ø‘‘(7) INFORMATION FOR STATE EDUCATIONAL 
AGENCY.—The local educational agency shall 
provide the State educational agency with 
information necessary to enable the State 
educational agency to carry out its duties 
under this part, including, with respect to 
paragraphs (15) and (16) of section 612(a), in-
formation relating to the performance of 
children with disabilities participating in 
programs carried out under this part. 

ø‘‘(8) PUBLIC INFORMATION.—The local edu-
cational agency shall make available to par-
ents of children with disabilities and to the 
general public all documents relating to the 
eligibility of such agency under this part. 

ø‘‘(b) EXCEPTION FOR PRIOR LOCAL PLANS.— 
ø‘‘(1) IN GENERAL.—If a local educational 

agency or State agency has on file with the 
State educational agency policies and proce-
dures that demonstrate that such local edu-
cational agency, or such State agency, as the 
case may be, meets any requirement of sub-
section (a), including any policies and proce-
dures filed under this part as in effect before 
the effective date of the Individuals with 
Disabilities Education Improvement Act of 
2003, the State educational agency shall con-
sider such local educational agency or State 
agency, as the case may be, to have met such 
requirement for purposes of receiving assist-
ance under this part. 

ø‘‘(2) MODIFICATION MADE BY LOCAL EDU-
CATIONAL AGENCY.—Subject to paragraph (3), 
an application submitted by a local edu-
cational agency in accordance with this sec-
tion shall remain in effect until the local 
educational agency submits to the State 
educational agency such modifications as 
the local educational agency determines nec-
essary. 

ø‘‘(3) MODIFICATIONS REQUIRED BY STATE 
EDUCATIONAL AGENCY.—If, after the effective 
date of the Individuals with Disabilities Edu-
cation Improvement Act of 2003, the provi-
sions of this Act are amended (or the regula-
tions developed to carry out this Act are 
amended), there is a new interpretation of 
this Act by Federal or State courts, or there 
is an official finding of noncompliance with 
Federal or State law or regulations, then the 
State educational agency may require a 
local educational agency to modify its appli-
cation only to the extent necessary to ensure 
the local educational agency’s compliance 
with this part or State law. 

ø‘‘(c) NOTIFICATION OF LOCAL EDUCATIONAL 
AGENCY OR STATE AGENCY IN CASE OF INELIGI-
BILITY.—If the State educational agency de-
termines that a local educational agency or 
State agency is not eligible under this sec-
tion, then the State educational agency shall 
notify the local educational agency or State 
agency, as the case may be, of that deter-
mination and shall provide such local edu-
cational agency or State agency with reason-
able notice and an opportunity for a hearing. 

ø‘‘(d) LOCAL EDUCATIONAL AGENCY COMPLI-
ANCE.— 

ø‘‘(1) IN GENERAL.—If the State educational 
agency, after reasonable notice and an op-
portunity for a hearing, finds that a local 
educational agency or State agency that has 
been determined to be eligible under this 
section is failing to comply with any require-
ment described in subsection (a), the State 

educational agency shall reduce or shall not 
provide any further payments to the local 
educational agency or State agency until the 
State educational agency is satisfied that 
the local educational agency or State agen-
cy, as the case may be, is complying with 
that requirement. 

ø‘‘(2) ADDITIONAL REQUIREMENT.—Any State 
agency or local educational agency in re-
ceipt of a notice described in paragraph (1) 
shall, by means of public notice, take such 
measures as may be necessary to bring the 
pendency of an action pursuant to this sub-
section to the attention of the public within 
the jurisdiction of such agency. 

ø‘‘(3) CONSIDERATION.—In carrying out its 
responsibilities under paragraph (1), the 
State educational agency shall consider any 
decision made in a hearing held under sec-
tion 615 that is adverse to the local edu-
cational agency or State agency involved in 
that decision. 

ø‘‘(e) JOINT ESTABLISHMENT OF ELIGI-
BILITY.— 

ø‘‘(1) JOINT ESTABLISHMENT.— 
ø‘‘(A) IN GENERAL.—A State educational 

agency may require a local educational 
agency to establish its eligibility jointly 
with another local educational agency if the 
State educational agency determines that 
the local educational agency will be ineli-
gible under this section because the local 
educational agency will not be able to estab-
lish and maintain programs of sufficient size 
and scope to effectively meet the needs of 
children with disabilities. 

ø‘‘(B) CHARTER SCHOOL EXCEPTION.—A State 
educational agency may not require a char-
ter school that is a local educational agency 
to jointly establish its eligibility under sub-
paragraph (A) unless the charter school is 
explicitly permitted to do so under the 
State’s charter school law. 

ø‘‘(2) AMOUNT OF PAYMENTS.—If a State 
educational agency requires the joint estab-
lishment of eligibility under paragraph (1), 
the total amount of funds made available to 
the affected local educational agencies shall 
be equal to the sum of the payments that 
each such local educational agency would 
have received under section 611(f) if such 
agencies were eligible for such payments. 

ø‘‘(3) REQUIREMENTS.—Local educational 
agencies that establish joint eligibility 
under this subsection shall— 

ø‘‘(A) adopt policies and procedures that 
are consistent with the State’s policies and 
procedures under section 612(a); and 

ø‘‘(B) be jointly responsible for imple-
menting programs that receive assistance 
under this part. 

ø‘‘(4) REQUIREMENTS FOR EDUCATIONAL 
SERVICE AGENCIES.— 

ø‘‘(A) IN GENERAL.—If an educational serv-
ice agency is required by State law to carry 
out programs under this part, the joint re-
sponsibilities given to local educational 
agencies under this subsection shall— 

ø‘‘(i) not apply to the administration and 
disbursement of any payments received by 
that educational service agency; and 

ø‘‘(ii) be carried out only by that edu-
cational service agency. 

ø‘‘(B) ADDITIONAL REQUIREMENT.—Notwith-
standing any other provision of this sub-
section, an educational service agency shall 
provide for the education of children with 
disabilities in the least restrictive environ-
ment, as required by section 612(a)(5). 

ø‘‘(f) EARLY INTERVENING SERVICES.— 
ø‘‘(1) IN GENERAL.—A local educational 

agency may not use more than 15 percent of 
the amount such agency receives under this 
part for any fiscal year, less any amount 
treated as local funds pursuant to subsection 
(a)(2)(C), if any, in combination with other 
amounts (which may include amounts other 
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than education funds), to develop and imple-
ment comprehensive, coordinated, early in-
tervening educational services, which may 
include interagency financing structures, for 
students in kindergarten through grade 12 
(with a particular emphasis on students in 
kindergarten through grade 3) who have not 
been identified as needing special education 
or related services but who require addi-
tional academic and behavioral support to 
succeed in a general education environment. 

ø‘‘(2) ACTIVITIES.—In implementing com-
prehensive, coordinated, early intervening 
educational services under this subsection, a 
local educational agency may carry out ac-
tivities that include— 

ø‘‘(A) professional development (which 
may be provided by entities other than local 
educational agencies) for teachers and other 
school staff to enable such personnel to de-
liver scientifically based academic and be-
havioral interventions, including scientif-
ically based literacy instruction, and, where 
appropriate, instruction on the use of adapt-
ive and instructional software; 

ø‘‘(B) providing educational and behavioral 
evaluations, services, and supports, includ-
ing scientifically based literacy instruction; 
and 

ø‘‘(C) developing and implementing inter-
agency financing structures for the provision 
of such services and supports. 

ø‘‘(3) CONSTRUCTION.—Nothing in this sub-
section shall be construed to either limit or 
create a right to a free appropriate public 
education under this part. 

ø‘‘(4) REPORTING.—Each local educational 
agency that develops and maintains com-
prehensive, coordinated, early intervening 
educational services with funds made avail-
able for this subsection, shall annually re-
port to the State educational agency on— 

ø‘‘(A) the number of children served under 
this subsection; and 

ø‘‘(B) the number of children served under 
this subsection who are subsequently re-
ferred to special education. 

ø‘‘(5) COORDINATION WITH CERTAIN PROJECTS 
UNDER ELEMENTARY AND SECONDARY EDU-
CATION ACT OF 1965.—Funds made available to 
carry out this subsection may be used to 
carry out comprehensive, coordinated, early 
intervening educational services aligned 
with activities funded by, and carried out 
under, the Elementary and Secondary Edu-
cation Act of 1965 if such funds are used to 
supplement, and not supplant, funds made 
available under the Elementary and Sec-
ondary Education Act of 1965 for the activi-
ties and services assisted under this sub-
section. 

ø‘‘(g) DIRECT SERVICES BY THE STATE EDU-
CATIONAL AGENCY.— 

ø‘‘(1) IN GENERAL.—A State educational 
agency shall use the payments that would 
otherwise have been available to a local edu-
cational agency or to a State agency to pro-
vide special education and related services 
directly to children with disabilities residing 
in the area served by that local educational 
agency, or for whom that State agency is re-
sponsible, if the State educational agency 
determines that the local educational agen-
cy or State agency, as the case may be— 

ø‘‘(A) has not provided the information 
needed to establish the eligibility of such 
agency under this section; 

ø‘‘(B) is unable to establish and maintain 
programs of free appropriate public edu-
cation that meet the requirements of sub-
section (a); 

ø‘‘(C) is unable or unwilling to be consoli-
dated with 1 or more local educational agen-
cies in order to establish and maintain such 
programs; or 

ø‘‘(D) has 1 or more children with disabil-
ities who can best be served by a regional or 

State program or service delivery system de-
signed to meet the needs of such children. 

ø‘‘(2) MANNER AND LOCATION OF EDUCATION 
AND SERVICES.—The State educational agen-
cy may provide special education and related 
services under paragraph (1) in such manner 
and at such locations (including regional or 
State centers) as the State agency considers 
appropriate. Such education and services 
shall be provided in accordance with this 
part. 

ø‘‘(h) STATE AGENCY ELIGIBILITY.—Any 
State agency that desires to receive a 
subgrant for any fiscal year under section 
611(f) shall demonstrate to the satisfaction of 
the State educational agency that— 

ø‘‘(1) all children with disabilities who are 
participating in programs and projects fund-
ed under this part receive a free appropriate 
public education, and that those children 
and their parents are provided all the rights 
and procedural safeguards described in this 
part; and 

ø‘‘(2) the agency meets such other condi-
tions of this section as the Secretary deter-
mines to be appropriate. 

ø‘‘(i) DISCIPLINARY INFORMATION.—The 
State may require that a local educational 
agency include in the records of a child with 
a disability a statement of any current or 
previous disciplinary action that has been 
taken against the child and transmit such 
statement to the same extent that such dis-
ciplinary information is included in, and 
transmitted with, the student records of 
nondisabled children. The statement may in-
clude a description of any behavior engaged 
in by the child that required disciplinary ac-
tion, a description of the disciplinary action 
taken, and any other information that is rel-
evant to the safety of the child and other in-
dividuals involved with the child. If the 
State adopts such a policy, and the child 
transfers from 1 school to another, the trans-
mission of any of the child’s records shall in-
clude both the child’s current individualized 
education program and any such statement 
of current or previous disciplinary action 
that has been taken against the child. 

ø‘‘(j) STATE AGENCY FLEXIBILITY.— 
ø‘‘(1) TREATMENT OF FEDERAL FUNDS IN CER-

TAIN FISCAL YEARS.—If a State educational 
agency pays or reimburses local educational 
agencies within the State for not less than 80 
percent of the non-Federal share of the costs 
of special education and related services, or 
the State is the sole provider of free appro-
priate public education or direct services 
pursuant to section 612(b), then the State 
educational agency, notwithstanding sec-
tions 612(a) (17) and (18) and 612(b), may treat 
funds allocated pursuant to section 611 as 
general funds available to support the edu-
cational purposes described in paragraph (2) 
(A) and (B). 

ø‘‘(2) CONDITIONS.—A State educational 
agency may use funds in accordance with 
paragraph (1) subject to the following condi-
tions: 

ø‘‘(A) 8 PERCENT RULE.—A State edu-
cational agency may treat not more than 8 
percent of the funds the State educational 
agency receives under this part as general 
funds to support any educational purpose de-
scribed in the Elementary and Secondary 
Education Act of 1965, needs-based student or 
teacher higher education programs, or the 
non-Federal share of costs of title XIX of the 
Social Security Act. 

ø‘‘(B) 40 PERCENT RULE.—For any fiscal year 
for which States are allocated the maximum 
amount of grants pursuant to section 
611(a)(2), a State educational agency may 
treat not more than 40 percent of the amount 
of funds the State educational agency re-
ceives under this part as general funds to 
support any educational purpose described in 
the Elementary and Secondary Education 

Act of 1965, needs-based student or teacher 
higher education programs, or the non-Fed-
eral share of costs of title XIX of the Social 
Security Act, subject to subparagraph (C). 

ø‘‘(C) REQUIREMENT.—A State educational 
agency may exercise its authority pursuant 
to subparagraph (B) only if the State edu-
cational agency uses an amount of the 40 
percent funds from subparagraph (B) that 
represents 15 percent of the total amount of 
funds the State educational agency receives 
under this part, to provide, or to pay or re-
imburse local educational agencies for pro-
viding, early intervening prereferral services 
pursuant to subsection (f). 

ø‘‘(2) PROHIBITION.—Notwithstanding sub-
section (a), if the Secretary determines that 
a State educational agency is unable to es-
tablish, maintain, or oversee programs of 
free appropriate public education that meet 
the requirements of this part, then the Sec-
retary shall prohibit the State educational 
agency from treating funds allocated under 
this part as general funds pursuant to para-
graph (1). 

ø‘‘(3) REPORT.—For each fiscal year for 
which a State educational agency exercises 
its authority pursuant to paragraph (1) and 
treats Federal funds as general funds, the 
State educational agency shall report to the 
Secretary the amount of funds so treated 
and the activities that were funded with 
such funds. 
ø‘‘SEC. 614. EVALUATIONS, ELIGIBILITY DETER-

MINATIONS, INDIVIDUALIZED EDU-
CATION PROGRAMS, AND EDU-
CATIONAL PLACEMENTS. 

ø‘‘(a) EVALUATIONS AND REEVALUATIONS.— 
ø‘‘(1) INITIAL EVALUATIONS.— 
ø‘‘(A) IN GENERAL.—A State educational 

agency, other State agency, or local edu-
cational agency shall conduct a full and indi-
vidual initial evaluation in accordance with 
this paragraph and subsection (b), before the 
initial provision of special education and re-
lated services to a child with a disability 
under this part. 

ø‘‘(B) REQUEST FOR INITIAL EVALUATION.— 
Consistent with subparagraph (D), either a 
parent of a child, or a State educational 
agency, other State agency, or local edu-
cational agency may initiate a request for an 
initial evaluation to determine if the child is 
a child with a disability. 

ø‘‘(C) PROCEDURES.—Such initial evalua-
tion shall consist of procedures— 

ø‘‘(i) to determine whether a child is a 
child with a disability (as defined in section 
602(3)) within 60 days of receiving parental 
consent for the evaluation, or, if the State 
has established a timeframe within which 
the evaluation must be conducted, within 
such timeframe; and 

ø‘‘(ii) to determine the educational needs 
of such child. 

ø‘‘(D) PARENTAL CONSENT.— 
ø‘‘(i) IN GENERAL.—The agency proposing to 

conduct an initial evaluation to determine if 
the child qualifies as a child with a disability 
as defined in section 602(3) (A) or (B) shall 
obtain an informed consent from the parent 
of such child before the evaluation is con-
ducted. Parental consent for evaluation shall 
not be construed as consent for placement 
for receipt of special education and related 
services. 

ø‘‘(ii) REFUSAL.—If the parents of such 
child refuse consent for the evaluation, the 
agency may continue to pursue an evalua-
tion by utilizing the mediation and due proc-
ess procedures under section 615, except to 
the extent inconsistent with State law relat-
ing to parental consent. 

ø‘‘(iii) REFUSAL OR FAILURE TO CONSENT.—If 
the parent of a child does not provide in-
formed consent to the receipt of special edu-
cation and related services, or the parent 
fails to respond to a request to provide the 
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consent, the local educational agency shall 
not be considered to be in violation of the re-
quirement to make available a free appro-
priate public education to the child. 

ø‘‘(2) REEVALUATIONS.— 
ø‘‘(A) IN GENERAL.—A local educational 

agency shall ensure that a reevaluation of 
each child with a disability is conducted in 
accordance with subsections (b) and (c)— 

ø‘‘(i) if the local educational agency deter-
mines that the educational or related serv-
ices needs, including improved academic 
achievement and functional performance, of 
the child warrant a reevaluation; or 

ø‘‘(ii) if the child’s parents or teacher re-
quests a reevaluation. 

ø‘‘(B) LIMITATION.—A reevaluation con-
ducted under subparagraph (A) shall occur— 

ø‘‘(i) not more than once a year, unless the 
parent and the local educational agency 
agree otherwise; and 

ø‘‘(ii) at least once every 3 years, unless 
the parent and the local educational agency 
agree that a reevaluation is unnecessary. 

ø‘‘(b) EVALUATION PROCEDURES.— 
ø‘‘(1) NOTICE.—The local educational agen-

cy shall provide notice to the parents of a 
child with a disability, in accordance with 
subsections (b)(3), (b)(4), and (c) of section 
615, that describes any evaluation procedures 
such agency proposes to conduct. 

ø‘‘(2) CONDUCT OF EVALUATION.—In con-
ducting the evaluation, the local educational 
agency shall— 

ø‘‘(A) use a variety of assessment tools and 
strategies to gather relevant functional, de-
velopmental, and academic information, in-
cluding information provided by the parent, 
that may assist in determining— 

ø‘‘(i) whether the child is a child with a 
disability; and 

ø‘‘(ii) the content of the child’s individual-
ized education program, including informa-
tion related to enabling the child to be in-
volved in and progress in the general cur-
riculum, or for preschool children, to partici-
pate in appropriate activities; 

ø‘‘(B) not use any single procedure, meas-
ure, or assessment as the sole criterion for 
determining whether a child is a child with 
a disability or determining an appropriate 
educational program for the child; and 

ø‘‘(C) use technically sound instruments 
that may assess the relative contribution of 
cognitive and behavioral factors, in addition 
to physical or developmental factors. 

ø‘‘(3) ADDITIONAL REQUIREMENTS.—Each 
local educational agency shall ensure that— 

ø‘‘(A) tests and other evaluation materials 
used to assess a child under this section— 

ø‘‘(i) are selected and administered so as 
not to be discriminatory on a racial or cul-
tural basis; 

ø‘‘(ii) are provided and administered, to the 
extent practicable, in the language and form 
most likely to yield accurate information on 
what the child knows and can do academi-
cally, developmentally, and functionally; 

ø‘‘(iii) are used for purposes for which the 
assessments or measures are valid and reli-
able; 

ø‘‘(iv) are administered by trained and 
knowledgeable personnel; and 

ø‘‘(v) are administered in accordance with 
any instructions provided by the producer of 
such tests; 

ø‘‘(B) the child is assessed in all areas of 
suspected disability; and 

ø‘‘(C) assessment tools and strategies that 
provide relevant information that directly 
assists persons in determining the edu-
cational needs of the child are provided. 

ø‘‘(4) DETERMINATION OF ELIGIBILITY.—Upon 
completion of administration of tests and 
other evaluation materials— 

ø‘‘(A) the determination of whether the 
child is a child with a disability as defined in 
section 602(3) shall be made by a team of 

qualified professionals and the parent of the 
child in accordance with paragraph (5); and 

ø‘‘(B) a copy of the evaluation report and 
the documentation of determination of eligi-
bility shall be given to the parent. 

ø‘‘(5) SPECIAL RULE FOR ELIGIBILITY DETER-
MINATION.—In making a determination of eli-
gibility under paragraph (4)(A), a child shall 
not be determined to be a child with a dis-
ability if the determinant factor for such de-
termination is— 

ø‘‘(A) lack of scientifically based instruc-
tion in reading; 

ø‘‘(B) lack of instruction in mathematics; 
or 

ø‘‘(C) limited English proficiency. 
ø‘‘(6) SPECIFIC LEARNING DISABILITIES.— 
ø‘‘(A) IN GENERAL.—Notwithstanding sec-

tion 607, when determining whether a child 
has a specific learning disability as defined 
in section 602, a local educational agency 
shall not be required to take into consider-
ation whether a child has a severe discrep-
ancy between achievement and intellectual 
ability in oral expression, listening com-
prehension, written expression, basic reading 
skill, reading comprehension, mathematical 
calculation, or mathematical reasoning. 

ø‘‘(B) ADDITIONAL AUTHORITY.—In deter-
mining whether a child has a specific learn-
ing disability, a local educational agency 
may use a process that determines if the 
child responds to scientific, research-based 
intervention. 

ø‘‘(c) ADDITIONAL REQUIREMENTS FOR EVAL-
UATION AND REEVALUATIONS.— 

ø‘‘(1) REVIEW OF EXISTING EVALUATION 
DATA.—As part of an initial evaluation (if ap-
propriate) and as part of any reevaluation 
under this section, the IEP Team described 
in subsection (d)(1)(B) and other qualified 
professionals, as appropriate, shall— 

ø‘‘(A) review existing evaluation data on 
the child, including evaluations and informa-
tion provided by the parents of the child, 
current classroom-based assessments, and 
observations, and teacher and related serv-
ices providers observations; and 

ø‘‘(B) on the basis of that review, and input 
from the child’s parents, identify what addi-
tional data, if any, are needed to determine— 

ø‘‘(i) whether the child has a particular 
category of disability, as described in section 
602(3), or, in case of a reevaluation of a child, 
whether the child continues to have such a 
disability; 

ø‘‘(ii) the present levels of performance and 
educational needs of the child; 

ø‘‘(iii) whether the child needs special edu-
cation and related services, or in the case of 
a reevaluation of a child, whether the child 
continues to need special education and re-
lated services; and 

ø‘‘(iv) whether any additions or modifica-
tions to the special education and related 
services are needed to enable the child to 
meet the measurable annual goals set out in 
the individualized education program of the 
child and to participate, as appropriate, in 
the general curriculum. 

ø‘‘(2) SOURCE OF DATA.—The local edu-
cational agency shall administer such tests 
and other evaluation materials as may be 
needed to produce the data identified by the 
IEP Team under paragraph (1)(B). 

ø‘‘(3) PARENTAL CONSENT.—Each local edu-
cational agency shall obtain informed paren-
tal consent, in accordance with subsection 
(a)(1)(D), prior to conducting any reevalua-
tion of a child with a disability, except that 
such informed parental consent need not be 
obtained if the local educational agency can 
demonstrate that the local educational agen-
cy had taken reasonable measures to obtain 
such consent and the child’s parent has 
failed to respond. 

ø‘‘(4) REQUIREMENTS IF ADDITIONAL DATA 
ARE NOT NEEDED.—If the IEP Team and other 

qualified professionals, as appropriate, deter-
mine that no additional data are needed to 
determine whether the child is or continues 
to be a child with a disability the local edu-
cational agency— 

ø‘‘(A) shall notify the child’s parents of— 
ø‘‘(i) that determination and the reasons 

for the determination; and 
ø‘‘(ii) the right of such parents to request 

an assessment to determine whether the 
child is or continues to be a child with a dis-
ability; and 

ø‘‘(B) shall not be required to conduct such 
an assessment unless requested by the 
child’s parents. 

ø‘‘(5) EVALUATIONS BEFORE CHANGE IN ELIGI-
BILITY.— 

ø‘‘(A) IN GENERAL.—Except as provided in 
subparagraph (B), a local educational agency 
shall evaluate a child with a disability in ac-
cordance with this section before deter-
mining that the child is no longer a child 
with a disability. 

ø‘‘(B) EXCEPTION.— 
ø‘‘(i) IN GENERAL.—The evaluation de-

scribed in subparagraph (A) shall not be re-
quired before the termination of a child’s eli-
gibility under this part due to graduation 
from secondary school with a regular di-
ploma, or to exceeding the age eligibility for 
a free appropriate public education under 
State law. 

ø‘‘(ii) SUMMARY OF PERFORMANCE.—For a 
child whose eligibility under this part termi-
nates under circumstances described in 
clause (i), a local educational agency shall 
provide the child with a summary of the 
child’s academic achievement and functional 
performance, which shall include any further 
recommendations on how to assist the child 
in meeting the child’s postsecondary goals. 

ø‘‘(d) INDIVIDUALIZED EDUCATION PRO-
GRAMS.— 

ø‘‘(1) DEFINITIONS.—As used in this title: 
ø‘‘(A) INDIVIDUALIZED EDUCATION PRO-

GRAM.— 
ø‘‘(i) IN GENERAL.—The term ‘individual-

ized education program’ or ‘IEP’ means a 
written statement for each child with a dis-
ability that is developed, reviewed, and re-
vised in accordance with this section and 
that includes— 

ø‘‘(I) a statement of the child’s present lev-
els of academic achievement and functional 
performance, including— 

ø‘‘(aa) how the child’s disability affects the 
child’s involvement and progress in the gen-
eral curriculum; or 

ø‘‘(bb) for preschool children, as appro-
priate, how the disability affects the child’s 
participation in appropriate activities; 

ø‘‘(II) a statement of measurable annual 
goals, including academic and functional 
goals, designed to— 

ø‘‘(aa) meet the child’s needs that result 
from the child’s disability to enable the 
child to be involved in and make progress in 
the general curriculum; and 

ø‘‘(bb) meet each of the child’s other edu-
cational needs that result from the child’s 
disability; 

ø‘‘(III) a statement of how the child’s 
progress toward the annual goals described 
in subclause (II) will be measured, including 
through the use of quarterly or other peri-
odic reports, concurrent with the issuance of 
report cards, that delineate the progress the 
child is making toward meeting the annual 
goals; 

ø‘‘(IV) a statement of the special education 
and related services, and supplementary aids 
and services, to be provided to the child, or 
on behalf of the child, and a statement of the 
program modifications or supports for school 
personnel that will be provided for the 
child— 

ø‘‘(aa) to advance appropriately toward at-
taining the annual goals; 
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ø‘‘(bb) to be involved in and make progress 

in the general curriculum in accordance with 
subclause (I) and to participate in extra-
curricular and other nonacademic activities; 
and 

ø‘‘(cc) to be educated and participate with 
other children with disabilities and non-
disabled children in the activities described 
in this paragraph; 

ø‘‘(V) an explanation of the extent, if any, 
to which the child will not participate with 
nondisabled children in the regular class and 
in the activities described in subclause 
(IV)(cc); 

ø‘‘(VI)(aa) a statement of any individual 
appropriate accommodations that are nec-
essary to measure the academic achievement 
and functional performance of the child on 
State and districtwide assessments con-
sistent with section 612(a)(16)(A); and 

ø‘‘(bb) if the IEP Team determines that the 
child shall take an alternate assessment on a 
particular State or districtwide assessment 
of student achievement, a statement of 
why— 

ø‘‘(AA) the child cannot participate in the 
regular assessment; and 

ø‘‘(BB) the particular alternate assessment 
selected is appropriate for the child; 

ø‘‘(VII) the projected date for the begin-
ning of the services and modifications de-
scribed in subclause (IV), and the anticipated 
frequency, location, and duration of those 
services and modifications; and 

ø‘‘(VIII) beginning not later than the first 
IEP to be in effect when the child is 14, and 
updated annually thereafter— 

ø‘‘(aa) appropriate measurable postsec-
ondary goals based upon age appropriate 
transition assessments related to training, 
education, employment, and, where appro-
priate, independent living skills; 

ø‘‘(bb) the transition services (including 
courses of study) needed by the child to 
reach those goals, including services to be 
provided by other agencies when needed; and 

ø‘‘(cc) beginning at least 1 year before the 
child reaches the age of majority under 
State law, a statement that the child has 
been informed of the child’s rights under this 
title, if any, that will transfer to the child 
on reaching the age of majority under sec-
tion 615(m). 

ø‘‘(ii) RULE OF CONSTRUCTION.—Nothing in 
this section shall be construed to require— 

ø‘‘(I) that additional information be in-
cluded in a child’s IEP beyond what is explic-
itly required in this section; and 

ø‘‘(II) the IEP Team to include information 
under 1 component of a child’s IEP that is al-
ready contained under another component of 
such IEP. 

ø‘‘(B) INDIVIDUALIZED EDUCATION PROGRAM 
TEAM.—The term ‘individualized education 
program team’ or ‘IEP Team’ means a group 
of individuals composed of— 

ø‘‘(i) the parents of a child with a dis-
ability; 

ø‘‘(ii) at least 1 regular education teacher 
of such child (if the child is, or may be, par-
ticipating in the regular education environ-
ment); 

ø‘‘(iii) at least 1 special education teacher, 
or where appropriate, at least 1 special edu-
cation provider of such child; 

ø‘‘(iv) a representative of the local edu-
cational agency who— 

ø‘‘(I) is qualified to provide, or supervise 
the provision of, specially designed instruc-
tion to meet the unique needs of children 
with disabilities; 

ø‘‘(II) is knowledgeable about the general 
curriculum; and 

ø‘‘(III) is knowledgeable about the avail-
ability of resources of the local educational 
agency; 

ø‘‘(v) an individual who can interpret the 
instructional implications of evaluation re-

sults, who may be a member of the team de-
scribed in clauses (ii) through (vi); 

ø‘‘(vi) at the discretion of the parent or the 
agency, other individuals who have knowl-
edge or special expertise regarding the child, 
including related services personnel as ap-
propriate; and 

ø‘‘(vii) whenever appropriate, the child 
with a disability. 

ø‘‘(C) IEP TEAM ATTENDANCE.— 
ø‘‘(i) ATTENDANCE NOT NECESSARY.—A 

member of the IEP Team shall not be re-
quired to attend an IEP meeting, in whole or 
in part, if the parent of a child with a dis-
ability and the local educational agency 
agree that the attendance of such member is 
not necessary because no modification to the 
member’s area of the curriculum or related 
services is being modified or discussed in the 
meeting. 

ø‘‘(ii) EXCUSAL.—A member of the IEP 
Team may be excused from attending an IEP 
meeting, in whole or in part, when the meet-
ing involves a modification to or discussion 
of the member’s area of the curriculum or re-
lated services, if— 

ø‘‘(I) the parent and the local educational 
agency consent to the excusal; and 

ø‘‘(II) the member submits input into the 
development of the IEP prior to the meeting. 

ø‘‘(2) REQUIREMENT THAT PROGRAM BE IN EF-
FECT.— 

ø‘‘(A) IN GENERAL.—At the beginning of 
each school year, each local educational 
agency, State educational agency, or other 
State agency, as the case may be, shall have 
in effect, for each child with a disability in 
its jurisdiction, an individualized education 
program, as defined in paragraph (1)(A). 

ø‘‘(B) PROGRAM FOR CHILD AGED 3 THROUGH 
5.—In the case of a child with a disability 
aged 3 through 5 (or, at the discretion of the 
State educational agency, a 2-year-old child 
with a disability who will turn age 3 during 
the school year), an individualized family 
service plan that contains the material de-
scribed in section 636, and that is developed 
in accordance with this section, may serve as 
the IEP of the child if using that plan as the 
IEP is— 

ø‘‘(i) consistent with State policy; and 
ø‘‘(ii) agreed to by the agency and the 

child’s parents. 
ø‘‘(3) DEVELOPMENT OF IEP.— 
ø‘‘(A) IN GENERAL.—In developing each 

child’s IEP, the IEP Team, subject to sub-
paragraph (C), shall consider— 

ø‘‘(i) the strengths of the child; 
ø‘‘(ii) the concerns of the parents for en-

hancing the education of their child; 
ø‘‘(iii) the results of the initial evaluation 

or most recent evaluation of the child; and 
ø‘‘(iv) the academic, developmental, and 

functional needs of the child. 
ø‘‘(B) CONSIDERATION OF SPECIAL FACTORS.— 

The IEP Team shall— 
ø‘‘(i) in the case of a child whose behavior 

impedes the child’s learning or that of oth-
ers, provide for positive behavioral interven-
tions and supports, and other strategies to 
address that behavior; 

ø‘‘(ii) in the case of a child with limited 
English proficiency, consider the language 
needs of the child as such needs relate to the 
child’s IEP; 

ø‘‘(iii) in the case of a child who is blind or 
visually impaired— 

ø‘‘(I) provide for instruction in Braille and 
the use of Braille unless the IEP Team deter-
mines, after an evaluation of the child’s 
reading and writing skills, needs, and appro-
priate reading and writing media (including 
an evaluation of the child’s future needs for 
instruction in Braille or the use of Braille), 
that instruction in Braille or the use of 
Braille is not appropriate for the child; and 

ø‘‘(II) consider, when appropriate, instruc-
tional services related to functional perform-

ance skills, orientation and mobility, and 
skills in the use of assistive technology de-
vices, including low vision devices; 

ø‘‘(iv) in the case of a child who is deaf or 
hard of hearing, consider the child’s lan-
guage and communication needs, opportuni-
ties for direct communications with peers 
and professional personnel, and access to the 
general curriculum and instruction at the 
child’s academic level in the child’s language 
and communication mode; and 

ø‘‘(v) consider whether the child requires 
assistive technology devices and services. 

ø‘‘(C) REQUIREMENT WITH RESPECT TO REG-
ULAR EDUCATION TEACHER.—A regular edu-
cation teacher of the child, as a member of 
the IEP Team shall, to the extent appro-
priate, participate in the development of the 
IEP of the child, including the determination 
of appropriate positive behavioral interven-
tions and supports, and other strategies, and 
the determination of supplementary aids and 
services, program modifications, and support 
for school personnel consistent with para-
graph (1)(A)(i)(IV). 

ø‘‘(D) AGREEMENT.—In making changes to 
a child’s IEP after the annual IEP meeting 
for a school year, the parent of a child with 
a disability and the local educational agency 
may agree not to convene an IEP meeting 
for the remainder of the school year, and in-
stead develop a written document to amend 
or modify the child’s current IEP. 

ø‘‘(E) CONSOLIDATION OF IEP TEAM MEET-
INGS.—To the extent possible, the local edu-
cational agency shall encourage the consoli-
dation of reevaluations of a child with IEP 
Team meetings for the child. 

ø‘‘(4) REVIEW AND REVISION OF IEP.— 
ø‘‘(A) IN GENERAL.—The local educational 

agency shall ensure that, subject to subpara-
graph (B), the IEP Team— 

ø‘‘(i) reviews the child’s IEP periodically, 
but not less than annually, to determine 
whether the annual goals for the child are 
being achieved; and 

ø‘‘(ii) revise the IEP as appropriate to ad-
dress— 

ø‘‘(I) any lack of expected progress toward 
the annual goals and in the general cur-
riculum, where appropriate; 

ø‘‘(II) the results of any reevaluation con-
ducted under this section; 

ø‘‘(III) information about the child pro-
vided to, or by, the parents, as described in 
subsection (c)(1)(B); 

ø‘‘(IV) the child’s anticipated needs; or 
ø‘‘(V) other matters. 
ø‘‘(B) REQUIREMENT WITH RESPECT TO REG-

ULAR EDUCATION TEACHER.—A regular edu-
cation teacher of the child, as a member of 
the IEP Team, shall, consistent with para-
graph (1)(C), participate in the review and re-
vision of the IEP of the child. 

ø‘‘(5) THREE-YEAR IEP.— 
ø‘‘(A) DEVELOPMENT OF 3-YEAR IEP.—The 

local educational agency may offer a child 
with a disability who has reached the age of 
18, the option of developing a comprehensive 
3-year IEP. With the consent of the parent, 
when appropriate, the IEP Team shall de-
velop an IEP, as described in paragraphs (1) 
and (3), that is designed to serve the child for 
the final 3-year transition period, which in-
cludes a statement of— 

ø‘‘(i) measurable goals that will enable the 
child to be involved in and make progress in 
the general education curriculum and that 
will meet the child’s transitional and post-
secondary needs that result from the child’s 
disability; and 

ø‘‘(ii) measurable annual goals for meas-
uring progress toward meeting the postsec-
ondary goals described in clause (i). 

ø‘‘(B) REVIEW AND REVISION OF 3-YEAR IEP.— 
ø‘‘(i) REQUIREMENT.—Each year the local 

educational agency shall ensure that the IEP 
Team— 
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ø‘‘(I) provides an annual review of the 

child’s IEP to determine the child’s current 
levels of progress and determine whether the 
annual goals for the child are being achieved; 
and 

ø‘‘(II) revises the IEP, as appropriate, to 
enable the child to continue to meet the 
measurable transition goals set out in the 
IEP. 

ø‘‘(ii) COMPREHENSIVE REVIEW.—If the re-
view under clause (i) determines that the 
child is not making sufficient progress to-
ward the goals described in subparagraph 
(A), the local educational agency shall en-
sure that the IEP Team provides a review, 
within 30 calendar days, of the IEP under 
paragraph (4). 

ø‘‘(iii) PREFERENCE.—At the request of the 
child, or when appropriate, the parent, the 
IEP Team shall conduct a review of the 
child’s 3-year IEP under paragraph (4) rather 
than an annual review under subparagraph 
(B)(i). 

ø‘‘(6) FAILURE TO MEET TRANSITION OBJEC-
TIVES.—If a participating agency, other than 
the local educational agency, fails to provide 
the transition services described in the IEP 
in accordance with paragraph (1)(A)(i)(VIII), 
the local educational agency shall reconvene 
the IEP Team to identify alternative strate-
gies to meet the transition objectives for the 
child set out in that program. 

ø‘‘(7) CHILDREN WITH DISABILITIES IN ADULT 
PRISONS.— 

ø‘‘(A) IN GENERAL.—The following require-
ments shall not apply to children with dis-
abilities who are convicted as adults under 
State law and incarcerated in adult prisons: 

ø‘‘(i) The requirements contained in sec-
tion 612(a)(16) and paragraph (1)(A)(i)(V) (re-
lating to participation of children with dis-
abilities in general assessments). 

ø‘‘(ii) The requirements of items (aa) and 
(bb) of paragraph (1)(A)(i)(VII) (relating to 
transition planning and transition services), 
do not apply with respect to such children 
whose eligibility under this part will end, be-
cause of their age, before they will be re-
leased from prison. 

ø‘‘(B) ADDITIONAL REQUIREMENT.—If a child 
with a disability is convicted as an adult 
under State law and incarcerated in an adult 
prison, the child’s IEP Team may modify the 
child’s IEP or placement notwithstanding 
the requirements of sections 612(a)(5)(A) and 
614(d)(1)(A) if the State has demonstrated a 
bona fide security or compelling penological 
interest that cannot otherwise be accommo-
dated. 

ø‘‘(e) EDUCATIONAL PLACEMENTS.—Each 
local educational agency or State edu-
cational agency shall ensure that the par-
ents of each child with a disability are mem-
bers of any group that makes decisions on 
the educational placement of their child. 

ø‘‘(f) ALTERNATIVE MEANS OF MEETING PAR-
TICIPATION.—When conducting IEP Team 
meetings and placement meetings pursuant 
to this section, the parent of a child with a 
disability and a local educational agency 
may agree to use alternative means of meet-
ing participation, such as video conferences 
and conference calls. 
ø‘‘SEC. 615. PROCEDURAL SAFEGUARDS. 

ø‘‘(a) ESTABLISHMENT OF PROCEDURES.— 
Any State educational agency, State agency, 
or local educational agency that receives as-
sistance under this part shall establish and 
maintain procedures in accordance with this 
section to ensure that children with disabil-
ities and their parents are guaranteed proce-
dural safeguards with respect to the provi-
sion of free appropriate public education by 
such agencies. 

ø‘‘(b) TYPES OF PROCEDURES.—The proce-
dures required by this section shall include— 

ø‘‘(1) an opportunity for the parents of a 
child with a disability to examine all records 

relating to such child and to participate in 
meetings with respect to the identification, 
evaluation, and educational placement of the 
child, and the provision of a free appropriate 
public education to such child, and to obtain 
an independent educational evaluation of the 
child; 

ø‘‘(2) procedures to protect the rights of 
the child whenever the parents of the child 
are not known, the agency cannot, after rea-
sonable efforts, locate the parents, or the 
child is a ward of the State, including the as-
signment of an individual (who shall not be 
an employee of the State educational agen-
cy, the local educational agency, or any 
other agency that is involved in the edu-
cation or care of the child) to act as a surro-
gate for the parents; 

ø‘‘(3) written prior notice to the parents of 
the child, in accordance with subsection 
(c)(1), whenever the local educational agen-
cy— 

ø‘‘(A) proposes to initiate or change; or 
ø‘‘(B) refuses to initiate or change, 

the identification, evaluation, or educational 
placement of the child, or the provision of a 
free appropriate public education to the 
child; 

ø‘‘(4) procedures designed to ensure that 
the notice required by paragraph (3) is in the 
native language of the parents, unless it 
clearly is not feasible to do so; 

ø‘‘(5) an opportunity for mediation in ac-
cordance with subsection (e); 

ø‘‘(6) an opportunity for either party to 
present complaints with respect to any mat-
ter relating to the identification, evaluation, 
or educational placement of the child, or the 
provision of a free appropriate public edu-
cation to such child; 

ø‘‘(7)(A) procedures that require either 
party, or the attorney representing a party, 
to provide due process complaint notice in 
accordance with subsection (c)(2) (which 
shall remain confidential)— 

ø‘‘(i) to the other party, in the complaint 
filed under paragraph (6), and forward a copy 
of such notice to the State educational agen-
cy; and 

ø‘‘(ii) that shall include— 
ø‘‘(I) the name of the child, the address of 

the residence of the child, and the name of 
the school the child is attending; 

ø‘‘(II) a description of the nature of the 
problem of the child relating to such pro-
posed initiation or change, including facts 
relating to such problem; and 

ø‘‘(III) a proposed resolution of the prob-
lem to the extent known and available to the 
party at the time; and 

ø‘‘(B) a requirement that a party may not 
have a due process hearing until the party, 
or the attorney representing the party, files 
a notice that meets the requirements of sub-
paragraph (A)(ii); 

ø‘‘(8) a requirement that the local edu-
cational agency shall send a prior written 
notice pursuant to subsection (c)(1) in re-
sponse to a parent’s due process complaint 
notice under paragraph (7) if the local edu-
cational agency has not sent such a prior 
written notice to the parent regarding the 
subject matter contained in the parent’s due 
process complaint notice; and 

ø‘‘(9) procedures that require the State 
educational agency to develop a model form 
to assist parents in filing a complaint and 
due process complaint notice in accordance 
with paragraphs (6) and (7), respectively. 

ø‘‘(c) NOTIFICATION REQUIREMENTS.— 
ø‘‘(1) CONTENT OF PRIOR WRITTEN NOTICE.— 

The prior written notice of the local edu-
cational agency required by subsection (b)(3) 
shall include— 

ø‘‘(A) a description of the action proposed 
or refused by the agency; 

ø‘‘(B) an explanation of why the agency 
proposes or refuses to take the action; 

ø‘‘(C) a description of any other options 
that the agency considered and the reasons 
why those options were rejected; 

ø‘‘(D) a description of each evaluation pro-
cedure, test, record, or report the agency 
used as a basis for the proposed or refused 
action; 

ø‘‘(E) a description of any other factors 
that are relevant to the agency’s proposal or 
refusal; 

ø‘‘(F) a statement that the parents of a 
child with a disability have protection under 
the procedural safeguards of this part and, if 
this notice is not an initial referral for eval-
uation, the means by which a copy of a de-
scription of the procedural safeguards can be 
obtained; and 

ø‘‘(G) sources for parents to contact to ob-
tain assistance in understanding the provi-
sions of this part. 

ø‘‘(2) DUE PROCESS COMPLAINT NOTICE.— 
ø‘‘(A) IN GENERAL.—The due process com-

plaint notice required under subsection 
(b)(7)(A) shall be deemed to be sufficient un-
less the party receiving the notice notifies 
the hearing officer in writing that the party 
believes the notice has not met the require-
ments of that subsection. 

ø‘‘(B) TIMING.—The party sending a hearing 
officer notification under subparagraph (A) 
shall send the notification within 20 days of 
receiving the complaint. 

ø‘‘(C) DETERMINATION.—Within 5 days of re-
ceipt of the notification provided under sub-
paragraph (B), the hearing officer shall make 
a determination on the face of the notice of 
whether the notification meets the require-
ments of subsection (b)(7)(A). 

ø‘‘(d) PROCEDURAL SAFEGUARDS NOTICE.— 
ø‘‘(1) IN GENERAL.—A copy of the proce-

dural safeguards available to the parents of a 
child with a disability shall be given to the 
parents only 1 time a year, except that a 
copy also shall be given to the parents— 

ø‘‘(A) upon initial referral or parental re-
quest for evaluation; 

ø‘‘(B) upon registration of a complaint 
under subsection (b)(6); 

ø‘‘(C) at any individualized education pro-
gram meeting required in accordance with 
subsection (k)(1); and 

ø‘‘(D) upon request by a parent. 
ø‘‘(2) CONTENTS.—The procedural safe-

guards notice shall include a full explanation 
of the procedural safeguards, written in the 
native language of the parents, unless it 
clearly is not feasible to do so, and written 
in an easily understandable manner, avail-
able under this section and under regulations 
promulgated by the Secretary relating to— 

ø‘‘(A) independent educational evaluation; 
ø‘‘(B) prior written notice; 
ø‘‘(C) parental consent; 
ø‘‘(D) access to educational records; 
ø‘‘(E) opportunity to present complaints, 

including the time period in which to make 
those complaints; 

ø‘‘(F) the child’s placement during pend-
ency of due process proceedings; 

ø‘‘(G) procedures for students who are sub-
ject to placement in an interim alternative 
educational setting; 

ø‘‘(H) requirements for unilateral place-
ment by parents of children in private 
schools at public expense; 

ø‘‘(I) mediation; 
ø‘‘(J) due process hearings, including re-

quirements for disclosure of evaluation re-
sults and recommendations; 

ø‘‘(K) State-level appeals (if applicable in 
that State); 

ø‘‘(L) civil actions, including the time pe-
riod in which to file such actions; and 

ø‘‘(M) attorney’s fees. 
ø‘‘(e) MEDIATION.— 
ø‘‘(1) IN GENERAL.—Any State educational 

agency or local educational agency that re-
ceives assistance under this part shall ensure 
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that procedures are established and imple-
mented to allow parties to disputes involving 
any matter, including matters arising prior 
to the filing of a complaint pursuant to sub-
section (b)(6), to resolve such disputes 
through a mediation process. 

ø‘‘(2) REQUIREMENTS.—Such procedures 
shall meet the following requirements: 

ø‘‘(A) The procedures shall ensure that the 
mediation process— 

ø‘‘(i) is voluntary on the part of the par-
ties; 

ø‘‘(ii) is not used to deny or delay a par-
ent’s right to a due process hearing under 
subsection (f), or to deny any other rights af-
forded under this part; and 

ø‘‘(iii) is conducted by a qualified and im-
partial mediator who is trained in effective 
mediation techniques. 

ø‘‘(B) OPPORTUNITY TO MEET WITH A DISIN-
TERESTED PARTY.—A local educational agen-
cy or a State agency may establish proce-
dures to offer to parents who choose not to 
use the mediation process, an opportunity to 
meet, at a time and location convenient to 
the parents, with a disinterested party who 
is under contract with— 

ø‘‘(i) a parent training and information 
center or community parent resource center 
in the State established under section 671 or 
672; or 

ø‘‘(ii) an appropriate alternative dispute 
resolution entity, 

to encourage the use, and explain the bene-
fits, of the mediation process to the parents. 

ø‘‘(C) LIST OF QUALIFIED MEDIATORS.—The 
State shall maintain a list of individuals 
who are qualified mediators and knowledge-
able in laws and regulations relating to the 
provision of special education and related 
services. 

ø‘‘(D) COSTS.—The State shall bear the cost 
of the mediation process, including the costs 
of meetings described in subparagraph (B). 

ø‘‘(E) SCHEDULING AND LOCATION.—Each 
session in the mediation process shall be 
scheduled in a timely manner and shall be 
held in a location that is convenient to the 
parties to the dispute. 

ø‘‘(F) WRITTEN MEDIATION AGREEMENT.—An 
agreement reached by the parties to the dis-
pute in the mediation process shall be set 
forth in a written mediation agreement that 
is enforceable in any State court of com-
petent jurisdiction or in a district court of 
the United States. 

ø‘‘(G) MEDIATION DISCUSSIONS.—Discussions 
that occur during the mediation process 
shall be confidential and may not be used as 
evidence in any subsequent due process hear-
ings or civil proceedings, and the parties to 
the mediation process may be required to 
sign a confidentiality pledge prior to the 
commencement of such process. 

ø‘‘(f) IMPARTIAL DUE PROCESS HEARING.— 
ø‘‘(1) IN GENERAL.— 
ø‘‘(A) HEARING.—Whenever a complaint has 

been received under subsection (b)(6) or (k), 
the parents or the local educational agency 
involved in such complaint shall have an op-
portunity for an impartial due process hear-
ing, which shall be conducted by the State 
educational agency or by the local edu-
cational agency, as determined by State law 
or by the State educational agency. 

ø‘‘(B) OPPORTUNITY TO RESOLVE COM-
PLAINT.— 

ø‘‘(i) PRELIMINARY MEETING.—Prior to the 
opportunity for an impartial due process 
hearing under subparagraph (A), the local 
educational agency shall convene a meeting 
with the parents and the IEP Team— 

ø‘‘(I) within 15 days of receiving notice of 
the parents’ complaint; 

ø‘‘(II) which shall include a representative 
of the public agency who has decisionmaking 
authority on behalf of such agency; and 

ø‘‘(III) which may not include an attorney 
of the local educational agency unless the 
parent is accompanied by an attorney; and 

ø‘‘(IV) where the parents of the child dis-
cuss their complaint, and the specific issues 
that form the basis of the complaint, and the 
local educational agency is provided the op-
portunity to resolve the complaint, 
unless the parents and the local educational 
agency agree in writing to waive such meet-
ing, or agree to use the mediation process de-
scribed in subsection (e). 

ø‘‘(ii) HEARING.—If the local educational 
agency has not resolved the complaint to the 
satisfaction of the parents within 15 days of 
the receipt of the complaint, the due process 
hearing may occur, and all of the applicable 
timelines for a due process hearing under 
this part shall commence. 

ø‘‘(iii) WRITTEN SETTLEMENT AGREEMENT.— 
In the case that an agreement is reached to 
resolve the complaint at such meeting, the 
agreement shall be set forth in a written set-
tlement agreement that is enforceable in 
any State court of competent jurisdiction or 
in a district court of the United States and 
signed by both the parent and a representa-
tive of the public agency who has decision-
making authority on behalf of such agency. 

ø‘‘(2) DISCLOSURE OF EVALUATIONS AND REC-
OMMENDATIONS.— 

ø‘‘(A) IN GENERAL.—Not less than 5 busi-
ness days prior to a hearing conducted pur-
suant to paragraph (1), each party shall dis-
close to all other parties all evaluations 
completed by that date, and recommenda-
tions based on the offering party’s evalua-
tions, that the party intends to use at the 
hearing. 

ø‘‘(B) FAILURE TO DISCLOSE.—A hearing of-
ficer may bar any party that fails to comply 
with subparagraph (A) from introducing the 
relevant evaluation or recommendation at 
the hearing without the consent of the other 
party. 

ø‘‘(3) LIMITATIONS ON HEARING.— 
ø‘‘(A) PERSON CONDUCTING HEARING.—A 

hearing officer conducting a hearing pursu-
ant to paragraph (1)(A) shall, at a min-
imum— 

ø‘‘(i) not be— 
ø‘‘(I) an employee of the State educational 

agency or the local educational agency in-
volved in the education or care of the child; 
or 

ø‘‘(II) a person having a personal or profes-
sional interest that conflicts with the per-
son’s objectivity in the hearing; 

ø‘‘(ii) possess a fundamental understanding 
of this Act, Federal and State regulations 
pertaining to this Act, and interpretations of 
this Act by State and Federal courts; 

ø‘‘(iii) possess the knowledge and ability to 
conduct hearings in accordance with appro-
priate, standard legal practice; and 

ø‘‘(iv) possess the knowledge and ability to 
render and write decisions in accordance 
with appropriate, standard legal practice. 

ø‘‘(B) SUBJECT MATTER OF HEARING.—The 
party requesting the due process hearing 
shall not be allowed to raise issues at the 
due process hearing that were not raised in 
the notice filed under subsection (b)(7), un-
less the other party agrees otherwise. 

ø‘‘(C) RULE OF CONSTRUCTION.—Nothing in 
this section shall be construed to preclude a 
parent from filing a separate due process 
complaint on an issue separate from a due 
process complaint already filed. 

ø‘‘(D) STATUTE OF LIMITATIONS.—A parent 
or public agency shall request an impartial 
due process hearing within 2 years of the 
date the parent or public agency knew or 
should have known about the alleged action 
that forms the basis of the complaint, or, if 
the State has an explicit time limitation for 
requesting such a hearing under this part, in 
such time as the State law allows. 

ø‘‘(E) EXCEPTION TO THE STATUTE OF LIMITA-
TIONS.—The statute of limitations described 
in subparagraph (D) shall not apply if the 
parent was prevented from requesting the 
hearing due to— 

ø‘‘(i) failure of the local educational agen-
cy to provide prior written or procedural 
safeguards notices; 

ø‘‘(ii) false representations that the local 
educational agency was attempting to re-
solve the problem forming the basis of the 
complaint; or 

ø‘‘(iii) the local educational agency’s with-
holding of information from parents. 

ø‘‘(F) DECISION OF HEARING OFFICER.— 
ø‘‘(i) IN GENERAL.—Subject to clause (ii), a 

decision made by a hearing officer shall be 
made on substantive grounds based on a de-
termination of whether the child received a 
free appropriate public education. 

ø‘‘(ii) PROCEDURAL ISSUES.—In matters al-
leging a procedural violation, a hearing offi-
cer may find that a child did not receive a 
free appropriate public education only if the 
procedural inadequacies— 

ø‘‘(I) compromised the child’s right to an 
appropriate public education; 

ø‘‘(II) seriously hampered the parents’ op-
portunity to participate in the process; or 

ø‘‘(III) caused a deprivation of educational 
benefits. 

ø‘‘(iii) ENFORCEABILITY.—A decision made 
by the hearing officer is enforceable in any 
State court of competent jurisdiction or in a 
district court of the United States, unless ei-
ther party appeals such decision under the 
provision of subsection (g) or (i)(2). 

ø‘‘(G) RULE OF CONSTRUCTION.—Nothing in 
this section shall be construed to affect the 
right of a parent to file a complaint with the 
State educational agency. 

ø‘‘(g) APPEAL.—If the hearing required by 
subsection (f) is conducted by a local edu-
cational agency, any party aggrieved by the 
findings and decision rendered in such a 
hearing may appeal such findings and deci-
sion to the State educational agency. Such 
State educational agency shall conduct an 
impartial review of such decision. The officer 
conducting such review shall make an inde-
pendent decision upon completion of such re-
view. 

ø‘‘(h) SAFEGUARDS.—Any party to a hear-
ing conducted pursuant to subsection (f) or 
(k), or an appeal conducted pursuant to sub-
section (g), shall be accorded— 

ø‘‘(1) the right to be accompanied and ad-
vised by counsel and by individuals with spe-
cial knowledge or training with respect to 
the problems of children with disabilities; 

ø‘‘(2) the right to present evidence and con-
front, cross-examine, and compel the attend-
ance of witnesses; 

ø‘‘(3) the right to a written, or, at the op-
tion of the parents, electronic verbatim 
record of such hearing; and 

ø‘‘(4) the right to a written, or, at the op-
tion of the parents, electronic findings of 
fact and decisions, which findings and deci-
sions— 

ø‘‘(A) shall be made available to the public 
consistent with the requirements of section 
617(c) (relating to the confidentiality of data, 
information, and records); and 

ø‘‘(B) shall be transmitted to the advisory 
panel established pursuant to section 
612(a)(20). 

ø‘‘(i) ADMINISTRATIVE PROCEDURES.— 
ø‘‘(1) IN GENERAL.— 
ø‘‘(A) DECISION MADE IN HEARING.—A deci-

sion made in a hearing conducted pursuant 
to subsection (f) or (k) shall be final, except 
that any party involved in such hearing may 
appeal such decision under the provisions of 
subsection (g) and paragraph (2). 

ø‘‘(B) DECISION MADE AT APPEAL.—A deci-
sion made under subsection (g) shall be final, 
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except that any party may bring an action 
under paragraph (2). 

ø‘‘(2) RIGHT TO BRING CIVIL ACTION.— 
ø‘‘(A) IN GENERAL.—Any party aggrieved by 

the findings and decision made under sub-
section (f) or (k) who does not have the right 
to an appeal under subsection (g), and any 
party aggrieved by the findings and decision 
under this subsection, shall have the right to 
bring a civil action with respect to the com-
plaint presented pursuant to this section, 
which action may be brought in any State 
court of competent jurisdiction or in a dis-
trict court of the United States, without re-
gard to the amount in controversy. 

ø‘‘(B) LIMITATION.—The party bringing the 
action shall have 90 days from the date of 
the decision of the hearing officer to bring 
such an action, or, if the State has an ex-
plicit time limitation for bringing such ac-
tion under this part, in such time as the 
State law allows. 

ø‘‘(C) ADDITIONAL REQUIREMENTS.—In any 
action brought under this paragraph, the 
court— 

ø‘‘(i) shall receive the records of the ad-
ministrative proceedings; 

ø‘‘(ii) shall hear additional evidence at the 
request of a party; and 

ø‘‘(iii) basing its decision on the preponder-
ance of the evidence, shall grant such relief 
as the court determines is appropriate. 

ø‘‘(3) JURISDICTION OF DISTRICT COURTS; AT-
TORNEYS’ FEES.— 

ø‘‘(A) IN GENERAL.—The district courts of 
the United States shall have jurisdiction of 
actions brought under this section without 
regard to the amount in controversy. 

ø‘‘(B) AWARD OF ATTORNEYS’ FEES.—In any 
action or proceeding brought under this sec-
tion, the court, in its discretion, may award 
reasonable attorneys’ fees as part of the 
costs to the parents of a child with a dis-
ability who is the prevailing party. 

ø‘‘(C) DETERMINATION OF AMOUNT OF ATTOR-
NEYS’ FEES.—Fees awarded under this para-
graph shall be based on rates prevailing in 
the community in which the action or pro-
ceeding arose for the kind and quality of 
services furnished. No bonus or multiplier 
may be used in calculating the fees awarded 
under this subsection. 

ø‘‘(D) PROHIBITION OF ATTORNEYS’ FEES AND 
RELATED COSTS FOR CERTAIN SERVICES.— 

ø‘‘(i) IN GENERAL.—Attorneys’ fees may not 
be awarded and related costs may not be re-
imbursed in any action or proceeding under 
this section for services performed subse-
quent to the time of a written offer of settle-
ment to a parent if— 

ø‘‘(I) the offer is made within the time pre-
scribed by Rule 68 of the Federal Rules of 
Civil Procedure or, in the case of an adminis-
trative proceeding, at any time more than 10 
days before the proceeding begins; 

ø‘‘(II) the offer is not accepted within 10 
days; and 

ø‘‘(III) the court or administrative hearing 
officer finds that the relief finally obtained 
by the parents is not more favorable to the 
parents than the offer of settlement. 

ø‘‘(ii) IEP TEAM MEETINGS.—Attorneys’ fees 
may not be awarded relating to any meeting 
of the IEP Team unless such meeting is con-
vened as a result of an administrative pro-
ceeding or judicial action, or, at the discre-
tion of the State, for a mediation described 
in subsection (e). 

ø‘‘(iii) OPPORTUNITY TO RESOLVE COM-
PLAINTS.—A meeting conducted pursuant to 
subsection (f)(1)(B)(i) shall not be consid-
ered— 

ø‘‘(I) a meeting convened as a result of an 
administrative hearing or judicial action; or 

ø‘‘(II) an administrative hearing or judicial 
action for purposes of this paragraph. 

ø‘‘(E) EXCEPTION TO PROHIBITION ON ATTOR-
NEYS’ FEES AND RELATED COSTS.—Notwith-

standing subparagraph (D), an award of at-
torneys’ fees and related costs may be made 
to a parent who is the prevailing party and 
who was substantially justified in rejecting 
the settlement offer. 

ø‘‘(F) REDUCTION IN AMOUNT OF ATTORNEYS’ 
FEES.—Except as provided in subparagraph 
(G), whenever the court finds that— 

ø‘‘(i) the parent, or the parent’s attorney, 
during the course of the action or pro-
ceeding, unreasonably protracted the final 
resolution of the controversy; 

ø‘‘(ii) the amount of the attorneys’ fees 
otherwise authorized to be awarded unrea-
sonably exceeds the hourly rate prevailing in 
the community for similar services by attor-
neys of reasonably comparable skill, reputa-
tion, and experience; 

ø‘‘(iii) the time spent and legal services 
furnished were excessive considering the na-
ture of the action or proceeding; or 

ø‘‘(iv) the attorney representing the parent 
did not provide to the local educational 
agency the appropriate information in the 
notice of the complaint described in sub-
section (b)(7)(A), 

the court shall reduce, accordingly, the 
amount of the attorneys’ fees awarded under 
this section. 

ø‘‘(G) EXCEPTION TO REDUCTION IN AMOUNT 
OF ATTORNEYS’ FEES.—The provisions of sub-
paragraph (F) shall not apply in any action 
or proceeding if the court finds that the 
State or local educational agency unreason-
ably protracted the final resolution of the 
action or proceeding or there was a violation 
of this section. 

ø‘‘(j) MAINTENANCE OF CURRENT EDU-
CATIONAL PLACEMENT.—Except as provided in 
subsection (k)(4), during the pendency of any 
proceedings conducted pursuant to this sec-
tion, unless the State or local educational 
agency and the parents otherwise agree, the 
child shall remain in the then-current edu-
cational placement of such child, or, if ap-
plying for initial admission to a public 
school, shall, with the consent of the par-
ents, be placed in the public school program 
until all such proceedings have been com-
pleted. 

ø‘‘(k) PLACEMENT IN ALTERNATIVE EDU-
CATIONAL SETTING.— 

ø‘‘(1) AUTHORITY OF SCHOOL PERSONNEL.— 
ø‘‘(A) IN GENERAL.—School personnel under 

this section may order a change in the place-
ment of a child with a disability who vio-
lates a code of student conduct to an appro-
priate interim alternative educational set-
ting, another setting, or suspension, for not 
more than 10 school days (to the extent such 
alternatives are applied to children without 
disabilities). 

ø‘‘(B) ADDITIONAL AUTHORITY.—If school 
personnel seek to order a change in place-
ment that would exceed 10 school days and 
the behavior that gave rise to the violation 
of the school code is determined not to be a 
manifestation of the child’s disability pursu-
ant to subparagraph (C), the relevant dis-
ciplinary procedures applicable to children 
without disabilities may be applied to the 
child in the same manner in which the proce-
dures would be applied to children without 
disabilities, except as provided in section 
612(a)(1). 

ø‘‘(C) MANIFESTATION DETERMINATION.— 
ø‘‘(i) IN GENERAL.—Except as provided in 

subparagraphs (A) and (D), within 10 school 
days of any decision to change the placement 
of a child with a disability because of a vio-
lation of a code of student conduct, the IEP 
Team shall review all relevant information 
in the student’s file, any information pro-
vided by the parents, and teacher observa-
tions, to determine— 

ø‘‘(I) if the conduct in question was the re-
sult of the child’s disability; or 

ø‘‘(II) if the conduct in question resulted 
from the failure to implement the IEP or de-
velop and implement behavioral interven-
tions as required by section 614(d)(3)(B)(i). 

ø‘‘(ii) MANIFESTATION.—If the IEP Team de-
termines that either subclause (I) or (II) of 
clause (i) is applicable for the child, the con-
duct shall be determined to be a manifesta-
tion of the child’s disability. 

ø‘‘(D) SPECIAL CIRCUMSTANCES.—In cases 
where a child carries or possesses a weapon 
at school or a school function, possesses or 
uses drugs or sells or solicits the sale of 
drugs while at school or a school function, or 
has committed serious bodily injury upon 
another person while at school or at a school 
function, school personnel may remove a 
student to an interim alternative edu-
cational setting for not more than 45 school 
days, without regard to whether the behav-
ior is determined to be a manifestation of 
the child’s disability. 

ø‘‘(E) SERVICES.—A child with a disability 
who is removed from the child’s current 
placement under subparagraph (B) or (D) 
shall— 

ø‘‘(i) continue to receive educational serv-
ices pursuant to section 612(a)(1), so as to en-
able the child to continue to participate in 
the general education curriculum, although 
in another setting, and to progress toward 
meeting the goals set out in the child’s IEP; 
and 

ø‘‘(ii) receive behavioral intervention serv-
ices as described in section 614(d)(3)(B)(i) de-
signed to address the behavior violation so 
that the violation does not recur. 

ø‘‘(2) DETERMINATION OF SETTING.—The al-
ternative educational setting shall be deter-
mined by the IEP Team. 

ø‘‘(3) APPEAL.— 
ø‘‘(A) IN GENERAL.—The parent of a child 

with a disability who disagrees with any de-
cision regarding disciplinary action, place-
ment, or the manifestation determination 
under this subsection may request a hearing. 

ø‘‘(B) AUTHORITY OF HEARING OFFICER.— 
ø‘‘(i) IN GENERAL.—If a parent of a child 

with a disability disagrees with a decision as 
described in subparagraph (A), the hearing 
officer may determine whether the decision 
regarding such action was appropriate. 

ø‘‘(ii) CHANGE OF PLACEMENT ORDER.—A 
hearing officer under this section may order 
a change in placement of a child with a dis-
ability to an appropriate interim alternative 
educational setting for not more than 45 
school days if the hearing officer determines 
that maintaining the current placement of 
such child is substantially likely to result in 
injury to the child or to others. 

ø‘‘(4) PLACEMENT DURING APPEALS.—When a 
parent requests a hearing regarding a dis-
ciplinary procedure described in paragraph 
(1)(B) or challenges the interim alternative 
educational setting or manifestation deter-
mination— 

ø‘‘(A) the child shall remain in the interim 
alternative educational setting pending the 
decision of the hearing officer or until the 
expiration of the time period provided for in 
paragraph (1)(B), whichever occurs first, un-
less the parent and the State or local edu-
cational agency agree otherwise; and 

ø‘‘(B) the State or local educational agency 
shall arrange for an expedited hearing which 
shall occur within 20 school days of the date 
the hearing is requested. 

ø‘‘(5) PROTECTIONS FOR CHILDREN NOT YET 
ELIGIBLE FOR SPECIAL EDUCATION AND RE-
LATED SERVICES.— 

ø‘‘(A) IN GENERAL.—A child who has not 
been determined to be eligible for special 
education and related services under this 
part and who has engaged in behavior that 
violates a code of student conduct, may as-
sert any of the protections provided for in 
this part if the local educational agency had 
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knowledge (as determined in accordance 
with this paragraph) that the child was a 
child with a disability before the behavior 
that precipitated the disciplinary action oc-
curred. 

ø‘‘(B) BASIS OF KNOWLEDGE.—A local edu-
cational agency shall be deemed to have 
knowledge that a child is a child with a dis-
ability if, before the behavior that precip-
itated the disciplinary action occurred— 

ø‘‘(i) the parent of the child has expressed 
concern in writing (unless the parent is illit-
erate or has a disability that prevents com-
pliance with the requirements contained in 
this clause) to personnel of the appropriate 
educational agency that the child is in need 
of special education and related services; 

ø‘‘(ii) the parent of the child has requested 
an evaluation of the child pursuant to sec-
tion 614; 

ø‘‘(iii) the teacher of the child, or other 
personnel of the local educational agency, 
has expressed concern about a pattern of be-
havior demonstrated by the child, to the di-
rector of special education of such agency or 
to other administrative personnel of the 
agency; or 

ø‘‘(iv) the child has engaged in a pattern of 
behavior that should have alerted personnel 
of the local educational agency that the 
child may be in need of special education and 
related services. 

ø‘‘(C) EXCEPTION.—A local educational 
agency shall not be deemed to have knowl-
edge that the child has a disability if the 
parent of the child has not agreed to allow 
an evaluation of the child pursuant to sec-
tion 614. 

ø‘‘(D) CONDITIONS THAT APPLY IF NO BASIS 
OF KNOWLEDGE.— 

ø‘‘(i) IN GENERAL.—If a local educational 
agency does not have knowledge that a child 
is a child with a disability (in accordance 
with subparagraph (B) or (C)) prior to taking 
disciplinary measures against the child, the 
child may be subjected to disciplinary meas-
ures applied to children without disabilities 
who engaged in comparable behaviors con-
sistent with clause (ii). 

ø‘‘(ii) LIMITATIONS.—If a request is made 
for an evaluation of a child during the time 
period in which the child is subjected to dis-
ciplinary measures under paragraph (1), the 
evaluation shall be conducted in an expe-
dited manner. If the child is determined to 
be a child with a disability, taking into con-
sideration information from the evaluation 
conducted by the agency and information 
provided by the parents, the agency shall 
provide special education and related serv-
ices in accordance with this part, except 
that, pending the results of the evaluation, 
the child shall remain in the educational 
placement determined by school authorities. 

ø‘‘(6) REFERRAL TO AND ACTION BY LAW EN-
FORCEMENT AND JUDICIAL AUTHORITIES.— 

ø‘‘(A) CONSTRUCTION.—Nothing in this part 
shall be construed to prohibit an agency 
from reporting a crime committed by a child 
with a disability to appropriate authorities 
or to prevent State law enforcement and ju-
dicial authorities from exercising their re-
sponsibilities with regard to the application 
of Federal and State law to crimes com-
mitted by a child with a disability. 

ø‘‘(B) TRANSMITTAL OF RECORDS.—An agen-
cy reporting a crime committed by a child 
with a disability shall ensure that copies of 
the special education and disciplinary 
records of the child are transmitted for con-
sideration by the appropriate authorities to 
whom the agency reports the crime. 

ø‘‘(7) DEFINITIONS.—For purposes of this 
subsection, the following definitions apply: 

ø‘‘(A) DRUG.—The term ‘drug’— 
ø‘‘(i) means a drug or other substance iden-

tified under schedules I, II, III, IV, or V in 

section 202(c) of the Controlled Substances 
Act (21 U.S.C. 812(c)); and 

ø‘‘(ii) does not include such a substance 
that is legally possessed or used under the 
supervision of a licensed health-care profes-
sional or that is legally possessed or used 
under any other authority under that Act or 
under any other provision of Federal law. 

ø‘‘(B) WEAPON.—The term ‘weapon’ has the 
meaning given the term ‘dangerous weapon’ 
under section 930(g)(2) of title 18, United 
States Code. 

ø‘‘(C) SERIOUS BODILY INJURY.—The term 
‘serious bodily injury’ has the meaning given 
the term ‘serious bodily injury’ under para-
graph (3) of subsection (h) of section 1365 of 
title 18, United States Code. 

ø‘‘(l) RULE OF CONSTRUCTION.—Nothing in 
this title shall be construed to restrict or 
limit the rights, procedures, and remedies 
available under the Constitution, the Ameri-
cans with Disabilities Act of 1990, title V of 
the Rehabilitation Act of 1973, or other Fed-
eral laws protecting the rights of children 
with disabilities, except that before the fil-
ing of a civil action under such laws seeking 
relief that is also available under this part, 
the procedures under subsections (f) and (g) 
shall be exhausted to the same extent as 
would be required had the action been 
brought under this part. 

ø‘‘(m) TRANSFER OF PARENTAL RIGHTS AT 
AGE OF MAJORITY.— 

ø‘‘(1) IN GENERAL.—A State that receives 
amounts from a grant under this part may 
provide that, when a child with a disability 
reaches the age of majority under State law 
(except for a child with a disability who has 
been determined to be incompetent under 
State law)— 

ø‘‘(A) the public agency shall provide any 
notice required by this section to both the 
individual and the parents; 

ø‘‘(B) all other rights accorded to parents 
under this part transfer to the child; 

ø‘‘(C) the agency shall notify the indi-
vidual and the parents of the transfer of 
rights; and 

ø‘‘(D) all rights accorded to parents under 
this part transfer to children who are incar-
cerated in an adult or juvenile Federal, 
State, or local correctional institution. 

ø‘‘(2) SPECIAL RULE.—If, under State law, a 
child with a disability who has reached the 
age of majority under State law, who has not 
been determined to be incompetent, but who 
is determined not to have the ability to pro-
vide informed consent with respect to the 
educational program of the child, the State 
shall establish procedures for appointing the 
parent of the child, or if the parent is not 
available, another appropriate individual, to 
represent the educational interests of the 
child throughout the period of eligibility of 
the child under this part. 
ø‘‘SEC. 616. MONITORING, TECHNICAL ASSIST-

ANCE, AND ENFORCEMENT. 
ø‘‘(a) FEDERAL AND STATE MONITORING.— 
ø‘‘(1) IN GENERAL.—The Secretary shall— 
ø‘‘(A) monitor implementation of this Act 

through— 
ø‘‘(i) oversight of the States’ exercise of 

general supervision, as required in section 
612(a)(11); and 

ø‘‘(ii) the system of indicators, described in 
subsection (b)(2); 

ø‘‘(B) enforce this Act in accordance with 
subsection (c); and 

ø‘‘(C) require States to monitor implemen-
tation of this Act by local educational agen-
cies and enforce this Act in accordance with 
paragraph (3) of this subsection and sub-
section (c). 

ø‘‘(2) FOCUSED MONITORING.—The primary 
focus of Federal and State monitoring ac-
tivities described in paragraph (1) shall be on 
improving educational results and functional 
outcomes for all children with disabilities, 

while ensuring compliance with program re-
quirements, with a particular emphasis on 
those requirements that are most closely re-
lated to improving educational results for 
children with disabilities. 

ø‘‘(3) MONITORING PRIORITIES.—The Sec-
retary shall monitor, and shall require 
States to monitor, the following priority 
areas: 

ø‘‘(A) Provision of a free appropriate public 
education in the least restrictive environ-
ment. 

ø‘‘(B) Provision of transition services, as 
defined in section 602(32). 

ø‘‘(C) State exercise of general supervisory 
authority, including the effective use of 
complaint resolution and mediation. 

ø‘‘(D) Overrepresentation of racial and eth-
nic groups in special education and related 
services, to the extent the overrepresenta-
tion is the result of inappropriate policies, 
procedures, and practices. 

ø‘‘(4) PERMISSIVE AREAS OF REVIEW.—The 
Secretary may examine other relevant infor-
mation and data, including data provided by 
States under section 618, and data from the 
State’s compliance plan under subsection 
(b)(2)(C). 

ø‘‘(b) INDICATORS.— 
ø‘‘(1) SYSTEM.—The Secretary shall imple-

ment and administer a system of required in-
dicators as described in paragraph (2) that 
measures the progress of States in improving 
their performance under this Act. 

ø‘‘(2) INDICATORS.— 
ø‘‘(A) IN GENERAL.—Using the performance 

indicators established by States under sec-
tion 612(a)(15), the Secretary shall review— 

ø‘‘(i) the performance of children with dis-
abilities in the State on assessments, includ-
ing alternate assessments, dropout rates, 
and graduation rates, which for purposes of 
this paragraph means the number and per-
centage of students with disabilities who 
graduate with a regular diploma within the 
number of years specified in a student’s IEP; 
and 

ø‘‘(ii) the performance of children with dis-
abilities in the State on assessments, includ-
ing alternate assessments, dropout rates, 
and graduation rates, as compared to the 
performance and rates for all children. 

ø‘‘(B) SECRETARY’S ASSESSMENT.—Based on 
that review and a review of the State’s com-
pliance plan under subparagraph (C), the 
Secretary shall assess the State’s progress in 
improving educational results for children 
with disabilities. 

ø‘‘(C) STATE COMPLIANCE PLAN.—Not later 
than 1 year after the date of the enactment 
of the Individuals with Disabilities Edu-
cation Improvement Act of 2003, each State 
shall have in place a compliance plan devel-
oped in collaboration with the Secretary. 
Each State’s compliance plan shall— 

ø‘‘(i) include benchmarks to measure con-
tinuous progress on the priority areas de-
scribed in subsection (a)(3); 

ø‘‘(ii) describe strategies the State will use 
to achieve the benchmarks; and 

ø‘‘(iii) be approved by the Secretary. 
ø‘‘(3) DATA COLLECTION AND ANALYSIS.—The 

Secretary shall— 
ø‘‘(A) review the data collection and anal-

ysis capacity of States to ensure that data 
and information determined necessary for 
implementation of this subsection is col-
lected, analyzed, and accurately reported to 
the Secretary; and 

ø‘‘(B) provide technical assistance to im-
prove the capacity of States to meet these 
data collection requirements. 

ø‘‘(c) COMPLIANCE AND ENFORCEMENT.— 
ø‘‘(1) IN GENERAL.—The Secretary shall ex-

amine relevant State information and data 
annually, to determine whether the State is 
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making satisfactory progress toward improv-
ing educational results for children with dis-
abilities using the indicators described in 
subsection (b)(2)(A) and the benchmarks es-
tablished in the State compliance plan under 
subsection (b)(2)(C), and is in compliance 
with the provisions of this Act. 

ø‘‘(2) LACK OF SATISFACTORY PROGRESS BY A 
STATE.— 

ø‘‘(A) IN GENERAL.—If after examining 
data, as provided in subsection (b)(2) (A) and 
(C), the Secretary determines that a State 
failed to make satisfactory progress in meet-
ing the indicators described in subsection 
(b)(2)(A) or has failed to meet the bench-
marks described in subsection (b)(2)(C) for 2 
consecutive years after the State has devel-
oped its compliance plan, the Secretary shall 
notify the State that the State has failed to 
make satisfactory progress, and shall take 1 
or more of the following actions: 

ø‘‘(i) Direct the use of State level funds for 
technical assistance, services, or other ex-
penditures to ensure that the State resolves 
the area or areas of unsatisfactory progress. 

ø‘‘(ii) Withhold not less than 20, but not 
more than 50, percent of the State’s funds for 
State administration and activities for the 
fiscal year under section 611(e), after pro-
viding the State the opportunity to show 
cause why the withholding should not occur, 
until the Secretary determines that suffi-
cient progress has been made in improving 
educational results for children with disabil-
ities. 

ø‘‘(B) ADDITIONAL SECRETARIAL ACTION.—If, 
at the end of the 5th year after the Secretary 
has approved the compliance plan that the 
State has developed under subsection 
(b)(2)(C), the Secretary determines that a 
State failed to meet the benchmarks in the 
State compliance plan and make satisfac-
tory progress in improving educational re-
sults for children with disabilities pursuant 
to the indicators described in subsection 
(b)(2)(A), the Secretary shall take 1 or more 
of the following actions: 

ø‘‘(i) Seek to recover funds under section 
452 of the General Education Provisions Act. 

ø‘‘(ii) After providing reasonable notice 
and an opportunity for a hearing to the 
State educational agency involved, withhold, 
in whole or in part, any further payments to 
the State under this part pursuant to sub-
section (c)(5). 

ø‘‘(iii) After providing reasonable notice 
and an opportunity for a hearing to the 
State educational agency involved, refer the 
matter for appropriate enforcement action, 
which may include referral to the Depart-
ment of Justice. 

ø‘‘(iv) Pending the outcome of any hearing 
to withhold payments under clause (ii), the 
Secretary may suspend payments to a recipi-
ent, suspend the authority of the recipient to 
obligate Federal funds, or both, after such 
recipient has been given reasonable notice 
and an opportunity to show cause why future 
payments or authority to obligate Federal 
funds should not be suspended. 

ø‘‘(C) SUBSTANTIAL NONCOMPLIANCE.—Not-
withstanding subparagraph (B), at any time 
that the Secretary determines that a State 
is not in substantial compliance with any 
provision of this part or that there is a sub-
stantial failure to comply with any condi-
tion of a local agency’s or State agency’s eli-
gibility under this part, the Secretary shall 
take 1 or more of the following actions: 

ø‘‘(i) Request that the State prepare a cor-
rective action plan or improvement plan if 
the Secretary determines that the State 
should be able to correct the problem within 
1 year. 

ø‘‘(ii) Identify the State as a high-risk 
grantee and impose special conditions on the 
State’s grant under this part. 

ø‘‘(iii) Require the State to enter into a 
compliance agreement under section 457 of 
the General Education Provisions Act, if the 
Secretary has reason to believe that the 
State cannot correct the problem within 1 
year. 

ø‘‘(iv) Recovery of funds under section 452 
of the General Education Provisions Act. 

ø‘‘(v) After providing reasonable notice and 
an opportunity for a hearing to the State 
educational agency involved, withhold, in 
whole or in part, any further payments to 
the State under this part. 

ø‘‘(vi) After providing reasonable notice 
and an opportunity for a hearing to the 
State educational agency involved, refer the 
matter for appropriate enforcement action, 
which may include referral to the Depart-
ment of Justice. 

ø‘‘(vii) Pending the outcome of any hearing 
to withhold payments under clause (v), the 
Secretary may suspend payments to a recipi-
ent, suspend the authority of the recipient to 
obligate Federal funds, or both, after such 
recipient has been given reasonable notice 
and an opportunity to show cause why future 
payments or authority to obligate Federal 
funds should not be suspended. 

ø‘‘(3) EGREGIOUS NONCOMPLIANCE.—At any 
time that the Secretary determines that a 
State is in egregious noncompliance or is 
willfully disregarding the provisions of this 
Act, the Secretary shall take such additional 
enforcement actions as the Secretary deter-
mines to be appropriate from among those 
actions specified in paragraph (2)(C), and, ad-
ditionally, may impose 1 or more of the fol-
lowing sanctions upon that State: 

ø‘‘(A) Institute a cease and desist action 
under section 456 of the General Education 
Provisions Act. 

ø‘‘(B) Refer the case to the Office of the In-
spector General. 

ø‘‘(4) REPORT TO CONGRESS.—The Secretary 
shall report to Congress within 30 days of 
taking enforcement action pursuant to para-
graph (2) (B) or (C), or (3), on the specific ac-
tion taken and the reasons why enforcement 
action was taken. 

ø‘‘(5) NATURE OF WITHHOLDING.—If the Sec-
retary withholds further payments under 
paragraphs (2)(B)(ii) and (2)(C)(v), the Sec-
retary may determine that such withholding 
will be limited to programs or projects, or 
portions thereof, affected by the failure, or 
that the State educational agency shall not 
make further payments under this part to 
specified local educational agencies or State 
agencies affected by the failure. Until the 
Secretary is satisfied that there is no longer 
any failure to make satisfactory progress as 
specified in paragraph (2)(B), or to comply 
with the provisions of this part, as specified 
in paragraph (2)(C), payments to the State 
under this part shall be withheld in whole or 
in part, or payments by the State edu-
cational agency under this part shall be lim-
ited to local educational agencies and State 
agencies whose actions did not cause or were 
not involved in the failure, as the case may 
be. Any State educational agency, State 
agency, or local educational agency that has 
received notice under paragraph (2)(B) or 
(2)(C) shall, by means of a public notice, take 
such measures as may be necessary to bring 
the pendency of an action pursuant to this 
subsection to the attention of the public 
within the jurisdiction of such agency. 

ø‘‘(6) JUDICIAL REVIEW.— 
ø‘‘(A) IN GENERAL.—If any State is dissatis-

fied with the Secretary’s final action with 
respect to the eligibility of the State under 
section 612, such State may, not later than 60 
days after notice of such action, file with the 
United States court of appeals for the circuit 
in which such State is located a petition for 
review of that action. A copy of the petition 
shall be forthwith transmitted by the clerk 

of the court to the Secretary. The Secretary 
thereupon shall file in the court the record 
of the proceedings upon which the Sec-
retary’s action was based, as provided in sec-
tion 2112 of title 28, United States Code. 

ø‘‘(B) JURISDICTION; REVIEW BY UNITED 
STATES SUPREME COURT.—Upon the filing of 
such petition, the court shall have jurisdic-
tion to affirm the action of the Secretary or 
to set it aside, in whole or in part. The judg-
ment of the court shall be subject to review 
by the Supreme Court of the United States 
upon certiorari or certification as provided 
in section 1254 of title 28, United States 
Code. 

ø‘‘(C) STANDARD OF REVIEW.—The findings 
of fact by the Secretary, if supported by sub-
stantial evidence, shall be conclusive, but 
the court, for good cause shown, may remand 
the case to the Secretary to take further evi-
dence, and the Secretary may thereupon 
make new or modified findings of fact and 
may modify the Secretary’s previous action, 
and shall file in the court the record of the 
further proceedings. Such new or modified 
findings of fact shall likewise be conclusive 
if supported by substantial evidence. 

ø‘‘(d) DIVIDED STATE AGENCY RESPONSI-
BILITY.—For purposes of this section, where 
responsibility for ensuring that the require-
ments of this part are met with respect to 
children with disabilities who are convicted 
as adults under State law and incarcerated 
in adult prisons is assigned to a public agen-
cy other than the State educational agency 
pursuant to section 612(a)(11)(C), the Sec-
retary, in instances where the Secretary 
finds that the failure to comply substan-
tially with the provisions of this part are re-
lated to a failure by the public agency, shall 
take appropriate corrective action to ensure 
compliance with this part, except that— 

ø‘‘(1) any reduction or withholding of pay-
ments to the State shall be proportionate to 
the total funds allotted under section 611 to 
the State as the number of eligible children 
with disabilities in adult prisons under the 
supervision of the other public agency is pro-
portionate to the number of eligible individ-
uals with disabilities in the State under the 
supervision of the State educational agency; 
and 

ø‘‘(2) any withholding of funds under para-
graph (1) shall be limited to the specific 
agency responsible for the failure to comply 
with this part. 

ø‘‘(e) STATE AND LOCAL MONITORING.— 
ø‘‘(1) IN GENERAL.—The State educational 

agency shall monitor and enforce implemen-
tation of this Act, implement a system of 
monitoring the benchmarks in the State’s 
compliance plan under subsection (b)(2)(C), 
and require local educational agencies to 
monitor and enforce implementation of this 
Act. 

ø‘‘(2) ADDITIONAL ENFORCEMENT OPTIONS.—If 
a State educational agency determines that 
a local educational agency is not meeting 
the requirements of this part, including the 
benchmarks in the State’s compliance plan, 
the State educational agency shall prohibit 
the local educational agency from treating 
funds received under this part as local funds 
under section 613(a)(2)(C) for any fiscal year. 
ø‘‘SEC. 617. ADMINISTRATION. 

ø‘‘(a) RESPONSIBILITIES OF SECRETARY.— 
The Secretary shall— 

ø‘‘(1) cooperate with, and (directly or by 
grant or contract) furnish technical assist-
ance necessary to, a State in matters relat-
ing to— 

ø‘‘(A) the education of children with dis-
abilities; and 

ø‘‘(B) carrying out this part; and 
ø‘‘(2) provide short-term training programs 

and institutes. 
ø‘‘(b) RULES AND REGULATIONS.—In car-

rying out the provisions of this part, the 
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Secretary shall issue regulations under this 
Act only to the extent that such regulations 
are necessary to ensure that there is compli-
ance with the specific requirements of this 
Act. 

ø‘‘(c) CONFIDENTIALITY.—The Secretary 
shall take appropriate action, in accordance 
with section 444 of the General Education 
Provisions Act (20 U.S.C. 1232g), to assure the 
protection of the confidentiality of any per-
sonally identifiable data, information, and 
records collected or maintained by the Sec-
retary and by State and local educational 
agencies pursuant to this part. 

ø‘‘(d) PERSONNEL.—The Secretary is au-
thorized to hire qualified personnel nec-
essary to carry out the Secretary’s duties 
under subsection (a) and under sections 618, 
661, and 664, without regard to the provisions 
of title 5, United States Code, relating to ap-
pointments in the competitive service and 
without regard to chapter 51 and subchapter 
III of chapter 53 of such title relating to clas-
sification and general schedule pay rates, ex-
cept that not more than 20 such personnel 
shall be employed at any 1 time. 

ø‘‘(e) MODEL FORMS.—Not later than the 
date that the Secretary publishes final regu-
lations under this Act, to implement amend-
ments made by the Individuals with Disabil-
ities Education Improvement Act of 2003, the 
Secretary shall publish and disseminate 
widely to States, local educational agencies, 
and parent and community training and in-
formation centers— 

ø‘‘(1) a model IEP form; 
ø‘‘(2) a model form of the notice of proce-

dural safeguards described in section 615(d); 
and 

ø‘‘(3) a model form of the prior written no-
tice described in section 615 (b)(3) and (c)(1) 
that is consistent with the requirements of 
this part and is sufficient to meet such re-
quirements. 
ø‘‘SEC. 618. PROGRAM INFORMATION. 

ø‘‘(a) IN GENERAL.—Each State that re-
ceives assistance under this part, and the 
Secretary of the Interior, shall provide data 
each year to the Secretary of Education on— 

ø‘‘(1)(A)—the number and percentage of 
children with disabilities, by race, ethnicity, 
limited English proficiency status, and dis-
ability category, who are receiving a free ap-
propriate public education; 

ø‘‘(B) the number and percentage of chil-
dren with disabilities, by race, ethnicity, and 
limited English proficiency status who are 
receiving early intervention services; 

ø‘‘(C) the number and percentage of chil-
dren with disabilities, by race, ethnicity, 
limited English proficiency status, and dis-
ability category, who are participating in 
regular education; 

ø‘‘(D) the number and percentage of chil-
dren with disabilities, by race, ethnicity, 
limited English proficiency status, and dis-
ability category, who are in separate classes, 
separate schools or facilities, or public or 
private residential facilities; 

ø‘‘(E) the number and percentage of chil-
dren with disabilities, by race, ethnicity, 
limited English proficiency status, and dis-
ability category, who, for each year of age 
from age 14 through 21, stopped receiving 
special education and related services be-
cause of program completion or other rea-
sons, and the reasons why those children 
stopped receiving special education and re-
lated services; 

ø‘‘(F) the number and percentage of chil-
dren with disabilities, by race, and ethnicity, 
who, from birth through age 2, stopped re-
ceiving early intervention services because 
of program completion or for other reasons; 

ø‘‘(G)(i) the number and percentage of chil-
dren with disabilities, by race, ethnicity, 
limited English proficiency status, and dis-

ability category, who are removed to an in-
terim alternative educational setting under 
section 615(k)(1); 

ø‘‘(ii) the acts or items precipitating those 
removals; and 

ø‘‘(iii) the number of children with disabil-
ities who are subject to long-term suspen-
sions or expulsions; 

ø‘‘(H) the incidence and duration of dis-
ciplinary actions by race, ethnicity, limited 
English proficiency status, and disability 
category, of children with disabilities, in-
cluding suspensions of 1 day or more; 

ø‘‘(I) the number and percentage of chil-
dren with disabilities who are removed to al-
ternative educational settings or expelled as 
compared to children without disabilities 
who are removed to alternative educational 
settings or expelled; 

ø‘‘(J) the number of due process complaints 
filed under section 615 and the number of 
hearings conducted; 

ø‘‘(K) the number of hearings requested 
under section 615(k) and the number of 
changes in placements ordered as a result of 
those hearings; 

ø‘‘(L) the number of hearings requested 
under section 615(k)(3)(B) and the number of 
changes in placements ordered as a result of 
those hearings; and 

ø‘‘(M) the number of mediations held and 
the number of settlement agreements 
reached through such mediations; 

ø‘‘(2) the number and percentage of infants 
and toddlers, by race, and ethnicity, who are 
at risk of having substantial developmental 
delays (as defined in section 632), and who 
are receiving early intervention services 
under part C; and 

ø‘‘(3) any other information that may be 
required by the Secretary. 

ø‘‘(b) TECHNICAL ASSISTANCE.—The Sec-
retary may provide technical assistance to 
States to ensure compliance with the data 
collection and reporting requirements under 
this Act. 

ø‘‘(c) DISPROPORTIONALITY.— 
ø‘‘(1) IN GENERAL.—Each State that re-

ceives assistance under this part, and the 
Secretary of the Interior, shall provide for 
the collection and examination of data to de-
termine if significant disproportionality 
based on race is occurring in the State with 
respect to— 

ø‘‘(A) the identification of children as chil-
dren with disabilities, including the identi-
fication of children as children with disabil-
ities in accordance with a particular impair-
ment described in section 602(3); 

ø‘‘(B) the placement in particular edu-
cational settings of such children; and 

ø‘‘(C) the incidence, duration, and type of 
disciplinary actions, including suspensions 
and expulsions. 

ø‘‘(2) REVIEW AND REVISION OF POLICIES, 
PRACTICES, AND PROCEDURES.—In the case of a 
determination of significant 
disproportionality with respect to the identi-
fication of children as children with disabil-
ities, or the placement in particular edu-
cational settings of such children, in accord-
ance with paragraph (1), the State or the 
Secretary of the Interior, as the case may be, 
shall provide for the review and, if appro-
priate, revision of the policies, procedures, 
and practices used in such identification or 
placement to ensure that such policies, pro-
cedures, and practices comply with the re-
quirements of this Act. 

ø‘‘SEC. 619. PRESCHOOL GRANTS. 

ø‘‘(a) IN GENERAL.—The Secretary shall 
provide grants under this section to assist 
States to provide special education and re-
lated services, in accordance with this part— 

ø‘‘(1) to children with disabilities aged 3 
through 5, inclusive; and 

ø‘‘(2) at the State’s discretion, to 2-year- 
old children with disabilities who will turn 3 
during the school year. 

ø‘‘(b) ELIGIBILITY.—A State shall be eligi-
ble for a grant under this section if such 
State— 

ø‘‘(1) is eligible under section 612 to receive 
a grant under this part; and 

ø‘‘(2) makes a free appropriate public edu-
cation available to all children with disabil-
ities, aged 3 through 5, residing in the State. 

ø‘‘(c) ALLOCATIONS TO STATES.— 
ø‘‘(1) IN GENERAL.—The Secretary shall al-

locate the amount made available to carry 
out this section for a fiscal year among the 
States in accordance with paragraph (2) or 
(3), as the case may be. 

ø‘‘(2) INCREASE IN FUNDS.—If the amount 
available for allocations to States under 
paragraph (1) is equal to or greater than the 
amount allocated to the States under this 
section for the preceding fiscal year, those 
allocations shall be calculated as follows: 

ø‘‘(A) ALLOCATION.— 
ø‘‘(i) IN GENERAL.—Except as provided in 

subparagraph (B), the Secretary shall— 
ø‘‘(I) allocate to each State the amount the 

State received under this section for fiscal 
year 1997; 

ø‘‘(II) allocate 85 percent of any remaining 
funds to States on the basis of the States’ 
relative populations of children aged 3 
through 5; and 

ø‘‘(III) allocate 15 percent of those remain-
ing funds to States on the basis of the 
States’ relative populations of all children 
aged 3 through 5 who are living in poverty. 

ø‘‘(ii) DATA.—For the purpose of making 
grants under this paragraph, the Secretary 
shall use the most recent population data, 
including data on children living in poverty, 
that are available and satisfactory to the 
Secretary. 

ø‘‘(B) LIMITATIONS.—Notwithstanding sub-
paragraph (A), allocations under this para-
graph shall be subject to the following: 

ø‘‘(i) PRECEDING YEARS.—No State’s alloca-
tion shall be less than its allocation under 
this section for the preceding fiscal year. 

ø‘‘(ii) MINIMUM.—No State’s allocation 
shall be less than the greatest of— 

ø‘‘(I) the sum of— 
ø‘‘(aa) the amount the State received 

under this section for fiscal year 1997; and 
ø‘‘(bb) 1⁄3 of 1 percent of the amount by 

which the amount appropriated under sub-
section (j) for the fiscal year exceeds the 
amount appropriated for this section for fis-
cal year 1997; 

ø‘‘(II) the sum of— 
ø‘‘(aa) the amount the State received 

under this section for the preceding fiscal 
year; and 

ø‘‘(bb) that amount multiplied by the per-
centage by which the increase in the funds 
appropriated under this section from the pre-
ceding fiscal year exceeds 1.5 percent; or 

ø‘‘(III) the sum of— 
ø‘‘(aa) the amount the State received 

under this section for the preceding fiscal 
year; and 

ø‘‘(bb) that amount multiplied by 90 per-
cent of the percentage increase in the 
amount appropriated under this section from 
the preceding fiscal year. 

ø‘‘(iii) MAXIMUM.—Notwithstanding clause 
(ii), no State’s allocation under this para-
graph shall exceed the sum of— 

ø‘‘(I) the amount the State received under 
this section for the preceding fiscal year; and 

ø‘‘(II) that amount multiplied by the sum 
of 1.5 percent and the percentage increase in 
the amount appropriated under this section 
from the preceding fiscal year. 

ø‘‘(C) RATABLE REDUCTIONS.—If the amount 
available for allocations under this para-
graph is insufficient to pay those allocations 
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in full, those allocations shall be ratably re-
duced, subject to subparagraph (B)(i). 

ø‘‘(3) DECREASE IN FUNDS.—If the amount 
available for allocations to States under 
paragraph (1) is less than the amount allo-
cated to the States under this section for the 
preceding fiscal year, those allocations shall 
be calculated as follows: 

ø‘‘(A) ALLOCATIONS.—If the amount avail-
able for allocations is greater than the 
amount allocated to the States for fiscal 
year 1997, each State shall be allocated the 
sum of— 

ø‘‘(i) the amount the State received under 
this section for fiscal year 1997; and 

ø‘‘(ii) an amount that bears the same rela-
tion to any remaining funds as the increase 
the State received under this section for the 
preceding fiscal year over fiscal year 1997 
bears to the total of all such increases for all 
States. 

ø‘‘(B) If the amount available for alloca-
tions under this paragraph is equal to or less 
than the amount allocated under this section 
to the States for fiscal year 1997, each State 
shall be allocated the amount the State re-
ceived for that year, ratably reduced, if nec-
essary. 

ø‘‘(d) RESERVATION FOR STATE ACTIVITIES.— 
ø‘‘(1) IN GENERAL.—Each State may reserve 

not more than the amount described in para-
graph (2) for administration and other State- 
level activities in accordance with sub-
sections (e) and (f). 

ø‘‘(2) AMOUNT DESCRIBED.—For each fiscal 
year, the Secretary shall determine and re-
port to the State educational agency an 
amount that is 25 percent of the amount the 
State received under this section for fiscal 
year 1997, cumulatively adjusted by the Sec-
retary for each succeeding fiscal year by the 
lesser of— 

ø‘‘(A) the percentage increase, if any, from 
the preceding fiscal year in the State’s allo-
cation under this section; or 

ø‘‘(B) the percentage increase, if any, from 
the preceding fiscal year in the Consumer 
Price Index For All Urban Consumers pub-
lished by the Bureau of Labor Statistics of 
the Department of Labor. 

ø‘‘(e) STATE ADMINISTRATION.— 
ø‘‘(1) IN GENERAL.—For the purpose of ad-

ministering this section (including the co-
ordination of activities under this part with, 
and providing technical assistance to, other 
programs that provide services to children 
with disabilities) a State may use not more 
than 20 percent of the maximum amount the 
State may reserve under subsection (d) for 
any fiscal year. 

ø‘‘(2) ADMINISTRATION OF PART C.—Funds 
described in paragraph (1) may also be used 
for the administration of part C of this Act, 
if the State educational agency is the lead 
agency for the State under that part. 

ø‘‘(f) OTHER STATE-LEVEL ACTIVITIES.— 
Each State shall use any funds the State re-
serves under subsection (d) and does not use 
for administration under subsection (e)— 

ø‘‘(1) for support services (including estab-
lishing and implementing the mediation 
process required by section 615(e)), which 
may benefit children with disabilities young-
er than 3 or older than 5 as long as those 
services also benefit children with disabil-
ities aged 3 through 5; 

ø‘‘(2) for direct services for children eligi-
ble for services under this section; 

ø‘‘(3) for activities at the State and local 
levels to meet the performance goals estab-
lished by the State under section 612(a)(15) 
and to support implementation of the State 
plan under subpart 1 of part D if the State 
receives funds under that subpart; or 

ø‘‘(4) to supplement other funds used to de-
velop and implement a statewide coordi-
nated services system designed to improve 
results for children and families, including 

children with disabilities and their families, 
but not more than 1 percent of the amount 
received by the State under this section for 
a fiscal year. 

ø‘‘(g) SUBGRANTS TO LOCAL EDUCATIONAL 
AGENCIES.— 

ø‘‘(1) SUBGRANTS REQUIRED.—Each State 
that receives a grant under this section for 
any fiscal year shall distribute all of the 
grant funds that the State does not reserve 
under subsection (d) to local educational 
agencies in the State that have established 
their eligibility under section 613, as follows: 

ø‘‘(A) BASE PAYMENTS.—The State shall 
first award each local educational agency de-
scribed in paragraph (1) the amount that 
agency would have received under this sec-
tion for fiscal year 1997 if the State had dis-
tributed 75 percent of its grant for that year 
under section 619(c)(3), as such section was 
then in effect. 

ø‘‘(B) ALLOCATION OF REMAINING FUNDS.— 
After making allocations under subpara-
graph (A), the State shall— 

ø‘‘(i) allocate 85 percent of any remaining 
funds to those local educational agencies on 
the basis of the relative numbers of children 
enrolled in public and private elementary 
schools and secondary schools within the 
local educational agency’s jurisdiction; and 

ø‘‘(ii) allocate 15 percent of those remain-
ing funds to those local educational agencies 
in accordance with their relative numbers of 
children living in poverty, as determined by 
the State educational agency. 

ø‘‘(2) REALLOCATION OF FUNDS.—If a State 
educational agency determines that a local 
educational agency is adequately providing a 
free appropriate public education to all chil-
dren with disabilities aged 3 through 5 resid-
ing in the area served by that agency with 
State and local funds, the State educational 
agency may reallocate any portion of the 
funds under this section that are not needed 
by that local educational agency to provide 
a free appropriate public education to other 
local educational agencies in the State that 
are not adequately providing special edu-
cation and related services to all children 
with disabilities aged 3 through 5 residing in 
the areas the other local educational agen-
cies serve. 

ø‘‘(h) PART C INAPPLICABLE.—Part C of this 
Act does not apply to any child with a dis-
ability receiving a free appropriate public 
education, in accordance with this part, with 
funds received under this section. 

ø‘‘(i) DEFINITION.—For the purpose of this 
section, the term ‘State’ means each of the 
50 States, the District of Columbia, and the 
Commonwealth of Puerto Rico. 

ø‘‘(j) AUTHORIZATION OF APPROPRIATIONS.— 
For the purpose of carrying out this section, 
there are authorized to be appropriated to 
the Secretary such sums as may be nec-
essary for each of the fiscal years 2004 
through 2009. 

ø‘‘PART C—INFANTS AND TODDLERS WITH 
DISABILITIES 

ø‘‘SEC. 631. FINDINGS AND POLICY. 

ø‘‘(a) FINDINGS.—Congress finds that there 
is an urgent and substantial need— 

ø‘‘(1) to enhance the development of in-
fants and toddlers with disabilities, to mini-
mize their potential for developmental 
delay, and to recognize the significant brain 
development which occurs during a child’s 
first 3 years of life; 

ø‘‘(2) to reduce the educational costs to our 
society, including our Nation’s schools, by 
minimizing the need for special education 
and related services after infants and tod-
dlers with disabilities reach school age; 

ø‘‘(3) to maximize the potential for individ-
uals with disabilities to live independently 
in society; 

ø‘‘(4) to enhance the capacity of families to 
meet the special needs of their infants and 
toddlers with disabilities; and 

ø‘‘(5) to enhance the capacity of State and 
local agencies and service providers to iden-
tify, evaluate, and meet the needs of all chil-
dren, particularly minority, low-income, 
inner city, and rural children. 

ø‘‘(b) POLICY.—It is the policy of the 
United States to provide financial assistance 
to States— 

ø‘‘(1) to develop and implement a state-
wide, comprehensive, coordinated, multi-
disciplinary, interagency system that pro-
vides early intervention services for infants 
and toddlers with disabilities and their fami-
lies; 

ø‘‘(2) to facilitate the coordination of pay-
ment for early intervention services from 
Federal, State, local, and private sources (in-
cluding public and private insurance cov-
erage); 

ø‘‘(3) to enhance State capacity to provide 
quality early intervention services and ex-
pand and improve existing early intervention 
services being provided to infants and tod-
dlers with disabilities and their families; and 

ø‘‘(4) to encourage States to expand oppor-
tunities for children under 3 years of age who 
would be at risk of having substantial devel-
opmental delay if they did not receive early 
intervention services. 
ø‘‘SEC. 632. DEFINITIONS. 

ø‘‘As used in this part: 
ø‘‘(1) AT-RISK INFANT OR TODDLER.—The 

term ‘at-risk infant or toddler’ means an in-
dividual under 3 years of age who would be at 
risk of experiencing a substantial develop-
mental delay if early intervention services 
were not provided to the individual. 

ø‘‘(2) COUNCIL.—The term ‘council’ means a 
State interagency coordinating council es-
tablished under section 641. 

ø‘‘(3) DEVELOPMENTAL DELAY.—The term 
‘developmental delay’, when used with re-
spect to an individual residing in a State, 
has the meaning given such term by the 
State under section 635(a)(1). 

ø‘‘(4) EARLY INTERVENTION SERVICES.—The 
term ‘early intervention services’ means de-
velopmental services that— 

ø‘‘(A) are provided under public super-
vision; 

ø‘‘(B) are provided at no cost except where 
Federal or State law provides for a system of 
payments by families, including a schedule 
of sliding fees; 

ø‘‘(C) are designed to meet the develop-
mental needs of an infant or toddler with a 
disability in any 1 or more of the following 
areas: 

ø‘‘(i) physical development; 
ø‘‘(ii) cognitive development; 
ø‘‘(iii) communication development; 
ø‘‘(iv) social or emotional development; or 
ø‘‘(v) adaptive development; 
ø‘‘(D) meet the standards of the State in 

which the services are provided, including 
the requirements of this part; 

ø‘‘(E) include— 
ø‘‘(i) family training, counseling, and home 

visits; 
ø‘‘(ii) special instruction; 
ø‘‘(iii) speech-language pathology and 

audiology services; 
ø‘‘(iv) occupational therapy; 
ø‘‘(v) physical therapy; 
ø‘‘(vi) psychological services; 
ø‘‘(vii) service coordination services; 
ø‘‘(viii) medical services only for diag-

nostic or evaluation purposes; 
ø‘‘(ix) early identification, screening, and 

assessment services; 
ø‘‘(x) health services necessary to enable 

the infant or toddler to benefit from the 
other early intervention services; 

ø‘‘(xi) social work services; 
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ø‘‘(xii) vision services; 
ø‘‘(xiii) assistive technology devices and 

assistive technology services; and 
ø‘‘(xiv) transportation and related costs 

that are necessary to enable an infant or 
toddler and the infant’s or toddler’s family 
to receive another service described in this 
paragraph; 

ø‘‘(F) are provided by qualified personnel, 
including— 

ø‘‘(i) special educators; 
ø‘‘(ii) speech-language pathologists and au-

diologists; 
ø‘‘(iii) occupational therapists; 
ø‘‘(iv) physical therapists; 
ø‘‘(v) psychologists; 
ø‘‘(vi) social workers; 
ø‘‘(vii) nurses; 
ø‘‘(viii) nutritionists; 
ø‘‘(ix) family therapists; 
ø‘‘(x) orientation and mobility specialists; 

and 
ø‘‘(xi) pediatricians and other physicians; 
ø‘‘(G) to the maximum extent appropriate, 

are provided in natural environments, in-
cluding the home, and community settings 
in which children without disabilities par-
ticipate; and 

ø‘‘(H) are provided in conformity with an 
individualized family service plan adopted in 
accordance with section 636. 

ø‘‘(5) INFANT OR TODDLER WITH A DIS-
ABILITY.—The term ‘infant or toddler with a 
disability’— 

ø‘‘(A) means an individual under 3 years of 
age who needs early intervention services be-
cause the individual— 

ø‘‘(i) is experiencing developmental delays, 
as measured by appropriate diagnostic in-
struments and procedures in 1 or more of the 
areas of cognitive development, physical de-
velopment, communication development, so-
cial or emotional development, and adaptive 
development; or 

ø‘‘(ii) has a diagnosed physical or mental 
condition which has a high probability of re-
sulting in developmental delay; and 

ø‘‘(B) may also include, at a State’s discre-
tion, at-risk infants and toddlers. 
ø‘‘SEC. 633. GENERAL AUTHORITY. 

ø‘‘The Secretary shall, in accordance with 
this part, make grants to States (from their 
allotments under section 643) to assist each 
State to maintain and implement a state-
wide, comprehensive, coordinated, multi-
disciplinary, interagency system to provide 
early intervention services for infants and 
toddlers with disabilities and their families. 
ø‘‘SEC. 634. ELIGIBILITY. 

ø‘‘In order to be eligible for a grant under 
section 633, a State shall demonstrate to the 
Secretary that the State— 

ø‘‘(1) has adopted a policy that appropriate 
early intervention services are available to 
all infants and toddlers with disabilities in 
the State and their families, including In-
dian infants and toddlers with disabilities 
and their families residing on a reservation 
geographically located in the State; and 

ø‘‘(2) has in effect a statewide system that 
meets the requirements of section 635. 
ø‘‘SEC. 635. REQUIREMENTS FOR STATEWIDE SYS-

TEM. 
ø‘‘(a) IN GENERAL.—A statewide system de-

scribed in section 633 shall include, at a min-
imum, the following components: 

ø‘‘(1) A definition of the term ‘develop-
mental delay’ that— 

ø‘‘(A) will be used by the State in carrying 
out programs under this part; and 

ø‘‘(B) covers, at a minimum, all infants 
and toddlers with— 

ø‘‘(i) a developmental delay of 35 percent or 
more in 1 of the developmental areas de-
scribed in section 632(5)(A)(i); or 

ø‘‘(ii) a developmental delay of 25 percent 
or more in 2 or more of the developmental 
areas described in section 632(5)(A)(i). 

ø‘‘(2) A State policy that is in effect and 
that ensures that appropriate early interven-
tion services are available to all infants and 
toddlers with disabilities and their families, 
including Indian infants and toddlers and 
their families residing on a reservation geo-
graphically located in the State. 

ø‘‘(3) A timely, comprehensive, multidisci-
plinary evaluation of the functioning of each 
infant or toddler with a disability in the 
State, and a family-directed identification of 
the needs of each family of such an infant or 
toddler, to appropriately assist in the devel-
opment of the infant or toddler. 

ø‘‘(4) For each infant or toddler with a dis-
ability in the State, an individualized family 
service plan in accordance with section 636, 
including service coordination services in ac-
cordance with such service plan. 

ø‘‘(5) A comprehensive child find system, 
consistent with part B, including a system 
for making referrals to service providers 
that includes timelines and provides for par-
ticipation by primary referral sources. 

ø‘‘(6) A public awareness program focusing 
on early identification of infants and tod-
dlers with disabilities, including the prepara-
tion and dissemination by the lead agency 
designated or established under paragraph 
(10) to all primary referral sources, espe-
cially hospitals and physicians, of informa-
tion for parents on the availability of early 
intervention services, and procedures for de-
termining the extent to which such sources 
disseminate such information to parents of 
infants and toddlers. 

ø‘‘(7) A central directory that includes in-
formation on early intervention services, re-
sources, and experts available in the State 
and research and demonstration projects 
being conducted in the State. 

ø‘‘(8) A comprehensive system of personnel 
development, including the training of para-
professionals and the training of primary re-
ferral sources with respect to the basic com-
ponents of early intervention services avail-
able in the State, which comprehensive sys-
tem may include— 

ø‘‘(A) implementing innovative strategies 
and activities for the recruitment and reten-
tion of early education service providers; 

ø‘‘(B) promoting the preparation of early 
intervention providers who are fully and ap-
propriately qualified to provide early inter-
vention services under this part; 

ø‘‘(C) training personnel to work in rural 
and inner-city areas; and 

ø‘‘(D) training personnel to coordinate 
transition services for infants and toddlers 
served under this part from an early inter-
vention program under this part to preschool 
or other appropriate services. 

ø‘‘(9) Subject to subsection (b), policies and 
procedures relating to the establishment and 
maintenance of standards to ensure that per-
sonnel necessary to carry out this part are 
appropriately and adequately prepared and 
trained, including the establishment and 
maintenance of standards which are con-
sistent with any State-approved or recog-
nized certification, licensing, registration, or 
other comparable requirements which apply 
to the area in which such personnel are pro-
viding early intervention services, except 
that nothing in this part (including this 
paragraph) shall be construed to prohibit the 
use of paraprofessionals and assistants who 
are appropriately trained in accordance with 
State law, regulation, or written policy, to 
assist in the provision of early intervention 
services under this part to infants and tod-
dlers with disabilities. 

ø‘‘(10) A single line of responsibility in a 
lead agency designated or established by the 
Governor for carrying out— 

ø‘‘(A) the general administration and su-
pervision of programs and activities receiv-
ing assistance under section 633, and the 

monitoring of programs and activities used 
by the State to carry out this part, whether 
or not such programs or activities are receiv-
ing assistance made available under section 
633, to ensure that the State complies with 
this part; 

ø‘‘(B) the identification and coordination 
of all available resources within the State 
from Federal, State, local, and private 
sources; 

ø‘‘(C) the assignment of financial responsi-
bility in accordance with section 637(a)(2) to 
the appropriate agencies; 

ø‘‘(D) the development of procedures to en-
sure that services are provided to infants and 
toddlers with disabilities and their families 
under this part in a timely manner pending 
the resolution of any disputes among public 
agencies or service providers; 

ø‘‘(E) the resolution of intra- and inter-
agency disputes; and 

ø‘‘(F) the entry into formal interagency 
agreements that define the financial respon-
sibility of each agency for paying for early 
intervention services (consistent with State 
law) and procedures for resolving disputes 
and that include all additional components 
necessary to ensure meaningful cooperation 
and coordination. 

ø‘‘(11) A policy pertaining to the con-
tracting or making of other arrangements 
with service providers to provide early inter-
vention services in the State, consistent 
with the provisions of this part, including 
the contents of the application used and the 
conditions of the contract or other arrange-
ments. 

ø‘‘(12) A procedure for securing timely re-
imbursements of funds used under this part 
in accordance with section 640(a). 

ø‘‘(13) Procedural safeguards with respect 
to programs under this part, as required by 
section 639. 

ø‘‘(14) A system for compiling data re-
quested by the Secretary under section 618 
that relates to this part. 

ø‘‘(15) A State interagency coordinating 
council that meets the requirements of sec-
tion 641. 

ø‘‘(16) Policies and procedures to ensure 
that, consistent with section 636(d)(5) to the 
maximum extent appropriate, early inter-
vention services are provided in natural en-
vironments unless a specific outcome cannot 
be met satisfactorily for the infant or tod-
dler in a natural environment. 

ø‘‘(b) POLICY.—In implementing subsection 
(a)(9), a State may adopt a policy that in-
cludes making ongoing good-faith efforts to 
recruit and hire appropriately and ade-
quately trained personnel to provide early 
intervention services to infants and toddlers 
with disabilities, including, in a geographic 
area of the State where there is a shortage of 
such personnel, the most qualified individ-
uals available who are making satisfactory 
progress toward completing applicable 
coursework necessary to meet the standards 
described in subsection (a)(9), consistent 
with State law within 3 years. 
ø‘‘SEC. 636. INDIVIDUALIZED FAMILY SERVICE 

PLAN. 

ø‘‘(a) ASSESSMENT AND PROGRAM DEVELOP-
MENT.—A statewide system described in sec-
tion 633 shall provide, at a minimum, for 
each infant or toddler with a disability, and 
the infant’s or toddler’s family, to receive— 

ø‘‘(1) a multidisciplinary assessment of the 
unique strengths and needs of the infant or 
toddler and the identification of services ap-
propriate to meet such needs; 

ø‘‘(2) a family-directed assessment of the 
resources, priorities, and concerns of the 
family and the identification of the supports 
and services necessary to enhance the fam-
ily’s capacity to meet the developmental 
needs of the infant or toddler; and 
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ø‘‘(3) a written individualized family serv-

ice plan developed by a multidisciplinary 
team, including the parents, as required by 
subsection (e), including a description of the 
appropriate transition services for the child. 

ø‘‘(b) PERIODIC REVIEW.—The individualized 
family service plan shall be evaluated once a 
year and the family shall be provided a re-
view of the plan at 6-month intervals (or 
more often where appropriate based on in-
fant or toddler and family needs). 

ø‘‘(c) PROMPTNESS AFTER ASSESSMENT.— 
The individualized family service plan shall 
be developed within a reasonable time after 
the assessment required by subsection (a)(1) 
is completed. With the parents’ consent, 
early intervention services may commence 
prior to the completion of the assessment. 

ø‘‘(d) CONTENT OF PLAN.—The individual-
ized family service plan shall be in writing 
and contain— 

ø‘‘(1) a statement of the infant’s or tod-
dler’s present levels of physical development, 
cognitive development, communication de-
velopment, social or emotional development, 
and adaptive development, based on objec-
tive criteria; 

ø‘‘(2) a statement of the family’s resources, 
priorities, and concerns relating to enhanc-
ing the development of the family’s infant or 
toddler with a disability; 

ø‘‘(3) a statement of the measurable out-
comes expected to be achieved for the infant 
or toddler and the family, including, as ap-
propriate, pre-literacy and language skills, 
and the criteria, procedures, and timelines 
used to determine the degree to which 
progress toward achieving the outcomes is 
being made and whether modifications or re-
visions of the outcomes or services are nec-
essary; 

ø‘‘(4) a statement of specific early inter-
vention services necessary to meet the 
unique needs of the infant or toddler and the 
family, including the frequency, intensity, 
and method of delivering services; 

ø‘‘(5) a statement of the natural environ-
ments in which early intervention services 
will appropriately be provided, including a 
justification of the extent, if any, to which 
the services will not be provided in a natural 
environment; 

ø‘‘(6) the projected dates for initiation of 
services and the anticipated length, dura-
tion, and frequency of the services; 

ø‘‘(7) the identification of the service coor-
dinator from the profession most imme-
diately relevant to the infant’s or toddler’s 
or family’s needs (or who is otherwise quali-
fied to carry out all applicable responsibil-
ities under this part) who will be responsible 
for the implementation of the plan and co-
ordination with other agencies and persons, 
including transition services; and 

ø‘‘(8) the steps to be taken to support the 
transition of the toddler with a disability to 
preschool or other appropriate services. 

ø‘‘(e) PARENTAL CONSENT.—The contents of 
the individualized family service plan shall 
be fully explained to the parents and in-
formed written consent from the parents 
shall be obtained prior to the provision of 
early intervention services described in such 
plan. If the parents do not provide consent 
with respect to a particular early interven-
tion service, then only the early interven-
tion services to which consent is obtained 
shall be provided. 
ø‘‘SEC. 637. STATE APPLICATION AND ASSUR-

ANCES. 
ø‘‘(a) APPLICATION.—A State desiring to re-

ceive a grant under section 633 shall submit 
an application to the Secretary at such time 
and in such manner as the Secretary may 
reasonably require. The application shall 
contain— 

ø‘‘(1) a designation of the lead agency in 
the State that will be responsible for the ad-

ministration of funds provided under section 
633; 

ø‘‘(2) a designation of an individual or enti-
ty responsible for assigning financial respon-
sibility among appropriate agencies; 

ø‘‘(3) information demonstrating eligibility 
of the State under section 634, including— 

ø‘‘(A) information demonstrating to the 
Secretary’s satisfaction that the State has 
in effect the statewide system required by 
section 633; and 

ø‘‘(B) a description of services to be pro-
vided to infants and toddlers with disabil-
ities and their families through the system; 

ø‘‘(4) if the State provides services to at- 
risk infants and toddlers through the sys-
tem, a description of such services; 

ø‘‘(5) a description of the uses for which 
funds will be expended in accordance with 
this part; 

ø‘‘(6) a description of the State policies and 
procedures that require the referral for early 
intervention services of a child under the age 
of 3 who— 

ø‘‘(A) is involved in a substantiated case of 
child abuse or neglect; or 

ø‘‘(B) is identified as affected by illegal 
substance abuse, or withdrawal symptoms 
resulting from prenatal drug exposure; 

ø‘‘(7) a description of the procedure used to 
ensure that resources are made available 
under this part for all geographic areas with-
in the State; 

ø‘‘(8) a description of State policies and 
procedures that ensure that, prior to the 
adoption by the State of any other policy or 
procedure necessary to meet the require-
ments of this part, there are public hearings, 
adequate notice of the hearings, and an op-
portunity for comment available to the gen-
eral public, including individuals with dis-
abilities and parents of infants and toddlers 
with disabilities; 

ø‘‘(9) a description of the policies and pro-
cedures to be used— 

ø‘‘(A) to ensure a smooth transition for 
toddlers receiving early intervention serv-
ices under this part to preschool, other ap-
propriate services, or exiting the program, 
including a description of how— 

ø‘‘(i) the families of such toddlers will be 
included in the transition plans required by 
subparagraph (C); and 

ø‘‘(ii) the lead agency designated or estab-
lished under section 635(a)(10) will— 

ø‘‘(I) notify the local educational agency 
for the area in which such a child resides 
that the child will shortly reach the age of 
eligibility for preschool services under part 
B, as determined in accordance with State 
law; 

ø‘‘(II) in the case of a child who may be eli-
gible for such preschool services, with the 
approval of the family of the child, convene 
a conference among the lead agency, the 
family, and the local educational agency at 
least 90 days (and at the discretion of all 
such parties, not more than 6 months) before 
the child is eligible for the preschool serv-
ices, to discuss any such services that the 
child may receive; and 

ø‘‘(III) in the case of a child who may not 
be eligible for such preschool services, with 
the approval of the family, make reasonable 
efforts to convene a conference among the 
lead agency, the family, and providers of 
other appropriate services for children who 
are not eligible for preschool services under 
part B, to discuss the appropriate services 
that the child may receive; 

ø‘‘(B) to review the child’s program options 
for the period from the child’s third birthday 
through the remainder of the school year; 
and 

ø‘‘(C) to establish a transition plan, includ-
ing, as appropriate, steps to exit from the 
program; and 

ø‘‘(10) such other information and assur-
ances as the Secretary may reasonably re-
quire. 

ø‘‘(b) ASSURANCES.—The application de-
scribed in subsection (a)— 

ø‘‘(1) shall provide satisfactory assurance 
that Federal funds made available under sec-
tion 643 to the State will be expended in ac-
cordance with this part; 

ø‘‘(2) shall contain an assurance that the 
State will comply with the requirements of 
section 640; 

ø‘‘(3) shall provide satisfactory assurance 
that the control of funds provided under sec-
tion 643, and title to property derived from 
those funds, will be in a public agency for 
the uses and purposes provided in this part 
and that a public agency will administer 
such funds and property; 

ø‘‘(4) shall provide for— 
ø‘‘(A) making such reports in such form 

and containing such information as the Sec-
retary may require to carry out the Sec-
retary’s functions under this part; and 

ø‘‘(B) keeping such reports and affording 
such access to the reports as the Secretary 
may find necessary to ensure the correctness 
and verification of the reports and proper 
disbursement of Federal funds under this 
part; 

ø‘‘(5) provide satisfactory assurance that 
Federal funds made available under section 
643 to the State— 

ø‘‘(A) will not be commingled with State 
funds; and 

ø‘‘(B) will be used so as to supplement the 
level of State and local funds expended for 
infants and toddlers with disabilities and 
their families and in no case to supplant 
those State and local funds; 

ø‘‘(6) shall provide satisfactory assurance 
that such fiscal control and fund accounting 
procedures will be adopted as may be nec-
essary to ensure proper disbursement of, and 
accounting for, Federal funds paid under sec-
tion 643 to the State; 

ø‘‘(7) shall provide satisfactory assurance 
that policies and procedures have been 
adopted to ensure meaningful involvement of 
underserved groups, including minority, low- 
income, and rural families, in the planning 
and implementation of all the requirements 
of this part; and 

ø‘‘(8) shall contain such other information 
and assurances as the Secretary may reason-
ably require by regulation. 

ø‘‘(c) STANDARD FOR DISAPPROVAL OF AP-
PLICATION.—The Secretary may not dis-
approve such an application unless the Sec-
retary determines, after notice and oppor-
tunity for a hearing, that the application 
fails to comply with the requirements of this 
section. 

ø‘‘(d) SUBSEQUENT STATE APPLICATION.—If 
a State has on file with the Secretary a pol-
icy, procedure, or assurance that dem-
onstrates that the State meets a require-
ment of this section, including any policy or 
procedure filed under part C, as in effect be-
fore the date of enactment of the Individuals 
with Disabilities Education Improvement 
Act of 2003, the Secretary shall consider the 
State to have met the requirement for pur-
poses of receiving a grant under this part. 

ø‘‘(e) MODIFICATION OF APPLICATION.—An 
application submitted by a State in accord-
ance with this section shall remain in effect 
until the State submits to the Secretary 
such modifications as the State determines 
necessary. This section shall apply to a 
modification of an application to the same 
extent and in the same manner as this sec-
tion applies to the original application. 

ø‘‘(f) MODIFICATIONS REQUIRED BY THE SEC-
RETARY.—The Secretary may require a State 
to modify its application under this section, 
but only to the extent necessary to ensure 
the State’s compliance with this part, if— 
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ø‘‘(1) an amendment is made to this Act, or 

a Federal regulation issued under this Act; 
ø‘‘(2) a new interpretation of this Act is 

made by a Federal court or the State’s high-
est court; or 

ø‘‘(3) an official finding of noncompliance 
with Federal law or regulations is made with 
respect to the State. 
ø‘‘SEC. 638. USES OF FUNDS. 

ø‘‘In addition to using funds provided 
under section 633 to maintain and implement 
the statewide system required by such sec-
tion, a State may use such funds— 

ø‘‘(1) for direct early intervention services 
for infants and toddlers with disabilities, and 
their families, under this part that are not 
otherwise funded through other public or pri-
vate sources; 

ø‘‘(2) to expand and improve on services for 
infants and toddlers and their families under 
this part that are otherwise available; 

ø‘‘(3) to provide a free appropriate public 
education, in accordance with part B, to 
children with disabilities from their third 
birthday to the beginning of the following 
school year; and 

ø‘‘(4) in any State that does not provide 
services for at-risk infants and toddlers 
under section 637(a)(4), to strengthen the 
statewide system by initiating, expanding, 
or improving collaborative efforts related to 
at-risk infants and toddlers, including estab-
lishing linkages with appropriate public or 
private community-based organizations, 
services, and personnel for the purposes of— 

ø‘‘(A) identifying and evaluating at-risk in-
fants and toddlers; 

ø‘‘(B) making referrals of the infants and 
toddlers identified and evaluated under sub-
paragraph (A); and 

ø‘‘(C) conducting periodic follow-up on 
each such referral to determine if the status 
of the infant or toddler involved has changed 
with respect to the eligibility of the infant 
or toddler for services under this part. 
‘‘SEC. 639. PROCEDURAL SAFEGUARDS. 

ø‘‘(a) MINIMUM PROCEDURES.—The proce-
dural safeguards required to be included in a 
statewide system under section 635(a)(13) 
shall provide, at a minimum, the following: 

ø‘‘(1) The timely administrative resolution 
of complaints by parents. Any party ag-
grieved by the findings and decision regard-
ing an administrative complaint shall have 
the right to bring a civil action with respect 
to the complaint in any State court of com-
petent jurisdiction or in a district court of 
the United States without regard to the 
amount in controversy. In any action 
brought under this paragraph, the court 
shall receive the records of the administra-
tive proceedings, shall hear additional evi-
dence at the request of a party, and, basing 
its decision on the preponderance of the evi-
dence, shall grant such relief as the court de-
termines is appropriate. 

ø‘‘(2) The right to confidentiality of per-
sonally identifiable information, including 
the right of parents to written notice of and 
written consent to the exchange of such in-
formation among agencies consistent with 
Federal and State law. 

ø‘‘(3) The right of the parents to determine 
whether they, their infant or toddler, or 
other family members will accept or decline 
any early intervention service under this 
part in accordance with State law without 
jeopardizing other early intervention serv-
ices under this part. 

ø‘‘(4) The opportunity for parents to exam-
ine records relating to assessment, screen-
ing, eligibility determinations, and the de-
velopment and implementation of the indi-
vidualized family service plan. 

ø‘‘(5) Procedures to protect the rights of 
the infant or toddler whenever the parents of 
the infant or toddler are not known or can-

not be found or the infant or toddler is a 
ward of the State, including the assignment 
of an individual (who shall not be an em-
ployee of the State lead agency, or other 
State agency, and who shall not be any per-
son, or any employee of a person, providing 
early intervention services to the infant or 
toddler or any family member of the infant 
or toddler) to act as a surrogate for the par-
ents. 

ø‘‘(6) Written prior notice to the parents of 
the infant or toddler with a disability when-
ever the State agency or service provider 
proposes to initiate or change, or refuses to 
initiate or change, the identification, eval-
uation, or placement of the infant or toddler 
with a disability, or the provision of appro-
priate early intervention services to the in-
fant or toddler. 

ø‘‘(7) Procedures designed to ensure that 
the notice required by paragraph (6) fully in-
forms the parents, in the parents’ native lan-
guage, unless it clearly is not feasible to do 
so, of all procedures available pursuant to 
this section. 

ø‘‘(8) The right of parents to use mediation 
in accordance with section 615, except that— 

ø‘‘(A) any reference in the section to a 
State educational agency shall be considered 
to be a reference to a State’s lead agency es-
tablished or designated under section 
635(a)(10); 

ø‘‘(B) any reference in the section to a 
local educational agency shall be considered 
to be a reference to a local service provider 
or the State’s lead agency under this part, as 
the case may be; and 

ø‘‘(C) any reference in the section to the 
provision of free appropriate public edu-
cation to children with disabilities shall be 
considered to be a reference to the provision 
of appropriate early intervention services to 
infants and toddlers with disabilities. 

ø‘‘(b) SERVICES DURING PENDENCY OF PRO-
CEEDINGS.—During the pendency of any pro-
ceeding or action involving a complaint by 
the parents of an infant or toddler with a 
disability, unless the State agency and the 
parents otherwise agree, the infant or tod-
dler shall continue to receive the appro-
priate early intervention services currently 
being provided or, if applying for initial serv-
ices, shall receive the services not in dispute. 
ø‘‘SEC. 640. PAYOR OF LAST RESORT. 

ø‘‘(a) NONSUBSTITUTION.—Funds provided 
under section 643 may not be used to satisfy 
a financial commitment for services that 
would have been paid for from another public 
or private source, including any medical pro-
gram administered by the Secretary of De-
fense, but for the enactment of this part, ex-
cept that whenever considered necessary to 
prevent a delay in the receipt of appropriate 
early intervention services by an infant, tod-
dler, or family in a timely fashion, funds pro-
vided under section 643 may be used to pay 
the provider of services pending reimburse-
ment from the agency that has ultimate re-
sponsibility for the payment. 

ø‘‘(b) REDUCTION OF OTHER BENEFITS.— 
Nothing in this part shall be construed to 
permit the State to reduce medical or other 
assistance available or to alter eligibility 
under title V of the Social Security Act (re-
lating to maternal and child health) or title 
XIX of the Social Security Act (relating to 
Medicaid for infants or toddlers with disabil-
ities) within the State. 
ø‘‘SEC. 641. STATE INTERAGENCY COORDINATING 

COUNCIL. 
ø‘‘(a) ESTABLISHMENT.— 
ø‘‘(1) IN GENERAL.—A State that desires to 

receive financial assistance under this part 
shall establish a State interagency coordi-
nating council. 

ø‘‘(2) APPOINTMENT.—The council shall be 
appointed by the Governor. In making ap-

pointments to the council, the Governor 
shall ensure that the membership of the 
council reasonably represents the population 
of the State. 

ø‘‘(3) CHAIRPERSON.—The Governor shall 
designate a member of the council to serve 
as the chairperson of the council, or shall re-
quire the council to so designate such a 
member. Any member of the council who is 
a representative of the lead agency des-
ignated under section 635(a)(10) may not 
serve as the chairperson of the council. 

ø‘‘(b) COMPOSITION.— 
ø‘‘(1) IN GENERAL.—The council shall be 

composed as follows: 
ø‘‘(A) PARENTS.—At least 20 percent of the 

members shall be parents of infants or tod-
dlers with disabilities or children with dis-
abilities aged 12 or younger, with knowledge 
of, or experience with, programs for infants 
and toddlers with disabilities. At least 1 such 
member shall be a parent of an infant or tod-
dler with a disability or a child with a dis-
ability aged 6 or younger. 

ø‘‘(B) SERVICE PROVIDERS.—At least 20 per-
cent of the members shall be public or pri-
vate providers of early intervention services. 

ø‘‘(C) STATE LEGISLATURE.—At least 1 
member shall be from the State legislature. 

ø‘‘(D) PERSONNEL PREPARATION.—At least 1 
member shall be involved in personnel prepa-
ration. 

ø‘‘(E) AGENCY FOR EARLY INTERVENTION 
SERVICES.—At least 1 member shall be from 
each of the State agencies involved in the 
provision of, or payment for, early interven-
tion services to infants and toddlers with 
disabilities and their families and shall have 
sufficient authority to engage in policy plan-
ning and implementation on behalf of such 
agencies. 

ø‘‘(F) AGENCY FOR PRESCHOOL SERVICES.— 
At least 1 member shall be from the State 
educational agency responsible for preschool 
services to children with disabilities and 
shall have sufficient authority to engage in 
policy planning and implementation on be-
half of such agency. 

ø‘‘(G) STATE MEDICAID AGENCY.—At least 1 
member shall be from the agency responsible 
for the State medicaid program. 

ø‘‘(H) HEAD START AGENCY.—At least 1 rep-
resentative from a Head Start agency or pro-
gram in the State. 

ø‘‘(I) CHILD CARE AGENCY.—At least 1 rep-
resentative from a State agency responsible 
for child care. 

ø‘‘(2) OTHER MEMBERS.—The council may 
include other members selected by the Gov-
ernor, including a representative from the 
Bureau of Indian Affairs, or where there is 
no BIA-operated or BIA-funded school, from 
the Indian Health Service or the tribe or 
tribal council. 

ø‘‘(c) MEETINGS.—The council shall meet at 
least quarterly and in such places as the 
council determines necessary. The meetings 
shall be publicly announced, and, to the ex-
tent appropriate, open and accessible to the 
general public. 

ø‘‘(d) MANAGEMENT AUTHORITY.—Subject to 
the approval of the Governor, the council 
may prepare and approve a budget using 
funds under this part to conduct hearings 
and forums, to reimburse members of the 
council for reasonable and necessary ex-
penses for attending council meetings and 
performing council duties (including child 
care for parent representatives), to pay com-
pensation to a member of the council if the 
member is not employed or must forfeit 
wages from other employment when per-
forming official council business, to hire 
staff, and to obtain the services of such pro-
fessional, technical, and clerical personnel as 
may be necessary to carry out its functions 
under this part. 

ø‘‘(e) FUNCTIONS OF COUNCIL.— 
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ø‘‘(1) DUTIES.—The council shall— 
ø‘‘(A) advise and assist the lead agency 

designated or established under section 
635(a)(10) in the performance of the respon-
sibilities set forth in such section, particu-
larly the identification of the sources of fis-
cal and other support for services for early 
intervention programs, assignment of finan-
cial responsibility to the appropriate agency, 
and the promotion of the interagency agree-
ments; 

ø‘‘(B) advise and assist the lead agency in 
the preparation of applications and amend-
ments thereto; 

ø‘‘(C) advise and assist the State edu-
cational agency regarding the transition of 
toddlers with disabilities to preschool and 
other appropriate services; and 

ø‘‘(D) prepare and submit an annual report 
to the Governor and to the Secretary on the 
status of early intervention programs for in-
fants and toddlers with disabilities and their 
families operated within the State. 

ø‘‘(2) AUTHORIZED ACTIVITY.—The council 
may advise and assist the lead agency and 
the State educational agency regarding the 
provision of appropriate services for children 
from birth through age 5. The council may 
advise appropriate agencies in the State with 
respect to the integration of services for in-
fants and toddlers with disabilities and at- 
risk infants and toddlers and their families, 
regardless of whether at-risk infants and 
toddlers are eligible for early intervention 
services in the State. 

ø‘‘(f) CONFLICT OF INTEREST.—No member 
of the council shall cast a vote on any mat-
ter that is likely to provide a direct financial 
benefit to that member or otherwise give the 
appearance of a conflict of interest under 
State law. 
ø‘‘SEC. 642. FEDERAL ADMINISTRATION. 

ø‘‘Sections 616, 617, and 618 shall, to the ex-
tent not inconsistent with this part, apply to 
the program authorized by this part, except 
that— 

ø‘‘(1) any reference in such sections to a 
State educational agency shall be considered 
to be a reference to a State’s lead agency es-
tablished or designated under section 
635(a)(10); 

ø‘‘(2) any reference in such sections to a 
local educational agency, educational serv-
ice agency, or a State agency shall be consid-
ered to be a reference to an early interven-
tion service provider under this part; and 

ø‘‘(3) any reference to the education of 
children with disabilities or the education of 
all children with disabilities shall be consid-
ered to be a reference to the provision of ap-
propriate early intervention services to in-
fants and toddlers with disabilities. 
ø‘‘SEC. 643. ALLOCATION OF FUNDS. 

ø‘‘(a) RESERVATION OF FUNDS FOR OUTLYING 
AREAS.— 

ø‘‘(1) IN GENERAL.—From the sums appro-
priated to carry out this part for any fiscal 
year, the Secretary may reserve not more 
than 1 percent for payments to Guam, Amer-
ican Samoa, the United States Virgin Is-
lands, and the Commonwealth of the North-
ern Mariana Islands in accordance with their 
respective needs. 

ø‘‘(2) CONSOLIDATION OF FUNDS.—The provi-
sions of Public Law 95–134, permitting the 
consolidation of grants to the outlying 
areas, shall not apply to funds those areas 
receive under this part. 

ø‘‘(b) PAYMENTS TO INDIANS.— 
ø‘‘(1) IN GENERAL.—The Secretary shall, 

subject to this subsection, make payments 
to the Secretary of the Interior to be distrib-
uted to tribes, tribal organizations (as de-
fined under section 4 of the Indian Self-De-
termination and Education Assistance Act), 
or consortia of the above entities for the co-
ordination of assistance in the provision of 

early intervention services by the States to 
infants and toddlers with disabilities and 
their families on reservations served by ele-
mentary schools and secondary schools for 
Indian children operated or funded by the 
Department of the Interior. The amount of 
such payment for any fiscal year shall be 1.25 
percent of the aggregate of the amount 
available to all States under this part for 
such fiscal year. 

ø‘‘(2) ALLOCATION.—For each fiscal year, 
the Secretary of the Interior shall distribute 
the entire payment received under paragraph 
(1) by providing to each tribe, tribal organi-
zation, or consortium an amount based on 
the number of infants and toddlers residing 
on the reservation, as determined annually, 
divided by the total of such children served 
by all tribes, tribal organizations, or con-
sortia. 

ø‘‘(3) INFORMATION.—To receive a payment 
under this subsection, the tribe, tribal orga-
nization, or consortium shall submit such in-
formation to the Secretary of the Interior as 
is needed to determine the amounts to be 
distributed under paragraph (2). 

ø‘‘(4) USE OF FUNDS.—The funds received by 
a tribe, tribal organization, or consortium 
shall be used to assist States in child find, 
screening, and other procedures for the early 
identification of Indian children under 3 
years of age and for parent training. Such 
funds may also be used to provide early 
intervention services in accordance with this 
part. Such activities may be carried out di-
rectly or through contracts or cooperative 
agreements with the BIA, local educational 
agencies, and other public or private non-
profit organizations. The tribe, tribal organi-
zation, or consortium is encouraged to in-
volve Indian parents in the development and 
implementation of these activities. The 
above entities shall, as appropriate, make re-
ferrals to local, State, or Federal entities for 
the provision of services or further diagnosis. 

ø‘‘(5) REPORTS.—To be eligible to receive a 
grant under paragraph (2), a tribe, tribal or-
ganization, or consortium shall make a bien-
nial report to the Secretary of the Interior of 
activities undertaken under this subsection, 
including the number of contracts and coop-
erative agreements entered into, the number 
of children contacted and receiving services 
for each year, and the estimated number of 
children needing services during the 2 years 
following the year in which the report is 
made. The Secretary of the Interior shall in-
clude a summary of this information on a bi-
ennial basis to the Secretary of Education 
along with such other information as re-
quired under section 611(h)(3)(E). The Sec-
retary of Education may require any addi-
tional information from the Secretary of the 
Interior. 

ø‘‘(6) PROHIBITED USES OF FUNDS.—None of 
the funds under this subsection may be used 
by the Secretary of the Interior for adminis-
trative purposes, including child count, and 
the provision of technical assistance. 

ø‘‘(c) STATE ALLOTMENTS.— 
ø‘‘(1) IN GENERAL.—Except as provided in 

paragraphs (2) and (3) from the funds remain-
ing for each fiscal year after the reservation 
and payments under subsections (a) and (b), 
the Secretary shall first allot to each State 
an amount that bears the same ratio to the 
amount of such remainder as the number of 
infants and toddlers in the State bears to the 
number of infants and toddlers in all States. 

ø‘‘(2) MINIMUM ALLOTMENTS.—Except as 
provided in paragraph (3), no State shall re-
ceive an amount under this section for any 
fiscal year that is less than the greater of— 

ø‘‘(A) 1⁄2 of 1 percent of the remaining 
amount described in paragraph (1); or 

ø‘‘(B) $500,000. 
ø‘‘(3) RATABLE REDUCTION.— 

ø‘‘(A) IN GENERAL.—If the sums made avail-
able under this part for any fiscal year are 
insufficient to pay the full amounts that all 
States are eligible to receive under this sub-
section for such year, the Secretary shall 
ratably reduce the allotments to such States 
for such year. 

ø‘‘(B) ADDITIONAL FUNDS.—If additional 
funds become available for making payments 
under this subsection for a fiscal year, allot-
ments that were reduced under subparagraph 
(A) shall be increased on the same basis the 
allotments were reduced. 

ø‘‘(4) DEFINITIONS.—For the purpose of this 
subsection— 

ø‘‘(A) the terms ‘infants’ and ‘toddlers’ 
mean children under 3 years of age; and 

ø‘‘(B) the term ‘State’ means each of the 50 
States, the District of Columbia, and the 
Commonwealth of Puerto Rico. 

ø‘‘(d) REALLOTMENT OF FUNDS.—If a State 
elects not to receive its allotment under sub-
section (c), the Secretary shall reallot, 
among the remaining States, amounts from 
such State in accordance with such sub-
section. 
ø‘‘SEC. 644. AUTHORIZATION OF APPROPRIA-

TIONS. 
ø‘‘For the purpose of carrying out this 

part, there are authorized to be appropriated 
such sums as may be necessary for each of 
the fiscal years 2004 through 2009. 
ø‘‘PART D—NATIONAL ACTIVITIES TO IM-

PROVE EDUCATION OF CHILDREN WITH 
DISABILITIES 

ø‘‘SEC. 650. FINDINGS. 
ø‘‘Congress finds the following: 
ø‘‘(1) The Federal Government has an on-

going obligation to support activities that 
contribute to positive results for children 
with disabilities, enabling them to lead pro-
ductive and independent adult lives. 

ø‘‘(2) Systemic change benefiting all stu-
dents, including children with disabilities, 
requires the involvement of States, local 
educational agencies, parents, individuals 
with disabilities and their families, teachers 
and other service providers, and other inter-
ested individuals and organizations to de-
velop and implement comprehensive strate-
gies that improve educational results for 
children with disabilities. 

ø‘‘(3) State educational agencies, in part-
nership with local educational agencies, par-
ents of children with disabilities, and other 
individuals and organizations, are in the best 
position to improve education for children 
with disabilities and to address their special 
needs. 

ø‘‘(4) An effective educational system serv-
ing students with disabilities should— 

ø‘‘(A) maintain high academic achieve-
ment standards and clear performance goals 
for children, consistent with the standards 
and expectations for all students in the edu-
cational system, and provide for appropriate 
and effective strategies and methods to en-
sure that all children with disabilities have 
the opportunity to achieve those standards 
and goals; 

ø‘‘(B) clearly define, in objective, measur-
able terms, the school and post-school re-
sults that children with disabilities are ex-
pected to achieve; and 

ø‘‘(C) promote transition services as de-
scribed in section 602(32) and coordinate 
State and local education, social, health, 
mental health, and other services, in ad-
dressing the full range of student needs, par-
ticularly the needs of children with disabil-
ities who need significant levels of support 
to participate and learn in school and the 
community. 

ø‘‘(5) The availability of an adequate num-
ber of qualified personnel is critical to serve 
effectively children with disabilities, to as-
sume leadership positions in administration 
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and direct services, to provide teacher train-
ing, and to conduct high quality research to 
improve special education. 

ø‘‘(6) High quality, comprehensive profes-
sional development programs are essential 
to ensure that the persons responsible for 
the education or transition of children with 
disabilities possess the skills and knowledge 
necessary to address the educational and re-
lated needs of those children. 

ø‘‘(7) Models of professional development 
should be scientifically based and reflect 
successful practices, including strategies for 
recruiting, preparing, and retaining per-
sonnel. 

ø‘‘(8) Continued support is essential for the 
development and maintenance of a coordi-
nated and high quality program of research 
to inform successful teaching practices and 
model curricula for educating children with 
disabilities. 

ø‘‘(9) A comprehensive research agenda 
should be established and pursued to pro-
mote the highest quality and rigor in special 
education research, and to address the full 
range of issues facing children with disabil-
ities, parents of children with disabilities, 
school personnel, and others. 

ø‘‘(10) Training, technical assistance, sup-
port, and dissemination activities are nec-
essary to ensure that parts B and C are fully 
implemented and achieve high quality early 
intervention, educational, and transitional 
results for children with disabilities and 
their families. 

ø‘‘(11) Parents, teachers, administrators, 
and related services personnel need technical 
assistance and information in a timely, co-
ordinated, and accessible manner in order to 
improve early intervention, educational, and 
transitional services and results at the State 
and local levels for children with disabilities 
and their families. 

ø‘‘(12) Parent training and information ac-
tivities assist parents of a child with a dis-
ability in dealing with the multiple pres-
sures of parenting such a child and are of 
particular importance in— 

ø‘‘(A) playing a vital role in creating and 
preserving constructive relationships be-
tween parents of children with disabilities 
and schools by facilitating open communica-
tion between the parents and schools; en-
couraging dispute resolution at the earliest 
possible point in time; and discouraging the 
escalation of an adversarial process between 
the parents and schools; 

ø‘‘(B) ensuring the involvement of parents 
in planning and decisionmaking with respect 
to early intervention, educational, and tran-
sitional services; 

ø‘‘(C) achieving high quality early inter-
vention, educational, and transitional re-
sults for children with disabilities; 

ø‘‘(D) providing such parents information 
on their rights, protections, and responsibil-
ities under this Act to ensure improved early 
intervention, educational, and transitional 
results for children with disabilities; 

ø‘‘(E) assisting such parents in the develop-
ment of skills to participate effectively in 
the education and development of their chil-
dren and in the transitions described in sec-
tion 602(32); 

ø‘‘(F) supporting the roles of such parents 
as participants within partnerships seeking 
to improve early intervention, educational, 
and transitional services and results for chil-
dren with disabilities and their families; and 

ø‘‘(G) supporting such parents who may 
have limited access to services and supports, 
due to economic, cultural, or linguistic bar-
riers. 

ø‘‘(13) Support is needed to improve tech-
nological resources and integrate tech-
nology, including universally designed tech-
nologies, into the lives of children with dis-
abilities, parents of children with disabil-

ities, school personnel, and others through 
curricula, services, and assistive tech-
nologies. 

ø‘‘Subpart 1—State Personnel Preparation 
and Professional Development Grants 

ø‘‘SEC. 651. PURPOSE; DEFINITION; PROGRAM AU-
THORITY. 

ø‘‘(a) PURPOSE.—The purpose of this sub-
part is to assist State educational agencies 
in reforming and improving their systems for 
personnel preparation and professional de-
velopment in early intervention, edu-
cational, and transition services in order to 
improve results for children with disabil-
ities. 

ø‘‘(b) DEFINITION.—In this subpart the term 
‘personnel’ means special education teach-
ers, general education teachers, principals, 
administrators, related services personnel, 
paraprofessionals, and early intervention 
personnel serving infants, toddlers, pre-
schoolers, or children with disabilities. 

ø‘‘(c) PROGRAM AUTHORITY.— 
ø‘‘(1) COMPETITIVE GRANTS.— 
ø‘‘(A) IN GENERAL.—For any fiscal year for 

which the amount appropriated under sec-
tion 655 is less than $100,000,000, the Sec-
retary is authorized to award grants, on a 
competitive basis, to State educational 
agencies to carry out the activities described 
in the State plan submitted under section 
654. 

ø‘‘(B) PRIORITY.—The Secretary may give 
priority to awarding grants under subpara-
graph (A) to State educational agencies 
that— 

ø‘‘(i) have the greatest personnel short-
ages; or 

ø‘‘(ii) demonstrate the greatest difficulty 
meeting the requirements of section 
615(a)(14). 

ø‘‘(C) MINIMUM.—The Secretary shall make 
a grant to each State educational agency se-
lected under subparagraph (A) in an amount 
for each fiscal year that is— 

ø‘‘(i) not less than $500,000, nor more than 
$2,000,000, in the case of the 50 States, the 
District of Columbia, and the Common-
wealth of Puerto Rico; and 

ø‘‘(ii) not less than $80,000 in the case of an 
outlying area. 

ø‘‘(D) INCREASES.—The Secretary may in-
crease the amount described in subparagraph 
(C) to account for inflation. 

ø‘‘(E) FACTORS.—The Secretary shall set 
the amount of each grant under subpara-
graph (A) after considering— 

ø‘‘(i) the amount of funds available for 
making the grants; 

ø‘‘(ii) the relative population of the State 
or outlying area; 

ø‘‘(iii) the types of activities proposed by 
the State or outlying area; 

ø‘‘(iv) the alignment of proposed activities 
with section 612(a)(15); 

ø‘‘(v) the alignment of proposed activities 
with the plans and applications submitted 
under sections 1111 and 2112, respectively, of 
the Elementary and Secondary Education 
Act of 1965; and 

ø‘‘(vi) the use, as appropriate, of scientif-
ically based activities. 

ø‘‘(2) FORMULA GRANTS.— 
ø‘‘(A) IN GENERAL.—For any fiscal year for 

which the funds appropriated under section 
655 are equal to or greater than $100,000,000, 
the Secretary shall— 

ø‘‘(i) reserve from such funds an amount 
sufficient to continue to make payments for 
the fiscal year in accordance with the terms 
of each multi-year grant awarded under 
paragraph (1) for which the grant period has 
not ended; and 

ø‘‘(ii) use the remainder of such funds to 
award grants to State educational agencies, 
from allotments under subparagraph (B), to 
enable the State educational agencies to 

award contracts and subgrants, on a com-
petitive basis, to carry out the authorized 
activities described in section 654. 

ø‘‘(B) ALLOTMENT.—Except as provided in 
subparagraph (C), from the remainder of 
funds described in subparagraph (A)(ii) for a 
fiscal year, the Secretary shall make an al-
lotment to each State educational agency in 
an amount that bears the same relation to 
such remainder as the amount of funds the 
State received under section 611(d)(3) for the 
preceding fiscal year bears to the amount of 
funds received by all States under such sec-
tion for the preceding fiscal year. 

ø‘‘(C) MINIMUM ALLOTMENT.—The amount 
of any State educational agency’s allotment 
under this paragraph for any fiscal year shall 
not be less than 1⁄4 of 1 percent of the amount 
made available under this part for such year. 
ø‘‘SEC. 652. ELIGIBILITY AND COLLABORATIVE 

PROCESS. 
ø‘‘(a) ELIGIBLE APPLICANTS.—A State edu-

cational agency may apply for a grant under 
this subpart for a grant period of not less 
than 1 year and not more than 5 years. 

ø‘‘(b) PARTNERS.— 
ø‘‘(1) IN GENERAL.—In order to be consid-

ered for a grant under this subpart, a State 
educational agency shall establish a partner-
ship with local educational agencies and 
other State agencies involved in, or con-
cerned with, the education of children with 
disabilities, including institutions of higher 
education and the State agencies responsible 
for administering part C, child care, and vo-
cational rehabilitation. 

ø‘‘(2) OTHER PARTNERS.—In order to be con-
sidered for a grant under this subpart, a 
State educational agency shall work in part-
nership with other persons and organizations 
involved in, and concerned with, the edu-
cation of children with disabilities, which 
may include— 

ø‘‘(A) the Governor; 
ø‘‘(B) parents of children with disabilities 

ages birth through 26; 
ø‘‘(C) parents of nondisabled children ages 

birth through 26; 
ø‘‘(D) individuals with disabilities; 
ø‘‘(E) parent training and information cen-

ters or community parent resource centers; 
ø‘‘(F) community based and other non-

profit organizations involved in the edu-
cation and employment of individuals with 
disabilities; 

ø‘‘(G) general and special education teach-
ers, paraprofessionals, related services per-
sonnel, and early intervention personnel; 

ø‘‘(H) the State advisory panel established 
under part B; 

ø‘‘(I) the State interagency coordinating 
council established under part C; 

ø‘‘(J) institutions of higher education 
within the State; 

ø‘‘(K) individuals knowledgeable about vo-
cational education; 

ø‘‘(L) the State agency for higher edu-
cation; 

ø‘‘(M) the State vocational rehabilitation 
agency; 

ø‘‘(N) public agencies with jurisdiction in 
the areas of health, mental health, social 
services, and juvenile justice; 

ø‘‘(O) other providers of professional devel-
opment that work with infants, toddlers, 
preschoolers, and children with disabilities; 
and 

ø‘‘(P) other individuals. 
ø‘‘SEC. 653. APPLICATIONS. 

ø‘‘(a) IN GENERAL.— 
ø‘‘(1) SUBMISSION.—A State educational 

agency that desires to receive a grant under 
this subpart shall submit to the Secretary an 
application at such time, in such manner, 
and including such information as the Sec-
retary may require. 

ø‘‘(2) STATE PLAN.—The application shall 
include a plan that identifies and addresses 

VerDate May 04 2004 00:33 May 13, 2004 Jkt 029060 PO 00000 Frm 00037 Fmt 4624 Sfmt 0634 E:\CR\FM\A12MY6.050 S12PT1



CONGRESSIONAL RECORD — SENATES5278 May 12, 2004 
the State and local needs for the professional 
development of administrators, principals, 
and teachers, as well as individuals who pro-
vide direct supplementary aids and services 
to children with disabilities, and that— 

ø‘‘(A) is designed to enable the State to 
meet the requirements of section 612(a)(14); 

ø‘‘(B) is based on an assessment of State 
and local needs that identifies critical as-
pects and areas in need of improvement re-
lated to the preparation, ongoing training, 
and professional development of personnel 
that serve infants, toddlers, preschoolers, 
and children with disabilities within the 
State, including— 

ø‘‘(i) current and anticipated personnel va-
cancies and shortages; and 

ø‘‘(ii) the number of preservice programs; 
and 

ø‘‘(C) is integrated and aligned, to the 
maximum extent possible, with State plans 
and activities under the Elementary and 
Secondary Education Act of 1965, the Reha-
bilitation Act of 1973, and the Higher Edu-
cation Act of 1965, as appropriate. 

ø‘‘(3) REQUIREMENT.—The State application 
shall contain an assurance that the State 
educational agency shall carry out each of 
the strategies described in subsection (b)(4). 

ø‘‘(b) ELEMENTS OF STATE PERSONNEL 
PREPARATION AND PROFESSIONAL DEVELOP-
MENT PLAN.—Each professional development 
plan shall— 

ø‘‘(1) describe a partnership agreement 
that is in effect for the period of the grant, 
which agreement shall specify— 

ø‘‘(A) the nature and extent of the partner-
ship described in section 652(b) and the re-
spective roles of each member of the partner-
ship; and 

ø‘‘(B) how the State will work in partner-
ship with other persons and organizations in-
volved in, and concerned with, the education 
of children with disabilities, including the 
respective roles of each of the persons and 
organizations; 

ø‘‘(2) describe how the strategies and ac-
tivities described in paragraph (4) will be co-
ordinated with other public resources (in-
cluding part B and part C funds retained for 
use at the State level for personnel and pro-
fessional development purposes) and private 
resources; 

ø‘‘(3) describe how the State will align its 
professional development plan under this 
subpart with the plan and application sub-
mitted under sections 1111 and 2112, respec-
tively, of the Elementary and Secondary 
Education Act of 1965; 

ø‘‘(4) describe what strategies the State 
will use to address the professional develop-
ment and personnel needs identified under 
subsection (a)(2) and how those strategies 
will be implemented, including— 

ø‘‘(A) a description of the preservice and 
inservice programs and activities to be sup-
ported under this subpart that will provide 
personnel with the knowledge and skills to 
meet the needs of, and improve the perform-
ance and achievement of, infants, toddlers, 
preschoolers, and children with disabilities; 
and 

ø‘‘(B) how such strategies shall be inte-
grated, to the maximum extent possible, 
with other activities supported by grants 
funded under this part, including those under 
section 664; 

ø‘‘(5) provide an assurance that the State 
will provide technical assistance to local 
educational agencies to improve the quality 
of professional development available to 
meet the needs of personnel who serve chil-
dren with disabilities; 

ø‘‘(6) provide an assurance that the State 
will provide technical assistance to entities 
that provide services to infants and toddlers 
with disabilities to improve the quality of 

professional development available to meet 
the needs of personnel serving such children; 

ø‘‘(7) describe how the State will recruit 
and retain highly qualified teachers and 
other qualified personnel in geographic areas 
of greatest need; 

ø‘‘(8) describe the steps the State will take 
to ensure that poor and minority children 
are not taught at higher rates by teachers 
who are not highly qualified; and 

ø‘‘(9) describe how the State will assess, on 
a regular basis, the extent to which the 
strategies implemented under this subpart 
have been effective in meeting the perform-
ance goals described in section 612(a)(15). 

ø‘‘(c) PEER REVIEW.— 
ø‘‘(1) IN GENERAL.—The Secretary shall use 

a panel of experts who are competent, by vir-
tue of their training, expertise, or experi-
ence, to evaluate applications for grants 
under section 651(c)(1). 

ø‘‘(2) COMPOSITION OF PANEL.—A majority 
of a panel described in paragraph (1) shall be 
composed of individuals who are not employ-
ees of the Federal Government. 

ø‘‘(3) PAYMENT OF FEES AND EXPENSES OF 
CERTAIN MEMBERS.—The Secretary may use 
available funds appropriated to carry out 
this subpart to pay the expenses and fees of 
panel members who are not employees of the 
Federal Government. 

ø‘‘(d) REPORTING PROCEDURES.—Each State 
educational agency that receives a grant 
under this subpart shall submit annual per-
formance reports to the Secretary. The re-
ports shall describe the progress of the State 
in implementing its plan and analyzing the 
effectiveness of the State’s activities under 
this subpart. 
ø‘‘SEC. 654. USE OF FUNDS. 

ø‘‘(a) PROFESSIONAL DEVELOPMENT ACTIVI-
TIES.—A State educational agency that re-
ceives a grant under this subpart shall use 
the grant funds to support activities in ac-
cordance with the State’s plan described in 
section 653, including 1 or more of the fol-
lowing: 

ø‘‘(1) Carrying out programs that provide 
support to both special education and reg-
ular education teachers of children with dis-
abilities, such as programs that— 

ø‘‘(A) provide teacher mentoring, team 
teaching, reduced class schedules and case 
loads, and intensive professional develop-
ment; and 

ø‘‘(B) use standards or assessments for 
guiding beginning teachers that are con-
sistent with challenging State student aca-
demic achievement and functional standards 
and with the requirements for professional 
development as defined in section 9101(34) of 
the Elementary and Secondary Education 
Act of 1965. 

ø‘‘(2) Encouraging and supporting the 
training of special education and regular 
education teachers and administrators to ef-
fectively utilize and integrate technology— 

ø‘‘(A) into curricula and instruction, in-
cluding training to improve the ability to 
collect, manage, and analyze data to im-
prove teaching, decisionmaking, school im-
provement efforts, and accountability; 

ø‘‘(B) to enhance learning by children with 
disabilities; and 

ø‘‘(C) to effectively communicate with par-
ents. 

ø‘‘(3) Providing professional development 
activities that— 

ø‘‘(A) improve the knowledge of special 
education and regular education teachers 
concerning— 

ø‘‘(i) the academic and developmental or 
functional needs of students with disabil-
ities; or 

ø‘‘(ii) effective instructional strategies, 
methods, and skills, and the use of State 
academic content standards and student aca-

demic achievement and functional stand-
ards, and State assessments, to improve 
teaching practices and student academic 
achievement; and 

ø‘‘(B) improve the knowledge of special 
education and regular education teachers 
and principals and, in appropriate cases, 
paraprofessionals, concerning effective in-
structional practices and that— 

ø‘‘(i) provide training in how to teach and 
address the needs of students with different 
learning styles; 

ø‘‘(ii) involve collaborative groups of 
teachers and administrators; 

ø‘‘(iii) provide training in methods of— 
ø‘‘(I) positive behavior interventions and 

supports to improve student behavior in the 
classroom; 

ø‘‘(II) scientifically based reading instruc-
tion, including early literacy instruction; 

ø‘‘(III) early and appropriate interventions 
to identify and help children with disabil-
ities; 

ø‘‘(IV) effective instruction for children 
with low incidence disabilities; 

ø‘‘(V) successful transitioning to postsec-
ondary opportunities; and 

ø‘‘(VI) using classroom-based techniques to 
assist children prior to referral for special 
education; 

ø‘‘(iv) provide training to enable special 
education and regular education teachers 
and principals to work with and involve par-
ents in their child’s education, including par-
ents of low income and limited English pro-
ficient children with disabilities; 

ø‘‘(v) provide training for special edu-
cation, regular education, principals, and re-
lated services personnel in planning, devel-
oping, and implementing effective and appro-
priate IEPs; and 

ø‘‘(vi) providing training to meet the needs 
of students with significant health, mobility, 
or behavioral needs prior to serving such stu-
dents; 

ø‘‘(C) train administrators, principals, and 
other relevant school personnel in con-
ducting effective IEP meetings; and 

ø‘‘(D) develop and enhance instructional 
leadership skills of principals. 

ø‘‘(4) Developing and implementing initia-
tives to promote the recruitment and reten-
tion of highly qualified special education 
teachers, particularly initiatives that have 
been proven effective in recruitment and re-
taining highly qualified teachers, including 
programs that provide— 

ø‘‘(A) teacher mentoring from exemplary 
special education teachers, principals, or su-
perintendents; 

ø‘‘(B) induction and support for special 
education teachers during their first 3 years 
of employment as teachers, respectively; or 

ø‘‘(C) incentives, including financial incen-
tives, to retain special education teachers 
who have a record of success in helping stu-
dents with disabilities. 

ø‘‘(5) Carrying out programs and activities 
that are designed to improve the quality of 
personnel who serve children with disabil-
ities, such as— 

ø‘‘(A) innovative professional development 
programs (which may be provided through 
partnerships that include institutions of 
higher education), including programs that 
train teachers and principals to integrate 
technology into curricula and instruction to 
improve teaching, learning, and technology 
literacy, which professional development 
shall be consistent with the definition of pro-
fessional development described in section 
9101(34) of the Elementary and Secondary 
Education Act of 1965; and 

ø‘‘(B) development and use of proven, cost 
effective strategies for the implementation 
of professional development activities, such 
as through the use of technology and dis-
tance learning. 
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ø‘‘(b) OTHER ACTIVITIES.—A State edu-

cational agency that receives a grant under 
this subpart shall use the grant funds to sup-
port activities in accordance with the 
State’s plan described in section 653, includ-
ing 1 or more of the following: 

ø‘‘(1) Reforming special education and reg-
ular education teacher certification (includ-
ing recertification) or licensing require-
ments to ensure that— 

ø‘‘(A) special education and regular edu-
cation teachers have— 

ø‘‘(i) the training and information nec-
essary to address the full range of needs of 
children with disabilities across disability 
categories; and 

ø‘‘(ii) the necessary subject matter knowl-
edge and teaching skills in the academic sub-
jects that they teach; 

ø‘‘(B) special education and regular edu-
cation teacher certification (including recer-
tification) or licensing requirements are 
aligned with challenging State academic 
content standards; and 

ø‘‘(C) special education and regular edu-
cation teachers have the subject matter 
knowledge and teaching skills, including 
technology literacy, necessary to help stu-
dents meet challenging State student aca-
demic achievement and functional stand-
ards. 

ø‘‘(2) Programs that establish, expand, or 
improve alternative routes for State certifi-
cation of special education teachers for high-
ly qualified individuals with a baccalaureate 
or master’s degree, including mid-career pro-
fessionals from other occupations, para-
professionals, and recent college or univer-
sity graduates with records of academic dis-
tinction who demonstrate the potential to 
become highly effective special education 
teachers. 

ø‘‘(3) Teacher advancement initiatives for 
special education teachers that promote pro-
fessional growth and emphasize multiple ca-
reer paths (such as paths to becoming a ca-
reer teacher, mentor teacher, or exemplary 
teacher) and pay differentiation. 

ø‘‘(4) Developing and implementing mecha-
nisms to assist local educational agencies 
and schools in effectively recruiting and re-
taining highly qualified special education 
teachers. 

ø‘‘(5) Reforming tenure systems, imple-
menting teacher testing for subject matter 
knowledge, and implementing teacher test-
ing for State certification or licensing, con-
sistent with title II of the Higher Education 
Act of 1965. 

ø‘‘(6) Funding projects to promote reci-
procity of teacher certification or licensing 
between or among States for special edu-
cation teachers, except that no reciprocity 
agreement developed under this paragraph or 
developed using funds provided under this 
subpart may lead to the weakening of any 
State teaching certification or licensing re-
quirement. 

ø‘‘(7) Developing or assisting local edu-
cational agencies to serve children with dis-
abilities through the development and use of 
proven, innovative strategies to deliver in-
tensive professional development programs 
that are both cost effective and easily acces-
sible, such as strategies that involve delivery 
through the use of technology, peer net-
works, and distance learning. 

ø‘‘(8) Developing, or assisting local edu-
cational agencies in developing, merit based 
performance systems, and strategies that 
provide differential and bonus pay for special 
education teachers. 

ø‘‘(9) Supporting activities that ensure 
that teachers are able to use challenging 
State academic content standards and stu-
dent academic and functional achievement 
standards, and State assessments for all chil-
dren with disabilities, to improve instruc-

tional practices and improve the academic 
achievement of children with disabilities. 

ø‘‘(10) Coordinating with, and expanding 
centers established under, section 2113(c)(18) 
of the Elementary and Secondary Education 
Act of 1965 to benefit special education 
teachers. 

ø‘‘(c) CONTRACTS AND SUBGRANTS.—Each 
such State educational agency— 

ø‘‘(1) shall award contracts or subgrants to 
local educational agencies, institutions of 
higher education, parent training and infor-
mation centers, or community parent re-
source centers, as appropriate, to carry out 
its State plan under this subpart; and 

ø‘‘(2) may award contracts and subgrants 
to other public and private entities, includ-
ing the lead agency under part C, to carry 
out such plan. 

ø‘‘(d) USE OF FUNDS FOR PROFESSIONAL DE-
VELOPMENT.—A State educational agency 
that receives a grant under this subpart 
shall use— 

ø‘‘(1) not less than 75 percent of the funds 
the State educational agency receives under 
the grant for any fiscal year for activities 
under subsection (a); and 

ø‘‘(2) not more than 25 percent of the funds 
the State educational agency receives under 
the grant for any fiscal year for activities 
under subsection (b). 

ø‘‘(e) GRANTS TO OUTLYING AREAS.—Public 
Law 95–134, permitting the consolidation of 
grants to the outlying areas, shall not apply 
to funds received under this subpart. 
ø‘‘SEC. 655. AUTHORIZATION OF APPROPRIA-

TIONS. 
ø‘‘There are authorized to be appropriated 

to carry out this subpart such sums as may 
be necessary for each of the fiscal years 2004 
through 2009. 
ø‘‘Subpart 2—Scientifically Based Research, 

Technical Assistance, Model Demonstration 
Projects, and Dissemination of Information 

ø‘‘SEC. 660. PURPOSE. 
ø‘‘The purpose of this subpart is— 
ø‘‘(1) to provide Federal funding for sci-

entifically based research, technical assist-
ance, model demonstration projects, and in-
formation dissemination to improve early 
intervention, educational, and transitional 
results for children with disabilities; and 

ø‘‘(2) to assist State educational agencies 
and local educational agencies in improving 
their education systems. 
ø‘‘SEC. 661. ADMINISTRATIVE PROVISIONS. 

ø‘‘(a) COMPREHENSIVE PLAN.— 
ø‘‘(1) IN GENERAL.—After receiving input 

from interested individuals with relevant ex-
pertise, the Secretary shall develop and im-
plement a comprehensive plan for activities 
carried out under this subpart (other than 
activities assisted under sections 662 and 665) 
in order to enhance the provision of early 
intervention, educational, related and tran-
sitional services to children with disabilities 
under parts B and C. The plan shall be co-
ordinated with the agenda developed pursu-
ant to section 662(d) and shall include mech-
anisms to address early intervention, edu-
cational, related service and transitional 
needs identified by State educational agen-
cies in applications submitted for State pro-
gram improvement grants under subpart 1. 

ø‘‘(2) PUBLIC COMMENT.—The Secretary 
shall provide a public comment period of at 
least 60 days on the plan. 

ø‘‘(3) DISTRIBUTION OF FUNDS.—In imple-
menting the plan, the Secretary shall, to the 
extent appropriate, ensure that funds are 
awarded to recipients under this subpart to 
carry out activities that benefit, directly or 
indirectly, children with the full range of 
disabilities and of all ages. 

ø‘‘(4) REPORTS TO CONGRESS.—The Sec-
retary shall annually report to Congress on 
the Secretary’s activities under this subpart, 

including an initial report not later than 12 
months after the date of enactment of the 
Individuals with Disabilities Education Im-
provement Act of 2003. 

ø‘‘(b) ELIGIBLE APPLICANTS.— 
ø‘‘(1) IN GENERAL.—Except as otherwise 

provided in this subpart, the following enti-
ties are eligible to apply for a grant, con-
tract, or cooperative agreement under this 
subpart: 

ø‘‘(A) A State educational agency. 
ø‘‘(B) A local educational agency. 
ø‘‘(C) A public charter school that is a 

local educational agency under State law. 
ø‘‘(D) An institution of higher education. 
ø‘‘(E) Any other public agency. 
ø‘‘(F) A private nonprofit organization. 
ø‘‘(G) An outlying area. 
ø‘‘(H) An Indian tribe or a tribal organiza-

tion (as defined under section 4 of the Indian 
Self-Determination and Education Assist-
ance Act). 

ø‘‘(I) A for-profit organization. 
ø‘‘(2) SPECIAL RULE.—The Secretary may 

limit the entities eligible for an award of a 
grant, contract, or cooperative agreement to 
1 or more categories of eligible entities de-
scribed in paragraph (1). 

ø‘‘(c) SPECIAL POPULATIONS.— 
ø‘‘(1) APPLICATION REQUIREMENT.—In mak-

ing an award of a grant, contract, or cooper-
ative agreement under this subpart, the Sec-
retary shall, as appropriate, require an appli-
cant to meet the criteria set forth by the 
Secretary under this subpart and dem-
onstrate how the applicant will address the 
needs of children with disabilities from mi-
nority backgrounds. 

ø‘‘(2) REQUIRED OUTREACH AND TECHNICAL 
ASSISTANCE.—Notwithstanding any other 
provision of this Act other than paragraph 
(1), the Secretary shall reserve at least 1 per-
cent of the total amount of funds made 
available to carry out this subpart for 1 or 
both of the following activities: 

ø‘‘(A) To provide outreach and technical 
assistance to Historically Black Colleges and 
Universities, and to institutions of higher 
education with minority enrollments of at 
least 25 percent, to promote the participa-
tion of such colleges, universities, and insti-
tutions in activities under this subpart. 

ø‘‘(B) To enable Historically Black Col-
leges and Universities, and the institutions 
described in subparagraph (A), to assist 
other colleges, universities, institutions, and 
agencies in improving educational and tran-
sitional results for children with disabilities. 

ø‘‘(C) RESERVATION OF FUNDS.—The Sec-
retary may reserve funds made available 
under this subpart to satisfy the require-
ments of subparagraphs (A) and (B). 

ø‘‘(d) PRIORITIES.—The Secretary, in mak-
ing an award of a grant, contract, or cooper-
ative agreement under this subpart, may, 
without regard to the rulemaking procedures 
under section 553(a) of title 5, United States 
Code, limit competitions to, or otherwise 
give priority to— 

ø‘‘(1) projects that address 1 or more— 
ø‘‘(A) age ranges; 
ø‘‘(B) disabilities; 
ø‘‘(C) school grades; 
ø‘‘(D) types of educational placements or 

early intervention environments; 
ø‘‘(E) types of services; 
ø‘‘(F) content areas, such as reading; or 
ø‘‘(G) effective strategies for helping chil-

dren with disabilities learn appropriate be-
havior in the school and other community 
based educational settings; 

ø‘‘(2) projects that address the needs of 
children based on the severity or incidence of 
their disability; 

ø‘‘(3) projects that address the needs of— 
ø‘‘(A) low achieving students; 
ø‘‘(B) underserved populations; 
ø‘‘(C) children from low income families; 
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ø‘‘(D) limited English proficient children; 
ø‘‘(E) unserved and underserved areas; 
ø‘‘(F) rural or urban areas; 
ø‘‘(G) children whose behavior interferes 

with their learning and socialization; 
ø‘‘(H) children with reading difficulties; or 
ø‘‘(I) children in charter schools; 
ø‘‘(4) projects to reduce inappropriate iden-

tification of children as children with dis-
abilities, particularly among minority chil-
dren; 

ø‘‘(5) projects that are carried out in par-
ticular areas of the country, to ensure broad 
geographic coverage; 

ø‘‘(6) projects that promote the develop-
ment and use of universally designed tech-
nologies, assistive technology devices, and 
assistive technology services to maximize 
children with disabilities’ access to and par-
ticipation in the general curriculum; and 

ø‘‘(7) any activity that is authorized in this 
subpart or subpart 3. 

ø‘‘(e) APPLICANT AND RECIPIENT RESPON-
SIBILITIES.— 

ø‘‘(1) DEVELOPMENT AND ASSESSMENT OF 
PROJECTS.—The Secretary shall require that 
an applicant for, and a recipient of, a grant, 
contract, or cooperative agreement for a 
project under this subpart— 

ø‘‘(A) involve individuals with disabilities 
or parents of individuals with disabilities 
ages birth through 26 in planning, imple-
menting, and evaluating the project; and 

ø‘‘(B) where appropriate, determine wheth-
er the project has any potential for replica-
tion and adoption by other entities. 

ø‘‘(2) ADDITIONAL RESPONSIBILITIES.—The 
Secretary may require a recipient of a grant, 
contract, or cooperative agreement under 
this subpart to— 

ø‘‘(A) share in the cost of the project; 
ø‘‘(B) prepare the research and evaluation 

findings and products from the project in for-
mats that are useful for specific audiences, 
including parents, administrators, teachers, 
early intervention personnel, related serv-
ices personnel, and individuals with disabil-
ities; 

ø‘‘(C) disseminate such findings and prod-
ucts; and 

ø‘‘(D) collaborate with other such recipi-
ents in carrying out subparagraphs (B) and 
(C). 

ø‘‘(f) APPLICATION MANAGEMENT.— 
ø‘‘(1) STANDING PANEL.— 
ø‘‘(A) IN GENERAL.—The Secretary shall es-

tablish and use a standing panel of experts 
who are competent, by virtue of their train-
ing, expertise, or experience, to evaluate ap-
plications under this subpart (other than ap-
plications for assistance under sections 662 
and 665) that, individually, request more 
than $75,000 per year in Federal financial as-
sistance. 

ø‘‘(B) MEMBERSHIP.—The standing panel 
shall include, at a minimum— 

ø‘‘(i) individuals who are representatives of 
institutions of higher education that plan, 
develop, and carry out high quality programs 
of personnel preparation; 

ø‘‘(ii) individuals who design and carry out 
scientifically based research targeted to the 
improvement of special education programs 
and services; 

ø‘‘(iii) individuals who have recognized ex-
perience and knowledge necessary to inte-
grate and apply scientifically based research 
findings to improve educational and transi-
tional results for children with disabilities; 

ø‘‘(iv) individuals who administer pro-
grams at the State or local level in which 
children with disabilities participate; 

ø‘‘(v) individuals who prepare parents of 
children with disabilities to participate in 
making decisions about the education of 
their children; 

ø‘‘(vi) individuals who establish policies 
that affect the delivery of services to chil-
dren with disabilities; 

ø‘‘(vii) parents of children with disabilities 
ages birth through 26 who are benefiting, or 
have benefited, from coordinated research, 
personnel preparation, and technical assist-
ance; and 

ø‘‘(viii) individuals with disabilities. 
ø‘‘(C) TERM.—Unless approved by the Sec-

retary due to extenuating circumstances re-
lated to shortages of experts in a particular 
area of expertise or for a specific competi-
tion, no individual shall serve on the stand-
ing panel for more than 3 consecutive years. 

ø‘‘(2) PEER REVIEW PANELS FOR PARTICULAR 
COMPETITIONS.— 

ø‘‘(A) COMPOSITION.—The Secretary shall 
ensure that each sub panel selected from the 
standing panel that reviews applications 
under this subpart (other than sections 662 
and 665) includes— 

ø‘‘(i) individuals with knowledge and ex-
pertise on the issues addressed by the activi-
ties authorized by this subpart; and 

ø‘‘(ii) to the extent practicable, parents of 
children with disabilities ages birth through 
26, individuals with disabilities, and persons 
from diverse backgrounds. 

ø‘‘(B) FEDERAL EMPLOYMENT LIMITATION.—A 
majority of the individuals on each sub panel 
that reviews an application under this sub-
part (other than an application under sec-
tions 662 and 665) shall be individuals who 
are not employees of the Federal Govern-
ment. 

ø‘‘(3) USE OF DISCRETIONARY FUNDS FOR AD-
MINISTRATIVE PURPOSES.— 

ø‘‘(A) EXPENSES AND FEES OF NON-FEDERAL 
PANEL MEMBERS.—The Secretary may use 
funds made available under this subpart to 
pay the expenses and fees of the panel mem-
bers who are not officers or employees of the 
Federal Government. 

ø‘‘(B) ADMINISTRATIVE SUPPORT.—The Sec-
retary may use not more than 1 percent of 
the funds made available to carry out this 
subpart to pay non-Federal entities for ad-
ministrative support related to management 
of applications submitted under this subpart. 

ø‘‘(4) AVAILABILITY OF CERTAIN PRODUCTS.— 
The Secretary shall ensure that recipients of 
grants, cooperative agreements, or contracts 
under this subpart and subpart 3 make avail-
able in formats that are accessible to indi-
viduals with disabilities any products devel-
oped under such grants, cooperative agree-
ments, or contracts that the recipient is 
making available to the public. 

ø‘‘(g) PROGRAM EVALUATION.—The Sec-
retary may use funds made available to 
carry out this subpart to evaluate activities 
carried out under this subpart. 

ø‘‘(h) MINIMUM FUNDING REQUIRED.— 
ø‘‘(1) IN GENERAL.—Subject to paragraph 

(2), the Secretary shall ensure that, for each 
fiscal year, at least the following amounts 
are provided under this subpart to address 
the following needs: 

ø‘‘(A) $12,832,000 to address the educational, 
related services, transitional, and early 
intervention needs of children with deaf- 
blindness. 

ø‘‘(B) $4,000,000 to address the postsec-
ondary, vocational, technical, continuing, 
and adult education needs of individuals 
with deafness. 

ø‘‘(C) $4,000,000 to address the educational, 
related services, and transitional needs of 
children with an emotional disturbance and 
those who are at risk of developing an emo-
tional disturbance. 

ø‘‘(2) RATABLE REDUCTION.—If the total 
amount appropriated to carry out sections 
662, 664, and 674 for any fiscal year is less 
than $130,000,000, the amounts listed in para-
graph (1) shall be ratably reduced. 

ø‘‘(i) ELIGIBILITY FOR FINANCIAL ASSIST-
ANCE.—No State or local educational agency, 
or other public institution or agency, may 
receive a grant or enter into a contract or 
cooperative agreement under this subpart 
that relates exclusively to programs, 
projects, and activities pertaining to chil-
dren aged 3 through 5, inclusive, unless the 
State is eligible to receive a grant under sec-
tion 619(b). 
ø‘‘SEC. 662. RESEARCH TO IMPROVE RESULTS 

FOR CHILDREN WITH DISABILITIES. 
ø‘‘(a) NATIONAL CENTER FOR SPECIAL EDU-

CATION RESEARCH.— 
ø‘‘(1) ESTABLISHMENT.— 
ø‘‘(A) IN GENERAL.—There is established, in 

the Institute of Education Sciences estab-
lished under section 111 of the Education 
Sciences Reform Act of 2002 (hereinafter in 
this section referred to as ‘the Institute’), 
the National Center for Special Education 
Research. 

ø‘‘(B) MISSION.—The mission of the Na-
tional Center for Special Education Research 
(hereafter in this section referred to as the 
‘Center’) shall be to— 

ø‘‘(i) sponsor research to expand knowledge 
and understanding of the needs of infants, 
toddlers, and children with disabilities in 
order to improve the developmental, edu-
cational, and transitional results of such in-
dividuals; 

ø‘‘(ii) sponsor research to improve services 
provided under, and support the implementa-
tion of, this Act; and 

ø‘‘(iii) evaluate the implementation and ef-
fectiveness of this Act in coordination with 
the National Center for Education Evalua-
tion. 

ø‘‘(2) COMMISSIONER.—The Center shall be 
headed by a Commissioner for Special Edu-
cation Research (hereinafter in this section 
referred to as ‘the Commissioner’). The Com-
missioner shall be appointed by the Director 
of the Institute (hereinafter in this section 
referred to as ‘the Director’) in accordance 
with section 117 of the Education Sciences 
Reform Act of 2002. The Commissioner shall 
have substantial knowledge of the Center’s 
activities, including a high level of expertise 
in the fields of research, research manage-
ment, and the education of children with dis-
abilities. 

ø‘‘(3) APPLICABILITY OF EDUCATION SCIENCES 
REFORM ACT OF 2002.—Parts A and E of the 
Education Sciences Reform Act of 2002, and 
the standards for peer review of applications 
and for the conduct and evaluation of re-
search under sections 133(a) and 134 of such 
Act, respectively, shall apply to the Sec-
retary, the Director, and the Commissioner 
in carrying out this section. 

ø‘‘(4) GRANTS, CONTRACTS, AND COOPERATIVE 
AGREEMENTS.—In carrying out the duties 
under this part, the Director may award 
grants to, or enter into contracts or coopera-
tive agreements with, eligible entities. 

ø‘‘(b) AUTHORIZED ACTIVITIES.—Activities 
that may be carried out under this section 
include research activities to— 

ø‘‘(1) improve services provided under this 
Act in order to improve academic achieve-
ment, functional outcomes, and educational 
results for children with disabilities; 

ø‘‘(2) identify scientifically based edu-
cational practices that support learning and 
improve academic achievement, functional 
outcomes, and educational results for all 
students with disabilities; 

ø‘‘(3) examine the special needs of pre-
school aged children, infants, and toddlers 
with disabilities, including factors that may 
result in developmental delays; 

ø‘‘(4) identify scientifically based related 
services and interventions that promote par-
ticipation and progress in the general edu-
cation curriculum and general education set-
tings; 
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ø‘‘(5) improve the alignment, compat-

ibility, and development of valid and reliable 
assessments, including alternate assess-
ments as described in section 1111(b) of the 
Elementary and Secondary Education Act of 
1965; 

ø‘‘(6) examine State content standards and 
alternate assessments for students with sig-
nificant cognitive impairment in terms of 
academic achievement, individualized in-
structional need, appropriate education set-
tings, and improved post-school results; 

ø‘‘(7) examine the educational, develop-
mental, and transitional needs of children 
with high incidence and low incidence dis-
abilities; 

ø‘‘(8) examine the extent to which over-
identification and underidentification of 
children with disabilities occurs, and the 
causes thereof; 

ø‘‘(9) improve reading and literacy skills of 
children with disabilities; 

ø‘‘(10) examine and improve secondary and 
postsecondary education and transitional 
outcomes and results for children with dis-
abilities; 

ø‘‘(11) examine methods of early interven-
tion for children with disabilities who need 
significant levels of support; 

ø‘‘(12) examine and incorporate universal 
design concepts in the development of stand-
ards, assessments, curricula, and instruc-
tional methods as a method to improve edu-
cational and transitional results for children 
with disabilities; 

ø‘‘(13) improve the preparation of personnel 
who provide educational and related services 
to children with disabilities to increase the 
academic achievement of students with dis-
abilities; 

ø‘‘(14) examine the excess costs of edu-
cating a child with a disability and expenses 
associated with high cost special education 
and related services; and 

ø‘‘(15) help parents improve educational re-
sults for their children, particularly related 
to transition issues. 

ø‘‘(c) STANDARDS.—The Commissioner shall 
ensure that activities assisted under this 
section— 

ø‘‘(1) conform to high standards of quality, 
integrity, accuracy, validity, and reliability; 

ø‘‘(2) are carried out in conjunction with 
the standards for the conduct and evaluation 
of all research and development established 
by the National Center for Education Re-
search; and 

ø‘‘(3) are objective, secular, neutral, and 
nonideological, and are free of partisan polit-
ical influence, and racial, cultural, gender, 
regional, or disability bias. 

ø‘‘(d) PLAN.—The Commissioner shall pro-
pose to the Director a research plan, devel-
oped in collaboration with the Assistant Sec-
retary for Special Education and Rehabilita-
tive Services, that— 

ø‘‘(1) is consistent with the priorities and 
mission of the Institute of Education 
Sciences and the mission of the Special Edu-
cation Research Center; 

ø‘‘(2) shall be carried out, updated, and 
modified, as appropriate; 

ø‘‘(3) is consistent with the purpose of this 
Act; 

ø‘‘(4) contains an appropriate balance 
across all age ranges and types of children 
with disabilities; 

ø‘‘(5) provides for research that is objective 
and uses measurable indicators to assess its 
progress and results; 

ø‘‘(6) is coordinated with the comprehen-
sive plan developed under section 661; and 

ø‘‘(7) provides that the research conducted 
under this part is relevant to special edu-
cation practice and policy. 

ø‘‘(e) APPLICATIONS.—An eligible entity 
that wishes to receive a grant, or enter into 
a contract or cooperative agreement, under 

this section shall submit an application to 
the Director at such time, in such manner, 
and containing such information as the Di-
rector may require. 

ø‘‘(f) DISSEMINATION.—The Center shall— 
ø‘‘(1) synthesize and disseminate, through 

the National Center for Education Evalua-
tion and Regional Assistance, the findings 
and results of special education research 
conducted or supported by the Center; and 

ø‘‘(2) assist the Director in the preparation 
of a biennial report, as described in section 
119 of the Education Sciences Reform Act of 
2003. 

ø‘‘(g) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
carry out this section such sums as may be 
necessary for each of fiscal years 2004 
through 2009. 
ø‘‘SEC. 663. TECHNICAL ASSISTANCE, DEM-

ONSTRATION PROJECTS, DISSEMI-
NATION OF INFORMATION, AND IM-
PLEMENTATION OF SCIENTIFICALLY 
BASED RESEARCH. 

ø‘‘(a) IN GENERAL.—From amounts made 
available under section 675, the Secretary, on 
a competitive basis, shall award grants to, or 
enter into contracts or cooperative agree-
ments with, eligible entities to provide tech-
nical assistance, carry out model demonstra-
tion projects, disseminate useful informa-
tion, and implement activities that are sup-
ported by scientifically based research. 

ø‘‘(b) REQUIRED ACTIVITIES.—The Secretary 
shall support activities to improve services 
provided under this Act, including the prac-
tices of professionals and others involved in 
providing such services to children with dis-
abilities, that promote academic achieve-
ment and functional performance to improve 
educational results and functional outcomes 
for children with disabilities through— 

ø‘‘(1) implementing effective strategies 
that are conducive to learning and for ad-
dressing inappropriate behavior of students 
with disabilities in schools, including strate-
gies to prevent children with emotional and 
behavioral problems from developing emo-
tional disturbances that require the provi-
sion of special education and related serv-
ices; 

ø‘‘(2) improving the alignment, compat-
ibility, and development of valid and reliable 
assessment methods, including alternate as-
sessment methods and evaluation methods, 
for assessing adequately yearly progress as 
described in section 1111(b)(2)(B) of the Ele-
mentary and Secondary Education Act of 
1965; 

ø‘‘(3) providing information to both regular 
education teachers and special education 
teachers to address the different learning 
styles and disabilities of students; 

ø‘‘(4) disseminating innovative, effective, 
and efficient curricula, materials (including 
those that are universally designed), instruc-
tional approaches, and strategies that— 

ø‘‘(A) support effective transitions between 
educational settings or from school to post- 
school settings; 

ø‘‘(B) support effective inclusion of stu-
dents with disabilities in general education 
settings, especially students with low-inci-
dence disabilities; and 

ø‘‘(C) improve educational and transitional 
results at all levels of the educational sys-
tem in which the activities are carried out 
and, in particular, that improve the progress 
of children with disabilities, as measured by 
assessments within the general education 
curriculum involved; and 

ø‘‘(5) demonstrating and applying scientif-
ically-based findings to facilitate systematic 
changes related to the provision of services 
to children with disabilities. 

ø‘‘(c) AUTHORIZED ACTIVITIES.—Activities 
that may be carried out under this section 
include activities to improve services pro-

vided under this Act, including the practices 
of professionals and others involved in pro-
viding such services to children with disabil-
ities, that promote academic achievement 
and functional outcomes to improve results 
for children with disabilities through— 

ø‘‘(1) applying and testing research find-
ings in typical service settings to determine 
the usability, effectiveness, and general ap-
plicability of those findings in such areas as 
improving instructional methods, curricula, 
and tools, such as textbooks and media; 

ø‘‘(2) demonstrating and applying scientif-
ically-based findings to facilitate systemic 
changes related to the provision of services 
to children with disabilities, in policy, proce-
dure, practice, and the training and use of 
personnel; 

ø‘‘(3) supporting and promoting the coordi-
nation of early intervention, education, and 
transitional services for children with dis-
abilities with services provided by health, re-
habilitation, and social service agencies; 

ø‘‘(4) promoting improved alignment and 
compatibility of general and special edu-
cation reforms concerned with curriculum 
and instructional reform, and evaluating of 
such reforms; 

ø‘‘(5) enabling professionals, parents of 
children with disabilities, and other persons, 
to learn about, and implement, the findings 
of scientifically based research and effective 
practices developed in model demonstration 
projects, relating to the provision of services 
to children with disabilities; 

ø‘‘(6) disseminating information relating to 
successful approaches to overcoming sys-
temic barriers to the effective and efficient 
delivery of early intervention, educational, 
and transitional services, to personnel who 
provide services to children with disabilities; 

ø‘‘(7) assisting States and local educational 
agencies with the process of planning sys-
temic changes that will promote improved 
early intervention, educational, and transi-
tional results for children with disabilities; 

ø‘‘(8) promoting change through a multi- 
State or regional framework that benefits 
States, local educational agencies, and other 
participants in partnerships that are in the 
process of achieving systemic-change out-
comes; 

ø‘‘(9) focusing on the needs and issues that 
are specific to a population of children with 
disabilities, such as providing single-State 
and multi-State technical assistance and in- 
service training— 

ø‘‘(A) to schools and agencies serving deaf- 
blind children and their families; 

ø‘‘(B) to programs and agencies serving 
other groups of children with low-incidence 
disabilities and their families; and 

ø‘‘(C) to address the postsecondary edu-
cation needs of individuals who are deaf or 
hard-of-hearing; 

ø‘‘(10) demonstrating models of personnel 
preparation to ensure appropriate place-
ments and services for all students with dis-
abilities and to reduce disproportionality in 
eligibility, placement, and disciplinary ac-
tions for minority and limited English pro-
ficient children; and 

ø‘‘(11) disseminating information on how to 
reduce racial and ethnic disproportionalities. 

ø‘‘(d) BALANCE AMONG DISABILITIES AND 
AGE RANGES.—In carrying out this section, 
the Secretary shall ensure that there is an 
appropriate balance across all age ranges and 
disabilities. 

ø‘‘(e) LINKING STATES TO INFORMATION 
SOURCES.—In carrying out this section, the 
Secretary may support projects that link 
States to technical assistance resources, in-
cluding special education and general edu-
cation resources, and may make research 
and related products available through li-
braries, electronic networks, parent training 
projects, and other information sources. 
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ø‘‘(f) APPLICATIONS.— 
ø‘‘(1) IN GENERAL.—An eligible entity that 

desires to receive a grant, or to enter into a 
contract or cooperative agreement, under 
this section shall submit an application to 
the Secretary at such time, in such manner, 
and containing such information as the Sec-
retary may require. 

ø‘‘(2) CONTENTS.—The Secretary may, as 
appropriate, require eligible entities to dem-
onstrate that the projects described in their 
applications are supported by scientifically 
based research that has been carried out in 
conjunction with the standards for the con-
duct and evaluation of all research and de-
velopment established by the National Cen-
ter for Education Research. 

ø‘‘(3) PRIORITY.—As appropriate, the Sec-
retary shall give priority to applications 
that propose to serve teachers and school 
personnel directly in the school environment 
or that strengthen State and local agency 
capacity to improve instructional practices 
of personnel to improve educational results 
for children with disabilities in the school 
environment. 
ø‘‘SEC. 664. PERSONNEL DEVELOPMENT TO IM-

PROVE SERVICES AND RESULTS FOR 
CHILDREN WITH DISABILITIES. 

ø‘‘(a) IN GENERAL.—The Secretary, on a 
competitive basis, shall award grants to, or 
enter into contracts or cooperative agree-
ments with, eligible entities— 

ø‘‘(1) to help address State identified needs 
for highly qualified personnel in special edu-
cation, related services, early intervention, 
transition, and regular education, to work 
with children with disabilities, consistent 
with the needs identified in the State plan 
described in section 653(a)(2) and the stand-
ards described in section 612(a)(14); 

ø‘‘(2) to ensure that those personnel have 
the necessary skills and knowledge, derived 
from practices that have been determined, 
through scientifically based research, to be 
successful in serving those children; 

ø‘‘(3) to encourage increased focus on aca-
demics and core content areas in special edu-
cation personnel preparation programs; 

ø‘‘(4) to ensure that regular education 
teachers have the necessary skills and 
knowledge to provide instruction to students 
with disabilities in the regular education 
classroom; 

ø‘‘(5) to ensure that all special education 
teachers teaching in core academic subjects 
are highly qualified; 

ø‘‘(6) to ensure that preservice and in-serv-
ice personnel preparation programs include 
training in— 

ø‘‘(A) the use of new technologies; 
ø‘‘(B) the area of early intervention, edu-

cational, and transition services; 
ø‘‘(C) effectively involving parents; and 
ø‘‘(D) positive behavior supports; and 
ø‘‘(7) to provide high-quality professional 

development for principals, superintendents, 
and other administrators, including training 
in— 

ø‘‘(A) instructional leadership; 
ø‘‘(B) behavioral supports in the school and 

classroom; 
ø‘‘(C) paperwork reduction; 
ø‘‘(D) promoting improved collaboration 

between special education and general edu-
cation teachers; 

ø‘‘(E) assessment and accountability; 
ø‘‘(F) ensuring effective learning environ-

ments; and 
ø‘‘(G) fostering positive relationships with 

parents. 
ø‘‘(b) PERSONNEL DEVELOPMENT; AUTHOR-

IZED ACTIVITIES.— 
ø‘‘(1) IN GENERAL.—In carrying out this sec-

tion, the Secretary shall support activities 
to prepare personnel, including activities for 
the preparation of personnel who will serve 
children with high-incidence and low-inci-

dence disabilities, consistent with the objec-
tives described in subsection (a). 

ø‘‘(2) AUTHORIZED ACTIVITIES.—Activities 
that may be carried out under this sub-
section include the following: 

ø‘‘(A) Supporting collaborative personnel 
preparation activities undertaken by institu-
tions of higher education, local educational 
agencies, and other local entities— 

ø‘‘(i) to improve and reform their existing 
programs, to support effective existing pro-
grams, to support the development of new 
programs, and to prepare teachers and re-
lated services personnel— 

ø‘‘(I) to meet the diverse needs of children 
with disabilities for early intervention, edu-
cational, and transitional services; and 

ø‘‘(II) to work collaboratively in regular 
classroom settings; and 

ø‘‘(ii) to incorporate best practices and sci-
entifically based research about preparing 
personnel— 

ø‘‘(I) so the personnel will have the knowl-
edge and skills to improve educational re-
sults for children with disabilities; and 

ø‘‘(II) to implement effective teaching 
strategies and interventions to prevent the 
misidentification, overidentification, or 
underidentification of children as having a 
disability, especially minority and limited 
English proficient children. 

ø‘‘(B) Developing, evaluating, and dissemi-
nating innovative models for the recruit-
ment, induction, retention, and assessment 
of highly qualified teachers to reduce short-
ages in personnel. 

ø‘‘(C) Providing continuous personnel prep-
aration, training, and professional develop-
ment designed to provide support and ensure 
retention of teachers and personnel who 
teach and provide related services to chil-
dren with disabilities. 

ø‘‘(D) Developing and improving programs 
for paraprofessionals to become special edu-
cation teachers, related services personnel, 
and early intervention personnel, including 
interdisciplinary training to enable the para-
professionals to improve early intervention, 
educational, and transitional results for chil-
dren with disabilities. 

ø‘‘(E) Demonstrating models for the prepa-
ration of, and interdisciplinary training of, 
early intervention, special education, and 
general education personnel, to enable the 
personnel to acquire the collaboration skills 
necessary to work within teams and to im-
prove results for children with disabilities, 
particularly within the general education 
curriculum. 

ø‘‘(F) Promoting effective parental in-
volvement practices to enable the personnel 
to work with parents and involve parents in 
the education of such parents’ children. 

ø‘‘(G) Promoting the transferability, 
across State and local jurisdictions, of licen-
sure and certification of teachers and admin-
istrators working with such children. 

ø‘‘(H) Developing and disseminating mod-
els that prepare teachers with strategies, in-
cluding positive behavioral interventions, 
for addressing the conduct of children with 
disabilities that impedes their learning and 
that of others in the classroom. 

ø‘‘(I) Developing and improving programs 
to enhance the ability of general education 
teachers, principals, school administrators, 
and school board members to improve results 
for children with disabilities. 

ø‘‘(J) Supporting institutions of higher 
education with minority enrollments of at 
least 25 percent for the purpose of preparing 
personnel to work with children with disabil-
ities. 

ø‘‘(K) Preparing personnel to work in high 
need elementary schools and secondary 
schools, including urban schools, rural 
schools, and schools operated by an entity 
described in section 7113(d)(1)(A)(ii) of the El-

ementary and Secondary Education Act of 
1965, and schools that serve high numbers or 
percentages of limited English proficient 
children. 

ø‘‘(L) Developing, evaluating, and dissemi-
nating innovative models for the recruit-
ment, induction, retention, and assessment 
of new, qualified teachers, especially from 
groups that are underrepresented in the 
teaching profession, including individuals 
with disabilities. 

ø‘‘(c) LOW INCIDENCE DISABILITIES; AUTHOR-
IZED ACTIVITIES.— 

ø‘‘(1) IN GENERAL.—In carrying out this sec-
tion, the Secretary shall support activities, 
consistent with the objectives described in 
subsection (a), that benefit children with low 
incidence disabilities. 

ø‘‘(2) AUTHORIZED ACTIVITIES.—Activities 
that may be carried out under this sub-
section include activities such as the fol-
lowing: 

ø‘‘(A) Preparing persons who— 
ø‘‘(i) have prior training in educational and 

other related service fields; and 
ø‘‘(ii) are studying to obtain degrees, cer-

tificates, or licensure that will enable the 
persons to assist children with low incidence 
disabilities to achieve the objectives set out 
in their individualized education programs 
described in section 614(d), or to assist in-
fants and toddlers with low incidence disabil-
ities to achieve the outcomes described in 
their individualized family service plans de-
scribed in section 636. 

ø‘‘(B) Providing personnel from various 
disciplines with interdisciplinary training 
that will contribute to improvement in early 
intervention, educational, and transitional 
results for children with low incidence dis-
abilities. 

ø‘‘(C) Preparing personnel in the innova-
tive uses and application of technology, in-
cluding universally designed technologies, 
assistive technology devices, and assistive 
technology services— 

ø‘‘(i) to enhance learning by children with 
low incidence disabilities through early 
intervention, educational, and transitional 
services; and 

ø‘‘(ii) to improve communication with par-
ents. 

ø‘‘(D) Preparing personnel who provide 
services to visually impaired or blind chil-
dren to teach and use Braille in the provision 
of services to such children. 

ø‘‘(E) Preparing personnel to be qualified 
educational interpreters, to assist children 
with low incidence disabilities, particularly 
deaf and hard of hearing children in school 
and school related activities, and deaf and 
hard of hearing infants and toddlers and pre-
school children in early intervention and 
preschool programs. 

ø‘‘(F) Preparing personnel who provide 
services to children with significant cog-
nitive disabilities and children with multiple 
disabilities. 

ø‘‘(3) DEFINITION.—As used in this section, 
the term ‘low incidence disability’ means— 

ø‘‘(A) a visual or hearing impairment, or 
simultaneous visual and hearing impair-
ments; 

ø‘‘(B) a significant cognitive impairment; 
or 

ø‘‘(C) any impairment for which a small 
number of personnel with highly specialized 
skills and knowledge are needed in order for 
children with that impairment to receive 
early intervention services or a free appro-
priate public education. 

ø‘‘(4) SELECTION OF RECIPIENTS.—In select-
ing recipients under this subsection, the Sec-
retary may give preference to eligible enti-
ties submitting applications that include 1 
or more of the following: 

VerDate May 04 2004 00:33 May 13, 2004 Jkt 029060 PO 00000 Frm 00042 Fmt 4624 Sfmt 0634 E:\CR\FM\A12MY6.051 S12PT1



CONGRESSIONAL RECORD — SENATE S5283 May 12, 2004 
ø‘‘(A) A proposal to prepare personnel in 

more than 1 low incidence disability, such as 
deaf and blindness. 

ø‘‘(B) A demonstration of an effective col-
laboration with an eligible entity and a local 
educational agency that ensures recruitment 
and subsequent retention of highly qualified 
personnel to serve children with disabilities. 

ø‘‘(C) A proposal to address the personnel 
and professional development needs in the 
State, as identified in section 653(a)(2). 

ø‘‘(5) PREPARATION IN USE OF BRAILLE.—The 
Secretary shall ensure that all recipients of 
assistance under this subsection who will use 
that assistance to prepare personnel to pro-
vide services to visually impaired or blind 
children that can appropriately be provided 
in Braille will prepare those individuals to 
provide those services in Braille. 

ø‘‘(d) LEADERSHIP PREPARATION; AUTHOR-
IZED ACTIVITIES.— 

ø‘‘(1) IN GENERAL.—In carrying out this sec-
tion, the Secretary shall support leadership 
preparation activities that are consistent 
with the objectives described in subsection 
(a). 

ø‘‘(2) AUTHORIZED ACTIVITIES.—Activities 
that may be carried out under this sub-
section include activities such as the fol-
lowing: 

ø‘‘(A) Preparing personnel at the graduate, 
doctoral, and postdoctoral levels of training 
to administer, enhance, or provide services 
to improve results for children with disabil-
ities. 

ø‘‘(B) Providing interdisciplinary training 
for various types of leadership personnel, in-
cluding teacher preparation faculty, admin-
istrators, researchers, supervisors, prin-
cipals, related services personnel, and other 
persons whose work affects early interven-
tion, educational, and transitional services 
for children with disabilities. 

ø‘‘(e) ENHANCED SUPPORT AND TRAINING FOR 
BEGINNING SPECIAL EDUCATORS; AUTHORIZED 
ACTIVITIES.— 

ø‘‘(1) IN GENERAL.—In carrying out this sec-
tion, the Secretary shall support personnel 
preparation activities that are consistent 
with the objectives described in subsection 
(a). 

ø‘‘(2) AUTHORIZED ACTIVITIES.—Activities 
that may be carried out under this sub-
section include— 

ø‘‘(A) enhancing and restructuring an ex-
isting program or developing a preservice 
teacher education program, to prepare spe-
cial education teachers, at colleges or de-
partments of education within the institu-
tion of higher education, by incorporating an 
additional 5th year clinical learning oppor-
tunity, field experience, or supervised 
practicum into a program of preparation and 
coursework for special education teachers; or 

ø‘‘(B) Creating or supporting professional 
development schools that provide— 

ø‘‘(i) high quality mentoring and induction 
opportunities with ongoing support for be-
ginning special education teachers; or 

ø‘‘(ii) inservice professional development 
to veteran special education teachers 
through the ongoing exchange of informa-
tion and instructional strategies. 

ø‘‘(3) ELIGIBLE PARTNERSHIPS.—Eligible re-
cipients of assistance under this subsection 
are partnerships— 

ø‘‘(A) that shall consist of— 
ø‘‘(i) 1 or more institutions of higher edu-

cation with special education personnel 
preparation programs; 

ø‘‘(ii) 1 or more local educational agencies; 
and 

ø‘‘(iii) in the case of activities assisted 
under paragraph (2)(B), an elementary school 
or secondary school; and 

ø‘‘(B) that may consist of other entities el-
igible for assistance under this part, such as 
a State educational agency. 

ø‘‘(4) PRIORITY.—In awarding grants or en-
tering into contracts or cooperative agree-
ments under this subsection, the Secretary 
shall give priority to partnerships that in-
clude local educational agencies that serve— 

ø‘‘(A) high numbers or percentages of low- 
income students; or 

ø‘‘(B) schools that have failed to make ade-
quate yearly progress toward enabling chil-
dren with disabilities to meet academic 
achievement standards. 

ø‘‘(f) TRAINING TO SUPPORT GENERAL EDU-
CATORS; AUTHORIZED ACTIVITIES.— 

ø‘‘(1) IN GENERAL.—In carrying out this sec-
tion, the Secretary shall support personnel 
preparation activities that are consistent 
with the objectives described in subsection 
(a). 

ø‘‘(2) AUTHORIZED ACTIVITIES.—Activities 
that may be carried out under this sub-
section include— 

ø‘‘(A) high quality professional develop-
ment for general educators that develops the 
knowledge and skills, and enhances the abil-
ity, of general educators to— 

ø‘‘(i) utilize classroom-based techniques to 
identify students who may be eligible for 
special education services, and deliver in-
struction in a way that meets the individual-
ized needs of children with disabilities 
through appropriate supports, accommoda-
tions, and curriculum modifications; 

ø‘‘(ii) utilize classroom-based techniques, 
such as scientifically based reading instruc-
tion; 

ø‘‘(iii) work collaboratively with special 
education teachers and related services per-
sonnel; 

ø‘‘(iv) implement strategies, such as posi-
tive behavioral interventions— 

ø‘‘(I) to address the behavior of children 
with disabilities that impedes the learning of 
such children and others; or 

ø‘‘(II) to prevent children from being 
misidentified as children with disabilities; 

ø‘‘(v) prepare children with disabilities to 
participate in statewide assessments (with 
and without accommodations) and alter-
native assessment, as appropriate; 

ø‘‘(vi) develop effective practices for ensur-
ing that all children with disabilities are a 
part of all accountability systems under the 
Elementary and Secondary Education Act of 
1965; 

ø‘‘(vii) work with and involve parents of 
children with disabilities in their child’s 
education; 

ø‘‘(viii) understand how to effectively con-
struct IEPs, participate in IEP meetings, 
and implement IEPs; and 

ø‘‘(ix) in the case of principals and super-
intendents, be instructional leaders and pro-
mote improved collaboration between gen-
eral educators, special education teachers, 
and related services personnel; and 

ø‘‘(B) release and planning time for the ac-
tivities described in this subsection. 

ø‘‘(3) ELIGIBLE PARTNERSHIPS.—Eligible re-
cipients of assistance under this subsection 
are partnerships— 

ø‘‘(A) that shall consist of— 
ø‘‘(i) 1 or more institutions of higher edu-

cation with special education personnel 
preparation programs; 

ø‘‘(ii) 1 or more local educational agencies; 
and 

ø‘‘(B) that may consist of other entities el-
igible for assistance under this part, such as 
a State educational agency. 

ø‘‘(g) APPLICATIONS.— 
ø‘‘(1) IN GENERAL.—Any eligible entity that 

desires to receive a grant, or enter into a 
contract or cooperative agreement, under 
this section shall submit an application to 
the Secretary at such time, in such manner, 
and containing such information as the Sec-
retary may require. 

ø‘‘(2) IDENTIFIED STATE NEEDS.— 

ø‘‘(A) REQUIREMENT TO ADDRESS IDENTIFIED 
NEEDS.—Any application under subsection 
(b), (c), (d), (e), or (f) shall include informa-
tion demonstrating to the satisfaction of the 
Secretary that the activities described in the 
application will address needs identified by 
the State or States the applicant proposes to 
serve, consistent with the needs identified in 
the State plan described in section 653(a)(2). 

ø‘‘(B) COOPERATION WITH STATE EDU-
CATIONAL AGENCIES.—Any applicant that is 
not a local educational agency or a State 
educational agency shall include in the ap-
plication information demonstrating to the 
satisfaction of the Secretary that the appli-
cant and 1 or more State educational agen-
cies have engaged in a cooperative effort to 
carry out and monitor the project to be as-
sisted. 

ø‘‘(3) ACCEPTANCE BY STATES OF PERSONNEL 
PREPARATION REQUIREMENTS.—The Secretary 
may require applicants to provide assurances 
from 1 or more States that such States— 

ø‘‘(A) intend to accept successful comple-
tion of the proposed personnel preparation 
program as meeting State personnel stand-
ards for serving children with disabilities or 
serving infants and toddlers with disabil-
ities; and 

ø‘‘(B) need personnel in the area or areas in 
which the applicant proposes to provide 
preparation, as identified in the States’ com-
prehensive systems of personnel develop-
ment under parts B and C. 

ø‘‘(h) SELECTION OF RECIPIENTS.— 
ø‘‘(1) IMPACT OF PROJECT.—In selecting 

award recipients under this section, the Sec-
retary shall consider the impact of the pro-
posed project described in the application in 
meeting the need for personnel identified by 
the States. 

ø‘‘(2) REQUIREMENT FOR APPLICANTS TO 
MEET STATE AND PROFESSIONAL STANDARDS.— 
The Secretary shall make grants and enter 
into contracts and cooperative agreements 
under this section only to eligible applicants 
that meet State and professionally recog-
nized standards for the preparation of special 
education and related services personnel, if 
the purpose of the project is to assist per-
sonnel in obtaining degrees. 

ø‘‘(3) PREFERENCES.—In selecting recipi-
ents under this section, the Secretary may 
give preference to institutions of higher edu-
cation that are— 

ø‘‘(A) educating regular education per-
sonnel to meet the needs of children with 
disabilities in integrated settings; 

ø‘‘(B) educating special education per-
sonnel to work in collaboration with regular 
educators in integrated settings; and 

ø‘‘(C) successfully recruiting and preparing 
individuals with disabilities and individuals 
from groups that are underrepresented in the 
profession for which the institution of higher 
education is preparing individuals. 

ø‘‘(i) SERVICE OBLIGATION.—Each applica-
tion for funds under subsections (b), (c), (d), 
and (e) shall include an assurance that the 
applicant will ensure that individuals who 
receive a scholarship under the proposed 
project will subsequently provide special 
education and related services to children 
with disabilities for a period of 1 year for 
every year for which assistance was received, 
or repay all or part of the cost of that assist-
ance, in accordance with regulations issued 
by the Secretary. 

ø‘‘(j) SCHOLARSHIPS.—The Secretary may 
include funds for scholarships, with nec-
essary stipends and allowances, in awards 
under subsections (b), (c), (d), and (e). 

ø‘‘(k) DEFINITIONS.—In this section the 
term ‘personnel’ means special education 
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teachers, general education teachers, prin-
cipals, administrators, related services per-
sonnel, paraprofessionals, and early inter-
vention personnel serving infants, toddlers, 
preschoolers, or children with disabilities. 

ø‘‘(l) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
carry out this section such sums as may be 
necessary for each of the fiscal years 2004 
through 2010. 
ø‘‘SEC. 665. STUDIES AND EVALUATIONS. 

ø‘‘(a) STUDIES AND EVALUATIONS.— 
ø‘‘(1) DELEGATION.—The Secretary shall 

delegate to the Director of the Institute for 
Education Sciences responsibility to carry 
out this section. 

ø‘‘(2) ASSESSMENT.—The Secretary shall, 
directly or through grants, contracts, or co-
operative agreements awarded on a competi-
tive basis, assess the progress in the imple-
mentation of this Act, including the effec-
tiveness of State and local efforts to pro-
vide— 

ø‘‘(A) a free appropriate public education 
to children with disabilities; and 

ø‘‘(B) early intervention services to infants 
and toddlers with disabilities, and infants 
and toddlers who would be at risk of having 
substantial developmental delays if early 
intervention services were not provided to 
them. 

ø‘‘(b) NATIONAL ASSESSMENT.— 
ø‘‘(1) IN GENERAL.—The Secretary shall 

carry out a national assessment of activities 
carried out with Federal funds under this 
Act in order— 

ø‘‘(A) to determine the effectiveness of this 
Act in achieving its purposes; 

ø‘‘(B) to provide timely information to the 
President, Congress, the States, local edu-
cational agencies, and the public on how to 
implement this Act more effectively; and 

ø‘‘(C) to provide the President and Con-
gress with information that will be useful in 
developing legislation to achieve the pur-
poses of this Act more effectively. 

ø‘‘(2) CONSULTATION.—The Secretary shall 
plan, review, and conduct the national as-
sessment under this subsection in consulta-
tion with researchers, State practitioners, 
local practitioners, parents of children with 
disabilities, and other appropriate individ-
uals. 

ø‘‘(3) SCOPE OF ASSESSMENT.—The national 
assessment shall assess the— 

ø‘‘(A) implementation of programs assisted 
under this Act and the impact of those pro-
grams on addressing the developmental, edu-
cational, and transitional needs of, and im-
proving the academic achievement and func-
tional outcomes of, children with disabilities 
to enable the children to reach challenging 
developmental goals and challenging State 
academic content standards based on State 
academic assessments, including alternative 
assessments; 

ø‘‘(B) types of programs and services that 
have demonstrated the greatest likelihood of 
helping students reach the challenging State 
academic content standards and develop-
mental goals; 

ø‘‘(C) implementation of the personal prep-
aration professional development activities 
assisted under this Act and the impact on in-
struction, student academic achievement, 
and teacher qualifications to enhance the 
ability of special education teachers and reg-
ular education teachers to improve results 
for children with disabilities; and 

ø‘‘(D) effectiveness of schools, local edu-
cational agencies, States, and other recipi-
ents of assistance under this Act, in achiev-
ing the purposes of this Act in— 

ø‘‘(i) improving the academic achievement 
of children with disabilities and their per-
formance on regular statewide assessments, 
and the performance of children with disabil-
ities on alternate assessments; 

ø‘‘(ii) improving the participation rate of 
children with disabilities in the general edu-
cation curriculum; 

ø‘‘(iii) improving the transitions of chil-
dren with disabilities at natural transition 
points; 

ø‘‘(iv) placing and serving children with 
disabilities, including minority children, in 
the least restrictive environment appro-
priate; 

ø‘‘(v) preventing children with disabilities, 
especially children with emotional disturb-
ances and specific learning disabilities, from 
dropping out of school; 

ø‘‘(vi) addressing the reading and literacy 
needs of children with disabilities; 

ø‘‘(vii) coordinating services provided 
under this Act with each other, with other 
educational and pupil services (including 
preschool services), and with health and so-
cial services funded from other sources; 

ø‘‘(viii) improving the participation of par-
ents of children with disabilities in the edu-
cation of their children; 

ø‘‘(ix) resolving disagreements between 
education personnel and parents through al-
ternate dispute resolution activities includ-
ing mediation and voluntary binding arbitra-
tion; and 

ø‘‘(x) reducing the misidentification of 
children, especially minority and limited 
English proficient children. 

ø‘‘(4) INTERIM AND FINAL REPORTS.—The 
Secretary shall submit to the President and 
Congress— 

ø‘‘(A) an interim report that summarizes 
the preliminary findings of the national as-
sessment not later than 3 years after the 
date of enactment of the Individuals with 
Disabilities Education Improvement Act of 
2003; and 

ø‘‘(B) a final report of the findings of the 
assessment not later than 5 years after the 
date of enactment of the Individual with Dis-
abilities Education Improvement Act of 2003. 

ø‘‘(c) STUDY ON ENSURING ACCOUNTABILITY 
FOR STUDENTS WITH SIGNIFICANT DISABIL-
ITIES.—The Secretary shall carry out a na-
tional study or studies to examine— 

ø‘‘(1) the criteria that States use to deter-
mine eligibility for alternate assessments 
and the number and type of children who 
take those assessments; 

ø‘‘(2) the validity and reliability of alter-
nate assessment instruments and procedures; 

ø‘‘(3) the alignment of alternate assess-
ments with State academic content and 
achievement standards or with alternate 
academic achievement standards; and 

ø‘‘(4) the use and effectiveness of alternate 
assessments in appropriately measuring stu-
dent progress and outcomes specific to indi-
vidualized instructional need. 

ø‘‘(d) ANNUAL REPORT.—The Secretary 
shall provide an annual report to Congress 
that— 

ø‘‘(1) summarizes the research conducted 
under section 662; 

ø‘‘(2) analyzes and summarizes the data re-
ported by the States and the Secretary of 
the Interior under section 618; 

ø‘‘(3) summarizes the studies and evalua-
tions conducted under this section and the 
timeline for their completion; 

ø‘‘(4) describes the extent and progress of 
the national assessment; and 

ø‘‘(5) describes the findings and determina-
tions resulting from reviews of State imple-
mentation of this Act. 

ø‘‘(e) AUTHORIZED ACTIVITIES.—In carrying 
out this subsection, the Secretary may sup-
port objective studies, evaluations, and as-
sessments, including studies that— 

ø‘‘(1) analyze measurable impact, out-
comes, and results achieved by State edu-
cational agencies and local educational 
agencies through their activities to reform 
policies, procedures, and practices designed 

to improve educational and transitional 
services and results for children with disabil-
ities; 

ø‘‘(2) analyze State and local needs for pro-
fessional development, parent training, and 
other appropriate activities that can reduce 
the need for disciplinary actions involving 
children with disabilities; 

ø‘‘(3) assess educational and transitional 
services and results for children with disabil-
ities from minority backgrounds, including— 

ø‘‘(A) data on— 
ø‘‘(i) the number of minority children who 

are referred for special education evaluation; 
ø‘‘(ii) the number of minority children who 

are receiving special education and related 
services and their educational or other serv-
ice placement; 

ø‘‘(iii) the number of minority children 
who graduated from secondary programs 
with a regular diploma in the standard num-
ber of years; and 

ø‘‘(iv) the number of minority children who 
drop out of the educational system; and 

ø‘‘(B) the performance of children with dis-
abilities from minority backgrounds on 
State assessments and other performance in-
dicators established for all students; 

ø‘‘(4) measure educational and transitional 
services and results of children with disabil-
ities served under this Act, including longi-
tudinal studies that— 

ø‘‘(A) examine educational and transi-
tional services and results for children with 
disabilities who are 3 through 17 years of age 
and are receiving special education and re-
lated services under this Act, using a na-
tional, representative sample of distinct age 
cohorts and disability categories; and 

ø‘‘(B) examine educational results, transi-
tion services, postsecondary placement, and 
employment status of individuals with dis-
abilities, 18 through 21 years of age, who are 
receiving or have received special education 
and related services under this Act; and 

ø‘‘(5) identify and report on the placement 
of children with disabilities by disability 
category. 

ø‘‘(f) RESERVATION FOR STUDIES AND TECH-
NICAL ASSISTANCE.— 

ø‘‘(1) IN GENERAL.—Except as provided in 
paragraph (2) and notwithstanding any other 
provision of this Act, the Secretary may re-
serve not more than 1⁄2 of 1 percent of the 
amount appropriated under parts B and C for 
each fiscal year to carry out this section, of 
which $3,000,000 shall be available to carry 
out subsection (c). 

ø‘‘(2) MAXIMUM AMOUNT.—For the first fis-
cal year for which the amount described in 
paragraph (1) is at least $40,000,000, the max-
imum amount the Secretary may reserve 
under paragraph (1), is $40,000,000. For each 
subsequent fiscal year, the maximum 
amount the Secretary may reserve under 
paragraph (1) is $40,000,000, increased by the 
cumulative rate of inflation since the fiscal 
year described in the previous sentence. 

ø‘‘(3) USE OF MAXIMUM AMOUNT.—In any fis-
cal year described in paragraph (2) for which 
the Secretary reserves the maximum amount 
described in that paragraph, the Secretary 
shall use at least 1⁄2 of the reserved amount 
for activities under subsection (d). 

ø‘‘Subpart 3—Supports To Improve Results 
for Children With Disabilities 

ø‘‘SEC. 670. PURPOSES. 
ø‘‘The purposes of this subpart are to en-

sure that— 
ø‘‘(1) children with disabilities and their 

parents receive training and information on 
their rights, responsibilities, and protections 
under this Act, in order to develop the skills 
necessary to cooperatively and effectively 
participate in planning and decision making 
relating to early intervention, educational, 
and transitional services; 
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ø‘‘(2) parents, teachers, administrators, 

early intervention personnel, related serv-
ices personnel, and transition personnel re-
ceive coordinated and accessible technical 
assistance and information to assist them in 
improving early intervention, educational, 
and transitional services and results for chil-
dren with disabilities and their families; and 

ø‘‘(3) appropriate technology and media are 
researched, developed, and demonstrated, to 
improve and implement early intervention, 
educational, and transitional services and re-
sults for children with disabilities and their 
families. 

ø‘‘SEC. 671. PARENT TRAINING AND INFORMA-
TION CENTERS. 

ø‘‘(a) PROGRAM AUTHORIZED.—The Sec-
retary may award grants to, and enter into 
contracts and cooperative agreements with, 
parent organizations to support parent train-
ing and information centers to carry out ac-
tivities under this section. 

ø‘‘(b) REQUIRED ACTIVITIES.—Each parent 
training and information center that re-
ceives assistance under this section shall— 

ø‘‘(1) provide training and information that 
meets the needs of parents of children with 
disabilities living in the area served by the 
center, particularly underserved parents and 
parents of children who may be inappropri-
ately identified, to enable their children 
with disabilities to— 

ø‘‘(A) meet developmental and functional 
goals, and challenging academic achieve-
ment goals that have been established for all 
children; and 

ø‘‘(B) be prepared to lead productive inde-
pendent adult lives, to the maximum extent 
possible; 

ø‘‘(2) serve the parents of infants, toddlers, 
and children with the full range of disabil-
ities described in section 602(3); 

ø‘‘(3) assist parents to— 
ø‘‘(A) better understand the nature of their 

children’s disabilities and their educational, 
developmental, and transitional needs; 

ø‘‘(B) communicate effectively and work 
collaboratively with personnel responsible 
for providing special education, early inter-
vention, transition services, and related 
services; 

ø‘‘(C) participate in decisionmaking proc-
esses and the development of individualized 
education programs under part B and indi-
vidualized family service plans under part C; 

ø‘‘(D) obtain appropriate information 
about the range, type, and quality of op-
tions, programs, services, technologies, and 
research based practices and interventions, 
and resources available to assist children 
with disabilities and their families in school 
and at home; 

ø‘‘(E) understand the provisions of this Act 
for the education of, and the provision of 
early intervention services to, children with 
disabilities; and 

ø‘‘(F) participate in school reform activi-
ties; 

ø‘‘(4) in States where the State elects to 
contract with the parent training and infor-
mation center, contract with State edu-
cational agencies to provide, consistent with 
subparagraphs (B) and (D) of section 615(e)(2), 
individuals who meet with parents to explain 
the mediation process to the parents; 

ø‘‘(5) assist parents in resolving disputes in 
the most expeditious and effective way pos-
sible, including encouraging the use, and ex-
plaining the benefits, of alternative methods 
of dispute resolution, such as the mediation 
process described in section 615(e); 

ø‘‘(6) assist parents and students with dis-
abilities to understand their rights and re-
sponsibilities under this Act, including those 
under section 615(m) on the student’s reach-
ing the age of majority; 

ø‘‘(7) assist parents to understand the 
availability of, and how to effectively use, 
procedural safeguards under this Act; 

ø‘‘(8) assist parents in understanding, pre-
paring for, and participating in, the process 
described in section 615(f)(1)(B); 

ø‘‘(9) network with appropriate clearing-
houses, including organizations conducting 
national dissemination activities under sec-
tion 663, and with other national, State, and 
local organizations and agencies, such as 
protection and advocacy agencies, that serve 
parents and families of children with the full 
range of disabilities described in section 
602(3); and 

ø‘‘(10) annually report to the Secretary 
on— 

ø‘‘(A) the number and demographics of par-
ents to whom the center provided informa-
tion and training in the most recently con-
cluded fiscal year; 

ø‘‘(B) the effectiveness of strategies used to 
reach and serve parents, including under-
served parents of children with disabilities; 
and 

ø‘‘(C) the number of parents served who 
have resolved disputes through alternative 
methods of dispute resolution. 

ø‘‘(c) OPTIONAL ACTIVITIES.—A parent 
training and information center that re-
ceives assistance under this section may pro-
vide information to teachers and other pro-
fessionals to assist the teachers and profes-
sionals in improving results for children 
with disabilities. 

ø‘‘(d) APPLICATION REQUIREMENTS.—Each 
application for assistance under this section 
shall identify with specificity the special ef-
forts that the parent organization will un-
dertake— 

ø‘‘(1) to ensure that the needs for training 
and information of underserved parents of 
children with disabilities in the area to be 
served are effectively met; and 

ø‘‘(2) to work with community based orga-
nizations. 

ø‘‘(e) DISTRIBUTION OF FUNDS.— 
ø‘‘(1) IN GENERAL.—The Secretary shall— 
ø‘‘(A) make at least 1 award to a parent or-

ganization in each State for a parent train-
ing and information center which is des-
ignated as the statewide parent training and 
information center; or 

ø‘‘(B) in the case of a large State, make 
awards to multiple parent training and infor-
mation centers, but only if the centers dem-
onstrate that coordinated services and sup-
ports will occur among the multiple centers. 

ø‘‘(2) SELECTION REQUIREMENT.—The Sec-
retary shall select among applications sub-
mitted by parent organizations in a State in 
a manner that ensures the most effective as-
sistance to parents, including parents in 
urban and rural areas, in the State. 

ø‘‘(f) QUARTERLY REVIEW.— 
ø‘‘(1) MEETINGS.—The board of directors of 

each parent organization that receives an 
award under this section shall meet at least 
once in each calendar quarter to review the 
activities for which the award was made. 

ø‘‘(2) CONTINUATION AWARD.—When an orga-
nization requests a continuation award 
under this section, the board of directors 
shall submit to the Secretary a written re-
view of the parent training and information 
program conducted by the organization dur-
ing the preceding fiscal year. 

ø‘‘(g) DEFINITION OF PARENT ORGANIZA-
TION.—As used in this section, the term ‘par-
ent organization’ means a private nonprofit 
organization (other than an institution of 
higher education) that has a board of direc-
tors— 

ø‘‘(1) the majority of whom are parents of 
children with disabilities ages birth through 
26; 

ø‘‘(2) that includes— 

ø‘‘(A) individuals working in the fields of 
special education, related services, and early 
intervention; and 

ø‘‘(B) individuals with disabilities; 
ø‘‘(3) the parent and professional members 

of which are broadly representative of the 
population to be served; and 

ø‘‘(4) has as its mission serving families of 
children and youth with disabilities who— 

ø‘‘(A) are ages birth through 26; and 
ø‘‘(B) have the full range of disabilities de-

scribed in section 602(3). 
ø‘‘SEC. 672. COMMUNITY PARENT RESOURCE CEN-

TERS. 
ø‘‘(a) IN GENERAL.—The Secretary may 

award grants to, and enter into contracts 
and cooperative agreements with, local par-
ent organizations to support parent training 
and information centers that will help en-
sure that underserved parents of children 
with disabilities, including low income par-
ents, parents of children with limited 
English proficiency, and parents with dis-
abilities, have the training and information 
the parents need to enable the parents to 
participate effectively in helping their chil-
dren with disabilities— 

ø‘‘(1) to meet developmental and func-
tional goals, and challenging academic 
achievement goals that have been estab-
lished for all children; and 

ø‘‘(2) to be prepared to lead productive 
independent adult lives, to the maximum ex-
tent possible. 

ø‘‘(b) REQUIRED ACTIVITIES.—Each commu-
nity parent resource center assisted under 
this section shall— 

ø‘‘(1) provide training and information that 
meets the training and information needs of 
parents of children with disabilities proposed 
to be served by the grant, contract, or coop-
erative agreement; 

ø‘‘(2) carry out the activities required of 
parent training and information centers 
under paragraphs (2) through (9) of section 
671(b); 

ø‘‘(3) establish cooperative partnerships 
with the parent training and information 
centers funded under section 671; and 

ø‘‘(4) be designed to meet the specific needs 
of families who experience significant isola-
tion from available sources of information 
and support. 

ø‘‘(c) DEFINITION.—As used in this section, 
the term ‘local parent organization’ means a 
parent organization, as defined in section 
671(g), that— 

ø‘‘(1) has a board of directors the majority 
of whom are parents of children with disabil-
ities ages birth through 26 from the commu-
nity to be served; and 

ø‘‘(2) has as its mission serving parents of 
children with disabilities who— 

ø‘‘(A) are ages birth through 26; and 
ø‘‘(B) have the full range of disabilities de-

scribed in section 602(3). 
ø‘‘SEC. 673. TECHNICAL ASSISTANCE FOR PARENT 

TRAINING AND INFORMATION CEN-
TERS. 

ø‘‘(a) IN GENERAL.—The Secretary may, di-
rectly or through awards to eligible entities, 
provide technical assistance for developing, 
assisting, and coordinating parent training 
and information programs carried out by 
parent training and information centers re-
ceiving assistance under sections 671 and 672. 

ø‘‘(b) AUTHORIZED ACTIVITIES.—The Sec-
retary may provide technical assistance to a 
parent training and information center 
under this section in areas such as— 

ø‘‘(1) effective national coordination of 
parent training efforts, which includes en-
couraging collaborative efforts among award 
recipients under sections 671 and 672; 

ø‘‘(2) dissemination of information, sci-
entifically based research, and research 
based practices and interventions; 

ø‘‘(3) promotion of the use of technology, 
including universal designed technologies, 
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assistive technology devices, and assistive 
technology services; 

ø‘‘(4) reaching underserved populations; 
ø‘‘(5) including children with disabilities in 

general education programs; 
ø‘‘(6) facilitation of transitions from— 
ø‘‘(A) early intervention services to pre-

school; 
ø‘‘(B) preschool to elementary school; 
ø‘‘(C) elementary school to secondary 

school; and 
ø‘‘(D) secondary school to postsecondary 

environments; and 
ø‘‘(7) promotion of alternative methods of 

dispute resolution, including mediation. 
ø‘‘SEC. 674. TECHNOLOGY DEVELOPMENT, DEM-

ONSTRATION, AND UTILIZATION; 
AND MEDIA SERVICES. 

ø‘‘(a) IN GENERAL.—The Secretary, on a 
competitive basis, shall award grants to, and 
enter into contracts and cooperative agree-
ments with, eligible entities to support ac-
tivities described in subsections (b) and (c). 

ø‘‘(b) TECHNOLOGY DEVELOPMENT, DEM-
ONSTRATION, AND USE.— 

ø‘‘(1) IN GENERAL.—In carrying out this sec-
tion, the Secretary shall support activities 
to promote the development, demonstration, 
and use of technology. 

ø‘‘(2) AUTHORIZED ACTIVITIES.—The fol-
lowing activities may be carried out under 
this subsection: 

ø‘‘(A) Conducting research on and pro-
moting the demonstration and use of innova-
tive, emerging, and universally designed 
technologies for children with disabilities, 
by improving the transfer of technology 
from research and development to practice. 

ø‘‘(B) Supporting research, development, 
and dissemination of technology with uni-
versal design features, so that the tech-
nology is accessible to the broadest range of 
individuals with disabilities without further 
modification or adaptation. 

ø‘‘(C) Demonstrating the use of systems to 
provide parents and teachers with informa-
tion and training concerning early diagnosis 
of, intervention for, and effective teaching 
strategies for, young children with reading 
disabilities. 

ø‘‘(D) Supporting the use of Internet-based 
communications for students with cognitive 
disabilities in order to maximize their aca-
demic and functional skills. 

ø‘‘(c) EDUCATIONAL MEDIA SERVICES; OP-
TIONAL ACTIVITIES.—In carrying out this sec-
tion, the Secretary may support— 

ø‘‘(1) educational media activities that are 
designed to be of educational value in the 
classroom setting to children with disabil-
ities; 

ø‘‘(2) providing (A) video description, (B) 
open captioning, (C) closed captioning of tel-
evision programs, videos, or other materials 
appropriate for use in the classroom setting, 
or (D) news (but news only until September 
30, 2006), when such services are not provided 
by the producer or distributor of such infor-
mation, materials, or news, including pro-
grams and materials associated with new 
and emerging technologies, such as CDs, 
DVDs, video streaming, and other forms of 
multimedia; 

ø‘‘(3) distributing materials described in 
paragraphs (1) and (2) through such mecha-
nisms as a loan service; and 

ø‘‘(4) providing free educational materials, 
including textbooks, in accessible media for 
visually impaired and print disabled students 
in elementary schools and secondary schools. 

ø‘‘(d) APPLICATIONS.—Any eligible entity 
that wishes to receive a grant, or enter into 
a contract or cooperative agreement, under 
this section shall submit an application to 
the Secretary at such time, in such manner, 
and containing such information as the Sec-
retary may require. 

ø‘‘(e) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 

carry out this section such sums as may be 
necessary for each of the fiscal years 2004 
through 2009. 
ø‘‘SEC. 675. AUTHORIZATION OF APPROPRIA-

TIONS. 
ø‘‘There are authorized to be appropriated 

to carry out sections 671, 672, 673, and 663 
such sums as may be necessary for each of 
the fiscal years 2004 through 2009. 
ø‘‘Subpart 4—Interim Alternative Edu-

cational Settings, Behavioral Supports, and 
Whole School Interventions 

‘‘SEC. 681. PURPOSE. 
ø‘‘The purpose of this subpart is to author-

ize resources to foster a safe learning envi-
ronment that supports academic achieve-
ment for all students by improving the qual-
ity of interim alternative educational set-
tings, providing more behavioral supports in 
schools, and supporting whole school inter-
ventions. 
ø‘‘SEC. 682. DEFINITION OF ELIGIBLE ENTITY. 

ø‘‘In this subpart, the term ‘eligible entity’ 
means— 

ø‘‘(1) a local educational agency; or 
ø‘‘(2) a consortium consisting of a local 

educational agency and 1 or more of the fol-
lowing entities: 

ø‘‘(A) another local educational agency; 
ø‘‘(B) a community-based organization 

with a demonstrated record of effectiveness 
in helping special needs students with behav-
ioral challenges succeed; 

ø‘‘(C) an institution of higher education; 
ø‘‘(D) a mental health provider; or 
ø‘‘(E) an educational service agency. 

ø‘‘SEC. 683. PROGRAM AUTHORIZED. 
ø‘‘The Secretary is authorized to award 

grants, on a competitive basis, to eligible en-
tities to enable the eligible entities— 

ø‘‘(1) to establish or expand behavioral sup-
ports and whole school behavioral interven-
tions by providing for effective, research- 
based practices, including— 

ø‘‘(A) comprehensive, early screening ef-
forts for students at risk for emotional and 
behavioral difficulties; 

ø‘‘(B) training for school staff on early 
identification, prereferral, and referral pro-
cedures; 

ø‘‘(C) training for administrators, teachers, 
related services personnel, behavioral spe-
cialists, and other school staff in whole 
school positive behavioral interventions and 
supports, behavioral intervention planning, 
and classroom and student management 
techniques; 

ø‘‘(D) joint training for administrators, 
parents, teachers, related services personnel, 
behavioral specialists, and other school staff 
on effective strategies for positive behav-
ioral interventions and behavior manage-
ment strategies that focus on the prevention 
of behavior problems; 

ø‘‘(E) developing or implementing specific 
curricula, programs, or interventions aimed 
at addressing behavioral problems; 

ø‘‘(F) stronger linkages between school- 
based services and community-based re-
sources, such as community mental health 
and primary care providers; or 

ø‘‘(G) using behavioral specialists, related 
services personnel, and other staff necessary 
to implement behavioral supports; or 

ø‘‘(2) to improve interim alternative edu-
cational settings by— 

ø‘‘(A) improving the training of adminis-
trators, teachers, related services personnel, 
behavioral specialists, and other school staff 
(including ongoing mentoring of new teach-
ers); 

ø‘‘(B) attracting and retaining a high qual-
ity, diverse staff; 

ø‘‘(C) providing for on-site counseling serv-
ices; 

ø‘‘(D) utilizing research-based interven-
tions, curriculum, and practices; 

ø‘‘(E) allowing students to use instruc-
tional technology that provides individual-
ized instruction; 

ø‘‘(F) ensuring that the services are fully 
consistent with the goals of the individual 
student’s IEP; 

ø‘‘(G) promoting effective case manage-
ment and collaboration among parents, 
teachers, physicians, related services per-
sonnel, behavioral specialists, principals, ad-
ministrators, and other school staff; 

ø‘‘(H) promoting interagency coordination 
and coordinated service delivery among 
schools, juvenile courts, child welfare agen-
cies, community mental health providers, 
primary care providers, public recreation 
agencies, and community-based organiza-
tions; or 

ø‘‘(I) providing for behavioral specialists to 
help students transitioning from interim al-
ternative educational settings reintegrate 
into their regular classrooms. 
ø‘‘SEC. 684. PROGRAM EVALUATIONS. 

ø‘‘(a) REPORT AND EVALUATION.—Each eligi-
ble entity receiving a grant under this sub-
part shall prepare and submit annually to 
the Secretary a report on the outcomes of 
the activities assisted under the grant. 

ø‘‘(b) BEST PRACTICES ON WEB SITE.—The 
Secretary shall make available on the De-
partment’s web site information for parents, 
teachers, and school administrators on best 
practices for interim alternative educational 
settings, behavior supports, and whole school 
intervention. 
ø‘‘SEC. 685. AUTHORIZATION OF APPROPRIA-

TIONS. 
ø‘‘There are authorized to be appropriated 

to carry out this subpart $50,000,000 for fiscal 
year 2004 and such sums as may be necessary 
for each of the 5 succeeding fiscal years.’’. 
øTITLE II—REHABILITATION ACT OF 1973 

øSEC. 201. FINDINGS. 
øSection 2(a) of the Rehabilitation Act of 

1973 (29 U.S.C. 701(a)) is amended— 
ø(1) in paragraph (5), by striking ‘‘and’’ at 

the end; 
ø(2) in paragraph (6), by striking the period 

and inserting ‘‘; and’’; and 
ø(3) by adding at the end the following: 
ø‘‘(7) there is a substantial need to improve 

and expand services for students with dis-
abilities under this Act.’’. 
øSEC. 202. DEFINITIONS. 

øSection 7 of the Rehabilitation Act of 1973 
(29 U.S.C. 705) is amended— 

ø(1) by redesignating paragraphs (35) 
through (39) as paragraphs (36) through (40), 
respectively; 

ø(2) in subparagraph (A)(ii) of paragraph 
(36) (as redesignated in paragraph (1)), by 
striking ‘‘paragraph (36)(C)’’ and inserting 
‘‘paragraph (37)(C)’’; and 

ø(3) by inserting after paragraph (34) the 
following: 

ø‘‘(35)(A) The term ‘student with a dis-
ability’ means an individual with a dis-
ability who— 

ø‘‘(i) is not younger than 14 and not older 
than 21; 

ø‘‘(ii) has been determined to be eligible 
under section 102(a) for assistance under this 
title; and 

ø‘‘(iii)(I) is eligible for, and is receiving, 
special education under part B of the Indi-
viduals with Disabilities Education Act (29 
U.S.C. 1411 et seq.); or 

ø‘‘(II) is an individual with a disability, for 
purposes of section 504. 

ø‘‘(B) The term ‘students with disabilities’ 
means more than 1 student with a dis-
ability.’’. 
øSEC. 203. ADDITIONAL AUTHORIZATION OF AP-

PROPRIATIONS. 
øSection 100 of the Rehabilitation Act of 

1973 (29 U.S.C. 720) is amended— 
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ø(1) by redesignating subsection (d) as sub-

section (e); and 
ø(2) by inserting after subsection (c) the 

following: 
ø‘‘(d) ADDITIONAL AUTHORIZATION OF APPRO-

PRIATIONS FOR SERVICES TO STUDENTS WITH 
DISABILITIES.—In addition to any funds ap-
propriated under subsection (b)(1), there are 
authorized to be appropriated such sums as 
may be necessary for fiscal years 2004 
through 2009 to carry out programs and ac-
tivities under sections 101(a)(25)(B) and 
103(b)(6).’’. 
øSEC. 204. STATE PLAN. 

ø(a) ASSESSMENT AND STRATEGIES.—Section 
101(a)(15) of the Rehabilitation Act of 1973 (29 
U.S.C. 721(a)(15)) is amended— 

ø(1) in subparagraph (A)(i)— 
ø(A) in subclause (II), by striking ‘‘and’’ at 

the end; 
ø(B) in subclause (III), by adding ‘‘and’’ at 

the end; and 
ø(C) by adding at the end the following: 
ø‘‘(IV) students with disabilities, including 

their need for transition services;’’; and 
ø(2) in subparagraph (D)— 
ø(A) by redesignating clauses (iii), (iv), and 

(v) as clauses (iv), (v), and (vi), respectively; 
and 

ø(B) by inserting after clause (ii) the fol-
lowing: 

ø‘‘(iii) the methods to be used to improve 
and expand vocational rehabilitation serv-
ices for students with disabilities, including 
the coordination of services designed to fa-
cilitate the transition of such students from 
the receipt of educational services in school 
to the receipt of vocational rehabilitation 
services under this title.’’. 

ø(b) SERVICES FOR STUDENTS WITH DISABIL-
ITIES.—Section 101(a) of the Rehabilitation 
Act of 1973 (29 U.S.C. 721(a)) is amended by 
adding at the end the following: 

ø‘‘(25) SERVICES FOR STUDENTS WITH DIS-
ABILITIES.—The State plan shall provide an 
assurance satisfactory to the Secretary that 
the State— 

ø‘‘(A) has developed and implemented 
strategies to address the needs identified in 
the assessment described in paragraph (15), 
and achieve the goals and priorities identi-
fied by the State, to improve and expand vo-
cational rehabilitation services for students 
with disabilities on a statewide basis in ac-
cordance with paragraph (15); and 

ø‘‘(B) will use funds appropriated under 
section 100(d) to carry out programs or ac-
tivities designed to improve and expand vo-
cational rehabilitation services for students 
with disabilities that— 

ø‘‘(i) facilitate the transition of the stu-
dents with disabilities from the receipt of 
educational services in school, to the receipt 
of vocational rehabilitation services under 
this title, including, at a minimum, those 
services specified in the interagency agree-
ment required in paragraph (11)(D); 

ø‘‘(ii) improve the achievement of post- 
school goals of students with disabilities, in-
cluding improving the achievement through 
attendance at meetings regarding individual-
ized education programs developed under 
section 614 of the Individuals with Disabil-
ities Education Act (20 U.S.C. 1414); 

ø‘‘(iii) provide vocational guidance, career 
exploration services, and job search skills 
and strategies and technical assistance to 
students with disabilities; 

ø‘‘(iv) support the provision of training and 
technical assistance to State and local edu-
cational agency and designated State agency 
personnel responsible for the planning and 
provision of services to students with dis-
abilities; and 

ø‘‘(v) support outreach activities to stu-
dents with disabilities who are eligible for, 
and need, services under this title.’’. 

øSEC. 205. SCOPE OF SERVICES. 
øSection 103 of the Rehabilitation Act of 

1973 (29 U.S.C. 723) is amended— 
ø(1) in subsection (a)(15), by inserting ‘‘, in-

cluding services described in clauses (i) 
through (iii) of section 101(a)(25)(B)’’ before 
the semicolon; and 

ø(2) in subsection (b), by striking para-
graph (6) and inserting the following: 

ø‘‘(6)(A)(i) Consultation and technical as-
sistance services to assist State and local 
educational agencies in planning for the 
transition of students with disabilities from 
school to post-school activities, including 
employment. 

ø‘‘(ii) Training and technical assistance de-
scribed in section 101(a)(25)(B)(iv). 

ø‘‘(B) Services for groups of individuals 
with disabilities who meet the requirements 
of clauses (i) and (iii) of section 7(35)(A), in-
cluding services described in clauses (i), (ii), 
(iii), and (v) of section 101(a)(25)(B), to assist 
in the transition from school to post-school 
activities.’’. 
øSEC. 206. STANDARDS AND INDICATORS. 

øSection 106(a) of the Rehabilitation Act of 
1973 (29 U.S.C. 726(a)) is amended by striking 
paragraph (1)(C) and all that follows through 
paragraph (2) and inserting the following: 

ø‘‘(2) MEASURES.—The standards and indi-
cators shall include outcome and related 
measures of program performance that— 

ø‘‘(A) facilitate the accomplishment of the 
purpose and policy of this title; 

ø‘‘(B) to the maximum extent practicable, 
are consistent with the core indicators of 
performance, and corresponding State ad-
justed levels of performance, established 
under section 136(b) of the Workforce Invest-
ment Act of 1998 (29 U.S.C. 2871(b)); and 

ø‘‘(C) include measures of the program’s 
performance with respect to the transition 
to post-school activities, and achievement of 
the post-school goals, of students with dis-
abilities served under the program.’’.¿ 

SECTION 1. SHORT TITLE. 
This Act may be cited as the ‘‘Individuals 

with Disabilities Education Improvement Act of 
2003’’. 
SEC. 2. ORGANIZATION OF THE ACT. 

This Act is organized into the following titles: 

TITLE I—AMENDMENTS TO THE INDIVID-
UALS WITH DISABILITIES EDUCATION 
ACT 

TITLE II—AMENDMENTS TO THE 
REHABILITATION ACT OF 1973 

TITLE III—NATIONAL CENTER FOR 
SPECIAL EDUCATION RESEARCH 

TITLE IV—COMMISSION ON UNIVERSAL 
DESIGN AND THE ACCESSIBILITY OF 
CURRICULUM AND INSTRUCTIONAL MA-
TERIALS 

TITLE I—AMENDMENTS TO THE INDIVID-
UALS WITH DISABILITIES EDUCATION 
ACT 

SEC. 101. AMENDMENTS TO THE INDIVIDUALS 
WITH DISABILITIES EDUCATION ACT. 

Parts A through D of the Individuals with 
Disabilities Education Act (20 U.S.C. 1400 et 
seq.) are amended to read as follows: 

‘‘PART A—GENERAL PROVISIONS 
‘‘SEC. 601. SHORT TITLE; TABLE OF CONTENTS; 

FINDINGS; PURPOSES. 
‘‘(a) SHORT TITLE.—This Act may be cited as 

the ‘Individuals with Disabilities Education 
Act’. 

‘‘(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows: 

‘‘PART A—GENERAL PROVISIONS 

‘‘Sec. 601. Short title; table of contents; 
findings; purposes. 

‘‘Sec. 602. Definitions. 
‘‘Sec. 603. Office of Special Education Pro-

grams. 

‘‘Sec. 604. Abrogation of State sovereign im-
munity. 

‘‘Sec. 605. Acquisition of equipment; con-
struction or alteration of facili-
ties. 

‘‘Sec. 606. Employment of individuals with 
disabilities. 

‘‘Sec. 607. Requirements for prescribing reg-
ulations. 

‘‘Sec. 608. State administration. 
‘‘Sec. 609. Report to Congress. 

‘‘PART B—ASSISTANCE FOR EDUCATION OF ALL 
CHILDREN WITH DISABILITIES 

‘‘Sec. 611. Authorization; allotment; use of 
funds; authorization of appro-
priations. 

‘‘Sec. 612. State eligibility. 
‘‘Sec. 613. Local educational agency eligi-

bility. 
‘‘Sec. 614. Evaluations, eligibility deter-

minations, individualized edu-
cation programs, and educational 
placements. 

‘‘Sec. 615. Procedural safeguards. 
‘‘Sec. 616. Monitoring, technical assistance, 

and enforcement. 
‘‘Sec. 617. Administration. 
‘‘Sec. 618. Program information. 
‘‘Sec. 619. Preschool grants. 
‘‘PART C—INFANTS AND TODDLERS WITH 

DISABILITIES 
‘‘Sec. 631. Findings and policy. 
‘‘Sec. 632. Definitions. 
‘‘Sec. 633. General authority. 
‘‘Sec. 634. Eligibility. 
‘‘Sec. 635. Requirements for statewide sys-

tem. 
‘‘Sec. 636. Individualized family service 

plan. 
‘‘Sec. 637. State application and assur-

ances. 
‘‘Sec. 638. Uses of funds. 
‘‘Sec. 639. Procedural safeguards. 
‘‘Sec. 640. Payor of last resort. 
‘‘Sec. 641. State Interagency Coordinating 

Council. 
‘‘Sec. 642. Federal administration. 
‘‘Sec. 643. Allocation of funds. 
‘‘Sec. 644. Authorization of appropriations. 

‘‘PART D—NATIONAL ACTIVITIES TO IMPROVE 
EDUCATION OF CHILDREN WITH DISABILITIES 

‘‘Sec. 650. Findings. 
‘‘SUBPART 1—STATE PERSONNEL PREPARATION 

AND PROFESSIONAL DEVELOPMENT GRANTS 
‘‘Sec. 651. Purpose; definition; program au-

thority. 
‘‘Sec. 652. Eligibility and collaborative 

process. 
‘‘Sec. 653. Applications. 
‘‘Sec. 654. Use of funds. 
‘‘Sec. 655. Authorization of appropriations. 

‘‘SUBPART 2—SCIENTIFICALLY BASED RESEARCH, 
TECHNICAL ASSISTANCE, MODEL DEMONSTRA-
TION PROJECTS, AND DISSEMINATION OF INFOR-
MATION 

‘‘Sec. 660. Purpose. 
‘‘Sec. 661. Administrative provisions. 
‘‘Sec. 662. Research to improve results for 

children with disabilities. 
‘‘Sec. 663. Technical assistance, demonstra-

tion projects, dissemination of in-
formation, and implementation of 
scientifically based research. 

‘‘Sec. 664. Personnel development to im-
prove services and results for chil-
dren with disabilities. 

‘‘Sec. 665. Studies and evaluations. 
‘‘SUBPART 3—SUPPORTS TO IMPROVE RESULTS 

FOR CHILDREN WITH DISABILITIES 
‘‘Sec. 670. Purposes. 
‘‘Sec. 671. Parent training and information 

centers. 
‘‘Sec. 672. Community parent resource cen-

ters. 
‘‘Sec. 673. Technical assistance for parent 

training and information centers. 
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‘‘Sec. 674. Technology development, dem-

onstration, and utilization; and 
media services. 

‘‘Sec. 675. Accessibility of instructional ma-
terials. 

‘‘Sec. 676. Authorization of appropriations. 

‘‘SUBPART 4—INTERIM ALTERNATIVE EDU-
CATIONAL SETTINGS, BEHAVIORAL SUPPORTS, 
AND WHOLE SCHOOL INTERVENTIONS 

‘‘Sec. 681. Purpose. 
‘‘Sec. 682. Definition of eligible entity. 
‘‘Sec. 683. Program authorized. 
‘‘Sec. 684. Program evaluations. 
‘‘Sec. 685. Authorization of appropriations. 

‘‘(c) FINDINGS.—Congress finds the following: 
‘‘(1) Disability is a natural part of the human 

experience and in no way diminishes the right 
of individuals to participate in or contribute to 
society. Improving educational results for chil-
dren with disabilities is an essential element of 
our national policy of ensuring equality of op-
portunity, full participation, independent liv-
ing, and economic self-sufficiency for individ-
uals with disabilities. 

‘‘(2) Before the date of the enactment of the 
Education for All Handicapped Children Act of 
1975 (Public Law 94–142), the educational needs 
of millions of children with disabilities were not 
being fully met because— 

‘‘(A) the children did not receive appropriate 
educational services; 

‘‘(B) the children were excluded entirely from 
the public school system and from being edu-
cated with their peers; 

‘‘(C) undiagnosed disabilities prevented the 
children from having a successful educational 
experience; or 

‘‘(D) a lack of adequate resources within the 
public school system forced families to find serv-
ices outside the public school system. 

‘‘(3) Since the enactment and implementation 
of the Education for All Handicapped Children 
Act of 1975, this Act has been successful in en-
suring children with disabilities and the families 
of such children access to a free appropriate 
public education and in improving educational 
results for children with disabilities. 

‘‘(4) However, the implementation of this Act 
has been impeded by low expectations, and an 
insufficient focus on applying replicable re-
search on proven methods of teaching and 
learning for children with disabilities. 

‘‘(5) Over 25 years of research and experience 
has demonstrated that the education of children 
with disabilities can be made more effective by— 

‘‘(A) having high expectations for such chil-
dren and ensuring their access to the general 
education curriculum in the regular classroom 
to the maximum extent possible in order to— 

‘‘(i) meet developmental goals and, to the 
maximum extent possible, the challenging expec-
tations that have been established for all chil-
dren; and 

‘‘(ii) be prepared to lead productive and inde-
pendent adult lives, to the maximum extent pos-
sible; 

‘‘(B) strengthening the role and responsibility 
of parents and ensuring that families of such 
children have meaningful opportunities to par-
ticipate in the education of their children at 
school and at home; 

‘‘(C) coordinating this Act with other local, 
educational service agency, State, and Federal 
school improvement efforts, including improve-
ment efforts under the Elementary and Sec-
ondary Education Act of 1965, in order to ensure 
that such children benefit from such efforts and 
that special education can become a service for 
such children rather than a place where they 
are sent; 

‘‘(D) providing appropriate special education 
and related services, and aids and supports in 
the regular classroom, to such children, when-
ever appropriate; 

‘‘(E) supporting high-quality, intensive 
preservice preparation and professional develop-
ment for all personnel who work with children 

with disabilities in order to ensure that such 
personnel have the skills and knowledge nec-
essary to improve the academic achievement and 
functional performance of children with disabil-
ities, including the use of scientifically based in-
structional practices, to the maximum extent 
possible; 

‘‘(F) providing incentives for whole-school ap-
proaches, scientifically based early reading pro-
grams, positive behavioral interventions and 
supports, and prereferral interventions to reduce 
the need to label children as disabled in order to 
address their learning and behavioral needs; 

‘‘(G) focusing resources on teaching and 
learning while reducing paperwork and require-
ments that do not assist in improving edu-
cational results; and 

‘‘(H) supporting the development and use of 
technology, including assistive technology de-
vices and assistive technology services, to maxi-
mize accessibility for children with disabilities. 

‘‘(6) While States, local educational agencies, 
and educational service agencies are primarily 
responsible for providing an education for all 
children with disabilities, it is in the national 
interest that the Federal Government have a 
supporting role in assisting State and local ef-
forts to educate children with disabilities in 
order to improve results for such children and to 
ensure equal protection of the law. 

‘‘(7) A more equitable allocation of resources 
is essential for the Federal Government to meet 
its responsibility to provide an equal edu-
cational opportunity for all individuals. 

‘‘(8) Parents and schools should be given ex-
panded opportunities to resolve their disagree-
ments in positive and constructive ways. 

‘‘(9) Teachers, schools, local educational 
agencies, and States should be relieved of irrele-
vant and unnecessary paperwork burdens that 
do not lead to improved educational outcomes. 

‘‘(10)(A) The Federal Government must be re-
sponsive to the growing needs of an increasingly 
more diverse society. 

‘‘(B) America’s ethnic profile is rapidly 
changing. In the year 2000, 1 of every 3 persons 
in the United States was a member of a minority 
group or was limited English proficient. 

‘‘(C) Minority children comprise an increasing 
percentage of public school students. 

‘‘(D) With such changing demographics, re-
cruitment efforts for special education personnel 
should focus on increasing the participation of 
minorities in the teaching profession. 

‘‘(11)(A) The limited English proficient popu-
lation is the fastest growing in our Nation, and 
the growth is occurring in many parts of our 
Nation. 

‘‘(B) Studies have documented apparent dis-
crepancies in the levels of referral and place-
ment of limited English proficient children in 
special education. 

‘‘(C) This poses a special challenge for special 
education in the referral of, assessment of, and 
services for, our Nation’s students from non- 
English language backgrounds. 

‘‘(12)(A) Greater efforts are needed to prevent 
the intensification of problems connected with 
mislabeling and high dropout rates among mi-
nority children with disabilities. 

‘‘(B) More minority children continue to be 
served in special education than would be ex-
pected from the percentage of minority students 
in the general school population. 

‘‘(C) African-American children are identified 
as having mental retardation and emotional dis-
turbance at rates greater than their white coun-
terparts. 

‘‘(D) In the 1998–1999 school year, African- 
American children represented just 14.8 percent 
of the population aged 6 through 21, but com-
prised 20.2 percent of all children with disabil-
ities. 

‘‘(E) Studies have found that schools with 
predominately Caucasian students and teachers 
have placed disproportionately high numbers of 
their minority students into special education. 

‘‘(13)(A) As the number of minority students 
in special education increases, the number of 

minority teachers and related services personnel 
produced in colleges and universities continues 
to decrease. 

‘‘(B) The opportunity for minority individ-
uals, organizations, and Historically Black Col-
leges and Universities to participate fully in 
awards for grants and contracts, boards of orga-
nizations receiving funds under this Act, and 
peer review panels, and in the training of pro-
fessionals in the area of special education is es-
sential if we are to obtain greater success in the 
education of minority children with disabilities. 

‘‘(14) As the graduation rates for children 
with disabilities continue to climb, providing ef-
fective transition services to promote successful 
post-school employment or education is an im-
portant measure of accountability for children 
with disabilities. 

‘‘(d) PURPOSES.—The purposes of this title 
are— 

‘‘(1)(A) to ensure that all children with dis-
abilities have available to them a free appro-
priate public education that emphasizes special 
education and related services designed to meet 
their unique needs and prepare them for em-
ployment, further education, and independent 
living; 

‘‘(B) to ensure that the rights of children with 
disabilities and parents of such children are 
protected; and 

‘‘(C) to assist States, localities, educational 
service agencies, and Federal agencies to pro-
vide for the education of all children with dis-
abilities; 

‘‘(2) to assist States in the implementation of 
a Statewide, coordinated, multidisciplinary, 
interagency system of early intervention services 
for infants and toddlers with disabilities and 
their families; 

‘‘(3) to ensure that educators and parents 
have the necessary tools to improve educational 
results for children with disabilities by sup-
porting systemic-change activities; coordinated 
research and personnel preparation; coordi-
nated technical assistance, dissemination, and 
support; and technology development and media 
services; and 

‘‘(4) to assess, and ensure the effectiveness of, 
efforts to educate children with disabilities. 
‘‘SEC. 602. DEFINITIONS. 

‘‘Except as otherwise provided, as used in this 
Act: 

‘‘(1) ASSISTIVE TECHNOLOGY DEVICE.—The 
term ‘assistive technology device’ means any 
item, piece of equipment, or product system, 
whether acquired commercially off the shelf, 
modified, or customized, that is used to increase, 
maintain, or improve functional capabilities of a 
child with a disability. The term does not in-
clude a medical device that is surgically im-
planted, or the post-surgical maintenance, pro-
gramming, or replacement of such device, or an 
external device connected with the use of a sur-
gically implanted medical device (other than the 
costs of performing routine maintenance and 
monitoring of such external device at the same 
time the child is receiving other services under 
this Act). 

‘‘(2) ASSISTIVE TECHNOLOGY SERVICE.—The 
term ‘assistive technology service’ means any 
service that directly assists a child with a dis-
ability in the selection, acquisition, or use of an 
assistive technology device. Such term in-
cludes— 

‘‘(A) the evaluation of the needs of such child, 
including a functional evaluation of the child in 
the child’s customary environment; 

‘‘(B) purchasing, leasing, or otherwise pro-
viding for the acquisition of assistive technology 
devices by such child; 

‘‘(C) selecting, designing, fitting, customizing, 
adapting, applying, maintaining, repairing, or 
replacing of assistive technology devices; 

‘‘(D) coordinating and using other therapies, 
interventions, or services with assistive tech-
nology devices, such as those associated with 
existing education and rehabilitation plans and 
programs; 
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‘‘(E) training or technical assistance for such 

child, or, where appropriate, the family of such 
child; and 

‘‘(F) training or technical assistance for pro-
fessionals (including individuals providing edu-
cation and rehabilitation services), employers, 
or other individuals who provide services to, em-
ploy, or are otherwise substantially involved in 
the major life functions of such child. 

‘‘(3) CHILD WITH A DISABILITY.— 
‘‘(A) IN GENERAL.—The term ‘child with a dis-

ability’ means a child— 
‘‘(i) with mental retardation, hearing impair-

ments (including deafness), speech or language 
impairments, visual impairments (including 
blindness), serious emotional disturbance (here-
inafter referred to as ‘emotional disturbance’), 
orthopedic impairments, autism, traumatic brain 
injury, other health impairments, or specific 
learning disabilities; and 

‘‘(ii) who, by reason thereof, needs special 
education and related services. 

‘‘(B) CHILD AGED 3 THROUGH 9.—The term 
‘child with a disability’ for a child aged 3 
through 9 (or any subset of that age range, in-
cluding ages 3 through 5), may, at the discretion 
of the State and the local educational agency, 
include a child— 

‘‘(i) experiencing developmental delays, as de-
fined by the State and as measured by appro-
priate diagnostic instruments and procedures, in 
1 or more of the following areas: physical devel-
opment, cognitive development, communication 
development, social or emotional development, 
or adaptive development; and 

‘‘(ii) who, by reason thereof, needs special 
education and related services. 

‘‘(4) CORE ACADEMIC SUBJECT.—The term ‘core 
academic subject’ has the meaning given the 
term in section 9101(11) of the Elementary and 
Secondary Education Act of 1965. 

‘‘(5) EDUCATIONAL SERVICE AGENCY.—The term 
‘educational service agency’— 

‘‘(A) means a regional public multiservice 
agency— 

‘‘(i) authorized by State law to develop, man-
age, and provide services or programs to local 
educational agencies; and 

‘‘(ii) recognized as an administrative agency 
for purposes of the provision of special edu-
cation and related services provided within pub-
lic elementary schools and secondary schools of 
the State; and 

‘‘(B) includes any other public institution or 
agency having administrative control and direc-
tion over a public elementary school or sec-
ondary school. 

‘‘(6) ELEMENTARY SCHOOL.—The term ‘elemen-
tary school’ means a nonprofit institutional day 
or residential school that provides elementary 
education, as determined under State law. 

‘‘(7) EQUIPMENT.—The term ‘equipment’ in-
cludes— 

‘‘(A) machinery, utilities, and built-in equip-
ment, and any necessary enclosures or struc-
tures to house such machinery, utilities, or 
equipment; and 

‘‘(B) all other items necessary for the func-
tioning of a particular facility as a facility for 
the provision of educational services, including 
items such as instructional equipment and nec-
essary furniture; printed, published, and audio- 
visual instructional materials; telecommuni-
cations, sensory, and other technological aids 
and devices; and books, periodicals, documents, 
and other related materials. 

‘‘(8) EXCESS COSTS.—The term ‘excess costs’ 
means those costs that are in excess of the aver-
age annual per-student expenditure in a local 
educational agency during the preceding school 
year for an elementary school or secondary 
school student, as may be appropriate, and 
which shall be computed after deducting— 

‘‘(A) amounts received— 
‘‘(i) under part B of this title; 
‘‘(ii) under part A of title I of the Elementary 

and Secondary Education Act of 1965; and 
‘‘(iii) under parts A and B of title III of that 

Act; and 

‘‘(B) any State or local funds expended for 
programs that would qualify for assistance 
under any of those parts. 

‘‘(9) FREE APPROPRIATE PUBLIC EDUCATION.— 
The term ‘free appropriate public education’ 
means special education and related services 
that— 

‘‘(A) have been provided at public expense, 
under public supervision and direction, and 
without charge; 

‘‘(B) meet the standards of the State edu-
cational agency; 

‘‘(C) include an appropriate preschool, ele-
mentary school, or secondary school education 
in the State involved; and 

‘‘(D) are provided in conformity with the indi-
vidualized education program required under 
section 614(d). 

‘‘(10) HIGHLY QUALIFIED.—The term ‘highly 
qualified’ means the following: 

‘‘(A) ALL SPECIAL EDUCATION TEACHERS.— 
When used with respect to any public elemen-
tary school or secondary school special edu-
cation teacher teaching in a State, means that 
the teacher holds at least a bachelor’s degree 
and that— 

‘‘(i) the teacher has obtained full State certifi-
cation as a special education teacher through a 
State-approved special education teacher prepa-
ration program (including certification obtained 
through alternative routes to certification) or 
other comparably rigorous methods, or passed 
the State teacher special education licensing ex-
amination, and holds a license to teach in the 
State as a special education teacher, except that 
when used with respect to any teacher teaching 
in a public charter school, the term means that 
the teacher meets the requirements set forth in 
the State’s public charter school law; 

‘‘(ii) the teacher has not had certification or 
licensure requirements waived on an emergency, 
temporary, or provisional basis; and 

‘‘(iii) the teacher demonstrates knowledge of 
special education and the teaching skills nec-
essary to teach children with disabilities. 

‘‘(B) NEW ELEMENTARY SCHOOL SPECIAL EDU-
CATION TEACHERS.—When used with respect to a 
special education elementary school teacher 
who is new to the profession, means that the 
teacher demonstrated, by passing a rigorous 
State test, subject knowledge and teaching skills 
in reading, writing, mathematics, and other 
areas of the basic elementary school curriculum 
(which may consist of passing a State-required 
certification or licensing test or tests in reading, 
writing, mathematics, and other areas of the 
basic elementary school curriculum). 

‘‘(C) NEW MIDDLE SCHOOL AND SECONDARY 
SCHOOL SPECIAL EDUCATION TEACHERS.—When 
used with respect to a special education middle 
school or secondary school teacher who is new 
to the profession, means that the teacher has 
demonstrated a high level of competency in each 
of the academic subjects in which the teacher 
teaches by— 

‘‘(i) passing a rigorous State academic subject 
test in each of the academic subjects in which 
the teacher teaches (which may consist of a 
passing level of performance on a State-required 
certification or licensing test or tests in each of 
the academic subjects in which the teacher 
teaches); or 

‘‘(ii) successful completion, in each of the aca-
demic subjects in which the teacher teaches, of 
an academic major, graduate degree, 
coursework equivalent to an undergraduate 
academic major, or advanced certification or 
credentialing. 

‘‘(D) VETERAN SPECIAL EDUCATION TEACH-
ERS.—When used with respect to an elementary 
school, middle school, or secondary school spe-
cial education teacher who is not new to the 
profession, means that the teacher has— 

‘‘(i) met the applicable standard in subpara-
graph (B) or (C), which includes an option for 
a test; or 

‘‘(ii) has demonstrated competence in all the 
academic subjects in which the teacher teaches 

based on a high objective uniform State stand-
ard of evaluation for special education teachers 
that— 

‘‘(I) is set by the State for both grade-appro-
priate academic subject matter knowledge and 
special education teaching skills; 

‘‘(II) is aligned with challenging State aca-
demic content and student academic achieve-
ment standards and developed in consultation 
with special education teachers, core content 
specialists, teachers, principals, and school ad-
ministrators; 

‘‘(III) provides objective, coherent information 
about the teachers’ attainment of knowledge of 
core content knowledge in the academic subjects 
in which a teacher teaches; 

‘‘(IV) is applied uniformly to all special edu-
cation teachers who teach in the same academic 
subject and the same grade level throughout the 
State; 

‘‘(V) takes into consideration, but is not based 
primarily on, the time the teacher has been 
teaching in the academic subject; 

‘‘(VI) is made available to the public on re-
quest; and 

‘‘(VII) may involve multiple objective meas-
ures of teacher competency. 

‘‘(E) TEACHERS PROVIDING CONSULTATIVE 
SERVICES.— 

‘‘(i) IN GENERAL.—Notwithstanding subpara-
graphs (B) through (D), when used with respect 
to a special education teacher who provides 
only consultative services to a highly qualified 
regular education teacher (as the term highly 
qualified is defined in section 9101(23) of the El-
ementary and Secondary Education Act of 
1965), means that the teacher meets the require-
ments of subparagraph (A). 

‘‘(ii) CONSULTATIVE SERVICES.—As used in 
clause (i), the term ‘consultative services’ means 
services that adjust the learning environment, 
modify instructional methods, adapt curricula, 
use positive behavior supports and interven-
tions, and select and implement appropriate ac-
commodations to meet the needs of individual 
children. 

‘‘(F) EXCEPTION.—Notwithstanding subpara-
graphs (B) through (D), when used with respect 
to a special education teacher who teaches more 
than 1 subject, primarily to middle school and 
secondary school-aged children with significant 
cognitive disabilities, means that the teacher 
has demonstrated subject knowledge and teach-
ing skills in reading, mathematics, and other 
areas of the basic elementary school curriculum 
by— 

‘‘(i) passing a rigorous State test (which may 
consist of passing a State-required certification 
or licensing test or tests in those areas); or 

‘‘(ii) demonstrating competency in all the aca-
demic subjects in which the teacher teaches, 
based on a high objective uniform State stand-
ard as described in subparagraph (D)(ii). 

‘‘(11) INDIAN.—The term ‘Indian’ means an in-
dividual who is a member of an Indian tribe. 

‘‘(12) INDIAN TRIBE.—The term ‘Indian tribe’ 
means any Federal or State Indian tribe, band, 
rancheria, pueblo, colony, or community, in-
cluding any Alaska Native village or regional 
village corporation (as defined in or established 
under the Alaska Native Claims Settlement Act). 

‘‘(13) INDIVIDUALIZED EDUCATION PROGRAM.— 
The term ‘individualized education program’ or 
‘IEP’ means a written statement for each child 
with a disability that is developed, reviewed, 
and revised in accordance with section 614(d). 

‘‘(14) INDIVIDUALIZED FAMILY SERVICE PLAN.— 
The term ‘individualized family service plan’ 
has the meaning given such term in section 636. 

‘‘(15) INFANT OR TODDLER WITH A DIS-
ABILITY.—The term ‘infant or toddler with a dis-
ability’ has the meaning given such term in sec-
tion 632. 

‘‘(16) INSTITUTION OF HIGHER EDUCATION.— 
The term ‘institution of higher education’— 

‘‘(A) has the meaning given such term in sec-
tion 101 (a) and (b) of the Higher Education Act 
of 1965; and 
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‘‘(B) also includes any community college re-

ceiving funding from the Secretary of the Inte-
rior under the Tribally Controlled College or 
University Assistance Act of 1978. 

‘‘(17) LIMITED ENGLISH PROFICIENT.—The term 
‘limited English proficient’ has the meaning 
given the term in section 9101(25) of the Elemen-
tary and Secondary Education Act of 1965. 

‘‘(18) LOCAL EDUCATIONAL AGENCY.— 
‘‘(A) The term ‘local educational agency’ 

means a public board of education or other pub-
lic authority legally constituted within a State 
for either administrative control or direction of, 
or to perform a service function for, public ele-
mentary schools or secondary schools in a city, 
county, township, school district, or other polit-
ical subdivision of a State, or for such combina-
tion of school districts or counties as are recog-
nized in a State as an administrative agency for 
its public elementary schools or secondary 
schools. 

‘‘(B) The term includes— 
‘‘(i) an educational service agency, as defined 

in paragraph (5); and 
‘‘(ii) any other public institution or agency 

having administrative control and direction of a 
public elementary school or secondary school. 

‘‘(C) The term includes an elementary school 
or secondary school funded by the Bureau of 
Indian Affairs, but only to the extent that such 
inclusion makes the school eligible for programs 
for which specific eligibility is not provided to 
the school in another provision of law and the 
school does not have a student population that 
is smaller than the student population of the 
local educational agency receiving assistance 
under this Act with the smallest student popu-
lation, except that the school shall not be sub-
ject to the jurisdiction of any State educational 
agency other than the Bureau of Indian Affairs. 

‘‘(19) NATIVE LANGUAGE.—The term ‘native 
language’, when used with respect to an indi-
vidual of limited English proficiency, means the 
language normally used by the individual, or in 
the case of a child, the language normally used 
by the parents of the child. 

‘‘(20) NONPROFIT.—The term ‘nonprofit’, as 
applied to a school, agency, organization, or in-
stitution, means a school, agency, organization, 
or institution owned and operated by 1 or more 
nonprofit corporations or associations no part of 
the net earnings of which inures, or may law-
fully inure, to the benefit of any private share-
holder or individual. 

‘‘(21) OUTLYING AREA.—The term ‘outlying 
area’ means the United States Virgin Islands, 
Guam, American Samoa, and the Common-
wealth of the Northern Mariana Islands. 

‘‘(22) PARENT.—The term ‘parent’— 
‘‘(A) includes a legal guardian; and 
‘‘(B) except as used in sections 615(b)(2) and 

639(a)(5), includes an individual assigned under 
either of those sections to be a surrogate parent. 

‘‘(23) PARENT ORGANIZATION.—The term ‘par-
ent organization’ has the meaning given such 
term in section 671(g). 

‘‘(24) PARENT TRAINING AND INFORMATION CEN-
TER.—The term ‘parent training and informa-
tion center’ means a center assisted under sec-
tion 671 or 672. 

‘‘(25) RELATED SERVICES.—The term ‘related 
services’ means transportation, and such devel-
opmental, corrective, and other supportive serv-
ices (including speech-language pathology and 
audiology services, interpreting services, psycho-
logical services, physical and occupational ther-
apy, recreation, including therapeutic recre-
ation, social work services, school health serv-
ices, counseling services, including rehabilita-
tion counseling, orientation and mobility serv-
ices, travel training instruction, and medical 
services, except that such medical services shall 
be for diagnostic and evaluation purposes only) 
as may be required to assist a child with a dis-
ability to benefit from special education, and in-
cludes the early identification and assessment of 
disabling conditions in children. The term does 
not include a medical device that is surgically 

implanted, or the post-surgical maintenance, 
programming, or replacement of such device, or 
an external device connected with the use of a 
surgically implanted medical device (other than 
the costs of performing routine maintenance and 
monitoring of such external device at the same 
time the child is receiving other services under 
this Act). 

‘‘(26) SECONDARY SCHOOL.—The term ‘sec-
ondary school’ means a nonprofit institutional 
day or residential school that provides sec-
ondary education, as determined under State 
law, except that it does not include any edu-
cation beyond grade 12. 

‘‘(27) SECRETARY.—The term ‘Secretary’ means 
the Secretary of Education. 

‘‘(28) SPECIAL EDUCATION.—The term ‘special 
education’ means specially designed instruction, 
at no cost to parents, to meet the unique needs 
of a child with a disability, including— 

‘‘(A) instruction conducted in the classroom, 
in the home, in hospitals and institutions, and 
in other settings; and 

‘‘(B) instruction in physical education. 
‘‘(29) SPECIFIC LEARNING DISABILITY.— 
‘‘(A) IN GENERAL.—The term ‘specific learning 

disability’ means a disorder in 1 or more of the 
basic psychological processes involved in under-
standing or in using language, spoken or writ-
ten, which disorder may manifest itself in the 
imperfect ability to listen, think, speak, read, 
write, spell, or do mathematical calculations. 

‘‘(B) DISORDERS INCLUDED.—Such term in-
cludes such conditions as perceptual disabilities, 
brain injury, minimal brain dysfunction, dys-
lexia, and developmental aphasia. 

‘‘(C) DISORDERS NOT INCLUDED.—Such term 
does not include a learning problem that is pri-
marily the result of visual, hearing, or motor 
disabilities, of mental retardation, of emotional 
disturbance, or of environmental, cultural, or 
economic disadvantage. 

‘‘(30) STATE.—The term ‘State’ means each of 
the 50 States, the District of Columbia, the Com-
monwealth of Puerto Rico, and each of the out-
lying areas. 

‘‘(31) STATE EDUCATIONAL AGENCY.—The term 
‘State educational agency’ means the State 
board of education or other agency or officer 
primarily responsible for the State supervision of 
public elementary schools and secondary 
schools, or, if there is no such officer or agency, 
an officer or agency designated by the Governor 
or by State law. 

‘‘(32) SUPPLEMENTARY AIDS AND SERVICES.— 
The term ‘supplementary aids and services’ 
means aids, services, and other supports that 
are provided in regular education classes or 
other education-related settings to enable chil-
dren with disabilities to be educated with non-
disabled children to the maximum extent appro-
priate in accordance with section 612(a)(5). 

‘‘(33) TRANSITION SERVICES.—The term ‘transi-
tion services’ means a coordinated set of activi-
ties for a child with a disability (as defined in 
paragraph (3)(A)) that— 

‘‘(A) is designed to be within a results-ori-
ented process, that is focused on improving the 
academic and functional achievement of the 
child with a disability to facilitate the child’s 
movement from school to post-school activities, 
including post-secondary education, vocational 
training, integrated employment (including sup-
ported employment), continuing and adult edu-
cation, adult services, independent living, or 
community participation; 

‘‘(B) is based on the individual child’s needs, 
taking into account the child’s strengths, pref-
erences, and interests; and 

‘‘(C) includes instruction, related services, 
community experiences, the development of em-
ployment and other post-school adult living ob-
jectives, and, when appropriate, acquisition of 
daily living skills and functional vocational 
evaluation. 
‘‘SEC. 603. OFFICE OF SPECIAL EDUCATION PRO-

GRAMS. 
‘‘(a) ESTABLISHMENT.—There shall be, within 

the Office of Special Education and Rehabilita-

tive Services in the Department of Education, 
an Office of Special Education Programs, which 
shall be the principal agency in such Depart-
ment for administering and carrying out this 
Act and other programs and activities con-
cerning the education of children with disabil-
ities. 

‘‘(b) DIRECTOR.—The Office established under 
subsection (a) shall be headed by a Director who 
shall be selected by the Secretary and shall re-
port directly to the Assistant Secretary for Spe-
cial Education and Rehabilitative Services. 

‘‘(c) VOLUNTARY AND UNCOMPENSATED SERV-
ICES.—Notwithstanding section 1342 of title 31, 
United States Code, the Secretary is authorized 
to accept voluntary and uncompensated services 
in furtherance of the purposes of this Act. 
‘‘SEC. 604. ABROGATION OF STATE SOVEREIGN 

IMMUNITY. 
‘‘(a) IN GENERAL.—A State shall not be im-

mune under the 11th amendment to the Con-
stitution of the United States from suit in Fed-
eral court for a violation of this Act. 

‘‘(b) REMEDIES.—In a suit against a State for 
a violation of this Act, remedies (including rem-
edies both at law and in equity) are available 
for such a violation to the same extent as those 
remedies are available for such a violation in 
the suit against any public entity other than a 
State. 

‘‘(c) EFFECTIVE DATE.—Subsections (a) and 
(b) apply with respect to violations that occur in 
whole or part after the date of enactment of the 
Education of the Handicapped Act Amendments 
of 1990. 
‘‘SEC. 605. ACQUISITION OF EQUIPMENT; CON-

STRUCTION OR ALTERATION OF FA-
CILITIES. 

‘‘(a) IN GENERAL.—If the Secretary determines 
that a program authorized under this Act will 
be improved by permitting program funds to be 
used to acquire appropriate equipment, or to 
construct new facilities or alter existing facili-
ties, the Secretary is authorized to allow the use 
of those funds for those purposes. 

‘‘(b) COMPLIANCE WITH CERTAIN REGULA-
TIONS.—Any construction of new facilities or al-
teration of existing facilities under subsection 
(a) shall comply with the requirements of— 

‘‘(1) appendix A of part 36 of title 28, Code of 
Federal Regulations (commonly known as the 
‘Americans with Disabilities Accessibility Guide-
lines for Buildings and Facilities’); or 

‘‘(2) appendix A of subpart 101–19.6 of title 41, 
Code of Federal Regulations (commonly known 
as the ‘Uniform Federal Accessibility Stand-
ards’). 
‘‘SEC. 606. EMPLOYMENT OF INDIVIDUALS WITH 

DISABILITIES. 
‘‘The Secretary shall ensure that each recipi-

ent of assistance under this Act makes positive 
efforts to employ and advance in employment 
qualified individuals with disabilities in pro-
grams assisted under this Act. 
‘‘SEC. 607. REQUIREMENTS FOR PRESCRIBING 

REGULATIONS. 
‘‘(a) IN GENERAL.—In carrying out the provi-

sions of this Act, the Secretary shall issue regu-
lations under this Act only to the extent that 
such regulations are necessary to ensure that 
there is compliance with the specific require-
ments of this Act. 

‘‘(b) PROTECTIONS PROVIDED TO CHILDREN.— 
The Secretary may not implement, or publish in 
final form, any regulation prescribed pursuant 
to this Act that— 

‘‘(1) violates or contradicts any provision of 
this Act; and 

‘‘(2) procedurally or substantively lessens the 
protections provided to children with disabilities 
under this Act, as embodied in regulations in ef-
fect on July 20, 1983 (particularly as such pro-
tections related to parental consent to initial 
evaluation or initial placement in special edu-
cation, least restrictive environment, related 
services, timelines, attendance of evaluation 
personnel at individualized education program 
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meetings, or qualifications of personnel), except 
to the extent that such regulation reflects the 
clear and unequivocal intent of the Congress in 
legislation. 

‘‘(c) PUBLIC COMMENT PERIOD.—The Sec-
retary shall provide a public comment period of 
not more than 90 days on any regulation pro-
posed under part B or part C of this Act on 
which an opportunity for public comment is oth-
erwise required by law. 

‘‘(d) POLICY LETTERS AND STATEMENTS.—The 
Secretary may not issue policy letters or other 
statements (including letters or statements re-
garding issues of national significance) that— 

‘‘(1) violate or contradict any provision of this 
Act; or 

‘‘(2) establish a rule that is required for com-
pliance with, and eligibility under, this Act 
without following the requirements of section 
553 of title 5, United States Code. 

‘‘(e) EXPLANATION AND ASSURANCES.—Any 
written response by the Secretary under sub-
section (d) regarding a policy, question, or inter-
pretation under part B of this Act shall include 
an explanation in the written response that— 

‘‘(1) such response is provided as informal 
guidance and is not legally binding; 

‘‘(2) when required, such response is issued in 
compliance with the requirements of section 553 
of title 5, United States Code; and 

‘‘(3) such response represents the interpreta-
tion by the Department of Education of the ap-
plicable statutory or regulatory requirements in 
the context of the specific facts presented. 

‘‘(f) CORRESPONDENCE FROM DEPARTMENT OF 
EDUCATION DESCRIBING INTERPRETATIONS OF 
THIS ACT.— 

‘‘(1) IN GENERAL.—The Secretary shall, on a 
quarterly basis, publish in the Federal Register, 
and widely disseminate to interested entities 
through various additional forms of communica-
tion, a list of correspondence from the Depart-
ment of Education received by individuals dur-
ing the previous quarter that describes the inter-
pretations of the Department of Education of 
this Act or the regulations implemented pursu-
ant to this Act. 

‘‘(2) ADDITIONAL INFORMATION.—For each 
item of correspondence published in a list under 
paragraph (1), the Secretary shall— 

‘‘(A) identify the topic addressed by the cor-
respondence and shall include such other sum-
mary information as the Secretary determines to 
be appropriate; and 

‘‘(B) ensure that all such correspondence is 
issued, where applicable, in compliance with the 
requirements of section 553 of title 5, United 
States Code. 
‘‘SEC. 608. STATE ADMINISTRATION. 

‘‘(a) RULEMAKING.—Each State that receives 
funds under this Act shall— 

‘‘(1) ensure that any State rules, regulations, 
and policies relating to this Act conform to the 
purposes of this Act; and 

‘‘(2) identify in writing to its local educational 
agencies and the Secretary any such rule, regu-
lation, or policy as a State-imposed requirement 
that is not required by this Act and Federal reg-
ulations. 

‘‘(b) SUPPORT AND FACILITATION.—State rules, 
regulations, and policies under this Act shall 
support and facilitate local educational agency 
and school-level systemic reform designed to en-
able children with disabilities to meet the chal-
lenging State student academic achievement 
standards. 
‘‘SEC. 609. REPORT TO CONGRESS. 

‘‘The Comptroller General shall conduct a re-
view of Federal, State, and local requirements 
relating to the education of children with dis-
abilities to determine which requirements result 
in excessive paperwork completion burdens for 
teachers, related services providers, and school 
administrators, and shall report to Congress not 
later than 18 months after the date of enactment 
of the Individuals with Disabilities Education 
Improvement Act of 2003 regarding such review 

along with strategic proposals for reducing the 
paperwork burdens on teachers. 

‘‘PART B—ASSISTANCE FOR EDUCATION 
OF ALL CHILDREN WITH DISABILITIES 

‘‘SEC. 611. AUTHORIZATION; ALLOTMENT; USE OF 
FUNDS; AUTHORIZATION OF APPRO-
PRIATIONS. 

‘‘(a) GRANTS TO STATES.— 
‘‘(1) PURPOSE OF GRANTS.—The Secretary 

shall make grants to States and the outlying 
areas, and provide funds to the Secretary of the 
Interior, to assist them to provide special edu-
cation and related services to children with dis-
abilities in accordance with this part. 

‘‘(2) MAXIMUM AMOUNT.—The maximum 
amount available for awarding grants under 
this section for any fiscal year is— 

‘‘(A) the total number of children with disabil-
ities in the 2002–2003 school year in the States 
who received special education and related serv-
ices and who were— 

‘‘(i) aged 3 through 5, if the State was eligible 
for a grant under section 619; and 

‘‘(ii) aged 6 through 21; multiplied by 
‘‘(B) 40 percent of the average per-pupil ex-

penditure in public elementary schools and sec-
ondary schools in the United States; adjusted 
by; 

‘‘(C) the rate of change in the sum of— 
‘‘(i) 85 percent of the change in the nation-

wide total of the population described in sub-
section (d)(3)(A)(i)(II); and 

‘‘(ii) 15 percent of the change in the nation-
wide total of the population described in sub-
section (d)(3)(A)(i)(III). 

‘‘(b) OUTLYING AREAS AND FREELY ASSOCI-
ATED STATES.— 

‘‘(1) FUNDS RESERVED.—From the amount ap-
propriated for any fiscal year under subsection 
(i), the Secretary shall reserve not more than 1 
percent, which shall be used— 

‘‘(A) to provide assistance to the outlying 
areas in accordance with their respective popu-
lations of individuals aged 3 through 21; and 

‘‘(B) to provide each freely associated State a 
grant in the amount that such freely associated 
State received for fiscal year 2003 under this 
part, but only if the freely associated State 
meets the applicable requirements of this part, 
as well as the requirements of section 
611(b)(2)(C) as such section was in effect on the 
day before the date of enactment of the Individ-
uals with Disabilities Education Improvement 
Act of 2003. 

‘‘(2) SPECIAL RULE.—The provisions of Public 
Law 95–134, permitting the consolidation of 
grants by the outlying areas, shall not apply to 
funds provided to the outlying areas or the free-
ly associated States under this section. 

‘‘(3) DEFINITION.—As used in this subsection, 
the term ‘freely associated States’ means the Re-
public of the Marshall Islands, the Federated 
States of Micronesia, and the Republic of Palau. 

‘‘(c) SECRETARY OF THE INTERIOR.—From the 
amount appropriated for any fiscal year under 
subsection (i), the Secretary shall reserve 1.226 
percent to provide assistance to the Secretary of 
the Interior in accordance with subsection (i). 

‘‘(d) ALLOCATIONS TO STATES.— 
‘‘(1) IN GENERAL.—After reserving funds for 

studies and evaluations under section 665, and 
for payments to the outlying areas, the freely 
associated States, and the Secretary of the Inte-
rior under subsections (b) and (c) for a fiscal 
year, the Secretary shall allocate the remaining 
amount among the States in accordance with 
this subsection. 

‘‘(2) SPECIAL RULE FOR USE OF FISCAL YEAR 
1999 AMOUNT.—If a State received any funds 
under this section for fiscal year 1999 on the 
basis of children aged 3 through 5, but does not 
make a free appropriate public education avail-
able to all children with disabilities aged 3 
through 5 in the State in any subsequent fiscal 
year, the Secretary shall compute the State’s 
amount for fiscal year 1999, solely for the pur-
pose of calculating the State’s allocation in that 

subsequent year under paragraph (3) or (4), by 
subtracting the amount allocated to the State 
for fiscal year 1999 on the basis of those chil-
dren. 

‘‘(3) INCREASE IN FUNDS.—If the amount avail-
able for allocations to States under paragraph 
(1) for a fiscal year is equal to or greater than 
the amount allocated to the States under this 
paragraph for the preceding fiscal year, those 
allocations shall be calculated as follows: 

‘‘(A) ALLOCATION OF INCREASE.— 
‘‘(i) IN GENERAL.—Except as provided in sub-

paragraph (B), the Secretary shall allocate for 
the fiscal year— 

‘‘(I) to each State the amount the State re-
ceived under this section for fiscal year 1999; 

‘‘(II) 85 percent of any remaining funds to 
States on the basis of the States’ relative popu-
lations of children aged 3 through 21 who are of 
the same age as children with disabilities for 
whom the State ensures the availability of a free 
appropriate public education under this part; 
and 

‘‘(III) 15 percent of those remaining funds to 
States on the basis of the States’ relative popu-
lations of children described in subclause (II) 
who are living in poverty. 

‘‘(ii) DATA.—For the purpose of making grants 
under this paragraph, the Secretary shall use 
the most recent population data, including data 
on children living in poverty, that are available 
and satisfactory to the Secretary. 

‘‘(B) LIMITATIONS.—Notwithstanding sub-
paragraph (A), allocations under this para-
graph shall be subject to the following: 

‘‘(i) PRECEDING YEAR ALLOCATION.—No State’s 
allocation shall be less than its allocation under 
this section for the preceding fiscal year. 

‘‘(ii) MINIMUM.—No State’s allocation shall be 
less than the greatest of— 

‘‘(I) the sum of— 
‘‘(aa) the amount the State received under 

this section for fiscal year 1999; and 
‘‘(bb) 1⁄3 of 1 percent of the amount by which 

the amount appropriated under subsection (i) 
for the fiscal year exceeds the amount appro-
priated for this section for fiscal year 1999; 

‘‘(II) the sum of— 
‘‘(aa) the amount the State received under 

this section for the preceding fiscal year; and 
‘‘(bb) that amount multiplied by the percent-

age by which the increase in the funds appro-
priated for this section from the preceding fiscal 
year exceeds 1.5 percent; or 

‘‘(III) the sum of— 
‘‘(aa) the amount the State received under 

this section for the preceding fiscal year; and 
‘‘(bb) that amount multiplied by 90 percent of 

the percentage increase in the amount appro-
priated for this section from the preceding fiscal 
year. 

‘‘(iii) MAXIMUM.—Notwithstanding clause (ii), 
no State’s allocation under this paragraph shall 
exceed the sum of— 

‘‘(I) the amount the State received under this 
section for the preceding fiscal year; and 

‘‘(II) that amount multiplied by the sum of 1.5 
percent and the percentage increase in the 
amount appropriated under this section from 
the preceding fiscal year. 

‘‘(C) RATABLE REDUCTION.—If the amount 
available for allocations under this paragraph is 
insufficient to pay those allocations in full, 
those allocations shall be ratably reduced, sub-
ject to subparagraph (B)(i). 

‘‘(4) DECREASE IN FUNDS.—If the amount 
available for allocations to States under para-
graph (1) for a fiscal year is less than the 
amount allocated to the States under this sec-
tion for the preceding fiscal year, those alloca-
tions shall be calculated as follows: 

‘‘(A) AMOUNTS GREATER THAN FISCAL YEAR 1999 
ALLOCATIONS.—If the amount available for allo-
cations is greater than the amount allocated to 
the States for fiscal year 1999, each State shall 
be allocated the sum of— 

‘‘(i) the amount the State received under this 
section for fiscal year 1999; and 
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‘‘(ii) an amount that bears the same relation 

to any remaining funds as the increase the State 
received under this section for the preceding fis-
cal year over fiscal year 1999 bears to the total 
of all such increases for all States. 

‘‘(B) AMOUNTS EQUAL TO OR LESS THAN FISCAL 
YEAR 1999 ALLOCATIONS.— 

‘‘(i) IN GENERAL.—If the amount available for 
allocations under this paragraph is equal to or 
less than the amount allocated to the States for 
fiscal year 1999, each State shall be allocated 
the amount the State received for fiscal year 
1999. 

‘‘(ii) RATABLE REDUCTION.—If the amount 
available for allocations under this paragraph is 
insufficient to make the allocations described in 
clause (i), those allocations shall be ratably re-
duced. 

‘‘(e) STATE-LEVEL ACTIVITIES.— 
‘‘(1) STATE ADMINISTRATION.— 
‘‘(A) IN GENERAL.—For the purpose of admin-

istering this part, including paragraph (3), sec-
tion 619, and the coordination of activities 
under this part with, and providing technical 
assistance to, other programs that provide serv-
ices to children with disabilities— 

‘‘(i) each State may reserve not more than the 
maximum amount the State was eligible to re-
serve for State administration for fiscal year 
2003 or $800,000 (adjusted by the cumulative rate 
of inflation since fiscal year 2003 as measured by 
the percentage increase, if any, in the Consumer 
Price Index For All Urban Consumers, published 
by the Bureau of Labor Statistics of the Depart-
ment of Labor), whichever is greater; and 

‘‘(ii) each outlying area may reserve not more 
than 5 percent of the amount the outlying area 
receives under subsection (b) for any fiscal year 
or $35,000, whichever is greater. 

‘‘(B) PART C.—Funds reserved under subpara-
graph (A) may be used for the administration of 
part C, if the State educational agency is the 
lead agency for the State under that part. 

‘‘(C) CERTIFICATION.—Prior to expenditure of 
funds under this paragraph, the State shall cer-
tify to the Secretary that the arrangements to 
establish responsibility for services pursuant to 
section 612(a)(12)(A) are current as of the date 
of submission of the certification. 

‘‘(2) OTHER STATE-LEVEL ACTIVITIES.— 
‘‘(A) STATE-LEVEL ACTIVITIES.— 
‘‘(i) IN GENERAL.—For the purpose of carrying 

out State-level activities, each State may reserve 
for each of the fiscal years 2004 and 2005, not 
more than 10 percent of the amount that re-
mains after subtracting the amount reserved 
under paragraph (1) from the amount of the 
State’s allocation under subsection (d) for fiscal 
years 2004 and 2005, respectively. For fiscal 
years 2006, 2007, 2008, and 2009, the State may 
reserve the maximum amount the State was eli-
gible to reserve under the preceding sentence for 
fiscal year 2005 (adjusted by the cumulative rate 
of inflation since fiscal year 2005 as measured by 
the percentage increase, if any, in the Consumer 
Price Index for All Urban Consumers, published 
by the Bureau of Labor Statistics of the Depart-
ment of Labor). 

‘‘(ii) SMALL STATE ADJUSTMENT.—Notwith-
standing clause (i), in the case of a State for 
which the maximum amount reserved for State 
administration under paragraph (1) is not great-
er than $800,000 (as adjusted pursuant to para-
graph (1)(A)(i)), the State may reserve for the 
purpose of carrying out State-level activities for 
each of the fiscal years 2004 and 2005, not more 
than 12 percent of the amount that remains 
after subtracting the amount reserved under 
paragraph (1) from the amount of the State’s al-
location under subsection (d) for fiscal years 
2004 and 2005, respectively. For each of the fis-
cal years 2006, 2007, 2008, and 2009, each such 
State may reserve for such purpose the max-
imum amount the State was eligible to reserve 
under the preceding sentence for fiscal year 2005 
(adjusted by the cumulative rate of inflation 
since fiscal year 2005 as measured by the per-
centage increase, if any, in the Consumer Price 

Index For All Urban Consumers, published by 
the Bureau of Labor Statistics of the Depart-
ment of Labor). 

‘‘(B) REQUIRED ACTIVITIES.—Funds reserved 
under subparagraph (A) shall be used to carry 
out the following activities: 

‘‘(i) For monitoring, enforcement and com-
plaint investigation. 

‘‘(ii) To establish and implement the medi-
ation, processes required by section 615(e)(1), in-
cluding providing for the costs of mediators and 
support personnel; 

‘‘(iii) To support the State protection and ad-
vocacy system to advise and assist parents in 
the areas of— 

‘‘(I) dispute resolution and due process; 
‘‘(II) voluntary mediation; and 
‘‘(III) the opportunity to resolve complaints. 
‘‘(C) AUTHORIZED ACTIVITIES.—Funds reserved 

under subparagraph (A) may be used to carry 
out the following activities: 

‘‘(i) For support and direct services, including 
technical assistance, personnel preparation, and 
professional development and training. 

‘‘(ii) To support paperwork reduction activi-
ties, including expanding the use of technology 
in the IEP process. 

‘‘(iii) To assist local educational agencies in 
providing positive behavioral interventions and 
supports and mental health services for children 
with disabilities. 

‘‘(iv) To improve the use of technology in the 
classroom by children with disabilities to en-
hance learning. 

‘‘(v) To support the development and use of 
technology, including universally designed tech-
nologies and assistive technology devices, to 
maximize accessibility to the general curriculum 
for children with disabilities. 

‘‘(vi) Development and implementation of 
transition programs, including coordination of 
services with agencies involved in supporting 
the transition of students with disabilities to 
post-secondary activities. 

‘‘(vii) To assist local educational agencies in 
meeting personnel shortages. 

‘‘(viii) To support capacity building activities 
and improve the delivery of services by local 
educational agencies to improve results for chil-
dren with disabilities. 

‘‘(ix) Alternative programming for children 
who have been expelled from school, and serv-
ices for children in correctional facilities, chil-
dren enrolled in State-operated or State-sup-
ported schools, and children in charter schools. 

‘‘(x) To support the development and provi-
sion of appropriate accommodations for children 
with disabilities, or the development and provi-
sion of alternate assessments that are valid and 
reliable for assessing the performance of chil-
dren with disabilities, in accordance with sec-
tions 1111(b) and 6111 of the Elementary and 
Secondary Education Act of 1965. 

‘‘(3) LOCAL EDUCATIONAL AGENCY RISK POOL.— 
‘‘(A) IN GENERAL.—For the purpose of assist-

ing local educational agencies (and charter 
schools that are local educational agencies) in 
addressing the needs of high-need children and 
the unanticipated enrollment of other children 
eligible for services under this part, each State 
shall reserve for each of the fiscal years 2004 
through 2009, 2 percent of the amount that re-
mains after subtracting the amount reserved 
under paragraph (1) from the amount of the 
State’s allocation under subsection (d) for each 
of the fiscal years 2004 through 2009, respec-
tively, to— 

‘‘(i) establish a high-cost fund; and 
‘‘(ii) make disbursements from the high-cost 

fund to local educational agencies in accord-
ance with this paragraph. 

‘‘(B) REQUIRED DISBURSEMENTS FROM THE 
FUND.— 

‘‘(i) IN GENERAL.—Each State educational 
agency shall make disbursements from the fund 
established under subparagraph (A) to local 
educational agencies to pay the percentage, de-
scribed in subparagraph (D), of the costs of pro-

viding a free appropriate public education to 
high-need children. 

‘‘(ii) SPECIAL RULE.—If funds reserved for a 
fiscal year under subparagraph (A) are insuffi-
cient to pay the percentage described in sub-
paragraph (D) to assist all the local educational 
agencies having applications approved under 
subparagraph (C), then the State educational 
agency shall ratably reduce the amount paid to 
each local educational agency that receives a 
disbursement for that fiscal year. 

‘‘(C) APPLICATION.—A local educational agen-
cy that desires a disbursement under this sub-
section shall submit an application to the State 
educational agency at such time, in such man-
ner, and containing such information as the 
State educational agency may require. Such ap-
plication shall include assurances that funds 
provided under this paragraph shall not be used 
to pay costs that otherwise would be reimburs-
able as medical assistance for a child with a dis-
ability under the State medicaid program under 
title XIX of the Social Security Act. 

‘‘(D) DISBURSEMENTS.— 
‘‘(i) IN GENERAL.—A State educational agency 

shall make a disbursement to a local edu-
cational agency that submits an application 
under subparagraph (C) in an amount that is 
equal to 75 percent of the costs that are in ex-
cess of 4 times the average per-pupil expenditure 
in the United States or in the State where the 
child resides (whichever average per-pupil ex-
penditure is lower) associated with educating 
each high need child served by such local edu-
cational agency in a fiscal year for whom such 
agency desires a disbursement. 

‘‘(ii) APPROPRIATE COSTS.—The costs associ-
ated with educating a high need child under 
clause (i) are only those costs associated with 
providing direct special education and related 
services to such child that are identified in such 
child’s appropriately developed IEP. 

‘‘(E) LEGAL FEES.—The disbursements under 
subparagraph (D) shall not support legal fees, 
court costs, or other costs associated with a 
cause of action brought on behalf of such child 
to ensure a free appropriate public education for 
such child. 

‘‘(F) PERMISSIBLE DISBURSEMENTS FROM RE-
MAINING FUNDS.—A State educational agency 
may make disbursements to local educational 
agencies from any funds that are remaining in 
the high cost fund after making the required 
disbursements under subparagraph (D) for a fis-
cal year for the following purposes: 

‘‘(i) To pay the costs associated with serving 
children with disabilities who moved into the 
areas served by such local agencies after the 
budget for the following school year had been fi-
nalized to assist the local educational agencies 
in providing a free appropriate public education 
for such children in such year. 

‘‘(ii) To compensate local educational agencies 
for extraordinary costs, as determined by the 
State, of any children eligible for services under 
this part due to— 

‘‘(I) unexpected enrollment or placement of 
children eligible for services under this part; or 

‘‘(II) a significant underestimate of the aver-
age cost of providing services to children eligible 
for services under this part. 

‘‘(G) REMAINING FUNDS.—Funds reserved 
under subparagraph (A) in any fiscal year but 
not expended in that fiscal year pursuant to 
subparagraph (D) or subparagraph (F) shall— 

‘‘(i) be allocated to local educational agencies 
pursuant to subparagraphs (D) or (F) for the 
next fiscal year; or 

‘‘(ii) be allocated to local educational agencies 
in the same manner as funds are allocated to 
local educational agencies under subsection (f). 

‘‘(H) ASSURANCE OF A FREE APPROPRIATE PUB-
LIC EDUCATION.—Nothing in this section shall be 
construed— 

‘‘(i) to limit or condition the right of a child 
with a disability who is assisted under this part 
to receive a free appropriate public education 
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pursuant to section 612(a)(1) in a least restric-
tive environment pursuant to section 612(a)(5); 
or 

‘‘(ii) to authorize a State educational agency 
or local educational agency to indicate a limit 
on what is expected to be spent on the education 
of a child with a disability. 

‘‘(I) MEDICAID SERVICES NOT AFFECTED.—Dis-
bursements provided under this subsection shall 
not be used to pay costs that otherwise would be 
reimbursable as medical assistance for a child 
with a disability under the State medicaid pro-
gram under title XIX of the Social Security Act. 

‘‘(J) DEFINITIONS.—In this paragraph: 
‘‘(i) AVERAGE PER-PUPIL EXPENDITURE.—The 

term ‘average per-pupil expenditure’ has the 
meaning given the term in section 9101 of the El-
ementary and Secondary Education Act of 1965. 

‘‘(ii) HIGH-NEED CHILD.—The term ‘high-need’, 
when used with respect to a child with a dis-
ability, means a child with a disability for whom 
a free appropriate public education in a fiscal 
year costs more than 4 times the average per- 
pupil expenditure for such fiscal year. 

‘‘(K) SPECIAL RULE FOR RISK POOL AND HIGH- 
NEED ASSISTANCE PROGRAMS IN EFFECT AS OF 
JANUARY 1, 2003.—Notwithstanding the provisions 
of subparagraphs (A) through (J), a State may 
use funds reserved pursuant to this paragraph 
for administering and implementing a place-
ment-neutral cost-sharing and reimbursement 
program of high-need, low-incidence, emer-
gency, catastrophic, or extraordinary aid to 
local educational agencies that provides services 
to students eligible under this part based on eli-
gibility criteria for such programs that were op-
erative on January 1, 2003. 

‘‘(4) INAPPLICABILITY OF CERTAIN PROHIBI-
TIONS.—A State may use funds the State re-
serves under paragraphs (1), (2), and (3) with-
out regard to— 

‘‘(A) the prohibition on commingling of funds 
in section 612(a)(17)(B); and 

‘‘(B) the prohibition on supplanting other 
funds in section 612(a)(17)(C). 

‘‘(5) REPORT ON USE OF FUNDS.—As part of the 
information required to be submitted to the Sec-
retary under section 612, each State shall annu-
ally describe how amounts under this section— 

‘‘(A) will be used to meet the requirements of 
this Act; and 

‘‘(B) will be allocated among the activities de-
scribed in this section to meet State priorities 
based on input from local educational agencies. 

‘‘(6) FLEXIBILITY IN USING FUNDS FOR PART 
C.—Any State eligible to receive a grant under 
section 619 may use funds made available under 
paragraph (1)(A), subsection (f)(3), or section 
619(f)(5) to develop and implement a State policy 
jointly with the lead agency under part C and 
the State educational agency to provide early 
intervention services (which shall include an 
educational component that promotes school 
readiness and incorporates pre-literacy, lan-
guage, and numeracy skills) in accordance with 
part C to children with disabilities who are eli-
gible for services under section 619 and who pre-
viously received services under part C until such 
children enter, or are eligible under State law to 
enter, kindergarten. 

‘‘(f) SUBGRANTS TO LOCAL EDUCATIONAL 
AGENCIES.— 

‘‘(1) SUBGRANTS REQUIRED.—Each State that 
receives a grant under this section for any fiscal 
year shall distribute any funds the State does 
not reserve under subsection (e) to local edu-
cational agencies (including public charter 
schools that operate as local educational agen-
cies) in the State that have established their eli-
gibility under section 613 for use in accordance 
with this part. 

‘‘(2) PROCEDURE FOR ALLOCATIONS TO LOCAL 
EDUCATIONAL AGENCIES.— 

‘‘(A) PROCEDURE.—For each fiscal year for 
which funds are allocated to States under sub-
section (d), each State shall allocate funds 
under paragraph (1) as follows: 

‘‘(i) BASE PAYMENTS.—The State shall first 
award each local educational agency described 

in paragraph (1) the amount the local edu-
cational agency would have received under this 
section for fiscal year 1999, if the State had dis-
tributed 75 percent of its grant for that year 
under section 611(d) as section 611(d) was then 
in effect. 

‘‘(ii) ALLOCATION OF REMAINING FUNDS.—After 
making allocations under clause (i), the State 
shall— 

‘‘(I) allocate 85 percent of any remaining 
funds to those local educational agencies on the 
basis of the relative numbers of children en-
rolled in public and private elementary schools 
and secondary schools within the local edu-
cational agency’s jurisdiction; and 

‘‘(II) allocate 15 percent of those remaining 
funds to those local educational agencies in ac-
cordance with their relative numbers of children 
living in poverty, as determined by the State 
educational agency. 

‘‘(3) REALLOCATION OF FUNDS.—If a State edu-
cational agency determines that a local edu-
cational agency is adequately providing a free 
appropriate public education to all children 
with disabilities residing in the area served by 
that local educational agency with State and 
local funds, the State educational agency may 
reallocate any portion of the funds under this 
part that are not needed by that local edu-
cational agency to provide a free appropriate 
public education to other local educational 
agencies in the State that are not adequately 
providing special education and related services 
to all children with disabilities residing in the 
areas served by those other local educational 
agencies. 

‘‘(g) DEFINITIONS.—For the purpose of this 
section— 

‘‘(1) the term ‘average per-pupil expenditure 
in public elementary schools and secondary 
schools in the United States’ means— 

‘‘(A) without regard to the source of funds— 
‘‘(i) the aggregate current expenditures, dur-

ing the second fiscal year preceding the fiscal 
year for which the determination is made (or, if 
satisfactory data for that year are not available, 
during the most recent preceding fiscal year for 
which satisfactory data are available) of all 
local educational agencies in the 50 States and 
the District of Columbia; plus 

‘‘(ii) any direct expenditures by the State for 
the operation of those local educational agen-
cies; divided by 

‘‘(B) the aggregate number of children in av-
erage daily attendance to whom those local edu-
cational agencies provided free public education 
during that preceding year; and 

‘‘(2) the term ‘State’ means each of the 50 
States, the District of Columbia, and the Com-
monwealth of Puerto Rico. 

‘‘(h) USE OF AMOUNTS BY SECRETARY OF THE 
INTERIOR.— 

‘‘(1) PROVISION OF AMOUNTS FOR ASSIST-
ANCE.— 

‘‘(A) IN GENERAL.—The Secretary of Edu-
cation shall provide amounts to the Secretary of 
the Interior to meet the need for assistance for 
the education of children with disabilities on 
reservations aged 5 through 21 who are enrolled 
in elementary schools and secondary schools for 
Indian children operated or funded by the Sec-
retary of the Interior. The amount of such pay-
ment for any fiscal year shall be equal to 80 per-
cent of the amount allotted under subsection (c) 
for that fiscal year. 

‘‘(B) CALCULATION OF NUMBER OF CHILDREN.— 
In the case of Indian students aged 3 through 5 
who are enrolled in programs affiliated with the 
Bureau of Indian Affairs (hereafter in this sub-
section referred to as ‘BIA’) schools, and that 
are required by the States in which such schools 
are located to attain or maintain State accredi-
tation, and which schools had such accredita-
tion prior to the date of enactment of the Indi-
viduals with Disabilities Education Act Amend-
ments of 1991, the school shall be allowed to 
count those children for the purpose of distribu-
tion of the funds provided under this paragraph 

to the Secretary of the Interior. The Secretary of 
the Interior shall be responsible for meeting all 
of the requirements of this part for these chil-
dren, in accordance with paragraph (2). 

‘‘(C) ADDITIONAL REQUIREMENT.—With respect 
to all other children aged 3 through 21 on res-
ervations, the State educational agency shall be 
responsible for ensuring that all of the require-
ments of this part are implemented. 

‘‘(2) SUBMISSION OF INFORMATION.—The Sec-
retary of Education may provide the Secretary 
of the Interior amounts under paragraph (1) for 
a fiscal year only if the Secretary of the Interior 
submits to the Secretary of Education informa-
tion that— 

‘‘(A) demonstrates that the Department of the 
Interior meets the appropriate requirements, as 
determined by the Secretary of Education, of 
sections 612 (including monitoring and evalua-
tion activities) and 613; 

‘‘(B) includes a description of how the Sec-
retary of the Interior will coordinate the provi-
sion of services under this part with local edu-
cational agencies, tribes and tribal organiza-
tions, and other private and Federal service pro-
viders; 

‘‘(C) includes an assurance that there are 
public hearings, adequate notice of such hear-
ings, and an opportunity for comment afforded 
to members of tribes, tribal governing bodies, 
and affected local school boards before the 
adoption of the policies, programs, and proce-
dures described in subparagraph (A); 

‘‘(D) includes an assurance that the Secretary 
of the Interior will provide such information as 
the Secretary of Education may require to com-
ply with section 618; 

‘‘(E) includes an assurance that the Secretary 
of the Interior and the Secretary of Health and 
Human Services have entered into a memo-
randum of agreement, to be provided to the Sec-
retary of Education, for the coordination of 
services, resources, and personnel between their 
respective Federal, State, and local offices and 
with State and local educational agencies and 
other entities to facilitate the provision of serv-
ices to Indian children with disabilities residing 
on or near reservations (such agreement shall 
provide for the apportionment of responsibilities 
and costs including, but not limited to, child 
find, evaluation, diagnosis, remediation or 
therapeutic measures, and (where appropriate) 
equipment and medical or personal supplies as 
needed for a child to remain in school or a pro-
gram); and 

‘‘(F) includes an assurance that the Depart-
ment of the Interior will cooperate with the De-
partment of Education in its exercise of moni-
toring and oversight of this application, and 
any agreements entered into between the Sec-
retary of the Interior and other entities under 
this part, and will fulfill its duties under this 
part. 

‘‘(3) APPLICABILITY.—Section 616(a) shall 
apply to the information described in this para-
graph. 

‘‘(4) PAYMENTS FOR EDUCATION AND SERVICES 
FOR INDIAN CHILDREN WITH DISABILITIES AGED 3 
THROUGH 5.— 

‘‘(A) IN GENERAL.—With funds appropriated 
under subsection (i), the Secretary of Education 
shall make payments to the Secretary of the In-
terior to be distributed to tribes or tribal organi-
zations (as defined under section 4 of the Indian 
Self-Determination and Education Assistance 
Act) or consortia of the above to provide for the 
coordination of assistance for special education 
and related services for children with disabilities 
aged 3 through 5 on reservations served by ele-
mentary schools and secondary schools for In-
dian children operated or funded by the Depart-
ment of the Interior. The amount of such pay-
ments under subparagraph (B) for any fiscal 
year shall be equal to 20 percent of the amount 
allotted under subsection (c). 

‘‘(B) DISTRIBUTION OF FUNDS.—The Secretary 
of the Interior shall distribute the total amount 
of the payment under subparagraph (A) by allo-
cating to each tribe or tribal organization an 
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amount based on the number of children with 
disabilities ages 3 through 5 residing on reserva-
tions as reported annually, divided by the total 
of those children served by all tribes or tribal or-
ganizations. 

‘‘(C) SUBMISSION OF INFORMATION.—To receive 
a payment under this paragraph, the tribe or 
tribal organization shall submit such figures to 
the Secretary of the Interior as required to de-
termine the amounts to be allocated under sub-
paragraph (B). This information shall be com-
piled and submitted to the Secretary of Edu-
cation. 

‘‘(D) USE OF FUNDS.—The funds received by a 
tribe or tribal organization shall be used to as-
sist in child find, screening, and other proce-
dures for the early identification of children 
aged 3 through 5, parent training, and the pro-
vision of direct services. These activities may be 
carried out directly or through contracts or co-
operative agreements with the BIA, local edu-
cational agencies, and other public or private 
nonprofit organizations. The tribe or tribal or-
ganization is encouraged to involve Indian par-
ents in the development and implementation of 
these activities. The above entities shall, as ap-
propriate, make referrals to local, State, or Fed-
eral entities for the provision of services or fur-
ther diagnosis. 

‘‘(E) BIENNIAL REPORT.—To be eligible to re-
ceive a grant pursuant to subparagraph (A), the 
tribe or tribal organization shall provide to the 
Secretary of the Interior a biennial report of ac-
tivities undertaken under this paragraph, in-
cluding the number of contracts and cooperative 
agreements entered into, the number of children 
contacted and receiving services for each year, 
and the estimated number of children needing 
services during the 2 years following the year in 
which the report is made. The Secretary of the 
Interior shall include a summary of this infor-
mation on a biennial basis in the report to the 
Secretary of Education required under this sub-
section. The Secretary of Education may require 
any additional information from the Secretary 
of the Interior. 

‘‘(F) PROHIBITIONS.—None of the funds allo-
cated under this paragraph may be used by the 
Secretary of the Interior for administrative pur-
poses, including child count and the provision 
of technical assistance. 

‘‘(5) PLAN FOR COORDINATION OF SERVICES.— 
The Secretary of the Interior shall develop and 
implement a plan for the coordination of serv-
ices for all Indian children with disabilities re-
siding on reservations covered under this Act. 
Such plan shall provide for the coordination of 
services benefiting these children from whatever 
source, including tribes, the Indian Health Serv-
ice, other BIA divisions, and other Federal 
agencies. In developing the plan, the Secretary 
of the Interior shall consult with all interested 
and involved parties. The plan shall be based on 
the needs of the children and the system best 
suited for meeting those needs, and may involve 
the establishment of cooperative agreements be-
tween the BIA, other Federal agencies, and 
other entities. The plan shall also be distributed 
upon request to States, State and local edu-
cational agencies, and other agencies providing 
services to infants, toddlers, and children with 
disabilities, to tribes, and to other interested 
parties. 

‘‘(6) ESTABLISHMENT OF ADVISORY BOARD.—To 
meet the requirements of section 612(a)(20), the 
Secretary of the Interior shall establish, under 
the BIA, an advisory board composed of individ-
uals involved in or concerned with the edu-
cation and provision of services to Indian in-
fants, toddlers, children, and youth with dis-
abilities, including Indians with disabilities, In-
dian parents or guardians of such children, 
teachers, service providers, State and local edu-
cational officials, representatives of tribes or 
tribal organizations, representatives from State 
Interagency Coordinating Councils under sec-
tion 641 in States having reservations, and other 
members representing the various divisions and 

entities of the BIA. The chairperson shall be se-
lected by the Secretary of the Interior. The advi-
sory board shall— 

‘‘(A) assist in the coordination of services 
within the BIA and with other local, State, and 
Federal agencies in the provision of education 
for infants, toddlers, and children with disabil-
ities; 

‘‘(B) advise and assist the Secretary of the In-
terior in the performance of the Secretary’s re-
sponsibilities described in this subsection; 

‘‘(C) develop and recommend policies con-
cerning effective inter- and intra-agency col-
laboration, including modifications to regula-
tions, and the elimination of barriers to inter- 
and intra-agency programs and activities; 

‘‘(D) provide assistance and disseminate infor-
mation on best practices, effective program co-
ordination strategies, and recommendations for 
improved educational programming for Indian 
infants, toddlers, and children with disabilities; 
and 

‘‘(E) provide assistance in the preparation of 
information required under paragraph (2)(D). 

‘‘(7) ANNUAL REPORTS.— 
‘‘(A) IN GENERAL.—The advisory board estab-

lished under paragraph (6) shall prepare and 
submit to the Secretary of the Interior and to 
Congress an annual report containing a descrip-
tion of the activities of the advisory board for 
the preceding year. 

‘‘(B) AVAILABILITY.—The Secretary of the In-
terior shall make available to the Secretary of 
Education the report described in subparagraph 
(A). 

‘‘(i) AUTHORIZATION OF APPROPRIATIONS.— 
For the purpose of carrying out this part, other 
than section 619, there are authorized to be ap-
propriated such sums as may be necessary. 
‘‘SEC. 612. STATE ELIGIBILITY. 

‘‘(a) IN GENERAL.—A State is eligible for as-
sistance under this part for a fiscal year if the 
State submits a plan that provides assurances to 
the Secretary that the State has in effect poli-
cies and procedures to ensure that the State 
meets each of the following conditions: 

‘‘(1) FREE APPROPRIATE PUBLIC EDUCATION.— 
‘‘(A) IN GENERAL.—A free appropriate public 

education is available to all children with dis-
abilities residing in the State between the ages 
of 3 and 21, inclusive, including children with 
disabilities who have been suspended or expelled 
from school. 

‘‘(B) LIMITATION.—The obligation to make a 
free appropriate public education available to 
all children with disabilities does not apply with 
respect to children— 

‘‘(i) aged 3 through 5 and 18 through 21 in a 
State to the extent that its application to those 
children would be inconsistent with State law or 
practice, or the order of any court, respecting 
the provision of public education to children in 
those age ranges; and 

‘‘(ii) aged 18 through 21 to the extent that 
State law does not require that special edu-
cation and related services under this part be 
provided to children with disabilities who, in 
the educational placement prior to their incar-
ceration in an adult correctional facility— 

‘‘(I) were not actually identified as being a 
child with a disability under section 602(3); or 

‘‘(II) did not have an individualized edu-
cation program under this part. 

‘‘(C) STATE FLEXIBILITY.—A State that pro-
vides early intervention services in accordance 
with part C to a child who is eligible for services 
under section 619, is not required to provide 
such child with a free appropriate public edu-
cation. 

‘‘(2) FULL EDUCATIONAL OPPORTUNITY GOAL.— 
The State has established a goal of providing 
full educational opportunity to all children with 
disabilities and a detailed timetable for accom-
plishing that goal. 

‘‘(3) CHILD FIND.— 
‘‘(A) IN GENERAL.—All children with disabil-

ities residing in the State, including children 

with disabilities attending private schools, re-
gardless of the severity of their disabilities, and 
who are in need of special education and related 
services, are identified, located, and evaluated 
and a practical method is developed and imple-
mented to determine which children with dis-
abilities are currently receiving needed special 
education and related services. 

‘‘(B) CONSTRUCTION.—Nothing in this Act re-
quires that children be classified by their dis-
ability so long as each child who has a dis-
ability listed in section 602 and who, by reason 
of that disability, needs special education and 
related services is regarded as a child with a dis-
ability under this part. 

‘‘(4) INDIVIDUALIZED EDUCATION PROGRAM.— 
An individualized education program, or an in-
dividualized family service plan that meets the 
requirements of section 636(d), is developed, re-
viewed, and revised for each child with a dis-
ability in accordance with section 614(d). 

‘‘(5) LEAST RESTRICTIVE ENVIRONMENT.— 
‘‘(A) IN GENERAL.—To the maximum extent 

appropriate, children with disabilities, including 
children in public or private institutions or 
other care facilities, are educated with children 
who are not disabled, and special classes, sepa-
rate schooling, or other removal of children with 
disabilities from the regular educational envi-
ronment occurs only when the nature or sever-
ity of the disability of a child is such that edu-
cation in regular classes with the use of supple-
mentary aids and services cannot be achieved 
satisfactorily. 

‘‘(B) ADDITIONAL REQUIREMENT.— 
‘‘(i) IN GENERAL.—A State funding mechanism 

shall not result in placements that violate the 
requirements of subparagraph (A), and a State 
shall not use a funding mechanism by which the 
State distributes funds on the basis of the type 
of setting in which a child is served that will re-
sult in the failure to provide a child with a dis-
ability a free appropriate public education ac-
cording to the unique needs of the child as de-
scribed in the child’s IEP. 

‘‘(ii) ASSURANCE.—If the State does not have 
policies and procedures to ensure compliance 
with clause (i), the State shall provide the Sec-
retary an assurance that the State will revise 
the funding mechanism as soon as feasible to 
ensure that such mechanism does not result in 
such placements. 

‘‘(6) PROCEDURAL SAFEGUARDS.— 
‘‘(A) IN GENERAL.—Children with disabilities 

and their parents are afforded the procedural 
safeguards required by section 615. 

‘‘(B) ADDITIONAL PROCEDURAL SAFEGUARDS.— 
Procedures to ensure that testing and evalua-
tion materials and procedures utilized for the 
purposes of evaluation and placement of chil-
dren with disabilities will be selected and ad-
ministered so as not to be racially or culturally 
discriminatory. Such materials or procedures 
shall be provided and administered in the child’s 
native language or mode of communication, un-
less it clearly is not feasible to do so, and no sin-
gle procedure shall be the sole criterion for de-
termining an appropriate educational program 
for a child. 

‘‘(7) EVALUATION.—Children with disabilities 
are evaluated in accordance with subsections 
(a) and (b) of section 614. 

‘‘(8) CONFIDENTIALITY.—Agencies in the State 
comply with section 617(c) (relating to the con-
fidentiality of records and information). 

‘‘(9) TRANSITION FROM PART C TO PRESCHOOL 
PROGRAMS.—Children participating in early- 
intervention programs assisted under part C, 
and who will participate in preschool programs 
assisted under this part, experience a smooth 
and effective transition to those preschool pro-
grams in a manner consistent with section 
637(a)(8). By the third birthday of such a child, 
an individualized education program or, if con-
sistent with sections 614(d)(2)(B) and 636(d), an 
individualized family service plan, has been de-
veloped and is being implemented for the child. 
The local educational agency will participate in 
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transition planning conferences arranged by the 
designated lead agency under section 635(a)(10). 

‘‘(10) CHILDREN IN PRIVATE SCHOOLS.— 
‘‘(A) CHILDREN ENROLLED IN PRIVATE SCHOOLS 

BY THEIR PARENTS.— 
‘‘(i) IN GENERAL.—To the extent consistent 

with the number and location of children with 
disabilities in the State who are enrolled by 
their parents in private elementary schools and 
secondary schools in the school district served 
by a local educational agency, provision is made 
for the participation of those children in the 
program assisted or carried out under this part 
by providing for such children special education 
and related services in accordance with the fol-
lowing requirements, unless the Secretary has 
arranged for services to those children under 
subsection (f): 

‘‘(I) Amounts to be expended for the provision 
of those services (including direct services to pa-
rentally placed children) by the local edu-
cational agency shall be equal to a propor-
tionate amount of Federal funds made available 
under this part. 

‘‘(II) Such services may be provided to chil-
dren with disabilities on the premises of private, 
including religious, schools, to the extent con-
sistent with law. 

‘‘(III) Each local educational agency shall 
maintain in its records and provide to the State 
educational agency the number of children eval-
uated under this paragraph, the number of chil-
dren determined to be children with disabilities, 
and the number of children served under this 
subsection. 

‘‘(ii) CHILD-FIND REQUIREMENT.— 
‘‘(I) IN GENERAL.—The requirements of para-

graph (3) of this subsection (relating to child 
find) shall apply with respect to children with 
disabilities in the State who are enrolled in pri-
vate, including religious, elementary schools 
and secondary schools. Such child find process 
shall be conducted in a comparable time period 
as for other students attending public schools in 
the local educational agency. 

‘‘(II) EQUITABLE PARTICIPATION.—The child 
find process shall be designed to ensure the eq-
uitable participation of parentally placed pri-
vate school children and an accurate count of 
such children. 

‘‘(III) ACTIVITIES.—In carrying out this 
clause, the local educational agency, or where 
applicable, the State educational agency, shall 
undertake activities similar to those activities 
undertaken for its public school children. 

‘‘(IV) COST.—The cost of carrying out this 
clause, including individual evaluations, may 
not be considered in determining whether a local 
education agency has met its obligations under 
clause (i). 

‘‘(iii) CONSULTATION.—To ensure timely and 
meaningful consultation, a local educational 
agency, or where appropriate, a State edu-
cational agency, shall consult, with representa-
tives of children with disabilities who are paren-
tally placed in private schools, during the de-
sign and development of special education and 
related services for these children, including 
consultation regarding— 

‘‘(I) the child find process and how parentally 
placed private school children suspected of hav-
ing a disability can participate equitably, in-
cluding how parents, teachers, and private 
school officials will be informed of the process; 

‘‘(II) the determination of the proportionate 
share of Federal funds available to serve paren-
tally placed private school children with disabil-
ities under this paragraph, including the deter-
mination of how the proportionate share of 
those funds were calculated; 

‘‘(III) the consultation process among the 
school district, private school officials, and par-
ents of parentally placed private school children 
with disabilities, including how such process 
will operate throughout the school year to en-
sure that parentally placed children with dis-
abilities identified through the child find proc-
ess can meaningfully participate in special edu-
cation and related services; 

‘‘(IV) how, where, and by whom special edu-
cation and related services will be provided for 
parentally placed private school children, in-
cluding a discussion of alternate service delivery 
mechanisms, how such services will be appor-
tioned if funds are insufficient to serve all chil-
dren, and how and when these decisions will be 
made; and 

‘‘(V) how, if the local educational agency dis-
agrees with the views of the private school offi-
cials on the provision of services through a con-
tract, the local educational agency shall provide 
to the private school officials a written expla-
nation of the reasons why the local educational 
agency chose not to provide services through a 
contract. 

‘‘(iv) WRITTEN AFFIRMATION.—When timely 
and meaningful consultation as required by this 
section has occurred, the local educational 
agency shall obtain a written affirmation signed 
by the representatives of participating private 
schools, and if such officials do not provide 
such affirmations within a reasonable period of 
time, the local educational agency shall forward 
the documentation of the consultation process to 
the State educational agency. 

‘‘(v) COMPLIANCE.— 
‘‘(I) IN GENERAL.—A private school official 

shall have the right to complain to the State 
educational agency that the local educational 
agency did not engage in consultation that was 
meaningful and timely, or did not give due con-
sideration to the views of the private school offi-
cial. 

‘‘(II) PROCEDURE.—If the private school offi-
cial wishes to complain, the official shall pro-
vide the basis of the noncompliance with this 
section by the local educational agency to the 
State educational agency, and the local edu-
cational agency shall forward the appropriate 
documentation to the State educational agency. 
If the private school official is dissatisfied with 
the decision of the State educational agency, 
such official may complain to the Secretary by 
providing the basis of the noncompliance with 
this section by the local educational agency to 
the Secretary, and the State educational agency 
shall forward the appropriate documentation to 
the Secretary. 

‘‘(vi) PROVISION OF EQUITABLE SERVICES.— 
‘‘(I) DIRECT SERVICES.—To the extent prac-

ticable, the local educational agency shall pro-
vide direct services to children with disabilities 
parentally placed in private schools. 

‘‘(II) DIRECTLY OR THROUGH CONTRACTS.—A 
public agency may provide special education 
and related services directly or through con-
tracts with public and private agencies, organi-
zations, and institutions. 

‘‘(III) SECULAR, NEUTRAL, NONIDEOLOGICAL.— 
Special education and related services provided 
to children with disabilities attending private 
schools, including materials and equipment, 
shall be secular, neutral, and nonideological. 

‘‘(vii) PUBLIC CONTROL OF FUNDS.—The con-
trol of funds used to provide special education 
and related services under this section, and title 
to materials, equipment, and property pur-
chased with those funds, shall be in a public 
agency for the uses and purposes provided in 
this Act, and a public agency shall administer 
the funds and property. 

‘‘(B) CHILDREN PLACED IN, OR REFERRED TO, 
PRIVATE SCHOOLS BY PUBLIC AGENCIES.— 

‘‘(i) IN GENERAL.—Children with disabilities in 
private schools and facilities are provided spe-
cial education and related services, in accord-
ance with an individualized education program, 
at no cost to their parents, if such children are 
placed in, or referred to, such schools or facili-
ties by the State or appropriate local edu-
cational agency as the means of carrying out 
the requirements of this part or any other appli-
cable law requiring the provision of special edu-
cation and related services to all children with 
disabilities within such State. 

‘‘(ii) STANDARDS.—In all cases described in 
clause (i), the State educational agency shall 

determine whether such schools and facilities 
meet standards that apply to State and local 
educational agencies and that children so 
served have all the rights the children would 
have if served by such agencies. 

‘‘(C) PAYMENT FOR EDUCATION OF CHILDREN 
ENROLLED IN PRIVATE SCHOOLS WITHOUT CON-
SENT OF OR REFERRAL BY THE PUBLIC AGENCY.— 

‘‘(i) IN GENERAL.—Subject to subparagraph 
(A), this part does not require a local edu-
cational agency to pay for the cost of education, 
including special education and related services, 
of a child with a disability at a private school 
or facility if that agency made a free appro-
priate public education available to the child 
and the parents elected to place the child in 
such private school or facility. 

‘‘(ii) REIMBURSEMENT FOR PRIVATE SCHOOL 
PLACEMENT.—If the parents of a child with a 
disability, who previously received special edu-
cation and related services under the authority 
of a public agency, enroll the child in a private 
elementary school or secondary school without 
the consent of or referral by the public agency, 
a court or a hearing officer may require the 
agency to reimburse the parents for the cost of 
that enrollment if the court or hearing officer 
finds that the agency had not made a free ap-
propriate public education available to the child 
in a timely manner prior to that enrollment. 

‘‘(iii) LIMITATION ON REIMBURSEMENT.—The 
cost of reimbursement described in clause (ii) 
may be reduced or denied— 

‘‘(I) if— 
‘‘(aa) at the most recent IEP meeting that the 

parents attended prior to removal of the child 
from the public school, the parents did not in-
form the IEP Team that they were rejecting the 
placement proposed by the public agency to pro-
vide a free appropriate public education to their 
child, including stating their concerns and their 
intent to enroll their child in a private school at 
public expense; or 

‘‘(bb) 10 business days (including any holi-
days that occur on a business day) prior to the 
removal of the child from the public school, the 
parents did not give written notice to the public 
agency of the information described in division 
(aa); 

‘‘(II) if, prior to the parents’ removal of the 
child from the public school, the public agency 
informed the parents, through the notice re-
quirements described in section 615(b)(3), of its 
intent to evaluate the child (including a state-
ment of the purpose of the evaluation that was 
appropriate and reasonable), but the parents 
did not make the child available for such eval-
uation; or 

‘‘(III) upon a judicial finding of 
unreasonableness with respect to actions taken 
by the parents. 

‘‘(iv) EXCEPTION.—Notwithstanding the notice 
requirement in clause (iii)(I), the cost of reim-
bursement— 

‘‘(I) shall not be reduced or denied for failure 
to provide such notice if— 

‘‘(aa) the school prevented the parent from 
providing such notice; or 

‘‘(bb) the parents had not received notice, 
pursuant to section 615, of the notice require-
ment in clause (iii)(I); and 

‘‘(II) may, in the discretion of a court or a 
hearing officer, not be reduced or denied for 
failure to provide such notice if— 

‘‘(aa) the parent is illiterate and cannot write 
in English; or 

‘‘(bb) compliance with clause (iii)(I) would 
likely have resulted in physical or serious emo-
tional harm to the child. 

‘‘(11) STATE EDUCATIONAL AGENCY RESPON-
SIBLE FOR GENERAL SUPERVISION.— 

‘‘(A) IN GENERAL.—The State educational 
agency is responsible for ensuring that— 

‘‘(i) the requirements of this part are met; and 
‘‘(ii) all educational programs for children 

with disabilities in the State, including all such 
programs administered by any other State or 
local agency— 
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‘‘(I) are under the general supervision of indi-

viduals in the State who are responsible for edu-
cational programs for children with disabilities; 
and 

‘‘(II) meet the educational standards of the 
State educational agency. 

‘‘(B) LIMITATION.—Subparagraph (A) shall 
not limit the responsibility of agencies in the 
State other than the State educational agency 
to provide, or pay for some or all of the costs of, 
a free appropriate public education for any 
child with a disability in the State. 

‘‘(C) EXCEPTION.—Notwithstanding subpara-
graphs (A) and (B), the Governor (or another 
individual pursuant to State law), consistent 
with State law, may assign to any public agency 
in the State the responsibility of ensuring that 
the requirements of this part are met with re-
spect to children with disabilities who are con-
victed as adults under State law and incarcer-
ated in adult prisons. 

‘‘(12) OBLIGATIONS RELATED TO AND METHODS 
OF ENSURING SERVICES.— 

‘‘(A) ESTABLISHING RESPONSIBILITY FOR SERV-
ICES.—The Chief Executive Officer of a State or 
designee of the officer shall ensure that an 
interagency agreement or other mechanism for 
interagency coordination is in effect between 
each public agency described in subparagraph 
(B) and the State educational agency, in order 
to ensure that all services described in subpara-
graph (B)(i) that are needed to ensure a free ap-
propriate public education are provided, includ-
ing the provision of such services during the 
pendency of any dispute under clause (iii). Such 
agreement or mechanism shall include the fol-
lowing: 

‘‘(i) AGENCY FINANCIAL RESPONSIBILITY.—An 
identification of, or a method for defining, the 
financial responsibility of each agency for pro-
viding services described in subparagraph (B)(i) 
to ensure a free appropriate public education to 
children with disabilities, provided that the fi-
nancial responsibility of each public agency de-
scribed in subparagraph (B), including the State 
Medicaid agency and other public insurers of 
children with disabilities, shall precede the fi-
nancial responsibility of the local educational 
agency (or the State agency responsible for de-
veloping the child’s IEP). 

‘‘(ii) CONDITIONS AND TERMS OF REIMBURSE-
MENT.—The conditions, terms, and procedures 
under which a local educational agency shall be 
reimbursed by other agencies. 

‘‘(iii) INTERAGENCY DISPUTES.—Procedures for 
resolving interagency disputes (including proce-
dures under which local educational agencies 
may initiate proceedings) under the agreement 
or other mechanism to secure reimbursement 
from other agencies or otherwise implement the 
provisions of the agreement or mechanism. 

‘‘(iv) COORDINATION OF SERVICES PROCE-
DURES.—Policies and procedures for agencies to 
determine and identify the interagency coordi-
nation responsibilities of each agency to pro-
mote the coordination and timely and appro-
priate delivery of services described in subpara-
graph (B)(i). 

‘‘(B) OBLIGATION OF PUBLIC AGENCY.— 
‘‘(i) IN GENERAL.—If any public agency other 

than an educational agency is otherwise obli-
gated under Federal or State law, or assigned 
responsibility under State policy pursuant to 
subparagraph (A), to provide or pay for any 
services that are also considered special edu-
cation or related services (such as, but not lim-
ited to, services described in section 602(1) relat-
ing to assistive technology devices, 602(2) relat-
ing to assistive technology services, 602(25) relat-
ing to related services, 602(32) relating to supple-
mentary aids and services, and 602(33) relating 
to transition services) that are necessary for en-
suring a free appropriate public education to 
children with disabilities within the State, such 
public agency shall fulfill that obligation or re-
sponsibility, either directly or through contract 
or other arrangement pursuant to subparagraph 
(A) or an agreement pursuant to subparagraph 
(C). 

‘‘(ii) REIMBURSEMENT FOR SERVICES BY PUBLIC 
AGENCY.—If a public agency other than an edu-
cational agency fails to provide or pay for the 
special education and related services described 
in clause (i), the local educational agency (or 
State agency responsible for developing the 
child’s IEP) shall provide or pay for such serv-
ices to the child. Such local educational agency 
or State agency is authorized to claim reim-
bursement for the services from the public agen-
cy that failed to provide or pay for such services 
and such public agency shall reimburse the local 
educational agency or State agency pursuant to 
the terms of the interagency agreement or other 
mechanism described in subparagraph (A)(i) ac-
cording to the procedures established in such 
agreement pursuant to subparagraph (A)(ii). 

‘‘(C) SPECIAL RULE.—The requirements of sub-
paragraph (A) may be met through— 

‘‘(i) State statute or regulation; 
‘‘(ii) signed agreements between respective 

agency officials that clearly identify the respon-
sibilities of each agency relating to the provision 
of services; or 

‘‘(iii) other appropriate written methods as de-
termined by the Chief Executive Officer of the 
State or designee of the officer and approved by 
the Secretary. 

‘‘(13) PROCEDURAL REQUIREMENTS RELATING 
TO LOCAL EDUCATIONAL AGENCY ELIGIBILITY.— 
The State educational agency will not make a 
final determination that a local educational 
agency is not eligible for assistance under this 
part without first affording that agency reason-
able notice and an opportunity for a hearing. 

‘‘(14) PERSONNEL STANDARDS.— 
‘‘(A) IN GENERAL.—The State educational 

agency has established and maintains standards 
to ensure that personnel necessary to carry out 
this part are appropriately and adequately pre-
pared and trained, including that those per-
sonnel have the content knowledge and skills to 
serve children with disabilities. 

‘‘(B) RELATED SERVICES PERSONNEL AND PARA-
PROFESSIONALS.—The standards under subpara-
graph (A) include standards for related services 
personnel and paraprofessionals that— 

‘‘(i) are consistent with any State-approved or 
State-recognized certification, licensing, reg-
istration, or other comparable requirements that 
apply to the professional discipline in which 
those personnel are providing special education 
or related services; 

‘‘(ii) ensure that related services personnel 
who deliver services in their discipline or profes-
sion meet the requirements of clause (i) and 
have not had certification or licensure require-
ments waived on an emergency, temporary, or 
provisional basis; and 

‘‘(iii) allow paraprofessionals and assistants 
who are appropriately trained and supervised, 
in accordance with State law, regulation, or 
written policy, in meeting the requirements of 
this part to be used to assist in the provision of 
special education and related services under this 
part to children with disabilities. 

‘‘(C) STANDARDS FOR SPECIAL EDUCATION 
TEACHERS.— 

‘‘(i) IN GENERAL.—The standards described in 
subparagraph (A) shall ensure that each person 
employed as a special education teacher in the 
State who teaches in an elementary, middle, or 
secondary school is highly qualified not later 
than the end of the 2006–2007 school year. 

‘‘(ii) COMPLIANCE.—Notwithstanding para-
graphs (2) and (3) of section 1119(a) of the Ele-
mentary and Secondary Education Act of 1965, 
for purposes of determining compliance with 
such paragraphs— 

‘‘(I) the Secretary, the State educational 
agency, and local educational agencies shall 
apply the definition of highly qualified in sec-
tion 602(10) to special education teachers; and 

‘‘(II) the State shall ensure that all special 
education teachers teaching in core academic 
subjects within the State are highly qualified 
(as defined in section 602(10)) not later than the 
end of the 2006–2007 school year. 

‘‘(iii) PARENTS’ RIGHT TO KNOW.—In carrying 
out section 1111(h)(6) of the Elementary and 
Secondary Education Act of 1965 with respect to 
special education teachers, a local educational 
agency shall— 

‘‘(I) include in a response to a request under 
such section any additional information needed 
to demonstrate that the teacher meets the appli-
cable requirements of section 602(10) relating to 
certification or licensure as a special education 
teacher; and 

‘‘(II) apply the definition of highly qualified 
in section 602(10) in carrying out section 
1111(h)(6)(B)(ii). 

‘‘(D) POLICY.—In implementing this section, a 
State shall adopt a policy that includes a re-
quirement that local educational agencies in the 
State take measurable steps to recruit, hire, 
train, and retain highly qualified personnel to 
provide special education and related services 
under this part to children with disabilities. 

‘‘(E) RULE OF CONSTRUCTION.—Notwith-
standing any other individual right of action 
that a parent or student may maintain under 
this part, nothing in this subsection shall be 
construed to create a right of action on behalf 
of an individual student for the failure of a par-
ticular State educational agency or local edu-
cational agency staff person to be highly quali-
fied, or to prevent a parent from filing a com-
plaint about staff qualifications with the State 
educational agency as provided for under this 
part. 

‘‘(15) PERFORMANCE GOALS AND INDICATORS.— 
The State— 

‘‘(A) has established goals for the performance 
of children with disabilities in the State that— 

‘‘(i) promote the purposes of this Act, as stat-
ed in section 601(d); 

‘‘(ii) are the same as the State’s definition of 
adequate yearly progress, including the State’s 
objectives for progress by children with disabil-
ities, under section 1111(b)(2)(C) of the Elemen-
tary and Secondary Education Act of 1965; 

‘‘(iii) address graduation rates and drop out 
rates, as well as such other factors as the State 
may determine; and 

‘‘(iv) are consistent, to the extent appropriate, 
with any other goals and standards for children 
established by the State; 

‘‘(B) has established performance indicators 
the State will use to assess progress toward 
achieving the goals described in subparagraph 
(A), including measurable annual objectives for 
progress by children with disabilities under sec-
tion 1111(b)(2)(C)(v)(II)(cc) of the Elementary 
and Secondary Education Act of 1965; and 

‘‘(C) will annually report to the Secretary and 
the public on the progress of the State, and of 
children with disabilities in the State, toward 
meeting the goals established under subpara-
graph (A). 

‘‘(16) PARTICIPATION IN ASSESSMENTS.— 
‘‘(A) IN GENERAL.— All children with disabil-

ities are included in all general State and dis-
trictwide assessment programs and account-
ability systems, including assessments and ac-
countability systems described under section 
1111 of the Elementary and Secondary Edu-
cation Act of 1965, with appropriate accom-
modations, alternate assessments where nec-
essary, and as indicated in their respective indi-
vidualized education programs. 

‘‘(B) ACCOMMODATION GUIDELINES.—The State 
(or, in the case of a districtwide assessment, the 
local educational agency) has developed guide-
lines for the provision of appropriate accom-
modations. 

‘‘(C) ALTERNATE ASSESSMENTS.— 
‘‘(i) IN GENERAL.—The State (or, in the case of 

a districtwide assessment, the local educational 
agency) has developed and implemented guide-
lines for the participation of children with dis-
abilities in alternate assessments for those chil-
dren who cannot participate in regular assess-
ments under subparagraph (B) as indicated in 
their respective individualized education pro-
grams. 

VerDate May 04 2004 00:33 May 13, 2004 Jkt 029060 PO 00000 Frm 00056 Fmt 4624 Sfmt 6333 E:\CR\FM\A12MY6.052 S12PT1



CONGRESSIONAL RECORD — SENATE S5297 May 12, 2004 
‘‘(ii) REQUIREMENTS FOR ALTERNATE ASSESS-

MENTS.—The guidelines under clause (i) shall 
provide for alternate assessments that— 

‘‘(I) are aligned with the State’s challenging 
academic content and academic achievement 
standards; and 

‘‘(II) if the State has adopted alternate aca-
demic achievement standards permitted under 
section 1111(b)(1) of the Elementary and Sec-
ondary Education Act of 1965, measure the 
achievement of children with disabilities against 
those standards. 

‘‘(iii) CONDUCT OF ALTERNATIVE ASSESS-
MENTS.—The State conducts the alternate as-
sessments described in this subparagraph. 

‘‘(D) REPORTS.—The State educational agency 
(or, in the case of a districtwide assessment, the 
local educational agency) makes available to the 
public, and reports to the public with the same 
frequency and in the same detail as it reports on 
the assessment of nondisabled children, the fol-
lowing: 

‘‘(i) The number of children with disabilities 
participating in regular assessments, and the 
number of those children who were provided ac-
commodations in order to participate in those 
assessments. 

‘‘(ii) The number of children with disabilities 
participating in alternate assessments described 
in subparagraph (C)(ii)(I). 

‘‘(iii) The number of children with disabilities 
participating in alternate assessments described 
in subparagraph (C)(ii)(II). 

‘‘(iv) The performance of children with dis-
abilities on regular assessments and on alternate 
assessments (if the number of children with dis-
abilities participating in those assessments is 
sufficient to yield statistically reliable informa-
tion and reporting that information will not re-
veal personally identifiable information about 
an individual student), compared with the 
achievement of all children, including children 
with disabilities, on those assessments. 

‘‘(E) UNIVERSAL DESIGN.—The State edu-
cational agency (or, in the case of a districtwide 
assessment, the local educational agency) shall, 
to the extent feasible, use universal design prin-
ciples in developing and administering any as-
sessments under this paragraph. 

‘‘(17) SUPPLEMENTATION OF STATE, LOCAL, AND 
OTHER FEDERAL FUNDS.— 

‘‘(A) EXPENDITURES.—Funds paid to a State 
under this part will be expended in accordance 
with all the provisions of this part. 

‘‘(B) PROHIBITION AGAINST COMMINGLING.— 
Funds paid to a State under this part will not 
be commingled with State funds. 

‘‘(C) PROHIBITION AGAINST SUPPLANTATION 
AND CONDITIONS FOR WAIVER BY SECRETARY.— 
Except as provided in section 613, funds paid to 
a State under this part will be used to supple-
ment the level of Federal, State, and local funds 
(including funds that are not under the direct 
control of State or local educational agencies) 
expended for special education and related serv-
ices provided to children with disabilities under 
this part and in no case to supplant such Fed-
eral, State, and local funds, except that, where 
the State provides clear and convincing evidence 
that all children with disabilities have available 
to them a free appropriate public education, the 
Secretary may waive, in whole or in part, the 
requirements of this subparagraph if the Sec-
retary concurs with the evidence provided by 
the State. 

‘‘(18) MAINTENANCE OF STATE FINANCIAL SUP-
PORT.— 

‘‘(A) IN GENERAL.—The State does not reduce 
the amount of State financial support for spe-
cial education and related services for children 
with disabilities, or otherwise made available be-
cause of the excess costs of educating those chil-
dren, below the amount of that support for the 
preceding fiscal year. 

‘‘(B) REDUCTION OF FUNDS FOR FAILURE TO 
MAINTAIN SUPPORT.—The Secretary shall reduce 
the allocation of funds under section 611 for any 
fiscal year following the fiscal year in which the 

State fails to comply with the requirement of 
subparagraph (A) by the same amount by which 
the State fails to meet the requirement. 

‘‘(C) WAIVERS FOR EXCEPTIONAL OR UNCON-
TROLLABLE CIRCUMSTANCES.—The Secretary may 
waive the requirement of subparagraph (A) for 
a State, for 1 fiscal year at a time, if the Sec-
retary determines that— 

‘‘(i) granting a waiver would be equitable due 
to exceptional or uncontrollable circumstances 
such as a natural disaster or a precipitous and 
unforeseen decline in the financial resources of 
the State; or 

‘‘(ii) the State meets the standard in para-
graph (17)(C) for a waiver of the requirement to 
supplement, and not to supplant, funds received 
under this part. 

‘‘(D) SUBSEQUENT YEARS.—If, for any year, a 
State fails to meet the requirement of subpara-
graph (A), including any year for which the 
State is granted a waiver under subparagraph 
(C), the financial support required of the State 
in future years under subparagraph (A) shall be 
the amount that would have been required in 
the absence of that failure and not the reduced 
level of the State’s support. 

‘‘(19) PUBLIC PARTICIPATION.—Prior to the 
adoption of any policies and procedures needed 
to comply with this section (including any 
amendments to such policies and procedures), 
the State ensures that there are public hearings, 
adequate notice of the hearings, and an oppor-
tunity for comment available to the general pub-
lic, including individuals with disabilities and 
parents of children with disabilities. 

‘‘(20) STATE ADVISORY PANEL.— 
‘‘(A) IN GENERAL.—The State has established 

and maintains an advisory panel for the pur-
pose of providing policy guidance with respect 
to special education and related services for 
children with disabilities in the State. 

‘‘(B) MEMBERSHIP.—Such advisory panel shall 
consist of members appointed by the Governor, 
or any other official authorized under State law 
to make such appointments, that is representa-
tive of the State population and that is com-
posed of individuals involved in, or concerned 
with, the education of children with disabilities, 
including— 

‘‘(i) parents of children with disabilities ages 
birth through 26; 

‘‘(ii) individuals with disabilities; 
‘‘(iii) teachers; 
‘‘(iv) representatives of institutions of higher 

education that prepare special education and 
related services personnel; 

‘‘(v) State and local education officials; 
‘‘(vi) administrators of programs for children 

with disabilities; 
‘‘(vii) representatives of other State agencies 

involved in the financing or delivery of related 
services to children with disabilities; 

‘‘(viii) representatives of private schools and 
public charter schools; 

‘‘(ix) at least 1 representative of a vocational, 
community, or business organization concerned 
with the provision of transition services to chil-
dren with disabilities; and 

‘‘(x) representatives from the State juvenile 
and adult corrections agencies. 

‘‘(C) SPECIAL RULE.—A majority of the mem-
bers of the panel shall be individuals with dis-
abilities ages birth through 26 or parents of such 
individuals. 

‘‘(D) DUTIES.—The advisory panel shall— 
‘‘(i) advise the State educational agency of 

unmet needs within the State in the education 
of children with disabilities; 

‘‘(ii) comment publicly on any rules or regula-
tions proposed by the State regarding the edu-
cation of children with disabilities; 

‘‘(iii) advise the State educational agency in 
developing evaluations and reporting on data to 
the Secretary under section 618; 

‘‘(iv) advise the State educational agency in 
developing corrective action plans to address 
findings identified in Federal monitoring reports 
under this part; and 

‘‘(v) advise the State educational agency in 
developing and implementing policies relating to 
the coordination of services for children with 
disabilities. 

‘‘(21) SUSPENSION AND EXPULSION RATES.— 
‘‘(A) IN GENERAL.—The State educational 

agency examines data to determine if significant 
discrepancies are occurring in the rate of long- 
term suspensions and expulsions of children 
with disabilities— 

‘‘(i) among local educational agencies in the 
State; or 

‘‘(ii) compared to such rates for nondisabled 
children within such agencies. 

‘‘(B) REVIEW AND REVISION OF POLICIES.—If 
such discrepancies are occurring, the State edu-
cational agency reviews and, if appropriate, re-
vises (or requires the affected State or local edu-
cational agency to revise) its policies, proce-
dures, and practices relating to the development 
and implementation of IEPs, the use of behav-
ioral interventions, and procedural safeguards, 
to ensure that such policies, procedures, and 
practices comply with this Act. 

‘‘(22) ACCESS TO INSTRUCTIONAL MATERIALS.— 
‘‘(A) IN GENERAL.—The State adopts the na-

tional Instructional Materials Accessibility 
Standard described in section 675(a) for the pur-
poses of providing instructional materials to 
blind persons or other persons with print dis-
abilities in a timely manner after the publica-
tion of the standard in the Federal Register. 

‘‘(B) PREPARATION AND DELIVERY OF FILES.— 
Not later than 2 years after the date of enact-
ment of the Individuals with Disabilities Edu-
cation Improvement Act of 2003, a State edu-
cational agency, as part of any print instruc-
tional materials adoption process, procurement 
contract, or other practice or instrument used 
for purchase of print instructional materials, 
enters into a written contract with the publisher 
of the print instructional materials to— 

‘‘(i) prepare, and on or before delivery of the 
print instructional materials, provide to the Na-
tional Instructional Materials Access Center, es-
tablished pursuant to section 675(b), electronic 
files containing the contents of the print in-
structional materials using the Instructional 
Materials Accessibility Standard; or 

‘‘(ii) purchase instructional materials from a 
publisher that are produced in or may be ren-
dered in the specialized formats described in sec-
tion 675(a)(4)(C). 

‘‘(C) ASSISTIVE TECHNOLOGY.—In carrying out 
subparagraph (B), the State educational agen-
cy, to the maximum extent possible, shall work 
collaboratively with the State agency respon-
sible for assistive technology programs. 

‘‘(b) STATE EDUCATIONAL AGENCY AS PRO-
VIDER OF FREE APPROPRIATE PUBLIC EDUCATION 
OR DIRECT SERVICES.—If the State educational 
agency provides free appropriate public edu-
cation to children with disabilities, or provides 
direct services to such children, such agency— 

‘‘(1) shall comply with any additional require-
ments of section 613(a), as if such agency were 
a local educational agency; and 

‘‘(2) may use amounts that are otherwise 
available to such agency under this part to 
serve those children without regard to section 
613(a)(2)(A)(i) (relating to excess costs). 

‘‘(c) EXCEPTION FOR PRIOR STATE PLANS.— 
‘‘(1) IN GENERAL.—If a State has on file with 

the Secretary policies and procedures that dem-
onstrate that such State meets any requirement 
of subsection (a), including any policies and 
procedures filed under this part as in effect be-
fore the effective date of the Individuals with 
Disabilities Education Improvement Act of 2003, 
the Secretary shall consider such State to have 
met such requirement for purposes of receiving a 
grant under this part. 

‘‘(2) MODIFICATIONS MADE BY STATE.—Subject 
to paragraph (3), an application submitted by a 
State in accordance with this section shall re-
main in effect until the State submits to the Sec-
retary such modifications as the State deter-
mines necessary. This section shall apply to a 
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modification to an application to the same ex-
tent and in the same manner as this section ap-
plies to the original plan. 

‘‘(3) MODIFICATIONS REQUIRED BY THE SEC-
RETARY.—If, after the effective date of the Indi-
viduals with Disabilities Education Improve-
ment Act of 2003, the provisions of this Act are 
amended (or the regulations developed to carry 
out this Act are amended), there is a new inter-
pretation of this Act by a Federal court or a 
State’s highest court, or there is an official find-
ing of noncompliance with Federal law or regu-
lations, then the Secretary may require a State 
to modify its application only to the extent nec-
essary to ensure the State’s compliance with this 
part. 

‘‘(d) APPROVAL BY THE SECRETARY.— 
‘‘(1) IN GENERAL.—If the Secretary determines 

that a State is eligible to receive a grant under 
this part, the Secretary shall notify the State of 
that determination. 

‘‘(2) NOTICE AND HEARING.—The Secretary 
shall not make a final determination that a 
State is not eligible to receive a grant under this 
part until after providing the State— 

‘‘(A) with reasonable notice; and 
‘‘(B) with an opportunity for a hearing. 
‘‘(e) ASSISTANCE UNDER OTHER FEDERAL PRO-

GRAMS.—Nothing in this title permits a State to 
reduce medical and other assistance available, 
or to alter eligibility, under titles V and XIX of 
the Social Security Act with respect to the provi-
sion of a free appropriate public education for 
children with disabilities in the State. 

‘‘(f) BY-PASS FOR CHILDREN IN PRIVATE 
SCHOOLS.— 

‘‘(1) IN GENERAL.—If, on the date of enact-
ment of the Education of the Handicapped Act 
Amendments of 1983, a State educational agency 
was prohibited by law from providing for the eq-
uitable participation in special programs of chil-
dren with disabilities enrolled in private elemen-
tary schools and secondary schools as required 
by subsection (a)(10)(A), or if the Secretary de-
termines that a State educational agency, local 
educational agency, or other entity has substan-
tially failed or is unwilling to provide for such 
equitable participation, then the Secretary 
shall, notwithstanding such provision of law, 
arrange for the provision of services to such 
children through arrangements which shall be 
subject to the requirements of such subsection. 

‘‘(2) PAYMENTS.— 
‘‘(A) DETERMINATION OF AMOUNTS.—If the 

Secretary arranges for services pursuant to this 
subsection, the Secretary, after consultation 
with the appropriate public and private school 
officials, shall pay to the provider of such serv-
ices for a fiscal year an amount per child that 
does not exceed the amount determined by divid-
ing— 

‘‘(i) the total amount received by the State 
under this part for such fiscal year; by 

‘‘(ii) the number of children with disabilities 
served in the prior year, as reported to the Sec-
retary by the State under section 618. 

‘‘(B) WITHHOLDING OF CERTAIN AMOUNTS.— 
Pending final resolution of any investigation or 
complaint that may result in a determination 
under this subsection, the Secretary may with-
hold from the allocation of the affected State 
educational agency the amount the Secretary 
estimates will be necessary to pay the cost of 
services described in subparagraph (A). 

‘‘(C) PERIOD OF PAYMENTS.—The period under 
which payments are made under subparagraph 
(A) shall continue until the Secretary deter-
mines that there will no longer be any failure or 
inability on the part of the State educational 
agency to meet the requirements of subsection 
(a)(10)(A). 

‘‘(3) NOTICE AND HEARING.— 
‘‘(A) IN GENERAL.—The Secretary shall not 

take any final action under this subsection until 
the State educational agency affected by such 
action has had an opportunity, for at least 45 
days after receiving written notice thereof, to 
submit written objections and to appear before 

the Secretary or the Secretary’s designee to 
show cause why such action should not be 
taken. 

‘‘(B) REVIEW OF ACTION.—If a State edu-
cational agency is dissatisfied with the Sec-
retary’s final action after a proceeding under 
subparagraph (A), such agency may, not later 
than 60 days after notice of such action, file 
with the United States court of appeals for the 
circuit in which such State is located a petition 
for review of that action. A copy of the petition 
shall be forthwith transmitted by the clerk of 
the court to the Secretary. The Secretary there-
upon shall file in the court the record of the 
proceedings on which the Secretary based the 
Secretary’s action, as provided in section 2112 of 
title 28, United States Code. 

‘‘(C) REVIEW OF FINDINGS OF FACT.—The find-
ings of fact by the Secretary, if supported by 
substantial evidence, shall be conclusive, but 
the court, for good cause shown, may remand 
the case to the Secretary to take further evi-
dence, and the Secretary may thereupon make 
new or modified findings of fact and may mod-
ify the Secretary’s previous action, and shall 
file in the court the record of the further pro-
ceedings. Such new or modified findings of fact 
shall likewise be conclusive if supported by sub-
stantial evidence. 

‘‘(D) JURISDICTION OF COURT OF APPEALS; RE-
VIEW BY UNITED STATES SUPREME COURT.—Upon 
the filing of a petition under subparagraph (B), 
the United States court of appeals shall have ju-
risdiction to affirm the action of the Secretary 
or to set it aside, in whole or in part. The judg-
ment of the court shall be subject to review by 
the Supreme Court of the United States upon 
certiorari or certification as provided in section 
1254 of title 28, United States Code. 
‘‘SEC. 613. LOCAL EDUCATIONAL AGENCY ELIGI-

BILITY. 
‘‘(a) IN GENERAL.—A local educational agency 

is eligible for assistance under this part for a fis-
cal year if such agency submits a plan that pro-
vides assurances to the State educational agen-
cy that the local educational agency meets each 
of the following conditions: 

‘‘(1) CONSISTENCY WITH STATE POLICIES.—The 
local educational agency, in providing for the 
education of children with disabilities within its 
jurisdiction, has in effect policies, procedures, 
and programs that are consistent with the State 
policies and procedures established under sec-
tion 612. 

‘‘(2) USE OF AMOUNTS.— 
‘‘(A) IN GENERAL.—Amounts provided to the 

local educational agency under this part shall 
be expended in accordance with the applicable 
provisions of this part and— 

‘‘(i) shall be used only to pay the excess costs 
of providing special education and related serv-
ices to children with disabilities; 

‘‘(ii) shall be used to supplement State, local, 
and other Federal funds and not to supplant 
such funds; and 

‘‘(iii) shall not be used, except as provided in 
subparagraphs (B) and (C), to reduce the level 
of expenditures for the education of children 
with disabilities made by the local educational 
agency from local funds below the level of those 
expenditures for the preceding fiscal year. 

‘‘(B) EXCEPTION.—Notwithstanding the re-
striction in subparagraph (A)(iii), a local edu-
cational agency may reduce the level of expend-
itures where such reduction is attributable to— 

‘‘(i) the voluntary departure, by retirement or 
otherwise, or departure for just cause, of special 
education personnel; 

‘‘(ii) a decrease in the enrollment of children 
with disabilities; 

‘‘(iii) the termination of the obligation of the 
agency, consistent with this part, to provide a 
program of special education to a particular 
child with a disability that is an exceptionally 
costly program, as determined by the State edu-
cational agency, because the child— 

‘‘(I) has left the jurisdiction of the agency; 

‘‘(II) has reached the age at which the obliga-
tion of the agency to provide a free appropriate 
public education to the child has terminated; or 

‘‘(III) no longer needs such program of special 
education; or 

‘‘(iv) the termination of costly expenditures 
for long-term purchases, such as the acquisition 
of equipment or the construction of school facili-
ties. 

‘‘(C) TREATMENT OF FEDERAL FUNDS IN CER-
TAIN FISCAL YEARS.— 

‘‘(i) 8 PERCENT RULE.—Notwithstanding 
clauses (ii) and (iii) of subparagraph (A), a local 
educational agency may treat as local funds, for 
the purposes of such clauses, not more than 8 
percent of the amount of funds the local edu-
cational agency receives under this part. 

‘‘(ii) 40 PERCENT RULE.—Notwithstanding 
clauses (ii) and (iii) of subparagraph (A), for 
any fiscal year for which States are allocated 
the maximum amount of grants pursuant to sec-
tion 611(a)(2), a local educational agency may 
treat as local funds, for the purposes of such 
clauses, not more than 40 percent of the amount 
of funds the local educational agency receives 
under this part, subject to clause (iv). 

‘‘(iii) EARLY INTERVENING SERVICES.— 
‘‘(I) 8 PERCENT RULE.—If a local educational 

agency exercises authority pursuant to clause 
(i), the 8 percent funds shall be counted toward 
the percentage and amount of funds that may 
be used to provide early intervening educational 
services pursuant to subsection (f). 

‘‘(II) 40 PERCENT RULE.—If a local educational 
agency exercises authority pursuant to clause 
(ii), the local educational agency shall use an 
amount of the 40 percent funds from clause (ii) 
that represents 15 percent of the total amount of 
funds the local educational agency receives 
under this part, to provide early intervening 
educational services pursuant to subsection (f). 

‘‘(iv) SPECIAL RULE.—Funds treated as local 
funds pursuant to clause (i) or (ii) may be con-
sidered non-Federal or local funds for the pur-
poses of— 

‘‘(I) clauses (ii) and (iii) of subparagraph (A); 
and 

‘‘(II) the provision of the local share of costs 
for title XIX of the Social Security Act. 

‘‘(v) REPORT.—For each fiscal year in which a 
local educational agency exercises its authority 
pursuant to this subparagraph and treats Fed-
eral funds as local funds, the local educational 
agency shall report to the State educational 
agency the amount of funds so treated and the 
activities that were funded with such funds. 

‘‘(D) SCHOOLWIDE PROGRAMS UNDER TITLE I OF 
THE ESEA.—Notwithstanding subparagraph (A) 
or any other provision of this part, a local edu-
cational agency may use funds received under 
this part for any fiscal year to carry out a 
schoolwide program under section 1114 of the 
Elementary and Secondary Education Act of 
1965, except that the amount so used in any 
such program shall not exceed— 

‘‘(i) the number of children with disabilities 
participating in the schoolwide program; multi-
plied by 

‘‘(ii)(I) the amount received by the local edu-
cational agency under this part for that fiscal 
year; divided by 

‘‘(II) the number of children with disabilities 
in the jurisdiction of that agency. 

‘‘(3) PERSONNEL DEVELOPMENT.—The local 
educational agency shall ensure that all per-
sonnel necessary to carry out this part are ap-
propriately and adequately prepared, consistent 
with the requirements of section 612(a)(14) of 
this Act and section 2122 of the Elementary and 
Secondary Education Act of 1965. 

‘‘(4) PERMISSIVE USE OF FUNDS.— 
‘‘(A) USES.—Notwithstanding paragraph 

(2)(A) or section 612(a)(17)(B) (relating to com-
mingled funds), funds provided to the local edu-
cational agency under this part may be used for 
the following activities: 

‘‘(i) SERVICES AND AIDS THAT ALSO BENEFIT 
NONDISABLED CHILDREN.—For the costs of spe-
cial education and related services, and supple-
mentary aids and services, provided in a regular 
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class or other education-related setting to a 
child with a disability in accordance with the 
individualized education program of the child, 
even if 1 or more nondisabled children benefit 
from such services. 

‘‘(ii) EARLY INTERVENING SERVICES.—To de-
velop and implement coordinated, early inter-
vening educational services in accordance with 
subsection (f). 

‘‘(B) ADMINISTRATIVE CASE MANAGEMENT.—A 
local educational agency may use funds re-
ceived under this part to purchase appropriate 
technology for recordkeeping, data collection, 
and related case management activities of teach-
ers and related services personnel providing 
services described in the individualized edu-
cation program of children with disabilities, 
that is needed for the implementation of such 
case management activities. 

‘‘(5) TREATMENT OF CHARTER SCHOOLS AND 
THEIR STUDENTS.—In carrying out this part with 
respect to charter schools that are public schools 
of the local educational agency, the local edu-
cational agency— 

‘‘(A) serves children with disabilities attend-
ing those charter schools in the same manner as 
the local educational agency serves children 
with disabilities in its other schools, including 
providing supplementary and related services on 
site at the charter school to the same extent to 
which the local educational agency has a policy 
or practice of providing such services on the site 
to its other public schools; and 

‘‘(B) provides funds under this part to those 
charter schools on the same basis, including 
proportional distribution based on relative en-
rollment of children with disabilities, and at the 
same time, as the local educational agency dis-
tributes State, local, or a combination of State 
and local, funds to those charter schools under 
the State’s charter school law. 

‘‘(6) PURCHASE OF INSTRUCTIONAL MATE-
RIALS.—Not later than 2 years after the date of 
enactment of the Individuals with Disabilities 
Education Improvement Act of 2003, a local edu-
cational agency, when purchasing print instruc-
tional materials, acquires these instructional 
materials in the same manner as a State edu-
cational agency described in section 612(a)(22). 

‘‘(7) INFORMATION FOR STATE EDUCATIONAL 
AGENCY.—The local educational agency shall 
provide the State educational agency with infor-
mation necessary to enable the State edu-
cational agency to carry out its duties under 
this part, including, with respect to paragraphs 
(15) and (16) of section 612(a), information relat-
ing to the performance of children with disabil-
ities participating in programs carried out under 
this part. 

‘‘(8) PUBLIC INFORMATION.—The local edu-
cational agency shall make available to parents 
of children with disabilities and to the general 
public all documents relating to the eligibility of 
such agency under this part. 

‘‘(9) RECORDS REGARDING MIGRATORY CHIL-
DREN WITH DISABILITIES.—The local educational 
agency shall cooperate in the Secretary’s efforts 
under section 1308 of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 6398) to 
ensure the linkage of records pertaining to mi-
gratory children with a disability for the pur-
pose of electronically exchanging, among the 
States, health and educational information re-
garding such children. 

‘‘(b) EXCEPTION FOR PRIOR LOCAL PLANS.— 
‘‘(1) IN GENERAL.—If a local educational agen-

cy or State agency has on file with the State 
educational agency policies and procedures that 
demonstrate that such local educational agency, 
or such State agency, as the case may be, meets 
any requirement of subsection (a), including 
any policies and procedures filed under this part 
as in effect before the effective date of the Indi-
viduals with Disabilities Education Improve-
ment Act of 2003, the State educational agency 
shall consider such local educational agency or 
State agency, as the case may be, to have met 
such requirement for purposes of receiving as-
sistance under this part. 

‘‘(2) MODIFICATION MADE BY LOCAL EDU-
CATIONAL AGENCY.—Subject to paragraph (3), an 
application submitted by a local educational 
agency in accordance with this section shall re-
main in effect until the local educational agency 
submits to the State educational agency such 
modifications as the local educational agency 
determines necessary. 

‘‘(3) MODIFICATIONS REQUIRED BY STATE EDU-
CATIONAL AGENCY.—If, after the effective date of 
the Individuals with Disabilities Education Im-
provement Act of 2003, the provisions of this Act 
are amended (or the regulations developed to 
carry out this Act are amended), there is a new 
interpretation of this Act by Federal or State 
courts, or there is an official finding of non-
compliance with Federal or State law or regula-
tions, then the State educational agency may 
require a local educational agency to modify its 
application only to the extent necessary to en-
sure the local educational agency’s compliance 
with this part or State law. 

‘‘(c) NOTIFICATION OF LOCAL EDUCATIONAL 
AGENCY OR STATE AGENCY IN CASE OF INELIGI-
BILITY.—If the State educational agency deter-
mines that a local educational agency or State 
agency is not eligible under this section, then 
the State educational agency shall notify the 
local educational agency or State agency, as the 
case may be, of that determination and shall 
provide such local educational agency or State 
agency with reasonable notice and an oppor-
tunity for a hearing. 

‘‘(d) LOCAL EDUCATIONAL AGENCY COMPLI-
ANCE.— 

‘‘(1) IN GENERAL.—If the State educational 
agency, after reasonable notice and an oppor-
tunity for a hearing, finds that a local edu-
cational agency or State agency that has been 
determined to be eligible under this section is 
failing to comply with any requirement de-
scribed in subsection (a), the State educational 
agency shall reduce or shall not provide any 
further payments to the local educational agen-
cy or State agency until the State educational 
agency is satisfied that the local educational 
agency or State agency, as the case may be, is 
complying with that requirement. 

‘‘(2) ADDITIONAL REQUIREMENT.—Any State 
agency or local educational agency in receipt of 
a notice described in paragraph (1) shall, by 
means of public notice, take such measures as 
may be necessary to bring the pendency of an 
action pursuant to this subsection to the atten-
tion of the public within the jurisdiction of such 
agency. 

‘‘(3) CONSIDERATION.—In carrying out its re-
sponsibilities under paragraph (1), the State 
educational agency shall consider any decision 
made in a hearing held under section 615 that is 
adverse to the local educational agency or State 
agency involved in that decision. 

‘‘(e) JOINT ESTABLISHMENT OF ELIGIBILITY.— 
‘‘(1) JOINT ESTABLISHMENT.— 
‘‘(A) IN GENERAL.—A State educational agen-

cy may require a local educational agency to es-
tablish its eligibility jointly with another local 
educational agency if the State educational 
agency determines that the local educational 
agency will be ineligible under this section be-
cause the local educational agency will not be 
able to establish and maintain programs of suf-
ficient size and scope to effectively meet the 
needs of children with disabilities. 

‘‘(B) CHARTER SCHOOL EXCEPTION.—A State 
educational agency may not require a charter 
school that is a local educational agency to 
jointly establish its eligibility under subpara-
graph (A) unless the charter school is explicitly 
permitted to do so under the State’s charter 
school law. 

‘‘(2) AMOUNT OF PAYMENTS.—If a State edu-
cational agency requires the joint establishment 
of eligibility under paragraph (1), the total 
amount of funds made available to the affected 
local educational agencies shall be equal to the 
sum of the payments that each such local edu-
cational agency would have received under sec-

tion 611(f) if such agencies were eligible for such 
payments. 

‘‘(3) REQUIREMENTS.—Local educational agen-
cies that establish joint eligibility under this 
subsection shall— 

‘‘(A) adopt policies and procedures that are 
consistent with the State’s policies and proce-
dures under section 612(a); and 

‘‘(B) be jointly responsible for implementing 
programs that receive assistance under this 
part. 

‘‘(4) REQUIREMENTS FOR EDUCATIONAL SERVICE 
AGENCIES.— 

‘‘(A) IN GENERAL.—If an educational service 
agency is required by State law to carry out pro-
grams under this part, the joint responsibilities 
given to local educational agencies under this 
subsection shall— 

‘‘(i) not apply to the administration and dis-
bursement of any payments received by that 
educational service agency; and 

‘‘(ii) be carried out only by that educational 
service agency. 

‘‘(B) ADDITIONAL REQUIREMENT.—Notwith-
standing any other provision of this subsection, 
an educational service agency shall provide for 
the education of children with disabilities in the 
least restrictive environment, as required by sec-
tion 612(a)(5). 

‘‘(f) EARLY INTERVENING SERVICES.— 
‘‘(1) IN GENERAL.—A local educational agency 

may not use more than 15 percent of the amount 
such agency receives under this part for any fis-
cal year, less any amount treated as local funds 
pursuant to subsection (a)(2)(C), if any, in com-
bination with other amounts (which may in-
clude amounts other than education funds), to 
develop and implement coordinated, early inter-
vening educational services, which may include 
interagency financing structures, for students in 
kindergarten through grade 12 (with a par-
ticular emphasis on students in kindergarten 
through grade 3) who do not meet the definition 
of a child with a disability under section 602(3) 
but who need additional academic and behav-
ioral support to succeed in a general education 
environment. 

‘‘(2) ACTIVITIES.—In implementing coordi-
nated, early intervening educational services 
under this subsection, a local educational agen-
cy may carry out activities that include— 

‘‘(A) professional development (which may be 
provided by entities other than local edu-
cational agencies) for teachers and other school 
staff to enable such personnel to deliver scientif-
ically based academic and behavioral interven-
tions, including scientifically based literacy in-
struction, and, where appropriate, instruction 
on the use of adaptive and instructional soft-
ware; 

‘‘(B) providing educational and behavioral 
evaluations, services, and supports, including 
scientifically based literacy instruction; and 

‘‘(C) developing and implementing inter-
agency financing structures for the provision of 
such services and supports. 

‘‘(3) CONSTRUCTION.—Nothing in this sub-
section shall be construed to either limit or cre-
ate a right to a free appropriate public edu-
cation under this part. 

‘‘(4) REPORTING.—Each local educational 
agency that develops and maintains coordi-
nated, early intervening educational services 
with funds made available for this subsection, 
shall annually report to the State educational 
agency on— 

‘‘(A) the number of children served under this 
subsection; and 

‘‘(B) the number of children served under this 
subsection who are subsequently referred to spe-
cial education. 

‘‘(5) COORDINATION WITH CERTAIN PROJECTS 
UNDER ELEMENTARY AND SECONDARY EDUCATION 
ACT OF 1965.—Funds made available to carry out 
this subsection may be used to carry out coordi-
nated, early intervening educational services 
aligned with activities funded by, and carried 
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out under, the Elementary and Secondary Edu-
cation Act of 1965 if such funds are used to sup-
plement, and not supplant, funds made avail-
able under the Elementary and Secondary Edu-
cation Act of 1965 for the activities and services 
assisted under this subsection. 

‘‘(6) REPORT TO CONGRESS.—Not later than 1 
year after the date of enactment of the Individ-
uals with Disabilities Education Improvement 
Act of 2003, the Comptroller General shall con-
duct a study on the types of services provided to 
children served under this subsection, and shall 
submit a report to Congress regarding the study. 

‘‘(g) DIRECT SERVICES BY THE STATE EDU-
CATIONAL AGENCY.— 

‘‘(1) IN GENERAL.—A State educational agency 
shall use the payments that would otherwise 
have been available to a local educational agen-
cy or to a State agency to provide special edu-
cation and related services directly to children 
with disabilities residing in the area served by 
that local educational agency, or for whom that 
State agency is responsible, if the State edu-
cational agency determines that the local edu-
cational agency or State agency, as the case 
may be— 

‘‘(A) has not provided the information needed 
to establish the eligibility of such agency under 
this section; 

‘‘(B) is unable to establish and maintain pro-
grams of free appropriate public education that 
meet the requirements of subsection (a); 

‘‘(C) is unable or unwilling to be consolidated 
with 1 or more local educational agencies in 
order to establish and maintain such programs; 
or 

‘‘(D) has 1 or more children with disabilities 
who can best be served by a regional or State 
program or service delivery system designed to 
meet the needs of such children. 

‘‘(2) MANNER AND LOCATION OF EDUCATION 
AND SERVICES.—The State educational agency 
may provide special education and related serv-
ices under paragraph (1) in such manner and at 
such locations (including regional or State cen-
ters) as the State agency considers appropriate. 
Such education and services shall be provided in 
accordance with this part. 

‘‘(h) STATE AGENCY ELIGIBILITY.—Any State 
agency that desires to receive a subgrant for 
any fiscal year under section 611(f) shall dem-
onstrate to the satisfaction of the State edu-
cational agency that— 

‘‘(1) all children with disabilities who are par-
ticipating in programs and projects funded 
under this part receive a free appropriate public 
education, and that those children and their 
parents are provided all the rights and proce-
dural safeguards described in this part; and 

‘‘(2) the agency meets such other conditions of 
this section as the Secretary determines to be 
appropriate. 

‘‘(i) DISCIPLINARY INFORMATION.—The State 
may require that a local educational agency in-
clude in the records of a child with a disability 
a statement of any current or previous discipli-
nary action that has been taken against the 
child and transmit such statement to the same 
extent that such disciplinary information is in-
cluded in, and transmitted with, the student 
records of nondisabled children. The statement 
may include a description of any behavior en-
gaged in by the child that required disciplinary 
action, a description of the disciplinary action 
taken, and any other information that is rel-
evant to the safety of the child and other indi-
viduals involved with the child. If the State 
adopts such a policy, and the child transfers 
from 1 school to another, the transmission of 
any of the child’s records shall include both the 
child’s current individualized education pro-
gram and any such statement of current or pre-
vious disciplinary action that has been taken 
against the child. 

‘‘(j) STATE AGENCY FLEXIBILITY.— 
‘‘(1) TREATMENT OF FEDERAL FUNDS IN CER-

TAIN FISCAL YEARS.—If a State educational 
agency pays or reimburses local educational 

agencies within the State for not less than 80 
percent of the non-Federal share of the costs of 
special education and related services, or the 
State is the sole provider of free appropriate 
public education or direct services pursuant to 
section 612(b), then the State educational agen-
cy, notwithstanding sections 612(a) (17) and (18) 
and 612(b), may treat funds allocated pursuant 
to section 611 as general funds available to sup-
port the educational purposes described in para-
graph (2) (A) and (B). 

‘‘(2) CONDITIONS.—A State educational agency 
may use funds in accordance with paragraph 
(1) subject to the following conditions: 

‘‘(A) 8 PERCENT RULE.—A State educational 
agency may treat not more than 8 percent of the 
funds the State educational agency receives 
under this part as general funds to support any 
educational purpose described in the Elemen-
tary and Secondary Education Act of 1965, 
needs-based student or teacher higher education 
programs, or the non-Federal share of costs of 
title XIX of the Social Security Act. 

‘‘(B) 40 PERCENT RULE.—For any fiscal year 
for which States are allocated the maximum 
amount of grants pursuant to section 611(a)(2), 
a State educational agency may treat not more 
than 40 percent of the amount of funds the 
State educational agency receives under this 
part as general funds to support any edu-
cational purpose described in the Elementary 
and Secondary Education Act of 1965, needs- 
based student or teacher higher education pro-
grams, or the non-Federal share of costs of title 
XIX of the Social Security Act, subject to sub-
paragraph (C). 

‘‘(C) REQUIREMENT.—A State educational 
agency may exercise its authority pursuant to 
subparagraph (B) only if the State educational 
agency uses an amount of the 40 percent funds 
from subparagraph (B) that represents 15 per-
cent of the total amount of funds the State edu-
cational agency receives under this part, to pro-
vide, or to pay or reimburse local educational 
agencies for providing, early intervening 
prereferral services pursuant to subsection (f). 

‘‘(2) PROHIBITION.—Notwithstanding sub-
section (a), if the Secretary determines that a 
State educational agency is unable to establish, 
maintain, or oversee programs of free appro-
priate public education that meet the require-
ments of this part, then the Secretary shall pro-
hibit the State educational agency from treating 
funds allocated under this part as general funds 
pursuant to paragraph (1). 

‘‘(3) REPORT.—For each fiscal year for which 
a State educational agency exercises its author-
ity pursuant to paragraph (1) and treats Fed-
eral funds as general funds, the State edu-
cational agency shall report to the Secretary the 
amount of funds so treated and the activities 
that were funded with such funds. 
‘‘SEC. 614. EVALUATIONS, ELIGIBILITY DETER-

MINATIONS, INDIVIDUALIZED EDU-
CATION PROGRAMS, AND EDU-
CATIONAL PLACEMENTS. 

‘‘(a) EVALUATIONS AND REEVALUATIONS.— 
‘‘(1) INITIAL EVALUATIONS.— 
‘‘(A) IN GENERAL.—A State educational agen-

cy, other State agency, or local educational 
agency shall conduct a full and individual ini-
tial evaluation in accordance with this para-
graph and subsection (b), before the initial pro-
vision of special education and related services 
to a child with a disability under this part. 

‘‘(B) REQUEST FOR INITIAL EVALUATION.—Con-
sistent with subparagraph (D), either a parent 
of a child, or a State educational agency, other 
State agency, or local educational agency may 
initiate a request for an initial evaluation to de-
termine if the child is a child with a disability. 

‘‘(C) PROCEDURES.—Such initial evaluation 
shall consist of procedures— 

‘‘(i) to determine whether a child is a child 
with a disability (as defined in section 602(3)) 
within 60 days of receiving parental consent for 
the evaluation, or, if the State has established a 
timeframe within which the evaluation must be 
conducted, within such timeframe; and 

‘‘(ii) to determine the educational needs of 
such child. 

‘‘(D) PARENTAL CONSENT.— 
‘‘(i) IN GENERAL.—The agency proposing to 

conduct an initial evaluation to determine if the 
child qualifies as a child with a disability as de-
fined in section 602(3) (A) or (B) shall obtain an 
informed consent from the parent of such child 
before the evaluation is conducted. Parental 
consent for evaluation shall not be construed as 
consent for placement for receipt of special edu-
cation and related services. 

‘‘(ii) REFUSAL.—If the parents of such child 
refuse consent for the evaluation, the agency 
may continue to pursue an evaluation by uti-
lizing the mediation and due process procedures 
under section 615, except to the extent incon-
sistent with State law relating to parental con-
sent. 

‘‘(iii) REFUSAL OR FAILURE TO CONSENT.—If 
the parent of a child does not provide informed 
consent to the receipt of special education and 
related services, or the parent fails to respond to 
a request to provide the consent, the local edu-
cational agency shall not be considered to be in 
violation of the requirement to make available a 
free appropriate public education to the child 
for the failure to provide the special education 
and related services for which the local edu-
cational agency requests such informed consent. 

‘‘(2) REEVALUATIONS.— 
‘‘(A) IN GENERAL.—A local educational agency 

shall ensure that a reevaluation of each child 
with a disability is conducted in accordance 
with subsections (b) and (c)— 

‘‘(i) if the local educational agency determines 
that the educational or related services needs, 
including improved academic achievement and 
functional performance, of the child warrant a 
reevaluation; or 

‘‘(ii) if the child’s parents or teacher requests 
a reevaluation. 

‘‘(B) LIMITATION.—A reevaluation conducted 
under subparagraph (A) shall occur— 

‘‘(i) not more than once a year, unless the 
parent and the local educational agency agree 
otherwise; and 

‘‘(ii) at least once every 3 years, unless the 
parent and the local educational agency agree 
that a reevaluation is unnecessary. 

‘‘(b) EVALUATION PROCEDURES.— 
‘‘(1) NOTICE.—The local educational agency 

shall provide notice to the parents of a child 
with a disability, in accordance with sub-
sections (b)(3), (b)(4), and (c) of section 615, that 
describes any evaluation procedures such agen-
cy proposes to conduct. 

‘‘(2) CONDUCT OF EVALUATION.—In conducting 
the evaluation, the local educational agency 
shall— 

‘‘(A) use a variety of assessment tools and 
strategies to gather relevant functional, devel-
opmental, and academic information, including 
information provided by the parent, that may 
assist in determining— 

‘‘(i) whether the child is a child with a dis-
ability; and 

‘‘(ii) the content of the child’s individualized 
education program, including information re-
lated to enabling the child to be involved in and 
progress in the general curriculum, or for pre-
school children, to participate in appropriate 
activities; 

‘‘(B) not use any single procedure, measure, 
or assessment as the sole criterion for deter-
mining whether a child is a child with a dis-
ability or determining an appropriate edu-
cational program for the child; and 

‘‘(C) use technically sound instruments that 
may assess the relative contribution of cognitive 
and behavioral factors, in addition to physical 
or developmental factors. 

‘‘(3) ADDITIONAL REQUIREMENTS.—Each local 
educational agency shall ensure that— 

‘‘(A) tests and other evaluation materials used 
to assess a child under this section— 

‘‘(i) are selected and administered so as not to 
be discriminatory on a racial or cultural basis; 
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‘‘(ii) are provided and administered, to the ex-

tent practicable, in the language and form most 
likely to yield accurate information on what the 
child knows and can do academically, develop-
mentally, and functionally; 

‘‘(iii) are used for purposes for which the as-
sessments or measures are valid and reliable; 

‘‘(iv) are administered by trained and knowl-
edgeable personnel; and 

‘‘(v) are administered in accordance with any 
instructions provided by the producer of such 
tests; 

‘‘(B) the child is assessed in all areas of sus-
pected disability; and 

‘‘(C) assessment tools and strategies that pro-
vide relevant information that directly assists 
persons in determining the educational needs of 
the child are provided. 

‘‘(4) DETERMINATION OF ELIGIBILITY.—Upon 
completion of administration of tests and other 
evaluation materials— 

‘‘(A) the determination of whether the child is 
a child with a disability as defined in section 
602(3) shall be made by a team of qualified pro-
fessionals and the parent of the child in accord-
ance with paragraph (5); and 

‘‘(B) a copy of the evaluation report and the 
documentation of determination of eligibility 
shall be given to the parent. 

‘‘(5) SPECIAL RULE FOR ELIGIBILITY DETER-
MINATION.—In making a determination of eligi-
bility under paragraph (4)(A), a child shall not 
be determined to be a child with a disability if 
the determinant factor for such determination 
is— 

‘‘(A) lack of scientifically based instruction in 
reading; 

‘‘(B) lack of instruction in mathematics; or 
‘‘(C) limited English proficiency. 
‘‘(6) SPECIFIC LEARNING DISABILITIES.— 
‘‘(A) IN GENERAL.—Notwithstanding section 

607(b), when determining whether a child has a 
specific learning disability as defined in section 
602(29), a local educational agency shall not be 
required to take into consideration whether a 
child has a severe discrepancy between achieve-
ment and intellectual ability in oral expression, 
listening comprehension, written expression, 
basic reading skill, reading comprehension, 
mathematical calculation, or mathematical rea-
soning. 

‘‘(B) ADDITIONAL AUTHORITY.—In determining 
whether a child has a specific learning dis-
ability, a local educational agency may use a 
process that determines if the child responds to 
scientific, research-based intervention as a part 
of the evaluation procedures described in para-
graphs (2) and (3). 

‘‘(c) ADDITIONAL REQUIREMENTS FOR EVALUA-
TION AND REEVALUATIONS.— 

‘‘(1) REVIEW OF EXISTING EVALUATION DATA.— 
As part of an initial evaluation (if appropriate) 
and as part of any reevaluation under this sec-
tion, the IEP Team described in subsection 
(d)(1)(B) and other qualified professionals, as 
appropriate, shall— 

‘‘(A) review existing evaluation data on the 
child, including evaluations and information 
provided by the parents of the child, current 
classroom-based assessments, and observations, 
and teacher and related services providers obser-
vations; and 

‘‘(B) on the basis of that review, and input 
from the child’s parents, identify what addi-
tional data, if any, are needed to determine— 

‘‘(i) whether the child has a particular cat-
egory of disability, as described in section 602(3), 
or, in case of a reevaluation of a child, whether 
the child continues to have such a disability; 

‘‘(ii) the present levels of performance and 
educational needs of the child; 

‘‘(iii) whether the child needs special edu-
cation and related services, or in the case of a 
reevaluation of a child, whether the child con-
tinues to need special education and related 
services; and 

‘‘(iv) whether any additions or modifications 
to the special education and related services are 

needed to enable the child to meet the measur-
able annual goals set out in the individualized 
education program of the child and to partici-
pate, as appropriate, in the general curriculum. 

‘‘(2) SOURCE OF DATA.—The local educational 
agency shall administer such tests and other 
evaluation materials and procedures as may be 
needed to produce the data identified by the 
IEP Team under paragraph (1)(B). 

‘‘(3) PARENTAL CONSENT.—Each local edu-
cational agency shall obtain informed parental 
consent, in accordance with subsection 
(a)(1)(D), prior to conducting any reevaluation 
of a child with a disability, except that such in-
formed parental consent need not be obtained if 
the local educational agency can demonstrate 
that the local educational agency had taken 
reasonable measures to obtain such consent and 
the child’s parent has failed to respond. 

‘‘(4) REQUIREMENTS IF ADDITIONAL DATA ARE 
NOT NEEDED.—If the IEP Team and other quali-
fied professionals, as appropriate, determine 
that no additional data are needed to determine 
whether the child is or continues to be a child 
with a disability, the local educational agency— 

‘‘(A) shall notify the child’s parents of— 
‘‘(i) that determination and the reasons for 

the determination; and 
‘‘(ii) the right of such parents to request an 

assessment to determine whether the child is or 
continues to be a child with a disability; and 

‘‘(B) shall not be required to conduct such an 
assessment unless requested by the child’s par-
ents. 

‘‘(5) EVALUATIONS BEFORE CHANGE IN ELIGI-
BILITY.— 

‘‘(A) IN GENERAL.—Except as provided in sub-
paragraph (B), a local educational agency shall 
evaluate a child with a disability in accordance 
with this section before determining that the 
child is no longer a child with a disability. 

‘‘(B) EXCEPTION.— 
‘‘(i) IN GENERAL.—The evaluation described in 

subparagraph (A) shall not be required before 
the termination of a child’s eligibility under this 
part due to graduation from secondary school 
with a regular diploma, or to exceeding the age 
eligibility for a free appropriate public edu-
cation under State law. 

‘‘(ii) SUMMARY OF PERFORMANCE.—For a child 
whose eligibility under this part terminates 
under circumstances described in clause (i), a 
local educational agency shall provide the child 
with a summary of the child’s academic achieve-
ment and functional performance, which shall 
include recommendations on how to assist the 
child in meeting the child’s postsecondary goals. 

‘‘(d) INDIVIDUALIZED EDUCATION PROGRAMS.— 
‘‘(1) DEFINITIONS.—As used in this title: 
‘‘(A) INDIVIDUALIZED EDUCATION PROGRAM.— 
‘‘(i) IN GENERAL.—The term ‘individualized 

education program’ or ‘IEP’ means a written 
statement for each child with a disability that is 
developed, reviewed, and revised in accordance 
with this section and that includes— 

‘‘(I) a statement of the child’s present levels of 
academic achievement and functional perform-
ance, including— 

‘‘(aa) how the child’s disability affects the 
child’s involvement and progress in the general 
curriculum; or 

‘‘(bb) for preschool children, as appropriate, 
how the disability affects the child’s participa-
tion in appropriate activities; 

‘‘(II) a statement of measurable annual goals, 
including academic and functional goals, de-
signed to— 

‘‘(aa) meet the child’s needs that result from 
the child’s disability to enable the child to be in-
volved in and make progress in the general cur-
riculum; and 

‘‘(bb) meet each of the child’s other edu-
cational needs that result from the child’s dis-
ability; 

‘‘(III) a description of how the child’s progress 
toward meeting the annual goals described in 
subclause (II) will be measured and when peri-
odic reports on the progress the child is making 

toward meeting the annual goals (such as 
through the use of quarterly or other periodic 
reports, concurrent with the issuance of report 
cards) will be provided; 

‘‘(IV) a statement of the special education and 
related services, and supplementary aids and 
services, to be provided to the child, or on behalf 
of the child, and a statement of the program 
modifications or supports for school personnel 
that will be provided for the child— 

‘‘(aa) to advance appropriately toward attain-
ing the annual goals; 

‘‘(bb) to be involved in and make progress in 
the general curriculum in accordance with sub-
clause (I) and to participate in extracurricular 
and other nonacademic activities; and 

‘‘(cc) to be educated and participate with 
other children with disabilities and nondisabled 
children in the activities described in this para-
graph; 

‘‘(V) an explanation of the extent, if any, to 
which the child will not participate with non-
disabled children in the regular class and in the 
activities described in subclause (IV)(cc); 

‘‘(VI)(aa) a statement of any individual ap-
propriate accommodations that are necessary to 
measure the academic achievement and func-
tional performance of the child on State and 
districtwide assessments consistent with section 
612(a)(16)(A); and 

‘‘(bb) if the IEP Team determines that the 
child shall take an alternate assessment on a 
particular State or districtwide assessment of 
student achievement, a statement of why— 

‘‘(AA) the child cannot participate in the reg-
ular assessment; and 

‘‘(BB) the particular alternate assessment se-
lected is appropriate for the child; 

‘‘(VII) the projected date for the beginning of 
the services and modifications described in sub-
clause (IV), and the anticipated frequency, lo-
cation, and duration of those services and modi-
fications; and 

‘‘(VIII) beginning not later than the first IEP 
to be in effect when the child is 14, and updated 
annually thereafter— 

‘‘(aa) appropriate measurable postsecondary 
goals based upon age appropriate transition as-
sessments related to training, education, em-
ployment, and, where appropriate, independent 
living skills; 

‘‘(bb) the transition services (including 
courses of study) needed by the child to reach 
those goals, including services to be provided by 
other agencies when needed; and 

‘‘(cc) beginning at least 1 year before the child 
reaches the age of majority under State law, a 
statement that the child has been informed of 
the child’s rights under this title, if any, that 
will transfer to the child on reaching the age of 
majority under section 615(m). 

‘‘(ii) RULE OF CONSTRUCTION.—Nothing in this 
section shall be construed to require— 

‘‘(I) that additional information be included 
in a child’s IEP beyond what is explicitly re-
quired in this section; and 

‘‘(II) the IEP Team to include information 
under 1 component of a child’s IEP that is al-
ready contained under another component of 
such IEP. 

‘‘(B) INDIVIDUALIZED EDUCATION PROGRAM 
TEAM.—The term ‘individualized education pro-
gram team’ or ‘IEP Team’ means a group of in-
dividuals composed of— 

‘‘(i) the parents of a child with a disability; 
‘‘(ii) at least 1 regular education teacher of 

such child (if the child is, or may be, partici-
pating in the regular education environment); 

‘‘(iii) at least 1 special education teacher, or 
where appropriate, at least 1 special education 
provider of such child; 

‘‘(iv) a representative of the local educational 
agency who— 

‘‘(I) is qualified to provide, or supervise the 
provision of, specially designed instruction to 
meet the unique needs of children with disabil-
ities; 

‘‘(II) is knowledgeable about the general cur-
riculum; and 
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‘‘(III) is knowledgeable about the availability 

of resources of the local educational agency; 
‘‘(v) an individual who can interpret the in-

structional implications of evaluation results, 
who may be a member of the team described in 
clauses (ii) through (vi); 

‘‘(vi) at the discretion of the parent or the 
agency, other individuals who have knowledge 
or special expertise regarding the child, includ-
ing related services personnel as appropriate; 
and 

‘‘(vii) whenever appropriate, the child with a 
disability. 

‘‘(C) IEP TEAM ATTENDANCE.— 
‘‘(i) ATTENDANCE NOT NECESSARY.—A member 

of the IEP Team shall not be required to attend 
an IEP meeting, in whole or in part, if that 
member, the parent of a child with a disability, 
and the local educational agency agree that the 
attendance of such member is not necessary be-
cause no modification to the member’s area of 
the curriculum or related services is being modi-
fied or discussed in the meeting. 

‘‘(ii) EXCUSAL.—A member of the IEP Team 
may be excused from attending an IEP meeting, 
in whole or in part, when the meeting involves 
a modification to or discussion of the member’s 
area of the curriculum or related services, if— 

‘‘(I) that member, the parent, and the local 
educational agency consent to the excusal; and 

‘‘(II) the member submits input into the devel-
opment of the IEP prior to the meeting. 

‘‘(iii) WRITTEN AGREEMENT AND CONSENT RE-
QUIRED.—A parent’s agreement under clause (i) 
and consent under clause (ii) shall be in writ-
ing. 

‘‘(2) REQUIREMENT THAT PROGRAM BE IN EF-
FECT.— 

‘‘(A) IN GENERAL.—At the beginning of each 
school year, each local educational agency, 
State educational agency, or other State agency, 
as the case may be, shall have in effect, for each 
child with a disability in its jurisdiction, an in-
dividualized education program, as defined in 
paragraph (1)(A). 

‘‘(B) PROGRAM FOR CHILD AGED 3 THROUGH 
5.—In the case of a child with a disability aged 
3 through 5 (or, at the discretion of the State 
educational agency, a 2-year-old child with a 
disability who will turn age 3 during the school 
year), an individualized family service plan that 
contains the material described in section 636, 
and that is developed in accordance with this 
section, may serve as the IEP of the child if 
using that plan as the IEP is— 

‘‘(i) consistent with State policy; and 
‘‘(ii) agreed to by the agency and the child’s 

parents. 
‘‘(3) DEVELOPMENT OF IEP.— 
‘‘(A) IN GENERAL.—In developing each child’s 

IEP, the IEP Team, subject to subparagraph 
(C), shall consider— 

‘‘(i) the strengths of the child; 
‘‘(ii) the concerns of the parents for enhanc-

ing the education of their child; 
‘‘(iii) the results of the initial evaluation or 

most recent evaluation of the child; and 
‘‘(iv) the academic, developmental, and func-

tional needs of the child. 
‘‘(B) CONSIDERATION OF SPECIAL FACTORS.— 

The IEP Team shall— 
‘‘(i) in the case of a child whose behavior im-

pedes the child’s learning or that of others, pro-
vide for positive behavioral interventions and 
supports, and other strategies to address that 
behavior; 

‘‘(ii) in the case of a child with limited 
English proficiency, consider the language 
needs of the child as such needs relate to the 
child’s IEP; 

‘‘(iii) in the case of a child who is blind or vis-
ually impaired— 

‘‘(I) provide for instruction in Braille and the 
use of Braille unless the IEP Team determines, 
after an evaluation of the child’s reading and 
writing skills, needs, and appropriate reading 
and writing media (including an evaluation of 
the child’s future needs for instruction in 

Braille or the use of Braille), that instruction in 
Braille or the use of Braille is not appropriate 
for the child; and 

‘‘(II) consider, when appropriate, instruc-
tional services related to functional performance 
skills, orientation and mobility, and skills in the 
use of assistive technology devices, including 
low vision devices; 

‘‘(iv) consider the communication needs of the 
child, and in the case of a child who is deaf or 
hard of hearing, consider the child’s language 
and communication needs, opportunities for di-
rect communications with peers and professional 
personnel in the child’s language and commu-
nication mode, academic level, and full range of 
needs, including opportunities for direct instruc-
tion in the child’s language and communication 
mode; and 

‘‘(v) consider whether the child requires as-
sistive technology devices and services. 

‘‘(C) REQUIREMENT WITH RESPECT TO REGULAR 
EDUCATION TEACHER.—A regular education 
teacher of the child, as a member of the IEP 
Team shall, to the extent appropriate, partici-
pate in the development of the IEP of the child, 
including the determination of appropriate posi-
tive behavioral interventions and supports, and 
other strategies, and the determination of sup-
plementary aids and services, program modifica-
tions, and support for school personnel con-
sistent with paragraph (1)(A)(i)(IV). 

‘‘(D) AGREEMENT.—In making changes to a 
child’s IEP after the annual IEP meeting for a 
school year, the parent of a child with a dis-
ability and the local educational agency may 
agree not to convene an IEP meeting for the 
purposes of making such changes, and instead 
may develop a written document to amend or 
modify the child’s current IEP. 

‘‘(E) CONSOLIDATION OF IEP TEAM MEETINGS.— 
To the extent possible, the local educational 
agency shall encourage the consolidation of re-
evaluations of a child with IEP Team meetings 
for the child. 

‘‘(4) REVIEW AND REVISION OF IEP.— 
‘‘(A) IN GENERAL.—The local educational 

agency shall ensure that, subject to subpara-
graph (B), the IEP Team— 

‘‘(i) reviews the child’s IEP periodically, but 
not less than annually, to determine whether 
the annual goals for the child are being 
achieved; and 

‘‘(ii) revise the IEP as appropriate to ad-
dress— 

‘‘(I) any lack of expected progress toward the 
annual goals and in the general curriculum, 
where appropriate; 

‘‘(II) the results of any reevaluation con-
ducted under this section; 

‘‘(III) information about the child provided to, 
or by, the parents, as described in subsection 
(c)(1)(B); 

‘‘(IV) the child’s anticipated needs; or 
‘‘(V) other matters. 
‘‘(B) REQUIREMENT WITH RESPECT TO REGULAR 

EDUCATION TEACHER.—A regular education 
teacher of the child, as a member of the IEP 
Team, shall, consistent with paragraph (1)(C), 
participate in the review and revision of the IEP 
of the child. 

‘‘(5) THREE-YEAR IEP.— 
‘‘(A) DEVELOPMENT OF 3-YEAR IEP.—The local 

educational agency may offer a child with a dis-
ability who has reached the age of 18, the op-
tion of developing a comprehensive 3-year IEP. 
With the consent of the parent, when appro-
priate, the IEP Team shall develop an IEP, as 
described in paragraphs (1) and (3), that is de-
signed to serve the child for the final 3-year 
transition period, which includes a statement 
of— 

‘‘(i) measurable goals that will enable the 
child to be involved in and make progress in the 
general education curriculum and that will meet 
the child’s transitional and postsecondary needs 
that result from the child’s disability; and 

‘‘(ii) measurable annual goals for measuring 
progress toward meeting the postsecondary 
goals described in clause (i). 

‘‘(B) REVIEW AND REVISION OF 3-YEAR IEP.— 
‘‘(i) REQUIREMENT.—Each year the local edu-

cational agency shall ensure that the IEP 
Team— 

‘‘(I) provides an annual review of the child’s 
IEP to determine the child’s current levels of 
progress and determine whether the annual 
goals for the child are being achieved; and 

‘‘(II) revises the IEP, as appropriate, to enable 
the child to continue to meet the measurable 
transition goals set out in the IEP. 

‘‘(ii) COMPREHENSIVE REVIEW.—If the review 
under clause (i) determines that the child is not 
making sufficient progress toward the goals de-
scribed in subparagraph (A), the local edu-
cational agency shall ensure that the IEP Team 
provides a review, within 30 calendar days, of 
the IEP under paragraph (4). 

‘‘(iii) PREFERENCE.—At the request of the 
child, or when appropriate, the parent, the IEP 
Team shall conduct a review of the child’s 3- 
year IEP under paragraph (4) rather than an 
annual review under subparagraph (B)(i). 

‘‘(6) FAILURE TO MEET TRANSITION OBJEC-
TIVES.—If a participating agency, other than 
the local educational agency, fails to provide 
the transition services described in the IEP in 
accordance with paragraph (1)(A)(i)(VIII), the 
local educational agency shall reconvene the 
IEP Team to identify alternative strategies to 
meet the transition objectives for the child set 
out in that program. 

‘‘(7) CHILDREN WITH DISABILITIES IN ADULT 
PRISONS.— 

‘‘(A) IN GENERAL.—The following requirements 
shall not apply to children with disabilities who 
are convicted as adults under State law and in-
carcerated in adult prisons: 

‘‘(i) The requirements contained in section 
612(a)(16) and paragraph (1)(A)(i)(V) (relating 
to participation of children with disabilities in 
general assessments). 

‘‘(ii) The requirements of items (aa) and (bb) 
of paragraph (1)(A)(i)(VIII) (relating to transi-
tion planning and transition services), do not 
apply with respect to such children whose eligi-
bility under this part will end, because of their 
age, before they will be released from prison. 

‘‘(B) ADDITIONAL REQUIREMENT.—If a child 
with a disability is convicted as an adult under 
State law and incarcerated in an adult prison, 
the child’s IEP Team may modify the child’s 
IEP or placement notwithstanding the require-
ments of sections 612(a)(5)(A) and 614(d)(1)(A) if 
the State has demonstrated a bona fide security 
or compelling penological interest that cannot 
otherwise be accommodated. 

‘‘(e) EDUCATIONAL PLACEMENTS.—Each local 
educational agency or State educational agency 
shall ensure that the parents of each child with 
a disability are members of any group that 
makes decisions on the educational placement of 
their child. 

‘‘(f) ALTERNATIVE MEANS OF MEETING PAR-
TICIPATION.—When conducting IEP Team meet-
ings and placement meetings pursuant to this 
section, the parent of a child with a disability 
and a local educational agency may agree to 
use alternative means of meeting participation, 
such as video conferences and conference calls. 
‘‘SEC. 615. PROCEDURAL SAFEGUARDS. 

‘‘(a) ESTABLISHMENT OF PROCEDURES.—Any 
State educational agency, State agency, or local 
educational agency that receives assistance 
under this part shall establish and maintain 
procedures in accordance with this section to 
ensure that children with disabilities and their 
parents are guaranteed procedural safeguards 
with respect to the provision of free appropriate 
public education by such agencies. 

‘‘(b) TYPES OF PROCEDURES.—The procedures 
required by this section shall include— 

‘‘(1) an opportunity for the parents of a child 
with a disability to examine all records relating 
to such child and to participate in meetings with 
respect to the identification, evaluation, and 
educational placement of the child, and the pro-
vision of a free appropriate public education to 
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such child, and to obtain an independent edu-
cational evaluation of the child; 

‘‘(2) procedures to protect the rights of the 
child whenever the parents of the child are not 
known, the agency cannot, after reasonable ef-
forts, locate the parents, or the child is a ward 
of the State, including the assignment of an in-
dividual (who shall not be an employee of the 
State educational agency, the local educational 
agency, or any other agency that is involved in 
the education or care of the child) to act as a 
surrogate for the parents; 

‘‘(3) written prior notice to the parents of the 
child, in accordance with subsection (c)(1), 
whenever the local educational agency— 

‘‘(A) proposes to initiate or change; or 
‘‘(B) refuses to initiate or change, 

the identification, evaluation, or educational 
placement of the child, or the provision of a free 
appropriate public education to the child; 

‘‘(4) procedures designed to ensure that the 
notice required by paragraph (3) is in the native 
language of the parents, unless it clearly is not 
feasible to do so; 

‘‘(5) an opportunity for mediation in accord-
ance with subsection (e); 

‘‘(6) an opportunity for either party to present 
complaints with respect to any matter relating 
to the identification, evaluation, or educational 
placement of the child, or the provision of a free 
appropriate public education to such child; 

‘‘(7)(A) procedures that require either party, 
or the attorney representing a party, to provide 
due process complaint notice in accordance with 
subsection (c)(2) (which shall remain confiden-
tial)— 

‘‘(i) to the other party, in the complaint filed 
under paragraph (6), and forward a copy of 
such notice to the State educational agency; 
and 

‘‘(ii) that shall include— 
‘‘(I) the name of the child, the address of the 

residence of the child, and the name of the 
school the child is attending; 

‘‘(II) in the case of a homeless child or youth 
(within the meaning of section 725(2) of the 
McKinney-Vento Homeless Assistance Act (42 
U.S.C. 11434a(2)), available contact information 
for the child and the name of the school the 
child is attending; 

‘‘(III) a description of the nature of the prob-
lem of the child relating to such proposed initi-
ation or change, including facts relating to such 
problem; and 

‘‘(IV) a proposed resolution of the problem to 
the extent known and available to the party at 
the time; and 

‘‘(B) a requirement that a party may not have 
a due process hearing until the party, or the at-
torney representing the party, files a notice that 
meets the requirements of subparagraph (A)(ii); 

‘‘(8) a requirement that the local educational 
agency shall send a prior written notice pursu-
ant to subsection (c)(1) in response to a parent’s 
due process complaint notice under paragraph 
(7) if the local educational agency has not sent 
such a prior written notice to the parent regard-
ing the subject matter contained in the parent’s 
due process complaint notice; and 

‘‘(9) procedures that require the State edu-
cational agency to develop a model form to as-
sist parents in filing a complaint and due proc-
ess complaint notice in accordance with para-
graphs (6) and (7), respectively. 

‘‘(c) NOTIFICATION REQUIREMENTS.— 
‘‘(1) CONTENT OF PRIOR WRITTEN NOTICE.—The 

prior written notice of the local educational 
agency required by subsection (b)(3) shall in-
clude— 

‘‘(A) a description of the action proposed or 
refused by the agency; 

‘‘(B) an explanation of why the agency pro-
poses or refuses to take the action; 

‘‘(C) a description of any other options that 
the agency considered and the reasons why 
those options were rejected; 

‘‘(D) a description of each evaluation proce-
dure, test, record, or report the agency used as 
a basis for the proposed or refused action; 

‘‘(E) a description of any other factors that 
are relevant to the agency’s proposal or refusal; 

‘‘(F) a statement that the parents of a child 
with a disability have protection under the pro-
cedural safeguards of this part and, if this no-
tice is not an initial referral for evaluation, the 
means by which a copy of a description of the 
procedural safeguards can be obtained; and 

‘‘(G) sources for parents to contact to obtain 
assistance in understanding the provisions of 
this part. 

‘‘(2) DUE PROCESS COMPLAINT NOTICE.— 
‘‘(A) IN GENERAL.—The due process complaint 

notice required under subsection (b)(7)(A) shall 
be deemed to be sufficient unless the party re-
ceiving the notice notifies the hearing officer 
and the other party in writing that the receiving 
party believes the notice has not met the re-
quirements of that subsection. 

‘‘(B) TIMING.—The party sending a hearing 
officer notification under subparagraph (A) 
shall send the notification within 20 days of re-
ceiving the complaint. 

‘‘(C) DETERMINATION.—Within 5 days of re-
ceipt of the notification provided under sub-
paragraph (B), the hearing officer shall make a 
determination on the face of the notice of 
whether the notification meets the requirements 
of subsection (b)(7)(A), and shall immediately 
notify both parties in writing of such determina-
tion. 

‘‘(D) PARENT’S AMENDED NOTICE OF COM-
PLAINT.— 

‘‘(i) IN GENERAL.—A parent may amend the 
parent’s due process complaint notice only if— 

‘‘(I) the public agency consents in writing to 
such amendment and is given the opportunity to 
resolve the complaint through a meeting held 
pursuant to subsection (f)(1)(B); or 

‘‘(II) the hearing officer grants permission, 
but may do so only before a due process hearing 
occurs. 

‘‘(ii) APPLICABLE TIMELINE.—The applicable 
timeline for a due process hearing under this 
part shall recommence at the time the party files 
an amended notice. 

‘‘(d) PROCEDURAL SAFEGUARDS NOTICE.— 
‘‘(1) IN GENERAL.—A copy of the procedural 

safeguards available to the parents of a child 
with a disability shall be given to the parents 
only 1 time a year, except that a copy also shall 
be given to the parents— 

‘‘(A) upon initial referral or parental request 
for evaluation; 

‘‘(B) upon registration of a complaint under 
subsection (b)(6); and 

‘‘(C) upon request by a parent. 
‘‘(2) CONTENTS.—The procedural safeguards 

notice shall include a full explanation of the 
procedural safeguards, written in the native 
language of the parents, unless it clearly is not 
feasible to do so, and written in an easily under-
standable manner, available under this section 
and under regulations promulgated by the Sec-
retary relating to— 

‘‘(A) independent educational evaluation; 
‘‘(B) prior written notice; 
‘‘(C) parental consent; 
‘‘(D) access to educational records; 
‘‘(E) the opportunity to present and resolve 

complaints, including— 
‘‘(i) the time period in which to make a com-

plaint; 
‘‘(ii) the opportunity for the agency to resolve 

the complaint; and 
‘‘(iii) the availability of mediation; 
‘‘(F) the child’s placement during pendency of 

due process proceedings; 
‘‘(G) procedures for students who are subject 

to placement in an interim alternative edu-
cational setting; 

‘‘(H) requirements for unilateral placement by 
parents of children in private schools at public 
expense; 

‘‘(I) due process hearings, including require-
ments for disclosure of evaluation results and 
recommendations; 

‘‘(J) State-level appeals (if applicable in that 
State); 

‘‘(K) civil actions, including the time period in 
which to file such actions; and 

‘‘(L) attorney’s fees. 
‘‘(e) MEDIATION.— 
‘‘(1) IN GENERAL.—Any State educational 

agency or local educational agency that receives 
assistance under this part shall ensure that pro-
cedures are established and implemented to 
allow parties to disputes involving any matter, 
including matters arising prior to the filing of a 
complaint pursuant to subsection (b)(6), to re-
solve such disputes through a mediation process. 

‘‘(2) REQUIREMENTS.—Such procedures shall 
meet the following requirements: 

‘‘(A) The procedures shall ensure that the me-
diation process— 

‘‘(i) is voluntary on the part of the parties; 
‘‘(ii) is not used to deny or delay a parent’s 

right to a due process hearing under subsection 
(f), or to deny any other rights afforded under 
this part; and 

‘‘(iii) is conducted by a qualified and impar-
tial mediator who is trained in effective medi-
ation techniques. 

‘‘(B) OPPORTUNITY TO MEET WITH A DISIN-
TERESTED PARTY.—A local educational agency 
or a State agency may establish procedures to 
offer to parents and schools who choose not to 
use the mediation process, an opportunity to 
meet, at a time and location convenient to the 
parents, with a disinterested party who is under 
contract with— 

‘‘(i) a parent training and information center 
or community parent resource center in the 
State established under section 671 or 672; or 

‘‘(ii) an appropriate alternative dispute reso-
lution entity, 
to encourage the use, and explain the benefits, 
of the mediation process to the parents. 

‘‘(C) LIST OF QUALIFIED MEDIATORS.—The 
State shall maintain a list of individuals who 
are qualified mediators and knowledgeable in 
laws and regulations relating to the provision of 
special education and related services. 

‘‘(D) COSTS.—The State shall bear the cost of 
the mediation process, including the costs of 
meetings described in subparagraph (B). 

‘‘(E) SCHEDULING AND LOCATION.—Each ses-
sion in the mediation process shall be scheduled 
in a timely manner and shall be held in a loca-
tion that is convenient to the parties to the dis-
pute. 

‘‘(F) WRITTEN MEDIATION AGREEMENT.—An 
agreement reached by the parties to the dispute 
in the mediation process shall be set forth in a 
written mediation agreement that is enforceable 
in any State court of competent jurisdiction or 
in a district court of the United States. 

‘‘(G) MEDIATION DISCUSSIONS.—Discussions 
that occur during the mediation process shall be 
confidential and may not be used as evidence in 
any subsequent due process hearings or civil 
proceedings, and the parties to the mediation 
process may be required to sign a confidentiality 
pledge prior to the commencement of such proc-
ess. 

‘‘(f) IMPARTIAL DUE PROCESS HEARING.— 
‘‘(1) IN GENERAL.— 
‘‘(A) HEARING.—Whenever a complaint has 

been received under subsection (b)(6) or (k), the 
parents or the local educational agency involved 
in such complaint shall have an opportunity for 
an impartial due process hearing, which shall be 
conducted by the State educational agency or 
by the local educational agency, as determined 
by State law or by the State educational agency. 

‘‘(B) OPPORTUNITY TO RESOLVE COMPLAINT.— 
‘‘(i) PRELIMINARY MEETING.—Prior to the op-

portunity for an impartial due process hearing 
under subparagraph (A), the local educational 
agency shall convene a meeting with the parents 
and the IEP Team— 

‘‘(I) within 15 days of receiving notice of the 
parents’ complaint; 

‘‘(II) which shall include a representative of 
the public agency who has decisionmaking au-
thority on behalf of such agency; 

‘‘(III) which may not include an attorney of 
the local educational agency unless the parent 
is accompanied by an attorney; and 
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‘‘(IV) where the parents of the child discuss 

their complaint, and the specific issues that 
form the basis of the complaint, and the local 
educational agency is provided the opportunity 
to resolve the complaint, 
unless the parents and the local educational 
agency agree in writing to waive such meeting, 
or agree to use the mediation process described 
in subsection (e). 

‘‘(ii) HEARING.—If the local educational agen-
cy has not resolved the complaint to the satis-
faction of the parents within 15 days of the re-
ceipt of the complaint, the due process hearing 
may occur, and all of the applicable timelines 
for a due process hearing under this part shall 
commence. 

‘‘(iii) WRITTEN SETTLEMENT AGREEMENT.—In 
the case that an agreement is reached to resolve 
the complaint at such meeting, the agreement 
shall be set forth in a written settlement agree-
ment that is— 

‘‘(I) signed by both the parent and a rep-
resentative of the public agency who has deci-
sionmaking authority on behalf of such agency; 
and 

‘‘(II) enforceable in any State court of com-
petent jurisdiction or in a district court of the 
United States. 

‘‘(2) DISCLOSURE OF EVALUATIONS AND REC-
OMMENDATIONS.— 

‘‘(A) IN GENERAL.—Not less than 5 business 
days prior to a hearing conducted pursuant to 
paragraph (1), each party shall disclose to all 
other parties all evaluations completed by that 
date, and recommendations based on the offer-
ing party’s evaluations, that the party intends 
to use at the hearing. 

‘‘(B) FAILURE TO DISCLOSE.—A hearing officer 
may bar any party that fails to comply with 
subparagraph (A) from introducing the relevant 
evaluation or recommendation at the hearing 
without the consent of the other party. 

‘‘(3) LIMITATIONS ON HEARING.— 
‘‘(A) PERSON CONDUCTING HEARING.—A hear-

ing officer conducting a hearing pursuant to 
paragraph (1)(A) shall, at a minimum— 

‘‘(i) not be— 
‘‘(I) an employee of the State educational 

agency or the local educational agency involved 
in the education or care of the child; or 

‘‘(II) a person having a personal or profes-
sional interest that conflicts with the person’s 
objectivity in the hearing; 

‘‘(ii) possess a fundamental understanding of 
this Act, Federal and State regulations per-
taining to this Act, and interpretations of this 
Act by State and Federal courts; 

‘‘(iii) possess the knowledge and ability to 
conduct hearings in accordance with appro-
priate, standard legal practice; and 

‘‘(iv) possess the knowledge and ability to 
render and write decisions in accordance with 
appropriate, standard legal practice. 

‘‘(B) SUBJECT MATTER OF HEARING.—The 
party requesting the due process hearing shall 
not be allowed to raise issues at the due process 
hearing that were not raised in the notice filed 
under subsection (b)(7), unless the other party 
agrees otherwise. 

‘‘(C) RULE OF CONSTRUCTION.—Nothing in this 
section shall be construed to preclude a parent 
from filing a separate due process complaint on 
an issue separate from a due process complaint 
already filed. 

‘‘(D) TIMELINE FOR REQUESTING HEARING.—A 
parent or public agency shall request an impar-
tial due process hearing within 2 years of the 
date the parent or public agency knew or should 
have known about the alleged action that forms 
the basis of the complaint, or, if the State has 
an explicit time limitation for requesting such a 
hearing under this part, in such time as the 
State law allows. 

‘‘(E) EXCEPTION TO THE STATUTE OF LIMITA-
TIONS.—The statute of limitations described in 
subparagraph (D) shall not apply if the parent 
was prevented from requesting the hearing due 
to— 

‘‘(i) failure of the local educational agency to 
provide prior written or procedural safeguards 
notices; 

‘‘(ii) false representations that the local edu-
cational agency was attempting to resolve the 
problem forming the basis of the complaint; or 

‘‘(iii) the local educational agency’s with-
holding of information from parents. 

‘‘(F) DECISION OF HEARING OFFICER.— 
‘‘(i) IN GENERAL.—Subject to clause (ii), a de-

cision made by a hearing officer shall be made 
on substantive grounds based on a determina-
tion of whether the child received a free appro-
priate public education. 

‘‘(ii) PROCEDURAL ISSUES.—In matters alleging 
a procedural violation, a hearing officer may 
find that a child did not receive a free appro-
priate public education only if the procedural 
inadequacies— 

‘‘(I) compromised the child’s right to an ap-
propriate public education; 

‘‘(II) seriously hampered the parents’ oppor-
tunity to participate in the process; or 

‘‘(III) caused a deprivation of educational 
benefits. 

‘‘(iii) RULE OF CONSTRUCTION.—Nothing in 
this paragraph shall be construed to preclude a 
hearing officer from ordering a local edu-
cational agency to comply with procedural re-
quirements under this section. 

‘‘(G) RULE OF CONSTRUCTION.—Nothing in this 
section shall be construed to affect the right of 
a parent to file a complaint with the State edu-
cational agency. 

‘‘(g) APPEAL.—If the hearing required by sub-
section (f) is conducted by a local educational 
agency, any party aggrieved by the findings 
and decision rendered in such a hearing may 
appeal such findings and decision to the State 
educational agency. Such State educational 
agency shall conduct an impartial review of 
such decision. The officer conducting such re-
view shall make an independent decision upon 
completion of such review. 

‘‘(h) SAFEGUARDS.—Any party to a hearing 
conducted pursuant to subsection (f) or (k), or 
an appeal conducted pursuant to subsection (g), 
shall be accorded— 

‘‘(1) the right to be accompanied and advised 
by counsel and by individuals with special 
knowledge or training with respect to the prob-
lems of children with disabilities; 

‘‘(2) the right to present evidence and con-
front, cross-examine, and compel the attendance 
of witnesses; 

‘‘(3) the right to a written, or, at the option of 
the parents, electronic verbatim record of such 
hearing; and 

‘‘(4) the right to a written, or, at the option of 
the parents, electronic findings of fact and deci-
sions, which findings and decisions— 

‘‘(A) shall be made available to the public 
consistent with the requirements of section 
617(b) (relating to the confidentiality of data, 
information, and records); and 

‘‘(B) shall be transmitted to the advisory 
panel established pursuant to section 612(a)(20). 

‘‘(i) ADMINISTRATIVE PROCEDURES.— 
‘‘(1) IN GENERAL.— 
‘‘(A) DECISION MADE IN HEARING.—A decision 

made in a hearing conducted pursuant to sub-
section (f) or (k) shall be final, except that any 
party involved in such hearing may appeal such 
decision under the provisions of subsection (g) 
and paragraph (2). 

‘‘(B) DECISION MADE AT APPEAL.—A decision 
made under subsection (g) shall be final, except 
that any party may bring an action under para-
graph (2). 

‘‘(2) RIGHT TO BRING CIVIL ACTION.— 
‘‘(A) IN GENERAL.—Any party aggrieved by 

the findings and decision made under subsection 
(f) or (k) who does not have the right to an ap-
peal under subsection (g), and any party ag-
grieved by the findings and decision under this 
subsection, shall have the right to bring a civil 
action with respect to the complaint presented 
pursuant to this section, which action may be 

brought in any State court of competent juris-
diction or in a district court of the United 
States, without regard to the amount in con-
troversy. 

‘‘(B) LIMITATION.—The party bringing the ac-
tion shall have 90 days from the date of the de-
cision of the hearing officer to bring such an ac-
tion, or, if the State has an explicit time limita-
tion for bringing such action under this part, in 
such time as the State law allows. 

‘‘(C) ADDITIONAL REQUIREMENTS.—In any ac-
tion brought under this paragraph, the court— 

‘‘(i) shall receive the records of the adminis-
trative proceedings; 

‘‘(ii) shall hear additional evidence at the re-
quest of a party; and 

‘‘(iii) basing its decision on the preponderance 
of the evidence, shall grant such relief as the 
court determines is appropriate. 

‘‘(3) JURISDICTION OF DISTRICT COURTS; ATTOR-
NEYS’ FEES.— 

‘‘(A) IN GENERAL.—The district courts of the 
United States shall have jurisdiction of actions 
brought under this section without regard to the 
amount in controversy. 

‘‘(B) AWARD OF ATTORNEYS’ FEES.—In any ac-
tion or proceeding brought under this section, 
the court, in its discretion, may award reason-
able attorneys’ fees as part of the costs to the 
parents of a child with a disability who is the 
prevailing party. 

‘‘(C) DETERMINATION OF AMOUNT OF ATTOR-
NEYS’ FEES.—Fees awarded under this para-
graph shall be based on rates prevailing in the 
community in which the action or proceeding 
arose for the kind and quality of services fur-
nished. No bonus or multiplier may be used in 
calculating the fees awarded under this sub-
section. 

‘‘(D) PROHIBITION OF ATTORNEYS’ FEES AND 
RELATED COSTS FOR CERTAIN SERVICES.— 

‘‘(i) IN GENERAL.—Attorneys’ fees may not be 
awarded and related costs may not be reim-
bursed in any action or proceeding under this 
section for services performed subsequent to the 
time of a written offer of settlement to a parent 
if— 

‘‘(I) the offer is made within the time pre-
scribed by Rule 68 of the Federal Rules of Civil 
Procedure or, in the case of an administrative 
proceeding, at any time more than 10 days be-
fore the proceeding begins; 

‘‘(II) the offer is not accepted within 10 days; 
and 

‘‘(III) the court or administrative hearing offi-
cer finds that the relief finally obtained by the 
parents is not more favorable to the parents 
than the offer of settlement. 

‘‘(ii) IEP TEAM MEETINGS.—Attorneys’ fees 
may not be awarded relating to any meeting of 
the IEP Team unless such meeting is convened 
as a result of an administrative proceeding or 
judicial action, or, at the discretion of the State, 
for a mediation described in subsection (e). 

‘‘(iii) OPPORTUNITY TO RESOLVE COM-
PLAINTS.—A meeting conducted pursuant to sub-
section (f)(1)(B)(i) shall not be considered— 

‘‘(I) a meeting convened as a result of an ad-
ministrative hearing or judicial action; or 

‘‘(II) an administrative hearing or judicial ac-
tion for purposes of this paragraph. 

‘‘(E) EXCEPTION TO PROHIBITION ON ATTOR-
NEYS’ FEES AND RELATED COSTS.—Notwith-
standing subparagraph (D), an award of attor-
neys’ fees and related costs may be made to a 
parent who is the prevailing party and who was 
substantially justified in rejecting the settlement 
offer. 

‘‘(F) REDUCTION IN AMOUNT OF ATTORNEYS’ 
FEES.—Except as provided in subparagraph (G), 
whenever the court finds that— 

‘‘(i) the parent, or the parent’s attorney, dur-
ing the course of the action or proceeding, un-
reasonably protracted the final resolution of the 
controversy; 
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‘‘(ii) the amount of the attorneys’ fees other-

wise authorized to be awarded unreasonably ex-
ceeds the hourly rate prevailing in the commu-
nity for similar services by attorneys of reason-
ably comparable skill, reputation, and experi-
ence; 

‘‘(iii) the time spent and legal services fur-
nished were excessive considering the nature of 
the action or proceeding; or 

‘‘(iv) the attorney representing the parent did 
not provide to the local educational agency the 
appropriate information in the notice of the 
complaint described in subsection (b)(7)(A), 

the court shall reduce, accordingly, the amount 
of the attorneys’ fees awarded under this sec-
tion. 

‘‘(G) EXCEPTION TO REDUCTION IN AMOUNT OF 
ATTORNEYS’ FEES.—The provisions of subpara-
graph (F) shall not apply in any action or pro-
ceeding if the court finds that the State or local 
educational agency unreasonably protracted the 
final resolution of the action or proceeding or 
there was a violation of this section. 

‘‘(4) PARENTS REPRESENTING THEIR CHILDREN 
IN COURT.—Subject to subsection (m), and not-
withstanding any other provision of Federal law 
regarding attorney representation (including the 
Federal Rules of Civil Procedure), a parent of a 
child with a disability may represent the child 
in any action under this part in Federal or State 
court, without the assistance of an attorney. 

‘‘(j) MAINTENANCE OF CURRENT EDUCATIONAL 
PLACEMENT.—Except as provided in subsection 
(k)(4), during the pendency of any proceedings 
conducted pursuant to this section, unless the 
State or local educational agency and the par-
ents otherwise agree, the child shall remain in 
the then-current educational placement of such 
child, or, if applying for initial admission to a 
public school, shall, with the consent of the par-
ents, be placed in the public school program 
until all such proceedings have been completed. 

‘‘(k) PLACEMENT IN ALTERNATIVE EDU-
CATIONAL SETTING.— 

‘‘(1) AUTHORITY OF SCHOOL PERSONNEL.— 
‘‘(A) IN GENERAL.—School personnel under 

this section may order a change in the place-
ment of a child with a disability who violates a 
code of student conduct to an appropriate in-
terim alternative educational setting, another 
setting, or suspension, for not more than 10 
school days (to the extent such alternatives are 
applied to children without disabilities). 

‘‘(B) ADDITIONAL AUTHORITY.—If school per-
sonnel seek to order a change in placement that 
would exceed 10 school days and the behavior 
that gave rise to the violation of the school code 
is determined not to be a manifestation of the 
child’s disability pursuant to subparagraph (C), 
the relevant disciplinary procedures applicable 
to children without disabilities may be applied 
to the child in the same manner in which the 
procedures would be applied to children without 
disabilities, except as provided in section 
612(a)(1). 

‘‘(C) MANIFESTATION DETERMINATION.— 
‘‘(i) IN GENERAL.—Except as provided in sub-

paragraphs (A) and (D), within 10 school days 
of any decision to change the placement of a 
child with a disability because of a violation of 
a code of student conduct, the IEP Team shall 
review all relevant information in the student’s 
file, any information provided by the parents, 
and teacher observations, to determine— 

‘‘(I) if the conduct in question was the result 
of the child’s disability; or 

‘‘(II) if the conduct in question resulted from 
the failure to implement the IEP or to implement 
behavioral interventions as required by section 
614(d)(3)(B)(i). 

‘‘(ii) MANIFESTATION.—If the IEP Team deter-
mines that either subclause (I) or (II) of clause 
(i) is applicable for the child, the conduct shall 
be determined to be a manifestation of the 
child’s disability. 

‘‘(D) SPECIAL CIRCUMSTANCES.—In cases 
where a child— 

‘‘(i) carries or possesses a weapon to or at 
school, on school premises, or to or at a school 
function under the jurisdiction of a State or 
local educational agency; or 

‘‘(ii) knowingly possesses or uses illegal drugs, 
or sells or solicits the sale of a controlled sub-
stance, while at school or a school function 
under the jurisdiction of a State or local edu-
cational agency; or 

‘‘(iii) has committed serious bodily injury 
upon another person while at school or at a 
school function under the jurisdiction of a State 
or local educational agency, 

school personnel may remove a student to an in-
terim alternative educational setting for not 
more than 45 school days, without regard to 
whether the behavior is determined to be a man-
ifestation of the child’s disability. 

‘‘(E) NOTIFICATION.—Not later than the date 
on which the decision to take disciplinary ac-
tion is made, the local educational agency shall 
notify the parents of that decision, and of all 
procedural safeguards accorded under this sec-
tion. 

‘‘(F) SERVICES.—A child with a disability who 
is removed from the child’s current placement 
under subparagraph (B) or (D) shall— 

‘‘(i) continue to receive educational services 
pursuant to section 612(a)(1), so as to enable the 
child to continue to participate in the general 
education curriculum, although in another set-
ting, and to progress toward meeting the goals 
set out in the child’s IEP; and 

‘‘(ii) receive behavioral intervention services 
as described in section 614(d)(3)(B)(i), and a 
functional behavioral assessment (but only if 
the local educational agency did not conduct 
such an assessment before the violation oc-
curred), designed to address the behavior viola-
tion so that the violation does not recur. 

‘‘(2) DETERMINATION OF SETTING.—The alter-
native educational setting shall be determined 
by the IEP Team. 

‘‘(3) APPEAL.— 
‘‘(A) IN GENERAL.—The parent of a child with 

a disability who disagrees with any decision re-
garding disciplinary action, placement, or the 
manifestation determination under this sub-
section, or a local educational agency that be-
lieves that maintaining the current placement of 
the child is substantially likely to result in in-
jury to the child or to others, may request a 
hearing. 

‘‘(B) AUTHORITY OF HEARING OFFICER.— 
‘‘(i) IN GENERAL.—If a parent of a child with 

a disability disagrees with a decision as de-
scribed in subparagraph (A), the hearing officer 
may determine whether the decision regarding 
such action was appropriate. 

‘‘(ii) CHANGE OF PLACEMENT ORDER.—A hear-
ing officer under this section may order a 
change in placement of a child with a disability 
to an appropriate interim alternative edu-
cational setting for not more than 45 school 
days if the hearing officer determines that main-
taining the current placement of such child is 
substantially likely to result in injury to the 
child or to others. 

‘‘(4) PLACEMENT DURING APPEALS.—When a 
parent requests a hearing regarding a discipli-
nary procedure described in paragraph (1)(B) or 
challenges the interim alternative educational 
setting or manifestation determination— 

‘‘(A) the child shall remain in the interim al-
ternative educational setting pending the deci-
sion of the hearing officer or until the expira-
tion of the time period provided for in para-
graph (1)(B), whichever occurs first, unless the 
parent and the State or local educational agen-
cy agree otherwise; and 

‘‘(B) the State or local educational agency 
shall arrange for an expedited hearing, which 
shall occur within 20 school days of the date the 
hearing is requested. 

‘‘(5) PROTECTIONS FOR CHILDREN NOT YET ELI-
GIBLE FOR SPECIAL EDUCATION AND RELATED 
SERVICES.— 

‘‘(A) IN GENERAL.—A child who has not been 
determined to be eligible for special education 
and related services under this part and who 
has engaged in behavior that violates a code of 
student conduct, may assert any of the protec-
tions provided for in this part if the local edu-
cational agency had knowledge (as determined 
in accordance with this paragraph) that the 
child was a child with a disability before the be-
havior that precipitated the disciplinary action 
occurred. 

‘‘(B) BASIS OF KNOWLEDGE.—A local edu-
cational agency shall be deemed to have knowl-
edge that a child is a child with a disability if, 
before the behavior that precipitated the dis-
ciplinary action occurred— 

‘‘(i) the parent of the child has expressed con-
cern in writing (unless the parent is illiterate or 
has a disability that prevents compliance with 
the requirements contained in this clause) to 
personnel of the appropriate educational agency 
that the child is in need of special education 
and related services; 

‘‘(ii) the parent of the child has requested an 
evaluation of the child pursuant to section 614; 

‘‘(iii) the teacher of the child, or other per-
sonnel of the local educational agency, has ex-
pressed concern about a pattern of behavior 
demonstrated by the child, to the director of spe-
cial education of such agency or to other admin-
istrative personnel of the agency; or 

‘‘(iv) the child has engaged in a pattern of be-
havior that should have alerted personnel of the 
local educational agency that the child may be 
in need of special education and related serv-
ices. 

‘‘(C) EXCEPTION.—A local educational agency 
shall not be deemed to have knowledge that the 
child has a disability if the parent of the child 
has not agreed to allow an evaluation of the 
child pursuant to section 614. 

‘‘(D) CONDITIONS THAT APPLY IF NO BASIS OF 
KNOWLEDGE.— 

‘‘(i) IN GENERAL.—If a local educational agen-
cy does not have knowledge that a child is a 
child with a disability (in accordance with sub-
paragraph (B) or (C)) prior to taking discipli-
nary measures against the child, the child may 
be subjected to disciplinary measures applied to 
children without disabilities who engaged in 
comparable behaviors consistent with clause (ii). 

‘‘(ii) LIMITATIONS.—If a request is made for an 
evaluation of a child during the time period in 
which the child is subjected to disciplinary 
measures under paragraph (1), the evaluation 
shall be conducted in an expedited manner. If 
the child is determined to be a child with a dis-
ability, taking into consideration information 
from the evaluation conducted by the agency 
and information provided by the parents, the 
agency shall provide special education and re-
lated services in accordance with this part, ex-
cept that, pending the results of the evaluation, 
the child shall remain in the educational place-
ment determined by school authorities. 

‘‘(6) REFERRAL TO AND ACTION BY LAW EN-
FORCEMENT AND JUDICIAL AUTHORITIES.— 

‘‘(A) CONSTRUCTION.—Nothing in this part 
shall be construed to prohibit an agency from 
reporting a crime committed by a child with a 
disability to appropriate authorities or to pre-
vent State law enforcement and judicial au-
thorities from exercising their responsibilities 
with regard to the application of Federal and 
State law to crimes committed by a child with a 
disability. 

‘‘(B) TRANSMITTAL OF RECORDS.—An agency 
reporting a crime committed by a child with a 
disability shall ensure that copies of the special 
education and disciplinary records of the child 
are transmitted for consideration by the appro-
priate authorities to whom the agency reports 
the crime. 

‘‘(7) DEFINITIONS.—For purposes of this sub-
section, the following definitions apply: 

‘‘(A) CONTROLLED SUBSTANCE.—The term ‘con-
trolled substance’ means a drug or other sub-
stance identified under schedule I, II, III, IV, or 
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V in section 202(c) of the Controlled Substances 
Act (21 U.S.C. 812(c)). 

‘‘(B) ILLEGAL DRUG.—The term ‘illegal drug’ 
means a controlled substance but does not in-
clude a controlled substance that is legally pos-
sessed or used under the supervision of a li-
censed health-care professional or that is legally 
possessed or used under any other authority 
under that Act or under any other provision of 
Federal law. 

‘‘(C) WEAPON.—The term ‘weapon’ has the 
meaning given the term ‘dangerous weapon’ 
under section 930(g)(2) of title 18, United States 
Code. 

‘‘(D) SERIOUS BODILY INJURY.—The term ‘seri-
ous bodily injury’ has the meaning given the 
term ‘serious bodily injury’ under paragraph (3) 
of subsection (h) of section 1365 of title 18, 
United States Code. 

‘‘(l) RULE OF CONSTRUCTION.—Nothing in this 
title shall be construed to restrict or limit the 
rights, procedures, and remedies available under 
the Constitution, the Americans with Disabil-
ities Act of 1990, title V of the Rehabilitation Act 
of 1973, or other Federal laws protecting the 
rights of children with disabilities, except that 
before the filing of a civil action under such 
laws seeking relief that is also available under 
this part, the procedures under subsections (f) 
and (g) shall be exhausted to the same extent as 
would be required had the action been brought 
under this part. 

‘‘(m) TRANSFER OF PARENTAL RIGHTS AT AGE 
OF MAJORITY.— 

‘‘(1) IN GENERAL.—A State that receives 
amounts from a grant under this part may pro-
vide that, when a child with a disability reaches 
the age of majority under State law (except for 
a child with a disability who has been deter-
mined to be incompetent under State law)— 

‘‘(A) the public agency shall provide any no-
tice required by this section to both the indi-
vidual and the parents; 

‘‘(B) all other rights accorded to parents 
under this part transfer to the child; 

‘‘(C) the agency shall notify the individual 
and the parents of the transfer of rights; and 

‘‘(D) all rights accorded to parents under this 
part transfer to children who are incarcerated 
in an adult or juvenile Federal, State, or local 
correctional institution. 

‘‘(2) SPECIAL RULE.—If, under State law, a 
child with a disability who has reached the age 
of majority under State law, who has not been 
determined to be incompetent, but who is deter-
mined not to have the ability to provide in-
formed consent with respect to the educational 
program of the child, the State shall establish 
procedures for appointing the parent of the 
child, or if the parent is not available, another 
appropriate individual, to represent the edu-
cational interests of the child throughout the 
period of eligibility of the child under this part. 

‘‘(n) E-MAIL.—A parent of a child with a dis-
ability may elect to receive notices required 
under this section by e-mail communication, if 
the public agency makes such option available. 
‘‘SEC. 616. MONITORING, TECHNICAL ASSIST-

ANCE, AND ENFORCEMENT. 
‘‘(a) FEDERAL AND STATE MONITORING.— 
‘‘(1) IN GENERAL.—The Secretary shall— 
‘‘(A) monitor implementation of this Act 

through— 
‘‘(i) oversight of the States’ exercise of general 

supervision, as required in section 612(a)(11); 
and 

‘‘(ii) the system of indicators, described in 
subsection (b)(2); and 

‘‘(B) enforce this Act in accordance with sub-
section (c); and 

‘‘(C) require States to monitor implementation 
of this Act by local educational agencies and 
enforce this Act in accordance with paragraph 
(3) of this subsection and subsection (c). 

‘‘(2) FOCUSED MONITORING.—The primary 
focus of Federal and State monitoring activities 
described in paragraph (1) shall be on improving 
educational results and functional outcomes for 

all children with disabilities, while ensuring 
compliance with program requirements, with a 
particular emphasis on those requirements that 
are most closely related to improving edu-
cational results for children with disabilities. 

‘‘(3) MONITORING PRIORITIES.—The Secretary 
shall monitor, and shall require States to mon-
itor, the following priority areas: 

‘‘(A) Provision of a free appropriate public 
education in the least restrictive environment. 

‘‘(B) Provision of transition services, as de-
fined in section 602(33). 

‘‘(C) State exercise of general supervisory au-
thority, including the effective use of complaint 
resolution and mediation. 

‘‘(D) Overrepresentation of racial and ethnic 
groups in special education and related services, 
to the extent the overrepresentation is the result 
of inappropriate policies, procedures, and prac-
tices. 

‘‘(4) PERMISSIVE AREAS OF REVIEW.—The Sec-
retary may examine other relevant information 
and data, including data provided by States 
under section 618, and data from the State’s 
compliance plan under subsection (b)(2)(C). 

‘‘(b) INDICATORS.— 
‘‘(1) SYSTEM.—The Secretary shall implement 

and administer a system of required indicators 
as described in paragraph (2) that measures the 
progress of States in improving their perform-
ance under this Act. 

‘‘(2) INDICATORS.— 
‘‘(A) IN GENERAL.—Using the performance in-

dicators established by States under section 
612(a)(15), the Secretary shall review— 

‘‘(i) the performance of children with disabil-
ities in the State on assessments, including al-
ternate assessments, dropout rates, and gradua-
tion rates, which for purposes of this paragraph 
means the number and percentage of students 
with disabilities who graduate with a regular 
diploma within the number of years specified in 
a student’s IEP; and 

‘‘(ii) the performance of children with disabil-
ities in the State on assessments, including al-
ternate assessments, dropout rates, and gradua-
tion rates, as compared to the performance and 
rates for all children. 

‘‘(B) SECRETARY’S ASSESSMENT.—Based on 
that review and a review of the State’s compli-
ance plan under subparagraph (C), the Sec-
retary shall assess the State’s progress in im-
proving educational results for children with 
disabilities. 

‘‘(C) STATE COMPLIANCE PLAN.—Not later than 
1 year after the date of the enactment of the In-
dividuals with Disabilities Education Improve-
ment Act of 2003, each State shall have in place 
a compliance plan developed in collaboration 
with the Secretary. Each State’s compliance 
plan shall— 

‘‘(i) include benchmarks to measure contin-
uous progress on the priority areas described in 
subsection (a)(3); 

‘‘(ii) describe strategies the State will use to 
achieve the benchmarks; and 

‘‘(iii) be approved by the Secretary. 
‘‘(D) PUBLIC REPORTING AND PRIVACY.— 
‘‘(i) IN GENERAL.—After the Secretary ap-

proves a State’s compliance plan under subpara-
graph (C), the State shall use the benchmarks in 
the plan and the indicators described in this 
subsection to analyze the progress of each local 
educational agency in the State on those bench-
marks and indicators. 

‘‘(ii) REPORT.—The State shall report annu-
ally to the public on each local educational 
agency’s progress under clause (i), except where 
doing so would result in the disclosure of per-
sonally identifiable information about indi-
vidual children or where the available data is 
insufficient to yield statistically reliable infor-
mation. 

‘‘(3) DATA COLLECTION AND ANALYSIS.—The 
Secretary shall— 

‘‘(A) review the data collection and analysis 
capacity of States to ensure that data and infor-
mation determined necessary for implementation 

of this subsection is collected, analyzed, and ac-
curately reported to the Secretary; and 

‘‘(B) provide technical assistance to improve 
the capacity of States to meet these data collec-
tion requirements. 

‘‘(c) COMPLIANCE AND ENFORCEMENT.— 
‘‘(1) IN GENERAL.—The Secretary shall exam-

ine relevant State information and data annu-
ally, to determine whether the State is making 
satisfactory progress toward improving edu-
cational results for children with disabilities 
using the indicators described in subsection 
(b)(2)(A) and the benchmarks established in the 
State compliance plan under subsection 
(b)(2)(C), and is in compliance with the provi-
sions of this Act. 

‘‘(2) LACK OF SATISFACTORY PROGRESS BY A 
STATE.— 

‘‘(A) IN GENERAL.—If after examining data, as 
provided in subsection (b)(2) (A) and (C), the 
Secretary determines that a State failed to make 
satisfactory progress in meeting the indicators 
described in subsection (b)(2)(A) or has failed to 
meet the benchmarks described in subsection 
(b)(2)(C) for 2 consecutive years after the State 
has developed its compliance plan, the Secretary 
shall notify the State that the State has failed 
to make satisfactory progress, and shall take 1 
or more of the following actions: 

‘‘(i) Direct the use of State level funds for 
technical assistance, services, or other expendi-
tures to ensure that the State resolves the area 
or areas of unsatisfactory progress. 

‘‘(ii) Withhold not less than 20, but not more 
than 50, percent of the State’s funds for State 
administration and activities for the fiscal year 
under section 611(e), after providing the State 
the opportunity to show cause why the with-
holding should not occur, until the Secretary 
determines that sufficient progress has been 
made in improving educational results for chil-
dren with disabilities. 

‘‘(B) ADDITIONAL SECRETARIAL ACTION.—If, at 
the end of the 5th year after the Secretary has 
approved the compliance plan that the State has 
developed under subsection (b)(2)(C), the Sec-
retary determines that a State failed to meet the 
benchmarks in the State compliance plan and 
make satisfactory progress in improving edu-
cational results for children with disabilities 
pursuant to the indicators described in sub-
section (b)(2)(A), the Secretary shall take 1 or 
more of the following actions: 

‘‘(i) Seek to recover funds under section 452 of 
the General Education Provisions Act. 

‘‘(ii) After providing reasonable notice and an 
opportunity for a hearing to the State edu-
cational agency involved, withhold, in whole or 
in part, any further payments to the State 
under this part pursuant to subsection (c)(5). 

‘‘(iii) After providing reasonable notice and 
an opportunity for a hearing to the State edu-
cational agency involved, refer the matter for 
appropriate enforcement action, which may in-
clude referral to the Department of Justice. 

‘‘(iv) Pending the outcome of any hearing to 
withhold payments under clause (ii), the Sec-
retary may suspend payments to a recipient, 
suspend the authority of the recipient to obli-
gate Federal funds, or both, after such recipient 
has been given reasonable notice and an oppor-
tunity to show cause why future payments or 
authority to obligate Federal funds should not 
be suspended. 

‘‘(C) SUBSTANTIAL NONCOMPLIANCE.—Notwith-
standing subparagraph (B), at any time that the 
Secretary determines that a State is not in sub-
stantial compliance with any provision of this 
part or that there is a substantial failure to 
comply with any condition of a local agency’s 
or State agency’s eligibility under this part, the 
Secretary shall take 1 or more of the following 
actions: 

‘‘(i) Request that the State prepare a correc-
tive action plan or improvement plan if the Sec-
retary determines that the State should be able 
to correct the problem within 1 year. 

VerDate May 04 2004 00:33 May 13, 2004 Jkt 029060 PO 00000 Frm 00066 Fmt 4624 Sfmt 6333 E:\CR\FM\A12MY6.053 S12PT1



CONGRESSIONAL RECORD — SENATE S5307 May 12, 2004 
‘‘(ii) Identify the State as a high-risk grantee 

and impose special conditions on the State’s 
grant under this part. 

‘‘(iii) Require the State to enter into a compli-
ance agreement under section 457 of the General 
Education Provisions Act, if the Secretary has 
reason to believe that the State cannot correct 
the problem within 1 year. 

‘‘(iv) Recovery of funds under section 452 of 
the General Education Provisions Act. 

‘‘(v) After providing reasonable notice and an 
opportunity for a hearing to the State edu-
cational agency involved, withhold, in whole or 
in part, any further payments to the State 
under this part. 

‘‘(vi) After providing reasonable notice and an 
opportunity for a hearing to the State edu-
cational agency involved, refer the matter for 
appropriate enforcement action, which may in-
clude referral to the Department of Justice. 

‘‘(vii) Pending the outcome of any hearing to 
withhold payments under clause (v), the Sec-
retary may suspend payments to a recipient, 
suspend the authority of the recipient to obli-
gate Federal funds, or both, after such recipient 
has been given reasonable notice and an oppor-
tunity to show cause why future payments or 
authority to obligate Federal funds should not 
be suspended. 

‘‘(3) EGREGIOUS NONCOMPLIANCE.—At any 
time that the Secretary determines that a State 
is in egregious noncompliance or is willfully dis-
regarding the provisions of this Act, the Sec-
retary shall take such additional enforcement 
actions as the Secretary determines to be appro-
priate from among those actions specified in 
paragraph (2)(C), and, additionally, may impose 
1 or more of the following sanctions upon that 
State: 

‘‘(A) Institute a cease and desist action under 
section 456 of the General Education Provisions 
Act. 

‘‘(B) Refer the case to the Office of the In-
spector General. 

‘‘(4) REPORT TO CONGRESS.—The Secretary 
shall report to Congress within 30 days of taking 
enforcement action pursuant to paragraph (2) 
(B) or (C), or (3), on the specific action taken 
and the reasons why enforcement action was 
taken. 

‘‘(5) NATURE OF WITHHOLDING.—If the Sec-
retary withholds further payments under para-
graphs (2)(B)(ii) and (2)(C)(v), the Secretary 
may determine that such withholding will be 
limited to programs or projects, or portions 
thereof, affected by the failure, or that the State 
educational agency shall not make further pay-
ments under this part to specified local edu-
cational agencies or State agencies affected by 
the failure. Until the Secretary is satisfied that 
there is no longer any failure to make satisfac-
tory progress as specified in paragraph (2)(B), 
or to comply with the provisions of this part, as 
specified in paragraph (2)(C), payments to the 
State under this part shall be withheld in whole 
or in part, or payments by the State educational 
agency under this part shall be limited to local 
educational agencies and State agencies whose 
actions did not cause or were not involved in 
the failure, as the case may be. Any State edu-
cational agency, State agency, or local edu-
cational agency that has received notice under 
paragraph (2)(B) or (2)(C) shall, by means of a 
public notice, take such measures as may be 
necessary to bring the pendency of an action 
pursuant to this subsection to the attention of 
the public within the jurisdiction of such agen-
cy. 

‘‘(6) JUDICIAL REVIEW.— 
‘‘(A) IN GENERAL.—If any State is dissatisfied 

with the Secretary’s final action with respect to 
the eligibility of the State under section 612, 
such State may, not later than 60 days after no-
tice of such action, file with the United States 
court of appeals for the circuit in which such 
State is located a petition for review of that ac-
tion. A copy of the petition shall be forthwith 
transmitted by the clerk of the court to the Sec-

retary. The Secretary thereupon shall file in the 
court the record of the proceedings upon which 
the Secretary’s action was based, as provided in 
section 2112 of title 28, United States Code. 

‘‘(B) JURISDICTION; REVIEW BY UNITED STATES 
SUPREME COURT.—Upon the filing of such peti-
tion, the court shall have jurisdiction to affirm 
the action of the Secretary or to set it aside, in 
whole or in part. The judgment of the court 
shall be subject to review by the Supreme Court 
of the United States upon certiorari or certifi-
cation as provided in section 1254 of title 28, 
United States Code. 

‘‘(C) STANDARD OF REVIEW.—The findings of 
fact by the Secretary, if supported by substan-
tial evidence, shall be conclusive, but the court, 
for good cause shown, may remand the case to 
the Secretary to take further evidence, and the 
Secretary may thereupon make new or modified 
findings of fact and may modify the Secretary’s 
previous action, and shall file in the court the 
record of the further proceedings. Such new or 
modified findings of fact shall likewise be con-
clusive if supported by substantial evidence. 

‘‘(d) DIVIDED STATE AGENCY RESPONSI-
BILITY.—For purposes of this section, where re-
sponsibility for ensuring that the requirements 
of this part are met with respect to children 
with disabilities who are convicted as adults 
under State law and incarcerated in adult pris-
ons is assigned to a public agency other than 
the State educational agency pursuant to sec-
tion 612(a)(11)(C), the Secretary, in instances 
where the Secretary finds that the failure to 
comply substantially with the provisions of this 
part are related to a failure by the public agen-
cy, shall take appropriate corrective action to 
ensure compliance with this part, except that— 

‘‘(1) any reduction or withholding of pay-
ments to the State shall be proportionate to the 
total funds allotted under section 611 to the 
State as the number of eligible children with dis-
abilities in adult prisons under the supervision 
of the other public agency is proportionate to 
the number of eligible individuals with disabil-
ities in the State under the supervision of the 
State educational agency; and 

‘‘(2) any withholding of funds under para-
graph (1) shall be limited to the specific agency 
responsible for the failure to comply with this 
part. 

‘‘(e) STATE AND LOCAL MONITORING.— 
‘‘(1) IN GENERAL.—The State educational 

agency shall monitor and enforce implementa-
tion of this Act, implement a system of moni-
toring the benchmarks in the State’s compliance 
plan under subsection (b)(2)(C), and require 
local educational agencies to monitor and en-
force implementation of this Act. 

‘‘(2) ADDITIONAL ENFORCEMENT OPTIONS.—If a 
State educational agency determines that a 
local educational agency is not meeting the re-
quirements of this part, including the bench-
marks in the State’s compliance plan, the State 
educational agency shall prohibit the local edu-
cational agency from treating funds received 
under this part as local funds under section 
613(a)(2)(C) for any fiscal year. 
‘‘SEC. 617. ADMINISTRATION. 

‘‘(a) RESPONSIBILITIES OF SECRETARY.—The 
Secretary shall— 

‘‘(1) cooperate with, and (directly or by grant 
or contract) furnish technical assistance nec-
essary to, a State in matters relating to— 

‘‘(A) the education of children with disabil-
ities; and 

‘‘(B) carrying out this part; and 
‘‘(2) provide short-term training programs and 

institutes. 
‘‘(b) CONFIDENTIALITY.—The Secretary shall 

take appropriate action, in accordance with sec-
tion 444 of the General Education Provisions Act 
(20 U.S.C. 1232g), to assure the protection of the 
confidentiality of any personally identifiable 
data, information, and records collected or 
maintained by the Secretary and by State and 
local educational agencies pursuant to this part. 

‘‘(c) PERSONNEL.—The Secretary is authorized 
to hire qualified personnel necessary to carry 
out the Secretary’s duties under subsection (a) 
and under sections 618, 661, and 664, without re-
gard to the provisions of title 5, United States 
Code, relating to appointments in the competi-
tive service and without regard to chapter 51 
and subchapter III of chapter 53 of such title re-
lating to classification and general schedule pay 
rates, except that not more than 20 such per-
sonnel shall be employed at any 1 time. 

‘‘(d) MODEL FORMS.—Not later than the date 
that the Secretary publishes final regulations 
under this Act, to implement amendments made 
by the Individuals with Disabilities Education 
Improvement Act of 2003, the Secretary shall 
publish and disseminate widely to States, local 
educational agencies, and parent and commu-
nity training and information centers— 

‘‘(1) a model IEP form; 
‘‘(2) a model individualized family service 

plan (IFSP) form; 
‘‘(3) a model form of the notice of procedural 

safeguards described in section 615(d); and 
‘‘(4) a model form of the prior written notice 

described in section 615 (b)(3) and (c)(1) that is 
consistent with the requirements of this part 
and is sufficient to meet such requirements. 
‘‘SEC. 618. PROGRAM INFORMATION. 

‘‘(a) IN GENERAL.—Each State that receives 
assistance under this part, and the Secretary of 
the Interior, shall provide data each year to the 
Secretary of Education and the public on— 

‘‘(1)(A) the number and percentage of children 
with disabilities, by race, ethnicity, limited 
English proficiency status, gender, and dis-
ability category, who are receiving a free appro-
priate public education; 

‘‘(B) the number and percentage of children 
with disabilities, by race, gender, and ethnicity, 
who are receiving early intervention services; 

‘‘(C) the number and percentage of children 
with disabilities, by race, ethnicity, limited 
English proficiency status, gender, and dis-
ability category, who are participating in reg-
ular education; 

‘‘(D) the number and percentage of children 
with disabilities, by race, ethnicity, limited 
English proficiency status, gender, and dis-
ability category, who are in separate classes, 
separate schools or facilities, or public or private 
residential facilities; 

‘‘(E) the number and percentage of children 
with disabilities, by race, ethnicity, limited 
English proficiency status, gender, and dis-
ability category, who, for each year of age from 
age 14 through 21, stopped receiving special edu-
cation and related services because of program 
completion (including graduation with a regular 
secondary school diploma), or other reasons, 
and the reasons why those children stopped re-
ceiving special education and related services; 

‘‘(F) the number and percentage of children 
with disabilities, by race, gender, and ethnicity, 
who, from birth through age 2, stopped receiving 
early intervention services because of program 
completion or for other reasons; 

‘‘(G)(i) the number and percentage of children 
with disabilities, by race, ethnicity, limited 
English proficiency status, gender, and dis-
ability category, who are removed to an interim 
alternative educational setting under section 
615(k)(1); 

‘‘(ii) the acts or items precipitating those re-
movals; and 

‘‘(iii) the number of children with disabilities 
who are subject to long-term suspensions or ex-
pulsions; 

‘‘(H) the incidence and duration of discipli-
nary actions by race, ethnicity, limited English 
proficiency status, gender, and disability cat-
egory, of children with disabilities, including 
suspensions of 1 day or more; 

‘‘(I) the number and percentage of children 
with disabilities who are removed to alternative 
educational settings or expelled as compared to 
children without disabilities who are removed to 
alternative educational settings or expelled; 
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‘‘(J) the number of due process complaints 

filed under section 615 and the number of hear-
ings conducted; 

‘‘(K) the number of hearings requested under 
section 615(k) and the number of changes in 
placements ordered as a result of those hearings; 

‘‘(L) the number of hearings requested under 
section 615(k)(3)(B)(ii) and the number of 
changes in placements ordered as a result of 
those hearings; and 

‘‘(M) the number of mediations held and the 
number of settlement agreements reached 
through such mediations; 

‘‘(2) the number and percentage of infants 
and toddlers, by race, and ethnicity, who are at 
risk of having substantial developmental delays 
(as defined in section 632), and who are receiv-
ing early intervention services under part C; 
and 

‘‘(3) any other information that may be re-
quired by the Secretary. 

‘‘(b) DATA REPORTING.—The data described in 
subsection (a) shall be reported by each State at 
the school district and State level in a manner 
that does not result in the disclosure of data 
identifiable to individual children. 

‘‘(c) TECHNICAL ASSISTANCE.—The Secretary 
may provide technical assistance to States to en-
sure compliance with the data collection and re-
porting requirements under this Act. 

‘‘(d) DISPROPORTIONALITY.— 
‘‘(1) IN GENERAL.—Each State that receives as-

sistance under this part, and the Secretary of 
the Interior, shall provide for the collection and 
examination of data to determine if significant 
disproportionality based on race is occurring in 
the State with respect to— 

‘‘(A) the identification of children as children 
with disabilities, including the identification of 
children as children with disabilities in accord-
ance with a particular impairment described in 
section 602(3); 

‘‘(B) the placement in particular educational 
settings of such children; and 

‘‘(C) the incidence, duration, and type of dis-
ciplinary actions, including suspensions and ex-
pulsions. 

‘‘(2) REVIEW AND REVISION OF POLICIES, PRAC-
TICES, AND PROCEDURES.—In the case of a deter-
mination of significant disproportionality with 
respect to the identification of children as chil-
dren with disabilities, or the placement in par-
ticular educational settings of such children, in 
accordance with paragraph (1), the State or the 
Secretary of the Interior, as the case may be, 
shall provide for the review and, if appropriate, 
revision of the policies, procedures, and prac-
tices used in such identification or placement to 
ensure that such policies, procedures, and prac-
tices comply with the requirements of this Act. 
‘‘SEC. 619. PRESCHOOL GRANTS. 

‘‘(a) IN GENERAL.—The Secretary shall pro-
vide grants under this section to assist States to 
provide special education and related services, 
in accordance with this part— 

‘‘(1) to children with disabilities aged 3 
through 5, inclusive; and 

‘‘(2) at the State’s discretion, to 2-year-old 
children with disabilities who will turn 3 during 
the school year. 

‘‘(b) ELIGIBILITY.—A State shall be eligible for 
a grant under this section if such State— 

‘‘(1) is eligible under section 612 to receive a 
grant under this part; and 

‘‘(2) makes a free appropriate public edu-
cation available to all children with disabilities, 
aged 3 through 5, residing in the State. 

‘‘(c) ALLOCATIONS TO STATES.— 
‘‘(1) IN GENERAL.—The Secretary shall allo-

cate the amount made available to carry out 
this section for a fiscal year among the States in 
accordance with paragraph (2) or (3), as the 
case may be. 

‘‘(2) INCREASE IN FUNDS.—If the amount avail-
able for allocations to States under paragraph 
(1) is equal to or greater than the amount allo-
cated to the States under this section for the 

preceding fiscal year, those allocations shall be 
calculated as follows: 

‘‘(A) ALLOCATION.— 
‘‘(i) IN GENERAL.—Except as provided in sub-

paragraph (B), the Secretary shall— 
‘‘(I) allocate to each State the amount the 

State received under this section for fiscal year 
1997; 

‘‘(II) allocate 85 percent of any remaining 
funds to States on the basis of the States’ rel-
ative populations of children aged 3 through 5; 
and 

‘‘(III) allocate 15 percent of those remaining 
funds to States on the basis of the States’ rel-
ative populations of all children aged 3 through 
5 who are living in poverty. 

‘‘(ii) DATA.—For the purpose of making grants 
under this paragraph, the Secretary shall use 
the most recent population data, including data 
on children living in poverty, that are available 
and satisfactory to the Secretary. 

‘‘(B) LIMITATIONS.—Notwithstanding sub-
paragraph (A), allocations under this para-
graph shall be subject to the following: 

‘‘(i) PRECEDING YEARS.—No State’s allocation 
shall be less than its allocation under this sec-
tion for the preceding fiscal year. 

‘‘(ii) MINIMUM.—No State’s allocation shall be 
less than the greatest of— 

‘‘(I) the sum of— 
‘‘(aa) the amount the State received under 

this section for fiscal year 1997; and 
‘‘(bb) 1⁄3 of 1 percent of the amount by which 

the amount appropriated under subsection (j) 
for the fiscal year exceeds the amount appro-
priated for this section for fiscal year 1997; 

‘‘(II) the sum of— 
‘‘(aa) the amount the State received under 

this section for the preceding fiscal year; and 
‘‘(bb) that amount multiplied by the percent-

age by which the increase in the funds appro-
priated under this section from the preceding 
fiscal year exceeds 1.5 percent; or 

‘‘(III) the sum of— 
‘‘(aa) the amount the State received under 

this section for the preceding fiscal year; and 
‘‘(bb) that amount multiplied by 90 percent of 

the percentage increase in the amount appro-
priated under this section from the preceding 
fiscal year. 

‘‘(iii) MAXIMUM.—Notwithstanding clause (ii), 
no State’s allocation under this paragraph shall 
exceed the sum of— 

‘‘(I) the amount the State received under this 
section for the preceding fiscal year; and 

‘‘(II) that amount multiplied by the sum of 1.5 
percent and the percentage increase in the 
amount appropriated under this section from 
the preceding fiscal year. 

‘‘(C) RATABLE REDUCTIONS.—If the amount 
available for allocations under this paragraph is 
insufficient to pay those allocations in full, 
those allocations shall be ratably reduced, sub-
ject to subparagraph (B)(i). 

‘‘(3) DECREASE IN FUNDS.—If the amount 
available for allocations to States under para-
graph (1) is less than the amount allocated to 
the States under this section for the preceding 
fiscal year, those allocations shall be calculated 
as follows: 

‘‘(A) ALLOCATIONS.—If the amount available 
for allocations is greater than the amount allo-
cated to the States for fiscal year 1997, each 
State shall be allocated the sum of— 

‘‘(i) the amount the State received under this 
section for fiscal year 1997; and 

‘‘(ii) an amount that bears the same relation 
to any remaining funds as the increase the State 
received under this section for the preceding fis-
cal year over fiscal year 1997 bears to the total 
of all such increases for all States. 

‘‘(B) If the amount available for allocations 
under this paragraph is equal to or less than the 
amount allocated under this section to the 
States for fiscal year 1997, each State shall be 
allocated the amount the State received for that 
year, ratably reduced, if necessary. 

‘‘(d) RESERVATION FOR STATE ACTIVITIES.— 

‘‘(1) IN GENERAL.—Each State may reserve not 
more than the amount described in paragraph 
(2) for administration and other State-level ac-
tivities in accordance with subsections (e) and 
(f). 

‘‘(2) AMOUNT DESCRIBED.—For each fiscal 
year, the Secretary shall determine and report 
to the State educational agency an amount that 
is 25 percent of the amount the State received 
under this section for fiscal year 1997, cumula-
tively adjusted by the Secretary for each suc-
ceeding fiscal year by the lesser of— 

‘‘(A) the percentage increase, if any, from the 
preceding fiscal year in the State’s allocation 
under this section; or 

‘‘(B) the percentage increase, if any, from the 
preceding fiscal year in the Consumer Price 
Index For All Urban Consumers published by 
the Bureau of Labor Statistics of the Depart-
ment of Labor. 

‘‘(e) STATE ADMINISTRATION.— 
‘‘(1) IN GENERAL.—For the purpose of admin-

istering this section (including the coordination 
of activities under this part with, and providing 
technical assistance to, other programs that pro-
vide services to children with disabilities) a 
State may use not more than 20 percent of the 
maximum amount the State may reserve under 
subsection (d) for any fiscal year. 

‘‘(2) ADMINISTRATION OF PART C.—Funds de-
scribed in paragraph (1) may also be used for 
the administration of part C of this Act, if the 
State educational agency is the lead agency for 
the State under that part. 

‘‘(f) OTHER STATE-LEVEL ACTIVITIES.—Each 
State shall use any funds the State reserves 
under subsection (d) and does not use for ad-
ministration under subsection (e)— 

‘‘(1) for support services (including estab-
lishing and implementing the mediation process 
required by section 615(e)), which may benefit 
children with disabilities younger than 3 or 
older than 5 as long as those services also ben-
efit children with disabilities aged 3 through 5; 

‘‘(2) for direct services for children eligible for 
services under this section; 

‘‘(3) for activities at the State and local levels 
to meet the performance goals established by the 
State under section 612(a)(15); 

‘‘(4) to supplement other funds used to de-
velop and implement a statewide coordinated 
services system designed to improve results for 
children and families, including children with 
disabilities and their families, but not more than 
1 percent of the amount received by the State 
under this section for a fiscal year; or 

‘‘(5) to provide early intervention services 
(which shall include an educational component 
that promotes school readiness and incorporates 
pre-literacy, language, and numeracy skills) in 
accordance with part C to children with disabil-
ities who are eligible for services under this sec-
tion and who previously received services under 
part C until such children enter, or are eligible 
under State law to enter, kindergarten. 

‘‘(g) SUBGRANTS TO LOCAL EDUCATIONAL 
AGENCIES.— 

‘‘(1) SUBGRANTS REQUIRED.—Each State that 
receives a grant under this section for any fiscal 
year shall distribute all of the grant funds that 
the State does not reserve under subsection (d) 
to local educational agencies in the State that 
have established their eligibility under section 
613, as follows: 

‘‘(A) BASE PAYMENTS.—The State shall first 
award each local educational agency described 
in paragraph (1) the amount that agency would 
have received under this section for fiscal year 
1997 if the State had distributed 75 percent of its 
grant for that year under section 619(c)(3), as 
such section was then in effect. 

‘‘(B) ALLOCATION OF REMAINING FUNDS.—After 
making allocations under subparagraph (A), the 
State shall— 

‘‘(i) allocate 85 percent of any remaining 
funds to those local educational agencies on the 
basis of the relative numbers of children en-
rolled in public and private elementary schools 
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and secondary schools within the local edu-
cational agency’s jurisdiction; and 

‘‘(ii) allocate 15 percent of those remaining 
funds to those local educational agencies in ac-
cordance with their relative numbers of children 
living in poverty, as determined by the State 
educational agency. 

‘‘(2) REALLOCATION OF FUNDS.—If a State edu-
cational agency determines that a local edu-
cational agency is adequately providing a free 
appropriate public education to all children 
with disabilities aged 3 through 5 residing in the 
area served by that agency with State and local 
funds, the State educational agency may reallo-
cate any portion of the funds under this section 
that are not needed by that local educational 
agency to provide a free appropriate public edu-
cation to other local educational agencies in the 
State that are not adequately providing special 
education and related services to all children 
with disabilities aged 3 through 5 residing in the 
areas the other local educational agencies serve. 

‘‘(h) PART C INAPPLICABLE.—Part C of this 
Act does not apply to any child with a disability 
receiving a free appropriate public education, in 
accordance with this part, with funds received 
under this section. 

‘‘(i) DEFINITION.—For the purpose of this sec-
tion, the term ‘State’ means each of the 50 
States, the District of Columbia, and the Com-
monwealth of Puerto Rico. 

‘‘(j) AUTHORIZATION OF APPROPRIATIONS.— 
For the purpose of carrying out this section, 
there are authorized to be appropriated such 
sums as may be necessary. 
‘‘PART C—INFANTS AND TODDLERS WITH 

DISABILITIES 
‘‘SEC. 631. FINDINGS AND POLICY. 

‘‘(a) FINDINGS.—Congress finds that there is 
an urgent and substantial need— 

‘‘(1) to enhance the development of infants 
and toddlers with disabilities, to minimize their 
potential for developmental delay, and to recog-
nize the significant brain development which oc-
curs during a child’s first 3 years of life; 

‘‘(2) to reduce the educational costs to our so-
ciety, including our Nation’s schools, by mini-
mizing the need for special education and re-
lated services after infants and toddlers with 
disabilities reach school age; 

‘‘(3) to maximize the potential for individuals 
with disabilities to live independently in society; 

‘‘(4) to enhance the capacity of families to 
meet the special needs of their infants and tod-
dlers with disabilities; and 

‘‘(5) to enhance the capacity of State and 
local agencies and service providers to identify, 
evaluate, and meet the needs of all children, 
particularly minority, low-income, inner city, 
and rural children. 

‘‘(b) POLICY.—It is the policy of the United 
States to provide financial assistance to States— 

‘‘(1) to develop and implement a statewide, 
comprehensive, coordinated, multidisciplinary, 
interagency system that provides early interven-
tion services for infants and toddlers with dis-
abilities and their families; 

‘‘(2) to facilitate the coordination of payment 
for early intervention services from Federal, 
State, local, and private sources (including pub-
lic and private insurance coverage); 

‘‘(3) to enhance State capacity to provide high 
quality early intervention services and expand 
and improve existing early intervention services 
being provided to infants and toddlers with dis-
abilities and their families; and 

‘‘(4) to encourage States to expand opportuni-
ties for children under 3 years of age who would 
be at risk of having substantial developmental 
delay if they did not receive early intervention 
services. 
‘‘SEC. 632. DEFINITIONS. 

‘‘As used in this part: 
‘‘(1) AT-RISK INFANT OR TODDLER.—The term 

‘at-risk infant or toddler’ means an individual 
under 3 years of age who would be at risk of ex-
periencing a substantial developmental delay if 

early intervention services were not provided to 
the individual. 

‘‘(2) COUNCIL.—The term ‘council’ means a 
State interagency coordinating council estab-
lished under section 641. 

‘‘(3) DEVELOPMENTAL DELAY.—The term ‘de-
velopmental delay’, when used with respect to 
an individual residing in a State, has the mean-
ing given such term by the State under section 
635(a)(1). 

‘‘(4) EARLY INTERVENTION SERVICES.—The 
term ‘early intervention services’ means develop-
mental services that— 

‘‘(A) are provided under public supervision; 
‘‘(B) are provided at no cost except where 

Federal or State law provides for a system of 
payments by families, including a schedule of 
sliding fees; 

‘‘(C) are designed to meet the developmental 
needs of an infant or toddler with a disability in 
any 1 or more of the following areas: 

‘‘(i) physical development; 
‘‘(ii) cognitive development; 
‘‘(iii) communication development; 
‘‘(iv) social or emotional development; or 
‘‘(v) adaptive development; 
‘‘(D) meet the standards of the State in which 

the services are provided, including the require-
ments of this part; 

‘‘(E) include— 
‘‘(i) family training, counseling, and home 

visits; 
‘‘(ii) special instruction; 
‘‘(iii) speech-language pathology and audi-

ology services, and sign language and cued lan-
guage services; 

‘‘(iv) occupational therapy; 
‘‘(v) physical therapy; 
‘‘(vi) psychological services; 
‘‘(vii) service coordination services; 
‘‘(viii) medical services only for diagnostic or 

evaluation purposes; 
‘‘(ix) early identification, screening, and as-

sessment services; 
‘‘(x) health services necessary to enable the 

infant or toddler to benefit from the other early 
intervention services; 

‘‘(xi) social work services; 
‘‘(xii) vision services; 
‘‘(xiii) assistive technology devices and assist-

ive technology services; and 
‘‘(xiv) transportation and related costs that 

are necessary to enable an infant or toddler and 
the infant’s or toddler’s family to receive an-
other service described in this paragraph; 

‘‘(F) are provided by qualified personnel, in-
cluding— 

‘‘(i) special educators; 
‘‘(ii) speech-language pathologists and audiol-

ogists; 
‘‘(iii) teachers of the deaf; 
‘‘(iv) occupational therapists; 
‘‘(v) physical therapists; 
‘‘(vi) psychologists; 
‘‘(vii) social workers; 
‘‘(viii) nurses; 
‘‘(ix) nutritionists; 
‘‘(x) family therapists; 
‘‘(xi) orientation and mobility specialists; 
‘‘(xii) vision specialists, including 

opthamologists and optometrists; and 
‘‘(xiii) pediatricians and other physicians; 
‘‘(G) to the maximum extent appropriate, are 

provided in natural environments, including the 
home, and community settings in which children 
without disabilities participate; and 

‘‘(H) are provided in conformity with an indi-
vidualized family service plan adopted in ac-
cordance with section 636. 

‘‘(5) INFANT OR TODDLER WITH A DISABILITY.— 
The term ‘infant or toddler with a disability’— 

‘‘(A) means an individual under 3 years of age 
who needs early intervention services because 
the individual— 

‘‘(i) is experiencing developmental delays, as 
measured by appropriate diagnostic instruments 
and procedures in 1 or more of the areas of cog-
nitive development, physical development, com-

munication development, social or emotional de-
velopment, and adaptive development; or 

‘‘(ii) has a diagnosed physical or mental con-
dition which has a high probability of resulting 
in developmental delay; and 

‘‘(B) may also include, at a State’s discre-
tion— 

‘‘(i) at-risk infants and toddlers; and 
‘‘(ii) children with disabilities who are eligible 

for services under section 619 and who pre-
viously received services under this part until 
such children enter, or are eligible under State 
law to enter, kindergarten. 
‘‘SEC. 633. GENERAL AUTHORITY. 

‘‘The Secretary shall, in accordance with this 
part, make grants to States (from their allot-
ments under section 643) to assist each State to 
maintain and implement a statewide, com-
prehensive, coordinated, multidisciplinary, 
interagency system to provide early intervention 
services for infants and toddlers with disabilities 
and their families. 
‘‘SEC. 634. ELIGIBILITY. 

‘‘In order to be eligible for a grant under sec-
tion 633, a State shall demonstrate to the Sec-
retary that the State— 

‘‘(1) has adopted a policy that appropriate 
early intervention services are available to all 
infants and toddlers with disabilities in the 
State and their families, including Indian in-
fants and toddlers with disabilities and their 
families residing on a reservation geographically 
located in the State; and 

‘‘(2) has in effect a statewide system that 
meets the requirements of section 635. 
‘‘SEC. 635. REQUIREMENTS FOR STATEWIDE SYS-

TEM. 
‘‘(a) IN GENERAL.—A statewide system de-

scribed in section 633 shall include, at a min-
imum, the following components: 

‘‘(1) A definition of the term ‘developmental 
delay’ that— 

‘‘(A) will be used by the State in carrying out 
programs under this part; and 

‘‘(B) covers, at a minimum, all infants and 
toddlers with— 

‘‘(i) a developmental delay of 35 percent or 
more in 1 of the developmental areas described 
in section 632(5)(A)(i); or 

‘‘(ii) a developmental delay of 25 percent or 
more in 2 or more of the developmental areas de-
scribed in section 632(5)(A)(i). 

‘‘(2) A State policy that is in effect and that 
ensures that appropriate early intervention 
services are available to all infants and toddlers 
with disabilities and their families, including In-
dian infants and toddlers and their families re-
siding on a reservation geographically located 
in the State. 

‘‘(3) A timely, comprehensive, multidisci-
plinary evaluation of the functioning of each 
infant or toddler with a disability in the State, 
and a family-directed identification of the needs 
of each family of such an infant or toddler, to 
appropriately assist in the development of the 
infant or toddler. 

‘‘(4) For each infant or toddler with a dis-
ability in the State, an individualized family 
service plan in accordance with section 636, in-
cluding service coordination services in accord-
ance with such service plan. 

‘‘(5) A comprehensive child find system, con-
sistent with part B, including a system for mak-
ing referrals to service providers that includes 
timelines and provides for participation by pri-
mary referral sources. 

‘‘(6) A public awareness program focusing on 
early identification of infants and toddlers with 
disabilities, including the preparation and dis-
semination by the lead agency designated or es-
tablished under paragraph (10) to all primary 
referral sources, especially hospitals and physi-
cians, of information for parents on the avail-
ability of early intervention services, and proce-
dures for determining the extent to which such 
sources disseminate such information to parents 
of infants and toddlers. 
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‘‘(7) A central directory that includes informa-

tion on early intervention services, resources, 
and experts available in the State and research 
and demonstration projects being conducted in 
the State. 

‘‘(8) A comprehensive system of personnel de-
velopment, including the training of paraprofes-
sionals and the training of primary referral 
sources with respect to the basic components of 
early intervention services available in the 
State, which comprehensive system may in-
clude— 

‘‘(A) implementing innovative strategies and 
activities for the recruitment and retention of 
early education service providers; 

‘‘(B) promoting the preparation of early inter-
vention providers who are fully and appro-
priately qualified to provide early intervention 
services under this part; 

‘‘(C) training personnel to work in rural and 
inner-city areas; and 

‘‘(D) training personnel to coordinate transi-
tion services for infants and toddlers served 
under this part from an early intervention pro-
gram under this part to preschool or other ap-
propriate services. 

‘‘(9) Policies and procedures relating to the es-
tablishment and maintenance of standards to 
ensure that personnel necessary to carry out 
this part are appropriately and adequately pre-
pared and trained, including the establishment 
and maintenance of standards which are con-
sistent with any State-approved or recognized 
certification, licensing, registration, or other 
comparable requirements which apply to the 
area in which such personnel are providing 
early intervention services, except that nothing 
in this part (including this paragraph) shall be 
construed to prohibit the use of paraprofes-
sionals and assistants who are appropriately 
trained in accordance with State law, regula-
tion, or written policy, to assist in the provision 
of early intervention services under this part to 
infants and toddlers with disabilities. 

‘‘(10) A single line of responsibility in a lead 
agency designated or established by the Gov-
ernor for carrying out— 

‘‘(A) the general administration and super-
vision of programs and activities receiving as-
sistance under section 633, and the monitoring 
of programs and activities used by the State to 
carry out this part, whether or not such pro-
grams or activities are receiving assistance made 
available under section 633, to ensure that the 
State complies with this part; 

‘‘(B) the identification and coordination of all 
available resources within the State from Fed-
eral, State, local, and private sources; 

‘‘(C) the assignment of financial responsibility 
in accordance with section 637(a)(2) to the ap-
propriate agencies; 

‘‘(D) the development of procedures to ensure 
that services are provided to infants and tod-
dlers with disabilities and their families under 
this part in a timely manner pending the resolu-
tion of any disputes among public agencies or 
service providers; 

‘‘(E) the resolution of intra- and interagency 
disputes; and 

‘‘(F) the entry into formal interagency agree-
ments that define the financial responsibility of 
each agency for paying for early intervention 
services (consistent with State law) and proce-
dures for resolving disputes and that include all 
additional components necessary to ensure 
meaningful cooperation and coordination. 

‘‘(11) A policy pertaining to the contracting or 
making of other arrangements with service pro-
viders to provide early intervention services in 
the State, consistent with the provisions of this 
part, including the contents of the application 
used and the conditions of the contract or other 
arrangements. 

‘‘(12) A procedure for securing timely reim-
bursements of funds used under this part in ac-
cordance with section 640(a). 

‘‘(13) Procedural safeguards with respect to 
programs under this part, as required by section 
639. 

‘‘(14) A system for compiling data requested by 
the Secretary under section 618 that relates to 
this part. 

‘‘(15) A State interagency coordinating coun-
cil that meets the requirements of section 641. 

‘‘(16) Policies and procedures to ensure that, 
consistent with section 636(d)(5) to the maximum 
extent appropriate, early intervention services 
are provided in natural environments unless a 
specific outcome cannot be met satisfactorily for 
the infant or toddler in a natural environment. 

‘‘(b) FLEXIBILITY TO SERVE CHILDREN 3 YEARS 
OF AGE TO UNDER 6 YEARS OF AGE.— 

‘‘(1) IN GENERAL.—A statewide system de-
scribed in section 633 may include a State pol-
icy, developed and implemented jointly by the 
lead agency and the State educational agency, 
under which parents of children with disabil-
ities who are eligible for services under section 
619 and previously received services under this 
part, may choose the continuation of early 
intervention services (which shall include an 
educational component that promotes school 
readiness and incorporates preliteracy, lan-
guage, and numeracy skills) for such children 
under this part until such children enter, or are 
eligible under State law to enter, kindergarten. 

‘‘(2) REQUIREMENTS.—If a statewide system 
includes a State policy described in paragraph 
(1), the statewide system shall ensure— 

‘‘(A) that parents of infants or toddlers with 
disabilities (as defined in section 632(5)(A)) pro-
vide informed written consent to the State, be-
fore such infants and toddlers reach 3 years of 
age, as to whether such parents intend to 
choose the continuation of early intervention 
services pursuant to this subsection for such in-
fants or toddlers; 

‘‘(B) that the State policy will not affect the 
right of any child served pursuant to this sub-
section to instead receive a free appropriate 
public education under part B; 

‘‘(C) that parents of children served pursuant 
to this subsection are provided with annual no-
tice— 

‘‘(i) of such parents’ right to elect services 
pursuant to this subsection or under part B; 
and 

‘‘(ii) fully explaining the differences between 
receiving services pursuant to this subsection 
and receiving services under part B, including— 

‘‘(I) the types of services available under both 
provisions; 

‘‘(II) applicable procedural safeguards under 
both provisions, including due-process protec-
tions and mediation or other dispute resolution 
options; and 

‘‘(III) the possible costs, if any (including any 
fees to be charged to families as described in sec-
tion 632(4)(B)) to parents under both provisions; 

‘‘(D) that the conference under section 
637(a)(9)(A)(ii)(II), the review under section 
637(a)(9)(B), and the establishment of a transi-
tion plan under section 637(a)(9)(C) occur not 
less than 90 days (and at the discretion of the 
parties to the conference, not more than 9 
months) before each of the following: 

‘‘(i) the time the child will first be eligible for 
services under part B, including under section 
619; and 

‘‘(ii) if the child is receiving services in ac-
cordance with this subsection, the time the child 
will no longer receive those services; 

‘‘(E) the continuance of all early intervention 
services outlined in the child’s individualized 
family service plan under section 636 while any 
eligibility determination is being made for serv-
ices under this subsection; 

‘‘(F) that services provided pursuant to this 
subsection include an educational component 
that promotes school readiness and incorporates 
preliteracy, language, and numeracy skills and 
are provided in accordance with an individual-
ized family service plan under section 636; and 

‘‘(G) the referral for evaluation for early 
intervention services of a child below the age of 
3 who experiences a substantiated case of expo-
sure to violence or trauma. 

‘‘(3) REPORTING REQUIREMENT.—If a statewide 
system includes a State policy described in para-
graph (1), the State shall submit to the Sec-
retary, in the State’s report under section 
637(b)(4)(A), a report on— 

‘‘(A) the percentage of children with disabil-
ities who are eligible for services under section 
619 but whose parents choose for such children 
to continue to receive early intervention services 
under this part; and 

‘‘(B) the number of children who are eligible 
for services under section 619 who instead con-
tinue to receive early intervention services 
under this part. 

‘‘(4) RULE OF CONSTRUCTION.—Nothing in this 
subsection shall be construed to require a pro-
vider of services under this part to provide a 
child served under this part with a free appro-
priate public education. 

‘‘(5) AVAILABLE FUNDS.—If a statewide system 
includes a State policy described in paragraph 
(1), the policy shall describe the funds (includ-
ing an identification as Federal, State, or local 
funds) that will be used to ensure that the op-
tion described in paragraph (1) is available to 
eligible children and families who provide the 
consent described in paragraph (2)(A), including 
fees to be charged to families as described in sec-
tion 632(4)(B). 
‘‘SEC. 636. INDIVIDUALIZED FAMILY SERVICE 

PLAN. 
‘‘(a) ASSESSMENT AND PROGRAM DEVELOP-

MENT.—A statewide system described in section 
633 shall provide, at a minimum, for each infant 
or toddler with a disability, and the infant’s or 
toddler’s family, to receive— 

‘‘(1) a multidisciplinary assessment of the 
unique strengths and needs of the infant or tod-
dler and the identification of services appro-
priate to meet such needs; 

‘‘(2) a family-directed assessment of the re-
sources, priorities, and concerns of the family 
and the identification of the supports and serv-
ices necessary to enhance the family’s capacity 
to meet the developmental needs of the infant or 
toddler; and 

‘‘(3) a written individualized family service 
plan developed by a multidisciplinary team, in-
cluding the parents, as required by subsection 
(e), including a description of the appropriate 
transition services for the child. 

‘‘(b) PERIODIC REVIEW.—The individualized 
family service plan shall be evaluated once a 
year and the family shall be provided a review 
of the plan at 6-month intervals (or more often 
where appropriate based on infant or toddler 
and family needs). 

‘‘(c) PROMPTNESS AFTER ASSESSMENT.—The 
individualized family service plan shall be devel-
oped within a reasonable time after the assess-
ment required by subsection (a)(1) is completed. 
With the parents’ consent, early intervention 
services may commence prior to the completion 
of the assessment. 

‘‘(d) CONTENT OF PLAN.—The individualized 
family service plan shall be in writing and con-
tain— 

‘‘(1) a statement of the infant’s or toddler’s 
present levels of physical development, cognitive 
development, communication development, so-
cial or emotional development, and adaptive de-
velopment, based on objective criteria; 

‘‘(2) a statement of the family’s resources, pri-
orities, and concerns relating to enhancing the 
development of the family’s infant or toddler 
with a disability; 

‘‘(3) a statement of the measurable outcomes 
expected to be achieved for the infant or toddler 
and the family, including, as appropriate, 
preliteracy and language skills, and the criteria, 
procedures, and timelines used to determine the 
degree to which progress toward achieving the 
outcomes is being made and whether modifica-
tions or revisions of the outcomes or services are 
necessary; 

‘‘(4) a statement of specific early intervention 
services necessary to meet the unique needs of 
the infant or toddler and the family, including 
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the frequency, intensity, and method of deliv-
ering services; 

‘‘(5) a statement of the natural environments 
in which early intervention services will appro-
priately be provided, including a justification of 
the extent, if any, to which the services will not 
be provided in a natural environment; 

‘‘(6) the projected dates for initiation of serv-
ices and the anticipated length, duration, and 
frequency of the services; 

‘‘(7) the identification of the service coordi-
nator from the profession most immediately rel-
evant to the infant’s or toddler’s or family’s 
needs (or who is otherwise qualified to carry out 
all applicable responsibilities under this part) 
who will be responsible for the implementation 
of the plan and coordination with other agen-
cies and persons, including transition services; 
and 

‘‘(8) the steps to be taken to support the tran-
sition of the toddler with a disability to pre-
school or other appropriate services. 

‘‘(e) PARENTAL CONSENT.—The contents of the 
individualized family service plan shall be fully 
explained to the parents and informed written 
consent from the parents shall be obtained prior 
to the provision of early intervention services 
described in such plan. If the parents do not 
provide consent with respect to a particular 
early intervention service, then only the early 
intervention services to which consent is ob-
tained shall be provided. 
‘‘SEC. 637. STATE APPLICATION AND ASSUR-

ANCES. 
‘‘(a) APPLICATION.—A State desiring to receive 

a grant under section 633 shall submit an appli-
cation to the Secretary at such time and in such 
manner as the Secretary may reasonably re-
quire. The application shall contain— 

‘‘(1) a designation of the lead agency in the 
State that will be responsible for the administra-
tion of funds provided under section 633; 

‘‘(2) a certification to the Secretary that the 
arrangements to establish financial responsi-
bility for services provided under this part pur-
suant to section 640(b) are current as of the date 
of submission of the certification; 

‘‘(3) information demonstrating eligibility of 
the State under section 634, including— 

‘‘(A) information demonstrating to the Sec-
retary’s satisfaction that the State has in effect 
the statewide system required by section 633; 
and 

‘‘(B) a description of services to be provided to 
infants and toddlers with disabilities and their 
families through the system; 

‘‘(4) if the State provides services to at-risk in-
fants and toddlers through the system, a de-
scription of such services; 

‘‘(5) a description of the uses for which funds 
will be expended in accordance with this part; 

‘‘(6) a description of the State policies and 
procedures that require the referral for evalua-
tion for early intervention services of a child 
under the age of 3 who— 

‘‘(A) is involved in a substantiated case of 
child abuse or neglect; or 

‘‘(B) is identified as affected by illegal sub-
stance abuse, or withdrawal symptoms resulting 
from prenatal drug exposure; 

‘‘(7) a description of the procedure used to en-
sure that resources are made available under 
this part for all geographic areas within the 
State; 

‘‘(8) a description of State policies and proce-
dures that ensure that, prior to the adoption by 
the State of any other policy or procedure nec-
essary to meet the requirements of this part, 
there are public hearings, adequate notice of the 
hearings, and an opportunity for comment 
available to the general public, including indi-
viduals with disabilities and parents of infants 
and toddlers with disabilities; 

‘‘(9) a description of the policies and proce-
dures to be used— 

‘‘(A) to ensure a smooth transition for toddlers 
receiving early intervention services under this 
part (and children receiving those services 

under section 635(b)) to preschool, other appro-
priate services, or exiting the program, including 
a description of how— 

‘‘(i) the families of such toddlers and children 
will be included in the transition plans required 
by subparagraph (C); and 

‘‘(ii) the lead agency designated or established 
under section 635(a)(10) will— 

‘‘(I) notify the local educational agency for 
the area in which such a child resides that the 
child will shortly reach the age of eligibility for 
preschool services under part B, as determined 
in accordance with State law; 

‘‘(II) in the case of a child who may be eligible 
for such preschool services, with the approval of 
the family of the child, convene a conference 
among the lead agency, the family, and the 
local educational agency at least 90 days (and 
at the discretion of all such parties, not more 
than 9 months) before the child is eligible for the 
preschool services, to discuss any such services 
that the child may receive; and 

‘‘(III) in the case of a child who may not be 
eligible for such preschool services, with the ap-
proval of the family, make reasonable efforts to 
convene a conference among the lead agency, 
the family, and providers of other appropriate 
services for children who are not eligible for pre-
school services under part B, to discuss the ap-
propriate services that the child may receive; 

‘‘(B) to review the child’s program options for 
the period from the child’s third birthday 
through the remainder of the school year; and 

‘‘(C) to establish a transition plan, including, 
as appropriate, steps to exit from the program; 
and 

‘‘(10) such other information and assurances 
as the Secretary may reasonably require. 

‘‘(b) ASSURANCES.—The application described 
in subsection (a)— 

‘‘(1) shall provide satisfactory assurance that 
Federal funds made available under section 643 
to the State will be expended in accordance with 
this part; 

‘‘(2) shall contain an assurance that the State 
will comply with the requirements of section 640; 

‘‘(3) shall provide satisfactory assurance that 
the control of funds provided under section 643, 
and title to property derived from those funds, 
will be in a public agency for the uses and pur-
poses provided in this part and that a public 
agency will administer such funds and property; 

‘‘(4) shall provide for— 
‘‘(A) making such reports in such form and 

containing such information as the Secretary 
may require to carry out the Secretary’s func-
tions under this part; and 

‘‘(B) keeping such reports and affording such 
access to the reports as the Secretary may find 
necessary to ensure the correctness and 
verification of the reports and proper disburse-
ment of Federal funds under this part; 

‘‘(5) provide satisfactory assurance that Fed-
eral funds made available under section 643 to 
the State— 

‘‘(A) will not be commingled with State funds; 
and 

‘‘(B) will be used so as to supplement the level 
of State and local funds expended for infants 
and toddlers with disabilities and their families 
and in no case to supplant those State and local 
funds; 

‘‘(6) shall provide satisfactory assurance that 
such fiscal control and fund accounting proce-
dures will be adopted as may be necessary to en-
sure proper disbursement of, and accounting 
for, Federal funds paid under section 643 to the 
State; 

‘‘(7) shall provide satisfactory assurance that 
policies and procedures have been adopted to 
ensure meaningful involvement of underserved 
groups, including minority, low-income, and 
rural families, in the planning and implementa-
tion of all the requirements of this part; and 

‘‘(8) shall contain such other information and 
assurances as the Secretary may reasonably re-
quire by regulation. 

‘‘(c) STANDARD FOR DISAPPROVAL OF APPLICA-
TION.—The Secretary may not disapprove such 

an application unless the Secretary determines, 
after notice and opportunity for a hearing, that 
the application fails to comply with the require-
ments of this section. 

‘‘(d) SUBSEQUENT STATE APPLICATION.—If a 
State has on file with the Secretary a policy, 
procedure, or assurance that demonstrates that 
the State meets a requirement of this section, in-
cluding any policy or procedure filed under part 
C, as in effect before the date of enactment of 
the Individuals with Disabilities Education Im-
provement Act of 2003, the Secretary shall con-
sider the State to have met the requirement for 
purposes of receiving a grant under this part. 

‘‘(e) MODIFICATION OF APPLICATION.—An ap-
plication submitted by a State in accordance 
with this section shall remain in effect until the 
State submits to the Secretary such modifica-
tions as the State determines necessary. This 
section shall apply to a modification of an ap-
plication to the same extent and in the same 
manner as this section applies to the original 
application. 

‘‘(f) MODIFICATIONS REQUIRED BY THE SEC-
RETARY.—The Secretary may require a State to 
modify its application under this section, but 
only to the extent necessary to ensure the 
State’s compliance with this part, if— 

‘‘(1) an amendment is made to this Act, or a 
Federal regulation issued under this Act; 

‘‘(2) a new interpretation of this Act is made 
by a Federal court or the State’s highest court; 
or 

‘‘(3) an official finding of noncompliance with 
Federal law or regulations is made with respect 
to the State. 
‘‘SEC. 638. USES OF FUNDS. 

‘‘In addition to using funds provided under 
section 633 to maintain and implement the state-
wide system required by such section, a State 
may use such funds— 

‘‘(1) for direct early intervention services for 
infants and toddlers with disabilities, and their 
families, under this part that are not otherwise 
funded through other public or private sources; 

‘‘(2) to expand and improve on services for in-
fants and toddlers and their families under this 
part that are otherwise available; 

‘‘(3) to provide a free appropriate public edu-
cation, in accordance with part B, to children 
with disabilities from their third birthday to the 
beginning of the following school year; 

‘‘(4) with the written consent of the parents, 
to continue to provide early intervention serv-
ices under this part to children with disabilities 
from their 3rd birthday to the beginning of the 
following school year, in lieu of a free appro-
priate public education provided in accordance 
with part B; and 

‘‘(5) in any State that does not provide serv-
ices for at-risk infants and toddlers under sec-
tion 637(a)(4), to strengthen the statewide sys-
tem by initiating, expanding, or improving col-
laborative efforts related to at-risk infants and 
toddlers, including establishing linkages with 
appropriate public or private community-based 
organizations, services, and personnel for the 
purposes of— 

‘‘(A) identifying and evaluating at-risk in-
fants and toddlers; 

‘‘(B) making referrals of the infants and tod-
dlers identified and evaluated under subpara-
graph (A); and 

‘‘(C) conducting periodic follow-up on each 
such referral to determine if the status of the in-
fant or toddler involved has changed with re-
spect to the eligibility of the infant or toddler 
for services under this part. 
‘‘SEC. 639. PROCEDURAL SAFEGUARDS. 

‘‘(a) MINIMUM PROCEDURES.—The procedural 
safeguards required to be included in a state-
wide system under section 635(a)(13) shall pro-
vide, at a minimum, the following: 

‘‘(1) The timely administrative resolution of 
complaints by parents. Any party aggrieved by 
the findings and decision regarding an adminis-
trative complaint shall have the right to bring a 
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civil action with respect to the complaint in any 
State court of competent jurisdiction or in a dis-
trict court of the United States without regard 
to the amount in controversy. In any action 
brought under this paragraph, the court shall 
receive the records of the administrative pro-
ceedings, shall hear additional evidence at the 
request of a party, and, basing its decision on 
the preponderance of the evidence, shall grant 
such relief as the court determines is appro-
priate. 

‘‘(2) The right to confidentiality of personally 
identifiable information, including the right of 
parents to written notice of and written consent 
to the exchange of such information among 
agencies consistent with Federal and State law. 

‘‘(3) The right of the parents to determine 
whether they, their infant or toddler, or other 
family members will accept or decline any early 
intervention service under this part in accord-
ance with State law without jeopardizing other 
early intervention services under this part. 

‘‘(4) The opportunity for parents to examine 
records relating to assessment, screening, eligi-
bility determinations, and the development and 
implementation of the individualized family 
service plan. 

‘‘(5) Procedures to protect the rights of the in-
fant or toddler whenever the parents of the in-
fant or toddler are not known or cannot be 
found or the infant or toddler is a ward of the 
State, including the assignment of an individual 
(who shall not be an employee of the State lead 
agency, or other State agency, and who shall 
not be any person, or any employee of a person, 
providing early intervention services to the in-
fant or toddler or any family member of the in-
fant or toddler) to act as a surrogate for the 
parents. 

‘‘(6) Written prior notice to the parents of the 
infant or toddler with a disability whenever the 
State agency or service provider proposes to ini-
tiate or change, or refuses to initiate or change, 
the identification, evaluation, or placement of 
the infant or toddler with a disability, or the 
provision of appropriate early intervention serv-
ices to the infant or toddler. 

‘‘(7) Procedures designed to ensure that the 
notice required by paragraph (6) fully informs 
the parents, in the parents’ native language, 
unless it clearly is not feasible to do so, of all 
procedures available pursuant to this section. 

‘‘(8) The right of parents to use mediation in 
accordance with section 615, except that— 

‘‘(A) any reference in the section to a State 
educational agency shall be considered to be a 
reference to a State’s lead agency established or 
designated under section 635(a)(10); 

‘‘(B) any reference in the section to a local 
educational agency shall be considered to be a 
reference to a local service provider or the 
State’s lead agency under this part, as the case 
may be; and 

‘‘(C) any reference in the section to the provi-
sion of free appropriate public education to chil-
dren with disabilities shall be considered to be a 
reference to the provision of appropriate early 
intervention services to infants and toddlers 
with disabilities. 

‘‘(b) SERVICES DURING PENDENCY OF PRO-
CEEDINGS.—During the pendency of any pro-
ceeding or action involving a complaint by the 
parents of an infant or toddler with a disability, 
unless the State agency and the parents other-
wise agree, the infant or toddler shall continue 
to receive the appropriate early intervention 
services currently being provided or, if applying 
for initial services, shall receive the services not 
in dispute. 
‘‘SEC. 640. PAYOR OF LAST RESORT. 

‘‘(a) NONSUBSTITUTION.—Funds provided 
under section 643 may not be used to satisfy a 
financial commitment for services that would 
have been paid for from another public or pri-
vate source, including any medical program ad-
ministered by the Secretary of Defense, but for 
the enactment of this part, except that whenever 

considered necessary to prevent a delay in the 
receipt of appropriate early intervention services 
by an infant, toddler, or family in a timely fash-
ion, funds provided under section 643 may be 
used to pay the provider of services pending re-
imbursement from the agency that has ultimate 
responsibility for the payment. 

‘‘(b) OBLIGATIONS RELATED TO AND METHODS 
OF ENSURING SERVICES.— 

‘‘(1) ESTABLISHING FINANCIAL RESPONSIBILITY 
FOR SERVICES.— 

‘‘(A) IN GENERAL.—The Chief Executive Offi-
cer of a State or designee of the officer shall en-
sure that an interagency agreement or other 
mechanism for interagency coordination is in ef-
fect between each public agency and the State 
educational agency, in order to ensure— 

‘‘(i) the provision of, and financial responsi-
bility for, services provided under this part; and 

‘‘(ii) such services are consistent with the re-
quirements of section 635 and the State’s appli-
cation pursuant to section 637, including the 
provision of such services during the pendency 
of any dispute. 

‘‘(B) CONSISTENCY BETWEEN AGREEMENTS OR 
MECHANISMS UNDER PARTS B AND D.—The Chief 
Executive Officer of a State or designee of the 
officer shall ensure that the terms and condi-
tions of such agreement or mechanism are con-
sistent with the terms and conditions of the 
State’s agreement or mechanism under section 
612(a)(12). 

‘‘(2) REIMBURSEMENT FOR SERVICES BY PUBLIC 
AGENCY.— 

‘‘(A) IN GENERAL.—If a public agency other 
than an educational agency fails to provide or 
pay for the services pursuant to an agreement 
required under paragraph (1) the local edu-
cational agency or State agency (as determined 
by the Chief Executive Officer or designee) shall 
provide or pay for the provision of such services 
to the child. 

‘‘(B) REIMBURSEMENT.—Such local edu-
cational agency or State agency is authorized to 
claim reimbursement for the services from the 
public agency that failed to provide or pay for 
such services and such public agency shall reim-
burse the local educational agency or State 
agency pursuant to the terms of the interagency 
agreement or other mechanism required under 
paragraph (1). 

‘‘(3) SPECIAL RULE.—The requirements of 
paragraph (1) may be met through— 

‘‘(A) State statute or regulation; 
‘‘(B) signed agreements between respective 

agency officials that clearly identify the respon-
sibilities of each agency relating to the provision 
of services; or 

‘‘(C) other appropriate written methods as de-
termined by the Chief Executive Officer of the 
State or designee of the officer and approved by 
the Secretary through the review and approval 
of the State’s application pursuant to section 
637. 

‘‘(c) REDUCTION OF OTHER BENEFITS.—Noth-
ing in this part shall be construed to permit the 
State to reduce medical or other assistance 
available or to alter eligibility under title V of 
the Social Security Act (relating to maternal 
and child health) or title XIX of the Social Se-
curity Act (relating to Medicaid for infants or 
toddlers with disabilities) within the State. 
‘‘SEC. 641. STATE INTERAGENCY COORDINATING 

COUNCIL. 
‘‘(a) ESTABLISHMENT.— 
‘‘(1) IN GENERAL.—A State that desires to re-

ceive financial assistance under this part shall 
establish a State interagency coordinating coun-
cil. 

‘‘(2) APPOINTMENT.—The council shall be ap-
pointed by the Governor. In making appoint-
ments to the council, the Governor shall ensure 
that the membership of the council reasonably 
represents the population of the State. 

‘‘(3) CHAIRPERSON.—The Governor shall des-
ignate a member of the council to serve as the 
chairperson of the council, or shall require the 
council to so designate such a member. Any 

member of the council who is a representative of 
the lead agency designated under section 
635(a)(10) may not serve as the chairperson of 
the council. 

‘‘(b) COMPOSITION.— 
‘‘(1) IN GENERAL.—The council shall be com-

posed as follows: 
‘‘(A) PARENTS.—At least 20 percent of the 

members shall be parents of infants or toddlers 
with disabilities or children with disabilities 
aged 12 or younger, with knowledge of, or expe-
rience with, programs for infants and toddlers 
with disabilities. At least 1 such member shall be 
a parent of an infant or toddler with a dis-
ability or a child with a disability aged 6 or 
younger. 

‘‘(B) SERVICE PROVIDERS.—At least 20 percent 
of the members shall be public or private pro-
viders of early intervention services. 

‘‘(C) STATE LEGISLATURE.—At least 1 member 
shall be from the State legislature. 

‘‘(D) PERSONNEL PREPARATION.—At least 1 
member shall be involved in personnel prepara-
tion. 

‘‘(E) AGENCY FOR EARLY INTERVENTION SERV-
ICES.—At least 1 member shall be from each of 
the State agencies involved in the provision of, 
or payment for, early intervention services to in-
fants and toddlers with disabilities and their 
families and shall have sufficient authority to 
engage in policy planning and implementation 
on behalf of such agencies. 

‘‘(F) AGENCY FOR PRESCHOOL SERVICES.—At 
least 1 member shall be from the State edu-
cational agency responsible for preschool serv-
ices to children with disabilities and shall have 
sufficient authority to engage in policy plan-
ning and implementation on behalf of such 
agency. 

‘‘(G) STATE MEDICAID AGENCY.—At least 1 
member shall be from the agency responsible for 
the State medicaid program. 

‘‘(H) HEAD START AGENCY.—At least 1 rep-
resentative from a Head Start agency or pro-
gram in the State. 

‘‘(I) CHILD CARE AGENCY.—At least 1 rep-
resentative from a State agency responsible for 
child care. 

‘‘(J) AGENCY FOR HEALTH INSURANCE.—At least 
1 member shall be from the agency responsible 
for the State regulation of health insurance. 

‘‘(2) OTHER MEMBERS.—The council may in-
clude other members selected by the Governor, 
including a representative from the Bureau of 
Indian Affairs, or where there is no BIA-oper-
ated or BIA-funded school, from the Indian 
Health Service or the tribe or tribal council. 

‘‘(c) MEETINGS.—The council shall meet at 
least quarterly and in such places as the council 
determines necessary. The meetings shall be 
publicly announced, and, to the extent appro-
priate, open and accessible to the general pub-
lic. 

‘‘(d) MANAGEMENT AUTHORITY.—Subject to 
the approval of the Governor, the council may 
prepare and approve a budget using funds 
under this part to conduct hearings and forums, 
to reimburse members of the council for reason-
able and necessary expenses for attending coun-
cil meetings and performing council duties (in-
cluding child care for parent representatives), to 
pay compensation to a member of the council if 
the member is not employed or must forfeit 
wages from other employment when performing 
official council business, to hire staff, and to ob-
tain the services of such professional, technical, 
and clerical personnel as may be necessary to 
carry out its functions under this part. 

‘‘(e) FUNCTIONS OF COUNCIL.— 
‘‘(1) DUTIES.—The council shall— 
‘‘(A) advise and assist the lead agency des-

ignated or established under section 635(a)(10) 
in the performance of the responsibilities set 
forth in such section, particularly the identi-
fication of the sources of fiscal and other sup-
port for services for early intervention programs, 
assignment of financial responsibility to the ap-
propriate agency, and the promotion of the 
interagency agreements; 
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‘‘(B) advise and assist the lead agency in the 

preparation of applications and amendments 
thereto; 

‘‘(C) advise and assist the State educational 
agency regarding the transition of toddlers with 
disabilities to preschool and other appropriate 
services; and 

‘‘(D) prepare and submit an annual report to 
the Governor and to the Secretary on the status 
of early intervention programs for infants and 
toddlers with disabilities and their families oper-
ated within the State. 

‘‘(2) AUTHORIZED ACTIVITY.—The council may 
advise and assist the lead agency and the State 
educational agency regarding the provision of 
appropriate services for children from birth 
through age 5. The council may advise appro-
priate agencies in the State with respect to the 
integration of services for infants and toddlers 
with disabilities and at-risk infants and toddlers 
and their families, regardless of whether at-risk 
infants and toddlers are eligible for early inter-
vention services in the State. 

‘‘(f) CONFLICT OF INTEREST.—No member of 
the council shall cast a vote on any matter that 
is likely to provide a direct financial benefit to 
that member or otherwise give the appearance of 
a conflict of interest under State law. 
‘‘SEC. 642. FEDERAL ADMINISTRATION. 

‘‘Sections 616, 617, and 618 shall, to the extent 
not inconsistent with this part, apply to the pro-
gram authorized by this part, except that— 

‘‘(1) any reference in such sections to a State 
educational agency shall be considered to be a 
reference to a State’s lead agency established or 
designated under section 635(a)(10); 

‘‘(2) any reference in such sections to a local 
educational agency, educational service agency, 
or a State agency shall be considered to be a ref-
erence to an early intervention service provider 
under this part; and 

‘‘(3) any reference to the education of chil-
dren with disabilities or the education of all 
children with disabilities shall be considered to 
be a reference to the provision of appropriate 
early intervention services to infants and tod-
dlers with disabilities. 
‘‘SEC. 643. ALLOCATION OF FUNDS. 

‘‘(a) RESERVATION OF FUNDS FOR OUTLYING 
AREAS.— 

‘‘(1) IN GENERAL.—From the sums appro-
priated to carry out this part for any fiscal 
year, the Secretary may reserve not more than 1 
percent for payments to Guam, American 
Samoa, the United States Virgin Islands, and 
the Commonwealth of the Northern Mariana Is-
lands in accordance with their respective needs. 

‘‘(2) CONSOLIDATION OF FUNDS.—The provi-
sions of Public Law 95–134, permitting the con-
solidation of grants to the outlying areas, shall 
not apply to funds those areas receive under 
this part. 

‘‘(b) PAYMENTS TO INDIANS.— 
‘‘(1) IN GENERAL.—The Secretary shall, subject 

to this subsection, make payments to the Sec-
retary of the Interior to be distributed to tribes, 
tribal organizations (as defined under section 4 
of the Indian Self-Determination and Education 
Assistance Act), or consortia of the above enti-
ties for the coordination of assistance in the 
provision of early intervention services by the 
States to infants and toddlers with disabilities 
and their families on reservations served by ele-
mentary schools and secondary schools for In-
dian children operated or funded by the Depart-
ment of the Interior. The amount of such pay-
ment for any fiscal year shall be 1.25 percent of 
the aggregate of the amount available to all 
States under this part for such fiscal year. 

‘‘(2) ALLOCATION.—For each fiscal year, the 
Secretary of the Interior shall distribute the en-
tire payment received under paragraph (1) by 
providing to each tribe, tribal organization, or 
consortium an amount based on the number of 
infants and toddlers residing on the reservation, 
as determined annually, divided by the total of 
such children served by all tribes, tribal organi-
zations, or consortia. 

‘‘(3) INFORMATION.—To receive a payment 
under this subsection, the tribe, tribal organiza-
tion, or consortium shall submit such informa-
tion to the Secretary of the Interior as is needed 
to determine the amounts to be distributed 
under paragraph (2). 

‘‘(4) USE OF FUNDS.—The funds received by a 
tribe, tribal organization, or consortium shall be 
used to assist States in child find, screening, 
and other procedures for the early identification 
of Indian children under 3 years of age and for 
parent training. Such funds may also be used to 
provide early intervention services in accord-
ance with this part. Such activities may be car-
ried out directly or through contracts or cooper-
ative agreements with the BIA, local edu-
cational agencies, and other public or private 
nonprofit organizations. The tribe, tribal orga-
nization, or consortium is encouraged to involve 
Indian parents in the development and imple-
mentation of these activities. The above entities 
shall, as appropriate, make referrals to local, 
State, or Federal entities for the provision of 
services or further diagnosis. 

‘‘(5) REPORTS.—To be eligible to receive a 
grant under paragraph (2), a tribe, tribal orga-
nization, or consortium shall make a biennial 
report to the Secretary of the Interior of activi-
ties undertaken under this subsection, including 
the number of contracts and cooperative agree-
ments entered into, the number of children con-
tacted and receiving services for each year, and 
the estimated number of children needing serv-
ices during the 2 years following the year in 
which the report is made. The Secretary of the 
Interior shall include a summary of this infor-
mation on a biennial basis to the Secretary of 
Education along with such other information as 
required under section 611(h)(3)(E). The Sec-
retary of Education may require any additional 
information from the Secretary of the Interior. 

‘‘(6) PROHIBITED USES OF FUNDS.—None of the 
funds under this subsection may be used by the 
Secretary of the Interior for administrative pur-
poses, including child count, and the provision 
of technical assistance. 

‘‘(c) STATE ALLOTMENTS.— 
‘‘(1) IN GENERAL.—Except as provided in para-

graphs (2) and (3), from the funds remaining for 
each fiscal year after the reservation and pay-
ments under subsections (a), (b), and (e), the 
Secretary shall first allot to each State an 
amount that bears the same ratio to the amount 
of such remainder as the number of infants and 
toddlers in the State bears to the number of in-
fants and toddlers in all States. 

‘‘(2) MINIMUM ALLOTMENTS.—Except as pro-
vided in paragraph (3), no State shall receive an 
amount under this section for any fiscal year 
that is less than the greater of— 

‘‘(A) 1⁄2 of 1 percent of the remaining amount 
described in paragraph (1); or 

‘‘(B) $500,000. 
‘‘(3) RATABLE REDUCTION.— 
‘‘(A) IN GENERAL.—If the sums made available 

under this part for any fiscal year are insuffi-
cient to pay the full amounts that all States are 
eligible to receive under this subsection for such 
year, the Secretary shall ratably reduce the al-
lotments to such States for such year. 

‘‘(B) ADDITIONAL FUNDS.—If additional funds 
become available for making payments under 
this subsection for a fiscal year, allotments that 
were reduced under subparagraph (A) shall be 
increased on the same basis the allotments were 
reduced. 

‘‘(4) DEFINITIONS.—For the purpose of this 
subsection— 

‘‘(A) the terms ‘infants’ and ‘toddlers’ mean 
children under 3 years of age; and 

‘‘(B) the term ‘State’ means each of the 50 
States, the District of Columbia, and the Com-
monwealth of Puerto Rico. 

‘‘(d) REALLOTMENT OF FUNDS.—If a State 
elects not to receive its allotment under sub-
section (c), the Secretary shall reallot, among 
the remaining States, amounts from such State 
in accordance with such subsection. 

‘‘(e) RESERVATION FOR STATE BONUS 
GRANTS.—The Secretary shall reserve 10 percent 
of the amount by which the amount appro-
priated under section 644 for any fiscal year ex-
ceeds $434,159,000 to make allotments to States 
that are carrying out the policy described in sec-
tion 635(b), in accordance with the formula de-
scribed in subsection (c)(1) without regard to 
subsections (c) (2) and (3). 
‘‘SEC. 644. AUTHORIZATION OF APPROPRIATIONS. 

‘‘For the purpose of carrying out this part, 
there are authorized to be appropriated such 
sums as may be necessary for each of the fiscal 
years 2004 through 2009. 
‘‘PART D—NATIONAL ACTIVITIES TO IM-

PROVE EDUCATION OF CHILDREN WITH 
DISABILITIES 

‘‘SEC. 650. FINDINGS. 
‘‘Congress finds the following: 
‘‘(1) The Federal Government has an ongoing 

obligation to support activities that contribute 
to positive results for children with disabilities, 
enabling them to lead productive and inde-
pendent adult lives. 

‘‘(2) Systemic change benefiting all students, 
including children with disabilities, requires the 
involvement of States, local educational agen-
cies, parents, individuals with disabilities and 
their families, teachers and other service pro-
viders, and other interested individuals and or-
ganizations to develop and implement com-
prehensive strategies that improve educational 
results for children with disabilities. 

‘‘(3) State educational agencies, in partner-
ship with local educational agencies, parents of 
children with disabilities, and other individuals 
and organizations, are in the best position to 
improve education for children with disabilities 
and to address their special needs. 

‘‘(4) An effective educational system serving 
students with disabilities should— 

‘‘(A) maintain high academic achievement 
standards and clear performance goals for chil-
dren with disabilities, consistent with the stand-
ards and expectations for all students in the 
educational system, and provide for appropriate 
and effective strategies and methods to ensure 
that all children with disabilities have the op-
portunity to achieve those standards and goals; 

‘‘(B) clearly define, in objective, measurable 
terms, the school and post-school results that 
children with disabilities are expected to 
achieve; and 

‘‘(C) promote transition services and coordi-
nate State and local education, social, health, 
mental health, and other services, in addressing 
the full range of student needs, particularly the 
needs of children with disabilities who need sig-
nificant levels of support to participate and 
learn in school and the community. 

‘‘(5) The availability of an adequate number 
of qualified personnel is critical to serve effec-
tively children with disabilities, to assume lead-
ership positions in administration and direct 
services, to provide teacher training, and to con-
duct high quality research to improve special 
education. 

‘‘(6) High quality, comprehensive professional 
development programs are essential to ensure 
that the persons responsible for the education or 
transition of children with disabilities possess 
the skills and knowledge necessary to address 
the educational and related needs of those chil-
dren. 

‘‘(7) Models of professional development 
should be scientifically based and reflect suc-
cessful practices, including strategies for re-
cruiting, preparing, and retaining personnel. 

‘‘(8) Continued support is essential for the de-
velopment and maintenance of a coordinated 
and high quality program of research to inform 
successful teaching practices and model cur-
ricula for educating children with disabilities. 

‘‘(9) A comprehensive research agenda should 
be established and pursued to promote the high-
est quality and rigor in special education re-
search, and to address the full range of issues 
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facing children with disabilities, parents of chil-
dren with disabilities, school personnel, and 
others. 

‘‘(10) Training, technical assistance, support, 
and dissemination activities are necessary to en-
sure that parts B and C are fully implemented 
and achieve high quality early intervention, 
educational, and transitional results for chil-
dren with disabilities and their families. 

‘‘(11) Parents, teachers, administrators, and 
related services personnel need technical assist-
ance and information in a timely, coordinated, 
and accessible manner in order to improve early 
intervention, educational, and transitional serv-
ices and results at the State and local levels for 
children with disabilities and their families. 

‘‘(12) Parent training and information activi-
ties assist parents of a child with a disability in 
dealing with the multiple pressures of parenting 
such a child and are of particular importance 
in— 

‘‘(A) playing a vital role in creating and pre-
serving constructive relationships between par-
ents of children with disabilities and schools by 
facilitating open communication between the 
parents and schools; encouraging dispute reso-
lution at the earliest possible point in time; and 
discouraging the escalation of an adversarial 
process between the parents and schools; 

‘‘(B) ensuring the involvement of parents in 
planning and decisionmaking with respect to 
early intervention, educational, and transi-
tional services; 

‘‘(C) achieving high quality early interven-
tion, educational, and transitional results for 
children with disabilities; 

‘‘(D) providing such parents information on 
their rights, protections, and responsibilities 
under this Act to ensure improved early inter-
vention, educational, and transitional results 
for children with disabilities; 

‘‘(E) assisting such parents in the develop-
ment of skills to participate effectively in the 
education and development of their children 
and in the transitions described in section 
673(b)(6); 

‘‘(F) supporting the roles of such parents as 
participants within partnerships seeking to im-
prove early intervention, educational, and tran-
sitional services and results for children with 
disabilities and their families; and 

‘‘(G) supporting such parents who may have 
limited access to services and supports, due to 
economic, cultural, or linguistic barriers. 

‘‘(13) Support is needed to improve techno-
logical resources and integrate technology, in-
cluding universally designed technologies, into 
the lives of children with disabilities, parents of 
children with disabilities, school personnel, and 
others through curricula, services, and assistive 
technologies. 

‘‘Subpart 1—State Personnel Preparation and 
Professional Development Grants 

‘‘SEC. 651. PURPOSE; DEFINITION; PROGRAM AU-
THORITY. 

‘‘(a) PURPOSE.—The purpose of this subpart is 
to assist State educational agencies in reforming 
and improving their systems for personnel prep-
aration and professional development in early 
intervention, educational, and transition serv-
ices in order to improve results for children with 
disabilities. 

‘‘(b) DEFINITION.—In this subpart, the term 
‘personnel’ means special education teachers, 
regular education teachers, principals, adminis-
trators, related services personnel, paraprofes-
sionals, and early intervention personnel serv-
ing infants, toddlers, preschoolers, or children 
with disabilities, except where a particular cat-
egory of personnel, such as related services per-
sonnel, is identified. 

‘‘(c) COMPETITIVE GRANTS.— 
‘‘(1) IN GENERAL.—Except as provided in sub-

section (d), for any fiscal year for which the 
amount appropriated under section 655, that re-
mains after the Secretary reserves funds under 
subsection (e) for the fiscal year, is less than 

$100,000,000, the Secretary shall award grants, 
on a competitive basis, to State educational 
agencies to carry out the activities described in 
the State plan submitted under section 653. 

‘‘(2) PRIORITY.—In awarding grants under 
paragraph (1), the Secretary may give priority 
to State educational agencies that— 

‘‘(A) are in States with the greatest personnel 
shortages; or 

‘‘(B) demonstrate the greatest difficulty meet-
ing the requirements of section 612(a)(14). 

‘‘(3) MINIMUM.—The Secretary shall make a 
grant to each State educational agency selected 
under paragraph (1) in an amount for each fis-
cal year that is— 

‘‘(A) not less than $500,000, nor more than 
$4,000,000, in the case of the 50 States, the Dis-
trict of Columbia, and the Commonwealth of 
Puerto Rico; and 

‘‘(B) not less than $80,000 in the case of an 
outlying area. 

‘‘(4) INCREASES.—The Secretary may increase 
the amounts under in paragraph (3) to account 
for inflation. 

‘‘(5) FACTORS.—The Secretary shall set the 
amount of each grant under paragraph (1) after 
considering— 

‘‘(A) the amount of funds available for mak-
ing the grants; 

‘‘(B) the relative population of the State or 
outlying area; 

‘‘(C) the types of activities proposed by the 
State or outlying area; 

‘‘(D) the alignment of proposed activities with 
section 612(a)(14); 

‘‘(E) the alignment of proposed activities with 
the State plans and applications submitted 
under sections 1111 and 2112, respectively, of the 
Elementary and Secondary Education Act of 
1965; and 

‘‘(F) the use, as appropriate, of scientifically 
based activities. 

‘‘(d) FORMULA GRANTS.— 
‘‘(1) IN GENERAL.—Except as provided in para-

graphs (2) and (3), for the first fiscal year for 
which the amount appropriated under section 
655, that remains after the Secretary reserves 
funds under subsection (e) for the fiscal year, is 
equal to or greater than $100,000,000, and for 
each fiscal year thereafter, the Secretary shall 
allot to each State educational agency, whose 
application meets the requirements of this sub-
part, an amount that bears the same relation to 
the amount appropriated as the amount the 
State received under section 611(d) for that fis-
cal year bears to the amount of funds received 
by all States (whose applications meet the re-
quirements of this subpart) under section 611(d) 
for that fiscal year. 

‘‘(2) MINIMUM ALLOTMENTS FOR STATES THAT 
RECEIVED COMPETITIVE GRANTS.— 

‘‘(A) IN GENERAL.—The amount allotted under 
this subsection to any State that received a com-
petitive multi-year grant under subsection (c) 
for which the grant period has not expired shall 
be at least the amount specified for that fiscal 
year in the State’s grant award document under 
that subsection. 

‘‘(B) SPECIAL RULE.—Each such State shall 
use the minimum amount described in subpara-
graph (A) for the activities described in its com-
petitive grant award document for that year, 
unless the Secretary approves a request from the 
State to spend the funds on other activities. 

‘‘(3) MINIMUM ALLOTMENT.—The amount of 
any State educational agency’s allotment under 
this subsection for any fiscal year shall not be 
less than— 

‘‘(A) the greater of $500,000 or 1⁄2 of 1 percent 
of the total amount available under this sub-
section for that year, in the case of each of the 
50 States, the District of Columbia, and the 
Commonwealth of Puerto Rico; and 

‘‘(B) $80,000, in the case of an outlying area. 
‘‘(e) CONTINUATION AWARDS.— 
‘‘(1) IN GENERAL.—Notwithstanding any other 

provision of this subpart, from funds appro-
priated under section 655 for each fiscal year, 

the Secretary shall reserve the amount that is 
necessary to make a continuation award to any 
State (at the request of the State) that received 
a multi-year award under this part (as this part 
was in effect on the day before the date of en-
actment of the Individuals with Disabilities 
Education Improvement Act of 2003), to enable 
the State to carry out activities in accordance 
with the terms of the multi-year award. 

‘‘(2) PROHIBITION.—A State that receives a 
continuation award under paragraph (1) for 
any fiscal year may not receive any other award 
under this subpart for that fiscal year. 
‘‘SEC. 652. ELIGIBILITY AND COLLABORATIVE 

PROCESS. 
‘‘(a) ELIGIBLE APPLICANTS.—A State edu-

cational agency may apply for a grant under 
this subpart for a grant period of not less than 
1 year and not more than 5 years. 

‘‘(b) PARTNERS.— 
‘‘(1) IN GENERAL.—In order to be considered 

for a grant under this subpart, a State edu-
cational agency shall establish a partnership 
with local educational agencies and other State 
agencies involved in, or concerned with, the 
education of children with disabilities, includ-
ing institutions of higher education and the 
State agencies responsible for administering part 
C, child care, and vocational rehabilitation pro-
grams. 

‘‘(2) OTHER PARTNERS.—In order to be consid-
ered for a grant under this subpart, a State edu-
cational agency shall work in partnership with 
other persons and organizations involved in, 
and concerned with, the education of children 
with disabilities, which may include— 

‘‘(A) the Governor; 
‘‘(B) parents of children with disabilities ages 

birth through 26; 
‘‘(C) parents of nondisabled children ages 

birth through 26; 
‘‘(D) individuals with disabilities; 
‘‘(E) parent training and information centers 

or community parent resource centers funded 
under sections 671 and 672, respectively; 

‘‘(F) community based and other nonprofit or-
ganizations involved in the education and em-
ployment of individuals with disabilities; 

‘‘(G) personnel as defined in section 651(b); 
‘‘(H) the State advisory panel established 

under part B; 
‘‘(I) the State interagency coordinating coun-

cil established under part C; 
‘‘(J) individuals knowledgeable about voca-

tional education; 
‘‘(K) the State agency for higher education; 
‘‘(L) public agencies with jurisdiction in the 

areas of health, mental health, social services, 
and juvenile justice; 

‘‘(M) other providers of professional develop-
ment that work with infants, toddlers, pre-
schoolers, and children with disabilities; and 

‘‘(N) other individuals. 
‘‘(3) REQUIRED PARTNER.—If State law assigns 

responsibility for teacher preparation and cer-
tification to an individual, entity, or agency 
other than the State educational agency, the 
State educational agency shall— 

‘‘(A) include that individual, entity, or agen-
cy as a partner in the partnership under this 
subsection; and 

‘‘(B) ensure that any activities the State will 
carry out under this subpart that are within 
that partner’s jurisdiction (which may include 
activities described in section 654(b)) are carried 
out by that partner. 
‘‘SEC. 653. APPLICATIONS. 

‘‘(a) IN GENERAL.— 
‘‘(1) SUBMISSION.—A State educational agency 

that desires to receive a grant under this sub-
part shall submit to the Secretary an applica-
tion at such time, in such manner, and includ-
ing such information as the Secretary may re-
quire. 

‘‘(2) STATE PLAN.—The application shall in-
clude a plan that identifies and addresses the 
State and local needs for the personnel prepara-
tion and professional development of adminis-
trators, principals, and teachers, as well as indi-
viduals who provide direct supplementary aids 
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and services to children with disabilities, and 
that— 

‘‘(A) is designed to enable the State to meet 
the requirements of section 612(a)(14) and sec-
tion 635(a) (8) and (9); 

‘‘(B) is based on an assessment of State and 
local needs that identifies critical aspects and 
areas in need of improvement related to the 
preparation, ongoing training, and professional 
development of personnel that serve infants, 
toddlers, preschoolers, and children with dis-
abilities within the State, including— 

‘‘(i) current and anticipated personnel vacan-
cies and shortages; and 

‘‘(ii) the number of preservice programs; and 
‘‘(C) is integrated and aligned, to the max-

imum extent possible, with State plans and ac-
tivities under the Elementary and Secondary 
Education Act of 1965, the Rehabilitation Act of 
1973, and the Higher Education Act of 1965. 

‘‘(3) REQUIREMENT.—The State application 
shall contain an assurance that the State edu-
cational agency will carry out each of the strat-
egies described in subsection (b)(4). 

‘‘(b) ELEMENTS OF STATE PERSONNEL PREPA-
RATION AND PROFESSIONAL DEVELOPMENT 
PLAN.—Each professional development plan 
under subsection (a)(2) shall— 

‘‘(1) describe a partnership agreement that is 
in effect for the period of the grant, which 
agreement shall specify— 

‘‘(A) the nature and extent of the partnership 
described in section 652(b) and the respective 
roles of each member of the partnership, includ-
ing the partner described in section 652(b)(3) if 
applicable; and 

‘‘(B) how the State will work with other per-
sons and organizations involved in, and con-
cerned with, the education of children with dis-
abilities, including the respective roles of each 
of the persons and organizations; 

‘‘(2) describe how the strategies and activities 
described in paragraph (4) will be coordinated 
with other public resources (including part B 
and part C funds retained for use at the State 
level for personnel and professional development 
purposes) and private resources; 

‘‘(3) describe how the State will align its pro-
fessional development plan under this subpart 
with the plan and application submitted under 
sections 1111 and 2112, respectively, of the Ele-
mentary and Secondary Education Act of 1965; 

‘‘(4) describe what strategies the State will use 
to address the professional development and 
personnel needs identified under subsection 
(a)(2) and how those strategies will be imple-
mented, including— 

‘‘(A) a description of the preservice and in-
service programs and activities to be supported 
under this subpart that will provide personnel 
with the knowledge and skills to meet the needs 
of, and improve the performance and achieve-
ment of, infants, toddlers, preschoolers, and 
children with disabilities; and 

‘‘(B) how such strategies shall be integrated, 
to the maximum extent possible, with other ac-
tivities supported by grants funded under this 
part, including those under section 664; 

‘‘(5) provide an assurance that the State will 
provide technical assistance to local educational 
agencies to improve the quality of professional 
development available to meet the needs of per-
sonnel who serve children with disabilities; 

‘‘(6) provide an assurance that the State will 
provide technical assistance to entities that pro-
vide services to infants and toddlers with dis-
abilities to improve the quality of professional 
development available to meet the needs of per-
sonnel serving such children; 

‘‘(7) describe how the State will recruit and re-
tain highly qualified teachers and other quali-
fied personnel in geographic areas of greatest 
need; 

‘‘(8) describe the steps the State will take to 
ensure that poor and minority children are not 
taught at higher rates by teachers who are not 
highly qualified; and 

‘‘(9) describe how the State will assess, on a 
regular basis, the extent to which the strategies 

implemented under this subpart have been effec-
tive in meeting the performance goals described 
in section 612(a)(15). 

‘‘(c) PEER REVIEW.— 
‘‘(1) IN GENERAL.—The Secretary shall use a 

panel of experts who are competent, by virtue of 
their training, expertise, or experience, to evalu-
ate applications for grants under section 
651(c)(1). 

‘‘(2) COMPOSITION OF PANEL.—A majority of a 
panel described in paragraph (1) shall be com-
posed of individuals who are not employees of 
the Federal Government. 

‘‘(3) PAYMENT OF FEES AND EXPENSES OF CER-
TAIN MEMBERS.—The Secretary may use avail-
able funds appropriated to carry out this sub-
part to pay the expenses and fees of panel mem-
bers who are not employees of the Federal Gov-
ernment. 

‘‘(d) REPORTING PROCEDURES.—Each State 
educational agency that receives a grant under 
this subpart shall submit annual performance 
reports to the Secretary. The reports shall de-
scribe the progress of the State in implementing 
its plan and analyze the effectiveness of the 
State’s activities under this subpart. 
‘‘SEC. 654. USE OF FUNDS. 

‘‘(a) PROFESSIONAL DEVELOPMENT ACTIVI-
TIES.—A State educational agency that receives 
a grant under this subpart shall use the grant 
funds to support activities in accordance with 
the State’s plan described in section 653, includ-
ing 1 or more of the following: 

‘‘(1) Carrying out programs that provide sup-
port to both special education and regular edu-
cation teachers of children with disabilities and 
principals, such as programs that— 

‘‘(A) provide teacher mentoring, team teach-
ing, reduced class schedules and case loads, and 
intensive professional development; and 

‘‘(B) use standards or assessments for guiding 
beginning teachers that are consistent with 
challenging State student academic achievement 
and functional standards and with the require-
ments for professional development as defined in 
section 9101(34) of the Elementary and Sec-
ondary Education Act of 1965. 

‘‘(2) Encouraging and supporting the training 
of special education and regular education 
teachers and administrators to effectively use 
and integrate technology— 

‘‘(A) into curricula and instruction, including 
training to improve the ability to collect, man-
age, and analyze data to improve teaching, de-
cisionmaking, school improvement efforts, and 
accountability; 

‘‘(B) to enhance learning by children with dis-
abilities; and 

‘‘(C) to effectively communicate with parents. 
‘‘(3) Providing professional development ac-

tivities that— 
‘‘(A) improve the knowledge of special edu-

cation and regular education teachers con-
cerning— 

‘‘(i) the academic and developmental or func-
tional needs of students with disabilities; or 

‘‘(ii) effective instructional strategies, meth-
ods, and skills, and the use of State academic 
content standards and student academic 
achievement and functional standards, and 
State assessments, to improve teaching practices 
and student academic achievement; 

‘‘(B) improve the knowledge of special edu-
cation and regular education teachers and prin-
cipals and, in appropriate cases, paraprofes-
sionals, concerning effective instructional prac-
tices and that— 

‘‘(i) provide training in how to teach and ad-
dress the needs of children with different learn-
ing styles and children with limited English pro-
ficiency; 

‘‘(ii) involve collaborative groups of teachers 
and administrators; 

‘‘(iii) provide training in methods of— 
‘‘(I) positive behavioral interventions and sup-

ports to improve student behavior in the class-
room; 

‘‘(II) scientifically based reading instruction, 
including early literacy instruction; 

‘‘(III) early and appropriate interventions to 
identify and help children with disabilities; 

‘‘(IV) effective instruction for children with 
low incidence disabilities; 

‘‘(V) successful transitioning to postsecondary 
opportunities; and 

‘‘(VI) using classroom-based techniques to as-
sist children prior to referral for special edu-
cation; 

‘‘(iv) provide training to enable personnel to 
work with and involve parents in their child’s 
education, including parents of low income and 
limited English proficient children with disabil-
ities; 

‘‘(v) provide training for special education 
personnel and regular education personnel in 
planning, developing, and implementing effec-
tive and appropriate IEPs; and 

‘‘(vi) providing training to meet the needs of 
students with significant health, mobility, or be-
havioral needs prior to serving such students; 
and 

‘‘(C) train administrators, principals, and 
other relevant school personnel in conducting 
effective IEP meetings. 

‘‘(4) Developing and implementing initiatives 
to promote the recruitment and retention of 
highly qualified special education teachers, par-
ticularly initiatives that have been proven effec-
tive in recruitment and retaining highly quali-
fied teachers, including programs that provide— 

‘‘(A) teacher mentoring from exemplary spe-
cial education teachers, principals, or super-
intendents; 

‘‘(B) induction and support for special edu-
cation teachers during their first 3 years of em-
ployment as teachers; or 

‘‘(C) incentives, including financial incen-
tives, to retain special education teachers who 
have a record of success in helping students 
with disabilities. 

‘‘(5) Carrying out programs and activities that 
are designed to improve the quality of personnel 
who serve children with disabilities, such as— 

‘‘(A) innovative professional development pro-
grams (which may be provided through partner-
ships that include institutions of higher edu-
cation), including programs that train teachers 
and principals to integrate technology into cur-
ricula and instruction to improve teaching, 
learning, and technology literacy, which profes-
sional development shall be consistent with the 
definition of professional development in section 
9101(34) of the Elementary and Secondary Edu-
cation Act of 1965; and 

‘‘(B) the development and use of proven, cost 
effective strategies for the implementation of 
professional development activities, such as 
through the use of technology and distance 
learning. 

‘‘(6) Carrying out programs and activities that 
are designed to improve the quality of early 
intervention personnel, including paraprofes-
sionals and primary referral sources, such as— 

‘‘(A) professional development programs to im-
prove the delivery of early intervention services; 

‘‘(B) initiatives to promote the recruitment 
and retention of early intervention personnel; 
and 

‘‘(C) interagency activities to ensure that per-
sonnel are adequately prepared and trained. 

‘‘(b) OTHER ACTIVITIES.—A State educational 
agency that receives a grant under this subpart 
shall use the grant funds to support activities in 
accordance with the State’s plan described in 
section 653, including 1 or more of the following: 

‘‘(1) Reforming special education and regular 
education teacher certification (including recer-
tification) or licensing requirements to ensure 
that— 

‘‘(A) special education and regular education 
teachers have— 

‘‘(i) the training and information necessary to 
address the full range of needs of children with 
disabilities across disability categories; and 

‘‘(ii) the necessary subject matter knowledge 
and teaching skills in the academic subjects that 
they teach; 
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‘‘(B) special education and regular education 

teacher certification (including recertification) 
or licensing requirements are aligned with chal-
lenging State academic content standards; and 

‘‘(C) special education and regular education 
teachers have the subject matter knowledge and 
teaching skills, including technology literacy, 
necessary to help students with disabilities meet 
challenging State student academic achievement 
and functional standards. 

‘‘(2) Programs that establish, expand, or im-
prove alternative routes for State certification of 
special education teachers for highly qualified 
individuals with a baccalaureate or master’s de-
gree, including mid-career professionals from 
other occupations, paraprofessionals, and recent 
college or university graduates with records of 
academic distinction who demonstrate the po-
tential to become highly effective special edu-
cation teachers. 

‘‘(3) Teacher advancement initiatives for spe-
cial education teachers that promote profes-
sional growth and emphasize multiple career 
paths (such as paths to becoming a career 
teacher, mentor teacher, or exemplary teacher) 
and pay differentiation. 

‘‘(4) Developing and implementing mecha-
nisms to assist local educational agencies and 
schools in effectively recruiting and retaining 
highly qualified special education teachers. 

‘‘(5) Reforming tenure systems, implementing 
teacher testing for subject matter knowledge, 
and implementing teacher testing for State cer-
tification or licensing, consistent with title II of 
the Higher Education Act of 1965. 

‘‘(6) Funding projects to promote reciprocity 
of teacher certification or licensing between or 
among States for special education teachers, ex-
cept that no reciprocity agreement developed 
under this paragraph or developed using funds 
provided under this subpart may lead to the 
weakening of any State teaching certification or 
licensing requirement. 

‘‘(7) Developing or assisting local educational 
agencies to serve children with disabilities 
through the development and use of proven, in-
novative strategies to deliver intensive profes-
sional development programs that are both cost 
effective and easily accessible, such as strategies 
that involve delivery through the use of tech-
nology, peer networks, and distance learning. 

‘‘(8) Developing, or assisting local educational 
agencies in developing, merit based performance 
systems, and strategies that provide differential 
and bonus pay for special education teachers. 

‘‘(9) Supporting activities that ensure that 
teachers are able to use challenging State aca-
demic content standards and student academic 
and functional achievement standards, and 
State assessments for all children with disabil-
ities, to improve instructional practices and im-
prove the academic achievement of children 
with disabilities. 

‘‘(10) When applicable, coordinating with, 
and expanding centers established under, sec-
tion 2113(c)(18) of the Elementary and Sec-
ondary Education Act of 1965 to benefit special 
education teachers. 

‘‘(c) CONTRACTS AND SUBGRANTS.—Each such 
State educational agency— 

‘‘(1) shall award contracts or subgrants to 
local educational agencies, institutions of high-
er education, parent training and information 
centers, or community parent resource centers, 
as appropriate, to carry out its State plan under 
this subpart; and 

‘‘(2) may award contracts and subgrants to 
other public and private entities, including the 
lead agency under part C, to carry out such 
plan. 

‘‘(d) USE OF FUNDS FOR PROFESSIONAL DEVEL-
OPMENT.—A State educational agency that re-
ceives a grant under this subpart shall use— 

‘‘(1) not less than 75 percent of the funds the 
State educational agency receives under the 
grant for any fiscal year for activities under 
subsection (a); and 

‘‘(2) not more than 25 percent of the funds the 
State educational agency receives under the 

grant for any fiscal year for activities under 
subsection (b). 

‘‘(e) GRANTS TO OUTLYING AREAS.—Public 
Law 95–134, permitting the consolidation of 
grants to the outlying areas, shall not apply to 
funds received under this subpart. 
‘‘SEC. 655. AUTHORIZATION OF APPROPRIATIONS. 

‘‘There are authorized to be appropriated to 
carry out this subpart such sums as may be nec-
essary for each of the fiscal years 2004 through 
2009. 
‘‘Subpart 2—Scientifically Based Research, 

Technical Assistance, Model Demonstration 
Projects, and Dissemination of Information 

‘‘SEC. 660. PURPOSE. 
‘‘The purpose of this subpart is— 
‘‘(1) to provide Federal funding for scientif-

ically based research, technical assistance, 
model demonstration projects, and information 
dissemination to improve early intervention, 
educational, and transitional results for chil-
dren with disabilities; and 

‘‘(2) to assist State educational agencies and 
local educational agencies in improving their 
education systems. 
‘‘SEC. 661. ADMINISTRATIVE PROVISIONS. 

‘‘(a) COMPREHENSIVE PLAN.— 
‘‘(1) IN GENERAL.—After receiving input from 

interested individuals with relevant expertise, 
the Secretary shall develop and implement a 
comprehensive plan for activities carried out 
under this subpart (other than activities assisted 
under section 665 and subpart 3) in order to en-
hance the provision of early intervention, edu-
cational, related and transitional services to 
children with disabilities under parts B and C. 
The plan shall be coordinated with the plan de-
veloped pursuant to section 177(c) of the Edu-
cation Sciences Reform Act of 2002 and shall in-
clude mechanisms to address early intervention, 
educational, related service and transitional 
needs identified by State educational agencies 
in applications submitted for State Personnel 
and Professional Development grants under sub-
part 1 and for grants under this subpart. 

‘‘(2) PUBLIC COMMENT.—The Secretary shall 
provide a public comment period of at least 60 
days on the plan. 

‘‘(3) DISTRIBUTION OF FUNDS.—In imple-
menting the plan, the Secretary shall, to the ex-
tent appropriate, ensure that funds are awarded 
to recipients under this subpart, subpart 3, and 
subpart 4 to carry out activities that benefit, di-
rectly or indirectly, children with the full range 
of disabilities and of all ages. 

‘‘(4) REPORTS TO CONGRESS.—The Secretary 
shall annually report to Congress on the Sec-
retary’s activities under this subpart, subpart 3, 
and subpart 4, including an initial report not 
later than 12 months after the date of enactment 
of the Individuals with Disabilities Education 
Improvement Act of 2003. 

‘‘(b) ELIGIBLE APPLICANTS.— 
‘‘(1) IN GENERAL.—Except as otherwise pro-

vided in this subpart, the following entities are 
eligible to apply for a grant, contract, or cooper-
ative agreement under this subpart: 

‘‘(A) A State educational agency. 
‘‘(B) A local educational agency. 
‘‘(C) A public charter school that is a local 

educational agency under State law. 
‘‘(D) An institution of higher education. 
‘‘(E) Any other public agency. 
‘‘(F) A private nonprofit organization. 
‘‘(G) An outlying area. 
‘‘(H) An Indian tribe or a tribal organization 

(as defined under section 4 of the Indian Self- 
Determination and Education Assistance Act). 

‘‘(I) A for-profit organization. 
‘‘(2) SPECIAL RULE.—The Secretary may limit 

the entities eligible for an award of a grant, 
contract, or cooperative agreement to 1 or more 
categories of eligible entities described in para-
graph (1). 

‘‘(c) SPECIAL POPULATIONS.— 
‘‘(1) APPLICATION REQUIREMENT.—In making 

an award of a grant, contract, or cooperative 

agreement under this subpart, subpart 3, and 
subpart 4, the Secretary shall, as appropriate, 
require an applicant to meet the criteria set 
forth by the Secretary under this subpart and 
demonstrate how the applicant will address the 
needs of children with disabilities from minority 
backgrounds. 

‘‘(2) OUTREACH AND TECHNICAL ASSISTANCE.— 
Notwithstanding any other provision of this 
Act, the Secretary shall reserve at least 1 per-
cent of the total amount of funds made avail-
able to carry out this subpart, subpart 3, or sub-
part 4 for 1 or both of the following activities: 

‘‘(A) To provide outreach and technical assist-
ance to Historically Black Colleges and Univer-
sities, and to institutions of higher education 
with minority enrollments of at least 25 percent, 
to promote the participation of such colleges, 
universities, and institutions in activities under 
this subpart. 

‘‘(B) To enable Historically Black Colleges 
and Universities, and the institutions described 
in subparagraph (A), to assist other colleges, 
universities, institutions, and agencies in im-
proving educational and transitional results for 
children with disabilities. 

‘‘(d) PRIORITIES.—The Secretary, in making 
an award of a grant, contract, or cooperative 
agreement under this subpart, subpart 3, or sub-
part 4, may, without regard to the rulemaking 
procedures under section 553(a) of title 5, United 
States Code, limit competitions to, or otherwise 
give priority to— 

‘‘(1) projects that address 1 or more— 
‘‘(A) age ranges; 
‘‘(B) disabilities; 
‘‘(C) school grades; 
‘‘(D) types of educational placements or early 

intervention environments; 
‘‘(E) types of services; 
‘‘(F) content areas, such as reading; or 
‘‘(G) effective strategies for helping children 

with disabilities learn appropriate behavior in 
the school and other community based edu-
cational settings; 

‘‘(2) projects that address the needs of chil-
dren based on the severity or incidence of their 
disability; 

‘‘(3) projects that address the needs of— 
‘‘(A) low achieving students; 
‘‘(B) underserved populations; 
‘‘(C) children from low income families; 
‘‘(D) limited English proficient children; 
‘‘(E) unserved and underserved areas; 
‘‘(F) rural or urban areas; 
‘‘(G) children whose behavior interferes with 

their learning and socialization; 
‘‘(H) children with reading difficulties; 
‘‘(I) children in charter schools; or 
‘‘(J) children who are gifted and talented; 
‘‘(4) projects to reduce inappropriate identi-

fication of children as children with disabilities, 
particularly among minority children; 

‘‘(5) projects that are carried out in particular 
areas of the country, to ensure broad geographic 
coverage; 

‘‘(6) projects that promote the development 
and use of universally designed technologies, 
assistive technology devices, and assistive tech-
nology services to maximize children with dis-
abilities’ access to and participation in the gen-
eral education curriculum; and 

‘‘(7) any activity that is authorized in this 
subpart or subpart 3. 

‘‘(e) APPLICANT AND RECIPIENT RESPONSIBIL-
ITIES.— 

‘‘(1) DEVELOPMENT AND ASSESSMENT OF 
PROJECTS.—The Secretary shall require that an 
applicant for, and a recipient of, a grant, con-
tract, or cooperative agreement for a project 
under this subpart, subpart 3, or subpart 4— 

‘‘(A) involve individuals with disabilities or 
parents of individuals with disabilities ages 
birth through 26 in planning, implementing, and 
evaluating the project; and 

‘‘(B) where appropriate, determine whether 
the project has any potential for replication and 
adoption by other entities. 

VerDate May 04 2004 00:33 May 13, 2004 Jkt 029060 PO 00000 Frm 00076 Fmt 4624 Sfmt 6333 E:\CR\FM\A12MY6.054 S12PT1



CONGRESSIONAL RECORD — SENATE S5317 May 12, 2004 
‘‘(2) ADDITIONAL RESPONSIBILITIES.—The Sec-

retary may require a recipient of a grant, con-
tract, or cooperative agreement under this sub-
part, subpart 3, or subpart 4 to— 

‘‘(A) share in the cost of the project; 
‘‘(B) prepare any findings and products from 

the project in formats that are useful for specific 
audiences, including parents, administrators, 
teachers, early intervention personnel, related 
services personnel, and individuals with disabil-
ities; 

‘‘(C) disseminate such findings and products; 
and 

‘‘(D) collaborate with other such recipients in 
carrying out subparagraphs (B) and (C). 

‘‘(f) APPLICATION MANAGEMENT.— 
‘‘(1) STANDING PANEL.— 
‘‘(A) IN GENERAL.—The Secretary shall estab-

lish and use a standing panel of experts who are 
competent, by virtue of their training, expertise, 
or experience, to evaluate applications under 
this subpart (other than applications for assist-
ance under section 665), subpart 3, and subpart 
4 that, individually, request more than $75,000 
per year in Federal financial assistance. 

‘‘(B) MEMBERSHIP.—The standing panel shall 
include, at a minimum— 

‘‘(i) individuals who are representatives of in-
stitutions of higher education that plan, de-
velop, and carry out high quality programs of 
personnel preparation; 

‘‘(ii) individuals who design and carry out sci-
entifically based research targeted to the im-
provement of special education programs and 
services; 

‘‘(iii) individuals who have recognized experi-
ence and knowledge necessary to integrate and 
apply scientifically based research findings to 
improve educational and transitional results for 
children with disabilities; 

‘‘(iv) individuals who administer programs at 
the State or local level in which children with 
disabilities participate; 

‘‘(v) individuals who prepare parents of chil-
dren with disabilities to participate in making 
decisions about the education of their children; 

‘‘(vi) individuals who establish policies that 
affect the delivery of services to children with 
disabilities; 

‘‘(vii) parents of children with disabilities ages 
birth through 26 who are benefiting, or have 
benefited, from coordinated research, personnel 
preparation, and technical assistance; and 

‘‘(viii) individuals with disabilities. 
‘‘(C) TERM.—Unless approved by the Sec-

retary due to extenuating circumstances related 
to shortages of experts in a particular area of 
expertise or for a specific competition, no indi-
vidual shall serve on the standing panel for 
more than 3 consecutive years. 

‘‘(2) PEER REVIEW PANELS FOR PARTICULAR 
COMPETITIONS.— 

‘‘(A) COMPOSITION.—The Secretary shall en-
sure that each sub panel selected from the 
standing panel that reviews applications under 
this subpart (other than section 665), subpart 3, 
and subpart 4 includes— 

‘‘(i) individuals with knowledge and expertise 
on the issues addressed by the activities author-
ized by the relevant subpart; and 

‘‘(ii) to the extent practicable, parents of chil-
dren with disabilities ages birth through 26, in-
dividuals with disabilities, and persons from di-
verse backgrounds. 

‘‘(B) FEDERAL EMPLOYMENT LIMITATION.—A 
majority of the individuals on each sub panel 
that reviews an application under this subpart 
(other than an application under section 665), 
subpart 3, and subpart 4 shall be individuals 
who are not employees of the Federal Govern-
ment. 

‘‘(3) USE OF DISCRETIONARY FUNDS FOR ADMIN-
ISTRATIVE PURPOSES.— 

‘‘(A) EXPENSES AND FEES OF NON-FEDERAL 
PANEL MEMBERS.—The Secretary may use funds 
made available under this subpart, subpart 3, 
and subpart 4 to pay the expenses and fees of 
the panel members who are not officers or em-
ployees of the Federal Government. 

‘‘(B) ADMINISTRATIVE SUPPORT.—The Sec-
retary may use not more than 1 percent of the 
funds made available to carry out this subpart, 
subpart 3, or subpart 4 to pay non-Federal enti-
ties for administrative support related to man-
agement of applications submitted under this 
subpart. 

‘‘(4) AVAILABILITY OF CERTAIN PRODUCTS.— 
The Secretary shall ensure that recipients of 
grants, cooperative agreements, or contracts 
under this subpart, subpart 3, and subpart 4 
make available in formats that are accessible to 
individuals with disabilities any products devel-
oped under such grants, cooperative agreements, 
or contracts that the recipient is making avail-
able to the public. 

‘‘(g) PROGRAM EVALUATION.—The Secretary 
may use funds made available to carry out this 
subpart, subpart 3, and subpart 4 to evaluate 
activities carried out under this subpart. 

‘‘(h) MINIMUM FUNDING REQUIRED.— 
‘‘(1) IN GENERAL.—Subject to paragraph (2), 

the Secretary shall ensure that, for each fiscal 
year, at least the following amounts are pro-
vided under this subpart and subpart 3 to ad-
dress the following needs: 

‘‘(A) $12,832,000 to address the educational, 
related services, transitional, and early inter-
vention needs of children with deaf-blindness. 

‘‘(B) $4,000,000 to address the postsecondary, 
vocational, technical, continuing, and adult 
education needs of individuals with deafness. 

‘‘(C) $4,000,000 to address the educational, re-
lated services, and transitional needs of children 
with an emotional disturbance and those who 
are at risk of developing an emotional disturb-
ance. 

‘‘(2) RATABLE REDUCTION.—If the total 
amount appropriated to carry out this subpart, 
subpart 3, and part E of the Education Sciences 
Reform Act of 2002 for any fiscal year is less 
than $130,000,000, the amounts listed in para-
graph (1) shall be ratably reduced. 

‘‘(i) ELIGIBILITY FOR FINANCIAL ASSISTANCE.— 
No State or local educational agency, or other 
public institution or agency, may receive a 
grant or enter into a contract or cooperative 
agreement under this subpart that relates exclu-
sively to programs, projects, and activities per-
taining to children aged 3 through 5, inclusive, 
unless the State is eligible to receive a grant 
under section 619(b). 
‘‘SEC. 662. RESEARCH COORDINATION TO IM-

PROVE RESULTS FOR CHILDREN 
WITH DISABILITIES. 

‘‘The Secretary shall coordinate research car-
ried out under this subpart with research car-
ried out under part E of the Education Sciences 
Reform Act of 2002. 
‘‘SEC. 663. TECHNICAL ASSISTANCE, DEMONSTRA-

TION PROJECTS, DISSEMINATION OF 
INFORMATION, AND IMPLEMENTA-
TION OF SCIENTIFICALLY BASED RE-
SEARCH. 

‘‘(a) IN GENERAL.—From amounts made avail-
able under section 675, the Secretary, on a com-
petitive basis, shall award grants to, or enter 
into contracts or cooperative agreements with, 
eligible entities to provide technical assistance, 
carry out model demonstration projects, dissemi-
nate useful information, and implement activi-
ties that are supported by scientifically based 
research. 

‘‘(b) REQUIRED ACTIVITIES.—The Secretary 
shall support activities to improve services pro-
vided under this Act, including the practices of 
professionals and others involved in providing 
such services to children with disabilities, that 
promote academic achievement and functional 
performance to improve educational results and 
functional outcomes for children with disabil-
ities through— 

‘‘(1) implementing effective strategies that are 
conducive to learning and for addressing inap-
propriate behavior of students with disabilities 
in schools, including strategies to prevent chil-
dren with emotional and behavioral problems 
from developing emotional disturbances that re-

quire the provision of special education and re-
lated services; 

‘‘(2) improving the alignment, compatibility, 
and development of valid and reliable assess-
ment methods, including alternate assessment 
methods and evaluation methods, for assessing 
adequately yearly progress as described in sec-
tion 1111(b)(2) of the Elementary and Secondary 
Education Act of 1965; 

‘‘(3) providing information to both regular 
education teachers and special education teach-
ers to address the different learning styles and 
disabilities of students; 

‘‘(4) disseminating information on innovative, 
effective, and efficient curricula, materials (in-
cluding those that are universally designed), in-
structional approaches, and strategies that— 

‘‘(A) support effective transitions between 
educational settings or from school to post- 
school settings; 

‘‘(B) support effective inclusion of students 
with disabilities in general education settings, 
especially students with low-incidence disabil-
ities; and 

‘‘(C) improve educational and transitional re-
sults at all levels of the educational system in 
which the activities are carried out and, in par-
ticular, that improve the progress of children 
with disabilities, as measured by assessments 
within the general education curriculum in-
volved; and 

‘‘(5) demonstrating and applying scientif-
ically-based findings to facilitate systematic 
changes related to the provision of services to 
children with disabilities. 

‘‘(c) AUTHORIZED ACTIVITIES.—Activities that 
may be carried out under this section include 
activities to improve services provided under this 
Act, including the practices of professionals and 
others involved in providing such services to 
children with disabilities, that promote in-
creased academic achievement and enhanced 
functional outcomes for children with disabil-
ities through— 

‘‘(1) supporting and promoting the coordina-
tion of early intervention, education, and tran-
sitional services for children with disabilities 
with services provided by health, rehabilitation, 
and social service agencies; 

‘‘(2) promoting improved alignment and com-
patibility of general and special education re-
forms concerned with curriculum and instruc-
tional reform, and evaluating of such reforms; 

‘‘(3) enabling professionals, parents of chil-
dren with disabilities, and other persons, to 
learn about, and implement, the findings of sci-
entifically based research and effective practices 
relating to the provision of services to children 
with disabilities; 

‘‘(4) disseminating information relating to suc-
cessful approaches to overcoming systemic bar-
riers to the effective and efficient delivery of 
early intervention, educational, and transi-
tional services, to personnel who provide serv-
ices to children with disabilities; 

‘‘(5) assisting States and local educational 
agencies with the process of planning systemic 
changes that will promote improved early inter-
vention, educational, and transitional results 
for children with disabilities; 

‘‘(6) promoting change through a multi-State 
or regional framework that benefits States, local 
educational agencies, and other participants in 
partnerships that are in the process of achieving 
systemic change; 

‘‘(7) focusing on the needs and issues that are 
specific to a population of children with disabil-
ities, such as providing single-State and multi- 
State technical assistance and in-service train-
ing— 

‘‘(A) to schools and agencies serving deaf- 
blind children and their families; 

‘‘(B) to programs and agencies serving other 
groups of children with low-incidence disabil-
ities and their families; 

‘‘(C) to address the postsecondary education 
needs of individuals who are deaf or hard-of- 
hearing; and 
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‘‘(D) to schools and personnel providing spe-

cial education and related services for children 
with autism spectrum disorders; 

‘‘(8) demonstrating models of personnel prepa-
ration to ensure appropriate placements and 
services for all students with disabilities and to 
reduce disproportionality in eligibility, place-
ment, and disciplinary actions for minority and 
limited English proficient children: and 

‘‘(9) disseminating information on how to re-
duce racial and ethnic disproportionalities. 

‘‘(d) BALANCE AMONG DISABILITIES AND AGE 
RANGES.—In carrying out this section, the Sec-
retary shall ensure that there is an appropriate 
balance across all age ranges and disabilities. 

‘‘(e) LINKING STATES TO INFORMATION 
SOURCES.—In carrying out this section, the Sec-
retary may support projects that link States to 
technical assistance resources, including special 
education and general education resources, and 
may make research and related products avail-
able through libraries, electronic networks, par-
ent training projects, and other information 
sources. 

‘‘(f) APPLICATIONS.— 
‘‘(1) IN GENERAL.—An eligible entity that de-

sires to receive a grant, or to enter into a con-
tract or cooperative agreement, under this sec-
tion shall submit an application to the Secretary 
at such time, in such manner, and containing 
such information as the Secretary may require. 

‘‘(2) CONTENTS.—The Secretary may, as ap-
propriate, require eligible entities to demonstrate 
that the projects described in their applications 
are supported by scientifically based research 
that has been carried out in conjunction with 
the standards for the conduct and evaluation of 
all research and development established by the 
National Center for Education Research under 
sections 133 and 134 of the Education Sciences 
Reform Act of 2002. 

‘‘(3) PRIORITY.—As appropriate, the Secretary 
shall give priority to applications that propose 
to serve teachers and school personnel directly 
in the school environment or that strengthen 
State and local agency capacity to improve in-
structional practices of personnel to improve 
educational results for children with disabilities 
in the school environment. 
‘‘SEC. 664. PERSONNEL DEVELOPMENT TO IM-

PROVE SERVICES AND RESULTS FOR 
CHILDREN WITH DISABILITIES. 

‘‘(a) IN GENERAL.—The Secretary, on a com-
petitive basis, shall award grants to, or enter 
into contracts or cooperative agreements with, 
eligible entities for 1 or more of the following: 

‘‘(1) To help address the needs identified in 
the State plan described in section 653(a)(2) for 
highly qualified personnel, as defined in section 
651(b), to work with infants, toddlers, or chil-
dren with disabilities, consistent with the stand-
ards described in section 612(a)(14). 

‘‘(2) To ensure that those personnel have the 
necessary skills and knowledge, derived from 
practices that have been determined, through 
scientifically based research, to be successful in 
serving those children. 

‘‘(3) To encourage increased focus on aca-
demics and core content areas in special edu-
cation personnel preparation programs. 

‘‘(4) To ensure that regular education teach-
ers have the necessary skills and knowledge to 
provide instruction to students with disabilities 
in the regular education classroom. 

‘‘(5) To ensure that all special education 
teachers are highly qualified. 

‘‘(6) To ensure that preservice and in-service 
personnel preparation programs include train-
ing in— 

‘‘(A) the use of new technologies; 
‘‘(B) the area of early intervention, edu-

cational, and transition services; 
‘‘(C) effectively involving parents; and 
‘‘(D) positive behavioral supports. 
‘‘(7) To provide high-quality professional de-

velopment for principals, superintendents, and 
other administrators, including training in— 

‘‘(A) instructional leadership; 

‘‘(B) behavioral supports in the school and 
classroom; 

‘‘(C) paperwork reduction; 
‘‘(D) promoting improved collaboration be-

tween special education and general education 
teachers; 

‘‘(E) assessment and accountability; 
‘‘(F) ensuring effective learning environments; 

and 
‘‘(G) fostering positive relationships with par-

ents. 
‘‘(b) PERSONNEL DEVELOPMENT; AUTHORIZED 

ACTIVITIES.— 
‘‘(1) IN GENERAL.—In carrying out this sec-

tion, the Secretary shall support activities to 
prepare personnel, including activities for the 
preparation of personnel who will serve children 
with high-incidence and low-incidence disabil-
ities, consistent with the objectives described in 
subsection (a). 

‘‘(2) AUTHORIZED ACTIVITIES.—Activities that 
may be carried out under this subsection include 
the following: 

‘‘(A) Supporting collaborative personnel prep-
aration activities undertaken by institutions of 
higher education, local educational agencies, 
and other local entities— 

‘‘(i) to improve and reform their existing pro-
grams, to support effective existing programs, to 
support the development of new programs, and 
to prepare teachers, principals, administrators, 
and related services personnel— 

‘‘(I) to meet the diverse needs of children with 
disabilities for early intervention, educational, 
and transitional services; and 

‘‘(II) to work collaboratively in regular class-
room settings; and 

‘‘(ii) to incorporate best practices and scientif-
ically based research about preparing per-
sonnel— 

‘‘(I) so the personnel will have the knowledge 
and skills to improve educational results for 
children with disabilities; and 

‘‘(II) to implement effective teaching strategies 
and interventions to prevent the 
misidentification, overidentification, or under-
identification of children as having a disability, 
especially minority and limited English pro-
ficient children. 

‘‘(B) Developing, evaluating, and dissemi-
nating innovative models for the recruitment, 
induction, retention, and assessment of highly 
qualified teachers to reduce teachers shortages. 

‘‘(C) Providing continuous personnel prepara-
tion, training, and professional development de-
signed to provide support and ensure retention 
of teachers and personnel who teach and pro-
vide related services to children with disabilities. 

‘‘(D) Developing and improving programs for 
paraprofessionals to become special education 
teachers, related services personnel, and early 
intervention personnel, including interdiscipli-
nary training to enable the paraprofessionals to 
improve early intervention, educational, and 
transitional results for children with disabilities. 

‘‘(E) Demonstrating models for the prepara-
tion of, and interdisciplinary training of, early 
intervention, special education, and general 
education personnel, to enable the personnel to 
acquire the collaboration skills necessary to 
work within teams and to improve results for 
children with disabilities, particularly within 
the general education curriculum. 

‘‘(F) Promoting effective parental involvement 
practices to enable the personnel to work with 
parents and involve parents in the education of 
such parents’ children. 

‘‘(G) Promoting the transferability, across 
State and local jurisdictions, of licensure and 
certification of teachers, principals, and admin-
istrators working with such children. 

‘‘(H) Developing and disseminating models 
that prepare teachers with strategies, including 
positive behavioral interventions, for addressing 
the conduct of children with disabilities that im-
pedes their learning and that of others in the 
classroom. 

‘‘(I) Developing and improving programs to 
enhance the ability of general education teach-

ers, principals, school administrators, and 
school board members to improve results for chil-
dren with disabilities. 

‘‘(J) Supporting institutions of higher edu-
cation with minority enrollments of at least 25 
percent for the purpose of preparing personnel 
to work with children with disabilities. 

‘‘(K) Preparing personnel to work in high 
need elementary schools and secondary schools, 
including urban schools, rural schools, and 
schools operated by an entity described in sec-
tion 7113(d)(1)(A)(ii) of the Elementary and Sec-
ondary Education Act of 1965, and schools that 
serve high numbers or percentages of limited 
English proficient children. 

‘‘(L) Developing, evaluating, and dissemi-
nating innovative models for the recruitment, 
induction, retention, and assessment of new, 
highly qualified teachers, especially from groups 
that are underrepresented in the teaching pro-
fession, including individuals with disabilities. 

‘‘(M) Developing and improving programs to 
train special education teachers to develop an 
expertise in autism spectrum disorders. 

‘‘(c) LOW INCIDENCE DISABILITIES; AUTHOR-
IZED ACTIVITIES.— 

‘‘(1) IN GENERAL.—In carrying out this sec-
tion, the Secretary shall support activities, con-
sistent with the objectives described in sub-
section (a), that benefit children with low inci-
dence disabilities. 

‘‘(2) AUTHORIZED ACTIVITIES.—Activities that 
may be carried out under this subsection include 
activities such as the following: 

‘‘(A) Preparing persons who— 
‘‘(i) have prior training in educational and 

other related service fields; and 
‘‘(ii) are studying to obtain degrees, certifi-

cates, or licensure that will enable the persons 
to assist children with low incidence disabilities 
to achieve the objectives set out in their individ-
ualized education programs described in section 
614(d), or to assist infants and toddlers with low 
incidence disabilities to achieve the outcomes 
described in their individualized family service 
plans described in section 636. 

‘‘(B) Providing personnel from various dis-
ciplines with interdisciplinary training that will 
contribute to improvement in early intervention, 
educational, and transitional results for chil-
dren with low incidence disabilities. 

‘‘(C) Preparing personnel in the innovative 
uses and application of technology, including 
universally designed technologies, assistive tech-
nology devices, and assistive technology serv-
ices— 

‘‘(i) to enhance learning by children with low 
incidence disabilities through early interven-
tion, educational, and transitional services; and 

‘‘(ii) to improve communication with parents. 
‘‘(D) Preparing personnel who provide serv-

ices to visually impaired or blind children to 
teach and use Braille in the provision of services 
to such children. 

‘‘(E) Preparing personnel to be qualified edu-
cational interpreters, to assist children with low 
incidence disabilities, particularly deaf and 
hard of hearing children in school and school 
related activities, and deaf and hard of hearing 
infants and toddlers and preschool children in 
early intervention and preschool programs. 

‘‘(F) Preparing personnel who provide services 
to children with significant cognitive disabilities 
and children with multiple disabilities. 

‘‘(3) DEFINITION.—As used in this section, the 
term ‘low incidence disability’ means— 

‘‘(A) a visual or hearing impairment, or simul-
taneous visual and hearing impairments; 

‘‘(B) a significant cognitive impairment; or 
‘‘(C) any impairment for which a small num-

ber of personnel with highly specialized skills 
and knowledge are needed in order for children 
with that impairment to receive early interven-
tion services or a free appropriate public edu-
cation. 

‘‘(4) SELECTION OF RECIPIENTS.—In selecting 
recipients under this subsection, the Secretary 
may give preference to eligible entities submit-
ting applications that include 1 or more of the 
following: 
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‘‘(A) A proposal to prepare personnel in more 

than 1 low incidence disability, such as deafness 
and blindness. 

‘‘(B) A demonstration of an effective collabo-
ration with an eligible entity and a local edu-
cational agency that promotes recruitment and 
subsequent retention of highly qualified per-
sonnel to serve children with disabilities. 

‘‘(5) PREPARATION IN USE OF BRAILLE.—The 
Secretary shall ensure that all recipients of as-
sistance under this subsection who will use that 
assistance to prepare personnel to provide serv-
ices to visually impaired or blind children that 
can appropriately be provided in Braille will 
prepare those individuals to provide those serv-
ices in Braille. 

‘‘(d) LEADERSHIP PREPARATION; AUTHORIZED 
ACTIVITIES.— 

‘‘(1) IN GENERAL.—In carrying out this sec-
tion, the Secretary shall support leadership 
preparation activities that are consistent with 
the objectives described in subsection (a). 

‘‘(2) AUTHORIZED ACTIVITIES.—Activities that 
may be carried out under this subsection include 
activities such as the following: 

‘‘(A) Preparing personnel at the graduate, 
doctoral, and postdoctoral levels of training to 
administer, enhance, or provide services to im-
prove results for children with disabilities. 

‘‘(B) Providing interdisciplinary training for 
various types of leadership personnel, including 
teacher preparation faculty, administrators, re-
searchers, supervisors, principals, related serv-
ices personnel, and other persons whose work 
affects early intervention, educational, and 
transitional services for children with disabil-
ities. 

‘‘(e) ENHANCED SUPPORT AND TRAINING FOR 
BEGINNING SPECIAL EDUCATORS; AUTHORIZED 
ACTIVITIES.— 

‘‘(1) IN GENERAL.—In carrying out this sec-
tion, the Secretary shall support personnel prep-
aration activities that are consistent with the 
objectives described in subsection (a). 

‘‘(2) AUTHORIZED ACTIVITIES.—Activities that 
may be carried out under this subsection in-
clude— 

‘‘(A) enhancing and restructuring an existing 
program or developing a preservice teacher edu-
cation program, to prepare special education 
teachers, at colleges or departments of education 
within the institution of higher education, by 
incorporating an additional 5th year clinical 
learning opportunity, field experience, or super-
vised practicum into a program of preparation 
and coursework for special education teachers; 
or 

‘‘(B) Creating or supporting professional de-
velopment schools that provide— 

‘‘(i) high quality mentoring and induction op-
portunities with ongoing support for beginning 
special education teachers; or 

‘‘(ii) inservice professional development to vet-
eran special education teachers through the on-
going exchange of information and instructional 
strategies. 

‘‘(3) ELIGIBLE PARTNERSHIPS.—Eligible recipi-
ents of assistance under this subsection are 
partnerships— 

‘‘(A) that shall consist of— 
‘‘(i) 1 or more institutions of higher education 

with special education personnel preparation 
programs; and 

‘‘(ii) 1 or more local educational agencies; and 
‘‘(iii) in the case of activities assisted under 

paragraph (2)(B), an elementary school or sec-
ondary school; and 

‘‘(B) that may include other entities eligible 
for assistance under this part, such as a State 
educational agency. 

‘‘(4) PRIORITY.—In awarding grants or enter-
ing into contracts or cooperative agreements 
under this subsection, the Secretary shall give 
priority to partnerships that include local edu-
cational agencies that serve— 

‘‘(A) high numbers or percentages of low-in-
come students; or 

‘‘(B) schools that have failed to make ade-
quate yearly progress toward enabling children 

with disabilities to meet academic achievement 
standards. 

‘‘(f) TRAINING TO SUPPORT GENERAL EDU-
CATORS; AUTHORIZED ACTIVITIES.— 

‘‘(1) IN GENERAL.—In carrying out this sec-
tion, the Secretary shall support personnel prep-
aration activities that are consistent with the 
objectives described in subsection (a). 

‘‘(2) AUTHORIZED ACTIVITIES.—Activities that 
may be carried out under this subsection in-
clude— 

‘‘(A) high quality professional development 
for general educators that develops the knowl-
edge and skills, and enhances the ability, of 
general educators to— 

‘‘(i) use classroom-based techniques to identify 
students who may be eligible for special edu-
cation services, and deliver instruction in a way 
that meets the individualized needs of children 
with disabilities through appropriate supports, 
accommodations, and curriculum modifications; 

‘‘(ii) use classroom-based techniques, such as 
scientifically based reading instruction; 

‘‘(iii) work collaboratively with special edu-
cation teachers and related services personnel; 

‘‘(iv) implement strategies, such as positive be-
havioral interventions— 

‘‘(I) to address the behavior of children with 
disabilities that impedes the learning of such 
children and others; or 

‘‘(II) to prevent children from being 
misidentified as children with disabilities; 

‘‘(v) prepare children with disabilities to par-
ticipate in statewide assessments (with or with-
out accommodations) and alternate assessments, 
as appropriate; 

‘‘(vi) develop effective practices for ensuring 
that all children with disabilities are a part of 
all accountability systems under the Elementary 
and Secondary Education Act of 1965; 

‘‘(vii) work with and involve parents of chil-
dren with disabilities in their child’s education; 

‘‘(viii) understand how to effectively construct 
IEPs, participate in IEP meetings, and imple-
ment IEPs; and 

‘‘(ix) in the case of principals and super-
intendents, be instructional leaders and promote 
improved collaboration between general edu-
cators, special education teachers, and related 
services personnel; and 

‘‘(B) release and planning time for the activi-
ties described in this subsection. 

‘‘(3) ELIGIBLE PARTNERSHIPS.—Eligible recipi-
ents of assistance under this subsection are 
partnerships— 

‘‘(A) that consist of— 
‘‘(i) 1 or more institutions of higher education 

with special education personnel preparation 
programs; and 

‘‘(ii) 1 or more local educational agencies; and 
‘‘(B) that may include other entities eligible 

for assistance under this part, such as a State 
educational agency. 

‘‘(g) APPLICATIONS.— 
‘‘(1) IN GENERAL.—Any eligible entity that de-

sires to receive a grant, or enter into a contract 
or cooperative agreement, under this section 
shall submit an application to the Secretary at 
such time, in such manner, and containing such 
information as the Secretary may require. 

‘‘(2) IDENTIFIED STATE NEEDS.— 
‘‘(A) REQUIREMENT TO ADDRESS IDENTIFIED 

NEEDS.—Any application under subsection (b), 
(c), (d), (e), or (f) shall include information dem-
onstrating to the satisfaction of the Secretary 
that the activities described in the application 
will address needs identified by the State or 
States the applicant proposes to serve, con-
sistent with the needs identified in the State 
plan described in section 653(a)(2). 

‘‘(B) COOPERATION WITH STATE EDUCATIONAL 
AGENCIES.—Any applicant that is not a local 
educational agency or a State educational agen-
cy shall include in the application information 
demonstrating to the satisfaction of the Sec-
retary that the applicant and 1 or more State 
educational agencies or local educational agen-
cies have engaged in a cooperative effort to 
carry out and monitor the project to be assisted. 

‘‘(3) ACCEPTANCE BY STATES OF PERSONNEL 
PREPARATION REQUIREMENTS.—The Secretary 
may require applicants to provide assurances 
from 1 or more States that such States intend to 
accept successful completion of the proposed 
personnel preparation program as meeting State 
personnel standards for serving children with 
disabilities or serving infants and toddlers with 
disabilities. 

‘‘(h) SELECTION OF RECIPIENTS.— 
‘‘(1) IMPACT OF PROJECT.—In selecting award 

recipients under this section, the Secretary shall 
consider the impact of the proposed project de-
scribed in the application in meeting the need 
for personnel identified by the States. 

‘‘(2) REQUIREMENT FOR APPLICANTS TO MEET 
STATE AND PROFESSIONAL STANDARDS.—The Sec-
retary shall make grants and enter into con-
tracts and cooperative agreements under this 
section only to eligible applicants that meet 
State and professionally recognized standards 
for the preparation of special education and re-
lated services personnel, if the purpose of the 
project is to assist personnel in obtaining de-
grees. 

‘‘(3) PREFERENCES.—In selecting recipients 
under this section, the Secretary may give pref-
erence to institutions of higher education that 
are— 

‘‘(A) educating regular education personnel to 
meet the needs of children with disabilities in 
integrated settings; 

‘‘(B) educating special education personnel to 
work in collaboration with regular educators in 
integrated settings; and 

‘‘(C) successfully recruiting and preparing in-
dividuals with disabilities and individuals from 
groups that are underrepresented in the profes-
sion for which the institution of higher edu-
cation is preparing individuals. 

‘‘(i) SERVICE OBLIGATION.—Each application 
for funds under subsections (b), (c), (d), and (e) 
shall include an assurance that the applicant 
will ensure that individuals who receive assist-
ance under the proposed project will subse-
quently provide special education and related 
services to children with disabilities for a period 
of 1 year for every year for which assistance 
was received, or repay all or part of the cost of 
that assistance, in accordance with regulations 
issued by the Secretary. 

‘‘(j) SCHOLARSHIPS.—The Secretary may in-
clude funds for scholarships, with necessary sti-
pends and allowances, in awards under sub-
sections (b), (c), (d), and (e). 

‘‘(k) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to carry 
out this section such sums as may be necessary 
for each of the fiscal years 2004 through 2009. 
‘‘SEC. 665. STUDIES AND EVALUATIONS. 

‘‘(a) STUDIES AND EVALUATIONS.— 
‘‘(1) DELEGATION.—The Secretary shall dele-

gate to the Director of the Institute for Edu-
cation Sciences responsibility to carry out this 
section, other than subsections (d) and (f). 

‘‘(2) ASSESSMENT.—The Secretary shall, di-
rectly or through grants, contracts, or coopera-
tive agreements awarded on a competitive basis, 
assess the progress in the implementation of this 
Act, including the effectiveness of State and 
local efforts to provide— 

‘‘(A) a free appropriate public education to 
children with disabilities; and 

‘‘(B) early intervention services to infants and 
toddlers with disabilities, and infants and tod-
dlers who would be at risk of having substantial 
developmental delays if early intervention serv-
ices were not provided to them. 

‘‘(b) NATIONAL ASSESSMENT.— 
‘‘(1) IN GENERAL.—The Secretary shall carry 

out a national assessment of activities carried 
out with Federal funds under this Act in order— 

‘‘(A) to determine the effectiveness of this Act 
in achieving its purposes; 

‘‘(B) to provide timely information to the 
President, Congress, the States, local edu-
cational agencies, and the public on how to im-
plement this Act more effectively; and 
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‘‘(C) to provide the President and Congress 

with information that will be useful in devel-
oping legislation to achieve the purposes of this 
Act more effectively. 

‘‘(2) CONSULTATION.—The Secretary shall 
plan, review, and conduct the national assess-
ment under this subsection in consultation with 
researchers, State practitioners, local practi-
tioners, parents of children with disabilities, 
and other appropriate individuals. 

‘‘(3) SCOPE OF ASSESSMENT.—The national as-
sessment shall assess the— 

‘‘(A) implementation of programs assisted 
under this Act and the impact of those programs 
on addressing the developmental, educational, 
and transitional needs of, and improving the 
academic achievement and functional outcomes 
of, children with disabilities to enable the chil-
dren to reach challenging developmental goals 
and challenging State academic content stand-
ards based on State academic assessments, in-
cluding alternate assessments; 

‘‘(B) types of programs and services that have 
demonstrated the greatest likelihood of helping 
students reach the challenging State academic 
content standards and developmental goals; 

‘‘(C) implementation of the personnel prepara-
tion and professional development activities as-
sisted under this Act and the impact on instruc-
tion, student academic achievement, and teach-
er qualifications to enhance the ability of spe-
cial education teachers and regular education 
teachers to improve results for children with dis-
abilities; and 

‘‘(D) effectiveness of schools, local edu-
cational agencies, States, and other recipients of 
assistance under this Act, in achieving the pur-
poses of this Act in— 

‘‘(i) improving the academic achievement of 
children with disabilities and their performance 
on regular statewide assessments, and the per-
formance of children with disabilities on alter-
nate assessments; 

‘‘(ii) improving the participation rate of chil-
dren with disabilities in the general education 
curriculum; 

‘‘(iii) improving the transitions of children 
with disabilities at natural transition points; 

‘‘(iv) placing and serving children with dis-
abilities, including minority children, in the 
least restrictive environment appropriate; 

‘‘(v) preventing children with disabilities, es-
pecially children with emotional disturbances 
and specific learning disabilities, from dropping 
out of school; 

‘‘(vi) addressing the reading and literacy 
needs of children with disabilities; 

‘‘(vii) coordinating services provided under 
this Act with each other, with other educational 
and pupil services (including preschool serv-
ices), and with health and social services funded 
from other sources; 

‘‘(viii) improving the participation of parents 
of children with disabilities in the education of 
their children; 

‘‘(ix) resolving disagreements between edu-
cation personnel and parents through alternate 
dispute resolution activities including medi-
ation; and 

‘‘(x) reducing the misidentification of chil-
dren, especially minority and limited English 
proficient children. 

‘‘(4) INTERIM AND FINAL REPORTS.—The Sec-
retary shall submit to the President and Con-
gress— 

‘‘(A) an interim report that summarizes the 
preliminary findings of the national assessment 
not later than 3 years after the date of enact-
ment of the Individuals with Disabilities Edu-
cation Improvement Act of 2003; and 

‘‘(B) a final report of the findings of the as-
sessment not later than 5 years after the date of 
enactment of the Individuals with Disabilities 
Education Improvement Act of 2003. 

‘‘(c) STUDY ON ENSURING ACCOUNTABILITY FOR 
STUDENTS WITH SIGNIFICANT DISABILITIES.—The 
Secretary shall carry out a national study or 
studies to examine— 

‘‘(1) the criteria that States use to determine 
eligibility for alternate assessments and the 
number and type of children who take those as-
sessments; 

‘‘(2) the validity and reliability of alternate 
assessment instruments and procedures; 

‘‘(3) the alignment of alternate assessments 
with State academic content and achievement 
standards or with alternate academic achieve-
ment standards; and 

‘‘(4) the use and effectiveness of alternate as-
sessments in appropriately measuring student 
progress and outcomes specific to individualized 
instructional need. 

‘‘(d) ANNUAL REPORT.—The Secretary shall 
provide an annual report to Congress that— 

‘‘(1) summarizes the research conducted under 
section 662; 

‘‘(2) analyzes and summarizes the data re-
ported by the States and the Secretary of the In-
terior under section 618; 

‘‘(3) summarizes the studies and evaluations 
conducted under this section and the timeline 
for their completion; 

‘‘(4) describes the extent and progress of the 
national assessment; and 

‘‘(5) describes the findings and determinations 
resulting from reviews of State implementation 
of this Act. 

‘‘(e) AUTHORIZED ACTIVITIES.—In carrying 
out this section, the Secretary may support ob-
jective studies, evaluations, and assessments, in-
cluding studies that— 

‘‘(1) analyze measurable impact, outcomes, 
and results achieved by State educational agen-
cies and local educational agencies through 
their activities to reform policies, procedures, 
and practices designed to improve educational 
and transitional services and results for chil-
dren with disabilities; 

‘‘(2) analyze State and local needs for profes-
sional development, parent training, and other 
appropriate activities that can reduce the need 
for disciplinary actions involving children with 
disabilities; 

‘‘(3) assess educational and transitional serv-
ices and results for children with disabilities 
from minority backgrounds, including— 

‘‘(A) data on— 
‘‘(i) the number of minority children who are 

referred for special education evaluation; 
‘‘(ii) the number of minority children who are 

receiving special education and related services 
and their educational or other service place-
ment; 

‘‘(iii) the number of minority children who 
graduated from secondary programs with a reg-
ular diploma in the standard number of years; 
and 

‘‘(iv) the number of minority children who 
drop out of the educational system; and 

‘‘(B) the performance of children with disabil-
ities from minority backgrounds on State assess-
ments and other performance indicators estab-
lished for all students; 

‘‘(4) measure educational and transitional 
services and results of children with disabilities 
served under this Act, including longitudinal 
studies that— 

‘‘(A) examine educational and transitional 
services and results for children with disabilities 
who are 3 through 17 years of age and are re-
ceiving special education and related services 
under this Act, using a national, representative 
sample of distinct age cohorts and disability cat-
egories; and 

‘‘(B) examine educational results, transition 
services, postsecondary placement, and employ-
ment status of individuals with disabilities, 18 
through 21 years of age, who are receiving or 
have received special education and related 
services under this Act; and 

‘‘(5) identify and report on the placement of 
children with disabilities by disability category. 

‘‘(f) STUDY.—The Secretary shall study, and 
report to Congress regarding, the extent to 
which States adopt policies described in section 
635(b)(1) and on the effects of those policies. 

‘‘(g) RESERVATION FOR STUDIES AND EVALUA-
TIONS.— 

‘‘(1) IN GENERAL.—Except as provided in para-
graph (2) and notwithstanding any other provi-
sion of this Act, the Secretary may reserve not 
more than 1⁄2 of 1 percent of the amount appro-
priated under parts B and C for each fiscal year 
to carry out this section, of which not more 
than $3,000,000 shall be available to carry out 
subsection (c). 

‘‘(2) MAXIMUM AMOUNT.—The maximum 
amount the Secretary may reserve under para-
graph (1) for any fiscal year is $40,000,000, in-
creased by the cumulative rate of inflation since 
fiscal year 2003. 
‘‘Subpart 3—Supports To Improve Results for 

Children With Disabilities 
‘‘SEC. 670. PURPOSES. 

‘‘The purposes of this subpart are to ensure 
that— 

‘‘(1) children with disabilities and their par-
ents receive training and information on their 
rights, responsibilities, and protections under 
this Act, in order to develop the skills necessary 
to cooperatively and effectively participate in 
planning and decision making relating to early 
intervention, educational, and transitional serv-
ices; 

‘‘(2) parents, teachers, administrators, early 
intervention personnel, related services per-
sonnel, and transition personnel receive coordi-
nated and accessible technical assistance and 
information to assist them in improving early 
intervention, educational, and transitional serv-
ices and results for children with disabilities 
and their families; and 

‘‘(3) appropriate technology and media are re-
searched, developed, and demonstrated, to im-
prove and implement early intervention, edu-
cational, and transitional services and results 
for children with disabilities and their families. 
‘‘SEC. 671. PARENT TRAINING AND INFORMATION 

CENTERS. 
‘‘(a) PROGRAM AUTHORIZED.—The Secretary 

may award grants to, and enter into contracts 
and cooperative agreements with, parent organi-
zations to support parent training and informa-
tion centers to carry out activities under this 
section. 

‘‘(b) REQUIRED ACTIVITIES.—Each parent 
training and information center that receives 
assistance under this section shall— 

‘‘(1) provide training and information that 
meets the needs of parents of children with dis-
abilities living in the area served by the center, 
particularly underserved parents and parents of 
children who may be inappropriately identified, 
to enable their children with disabilities to— 

‘‘(A) meet developmental and functional 
goals, and challenging academic achievement 
goals that have been established for all children; 
and 

‘‘(B) be prepared to lead productive inde-
pendent adult lives, to the maximum extent pos-
sible; 

‘‘(2) serve the parents of infants, toddlers, and 
children with the full range of disabilities de-
scribed in section 602(3); 

‘‘(3) assist parents to— 
‘‘(A) better understand the nature of their 

children’s disabilities and their educational, de-
velopmental, and transitional needs; 

‘‘(B) communicate effectively and work col-
laboratively with personnel responsible for pro-
viding special education, early intervention 
services, transition services, and related serv-
ices; 

‘‘(C) participate in decisionmaking processes 
and the development of individualized edu-
cation programs under part B and individual-
ized family service plans under part C; 

‘‘(D) obtain appropriate information about 
the range, type, and quality of options, pro-
grams, services, technologies, and research 
based practices and interventions, and resources 
available to assist children with disabilities and 
their families in school and at home; 
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‘‘(E) understand the provisions of this Act for 

the education of, and the provision of early 
intervention services to, children with disabil-
ities; and 

‘‘(F) participate in school reform activities; 
‘‘(4) in States where the State elects to con-

tract with the parent training and information 
center, contract with State educational agencies 
to provide, consistent with subparagraphs (B) 
and (D) of section 615(e)(2), individuals who 
meet with parents to explain the mediation proc-
ess to the parents; 

‘‘(5) assist parents in resolving disputes in the 
most expeditious and effective way possible, in-
cluding encouraging the use, and explaining the 
benefits, of alternative methods of dispute reso-
lution, such as the mediation process described 
in section 615(e); 

‘‘(6) assist parents and students with disabil-
ities to understand their rights and responsibil-
ities under this Act, including those under sec-
tion 615(m) on the student’s reaching the age of 
majority; 

‘‘(7) assist parents to understand the avail-
ability of, and how to effectively use, procedural 
safeguards under this Act; 

‘‘(8) assist parents in understanding, pre-
paring for, and participating in, the process de-
scribed in section 615(f)(1)(B); 

‘‘(9) establish cooperative partnerships with 
community parent resource centers funded 
under section 672; 

‘‘(10) network with appropriate clearing-
houses, including organizations conducting na-
tional dissemination activities under section 663, 
and with other national, State, and local orga-
nizations and agencies, such as protection and 
advocacy agencies, that serve parents and fami-
lies of children with the full range of disabilities 
described in section 602(3); and 

‘‘(11) annually report to the Secretary on— 
‘‘(A) the number and demographics of parents 

to whom the center provided information and 
training in the most recently concluded fiscal 
year; 

‘‘(B) the effectiveness of strategies used to 
reach and serve parents, including underserved 
parents of children with disabilities; and 

‘‘(C) the number of parents served who have 
resolved disputes through alternative methods of 
dispute resolution. 

‘‘(c) OPTIONAL ACTIVITIES.—A parent training 
and information center that receives assistance 
under this section may provide information to 
teachers and other professionals to assist the 
teachers and professionals in improving results 
for children with disabilities. 

‘‘(d) APPLICATION REQUIREMENTS.—Each ap-
plication for assistance under this section shall 
identify with specificity the special efforts that 
the parent organization will undertake— 

‘‘(1) to ensure that the needs for training and 
information of underserved parents of children 
with disabilities in the area to be served are ef-
fectively met; and 

‘‘(2) to work with community based organiza-
tions. 

‘‘(e) DISTRIBUTION OF FUNDS.— 
‘‘(1) IN GENERAL.—The Secretary shall— 
‘‘(A) make at least 1 award to a parent orga-

nization in each State for a parent training and 
information center which is designated as the 
statewide parent training and information cen-
ter; or 

‘‘(B) in the case of a large State, make awards 
to multiple parent training and information cen-
ters, but only if the centers demonstrate that co-
ordinated services and supports will occur 
among the multiple centers. 

‘‘(2) SELECTION REQUIREMENT.—The Secretary 
shall select among applications submitted by 
parent organizations in a State in a manner 
that ensures the most effective assistance to par-
ents, including parents in urban and rural 
areas, in the State. 

‘‘(f) QUARTERLY REVIEW.— 
‘‘(1) MEETINGS.—The board of directors of 

each parent organization that receives an 

award under this section shall meet at least 
once in each calendar quarter to review the ac-
tivities for which the award was made. 

‘‘(2) CONTINUATION AWARD.—When an organi-
zation requests a continuation award under this 
section, the board of directors shall submit to 
the Secretary a written review of the parent 
training and information program conducted by 
the organization during the preceding fiscal 
year. 

‘‘(g) DEFINITION OF PARENT ORGANIZATION.— 
As used in this section, the term ‘parent organi-
zation’ means a private nonprofit organization 
(other than an institution of higher education) 
that— 

‘‘(1) has a board of directors— 
‘‘(A) the majority of whom are parents of chil-

dren with disabilities ages birth through 26; 
‘‘(B) that includes— 
‘‘(i) individuals working in the fields of spe-

cial education, related services, and early inter-
vention; and 

‘‘(ii) individuals with disabilities; 
‘‘(C) the parent and professional members of 

which are broadly representative of the popu-
lation to be served; and 

‘‘(2) has as its mission serving families of chil-
dren and youth with disabilities who— 

‘‘(A) are ages birth through 26; and 
‘‘(B) have the full range of disabilities de-

scribed in section 602(3). 
‘‘SEC. 672. COMMUNITY PARENT RESOURCE CEN-

TERS. 
‘‘(a) IN GENERAL.—The Secretary may award 

grants to, and enter into contracts and coopera-
tive agreements with, local parent organizations 
to support parent training and information cen-
ters that will help ensure that underserved par-
ents of children with disabilities, including low 
income parents, parents of children with limited 
English proficiency, and parents with disabil-
ities, have the training and information the par-
ents need to enable the parents to participate ef-
fectively in helping their children with disabil-
ities— 

‘‘(1) to meet developmental and functional 
goals, and challenging academic achievement 
goals that have been established for all children; 
and 

‘‘(2) to be prepared to lead productive inde-
pendent adult lives, to the maximum extent pos-
sible. 

‘‘(b) REQUIRED ACTIVITIES.—Each community 
parent resource center assisted under this sec-
tion shall— 

‘‘(1) provide training and information that 
meets the training and information needs of 
parents of children with disabilities proposed to 
be served by the grant, contract, or cooperative 
agreement; 

‘‘(2) carry out the activities required of parent 
training and information centers under para-
graphs (2) through (9) of section 671(b); 

‘‘(3) establish cooperative partnerships with 
the parent training and information centers 
funded under section 671; and 

‘‘(4) be designed to meet the specific needs of 
families who experience significant isolation 
from available sources of information and sup-
port. 

‘‘(c) DEFINITION.—As used in this section, the 
term ‘local parent organization’ means a parent 
organization, as defined in section 671(g), that— 

‘‘(1) has a board of directors the majority of 
whom are parents of children with disabilities 
ages birth through 26 from the community to be 
served; and 

‘‘(2) has as its mission serving parents of chil-
dren with disabilities who— 

‘‘(A) are ages birth through 26; and 
‘‘(B) have the full range of disabilities de-

scribed in section 602(3). 
‘‘SEC. 673. TECHNICAL ASSISTANCE FOR PARENT 

TRAINING AND INFORMATION CEN-
TERS. 

‘‘(a) IN GENERAL.—The Secretary may make 
an award to 1 parent organization (as defined 
in section 671(g)) that receives assistance under 

section 671 to enable the parent organization to 
provide technical assistance for developing, as-
sisting, and coordinating parent training and 
information programs carried out by parent 
training and information centers receiving as-
sistance under sections 671 and 672. 

‘‘(b) AUTHORIZED ACTIVITIES.—The Secretary 
may provide technical assistance to a parent 
training and information center under this sec-
tion in areas such as— 

‘‘(1) effective national coordination of parent 
training efforts, which includes encouraging 
collaborative efforts among award recipients 
under sections 671 and 672; 

‘‘(2) dissemination of information, scientif-
ically based research, and research based prac-
tices and interventions; 

‘‘(3) promotion of the use of technology, in-
cluding universally designed technologies, as-
sistive technology devices, and assistive tech-
nology services; 

‘‘(4) reaching underserved populations; 
‘‘(5) including children with disabilities in 

general education programs; 
‘‘(6) facilitation of transitions from— 
‘‘(A) early intervention services to preschool; 
‘‘(B) preschool to elementary school; 
‘‘(C) elementary school to secondary school; 

and 
‘‘(D) secondary school to postsecondary envi-

ronments; and 
‘‘(7) promotion of alternative methods of dis-

pute resolution, including mediation. 
‘‘(c) REGIONAL PARENT CENTERS.—The recipi-

ent of the award described in section 673(a) 
shall establish no fewer than 4 regional centers 
from the parent training and information cen-
ters and community parent resource centers re-
ceiving assistance under sections 671 and 672 for 
the purpose of carrying out the authorized ac-
tivities described in subsection (b). These re-
gional centers shall be selected on the basis of 
the center’s— 

‘‘(1) willingness to be a regional parent center; 
‘‘(2) demonstrated expertise in the delivery of 

required parent training and information center 
activities described in section 671(b); 

‘‘(3) demonstrated capacity to deliver the au-
thorized activities described in subsection (b); 

‘‘(4) history of collaboration with other parent 
training and information centers, community 
parent resource centers, regional resource cen-
ters, clearinghouses, and other projects; and 

‘‘(5) geographic location. 
‘‘(d) COLLABORATION WITH THE RESOURCE 

CENTERS.—The recipient of the award described 
in subsection (a), in conjunction with the re-
gional parent centers described in subsection (c), 
shall develop collaborative agreements with the 
geographically appropriate Regional Resource 
Center to further parent and professional col-
laboration. 
‘‘SEC. 674. TECHNOLOGY DEVELOPMENT, DEM-

ONSTRATION, AND UTILIZATION; 
AND MEDIA SERVICES. 

‘‘(a) IN GENERAL.—The Secretary, on a com-
petitive basis, shall award grants to, and enter 
into contracts and cooperative agreements with, 
eligible entities to support activities described in 
subsections (b) and (c). 

‘‘(b) TECHNOLOGY DEVELOPMENT, DEMONSTRA-
TION, AND USE.— 

‘‘(1) IN GENERAL.—In carrying out this sec-
tion, the Secretary shall support activities to 
promote the development, demonstration, and 
use of technology. 

‘‘(2) AUTHORIZED ACTIVITIES.—The following 
activities may be carried out under this sub-
section: 

‘‘(A) Conducting research on and promoting 
the demonstration and use of innovative, emerg-
ing, and universally designed technologies for 
children with disabilities, by improving the 
transfer of technology from research and devel-
opment to practice. 

‘‘(B) Supporting research, development, and 
dissemination of technology with universal de-
sign features, so that the technology is acces-
sible to the broadest range of individuals with 
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disabilities without further modification or ad-
aptation. 

‘‘(C) Demonstrating the use of systems to pro-
vide parents and teachers with information and 
training concerning early diagnosis of, interven-
tion for, and effective teaching strategies for, 
young children with reading disabilities. 

‘‘(D) Supporting the use of Internet-based 
communications for students with cognitive dis-
abilities in order to maximize their academic and 
functional skills. 

‘‘(c) EDUCATIONAL MEDIA SERVICES; OPTIONAL 
ACTIVITIES.— 

‘‘(1) IN GENERAL.—In carrying out this sec-
tion, the Secretary shall support— 

‘‘(A) educational media activities that are de-
signed to be of educational value in the class-
room setting to children with disabilities; 

‘‘(B) providing video description, open cap-
tioning, or closed captioning, that is appropriate 
for use in the classroom setting, of— 

‘‘(i) television programs; 
‘‘(ii) videos; 
‘‘(iii) other materials, including programs and 

materials associated with new and emerging 
technologies, such as CDs, DVDs, video stream-
ing, and other forms of multimedia; or 

‘‘(iv) news (but only until September 30, 2006); 
‘‘(C) distributing materials described in sub-

paragraphs (A) and (B) through such mecha-
nisms as a loan service; and 

‘‘(D) providing free educational materials, in-
cluding textbooks, in accessible media for vis-
ually impaired and print disabled students in el-
ementary schools and secondary schools. 

‘‘(2) LIMITATION.—The video description, open 
captioning, or closed captioning described in 
paragraph (1)(B) shall only be provided when 
the description or captioning has not been pre-
viously provided by the producer or distributor, 
or has not been fully funded by other sources. 

‘‘(d) APPLICATIONS.—Any eligible entity that 
wishes to receive a grant, or enter into a con-
tract or cooperative agreement, under this sec-
tion shall submit an application to the Secretary 
at such time, in such manner, and containing 
such information as the Secretary may require. 

‘‘(e) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to carry 
out this section such sums as may be necessary 
for each of the fiscal years 2004 through 2009. 
‘‘SEC. 675. ACCESSIBILITY OF INSTRUCTIONAL 

MATERIALS. 
‘‘(a) INSTRUCTIONAL MATERIALS ACCESSI-

BILITY STANDARD.— 
‘‘(1) ACCESSIBILITY STANDARD.—Not later than 

180 days after the date of enactment of the Indi-
viduals with Disabilities Education Improve-
ment Act of 2003, the Secretary shall, by rule-
making, promulgate an Instructional Materials 
Accessibility Standard which shall constitute 
the technical standards to be used by publishers 
for the preparation of electronic files for States 
under section 612(a)(22). 

‘‘(2) RELATIONSHIP TO OTHER LAWS.—For pur-
poses of this section: 

‘‘(A) AUTHORIZED ENTITY.—Notwithstanding 
the provisions of section 106 of title 17, United 
States Code, it is not an infringement of copy-
right for an authorized entity to reproduce or to 
distribute copies of the electronic files described 
in section 612(a)(22)(B), containing the contents 
of the print instructional materials using the In-
structional Materials Accessibility Standard, if 
such copies are used solely for reproduction or 
distribution of the contents of such print in-
structional materials in specialized formats de-
signed exclusively for use by the blind or other 
persons with print disabilities. 

‘‘(B) PUBLISHER.—Notwithstanding the provi-
sions of section of 106 of title 17, United States 
Code, it is not an infringement of copyright for 
a publisher to create and distribute copies of the 
electronic files described in section 612(a)(22)(B), 
containing the contents of the print instruc-
tional materials using the Instructional Mate-
rial Accessibility Standard, if such copies are 
used solely for reproduction or distribution of 

the contents of such print instructional mate-
rials in specialized formats designed exclusively 
for use by the blind or other persons with print 
disabilities. 

‘‘(C) COPIES.—Copies of the electronic files 
containing the contents of the print instruc-
tional materials using the Instructional Mate-
rials Accessibility Standard shall be made in 
compliance with the provisions of section 121(b) 
of title 17, United States Code, regarding the re-
production and distribution of copyrighted print 
instructional materials in specialized formats. 

‘‘(3) DEFINITIONS.—In this section: 
‘‘(A) INSTRUCTIONAL MATERIALS ACCESSI-

BILITY STANDARD.—The term ‘Instructional Ma-
terials Accessibility Standard’ means the tech-
nical standards described in paragraph (2), to be 
used in the preparation of electronic files suit-
able and used solely for efficient conversion into 
specialized formats. 

‘‘(B) BLIND OR OTHER PERSONS WITH PRINT 
DISABILITIES.—The term ‘blind or other persons 
with print disabilities’ means children served 
under this Act and who may qualify in accord-
ance with the Act entitled ‘‘An Act to provide 
books for the adult blind’’, approved March 3, 
1931 (2 U.S.C. 135a; 46 Stat. 1487) to receive 
books and other publications produced in spe-
cialized formats. 

‘‘(C) SPECIALIZED FORMATS.—The term ‘spe-
cialized formats’ has the meaning given the term 
in section 121(c)(3) of title 17, United States 
Code, and for the purposes of this section, in-
cludes synthesized speech, digital audio, and 
large print. 

‘‘(D) PRINT INSTRUCTIONAL MATERIALS.—The 
term ‘print instructional materials’ means print-
ed textbooks and related printed core materials 
that are written and published primarily for use 
in elementary school and secondary school in-
struction and are required by a State edu-
cational agency or local educational agency for 
use by pupils in the classroom. 

‘‘(E) AUTHORIZED ENTITY.—The term ‘author-
ized entity’ has the meaning given the term in 
section 121(c)(1) of title 17, United States Code. 

‘‘(4) APPLICABILITY.—This section shall apply 
to print instructional materials published and 
copyrighted after the date on which the final 
rule establishing the Instructional Materials Ac-
cessibility Standard is published in the Federal 
Register. 

‘‘(b) NATIONAL INSTRUCTIONAL MATERIALS AC-
CESS CENTER.— 

‘‘(1) ESTABLISHMENT.—Not later than 2 years 
after the date of enactment of the Individuals 
with Disabilities Education Improvement Act of 
2003, the Secretary shall establish a center, to be 
known as the National Instructional Materials 
Access Center, which shall coordinate the acqui-
sition and distribution of print instructional ma-
terials prepared in the Instructional Materials 
Accessibility Standard described in subsection 
(a)(2). 

‘‘(2) RESPONSIBILITIES.—The duties of the Na-
tional Instructional Materials Access Center are 
the following: 

‘‘(A) To receive and maintain a catalog of 
print instructional materials made available 
under section 612(a)(22) and section 613(a)(6). 

‘‘(B) To provide authorized entities with ac-
cess to such print instructional materials, free of 
charge, in accordance with such terms and pro-
cedures as the National Instructional Materials 
Access Center may prescribe. 

‘‘(C) To develop, adopt, and publish proce-
dures to protect against copyright infringement 
and otherwise to administratively assure compli-
ance with title 17, United States Code, with re-
spect to the print instructional materials pro-
vided under section 612(a)(22) and section 
613(a)(6). 

‘‘(3) CONTRACT AUTHORIZED.—To assist in car-
rying out paragraph (1), the Secretary shall 
award, on a competitive basis, a contract renew-
able on a biennial basis with a nonprofit organi-
zation, or with a consortium of such organiza-
tions, determined by the Secretary to be best 

qualified to carry out the responsibilities de-
scribed in paragraph (2). The contractor shall 
report directly to the Assistant Secretary for 
Special Education and Rehabilitative Services. 

‘‘(4) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to carry 
out this subsection such sums as may be nec-
essary. 
‘‘SEC. 676. AUTHORIZATION OF APPROPRIATIONS. 

‘‘There are authorized to be appropriated to 
carry out sections 671, 672, 673, and 663 such 
sums as may be necessary for each of the fiscal 
years 2004 through 2009. 
‘‘Subpart 4—Interim Alternative Educational 

Settings, Behavioral Supports, and Whole 
School Interventions 

‘‘SEC. 681. PURPOSE. 
‘‘The purpose of this subpart is to authorize 

resources to foster a safe learning environment 
that supports academic achievement for all stu-
dents by improving the quality of interim alter-
native educational settings, providing more be-
havioral supports in schools, and supporting 
whole school interventions. 
‘‘SEC. 682. DEFINITION OF ELIGIBLE ENTITY. 

‘‘In this subpart, the term ‘eligible entity’ 
means— 

‘‘(1) a local educational agency; or 
‘‘(2) a consortium consisting of a local edu-

cational agency and 1 or more of the following 
entities: 

‘‘(A) another local educational agency; 
‘‘(B) a community-based organization with a 

demonstrated record of effectiveness in helping 
children with disabilities who have behavioral 
challenges succeed; 

‘‘(C) an institution of higher education; 
‘‘(D) a mental health provider; or 
‘‘(E) an educational service agency. 

‘‘SEC. 683. PROGRAM AUTHORIZED. 
‘‘The Secretary is authorized to award grants, 

on a competitive basis, to eligible entities to en-
able the eligible entities— 

‘‘(1) to establish or expand behavioral sup-
ports and whole school behavioral interventions 
by providing for effective, research-based prac-
tices, including— 

‘‘(A) comprehensive, early screening efforts 
for students at risk for emotional and behavioral 
difficulties; 

‘‘(B) training for school staff on early identi-
fication, prereferral, and referral procedures; 

‘‘(C) training for administrators, teachers, re-
lated services personnel, behavioral specialists, 
and other school staff in whole school positive 
behavioral interventions and supports, behav-
ioral intervention planning, and classroom and 
student management techniques; 

‘‘(D) joint training for administrators, par-
ents, teachers, related services personnel, behav-
ioral specialists, and other school staff on effec-
tive strategies for positive behavioral interven-
tions and behavior management strategies that 
focus on the prevention of behavior problems; 

‘‘(E) developing or implementing specific cur-
ricula, programs, or interventions aimed at ad-
dressing behavioral problems; 

‘‘(F) stronger linkages between school-based 
services and community-based resources, such 
as community mental health and primary care 
providers; or 

‘‘(G) using behavioral specialists, related serv-
ices personnel, and other staff necessary to im-
plement behavioral supports; or 

‘‘(2) to improve interim alternative edu-
cational settings by— 

‘‘(A) improving the training of administrators, 
teachers, related services personnel, behavioral 
specialists, and other school staff (including on-
going mentoring of new teachers); 

‘‘(B) attracting and retaining a high quality, 
diverse staff; 

‘‘(C) providing for on-site counseling services; 
‘‘(D) using research-based interventions, cur-

riculum, and practices; 
‘‘(E) allowing students to use instructional 

technology that provides individualized instruc-
tion; 
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‘‘(F) ensuring that the services are fully con-

sistent with the goals of the individual student’s 
IEP; 

‘‘(G) promoting effective case management 
and collaboration among parents, teachers, phy-
sicians, related services personnel, behavioral 
specialists, principals, administrators, and other 
school staff; 

‘‘(H) promoting interagency coordination and 
coordinated service delivery among schools, ju-
venile courts, child welfare agencies, community 
mental health providers, primary care providers, 
public recreation agencies, and community- 
based organizations; or 

‘‘(I) providing for behavioral specialists to 
help students transitioning from interim alter-
native educational settings reintegrate into their 
regular classrooms. 
‘‘SEC. 684. PROGRAM EVALUATIONS. 

‘‘(a) REPORT AND EVALUATION.—Each eligible 
entity receiving a grant under this subpart shall 
prepare and submit annually to the Secretary a 
report on the outcomes of the activities assisted 
under the grant. 

‘‘(b) BEST PRACTICES ON WEBSITE.—The Sec-
retary shall make available on the Department’s 
website information for parents, teachers, and 
school administrators on best practices for in-
terim alternative educational settings, behavior 
supports, and whole school intervention. 
‘‘SEC. 685. AUTHORIZATION OF APPROPRIATIONS. 

‘‘There are authorized to be appropriated to 
carry out this subpart $50,000,000 for fiscal year 
2004 and such sums as may be necessary for 
each of the 5 succeeding fiscal years.’’. 

TITLE II—AMENDMENTS TO THE 
REHABILITATION ACT OF 1973 

SEC. 201. FINDINGS. 
Section 2(a) of the Rehabilitation Act of 1973 

(29 U.S.C. 701(a)) is amended— 
(1) in paragraph (5), by striking ‘‘and’’ at the 

end; 
(2) in paragraph (6), by striking the period 

and inserting ‘‘; and’’; and 
(3) by adding at the end the following: 
‘‘(7) there is a substantial need to improve and 

expand services for students with disabilities 
under this Act.’’. 
SEC. 202. DEFINITIONS. 

Section 7 of the Rehabilitation Act of 1973 (29 
U.S.C. 705) is amended— 

(1) by redesignating paragraphs (35) through 
(39) as paragraphs (36), (37), (38), (40), and (41), 
respectively; 

(2) in subparagraph (A)(ii) of paragraph (36) 
(as redesignated in paragraph (1)), by striking 
‘‘paragraph (36)(C)’’ and inserting ‘‘paragraph 
(37)(C)’’; 

(3) by inserting after paragraph (34) the fol-
lowing: 

‘‘(35)(A) The term ‘student with a disability’ 
means an individual with a disability who— 

‘‘(i) is not younger than 14 and not older than 
21; 

‘‘(ii) has been determined to be eligible under 
section 102(a) for assistance under this title; and 

‘‘(iii)(I) is eligible for, and is receiving, special 
education under part B of the Individuals with 
Disabilities Education Act (20 U.S.C. 1411 et 
seq.); or 

‘‘(II) is an individual with a disability, for 
purposes of section 504. 

‘‘(B) The term ‘students with disabilities’ 
means more than 1 student with a disability.’’; 
and 

(4) by inserting after paragraph (38) the fol-
lowing: 

‘‘(39) The term ‘transition services expansion 
year’ means— 

‘‘(A) the first fiscal year for which the amount 
appropriated under section 100(b) exceeds the 
amount appropriated under section 100(b) for 
fiscal year 2004 by not less than $100,000,000; 
and 

‘‘(B) each fiscal year subsequent to that first 
fiscal year.’’. 

SEC. 203. STATE PLAN. 
(a) ASSESSMENT AND STRATEGIES.—Section 

101(a)(15) of the Rehabilitation Act of 1973 (29 
U.S.C. 721(a)(15)) is amended— 

(1) in subparagraph (A)(i)— 
(A) in subclause (II), by striking ‘‘and’’ at the 

end; 
(B) in subclause (III), by adding ‘‘and’’ at the 

end; and 
(C) by adding at the end the following: 
‘‘(IV) in a transition services expansion year, 

students with disabilities, including their need 
for transition services;’’; and 

(2) in subparagraph (D)— 
(A) by redesignating clauses (iii), (iv), and (v) 

as clauses (iv), (v), and (vi), respectively; and 
(B) by inserting after clause (ii) the following: 
‘‘(iii) in a transition services expansion year, 

the methods to be used to improve and expand 
vocational rehabilitation services for students 
with disabilities, including the coordination of 
services designed to facilitate the transition of 
such students from the receipt of educational 
services in school to the receipt of vocational re-
habilitation services under this title or to post-
secondary education or employment;’’. 

(b) SERVICES FOR STUDENTS WITH DISABIL-
ITIES.—Section 101(a) of the Rehabilitation Act 
of 1973 (29 U.S.C. 721(a)) is amended by adding 
at the end the following: 

‘‘(25) SERVICES FOR STUDENTS WITH DISABIL-
ITIES.—The State plan for a transition services 
expansion year shall provide an assurance satis-
factory to the Secretary that the State— 

‘‘(A) has developed and implemented strate-
gies to address the needs identified in the assess-
ment described in paragraph (15), and achieve 
the goals and priorities identified by the State, 
to improve and expand vocational rehabilitation 
services for students with disabilities on a state-
wide basis in accordance with paragraph (15); 
and 

‘‘(B) from funds reserved under section 110A, 
shall carry out programs or activities designed 
to improve and expand vocational rehabilitation 
services for students with disabilities that— 

‘‘(i) facilitate the transition of the students 
with disabilities from the receipt of educational 
services in school, to the receipt of vocational 
rehabilitation services under this title, includ-
ing, at a minimum, those services specified in 
the interagency agreement required in para-
graph (11)(D); 

‘‘(ii) improve the achievement of post-school 
goals of students with disabilities, including im-
proving the achievement through participation 
in meetings regarding individualized education 
programs developed under section 614 of the In-
dividuals with Disabilities Education Act (20 
U.S.C. 1414); 

‘‘(iii) provide vocational guidance, career ex-
ploration services, and job search skills and 
strategies and technical assistance to students 
with disabilities; 

‘‘(iv) support the provision of training and 
technical assistance to State and local edu-
cational agency and designated State agency 
personnel responsible for the planning and pro-
vision of services to students with disabilities; 
and 

‘‘(v) support outreach activities to students 
with disabilities who are eligible for, and need, 
services under this title.’’. 
SEC. 204. SCOPE OF SERVICES. 

Section 103 of the Rehabilitation Act of 1973 
(29 U.S.C. 723) is amended— 

(1) in subsection (a), by striking paragraph 
(15) and inserting the following: 

‘‘(15) transition services for students with dis-
abilities, that facilitate the achievement of the 
employment outcome identified in the individ-
ualized plan for employment, including, in a 
transition services expansion year, services de-
scribed in clauses (i) through (iii) of section 
101(a)(25)(B);’’; and 

(2) in subsection (b), by striking paragraph (6) 
and inserting the following: 

‘‘(6)(A)(i) Consultation and technical assist-
ance services to assist State and local edu-
cational agencies in planning for the transition 
of students with disabilities from school to post- 
school activities, including employment. 

‘‘(ii) In a transition services expansion year, 
training and technical assistance described in 
section 101(a)(25)(B)(iv). 

‘‘(B) In a transition services expansion year, 
services for groups of individuals with disabil-
ities who meet the requirements of clauses (i) 
and (iii) of section 7(35)(A), including services 
described in clauses (i), (ii), (iii), and (v) of sec-
tion 101(a)(25)(B), to assist in the transition 
from school to post-school activities.’’. 
SEC. 205. STANDARDS AND INDICATORS. 

Section 106(a) of the Rehabilitation Act of 
1973 (29 U.S.C. 726(a)) is amended by striking 
paragraph (1)(C) and all that follows through 
paragraph (2) and inserting the following: 

‘‘(2) MEASURES.—The standards and indica-
tors shall include outcome and related measures 
of program performance that— 

‘‘(A) facilitate the accomplishment of the pur-
pose and policy of this title; 

‘‘(B) to the maximum extent practicable, are 
consistent with the core indicators of perform-
ance, and corresponding State adjusted levels of 
performance, established under section 136(b) of 
the Workforce Investment Act of 1998 (29 U.S.C. 
2871(b)); and 

‘‘(C) include measures of the program’s per-
formance with respect to the transition to post- 
school activities, and achievement of the post- 
school goals, of students with disabilities served 
under the program.’’. 
SEC. 206. RESERVATION FOR EXPANDED TRANSI-

TION SERVICES. 
The Rehabilitation Act of 1973 is amended by 

inserting after section 110 (29 U.S.C. 730) the fol-
lowing: 
‘‘SEC. 110A. RESERVATION FOR EXPANDED TRAN-

SITION SERVICES. 
‘‘(a) RESERVATION.—From the State allotment 

under section 110 in a transition services expan-
sion year, each State shall reserve an amount 
calculated by the Commissioner under sub-
section (b) to carry out programs and activities 
under sections 101(a)(25)(B) and 103(b)(6). 

‘‘(b) CALCULATION.—The Commissioner shall 
calculate the amount to be reserved for such 
programs and activities for a fiscal year by each 
State by multiplying $50,000,000 by the percent-
age determined by dividing— 

‘‘(1) the amount allotted to that State under 
section 110 for the prior fiscal year; by 

‘‘(2) the total amount allotted to all States 
under section 110 for that prior fiscal year.’’. 
SEC. 207. CONFORMING AMENDMENT. 

Section 1(b) of the Rehabilitation Act of 1973 
is amended by inserting after the item relating 
to section 110 the following: 
‘‘Sec. 110A. Reservation for expanded transition 

services.’’. 
TITLE III—NATIONAL CENTER FOR 
SPECIAL EDUCATION RESEARCH 

SEC. 301. NATIONAL CENTER FOR SPECIAL EDU-
CATION RESEARCH. 

(a) AMENDMENT.—The Education Sciences Re-
form Act of 2002 (20 U.S.C. 9501 et seq.) is 
amended— 

(1) by redesignating part E as part F; and 
(2) by inserting after part D the following: 

‘‘PART E—NATIONAL CENTER FOR 
SPECIAL EDUCATION RESEARCH 

‘‘SEC. 175. ESTABLISHMENT. 
‘‘(a) ESTABLISHMENT.—There is established in 

the Institute a National Center for Special Edu-
cation Research. 

‘‘(b) MISSION.—The mission of the National 
Center for Special Education Research (in this 
part referred to as the ‘Special Education Re-
search Center’) is— 

‘‘(1) to sponsor research to expand knowledge 
and understanding of the needs of infants, tod-
dlers, and children with disabilities in order to 
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improve the developmental, educational, and 
transitional results of such individuals; 

‘‘(2) to sponsor research to improve services 
provided under, and support the implementation 
of, the Individuals with Disabilities Education 
Act; and 

‘‘(3) to evaluate the implementation and effec-
tiveness of the Individuals with Disabilities 
Education Act in coordination with the Na-
tional Center for Education Evaluation and Re-
gional Assistance. 

‘‘(c) APPLICABILITY OF EDUCATION SCIENCES 
REFORM ACT OF 2002.—Parts A and F, and the 
standards for peer review of applications and 
for the conduct and evaluation of research 
under sections 133(a) and 134, respectively, shall 
apply to the Secretary, the Director, and the 
Commissioner in carrying out this part. 
‘‘SEC. 176. COMMISSIONER FOR SPECIAL EDU-

CATION RESEARCH. 
‘‘The Special Education Research Center shall 

be headed by a Commissioner for Special Edu-
cation Research (in this part referred to as ‘the 
Special Education Research Commissioner’) who 
shall have substantial knowledge of the Special 
Education Research Center’s activities, includ-
ing a high level of expertise in the fields of re-
search, research management, and the edu-
cation of children with disabilities. 
‘‘SEC. 177. DUTIES. 

‘‘(a) GENERAL DUTIES.—The Special Edu-
cation Research Center shall carry out research 
activities under this part consistent with the 
mission described in section 175(b), such as ac-
tivities that— 

‘‘(1) improve services provided under the Indi-
viduals with Disabilities Education Act in order 
to improve— 

‘‘(A) academic achievement, functional out-
comes, and educational results for children with 
disabilities; and 

‘‘(B) developmental outcomes for infants and 
toddlers; 

‘‘(2) identify scientifically based educational 
practices that support learning and improve 
academic achievement, functional outcomes, 
and educational results for all students with 
disabilities; 

‘‘(3) examine the special needs of preschool 
aged children, infants, and toddlers with dis-
abilities, including factors that may result in de-
velopmental delays; 

‘‘(4) identify scientifically based related serv-
ices and interventions that promote participa-
tion and progress in the general education cur-
riculum and general education settings; 

‘‘(5) improve the alignment, compatibility, and 
development of valid and reliable assessments, 
including alternate assessments, as required by 
section 1111(b) of the Elementary and Secondary 
Education Act of 1965; 

‘‘(6) examine State content standards and al-
ternate assessments for students with significant 
cognitive impairment in terms of academic 
achievement, individualized instructional need, 
appropriate education settings, and improved 
post-school results; 

‘‘(7) examine the educational, developmental, 
and transitional needs of children with high in-
cidence and low incidence disabilities; 

‘‘(8) examine the extent to which overidenti-
fication and underidentification of children 
with disabilities occurs, and the causes thereof; 

‘‘(9) improve reading and literacy skills of 
children with disabilities; 

‘‘(10) examine and improve secondary and 
postsecondary education and transitional out-
comes and results for children with disabilities; 

‘‘(11) examine methods of early intervention 
for children with disabilities, including children 
with multiple or complex developmental delays; 

‘‘(12) examine and incorporate universal de-
sign concepts in the development of standards, 
assessments, curricula, and instructional meth-
ods as a method to improve educational and 
transitional results for children with disabilities; 

‘‘(13) improve the preparation of personnel, 
including early intervention personnel, who 

provide educational and related services to chil-
dren with disabilities to increase the academic 
achievement and functional performance of stu-
dents with disabilities; 

‘‘(14) examine the excess costs of educating a 
child with a disability and expenses associated 
with high cost special education and related 
services; 

‘‘(15) help parents improve educational results 
for their children, particularly related to transi-
tion issues; and 

‘‘(16) address the unique needs of children 
with significant cognitive disabilities. 

‘‘(b) STANDARDS.—The Commissioner of Spe-
cial Education Research shall ensure that ac-
tivities assisted under this section— 

‘‘(1) conform to high standards of quality, in-
tegrity, accuracy, validity, and reliability; 

‘‘(2) are carried out in conjunction with the 
standards for the conduct and evaluation of all 
research and development established by the 
National Center for Education Research; and 

‘‘(3) are objective, secular, neutral, and non-
ideological, and are free of partisan political in-
fluence, and racial, cultural, gender, regional, 
or disability bias. 

‘‘(c) PLAN.—The Commissioner of Special Edu-
cation Research shall propose to the Director a 
research plan, developed in collaboration with 
the Assistant Secretary for Special Education 
and Rehabilitative Services, that— 

‘‘(1) is consistent with the priorities and mis-
sion of the Institute and the mission of the Spe-
cial Education Research Center; 

‘‘(2) is carried out, updated, and modified, as 
appropriate; 

‘‘(3) is consistent with the purpose of the Indi-
viduals with Disabilities Education Act; 

‘‘(4) contains an appropriate balance across 
all age ranges and types of children with dis-
abilities; 

‘‘(5) provides for research that is objective and 
uses measurable indicators to assess its progress 
and results; 

‘‘(6) is coordinated with the comprehensive 
plan developed under section 661 of the Individ-
uals with Disabilities Education Act; and 

‘‘(7) provides that the research conducted 
under part D of the Individuals with Disabilities 
Education Act is relevant to special education 
practice and policy. 

‘‘(d) GRANTS, CONTRACTS, AND COOPERATIVE 
AGREEMENTS.—In carrying out the duties under 
this section, the Director may award grants to, 
or enter into contracts or cooperative agree-
ments with, eligible entities. 

‘‘(e) APPLICATIONS.—An eligible entity that 
wishes to receive a grant, or enter into a con-
tract or cooperative agreement, under this part 
shall submit an application to the Director at 
such time, in such manner, and containing such 
information as the Director may require. 

‘‘(f) DISSEMINATION.—The Special Education 
Research Center shall— 

‘‘(1) synthesize and disseminate, through the 
National Center for Education Evaluation and 
Regional Assistance, the findings and results of 
special education research conducted or sup-
ported by the Special Education Research Cen-
ter; and 

‘‘(2) assist the Director in the preparation of 
a biennial report, as described in section 119. 

‘‘(g) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to carry 
out this part such sums as may be necessary for 
each of fiscal years 2004 through 2009.’’. 

(b) CONFORMING AMENDMENTS.— 
(1) EDUCATION SCIENCES REFORM ACT OF 

2002.—The Education Sciences Reform Act of 
2002 (20 U.S.C. 9501 et seq.) is amended— 

(C) in section 111(b)(1)(A) (20 U.S.C. 
9511(b)(1)(A)), by inserting ‘‘and special edu-
cation’’ after ‘‘early childhood education’’. 

(B) in section 111(c)(3) (20 U.S.C. 9511(c)(3))— 
(i) in subparagraph (B), by striking ‘‘and’’ 

after the semicolon; 
(ii) in subparagraph (C), by striking the pe-

riod and inserting ‘‘; and’’; and 

(iii) by adding at the end the following: 
‘‘(D) the National Center for Special Edu-

cation Research (as described in part E).’’; 
(C) in section 115(a) (20 U.S.C. 9515(a)), by 

striking ‘‘including those’’ and all that follows 
through ‘‘such as’’ and inserting ‘‘including 
those associated with the goals and require-
ments of the Elementary and Secondary Edu-
cation Act of 1965 (20 U.S.C. 6301 et seq.), the 
Individuals with Disabilities Education Act (20 
U.S.C. 1400 et seq.), and the Higher Education 
Act of 1965 (20 U.S.C. 1001 et seq.), such as’’; 
and 

(D) in section 116(c)(4)(A)(ii) (20 U.S.C. 
9516(c)(4)(A)(ii) is amended by inserting ‘‘special 
education experts,’’ after ‘‘early childhood ex-
perts,’’. 

(2) ELEMENTARY AND SECONDARY EDUCATION 
ACT OF 1965.—Section 1117(a)(3) of the Elemen-
tary and Secondary Education Act of 1965 (20 
U.S.C. 6317(a)(3)) is amended by striking ‘‘part 
E’’ and inserting ‘‘part D’’. 

(c) TRANSITION PROVISIONS.— 
(1) ORDERLY TRANSITION.—Notwithstanding 

any other provision of law, the Secretary of 
Education shall take such steps as are necessary 
to provide for the orderly transition to, and im-
plementation of, part E of the Education 
Science Reform Act of 2002, as enacted by sub-
section (a), from research activities carried out 
under section 672 of the Individuals with Dis-
abilities Education Act (as such section was in 
effect on the day before the date of enactment of 
this Act). 

(2) CONTINUATION OF AWARDS.—The Secretary 
of Education shall continue research awards 
made under section 672 of the Individuals with 
Disabilities Education Act (as such section was 
in effect on the day before the date of enactment 
of this Act) that are in effect on the day before 
the date of enactment of this Act in accordance 
with the terms of those awards. 

(d) EFFECTIVE DATES.—Notwithstanding any 
other provision of law— 

(1) the amendments made by subsections (a) 
and (b) of this section shall take effect on Octo-
ber 1, 2004; and 

(2) section 672 of the Individuals with Disabil-
ities Education Act (as such section was in ef-
fect on the day before the date of enactment of 
this Act) shall remain in effect through Sep-
tember 30, 2004. 

TITLE IV—COMMISSION ON UNIVERSAL 
DESIGN AND THE ACCESSIBILITY OF 
CURRICULUM AND INSTRUCTIONAL MA-
TERIALS 

SEC. 401. COMMISSION ON UNIVERSAL DESIGN 
AND THE ACCESSIBILITY OF CUR-
RICULUM AND INSTRUCTIONAL MA-
TERIALS. 

(a) ESTABLISHMENT AND PURPOSE.— 
(1) ESTABLISHMENT.—There is established a 

Commission (hereafter in this section referred to 
as the ‘‘Commission’’) to study, evaluate, and 
make appropriate recommendations to the Con-
gress and to the Secretary on universal design 
and accessibility of curriculum and instruc-
tional materials for use by all children, with a 
particular focus on children with disabilities, in 
elementary schools and secondary schools. 

(2) PURPOSE.—The purpose of the Commission 
is— 

(A) to survey the issues related to improving 
access to curriculum and instructional materials 
for children with disabilities, with and without 
assistive technologies; 

(B) to study the benefits, current or potential 
costs, and challenges of developing and imple-
menting a standard definition of the term uni-
versal design as a means to achieve accessibility 
of curriculum and instructional materials, and 
as the Commission determines necessary, to rec-
ommend a definition for the term universal de-
sign, or other terms, taking into consideration 
educational objectives, investment of resources, 
state of technology, and effect on development 
of curriculum and instructional materials; 
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(C) to examine issues related to the need for 

and current availability and accessibility of cur-
riculum and instructional materials for use in 
elementary schools and secondary schools by 
children with disabilities, gaps in or conflicts 
among relevant technical standards, edu-
cational quality, availability of instructional 
materials, technical standards, intellectual 
property rights, and the economic and technical 
feasibility of implementing any recommended 
definitions; and 

(D) to provide the Congress and the Secretary, 
not later than 24 months after the date of enact-
ment of this Act, the report described in sub-
section (d). 

(b) MEMBERSHIP.— 
(1) COMPOSITION.—The Commission shall be 

composed of 21 members, of which— 
(A) 3 members shall be appointed by the Ma-

jority Leader of the Senate; 
(B) 2 members shall be appointed by the Mi-

nority Leader of the Senate; 
(C) 3 members shall be appointed by the 

Speaker of the House of Representatives; 
(D) 2 members shall be appointed by the Mi-

nority Leader of the House; 
(E) 8 members shall be appointed by the Sec-

retary including representatives of States, local 
educational agencies, publishers of instructional 
material, individuals with disabilities, technical 
standard setting bodies, and authorized entities 
as defined in section 121(c)(1) of title 17, United 
States Code; and 

(F) 3 members shall be appointed by the Reg-
istrar of Copyrights. 

(2) EXPERTISE OF COMMISSIONERS.—All mem-
bers of the Commission shall be individuals who 
have been appointed on the basis of technical 
qualifications, professional expertise, and dem-
onstrated knowledge and shall include at least 
4 representatives of each of the following: 

(A) publishers of instructional materials, in-
cluding of textbooks, software, and other print, 
electronic, or digital curricular materials; 

(B) elementary and secondary education, in-
cluding teachers, special educators, and State 
and local education officials or administrators; 

(C) researchers in the fields of disabilities, 
technology, and accessible media; 

(D) experts in intellectual property rights; and 
(E) advocates of children with disabilities, in-

cluding parents of blind, visually impaired, 
deaf, hearing impaired, physically challenged, 
cognitively impaired, or learning disabled, or 
representatives of organizations that advocate 
for such children. 

(3) DATE.—The appointment of the members of 
the Commission shall be made not later than 60 
days after the date of enactment of this Act. 

(4) PERIOD OF APPOINTMENT AND VACANCIES.— 
Members shall be appointed for the life of the 
Commission. Any vacancy in the Commission 
shall not affect its powers, but shall be filled in 
the same manner as the original appointment. 

(5) INITIAL MEETING.—Not later than 45 days 
after the date on which all members of the Com-
mission have been appointed, the Commission 
shall hold the Commission’s first meeting. 

(6) MEETINGS.—The Commission shall meet at 
the call of the Chairperson. 

(7) QUORUM.—A majority of the members of 
the Commission shall constitute a quorum, but a 
lesser number of members may hold hearings. 

(8) CHAIRPERSON AND VICE CHAIRPERSON.—The 
Commission shall select a chairperson and vice 
chairperson from among the members of the 
Commission. 

(c) DUTIES OF THE COMMISSION.—The Commis-
sion shall study and make recommendations to 
Congress and the Secretary regarding— 

(1) the purposes of the Commission described 
in subsection (a)(2); 

(2) priority topics for additional research; 
(3) the availability and accessibility of cur-

ricula and instructional materials, including 
print, software, CD–ROM, video, and Internet, 
for use in elementary schools and secondary 
schools by children with disabilities, including— 

(A) the numbers of affected children with dis-
abilities, by grade, age, and type of disability; 

(B) the technical and other means by which 
such materials are made accessible, such as as-
sistive technologies, electronic versions, large 
print, closed captioning, video description, and 
Braille, and any conflicts between relevant 
technical standards by which instructional ma-
terials are made accessible; 

(C) the steps taken by State and local edu-
cational agencies to support accessibility, in-
cluding through State adoption and procure-
ment policies, the acquisition and integration of 
assistive technology, and any State and local re-
quirements or standards; 

(D) timeliness of receipt of such materials by 
children with disabilities; and 

(E) continued barriers to access to such mate-
rials; and 

(4) the potential and likely effects of providing 
accessible or universally designed materials for 
all students in elementary schools and sec-
ondary schools, with a particular focus on chil-
dren with disabilities, including— 

(A) an analysis of the current and potential 
costs to develop and provide accessible instruc-
tional materials, with and without specialized 
formats, to publishers, States, local educational 
agencies, schools, and others, broken down by— 

(i) type of disability, including physical, sen-
sory, and cognitive disability; 

(ii) type of instructional materials, including 
by grade and by basal and supplemental mate-
rials; and 

(iii) type of media, including print, electronic, 
software, web-based, audio, and video; and 

(B) an analysis of the effects of any rec-
ommended definitions regarding— 

(i) the availability and quality of instruc-
tional materials for nondisabled students, and 
innovation in the development and delivery of 
these materials; 

(ii) State learning content standards that are 
media-, skill-, or pedagogically-based and may 
therefore be compromised; 

(iii) prices of instructional materials and the 
impact of the definitions on State and local 
budgets; and 

(iv) intellectual property rights in connection 
with the development, distribution, and use of 
curriculum and instructional materials. 

(d) PUBLIC HEARINGS.—As part of the study 
conducted under this subsection, the Commis-
sion shall hold public hearings, including 
through the use of the Internet or other tech-
nologies, for the purposes referred to in sub-
section (a). 

(e) REPORT.— 
(1) INTERIM REPORT.—Not later than 12 

months after the establishment of the Commis-
sion, the Commission shall provide to the Sec-
retary and Congress an interim report on the 
Commission’s activities during the Commission’s 
first year and any preliminary findings. 

(2) FINAL REPORT.—Not later than 24 months 
after the establishment of the Commission, the 
Commission shall submit a report to the Sec-
retary and Congress that shall contain— 

(A) recommendations determined necessary re-
garding definitions of the terms described in 
subsection (a)(2)(B); 

(B) recommendations for additional research; 
and 

(C) a detailed statement of the findings and 
conclusions of the Commission resulting from 
the study of the issues identified in subsection 
(a)(2)(C). 

(f) POWERS OF THE COMMISSION.— 
(1) AUTHORITY OF COMMISSION.—The Commis-

sion may hold such hearings, convene and act 
at such times and places, take such testimony, 
and receive such evidence, as the Commission 
considers necessary to carry out the responsibil-
ities of the Commission. 

(2) USE OF MAIL.—The Commission may use 
the United States mails in the same manner and 
under the same conditions as other departments 
and agencies of the Federal Government. 

(3) GIFTS.—The Commission may accept, use, 
and dispose of gifts or donations of services or 
property. 

(4) COMPENSATION.—Except as provided in 
paragraph (5), each member of the Commission 
who is not an officer or employee of the Federal 
Government shall serve without compensation. 
All members of the Commission who are officers 
or employees of the United States shall serve 
without compensation in addition to that re-
ceived for their services as officers or employees 
of the United States. 

(5) PER DIEM.—The members of the Commis-
sion shall be allowed travel expenses, including 
per diem in lieu of subsistence, at rates author-
ized for employees of agencies under subchapter 
I of chapter 57 of title 5, United States Code, 
while away from their homes or regular places 
of business in the performance of services for the 
Commission. 

(6) EMPLOYMENT AND COMPENSATION OF EM-
PLOYEES.—Except as otherwise provided in this 
section and consistent with section 3161 of title 
5, United States Code, the Chairperson may ap-
point, fix the compensation of, and terminate an 
executive director and such additional employ-
ees as may be necessary to enable the Commis-
sion to perform the Commission’s duties. 

(7) DETAILING OF FEDERAL EMPLOYEES.—Any 
Federal Government employee may be detailed 
to the Commission without reimbursement, and 
such detail shall be without interruption or loss 
of civil service status or privilege. 

(8) TEMPORARY AND INTERMITTENT SERVICES.— 
The Chairperson of the Commission may procure 
temporary and intermittent services under sec-
tion 3109(b) of title 5, United States Code, at 
rates for individuals that do not exceed the 
daily equivalent of the annual rate of basic pay 
prescribed for level V of the Executive Schedule 
under section 5316 of such title. 

(g) TERMINATION OF THE COMMISSION.—The 
Commission shall terminate on the date that is 
90 days after the date on which the Commission 
submits its final report under subsection (e)(2). 

(h) AUTHORIZATION OF APPROPRIATIONS.— 
(1) AUTHORIZATION.—There are authorized to 

be appropriated $750,000 for fiscal year 2004, 
and such sums as necessary for fiscal year 2005 
to carry out the provisions of this section. 

(2) AVAILABILITY.—Any sums appropriated 
under the authorization contained in this sub-
section shall remain available, without fiscal 
year limitation, until expended. 

Mr. GREGG. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that following the 
opening statements by the two man-
agers, Senator HARKIN be recognized to 
offer his amendment regarding fund-
ing. I further ask that immediately 
upon the reporting of that amendment, 
it be temporarily set aside and the I be 
recognized to offer a first-degree 
amendment regarding funding; pro-
vided further, that there be 2 hours of 
debate equally divided between the two 
managers, or their designees, to debate 
both first-degree amendments concur-
rently. I ask also that following that 
debate, the Senate proceed to a vote in 
relationship to my amendment, to be 
followed by a vote in relationship to 
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the Harkin amendment, with no sec-
ond-degree amendments in order to ei-
ther amendment. 

Finally, I ask unanimous consent 
that no further amendments relating 
to funding be in order to the bill, and 
that there be 2 minutes of debate 
equally divided between the votes, and 
that the votes begin at 1:45 p.m. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. Mr. President, I ask the 
Senator to modify the consent agree-
ment to say that the time from now 
until 1:45 be equally divided between 
the two sides. It is more than 2 hours. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. GREGG. Mr. President, I suggest 

the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. KENNEDY. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KENNEDY. Mr. President, I see 
my friend and colleague from Iowa, 
who will be offering an extremely im-
portant amendment dealing with the 
funding issue for the special needs edu-
cation program. As he is gathering his 
papers, I want to say to our colleagues 
in the Senate that this legislation rep-
resents the best effort of our com-
mittee, which is truly bipartisan. 

I pay tribute to Senator GREGG, our 
chairman, for his leadership in helping 
bring all of the members together on 
this legislation. We virtually have a 
unanimous committee recommenda-
tion. We have a few public policy 
issues, which appropriately the Senate 
will address, and then we will move 
ahead. 

Many times around this institution 
we wonder how it functions and works. 
I think recognizing the extraordinary 
challenges that so many of these chil-
dren are facing has sort of brought out 
the best of our Members. 

I thank our chairman, and I thank 
all of my colleagues on my side who 
took great interest and great involve-
ment in this issue. I will go into great-
er detail as we go through the process. 

I always pay tribute to my friend and 
colleague from Iowa, Senator HARKIN, 
who has had a special leadership role in 
issues involving the disabled and 
handicapped since the time he has been 
in the Senate. I always thank him, as 
well as the rest of our colleagues. 

As we move through the course of the 
morning, we will have a more detailed 
description of what is in the legislation 
and the importance of the support of 
this institution. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

Mr. GREGG. Mr. President, I join the 
senior Senator from Massachusetts. I 
specifically thank the senior Senator 
from Massachusetts for his cooperation 

and the cooperation of the entire com-
mittee. 

This is a bill that is 90 percent agreed 
to. There are some public policy issues 
we are going to debate on the floor, 
specifically on the process of funding 
this bill. It is a very strong step for-
ward in the area of addressing the 
needs of children who have special 
needs, basically focused on making 
sure there is less bureaucracy and more 
care, that teachers have more flexi-
bility and parents have more involve-
ment, and that there is less litigation 
and more results. 

Kids who have special needs, rather 
than just being put through a process 
of checking off boxes, are actually 
given the opportunity to learn, and we 
have accountability standards for that 
learning. 

It is a very good bill. We will get into 
more depth on its substance as we 
move forward. I appreciate the cour-
tesy of the Senator from Iowa for mov-
ing expeditiously his amendment, 
along with one of the amendments I 
will be offering, one of the primary 
issues that needs to be addressed on 
the floor. I look forward to him offer-
ing his amendment. I will offer mine, 
and we will get into the substance of 
that debate. 

Mr. HARKIN. Mr. President, the Indi-
viduals with Disabilities Education Act 
is a landmark civil rights law that has 
had a powerfully positive impact on 
millions of Americans. 

Before moving to the substance of 
my remarks, I would like to thank the 
chairman of our committee, the Sen-
ator from New Hampshire, Mr. GREGG, 
and the ranking member, my friend 
from Massachusetts, Senator KENNEDY, 
for their dedicated work on this bill. 
The reauthorization of a bill of this 
size is a considerable undertaking, and 
I want to recognize the excellent work 
of Annie White of Senator GREGG’s 
staff, and Connie Garner of Senator 
KENNEDY’s staff, along with many 
other committee staff who have 
worked so hard on this reauthoriza-
tion. 

Let me take a moment to put the In-
dividuals with Disabilities Act in his-
torical context. IDEA was passed al-
most three decades ago, in 1975, the 
year after I was first elected to the 
House of Representatives. So I have 
watched the progress of this law since 
its inception. I am proud of what IDEA 
has achieved. No question, we have fur-
ther to go to achieve equal educational 
opportunity for children with disabil-
ities. But we have made tremendous 
progress since 1975. 

We must not forget that, prior to the 
early 1970s, children with disabilities 
were routinely kept out of school. More 
than 1 million children were excluded 
entirely from their local public 
schools, and more than half of all chil-
dren with disabilities in the United 
States did not receive appropriate edu-
cational services. If they did get an 
education, it was often in segregated 
schools or institutional settings. 

But in the early 1970s, that began to 
change. Two landmark cases, PARC v. 
Commonwealth of Pennsylvania in 
1971, and Mills v. Board of Education in 
1972 established that children with dis-
abilities had the right to an equal op-
portunity for education under the four-
teenth amendment to the Constitution. 

In 1975, Congress wrote IDEA for two 
reasons. First, we fleshed out the sub-
stance and details of what was required 
to achieve equality for children with 
disabilities. Congress specified critical 
protections for parents and children to 
transform the constitutional require-
ment into a practical reality through-
out the country. While we still have 
further to go, I believe that we have 
made major progress since the days 
when 1 million children were entirely 
excluded from school. The latest fig-
ures available indicate that some 6.6 
million children are receiving services 
under IDEA. 

A second important purpose of IDEA 
was to help States meet their constitu-
tional obligations. And here we have 
fallen far short of our goals. When 
IDEA was passed, the Federal Govern-
ment pledged to help with 40 percent of 
the excess costs of special education. 
At the present time, we are funding 
less than 20 percent of these costs. I 
will have more to say about this later 
when I offer an amendment along with 
my friend and colleague, the senior 
Senator from Nebraska. 

I think it is important to keep fixed 
in our minds these two historic pur-
poses of IDEA, because these purposes 
must inform our discussion over the 
next few days here in the Senate. The 
protections that we wrote into the law 
to ensure opportunity for all continue 
to be critical today. And the need for 
Federal help to meet states’ obligation 
also continues to be critical to real-
izing the full promise of this law. 

These matters are vitally important 
because the education that a child re-
ceives has a profound impact on his or 
her future. This is true for all children, 
whether or not they have disabilities. 

IDEA is a critical cornerstone of the 
Federal Government’s commitment to 
ensuring equality for individuals with 
disabilities. When we passed the land-
mark Americans with Disabilities Act 
in 1990, we said that this Nation’s four 
great goals for individuals with disabil-
ities are equal opportunity, full par-
ticipation, independent living and eco-
nomic self-sufficiency. These same 
goals are referenced in IDEA. Obvi-
ously, a quality education is essential 
to achieving all four of these goals. 

These may be broad goals, but they 
are not abstractions. To the contrary, 
they have enormous practical, nitty- 
gritty consequences for individuals 
with disabilities. They have the power 
to transform individual lives. 

On that score, I want to tell you 
about my good friend, Danny Piper 
from Ankeny, IA. Tragically, Danny 
died in a car accident more than a year 
ago, but he left behind a legacy of 
friends, family, and personal achieve-
ment. 
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From an early age, Danny’s parents 

insisted that he be educated with his 
peers. He was an integral part of his 
school community, performing in the 
school play and active in a variety of 
school activities. Once, after he testi-
fied before my subcommittee on the 
ADA, I asked him how testifying before 
Congress compared to being in the 
school play. He answered, ‘‘Not so 
bad.’’ 

Danny went on to finish high school 
and get a job. I spent one day with him 
on the job at Osco drugstore, where he 
worked everyday. He showed me the 
ropes—how to correctly stock the 
shelves, how to load the cardboard box 
machine to avoid getting hurt, and so 
on. We had lunch together, too. It was 
a day I will always cherish. 

Danny had what we want for all of 
our children—a fulfilling life of inde-
pendence and dignity. He lived with a 
friend in an apartment. He worked 
every day. This is what IDEA is all 
about. It is why I strongly support the 
protections this law provides—and why 
it is time for the Federal Government 
to fully fund the act. 

We have a long way to go to ensure 
that all children have access to a qual-
ity education, and the opportunities 
that come with it. This reauthorization 
correctly emphasizes enforcement of 
the act. I thank my friend from Massa-
chusetts for his leadership on this 
issue. This bill contains provisions that 
require states to meet compliance 
benchmarks. It specifies that the Sec-
retary and the States must take action 
if there is a consistent failure to pro-
vide an appropriate education to chil-
dren with disabilities. 

The bill also ensures that a child’s 
individualized education program, 
known as an IEP, provides services up 
front to ensure that a child succeeds. 
So each child will have access to the 
behavioral health services that will en-
sure a good experience for the child and 
his or her classmates. Getting that 
plan in place in the first place, rather 
than after any problems occur, is crit-
ical to making this law work for every-
one. 

The bill has several important provi-
sions to assist deaf children get the 
education that they need to succeed. It 
specifies that interpreters are a related 
service required under the act, and it 
preserves critical access to captioning 
for deaf and hard-of-hearing students. 
These provisions are very important to 
me because, as many of you know, my 
brother Frank was deaf. These are the 
kinds of services that would have made 
a huge difference for Frank. So I am es-
pecially proud to support these provi-
sions in the reauthorization. 

This bill also maintains all of the 
early intervention and preschool edu-
cation programs that get children off 
on the right foot so they can achieve in 
school. 

As we debate this reauthorization, 
let’s be guided by the vision that IDEA 
is an investment in children’s lives and 
futures. We are investing money at the 

front end—with early intervention, 
with interpreters, with behavioral 
health and other related services. And 
the return on that investment is pro-
ductive, independent, taxpaying citi-
zens. We get individuals who are pre-
pared to go on to higher education, to 
gainful employment, and to inde-
pendent living in our communities. 

But we have to make investments in 
order to get the results we want. We 
have to ensure that schools provide the 
appropriate education required by the 
law. And we have to meet our commit-
ment to help local public schools by, at 
long last, providing them with full Fed-
eral funding IDEA. As I said, IDEA was 
passed in 1975. It has been almost three 
decades, and we are not even half way 
toward meeting our original commit-
ment to pay 40 percent of the excess 
costs of special education. 

I will be offering an amendment later 
with my friend, the senior Senator 
from Nebraska, to remedy this long-
standing failure of the Federal Govern-
ment. Over the years, we have talked 
again and again about full funding. I 
say to my colleagues that its time for 
us not just to talk the talk, but to 
walk the walk. It is time to make good 
on the critical investment of federal 
funds that we pledged over 30 years 
ago. 

I will have more to say on this later. 
For now, I conclude by noting that 
IDEA is about the kind of country we 
want America to be. We must fully 
fund the act, and we must renew our 
commitment to its cornerstone protec-
tions. Only then will every child in 
America have the opportunity not only 
to dream, but to make his or her 
dreams a reality. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

AMENDMENT NO. 3144 
Mr. HARKIN. Mr. President, I send 

an amendment to the desk on behalf of 
myself and Senator HAGEL and ask for 
its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Iowa [Mr. HARKIN], for 
himself, Mr. HAGEL, Mr. KENNEDY, Ms. COL-
LINS, Mr. JEFFORDS, Mr. COLEMAN, Mrs. CLIN-
TON, Mr. ROBERTS, Ms. MIKULSKI, Mr. DODD, 
Mr. REED, Ms. STABENOW, Mr. LEVIN, Mr. 
ROCKEFELLER, Mr. CORZINE, Mr. SCHUMER, 
Mr. WARNER, and Ms. MURKOWSKI, proposes 
an amendment numbered 3144. 

Mr. HARKIN. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To amend part B of the Individuals 

with Disabilities Education Act to reach 
full Federal funding of such part in 6 years, 
and for other purposes) 
In section 611 of the Individuals with Dis-

abilities Education Act (as amended by sec-
tion 101 of the bill) strike subsection (i) and 
insert the following: 

‘‘(i) FUNDING.— 
‘‘(1) IN GENERAL.—For the purpose of car-

rying out this part, other than section 619, 
there are authorized to be appropriated— 

‘‘(A) $12,268,000,000 or the maximum 
amount available for awarding grants under 
subsection (a)(2), whichever is lower, for fis-
cal year 2005, and, there are hereby appro-
priated $2,200,000,000 for fiscal year 2005, 
which shall become available for obligation 
on July 1, 2005 and shall remain available 
through September 30, 2006, except that if 
the maximum amount available for awarding 
grants under subsection (a)(2) is less than 
$12,268,000,0000, then the amount appro-
priated in this subparagraph shall be reduced 
by the difference between $12,268,000,000 and 
the maximum amount available for awarding 
grants under subsection (a)(2); 

‘‘(B) $14,468,000,000 or the maximum 
amount available for awarding grants under 
subsection (a)(2), whichever is lower, for fis-
cal year 2006, and, there are hereby appro-
priated $4,400,000,000 for fiscal year 2006, 
which shall become available for obligation 
on July 1, 2006 and shall remain available 
through September 30, 2007, except that if 
the maximum amount available for awarding 
grants under subsection (a)(2) is less than 
$14,468,000,000, then the amount appropriated 
in this subparagraph shall be reduced by the 
difference between $14,468,000,000 and the 
maximum amount available for awarding 
grants under subsection (a)(2); 

‘‘(C) $16,668,000,000 or the maximum 
amount available for awarding grants under 
subsection (a)(2), whichever is lower, for fis-
cal year 2007, and, there are hereby appro-
priated $6,600,000,000 for fiscal year 2007, 
which shall become available for obligation 
on July 1, 2007 and shall remain available 
through September 30, 2008, except that if 
the maximum amount available for awarding 
grants under subsection (a)(2) is less than 
$16,668,000,000, then the amount appropriated 
in this subparagraph shall be reduced by the 
difference between $16,668,000,000 and the 
maximum amount available for awarding 
grants under subsection (a)(2); 

‘‘(D) $18,868,000,000 or the maximum 
amount available for awarding grants under 
subsection (a)(2), whichever is lower, for fis-
cal year 2008, and, there are hereby appro-
priated $8,800,000,000 for fiscal year 2008, 
which shall become available for obligation 
on July 1, 2008 and shall remain available 
through September 30, 2009, except that if 
the maximum amount available for awarding 
grants under subsection (a)(2) is less than 
$18,868,000,000, then the amount appropriated 
in this subparagraph shall be reduced by the 
difference between $18,868,000,000 and the 
maximum amount available for awarding 
grants under subsection (a)(2); 

‘‘(E) $21,068,000,000 or the maximum 
amount available for awarding grants under 
subsection (a)(2), whichever is lower, for fis-
cal year 2009, and, there are hereby appro-
priated $11,000,000,000 for fiscal year 2009, 
which shall become available for obligation 
on July 1, 2009 and shall remain available 
through September 30, 2010, except that if 
the maximum amount available for awarding 
grants under subsection (a)(2) is less than 
$21,068,000,000, then the amount appropriated 
in this subparagraph shall be reduced by the 
difference between $21,068,000,000 and the 
maximum amount available for awarding 
grants under subsection (a)(2); and 

‘‘(F) the maximum amount available for 
awarding grants under subsection (a)(2) for 
fiscal year 2010 and each succeeding fiscal 
year, and, there are hereby appropriated for 
each such year an amount equal to the max-
imum amount available for awarding grants 
under subsection (a)(2) for the fiscal year for 
which the determination is made minus 
$10,068,000,000, which shall become available 
for obligation on July 1 of the fiscal year for 
which the determination is made and shall 
remain available through September 30 of 
the succeeding fiscal year. 
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‘‘(2) REAUTHORIZATION.—Nothing in this 

subsection shall be construed to prevent or 
limit the authority of Congress to reauthor-
ize the provisions of this Act. 

AMENDMENT NO. 3145 
Mr. GREGG. Mr. President, I ask 

that my amendment be called up. 
The PRESIDING OFFICER. The 

pending amendment will be set aside. 
The clerk will report the amendment. 

The assistant legislative clerk read 
as follows: 

The Senator from New Hampshire [Mr. 
GREGG] proposes an amendment numbered 
3145. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To authorize appropriations for 

part B of the Individuals with Disabilities 
Education Act) 
On page 443, strike lines 3 and 4, and insert 

the following: 
there are authorized to be appropriated— 

‘‘(1) $12,358,376,571 for fiscal year 2005; 
‘‘(2) $14,648,647,143 for fiscal year 2006; 
‘‘(3) $16,938,917,714 for fiscal year 2007; 
‘‘(4) $19,229,188,286 for fiscal year 2008; 
‘‘(5) $21,519,458,857 for fiscal year 2009; 
‘‘(6) $23,809,729,429 for fiscal year 2010; 
‘‘(7) $26,100,000,000 for fiscal year 2011; and 
‘‘(8) such sums as may be necessary for fis-

cal year 2012 and each succeeding fiscal year. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. HARKIN. Mr. President, I am 
joined by my colleague from Nebraska, 
Senator HAGEL, and many others to 
offer an amendment that will ensure at 
long last the Congress meets its com-
mitment it made almost 30 years ago. 
At that time, we told children with dis-
abilities, their families, schools, and 
States that the Federal Government 
would pay 40 percent of the extra cost 
of special education. We have never 
lived up to that commitment. In fact, 
we are not even halfway there. 

This is really about the credibility of 
the Congress. It is about the credibility 
of each and every one of us. We tell our 
children all the time to keep your 
promises, do what you say you are 
going to do. We teach them if they do 
not follow through, other people will be 
hurt. Yet the Congress has not kept its 
word. We have not done what we have 
told children, parents, schools, and 
States we would do, and people have 
been hurt as a result. 

People are harmed every time par-
ents of children with disabilities are 
pitted against parents with children 
without disabilities for a limited pot of 
funds. They are harmed every time a 
family opts not to ask for what their 
child truly needs because they have 
been told it costs too much and other 
children will suffer. They are harmed 
every time a school district struggles 
to provide educational opportunities 
for all its students. 

Congress had two purposes when it 
passed the predecessor to IDEA in 1975. 
First, we wanted to codify the con-
stitutional obligation to provide edu-

cation to all children, including those 
with disabilities. There had been sev-
eral Federal court cases, including the 
PARC case in Pennsylvania and the 
Mills case in DC, that challenged the 
exclusion of kids with disabilities from 
public schools. These cases held that if 
schools do provide for public education 
of their kids, then they must educate 
all children. So Congress passed a law, 
and we spelled out what schools have 
to do to meet these constitutional obli-
gations. 

The other purpose of the law was to 
provide financial support for the edu-
cation of children with disabilities. 
Congress recognized that serving addi-
tional students would cost substan-
tially more money, and it committed 
to paying 40 percent of the excess costs 
of special education, which is known as 
the full funding amount. 

Almost 30 years later, we are reau-
thorizing this bill, and I say to my 
friends and colleagues that we need to 
think about what we originally wanted 
to do and promised to do. We wanted to 
show Federal support for the principle 
that all children deserve a quality edu-
cation, and we wanted to help State 
and local governments meet the costs 
involved. The amendment of Senator 
HAGEL and I will help us at long last to 
achieve these goals. 

Recent history leaves no doubt that 
discretionary increases will not get us 
to full funding. The charade is over. 
Educators, parents, children, and State 
and local government officials all know 
that we need mandatory increases. 
Promised increases on the discre-
tionary side will not get us to full 
funding. They have not worked for 29 
years; they will not work now. 

If Members of this body are still not 
convinced that we need mandatory full 
funding, they only have to look at the 
past 2 years. This chart shows that, in 
2003, President Bush proposed a $1 bil-
lion increase for IDEA. The Senate in-
creased it to $2.3 billion. And the final 
tally was $1.3 billion. 

Last year, it was the same story. 
President Bush wanted a $650 million 
increase. The Senate went up to $2.2 
billion, and we came down to $1.2 bil-
lion, actually less of an increase than 
we had the year before. 

Again this year President Bush asked 
for $1 billion, and we do not know how 
it will come out next year. We can look 
at the last 2 years and say probably the 
same thing will happen again. 

The reason is simple, there are a lot 
of other important education programs 
that also need money. The President 
has consistently shortchanged the No 
Child Left Behind Act, especially title 
I. There simply has not been enough 
discretionary money to meet our obli-
gations on IDEA while also funding 
programs to help schools meet the 
mandate of the No Child Left Behind 
Act. So special education funding gets 
squeezed. 

Again, we are on track for a similar 
situation this year. The President, as I 
said, has proposed $1 billion for IDEA. 

The Senate budget resolution includes 
the same amount. So, according to the 
Congressional Research Service, we 
will never reach full funding if we in-
crease IDEA at the rate of $1 billion a 
year under current law. 

Under the revised funding formula in 
S. 1248, we will not reach full funding 
until fiscal year 2028, nearly a quarter 
century from now, 53 years after Con-
gress first committed to that goal and 
made that promise. A child born today 
would not see full funding of IDEA dur-
ing his or her entire education. That is 
unacceptable. 

Fully funding IDEA within 6 years, 
as we do in our amendment, takes $2.2 
billion a year, not $1 billion as the 
President has proposed. 

Where is the additional money from 
IDEA going to come from this year if 
we do not use mandatory funding? Do 
my colleagues want to cut title 1? Do 
we want to cut afterschool centers? Do 
we want to cut teacher training? The 
money simply is not there in the Presi-
dent’s budget to find $2.2 billion a year 
for special education unless we use 
mandatory funding. 

My colleague from Nebraska, Senator 
HAGEL, and I have been trying to meet 
this goal for a long time now. We came 
close once before. 

When the No Child Left Behind Act 
passed the Senate, this body agreed 
unanimously to mandate increases for 
IDEA until we reached full funding in 6 
years. But strong opposition from the 
President and the House leadership 
thwarted the will of the Senate. At 
that time, we were told in conference 
to wait until reauthorization of IDEA 
took place. Well, here we are. We are 
reauthorizing IDEA. 

So again I want to make this point 
very clear. Two years ago, this Senate 
unanimously approved mandatory 
funding for IDEA. It was only taken 
out in conference. It was taken out 
saying we have to wait until the reau-
thorization of IDEA. Well, as I said, we 
are on the reauthorization of IDEA 
right now and that is why Senator 
HAGEL and I and others are proposing 
this amendment. 

We have waited long enough; children 
with disabilities and their parents have 
waited long enough; schools have wait-
ed long enough and, quite frankly, our 
property taxpayers have waited long 
enough. 

Back home, I have heard from par-
ents, school administrators, teachers, 
State legislators, chambers of com-
merce, taxpayers’ associations, and 
others about the need to fully fund 
IDEA. I am sure every Senator in this 
body has heard the same thing from his 
or her own constituents. These voices 
are unanimous in support of manda-
tory full funding because they know 
that is the only way we are ever going 
to reach that. 

Mandatory funding is also widely 
supported by all of the national dis-
ability and education groups. During 
this reauthorization, the education and 
disability communities disagreed on a 
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lot of issues, but they are unanimous 
and united on mandatory funding. 

This chart shows a list of all of those 
who are in support. There are 36 orga-
nizations that are members of the Con-
sortium of Citizens with Disabilities 
Education Task Force, plus 38 organi-
zations that are part of the IDEA 
Funding Coalition. 

The National Governors Association 
also has a clear position supporting 
mandatory full funding. To quote the 
joint policy of the NGA and the Coun-
cil of Chief State School Officers: 

Mandatory full funding of the Federal 
share of IDEA is essential. 

They further state: 
Congress should do the following: Provide 

mandatory full funding at the federally com-
mitted level of 40 percent of the average per 
pupil expenditure. 

The Governors support mandatory 
full funding because they know how 
much it will mean to each of their 
States. I have a chart that shows how 
much more each State will get under 
the amendment Senator HAGEL and I 
are proposing as compared to what 
they would get if it is not supported. 
Again, I am not going to run through 
every State, but it is here for Senators 
to look at it if they would like. I urge 
each of my colleagues to look up their 
own State. 

My own State of Iowa stands to gain 
$2 billion over 10 years under this 
amendment, an increase of $460 million 
over what they would get with the an-
nual $1 billion increases. 

I will talk for a minute about the in-
vestments IDEA funding pays for. It 
pays for the teachers who help children 
learn. It pays for occupational and 
physical therapy to help children grow 
stronger. It pays for interpreters and 
captioning for deaf and hard-of-hearing 
students, and Braille materials that 
allow blind children to read their text-
books. It pays for the behavioral health 
services that allow children with men-
tal health needs to succeed. It pays for 
assistive technology, for example, soft-
ware that helps a blind child use the 
classroom materials, or augmentative 
communication devices that help kids 
with cerebral palsy communicate with 
their teachers and their peers. 

IDEA is an investment in children’s 
lives and in their future. We are invest-
ing money at the front end with early 
intervention, with interpreters, with 
behavioral health and other related 
services. The return on that invest-
ment is productive, independent, tax-
paying citizens. We get individuals who 
are prepared to go on to higher edu-
cation, to gainful employment, and to 
independent living in their commu-
nities. 

The unemployment rate for people 
with disabilities right now is about 70 
percent. That is right, 70 percent. IDEA 
is critical to ensuring that we bring 
that rate down and increase the num-
ber of individuals with disabilities who 
are working. 

Our House colleague, former Con-
gressman Tony Coelho, always liked to 

say people with disabilities are the one 
group that really wants to pay taxes. 
They want to work. They want to have 
the opportunity to contribute to our 
society and economy. 

IDEA has also cut down on the num-
ber of children who have to live in in-
stitutions. Dr. Charlie Lakin of the 
University of Minnesota estimates $6.5 
billion a year is saved on institutional 
costs by making it possible for children 
with disabilities to live in their own 
homes and communities. The true 
value of this is impossible to measure 
in dollars. How does one measure the 
value of keeping a family together? 

In closing, when Congress first passed 
this law in 1975, we created a beacon of 
hope for children who previously had 
none. We said to children with disabil-
ities and their parents that all children 
deserve educational opportunity, all 
children deserve to take part in the 
American dream, all children deserve 
to look forward to having a home and 
a job when they grow up. To that end, 
we made a pledge to these children and 
their parents. We promised the Federal 
Government would pay its fair share of 
the costs, up to 40 percent on average 
per-pupil expense, to ensure this dream 
becomes a reality. 

Today, nearly three decades later, it 
is time for Congress to make good on 
that commitment. So I urge my col-
leagues to vote yes on the amendment 
offered by Senator HAGEL, this Senator 
from Iowa, and so many others. 

I see my colleague and cosponsor of 
the amendment, Senator HAGEL. He is 
a great leader on this issue. I yield to 
him at this time. 

The PRESIDING OFFICER. The Sen-
ator from Nebraska. 

Mr. HAGEL. Mr. President, I thank 
my colleague, the distinguished Sen-
ator from Iowa, for his years of effort 
and leadership and focus on this issue. 

I rise this morning to join with Sen-
ator HARKIN in introducing this amend-
ment to S. 1248, the Individuals With 
Disabilities Education Act, IDEA, re-
authorization. Our amendment will 
provide mandatory increases in funding 
of $2.2 billion per year to fully fund 
part B of the IDEA Program over the 
next 6 years. 

This amendment will allow us to 
reach our Federal funding commitment 
to IDEA by fiscal year 2010 and fulfill 
our nearly 30-year-old Federal commit-
ment to the States, our schools, our 
children with disabilities. 

In 1975, Congress guaranteed children 
with disabilities the right to a free and 
appropriate public education. This 
means whatever the cost, States and 
local school districts are mandated by 
Federal law to provide necessary serv-
ices to educate a child with a dis-
ability. Congress understood this Fed-
eral mandate would be costly. As a re-
sult, Congress agreed over 30 years ago 
to provide States with 40 percent of the 
cost of educating these children. Unfor-
tunately, States have been bearing the 
bulk of the costs associated with IDEA 
for this time. States have upheld their 

part of the deal. Congress has not. This 
is why Senator HARKIN and I and others 
believe mandatory funding is war-
ranted for the IDEA Program. 

IDEA is one of the largest unfunded 
mandates imposed on the States. As a 
matter of fact, I recall in a speech on 
the Senate floor earlier this year the 
junior Senator from Tennessee, the 
former Governor of Tennessee, Mr. AL-
EXANDER, talking about unfunded man-
dates that he dealt with in his 8 years 
as Governor of Tennessee. He pointed 
out specifically that IDEA was one of 
those unfunded mandates. 

Everyone in this body has heard from 
their Governors, school boards, admin-
istrators, teachers and parents about 
the importance of this issue. Unfortu-
nately, instead of making IDEA fund-
ing a priority, Congress continues to 
pass new education programs that re-
quire more money, more resources, and 
more responsibility from the States. So 
we continue to force down upon the 
States, more unfunded mandates. Even 
though the purpose is noble, the cause 
is right, and we say on the floor of the 
Congress that we will help, we will pro-
vide those resources and those funds— 
in the case of IDEA, for 30 years we 
have not done that. We have not ful-
filled the statutory commitments that 
we made to the States and the school 
districts—and ultimately to our chil-
dren. 

For the past 7 years, I have worked 
on a bipartisan basis with Senators 
HARKIN, DODD, KENNEDY, JEFFORDS, 
WARNER, COLLINS, CHAFEE, SNOWE, 
COLEMAN, ROBERTS, and others to ac-
complish this task. Three years ago, as 
was noted by my distinguished col-
league from Iowa, the Senate agreed to 
an amendment that Senator HARKIN 
and I offered to the No Child Left Be-
hind Act. The amendment provided 
mandatory funding for the IDEA pro-
gram. Unfortunately, this amendment 
was removed during a House-Senate 
conference in 2001. 

Today we have another opportunity 
to show the Senate’s support for man-
datory IDEA funding by passing the 
Harkin-Hagel amendment. Although 
we have had great success in increasing 
IDEA appropriations from $2.3 billion 
in fiscal year 1996 to $10.1 billion in fis-
cal year 2004, we still have a long way 
to go before meeting our total Federal 
IDEA funding responsibilities. The cost 
of special education is high. We under-
stand that. But it is the thing that is 
most important for the parents, the 
teachers, and the children. By under-
funding the Federal Government’s por-
tion of IDEA, States and local school 
districts are forced to pick up the addi-
tional costs, adding to their already 
heavy tax burdens. 

Our amendment has nothing to do 
with expanding the Federal role. It has 
nothing to do with expanding the Fed-
eral role in education. It is about meet-
ing the existing commitments of the 
Federal Government under the current 
law. 

While I share the same budgetary 
concerns as others in this body—we all 
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must share those concerns and act as 
prudent, wise stewards of the people’s 
money—I remind my colleagues that 
despite our recent progress on IDEA, 
we are still only about halfway to 
meeting our Federal obligation that we 
made to the people of this country 30 
years ago. We are not now meeting 
those statutory commitments. Al-
though we made budget promises year 
after year, we continue to fail in meet-
ing our annual discretionary funding 
goals for IDEA. 

Last year the Senate adopted a budg-
et amendment that would have in-
creased IDEA funds by $2.2 billion in 
fiscal year 2004. Unfortunately, we 
came up $1 billion short, even though 
we had passed it in the Senate, by the 
time we finished the appropriations 
process. This is just another example of 
why mandatory funding is absolutely 
necessary to fulfill the commitment of 
Congress to IDEA. Meeting our Federal 
commitment to IDEA would help 
school districts fund additional edu-
cation priorities such as facility im-
provements, teacher salaries, and pur-
chasing upgraded hardware and soft-
ware for the classroom. 

On another point that needs some 
clarification, the Harkin-Hagel amend-
ment, this amendment that we debate 
this morning, would not take away the 
authority of Congress to reauthorize 
this program. There seems to be some 
misunderstanding about that issue. In 
fact, our amendment includes language 
that states that nothing shall prevent 
future reauthorizations. 

I urge my colleagues to vote today to 
fulfill America’s commitment to IDEA 
funding. I yield the floor. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. KENNEDY. Mr. President, I yield 
at least 7 minutes to the Senator from 
Vermont, my friend and colleague who 
has spent a great part of his life and 
career in the Senate on educational 
issues, and especially on this particular 
issue. It is important that we hear his 
voice. I yield 7 minutes—more time if 
he so desires. 

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized. 

Mr. JEFFORDS. Mr. President, it 
was many years ago the Senator from 
Massachusetts and I sat on the com-
mittee that designed this bill and 
passed it with all the expectations of it 
being fulfilled. But we still are a long 
ways from that. 

I support the bipartisan Harkin- 
Hagel amendment to S. 1248, the Indi-
viduals with Disabilities Education Im-
provement Act of 2003. 

This amendment would fully fund the 
Federal share of special education 
within 6 years, and finally meet the 
commitment that Congress made in 
1975 when the original IDEA law was 
enacted. 

And although I am supporting this 
amendment, I must admit that my 
emotions are mixed. 

That is because we have been trying 
to accomplish this task for 29 years, 

and for 29 years we have failed. Quite 
simply, this should have been done a 
long time ago, and it pains me that we 
are still debating this issue. 

In 1975 I was a member of the House- 
Senate conference committee that au-
thored the Education for All Handi-
capped Children Act. 

This came after courts across this 
country ruled that State and Federal 
constitutions obliged schools to pro-
vide all children with a free and appro-
priate education. 

At that time, we in the Congress en-
acted a funding schedule for the Fed-
eral Government’s share IDEA dollars. 

We calculated the cost of educating a 
disabled child to be about twice that of 
a non-disabled child. Based on that cal-
culation, we committed the Federal 
Government to pay 40 percent of the 
national per-pupil expenditure for each 
disabled child’s education. 

The schedule was for the Federal 
Government to pay 5 percent by 1978; 10 
percent by 1979; 20 percent by 1980, 30 
percent by 1981; and 40 percent by 1982. 

Currently, we are not even meeting 
the 1980 allocation of 20 percent. In 
fact, we are only providing states with 
18.6 percent of the costs. This is a dis-
grace. 

And according to the Congressional 
Research Service, if we continue in-
creasing funding at a rate of one billion 
dollars each year, we will never reach 
our goal of 40 percent set in 1975. 

Every dollar that the Federal Gov-
ernment fails to provide must be sup-
plied by the State and local govern-
ments, which usually translates to 
higher property taxes. 

For communities that often struggle 
to pass school budgets, our failure to 
meet our promise may fuel resentment 
against families that already have 
enough to deal with in raising a child 
with special needs. 

In many small towns, such as those 
in Vermont, Iowa, and Nebraska, a sin-
gle child with severe disabilities can 
have a significant impact on a school’s 
budget. 

Yet even though the Federal Govern-
ment has broken its promise year after 
year, great progress has been made and 
the States and local school districts de-
serve a lot of the credit for providing 
quality education to so many children. 

It is long overdue that we here in the 
Congress stand up to our responsibility 
to support all of our children, schools 
and communities. 

If 29 years has shown us anything, it 
is that our children do not benefit from 
hollow promises. 

The underlying bill is a solid piece of 
bipartisan legislation. There are some 
compromises on difficult issues such as 
how children are disciplined. But none 
of these issues addressed in the bill is 
as important as the subject of the 
amendment—fully funding IDEA and 
treating the annual funding increases 
as mandatory spending. 

Although I am supporting this 
amendment, I am deeply troubled that 
some may consider the funding mecha-

nism being proposed here is a gimmick 
since the current $10 billion Federal al-
location will remain as discretionary 
spending in the language before us. If 
we are successful in passing this 
amendment—and I hope we will be—the 
integrity of the amendment will only 
be upheld if the current $10 billion con-
tinues to be used only for IDEA. 

Further, that $10 billion must remain 
$10 billion and not be reduced and used 
for non-IDEA programming. As impor-
tant as it is to vote for this amend-
ment before us, it is equally important 
to commit to protecting the level of 
funding. 

I urge my colleagues to support the 
amendment. The time is long overdue 
for fulfilling our promise. 

I have a question for the Senator 
from Iowa, the sponsor of the amend-
ment. 

As we have discussed, the amend-
ment before this body makes IDEA 
funding increases mandatory. The Sen-
ator from Iowa is a member of the Ap-
propriations Committee and a ranking 
member of the subcommittee that 
overseas IDEA spending. Is it the un-
derstanding of the Senator from Iowa 
that the current discretionary alloca-
tion for IDEA, which is $10 billion, will 
continue to be dedicated only to IDEA 
programming and not reduced if this 
amendment is agreed to? 

Mr. HARKIN. Mr. President, if the 
Senator will yield, I respond by saying 
to my friend from Vermont that I ap-
preciate his question. I want to assure 
him that, as he knows, I am committed 
to fully funding IDEA. This amend-
ment—I know I can speak for my col-
league from Nebraska also—presumes 
that the discretionary rates will re-
main dedicated to special education, 
and I am fully confident that will be 
the case. 

I have been on the Appropriations 
Committee now for 20 years and on the 
subcommittee that funds IDEA. My ex-
perience in 20 years is that it has never 
been cut. Maybe it has not been added 
to much, but I have never known any-
one to try to cut it. Right now, Senator 
SPECTER is the chair of that sub-
committee. I want to assure the Sen-
ator that no one has any intention of 
cutting IDEA. Those of us on com-
mittee would resist that. Again, Sen-
ator GREGG is also on the sub-
committee, and I assume he doesn’t 
want to cut IDEA either. There has not 
been a cut in IDEA funding in 25 years. 
There will not be any now on the dis-
cretionary account. 

Mr. JEFFORDS. I thank the Senator 
for that commitment and under-
standing. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. KENNEDY. Mr. President, I yield 

3 minutes to the Senator from Wash-
ington. 

The PRESIDING OFFICER. The Sen-
ator from Washington is recognized for 
3 minutes. 

Mrs. MURRAY. Mr. President, I rise 
in support of the amendment to fully 
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fund IDEA offered by Senator HARKIN 
and Senator HAGEL. 

Nearly 30 years ago the Federal Gov-
ernment made a commitment of equal 
opportunity to our Nation’s children 
with disabilities. With that commit-
ment, we promised that the Federal 
Government would uphold its end of 
the bargain and pay 40 percent of the 
average per-student cost for every spe-
cial education student. Today, how-
ever, the Federal Government is paying 
less than 19 percent of that cost. 

Over the past couple of years, IDEA 
has received significant increases but, 
according to the Congressional Re-
search Service, at increases of $1 bil-
lion each year, the Federal Govern-
ment will never fulfill its promise of 
funding at 40 percent. Further, if an-
nual increases were $1 billion plus in-
flation, we would not reach the prom-
ised level of 40 percent until 2035, more 
than 30 years from now. 

The Harkin-Hagel amendment in-
creases IDEA funding over 8 years by $2 
billion per year through mandatory 
funding. Mandatory funding is what it 
is going to take because local schools 
today are already struggling with the 
requirements of the No Child Left Be-
hind Act, the lack of promised Federal 
funding, and the dismal financial pic-
ture still facing many of our States 
and local governments. It is going to 
take real funding through mandatory 
spending to make up for all of those 
gaps. 

This gap in special education fund-
ing, by the way, doesn’t just hurt dis-
abled students; it hurts their class-
mates as well because we are forcing 
schools to make difficult decisions 
with regard to which kids get funding. 
In order to make up for the Federal 
funding shortfall, many school dis-
tricts have been forced to take money 
from their general education budget, 
which affects every single student. I 
know we can do better for America’s 
disabled students. Let us not make 
them wait another 30 years to fully 
fund this law. 

I urge my colleagues to fulfill the 
promise of IDEA and support the 
Hagel-Harkin amendment. 

Thank you, Mr. President. I yield the 
floor. 

Mr. KENNEDY. Mr. President, we 
have a number of other speakers. I 
yield myself 6 minutes. 

First of all, I congratulate the Sen-
ator from Iowa for his perseverance in 
ensuring that this issue would be 
brought to the floor of the Senate so 
the Senate can have an opportunity to 
vote on this very important question 
that makes an enormous difference to 
hundreds of thousands—millions—of 
our fellow citizens, primarily the par-
ents but certainly the children who 
will also be affected. I commend him 
for his doggedness and perseverance in 
pursuing what is basically a funda-
mental civil right. 

The holdings by the courts of this 
country have said under the equal pro-
tection laws that these children need 

to have the kind of necessary and rea-
sonable accommodation they are enti-
tled to under our Federal Constitution; 
therefore, we have the responsibility to 
make sure they are going to be pro-
tected and they are going to receive 
these kinds of educational opportuni-
ties. 

As my good friend from Vermont 
pointed out, he has made special edu-
cation one of his real priorities in this 
institution. Over the course of his very 
distinguished career, he has added im-
measurably to the scope and under-
standing of the realization of the edu-
cation for needy children with special 
needs in this country. But he remem-
bers, as I do, when we were trying to 
provide—going back to 1965 when we 
passed the Elementary and Secondary 
Education Act—some funding for spe-
cial needs children. Over a period of 
years, we enhanced that funding to try 
to provide some help for special needs 
children. But all of that changed dra-
matically after we had the court deci-
sions that interpreted the Equal Pro-
tection Clause to ensure that we were 
going to have to make sure children 
with special needs were going to be 
able to have educational opportunities. 

We passed the IDEA bill. What was 
the rational here in the U.S. Congress? 
What was the rational with the Presi-
dent at that particular time? It was a 
general recognition that to educate a 
special needs child, it was going to cost 
effectively double what it costs to nor-
mally educate a child in this country. 
It is going to cost double that—double 
of that in my State of Massachusetts. 
It varies slightly from different States, 
but, nonetheless, we recognized that it 
was going to be effectively doubled. 
That was the best estimate. That was 
the testimony cited. It was the judg-
ment and the decision that the Con-
gress was going to help and assist the 
States and local communities. We en-
sure over 80 percent of the funds pro-
vided in this program go to the local 
community. There is some money that 
can be retained at the State level in 
terms of training programs and coordi-
nation of various services, but this pro-
gram was driven to the local level to 
help offset the additional burdens that 
taxpayers would have in local commu-
nities. 

As we all know, one of the extraor-
dinary demands we have seen in small 
and large communities is when a fam-
ily has a special needs child who takes 
the extra services. They go to those 
town meetings and we find out who is 
going to end up paying for those needs. 
In my own State, even with the IDEA, 
it only offsets 8 percent of the edu-
cation program. We will come back to 
that later. However, it is only 8 per-
cent. The greatest percent, 50 percent, 
is raised at the local level in local 
taxes. So we have services that will be 
necessary for special needs children, 
causing particular hardships on small 
communities because of these addi-
tional expenditures. 

When we fail in the Senate to provide 
that 40 percent, so often, particularly 

now when we have scarce resources, we 
see the kind of tension that is taking 
place between parents who have chil-
dren who do not have disabilities and 
want to see the educational opportuni-
ties enhanced and those who have spe-
cial needs and want to make sure their 
children are going to be covered. It 
brings enormous tension in local com-
munities, neighbors struggling against 
neighbors. 

We made the judgment and decision 
in 1979 when we passed the first IDEA 
act. At that time, we were only cov-
ering 2 million of the disabled children. 
Generally, it was considered to be 4.5 
million children. The States were cov-
ering 2 million children. There were 37 
States that had IDEA-type legislation, 
but by and large, we were not providing 
help and assistance to these children, 
even though too often we saw the situ-
ation where these children were effec-
tively being warehoused, pushed off 
into basements, pushed off into attics, 
pushed off into remote areas. 

The idea they were getting a benefit 
of any education defied the imagina-
tion. 

We decided we were going to encour-
age the States, and the way to encour-
age the States was to indicate that we 
at the national level were going to be 
in partnership with the States, and 
most importantly, in partnership with 
local communities. That is where this 
commitment lies, with the local com-
munities, the local towns. They pay 
the greatest percent of this burden. We 
were going to work with those local 
communities to help offset the expend-
itures. 

We made a commitment that it was 
going to be 40 percent of that addi-
tional cost. That is the basis of the ar-
gument for the 40 percent—why it is 40 
percent and not 50 percent, why it was 
not 100 percent. We wanted to be a 
partner. This is what the decision was. 
That was a decision and a judgment re-
lied on by States and by local commu-
nities all across this country. That is a 
commitment and pledge that has not 
been kept. 

As result of the fact we have not kept 
that commitment, local communities 
have been making up the difference 
and seeing their taxes rise to try to off-
set the challenges that local commu-
nities will face when they have special 
needs children. That is the issue we are 
trying to address today. 

Today, we know we are fulfilling 19 
percent of the challenge. The Congres-
sional Research Service says, under the 
President’s program, the way the ad-
ministration is going, it would never be 
reached with increases of $1 billion a 
year. It will never be reached. 

Senator HARKIN and Senator HAGEL 
have said we have committed ourselves 
to doing this. We ought to meet our re-
sponsibilities and provide these re-
sources which are so necessary and can 
make such an important difference. 

With the legislation before the Sen-
ate, with all of the changes—and I will 
wait to go over those various changes 
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made in the legislation, that we now 
will support and the contrast from 
1997—we have brought this legislation 
up to where it can make an extraor-
dinary difference, will make an ex-
traordinary difference for those special 
needs children. 

Now, people can ask, Where are you 
going to get the resources and where 
are you going to get the money given 
the kinds of challenges we are facing? 

I just saw on the business page of the 
Washington Post, on Tuesday, May 4, 
‘‘The Federal Deficit Likely to Narrow 
by $100 Billion.’’ That is this year 
alone. The Harkin amendment would 
take $2.2 billion out of that $100 billion 
that they expect this year over the 
other predictions. That is the respon-
sible way. 

I will not take the time now to go 
through the favorable comments that 
those in the Treasury and the Budget 
Committee have made in terms of what 
they are expecting regarding the wind-
fall. It is a matter of priority. It seems 
to me, if we will have a $100 billion 
windfall that will come over the course 
of the summer, we ought to be able to 
afford $2.2 billion to meet our respon-
sibilities to local communities all 
across this country that are trying to 
meet their responsibilities to educate 
children who have special needs. That 
is the issue. 

I have great respect for my colleague 
and friend, the chairman of our com-
mittee. I am going to vote in favor of 
his amendment that will increase the 
authorization. If we increase the au-
thorization, we are able to get the 
funding for that program, we would get 
to that 40 percent over a 7-year period, 
but, unfortunately, in terms of the au-
thorization with the No Child Left Be-
hind Act, we have seen what is actually 
appropriated and what is authorized 
are going in different directions. 

It seems to me, if we are serious in 
trying to meet the needs of special 
needs children, we have the ability 
with this legislation, which will make 
the greatest difference in the world to 
special needs children in this country, 
that understands the importance of 
early intervention, understands the im-
portance of transition, has brought 
into place changes in terms of the dis-
cipline, brings in other kinds of agen-
cies so they will involve themselves. It 
involves the local school community to 
a greater extent, with greater flexi-
bility, but still has strong account-
ability. 

We have a very important piece of 
legislation. This can make an extraor-
dinary difference. I hope our colleagues 
and friends will pay heed to the oppor-
tunities we have with the Harkin-Hagel 
amendment. It can make a very impor-
tant difference. This is an obligation 
we have. We ought to meet the obliga-
tions we have made to families across 
this country. They are being hard 
pressed and particularly hard pressed 
now when many of the States are cut-
ting back their support in terms of 
education funds. The burden is falling 
increasingly on these families. 

We have an opportunity. With this 
positive news that is coming, we ought 
to make sure we support the Harkin- 
Hagel amendment and meet our re-
sponsibilities to special needs children. 

I withhold the remainder of my time. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. GREGG. Mr. President, I yield 

myself such time as I may need. 
Mr. President, first of all, I, once 

again, thank the members of the com-
mittee for assisting in pulling together 
a bill which is a very positive piece of 
legislation in the area of special edu-
cation. We all understand the histor-
ical development of special education. 
It has been outlined quite adequately 
and well by the Senator from Massa-
chusetts, the fact that for many years 
these children were put in special 
rooms or put in the basement and left 
there to basically be warehoused, for 
all intents and purposes. 

Then, with the passage of the special 
education law back in 1976, that all 
changed, and these kids ended up hav-
ing an opportunity, a shot at decent 
education, and, where mainstreaming 
came into play, we tried to get them 
into the classroom, and to the extent 
they could not be in the classroom, 
they would get high-quality care. 

I have had a personal involvement in 
this issue for a long time. I chaired, 
was the president of, and a member of 
the board of directors, of a very excel-
lent center for special needs children, 
which is an educational facility, not a 
hospital, called the Crotched Mountain 
Rehabilitation Center, in New Hamp-
shire. I was basically very active in 
that center for many years, until the 
mid to late 1980s. So it is an issue that 
concerns me a lot. 

I want to make sure these kids get 
adequate care and adequate education. 
This bill makes giant strides toward 
addressing some of the problems that 
have evolved over the years relative to 
special needs students, especially as we 
attempt to reduce the amount of bu-
reaucracy and paperwork that teachers 
for special needs children specifically 
have to handle. 

It is estimated that some teachers 
for special needs children—probably 
even a majority—spend almost a day 
and a half of every week essentially 
doing paperwork to maintain the les-
son plans and the planning process and 
making sure all the different regu-
latory activity is addressed relative to 
their jobs, instead of actually being 
with the child and doing the classroom 
work that is so important. So this bill 
tries to address that. 

It also tries to address the excessive 
litigiousness that has occurred over 
the years relative to special needs chil-
dren, trying to reduce that, and getting 
us out of the courtroom and back into 
the classroom with these kids. It is a 
very important factor. 

It also addresses the question of dis-
cipline. This has been a problem. It 
tries to give teachers and school offi-
cials a little more control, signifi-

cantly more control, in how they man-
age their classrooms and dealing with 
children who are, unfortunately, dis-
ruptive, but does it without uniquely 
penalizing a child whose disruption is a 
function of their problem which they 
may have which gives them special 
needs. So I think we reach a balance 
that is very constructive. 

The bill is a positive step forward in 
trying to make the special education 
laws more responsive to the outpouring 
of concerns we heard from school 
teachers, administrators, and parents 
across the country, but especially, in 
my case, from New Hampshire. So we 
are trying to address and improve the 
law to make it more efficient and effec-
tive. 

We focus it now more on account-
ability. We want to make sure these 
children learn to the extent they are 
capable of learning. Rather than just 
going through a series of checking off 
boxes because this has been done and 
that has been done, what we want to 
know is, are there results? We try to 
adjust the process to focus on results 
versus bureaucracy and input. So that 
is the goal of this bill. 

It is a good piece of legislation. It is 
bipartisan, as has been mentioned. The 
issues which remain are significant, 
but they are not the core of the bill. 
The core of the bill is how it addresses 
the needs of that child. 

One of the major issues, obviously, 
that remains is how we fund this legis-
lation. This has been a primary con-
cern of mine since I was elected. When 
I had the good fortune to serve as Gov-
ernor of New Hampshire, I believed 
that the single largest unfunded re-
quirement the Federal Government 
was putting on us, outside of some of 
the environmental requirements, was 
this issue of how we paid for special 
education. I did come here with the in-
tention, and have, I believe, had rea-
sonable impact on getting those dollars 
up, getting the Federal dollars up, the 
commitment up. It has been a long and 
very difficult road, but it has been a 
road where significant success has been 
accomplished also. 

I do not think we should ignore the 
fact that we have dramatically in-
creased funding in the special edu-
cation accounts. In fact, if you look at 
the special education funding accounts, 
I believe you will find they are, as a 
percentage—obviously, not in gross 
dollars, but as a percentage—the fast-
est growing funding area in the Federal 
Government, and have been in that 
arena for the last 4 years during this 
President’s time, and even prior to 
that since the Republicans took over 
the Senate. 

I think it is important we refer to 
some of the history of what was hap-
pening, and how we have increased 
funding in these accounts. First off, in 
1996, when we Republicans retook con-
trol of the Senate, myself and other 
Members of the Senate, including Sen-
ator LOTT and Senator SPECTER, de-
cided to make it an absolute priority. 
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In fact, it became S. 1 at that time, the 
first bill we introduced, that we would 
increase the funding for special edu-
cation programs. 

We started a process of increasing 
the commitment to funding to those 
programs, which was significant. This 
chart reflects that increase. We have 
gone from $2.3 billion—and each one of 
these increases represents very sub-
stantive and dramatic increases. By 
the way, almost $1 billion a year, since 
1996, on a compounded basis, has been 
going into the special education ac-
counts. So we went from $2.3 billion, 
when we started this aggressiveness— 
and I would like to think I was one of 
the initiators of this, as was Senator 
JEFFORDS at the time—and have now 
moved it up to $11.3 billion. 

As a percentage, in 1996, when we 
started, the Federal Government was 
paying maybe 6 percent of the cost of 
special needs children. Now we are pay-
ing about 20 percent of the cost of spe-
cial needs children. 

I think it is very important in the 
context of the debate to put this in per-
spective relative to what the commit-
ments made by the Clinton administra-
tion were during this time because 
what happened during this period was 
that, actually, President Clinton did 
not send up any budgets which in-
creased special education funding until 
the last 2 years of his administration. 
In fact, he was flat-funding special edu-
cation throughout his administration, 
for all intents and purposes. It was not 
until the Republican Senate insisted 
that dollars be put into special edu-
cation, and we increased the funding by 
$1 billion a year, as I mentioned, start-
ing in 1996, that President Clinton ac-
tually responded to that, and in the 
last 2 years of his administration start-
ed to put funds into this account. 

If you look at it by year, you will no-
tice essentially the Clinton adminis-
tration’s funding levels were basically 
flat. If you look at our funding, you 
will see that it increased dramatically 
during this period. In fact, in gross 
terms, over the 8 years of the Clinton 
administration, his commitment to 
special education was $29 billion. In the 
first 4 years of the Bush administra-
tion, the increase is $38 billion. So just 
in a period of 4 years, President Bush 
has dramatically increased—almost by 
50 percent—the total increases which 
were made to special education funding 
during the 8 years of President Clin-
ton’s administration. 

This reflects the fact that once the 
Presidency changed, and President 
Bush came into office, there was actu-
ally even an acceleration of funding 
into the special education accounts be-
yond what was occurring when we had 
a Republican Senate and a Democratic 
President and the Republican Senate 
was pushing the issue. Now we had an 
actual President who was in agreement 
with accelerating special education 
funding, and we accelerated that fund-
ing rather dramatically. 

President Bush, in every budget he 
has brought forward since becoming 

President, has proposed an increase of 
at least $1 billion—and that is a com-
pounded number—so that we have seen 
this rather dramatic increase in fund-
ing from the administration over this 
period of time which has led to this 
huge increase—significant increase— 
which, as I said, is one of the fastest 
growing percentages in the Federal 
budget, if not the fastest growing per-
centage in the Federal budget of fund-
ing for any account. And that has oc-
curred in the special education ac-
counts. 

In fact, when I looked at Senator 
HARKIN’s chart, I found it interesting 
that at least he gave credit to the fact 
that the President was increasing fund-
ing $1 billion a year—$1 billion a year; 
$1 billion on top of $1 billion. That was 
not enough to reach the goals that we 
had hoped to reach. But it was those 
big increases that he was reflecting 
there. And it is ironic that that would 
be attacked, that the President would 
be attacked for only increasing funding 
$1 billion a year—‘‘only,’’ using the 
term from the other side—only increas-
ing funding $1 billion a year and $1 bil-
lion the next year which is $2 billion, 
and a billion dollars the next year 
which is $3 billion, that he would be at-
tacked for that. When the Democrats 
controlled the Senate and the Demo-
crats controlled the Presidency, they 
flat-funded this account. When Presi-
dent Clinton was President and we con-
trolled the Senate, we had to really 
pull teeth to get the funding up. Now 
we have a President who has been ac-
tively promoting the expansion of 
funding in these accounts, aggressively 
and rather dramatically expanding it, 
and what do we hear from the other 
side: You are only doing $3 billion, $1 
billion 1 year, $1 billion on top of that, 
$1 billion the next year. It is a little in-
consistent, to say the least, if not a 
touch hypocritical to make that state-
ment in the context of the last time 
the budget was actually under their 
control. 

In fact, if you go back to the last 
time Senator HARKIN was the appro-
priating chairman—there was a period 
here where the Democratic Party did 
control the Senate, while President 
Bush was President, has been Presi-
dent. During that period Senator HAR-
KIN brought forward an appropriation, 
when he had control over the appro-
priations accounts that deal with spe-
cial education, which did not come 
anywhere near the number which he 
now claims should have been funded. 
He is claiming the funding increase 
should have been $2.2 billion a year 
under his own chart. That is what he is 
saying. 

Under his budget, as he brought it 
out—actually he never brought it at 
the floor of the Senate. It was passed 
through committee. They never actu-
ally brought a budget to the floor and 
they never brought an appropriations 
bill to the floor. Under his appropria-
tions bill as it passed out of his com-
mittee, I believe his number was $875 

million that he had for an increase in 
the account. It might have been $1 bil-
lion. Whatever it was, it was less than 
the full funding he now says has to be 
given or should have been given, even 
during that time under his own charge, 
to special education. 

So there is a disconnect. When they 
are in charge, when they control the 
Presidency, when they control the Sen-
ate, they flat-fund special education. 
When they control the Presidency and 
we control the Senate, we have to pull 
teeth to get their President to send up 
a budget that increases special edu-
cation. When they control the Senate 
and we control the Presidency, they 
send out an appropriations bill which is 
at least $1 billion less than what they 
claim we should be doing. There is, to 
say the least, a disconnect. 

The fact is under this President we 
have seen the fastest growth in special 
education funding that has occurred in 
the history of the accounts. We have 
seen growth in special education fund-
ing in 4 years of $38 billion by Presi-
dent Bush as compared with $29 billion 
over 8 years of the Clinton administra-
tion. 

I believe when we make the case on 
this side of the aisle that we are com-
mitted to special education funding, 
that we are doing what we think is rea-
sonable and capable within the context 
of this budget process—remember, we 
are running a deficit—to fund special 
education, where we are giving it the 
single biggest increases of any account 
in the Federal Government year after 
year after year on a percentage basis, 
that we come to this argument with 
significant credibility on our commit-
ment to fund special education and 
fund it aggressively. 

That brings us to the substance of 
the debate on the amendment today. 
What Senator HARKIN has proposed is 
we take prospective payments to spe-
cial education accounts and make 
them mandatory. Remember, this cre-
ates a whole new concept of how we 
fund things around here. This is a 
brand new idea—and not a very good 
one—which suggests we create a new 
highway where you are going to have 
discretionary accounts funding the 
vast majority of the spending, and then 
you are going to put on top of the dis-
cretionary accounts, like a layer cake, 
a mandatory account. This creates 
some pretty significant problems. 

The first problem it creates is it cre-
ates a new mandatory account. Manda-
tory accounts are not a good idea when 
you are running a deficit because they 
basically mean you do not set prior-
ities. We as a government, when you 
are running a $300 billion deficit, 
maybe more, $400 billion—according to 
Senator KENNEDY, we are going to save 
$100 billion this year, so maybe we are 
down to $300 billion or we may be at 
$400 billion—but when you are running 
this type of deficit, we as a government 
have some responsibility to our con-
stituents to be responsible and to make 
choices, to prioritize needs. 
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We, as the Senate, have historically 

prioritized special education very high-
ly, at least whenever the Republicans 
have controlled the Senate. And we 
have asked for what would amount to a 
pathway to full funding by 2010. We 
have put in Senate proposals that have 
represented that approximately $2.2 
billion in annual increases. We have 
done it the right way. We have, when 
we have done that, cut other accounts. 
When we have passed these increases in 
our budget proposals that have been at 
$2.2 billion, we have reduced other ac-
counts to offset those increases. That 
is the priority we should set as a gov-
ernment. 

But when you set up a mandatory ac-
count, you basically ignore priorities 
and you essentially say, let’s add the 
money to the deficit, which is exactly 
what the Senator from Massachusetts 
is suggesting. That is a different ap-
proach. It doesn’t happen to be our ap-
proach on this side of the aisle. 

We think fiscal responsibility re-
quires, especially in a time when we 
are running a deficit, that you set pri-
orities. We believe we have shown, be-
yond any question on the facts, with 
these dramatic increases in special 
education funding, which we have done 
under Republican Presidents, under a 
Republican Senate, that in a competi-
tion for funds, special education wins 
and has won and will continue to win. 

So to set up a mandatory account is 
a mistake, especially when you are 
running a deficit. It also creates a cou-
ple of other problems. One is that 
under the rules of the Senate, when 
you set up a mandatory account, you 
must reduce discretionary accounts 
dollar for dollar for that mandatory ac-
count. That is our budget rule. So as a 
practical matter, it is very possible 
that unless we decide to waive that 
budget item, we will actually end up 
reducing the discretionary spending 
that is committed toward special edu-
cation, the $11 billion, in order to fund 
the mandatory spending. And we will 
probably end up or we potentially 
could end up, because this bill calls for 
$2 billion of mandatory spending, with 
a $2 billion reduction in discretionary 
spending so you would level-fund the 
mandatory. You would level-fund spe-
cial education if the budget rules kick 
in the way they are written. 

The practical effect would be there 
would be no net gain for special edu-
cation funding, or it would be very lim-
ited. So this becomes a bit of an illu-
sory term, when you are using manda-
tory and you merge it with discre-
tionary accounts. If it were pure man-
datory, I guess you could argue the 
funding would occur. But under our 
rules, it is not going to be pure manda-
tory. It is going to be this new hybrid, 
this layer cake, half mandatory, half 
discretionary. 

The practical implication under our 
rules is you have to reduce dollar for 
dollar the discretionary accounts by 
the mandatory increase. What does 
that mean? Zero increase for special 

education, if these rules are applied in 
their present form. 

There is another problem this cre-
ates, this new hybrid animal. For ex-
ample, if we accept the fact the manda-
tory money is coming through and that 
the discretionary accounts are not re-
duced—in other words, say we waive 
this budget rule—we will create a sce-
nario where the appropriators—of 
which I happen to be one and am very 
proud, and we do a wonderful job, but 
as an appropriator, I will tell you what 
I am thinking. I am thinking I just got 
$2 billion I don’t have to spend on this 
discretionary account. I can put it 
somewhere else. Basically you are not 
guaranteeing this money at all. What 
you are doing is you are creating more 
dollar availability for the appropriator 
who has that discretionary account to 
use in some other area. 

That is the distinct potential here 
because there is no—let us call it 
‘‘maintenance of effort’’ language in 
this amendment for the Appropriations 
Committee. So as a practical matter, 
you don’t resolve the problem this way. 
The only way you resolve the problem 
is to do it straight up, which is to say 
we should fund this account on a glide-
path toward full funding, which is what 
the Senate has said. 

We should use our appropriations au-
thority and keep that discretion within 
the appropriations authority to accom-
plish that. We should set the priorities 
so that special education gets fully 
funded. That is what my amendment 
does. It sets up the authorization levels 
to allow the Appropriations Committee 
to proceed down that path. 

Why do I think it will occur? Well, 
primarily because of the history here, 
which is that when we as Republicans 
control the Senate—and now we have a 
Republican President—we are making 
these huge increases in the special edu-
cation accounts. So the alternative 
that we presented here is the more fis-
cally responsible way to do this. I 
think it is the more practical way to 
get to the ends at which we are aimed. 

You can throw out this term ‘‘man-
datory.’’ When you go home to your 
town meetings, it resonates well. I 
don’t deny that for a second. But it is 
illusory when it is used in conjunction 
with the discretionary funding ac-
counts and when used in conjunction 
with the budget rules as presently 
structured in the Senate. It literally 
means nothing. The only thing that is 
going to accomplish full funding for 
special education is the willingness of 
the Senate and the House, hopefully, 
which has not joined us in the past, to 
assert the $2.2 billion increase and 
move down that road and protect our-
selves in conference with the House. 

To pass the Harkin amendment may 
make us feel good politically, but it 
creates bad policy and doesn’t accom-
plish our goals, which is to get full 
funding of special education. That is 
why I have put forward this alter-
native, which I think is a much more 
constructive approach. 

I reserve our time and yield the floor. 
The PRESIDING OFFICER (Ms. 

MURKOWSKI). The Senator from Dela-
ware is recognized. 

Mr. CARPER. Madam President, I 
ask to be recognized for 3 minutes. 

The PRESIDING OFFICER. The Sen-
ator is recognized for 3 minutes. 

Mr. CARPER. Madam President, as a 
former Governor for Delaware and 
chairman of the National Governors 
Association, for a long time I have sup-
ported full funding for IDEA. In fact, 
when Senator GREGG was Congressman 
GREGG, we served together in the 
House, and we talked about full fund-
ing for IDEA. We talked about the Gov-
ernment’s commitment to 40 percent of 
the funding for special education and 
that we weren’t coming close to it. 
Today, we are actually making 
progress in getting closer to that num-
ber. We are about halfway there. We 
have a good way to go. Senator HAR-
KIN’s and Senator HAGEL’s amendment 
will take us where we need to go. 

I rise to say I would like to be able to 
offer an amendment to the Harkin- 
Hagel amendment, but I cannot do it. 
Under the unanimous consent agree-
ment, this pay-go amendment is pre-
cluded. Since I cannot offer it, I ask 
unanimous consent that this amend-
ment be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
(Purpose: To pay for mandatory full funding 

of part B of the Individuals with Disabil-
ities Education Act by restoring the top 
income tax rate to its pre-2001 level) 
At the end add the following: 

SEC. ll. RESTORATION OF HIGHEST INCOME 
TAX RATE TO PRE-2001 LEVEL. 

(a) IN GENERAL.—The last column in the 
table contained in section 1(i)(2) of the Inter-
nal Revenue Code of 1986 (relating to reduc-
tions in rates after June 30, 2001) is amended 
by striking ‘‘35.0%’’ and inserting ‘‘39.6%’’. 

(b) EFFECTIVE DATE.—The amendment 
made by this section shall apply to taxable 
years beginning after December 31, 2004. 

Mr. CARPER. Madam President, I 
printed this amendment for Senator 
CHAFEE, myself, and Senator FEINGOLD, 
who have been among the champions 
for the pay-go principle. I think if 
things are worth doing, we ought to 
pay for them. If it is worth investing 
more money in our efforts in Iraq, we 
ought to pay for it. If it is worth fund-
ing special education, we ought to pay 
for that. I think that argument goes 
for both meritorious causes. 

The thing about pay-go is that it 
calls for a 60-vote margin in order to 
bust the budget and the caps. We used 
to operate under these guidelines 
throughout the 1990s, when we went 
from huge deficits to balancing the 
budget. 

Pay-go lapsed in 2001. We need to re-
store it. One of the issues being dis-
cussed and debated now in the con-
ference on the budget resolution is 
whether to reestablish the pay-go prin-
ciple. It ought to be restored and rees-
tablished. 

Today, rather than being denied the 
opportunity to offer this amendment 
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because of the procedures we are oper-
ating under, we would be able to cite 
the Budget Act pay-go principles and 
automatically have a 60-vote procedure 
before us. Having said that, we are op-
erating under a rule that will—in this 
instance at least—require 60 votes, so 
that threshold of a 60-vote super-
majority will apply even without pay- 
go. 

I will vote for this amendment. I just 
wish we had the pay-as-you-go prin-
ciple in place so we would not be denied 
the opportunity to offer this amend-
ment and we could offer it routinely. 
That is what I wanted to say today. I 
especially thank Senator BAUCUS who 
was in line ahead of me. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Montana is recognized. 
Mr. BAUCUS. Madam President, I 

ask to speak for 5 minutes in favor of 
the amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BAUCUS. Madam President, I 
thank my friend from Delaware. I 
agree with him. I believe we should 
have pay-go principles in the Senate. I 
hope the Budget Committee adopts 
pay-go. I think it would be a derelic-
tion of duty not to. I also support his 
view on this amendment. 

For the last 10, 15 minutes I have 
heard a lot of complaints against the 
Clinton administration, against Demo-
crats, how they have not really helped 
special education. One can use that ar-
gument and point the finger, playing 
one party against the other. I have all 
kinds of data that resoundingly refute 
the allegations made by the chairman 
of the committee. It is just not accu-
rate. But I will not get into that. That 
is not why we are here. 

We are not here to blame and say 
who is doing a better job, Republicans 
or Democrats. People back home don’t 
care two hoots about that. They care 
about whether we are doing our job as 
a body. I submit that we are not doing 
our job with respect to providing the 
dollars for special education. I don’t 
know about you, Madam President, but 
when I am in my State, I hear con-
stantly from school districts, school 
administrators, about how pressed they 
are and their inability to meet costs 
and the cost increases. 

As you well know, we have in Amer-
ica a system where elementary and sec-
ondary education is paid for basically 
by taxpayer dollars, property taxes. 
That is what it comes down to. People 
are stressed, with the economy not 
doing too well in our States. School 
levies are not going through. People 
cannot pay more property taxes to sup-
port anything. They would love to sup-
port their schools, but they cannot af-
ford it. 

Costs for school districts in Montana 
have gone up over 1,000 percent in the 
last 20 years; that is for special edu-
cation and elementary education in 
general. That is the cost increase. 
School districts in Montana—and I 

daresay most school districts across 
the country—are facing this. What do 
we do about it? 

As you know, Madam President, back 
in 1975, Congress passed a law—IDEA— 
regarding special education. What did 
that law provide? It provided for 
ramping up 40 percent payment of 
IDEA, of special education costs. That 
was the law in 1975. Beginning in 1978, 
there would be a 5-percent increase; in 
1979, 10 percent of the funding; in 1980, 
20 percent would be paid; up to 1982 
when 40 percent—the full amount—of 
special education costs would be pro-
vided for by Uncle Sam. That was back 
in 1975 when that statute was passed. 

Here we are in 2004, and I think we 
are only at 18 percent. We have not 
made good on our promise. We are way 
off base. So a lot of the data we have 
heard about a 365-percent increase is 
misleading. You can do anything with 
statistics. Those statistics start from a 
very low base, and I am just telling you 
what the law is. The law was that back 
in 1975 we would ramp it up to 40 per-
cent by 1982. That is why it is our fail-
ure to do so. We are only at 18 percent; 
that is all we come up with. With costs 
going up so much at home, that is why 
I believe the Harkin approach makes 
sense. We need mandatory increases up 
to 2014—not discretionary, because it 
has been discretionary. And when the 
President is given discretion what has 
happened? Virtually nothing. 

Sure, we are getting some increases, 
just a little bit, but it is virtually 
nothing. Congress always finds a way, 
Presidents always find a way, not to 
spend money on education. Other 
things seemingly are more important. 

If we do not pass the Harkin amend-
ment, mark my words, there is no way 
we are ever going to get up even close 
to 40 percent. We are not going to get 
up to 25 percent by the year 2014. It is 
not going to happen. It is only going to 
happen if we keep our feet to the fire 
and force the President and the Con-
gress to come up with the promise that 
we should fulfill. We should fulfill it 
because we made that promise. 

I ask for an additional 2 minutes. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. BAUCUS. That is a promise we 

made. We should live up to our prom-
ise. No. 2, we are coming nowhere near 
living up to our promise. No. 3, costs 
are going up dramatically in all our 
States for special education, and we 
are not helping address that. And No. 4 
is the tremendous importance of edu-
cation in this country. We are com-
peting worldwide with elementary and 
high school students in Pusan, Korea, 
in Czechoslovakia, high schools and el-
ementary schools all around the world. 
Education is going to be the key to 
America’s economic success in the fu-
ture. It is going to have to be edu-
cation. It cannot be anything else. 

We need to educate our kids. We 
ought to set priorities for educating 
our kids rather than spending money 
elsewhere. 

We have a lot of programs on which 
I do not think money should be spent. 
I think most Americans think our pri-
orities are a little askew and that we 
should spend more on education, help-
ing our kids, than we are thus far. 

I heard the argument, well, gee, if it 
is mandatory, first, that is not nec-
essary. That is the main argument to 
be made. I have shown how necessary it 
is. 

The second argument I hear is, well, 
it is illusory, that perhaps the discre-
tionary portion will not be provided. 
That is a false statement. First, we are 
talking about the very worst case sce-
nario. The mandatory portion will be 
provided for. It is possible that the dis-
cretionary portion may not be provided 
for by Congress. That is possible. The 
very worst possible situation is that we 
only get the mandatory increase under 
this amendment, but sure as I am 
standing here, my colleagues know 
doggoned well that Congress is not 
going to provide the discretionary 
money, too. 

We are talking about education, and 
with the mandatory increase provided 
for we are certainly going to provide 
for the discretionary portion, too. This 
amendment is a no-brainer. It is clear 
to this Senator this amendment must 
and should pass, for the sake of our 
kids. We have a duty on the face of this 
Earth, I believe a moral obligation, to 
leave this place in as good a shape or 
better shape than we found it. Clearly, 
that includes making sure our kids, 
special education students, are in as 
good a shape or better shape than we 
had when we were being educated, par-
ticularly given the competitive forces 
in the world. 

I strongly urge the passage of this 
amendment. 

The PRESIDING OFFICER. The Sen-
ator from Alabama. 

Mr. SESSIONS. Madam President, I 
thank Senator JUDD GREGG for his 
leadership on this issue. When I came 
to the Senate some years ago, there 
was no greater champion for IDEA 
funding by the Federal Government or 
improving IDEA than Senator GREGG. 
He has maintained that and he con-
tinues to be an expert, as my col-
leagues can tell when they hear him 
speak about it. 

We have made tremendous progress 
since I came to the Senate in funding 
special education. We have seen the 
numbers, how much they have in-
creased since 1996, and we will continue 
to make progress. We have gone from 7 
percent of the funding for this edu-
cation program for our schools around 
the country to almost 20 percent. We 
are going to keep on increasing that. 

The legislation we have before us 
today, however, unanimously came out 
of our HELP Committee, of which I am 
a member. It was a product of a lot of 
hard work and hours and hours of dis-
cussion. There are a number of provi-
sions in the bill that I would like to see 
improved and strengthened. Maybe 
some on the other side think it could 
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be improved more, but we hammered 
out this agreement because we need to 
move this bill forward. We need to in-
crease funding, once again signifi-
cantly, for IDEA. We need to give more 
control and make a better commit-
ment to the practical application of 
the law. 

The special education bill was en-
acted in 1975 with the goal of encour-
aging schools to mainstream students 
with disabilities, keep them in the nor-
mal classroom where possible and give 
special treatment where necessary. 

States that follow Federal rules re-
ceive federal financial assistance, and 
in 2002, 6.5 million students were served 
through IDEA. Schools have responded 
to this challenge positively, and they 
are expending very large sums of 
money to meet the goals of this law. In 
fact, I remember distinctly several 
years ago the school board super-
intendent of a county in Vermont tes-
tifying that 40 percent of his county’s 
budget for that school system went to 
the IDEA program. 

In recent years, the President and 
Congress have increased the federal in-
vestment in this program. If the Presi-
dent’s proposed budget is enacted, 
IDEA funding will have increased 376 
percent since 1996, 8 years ago. 

I have been repeatedly told, however, 
when I travel in my State, and I made 
this a special project of mine, that this 
funding is not the only problem. Re-
peatedly I have been told there are 
things bigger and more important than 
funding. One teacher who had been 
working in special education for many 
years, who is very bright and has a 
master’s degree, told me: Jeff, we are 
not looking out for our children. We 
have lost sight of what is good for the 
students. What we are doing is filling 
out paperwork and keeping our sight 
on the lawyers. It is threatening the 
integrity of the system, and we are not 
focusing on how to help each individual 
child achieve their highest and best 
skills. 

The paperwork procedures are bur-
densome to a significant degree. I have 
asked them about it. Too often teach-
ers and principals are faced with a lit-
eral maze of regulations and laws that 
must be met before a disruptive child 
can be removed from a classroom. Too 
often school districts are forced to 
spend thousands of dollars on attor-
neys and litigation costs that could be 
avoided if the parties simply sat down 
and discussed the issues rather than 
forcing the disputes to court. These 
problems not only distract our dedi-
cated educators from the core mission 
of teaching our children, they cause 
stress and confrontation that can be 
avoided if common sense were applied. 

I have received letters from hundreds 
of teachers in my State, from parents 
and educators, who are concerned 
about the current management of this 
system. The frustration, the anger, and 
the compassion in these letters are 
powerful. 

I have also visited schools across the 
State of Alabama and heard firsthand 

from educators about the problems the 
current law creates for students, par-
ents, and teachers. I go into schools 
and I ask them to tell me what the 
problems are, what frustrates them the 
most. Almost universally special edu-
cation, IDEA, comes up as one of the 
top examples of a program they believe 
is micromanaged from Washington, 
does not allow teachers who love chil-
dren to be able to have the freedom to 
help those children in the best way pos-
sible. They have told me that problems 
with the current law are going to drive 
them out of the profession. They are 
going to leave the profession over these 
frustrations. They have dedicated their 
lives to improving the welfare of dis-
abled children. 

A veteran special education teacher 
wrote me this: 

I consider myself on the front lines of the 
ongoing battles that take place on a daily 
basis in our Nation’s schools. I strongly be-
lieve that the current IDEA law fuels these 
struggles. The law, though well intended, has 
become one of the single greatest obstacles 
that educators face in our fight to provide 
all of our children with a quality education 
delivered in a safe environment. I have dedi-
cated my life to helping children with spe-
cial needs. However, at times my frustration 
has been so high that I have literally gotten 
in my car to leave— 

Leave the profession, she means— 
but my moral responsibilities to the children 
I have in my class have kept me there. The 
law must be reformed now. As my grand-
mother said, ‘‘right is right and wrong is 
wrong’’ and to enable the current system to 
continue is just wrong. 

Another 32-year special education 
veteran wrote: 

If IDEA is not revised to be less restrictive 
and burdensome, we might as well as kiss 
public education good-bye. If changes are not 
made, we will have one of the largest teach-
ing shortages on record. In the past I have 
had 5 to 10 college students coming to me in 
the spring to apply for positions. This year I 
have none. Most are fearful of entering the 
special education field because of the threat 
of litigation brought about by IDEA. 

They are afraid of being sued. The 
regulations are complex and there are 
a group of lawyers and specialists in 
this who descend on the system on a 
regular basis. So it is time for a change 
and Congress should be leading the 
charge for positive change, to make it 
better. 

I have a number of other letters from 
teachers and students who fear for 
their safety every day. They feel hand-
cuffed by the current rules and feel 
overwhelmed with the requirements of 
the current law. I believe it will be a 
tragedy if we lose proven, dedicated 
teachers because of the shortcomings 
of a Federal law that is not adequately 
fulfilling its purposes. 

I saw a poll recently, I think in the 
State of Washington, of special edu-
cation teachers. An astounding number 
said they did not expect to be in the 
profession in 5 years. This is the reason 
that is occurring. 

President Bush has recognized the 
importance of the IDEA law, and the 
need to bring real reform to the sys-

tem. In order to get an accurate pic-
ture, the President appointed a com-
mission to review the law and provide 
recommendations. The commission 
held 13 hearings and meetings through-
out the Nation and listened to the con-
cerns and comments of parents and 
teachers, principals, and so forth. Over 
100 expert witnesses and more than 175 
parents, teachers, students with dis-
abilities, and others addressed the com-
mission. Hundreds have provided let-
ters and written statements. 

The commission distilled this infor-
mation into a set of principles that 
were used during the reauthorization 
process. First, decrease the emphasis 
on compliance with procedure and in-
crease the emphasis on results. That 
means decrease paperwork and that 
kind of thing, and ask whether children 
are benefitting to the maximum extent 
by the special efforts we are expending. 

Second, simplify the law’s burden-
some due process requirements, which 
create inordinate amounts of paper-
work, limit the ability of schools to 
properly discipline children with dis-
abilities for inappropriate behavior, 
and intensify adversity between par-
ents and schools. This is a big problem. 
Put two children in a classroom, one a 
disabled child, that child has substan-
tially greater expectation of not re-
ceiving the same discipline as another 
child for the same offense. Sometimes 
the disability is totally unconnected to 
the discipline problem that shows up in 
a classroom. 

A child who sells drugs, for instance. 
That behavior is very unlikely to be a 
part or product of the disability and 
that child should be disciplined as 
other children where that makes sense, 
and under the appropriate rules of the 
school. 

Third, reduce misidentification of 
students, which has fueled growing 
IDEA costs. Too many students are 
being placed in IDEA programs who do 
not need to be there, and that is not 
good for the children and it is not good 
for the school system. 

Finally, increase the role of parents 
in determining the most appropriate 
setting for their child’s education. 

This legislation does much to achieve 
those principles. It reflects a balanced 
approach that, as I said, was voted out 
of our committee unanimously. 

On the question of discipline, that is 
something I have talked a lot about 
and our committee has worked on it. 
We didn’t make big changes in the bill 
that came out of committee. We made 
some changes. We made some improve-
ments in the law that I think certainly 
will put us on a more rational basis 
and will help reduce excessive litiga-
tion. 

One of the things, for example, is 
this: Before a lawsuit is filed and a 
school board has to go to court, they 
have to be notified specifically of what 
it is the school is alleged to have done 
improperly with regard to their child, 
and the school board has a chance to 
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correct it. What we are finding is law-
suits have been filed all over the coun-
try, schools have been taken to court 
at great expense, and by the time they 
finish the litigation not only do they 
have to pay their own attorneys, not 
only are their own principals and 
teachers called out of classrooms to 
testify and prepare for trial, but they 
have to pay the costs of the plaintiffs’ 
attorney if one thing they did was 
wrong. They may make eight allega-
tions, but if they are wrong in any way 
and are found liable, then they have to 
pay the child’s attorney. 

We need to figure out how we can 
avoid some of this litigation. It is 
money out of the pocket of the school 
system. It is money not being spent to 
educate children but to litigate in 
court, and sometimes these cases cost 
hundreds of thousands of dollars in ex-
penses for school systems. Nearly 8 in 
10 teachers say there are persistent 
troublemakers in the school who need 
to be removed and we have created a 
system that is so complex and so liti-
gious it is not working and it is driving 
up costs in an unwise way. 

I will offer some more comments for 
the RECORD, but I will conclude by say-
ing this: Special education is a big pro-
gram in America today. This Congress, 
this Senate is increasing funding stead-
ily for this program. We need to con-
tinue to do that and need to continue 
to reach toward that commitment Con-
gress made before I came here to pay 40 
percent of that cost. I think we should 
do that and we should be on the road to 
that. 

However, as Senator GREGG knows— 
who is the senior member of the Budg-
et Committee also and knows how 
things work here in reality—this is a 
weird deal, to mix and match discre-
tionary and mandatory spending. In 
fact, we are criticized substantially in 
this body for going toward mandatory 
spending for too many programs. In 
fact, most objective observers in Con-
gress believe that has diminished the 
ability of Congress to set priorities and 
accomplish good things for our chil-
dren. We do not need to put this in 
mandatory spending. We need to con-
tinue the steady goals and progress we 
have made to reach the highest level of 
funding, reach the full funding we are 
committed to do. 

I believe we can do that. I believe 
this bill is a tremendous step in the 
right direction toward that goal. I will 
continue to work for it. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Jersey. 
Mr. BAUCUS. On behalf of Senator 

KENNEDY, I yield 4 minutes to the Sen-
ator from New Jersey. 

Mr. CORZINE. Madam President, like 
many of my colleagues I rise in strong 
support of the Harkin-Hagel amend-
ment to require full funding of IDEA, 
providing these increases over 6 years 
on a mandatory basis. It is straight-
forward. I think it is absolutely nec-
essary. As a number of my colleagues 

have said, there is nothing that strikes 
more at the heart of my dialog with 
my constituents and those who are in-
volved in the educational system than 
getting to full funding on IDEA. It is 
absolutely essential. 

Before I go into some of the reasons, 
I also want to say how pleased I am 
with the work of the committee, for 
taking up this legislation, structuring 
it, and moving it forward, and with re-
form, but also for including some 
things I think were essential. There are 
provisions that were added at our re-
quest with regard to making funds 
available to improve programs for au-
tism spectrum disorder, which is a very 
significantly growing, recognized dis-
ability many children are facing. We 
need to have funding in addressing it, 
particularly the early childhood ele-
ments. 

I am also pleased the committee was 
willing to work with us to clarify par-
ents’ rights to represent their children 
in due process hearings. 

I think it makes a huge difference as 
we go forward in making sure all of our 
children are represented. But my main 
point is it is not enough to say we all 
embrace dealing with special edu-
cation. This program is drastically un-
derfunded, and it is posing a significant 
burden on the citizens of my State and 
across our Nation. 

It gets at the heart of the tax ques-
tion. We put down what I think is a 
terrific legislative initiative in 1975 to 
deal with disabilities among children 
and to improve their educational op-
portunity. But we also put down an ob-
jective that we were going to move to 
40 percent of the average funding for 
each child with disabilities. We are no-
where close. I think it is 18.5 percent or 
so. We are way behind. That is why it 
is mandatory to step it up over the 
next 6 years. It is so important. It is 
real common sense. 

I have to tell you in my home State 
of New Jersey, school budgets are 
capped at only 3 percent annual growth 
per year. When the spending on special 
education goes up more, we end by ac-
commodating mandates which are re-
quired by cutting other costs in our 
educational system. We set up a hor-
rific dynamic in our local commu-
nities. The only other out on that is 
local property taxes, which at least in 
my State are the highest in the Nation, 
and we are already extraordinarily bur-
dened by them. That is true across the 
country. 

It is absolutely essential that we get 
to full funding. The difference in 2004 
versus where we are today and where 
we would be if we had fully funded 40 
percent is almost $300 million—$320 
million, $319 million is what we are 
going to receive, and $641 million is 
what we would have received if we had 
full funding. It is a huge difference on 
the tax base in our community. 

I cannot tell you that there is any 
other issue which generates more heat 
because it sets neighbor against neigh-
bor in the school districts about how 

they have to make tough choices, or it 
forces us to go to the taxpayer and 
raise local property tax burdens which 
are already extraordinarily high in my 
State. But it is also true in other 
places. 

I have an example of a situation in 
New Jersey where an individual talks 
about her son whose needs are being 
addressed in special education but also 
reflecting what it has translated into 
not only for her son but to the special 
education programs and the rising bur-
den on individual property taxes. It is 
setting up a system of failure and con-
flict in our communities. That is unac-
ceptable. 

We need to accept our responsibility 
here in Washington to fulfill our pledge 
and our promise to move to that 40 per-
cent so we don’t have these dynamics. 
It is time it happened. 

I fully support and compliment the 
distinguished Senator from Iowa. I 
hope my colleagues will support this 
amendment. 

The PRESIDING OFFICER. The Sen-
ator from Wyoming. 

Mr. ENZI. Madam President, we are 
going to hear a lot of rhetoric today. I 
want people to know exactly what it is 
about. 

I will be opposing Senator HARKIN’s 
amendment. I will be supporting Sen-
ator GREGG’s amendment. Senator 
GREGG’s amendment will actually work 
us toward achieving the goal of full 
funding for IDEA. It is not a political 
statement. We have been having this 
debate for some time. There hasn’t 
been the kind of progress any of us 
would like to have on it, but there has 
been steady progress. There has been 
more steady progress since this Presi-
dent and Senator GREGG have been 
working on this issue. 

During the 8 years President Clinton 
was in office, the increase in part B 
funds was $1.4 billion. Under this Presi-
dent—a much shorter time—it has been 
$3.7 billion. That is reality versus rhet-
oric. 

I want to make a few comments 
about the bill as a whole because we 
haven’t had a chance to actually de-
bate that. I want to point out how bi-
partisan the reauthorization was that 
came out of committee, how well peo-
ple worked on it, worked on it to-
gether, resolved differences and made 
it possible for it to come to the floor 
and now to pass the floor in a rel-
atively short time, I hope, so we hope-
fully can have a conference committee 
and work out any differences with the 
House and get this legislation into 
place. 

This reauthorization is past due. I 
am pleased the Senate has begun con-
sideration of S. 1248, the Individuals 
With Disabilities Education Improve-
ment Act of 2003. There are few issues 
as important as the education of our 
Nation’s youth. Making sure all chil-
dren receive a good education has been 
a longstanding goal of this body. I am 
pleased the committee was able to 
reach unanimous support of the under-
lying bill, and I hope this body will act 
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quickly to agree to this important leg-
islation and send it to conference. 

Since Congress first began providing 
State grant funding for the education 
of disabled students in 1966, the process 
for ensuring every disabled student re-
ceives a free, appropriate public edu-
cation has been refined and improved 
from one reauthorization to the next. I 
believe this legislation is another im-
portant step in that process. 

While there are many improvements 
to the law in this legislation, I want to 
highlight four changes which I feel are 
most important to my home State of 
Wyoming. 

First, there is an increased emphasis 
on early identification and interven-
tion. Wyoming currently uses the 
model that identifies students as dis-
abled once they fall more than two 
grade levels behind. Many States use 
the same method, or a method called 
the IQ discrepancy test. Both of these 
models tend to limit the positive ef-
fects that timely services will have on 
a student’s growth. Unfortunately, 
States are compelled to use these mod-
els because of the requirements that 
exist in Federal law. 

This bill provides for a set-aside of 
part B funds that can be used for serv-
ices such as tutoring or other special 
assistance to students who are at risk 
of being identified as needing special 
education. That will help these stu-
dents meet their potential. 

Research by the President’s Commis-
sion on Special Education and the Na-
tional Research Council has identified 
important benefits to providing early 
educational intervention. They suggest 
early educational intervention can re-
duce the number of children referred to 
special education. 

That research also shows students re-
ceiving early educational intervention 
and who are referred to special edu-
cation frequently require less intensive 
services. 

I believe this is an important step to-
ward ensuring that other disabled stu-
dents receive the services they need 
without placing children in the special 
education programs unnecessarily. By 
using funds for early intervention serv-
ices, schools will be able to provide 
services in a very seamless fashion to 
students with disabilities or students 
who may be unnecessarily referred to 
special education programs. 

Second, this legislation addresses the 
needs of rural States by clearly defin-
ing what is a highly qualified teacher. 
Under the No Child Left Behind Act, 
which received large bipartisan support 
in Congress, all teachers in public ele-
mentary and secondary schools must 
meet the highly qualified teacher 
standard. 

In rural States such as Wyoming, 
many teachers, including special edu-
cation teachers, are responsible for 
multiple subjects. In my home State, 
they are sometimes responsible for 
multiple grades as well. The legislation 
we are considering would work hand in 
hand with the No Child Left Behind 

Act to help address the concerns of 
teachers in this challenging position. 

This bill requires every disabled child 
to be taught by a highly qualified 
teacher, but it also maintains State 
flexibility to determine what con-
stitutes highly qualified. The only re-
quirement is that special education 
teachers have an undergraduate degree 
and be fully certified as special edu-
cation instructors, and that the stu-
dents have a chance to be taught by an 
instructor who is highly qualified in 
the subject area. The bill does not even 
require that be the same person. 

In many schools, disabled students 
are placed in classrooms with their 
non-disabled peers, and they receive in-
structions from more than one teacher. 
Students with disabilities would be in-
structed in the appropriate subject 
area by a highly qualified teacher who 
has demonstrated mastery of the sub-
ject, but they would also receive sup-
port from a teacher who meets the 
highly qualified standard for special 
education. It is a very important dis-
tinction. 

For teachers who are responsible for 
both the special education and the con-
tent area, this legislation preserves the 
flexibility of the State that was cre-
ated under No Child Left Behind to de-
fine what constitutes a highly qualified 
teacher. 

I continue to be impressed that more 
than 95 percent of Wyoming teachers 
meet the highly qualified teacher 
standard, including its special edu-
cators. 

This legislation will support the com-
mitment of States such as Wyoming 
with a 95-percent rate to place a highly 
qualified teacher in every classroom, 
whether it is a special education class-
room or not. 

The third point of the bill, that I 
want to address is that this legislation 
makes improvements to the discipli-
nary system that operates under cur-
rent law. A concern I have heard from 
parents and educators is that the dis-
cipline of students with disabilities has 
led to the creation of a two-tier dis-
ciplinary system. Students with dis-
abilities are treated differently from 
their peers because it is required by 
law. 

I don’t believe that is in the best in-
terest of these students when we are 
asking, for academic purposes, that we 
place them in the least restrictive en-
vironment. It is inconsistent to say we 
would treat disabled students as we 
treat their peers until they are in need 
of discipline. Disabled students are 
able to learn responsibility just like 
their peers. We should give them a 
chance to learn the same kind of re-
sponsibility we expect of other stu-
dents. 

Many parents I talk with about dis-
cipline are concerned that we not allow 
teachers to discipline disabled students 
too harshly. I agree. I think everyone 
agrees. I support the bill we are consid-
ering because it preserves protections 
for disabled students, like the protec-

tion that schools must abide by the 
manifest determination standard, 
which requires schools to determine if 
the student’s disability led to the be-
havior—that is a key—if the student’s 
disability led to the behavior. 

This bill also preserves the rights of 
parents to question the school’s deci-
sion. I also believe this legislation 
makes significant improvements in 
permitting teachers and school admin-
istrators to properly discipline stu-
dents with disabilities when a need is 
identified. 

Schools are given a margin of flexi-
bility to remove disabled students from 
their classroom when a dangerous situ-
ation presents itself. The school is still 
accountable to the parent, however, 
and must make every effort to return 
the student to the classroom as soon as 
possible. 

Finally, I wish to highlight the issue 
of State flexibility. For years, local 
educational agencies have been per-
mitted to use flexibility with their 
funding. As the Federal Government 
increases its commitment to funding 
special education programs, local dis-
tricts in most States are able to shift 
funding into other priorities. Tradi-
tionally, their funding has not even 
been limited in its use to educational 
purposes. 

This flexibility has never benefitted 
Wyoming. That is because Wyoming 
has decided to use an alternative fi-
nancing method for its special edu-
cation programs. 

Instead of the State passing Federal 
funding on to the local districts, Wyo-
ming retains the bulk of the funding at 
the State level and reimburses districts 
for their special education expenses. 
Part of the reason for this approach is 
we do not pay for our education with 
property taxes as most States do. We 
use mineral taxes, which come from a 
few spots in the State. This system has 
worked in Wyoming for several rea-
sons, including the help it provides to 
shield local districts from the cost of 
services for severely disabled students. 

Some of the districts in Wyoming are 
so small that a single student with a 
severe disability would require all of 
the funding available to that district 
to be spent on a single student. That 
would threaten the services to other 
children with disabilities and subject 
the district to due process hearings 
under the law. 

Instead, Wyoming has elected to use 
its allocations under part B of the spe-
cial education program as reimburse-
ments. Even very small districts can 
confidently provide services to stu-
dents with disabilities with the under-
standing that the State will reimburse 
them for those services. 

Even though the system is much 
more effective at providing services to 
students with disabilities, the lack of 
flexibility in the use of Federal funding 
has tied the hands of the State’s ad-
ministrators who would like to use the 
funding for early identification and 
other educational programs. The irony 
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is, if Wyoming were to operate their 
special education programs differently, 
and less effectively, they would enjoy 
much more flexibility with their fund-
ing. Right now in Wyoming, families of 
students with disabilities are moving 
from other States to enroll their chil-
dren in Wyoming schools because we 
have done so well at meeting their 
needs. Even though our programs are 
among the best in the region—and, I 
argue, among the best in the country— 
Wyoming is penalized for doing a good 
job just because we do it differently 
than Federal law suggests we do it. 

The phrase ‘‘one size fits all’’ has 
been used a lot in the Senate lately on 
the subject of education. But at the 
risk of abusing the term, this is a per-
fect example of a one-size-fits-all pro-
gram that does not fit Wyoming. If Wy-
oming were to pursue a less effective 
model of providing services to students 
with disabilities, the State could use 
more flexibility. Instead, because the 
State decided to use a system that 
places the needs of the students first, 
we are denied the same flexibility pro-
vided every other State. 

The legislation we are considering 
now would address this concern. It 
would allow States that are responsible 
for the largest share of non-Federal 
special education funding to enjoy 
more flexibility at the State level. It is 
important to note that this flexibility 
is only applied to educational programs 
so no State can drain funding away 
from its educational programs for 
other purposes. The funding has to be 
used in conjunction with State edu-
cational efforts. 

This is a critical piece of legislation, 
and one I feel strongly about retaining 
both in this legislation and the bill 
that is produced by the conference 
process. 

Those are the four main points of the 
actual legislation. That is legislation, 
again, that we unanimously supported 
out of the Health, Education, Labor 
and Pensions Committee—that is no 
small achievement. It is important we 
move forward in the process. That is 
what we are doing now. 

Of course, we are debating two 
amendments, the Harkin amendment 
and the Gregg amendment, which will 
each be voted on this afternoon. I will 
make a few comments in support of the 
Gregg amendment to fully fund the 
IDEA program. 

According to assumptions in the Sen-
ate budget resolution this body passed 
earlier this year, we will have in-
creased spending by 75 percent from 
2001 levels. The Gregg amendment 
builds on those increases and sets us on 
a path to reach full funding by 2011. 
That is a very realistic path, one that 
we can do, one that we can slightly ac-
celerate. It is not just a statement but 
something that can happen. 

I have heard colleagues comment 
that we can do anything with statis-
tics. That is a common perception. But 
if my colleagues would rather look at 
the real dollars, we spend more now on 

education than we ever have in this 
country at the Federal level. Right 
now, under the assumptions of the fis-
cal year 2005 budget, we will be at 20 
percent of the share of Federal special 
education. The Gregg amendment 
would take us to the 40-percent mark 
in 7 years. That is the mark we have in 
the original legislation. 

I have mentioned, again, that hap-
pened in 1966. We are at a higher level 
now than we have ever been. It is pret-
ty remarkable since it took over 30 
years to get to 20 percent, but most of 
the progress that has occurred has oc-
curred under this President in the past 
4 years. 

I want to make it clear, we are closer 
to full funding now than we ever have 
been in the history of this IDEA pro-
gram. To get there within 7 years is 
within reach, but we should not be con-
fused that mandatory spending is the 
right solution. I can hear the Members 
who made previous speeches saying: 
No, no, this is not mandatory. The way 
I read it, it is mandatory. But even if it 
were not mandatory, I am not aware of 
a program, particularly not this pro-
gram, where we reduced spending. 
Whatever level we take it to at this 
moment is where it will stay. Then we 
will fight to show we are more con-
cerned than anyone else in raising the 
revenues in the future. 

So we need to have a rational, real-
istic, and regular approach to raising 
the level of IDEA funding until we can 
come in compliance with the 40 percent 
that we promised. 

We have made significant progress in 
the past 4 years toward full funding 
under the current administration and 
congressional leadership. There is no 
reason to assume we will not continue 
to make significant progress in the 
near future. 

I want to mention again that under 
the previous President, during his 8 
years, we increased part B funding $1.4 
billion. Under this President, in 3 years 
we have increased it $3.7 billion. 

I have to point out, under the pre-
vious administration we were funding 
during a surplus. We were funding in 
period of growth, not a recession. We 
were not funding during a time of ter-
rorism. We were not funding during a 
time of war in Afghanistan. We were 
not funding during a time of war in 
Iraq. We were funding during a surplus, 
and we did not meet that 40-percent 
goal. 

Now, when we have severe budget 
constraints, there is a political state-
ment that says: Give it all to them. 
And then there is a balanced approach 
that Senator GREGG has that says: 
Let’s grow it and really get it done and 
quit making the political statements 
on it. 

We have an opportunity to advance 
IDEA and to advance the funding on it. 
I know we will take advantage of both. 

I yield the floor and reserve the re-
mainder of the time. 

The PRESIDING OFFICER (Mr. 
HAGEL). Who yields time? 

The Senator from Massachusetts. 
Mr. KENNEDY. Mr. President, how 

much time remains on each side? 
The PRESIDING OFFICER. The Sen-

ator from Massachusetts has 17 min-
utes 40 seconds remaining. 

Mr. KENNEDY. How much time is on 
the other side? 

The PRESIDING OFFICER. The 
other side has 25 minutes 15 seconds. 

Mr. KENNEDY. Mr. President, I yield 
7 minutes to the Senator from Iowa. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. HARKIN. Mr. President, I did not 
hear that. The Senator from Massachu-
setts yielded me? 

The PRESIDING OFFICER. The Sen-
ator from Iowa is yielded 7 minutes. 

Mr. HARKIN. I thank the Presiding 
Officer. I did not hear that. 

Mr. President, first, I would like to 
respond to my friend from New Hamp-
shire who was in the Chamber earlier, 
and maybe some others, who talked 
about the GOP record. He had a chart 
that said Republicans have done more 
any way you slice it, and then went on 
to say that President Bush is attacked 
for increasing spending by $1 billion a 
year. 

I want to address that with my friend 
from New Hampshire in the Chamber. I 
never attacked President Bush for this. 
I have not heard anyone on this side 
attack Republicans or President Bush 
for this. In the 30 years we have been 
discussing, amending, and fashioning 
disability policy in the Senate and the 
Congress, it has never been a partisan 
issue. It was not when we first did 
IDEA. It was not when we did the 
Americans with Disabilities Act. We 
may disagree on funding and stuff and 
how we do it, but I have never known 
it to be a partisan issue. I have pur-
posely not attacked the President, the 
Republicans, or anyone else for this. 
No one on our side has on this point, 
and we are not attacking anyone. 

So I refuse to look upon this as any 
kind of partisan issue. You can go back 
and look at who did what when, and all 
that, but what I want to focus on is the 
here and now. Where are we now? What 
did Congress promise? What kind of sit-
uation are we in? Let’s look at the fu-
ture. 

I am sorry somebody is trying to put 
this in a partisan framework. It has 
never been that way. It has always 
been a bipartisan issue. We ought to 
continue on that approach. Yes, we can 
disagree on whether or not it would be 
discretionary or mandatory, but not on 
a partisan basis. 

I want to talk also about the mix of 
mandatory and discretionary. There 
has been some talk that this is some 
kind of—I heard it said—‘‘weird mix’’ 
of mandatory and discretionary money. 
We have done that before. We have the 
childcare block grant. We have safe 
and stable families. We have some NIH 
funding. I have come up with this right 
now. There are probably a lot more 
programs for which we have both man-
datory and discretionary funding. 
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Also, my friend from New Hampshire 

said there is some kind of budget rule— 
I did not get this clear—that means our 
amendment would result in a reduction 
in discretionary spending. That is abso-
lutely not so. It is only so if you move 
money from discretionary to manda-
tory. 

That is not what we are doing. We 
are adding money over and above dis-
cretionary. So there is no cut in any 
discretionary funding. So what the 
Senator from New Hampshire says is 
just not so. 

I responded earlier to a question from 
Senator JEFFORDS that on the discre-
tionary side we have never cut funding 
for IDEA, and we are not going to do so 
in the future. 

Now, the Gregg amendment before us 
simply authorizes more money. But we 
have been doing that for 30 years—30 
years—and we are still only at 19 per-
cent of the 40 percent we had promised. 
The Gregg amendment does not change 
one thing. It does not change a thing— 
nothing. Kids, families, and schools 
will still be sold short. 

Now, if anyone wants to know what 
authorizations mean around here, I 
would just use a statement from the 
Senator from New Hampshire that he 
made last September on a Byrd amend-
ment. The Senator from New Hamp-
shire himself said: 

Now, let’s go to another issue, this concept 
that the authorized level has to be funded. 
This is a very unusual concept for Congress 
because for all intents and purposes Congress 
does not fund anything to the authorized 
level. 

The Senator then went on to say: Au-
thorizations simply are statements of 
intent, purpose, and good will. 

Well, that is exactly what the Gregg 
amendment is. It is a statement of in-
tent and good will, but it does not do 
anything. The Senator from New 
Hampshire himself said we do not fund 
to authorized levels. And that is all he 
has done, just raised the authorized 
level. It does not do one thing. If we 
want to meet our obligations and fulfill 
our promise, we have to adopt the 
Hagel and Harkin amendment to pro-
vide for mandatory funding. 

Mr. President, let’s get off all this 
talking about money and stuff and 
shifting it around. Listen to what Julie 
Reynolds said. She runs the Parent 
Training and Information Center in 
Iowa. She said to me that families and 
kids with disabilities are unfairly 
blamed for the shortfalls in schools. 
Parents are told not to ask for what 
the child needs because it costs too 
much. Parents are told their children 
with disabilities take away resources 
from other kids. 

Families with kids with disabilities 
are not to blame. If there is anyone to 
blame, it is us in Congress for shirking 
our responsibilities for 30 years and not 
meeting that 40-percent level. 

I am hopeful the Senate will step to 
the plate. I repeat, 2 years ago, this 
Senate unanimously—unanimously— 
adopted the same amendment that the 

Senator from Nebraska and I are offer-
ing today to provide for full mandatory 
funding up to that 40-percent level. 
Unanimously we adopted it. It was cut 
out in conference, and we were told we 
should come back when IDEA is reau-
thorized. Well, reauthorization is here. 
I hope the Senate will speak again with 
that same forceful voice. 

Mr. President, I yield the floor and 
reserve the time I may have. 

The PRESIDING OFFICER. Who 
seeks recognition? 

Mr. SUNUNU. Mr. President, I ask 
unanimous consent that I be allowed to 
yield myself time from the majority 
side. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from New Hampshire. 
Mr. SUNUNU. Mr. President, I rise in 

support of the Gregg amendment and 
in opposition to the Hagel-Harkin 
amendment. 

I begin by commending the leader-
ship of my State’s senior Senator, Mr. 
JUDD GREGG, on this issue. IDEA and 
special education funding is an issue 
that has been a hallmark of the leader-
ship provided by Senator GREGG in New 
Hampshire and across the country. 

In New Hampshire we still fund edu-
cation locally. That is one of the rea-
sons we have had historically such a 
strong school system. That means peo-
ple really understand the shortfalls, 
the problems associated with education 
funding. 

In New Hampshire people have recog-
nized we have not done our job as a 
Congress and as a nation in funding the 
original commitment made well over 20 
years ago to support IDEA and special 
education. 

Since 1996, we have made enormous 
steps forward, again, under the leader-
ship of Senator GREGG, Senator JEF-
FORDS, and others in this body, Con-
gressman CHARLES BASS in the House, 
working on the Budget Committee, 
where I was privileged to serve as well. 
We have increased funding $8.7 billion 
for IDEA since 1996, increased funding 
$4.7 billion since 2001. That is the kind 
of leadership on meeting a funding ob-
ligation that had not been seen in this 
Congress in 20 years under Democratic 
support. I think that, to use a phrase, 
is putting our collective money where 
our mouth is, recognizing that IDEA 
funding needs to be a priority for 
American education. 

The President’s leadership on this 
issue has been outstanding. Those on 
the other side of the aisle might not 
like to admit this, but it is hard to 
argue with the budgets that President 
Bush has sent up where IDEA funding 
is concerned. There have been historic 
increases year after year since Presi-
dent Bush took office, increases in 
commitments in funding for special 
education that put the prior adminis-
tration’s budget requests to shame. 
That needs to be recognized as well as 
part of the debate. 

We have a lot more work to do. Sen-
ator GREGG has outlined the need to 

continue these funding increases and, 
in the 2005 budget, that commitment is 
there, continuing the fight to meet our 
funding obligations. But putting the 
spending on autopilot, creating a new 
area of mandatory funding is not the 
solution. 

Even more to the point, to the Har-
kin amendment, this new idea where 
only the increases are mandatory is ef-
fectively a shell game, where current 
funding is left as discretionary, only 
the increases are mandatory. Under 
our current budget resolution and the 
2005 budget resolution, these manda-
tory funding increases would require a 
dollar-for-dollar cut in other discre-
tionary programs, of course, that are 
not specified in this legislation. That is 
simply wrong. 

Placing funding on autopilot rarely, 
if ever, is the answer to the problems 
that we wrestle with in Congress. Even 
more problematic, this amendment 
falls short on oversight. Throwing the 
funding on autopilot removes Congress 
from its oversight responsibility. Most 
everyone who has followed the debate 
on this program recognizes that more 
needs to be done to make sure the pro-
gram works better for those parents 
and children who are truly in need of 
the program’s benefits. 

Second, the Harkin amendment en-
ables Congress to avoid setting prior-
ities. That is simply wrong. It enables 
Congress to put the funding on auto-
pilot, this mandatory spending idea, 
and then not have to make sometimes 
very tough but important choices 
around funding priorities. I ask my col-
leagues on the other side whether they 
have ever voted for amendments that 
actually reallocate appropriations 
from other programs in the Depart-
ment of Education or anywhere else in 
the Labor-Education bill and put it 
into additional discretionary special 
education funding, much less offered 
such an amendment? It is not always 
an easy vote to take, but it is a vote 
that I have taken in the House to actu-
ally stand up and say: Given a current 
level of spending, whatever our budget 
is, I am willing to vote to take funding 
from one program and put it into spe-
cial education because we recognize 
that it is the most important funding 
priority we could have at the Federal 
level where education is concerned. I 
am willing to stand up and take that 
vote. 

I am anxious to see whether the au-
thors of this amendment bring other 
amendments to the Senate floor in the 
appropriations process that reallocate 
those funds. It is always easy to come 
to the Senate floor with an amendment 
that adds $2 billion or $3 billion or $4 
billion or $5 billion, increasing the def-
icit without regard. It is a lot tougher 
to come to the floor with an amend-
ment that moves funding from one area 
to another and show that we are will-
ing to set priorities and make some-
times difficult choices we are elected 
to make when we come to serve in the 
Senate. 
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I believe putting this spending on 

autopilot takes us away from that 
commitment to make tough choices 
and set priorities. That is why I will 
not support the Hagel-Harkin amend-
ment and will stand with Senator 
GREGG and the important work he is 
trying to do as chairman of our Edu-
cation and Health Committee. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Massachusetts. 
Mr. KENNEDY. Mr. President, I un-

derstand we have 10 minutes. 
The PRESIDING OFFICER. The Sen-

ator from Massachusetts has 10 min-
utes 30 seconds remaining. 

Mr. KENNEDY. Mr. President, I yield 
myself 4 1⁄2 minutes. 

I join with my friend and colleague, 
Senator HARKIN, in making sure that 
this body understands, and our friends 
all across the country, that this really 
isn’t a partisan issue. I, quite frankly, 
commend the fact that we had an in-
crease in IDEA funding, and I give trib-
ute to the Senator from New Hamp-
shire for that increase in funding. It is 
true that under President Clinton we 
had the expansion, moving toward 
smaller class size, afterschool pro-
grams. We had enhancement of teacher 
training and other kinds of factors in 
terms of the previous administration. 
But there is no question that there has 
been an increase in IDEA funding. We 
grant that. 

As Senator HARKIN has pointed out, 
the issue is what are we going to do in 
the future. This discussion is really at 
a rather significant time in our Amer-
ican history because next Monday we 
celebrate the 50th anniversary of 
Brown v. Board of Education, one of 
the most important judgments in 
terms of knocking down walls of dis-
crimination in our country, recog-
nizing that we were going to knock 
down the walls of discrimination on 
the basis of race. 

Now for 29 years we knock down the 
walls of discrimination on special 
needs children, but we still have not 
fulfilled the requirement and the op-
portunity that presents. That is what 
the Harkin amendment is all about. 

Pass the Harkin amendment and we 
meet that responsibility, and we meet 
that obligation in 6 years. That is what 
we do. 

I am going to vote for the Gregg 
amendment that says he will increase 
the authorization. I am for it. If that is 
what passes, I will be there with Sen-
ator HARKIN and with Senator HAGEL 
battling to get the increased appropria-
tions, but let’s do it right. Why have 
we held these families up? 

I have four books here, a foot and a 
half tall, with individual life stories 
that represent families and special 
needs children who are trying to make 
it in the United States. The question 
is, are we going to meet our responsi-
bility? We have from newspaper reports 
now that we are going to have a bonus 
of $100 billion this June, $100 billion 
more. The Harkin amendment says, 

let’s take $2.2 billion of that and com-
mit it to these families right here who 
are struggling and trying to make it 
every single day. 

Let me read from a typical letter, 
and it is replicated by the thousands. 
This is from Carla Leone of Arlington, 
MS: 

I have a 15-year-old son with Tourette Syn-
drome and associated disorders who is on an 
IEP, 

—an individual education program— 
as well as a daughter in ‘‘regular’’ education. 
I had to quit my job in order to obtain spe-
cial education services from the school dis-
trict for my son—it was a full-time, complex 
job. First, the school didn’t want to identify 
him as needing an IEP, then there was a sev-
eral-year battle over what services he need-
ed, and then once they agreed to services, 
there were a lot of problems with the school 
failing to provide the services (a common 
problem with implementation of IEPs). 

The basis for the problem is lack of fund-
ing, which pits regular education against 
special education, and gives the school major 
impetus from keeping the kids from being 
identified as needing special education . . . 
and most importantly fund this heretofore 
unfunded mandate. 

That could not be any more clear or 
compelling. We ought to not only think 
of the children but of their mothers 
and fathers. That is what this is about. 
Certainly, this is a question of priority. 
We in this country cannot afford to not 
meet what we committed. This body 
committed to this. The House of Rep-
resentatives committed to it. A pre-
vious administration committed to 
help those families all over the coun-
try. We are only reaching half of that 
commitment now. 

The Harkin amendment will make 
sure we meet our responsibilities to all 
of them. What could be a better oppor-
tunity, a better priority? Money isn’t 
everything, Mr. President, but it is an 
indication of a nation’s priorities. That 
is what we have the opportunity to 
have in the Senate. That is why I be-
lieve the Harkin amendment should be 
approved. 

I withhold the remainder of our time. 
Mr. SUNUNU. Mr. President, I yield 

the Senator from Virginia 6 minutes. 
Mr. WARNER. Mr. President, I ask 

unanimous consent that I may speak 
as in morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

PICTURES OF THE PRISONER ABUSE IN IRAQ 
Mr. WARNER. Mr. President, I wish 

to address my colleagues with regard 
to the pictures of prisoner abuse in 
Iraq which will be sent up by the De-
partment of Defense and will be avail-
able for all Members to review in room 
S–407 in 45 minutes. 

Bottom line, I urge all Senators to 
avail themselves of the opportunity to 
examine this body of evidence. While I 
have not seen it specifically, it has 
been described to me. It is, in my judg-
ment, another distasteful, nevertheless 
factual, part of this tragic incident re-
garding the allegations and the facts 
that document abuse by uniformed peo-
ple of the U.S. Armed Forces against 

Iraqi prisoners. At 2 p.m., I urge your 
attendance. 

I thank the leadership for their as-
sistance in this matter. Yesterday, I 
contacted Senator FRIST and suggested 
that he and I and Senator DASCHLE and 
Senator LEVIN sit down and make the 
arrangements regarding these photos, 
and those arrangements were con-
cluded late yesterday. The pictures will 
be brought up. They will remain in the 
custody at all times of the Department 
of Defense, and then they will be re-
turned to the Department at the con-
clusion of our meeting. 

Speaking just for myself, my guide-
lines as I look at these pictures are 
how I am obligated to address my con-
stituents and indeed share my views 
with colleagues. These are the guide-
posts I will follow. First, at the hearing 
of the Armed Services—the first hear-
ing on May 7—with Secretary Rumsfeld 
and the Chairman of the Joint Chiefs, 
as chairman, I was privileged to ask 
the first question. This is my question 
to General Myers: 

I would anticipate that you have consulted 
with your colleagues, not only the Joint 
Chiefs, but particularly in Central Com-
mand, and you are making, or have made, or 
will continue to make an assessment of the 
possible increase in risk to the men and 
women of the Armed Forces, the personal in-
crease in risk to them, and indeed their col-
leagues in the coalition forces, regarding the 
release of these photos, and this story con-
tinues to reflect very deeply on the thinking 
and actions of other people. 

We learned yesterday of the tragic 
event of the Berg family having lost 
that individual. You not only have to 
consider men and women in uniform, 
but that brave bunch of contractors 
who are taking a certain amount of 
risk to help rebuild the infrastructure 
in Iraq and to assist the men and 
women in the Armed Forces in car-
rying out their missions. 

General Myers replied very clearly: 
Absolutely, we will. And we should not un-

derestimate that impact. 

Further, he said: 
I think we have a lot of troops in Iraq right 

now, after talking to General Smith and oth-
ers, that are probably walking with—I mean, 
they’re involved in combat, but they’re 
walking with their head just a bit lower 
right now because they have to bear the 
brunt of what their colleagues up in Abu 
Ghraib did. 

That is straight talk. We have had 
good, straight talk from the Secretary 
of Defense and all the witnesses in the 
course of our hearings. I commend the 
Department of Defense, from the Presi-
dent on down, for the manner in which 
they are dealing with this situation. 
That is my principal statement. 

Second, we are a nation which oper-
ates on the rule of law. The Depart-
ment of the Army and the Department 
of Defense are bringing accountability 
to those who allegedly have per-
petrated these situations. That trial 
process must go forward in such a way 
that the release of these photos does 
not adversely impact or jeopardize 
their rights. It is for that reason that I 
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simply say to my colleagues that I 
think we have to be extremely cautious 
as we finish our work this afternoon, 
and then fulfill our obligation, in ver-
balizing—the pictures cannot be cop-
ied—our own interpretations and 
meaning of these photos, so as not to 
incite anger, in any way further, 
against our forces or others working in 
the cause of freedom. That is my view. 

Further, I think caution should be 
used so as not to jeopardize under the 
Uniform Code of Military Justice and 
such other laws—and others may be 
brought to bear in accountability—in 
any way to jeopardize those trials. This 
Nation is a nation of laws. We are a 
strong democracy. 

Secretary Rumsfeld, in his opening 
remarks, said: 

Mr. Chairman, I know you join me today in 
saying to the world, judge us by our actions, 
watch how Americans, watch how a democ-
racy deals with wrongdoing and with scandal 
and the pain of acknowledging and cor-
recting our mistakes and our own weak-
nesses. And then, after they have seen Amer-
ica in action, then ask those who teach re-
sentment and hatred of America if our be-
havior doesn’t give lie to the falsehood and 
the slander they speak about our people and 
about our way of life . . . Ask them if the 
willingness of Americans to acknowledge 
their own failures before humanity doesn’t 
light the world as surely as the great ideas 
and beliefs that made this nation a beacon of 
hope and liberty for all who strive to be free. 

The strength of America will be 
brought to bear as we address these 
problems in our military and go about 
handling this situation under the rule 
of law and holding those accountable. 
That shows the strength of a democ-
racy. I think that is very important. 

There is a Privacy Act which, in the 
minds of some lawyers, protects these 
pictures in a certain way from public 
disclosure. 

So I simply counsel Senators—to the 
extent the executive branch has a re-
sponsibility to deal with future dis-
tribution of these pictures—to err on 
the side of caution. I think it would 
not be wise at this time to publish 
them. I believe the time to publish 
such photos should be during the 
course of the trials when the prosecu-
tion has a right to bring out certain 
photographs, the defense has a right to 
go and bring out other photographs, so 
you will have a balance of interests as 
to the photographs that are made pub-
lic. Those trials will be public. At that 
time, no one could accuse the United 
States, for whatever reason, having re-
leased these photos earlier, of either 
jeopardizing the trial or trying to in-
fluence public opinion. Those proce-
dures would be in accordance with the 
procedures of the Uniform Code of Mili-
tary Justice. 

Sadness, I know, fills the heart of all 
Americans regarding this episode in 
the otherwise very proud history of our 
military. Going back more than 200 
years in our Republic, and looking for-
ward, today 99.99 percent of the men 
and women in uniform are carrying out 
their missions in accordance with our 

finest traditions. They are going into 
harm’s way, taking risks, and per-
forming their missions. We must think 
of them. That is very much on my 
mind, and I hope it is in the minds of 
others as we look at this. 

The Berg case has a specific reference 
to that heinous crime being committed 
to avenge the treatment of the pris-
oners in that prison. That is why I 
think further release at this time of 
these photographs, indeed, would put 
on another layer, but basically I don’t 
think it will contribute materially to a 
further understanding of this tragic 
problem, to the extent that it overrides 
the other concerns of the safety of our 
forces, the safety of the civilian 
backup infrastructure, and the need for 
these trials to go forward in such a 
manner that no one can contest the in-
tegrity of the Department of Defense 
and the Army as they proceed to ad-
dress this and hold those responsible 
accountable. 

Mr. President, I suggest that the re-
lease of this material, which is not be-
fore the Senate—I repeat, we do not 
have custody of the photos—be consid-
ered by the executive branch—and per-
haps wiser minds than I have a dif-
ferent perspective, but in the end, I 
counsel all caution as we verbalize our 
own views and understanding of these 
pictures, and as the executive branch 
moves forward with a decision regard-
ing release. 

I yield the floor. 
Mrs. CLINTON. Mr. President, I rise 

today in support of the Harkin-Hagel 
Amendment which will meet the fund-
ing promises in the Individuals with 
Disabilities in Education Act, IDEA. 

Almost three decades ago when Con-
gress passed IDEA, this legislative 
body understood the additional costs 
that would be associated with pro-
viding an appropriate education to 
children with disabilities. Congress 
agreed back then that this fiscal re-
sponsibility should not fall entirely on 
the States and local communities. It 
decided the Federal Government would 
pick up at least 40 percent of the total 
cost of educating these children. 

This promise was made nearly 30 
years ago. Yet Congress has never ful-
filled it. The Harkin-Hagel amend-
ment, which has strong bipartisan sup-
port, will right this wrong by ensuring 
the Federal Government provides its 
fair share of the cost to educate all 
children with disabilities. That is why 
I am proud to cosponsor it. 

The funds provided by this amend-
ment will ensure that every child with 
special needs receives a free, appro-
priate public education. Today, all over 
New York and the Nation, children 
with special needs are being short-
changed because schools are wrestling 
to fulfill the competing demands on 
their budgets. Deficits are rising and 
State budgets are shrinking. And the 
funds provided by these amendments 
are crucial to ensuring all children re-
ceive a world-class education. 

The Republican substitute for this 
amendment keeps funding for IDEA 

discretionary, which does not guar-
antee full funding. As we have seen 
with funding for No Child Left Behind, 
authorizations are an empty promise 
with this administration and the Re-
publicans in Congress in control. 

According to a report issued by the 
National Education Association last 
month, States and schools received 
only $18.6 billion of the $26.8 billion in 
Federal money authorized under the 
law during the last fiscal year. This 
amount falls significantly short of the 
total cost to implement No Child Left 
Behind, which, according to the NEA, 
will reach $41.8 billion this year. As one 
example of the high cost of NCLB, the 
Ohio Department of Education released 
a study last month estimating that the 
State will spend about $1.5 billion a 
year—more than twice as much as it 
now gets from the Federal Government 
to fund NCLB. And a recent Phi Delta 
Kappan article reported that public K– 
12 spending needs to rise by at least 20 
to 35 percent to meet the goals of 
NCLB—an increase of $85 to $150 billion 
a year. 

We cannot allow IDEA to continue on 
the same path as NCLB. Mandatory 
spending is the only way to ensure that 
Congress will actually fund the real 
costs associated with meeting these re-
quirements so that our children and 
their families do not shoulder this bur-
den. 

Now more than ever, our school dis-
tricts desperately need this support as 
they grapple with deep budget cuts and 
rising student enrollments. It is uncon-
scionable for Congress to stand by and 
continue to fail to meet its funding 
commitments while schools in New 
York and across the Nation are laying 
off teachers, cutting critical classes 
and eliminating academic services. 

Let me paint the picture of what is 
happening in school districts in some 
school districts in New York. 

The Buffalo School district, where 80 
percent of students come from families 
that are at or below the poverty index, 
is facing a $9.7 million cut in its edu-
cation budget. To balance its budget, 
the Buffalo School District has had to 
lay off approximately 700 school per-
sonnel, cut vital services to students, 
and close down 5 schools this year. 
These choices will ultimately lower the 
quality of education for all of the 44,000 
students enrolled in Buffalo schools, 
including the 9,266 students with dis-
abilities. 

However, this issue is not about 
budget cuts. It is about broken prom-
ises. 

The Harkin-Hagel amendment says 
simply—the Federal Government’s 
going to keep its word. It ensures that 
children with disabilities receive the 
programs and services they need to 
learn by providing the 40 percent of the 
cost that was promised back in 1973. 

These funds mean children with spe-
cial needs will achieve at higher levels 
and transition into the workforce as 
productive citizens. It guarantees the 
resources to recruit qualified per-
sonnel, provide teacher training and 
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ongoing professional development and 
provide supplementary services to ef-
fectively educate these children. 
Schools need actual resources to pro-
vide these services, not empty prom-
ises. 

Before the passage of IDEA, children 
with disabilities received woefully in-
adequate schooling or no schooling at 
all. Each year Congress fails to live up 
to its commitment to adequately in-
vest in IDEA our schools fall further 
behind in meeting their special edu-
cation costs and our parents of chil-
dren with disabilities have to fight 
harder to ensure their children receive 
appropriate educational services. 

Children with special needs and their 
families should not have to shoulder 
this burden. We must do better by our 
children and their parents. I therefore 
urge my colleagues to vote yes on the 
Harkin-Hagel amendment. 

Ms. COLLINS. Mr. President, I am 
pleased to be a cosponsor of the Har-
kin-Hagel amendment to fully fund the 
Federal share of the individuals with 
Disabilities Education Act. This pro-
posal is long overdue and will help 
every school district in Maine. 

IDEA is based on two fundamental 
principles: First, that all disabled chil-
dren are entitled to a free and appro-
priate public education; and, second, to 
the maximum extent possible, these 
children should be educated alongside 
their nondisabled peers. 

To help States achieve these prin-
ciples, in 1975 Congress authorized 
funding at 40 percent of the average per 
pupil expenditure. Unfortunately, this 
funding level has never been realized, 
leaving States with insufficient re-
sources and jeopardizing the achieve-
ment of IDEA’s worthy goals. 

In 1996, the year I was first elected to 
the Senate, the Federal Government 
provided only $2.3 billion for IDEA 
funding, about 7 percent of the prom-
ised level. Through our efforts in the 
Senate, IDEA funding has steadily 
climbed, reaching nearly $10.1 billion 
in fiscal year 2004, an increase of more 
than 300 percent. Despite this consider-
able progress, current IDEA funding 
still represents only half of the original 
40 percent promised by Congress. This 
is an unfunded mandate that affects 
every State in the Nation. 

Over the years, this shortfall in IDEA 
funding has placed a tremendous finan-
cial strain on communities in pro-
viding these services, and in particular, 
on small rural towns, such as those in 
Maine. According to recent CRS esti-
mates, if IDEA were fully funded, 
Maine would receive approximately 
$104 million in part B funding, an in-
crease of approximately $56 million 
over current levels. 

While the shortfalls affecting Maine 
and other States are startling, they 
fail to convey the crushing financial 
blow which can result to a small com-
munity when a medically fragile, high- 
cost child with special needs locates 
there. 

In these cases, school systems are 
often forced to cut back in services to 

all children in an attempt to meet 
their legal obligations. Unfortunately, 
this can result in resentment of these 
special needs children by members of 
their own community. 

During my time in the Senate, I have 
consistently supported efforts to fully 
fund IDEA. In 2001, during Senate con-
sideration of No Child Left Behind, I 
was pleased to join Senators HAGEL and 
HARKIN in sponsoring another amend-
ment to fully fund IDEA. Although the 
amendment passed the Senate, unfor-
tunately, it was removed during con-
ference with the House. 

After over 2 years of work, we now 
have before us a bill to reauthorize 
IDEA. S. 1248 has strong bipartisan 
support and reflects a bipartisan com-
mitment to make the improvements 
necessary to ensure better educational 
services for disabled students. 

For example, it contains modifica-
tions designed to improve parental in-
volvement, to resolve conflicts more 
effectively and without litigation, and 
to reduce unnecessary paperwork. With 
these reforms in place, it is time for 
Congress to step up and meet its fund-
ing obligations under IDEA. 

Our amendment would provide cru-
cial resources necessary to support 
communities and special education 
students throughout the country. Spe-
cifically, it would provide mandatory 
funding increases of $2.2 billion each 
year for the next 6 years to reach full 
funding by 2010, and then maintain full 
funding in subsequent years. 

I urge my colleagues to join us in 
support of this amendment. Let’s make 
this the year where we finally make 
good on the promise to fully fund 
IDEA. 

The PRESIDING OFFICER. Who 
yields time? 

The Senator from Massachusetts. 
Mr. KENNEDY. How much time do I 

have remaining? 
The PRESIDING OFFICER. The Sen-

ator from Massachusetts has 51⁄2 min-
utes remaining, and the other side has 
91⁄2 minutes remaining. 

The Senator from New Hampshire. 
Mr. GREGG. Mr. President, I pre-

sume the Senator from Iowa wants to 
close. 

Mr. HARKIN. Yes. 
Mr. GREGG. I have no problem with 

that. 
We have talked a lot about, and I 

think debated rather extensively, the 
issue of what the proper way to fund 
this bill is. Again, I think our track 
record on funding is strong and reflects 
a very deep and aggressive commit-
ment to getting the money that is nec-
essary to address special needs chil-
dren. 

While we are discussing this bill and 
there is some attention on the bill, I 
did want to, however, mention—and I 
know we are going to discuss it later 
on—this commitment in this bill. 
There are a couple of items which are 
very important. The first is the com-
mitment to go to basically an account-
ability system which looks at what a 

student learns versus what the proce-
dure may have been to teach them. 
Rather than checking inputs, we are 
interested in outputs. We are inter-
ested in whether a special needs child 
is actually improving their academic 
ability. 

This bill changes the focus of how we 
view the plans that are developed for 
children. It eliminates the very burden-
some and unreasonable 813 procedural 
checklist that States have to follow in 
order to be deemed in compliance with 
IDEA. This type of checklist, in our 
opinion, was excessive bureaucracy and 
counterproductive to the basic goal, 
which is to get a child in the classroom 
and teach them to the fullness of their 
capabilities. So I think it makes sig-
nificant progress in that area. 

It also addresses a number of other 
issues, but specifically the overidenti-
fication of children into special needs. 
This is a real problem, excessive coding 
of children. It is especially a problem 
in minority communities where quite 
often children simply get coded be-
cause they do not have the skills when 
they get to school to be competitive 
with their peers and make a presen-
tation on an IQ test which is adequate. 
This bill takes the IQ test and deem-
phasizes it as a way for coding these 
children and rather allows a variety of 
different proposals which came out of 
an extensive study in this area, the 
Commission on Excellence in Special 
Education, to be used for the purposes 
of deciding whether a child should be 
moved into the special education clas-
sification. 

It is critical that we get control over 
this coding area because in some school 
systems upwards of 30 percent of the 
kids are being coded, and this is clearly 
inappropriate. It means the resources 
which should be focused on the chil-
dren who really need assistance are 
being spread to a lot of kids who maybe 
are being coded because it is the easi-
est way to handle them and to move 
them through the system, not nec-
essarily for their benefit but for the 
benefit of the administration of the 
school system. So we have tried to ad-
dress that issue. 

I happen to see that specific issue of 
overcoding as probably being the big-
gest problem we have in the whole 
structure of special education because 
not only does it mean that resources 
are spread too thin, but equally impor-
tant, it means kids end up being stig-
matized unfortunately early on with a 
special education status which affects 
their educational experience for the 
rest of their schooling, and that is not 
good for them if they did not need that 
sort of assistance. 

Thirdly, it basically continues to 
move the goalpost. It is virtually im-
possible for us to get the full funding if 
every time we start to move toward 
full funding the goalposts of what full 
funding means get moved down the 
field further. That is what happens 
when there is this excessive coding. 

So it has a debilitating effect not 
only relative to the child’s experience 
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but also on the ability of the school 
system to get the funds where they 
need to be and also on the basis of how 
we are going to get enough funds into 
the school systems to meet our com-
mitments. So this is a big issue. I 
think it is one that we have tried to 
address. We obviously have not solved 
the problem, but we have at least 
moved down the road toward address-
ing the issue in a constructive and bi-
partisan way in this bill. 

So with those two points being made, 
I will reserve the remainder of my time 
and turn to the Senator from Iowa to 
close. If the Senator from Iowa is the 
last speaker, we will simply run the 
clock until we get to the time for the 
vote. 

Mr. KENNEDY. I yield the remaining 
time to the Senator from Iowa. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. HARKIN. I thank Senator GREGG 
for his generosity in letting me close 
the debate. I also thank the Senator 
from New Hampshire and the Senator 
from Massachusetts for putting to-
gether a good bill. This is a good bill, 
except for the funding. There is a lot of 
good in this bill, and the Senator from 
New Hampshire and the Senator from 
Massachusetts have worked together, 
as we all have, to come together with a 
nonpartisan approach. 

As I have said, this is the way we 
ought to deal with disability issues. We 
have in our long history, and we have 
continued that again in this bill, too. 

When this Congress passed the Amer-
icans with Disabilities Act 14 years 
ago, we stated four goals. For people 
with disabilities we wanted equal op-
portunity, full participation, inde-
pendent living, and economic self-suffi-
ciency. Those were basically the same 
goals of the Individuals with Disabil-
ities Education Act. We now see people 
working more in our society, people 
with disabilities being employed on 
jobs, but the basis of it all is education. 
That is where it starts. 

If families with kids with disabilities 
are not getting the supportive services 
and the kind of teacher training that is 
needed to be able to teach kids with 
disabilities, if they do not have the ma-
terials, say, in Braille for kids who are 
blind, or interpreters for kids who are 
deaf, or if they do not have some men-
tal health providers who can help kids 
who have perhaps mental problems in 
school, then all of the promises of the 
Americans with Disabilities Act is for 
naught because these kids will not get 
the education they need that will give 
them equal opportunity, full participa-
tion, independent living, and economic 
self-sufficiency. 

The occupant of the Chair, my col-
league and cosponsor of this amend-
ment, Senator HAGEL, stated in his 
comments earlier about this being an 
unfunded mandate. This is one of the 
largest unfunded mandates that we 
have in our country. We hear about it 
all the time from the schools, from the 
parents, from the school boards. We 

have mandated that they must provide 
these services and then we said we are 
going to provide up to 40 percent. That 
was 30 years ago, and we are only at 19 
percent. 

So we have to ask ourselves about 
our priorities. This is an unfunded 
mandate. We made a promise; we have 
not kept the promise. Some say but the 
Harkin-Hagel amendment will add to 
the deficit. Well, it will add $2 billion 
on a budget next year of $2.3 trillion— 
less than one-tenth of 1 percent. When 
one looks at the whole national debt of 
$8 trillion, we are talking about a min-
uscule amount. For that minuscule 
amount, it means kids will get the 
services they need. 

It means we will have more Danny 
Pfiffers, the young man I knew in Iowa 
who went to school, who was 
mainstreamed, the manager of his foot-
ball team, acted in a school play. 
Danny suffered from Downs Syndrome. 
He got out of school. He got a job. He 
lived by himself. He was a taxpayer. 
This is what we want. It saves our soci-
ety countless dollars in the long run, 
but even more important than that it 
enriches Danny Pfiffer’s life, and it will 
enrich more kids’ lives. 

We have waited too long to make 
good on our promise. Now is the time 
to do it. It has to do with priorities. It 
has to do with integration. It has to do 
with all of us living together, sharing 
and caring about one another. We are 
all better off as a society when kids 
with disabilities are educated and 
mainstreamed in our public schools. 

Lastly, the Gregg amendment will be 
the first vote. I do not see anything 
wrong with the Gregg amendment. It is 
authorization as a statement of intent, 
purpose, and goodwill. To quote my 
friend from New Hampshire who used 
the words to describe authorization 
last year, there is nothing wrong with 
it. 

The Senator from New Hampshire is 
authorizing more money. That is fine, 
but it does not add one nickel to this 
unfunded mandate. 

So the Gregg amendment is fine as a 
statement of purpose and good will and 
intention, but statements of purpose 
and intention and good will do not get 
the funds out to meet our obligation. 

We said 30 years ago we would pro-
vide up to 40 percent. We are at 19 per-
cent. This is the vote that will say to 
the families of kids with disabilities, 
we are going to meet our commitments 
and fund this unfunded mandate. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

Mr. GREGG. I ask unanimous con-
sent that we now proceed to a vote. I 
ask for the yeas and nays, and we will 
yield back the remainder of our time. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

Mr. HARKIN. Mr. President, I ask 
unanimous consent to add Senator 
PRYOR as a cosponsor. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Is there a sufficient second? There is 
a sufficient second. 

Mr. KENNEDY. Could we ask consent 
that be for both of the amendments? 

The PRESIDING OFFICER. Is there 
objection pertaining to the yeas and 
nays on both? 

Mr. GREGG. I intend to make a point 
of order on the second amendment. 
That will not be of prejudice to us? 

The PRESIDING OFFICER. It will 
not be prejudicial. Without objection, 
it is so ordered. 

The question is on agreeing to the 
amendment No. 3145. The yeas and nays 
have been ordered. The clerk will call 
the roll. 

The legislative clerk called the roll. 
Mr. MCCONNELL. I announce that 

the Senator from Pennsylvania (Mr. 
SANTORUM) is necessarily absent. 

Mr. REID. I announce that the Sen-
ator from South Carolina (Mr. HOL-
LINGS) and the Senator from Massachu-
setts (Mr. KERRY) are necessarily ab-
sent. 

The PRESIDING OFFICER (Mr. 
SUNUNU). Are there any other Senators 
in the Chamber desiring to vote? 

The result was announced—yeas 96, 
nays 1, as follows: 

[Rollcall Vote No. 92 Leg.] 
YEAS—96 

Akaka 
Alexander 
Allard 
Allen 
Baucus 
Bayh 
Bennett 
Biden 
Bingaman 
Bond 
Boxer 
Breaux 
Brownback 
Bunning 
Burns 
Byrd 
Campbell 
Cantwell 
Carper 
Chafee 
Chambliss 
Clinton 
Cochran 
Coleman 
Collins 
Conrad 
Cornyn 
Corzine 
Craig 
Crapo 
Daschle 
Dayton 

DeWine 
Dodd 
Dole 
Domenici 
Dorgan 
Durbin 
Edwards 
Ensign 
Enzi 
Feingold 
Feinstein 
Fitzgerald 
Frist 
Graham (FL) 
Graham (SC) 
Grassley 
Gregg 
Hagel 
Harkin 
Hatch 
Hutchison 
Inhofe 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kohl 
Kyl 
Landrieu 
Lautenberg 
Leahy 
Levin 

Lieberman 
Lincoln 
Lott 
Lugar 
McCain 
McConnell 
Mikulski 
Miller 
Murkowski 
Murray 
Nelson (FL) 
Nelson (NE) 
Pryor 
Reed 
Reid 
Roberts 
Rockefeller 
Sarbanes 
Schumer 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stabenow 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 
Wyden 

NAYS—1 

Nickles 

NOT VOTING—3 

Hollings Kerry Santorum 

The amendment (No. 3145) was agreed 
to. 

Mr. KENNEDY. I move to reconsider 
the vote. 

Mr. GREGG. I move to lay that mo-
tion on the table. 

The motion to lay on the table was 
agreed to. 

AMENDMENT NO. 3144 
The PRESIDING OFFICER. Under 

the previous order, there will now be 2 
minutes equally divided prior to a vote 
on the Harkin amendment, on which 
the yeas and nays have been ordered. 

The Senator from Iowa. 
Mr. HARKIN. Mr. President, we just 

voted—I did, and so many of us—to say 
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we want to get more money into spe-
cial education. That is what the Gregg 
amendment says, that we want to in-
crease authorizations. 

Right now, under present law, we can 
do whatever we want because it au-
thorizes such sums as necessary. The 
Senator from New Hampshire put in 
there specific amounts, but it does not 
add one nickel to special education. 

The next amendment, the Hagel and 
Harkin amendment, does that. It adds 
real money in mandatory spending, $2.2 
billion a year for 6 years to get to that 
40-percent level we promised 30 years 
ago. 

This is one of the biggest unfunded 
mandates we have in our country. It is 
time that Congress lives up to the 
promise we made 30 years ago to help 
fund special education. 

I ask for an aye vote on the Harkin- 
Hagel amendment. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

Mr. GREGG. Mr. President, this Con-
gress and this President have an excep-
tional track record on increasing fund-
ing for special education—over $1 bil-
lion a year, on a cumulative basis. 

The issue of how you fund special 
education is a priority, and we have 
shown a commitment to that priority. 
It should be done within the context of 
setting priorities. Putting it into a 
mandatory account would take it out 
of the ability of this Congress to have 
the priority-setting process which is 
appropriate. 

Furthermore, the way this amend-
ment is structured, it might actually 
end up leading to a cut in discretionary 
funding in the special education ac-
counts because of the uniqueness of our 
budget rules. 

But, in any event, I make a point of 
order against the amendment. The 
pending amendment No. 3144, offered 
by the Senator from Iowa, increases di-
rect spending in excess of the alloca-
tion to the HELP Committee under the 
most recently adopted budget resolu-
tion, H. Con. Res. 91, the concurrent 
resolution on the budget for fiscal year 
2004. Therefore, I raise a point of order 
against the amendment pursuant to 
section 302(f) of the Budget Act. 

The PRESIDING OFFICER. A point 
of order is made. 

The Senator from Iowa. 
Mr. HARKIN. Mr. President, I move 

to waive the relevant portions of the 
Budget Act to permit the consideration 
of my amendment, and I ask for the 
yeas and nays. 

The PRESIDING OFFICER. The yeas 
and nays have been requested. 

Is there a sufficient second? 
There appears to be a sufficient sec-

ond. 
The question is on agreeing to the 

motion. 
The clerk will call the roll. 
The assistant legislative clerk called 

the roll. 
Mr. MCCONNELL. I announce that 

the Senator from Pennsylvania (Mr. 
SANTORUM) is necessarily absent. 

Mr. REID. I announce that the Sen-
ator from South Carolina (Mr. HOL-
LINGS) and the Senator from Massachu-
setts (Mr. KERRY) are necessarily ab-
sent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The yeas and nays resulted—yeas 56, 
nays 41, as follows: 

[Rollcall Vote No. 93 Leg.] 

YEAS—56 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carper 
Chafee 
Clinton 
Coleman 
Collins 
Conrad 
Corzine 
Daschle 
Dayton 
Dodd 

Dorgan 
Durbin 
Edwards 
Feingold 
Feinstein 
Graham (FL) 
Hagel 
Harkin 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Lincoln 

McCain 
Mikulski 
Murkowski 
Murray 
Nelson (FL) 
Nelson (NE) 
Pryor 
Reed 
Reid 
Roberts 
Rockefeller 
Sarbanes 
Schumer 
Snowe 
Specter 
Stabenow 
Warner 
Wyden 

NAYS—41 

Alexander 
Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Chambliss 
Cochran 
Cornyn 
Craig 
Crapo 

DeWine 
Dole 
Domenici 
Ensign 
Enzi 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Gregg 
Hatch 
Hutchison 
Inhofe 
Kyl 

Lott 
Lugar 
McConnell 
Miller 
Nickles 
Sessions 
Shelby 
Smith 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 

NOT VOTING—3 

Hollings Kerry Santorum 

The PRESIDING OFFICER. On this 
vote, the yeas are 56, the nays are 41. 
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the 
affirmative, the motion is rejected. 

The point of order is sustained and 
the amendment falls. 

Mr. GREGG. Mr. President, I move to 
reconsider the vote. 

Mr. KENNEDY. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

AMENDMENT NO. 3146 

Mrs. CLINTON. Mr. President, I have 
an amendment at the desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from New York [Mrs. CLIN-
TON] proposes an amendment numbered 3146. 

Mrs. CLINTON. Mr. President, I ask 
unanimous consent that further read-
ing of the amendment be dispensed 
with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To require the Department of Edu-

cation to participate in the long-term 
child development study authorized under 
the Children’s Health Act of 2000) 

At the end of the bill, add the following: 

TITLE V—MISCELLANEOUS 
SEC. 501. AMENDMENT TO CHILDREN’S HEALTH 

ACT OF 2000. 
Section 1004 of the Children’s Health Act of 

2000 (42 U.S.C. 285g note) is amended— 
(1) in subsection (b), by striking ‘‘Agency’’ 

and inserting ‘‘Agency, and the Department 
of Education’’; and 

(2) in subsection (c)— 
(A) in paragraph (2), by striking ‘‘and’’ 

after the semicolon; 
(B) in paragraph (3), by striking the period 

at the end and inserting ‘‘; and’’; and 
(C) by adding at the end the following: 
‘‘(4) be conducted in compliance with sec-

tion 444 of the General Education Provisions 
Act (20 U.S.C. 1232g), including the require-
ment of prior parental consent for the disclo-
sure of any education records, except with-
out the use of authority or exceptions grant-
ed to authorized representatives of the Sec-
retary of Education for the evaluation of 
Federally-supported education programs or 
in connection with the enforcement of the 
Federal legal requirements that relate to 
such programs.’’. 

Mrs. CLINTON. Mr. President, I rise 
in support of my amendment to the In-
dividuals with Disabilities Education 
Act that is being considered today. Be-
fore I get into the amendment, I thank 
the chairman and the ranking member 
of the committee, Senators GREGG and 
Kennedy, for all their hard work in 
bringing this bill to the floor. It has 
been a long and, at times, I know a te-
dious process. 

The issues inherent in this bill are 
complicated, and I respect the strong 
effort of both Senators GREGG and KEN-
NEDY to work together in a bipartisan 
fashion to move the process forward. I 
also thank their two key staff mem-
bers, Connie Garner for Senator KEN-
NEDY and Annie White for Senator 
GREGG, because they have worked ex-
traordinarily hard and diligently to en-
sure that this legislation, which affects 
millions of children with disabilities, 
will be reauthorized and will improve 
the lives of so many of these children 
and their families. 

I also thank Senators GREGG and 
KENNEDY for being supportive of this 
amendment. 

My amendment is very simple and 
straightforward but I think very im-
portant. It proposes to make the De-
partment of Education a key partner in 
the development and execution of the 
National Children’s Study. 

The National Children’s Study will 
be the most important study of chil-
dren with disabilities ever undertaken. 
It will provide a comprehensive exam-
ination of the effects of environmental 
influences, as well as many other fac-
tors affecting growth and development, 
from birth until age 21. The over-
arching goal of this study is to give us 
information to enable us to improve 
the health and well-being of our chil-
dren and, in particular, what more can 
be done to prevent, treat, ameliorate, 
and cure disabilities. 

The National Children’s Study was 
authorized by the Children’s Health 
Act of 2000. All of the key Federal de-
partments with jurisdiction over chil-
dren’s health and welfare, including 
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the National Institute of Child Health 
and Human Development, the National 
Institute of Environmental Health 
Sciences, the Centers for Disease Con-
trol and Prevention, and the Environ-
mental Protection Agency, are spon-
sors and partners in the completion of 
this critical study. 

It is absolutely essential that these 
agencies work together, but missing 
from the list is the Department of Edu-
cation. Despite the fact that children 
in our country spend 6 to 8 hours or 
more in school, the Department of Edu-
cation is not one of the agencies explic-
itly included as a participant in the na-
tional children’s study. 

I believe this study has the potential 
to provide significant value, but it will 
be missing a critical source of informa-
tion if the Department of Education is 
not a full partner. 

Two studies that I would remind my 
colleagues of, that are similar to what 
we are attempting to do with this na-
tional children’s study, is the Fra-
mingham study that followed a number 
of people in Framingham, MA, for a 
very long period of time. From that, we 
learned all kinds of information about 
heart attacks, cancers, and other fac-
tors that affect our health. Similarly 
the nurses study which followed sev-
eral thousand nurses gave us other use-
ful information. 

So now we are trying to provide this 
information, based on very well run 
studies, to not only parents but practi-
tioners, public officials, and others. 

The participation of the Department 
of Education will ensure that school 
records can be, with appropriate per-
mission, incorporated into the findings. 
Why is that important? Because only 
schools have information about chil-
dren’s educational outcomes, about 
special education classifications and 
the special services that children are 
receiving. Without this critical piece of 
information, the study would be incom-
plete. 

The Department also needs to be a 
key player in order to get in on the 
ground floor of the planning for this 
study. We need to make sure that the 
educational component is considered 
from the very beginning. 

It is also possible, through this 
amendment and the inclusion of the 
Department of Education, to compare 
how different States and schools clas-
sify children with disabilities. Cur-
rently, every State has a different 
standard for how they classify children 
with disabilities. That makes it very 
difficult, if not impossible, for re-
searchers and advocates to compare 
data on children with disabilities 
across State lines. It is also very frus-
trating for parents who may live in one 
State where their child is classified as 
special education and eligible for serv-
ices but because of a job change or 
other reason for a move, they move to 
another State where that is no longer 
the case. 

If the national children’s study were 
to collect data directly from schools on 

children’s disabilities and how they are 
classified, we would have valuable in-
formation that I think would be very 
informative for our States and local 
school districts, as well as parents and 
others. 

In addition to all of these reasons, 
the participation of the Department of 
Education will help us better under-
stand how environmental factors are 
associated with the development of dis-
abilities in childhood. 

Every single day children are exposed 
to environmental hazards. They are ex-
posed in their homes, neighborhoods, 
communities, and even in their 
schools. It is important that we begin 
to understand how to figure out what it 
is that we need to prevent in order to 
deal with the increasing numbers of 
children classified as in need of special 
education. 

I want to thank a number of groups 
that have supported this amendment, 
including the Council for Exceptional 
Children, and Easter Seals, the Na-
tional Education Association, the Par-
ents Support Network of New York, the 
Children and Adults with Attention 
Deficit/Hyperactivity Disorder, Na-
tional Arc, the Council for Occupa-
tional Therapists, the Learning Dis-
abilities Association of America, and 
the Consortium for Citizens with Dis-
abilities, which is a national disability 
organization that is a coalition of 100 
groups. 

I ask unanimous consent that the 
letters of support on behalf of this 
amendment be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

THE AMERICAN OCCUPATIONAL 
THERAPY ASSOCIATION, INC., 

Bethesda, MD, April 22, 2004. 
Hon. HILLARY RODHAM CLINTON, 
U.S. Senate, Russell Senate Office Building, 

Washington, DC. 
DEAR SENATOR CLINTON: the American Oc-

cupational Therapy Association (AOTA) is 
writing in support of your amendment to S. 
1248 that would expand the federal agency 
participants in the National Children’s 
Study. Authorized by the Children’s Health 
Act of 2000 (Pub. L. 106–310), this longitudinal 
study will investigate the effects of environ-
mental influences on the health and develop-
ment of children. Your amendment would 
add the U.S. Department of Education as a 
participating agency in the study. 

AOTA agrees that there is a need for a long 
term comprehensive examination of chil-
dren’s health, development and well-being. 
Occupational therapists have long recog-
nized the influence of the environmental 
context on children’s ability to participate 
in everyday activities, or occupations, at 
school, at home and in the community. In 
fact, this is one of the hallmarks of occupa-
tional therapy. 

AOTA believes with you that the study 
should include relevant data about children’s 
learning and educational experiences and 
how that learning is affected by environ-
mental factors. Without including education 
and educational outcomes in the comprehen-
sive study, children’s ‘‘development’’ cannot 
be fully and completely assessed. The addi-
tion of the Department of Education and its 
various areas of expertise will enable the 
study to develop a more accurate view of the 

child and provide for the inclusion of valu-
able school-based data that is already avail-
able from our Nation’s schools. 

Thank you for introducing this important 
modification to the National Children’s 
Study. Please do not hesitate to let us know 
if we can provide any additional assistance. 

Sincerely, 
CHRISTINA METZLER, 

Director, Federal Affairs Department. 

COUNCIL FOR EXCEPTIONAL CHILDREN, 
Arlington, VA, May 11, 2004. 

Hon. HILLARY RODHAM CLINTON, 
U.S. Senate, Russell Senate Office Building, 

Room 476, Washington, DC. 
DEAR SENATOR CLINTON: The Council for 

Exceptional Children (CEC) is the largest 
professional organization of teachers, admin-
istrators, parents, and others concerned with 
the education of children with disabilities, 
giftedness, or both. CEC supports your 
amendment to S. 1248, the Individuals with 
Disabilities Education Act to include the De-
partment of Education as one of the partici-
pants in the National Children’s Study. As 
you know, the Children’s Health Act of 2000 
(Pub. L. 106–310) authorized the study of en-
vironmental influences on the health and de-
velopment of children. 

The National Children’s Study will provide 
the most comprehensive examination to date 
of the effects of environmental influences on 
the health and development of children, from 
birth until age 21, across the United States. 
The overarching goal of the study is to im-
prove the health and well-being of all chil-
dren, although children with disabilities will 
be a special focus of the investigation. The 
National Children’s Study will be one of, if 
not the, richest resources for answering 
questions related to children with disabil-
ities’ health and development and will form 
the basis of child health guidance, interven-
tions, and policy for generations to come. 
Yet schools, where children spend more time 
than any place other than their homes, are 
not integrated into this investigation. It is 
important that the Department of Education 
participate in this study. CEC recommends 
that assurances be in place that provide for 
sufficient resources for the Department of 
Education to participate in the study. 

Thank you for championing this important 
addition to the National Children’s Study. 
For more information, please contact me at 
debz@cec.sped.org; 703–264–9406 or Dan Blair, 
Senior Director for Public Policy at 
danb@cec.sped.org; 703–264–9403. 

Sincerely, 
DEBORAH A. ZIEGLER, 

Associate Executive Director, 
Policy and Communication Services. 

COALITION FOR EQUITY 
IN SPECIAL EDUCATION, 

Washington, DC, May 10, 2004. 
Members of the U.S. Senate: 

DEAR SENATOR: We write to you on behalf 
of our coalition of private and religious 
school-affiliated organizations to urge mem-
bers of the Senate to support S. 1248—the re-
authorization of the Individuals with Dis-
abilities Education Act (IDEA) as it is con-
sidered on the floor this week. Because IDEA 
impacts elementary and secondary schools, 
completing work on it is essential to ensure 
implementation in the next school year. 

All schools that serve learning disabled 
and other children with disabilities have a 
strong stake in the reauthorization of IDEA 
and we are very pleased that we have worked 
with Senators of both political parties to 
strengthen IDEA to better meet the special 
education needs of children enrolled by their 
parents in our schools. While issues of impor-
tance to our communities still exist, we are 
most eager to have Congress complete action 
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on this legislation so that it may be signed 
by the President and its benefit to our com-
munities implemented in the next school 
year. Thus, we urge you to support S. 1248’s 
final passage as well as the appointment of 
conferees and the immediate convening of a 
conference committee. 

As you are aware, a unanimous consent 
agreement limiting the number of amend-
ments to be offered on S. 1248 has already 
been entered into. We hope you will take this 
major step toward better serving America’s 
special needs children this year. Many 
thanks for all of your work on behalf of 
America’s children, including children at-
tending private and religious schools. 

REV. WILLIAM F. DAVIS, 
OSFS, 
Deputy Secretary for 

Schools, U.S. Con-
ference of Catholic 
Bishops. 

NATHAN DIAMENT, 
Director, Institute for 

Public Affairs, 
Union of Orthodox 
Jewish Congrega-
tions. 

APRIL 7, 2004. 
Hon. HILLARY RODHAM CLINTON, 
U.S. Senate, Russell Senate Office Building, 

Washington, DC. 
DEAR SENATOR CLINTON: Children & Adults 

with Attention-Deficit/Hyperactivity Dis-
order (CHADD) is writing to support your ef-
forts to provide an amendment to the Indi-
viduals with Diabetes Education Act (IDEA) 
that will expand the participants in the Na-
tional Children’s Study. The Children’s 
Health Act of 2000 (Pub. L. 106–310) author-
ized the study of environmental influences 
on the health and development of children. 
The Amendment would add the U.S. Depart-
ment of Education as one of the partici-
pating organizations in the study. CHADD 
supports this amendment. 

CHADD is intimately involved in the area 
of the relationship of children’s health and 
their educational outcomes. The Centers for 
Disease Control and Prevention (CDC) funded 
CHADD’s National Resource Center on AD/ 
HD that was established to both be the na-
tional clearinghouse for science-based infor-
mation on AD/HD and encourage and dis-
seminate research on AD/HD’s prevalence 
and treatment. The linkage between health 
and learning is of paramount importance to 
both this aspect of our mission and most 
other aspects as well. A May 2002 CDC Study 
(CDC Vital and Health Statistics) docu-
mented that over 50 percent of the children 
with AD/HD had a co-occurring learning dis-
ability. Without including education and 
educational outcomes in the comprehensive 
study, children’s ‘‘development’’ cannot be 
fully assessed. 

The outline of the National Children’s 
Study represents a very expansive view of 
‘‘environmental influences’’ and these must 
include these found within the school and re-
lated areas. The inclusion of the Department 
of Education and its various areas of exper-
tise will enable the study to take a much 
more complete view of the child and provide 
for the inclusion of valuable school-based 
data that is already provided from the Na-
tions schools. 

Thank you for introducing this import 
modification to the National Children’s 
Study. 

Further information on this issue is avail-
able from Stephen Spector, CHADD’s Direc-
tor of Public Policy who can be reached at 
301–306–7070, extension 109. 

Respectfully submitted, 
E. CLARKE ROSS, D.P.A., 

Chief Executive Officer. 

Mrs. CLINTON. Over the last several 
years, I have become even more con-
cerned about how the environment af-
fects a child’s health and cognitive de-
velopment. I think we have a lot of 
work to do to understand this and then 
to act on it. We know that 25 years of 
research and experience with develop-
mental disabilities has demonstrated 
the increasing threat that these dis-
abilities pose to our children’s learning 
and also to the costs and expenses 
borne by families, school districts, and 
other public agencies around our coun-
try. 

Since 1977, enrollment in special edu-
cation programs for children with 
learning disabilities has doubled, and 
12 million children under the age of 18 
are now diagnosed with a develop-
mental learning or behavioral dis-
ability. Now, obviously some of that is 
due to our greater understanding and 
our willingness to admit that these 
kinds of disabilities exist, but there are 
other reasons as well. 

A National Academy of Sciences 
study suggests that 28 percent of devel-
opmental disabilities are caused by en-
vironmental hazards. A recent study in 
the New England Journal of Medicine 
showed that even low levels of lead ex-
posure can reduce a child’s IQ by as 
much as 7.4 points. For many children, 
this literally could mean the difference 
between being developmentally dis-
abled or not. 

According to a General Accounting 
Office study, almost half of all children 
in our country attend schools with at 
least one unsatisfactory environmental 
condition. I have seen a lot of those in 
my own travels. I have seen horrible 
mold conditions. I have seen exposed 
dust and building materials. I have 
seen schools that were built over toxic 
waste dumps. It goes on and on. 

We also know that one of the most 
prevalent environmental health prob-
lems is poor indoor air quality. Accord-
ing to recent studies, that is present in 
nearly half of our 115,000 schools. Al-
most a quarter of these schools have 
inadequate heating, ventilation, and 
air-conditioning systems, and about 
21,000 have faulty roofs. 

Now, poor indoor air quality severely 
aggravates allergies, asthma, and other 
infections and respiratory diseases. It 
is something we know more and more 
about but actually still have a lot of 
work to do. 

I have worked to address these prob-
lems through legislation that crosses 
different jurisdictional lines. I intro-
duced the act to prevent developmental 
disabilities in education, which has 
evolved into the amendment we have 
before us today. I have strongly sup-
ported the 12 centers for children’s en-
vironmental health and disease preven-
tion research funded by our Govern-
ment because they are focusing on 
issues that are so critically important, 
such as studying the potential environ-
mental causes of autism, a condition 
that we know is increasing. 

We are looking at new ways of re-
searching, identifying, treating, and ul-

timately preventing autism and other 
diseases that may or may not have an 
environmental link. We just do not 
know enough yet. 

Similarly, I have proposed a general 
health tracking bill that would coordi-
nate pollution and contamination data 
with disease data so we can learn more 
about the possible links between the 
two. I am not one who thinks there are 
as many different problems as one can 
imagine depending upon the environ-
mental condition, but I think common 
sense tells us that there are a good 
number of them. Right now we do not 
know which. We cannot give good in-
formation to parents about how best to 
protect their children. 

In the No Child Left Behind Act, a 
provision that I championed called the 
Healthy, High-Performance Schools 
Program was adopted. That would as-
sist States in creating and dissemi-
nating information and technical as-
sistance to our neediest schools to help 
them improve indoor air quality and 
energy efficiency, and we know it can 
make a difference. 

In Greenwich, NY, a school renova-
tion project left cement and construc-
tion dust all over the buildings, fiber-
glass exposed in the library, paint 
fumes in the elementary classrooms, 
heavy equipment and jackhammers 
outside, and electric wires and pipes 
exposed. In another New York school, a 
parent of an asthmatic child was so 
upset by the child’s repeated absences 
because of being exposed to the toxic 
chemicals that were used in the instal-
lation of a gym floor. 

These are just two of the multitude 
of examples that argue for us learning 
more about what we are doing inside 
our schools to perhaps better control 
these problems so that, if we cannot 
eliminate them, certainly the informa-
tion will help us to decrease the health 
problems from which these children 
suffer. 

I hope this amendment will be a real 
encouragement for the National Chil-
dren’s Study because it is one of the 
most important research studies we 
can undertake in our country. 

As I said, the Framingham Heart 
Study, which has been going on now for 
50 years, has yielded remarkable ad-
vances in the prevention of heart dis-
ease. The Nurses Health Study that 
began in 1976 has given women invalu-
able information about how to protect 
our health. The National Children’s 
Study is the same. It will give us so 
much help, trying to figure out what 
we should do in the public health arena 
in our schools and in our homes. 

I am hopeful we will fully fund this 
National Children’s Study because it is 
important that we begin the hard work 
of getting answers to many of the ques-
tions my constituents ask me. 

We need an additional $15 million for 
this study to be carried out. These are 
critical funds. I hope we will be able to 
appropriate them. This amendment 
will enable the study to take advan-
tage of the expertise in the Department 
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of Education and particularly zero in 
on the needs of children with disabil-
ities. 

I thank my colleagues for their sup-
port. I appreciate their strong advo-
cacy on behalf of this reauthorization 
of the bill and in particular this 
amendment. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

Mr. GREGG. Mr. President, the 
amendment would call for the inclu-
sion of the United States Department 
of Education in a consortium of Fed-
eral agencies that are working on a 
study regarding environmental influ-
ences on children’s health and develop-
ment, which may result in develop-
mental disorders in these children. 

This consortium, which is to be head-
ed by the Director of the National In-
stitute of Child Health and Human De-
velopment, also includes the Centers 
for Disease Control and Prevention and 
the Environmental Protection Agency. 

This amendment ensures that, should 
any collection of information from the 
study involve student education 
records, parents must provide prior 
consent before the information is re-
leased. This ensures compliance with 
the Family Educational Rights and 
Privacy Act of 1974) (20 U.S.C. 1232g) 
(FERPA) and comports with the fed-
eral policy of preserving parental con-
sent. 

Quite simply, information in records 
maintained by schools about individual 
children should not be accessible by 
the CDC, or Federal agencies, or their 
contractors without the knowledge and 
prior consent of those children’s par-
ents. 

We appreciate the amendment of the 
Senator from New York. It is construc-
tive and positive and we are willing to 
accept it. 

I ask unanimous consent that the 
amendment of the Senator from New 
York be agreed to. 

The PRESIDING OFFICER. Without 
objection, the amendment is agreed to. 

The amendment (No. 3146) was agreed 
to. 

Mrs. CLINTON. Mr. President, I 
move to reconsider the vote. 

Mr. KENNEDY. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. KENNEDY. Mr. President, I will 
take a moment to thank the Senator 
from New York for offering this amend-
ment. She is quite right. This longitu-
dinal study that will be done with re-
gard to children’s health will be the 
most important work outside the Acad-
emy of Sciences’ work that will be 
done on the development of children’s 
brains and what early intervention 
means, in terms of their educational 
capabilities. 

There are a lot of different factors 
such as bus fumes, asbestos in the 
schools, lead paint in the playgrounds, 
let alone lead paint in the walls. There 
are a series of different issues regard-
ing mental health and a wide range of 

different areas affecting children and 
children’s health. 

The fact the Department of Edu-
cation was not included was a major 
oversight. The amendment of the Sen-
ator from New York addresses that. It 
is very welcome. It will make that 
study a much more comprehensive and 
accurate reflection of where children 
are in our society. I thank her for of-
fering it. 

We all know that what happens dur-
ing a child’s early years can mean the 
difference between lifelong success and 
lifelong struggle. Good nutrition, a 
nurturing home, a healthy and safe 
neighborhood, and countless other fac-
tors provide children with the founda-
tion from which they grow into a pro-
ductive adulthood. 

But for too many children, the basic 
elements of a healthy start are miss-
ing. Children whose environments are 
lacking or even dangerous are at much 
higher risk of developing disabilities— 
disabilities that can be prevented if we 
understand more about the factors at 
play. That is why the Children’s Health 
Act of 2000, and its study on child de-
velopment, is so important. 

But, as the Senator from New York 
has pointed out, the study has a major 
flaw. It is incomplete because the De-
partment of Education is not included 
as a partner and school experiences are 
not examined. This study cannot put 
together the puzzle of child develop-
ment when this crucial piece of every 
child’s life is missing. The Senator 
from New York’s amendment puts the 
final piece into place. 

Including the Department of Edu-
cation in this study is just common 
sense. School is a child’s primary envi-
ronment outside the home. From early 
childhood through adolescence, chil-
dren spend a majority of their day in a 
classroom. 

In fact, the school environment may 
be even more important for children 
with disabilities. Most disabilities are 
diagnosed in school, and most special 
education services are provided there. 
What happens for disabled children in 
schools has a tremendous lasting ef-
fect. 

The Department of Education has 
data to share with the study’s other 
partners that is critical to capturing 
every aspect of disabled children’s de-
velopment. When this data is being 
shared, the amendment is careful to 
protect children’s educational privacy 
rights. 

The more we know about how a 
child’s environment impacts develop-
mental disorders, the more we can do 
to prevent them and ensure that all 
children grow to be healthy adults. 
This study, and the Department of 
Education’s participation in it, will 
provide us with important information 
for years to come. 

I applaud the Senator from New York 
for her advocacy on this issue and on 
so many other issues concerning the 
health of our Nation’s children. I urge 
my colleagues to support this amend-
ment. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

AMENDMENT NO. 3147 
Mr. GREGG. Mr. President, I send an 

amendment to the desk and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from New Hampshire [Mr. 
GREGG], for himself, Mr. ENZI and Mr. GRASS-
LEY, proposes an amendment numbered 3147. 

Mr. GREGG. I ask unanimous con-
sent that the reading of the amend-
ment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To provide for attorneys’ fees) 

On page 558, strike lines 7 through 12, and 
insert the following: 

‘‘(B) AWARD OF ATTORNEYS’ FEES.— 
‘‘(i) IN GENERAL.—In any action or pro-

ceeding brought under this section, the 
court, in its discretion, may award reason-
able attorneys’ fees as part of the costs— 

‘‘(I) to a prevailing party who is the parent 
of a child with a disability; 

‘‘(II) to a prevailing party who is a State 
educational agency or local educational 
agency against the attorney of a parent who 
files a complaint or subsequent cause of ac-
tion that is frivolous, unreasonable, or with-
out foundation, or against the attorney of a 
parent who continued to litigate after the 
litigation clearly became frivolous, unrea-
sonable, or without foundation; or 

‘‘(III) to a State educational agency or 
local educational agency against the attor-
ney of a parent, or against the parent, if the 
parent’s complaint or subsequent cause of 
action was presented for any improper pur-
pose, such as to harass or to cause unneces-
sary delay or needless increase in the cost of 
litigation. 

‘‘(ii) RULE OF CONSTRUCTION.—Nothing in 
this subparagraph shall be construed to af-
fect section 432 of the District of Columbia 
Appropriations Act, 2004. 

Mr. GRASSLEY. Mr. President, I rise 
in support of the Gregg amendment to 
provide a little more equity to school 
districts in the often overly litigious 
world of special education. 

Currently, IDEA only allows parents 
who are prevailing parties to collect 
attorney’s fees. Even if the school dis-
trict prevails in court, it must pay its 
attorneys out of its own budget. Under 
the Gregg amendment, this would still 
be the case in vast majority of cases. 

The Gregg amendment does not cap 
attorney’s fees allowed under IDEA and 
it is not even a straight ‘‘loser pays’’ 
provision. 

The Gregg amendment simply pro-
vides that State or local education 
agencies may be awarded attorney’s 
fees, at the judges discretion, only in 
those very limited cases where the par-
ent’s case is—‘‘frivolous, unreasonable, 
or without foundation, or the parent 
continued to litigate even after it be-
came clear that the case was frivolous’’ 
or—if the parent’s complaint was ‘‘pre-
sented for any improper purpose.’’ 

This is a very strict standard and is 
based on existing laws and precedents. 

This strikes me as a very limited, 
reasonable amendment. 
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I should mention that in Iowa, we do 

not have a great many due process 
hearings and they rarely go to court. In 
fact, Iowa is a model of dispute resolu-
tion in the area of special education. It 
also helps that Iowa schools generally 
provide an excellent education to all 
students. 

However, I have heard from many 
Iowa educators that the Federal IDEA 
law is too litigious. School districts 
often find themselves at a disadvantage 
when trying to prove that they have 
done right by a child. School districts 
find that it is usually easier and cheap-
er to give in to parents’ demands rath-
er than to go to court, even if school 
officials are convinced they have acted 
properly. 

I am not suggesting we tip the scales 
the other way so that parents of dis-
abled children are less able to advocate 
for the education they feel their chil-
dren need. 

The standard in the Gregg amend-
ment is strict enough that it would 
still be to the advantage of school dis-
tricts to settle all but the most egre-
gious, frivolous complaints. 

This amendment would not discour-
age any parent from pursuing any le-
gitimate complaint, even if the parent 
might ultimately lose the case. 

Parents must be able to defend the 
right of their child to a free, appro-
priate public education, even in court 
if necessary. However, frivolous due 
process complaints under IDEA abuse 
the rights of parents and hurt children. 

When a school district must spend 
money to defend against frivolous 
cases, it drains funds away from needed 
services for other disabled children. 

This amendment also protects par-
ents from unscrupulous attorneys who 
would prey on parents when they are 
most vulnerable by encouraging them 
to litigate or prolong litigation in 
order to collect fees. 

The law should protect children, not 
the pockets of trial lawyers. 

Again, this amendment would in no 
way limit or discourage parents from 
pursuing legitimate complaints against 
a school district if they feel their 
child’s school has not provided a free, 
appropriate public education. It would 
simply give school districts a little re-
lief from abuses of the due process 
rights found in IDEA and ensure that 
our taxpayer dollars go toward edu-
cating children, not lining the pockets 
of unscrupulous trial lawyers. 

Mr. GREGG. Mr. President, IDEA 
currently allows only parents who are 
‘‘prevailing parties’’ in disputes to col-
lect attorney’s fees, in the court’s dis-
cretion. The law does not permit school 
districts that prevail in a case to re-
cover their attorney’s fees. In most 
cases, this is the right policy, as we do 
no want to discourage parents from 
seeking redress when they believe their 
child is not getting what is promised 
under IDEA. 

However, there are sometimes cases 
where the parent’s case was frivolous, 
unreasonable, or without foundation, 

or the parent continued to litigate the 
case even after it became clear that the 
case was frivolous. Or, there are some-
times situations where a parent or 
their attorney files a number of com-
plaints and requests for due process 
hearings, triggering the school district 
to spring into action to prepare for the 
hearing. The parent subsequently drops 
the complaint, but the school has spent 
considerable time and money preparing 
for the hearing; a closer look at the 
facts reveals that the complaints were 
not filed for any proper purpose, but in-
stead were done to harass or retaliate 
against the school district. 

In these limited instances, school dis-
tricts should be able to recover their 
attorney’s fees. 

This amendment makes such a 
change to the law. The amendment 
provides that a court, in its discretion, 
may award reasonable attorney’s fees 
to a school district if the parent’s com-
plaint or subsequent cause of action is 
frivolous, unreasonable, or without 
foundation, or the parent continued to 
litigate after it clearly became so, or 
was presented for any improper pur-
pose, such as to harass or to cause un-
necessary delay or needless increase in 
the cost of litigation. 

The legal standards in this amend-
ment are not new concepts, but are 
based upon well-established laws. 

The first part of the amendment 
comes from the U.S. Supreme Court 
case of Christiansburg Garment Co. v. 
EEOC 1978, which involved an employ-
ment discrimination claim under title 
vii of the civil rights act of 1964. 
Christiansburg held that a plaintiff 
which brings an action that is frivo-
lous, unreasonable, or without founda-
tion may be held liable for the pre-
vailing defendant’s attorney’s fees. It 
is fair to apply this same standard in 
IDEA. In fact, a 1985 senate labor and 
human resources committee report on 
the predecessor of idea stated the com-
mittee’s intent 
to adopt the policy of christiansburg gar-
ment company v. eeoc, which is that a party 
which brings an action that is ‘frivolous, un-
reasonable, or without foundation’ may be 
held liable for the prevailing defendant’s at-
torney fees. 

It is important to note that this is a 
very high standard and prevailing de-
fendants are rarely able to meet it and 
obtain a reimbursement of their attor-
ney’s fees. The Supreme Court has said: 
to award attorney fees to defendants in 
a civil rights suit, the plaintiff’s action 
must be meritless in the sense that it 
is groundless or without foundation; 
the fact that plaintiff may ultimately 
lose his case is not in itself sufficient 
justification for fee award. 

Finally, case law directs courts to 
consider the financial resources of the 
plaintiff in awarding attorney’s fees to 
a prevailing defendant. 

The second provision in the amend-
ment—that relates to bringing lawsuits 
for an improper purpose, such as to 
harass or cause unnecessary delay or 
needless increase in the cost of litiga-

tion—comes from another well-estab-
lished Federal law: Federal Rule of 
Civil Procedure 11. 

In interpreting this language from 
Rule 11, courts must apply an objective 
standard of reasonableness to the facts 
of the case. 

Let me give you some examples of 
frivolous or improper lawsuits, where 
the school districts had no recourse. 

In DeLeon Indepen. Sch. Dist. v. Seth 
B., 4:CV–00–1770–Y (N.D. Tex. 2001), a 
school district asked for injunctive re-
lief against a parent who had filed 
seven requests for due process hearings 
over the course of 2 years. The school 
district asserted that the parent re-
quired the school district to convene at 
least 20 IEP meetings during that time, 
and claimed that the parent had abused 
her entitlements under IDEA by filing 
repeated requests for hearings and 
later canceling or refusing to attend. 
The school district further alleged that 
it had spent over $154,000 in attorney’s 
fees and costs to defend the parents’ 
filings. The court held that the IDEA 
law did not give the court subject mat-
ter jurisdiction to provide the school’s 
requested relief. 

We heard from a small district with 
an annual budget of $10,000,000. At the 
end of the 2001 school year an IEP stu-
dent graduated and failed to pass an 
exam for entrance into a postsecondary 
trade school. The parents sued the dis-
trict demanding among other things $1 
million in lost future wages because 
the school had allegedly failed to ad-
dress his learning needs sufficiently for 
him to get into the trade school. The 
district believed that it followed all 
legal requirements properly for full 
parent cooperation and agreement dur-
ing the child’s years in school. A deci-
sion was made to settle for $140,000 
spread over four years partially in fear 
of consequences if a court battle ended 
in favor of the parents. A demand of 
one million dollars would have the ef-
fect putting the district into a negative 
fund balances and the risk of no longer 
being able to function. 

A director of pupil personnel with 
special education responsibility re-
ports: 

Next month I will go to Federal court with 
an attorney who is seeking fees for a recent 
Due Process Hearing. The District prevailed 
on 100 percent of the issues, not even a hand 
slap was given to the District. Why are we 
going to Federal Court? Because the attor-
ney wants fees and the only way he can get 
them is threaten Federal court and hope we 
settle the fees versus the cost of Federal 
court. 

She described the situation as black-
mail. 

One principal says: 
Attorneys that drag out a hearing for 

weeks, do so because once the attorney fees 
equal the post of the placement, the case 
gets resolved. I was involved in a case 9 years 
ago in which an aggressive attorney insisted 
on a 10 day evidentiary hearing. When it was 
clear the hearing officer had no control over 
the hearing, the district caved to the par-
ents’ position and wrote a settlement agree-
ment. 

But the worst example of egregious 
conduct comes from a suburban school 

VerDate May 04 2004 00:33 May 13, 2004 Jkt 029060 PO 00000 Frm 00109 Fmt 4624 Sfmt 0634 E:\CR\FM\G12MY6.080 S12PT1



CONGRESSIONAL RECORD — SENATES5350 May 12, 2004 
district with over 33,000 students and 
1,600 teachers. I will come to that in a 
minute. 

Mr. President, we need to have a 
mechanism to protect schools in the 
rare instances in which the complaint 
filed against them is frivolous, or when 
litigation is being used to harass or re-
taliate against the school district. 

This amendment is fair and reason-
able. It would apply established legal 
principles and standards to protect de-
fendants from burdensome litigation 
having no legal or factual basis. 

The intent of this amendment is not 
to discourage parents from using the 
procedural safeguards under IDEA to 
bring complaints against school dis-
tricts. And I don’t believe this amend-
ment will do that. 

However, other Federal attorney fee 
statutes—(e.g., title vii of the civil 
rights act and section 1983 claims)— 
allow prevailing defendants to ask for 
attorneys’ fees in egregious instances. 
Why can’t we allow for the same mech-
anism under IDEA? 

We want Government dollars tar-
geted for IDEA to go to special edu-
cation services for children with dis-
abilities—not for school districts to 
pay attorney’s fees to defend them-
selves in frivolous law suits. 

This amendment will not chill rep-
resentation—it does not put a new dol-
lar limit on attorney’s fees. Rather, 
this amendment is intended to give 
school districts some relief in those 
rare situations where a parent has 
abused their due process rights. 

Let me tell you about the most egre-
gious example of frivolous, groundless 
behavior against a school. 

I know of a suburban school district 
with over 33,000 students and 1,600 
teachers. Noted for excellence, student 
performance, and distinguished pro-
grams, this district has received local, 
State, and national recognition. 

Within this district, ‘‘Mrs. X,’’ as I 
will call her for privacy reasons, has 
two children attending the schools in 
the district: a high school-age son, 
identified as a special education stu-
dent, and a middle school regular edu-
cation daughter. 

In May of 1998, the district settled a 
playground injury claim brought by 
Mrs. X resulting from her daughter’s 
fall from monkey bars. That incident 
has been followed by the most egre-
gious and long-standing abuse of every 
form of complaint, fair hearing, and 
litigation processes. 

In summary, Mrs. X has filed com-
plaints with the office of civil rights, 
tort liability suits, and multiple dis-
trict internal personnel complaints— 
ranging from senior district personnel 
‘‘dishonesty’’ to a substitute teacher 
leaving the door open in her son’s 
room. Mrs. X currently has six suits 
filed in Federal Court against the dis-
trict—the Board of Education Trustees, 
the Assistant Superintendent, the Ex-
ecutive Director of Special Education, 
the Program Specialist, the Director of 
Special Education, the Deputy Super-

intendent, the Superintendent, the At-
torney retained by the district; nine 
hearing officers; the U.S. Department 
of Education Office for Civil Rights, 
Region IX; and the California Depart-
ment of Education Superintendent of 
Schools. 

As difficult and vexatious as these 
proceedings may be, by far the most 
expensive and draining of all of Mrs. 
X’s actions are those resulting from 
her rights under the IDEA. Since June 
1998, she has filed 15 complaints and 
fair hearing requests. These demands 
are accompanied by a daily barrage of 
letters, faxes, and telephone voice mes-
sages left for various District employ-
ees. Because of IDEA requirements, 
these need a timely response. 

The District has spent $195,000 on at-
torney’s fees to defend against these 
cases. 

In November 2001, the District office 
began a log these communications so 
that the level of harassment and dis-
ruptions to the organization could be 
documented. Since that time, 828 com-
munications have been sent to District 
personnel, representing well over 2,440 
pages. 

Currently, one of the District’s pro-
gram specialists devotes the majority 
of her time handling the issues gen-
erated by this one parent. This de-
tracts from the District’s ability to 
deal with the urgent and legitimate 
special education needs of students and 
parents. 

Here is the list of the due process fil-
ings by Mrs. X. I ask unanimous con-
sent it be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

Case No. 1 filed: June 30, 1998. Issue(s): De-
nial of FAPE 1997–98. Resolution: Settled by 
agreement at mediation. 

Case No. 2 filed: December 26, 1998. Issue(s): 
Untimely IEP. Resolution: Settled by medi-
ated agreement at the hearing by hearing of-
ficer. 

Case No. 3 filed: March 28, 1999. Issue(s): 
Denial of FAPE 1997–98 and 1998–99. Resolu-
tion: District prevailed on all issues on hear-
ing officer determination. 

Case No. 4 filed: February 10, 2000. Issue(s): 
Denial of FAPE by placement at certain 
school. Resolution: District Prevailed on all 
issues on hearing officer determination. 

Case No. 5 filed: August 23, 2000. Issue(s): 
Denial of FAPE by placement at certain 
school. Resolution: Settled by mediated 
agreement at hearing, by hearing officer. 

Case No. 6 filed: April 2, 2001. Issue(s): De-
nial of FAPE 2000–2001. Resolution: District 
prevailed on all issues except occupational 
therapy assessment, on hearing officer deter-
mination. 

Case No. 7 filed: November 5, 2001. Issues(s): 
Placement, services, goals for 2001–2002. Res-
olution: Settled by mediated agreement at 
hearing. 

Case No. 8 filed: May 7, 2002. Issue(s): De-
nial of FAPE for 8th grade year (2001–2002). 
Resolution: Withdrawn by parent. 

Case No. 9 filed: May 29, 2002. Issue(s): 
Eight issues concerning FAPE in 2001–2002. 
Resolution: Dismissed in its entirety by 
hearing officer. 

Case No. 10 filed: July 24, 2002. Issue(s): 
FAPE for 2002–2003 and assessment in occu-
pational therapy and physical therapy. Reso-

lution: District prevailed on all issues but 
occupational therapy goal inclusion, on 
hearing officer determination. 

Case No. 11 filed: February 24, 2003. 
Issue(s): Denial of FAPE at January 17, 2003 
IEP meeting. Resolution: District prevailed 
on all issues on hearing officer determina-
tion. 

Case No. 12 filed: March 3, 2003. Issue(s): 
Timeliness of District’s functional analysis 
assessment. Resolution: Dismissed in its en-
tirety by hearing officer. 

Case No. 13 filed: August 27, 2003. Issue(s): 
Denial of FAPE by failing to allow commu-
nication with WHS. Resolution: District pre-
vailed on hearing officer determination. 

Case No. 14 filed: September 5, 2003. 
Issue(s): District denied special ed. eligi-
bility. Resolution: Withdrawn by parent be-
fore hearing. 

Case No. 15 filed: January 16, 2004. Issue(s): 
Author of vision therapy goals on 9/18/02 IEP. 
Resolution: Dismissed in its entirety by 
hearing officer. 

Mr. GREGG. Through all this IDEA 
litigation, the school district has never 
been able to collect its attorney’s fees 
in defending any of these cases. 

And because there is no disincentive 
or negative consequences of filing com-
plaint after complaint, making call 
after call, flooding the district with 
thousands of pages of documents, Mrs. 
X has continued her actions against 
the district. 

Now, we know that this example is 
the rare exception—however, we need 
to do something to help protect schools 
against frivolous, egregious behavior, 
which drains resources away from pro-
viding special education and related 
services to children with disabilities. 

The District writes: 
The purpose of IDEA is to protect the in-

terests of special education students. It 
would be in this interest to guard against 
the egregious and vexatious behavior of a 
very small minority of parents whose actions 
negatively impact the ability of a school dis-
trict to provide service to all special edu-
cation students. 

Mr. President, that is exactly what 
this amendment is designed to do. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KENNEDY. Mr. President, I rise 
today in support of this amendment be-
cause no one wants to see our courts 
abused by frivolous cases and everyone 
wants to see less IDEA litigation. 

While I can support preventing 
abuses of our legal system, I cannot 
stand by and listen to a debate that un-
fairly characterizes the majority of 
parents and the majority of attorneys 
as eager to sue schools. This could not 
be further from the truth—and the 
record needs to be set straight. 

No parent wants to have confronta-
tion with their child’s school. Despite 
what has been said on the Senate floor 
today, every parent would rather be a 
partner in their children’s education 
instead of an adversary. However, there 
are times that a parent has no choice 
but to right for their disabled child’s 
educational rights. There are times 
when a school’s violation of the law is 
so extreme, or when a school refuses 
over and over to do the right thing, 
that a parent’s only recourse is to seek 
help from the legal system. 
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Parents facing this challenge need 

the help of attorneys who can rep-
resent the best interests of their child. 
But for too many low- and middle-in-
come families the cost of an attorney 
is simply out of reach. That is why the 
IDEA requires schools that violate the 
law to pay the legal fees of parents. 
Without these provisions, the cost of 
an attorney to advocate for a disabled 
child’s educational rights can mean a 
family must sacrifice another child’s 
college education or even their home. 

For example, the Hannagan family 
from Florida has been seeking an ap-
propriate education for their disabled 
daughter for 5 years. They owe $90,000 
in legal fees and have had to get a sec-
ond mortgage on their home, mortgage 
their parent’s home, and use up all of 
their credit cards. 

Or take the Bonney family from Mis-
souri who also had to fight to guar-
antee their disabled son’s right to an 
appropriate education. Even though 
they asked to go to mediation instead 
of court, the school refused. As a re-
sult, they have had to mortgage three 
properties—two of which had already 
been paid off—in order to cover $100,000 
in legal fees. 

The IDEA give parents a fighting 
chance to get the education their chil-
dren need without bankrupting the 
family. 

Schools claim that, because IDEA 
helps families in this way, they are 
being overrun by IDEA lawsuits and 
costs. But the reality is different from 
the rhetoric. 

The vast majority of IDEA parents 
do not file cases, and the vast majority 
of schools are not being sued. National 
data showing that IDEA litigation is 
extremely rare. A 2003 GAO study 
shows that nationally there were only 
5 due process hearings per 10,000 special 
education students. A 2003 Department 
of Education national study shows that 
94 percent of districts had no dispute 
cases go to due process hearings. But 
some will argue that a single lawsuit is 
one too many because IDEA cases are 
extraordinarily expensive. Again—this 
is not true. 

The national data on the cost of solv-
ing IDEA problems paints a very dif-
ferent picture. According to a Depart-
ment of Education study, only a frac-
tion of IDEA funds are spent on solving 
problems. In 2000, $50 billion of State, 
Federal, and local funds were spent on 
special education. Only .3 percent of 
that total went to school expenses for 
mediation, due process hearings, and 
court cases. With over 6 million stu-
dents served by IDEA, the cost of dis-
pute resolution was only $24 per stu-
dent nationally. 

Mr. President, I have listened to the 
debate today. I have listened while sup-
porters of this amendment describe 
rapid attorneys waiting to pounce on 
schools. You would think that high- 
priced attorneys are lined up around 
the block to take schools to court. This 
simply is not true. 

Most parents don’t have access to 
any attorney, or must rely on low-cost 

legal aid. And data from surveys shows 
that even this help is in short supply. 

Mr. President, 55 percent of the 
States lack sufficient low-cost or free 
attorney services in their State. Only 
686 low-cost or free attorneys regularly 
take IDEA cases. This is about 1 attor-
ney for every 10,000 special education 
students. Eight States have 5 or fewer 
attorneys in the entire State. One 
State had no free or low-cost attorneys 
in the entire State who take IDEA 
cases with so few attorneys available 
to help parents, families face two grave 
and unpleasant choices: represent their 
child in due process alone or allow the 
school to continue violating their 
child’s rights. 

Those parents who have the courage 
to go it alone face schools that are well 
represented. State data shows that in 
2003 schools were much more likely to 
bring an attorney to a hearing than 
parents were. In California, parents 
had attorneys only 21 percent of the 
time while schools had attorneys 42 
percent of the time. In Missouri, par-
ents had attorneys only 60 percent of 
the time while schools had attorneys 87 
percent of the time. In Connecticut, 
parents had attorneys only 65 percent 
of the time while schools had attorneys 
95 percent of the time. In Illinois, par-
ents had attorneys only 35 percent of 
the time while schools had attorneys 91 
percent of the time. In New York, par-
ents had attorneys only 31 percent of 
the time while schools had attorneys 
100 percent of the time. 

How can anyone look at this data and 
say that schools are at a disadvantage 
in the legal system? How can anyone 
look at this data and say that parents 
and their attorneys are the problem? It 
is parents who continue to be at a dis-
advantage when it comes to the IDEA. 

For example, Sheila, the mother of a 
disabled child from Oklahoma, wrote 
me about her fight for her son’s right 
to an appropriate education. Her case 
took 31⁄2 years because the school dis-
trict hired not one but four attorneys 
to fight her. The district subpoenaed 
dozens of witnesses in order to question 
her integrity, instead of focusing on 
the real issue: how to help this severely 
autistic child as he grew older and his 
needs became more serious. 

I want nothing more than to reduce 
IDEA due process and spare families 
and schools the toll it takes on them. 
I agree that the ideal number of IDEA 
cases would be zero, and the ideal cost 
of IDEA litigation would be zero dol-
lars because every dollar that goes to a 
parent’s or school’s attorney is a dollar 
that does not go to a classroom. So I 
can support this amendment to deter 
bad cases that waste time and money. 

But I cannot agree with anyone who 
says that litigation is the result of de-
manding parents or greedy lawyers. It 
is not a result of IDEA attorney’s fee 
provisions. Litigation is a direct result 
of a school’s failure to comply with the 
law. So long as schools continue to fail 
disabled students, parents will con-
tinue to be the enforcers of the law. 
This amendment cannot change that. 

The real solution to the so-called 
IDEA litigation problem is to hold 
schools accountable for providing 
every disabled child with an appro-
priate education. This bill delivers 
meaningful enforcement for the first 
time in the history of the IDEA and 
this will go further to reduce litigation 
than any change to attorney’s fees. 
Anyone who supports this amend-
ment—anyone who supports reducing 
IDEA litigation—should also support 
stronger enforcement. 

Instead of focusing the debate on par-
ents and their attorneys, I urge my col-
leagues to focus on fulfilling the prom-
ise of an appropriate education made 
by the Congress nearly 30 years ago. 

I thank the Senator for working with 
us on this issue. It is enormously im-
portant. I think we have worked out a 
very satisfactory solution. I thank the 
Senator and hope the Senate will ac-
cept the amendment. 

Mrs. HUTCHISON. Mr. President, I 
commend the Senator from New Hamp-
shire for his work on the Individuals 
with Disabilities Education Act, IDEA, 
reauthorization bill. In particular, I ap-
preciate his amendment to address the 
issue of attorneys’ fees. I agree whole-
heartedly that every child should be 
adequately represented, but we must 
ensure people do not take advantage of 
the system. As a member, and former 
chairman, of the DC Appropriations 
Subcommittee, I became aware of how 
the District of Columbia Public 
Schools has experienced large numbers 
of lawsuits filed against it under IDEA 
and had to pay millions in attorneys’ 
fees. 

In an effort to keep these expendi-
tures under control, the District of Co-
lumbia Appropriations Acts for fiscal 
years 1999, 2000 and 2001 limited the 
amount of appropriated funds that 
could be paid to prevailing parties for 
attorneys’ fees. However, in fiscal year 
2002 these caps were lifted. It quickly 
became clear this was a mistake. 

After lifting the cap, the number of 
special education related administra-
tive hearings increased in one year by 
20 percent. In 2002, the city received 
2,750 hearing requests, up from 1,500 3 
years earlier. The backlog of assess-
ments increased significantly and the 
backlog of hearings tripled. Attorneys’ 
fees as a percentage of total special 
education spending tripled to almost 6 
percent, increasing by $10 million in 1 
year. 

The problem in DC was uniquely 
egregious. There are numerous in-
stances in which DC had to pay out-
rageous sums. In one case a lawyer 
charged $43,500 for a case that was set-
tled and never actually went to a hear-
ing. On other occasions when the case 
was settled prior to a hearing ever 
being held, lawyers charged as much as 
$22,000. Some firms apparently have 
split one case into multiple hearings, 
rather than addressing them in a single 
complaint, in order to generate excess 
fees. In addition, the DC Auditor issued 
a report in May 2003, on legal fees paid 
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in relation to special education and 
concluded that certain law firms had 
relationships with advocacy groups 
that appear to have been unethical or 
illegal. 

Clearly, some people have been using 
a system intended to help children in 
need of special education assistance for 
their personal gain. The rule that al-
lows parents to receive payment to 
cover attorneys’ fees when they win is 
intended to ensure parents who may 
not have the means can get representa-
tion. It is not intended to be a cash cow 
for attorneys, soaking up money that 
would otherwise be spent on educating 
children. 

Mr. GREGG. Will the Senator yield? 
Mrs. HUTCHISON. I am happy to 

yield. 
Mr. GREGG. It is clear something 

was wrong, because DC has accounted 
for 40 percent of all IDEA administra-
tive due process hearing requests in the 
country but has less than one-quarter 
of a percent of the U.S. population. 
During 2000–2002, DC public schools re-
ceived 7,883 due process hearing re-
quests, more than the entire State of 
California, and the vast majority of 
hearings have been for procedural and 
implementation issues, which often 
could be handled outside of the hearing 
process. 

Mrs. HUTCHISON. I thank the Sen-
ator. The Federal Government has a 
particular interest in this issue for DC 
because of its constitutional responsi-
bility to oversee the Nation’s Capital 
and because it provides approximately 
twice as much in education funding, in 
percentage terms, for DC as for the 
country overall. 

In FY2003, we reinstated attorney fee 
caps, and they have been successful in 
curbing the problem. In FY03, DCPS 
saved $4.4 million, or 30 percent, due to 
the attorneys’ fees cap. Based on those 
savings, DCPS was able to create 550 
new classroom seats at 50 schools dur-
ing the 2003–2004 school year to serve 
children with special needs, including 
children with autism, students who are 
hearing or vision impaired, mentally 
retarded, learning disabled or emotion-
ally disabled, and early childhood spe-
cial education students. The conflicts 
of interests between attorneys and 
companies providing special education 
services also appear to have ended as a 
result of this law. 

FY04 savings from the cap can again 
be reinvested into capacity building. In 
the 2004–2005 school year, DCPS expects 
to create 450 additional classroom seats 
with the savings. 

While the changes made by Senator 
GREGG’s amendment make good sense 
for most of the country, I believe in ex-
treme circumstances, such as in DC 
caps may be necessary. That is why I 
supported clarifying in the amendment 
that the measures for which I have 
fought so hard with the support of the 
school board president to protect DC 
are not intended to be replaced by this 
provision. 

Mr. GREGG. I thank the Senator 
from Texas for her work on this issue. 

I agree that the District of Columbia is 
a unique situation and understand it 
has required unusual actions to ensure 
the rights under the IDEA law are not 
abused. 

Mr. ENZI. Mr. President, I rise in 
support of the amendment offered by 
Senator GREGG on attorney’s fees. I am 
concerned about the effect frivolous 
lawsuits are having on the ability of 
our schools to provide services to spe-
cial education students. Schools with 
limited resources, particularly small or 
rural schools, are especially vulnerable 
to the financial impact a frivolous 
complaint can have on scarce resources 
and limited funds. 

I believe an important part of the de-
bate on this amendment should focus 
on the practical impact that frivolous 
complaints have on the provision of 
services to students with disabilities. 

When Federal funding was originally 
established for services to students 
with disabilities it was meant to be 
used for services, not for legal fees. I 
believe that is still the case. Unfortu-
nately, some frivolous lawsuits against 
schools are having the effect of divert-
ing funds from necessary services. 

There are documented cases where 
schools have spent hundreds of thou-
sands of dollars battling frivolous com-
plaints that were filed under IDEA. As 
my colleague from New Hampshire has 
pointed out, there is one instance of a 
school spending $154,000 over a 2-year 
period to address seven complaints 
from the same parent. Another school 
spent $195,000 on complaints from one 
parent. 

In Wyoming, $154,000 is more than 
some school district’s entire special 
education administrative budget. It is 
very difficult to imagine successfully 
providing services to children with dis-
abilities when faced with this kind of 
legal obligation to defend frivolous 
lawsuits. 

The piece of the puzzle that get over-
looked is that school districts do not 
have unlimited funds. If a school dis-
trict spends $154,000 on legal fees de-
fending a frivolous lawsuit, that is 
$154,000 that does not get spent on edu-
cational purposes. 

I do not want to leave anyone with 
the impression that I think all com-
plaints filed under IDEA are frivolous. 
We are talking about a very small mi-
nority of complaints, probably less 
than 1 percent. 

Still, even though the number of friv-
olous complaints may not be signifi-
cant to the big picture, but the cost to 
schools can be very significant. 

A second major point I would like to 
make is that frivolous complaints un-
dermine the effort of Congress to ‘‘fully 
fund’’ IDEA. 

The issue of ‘‘full funding’’ for IDEA 
has received a lot of attention and we 
have been discussing it on the floor in 
this body as it relates to the under-
lying bill. I have never understood 
‘‘full funding’’ to mean that the Fed-
eral Government should fully fund the 
legal fees for schools to resolve com-
plaints under IDEA. 

The ‘‘full funding’’ of IDEA that I am 
familiar with is the Federal goal of 
providing 40 percent of the cost of spe-
cial education services to students. No 
one that I hear speaking of full funding 
talks about lawsuits, they talk about 
services to children. 

Unfortunately, schools do not have 
the luxury of ignoring complaints, 
however frivolous they may be. They 
must assume that every complaint 
filed with be upheld and prepare ac-
cordingly. That diverts funds from 
other educational services. 

Once the complaint is filed, the 
school must find a way to pay for the 
legal services it will require, and local 
education funding is the only pool of 
resources available to school districts. 

This means local education will suf-
fer when a frivolous lawsuit is filed, be-
cause the school will have to divert 
funds away from other priorities, even 
special education services, to pay for 
the cost of resolving the complaint. 

This body should not overlook the 
fact that frivolous lawsuits are divert-
ing limited resources away from serv-
ices, eroding the effect of increased 
Federal appropriations. 

This amendment would create a sim-
ple protection to defend schools from 
frivolous lawsuits and help retain Fed-
eral funds in proper streams to provide 
services for disabled students. 

Parents filing legitimate complaints 
would not be liable for attorney’s fees. 
The standard set by this amendment is 
higher than the standard currently fol-
lowed by the courts in civil rights 
cases. 

Some will argue that this amend-
ment infringes on the rights of parents 
to pursue a complaint against a school 
district. That is not the case at all. 
This amendment simply provides a 
means for school districts to avoid the 
unnecessary costs of defending them-
selves from a frivolous lawsuit. 

Legitimate complaints under IDEA 
would not be affected. Even complaints 
that could be considered marginally 
frivolous would not be affected. Only 
those complaints that meet a high 
standard of frivolity would be met with 
approved sanctions by the courts. 

I believe this is a reasonable ap-
proach to an important issue and one 
that the Senate should be able to ac-
cept without objection. 

Mr. GREGG. I ask unanimous con-
sent that the amendment be agreed to. 

The PRESIDING OFFICER. Without 
objection, the amendment is agreed to. 

The amendment (No. 3147) was agreed 
to. 

Mr. GREGG. Mr. President, I move to 
reconsider the vote. 

Mr. KENNEDY. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. GREGG. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 
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Mr. KENNEDY. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Washington. 
AMENDMENT NO. 3148 

Mrs. MURRAY. Mr. President, I send 
an amendment to the desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Washington [Mrs. MUR-
RAY], for herself, Mr. DEWINE, and Mr. FEIN-
GOLD, proposes an amendment numbered 
3148. 

Mrs. MURRAY. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The amendment is printed in today’s 
RECORD under ‘‘Text of Amendments.’’) 

Mrs. MURRAY. Mr. President, I rise 
this afternoon to offer a bipartisan 
amendment with Senators DEWINE and 
FEINGOLD to ensure that our country’s 
most vulnerable disabled students can 
reach their full potential. 

Today the Senate is discussing the 
IDEA, the Individuals With Disabilities 
Education Act. It is a bill that is based 
on the American principle of equal op-
portunity. IDEA recognizes that stu-
dents have a civil right to a free, ap-
propriate public education even if they 
have special needs that require addi-
tional resources. We still have a long 
way to go to meet the Federal Govern-
ment’s promise to fund 40 percent of 
special education, and we are working 
on that challenge. 

In the meantime, we need to address 
the unique needs facing three groups of 
disabled students, and I am honored to 
join with Senators DEWINE and FEIN-
GOLD in offering this bipartisan amend-
ment. 

Our amendment makes small but 
very important changes to IDEA to en-
sure that disabled students who are 
homeless or who live in foster homes or 
who have their education disrupted be-
cause of their family’s military service 
get the help they need. I thank the fol-
lowing organizations for their help and 
support of this amendment: The Na-
tional Association for the Education of 
Homeless Children and Youth, the Mili-
tary Family Education Coalition, 
STOMP, the Specialized Training of 
Military Parents, the National Asso-
ciation of Federally Impacted Schools, 
Children’s Defense Fund, the National 
Education Association, the National 
PTA, the National Court Appointed 
Special Advocates Association, the 
Council for Exceptional Children, and 
the Consortium for Citizens with Dis-
abilities Education Task Force. 

The consortium represents more than 
70 national disability organizations, in-
cluding the American Occupational Au-
thority Association, the ARC, United 
Cerebral Palsy Association, Easter 
Seals, the Higher Education Consor-
tium for Special Education and Teach-

er Education Division, and the Chil-
dren and Adults with Attention-Def-
icit/Hyperactivity Disorder Associa-
tion. 

All of those organizations understand 
the challenges facing our most vulner-
able children, and all of them support 
this bipartisan amendment. 

Congress has a long and proud tradi-
tion of supporting and protecting edu-
cational opportunities for our most 
vulnerable young people. It is what we 
did when we passed the Elementary 
and Secondary Education Act in 1965. 
It is what we did when we created Head 
Start. And it is what we did when we 
started giving out Pell grants. It is 
time for us to step up once again and 
make the changes needed to make 
IDEA work for homeless and foster 
children with disabilities and children 
with disabilities in military families. 

I take just a minute to describe the 
special challenges facing these children 
and how our amendment will help 
them. Let me start with foster chil-
dren. Today in America there are near-
ly 500,000 children in foster care. Thirty 
percent of them are in special edu-
cation. We know foster children often 
do not function as well in school be-
cause of their experiences. Foster chil-
dren have usually been separated from 
their biological families because of 
child abuse or neglect. That can leave 
both emotional and physical marks for 
life. Given the shortage of foster par-
ents in our country, children in foster 
care are often shuttled between many 
different homes and schools. 

One young man shared with me his 
story of living in more than 100 homes 
throughout his childhood. Often, every 
new home means enrolling in a new 
school. And every new school means 
starting over again and getting the 
support and services they need. 

In addition to frequent absences and 
transfers, foster children often do not 
have parents to advocate for their edu-
cational needs. Almost every parent 
whose child has a disability will tell 
you that their role as advocate for 
their child directly impacts the quality 
of the education their child receives. 
Without a parent to advocate for them, 
foster children can languish for years 
with unrecognized disabilities or insuf-
ficient services to help them succeed in 
school. These experiences can leave 
children in foster care without the edu-
cation and support to lead functional, 
productive lives. 

I will share the true story of two fos-
ter children in New York City who 
need the help this amendment pro-
vides. Eric and his sister Joanna have 
been in foster care for 6 years. They 
have been in four different foster 
homes and each home was in a dif-
ferent borough. Each time they moved 
to a new home they were taken out of 
school in the middle of the school year. 
Frequently, they were not reenrolled in 
their new schools for weeks or months, 
and their records were not transferred 
from school to school. 

Both Eric and Joanna have learning 
disabilities. Each time they arrived in 

a new school, the teachers did not 
know they needed special education 
services. So over the years, Eric and 
Joanna missed months of school and 
have only occasionally received needed 
services. 

Upon their last move to a foster 
home in Queens, Eric’s new high school 
refused to enroll him because he was 16 
and he had no credits. The Advocates 
for Children assisted Eric and Joanna’s 
case worker in enrolling both students 
in school after they had been out of 
school for 3 months. Their advocates 
also secured records from 2 years ago 
that show that Eric had obtained 10 
credits and passed a regent’s exam. Be-
cause their records were never trans-
ferred, Eric had been placed in the 
ninth grade for the third time. Eric’s 
current guidance counselor was in-
formed at school and Eric’s records are 
being transferred. 

Our amendment helps disabled foster 
children such as Eric and Joanna by 
ensuring that their records follow them 
from school to school quickly and that 
they have an advocate who is on their 
side in developing an education plan. 

Let me turn to another group of stu-
dents our amendment will help. Home-
less children in our country also face 
significant hurdles to succeed in 
school, and these hurdles are higher for 
homeless children who have disabil-
ities. The Urban Institute estimates 
that 1.35 million children experience 
homelessness each year. A high propor-
tion of homeless children with disabil-
ities also need special education serv-
ices. Yet many have trouble getting 
the help they need. Children experi-
encing homelessness are diagnosed 
with learning disabilities at twice the 
rate of other children. They suffer from 
emotional or behavioral problems that 
interfere with learning at almost three 
times the rate of other children. These 
mental and emotional difficulties often 
begin at birth as infants who are home-
less have higher rates of low birth-
weight and need special care imme-
diately after birth, four times as often 
as other children. 

Like other children and youth sur-
viving in extreme poverty, homeless 
children and youth face appalling liv-
ing conditions. Many of these horrific 
conditions directly contribute to phys-
ical, mental, and emotional disabil-
ities. 

For example, students experiencing 
homelessness often suffer from poor 
nutrition, inadequate health care, 
higher rates of other health problems, 
and severe emotional stress related to 
conditions of extreme poverty and in-
stability. 

Unfortunately, even though homeless 
children suffer from disabilities at a 
disproportionate rate, children who are 
homeless are underserved by special 
education programs. A recent study of 
children in homeless shelters in Los 
Angeles found that while 45 percent of 
the children met the criteria for spe-
cial education evaluation, only 22 per-
cent had ever received special edu-
cation testing or placement. 
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In 2000, 50 percent of States reporting 

data to the U.S. Department of Edu-
cation reported that students in home-
less situations had difficulties access-
ing special education programs. 

Children who experience homeless-
ness desperately need stability in their 
lives. But they cannot stay in the same 
school or even the same district long 
enough for the individualized edu-
cation plan to be developed and imple-
mented. 

In addition, like foster children, 
some homeless youth have no legal 
guardian to watch out for their edu-
cational needs and to advocate for 
their special interests or their best in-
terests. I share the story of a young 
girl in Virginia our amendment would 
help. She is a 13-year-old girl. Her 
mother fled domestic violence. Over 
the course of 2 years they moved to 
temporary living situations in several 
school districts. The girl suffered ex-
treme trauma and was hospitalized on 
two occasions. The hospital evalua-
tions clearly show that she qualified 
for special education, and her mother 
had requested special education serv-
ices from several school districts. How-
ever, because they moved around, no 
school ever completed the evaluation 
process. Each successive school started 
the process from the very beginning. 
Even when the girl attended a single 
school for several months, the school 
did not complete the evaluation proc-
ess. Instead, it chose to wait it out 
until the family moved again. 

Finally, the girl’s mother found a 
special education attorney to take on 
her case. 

Our amendment would help students 
like her by ensuring that homeless stu-
dents have continuous educational 
services no matter how many times 
they are forced to move. 

Finally, I turn to a third group of 
disabled students whose special cir-
cumstances are often overlooked. Chil-
dren in military families often experi-
ence disruptions in their education be-
cause they move frequently. According 
to the Military Child Education Coali-
tion, 13 percent of children in military 
families receive special education serv-
ices or other special support. Further, 
children in military families move an 
average of every 2 to 3 years. That 
translates into attending six to nine 
schools from kindergarten until high 
school graduation. Children with dis-
abilities in these highly mobile fami-
lies need consistent services so they do 
not fall further behind each time they 
move. 

Especially in times of war, and when 
parents are serving our country on ex-
tended tours of duty, children in mili-
tary families need support and sta-
bility in their lives and in their edu-
cation. 

I would like to share some of the 
words I received from military families 
across the country who support my 
amendment. I received a letter from 
Natalie Cyphers of McGuire Air Force 
Base in New Jersey. Natalie writes: 

Thank you for your consideration of mili-
tary families with special needs children. My 
husband is active duty Air Force and we 
have a 14-year-old with mild cognitive defi-
ciency. I find one of the hardest parts of our 
son’s education occurs every time we move. 

It is difficult to implement the current IEP 
and often the educators do not realize the 
importance of continuity for our children. 

Any assistance in these situations would 
be helpful to all of us. 

That is from Natalie Cyphers at 
McGuire Air Force Base in New Jersey. 

I also received a letter from Kristina 
Rice of Boise, ID. Kristina is a parent 
of a disabled child and a case manager 
for children with disabilities. She 
wrote: 

The members of highly-mobile military 
families who suffer most educationally are 
children with disabilities as transitions are 
more difficult, and levels of service vary 
greatly from state to state. 

Evaluation processes are cumbersome, ex-
pensive and time-consuming, and the chil-
dren being served do not have the time to 
wait while new teachers and service pro-
viders try to re-create a picture of their 
needs and re-determine eligibility. 

Once several months have gone by without 
adequate services, a child may regress so far 
that he or she can lose a whole school year. 
[The] suggestions in this amendment are 
practical, fair, and necessary. 

Military families already sacrifice enough 
to serve our country. They do not need the 
added burden of delayed services for their 
children. 

That is from Kristina Rice, of Boise, 
ID. 

These stories reflect just a few of the 
many disabled students who this 
amendment will help. 

So, again, specifically, our amend-
ment will help students who change 
schools or school districts by ensuring 
that all students receive continued spe-
cial education services when they 
transfer schools. 

Our amendment ensures that records 
are transferred quickly so students do 
not waste critical time. 

Our amendment increases opportuni-
ties for early evaluation and interven-
tion for homeless and foster infants 
and toddlers with disabilities, and for 
children with disabilities in military 
families. 

Our amendment also ensures that 
these vulnerable children are rep-
resented on the State policy commit-
tees that decide their future. 

In addition, our amendment expands 
the definition of ‘‘parent’’ to include 
relatives or other caregivers who are 
equipped to make sound decisions in a 
child’s best interest when there is no 
biological parent available to do so. Fi-
nally, our amendment improves the co-
ordination of services and information 
so educational and social services 
agencies can work together more effi-
ciently to help these students. 

As we reauthorize IDEA, we have an 
obligation to pay extra attention to 
these children and to provide the re-
sources and support they need. The 
real test of how we treat children in 
America is measured in how we treat 
the most vulnerable among us. This 
amendment gives us a chance to do the 
right thing. 

I urge the Senate to join with more 
than 70 national disability, military 
family, foster, homeless, and education 
organizations in supporting the bipar-
tisan Murray-DeWine amendment. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Massachusetts. 
Mr. KENNEDY. Mr. President, I 

thank my friend and colleague from 
Washington for her attention to this 
issue that can make a major difference 
to many families with special needs 
children, recognizing the increased mo-
bility of our population, and, most par-
ticularly, the needs of those in the 
military who are moving through the 
school systems in different parts of our 
Nation in increasing numbers, and also 
giving special focus and attention to 
the too many Americans and American 
families who are homeless and have 
some special needs. 

So I rise in support of this amend-
ment because it will ensure that the 
disabled children who change schools 
will continue to get the services they 
need. 

America is increasingly a mobile so-
ciety. The demands of our economy and 
shifts in our culture mean Americans 
will move to new communities during 
their lives. Today, it is unlikely that a 
child will stay in the same school dis-
trict or even the State, for that mat-
ter, throughout their school years. 

Families and schools do all they can 
to make the transition easier for chil-
dren when they move from place to 
place, but many children still have a 
difficult adjustment to make in their 
new home and school. This is especially 
true for students with disabilities. 

Disabled children are extremely like-
ly to have problems when they leave 
one school for another. Sometimes 
they have difficulty with change be-
cause of their disability, but more 
often it is because their new school 
does not provide them with the serv-
ices they need. Because each State and 
school district does things differently, 
disabled students who move often wait 
months for their new school to provide 
them with special education. 

In the life of a disabled child—in the 
life of any child—missing a few days, 
let alone a few months, of instruction 
is a huge loss. Many disabled children 
actually lose skills they have already 
gained when they go without the serv-
ices they need for any length of time. 
These children are already struggling 
in school and fall further and further 
behind. 

Imagine what it is like, then, for a 
disabled child with a parent serving in 
the military. Imagine what it is like 
for a disabled child who is homeless or 
in foster care. It is one step forward 
and two steps back every time they 
change schools. 

The amendment offered by the Sen-
ator from Washington will help solve 
this problem by guaranteeing that dis-
abled students who move do not have 
to wait. It guarantees that disabled 
students do not go without special edu-
cation during the time it takes for the 

VerDate May 04 2004 00:55 May 13, 2004 Jkt 029060 PO 00000 Frm 00114 Fmt 4624 Sfmt 0634 E:\CR\FM\G12MY6.085 S12PT1



CONGRESSIONAL RECORD — SENATE S5355 May 12, 2004 
school and the parents to decide how 
best to meet the child’s needs. 

Will this be difficult for some schools 
to do? Certainly. Every school does it 
differently, and the flexibility in this 
amendment recognizes this fact. There 
will be times that a student moves to a 
district that is not ready to provide all 
of the services he or she needs. But a 
disabled child’s education—a disabled 
child’s future—should not suffer be-
cause the school needs time to get pre-
pared. 

As the Senator from Washington has 
explained, this amendment also makes 
numerous changes to the IDEA that 
will improve special education for dis-
abled children who are homeless or in 
foster care. Although children who are 
homeless are four times more likely to 
have delayed development than other 
children, they have a more difficult 
time accessing special education. 
These children are truly more vulner-
able. They are the vulnerable of the 
vulnerable. I applaud the Senator for 
her tireless efforts on their behalf. 

This amendment will make it easier 
for schools to provide disabled home-
less and foster children with the serv-
ices they need, and will smooth the 
transition for all disabled children who 
move to new schools. 

Mr. President, this recognizes the re-
ality; that is, we are in a mobile soci-
ety. Children are moving. Families are 
moving. In a bill that is dealing with 
special needs children, not to recognize 
that issue would be an omission. I 
think the Senator has made some ex-
cellent recommendations. 

We still have some work to do in 
terms of working through this issue, 
but it does seem to me that she has 
identified an extremely important area 
of need, and one to which we should at-
tend. So I thank her for bringing it to 
the attention of the Senate. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

Mr. GREGG. Mr. President, we have 
agreed to accept this amendment. I ask 
unanimous consent that the amend-
ment be agreed to. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The amend-
ment is agreed to. 

The amendment (No. 3148) was agreed 
to. 

Mr. GREGG. I move to reconsider the 
vote. 

Mr. KENNEDY. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. GREGG. I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. WARNER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

PHOTOS OF IRAQI PRISONER ABUSE 
Mr. WARNER. Mr. President, at 2 

o’clock today, the Department of De-

fense delivered to S–407 material relat-
ing to the issue of mistreatment by 
Americans in uniform and perhaps oth-
ers under contract against the pris-
oners in a prison in Iraq. Several hun-
dred of these photos have been shown 
to a large group of Senators. 

The Department of Defense prepared 
a document as guidance for Senators as 
to how hopefully they will handle their 
knowledge of these photos as they re-
late their responsibilities to their con-
stituents and others in giving their 
views. 

I ask unanimous consent to print in 
the RECORD a letter Senator LEVIN and 
I, in our capacity as chairman and 
ranking member of the Armed Services 
Committee, wrote to the Department 
of Defense with regard to the trans-
mission of these documents. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, 
COMMITTEE ON ARMED SERVICES, 

Washington, DC, May 11, 2004. 
Hon. DONALD H. RUMSFELD, 
Secretary of Defense, 
Pentagon, Washington, DC. 

DEAR MR. SECRETARY: We request the De-
partment of Defense provide the Committee 
on Armed Services an opportunity to review 
the photos and videos regarding the abuse of 
prisoners at Abu Ghraib prison in Iraq. Fur-
ther, it is our intent to extend this oppor-
tunity to all Members of the United States 
Senate. 

These materials should be brought to the 
Senate for review, but will remain under the 
control of the Defense Department. At no 
time will the Committee, the Senate, or any 
Member or employee thereof, take custody 
of, or assume responsibility for, these mate-
rials. A Defense Department official will re-
turn these materials to the Pentagon after 
the materials have been reviewed by Mem-
bers, subject to our subsequent recall if nec-
essary. 

Committee staff will coordinate the details 
of this request directly with your office. 

Sincerely, 
CARL LEVIN, 

Ranking Member. 
JOHN W. WARNER, 

Chairman. 

Mr. WARNER. Mr. President, I would 
like to read the material that was pro-
vided to Senators. It is entitled ‘‘White 
Paper For Persons Who Have Viewed 
The Detainee Abuse Photos.’’ 

The Privacy Act prohibits the disclosure of 
‘‘any record which is contained in a system 
of records’’ to ‘‘any person or to another 
agency,’’ except with ‘‘prior written consent 
of the individual to whom the record per-
tains.’’ 5 U.S.C. Section 552a(b). The statute 
applies only to records about U.S. citizens or 
permanent resident aliens (‘‘U.S. nation-
als’’). 

The Iraqi detainee abuse photos and videos 
. . . 

—we saw some video— 
were collected by and are maintained in the 
files of the military criminal investigative 
organization in the [Department of Defense]. 
The photos are subject to the Privacy Act to 
the extent they disclose the identities of 
U.S. nationals. 

Any release of the photos to persons out-
side the [Department of Defense] (with very 
limited exceptions concerning releases to 
Congress and certain Executive Branch offi-

cials) would risk liability under the Privacy 
Act. 

That liability in this sentence is to 
the Department of Defense. I ask unan-
imous consent to print in the RECORD 
the pertinent sections of the Privacy 
Act. 

(b) CONDITIONS OF DISCLOSURE.—No agency 
shall disclose any record which is contained 
in a system of records by any means of com-
munication to any person, or to another 
agency, except pursuant to a written request 
by, or with the prior written consent of, the 
individual to whom the record pertains, un-
less disclosure of the record would be— 

(9) to either House of Congress, or, to the 
extent of matter within its jurisdiction, any 
committee or subcommittee thereof, any 
joint committee of Congress or sub-
committee of any such joint committee; 

Mr. WARNER. There are certain ex-
ceptions as it relates to the Congress of 
the United States. Senators should 
read this and draw their own conclu-
sions from it. 

Any description of the photos (or any par-
ticular photo) that would reveal the identity 
of a U.S. national depicted in the photos 
would also risk liability under the Privacy 
Act. 

To the extent that any description of the 
photos is offered at all, it should be limited 
to generic statements about the conduct de-
picted in the photos without any reference 
that would tend to reveal the identity of any 
U.S. national involved in the conduct photo-
graphed. 

The disclosure of photographs or detainees 
could constitute a violation of the Geneva 
Conventions, which provide that such per-
sons shall be protected ‘‘against insults and 
public curiosity.’’ 

As I stated earlier today, speaking 
for myself, I believe very strongly 
these photographs should not be made 
public. That is not a decision that is up 
to the Senate or the Congress but to 
other authorities in the executive 
branch. I believe it could possibly en-
danger the men and women of the 
Armed Forces as they are serving val-
iantly and at great risk, not only in 
Iraq and Afghanistan but other areas of 
the world. 

Secondly, this Nation is founded on 
the rule of law. We are proceeding—I 
say we, the Department of Defense, and 
they are to be commended—carefully 
within the rule of law as it relates to 
this evidence and the trials which will 
be forthcoming of those who will be 
brought to justice by virtue of the Uni-
form Code of Military Justice. At those 
trials, they will be public. At those 
trials, such portions of these photos as 
a prosecutor deems necessary can be 
released and put into the public do-
main. As well, the defense counsel, 
likewise, through discovery can deter-
mine such photos that might in some 
way enhance the defense in that case. 
It is not as if there will be no public 
disclosure. It is the time and the cir-
cumstances under which that disclo-
sure is made. 

Again, the credibility of the country 
is being examined in connection with 
these tragic incidents that have taken 
place, tragic incidents against a back-
ground of 99.99 percent of the men and 
women of the U.S. military performing 
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all over the world at this very minute 
at personal risk but in the cause of 
freedom, to protect this Nation and our 
allies. I firmly believe the guidelines 
are out there certainly for colleagues. I 
have given you my best counsel on 
this. Here are the rules prescribed by 
the Department. I think it is in the 
best interest that we all, in a very 
calm, collected manner, continue to 
address this issue. 

The Committee on Armed Services 
has concluded two hearings. At this 
moment the Committee on Intel-
ligence, of which I am also a member, 
is conducting a hearing. Speaking for 
the Senate, and I believe the House, 
the proper oversight is being adminis-
tered. The Appropriations Committee 
likewise addressed this issue in some 
context today. The Government of our 
Nation, the executive and the legisla-
tive branch together—I find total co-
operation with the Department of De-
fense—is doing the best we know how 
to protect the interests of our Nation 
and protect the men and women of the 
Armed Forces and protect all others in 
this set of very tragic circumstances. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Hampshire. 
Mr. GREGG. Mr. President, I thank 

the Senator from Virginia for his ex-
traordinary leadership in the Senate, 
especially with the extremely difficult 
issues in our country today. We are 
very fortunate to have him as chair-
man of the Armed Services Committee. 

Mr. WARNER. Mr. President, I thank 
my good friend and colleague. I am 
privileged also to serve on his com-
mittee. 

Mr. GREGG. We are fortunate to 
have him on our committee also. That 
is an extra plus. But his leadership on 
issues protecting our Nation is second 
to none. 

AMENDMENT NO. 3149 

Mr. GREGG. Mr. President, I send to 
the desk an amendment on behalf of 
Senator SANTORUM. 

The PRESIDING OFFICER. The 
clerk will report. 

The bill clerk read as follows: 
The Senator from New Hampshire [Mr. 

GREGG], for Mr. SANTORUM, proposes an 
amendment numbered 3149. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that further read-
ing of the amendment be dispensed 
with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To provide for a paperwork 

reduction demonstration) 

Amend section 609 of the Individuals with 
Disabilities Education Act, as amended by 
section 101 of the bill, to read as follows: 
‘‘SEC. 609. PAPERWORK REDUCTION. 

‘‘(a) REPORT TO CONGRESS.—The Comp-
troller General shall conduct a review of 
Federal, State, and local requirements relat-
ing to the education of children with disabil-
ities to determine which requirements result 
in excessive paperwork completion burdens 
for teachers, related services providers, and 

school administrators, and shall report to 
Congress not later than 18 months after the 
date of enactment of the Individuals with 
Disabilities Education Improvement Act of 
2003 regarding such review along with stra-
tegic proposals for reducing the paperwork 
burdens on teachers. 

‘‘(b) PAPERWORK REDUCTION DEMONSTRA-
TION.— 

‘‘(1) PILOT PROGRAM.— 
‘‘(A) PURPOSE.—The purpose of this sub-

section is to provide an opportunity for 
States to identify ways to reduce paperwork 
burdens and other administrative duties that 
are directly associated with the require-
ments of this Act, in order to increase the 
time and resources available for instruction 
and other activities aimed at improving edu-
cational and functional results for children 
with disabilities. 

‘‘(B) AUTHORIZATION.— 
‘‘(i) IN GENERAL.—In order to carry out the 

purpose of this subsection, the Secretary is 
authorized to grant waivers of statutory re-
quirements of, or regulatory requirements 
relating to, this part for a period of time not 
to exceed 4 years with respect to not more 
than 20 States based on proposals submitted 
by States to reduce excessive paperwork and 
noninstructional time burdens that do not 
assist in improving educational and func-
tional results for children with disabilities. 

‘‘(ii) EXCEPTION.—The Secretary shall not 
waive any statutory requirements of, or reg-
ulatory requirements relating to, applicable 
civil rights requirements. 

‘‘(iii) RULE OF CONSTRUCTION.—Nothing in 
this subsection shall be construed to— 

‘‘(I) affect the right of a child with a dis-
ability to receive a free appropriate public 
education under this part; and 

‘‘(II) permit a State or local educational 
agency to waive procedural safeguards under 
section 615. 

‘‘(C) PROPOSAL.— 
‘‘(i) IN GENERAL.—A State desiring to par-

ticipate in the program under this sub-
section shall submit a proposal to the Sec-
retary at such time and in such manner as 
the Secretary may reasonably require. 

‘‘(ii) CONTENT.—The proposal shall in-
clude— 

‘‘(I) a list of any statutory requirements 
of, or regulatory requirements relating to, 
this part that the State desires the Sec-
retary to waive or change, in whole or in 
part; and 

‘‘(II) a list of any State requirements that 
the State proposes to waive or change, in 
whole or in part, to carry out a waiver grant-
ed to the State by the Secretary. 

‘‘(D) TERMINATION OF WAIVER.—The Sec-
retary shall terminate a State’s waiver 
under this subsection if the Secretary deter-
mines that the State— 

‘‘(i) has failed to make satisfactory 
progress in meeting the indicators described 
in section 616; or 

‘‘(ii) has failed to appropriately implement 
its waiver. 

‘‘(2) REPORT.—Beginning 2 years after the 
date of enactment of the Individuals with 
Disabilities Education Improvement Act of 
2003, the Secretary shall include in the an-
nual report to Congress submitted pursuant 
to section 426 of the Department of Edu-
cation Organization Act information related 
to the effectiveness of waivers granted under 
paragraph (1), including any specific rec-
ommendations for broader implementation 
of such waivers, in— 

‘‘(A) reducing— 
‘‘(i) the paperwork burden on teachers, 

principals, administrators, and related serv-
ice providers; and 

‘‘(ii) noninstructional time spent by teach-
ers in complying with this part; 

‘‘(B) enhancing longer-term educational 
planning; 

‘‘(C) improving positive outcomes for chil-
dren with disabilities; 

‘‘(D) promoting collaboration between IEP 
Team members; and 

‘‘(E) ensuring satisfaction of family mem-
bers. 

Mr. GREGG. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that immediately 
following morning business on Thurs-
day, May 13, the Senate resume consid-
eration of the pending IDEA bill and 
there then be 30 minutes equally di-
vided with respect to the pending 
Santorum amendment No. 3149; pro-
vided further that there be one rel-
evant second-degree amendment in 
order to the amendment and it be of-
fered by Senator BINGAMAN; further, 
that the amendment be limited to the 
same time limitation of the first de-
gree. I further ask unanimous consent 
that the only other amendment in 
order be a Gregg-Kennedy managers’ 
amendment to be agreed upon by both 
managers. 

I further ask consent that following 
disposition of the above amendments 
there be an additional 20 minutes of de-
bate equally divided between the two 
managers for closing remarks, and fol-
lowing that time the provisions of the 
previous order remain in effect. 

The PRESIDING OFFICER (Mr. 
CORNYN). Is there objection? Without 
objection, it is so ordered. 

The Senator from Nevada. 
Mr. REID. While the distinguished 

Senator from New Hampshire is on the 
floor, we could finish this bill before 
noon if things worked out right. I say, 
through the Chair to my friend, I spoke 
yesterday to the senior Senator from 
New Mexico, Mr. DOMENICI. He is inter-
ested, as are a number of other Sen-
ators, in moving forward on the mental 
health parity legislation. This may be 
the window that we can do that, and I 
say that because what we have been 
waiting on is a proposed amendment 
dealing with the scope of that matter 
from the distinguished chairman of the 
HELP Committee. I ask my friend if he 
has an idea when that might be ready 
because that is all that is holding up 
going to our legislation, as I under-
stand it. 

Mr. GREGG. Mr. President, I have 
tried to be very cooperative with the 
Senator from New Mexico and cer-
tainly he has tried to be cooperative 
with me. This has been an issue that 
has involved not only our body but the 
House and the White House. I have ac-
tually agreed that this language not go 
through our committee, which I think 
is a very generous act on our part, not 
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having it to mark up in committee and 
allowing it to move directly to the 
floor. Of course, before we can draft our 
amendment we actually have to see the 
language of the Senator from New Mex-
ico. We have not seen it. 

As soon as we get his language, we 
will be able to probably put together 
our amendment. The understanding is 
we are going to move promptly at that 
time because I understand Senator 
DOMENICI wants this moved, and I re-
spect him. He certainly has made a 
huge commitment in this area and I 
want to try to expedite it and be con-
structive in this initiative. 

Mr. REID. As with all things in life, 
communication is everything, and I 
think this communication has been 
most helpful. I will do everything I can 
to get the distinguished chairman a 
copy of the proposed amendment as 
soon as possible. As I said, this would 
be an opportunity to do that. As I said 
last night in closing, this will have 
been a good week for us. We have been 
able to finish the FSC bill. We are 
going to be able to finish this IDEA 
legislation tomorrow, and if we can do 
the mental health parity, that would 
be three very important pieces of legis-
lation in 1 week. For us in the Senate, 
that says a lot. 

Mr. GREGG. Mr. President, if we 
could add the confirmation of some of 
the judges who have been waiting for 
months, that would make this a good 
week. 

Mr. REID. Mr. President, I say in re-
sponse to my friend, we have confirmed 
173. I think we are in a position to do 
more. Although there are some nego-
tiations going on dealing with recess 
appointments, as soon as that matter 
is resolved—and I think it can be with 
a matter of a phone call from the 
White House—we could move forward 
and set up votes on maybe not all the 
judges but a lot of them. 

Mr. GREGG. Unless there is further 
business, I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Ms. LANDRIEU. Madam President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER (Ms. COL-
LINS). Without objection, it is so or-
dered. 

Ms. LANDRIEU. Mr. President, I will 
speak on the underlying bill for 15 min-
utes. 

I wanted to take this opportunity to 
come to the floor and speak for a 
minute about the important subject of 
education and, in particular, special 
education, which we refer to around 
here as IDEA. We authorize this very 
important piece of legislation every 5 
or 6 years. In the midst of all that is 
going on with Iraq and with our debate 
over tax policy regarding the economy, 
some would not consider this the most 
important issue before us. But for our 
students, our families, and for our edu-

cators, in particular, it is a very impor-
tant issue. 

I say on the eve of our commemo-
rating the 50th anniversary of the 
Brown v. Board of Education decision, 
it is appropriate that we would spend a 
couple of days in the Senate and in 
Congress speaking about an issue that 
really does affect millions of our fami-
lies. I know people in Louisiana are 
very concerned about special edu-
cation. 

I commend the chairman and the 
ranking member for bringing us a bill 
that, in the midst of all of this ran-
corous debate and gridlock—some of it, 
from my perspective, deserved because 
there are some things that our side 
doesn’t want to move forward, so we 
appropriately stop those actions. None-
theless, in the midst of all of this, we 
should take some time to work in a bi-
partisan way to move the agenda of 
special education and make some very 
needed improvements. I also commend 
the administration and the commission 
that worked very hard to try to outline 
for us a focus regarding special edu-
cation. Some of the findings of the re-
cent study that was concluded are 
worth repeating. They were mentioned 
earlier on the floor. 

I want to say again how important I 
think the work of this commission was 
when they noted that we as a Congress, 
as the educational leaders, should focus 
more on student outcomes. We have 
been, since we created this provision of 
the law in 1975, in my mind—and I 
think the Chair shares this opinion— 
too much focused on the process of 
making sure that each of our special 
needs students and their families and 
schools were following things step by 
step, paper trail by paper trail, and 
taking our eyes off the outcomes. What 
do we want these students, who are 
called special needs students—but they 
are just students who need special at-
tention. Every student needs special 
attention, and some students because 
of where they start, with challenges or 
disabilities, need extra attention. I 
know that is true in Louisiana. 

We have been, for these 30 years or 
so, too wrapped up in the process and 
not focused on the outcome. Are we, in 
fact, teaching children to read at grade 
level? Are we, in fact, intervening in 
the case of gross neglect or abuse to 
make sure that the proper outcome is 
that the abuse and neglect is stopped 
and children are placed in an environ-
ment that is more suitable to their 
needs, or are we focused on process, 
such as if the pink slip was turned in 
on time to match the yellow slip, or if 
the money was appropriately recorded. 
I am proud that study is moving up to-
ward outcome and results. 

I also want to say that the study has 
been good about suggesting to us—and 
this bill outlines some of the new 
thoughts—that we should be focused on 
prevention. Yes, we want to identify 
our students who need special atten-
tion, but if we could put in place better 
teaching techniques, early intervention 

strategies that would prevent young 
children from being labeled as special 
education, not only would that be bet-
ter for the student, it would be better 
for the parents, the school districts, 
and it would also save the taxpayers 
some money. Today, taxpayers would 
like to save money where and when 
they can. 

The third finding I thought worth 
noting was that we should begin to em-
brace more fully the concept that we 
only have one educational system for 
all of our children. We don’t have, and 
should not have, a two-tiered system or 
separate system—one for ‘‘regular’’ 
children and one for ‘‘special needs’’ 
children. They are all our children. 
They all need special attention. But 
special education, or IDEA, is to give 
added resources—we, in Louisiana, call 
that ‘‘lagniappe,’’ a little extra—to a 
certain group of students who might 
need it because of their physical or 
emotional or mental circumstance. 

Those are the three very important 
findings of the commission. I commend 
our leadership for helping us to focus 
on that. Let us not focus so much on 
the process, let us focus on the out-
comes. Are we succeeding with these 
children? Let us not just continue to 
label children as the need arises, but 
let’s focus on preventing the labeling 
at the earliest stage. Let us stop talk-
ing about two separate systems and re-
alize that we are talking about one sys-
tem and embrace that notion. 

There are four other short points I 
want to make regarding the underlying 
bill and, in general, they are positive 
comments. 

There has been great concern in Lou-
isiana about the issue of discipline in 
our schools, and I think rightfully so. 
We want to support our teachers and 
our administrators. We want to em-
power them to make good choices 
about maintaining an atmosphere of 
discipline in a school so all children 
can learn. 

If 1, 2, or 3 children are disruptive—it 
only takes 1—but if 1 child is disrup-
tive in a classroom, it wrecks the op-
portunity for those other 25, 20, 18, 15— 
whatever the number is—children to 
learn, and it robs them of an oppor-
tunity to have a full and productive 
day. 

Because our laws have been perhaps 
not as carefully written as possible, 
maybe our regulations have been too 
onerous, and perhaps some court deci-
sions have led us to a place where in 
America today—and I know in Lou-
isiana because my teachers and super-
intendents tell me: Senator, we are 
afraid to discipline a child. We are 
afraid of a lawsuit. Or we don’t know 
where to stand on this issue. 

As an example, as hard to believe as 
this is—and I am going to submit for 
the RECORD information to document 
it—we actually had an incident a cou-
ple years ago where two students—I 
know those listening will find this hard 
to believe—actually burned down a 
school, and because they were labeled 
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special education children, the actions 
taken against them were not what you 
and I would think would be appropriate 
in that they were basically allowed to 
go to a temporary school because they 
burned down the original school. Peo-
ple of that community did not think 
they could take appropriate action be-
cause they were prevented by some 
Federal law or regulation. 

I am happy to say, in large measure 
that discipline issue is addressed in 
this bill. That is why I am happy to 
support it. We can now, under this new 
bill, suspend or expel a child with no 
questions asked and no hearings nec-
essary for bombs, guns, drugs, or bodily 
injury to another student or a teacher. 
Then for issues that are not as clear as 
bombs, guns, drugs, and bodily injury 
to a student or teacher, there is a more 
streamlined process that does not get 
everybody tied up in legal knots and 
provides discipline in the classroom, in 
the hallways, in the gym, and in other 
places in the school environment so 
that learning can take place. I com-
mend this leadership. 

Perhaps we do not go as far as I 
would have liked on this issue. I know 
the Senator from Alabama, Mr. SES-
SIONS, and I have talked about even 
going further than this bill. But at 
least this is a step in the right direc-
tion to return discipline and empower 
our teachers to take appropriate ac-
tions. 

Let me be quick to say, we do not 
want any child who is suffering from a 
physical injury or disability, particu-
larly if a child is deaf or visually im-
paired, to suffer in any inappropriate 
way by disciplines that might come. 
But it has gotten out of hand in the 
sense that our regulations have tied 
the hands of our principals, super-
intendents, and teachers. We have ad-
dressed that situation. 

On the labeling issue, we have made 
some progress. I am going to put up a 
chart in a few moments to show that 
we have a long way to go. 

One of the other issues is funding. 
This bill gives us a new authorization 
level. It does not give us a funding 
level. This is where I want to express 
some disappointment. 

We just had a vote to authorize this 
bill at $13.5 billion for 2002, $16 billion 
for 2003, $18.5 billion for 2004, and $20.5 
billion for 2005. But the numbers appro-
priated are $20 million for 2002, 11.69 for 
2003, 12.34 for 2004, and 13.3 for 2005. 

There is a difference between author-
ized levels and appropriated levels. For 
No Child Left Behind and IDEA, au-
thorized levels are promised levels. Au-
thorized levels are what we promise to 
fund; appropriated levels are actually 
what we do. 

For today, this is a serious issue, and 
there is a serious differential. If we 
were truly funding IDEA the way we 
promised when we initially created it 
and the way we continue to promise 
each time we authorize it, Louisiana, 
just our State, would be getting an ad-
ditional $240 million a year. 

With 15 percent of our total popu-
lation labeled as ‘‘special education,’’ 
and with one out of every four children 
in poverty and with two out of three 
African-American children in poverty 
in our State, this $240 million would go 
a long way to helping us correct the in-
equities, to close the achievement gap, 
and to provide a quality education for 
all of our children. 

When we add the shortfall in IDEA 
with the shortfall in No Child Left Be-
hind, it comes to an astonishing $440 
million shortfall for Louisiana alone. I 
have not calculated the shortfall for 
Maine. I am sure the Presiding Officer, 
because she is a leader in this issue, is 
familiar with what that number would 
be. For the large States, such as Cali-
fornia, Florida, and Texas, it would 
have to be millions of dollars short be-
cause Louisiana, with only 4 percent of 
the Nation’s population, is short $450 
million. 

With $440 million, we could do a lot 
better job helping every child in Lou-
isiana learn to read at an early age and 
live up to the call of the special edu-
cation report that says an ounce of pre-
vention is worth a pound of cure. If we 
could prevent the labeling and teach 
children to read at age 6, 7, or 8, it 
would go a long way to preventing the 
labeling of ‘‘special education.’’ 

Let me go to this chart that will 
show my point. There are almost 3 mil-
lion children who are identified around 
the country as special education chil-
dren. I am almost getting uncomfort-
able using that term because the more 
we use it, the more people get the idea 
that these children are damaged goods, 
that there is something wrong with 
these children. They have special 
needs. I think it was the Senator from 
Maryland, Ms. MIKULSKI, who said it so 
beautifully: That might be true, but 
what these children really need is spe-
cial attention. 

I give my daughter special attention 
every night. I read to her for almost 30 
minutes, and I try to do it every night. 
She needs special attention, and I try 
to provide that because she is at a crit-
ical stage of learning to read. 

Most of these children who are in 
special education, as you can see, the 
vast majority of them, have speech or 
language disabilities. That is not to 
say there is something wrong with 
their God-given, innate intelligence. 
There is nothing wrong with the way 
God made their brain or fashioned it. 
He actually did a magnificent job. But 
we have not done our job as they grow 
to be little humans teaching them 
speech or language. So they come to 
school underprepared. Not mentally re-
tarded, not visually impaired, not deaf, 
not autistic, but they just have dif-
ficulty speaking and with language. 

Madam President, as you know, we 
are learning so much about the early 
brain development of children from 0 
to 3. We understand how critical it is 
as parents raising our own children to 
look directly in the eyes of a child, to 
speak with clear diction, to actually 

show them how to speak and to talk to 
children, and to have a conversation 
with them, even if they are unable to 
speak but just hearing the language. 

So many of our children from poor 
and disadvantaged backgrounds and 
some children from actually wealthier 
backgrounds who are neglected, but in 
large measure from poor and disadvan-
taged backgrounds, come to school not 
hearing the language properly, not 
having been spoken to in a direct way. 
So they start out at a tremendous dis-
advantage. 

In criticism of this administration 
and our actions here, if we would put 
our money where our mouth is and 
start funding early childhood edu-
cation, which could be done through ei-
ther funding No Child Left Behind fully 
so States have choices about where to 
spend their money—in large measure, 
they could spend it on early childhood 
education—or fully funding IDEA, we 
could eliminate 80 percent of the chil-
dren because we could catch their 
speech or language earlier with effec-
tive programs. 

How do I know this? Because we are 
doing it in Louisiana. Our super-
intendent, even being short of Federal 
dollars, even after the years we prom-
ised to give the money and we have 
not, has taken the bull by the horns 
with our Governor and our board of ele-
mentary and secondary education and 
with State dollars are creating what 
we call Louisiana Four, LA Four. 

We are trying to identify every 4- 
year-old in our State who needs help, 
who wants help. It is voluntary. Chil-
dren are not forced to go to school at 4 
years old, but for the parents who do 
want to enroll their child in a quality 
education, with parental involvement, 
we are providing our own State money. 
Just think what we could do with $440 
million. The results are astonishing. 

Children who are taught to read at 
the earliest ages and given the basics 
of phonics and language avoid being la-
beled as special education. So then we 
could focus our attention on those chil-
dren who really are challenged by 
things that, in large measure, are out 
of our control. 

The jury is still out on autism. We 
are not sure what causes autism. We do 
not believe, with all the studies I have 
read, that it is anything that is caused 
by human activity or inactivity. It 
seems to be a brain malfunctioning or 
a nerve malfunctioning. As I said, we 
are not clear yet on the research. Such 
a small percentage of the children who 
are in special education are autistic 
and that is an appropriate place for 
them to be, because autistic children 
have real special needs. It takes skill 
to educate and deal with them. 

Deafness and blindness, obviously, 
bring their own challenges. 

Traumatic brain injury, our children 
are sometimes in accidents, sometimes 
it is a birth defect, but we can hardly 
even see this graph because it is such a 
small percentage of children. 

If we could take care of children 
coming to school unprepared, which is 
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in our power to do, if we could take 
care of speech and language impair-
ment, and if we would properly diag-
nosis mental retardation—and I am 
convinced, because I have seen studies 
that indicate we are not accurately 
identifying or overidentifying children 
who are mentally retarded, in other 
words saying they are mentally re-
tarded but they are not really; we are 
just testing them in that way or mak-
ing that judgment when really they 
have been grossly neglected and abused 
and their IQ is perfectly fine. Our test-
ing measures are just not what they 
need to be. If we could take care of 
speech or language ability, which is in 
our control, we would dramatically re-
duce the number of children who would 
need this special intervention and 
therefore do a better job of educating 
them, reducing labeling, reducing the 
cost to the taxpayer, and making our 
children and their families much more 
satisfied. We would not be labeling 
them and putting that moniker on 
their back for their life. 

When children are labeled and told 
they are special education, most chil-
dren receive that as there is something 
wrong with them. They lower their own 
expectations for themselves. 

I will conclude on a couple of points. 
I guess having low expectations from 
your parents is very difficult to deal 
with. If one has a notion about them-
selves and their parents did not go to 
college or they did not finish high 
school, they set low expectations. Also, 
having low expectations from one’s 
teachers is difficult, but the most dif-
ficult expectation to overcome is if 
someone has low expectations of them-
selves. That is almost impossible to 
overcome. 

When we put labels on our children 
unnecessarily at an early age, thinking 
we are helping them but we are actu-
ally hurting them, those children lower 
their own expectations for themselves. 
That is very damaging to them and to 
our society. 

So let us do a better job of inter-
vening early. The best way to do that 
is to better use the funding we have 
and to demand of ourselves full funding 
for special education and No Child Left 
Behind. 

The final point I wish to mention is 
this bill again focuses on outcomes. 
Leave No Child Behind also attempts 
to focus on outcomes. That is where we 
have to stay the course. 

There are some who are suggesting 
that testing is too high stakes. Well, I 
say to them that life is a pretty high 
stakes game and nothing we do is 
worth doing if it cannot be measured. 

All action that we undertake, in al-
most every aspect of our life, is meas-
urable. So schools, in their outcomes, 
in their processes, can be measured. We 
are on the road and let us stay the 
course. Of course, it would be helpful, 
and I think imperative, that we fund 
these efforts. 

In conclusion, we have made great 
progress with this bill. We have taken 

some good steps in the area of stronger 
discipline. We are trying to address the 
discrepancy in funding, although we 
are still short in this effort. We still 
are overlabeling our children when 
early prevention would do so much. 

I thank the Members for allowing me 
to speak on behalf of the thousands of 
teachers in Louisiana and our families 
that are greatly concerned. We see 
some hope in this underlying legisla-
tion that we are moving in the right di-
rection. 

I yield the floor. 
The PRESIDING OFFICER. The as-

sistant Democratic leader. 
Mr. REID. Madam President, when-

ever I hear the distinguished Senator 
from Louisiana speak, I think of the 
wonderful weekend I had in New Orle-
ans. We were working with her on some 
projects. She wanted me to look at 
some projects that were funded in the 
Energy and Water Subcommittee that I 
have had the pleasure of chairing and 
being the ranking member on over the 
years. I have been in New Orleans on 
other occasions to be a tourist, but this 
was the first time I had ever gone there 
to work. 

I had wanted to see New Orleans for 
years. One of the things I told the Sen-
ator I wanted to see was these great 
pumps. New Orleans is below sea level, 
and to keep it dry their pumps go 24 
hours a day. They are big pumps. I had 
read an article in the Smithsonian 
Magazine about these old, old pumps 
that had not been changed since before 
the turn of the century that still keep 
New Orleans dry. 

So I had the pleasure of going there 
and seeing something that I wanted to 
see. The place where these big old 
pumps were was as clean as a res-
taurant. 

We then went to a big lake where I 
was—— 

Ms. LANDRIEU. Lake Pontchartrain. 
Mr. REID. Yes, Lake Pontchartrain, 

and I was so educated. For decades, 
they had been taking the shells from 
crustaceans out of the bottom of that 
lake and using them to pave roads 
around the city of New Orleans. They 
finally stopped as a matter of law, but 
in my mind I could not imagine there 
could be that many shells. Anyway, it 
was a wonderful trip. 

It was highlighted by my trip to Sen-
ator LANDRIEU’s childhood home. We 
took a vehicle there. They were doing a 
lot of construction in the area. Her 
mother and father live in the same 
home that she and I think 9 of her 10 
siblings were raised. She was raised in 
quite a small home, and the famous 
Moon Landrieu, who had served as 
mayor of New Orleans and cabinet sec-
retary, was there making and cooking 
candy. 

My payoff for going to New Orleans 
was I got candy from the great Moon 
Landrieu that I took home to my wife. 
Of course, one could see in the 
Landrieus the pride for their famous 
daughter. Last year she gave a speech 
that is one of the finest speeches I have 

ever heard. It was not long after that 
that I sent a copy of her speech on the 
Senate floor to her mom and dad. The 
next time I saw them, you could just 
see the pride they have telling me 
about the speech Senator LANDRIEU 
had given. They were so proud of her. 

So any time I hear her speak, I can-
not take out of my mind from where 
she came and what a great contribu-
tion she makes to the Senate. 

Ms. LANDRIEU. If the Senator will 
yield for a moment, I thank the Sen-
ator for those kind remarks. The Sen-
ator is invited to come back any time 
for that famous Moon Landrieu peanut 
brittle. I am motivated to speak on the 
floor about this particular subject be-
cause in our household our parents 
helped to educate nine of us on a shoe-
string budget. It became such a passion 
of mine, as I could see how that has 
helped each of us to go forward in our 
lives and to see what it had done for 
my father and mother. They both came 
from families where only one grand-
parent had gone to college. In my fa-
ther’s case, neither of his parents even 
went to high school. So when I come to 
the floor—I know you graduated from 
that large school of yours, with eight 
in the graduating class—you can appre-
ciate the importance of the work re-
garding education, fighting hard to 
make sure every family is like the 
Landrieu family or Reid family—at 
least having a chance for a good edu-
cation. 

If we write good laws and policies, it 
happens. If we don’t, it doesn’t. 

I thank the Senator for those com-
ments and I am happy to share my few 
thoughts about the underlying bill. 

Mr. CORZINE. Mr. President, I will 
take a few minutes to talk about an 
epidemic that affects not only children 
in my home state of New Jersey, but 1 
in 250 children across the Nation—au-
tism spectrum disorder (ASD). I have 
been working closely with groups such 
as Parents of Autistic Children and the 
New Jersey Center for Outreach and 
Community Services for the Autism 
Community (NJCOSAC) to address the 
staggering number of children who 
have been diagnosed with ASD. In fact, 
I introduced legislation, the TEACH 
Act, S. 1422, which highlights the needs 
of autistic children by bringing more 
qualified teachers into the classroom, 
helping families receive the support 
and services they need for their chil-
dren, and helping ensure vocational 
programs to assist people with autism 
transition from school to work are 
functioning as intended. 

With autism diagnoses skyrocketing, 
we must continue to make every effort 
to expand the quality and accessibility 
of treatments for children with ASD. 
That is why I am happy to report that 
some provisions of the TEACH Act 
have been included in the Senate reau-
thorization of IDEA, S. 1248. S. 1248 
contains provisions making funds 
available to develop and improve pro-
grams using cutting-edge research in 
order to provide in-service training to 
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schools and personnel who teach chil-
dren with ASD. These funds will ensure 
quality professional development for 
special education teachers through the 
use of scientifically based research on 
the treatment of autism. 

With the demand for services grossly 
outpacing the supply of specially 
trained teachers and therapists, these 
provisions are critical to increasing the 
number of special education teachers 
qualified to teach children diagnosed 
with ASD. Expanding access to treat-
ment, especially at an early age, is es-
sential to improving the outcomes for 
children affected by ASD. 

I thank Connie Garner and the entire 
HELP Committee for their assistance 
in getting this important language in 
the bill. I look forward to continuing 
to work with my colleagues and the au-
tism community to ensure that all 
children with ASD have access to early 
intervention by quality teachers 
trained in providing the most effective 
treatments. 

Mr. President, I also wish to mention 
a small but important part of this 
IDEA reauthorization that is crucial to 
parents of children with disabilities. I 
have had the privilege of working 
closely with Maura Collinsgru and the 
Parent Information Center of New Jer-
sey to ensure the rights of parents to 
represent their children in due process 
hearings without an attorney. I am 
happy to report that S. 1248 includes 
language clarifying this right so that 
parents can be effective advocates for 
their children. 

I would like to mention one New Jer-
sey case in particular that highlights 
the issue of parental rights in due proc-
ess hearings. In Collinsgru V. Palmra 
Board of Education, Robert and Maura 
Collinsgru were denied the right to rep-
resent their son, Francis Robert and 
Maura Collinsgru were denied the right 
to represent their son, Francis 
Collinsgru, during due process hear-
ings. Far from an isolated case, the de-
cision could have broad implications 
that could be detrimental to families 
of children with disabilities. 

As we know, parents’ access to attor-
neys is already very limited. Not only 
are there very few attorneys willing to 
take IDEA cases, but there are even 
fewer who actually specialize in IDEA. 
Moreover, of those attorneys who do 
specialize in IDEA, most are already 
overloaded with cases. Finally, the cost 
of many of these attorneys is prohibi-
tively expensive, especially for parents 
who are caring for a disabled child. At-
torney’s fees are an extra cost that 
they often cannot afford. With so few 
available attorneys, therefore, it is es-
sential that parents have the right to 
stand up for their children in court 
when faced with an injustice in the sys-
tem. 

I would like to take this time to 
thank Connie Garner for the HELP 
Committee for her help in getting this 
language included in the bill. Her ef-
forts have made it possible for parents 
to retain their right to due process and 

help their children receive the services 
they deserve. 

f 

LEGISLATIVE COMPROMISE 

Mr. REID. One of my favorite stories 
is a story about David Selznik, the 
great movie producer. He is the man 
who produced the movie ‘‘Gone With 
The Wind.’’ As he had made the movie, 
at that time they had in Hollywood 
something called the Hays Commis-
sion. It was in effect a committee of 
censorship. They looked at the movie 
and made a determination that he 
would have to strike from the movie 
the words, ‘‘Frankly, my dear, I don’t 
give a damn.’’ But Selznik thought 
that was an important part of his 
movie and he would not back down. So 
they were at loggerheads. Would the 
movie be able to go forward? Because 
without the Hays Commission stamp of 
approval, the movie could not go for-
ward. So they made a compromise. 
They said: We will compromise this. 
You can go ahead, you can keep those 
words, ‘‘Frankly, my dear, I don’t give 
a damn,’’ but if you keep that in the 
movie you are going to be assessed a 
fine of $15,000, and $15,000 was a lot of 
money then, even as it is now. But 
Selznik agreed to pay that. And that, 
of course, is one of the most memo-
rable lines in the history of Hollywood. 

The reason I mention that is Selznik 
and the Hays Commission realized that 
in life there is a time to fight and a 
time to compromise. The compromise 
worked out well in this instance. 

Compromise, in our business, being 
legislators, should not be a dirty word. 
Legislation is the art of compromise, 
the art of building consensus. 

Gerald Ford, whom I met when I was 
a young Lieutenant Governor and he 
was Vice President of the United 
States, was such a nice man. When I 
did meet him, the first big shot I met, 
shaking his hand, he sent me an auto-
graphed picture. My two little children 
at the time, when the picture came in, 
drew all over this picture as if it were 
a coloring book. But we got the colors 
off of it as much as we could. It was al-
ways smudged. I still have that pic-
ture. 

Anyway, that is off the subject. But 
Gerald Ford was so nice—what a nice 
man. The reason I mention Gerald Ford 
today is because he said something I 
believe so strongly. He said, ‘‘Com-
promise is the oil that makes govern-
ments go.’’ I believe that. I see the Pre-
siding Officer here—she, on a number 
of occasions, has been the key person 
in allowing us to get things done be-
cause she has been willing to com-
promise, in effect, break from the pack 
and say this is what I need to do. 

None of us should compromise our 
principles, but we should be willing to 
work together, to seek solutions we 
can live with for the good of the coun-
try. I have been in Congress now more 
than two decades and I have learned 
the way you get legislation done in 
this Congress and in the Senate specifi-

cally is when people work together and 
are willing to compromise. 

I have had the good fortune in the 
years I have been a legislator to have, 
on the State level and on the Federal 
level, legislation I have produced that 
is now law. But there is not a single 
piece of legislation I have ever written 
that is as I wrote it. It has all been 
changed. That is what you have to do 
to get things done. If people are—and I 
use this term, not in the true sense of 
the word—so principled they are not 
willing to get anything changed, they 
are not going to get anything done 
very often. 

I know that to be a legislator you 
have to be willing to compromise. 
There are some who say this is not 
right. Some say you have a majority, 
you should always be able to get your 
way. Our Founding Fathers didn’t be-
lieve that. The majority, you see, 
doesn’t need a Constitution to protect 
them. The majority can get what they 
want wherever they are. The Constitu-
tion of the United States was written 
to protect minorities. Our Founding 
Fathers created a government of 
checks and balances. They wanted the 
majority to have power, but not all of 
it. 

That is why, for example, we have an 
electoral college system. The electoral 
college system creates some unfairness 
in the minds of people. The result of 
the last Presidential election is the 
person who got fewer votes is now 
President of the United States. But 
that is our system and the system is so 
embedded in our minds and our con-
sciences that following that very bitter 
election, where there was a dispute in 
Florida that was decided by the U.S. 
Supreme Court—following that elec-
tion, which was decided by the Su-
preme Court, there wasn’t any civil un-
rest. There were no riots, no tires 
burned, no windows broken in build-
ings. It was decided by virtue of the 
fact that we have a Constitution. 

In the electoral college system, the 
person who gets the most votes doesn’t 
always win. Why? Because we have to 
take care of small States, States such 
as Maine and Nevada. 

The Senate was also designed to pro-
tect the rights of the minority. I was 
talking to my friend Senator ENZI, the 
Senator from the State of Wyoming. I 
said: MIKE, how is Wyoming doing 
populationwise? Is it growing? He said: 
No, we still can’t break 500,000. 

But, you see, MIKE ENZI, from a State 
that has fewer than 500,000 people, has 
the same power as a Senator from the 
State of Nevada which has 2.3 or 2.4 
million people. MIKE ENZI has the same 
power as someone from the State of 
California which I think has 34 million 
people, or some large number such as 
that. MIKE ENZI has the same power as 
DIANNE FEINSTEIN and BARBARA BOXER 
by virtue of the fact that we have a 
constitutional system that gives a Sen-
ator that power. 

One Senator has tremendous power. 
We have heard of the famous holds. 
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