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rules of the United States, and for other pur-
poses; which was ordered to lie on the table.

———
TEXT OF AMENDMENTS

SA 3119. Mr. GRASSLEY proposed an
amendment to the bill S. 622, to amend
title XIX of the Social Security Act to
provide families of disabled children
with the opportunity to purchase cov-
erage under the medicaid program for
such children, and for other purposes;
as follows:

In lieu of the matter proposed to be in-
serted, insert the following:

SECTION 1. SHORT TITLE; AMENDMENTS TO SO-
CIAL SECURITY ACT; TABLE OF CON-
TENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Family Opportunity Act of 2004’ or the
“Dylan Lee James Act’.

(b) AMENDMENTS TO SOCIAL SECURITY
AcT.—Except as otherwise specifically pro-
vided, whenever in this Act an amendment is
expressed in terms of an amendment to or re-
peal of a section or other provision, the ref-
erence shall be considered to be made to that
section or other provision of the Social Secu-
rity Act.

(c) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; amendments to Social
Security Act; table of contents.
Sec. 2. Opportunity for families of disabled
children to purchase medicaid
coverage for such children.
Treatment of inpatient psychiatric
hospital services for individuals
under age 21 in home or com-
munity-based services waivers.
Development and support of family-
to-family health information
centers.
Restoration of medicaid eligibility
for certain SSI beneficiaries.
OPPORTUNITY FOR FAMILIES OF DIS-
ABLED CHILDREN TO PURCHASE
MEDICAID COVERAGE FOR SUCH
CHILDREN.

(a) STATE OPTION To ALLOW FAMILIES OF
DISABLED CHILDREN TO PURCHASE MEDICAID
COVERAGE FOR SUCH CHILDREN.—

(1) IN GENERAL.—Section 1902 (42 U.S.C.
1396a) is amended—

(A) in subsection (a)(10)(A)({i)—

(i) by striking ‘‘or’’ at the end of subclause
(XVID);

(ii) by adding ‘‘or’’ at the end of subclause
(XVIII); and

(iii) by adding at the end the following new
subclause:

“(XIX) who are disabled children described
in subsection (cc)(1);”’; and

(B) by adding at the end the following new
subsection:

““(ce)(1) Individuals described in this para-
graph are individuals—

““(A) who have not attained 18 years of age;

‘“(B) who would be considered disabled
under section 1614(a)(3)(C) but for having
earnings or deemed income or resources (as
determined under title XVI for children) that
exceed the requirements for receipt of sup-
plemental security income benefits; and

‘(C) whose family income does not exceed
such income level as the State establishes
and does not exceed—

‘(i) 250 percent of the poverty line (as de-
fined in section 2110(c)(5)) applicable to a
family of the size involved; or

‘“(ii) such higher percent of such poverty
line as a State may establish, except that—

“(I) any medical assistance provided to an
individual whose family income exceeds 250
percent of such poverty line may only be
provided with State funds; and
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‘(II) no Federal financial participation
shall be provided under section 1903(a) for
any medical assistance provided to such an
individual.”.

(2) INTERACTION WITH EMPLOYER-SPONSORED
FAMILY COVERAGE.—Section 1902(cc) (42
U.S.C. 139%6a(cc)), as added by paragraph
(1)(B), is amended by adding at the end the
following new paragraph:

““(2)(A) If an employer of a parent of an in-
dividual described in paragraph (1) offers
family coverage under a group health plan
(as defined in section 2791(a) of the Public
Health Service Act), the State shall—

‘(i) require such parent to apply for, enroll
in, and pay premiums for, such coverage as a
condition of such parent’s child being or re-
maining eligible for medical assistance
under subsection (a)(10)(A)({i)(XIX) if the
parent is determined eligible for such cov-
erage and the employer contributes at least
50 percent of the total cost of annual pre-
miums for such coverage; and

‘“(ii) if such coverage is obtained—

‘“(I) subject to paragraph (2) of section
1916(h), reduce the premium imposed by the
State under that section in an amount that
reasonably reflects the premium contribu-
tion made by the parent for private coverage
on behalf of a child with a disability; and

‘“(IT) treat such coverage as a third party
liability under subsection (a)(25).

‘““(B) In the case of a parent to which sub-
paragraph (A) applies, a State, subject to
paragraph (1)(C)(ii), may provide for pay-
ment of any portion of the annual premium
for such family coverage that the parent is
required to pay. Any payments made by the
State under this subparagraph shall be con-
sidered, for purposes of section 1903(a), to be
payments for medical assistance.”.

(b) STATE OPTION ToO IMPOSE INCOME-RE-
LATED PREMIUMS.—Section 1916 (42 U.S.C.
13960) is amended—

(1) in subsection (a), by striking ‘‘sub-
section (g)” and inserting ‘‘subsections (g)
and (h)”’; and

(2) by adding at the end the following new
subsection:

‘“(h)(1) With respect to disabled children
provided medical assistance under section
1902(a)(10)(A)(1i1)(XIX), subject to paragraph
(2), a State may (in a uniform manner for
such children) require the families of such
children to pay monthly premiums set on a
sliding scale based on family income.

‘2) A premium requirement imposed
under paragraph (1) may only apply to the
extent that—

‘“(A) in the case of a disabled child de-
scribed in that paragraph whose family in-
come does not exceed 250 percent of the pov-
erty line, the aggregate amount of such pre-
mium and any premium that the parent is
required to pay for family coverage under
section 1902(cc)(2)(A)(i) does not exceed 7.5
percent of the family’s income; and

‘“(B) the requirement is imposed consistent
with section 1902(cc)(2)(A)({i) ().

‘“(3) A State shall not require prepayment
of a premium imposed pursuant to paragraph
(1) and shall not terminate eligibility of a
child under section 1902(a)(10)(A)(ii)(XIX) for
medical assistance under this title on the
basis of failure to pay any such premium
until such failure continues for a period of
not less than 60 days from the date on which
the premium became past due. The State
may waive payment of any such premium in
any case where the State determines that re-
quiring such payment would create an undue
hardship.”.

(¢) CONFORMING AMENDMENT.—Section
1903(f)(4) (42 U.S.C. 1396b(f)(4)) is amended in
the matter preceding subparagraph (A), by
inserting €1902(a)(10)(A)({1)N(XIX),” after
€1902(a)(10)(A)({1)(XVIID),”.

(d) RULE OF CONSTRUCTION.—Notwith-
standing any other provision of law, nothing
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in the amendments made by this section
shall be construed as permitting the applica-
tion of the enhanced FMAP (as defined in
section 2105(b) of the Social Security Act (42
U.S.C. 1397ee(b)) to expenditures that are at-
tributable to disabled children provided med-
ical assistance under section
1902(a)(10)(A)({1)(XIX) of such Act (42 U.S.C.
1396a(a)(10)(A)(11)(XIX)) (as added by sub-
section (a) of this section).

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to medical
assistance for items and services furnished
on or after October 1, 2006.

SEC. 3. TREATMENT OF INPATIENT PSYCHIATRIC
HOSPITAL SERVICES FOR INDIVID-
UALS UNDER AGE 21 IN HOME OR
COMMUNITY-BASED SERVICES WAIV-
ERS.

(a) IN GENERAL.—Section 1915(c) (42 U.S.C.
1396n(c)) is amended—

(1) in paragraph (1)—

(A) in the first sentence, by inserting ‘¢, or
would require inpatient psychiatric hospital
services for individuals under age 21,” after
“intermediate care facility for the mentally
retarded’’; and

(B) in the second sentence, by inserting ‘,
or would require inpatient psychiatric hos-
pital services for individuals under age 21"
before the period;

(2) in paragraph (2)(B), by striking ‘‘or
services in an intermediate care facility for
the mentally retarded’ each place it appears
and inserting ‘‘services in an intermediate
care facility for the mentally retarded, or in-
patient psychiatric hospital services for indi-
viduals under age 21°’;

(3) in paragraph (2)(C)—

(A) by inserting ¢, or who are determined
to be likely to require inpatient psychiatric
hospital services for individuals under age
21, after *‘, or intermediate care facility for
the mentally retarded’’; and

(B) by striking ‘‘or services in an inter-
mediate care facility for the mentally re-
tarded” and inserting ‘‘services in an inter-
mediate care facility for the mentally re-
tarded, or inpatient psychiatric hospital
services for individuals under age 21°’; and

(4) in paragraph (7)(A)—

(A) by inserting ‘‘or would require inpa-
tient psychiatric hospital services for indi-
viduals under age 21,” after ‘‘intermediate
care facility for the mentally retarded,”’; and

(B) by inserting ‘‘or who would require in-
patient psychiatric hospital services for indi-
viduals under age 21”° before the period.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) apply with respect to
medical assistance provided on or after Octo-
ber 1, 2006.

SEC. 4. DEVELOPMENT AND SUPPORT OF FAM-
ILY-TO-FAMILY HEALTH INFORMA-
TION CENTERS.

Section 501 (42 U.S.C. 701) is amended by
adding at the end the following new sub-
section:

“(c)(1)(A) For the purpose of enabling the
Secretary (through grants, contracts, or oth-
erwise) to provide for special projects of re-
gional and national significance for the de-
velopment and support of family-to-family
health information centers described in
paragraph (2)—

‘(i) there is appropriated to the Secretary,
out of any money in the Treasury not other-
wise appropriated—

“(I) $3,000,000 for fiscal year 2006;

¢“(IT) $4,000,000 for fiscal year 2007; and

¢‘(IIT) $5,000,000 for fiscal year 2008; and

‘“(ii) there is authorized to be appropriated
to the Secretary, $5,000,000 for each of fiscal
years 2009 and 2010.

‘“(B) Funds appropriated or authorized to
be appropriated under subparagraph (A)
shall—
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‘(i) be in addition to amounts appropriated
under subsection (a) and retained under sec-
tion 502(a)(1) for the purpose of carrying out
activities described in subsection (a)(2); and

‘“(ii) remain available until expended.

‘“(2) The family-to-family health informa-
tion centers described in this paragraph are
centers that—

““(A) assist families of children with dis-
abilities or special health care needs to
make informed choices about health care in
order to promote good treatment decisions,
cost-effectiveness, and improved health out-
comes for such children;

‘(B) provide information regarding the
health care needs of, and resources available
for, children with disabilities or special
health care needs;

‘(C) identify successful health delivery
models for such children;

‘(D) develop with representatives of health
care providers, managed care organizations,
health care purchasers, and appropriate
State agencies a model for collaboration be-
tween families of such children and health
professionals;

‘“(E) provide training and guidance regard-
ing caring for such children;

“(F) conduct outreach activities to the
families of such children, health profes-
sionals, schools, and other appropriate enti-
ties and individuals; and

‘“(G) are staffed by families of children
with disabilities or special health care needs
who have expertise in Federal and State pub-
lic and private health care systems and
health professionals.

‘(3) The Secretary shall develop family-to-
family health information centers described
in paragraph (2) in accordance with the fol-
lowing:

““(A) With respect to fiscal year 2006, such
centers shall be developed in not less than 25
States.

“(B) With respect to fiscal year 2007, such
centers shall be developed in not less than 40
States.

‘(C) With respect to fiscal year 2008, such
centers shall be developed in all States.

‘‘(4) The provisions of this title that are
applicable to the funds made available to the
Secretary under section 502(a)(1) apply in the
same manner to funds made available to the
Secretary under paragraph (1)(A).

“(5) For purposes of this subsection, the
term ‘State’ means each of the 50 States and
the District of Columbia.”.

SEC. 5. RESTORATION OF MEDICAID ELIGIBILITY
FOR CERTAIN SSI BENEFICIARIES.

(a) IN GENERAL.—Section
1902(a)(10)(A)(E)(IT) (42 U.s.C.
1396a(a)(10)(A)(A)(I1)) is amended—

(1) by inserting ‘‘(aa)’’ after “‘(II)”’;

(2) by striking ‘) and” and inserting
“and’’;

(3) by striking ‘‘section or who are’ and in-
serting ‘‘section), (bb) who are’’; and

(4) by inserting before the comma at the
end the following: ¢, or (cc) who are under 21
years of age and with respect to whom sup-
plemental security income benefits would be
paid under title XVI if subparagraphs (A) and
(B) of section 1611(c)(7) were applied without
regard to the phrase ‘the first day of the
month following’ .

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall apply to med-
ical assistance for items and services fur-
nished on or after January 1, 2006.

SA 3120. Mr. LEVIN submitted an
amendment intended to be proposed by
him to the bill S. 1637, to amend the In-
ternal Revenue Code of 1986 to comply
with the World Trade Organization rul-
ings on the FSC/ETI benefit in a man-
ner that preserves jobs and production
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activities in the United States, to re-
form and simplify the international
taxation rules of the United States,
and for other purposes; which was or-
dered to lie on the table; as follows:

At the end add the following:

TITLE IX—PROVISIONS DESIGNED TO RE-

STRICT USE OF ABUSIVE TAX SHELTERS
SEC. 901. PENALTY FOR PROMOTING ABUSIVE

TAX SHELTERS.

(a) PENALTY FOR PROMOTING ABUSIVE TAX
SHELTERS.—Section 6700 (relating to pro-
moting abusive tax shelters, etc.) is amend-
ed—

(1) by redesignating subsections (b) and (c)
as subsections (d) and (e), respectively,

(2) by striking ‘“‘a penalty’ and all that fol-
lows through the period in the first sentence
of subsection (a) and inserting ‘‘a penalty de-
termined under subsection (b)”’, and

(3) by inserting after subsection (a) the fol-
lowing new subsections:

“(b) AMOUNT OF PENALTY; CALCULATION OF
PENALTY; LIABILITY FOR PENALTY.—

‘(1) AMOUNT OF PENALTY.—The amount of
the penalty imposed by subsection (a) shall
not exceed 150 percent of the gross income
derived (or to be derived) from such activity
by the person or persons subject to such pen-
alty.

““(2) CALCULATION OF PENALTY.—The pen-
alty amount determined under paragraph (1)
shall be calculated with respect to each in-
stance of an activity described in subsection
(a), each instance in which income was de-
rived by the person or persons subject to
such penalty, and each person who partici-
pated in such an activity.

¢(3) LIABILITY FOR PENALTY.—If more than
1 person is liable under subsection (a) with
respect to such activity, all such persons
shall be jointly and severally liable for the
penalty under such subsection.

“(c) PENALTY NOT DEDUCTIBLE.—The pay-
ment of any penalty imposed under this sec-
tion or the payment of any amount to settle
or avoid the imposition of such penalty shall
not be considered an ordinary and necessary
expense in carrying on a trade or business
for purposes of this title and shall not be de-
ductible by the person who is subject to such
penalty or who makes such payment.”’.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to activities
after the date of the enactment of this Act.

(c) PRIOR SECTION To HAVE NO EFFECT.—
Notwithstanding section 415(b) of this Act,
such section, and the amendment made by
such section, shall not take effect.

SEC. 902. PENALTY FOR AIDING AND ABETTING
THE UNDERSTATEMENT OF TAX LI-
ABILITY.

(a) IN GENERAL.—Section 6701(a) (relating
to imposition of penalty) is amended—

(1) by inserting ‘‘the tax liability or’’ after
‘“‘respect to,” in paragraph (1),

(2) by inserting ‘‘aid, assistance, procure-
ment, or advice with respect to such’ before
“portion’ both places it appears in para-
graphs (2) and (3), and

(3) by inserting ‘‘instance of aid, assist-
ance, procurement, or advice or each such”
before ‘‘document’ in the matter following
paragraph (3).

(b) AMOUNT OF PENALTY.—Subsection (b) of
section 6701 (relating to penalties for aiding
and abetting understatement of tax liability)
is amended to read as follows:

“(b) AMOUNT OF PENALTY; CALCULATION OF
PENALTY; LIABILITY FOR PENALTY.—

‘(1) AMOUNT OF PENALTY.—The amount of
the penalty imposed by subsection (a) shall
not exceed 150 percent of the gross income
derived (or to be derived) from such aid, as-
sistance, procurement, or advice provided by
the person or persons subject to such pen-
alty.

May 6, 2004

‘“(2) CALCULATION OF PENALTY.—The pen-
alty amount determined under paragraph (1)
shall be calculated with respect to each in-
stance of aid, assistance, procurement, or ad-
vice described in subsection (a), each in-
stance in which income was derived by the
person or persons subject to such penalty,
and each person who made such an under-
statement of the liability for tax.

¢“(3) LIABILITY FOR PENALTY.—If more than
1 person is liable under subsection (a) with
respect to providing such aid, assistance,
procurement, or advice, all such persons
shall be jointly and severally liable for the
penalty under such subsection.”.

(¢) PENALTY NOT DEDUCTIBLE.—Section 6701
is amended by adding at the end the fol-
lowing new subsection:

‘(g) PENALTY NOT DEDUCTIBLE.—The pay-
ment of any penalty imposed under this sec-
tion or the payment of any amount to settle
or avoid the imposition of such penalty shall
not be considered an ordinary and necessary
expense in carrying on a trade or business
for purposes of this title and shall not be de-
ductible by the person who is subject to such
penalty or who makes such payment.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to activities
after the date of the enactment of this Act.

(e) PRIOR SECTION To HAVE NO EFFECT.—
Notwithstanding section 419 of this Act, such
section, and the amendment made by such
section, shall not take effect.

SEC. 903. PENALTY FOR FAILURE TO REGISTER
TAX SHELTER.

(a) IN GENERAL.—Section 6707 (relating to
failure to furnish information regarding tax
shelters) is amended to read as follows:

“SEC. 6707. FAILURE TO FURNISH INFORMATION
ON POTENTIALLY ABUSIVE TAX
SHELTER OR LISTED TRANSACTION.

‘“(a) IN GENERAL.—If a person who is re-
quired to file a return under section 6111
with respect to any potentially abusive tax
shelter—

‘(1) fails to file such return on or before
the date prescribed therefor, or

‘(2) files false or incomplete information
with the Secretary with respect to such shel-
ter,
such person shall pay a penalty with respect
to such return in the amount determined
under subsection (b).

““(b) AMOUNT OF PENALTY.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), the penalty imposed under
subsection (a) with respect to any failure
shall be not less than $50,000 and not more
than $100,000.

‘(2) LISTED TRANSACTIONS.—The penalty
imposed under subsection (a) with respect to
any listed transaction shall be an amount
equal to the greater of—

““(A) $200,000, or

‘“(B) 100 percent of the gross income de-
rived by such person for providing aid, as-
sistance, procurement, advice, or other serv-
ices with respect to the listed transaction
before the date the return including the
transaction is filed under section 6111.

Subparagraph (B) shall be applied by sub-
stituting ‘150 percent’ for ‘100 percent’ in the
case of an intentional failure or act de-
scribed in subsection (a).

“(c) CERTAIN RULES TO APPLY.—The provi-
sions of section 6707A(d) allowing the Com-
missioner of Internal Revenue to rescind a
penalty under certain circumstances shall
apply to any penalty imposed under this sec-
tion.

‘(d) POTENTIALLY ABUSIVE TAX SHELTERS
AND LISTED TRANSACTIONS.—The terms ‘po-
tentially abusive tax shelter’ and ‘listed
transaction’ have the respective meanings
given to such terms by section 6707A(c).

‘‘(e) PENALTY NOT DEDUCTIBLE.—The pay-
ment of any penalty imposed under this sec-
tion or the payment of any amount to settle
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or avoid the imposition of such penalty shall
not be considered an ordinary and necessary
expense in carrying on a trade or business
for purposes of this title and shall not be de-
ductible by the person who is subject to such
penalty or who makes such payment.”.

(b) CLERICAL AMENDMENT.—The item relat-
ing to section 6707 in the table of sections for
part I of subchapter B of chapter 68 is
amended by striking ‘‘regarding tax shel-
ters” and inserting ‘‘on potentially abusive
tax shelter or listed transaction’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to returns
the due date for which is after the date of
the enactment of this Act.

(d) PRIOR SECTION To HAVE NO EFFECT.—
Notwithstanding section 408(c) of this Act,
such section, and the amendments made by
such section, shall not take effect.

SEC. 904. PENALTY FOR FAILING TO MAINTAIN
CLIENT LIST.

(a) IN GENERAL.—Subsection (a) of section
6708 (relating to failure to maintain lists of
investors in potentially abusive tax shelters)
is amended to read as follows:

‘‘(a) IMPOSITION OF PENALTY.—

‘(1) IN GENERAL.—If any person who is re-
quired to maintain a list under section
6112(a) fails to make such list available upon
written request to the Secretary in accord-
ance with section 6112(b)(1)(A) within 20 busi-
ness days after the date of the Secretary’s
request, such person shall pay a penalty of
$10,000 for each day of such failure after such
20th day. If such person makes available an
incomplete list upon such request, such per-
son shall pay a penalty of $100 per each omit-
ted name for each day of such omission after
such 20th day.

‘(2) GOOD CAUSE EXCEPTION.—NoO penalty
shall be imposed by paragraph (1) with re-
spect to the failure on any day if, in the
judgment of the Secretary, such failure is
due to good cause.”.

(b) PENALTY NOT DEDUCTIBLE.—Section
6708 is amended by adding at the end the fol-
lowing new subsection:

“(c) PENALTY NOT DEDUCTIBLE.—The pay-
ment of any penalty imposed under this sec-
tion or the payment of any amount to settle
or avoid the imposition of such penalty shall
not be considered an ordinary and necessary
expense in carrying on a trade or business
for purposes of this title and shall not be de-
ductible by the person who is subject to such
penalty or who makes such payment.”’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to requests
made by the Secretary of the Treasury after
the date of the enactment of this Act.

(d) PRIOR SECTION To HAVE NO EFFECT.—
Notwithstanding section 409(b) of this Act,
such section, and the amendment made by
such section, shall not take effect.

SEC. 905. PENALTY FOR FAILING TO DISCLOSE
POTENTIALLY ABUSIVE TAX SHEL-
TER.

(a) IN GENERAL.—Part I of subchapter B of
chapter 68 (relating to assessable penalties)
is amended by inserting after section 6707
the following new section:

“SEC. 6707A. PENALTY FOR FAILURE TO INCLUDE
POTENTIALLY ABUSIVE TAX SHEL-
TER INFORMATION WITH RETURN
OR STATEMENT.

‘‘(a) IMPOSITION OF PENALTY.—Any person
who fails to include on any return or state-
ment any information with respect to a po-
tentially abusive tax shelter which is re-
quired under section 6011 to be included with
such return or statement shall pay a penalty
in the amount determined under subsection
(b).
‘“(b) AMOUNT OF PENALTY.—

‘(1) IN GENERAL.—Except as provided in
paragraphs (2) and (3), the amount of the
penalty under subsection (a) shall be $50,000.

CONGRESSIONAL RECORD — SENATE

‘“(2) LISTED TRANSACTION.—Except as pro-
vided in paragraph 3, the amount of the pen-
alty under subsection (a) with respect to a
listed transaction shall be $100,000.

¢“(3) INCREASE IN PENALTY FOR INTENTIONAL
NONDISCLOSURE.—In the case of an inten-
tional failure by any person under subsection
(a), the penalty under paragraph (1) shall be
$100,000 and the penalty under paragraph (2)
shall be $200,000.

‘‘(c) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) POTENTIALLY ABUSIVE TAX SHELTER.—
The term ‘potentially abusive tax shelter’
means any transaction with respect to which
information is required to be included with a
return or statement, because the Secretary
has determined by regulation or otherwise
that such transaction has a potential for tax
avoidance or evasion.

‘“(2) LISTED TRANSACTION.—Except as pro-
vided in regulations, the term ‘listed trans-
action’ means a potentially abusive tax shel-
ter which is the same as, or substantially
similar to, a transaction specifically identi-
fied by the Secretary as a tax avoidance
transaction for purposes of section 6011.

‘‘(d) AUTHORITY TO RESCIND PENALTY.—

‘(1) IN GENERAL.—The Commissioner of In-
ternal Revenue may rescind all or any por-
tion of a penalty imposed by this section
with respect to any violation if—

““(A) the violation is with respect to a po-
tentially abusive tax shelter other than a
listed transaction,

‘“(B) the person on whom the penalty is im-
posed has a history of complying with the re-
quirements of this title,

‘“(C) it is shown that the violation is due to
an unintentional mistake of fact,

‘(D) imposing the penalty would be
against equity and good conscience, and

‘“(E) rescinding the penalty would promote
compliance with the requirements of this
title and effective tax administration.

‘(2) DISCRETION.—The exercise of authority
under paragraph (1) shall be at the sole dis-
cretion of the Commissioner and may be del-
egated only to the head of the Office of Tax
Shelter Analysis. The Commissioner, in the
Commissioner’s sole discretion, may estab-
lish a procedure to determine if a penalty
should be referred to the Commissioner or
the head of such Office for a determination
under paragraph (1).

““(3) NO APPEAL.—Notwithstanding any
other provision of law, any determination
under this subsection may not be reviewed in
any administrative or judicial proceeding.

‘“(4) RECORDS.—If a penalty is rescinded
under paragraph (1), the Commissioner shall
place in the file in the Office of the Commis-
sioner the opinion of the Commissioner or
the head of the Office of Tax Shelter Anal-
ysis with respect to the determination, in-
cluding—

‘“(A) the facts and circumstances of the
transaction,

‘(B) the reasons for the rescission, and

‘“(C) the amount of the penalty rescinded.
A copy of such opinion shall be provided
upon written request to the Committee on
Ways and Means of the House of Representa-
tives, the Committee on Finance of the Sen-
ate, the Joint Committee on Taxation, or
the General Accounting Office.

‘“(5) REPORT.—The Commissioner shall
each year report to the Committee on Ways
and Means of the House of Representatives
and the Committee on Finance of the Sen-
ate—

‘“(A) a summary of the total number and
aggregate amount of penalties imposed, and
rescinded, under this section, and

‘(B) a description of each penalty re-
scinded under this subsection and the rea-
sons therefor.
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‘‘(e) PENALTY REPORTED TO SEC.—In the
case of a person—

‘(1) which is required to file periodic re-
ports under section 13 or 15(d) of the Securi-
ties Exchange Act of 1934 or is required to be
consolidated with another person for pur-
poses of such reports, and

“(2) which—

““(A) is required to pay a penalty under this
section with respect to a listed transaction,

‘(B) is required to pay a penalty under sec-
tion 6662A with respect to any potentially
abusive tax shelter at a rate prescribed
under section 6662A(c), or

“(C) is required to pay a penalty under sec-
tion 6662B with respect to any noneconomic
substance transaction,
the requirement to pay such penalty shall be
disclosed in such reports filed by such person
for such periods as the Secretary shall speci-
fy. Failure to make a disclosure in accord-
ance with the preceding sentence shall be
treated as a failure to which the penalty
under subsection (b)(2) applies.

“(f) PENALTY IN ADDITION TO OTHER PEN-
ALTIES.—The penalty imposed by this section
shall be in addition to any other penalty pro-
vided by law.

‘(g) PENALTY NOT DEDUCTIBLE.—The pay-
ment of any penalty imposed under this sec-
tion or the payment of any amount to settle
or avoid the imposition of such penalty shall
not be considered an ordinary and necessary
expense in carrying on a trade or business
for purposes of this title and shall not be de-
ductible by the person who is subject to such
penalty or who makes such payment.”.

(b) CONFORMING AMENDMENT.—The table of
sections for part I of subchapter B of chapter
68 is amended by inserting after the item re-
lating to section 6707 the following:

“Sec. 6707A. Penalty for failure to include
potentially abusive tax shelter
information with return or
statement.”.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to returns
and statements the due date for which is
after the date of the enactment of this Act.

(d) PRIOR SECTION To HAVE NO EFFECT.—
Notwithstanding section 402(c) of this Act,
such section, and the amendments made by
such section, shall not take effect.

SEC. 906. IMPROVED DISCLOSURE OF POTEN-

TIALLY ABUSIVE TAX SHELTERS.

(a) IN GENERAL.—Section 6111 (relating to
registration of tax shelters) is amended to
read as follows:

“SEC. 6111. DISCLOSURE OF POTENTIALLY ABU-

SIVE TAX SHELTERS.

‘‘(a) IN GENERAL.—Each material advisor
with respect to any potentially abusive tax
shelter shall make a return (in such form as
the Secretary may prescribe) setting forth—

‘(1) information identifying and describing
such shelter,

‘“(2) information describing any potential
tax benefits expected to result from the shel-
ter, and

‘“(3) such other information as the Sec-
retary may prescribe.

Such return shall be filed not later than the

date which is 30 days before the date on

which the first sale of such shelter occurs or
on any other date specified by the Secretary.

““(b) DEFINITIONS.—For purposes of this sec-
tion—

(1) MATERIAL ADVISOR.—

‘““(A) IN GENERAL.—The term ‘material ad-
visor’ means any person—

‘(i) who provides any material aid, assist-
ance, or advice with respect to designing, or-
ganizing, managing, promoting, selling, im-
plementing, or carrying out any potentially
abusive tax shelter, and

‘(ii) who directly or indirectly derives
gross income in excess of the threshold
amount for such aid, assistance, or advice.
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‘“(B) THRESHOLD AMOUNT.—For purposes of
subparagraph (A), the threshold amount is—

‘(i) $50,000 in the case of a potentially abu-
sive tax shelter substantially all of the tax
benefits from which are provided to natural
persons, and

‘(ii) $100,000 in any other case.

‘“(2) POTENTIALLY ABUSIVE TAX SHELTER.—
The term ‘potentially abusive tax shelter’
has the meaning given to such term by sec-
tion 6707A(c).

‘“(c) REGULATIONS.—The Secretary may
prescribe regulations which provide—

‘(1) that only 1 person shall be required to
meet the requirements of subsection (a) in
cases in which 2 or more persons would oth-
erwise be required to meet such require-
ments,

‘(2) exemptions from the requirements of
this section, and

‘(3) such rules as may be necessary or ap-
propriate to carry out the purposes of this
section.”.

(b) CONFORMING AMENDMENTS.—

(1) The item relating to section 6111 in the
table of sections for subchapter B of chapter
61 is amended to read as follows:

‘“Sec. 6111. Disclosure of potentially abusive
tax shelters.”.

(2)(A) So much of section 6112 as precedes
subsection (c) thereof is amended to read as
follows:

“SEC. 6112. MATERIAL ADVISORS OF POTEN-
TIALLY ABUSIVE TAX SHELTERS
MUST KEEP CLIENT LISTS.

‘“(a) IN GENERAL.—Each material advisor
(as defined in section 6111) with respect to
any potentially abusive tax shelter (as de-
fined in section 6707A(c)) shall maintain, in
such manner as the Secretary may by regu-
lations prescribe, a list—

‘(1) identifying each person with respect to
whom such advisor acted as such a material
advisor with respect to such shelter, and

‘(2) containing such other information as
the Secretary may by regulations require.
This section shall apply without regard to
whether a material advisor is required to file
a return under section 6111 with respect to
such transaction.”.

(B) Section 6112 is amended by redesig-
nating subsection (c) as subsection (b).

(C) Section 6112(b), as redesignated by sub-
paragraph (B), is amended—

(i) by inserting ‘“‘written’ before ‘‘request’’
in paragraph (1)(A), and

(ii) by striking ‘‘shall prescribe’ in para-
graph (2) and inserting ‘‘may prescribe’’.

(D) The item relating to section 6112 in the
table of sections for subchapter B of chapter
61 is amended to read as follows:

‘“‘Sec. 6112. Material advisors of potentially
abusive tax shelters must keep
client lists.”.

(3)(A) The heading for section 6708 is
amended to read as follows:

“SEC. 6708. FAILURE TO MAINTAIN CLIENT LISTS

WITH RESPECT TO POTENTIALLY
ABUSIVE TAX SHELTERS.”.
(B) The item relating to section 6708 in the
table of sections for part I of subchapter B of
chapter 68 is amended to read as follows:

‘“Sec. 6708. Failure to maintain client lists
with respect to potentially abu-
sive tax shelters.”.

(¢) REQUIRED DISCLOSURE NOT SUBJECT TO
CLAIM OF CONFIDENTIALITY.—Section
6112(b)(1), as redesignated by subsection
(0)(2)(B), is amended by adding at the end the
following new flush sentence:

“For purposes of this section, the identity of
any person on such list shall not be privi-
leged.”.

(d) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
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section shall apply to transactions with re-
spect to which material aid, assistance, or
advice referred to in section 6111(b)(1)(A)@{)
of the Internal Revenue Code of 1986 (as
added by this section) is provided after the
date of the enactment of this Act.

(2) NO CLAIM OF CONFIDENTIALITY AGAINST
DISCLOSURE.—The amendment made by sub-
section (c) shall take effect as if included in
the amendments made by section 142 of the
Deficit Reduction Act of 1984.

(e) PRIOR SECTION To HAVE NO EFFECT.—
Notwithstanding section 407(d) of this Act,
such section, and the amendments made by
such section, shall not take effect.

SEC. 907. EXTENSION OF STATUTE OF LIMITA-
TIONS FOR UNDISCLOSED TAX SHEL-
TER.

(a) IN GENERAL.—Section 6501(c) (relating
to exceptions) is amended by adding at the
end the following new paragraph:

€(10) POTENTIALLY ABUSIVE TAX SHEL-
TERS.—If a taxpayer fails to include on any
return or statement for any taxable year any
information with respect to a potentially
abusive tax shelter (as defined in section
6707A(c)) which is required under section 6011
to be included with such return or state-
ment, the time for assessment of any tax im-
posed by this title with respect to such
transaction shall not expire before the date
which is 2 years after the earlier of—

‘“(A) the date on which the Secretary is
furnished the information so required; or

‘““(B) the date that a material advisor (as
defined in section 6111) meets the require-
ments of section 6112 with respect to a re-
quest by the Secretary under section 6112(b)
relating to such transaction with respect to
such taxpayer.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
yvears with respect to which the period for as-
sessing a deficiency did not expire before the
date of the enactment of this Act.

(c) PRIOR SECTION To HAVE NO EFFECT.—
Notwithstanding section 416(b) of this Act,
such section, and the amendment made by
such section, shall not take effect.

SEC. 908. PENALTY FOR FAILING TO REPORT IN-
TERESTS IN FOREIGN FINANCIAL
ACCOUNTS.

(a) IN GENERAL.—Section 5321(a)(b) of title
31, United States Code, is amended to read as
follows:

“(5) FOREIGN FINANCIAL AGENCY TRANS-
ACTION VIOLATION.—

‘‘(A) PENALTY AUTHORIZED.—The Secretary
of the Treasury may impose a civil money
penalty on any person who violates, or
causes any violation of, any provision of sec-
tion 5314.

“(B) AMOUNT OF PENALTY.—

‘(i) IN GENERAL.—Except as provided in
subparagraph (C), the amount of any civil
penalty imposed under subparagraph (A)
shall not exceed $10,000.

‘“(i1) REASONABLE CAUSE EXCEPTION.—No
penalty shall be imposed under subparagraph
(A) with respect to any violation if—

‘“(I) such violation was due to reasonable
cause, and

‘“(IT) the amount of the transaction or the
balance in the account at the time of the
transaction was properly reported.

‘“(C) WILLFUL VIOLATIONS.—In the case of
any person willfully violating, or willfully
causing any violation of, any provision of
section 5314, the amount of the civil penalty
imposed under subparagraph (A) shall be—

‘(i) not less than $5,000,

‘“(ii) not more than 50 percent of the
amount determined under subparagraph (D),
and

‘“(iii) subparagraph (B)(ii) shall not apply.

‘(D) AMOUNT.—The amount determined
under this subparagraph is—
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‘(i) in the case of a violation involving a
transaction, the amount of the transaction,
or

‘‘(ii) in the case of a violation involving a
failure to report the existence of an account
or any identifying information required to be
provided with respect to an account, the bal-
ance in the account at the time of the viola-
tion.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to viola-
tions occurring after the date of the enact-
ment of this Act.

(c) PRIOR SECTION To HAVE NO EFFECT.—
Notwithstanding section 412(b) of this Act,
such section, and the amendment made by
such section, shall not take effect.

———

AUTHORITY FOR COMMITTEES TO
MEET
COMMITTEE ON AGRICULTURE, NUTRITION, AND
FORESTRY
Mr. COLEMAN. Mr. President, I ask
unanimous consent that the Com-
mittee on Agriculture, Nutrition, and
Forestry be authorized to conduct a
hearing during the session of the Sen-
ate on Thursday, May 6, 2004. The pur-
pose of this hearing will be to discuss
Biomass Use in Energy Production:
New Opportunities for Agriculture.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ARMED SERVICES
Mr. COLEMAN. Mr. President, I ask
unanimous consent that the committee
on Armed Services be authorized to
meet during the session of the Senate
on Thursday, May 6, 2004 at 9:30 a.m. in
closed session to mark up the Depart-
ment of Defense Authorization Act for
fiscal year 2005.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON BANKING, HOUSING AND URBAN
AFFAIRS
Mr. COLEMAN. Mr. President, I ask
unanimous consent that the Com-
mittee on Banking, Housing, and
Urban Affairs be authorized to meet
during the session of the Senate on
Thursday, May 6, 2004, at 10:00 a.m. to
conduct a markup of ‘“The Public
Transportation Terrorism Prevention
Act.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION
Mr. COLEMAN. Mr. President, I ask
unanimous consent that the Com-
mittee on Commerce, Science, and
Transportation be authorized to meet
on Thursday, May 6, 2004, at 9:30 a.m.
on Impacts of Climate Change and
States’ Actions.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON THE JUDICIARY
Mr. COLEMAN. Mr. President, I ask
unanimous consent that the Com-
mittee on the Judiciary be authorized
to meet to conduct a markup on Thurs-
day, May 6, 2004, at 9:30 a.m. in Dirksen
Senate Building Room 226.

Agenda
I. Nominations

Henry W. Saad to be U.S. Circuit
Judge for the Sixth Circuit.
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