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Good public policy demands expedited
termination of the broken tort system
and preservation of funds so that pay-
ments can go to the most worthy
claimants, as defined by the consensus
medical criteria.

As a final note, proposals for re-
search moneys for mesothelioma were
circulated in committee. Mesothelioma
victims generally live only a year or so
after diagnosis of this horrible disease.
More research is needed on mesothe-
lioma to find better treatments and
even a cure, and | am pleased this bill
addresses this problem.

Our bill now provides up to $50 mil-
lion—and | am willing to consider in-
creasing that amount—in grants to
mesothelioma research and treatment
centers. In addition, these centers
must be associated with the Depart-
ment of Veterans Affairs medical cen-
ters to provide research benefits and
care to veterans who have suffered ex-
cessively from mesothelioma. These,
along with the asbestos ban, are impor-
tant and vital pieces of legislation that
must not be overlooked.

Again, | tried to highlight here some
of the major changes from S. 1125 as re-
ported, many of which were made to
address the concerns raised by various
members in committee, especially on
the Democratic side. These revisions
are aimed at ensuring that the pro-
gram established under the FAIR Act
is fair to victims.

In short, the Hatch-Frist-Miller bill
represents a reasonable and fair solu-
tion to the asbestos litigation crisis
and may be the only solution to it.
Members from both sides of the aisle
recognize that an equitable compensa-
tion program is necessary.

I believe S. 2290, the Hatch-Frist-Mil-
ler bill, meets the test. | urge all of my
colleagues to support this bill and at
least support debate on this bill and
bring up amendments so we can see
what further changes the Senate, in
working its will, will require. We
should certainly see that this bill is
fully considered by the Senate.

Having said all of that, I am very
concerned that this bill is being treat-
ed only politically; that there are those
who are afraid to vote on this matter;
that there are those who do not want
to be involved in this matter right
now; that there are those who want to
stop this matter because of political
pressure by special interest groups.

We now have 8,400 companies that are
being sued, and it may go as high as
15,000. I might add that we have about
16 major insurance companies that are
being sued, some of which should not
have the liabilities we are imposing
upon them. Nevertheless, the more
companies that go into bankruptcy,
the more jobs are lost, the more pen-
sions are lost, the more this economy
will suffer, and the more all of us will
be worse off.

I might also add that the courts have
not proven to be effective here and that
the tort system has failed. Even the
Supreme Court of the United States
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says this requires a legislative solu-
tion. This is the only legislative solu-
tion that is available, and if we want to
get something done, we are going to
have to work on this bill.

Personally, rather than have a fili-
buster on the motion to proceed, I
think we should go to the bill. | person-
ally would be willing to grant more
time if we would have a definite date.
I cannot speak for the majority leader,
naturally, but | would personally be
willing to grant more time, as Senator
SPECTER was, to have further negotia-
tions outside the context of debate on
the bill where usually those negotia-
tions help bring about a bill. But I
would be willing to go another 2 weeks
to a month in intensive 9 to 6 negotia-
tions every day, which we have been
doing now for 8 months, if we had a
definite time to bring up amendments
and a definite time for final passage of
the bill or a final vote on the bill.
Maybe we will vote it down in the end.
| doubt it. In fact, I am sure we will
not.

The fact is, in other words, if we do
not have to face another filibuster and
if everybody in good faith works to try
to bring this about and we have a de-
bate on the floor and people have
amendments they want to bring up,
they can do it. I cannot speak for the
majority leader, but | certainly would
be willing to recommend that, again
bending over backwards to try to ac-
commodate our colleagues on the other
side.

If that is not acceptable, then | have
to conclude that the statements made
by some of the folks outside of the Sen-
ate who are knowledgeable about this
that politics is more important than
solving this problem, that money is
more important than solving this prob-
lem, that the personal injury lawyers
are more important than solving this
problem happens to be true. | hope that
is not true. | hope we can get our col-
leagues to work together. | would like
to work with them, as we have. We
have not rejected or failed to consider
any idea that has come up, and we will
continue to do so. But if not, then let’s
go to cloture on this bill and let’s let
everybody know who wants to stop
even a reasonable debate, even a rea-
sonable time to file amendments, even
the reasonable position the Senate
ought to always take, and that is the
Senate should work its will and we
should vote on the amendments one
way or the other, vote on this bill one
way or the other, and let the chips fall
where they may.

Mr. President, | yield the floor.

Mr. LEAHY. Mr. President, will the
Senator withhold?

Mr. HATCH. | will be happy to.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, is the
parliamentary situation that we are
going to recess for the party caucuses
at 12:30 p.m.?

The PRESIDING OFFICER. The Sen-
ator is correct, until the hour of 2:15
p.m.
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Mr. LEAHY. Mr. President, | ask
unanimous consent that | be recog-
nized at 2:15 p.m. to speak on the asbes-
tos legislation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. | thank the Chair.

———
RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
p.m. having arrived, the Senate stands
in recess until the hour of 2:15 p.m.

Thereupon, the Senate, at 12:28 p.m.,
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. VVOINOVICH).

The PRESIDING OFFICER. The Sen-
ator from Vermont.

———

FAIRNESS IN ASBESTOS INJURY
RESOLUTION ACT OF 2004—MO-
TION TO PROCEED—Continued

Mr. LEAHY. Mr. President, what is
the parliamentary situation?

The PRESIDING OFFICER. The Sen-
ate is on a motion to proceed to S. 2290.

Mr. LEAHY. Before we recessed, was
there a unanimous consent request
made for the Senator from Vermont to
be recognized?

The PRESIDING OFFICER. The
order is the Senator from Vermont be
recognized.

Mr. LEAHY. That was without any
time limitations, as | recall?

The PRESIDING OFFICER. That is
correct.

Mr. LEAHY. | thank the distin-
guished Presiding Officer, my good
friend from Ohio.

——————

DIVERSION OF FUNDS FOR
MILITARY OPERATIONS IN IRAQ

Mr. LEAHY. Mr. President, | want to
take a moment to respond to the very
serious allegations contained in Bob
Woodward’s book about the use of
counterterrorism funds to support
preparations for the U.S. military inva-
sion of Iraq.

As a Senator and a taxpayer, I am
very troubled by this information. The
Constitution gives Congress the sole
power of the purse. The Founding Fa-
thers did this for good reason. It is a
responsibility that | take very seri-
ously.

As a member of the Appropriations
Committee for more than two decades,
I know there is a long, bipartisan tradi-
tion of administrations—of both polit-
ical parties—informing Congress when
money is going to be used for purposes
different than what it was intended for,
especially if it is part of a major
change of policy.

We do not yet know all of the facts,
and we need to get the whole story as
soon as possible. But | will say that in
the wake of September 11, the Congress
moved very quickly in a bipartisan way
to appropriate billions of dollars to re-
spond to the threat of international
terrorism.
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In doing so, we gave the administra-
tion a great deal of flexibility, but we
also made clear that we expected the
administration to keep the Congress
informed on the use of these funds. And
administration officials gave us their
word that they would keep us in-
formed.

We now learn, as a result of Bob
Woodward’s book, that millions of dol-
lars that we thought we were appro-
priating for Afghanistan, or to respond
to other terrorist threats, may have
been used by the Defense Department
to begin preparations for the invasion
of Iraq.

The problem is that there is not a
shred of evidence linking Saddam Hus-
sein to the September 11 attacks. Even
the President has acknowledged this.

In effect, it appears that the adminis-
tration has treated the Congress with
much the same disdain as it treated
our European allies. Remember? They
were the ““old Europe,” who were out of
touch, whose support we did not need.
Like the United Nations, they were
“irrelevant.”

So too the Congress: What do they
know? They just appropriate money.
They do not need to know what it is
being used for.

We also have learned, in even more
detail, how this administration rushed
into war without making adequate
post-war plans or building a real inter-
national coalition. As a result, the re-
construction efforts are a mess, our
credibility is in tatters, and America’s
soldiers are shouldering a grossly dis-
proportionate share of the burden and
the casualties.

The proper use of taxpayers’ money
is not a Democratic or a Republican
issue. As representatives of the Amer-
ican people, it is something that we
should all be concerned about, and it
may force us to change the way we do
business around here.

Mr. President, we also have before us
an asbestos bill, the Asbestos Injury
Resolution Act of 2004. This partisan
asbestos bill is not ready for floor con-
sideration. It is not ready for prime
time, not by a long shot. | do believe
the Senate should pass legislation to
establish a national trust fund to fairly
compensate asbestos victims. After all,
I held the first hearing ever held by the
full Senate Judiciary Committee in an
effort to get a resolution to the prob-
lem facing victims of asbestos poi-
soning. But, despite the title of this
bill, it is far from fair. It is very par-
tisan. This partisan bill creates a trust
fund that provides unfair compensation
for asbestos victims. This partisan bill
creates a trust fund with inadequate
funding, no startup protections, and
major solvency problems. This partisan
bill contains a warped sunset provision
that could trap victims in a failed trust
fund for 7 years or more without hav-
ing access to compensation.

Look at this chart. This fund says
victims could be trapped in a failed
trust fund for 7 years or more and
would have no compensation. If the
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fund becomes insolvent, then the
Hatch-Frist substitute provides for a
reversion to the tort system, but only
after 7 years from when the fund begins
processing claims, and then only in
Federal court, and then only for some
limited disease categories. So victims
could be trapped for 7 years or more
with no compensation. That is not fair.

Some have claimed this bill provides
for contingency funding to try to ad-
dress the many uncertainties of future
projections for asbestos victims, but
the $10 billion for continued funding
only Kkicks in after year 2023 and only if
the funds still exist at this time. Let
me show you on this chart. It is only
after year 2023. We are in the year 2004.
There will be very few in the Senate
who will still be around to try to cor-
rect the mischief of this bill. You have
contingency funding available after
2023. That means a lot will not be
available to pay the pending 300,000
claims on day one. That is not a fair
trust fund.

So | would say it is a mistake for the
Republican leadership of the Senate to
insist on proceeding to a bill and have
so many major problems still unre-
solved. The bill is not ready for prime
time. Let’s work at making it ready,
not work at scoring partisan points.
Let’s do something for the victims of
asbestos.

Creating a fair national trust fund to
compensate asbestos victims is one of
the most complex legislative situations
I have seen in 29 years in the Senate.
The interrelated aspects necessary for
a fair national trust fund is like a
child’s Rubik’s Cube. So it is all the
more necessary that a bill be a con-
sensus piece of legislation for it to be-
come law. I am not looking for a Demo-
cratic or Republican piece of legisla-
tion; I am looking for a bipartisan one
that would work. That is why | worked
so hard in months of bipartisan nego-
tiation, why | worked so hard to en-
courage the interested stakeholders to
reach agreement on all the critical de-
tails. 1 have had so many meetings in
my office and in other Senators’ offices
with the major stakeholders across-
the-board, and this is where we are. We
have Senator HATCH and the majority
leader introducing a partisan asbestos
bill.

I hoped the bipartisan dialog over the
past year would yield a fair and effi-
cient compensation system that we
could in good conscience offer to those
suffering today from asbestos-related
diseases and to the victims yet to
come. Our leader, the senior Senator
from South Dakota, Senator DASCHLE,
was entrusted by all of us to speak for
our caucus and to try to negotiate an
agreement. Time and again he made
that attempt. Time and again he was
put off.

| stood there with him when he spoke
to the leadership on the Republican
side saying, Can’t we get together on a
piece of legislation? But unfortunately
the Senate majority leadership decided
to walk away from those negotiations
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and resort to unilateralism by intro-
ducing a partisan bill without Demo-
cratic support. That is a shame. They
ought to pull this bill and sit down
with Senator DASCHLE, knowing Sen-
ator DAscHLE will go to the table and
negotiate a real bill, because the intro-
duction of this bill raises many ques-
tions, most notably what the sponsors
are trying to achieve, because it cer-
tainly is not a fair compensation model
for asbestos victims. By breaking off
bipartisan negotiations and pushing
this bill to the floor, they have turned
their backs on those of us who have
worked so long for a fair solution.

I was encouraged to learn this week
from a news wire report that a col-
league, the senior Senator from Penn-
sylvania, Senator SPECTER, who played
an important role in the negotiations,

favored resumption of negotiations.
Senator SPECTER told the Associated
Press:

I declined to join with Senator FRIST and
Senator HATCH in their substitute bill be-
cause | think it is the better practice to try
to work through these problems. Senator
SPECTER, of course, has put in untold hours
with retired distinguished Judge Becker in
trying to work through the points of such a
bill.

We have all learned a great deal
about the harms caused by asbestos ex-
posure since that first hearing that
convened in September of 2002. Asbes-
tos is the most lethal substance ever
widely used in the workplace. Between
1940, the year | was born, and 1980,
more than 27.5 million workers in this
country were exposed to asbestos on
the job and nearly 19 million of them
had high levels of exposure over long
periods of time. Unbelievably, asbestos
is still used today.

What we face is an asbestos-induced
disease crisis. Hundreds of thousands of
workers and their families have suf-
fered debilitating disease and death
due to asbestos exposure. The disease
and the death are among the most hor-
rible ways of being sickened or to die.
These are the real victims of the night-
mare and they must be the first and
foremost focus of our concern and ef-
fort. These are people who, simply by
showing up for work and doing their
job as they are supposed to, endured
lives of extreme pain and suffering.

Not only do they continue to suffer,
and their number will grow, but the
businesses involved in the litigation,
along with their employees and their
retirees, are suffering from the eco-
nomic uncertainty created by the situ-
ation.

More than 60 companies have filed for
bankruptcy because of their asbestos-
related liabilities. These 60 bank-
ruptcies have a devastating human eco-
nomic effect. Asbestos victims deserv-
ing fair compensation do not receive it
and bankrupt companies do not create
new jobs or invest in our economy.

In working with Senators DASCHLE,
DopbD, FRIST, HATCH, and SPECTER, we
encouraged representatives from orga-
nized labor, the trial bar, and industry



April 20, 2004

help reach consensus on a national
trust fund to compensate asbestos vic-
tims. We wanted to give financial cer-
tainty also for the defendants and their
insurers.

Now a successful trust fund—by that,
I mean one that would provide fair and
adequate compensation to all victims—
would bring reasonable financial cer-
tainty to defendant companies and
their insurers. To be successful, it has
to have four essential components. It
has to have appropriate medical cri-
teria, it has to have fair award values,
adequate funding, and an efficient, ex-
pedited system for processing claims.

During the markup session of the Ju-
diciary Committee on the first FAIR
Act, we unanimously adopted the
Leahy-Hatch amendment on medical
criteria. This created 10 categories of
disease. The medical criteria represent
bipartisan agreement the national
trust fund should provide monetary
compensation to claimants who suf-
fered impairment and it should provide
medical monitoring to those individ-
uals with less serious asbestos-related
conditions. The bipartisan medical cri-
teria are in this new bill. | agree with
them.

During the mediation process estab-
lished by Senator SPECTER and Judge
Becker—I referred to him earlier as
Judge Edward Becker, retired chief
judge for the United States Third Cir-
cuit Court of Appeals—the interested
stakeholders tried to craft a stream-
lined administrative process. Senator
SPECTER and Judge Becker worked
very hard on this process. They deserve
the thanks of all Members. | believe
their very inclusive process was crucial
to the establishment of a national
trust fund at the Department of Labor.

Even that agreement, the agreement
between the interested stakeholders,
left many details unresolved. In fact,
as this chart shows, Judge Becker list-
ed 22 outstanding issues. Many in-
volved administrative process. That
list of 22 outstanding issues did not in-
clude the 2 other major components of
a fair trust fund: fair award values and
adequate funding to pay for it. These
are the remaining issues.

We cannot zip to the Senate floor and
because we could not find anything else
to do, we bring it up. There are many
issues, including startup language, sun-
set time, timeframe, reversion to tort
system, in what forum, pending cases,
settlements in pending cases, treat-
ment of existing trusts, worker’s com-
pensation, medical screening of high-
risk workers, transparencies, setoff
rules, statute of limitation language,
exclusive default judgments, bank-
ruptcies, FELA, exclusivity for asbes-
tos-related claims, and on and on.

I mention this because this is a high-
ly complex area. Simply putting some-
thing on the Senate calendar to say we
put something on the Senate calendar
is a lot different than actually being
legislators and trying to pass some-
thing. What we want is a decent piece
of legislation, not a headline. The peo-
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ple who are suffering from asbestos-in-
duced injuries and illness are not
helped by a headline. They are helped
by real legislation which requires real
Senators doing—guess what—real
work.

The changes made to a few award
values by Majority Leader FRIST
moved in the right direction. His par-
tisan bill does not move far enough to-
ward providing fair compensation to all
impaired victims of asbestos exposure.
In fact, seriously ill victims of expo-
sure would receive significantly less
compensation on average under the
current version of this act than they
would in the tort system. The so-called
FAIR Act is not yet fair.

The gravest injustice to the bill is to
lung cancer victims. A victim with at
least 15 years of asbestos exposure
could receive only $25,000 in compensa-
tion for his or her asbestos-related dis-
ease under the new bill. Goodness gra-
cious. | ask any Member of this com-
mittee, if somebody’s negligence
caused them to have lung -cancer,
would they feel satisfied with a $25,000
award? | don’t have to poll the other 99
Senators. | know it would be a resound-
ing no. Don’t do it to the victims of as-
bestos just because they do not serve in
the Senate.

My chart underscores the fairness of
the award value for asbestos-related
lung cancer victims compared to com-
pensation available in the tort system
and under the proposal offered by Sen-
ator KENNEDY and myself during the
committee markup.

The legislation we are considering
today provides as little as $25,000 in
compensation for victims suffering as-
bestos-related lung cancer. What a
cruel joke on these lung cancer vic-
tims, especially those who are going to
die within the next 2 years. What a
cruel joke on their families who see
this as the punishment because the
breadwinner in their family went to
work every day in one of these indus-
tries.

When there is smoking and asbestos
combined, the likelihood of the result-
ing disease is greater than the sum of
the parts.

Dr. Laura Welch is a well-respected
medical expert who helped us craft
medical criteria which was accepted by
an overwhelming bipartisan majority
in the committee. She said:

Smoking and asbestos act in concert to-
gether to cause lung cancer, each multi-
plying the risk conferred by the other.

There is a synergistic relationship
between asbestos exposure and smok-
ing. Smokers who meet the bill’s expo-
sure requirements face a risk of lung
cancer that is up to five times greater
than smokers not exposed to asbestos.
But they receive only $25,000 under this
bill.

In other words, if you go to work at
W.R. Grace or Halliburton or some of
the other companies that are getting a
real, real big deal under this bill, and
they say, ““OK, guys and gals, you can
take a 10-minute cigarette break,” if

S4129

they are foolish enough to do it, that
combination of asbestos and smoking—
at whatever company it might be; |
picked W.R. Grace and Halliburton
only because they benefit so greatly
under the bill; others do, too—then
their risk is much greater, and then
they may have their awards reduced or
even eliminated to repay any insurance
carrier.

Now, that is a lot different than what
happens now. Usually, under these pro-
grams, you do not have to repay your
insurance carrier, you do not have to
repay workman’s compensation. Under
the Radiation Exposure Compensation
Act, you do not have to do that. Under
the Energy Employees Occupational
Illness Compensation Program Act,
you do not have to do that. Under the
Ricky Ray Hemophiliac Relief Fund
Act, you do not have to do that.

But what bothers me is that when we
made the medical criteria, we got a bi-
partisan consensus on the medical cri-
teria. We did it in a way to guarantee
that we were eliminating what were
the most troublesome claims. We were
setting a roadmap on which business
and everybody else agreed. We all say
we need to compensate the truly sick,
but fair compensation is not free.

The Judiciary Committee’s bipar-
tisan agreement on medical criteria
will be meaningless if the majority, in
effect, rewrites the categories by fail-
ing to fairly compensate many who fall
within them. You cannot come to the
floor and say, look, you have Repub-
licans and Democrats who came to-
gether and worked out the medical cri-
teria that they are all very happy
about—and we met with labor, and we
met with businesses, and we met with
insurers, we met with the victims
themselves, and we worked out a fair
medical criteria—and then come to the
floor and say, see, we worked it all out.
However, we made one little change.
And what is the little change? The lit-
tle change is to take away all the
money or much of the money that was
going to pay these victims.

If the award values are unfair, the
bill will be unfair. And if the bill is un-
fair, it is unworthy of our support. In
this case, with this partisan bill, it is
unfair. It is unworthy of the support of
Senators.

Since the first hearing, the hearing |
held, we have had one bedrock prin-
ciple: It has to be a balanced solution.
Whatever solution we have, it has to be
balanced. I cannot support a bill that
gives inadequate compensation to vic-
tims. | will not adjust fair award val-
ues into some discounted amount just
to make the final tally come within a
predetermined and artificial limit.
That is not fair, and | will not vote for
a bill that is not fair. Remember, we
are taking away people’s most cher-
ished right, the right of a jury trial. If
we are going to do that, we cannot do
it in a bill that is not fair.

Now, my friends on the other side of
the aisle have insisted for months they
will only support a bill that contains
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funding with a goal of raising $109 bil-
lion over 24 years. But it is very clear
from projections of future claims that
this funding is inadequate to pay fair
award values. You cannot have good
legislation, successful legislation, fair
legislation if it is based on a false
promise. The promise we have to make
is, iIf we are going to take away the
rights of a jury trial to these victims,
then we have to promise them fair
compensation. This bill does not do
that.

On the Judiciary Committee, we re-
ported a bill that contained total fund-
ing of $153 billion. But this new par-
tisan bill, introduced less than 2 weeks
ago, contains mandatory funding of
only $109 billion. All of a sudden, we
have lost—we have lost—over $40 bil-
lion from the total funding approved by
the Judiciary Committee under contin-
gency funding amendments by Sen-
ators FEINSTEIN and KOHL.

Senator FEINSTEIN—she can speak for
herself; she is in the Chamber—but she
worked night and day on this issue to
get a fair agreement. | do not know the
number of times she buttonholed me at
the committee or elsewhere, and every
other Senator on both sides of the
aisle, to reach an agreement; and she
got it. That has been taken out.

Look at this chart. Is this fair? We
reported a bill, which many questioned
whether it had enough money, S. 1125,
at $153 billion. Now it comes back and
it is $109 billion. The first bill, many
complained, did not have enough
money; the current bill drops $44 bil-
lion out.

We also know there has to be ade-
quate funding at the beginning of a na-
tional trust fund. Why? There are more
than 300,000 asbestos claims in our cur-
rent legal system, so you are going to
have to have enough money in there to
handle the claims that are going to be
there on day 1 of this fund. However,
this new bill actually provides less up-
front funding than the bill reported by
the Judiciary Committee.

It strikes what we passed in the com-
mittee, by bipartisan majorities, a
commonsense requirement that directs
insurers—who, after all, have billions
of dollars sitting today in current as-
bestos reserves—to contribute their
funding within the first 3 years of the
fund because that is when most of the
claims would come.

Another fundamental unfairness in
this bill is it provides a corporate bail-
out for certain companies with serious
asbestos liability.

Take a look at another chart. | ask if
this is fair. The present value of
Halliburton’s asbestos liability is $4.8
billion. Under this bill, they would
only pay $75 million a year to a na-
tional trust fund. The reason I mention
this is Halliburton told their share-
holders sometime ago they could han-
dle this $4.8 billion, they could handle
the amount of money set aside for
their liability. They knew they were
liable. They knew they would have to
pay for it. They could set this money
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aside. In fact, when they thought they
had a settlement of that amount, their
stock actually went up.

But, lo and behold, by the time the
Republican majority got the amount
Halliburton would owe—the $4.8 bil-
lion—by the time our friends on the
Republican side of the aisle got it, they
only have to pay $1.2 billion. They
saved $3.6 billion overnight. Not only
that, they only had to pay it over 24
years. They are going to make that on
the interest on their money. I am not
even going to point out how much
money they are making in profits in
Irag at the moment. | will leave that
for another day. But they suddenly go
from the $4.8 billion that basically they
knew they were going to have to pay,
and as soon as this Republican bill
came up, it is down to $1.2 billion. No
wonder Halliburton likes some of my
friends on the other side of the aisle.

Let’'s take W.R. Grace, another good
friend of some of my friends on the
other side of the aisle. W.R. Grace was
a company that was responsible for
poisoning an entire community. Some
of these companies only poison a few
hundred or 200 or so of their employees
when they come to work. They only
poison a few hundred by hiding what
they are doing. W.R. Grace goes big
time, to quote one of the people they
support.

W.R. Grace was responsible for poi-
soning an entire community, the whole
community, whether you worked for
them or not. They poisoned the whole
community from its asbestos mining
facilities in Libby, MT. W.R. Grace
must love their Republican friends be-
cause while they had total asbestos li-
abilities of about $3.1 billion, under
this bill they suddenly have to only
make payments of $27 million over 24
years, which is pocket change for
them. Instead of paying the $3.1 billion
they are liable for today, they will pay
only $424 million. No wonder they love
Republicans. | mean, this is a
walkaway.

And the irony is, with a straight face
there are those who call this the FAIR
Act. | am sure they probably call it the
FAIR Act at the board of directors of
W.R. Grace. | am sure they call it the
FAIR Act at the board of Halliburton.
But | can tell you, in the families
where they see the breadwinner with
the oxygen tank suffering, coughing up
blood, suffering a horrible death, they
don’t call it the FAIR Act. They might
call it the Halliburton Relief Act. They
might call it the W.R. Grace Relief
Act. They don’t call it the FAIR Act.

As presently written, the FAIR Act
would completely negate all legally
binding settlement agreements be-
tween asbestos defendants and victims.
It would take away their right to the
courthouse. Even settlements that
have already been partially paid, even
those settlements—whether it is W.R.
Grace or Halliburton, anybody else—
where they have agreed they are liable,
where they have started to make pay-
ments, all of a sudden comes the FAIR
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Act, and it is like Christmas in April
because they can void those agree-
ments even though they have been
making payments.

In other words, if a victim agreed to
take a settlement over a period of time
from a defendant in return for dis-
missing the case, and even though that
settlement agreement is an enforceable
contract, the defendant, whether it is
Halliburton or W.R. Grace or anybody
else, gets the right to walk away.

Victims are actually punished under
this legislation for agreeing to settle-
ment terms proposed by asbestos de-
fendants. Is that fair? Absolutely not.

In addition, the FAIR Act would
retroactively extinguish all pending as-
bestos cases regardless of the stage in
the litigation. The asbestos cases cur-
rently in trial or on the verge of trial
would immediately be brought to a
halt. Cases with jury verdicts or judg-
ments would end, and all appeals would
be suspended. Is that fair? No. It is not
fair to the victims. It might be fair to
W.R. Grace or Halliburton; it is not
fair to the victims at home coughing
out their lungs.

The partisan emphasis in this bill on
behalf of the interests of the industrial
and insurance companies involved, to
the detriment of the victims, has pre-
dictably produced an imbalanced bill.
This bill is a reflection of the priorities
that went into it. Remember, many of
us wanted to bring certitude to the
companies, to bring fair compensation
to the victims. Instead, this is totally
skewed.

For us to succeed in reaching the
consensus solution we sought for so
long, a workable bill should fairly re-
flect and not discount the significant
benefits that a fair solution would con-
fer on the companies involved. A trust
fund solution would offer these firms
reasonable financial security. Even a
casual glance at the way the stock val-
ues of these firms have closely tracked
the Senate’s work on this issue are
enough to make it crystal clear.

I think forcing this new asbestos bill
through the Senate would prove coun-
terproductive, even fatal, to the legis-
lative effort. The near party-line vote
within the committee on the earlier
bill was more of a setback than a step
forward. Proceeding further without
consensus would make it worse.

Many of us have worked very hard.
Senator DASCHLE has worked ex-
tremely hard. Many of us have worked
very hard for more than a year toward
the goal of a consensus asbestos bill.
This new partisan bill is especially sad-
dening to me, and it is confounding.
The obvious question that all of us, in-
cluding those who brought this new bill
to the floor, should be asking is, Does
the partisan turn that the sponsors of
this bill have taken help or hurt our ef-
forts to produce and enact a consensus
bill? | think the answer is clear.

Instead of writing a bill that will
make Halliburton and W.R. Grace very
happy with some in this partisan exer-
cise, let’s restart our work to achieve
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the common ground needed to enact a
good and fair law. That is the best way
to move it forward. Remember, we are
not legislating as an arm of Halli-
burton or W.R. Grace or a few others.
We are legislating for the good of this
country. The 100 of us represent 280
million Americans. We want to be fair.
Let’s represent them.

The PRESIDING OFFICER (Mr. EN-
SIGN). The Senator from California.

Mrs. FEINSTEIN. Mr. President, |
thank the ranking member for his com-
ments, most of which—I think all of
which | agree with.

Mr. HATCH. Will the Senator yield
for a unanimous consent request?

Mrs. FEINSTEIN. Yes, of course.

Mr. HATCH. | ask unanimous consent
that | be recognized immediately fol-
lowing the distinguished Senator from
California.

Mr. REID. Reserving the right to ob-
ject, does the distinguished chairman
of the Judiciary Committee know ap-
proximately how long he might speak
when he does get the floor?

Mr. HATCH. | think it would be less
than a half hour.

Mr. REID. We want to let other peo-
ple come and speak. So it does not
matter how long he speaks, just so we
have some general idea. | withdraw the
reservation of objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. FEINSTEIN. Mr. President, as a
member of the Judiciary Committee
who voted for the bill in committee
and worked out two amendments that
are substantial, | regretfully rise to
urge my colleagues to vote no on clo-
ture on the motion to proceed to this
bill. In the course of my remarks, what
I hope to do is indicate my reasons for
opposing cloture and make some posi-
tive suggestions as to how to close the
gap on the unresolved issues.

There are only two ways to get a bill
on asbestos. | say this to everybody out
there who has a legitimate concern and
need for a bill. That is, one, unless the
two leaders agree or, two, a bill that
goes back to the Judiciary Committee
and is worked out as a product of that
committee’s work.

Last July, nearly 9 months ago, the
Judiciary Committee passed out a
comprehensive asbestos bill. We delib-
erated and had hearings over several
years.

The bill wasn’t perfect, but it re-
flected a substantial step forward in
crafting a legislative compromise. A
few issues were unresolved. They were
to be worked out by members in the in-
tervening time. Since July, labor rep-
resentatives, defendant companies, in-
surers, and others have engaged in
multilateral negotiations, not only to
settle these few unresolved issues, but
to renegotiate the entire bill.

The legislation proposed by Senator
HATCH, the distinguished chairman of
our committee, and Senator FRIST, the
distinguished majority leader, actually
sets the debate backward by taking po-
sitions directly contradictory to the
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will of the majority of the Judiciary
Committee. It is a substantially dif-
ferent bill that is on the Senate floor
today than was the bill that | voted for
in committee.

I don’t believe the bill is ready for
the floor and | hope to technically ex-
plain why. In fact, | have written the
chairman of the Judiciary Committee
requesting that the bill be returned to
committee for future deliberations.
We, the Senators serving on that com-
mittee, did do our job, and we should
be allowed to finish that job and work
through the issues necessary to forge a
bill that can pass in this body.

Let me explain my concerns. Specifi-
cally, the bill Senator FRIST proposes
to bring to the Senate floor eliminates
a crucial startup amendment that
guaranteed asbestos victims would con-
tinue to have their legal rights until
the Trust Fund is fully operational.
This was a major deletion. It will cost
the Trust Fund an additional $5 billion.

Let me read to you from the CBO let-
ter on that point, which is dated today
and sent to Senator NICKLES. ‘‘You’'—
meaning Senator NICKLES—‘‘also re-
quested that CBO explain the major
differences between our cost estimates
for S. 1125’—that is the bill that came
out of committee—*‘and S. 2290’—that
is the Hatch-Frist bill on the floor. *‘On
March 24, 2004, in a letter to Senator
HATCH, CBO updated its October 2, 2003,
cost estimate for S. 1125, principally to
reflect new projections about the rate
of future inflation, and it assumed a
later enactment date for the bill. That
letter explains that we now estimate
enactment of S. 1125 at the end of fiscal
year 2004 would result in claims pay-
ments totaling $123 billion over the
lifetime of the asbestos fund (about 50
years).”

The bill that came out of committee
was originally projected to cost $108
billion. An amendment | made put in a
contingency reserve of $45 billion in
case more money was needed. What
this CBO letter shows is that money
would, in fact, be needed. CBO’s projec-
tions indicate that a $10 billion contin-
gency fund would not be enough to
cover the cost. That is major in scope.

The bill we are considering today
would cost, according to CBO, $17 bil-
lion more than the Committee passed
bill. Eleven billion of this increase
comes from higher awards values.

Five billion of that $17 billion in-
crease is due to the elimination of my
startup amendment. Here is why it
costs $5 billion. The startup amend-
ment guarantees that asbestos victims
would continue to have their legal
rights until the Trust Fund is oper-
ational. In other words, they could go
to court until the Trust Fund was fully
operational. CBO estimates that the
Fund would save $5 billion by allowing
the private settlement of these claims
during this start-up period. That is the
implication of eliminating the Fein-
stein startup amendment made in the
Judiciary Committee.

Secondly, the Hatch-Frist bill, as |
have said, reduces the asbestos victims’

S4131

trust fund’s contingent reserve from
$45 billion to $10 billion. The reason for
the original $45 billion contingent re-
serve was to ensure the solvency of the
Trust Fund if the estimates are wrong.
If the reserve is not necessary, it is not
used. But if it is necessary, it is there.
I have already shown you by this CBO
letter that it would likely be nec-
essary. CBO predicts that the $108 bil-
lion bill we passed last July would ac-
tually costs $123 billion because of re-
vised projections. Thus, at the get-go,
CBO predicts the Trust would need an
additional $15 billion, which is already
greater than the $10 billion reserve in
the new bill. So why pass a bill that, at
its beginning, is not going to have ade-
quate funds?

Thirdly, this bill wipes out final as-
bestos settlements and trial court
judgments granting victims awards.
This was one of the points that was left
hanging when we passed it out of com-
mittee, and the members were sup-
posed to get together and solve this.
Well, the members—at least this mem-
ber—didn’t get together. But | gather a
judge and one member did get together
and, up to this point, there is no solu-
tion. The bill before us simply says to
everybody that has a trial court judg-
ment that that judgment is wiped out.
That is wrong.

This bill also prevents individuals
from returning to the tort system for 7
years after the administrator starts
processing the claims, even if the trust
fund goes bust in its first years of oper-
ation.

In contrast, the bill we passed out of
committee said that if there is not ade-
quate money, individuals could revert
to the tort system at any time.

Now, I am not going to vote for clo-
ture, but | recognize that 18.8 million
U.S. workers were exposed to asbestos
between 1940 and 1979. The best way to
look at asbestos is tiny spears, smaller
than grains of sand, that lodge in your
lungs, guts, stomach, and, over a pe-
riod of time, in your organs. It is bad
stuff and it ought to be prohibited.
This bill ought to prohibit it, for start-
ers.

Our courts are overloaded with
claims arising from these exposures.
Individuals have brought more than a
half million asbestos suits over the last
20 years against 8,400 companies. Ap-
proximately 71 companies have filed
for bankruptcy due to asbestos law-
suits.

Moreover, the current system doesn’t
ensure compensation for the sickest
victims. Currently, nonmalignant cases
get 65 percent of the compensation
awards, compared to 17 percent for
mesothelioma, and 18 percent for other
causes. That is wrong on its face.

As this tidal wave of asbestos cases
goes forward, serious questions remain
whether existing victims will ever re-
ceive the compensation they deserve.
For example, because of the extraor-
dinary influx of claims, the Manville
trust is only paying 5 cents on the dol-
lar.
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So | am one who believes we need a
comprehensive solution to the asbestos
crisis so that victims who are truly
sick get compensated in a timely and
fair manner.

I recognize negotiations over the as-
bestos bill have proceeded at a pace
that is satisfying no one, and to ad-
vance the debate, | would like to ask
the Senate to consider the following
core proposals, and let me mention
what they are.

The fund must be fiscally prudent.
Clearly, it has to have a contingent
fund of more than $15 billion. Whether
that fund is $20 billion or $25 billion or
$30 billion, | think we need to go back
in the Judiciary Committee and work
the values versus the other provisions
in the bill. 1 showed how eliminating
my startup amendment cost the fund
$5 billion. That is not my analysis.
That is the CBO analysis.

Second, the risk of a delay in the
start of a national asbestos trust fund
should not be borne by asbestos vic-
tims. What do | mean by that? | point-
ed out the bill eliminates the startup |
authored in committee that permitted
asbestos claimants to pursue asbestos
claims in court until the administrator
of the trust fund certifies the fund is
fully operational.

The reason this amendment is so nec-
essary is to protect the legal rights of
plaintiffs, and it should be restored.
Without it, asbestos victims could be
left without any recourse if there is a
delay in starting up the fund. Under
this bill, they cannot go to court. So if
the money is not there right upfront or
the money is short upfront, they are
out in the cold.

The amendment | offered serves as a
hammer to get defendant companies
and insurers to cooperate with the new
trust administrator. And for the third
time, | point out, it saves $5 billion, ac-
cording to the CBO.

I recognize the concern of some in
the industry that asbestos claimants
who are not yet ill will use the interim
period to press a host of lawsuits
against defendant companies. To ad-
dress this, | would like to propose
modifying the Feinstein amendment to
allow a 6-month stay on asbestos
claims upon enactment, except for
those claimants facing life-threat-
ening, asbestos-related illness. Thus,
the stay would only apply to those who
are not ill. I think that is a way out of
the problem. For those who are ill,
there would be no stay.

Thirdly, | would like to suggest if
claims exceed projections and the trust
runs out of money, plaintiffs should
have immediate access to the tort sys-
tem in both State and Federal court.
The current proposal on the floor
would prevent victims from filing
claims for 7 years after the trust starts
processing them, even if the trust ex-
pires in the first or second year of oper-
ation. We cannot leave victims in this
kind of legal purgatory.

So to address legitimate concerns by
defendant companies about forum
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shopping, | would also like to propose
plaintiffs who return to court, if the
trust fund collapses, would only be able
to file as a member of a class or as an
individual in State court jurisdictions
where they were exposed or where they
currently reside. This would handle the
great bulk of forum shopping, if you
think about it.

Fourth, | would like to suggest award
values should have a sliding scale in
order to reflect the individual cir-
cumstances of victims. The current as-
bestos bill applies a one-size-fits-all so-
lution to asbestos awards. An 83-year-
old asbestos victim without dependents
and a 37-year-old single mother with
three small children would both re-
ceive $1 million for mesothelioma
under the bill, but if we look at the
awards given by asbestos trusts, such
as the Western MacArthur trust, indi-
vidual circumstances are definitely
taken into account.

For example, mesothelioma victims,
under that trust, can receive between
$52,000 and $4 million, with an average
value of $524,000 in this particular
Western MacArthur trust. This sliding
scale brings fairness to individual vic-
tims’ awards. It works in this trust.

I have talked with the managers of
the trust. They believe this half-a-mil-
lion-dollar average takes care of the
younger victims and balances that in a
fair way against older victims.

Fifth, award values for the trust
should be set in a way that prioritizes
compensation for the sickest victims
whose illnesses can clearly be traced to
asbestos. This is the hobgoblin of this
whole thing. All of the companies |
have spoken to are concerned the trust
will be abused, and it will be abused in
this way: that smokers would have ac-
cess without the defined connection to
asbestos. Specifically, 1 think we
should not allow the asbestos trust
fund to be overwhelmed by smoking
claims. This is a deep and valid con-
cern.

In the committee-passed bill—and I
want to speak to it—awards in cat-
egory 7 of the medical values raise the
largest specter of uncertainty in terms
of smoking claims. This category
grants awards to smokers with lung
cancer with 15 years of weighted expo-
sure to asbestos but no obvious evi-
dence of asbestos disease, such as pleu-
ral plaques or asbestosis.

To prevent these claims from over-
whelming the trust resources, | propose
title VII, smoking cases, revert to the
tort system, both State and Federal
court, if the administrator determines
at the year-end review that the inci-
dence rates of those smoking claims
will exceed projections by greater than
50 percent.

Why do | say that? The tort system
historically has been able to handle
those cases. So it seems to me if there
is a smoking case and it shows neither
the evidence of asbestos disease, such
as pleural plaques or asbestosis, let a
court make that decision. This would
deter smokers from misusing the trust
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fund for illnesses caused by smoking
rather than asbestos.

This is the most difficult part of the
bill. In all of the medical values and all
of the hearings and the medical testi-
mony we heard back and forth, it is
clear there is a difficult line of defini-
tion here, and that is why the trust
fund, which is supposed to be a kind of
no-fault fund where a medical valu-
ation can be made quickly and scientif-
ically, may not always be able to make
that valuation.

So if the fund is going to be overbur-
dened by smoking cases and the admin-
istrator at the end of the year says,
Look, we are not going to be able to
make next year, he can then file in
that year-end review with the Congress
the request that those cases go to
court.

We would give him that authority. |
believe this is a solution to that prob-
lem. I am not wed to it, but to my
knowledge it is the only one that any-
one has come up with so far.

Six, a fair asbestos bill must exempt
from the trust fund final settlements
as well as trial court verdicts that
compensate victims. The Hatch-Frist
bill fails to do this. Specifically, the
bill would overturn any final settle-
ment that ‘“‘requires future perform-
ance by any party.” Thus, if an indi-
vidual received a $%2 million award 5
years ago to be paid in 10 annual in-
stallments, this bill would wipe out the
last 5 installments.

Of equal concern, the Hatch-Frist bill
would wipe out lawsuits unless they
were ‘“no longer subject to any appeal
or judicial review before the day of en-
actment of the act.” In other words,
this bill would erase any trial verdict
favorable to plaintiffs still on appeal.

We should not undermine a litigant’s
reasonable expectation that he or she
can pursue a favorable trial court ver-
dict to its conclusion.

I am also concerned the bill would
overturn the final bankruptcy settle-
ments that have formed the $2.1 billion
Western Mac Arthur trust. Award re-
cipients of Western Mac Arthur, 90 per-
cent of whom are Californians, include
8,000 claimants who will be paid hun-
dreds of millions of dollars in a very
few weeks. The Mac Arthur trust has
also set aside funds for 30,000 future
claimants. All of this money is taken
by this bill and put in the national
fund. So this final bankruptcy trust is
totally wiped out and 8,000 individuals
who are going to be paid in a matter of
weeks lose their settlements. It is just
not right.

Unlike some other settlements, the
Mac Arthur trust places priorities on
the sickest patients. A minimum of 80
percent of the awards paid out under
the trust goes to asbestos cancer vic-
tims. These awards will be based on
historical rates of asbestosis awards in
California, which are higher than the
rest of the nation.

According to attorneys involved with
the Mac Arthur trust, almost every
present claimant expecting payment
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under the Mac Arthur trust will do
worse under the Hatch bill than under
the trust because of the Hatch bill’s re-
quirement that collateral sources of
compensation be subtracted from any
award.

Remember, this trust is not the only
defendant for many of these plaintiffs.
Many of the claimants have cases
against other defendants and those are
all wiped out as well.

Now, | have policy concerns about
wiping out the settlements and the
fairness, but it is an open question as
to whether such a transfer of assets is
constitutional. Let me speak about
that for a moment. Legal scholars such
as Harvard law professor Elizabeth
Warren have argued that the bill’s ex-
propriation of money from settlement
trusts would violate the takings clause
of the U.S. Constitution, which pro-
hibits the taking of ‘“‘private property
. . . for public use, without just com-
pensation.”

Specifically, there are a number of
individuals with a confirmed court
order allocating money to them who
will have these awards taken away
without receiving comparable com-
pensation from the national trust fund.
If 1 have ever heard of a takings case,
that is it.

Additionally, the Mac Arthur trust,
which is an independent legal entity in
its own right, may have a takings
claim if its assets are transferred to a
national fund without receiving com-
parable assets in return.

Renowned legal scholar Laurence
Tribe takes an opposing view and ar-
gues that the conversion of trust assets
would be constitutionally permissible.
The ultimate outcome of this debate is
unknown. But it is clear that the trust-
ees managing the Fuller-Austin and
other asbestos trusts have indicated
they will file constitutional challenges
against the proposed legislation as
soon as it is enacted unless changes are
made.

I will read from a letter dated July 2,
2003, to me from the Fuller-Austin as-
bestos settlement trust:

Passage of this legislation undoubtedly
will set-off a firestorm of litigation chal-
lenging its constitutionality. The Trustees’
present view is that their mandates under
the Fuller-Austin Trust agreement and the
Fuller-Austin plan of reorganization would
require them to file litigation to challenge
the taking of the Trust’s assets and the vio-
lation of the rights of its claimants. Other
existing trusts doubtless will reach the same
conclusion. The resulting litigation will
likely take years to resolve. In addition, it
will take years to establish the claims han-
dling facility mandated by the bill and for
that entity to become operational.

We have $4 billion in this fund from
bankruptcy trusts, and $2.1 billion ad-
ditional dollars from the Western Mac
Arthur trust. So that tells us some-
thing about how this bill is going to
start up and whether the money is ac-
tually going to be there to pay the peo-
ple.

In this bill, the people lose their
right to go to court. It is a little bit di-
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abolical if one thinks about it for a few
minutes. That is why the startup
amendment | offered in committee was
so important, because it said nothing
begins until the fund has its money and
is operational. Therefore, those people
had recourse. Once the start-up amend-
ment was taken out, they had no re-
course, and the CBO report says that is
a $5 billion cost item right off the top.

Now, | offer the principles as a basis
for compromise on this legislation. |
offer this as one who sat through the
hearings and the medical testimony
and committee debates and partici-
pated in bipartisan amendments of-
fered on the bill.

Thanks to Goldman Sachs, we ran
numbers after numbers and Goldman
Sachs has been good enough to run an-
other set of numbers for me. We have
changed some of the values to try to
meet some of the concerns. | have
those numbers with me.

I ask unanimous consent that the
Fuller-Austin asbestos settlement let-
ter to me dated July 2 be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

FULLER-AUSTIN ASBESTOS
SETTLEMENT TRUST,
Greenville, TX, July 2, 2003.
Hon. Senator DIANNE FEINSTEIN,
U.S. Senate, Washington, DC.
Re: S. 1125, The Fairness In Asbestos Injury
Resolution Act Of 2003

DEAR SENATOR FEINSTEIN: The Fuller-Aus-
tin Asbestos Settlement Trust (the “Fuller-
Austin Trust”) was established in December
1998 by order of the United States District
Court for the District of Delaware (the
“Court’) in connection with the confirma-
tion of the Chapter 11 plan of reorganization
of  Fuller-Austin Insulation Company
(““Fuller-Austin’). The purpose of the Fuller-
Austin Trust is to review and pay allowed as-
bestos claims of individuals who were ex-
posed to asbestos-containing materials sold,
distributed, installed or removed by Fuller-
Austin Insulation Company. Pursuant to the
plan of reorganization, the Fuller-Austin
Trust was funded with limited cash and
other assets and received the right to the
proceeds of insurance policies that covered
Fuller-Austin’s asbestos liabilities. The pur-
pose of this letter is to express the concerns
of the Trustees regarding the application of
Senate bill 1125 to the Trust.

The Trustees, pursuant to Section 524(g) of
the Bankruptcy Code, are mandated to pro-
vide fair and equitable treatment to all bene-
ficiaries of the Fuller-Austin Trust over the
expected claims period, which is anticipated
to be the next 35 to 40 years. These are bene-
ficiaries who must provide proof of their as-
bestos-related illness and exposure at one of
approximately 360 sites where Fuller-Austin
worked from 1947 through 1986. There is a fi-
nite amount of funding available to the
Fuller-Austin Trust to fund its current and
anticipated future liability to claimants.
The claims procedures for the Trust, as ap-
proved by the Court, require the Trustees to
make provision for equivalent treatment for
present known claimants and the currently
unknown claimants who will make claims in
the future as their asbestos-related diseases
are diagnosed. This requires a careful anal-
ysis and balancing by the Trustees to assure
the long-term solvency of the Fuller-Austin
Trust to meet the anticipated claims. In ad-
dition to the trustees, there is a Trust Advi-
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sor, whose mandate is to provide advice and
consent to the Trustees with respect to
issues regarding present, known claimants,
and a legal Representative, whose mandate
is to provide advice and consent to the
Trustees with respect to issues regarding
currently unknown claimants, including
safeguarding their rights to equivalent treat-
ment.

Since 1998, the Trustees have managed the
Trust’s small base of liquid assets to pay a
small percentage of the allowed liquidated
value of allowed claims and to cover the cost
of insurance coverage litigation to pursue
the major asset of the trust—the insurance
available to Fuller-Austin to fund its asbes-
tos liabilities. The litigation has been active
since 1994. A second phase followed in Sep-
tember 2001, and a jury trial (the final phase)
was just completed in