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The PRESIDING OFFICER. Five
minutes fifty seconds.

Mr. HARKIN. I understand that the
Senate will then resume consideration
of the motion to proceed.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. HARKIN. Mr. President, I am
going to ask unanimous consent, since
I had 15 minutes—I am going to ask
unanimous consent that I be allowed to
speak for 5 minutes as in morning busi-
ness and then the Senate would then
interrupt my presentation to return to
the motion to proceed and that I be
recognized to finish my statement
then.

The PRESIDING OFFICER. Is there
objection?

Mr. DORGAN. Mr. President, might I
ask—reserving the right to object, may
I ask unanimous consent that the Sen-
ator from Iowa be given 15 minutes in
morning business?

Mr. HARKIN. We will just go to the
motion to proceed. That is fine.

The PRESIDING OFFICER. Is there
objection to the original request?

Without objection, it is so ordered.

Mr. HARKIN. Which one?

The PRESIDING OFFICER. Your re-
quest that you be allowed 5 minutes
now, then we go to the bill, and then
you be recognized to speak for an addi-
tional 10 minutes.

Mr. HARKIN. I thank the Chair and I
thank my colleague from North Da-
kota. We might as well go on with the
motion to proceed. I can make my
presentation then, too.

————
THE ECONOMY

Mr. HARKIN. Mr. President, there is
no secret that there is a great frustra-
tion in the American workplace today.
There is a great anxiety among Amer-
ican working families. You can sense
it, you can feel it, you can hear it no
matter where you go in America,
whether it is in Iowa or Wyoming or
New York or wherever it is. Something
is happening out there. You get it all
the time from people who have been
working, maybe have lost their jobs,
maybe they took another job, they are
not making ends meet. They see the
economy doing much better. They read
this in the paper all the time—the
economy is getting better, tax cuts are
going into effect, foreign car sales, the
big cars, the Mercedes and all those,
are up. We see all the higher end items
being purchased and sold.

For example, over the recent Christ-
mas holidays, the Sharper Image, I be-
lieve, which sells high end electronics
stuff, and Neiman Marcus had great
sales. But Wal-Mart was down.

There is a great sense among Amer-
ican working people that something is
not quite right with what is going on in
this country. Maybe most Americans
don’t have degrees in economics; they
haven’t studied it, but they sense
something is going wrong.

In his recent book, ‘“Wealth and De-
mocracy,”’ Kevin Phillips pointed out
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that there is a trend that different
countries go through at various stages
of their growth. One of those stages is
where more and more of the output of
a country accumulates to capital and
less and less accumulates to labor, to
the working people.

It is with great interest I note that,
after I had read Kevin Phillips’ book,
yesterday in the New York Times an
article by Bob Herbert brought it
home. The title of the piece was ‘“We’re
More Productive. Who Gets the
Money?”’ As Mr. Herbert wrote yester-
day in the New York Times:

It’s like running on a treadmill that keeps
increasing its speed. You have to go faster
and faster just to stay in place. Or, as a fac-
tory worker said many years ago, ‘‘You can
work ’til you drop dead, but you won’t get
ahead.”

American workers have been remarkably
productive in recent years, but they are get-
ting fewer and fewer of the benefits of this
increased productivity. While the economy,
as measured by the gross domestic product,
has been strong for some time now, ordinary
workers have gotten little more than the
back of the hand from employers who have
pocketed an unprecedented share of the case
from this burst of economic growth.

What is happening is nothing short of his-
toric. The American workers’ share of the in-
crease in national income since November
2001, the end of the last recession, is the low-
est on record. Employers took the money
and ran. This is extraordinary, but very few
people are talking about it, which tells you
something about the hold that corporate in-
terests have on the national conversation.

The situation is summed up in the long,
unwieldy but very revealing title of a new
study from the Center of Labor Market Stud-
ies at Northeastern University: ‘“The Un-
precedented Rising Tide of Corporate Profits
and the Simultaneous Ebbing of Labor Com-
pensation—Gainers and Losers from the Na-
tional Economic Recovery in 2002 and 2003.”"

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Under
the previous order, morning business is
closed.

———

PREGNANCY AND TRAUMA CARE
ACCESS PROTECTION ACT OF
2004—MOTION TO PROCEED

The PRESIDING OFFICER. Under
the previous order, the hour of 11 a.m.
having arrived, the Senate will resume
consideration of the motion to proceed
to the consideration of S. 2207, which
the clerk will report.

The legislative clerk read as follows:

A Dbill (S. 2207) to improve women’s access
to health care services, and the access of all
individuals to emergency and trauma care
services, by reducing the excessive burden
the liability system places on the delivery of
such service.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Iowa is recognized for an additional 10
minutes.

Mr. HARKIN. Mr. President, par-
liamentary inquiry. I did not under-
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stand I was under a time limit. I had
asked to continue to proceed after
morning business on the motion to pro-
ceed, but I didn’t recognize there was a
time limit there. I did not ask consent
for 10 minutes.

The PRESIDING OFFICER. The Sen-
ator has been granted 10 minutes to
speak on any subject he wishes. But
the total is 15 minutes under the re-
quest.

Mr. HARKIN. I think the record will
show that I asked for consent to con-
tinue to speak in morning business, to
yield the floor, to then return to the
motion to proceed, and that I be recog-
nized to continue to speak on the mo-
tion to proceed. That does not have a
time limit.

The PRESIDING OFFICER. The Sen-
ator is recognized to speak on the mo-
tion to proceed or on whatever subject
he wishes to speak for 10 minutes and
thereafter on the bill.

Mr. HARKIN. I understand that. I
thank the Chair.

Mr. GREGG. Mr. President, will the
Senator yield for a parliamentary in-
quiry?

Mr. HARKIN. Sure.

Mr. GREGG. At the end of the Sen-
ator’s 10 minutes, does the Senator
come back and retain the floor?

The PRESIDING OFFICER. It was
my understanding that the time under
the request was that he was going to
have a total of 15 minutes. Otherwise,
there would have been an objection.

Mr. GREGG. Mr. President, I will be
seeking the floor at the conclusion of
the 10 minutes as the manager of the
bill, for everybody’s knowledge.

The PRESIDING OFFICER. Under
the normal procedure, the manager of
the bill may speak as soon as a bill is
brought up, with the exception of the
10 minutes as a continuation of the
total of 15 minutes.

The Senator from Iowa may proceed.

Mr. HARKIN. I do not mean to take
more than 15 minutes. I might go into
18 or 20 minutes. I wasn’t going to take
a long time. I wanted to finish my
statement without being constrained
with the 15 minutes I had under morn-
ing business. That is why I went on the
motion to proceed. I will speak on that
for an additional few minutes. But I
will take whatever time I can now. If I
am cut off, I will be back.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. Mr. President, Mr. Her-
bert further said:

Andrew Sum, the center’s director and lead
author of the study, said: ‘“This is the first
time we’ve ever had a case where two years
into a recovery, corporate profits got a larg-
er share of the growth of national income
than labor did. Normally labor gets about 65
percent and corporate profits about 15 to 18
percent. This time profits got 41 percent and
labor [meaning all forms of employee com-
pensation, including wages, benefits, salaries
and the percentage of payroll taxes paid by
employers] got 38 percent.”

The study said: ‘“‘In no other recovery from
a post-World War II recession did corporate
profits ever account for as much as 20 per-
cent of the growth in national income. And
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at no time did corporate profits ever increase
by a greater amount than labor compensa-
tion.”

In other words, an awful lot American
workers have been had. Fleeced. Taken to
the cleaners.

The recent productivity gains have been
widely acknowledged. But workers are not
being compensated for this. During the past
two years, increases in wages and benefits
have been very weak, or nonexistent. And de-
spite the growth of jobs in March that had
the Bush crowd dancing in the White House
halls last Friday, there has been no net in-
crease in formal payroll employment since
the end of the recession. We have lost jobs.
There are fewer payroll jobs now than there
were when the recession ended in November
2001.

So if employers were not hiring workers,
and if they were miserly when it came to in-
creases in wages and benefits for existing
employees, what happened to all the money
from the strong economic growth?

The study is very clear on this point. The
bulk of the gains did not go to workers, ‘‘but
instead were used to boost profits, lower
prices, or increase C.E.O. compensation.”

This is a radical transformation of the way
the bounty of this country has been distrib-
uted since World War II. Workers are being
treated more and more like patrons in a
rigged casino. They can’t win.

Corporate profits go up. The stock market
goes up. Executive compensation sky-
rockets. But workers, for the most part, re-
main on the treadmill.

The study found that the amount of in-
come growth devoured by corporate profits
in this recovery is ‘‘historically unprece-
dented,” as is the ‘‘low share . .. accruing
to the nation’s workers in the form of labor
compensation.”

I thought Mr. Herbert wound up his
statement quite adequately when he
said:

I have to laugh when I hear conservatives
complaining about class warfare. They know
this terrain better than anyone. They
launched the war. They’'re waging it. And
they’re winning it.

One of the reasons they are winning
it is because workers no longer have
organized labor. Organized labor has
been weakened to the point where
workers are told: Take what you got or
go get something else or we will take
your job and we will take it to China or
we will take your job and move it to
India or South Africa or some other
place. You have no recourse as a work-
er.

I have tried for years in this Senate
and in this Congress to try to get a bill
passed called the striker replacement
bill which says if you are on strike you
can’t be replaced with a replacement
worker. That one thing alone has bro-
ken the back of organized labor to the
point where workers no longer have the
power to withhold their labor, the only
tool with which they have to bargain.

So here we have more and more of
the earnings from increased produc-
tivity going to capital and less going to
workers. What do we do about it? We
say now we are going to take away
your time-and-a-half overtime. That is
the next assault on the time-and-a-half
overtime. For our workers who are
working more and more in this country
and working longer hours than any
other industrialized country, we are
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going to say to workers we will take
away your right to overtime.

That issue was brought up on the bill
that was before us earlier. That was
my amendment, to say these proposed
rules by the Department of Labor that
would deny up to 8 million Americans
their right to time-and-a-half overtime
could not go into effect. Now we find
that not only is the administration
trying to push through new rules to
eliminate overtime pay; at the same
time, many employers are illegally
pushing the same thing. They are doc-
toring their employee time records in
order to avoid paying overtime. This
practice is shaving time. It is easy to
do, it is hard to detect, and is done in
a matter of a few keystrokes.

According to the New York Times ar-
ticle on Sunday by Steven Greenhouse:

Workers have sued Family Dollar and Pep
Boys, the auto parts and repair chain, accus-
ing managers of deleting hours. A jury found
the Taco Bell managers in Oregon had rou-
tinely erased workers’ time. More than a
dozen former Wal-Mart employees said in
interviews and depositions that managers
had altered time records and shortchanged
employees.

I ask unanimous consent a copy of
the New York Times article be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, Apr. 4, 2004]

ALTERING OF WORKER TIME CARDS SPURS
GROWING NUMBER OF SUITS
(By Steven Greenhouse)

As a former member of the Air Force mili-
tary police, as a play-by-the-rules guy, Drew
Pooters said he was stunned by what he
found his manager doing in the Toys “R” Us
store in Albuquerque.

Inside a cramped office, he said, his man-
ager was sitting at a computer and altering
workers’ time records, secretly deleting
hours to cut their paychecks and fatten his
store’s bottom line.

“I told him, ‘That’s not exactly legal,””
said Mr. Pooters, who ran the store’s elec-
tronics department. ‘“Then he out-and-out
threatened me not to talk about what I
saw.”’

Mr. Pooters quit, landing a job in 2002
managing a Family Dollar store, one of 5,100
in that discount chain. Top managers there
ordered him not to let employees’ total
hours exceed a certain amount each week,
and one day, he said, his district manager
told him to use a trick to cut payroll: delete
some employee hours electronically.

‘I told her, ‘’'m not going to get involved
in this,””” Mr. Pooters recalled, saying that
when he refused, the district manager erased
the hours herself.

Experts on compensation say that the ille-
gal doctoring of hourly employees’ time
records is far more prevalent than most
Americans believe. The practice, commonly
called shaving time, is easily done and hard
to detect—a simple matter of computer key-
strokes—and has spurred a growing number
of lawsuits and settlements against a wide
range of businesses.

Workers have sued Family Dollar and Pep
Boys, the auto parts and repair chain, accus-
ing managers of deleting hours. A jury found
that Taco Bell managers in Oregon had rou-
tinely erased workers’ time. More than a
dozen former Wal-Mart employees said in
interviews and depositions that managers
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had altered time records to shortchange em-
ployees. The Department of Labor recently
reached two back-pay settlements with
Kinko’s photocopy centers, totaling $56,600,
after finding that managers in Ithaca, NY,
and Hyannis, MA, had erased time for 13 em-
ployees.

“There are a lot of incentives for store
managers to cut costs in illegal ways,” said
David Lewin, a professor of management who
teaches a course on compensation at the
University of California, Los Angeles. ‘“You
hope that would be contrary to company
practices, but sometimes these practices be-
come so ingrained that they become the
dominant practice.”

Officials at Toys “R’ Us, Family Dollar,
Pep Boys, Wal-Mart and Taco Bell say they
prohibit manipulation of time records, but
many acknowledge that it sometimes hap-
pens.

“Our policy is to pay hourly associates for
every minute they work,” said Mona Wil-
liams, vice president for communications at
Wal-Mart. “With a company this large, there
will inevitably be instances of managers
doing the wrong thing. Our policy is if a
manager deliberately deletes time, they’re
dismissed.”

Compensation experts say that many man-
agers, whether at discount stores or fast-food
restaurants, fear losing their jobs if they fail
to keep costs down.

“A lot of this is that district managers
might fire you as soon as look at you,” said
William Rutzick, a lawyer who reached a $1.5
million settlement with Taco Bell last year
after a jury found the chain’s managers
guilty of erasing time and requiring off-the-
clock work. ‘“The store managers have a toe-
hold in the lower middle class. They're being
paid $20,000, $30,000. They’re in management.
They get medical. They have no job security
at all, and they want to keep their toehold in
the lower middle class, and they’ll often do
whatever is necessary to do it.”

Another reason managers shave time, ex-
perts say, is that an increasing part of their
compensation comes in bonuses based on
minimizing costs or maximizing profits.

‘““The pressures are just unbelievable to
control costs and improve productivity,”
said George Milkovich, a long time Cornell
University professor of industrial relations
and co-author of the leading textbook on
compensation. ‘“All this manipulation of
payroll may be the unintended consequence
of increasing the emphasis on bonuses.”

Beth Terrell, a Seattle lawyer who has
sued Wal-Mart, accusing its managers of doc-
toring time records, said: ‘“‘Many of these
employees are making $8 an hour. These em-
ployees can scarcely afford to have time de-
leted. They’re barely paying their bills al-
ready.”

In the punch-card era, managers would
have had to conspire with payroll clerks or
accountants to manipulate records. But now
it is far easier for individual managers to ac-
complish this secretly with computers, pay-
roll experts say.

Mr. Pooters, a father of five who left the
Air Force in 1997 for a career in retailing,
talks with disgust about photocopied Toys
“R” Us records that he said showed how his
manager made it appear that he had clocked
out much earlier than he had.

‘“Unless you keep track of your time and
keep records of when you punch in and punch
out, there’s no way to stop this,”” he said.

After leaving Toys “R” Us and Family
Dollar, Mr. Potters moved to Indiana and
took a job as an account manager with
Rentway, a chain that leases furniture and
electronics. There, he and a co-worker, Wil-
liam Coombs, said, the workload was so in-
tense that they typically missed four lunch
breaks a week. Nonetheless, they said, their
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manager inserted a half-hour for lunch into
their time records every day, reducing their
pay accordingly.

“They told us to sign the payroll printouts
to confirm it was right,” Mr. Pooters said,
describing a confrontation last November.
“When we protested about what happened
with our lunch hours, the manager said, ‘If
you don’t sign, you’re not going to get
paid.””

Mr. Coombs said: ‘“They removed our lunch
hours all the time. We were told if we didn’t
sign the payroll sheets, we’d be terminated.”

Larry Gorski, Rentway’s vice president for
human resources, said his company strictly
prohibited erasing time. ‘‘As soon as we hear
this is going on, we jump all over it,”” he
said.

Shannon Priller, who worked at a Family
Dollar store in Rio Rancho, N.M., sheepishly
acknowledged that she sometimes watched
her district manager erase her hours. ‘‘The
manager and I would sit there and go over
everybody’s time cards,” she said. “We were
told not to go over payroll, or we would lose
our jobs. If we were over, my hours would get
shaved.”

Some weeks, she said, she lost 10 or 15
hours, and her 6 a.m. clock-in time became 9
a.m. Patricia Bauer, a clerk at the store,
said her paycheck was sometimes cut to
under 30 hours on weeks when she worked 40.

Like Mr. Pooters, these women have joined
a lawsuit that accuses Family Dollar of eras-
ing time and requiring off-the-clock work.
“It needs to stop,” said Ms. Priller, who now
cleans houses.

Kim Danner said that when she ran a Fam-
ily Dollar store with eight employees in Min-
neapolis, her district manager urged her to
erase hours so that she never paid overtime
or exceeded her allotted payroll. Federal law
generally requires paying time-and-a-half to
nonmanagerial employees who work more
than 40 hours a week.

Ms. Danner said her employees could not
do all the unloading, stocking, cashier work
and pricing of merchandise in the hours al-
lotted. ‘“The message from the district man-
ager was, basically, ‘I don’t care how you do
it, just get it done,’”’ she said.

So she altered clock-out times and inserted
half-hour lunch breaks even when employees
had worked through them. ‘I felt horrible
that I was doing this,” she said. ‘I felt pres-
sured, absolutely. If I refused, I would have
been terminated easily.”

After five months, she quit.

Sandra Wilkenloh, Family Dollar’s com-
munications director, declined to respond to
the lawsuit, but said, ‘‘Family Dollar’s pol-
icy is to fully comply with all wage and hour
laws and to take appropriate disciplinary ac-
tion in any case where we determine that
such policy has been violated.”

She said Family Dollar maintained a hot
line that employees could call anonymously
to report wage violations.

Rosann Wilks, who was an assistant man-
ager at a Pep Boys in Nashville, said she was
fired in 2001 after refusing to delete time.
She said her district manager told her,
“Under no circumstances at all is overtime
allowed, and if so, then you need to shave
time.”

At first, she bowed to orders and erased
hours. Some employees began asking ques-
tions, she said, but they refused to confront
management. ‘“‘They took it lying down,”
she said. ‘“They didn’t want to lose their job.
Jobs are hard to find.”

When she started feeling guilty and con-
fronted her district manager, she said, ‘It all
came to a boil. He fired me.”

Bill Furtkevic, Pep Boys’ spokesman, said
his company did not tolerate deleting time.

“Pep Boys’ policy dictates, and record
demonstrates, that any store manager found
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to have shaved any amount of employee time
be terminated,” he said. He added that the
company’s investigation ‘‘revealed no more
than 21 instances over the past five years
where time shaving’ had occurred.

More than a dozen former Wal-Mart em-
ployees said time records were altered in nu-
merous ways. Some said that when they
clocked more than 40 hours a week, man-
agers transferred extra hours to the fol-
lowing week, to avoid paying overtime. Fed-
eral law bars moving hours from one week to
another.

Wal-Mart executives acknowledged that
one common practice, the ‘‘one-minute
clock-out,” had cheated employees for years.
It involved workers who clocked our for
lunch and forgot to clock back in before fin-
ishing the day. In such situations, many
managers altered records to show such work-
ers clocking out for the day one minute after
their lunch breaks began—at 12:01 p.m., for
example. That way a worker’s day was often
three hours and one minute, instead of seven
hours.

Ms. Williams, the Wal-Mart spokeswoman,
said Wal-Mart had broadcast a video to store
managers last April telling them to halt all
one-minute clock-outs. Under the new pol-
icy, when workers fail to clock in after
lunch, managers must do their best to deter-
mine what their true workday was.

In interviews, five former Wal-Mart man-
agers acknowledged erasing time to cut
costs. Victor Mitchell said that as an assist-
ant manager in Hazlehurst, Miss., in 1997, he
frequently shaved time.

“We were told we can’t have any over-
time,” he said. ‘‘It’s what the other assistant
managers were doing, and I went along with
it.”

Mr. Mitchell said the store’s manager or-
dered them to stop. But he said that in 2002,
after becoming manager of a Wal-Mart in
Bogalusa, La., a new district ordered him to
erase overtime. He said he refused.

Ms. Williams said Wal-Mart had increased
efforts to stop managers from shaving time
or allowing off-the-clock work.

Wal-Mart has circulated a ‘‘payroll integ-
rity”” memo, saying that any worker, ‘‘hour-
ly or salaried, who knowingly falsifies pay-
roll records is subject to disciplinary action
up to an including termination.”

Employees at Wal-Mart and other compa-
nies complain that they receive no paper
time records, making it hard to challenge
management when their paychecks are
inexplicably low.

Ms. Danner, the former Family Dollar
manager, praised the system at the McDon-
ald’s restaurant she managed for seven
years. At day’s end, she said, employees re-
ceived a printout detailing total hours
worked and when they clocked in and out.

“We never had any problems like this at
McDonald’s,”” she said.

Mr. HARKIN. I also ask unanimous
consent that yesterday’s article by Bob
Herbert be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, Apr. 5, 2004]
WE'RE MORE PRODUCTIVE. WHO GETS THE
MONEY?

(By Bob Herbert)

It’s like running on a treadmill that keeps
increasing its speed. You have to go faster
and faster just to stay in place. Or, as a fac-
tory worker said many years ago, ‘‘You can
work ’til you drop dead, but you won’t get
ahead.”

American workers have been remarkably
productive in recent years, but they are get-
ting fewer and fewer of the benefits of this
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increased productivity. While the economy,
as measured by the gross domestic product,
has been strong for some time now, ordinary
workers have gotten little more than the
back of the hand from employers who have
pocketed an unprecedented share of the cash
from this burst of economic growth.

What is happening is nothing short of his-
toric. The American workers’ share of the in-
crease in national income since November
2001, the end of the last recession, is the low-
est on record. Employers took the money
and ran. This is extraordinary, but very few
people are talking about it, which tells you
something about the hold that corporate in-
terests have on the national conversation.

The situation is summed up in the long,
unwieldy but very revealing title of a new
study from the Center for Labor Market
Studies at Northeastern University: ‘‘The
Unprecedented Rising Tide of Corporate
Profits and the Simultaneous Ebbing of
Labor Compensation—Gainers and Losers
from the National Economic Recovery in
2002 and 2003.”

Andrew Sum, the center’s director and lead
author of the study said: ‘“This is the first
time we’ve ever had a case where two years
into a recovery, corporate profits got a larg-
er share of the growth of national income
than labor did. Normally labor gets about 65
percent and corporate profits about 15 to 18
percent. This time profits got 41 percent and
labor [meaning all forms of employee com-
pensation, including wages, benefits, salaries
and the percentage of payroll taxes paid by
employers] got 38 percent.”

The study said: ‘‘In no other recovery from
a post-World War II recession did corporate
profits ever account for as much as 20 per-
cent of the growth in national income. And
at no time did corporate profits ever increase
by a greater amount than labor compensa-
tion.”

In other words, an awful lot of American
workers have been had. Fleeced. Taken to
the cleaners.

The recent productivity gains have been
widely acknowledged. But workers are not
being compensated for this. During the past
two years, increases in wages and benefits
have been very weak, or nonexistent. And de-
spite the growth of jobs in March that had
the Bush crowd dancing in the White House
halls last Friday, there has been no net in-
crease in formal payroll employment since
the end of the recession. We have lost jobs.
There are fewer payroll jobs now than there
were when the recession ended in November
2001.

So if employers were not hiring workers,
and if they were miserly when it came to in-
creases in wages and benefits for existing
employees, what happened to all the money
from the strong economic growth?

The study is very clear on this point. The
bulk of the gains did not go to workers, ‘‘but
instead were used to boost profits, lower
prices, or increase C.E.O. compensation.”

This is a radical transformation of the way
the bounty of this country has been distrib-
uted since World War II. Workers are being
treated more and more like patrons in a
rigged casino. They can’t win.

Corporate profits go up. The stock market
goes up. Executive compensation sky-
rockets. But workers, for the most part, re-
main on the treadmill.

When you look at corporate profits versus
employee compensation in this recovery, and
then compare that, as Mr. Sum and his col-
leagues did, with the eight previous recov-
eries since World War II, it’s like turning a
chart upside down.

The study found that the amount of in-
come growth devoured by corporate profits
in this recovery is ‘historically unprece-
dented,” as is the ‘“low share . . . accruing to
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the nation’s workers in the form of labor
compensation.”

I have to laugh when I hear conservatives
complaining about class warfare. They know
this terrain better than anyone. They
launched the war. They’re waging it. And
they’re winning it.

Mr. HARKIN. Mr. President, the arti-
cle went on to point out that Kim Dan-
ner used to manage a Family Dollar
store with eight employees in Min-
neapolis. She says:

. . . her district manager urged her to erase
hours so she never paid overtime or exceeded
her allotted payroll.

She said her employees could not do
all of the unloading, stocking, cashier
work, and pricing in the hours allotted,
so she altered clock-out times and in-
serted half-hour lunch breaks, even
when employees worked through lunch.
She says:

I felt horrible that I was doing this. I felt
pressured, absolutely. If I refused, I would
have been terminated easily.

Instead of issuing new rules to offi-
cially eliminate overtime for millions
of Americans, the Department of Labor
ought to be cracking down on these un-
scrupulous companies. The Department
of Labor ought to be enforcing the
overtime laws so American workers are
not gouged and cheated out of their
hard-earned pay.

Now we see clearly where the in-
creased productivity is coming from.
American workers are working longer
hours, they are working through their
lunchtimes, but their hours are being
shaved. Their time is taken away from
them. Sometimes they clock out and
they are made to come back to work.
Rather than making an example of
these companies and going after them,
the Department of Labor is coming
around the other side and saying, well,
that may be illegal, but what we are
going to do is make it legal to take
away the overtime rights of up to 8
million workers. In fact, even in the
proposed rules, the Department offered
employers helpful tips on how to avoid
paying overtime to the lowest paid
workers, the very workers, of course,
supposedly helped by the new rules.

For example, the Department of
Labor, in their own writing, suggests
cutting a worker’s hourly wage so any
new overtime payments will not result
in a net gain to the employee. The De-
partment of Labor also recommends
raising a worker’s salary slightly to
meet the threshold at which eligibility
for time-and-a-half pay ends.

Again, American workers face a dou-
ble-barreled threat to their overtime
rights. They face a threat from unscru-
pulous employers who deny overtime
illegally and now they face a threat
from the Department of Labor which
wants to deny overtime legally. But
the result is the same: an assault on
the American worker’s right to time-
and-a-half pay for hours worked in ex-
cess of 40 hours a week.

We are going to continue to try to
offer this amendment and to try to get
a vote on it. In Rollcall today there is
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an article saying ‘“Will ‘Obstructionist’
Label Stick?” Evidently, our majority
leader last week said: Obstruction, ob-
struction, obstruction—every bill. That
is according to Majority Leader FRIST,
at least according to the article in
Rollcall.

I have the greatest respect for Sen-
ator FRIST. He knows that. I like him
as a friend. But quite frankly, that will
not wash. The first ruling on FSC was
in 2002.

Mr. President, I will continue my re-
marks later today.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. I understand the motion
to proceed has been reported.

The PRESIDING OFFICER. Yes.

Mr. GREGG. We are now moving on
to the issue of how we give the Amer-
ican people better access to doctors, es-
pecially women who are having chil-
dren, people who have experienced a
traumatic event and have gone to the
emergency room.

Regrettably, in our society today we
are seeing a lot of highly qualified peo-
ple in the medical professions—not
only doctors, but nurse midwives and
ambulance professionals, EMT profes-
sionals—giving up the practice which
they love; in the case of an OB doctor,
delivering a baby, and in the case of
emergency room personnel, especially
the doctor, trying to save lives—having
given up those professions or signifi-
cantly curtailed the extent to which
they practice their profession because
the cost of their liability insurance due
to lawsuits has gotten so high there is
no way they can earn enough money to
cover the premiums they have to pay
to purchase the liability coverage. Of
course, there is no hospital in America
today which allows a doctor to practice
unless that doctor has adequate liabil-
ity coverage.

This is a crisis. It is a crisis in a lot
of States in this country. It is soon to
be a crisis in even more States. There
are 19 States which the American Med-
ical Association has identified as in
crisis. There is another group, I think
23, the American Medical Association
has said moving toward crisis. The red
States on the chart are in crisis and
the yellow States are the States mov-
ing toward crisis. There are 11 States
which are doing pretty good, which
have their medical liability issues
under control.

This bill attempts to create a na-
tional response to this problem so
women who are having children or
want to have children can see a doctor.
If you are in a car accident and you
have a serious injury, or you are walk-
ing down the road and you slip and fall
and have a serious injury, or you have
any other type of physical injury and
you go to your emergency room, you
will see a doctor who is capable of tak-
ing care of you. That is what this bill
tries to address.

The issue, of course, is these doctors
want to deliver these services. It is not
as if they want to get out of the busi-
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ness or out of the activity for which
they have trained all their lives, such
as delivering a baby. I have had meet-
ings with doctors in my home State. I
remember distinctly a doctor from
Dover, a woman who loves to deliver
babies. This is what really excites her
about being a doctor. It is why she
went to medical school. It is why she
went to graduate school afterwards.
But she has actually had to stop deliv-
ering babies. The only babies she now
delivers are members of her own fam-
ily. She has to get special dispensation
from the hospital to do that because as
an OB/GYN she cannot afford the insur-
ance necessary to cover her costs of de-
livering those children.

We have regions in our State, and it
is true in every State that has any sort
of rural atmosphere, where we literally
do not have any coverage at all, where
a woman in northern New Hampshire
who has decided to have a child has to
drive 10 miles—10 would be conserv-
ative—20, 30, 40 miles or more in order
to see an obstetric doctor, in order to
get care during her pregnancy.

It is darn dangerous in New Hamp-
shire in the middle of the winter to
drive those miles, especially if you are
pregnant or, Lord forbid, you happen to
actually be in labor. The local hos-
pitals do not have doctors on call, do
not have doctors, period, who are will-
ing to practice delivering babies. So
these women find themselves placed on
the road in order to see a doctor.

This is true across the country in our
urban areas. A lot of hospitals are find-
ing it very hard to get coverage in
their emergency rooms—emergency
room closed. In Phoenix Memorial Hos-
pital—emergency room closed.

Why was it closed? It was closed be-
cause the doctors who covered the
emergency room could not afford the
cost of the insurance they had to pay
to meet the demands of the trial bar
which has been suing the doctors. They
had to back out of the business or out
of the activity of covering the emer-
gency room, so the emergency room
got closed.

You talk to hospitals across this
country, and they are finding it very
difficult to get doctors to do the call,
to do their period where they have to
come in and do their coverage respon-
sibilities because of the fact the local
doctors do not want to put at risk their
insurance premiums as a result of
going into the emergency room and
practicing 1 day a week or 2 days a
week, as has been the tradition.

I know in the town I grew up in,
Nashua, NH, the medical community,
the physicians, would take turns. They
would come on rotation into the emer-
gency room and cover the emergency
room. They were not all trauma spe-
cialists, but that was sort of their re-
sponsibility as being part of the med-
ical community in the city of Nashua,
and they were proud of it.

Today it is very hard to get doctors
who are not trauma specialists into the
emergency room because of the fact
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these insurance premiums have gotten
so out of control, and the trauma spe-
cialists themselves cannot afford the
premiums because it is a low-paying
area of the medical profession. As a re-
sult, they cannot work long enough
hours; and they work outrageous hours
already. There are not enough hours in
the day for them to work in order to
cover the cost of their insurance. This
is a crisis.

The same is true of baby doctors. I
had a doctor in Laconia tell us—Laco-
nia, NH; a great town on Lake
Winnipesaukee. I hope everybody will
go up and visit this summer. It is a
beautiful place to take your summer
vacation. He told us he has to work 5%
months of the year to pay the pre-
miums on his insurance because he de-
livers babies, and they are down to two
doctors who do this in his area. That
makes it economically unviable for
him to practice obstetrics. When it
takes 5% months to pay your pre-
miums and 6 months to pay your taxes,
you only have 2 weeks of the year you
earn for yourself, and you still have to
send your kids to college and maybe
even buy your wife something for
Christmas—you cannot do it—or your
husband. A lot of the OB doctors are,
obviously, women. So it is serious.

Yet we have in this institution tried
time and again to raise the issue, and
what has happened? We have been
stonewalled by the other side. Why
would the other side not even be will-
ing to allow us to proceed to these
bills? This is the third time we have
tried this, to get to these bills to dis-
cuss how we are going to relieve the
pressure on doctors who deliver babies
and doctors who take care of emer-
gency rooms. We are not even expect-
ing it necessarily to pass. We would
like it to pass, but we at least want to
be able to debate it. Yet time and again
the Democratic leadership of this insti-
tution has said: No, you are not even
going to be allowed to proceed to the
bill. That is what we are trying to get
to today with the motion to proceed. It
is a technical motion, meaning it is a
way to try to get the bill to the floor
s0 it is up for action.

I heard the Senator from Iowa out
here railing about a rule at the Labor
Department, and he cannot get his
amendment up. Well, one of the rea-
sons he cannot get his amendment up
is because we cannot move to this bill.
If we could move to this bill, he could
offer his amendment. So why is he vot-
ing against moving to this bill? Be-
cause it appears he is more inclined to
support the position of the trial law-
yers, who are resisting, in a manner of
extreme intensity, any action in this
area to try to improve the ability of
doctors to deliver care, by making
more doctors available to women spe-
cifically, or more doctors available in
the emergency room, and who are re-
sisting that so aggressively they have
told the leadership of the other side,
the Democratic leadership: You shall
not, if you expect to continue to get
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our support—the trial lawyers’ sup-
port—allow this bill to be debated on
the floor of the Senate. You shall not
allow a motion to proceed. So it is an
ironic situation, to say the least.

We hear the Members of the other
side saying they want to offer amend-
ments, they want to get this issue up
and that issue up. Yet they are filibus-
tering a motion to proceed to a bill
which, if we did proceed to it, would
allow them to offer the exact amend-
ments they claim they cannot raise.
But it appears there is a countervailing
force here which is, maybe they do not
want to offer that amendment so much
they would affront the trial lawyers by
allowing this bill to proceed. That ap-
pears to be the case.

But in the end, who is the loser? Who
is the loser? Well, the loser is, obvi-
ously, the doctors who cannot practice
what they have been trained to do. We
are about to hear from one member of
that profession who is an extraordinary
example of that profession in quality
and ability. And, secondly, the most
important, the women, especially in
rural areas, who cannot see a doctor if
they are having a baby; and people who
walk into that emergency room under
extreme stress and trauma and sud-
denly find there is nobody there to
take care of them.

Mr. President, I will reserve my fur-
ther comments because I do see the
leader is on the floor. Of course, this is
an issue which he has an intimate
knowledge of and an intense desire to
move forward. I congratulate him for
his efforts in this area, and thank him
for making this time available to us.

I yield the floor.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. FRIST. Mr. President, I will take
a few moments to comment on a bill
that deserves to be debated on this
floor and brought to this floor because,
as the distinguished Senator from New
Hampshire said, the patients—not the
doctors and not the system; all of them
are disadvantaged—but it is the pa-
tients who suffer.

When people hear of patients, they
say: That is somebody in a hospital
somewhere who is suffering. No, it is
you and your children, and everybody
who is listening to me. Who knows?
You could be driving home today from
work, and you might have an accident
and have to go to the emergency room
or the trauma room. Or after you pick
up your kids from school—or maybe
they are taking the bus home from
school today—if they are struck by a
car, or fall down and break a bone,
they have to go to the emergency
room. Or if you are one of the millions
of women who anticipate the joy of
having a baby in the near future, it is
you who will suffer as you look for an
obstetrician, as you look for an obste-
trician who will be with you during
that prenatal period or over the whole
9-month period.

All of this comes down to a funda-
mental issue. Our medical litigation
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system is broken. It is failing. It is fail-
ing the American people. It is failing
our communities. It is failing our hos-
pitals. It is failing our doctors. It is
failing our families. And, most impor-
tantly, it is failing our patients.

The medical litigation system should
be strong. Its purpose is to promote the
common good, first and foremost; and,
second, to improve health care for all
Americans through the fair and effi-
cient resolution of meritorious medical
negligence claims. Indeed, those two
purposes—to promote the common
good and to improve health care
through the fair and efficient resolu-
tion of meritorious medical negligence
claims—are noble goals.

But instead of achieving these noble
goals, our litigation system is out of
control and patients are being hurt.
Due to this broken system of medical
justice, medical liability premiums
today are unnecessarily skyrocketing.
You will hear the words ‘sky-
rocketing’”’ and ‘‘runaway’ because
that is what is happening. The ulti-
mate victims are the patients—the po-
tential patients, the future patients—
and that means all of us, our families
and future generations.

The ultimate victims are patients
who see their access to care—to that
obstetrician, to that emergency room,
to that trauma center—threatened and,
in some cases, totally disappearing.
The American Medical Association now
lists 19 States where access to care is
threatened. The situation is a crisis
that is getting worse day by day by
day. That is why as majority leader, in
terms of scheduling in the Senate, we
are going to keep bringing this issue
back because the crisis is getting
worse. If we are not successful, we will
come back again and again.

While the crisis does affect all people
who will need or who need appropriate
access to care, it affects those who are
seeking help from specialists in par-
ticular. When we say ‘‘high-risk spe-
cialist physicians,”” they are the ones
who are responding to a trauma acci-
dent or the neurosurgeon who has to be
highly trained to respond to a brain in-
jury, a contusion, a head injury. When
we say ‘‘high-risk medical specialist,”
we mean the cardiac surgeon, a high-
risk specialty physician who is called
in if trauma comes into an emergency
room.

These patients who seek the high-
risk medical specialist indeed are
among the most sick and the ones who
most desperately need urgent atten-
tion. But our litigation system is in-
creasingly forcing these medical spe-
cialists, such as neurosurgeons and ob-
stetricians, to drop their services alto-
gether and not do those higher risk re-
sponses; to limit those services maybe
to certain hours to not provide those
services; not to offer those services in
the emergency setting but do them in a
much more controlled environment.

It is even causing these high-risk
medical specialists to pick up their
practices and move from one State,
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say, from cities such as Philadelphia,
where premiums are skyrocketing, to a
city in California that has done a much
better job and that is not in crisis be-
cause they have legislated appro-
priately in terms of addressing what
was 20 years ago a crisis in California
in medical liability. It causes these
neurosurgeons and obstetricians—the
two areas we are addressing in part
with the legislation we are doing our
best to bring to the floor over the next
24 hours—to retire from the practice of
medicine altogether. They are saying:
It is too much, $400,000 as a neuro-
surgeon in some cities, just for liabil-
ity premiums. I can’t afford that. I am
going to leave the whole practice of
neurosurgery. It does not make sense
for me anymore.

That is the reality today. It is a re-
ality that is getting worse. And when
we say it is a crisis, it is a crisis get-
ting worse. And that demands a re-
sponse by this body. As the services
these specialists provide become harder
and harder to find, who is hurt? Every-
body, yes, but the sickest and, indeed,
the most vulnerable are the ones hurt
the worst; again, demonstrating the
perverse and unintended consequences
of a failing medical litigation system.
That is why this week we are bringing
to the floor this medical liability re-
form. It is for the patients.

The Pregnancy and Trauma Care Ac-
cess Protection Act focuses liability
reform on two areas: Emergency and
trauma care, and obstetrical services,
where the services are provided right
before, during, and after the delivery of
babies. It is these two critical areas
that are literally under siege today be-
cause they rely on medical specialists
who are suffering the most from this
lawsuit abuse.

Of course, the true victims are those
who need to go to the emergency room,
as the distinguished Senator from New
Hampshire said. It is not the physi-
cians themselves. It is the people who
have to go to the emergency rooms and
wait longer for a specialist to be called
in because they are not in the hospital,
or there is nobody in the region. It is
the expectant mother who is having
difficulty even finding an obstetrician.
And it is the stories that are increas-
ingly occurring of once you get an ob-
stetrician, right after you become preg-
nant, that obstetrician leaves and
moves and another obstetrician comes
in, and maybe that obstetrician stays a
few months and then another obstetri-
cian. So we have a huge medical prob-
lem. It is our responsibility to respond.

Before coming to the Senate, I spent
20 years both training and practicing
as a thoracic surgeon, a chest surgeon,
which is heart, lungs, trachea—really
everything between the diaphragm and
the neck. That is what I did. As a mem-
ber of the thoracic surgical team at
Vanderbilt University Medical Center,
we handled all of the trauma to the
chest, the lungs, the heart. That is
what I did every day.

At that level I trauma center, which
covered throughout the middle section
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of Tennessee, if somebody came in with
a knife wound to the chest, they would
call Dr. FRIST, and I would go down and
repair the knife wound to the chest or
to the heart, as a medical specialist.
Based on that experience, I can tell you
that emergency care and trauma care
is an absolutely necessary and critical
component of our overall health care
system.

Each year, there are 110 million vis-
its to the emergency room, and 90 per-
cent of these visits require urgent at-
tention, emergency attention within 2
hours. These are emergencies. As I im-
plied earlier, no one can predict when
you are going to need that care. Driv-
ing home today, will you be in an acci-
dent, or will your child fall down and
break a bone climbing a tree this after-
noon? That is emergency care that you
want a response to immediately.

The Alliance of Specialty Medicine
has documented the important details
of this critical care. Approximately 28
million Americans visit the emergency
room each year due to an accident.
Ninety-nine percent will recover after
receiving care; in many cases, life-
saving care. Over 3.5 million emer-
gency room visits are related to bone
fractures or to broken bones. Of these,
888,000 require hospitalization, and
delays in treatment can result in loss
of the use of that limb, amputation of
that limb, or indeed permanent dis-
ability. Over 1.5 million people suffer
traumatic head injury with damage to
the brain itself.

Neurosurgeons, a focus in the legisla-
tion we are debating, perform over
36,000 emergency brain operations on
head-injured patients each year. They
place little intracranial monitoring de-
vices to control brain swelling in an-
other 8,000 patients each year. Trauma
frequently inflicts damage to the spi-
nal cord which runs through the body.
Indeed, over 70,000 Americans are hos-
pitalized because of spinal injuries
each year. Another 26,000 are hospital-
ized with acute or emergency or sudden
neck injuries.

And, as we all know, nerve tissue
heels in a very slow, different way. You
cut off blood supply to the spinal cord
or to the brain and there is not an im-
mediate response. That tissue pretty
much dies forever; very slow recovery.
Thus that time of response becomes
critical. Delay in treating any sort of
injuries to the spinal cord can cause
paresthesia or tingling, paralysis, can
cause permanent disability, and, of
course, can cause death.

My own specialty was the chest and
was cardiothoracic, cardiovascular, the
heart itself. When you look at emer-
gencies coming in because of heart at-
tack or cardiovascular disease or
stroke, the blood vessel is huge. Sixty-
five million Americans have some form
of heart and blood vessel, or cardio-
vascular disease, which could lead to a
heart attack or stroke; and each year
over 1 million Americans suffer a myo-
cardial infarction, or a heart attack.
You want to take them to the emer-
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gency room because today, as cardiac
surgeons, cardiologists, heart special-
ists—and it is very different today than
30 or 40 years ago—there are medicines
you can give and procedures you can do
that can open up the blood supply when
you have a heart attack and get blood
to the heart before the millions of cells
die. Every moment counts. It is impor-
tant to get that blood supply opened by
heart specialists.

Unfortunately, our broken litigation
system is stretching those moments—if
those specialists are not available to
respond—into hours. It is stretching
them longer and longer, and that
causes death of that heart muscle.

Of course, patients and most people
listening today expect, if they have an
emergency and are going to be rushed
to the emergency room, that there will
be people to treat them, including
heart specialists who can rush down
and open the blood vessels; or if they
have a brain injury or a concussion or
a contusion to the head, they expect
there will be somebody there to re-
spond appropriately.

However, that assumption is getting
to be less and less true, due in large
part to our broken medical malpractice
litigation system. Because of runaway
medical malpractice costs, many med-
ical specialists have been forced to stop
treating patients in the emergency
room—the neurosurgeons; the ortho-
pedics, or bone surgeons; the heart and
lung surgeons; the obstetricians; the
cardiologists; and the list goes on in
terms of specialists we have to respond
in the emergency room. They are sim-
ply saying: I will practice my spe-
cialty, but I am not going to do it in
the emergency setting. I will not sign
up for what we call ‘‘on-call” for the
emergency room or for the trauma
team because if I do, my own insurance
premiums will skyrocket, or I cannot
get the insurance at all. So fewer and
fewer specialists are volunteering for
this ‘‘on-call’”’ in emergency rooms.

Because of the high-risk operations
they are called upon to perform in
these emergency situations, neuro-
surgeons, the specialty of the brain and
spine, have been particularly hit hard
by the litigation process. According to
the American Association of Neuro-
logical Surgeons and the Congress of
Neurological Surgeons, between the
years 2000 and 2004, that 4-year period,
the national average, of medical liabil-
ity premiums for neurosurgeons in-
creased 100 percent. It literally prac-
tically doubled, from $45,915 up to
$91,848.

As I mentioned a few minutes ago, in
some States, neurosurgeons are now
paying insurance premiums of almost
$400,000 per year. That is not the cost of
doing the medicine or delivering the
care or of the practice or being in the
operating room or paying the nurses to
help you or the cost of the equipment
or the cost of the drugs or the cost of
your training; that is just a tax of
$400,000 placed on top of all those ex-
penses that the physicians pay to have
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the opportunity to treat you if you
come into the emergency room. It
doesn’t make sense.

It is a crisis. It is getting worse. It
should be no surprise that this medical
malpractice liability crisis is having a
negative effect on the way these much
needed specialists practice medicine. In
fact, a recent survey—a fascinating
survey—showed that 70 percent of neu-
rosurgeons responding said they have
had to make at least one of five prac-
tice changes. So if 100 responded, 70
said they have had to do one of these
following things to narrow down or
change their practice in response to
the medical malpractice crisis: referred
complex cases, closed their practice,
moved to a different state, stopped pro-
viding patient care or retired.

Runaway lawsuits are forcing neuro-
surgeons and other specialists to limit
emergency services. Again, it is not the
doctor who is being hurt, it is the pa-
tients who are being hurt, and it is fu-
ture patients, and that means poten-
tially everybody listening to me now.

Many patients are rushed to these
trauma centers. When I was on call at
Vanderbilt Trauma Center as a tho-
racic surgeon, we had somebody actu-
ally in the hospital, or very close to
the hospital, practically all the time.
For heart disease, heart attacks, you
need somebody there almost all the
time. Why is that? Because you have a
golden hour, especially for spinal dis-
ease and heart disease. Every second
that goes by that you have the blood
supply cut off, especially when you can
open that blood supply up, the patient
is being hurt.

Unfortunately, patients are having to
endure longer and longer waits as these
precious lifesaving minutes tick by. If
you have a broken bone, a gunshot
wound, frequently you might be di-
verted from one facility to another be-
cause of the lack of availability of a
specialist or the resources in one of the
hospitals. Then you have this frantic
search of finding a needed specialist for
that broken bone, or that gunshot
wound to the heart, or that stab
wound.

According to a recent study—because
people say that could not be what is
happening today, but it is what is hap-
pening—76 percent of emergency de-
partments recently have diverted pa-
tients to another facility because of a
lack of specialty physician coverage.
Of these, over 33 percent diverted pa-
tients 6 or more times a month, and an
additional 28 percent have diverted pa-
tients to other facilities 3 to 5 times a
month. Over a quarter of hospitals re-
port that the reason they have lost spe-
cialty coverage is because of medical
liability concerns. These concerns sim-
ply discourage specialists from offering
their services or volunteering their
services for this on-call emergency cov-
erage.

The medical litigation crisis is af-
fecting health care, patient care, all
across the country. The consequences
are obvious—the consequences of
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death. Here is an example. According
to the Palm Beach Post, a Florida
woman, Mildred McRoy, suffered a
hemorrhagic stroke in February. That
is where you actually bleed into the
brain itself, and because the skull is a
fixed cavity, when you bleed into the
brain, it swells and it requires an emer-
gency response. She was rushed to JFK
Medical Center in Atlantis for treat-
ment, but JFK stopped providing
around-the-clock neurosurgical cov-
erage in July because of the medical li-
ability crisis. In fact, there wasn’'t a
single neurosurgeon on call in all of
Palm Beach County when this oc-
curred. Again, that shows how perva-
sive the impact is if you don’t have
specialists signing up because of high
medical liability premiums. Ms. McRoy
was then transported 40 miles away to
North Broward Medical Center. More
than 8 hours later she was operated on
by a neurosurgeon but died after being
in a coma for several days.

That is the story. That is why we
must act. We know there is a problem,
a crisis, and we know the crisis is get-
ting worse. We know it is going to take
action on this floor to reverse it. Flor-
ida is one of the 19 States the AMA
considers in crisis.

In a few cases, trauma centers and
emergency rooms have been actually
forced to shut down—as we saw on the
chart that was behind me a while ago,
which the Senator from New Hamp-
shire had shown—because either the
emergency department physicians or
the on-call specialists could not obtain
medical liability insurance at any
price whatsoever. The most infamous
example occurred in the summer of 2002
when Las Vegas lost its only level I
trauma center. When I use that term,
level I, that is the highest level. They
can take anything that comes. Level 1
is the most sophisticated, most pre-
pared, most responsive level of trauma
center that we have. Las Vegas lost
their level I trauma center which, by
the way, was one of the 10 most busiest
in the country for several days, forcing
residents from that major city of Las
Vegas to travel over 100 miles to seek
urgent care.

For me as a physician who has gone
through 4 years of medical school and 8
years of medical training, what is sad
and tragic is we are not getting rid of
a few bad doctors. Right now we have
highly qualified, highly committed
physicians, women and men, who have
chosen to dedicate their lives to help-
ing their fellow man—really mankind,
humanity broadly—through neuro-
surgery or obstetrics or heart surgery,
and we are literally forcing them to
leave the field they cherish, that they
spent years working to become so they
can help other people. These are people
who are devoting their professional
lives to healing others, and we are say-
ing because of this medical litigation
system, which is out of control: You
are no longer going to be able to do
that.

They do not want to drop these spe-
cialized services. They do not want to

April 6, 2004

make themselves unavailable for emer-
gency care. Indeed, that is why they
got into the business. Tragically, and
all too often, the medical litigation
system, with these skyrocketing, out-
of-control costs simply leaves them no
choice. In the end, our health care sys-
tem suffers, but it is the patients who
really suffer.

The story is the same for obstetri-
cians. Right now we know women are
having a harder time finding an obste-
trician. As I said earlier, one might
have two or three obstetricians over
one pregnancy period today because ob-
stetricians are having to move. A few
weeks ago, we brought the Healthy
Mothers and Healthy Babies Access to
Care Act to the floor of the Senate.
That bill specifically addressed the
medical liability challenges we have fo-
cusing on OB/GYNs and women and the
babies they serve. We did that because
all across the country, indeed in my
home State of Tennessee, the current
medical litigation system is forcing
many OB/GYNs to simply stop deliv-
ering babies.

Floor discussions at that time sev-
eral weeks ago demonstrated the crisis.
It showed the extent of the crisis.
There is no reason at this juncture to
restate all of the arguments, but the
doctor drain has gotten so bad that it
is clear that women are having a hard-
er time finding doctors to give them
prenatal care and to deliver their ba-
bies.

What happened several weeks ago?
Unfortunately, opponents to this need-
ed medical liability reform filibustered
the mere consideration of the bill on
the floor of the Senate. We simply can-
not allow people to keep their heads in
the sand any longer. The crisis is real.
It is time for us to act.

The crisis is getting worse every day.
As a physician and as a policymaker,
as someone who has had the oppor-
tunity, a real blessing, to take care of
patients in the setting of trauma, the
emergency room, and responding to
their needs, I am simply not, as major-
ity leader, going to sit back and allow
this crisis to continue to explode.

The legislation itself we are consid-
ering, the Pregnancy and Trauma Care
Access Protection Act, addresses these
two areas—delivering babies and re-
sponding to emergency care. Why? Be-
cause these areas have been hit the
hardest. It is common sense in medical
litigation reform that will protect our
patients, our families from medical
negligence with fair compensation. If
somebody has been negligently injured,
they deserve just and fair compensa-
tion. If there are bad doctors, they
need to be punished accordingly.

The problem is the overall system is
broken. The overall system has these
frivolous lawsuits with these runaway
costs. The legislation is based on sound
models that have worked in States,
that have a demonstrated track record,
such as California. It is supported by
numerous medical specialty societies
and speciality groups. The American
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College of Obstetricians and Gyne-
cologists, the American Association of
Neurological Surgeons, the American
Academy of Orthopedic Surgeons all
support this legislation and, of course,
the list goes on.

I hope opponents of reform do not
make excuses. They seem to put the
blame of the crisis everywhere except
where it belongs—our medical litiga-
tion system. It is time to face that
simple fact that we need to reform our
medical litigation system. It is in des-
perate need of reform. It is hurting all
patients. It is hurting our vulnerable
patients the most.

In addition, I should add that all of
this has a huge, unnecessary cost in
the practice of defensive medicine, the
reaction of our medical system to friv-
olous lawsuits. These are your health
care dollars that are being wasted.
These are your health care dollars that
are taken from you and not being chan-
neled back into better health care for
you.

Congress should act now. I am very
hopeful we will be allowed to act now
by putting patients first rather than
the special interests who have been so
vocal in obstructing this bill.

For the sake of all Americans who
will be forced to go to the emergency
room this year and for the sake of all
expectant mothers, I ask my colleagues
to allow this debate to move forward
tomorrow by voting to proceed to this
critical medical litigation reform bill.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CORNYN. Mr. President, I ask
unanimous consent that the following
Senators be added as cosponsors of S.
2207, the Pregnancy and Trauma Care
Access Protection Act: Senator FITZz-
GERALD, Senator CORNYN, and Senator
HATCH.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CORNYN. I thank the Chair.

I wish to express my gratitude to the
majority leader for his important com-
ments. He brings an expertise to this
debate no one else in this body can
offer by virtue of his training, edu-
cation, and extensive practice as a
medical doctor in Tennessee. I am not
going to speak from the perspective of
a doctor because I am not one. I am
going to speak from the perspective of
a patient because, like it or not, I will
be one at some point in my life, and
from the standpoint of other prospec-
tive patients which would include not
only my family and loved ones, but lit-
erally everyone within the sound of my
voice.

I want to express again my apprecia-
tion that the majority leader would
bring this issue back up. This is our
third attempt in recent months to
enact significant medical liability re-
form. The reason why it is so impor-
tant to bring this issue back up is to
ask our colleagues across the aisle who
have obstructed our ability to go to a
vote on this important issue to recon-
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sider because the truth is their ob-
struction of our ability to get meaning-
ful medical liability reform is not hurt-
ing doctors only, it is not hurting in-
surance companies only, it is hurting
everyone who has been or will be a pa-
tient in a medical care facility or at
the hands of a doctor.

We have had the opportunity to dis-
cuss these issues before, as I said, but
before I get into what I consider the
meat of this issue—and that is access
to good quality health care for all
Americans—let me say on other issues
that affect American competitiveness
in terms of our ability to compete in a
global economy, the ability of employ-
ers to provide health insurance for
their employees, which is diminishing
day by day because the costs of health
care continue to go up in part because
of our broken medical liability system,
that, in turn, puts pressure on the un-
insured in our society. Where employ-
ers are unable to carry medical insur-
ance on their employees, that means
that too many people who cannot af-
ford health care coverage are forced to
emergency rooms where they Kknow
they can and will be treated. In the
vast majority of those cases, they
could be more efficiently, more hu-
manely, and more cost-effectively
treated in a primary care setting in a
doctor’s office or in a clinic, but be-
cause of the pressures being put on our
health care system by a broken liabil-
ity component, it is hurting us in so
many different ways.

As I said, I want to talk about access,
but it also hurts us in terms of our
global competitiveness, in terms of job
creation and job growth, and in terms
of diminished access to health care be-
cause people have nowhere else to turn
if they do not have medical insurance,
except the emergency room where they
know they can and will be treated but
in a way that is insufficient, inhumane,
and certainly not cost effective and
causes a host of other problems in all
of our big cities and everywhere else
where emergency rooms are frequently
put on divert status because they are
so clogged up with cases that probably,
in a medical sense, should not be there
because they could be treated more
cost effectively and more humanely in
another setting, but they are there and
then the true emergencies are diverted
to emergency rooms that are farther
away.

The majority leader, Dr. FRIST,
talked about the medical consequences
of delayed treatment when people have
to travel sometimes many miles just to
get treated, what complications can
occur because of a traumatic injury or
because a baby that is delivered be-
cause the mother cannot find a hos-
pital that can take her nearby. My
point is, it creates a cascading of prob-
lems that are not just limited to med-
ical liability but which have a lot of
ramifications and a huge ripple effect.

Unfortunately, our colleagues on the
other side of the aisle are offering no
solutions but are merely trying to
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score political points, trying to divert
the attention to other nonissues and
will not allow us to do what we have
been sent here by the American people
to do and that is to pass legislation
that will meaningfully and signifi-
cantly improve the quality of their
lives.

We have had a chance to deal with
this medical liability problem before
and, unfortunately, we have not done
so. My hope is that our colleagues will
reconsider and we will do so today. If
those on the other side of the aisle are
truly serious about their concern for
the American people and the quality of
health care they receive, I hope they
will join us in passing the bill we are
discussing today.

The solutions to their professed con-
cerns are right before us. They just
need to allow an up-or-down vote. I
hope the American people are paying
close attention to what is happening,
because if we do not get an up-or-down
vote it is they who will pay the price
for those who would prefer to score po-
litical points over actually producing
results.

The bill offered by the Senator from
New Hampshire, the distinguished
chairman of the HELP Committee, the
Health, Education, Labor, and Pen-
sions Committee, is designed to im-
prove access to health care, both for
women who need obstetrical and gyne-
cological care and for patients who
need emergency care.

As I am sure every Member of this
body has, I have heard complaints from
our constituents about how badly the
system is broken.

There are those on the other side of
the aisle who would say that, because
we have been rejected twice before, by
bringing it up a third time this is
somehow just a political exercise. I as-
sure them that is not true. We were not
allowed to vote before, despite support
from a bipartisan majority.

The bottom line is, we are simply un-
willing to put up with or to accept,
without a fight, the kind of obstruction
we have seen on this and so many other
important issues.

This bill would provide desperately
needed relief to a health care system
that is in crisis, focusing especially on
emergency room doctors and obstet-
rics, baby doctors, to critical areas
that deserve our support.

This chart has been seen before, and
my colleagues will notice that this
chart reflects in red States that are in
crisis because of the difficulty of pur-
chasing medical liability insurance,
the huge increases in cost which have
simply caused medical doctors either
to retire early or to move to States
that have provided some commonsense
reform or just discouraging people
from getting into the medical profes-
sion at all.

The States in red, including my
State of Texas, are indicated as States
in crisis. The ones in yellow are the
States showing problem signs but do
not yet qualify as a crisis State, and
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the ones in white are States that are
currently considered to be OK. I would
not suggest by saying that they are
currently OK that they have no prob-
lems. It is just that they have not got-
ten to the point that conditions have
in my State and other States indicated
in red.

The truth is, this crisis is not some-
thing that just popped up this week. It
is a crisis that we had last fall when we
were blocked from bringing up com-
prehensive medical liability reform for
an up-or-down vote. It was a crisis that
existed a month ago when we were
blocked from having an up-or-down
vote for legislation that offered imme-
diate help for mothers and their babies,
and it remains a crisis today even as
we attempt to debate this legislation
and bring it up for another vote.

The fact is, frivolous lawsuits are
causing escalating medical malpractice
insurance premiums which are driving
doctors out of practice. We can debate
what the cause of that is, but we can-
not debate the result. It is a fact. In-
deed, opponents of this legislation do
not appear to debate the fact of the re-
sult—that is, doctors leaving, retiring,
not going into practice, access being
denied. They just want to say there
may be other causes, but they do not
want to deal with this cause because,
unfortunately, an important constitu-
ency, the personal injury trial lawyers,
simply are unwilling to agree that any
change in this current broken system
can be made.

The problem is that those who are
preventing us from taking up this leg-
islation are simply caving in to the de-
mands of this narrow special interest
group that are prospering mightily,
that are getting rich off the current
system, at the same time that the rest
of America is getting hurt.

This is a picture of a doctor formerly
who practiced in Fort Worth, TX, rep-
resenting medical specialists, espe-
cially neurosurgeons, orthopedic sur-
geons, obstetricians, and emergency
physicians, who are being forced to re-
tire early or move their practices to
States where effective liability reforms
are in place.

For example, Dr. Malone comes from
my home State. He is an orthopedic
surgeon who has practiced more than
20 years in Fort Worth, TX. He reluc-
tantly was forced to leave his practice,
citing the extreme costs of liability in-
surance for physicians as being too
much of a financial burden for him to
bear.

We simply cannot expect physicians
to practice their chosen profession
after their lengthy education and
training and not be able to provide for
their families. We don’t expect them to
do it at a loss to themselves and their
families. I don’t think we can blame
them, when the costs of doing business
exceed what comes in the door such
that they simply have no choice but to
leave.

In the State of Texas, this crisis, par-
ticularly as it regards baby doctors, ob-
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stetrician-gynecologists, means that
out of 254 counties of Texas, 154 of
them have no OB/GYN specialist. In
other words, a woman who is pregnant
and perhaps needs prenatal care, so in-
creasing the chances her baby will be
delivered healthy, must travel to an-
other county in order to get that pre-
natal care from a specialist; or once
she goes into labor, she must travel to
another county to have the doctor,
medical specialist in obstetrics, deliver
that baby. This means almost 6 out of
the 10 counties in my home State alone
have no doctor specializing in obstet-
rics, representing approximately 2 mil-
lion Texans in my State.

Let me talk about another story, an-
other case that is worth referring to
also in my State. Just last year a preg-
nant woman showed up at Dr. Lloyd
Van Winkle’s Castroville office in
south Texas. She showed up in Dr. Van
Winkle’s Castroville office less than 10
minutes from delivery of her baby. Her
family doctor in Uvalde, another Texas
town, had recently stopped delivering
babies altogether, citing medical liabil-
ity concerns, and this pregnant woman
was trying to drive the 80 miles to her
San Antonio doctor from her home in
Uvalde.

Let me give another story about a
woman by the name of Denise Payne.
Denise Payne walked into an emer-
gency room recently. The doctors there
did not want to treat her. She said,
“They didn’t want to touch me because
I was pregnant,” this 38-year-old preg-
nant woman, who was 6 weeks along in
her pregnancy at that time.

Luckily for Denise Payne the delay
getting treatment didn’t kill her. Al-
though she couldn’t get a kidney bi-
opsy in Corpus Christi on the gulf coast
of Texas, she was able to get one about
150 miles away in San Antonio, but she
doesn’t blame the doctors. ‘I would say
it’s because of all the lawyers scaring
the doctors,” she said. ‘“‘They are
scared to death to treat you.”

Indeed, that reminds me of other sit-
uations where I have heard doctors,
concerned about their patients, but
saying because of the broken liability
system, every time you walk into an
examining room, every time you walk
into the emergency room, every time
you walk into the delivery room, you
are putting at risk everything that you
have worked a lifetime to build for
yourself and your family. Physicians
and others are simply not able to put
up with it, resulting in a crisis that
even Ms. Payne, who no doubt was frus-
trated by her inability to get doctors
to treat her in Corpus Christi, had to
drive 150 miles away to get treated be-
cause she was pregnant and she needed
a kidney biopsy. But because she was a
higher risk patient who is at a higher
risk of medical complications but also
a higher risk of litigation, the doctors
were scared to death to treat her, so
she had to travel a long way to get that
treatment.

These stories are not unique to
Texas. Let me tell you about Linda
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Sallard of Arizona. At 2 a.m. on the
morning of March 20, 2002, 22-year-old
Melinda Sallard woke up with labor
pains. She and her husband hopped into
their car and started driving the 45
miles to Sierra Vista, which housed the
only hospital within a 6000-square-mile
area with obstetricians able to deliver
babies. En route, they passed the Cop-
per Queen Community Hospital, which
was forced to close its maternity unit
just 2 months earlier because all the
practitioners able to deliver babies had
lost their medical liability coverage.

Just 3 miles past Copper Queen,
which is where they had a hospital that
could have delivered her baby but had
since closed its delivery facilities be-
cause of medical liability concerns,
just 3 miles past this hospital, while
her husband continued to drive their
car, Melinda delivered her own baby
girl, who you can see here in this pic-
ture in her lap. She gave birth on a
desert highway to her daughter, Su-
sanna. While Susanna, as you can tell
from this picture, looks healthy and
thriving today, when she was born she
was not breathing. So Melinda, after
she had the baby by herself, unassisted,
without a physician—because she
couldn’t get to a hospital that had ob-
stetrical services in time—Melinda,
after she had her baby, cleared the
baby’s breathing passage and started
CPR. Fortunately, the baby started
breathing and Melinda wrapped her
newborn in a sweater and held her to
her chest as her husband drove them
all the way to Sierra Vista Hospital,
where the ER staff cut the umbilical
cord in the parking lot.

As a result of the medical liability
crisis, Sierra Vista is now the only hos-
pital in a county of 140,000 residents
that actually delivers babies. All high-
risk patients are sent to Tucson, an
hour and a half away, in a neighboring
county. I shudder to think what could
have happened in Melinda’s case.
Thankfully, as I said, Susanna Sallard
is a healthy young girl—no thanks to a
medical liability system that almost
left her as a casualty.

The skyrocketing liability insurance
premiums have also affected emer-
gency and trauma services for patients.
This is where the severity of the crisis
becomes even more apparent.

Let me tell you about Jim Lawson.
This is a picture of Jim Lawson, Mary
Rasar’s father. Mary lost her father in
2002 when Nevada’s only level I trauma
center was forced to close because of
skyrocketing medical liability costs.
The majority leader, Dr. FRIST, told us
earlier that level I trauma centers are
the ones that handle the most serious
trauma cases. But Nevada’s only level I
trauma center was forced to close in
2002 because of skyrocketing medical
liability costs.

Jim Lawson was injured in a car ac-
cident in Las Vegas, where he suffered
multiple injuries and required imme-
diate care. The State’s only level I
trauma center, the University of Ne-
vada’s medical center, where Mr.
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Lawson should have been taken, was
forced to shut its doors just days before
this accident because rising liability
costs had forced insurers to drop cov-
erage on high-risk specialists, high-
risk specialists like neurosurgeons,
like emergency room physicians, and
others who handle the most seriously
injured patients.

Unfortunately, as I indicated at the
outset, this story does not have a
happy ending. Mr. Lawson was rushed
to Desert Springs Hospital, where he
died while awaiting air transport to
the next nearest level I trauma center
facility, more than an hour away, at
Salt Lake City, UT. So this gentleman,
who was in a car accident in Las Vegas,
who could have been treated at the
University of Nevada’s medical center
but for the fact it had to shut down be-
cause it lost its medical liability cov-
erage, died because the only facility
that could treat him was more than an
hour away in Salt Lake City.

Let me tell you about Leanne and
Tony Dyess. Leanne is a 48-year-old
wife and mother of two from Mis-
sissippi. This is Leanne and her family.
On July 5, 2002, Leanne’s husband Tony
was involved in a car accident in Gulf
Port, MS, and suffered serious head in-
juries. After removing him from the
car, paramedics rushed Tony to Garden
Park Hospital in Gulfport, MS. But
there were no neurosurgeons there
available to treat Tony because rising
medical liability costs forced doctors
in that community to abandon their
practice. Six critical hours passed be-
fore Tony could be airlifted to Univer-
sity Medical Center. As a result of the
inability to locate a specialist to pro-
vide him immediate care, today Tony
is permanently brain damaged, men-
tally incompetent, and unable to care
for himself or his children.

In addition to this tragedy and the
others I have mentioned, there are nu-
merous other examples from my home
State of Texas of tragedies, or near
tragedies, or worse than injuries as a
result of the inability to get medical
care close by because of this crisis.

Another couple of stories: George
Kuempe, who recently retired as a re-
porter for the Dallas Morning News not
too long ago, fell from an oak tree and
broke his back on a Sunday afternoon
in the Austin area. He had to be flown
to Scott & White Clinic in Temple, TX,
because there were no neurosurgeons
available in Austin, TX. There was a
long delay in the amount of time nec-
essary to treat his injuries in order to
travel just 60 miles up the road. There
were hours of delay. Dr. Path Crocker,
chief of emergency medicine at
Brackenridge Hospital in Austin, where
he could have been and should have
been treated had a neurosurgeon been
available, said this is a warning flag to
the citizens of Texas that a major prob-
lem is brewing.

In 2002, an elderly man was taken to
an emergency hospital room in
McAllen, TX, in south Texas in the Rio
Grand Valley after falling and injuring
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his head. After 7 hours, the emergency
room could still not locate a neuro-
surgeon to treat this elderly man’s
head injury, even though they searched
in Corpus Christi, in San Antonio, and
Austin. Unfortunately, this elderly
man, with a head injury, died because
he could not get timely medical treat-
ment for that condition.

There are even more stories that il-
lustrate the lengths to which patients
must go just to receive desperately
needed care.

Neurosurgeons in Houston, TX, are
bombarded with trauma and emergency
cases from around the State because
doctors have dropped emergency serv-
ices in efforts to lower their profes-
sional liability premiums just so they
can earn a living.

You can see Houston, TX, located in
the southeast part of our State where
patients, let us say, down in the Rio
Grand Valley—this shows Harlingen, a
distance of 330 miles, which is close to
McAllen where that elderly man had a
head injury and where he would have
to be airlifted to Houston to receive
those treatments by a qualified neuro-
surgeon or other specialist. The time it
takes to travel 330 miles from the Rio
Grand Valley to Houston, the time it
takes to travel from the Rio Grand
Valley to San Antonio, or San Antonio
to Houston, or El Paso to Houston, ob-
viously, has medical consequences
which means people who are injured
and suffer more serious injuries and
people whose lives could have been
saved lose their lives because of this
medical liability crisis with which our
colleagues on the other side of the aisle
simply refuse to deal.

Houston neurosurgeon Bruce Ehni
described it like this. He said:

We are the recipient of much more serious
and risky cases that would have otherwise
been cared for locally. Here at our hospital
in Houston we are receiving hemorrhages,
traumas and other dire emergencies from as
far away as El Paso on the opposite side of
the State, and Brownsville, which is down
near Harlingen in the southern part of the
State—sometimes up to 600 miles or more
away.

Some of the examples include a pa-
tient with head trauma and a blown
pupil flown in from Harlingen to Hous-
ton, more than 300 miles away; an
intracranial hemorrhage flown in from
Laredo on the United States-Mexico
border 300 miles away; and a brain
tumor causing an abrupt paralysis
flown in from San Antonio, 200 miles
away.

Dr. Ehni continued:

All of these communities have neuro-
surgeons. The ‘“‘bad’ cases end up in Houston
despite the presence of neurosurgeons locally
because everyone is trying to avoid being
sued. It is bad for patients and it is bad for
us. We are being dumped on endlessly.

For the rest of this body, and perhaps
others listening, let me put all of this
in perspective geographically. For a
medical transfer from El Paso to Hous-
ton, it would be as if a patient was hurt
in Washington, DC, and because he
could not find a surgeon, he had to be
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flown farther than Chicago, IL, for sur-
gery. For a transfer from Harlingen to
Houston, it would be like forcing a pa-
tient to fly from Washington almost to
Buffalo, NY. For a transfer from San
Antonio to Houston, it is as if a patient
were forced to fly from Washington to
New York City.

Can anyone in this body state they
would be content to have their family
or loved one suffer those sorts of delays
in treatment if they really needed a
medical specialist and couldn’t find
one? Of course, they wouldn’t accept
that. Neither should the American peo-
ple. But that is what they are being
forced to do because of the inaction
and obstruction of those on the other
side of the aisle who will not allow us
to have a true debate and an up-or-
down vote on this reform to our broken
medical liability system.

The chief obstacle to making our
health care system the best in the
world is our liability lottery. In the li-
ability lottery, people aren’t free to act
because doctors simply can’t meet the
demand, and Americans end up paying
more for health care and suffering
medical complications because of it.

It is not all bad news, I must say. I
am glad to say, in response to many of
the concerns which I have raised that
pertain to my State of Texas, the legis-
lature and the people of my State have
acted. Last September voters took to
the ballot and passed Proposition 12, an
amendment to the Texas Constitution
providing caps on noneconomic dam-
ages and paving the way for the full
implementation of important medical
liability reform.

We already have, even though this
passed just last September, some of the
early signs of beneficial results. One
medical liability insurance carrier has
reduced their medical liability pre-
miums by 12 percent, and another med-
ical liability insurance company has
canceled their planned 19-percent rate
increase because of these reforms.

My home State of Texas recognizes
the need for government to step in and
help address this urgent problem. But
more needs to be done, and there is
still too little recourse for patients in
States without reform.

Let me mention briefly some of those
States. In Illinois, more than 15 per-
cent of the neurosurgeons have left the
State in the last 2 years. That is ac-
cording to the American Association of
Neurological Surgeons. There are cur-
rently no hospitals in the northwest
suburbs of Chicago that have 24/7 neu-
rosurgery coverage. Most patients in
need of care are transferred either to
Rockford, which is 60 miles away, or to
the University of Illinois in Chicago, 45
miles away—not quite the distances we
talked about in my State but still nev-
ertheless consequential distances in
terms of the delay in treatment of seri-
ous cases.

In the State of Massachusetts, the
home State of Senator KENNEDY and
Senator KERRY, a third of the State’s
hospital beds have closed in the past
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decade, and 32 percent of physicians
say they plan to leave the State if the
practice environment fails to improve.
In the 1990s in Massachusetts the num-
ber of practicing obstetrician/gyne-
cologists declined by more than 20 per-
cent. In New York, record numbers of
people seeking emergency care are
overwhelming emergency departments
across the State in areas including
Long Island, Syracuse, Rochester, and
Buffalo. Many doctors and higher risk
specialties are eliminating services, re-
tiring early, or contemplating leaving.
The exodus of 4,000 doctors in New
York alone from 2000 to 2002 has been
attributed to a litigious atmosphere in
that State.

In North Carolina, in 2002 alone, med-
ical liability rates increased by 50 per-
cent and high-risk specialists are fac-
ing increases between 50 percent and
100 percent. Physicians are simply
going out of business, leaving a State,
or substantially increasing prices as
they pass along costs, as they can, to
their patients. But the problem is espe-
cially acute for obstetricians, neuro-
surgeons, and emergency physicians.

Finally, the last State I will mention
is the State of Washington. Since 1998,
Washington State has seen a 31-percent
increase in its physicians moving out
of the State, and between 1996 and 2001
the number of retirements increased 50
percent with the average age of those
retirees dropping from age 63 to age 58.

We know this liability reform can
have a beneficial impact on reducing
costs and improving access because
some States have done it for a while.
My State has done it since September
and has not yet seen the full benefit al-
though we have seen some very hopeful
early signs. California has adopted
something called MICRA, which has
been the medical liability tort reform
package. With MICRA, California has
achieved a more stable marketplace
and lower premium increases over the
years than have other States without
the kind of medical liability reform we
are advocating today. According to the
data, California medical liability pre-
miums grew 167 percent over the past
25 years compared to 505 percent for
States without medical liability re-
form.

I have taken more time than perhaps
I should, but I thought it was impor-
tant to go over in detail what the prob-
lem is, what we think the solution may
be, at least in part, and demonstrate
for our colleagues on the other side of
the aisle, if they would allow an up-or-
down vote on this legislation, we could
see some very real, substantial bene-
fits, not just to physicians.

I like physicians. I respect physi-
cians. But this is not something we
ought to do to help members of the
medical profession. The reason we
ought to do it is to help patients. Like
it or not, all of us will be patients at
some future point in our lives. The best
way we can ensure the good quality
health care is available for us and our
loved ones, should we need it in the fu-
ture, is to pass this meaningful reform.
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I ask our colleagues to seriously re-
consider and not to obstruct this im-
portant reform. We know it can help. If
they have other ideas they think will
add to the substantial beneficial effect
of this legislation, let them come to
the floor and talk about it. We will be
willing to talk to them and engage
them on it. If a consensus develops
that an even better package can be pro-
duced as a result of the kind of debate
and negotiations and compromise that
characterize this body and which this
body is so good at when it works prop-
erly, I say, bring it on.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ENZI. Mr. President, I ask unani-
mous consent that the order for the
quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore (Mr. CORNYN). Without objection,
it is so ordered.

Mr. ENZI. Mr. President, I rise to
speak about the Nation’s medical liti-
gation crisis. I begin by explaining
where we are in this process. It is the
right of the majority leader to bring a
bill up for debate. On the Senate side,
it requires unanimous consent to have
that debate. We have been denied unan-
imous consent to debate the medical
litigation solution.

What are the options? We can have a
cloture vote. We will have that tomor-
row afternoon. The cloture vote re-
quires 60 votes of approval in order to
debate the medical litigation crisis so-
lution. On most of the bills we see
brought up, the unanimous consent is
almost automatic. However, on this
particular bill, we are not even able to
debate the bill. We can debate it, but it
has no effect. There can be no amend-
ments. There can be no votes until the
filibuster is broken.

What happens when the filibuster is
broken? Technically there can be 30
hours of debate on that particular
right to debate before the actual de-
bate begins. Then when we actually do
get to the debate, every single amend-
ment can be filibustered and the bill
can be filibustered. Supposing we make
it past those roadblocks and the House
passes the bill and there are differences
between the two, there has to be a con-
ference committee. At that point,
there can be three more filibusters.

Our Founding Fathers intended for
the Senate to be the cooling saucer for
legislation. I don’t think they intended
it to become a stagnant pond. I do
think they intended the bills would be
debated and conclusions reached, there
would be some time taken, but not all
time taken.

We have a medical litigation crisis in
this country. The system is broken. We
need to start working to fix it. I urge
my colleagues to vote for cloture on
the Gregg-Ensign bill. It is time to stop
filibustering and to start working. We
should not be having this filibuster on
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whether to debate. We need to pass the
motion to proceed and get into amend-
ments on the bill if amendments are
needed.

This is the third time in this Con-
gress we have brought a medical litiga-
tion reform bill to the Senate. We need
to pass this legislation. We need to
pass some legislation that deals with
this crisis. Passing this bill would be
the best thing we can do to stabilize
medical liability premiums in the
short term, which will allow us to re-
tain doctors in states like Wyoming,
which will allow people to have access
to doctors.

I proposed legislation aimed at solv-
ing this problem over the long term
and I will speak to that later. But right
now, we need to vote in favor of ending
this filibuster against this bill so we
can begin to debate the bill. I am will-
ing to consider any amendments my
colleagues in the minority might have,
but we cannot consider any of their
amendments until they agree to end
this filibuster and begin debate on the
bill.

I understand some Senators are con-
cerned this bill would limit the ability
of an injured patient to get fair com-
pensation. This bill would do no such
thing. This bill will not limit the abil-
ity of an injured patient to get fair
compensation. This bill would permit
full and fair compensation to patients
for their economic losses. This is an
important point for everyone to keep
in mind. If a judge and jury were to de-
cide a person suffered an injury due to
a doctor’s mistake or a hospital’s neg-
ligence, that person would still be enti-
tled, under this bill, to receive full
compensation for their economic loss,
including everything from rehabilita-
tion to lost wages resulting from their
injury.

I cannot stress this point strongly
enough. This bill would not Ilimit
awards for economic losses. What the
bill would do is place a ceiling on non-
economic damages. The bill would
limit the maximum award for non-
economic damages to $250,000 in States
that do not have their own limits on
such awards. Noneconomic damages
are those for pain and suffering.

I want to ask, How much pain and
suffering do you have if you cannot
even see a doctor? And if you cannot
see a doctor, and you die, who do you
sue? The trial lawyers? Maybe so. They
are a part of the problem. I am not
going to try to cover all of the parts of
the problem. We are trying to fix one
specific part of the problem. This bill
will not take care of the whole thing.

But I want to ask you, How much
pain and suffering do you have if you
cannot even see a doctor? This is not
primarily a city problem. You can have
the problem in the city, and doctors
are leaving cities as well. But in cities
it gets glossed over a bit because there
are so many doctors. There are so
many doctors everybody anticipates
they can find a doctor. Well, there are
also more people in cities, so there are
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more people waiting in lines to see the
doctors. There is a limit to how long
you want to wait in line to see a doc-
tor, particularly if you are having an
emergency.

This bill only covers two categories;
one is emergency medical services, and
the other is people who deliver babies.
So I ask again: how long do you want
to wait in the emergency room?

Is this proposal for a limit of $250,000
for noneconomic damages way out of
line? I do not know. I do know Cali-
fornia passed this limit. California put
a limit of $250,000 on noneconomic dam-
ages, and it has made a difference.
They are one of the few States in the
Nation that is not having the problem.

Now, California, viewed by Wyoming
folks, where I am from, is considered to
be very liberal. So if they did it, this
could not be a conservative move. If
California can have a $250,000 limit,
why shouldn’t other places be able to?
You may say: Well, States could pass
their own. California did. States can. It
is a very long procedure for some
States. Wyoming has very limited leg-
islative time, and then a lengthy proce-
dure for having votes of the people be-
fore it then comes back to the legisla-
ture for additional work. So there are
limitations in the States.

This can be handled on a national
basis. If you hear this bill would limit
an injured patient to receiving $250,000
in compensation, though, you can say
that is simply false. There is no other
way to put it. That contention is false.

This bill would also only apply, as I
mentioned, to obstetrical services and
emergency medical services. These are
two of the areas of medicine where pa-
tients are in the most danger of losing
their access to these services.

Once more, I ask, how many will be
harmed by not getting to see a doctor?
What do you do if you are a woman and
you cannot see a doctor to deliver your
baby? Baby doctors are particularly
hard hit because the child can sue
when the child reaches age, so the tail
on their insurance is extremely long,
and that provides additional opportuni-
ties to sue, which means additional
cost for the insurance.

But we are also talking about the
emergency medical services. In an
emergency, as Senator FRIST, the doc-
tor of the Senate, pointed out, every
single moment counts. There is, at
most, a ‘‘golden hour’” in emergency
treatment. So if you have to spend that
golden hour traveling 750 miles—as the
Senator from Texas showed on his
chart of Texas showing how far some
people have to travel for specialized
care—it could be too late.

Physicians are being hit with six-fig-
ure annual premiums in the medical
specialties of obstetrics and trauma
care. As a result, they are curtailing
their practices, retiring early, or mov-
ing to States with better legal environ-
ments, because a better legal environ-
ment means lower insurance pre-
miums.

In Wyoming, we have one of those
bad legal environments. We do not
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have limits on noneconomic damage
awards. We do not have limits, despite
evidence that shows reasonable limits
on noneconomic damage awards have
helped control the rising cost of med-
ical liability insurance premiums in
other States.

As a result, people in Wyoming are
losing access to affordable health care
in their communities. The rising cost
of medical liability insurance in my
State of Wyoming is forcing doctors to
curtail their practices or close them
entirely. We have a shortage of doctors
in Wyoming as it is, and the cost of
medical liability insurance is making a
bad problem even worse.

I want my colleagues to know we
have a full-fledged medical liability
crisis on our hands in this country, and
particularly in Wyoming. Just last
month, the largest of the three insur-
ers in Wyoming announced they would
be leaving the Wyoming market later
this year. As a result, 381 doctors and 7
hospitals are going to have to find new
insurance coverage. Of the two compa-
nies that are left, one of them is not
writing new policies for emergency and
trauma care physicians. So the few
emergency room specialists we have in
Wyoming soon will have only one com-
pany to choose from for their profes-
sional insurance.

These insurance company executives
are not dumb people. Just as doctors
are moving to States with better legal
environments, so are the insurance
companies.

As I mentioned, some have left Wyo-
ming. People say, well, yes, there go
those rich insurance companies. They
are going to move somewhere else
where they can make a lot more
money. Did you know some of them are
going broke? If the profit is all that
prolific, why are some going broke?

One of the doctors in Wyoming was
doing his calculation about whether to
stay in business or not, whether to de-
liver babies anymore or not. He ran a
calculation based on the rise in insur-
ance premium costs he had, despite
that he has not been sued at all. He
found out $25 of each doctor visit goes
to pay the insurance. If you are paying
$100 for a doctor visit, $25 of that is
going to pay for the insurance. The
other $75 is not all profit either. It has
to go to pay for the nurses, the sup-
plies, the building—all of those things.
But $25 of each visit goes to insurance.

I do not care which insurance compa-
nies are writing policies in my State,
as long as there are some. But I do care
when good doctors leave the State. Wy-
oming is a big State with a lot of small
communities. In fact, people out here
in the East cannot even comprehend
the small communities we have. If you
grew up in a small town, you probably
got to know your family doctor pretty
well. Doctors are part of the fabric of
life in the small towns that dot the
map of my State. It is not easy for
them to pick up and leave, but that is
what is happening. As hard as it is for
the doctors to leave, it is even harder
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on the families they serve—the fami-
lies who have grown comfortable with
the care these doctors provide.

I commend Senators GREGG and EN-
SIGN and our majority leader, Dr.
FrisT, for trying again to pass a sen-
sible short-term solution to this Na-
tion’s crisis. They have developed a bill
that is focused on providing relief to
the doctors who serve mothers and
their babies, and the doctors who save
lives in our Nation’s emergency rooms.

Every day, thousands of patients de-
pend on these doctors when it comes
time to bring a new life into the world
or to save a life that is already here.

I hope we can all agree to support
this short-term solution that will
maintain access to the services these
doctors provide.

I have noticed something interesting
during the debate on the issue of med-
ical liability reform. While we have
been debating the pros and cons of re-
form, no one is standing up to defend
our current system of medical litiga-
tion. I have yet to hear a rousing de-
fense of our medical litigation system.
Even some of the lawyers in this body
have agreed that frivolous lawsuits are
a problem and that our medical liabil-
ity system needs reform. Why aren’t
we hearing anyone defend the merits of
our current medical litigation system?
It is because it is indefensible. Our sys-
tem does not work. It does not work for
patients, nor does it work for their doc-
tors.

The bill we are debating today is a
good bill. It will help us stabilize insur-
ance premiums and preserve access to
critical medical services. But even the
sponsors would probably admit it is a
short-term measure that does not ad-
dress the fundamental problems with
our medical litigation system. This is
an important bill, but it is just a tour-
niquet to stop the bleeding. It is not
going to heal our broken system.

It reminds me of the town that lived
on the edge of a cliff. The town had a
tremendous problem because kids fell
off of this cliff, and the fall killed a lot
of them. They decided they needed to
do something about it. After extensive
meetings and committee work, they
purchased the finest ambulance that
could be found, and they put that am-
bulance at the base of the cliff. They
hired the best EMTs they could get so
the person could be loaded on to the
ambulance and served while they got
to the nearest hospital. Somebody then
suggested: Why don’t you just put a
fence on the cliff. And they said: No,
we don’t do fences.

That is what we are doing with this
medical litigation crisis. We are avoid-
ing putting up the fence for the short-
term solution and we are letting people
fall off the cliff; then we are trying to
provide them with the best possible
service we can after they fall. What are
we going to do when they use this fine
ambulance and these great EMTs and
they get to the hospital and there is no
emergency room doctor? We need the
fence and the emergency room doctors
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too. This bill is designed to make sure
there is medical liability insurance so
the doctors can continue to operate.

We like to say that justice is blind.
With respect to our medical litigation
system, I would say that justice is ab-
sent and nowhere to be found.

Every Member of this body wants to
make sure that someone who is truly
injured by a medical error gets the
compensation they deserve. But a num-
ber of studies have shown that many
patients who were hurt by negligent
actions received no compensation at
all for their losses.

I have also seen studies that suggest
that those who receive compensation
end up with about 40 cents on every
dollar in insurance premiums, once the
lawyers’ fees and their courtroom costs
are subtracted. So the victim gets 40
cents on the dollar. Somebody else is
getting the other 60 cents. I don’t think
that sounds fair.

What is more, studies have dem-
onstrated the likelihood of a doctor or
hospital being sued, and the result of
such a suit, bears little relation to
whether the doctor or hospital was at
fault.

These facts led the congressionally
chartered Institute of Medicine to issue
a report in 2002. That report called
upon Congress to create demonstration
projects to encourage States to evalu-
ate alternatives to current medical
tort litigation.

In response, I have introduced a bill
that would turn these expert rec-
ommendations into action. My bill, the
Reliable Medical Justice Act, would
authorize funding for States to create
alternatives to current tort litigation.
The funding would cover the costs of
planning and initiating proposals. My
bill would require participating States
and the Federal Government to work
together in evaluating the results of
the alternatives as compared to the
traditional tort litigation. This way all
States and the Federal Government
could learn from new approaches. We
could see if there is not a way to get
people fairly and justly compensated,
compensated more quickly, and to ac-
tually receive the majority of the
money, not just a small pittance.

The bill outlines some model ap-
proaches States could employ. For in-
stance, one State might want to evalu-
ate the idea of health care courts
where judges with special expertise
could hear medical cases. This concept
is similar to the special courts we have
for taxes, domestic violence, drugs, and
other complex and emotional issues.
That way we would get some fairness
between cases. One person with the
same kind of hurt would get com-
pensated the same way, approximately,
that somebody else with that same
hurt had, not based on who picked the
best lawyer or who picked the best in-
jury—with fairness, quickness, and the
victim receiving the money.

Another State might want to test an
administrative approach. For instance,
a State could set up classes of avoid-
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able injuries and a schedule of com-
pensation for them and then establish
an administrative board to resolve
claims related to those injuries. A sci-
entific process of identifying prevent-
able injuries and setting appropriate
compensation for them might offer bet-
ter results than the randomness of the
court system.

Another State might want to provide
health care providers and organizations
with immunity from lawsuits if they
make a timely offer to compensate an
injured patient for his or her losses.
This could give a health care provider
who makes an honest mistake the
chance to make amends financially
with a patient without the provider
fearing that their honesty would land
them in a lawsuit.

The point of my bill is there are plen-
ty of ideas for better ways to resolve
medical disputes. One of the best ways
Congress can help fix the flawed litiga-
tion system in the long term is by en-
couraging States to test alternatives
and to learn from them.

As 1 speak, some States are already
looking into alternatives. My State of
Wyoming is one of them. Another is
Massachusetts, where the Governor is
working with Harvard University on an
innovative project. Another is Florida,
where the Governor’s task force rec-
ommended projects for which my bill
could provide support.

Believe it or not, both Newt Gingrich
and the editors of the New York Times
have endorsed this idea. If Newt Ging-
rich and the New York Times can agree
on something, maybe we can find
enough support for it in this Chamber
as well.

I want to remind my colleagues that
I support the Gregg-Ensign bill. It will
provide some short-term relief for this
medical liability crisis. We don’t have
time just for testing at the moment.
We are losing the doctors who provide
emergency care and the doctors who
deliver babies. In my own State, sev-
eral of the doctors have quit delivering
babies because they can’t afford the in-
surance. Others have had to cut back
on the number of babies they deliver to
be able to afford the insurance. That
means ladies having babies are not able
to get doctors with the necessary ex-
pertise.

We need short-term relief from the
medical liability crisis, and I know
many of my colleagues will join me in
voting for it. But I know that some
will vote against it. Regardless of
whether you feel this is the right solu-
tion for the short term, let’s acknowl-
edge that our medical litigation sys-
tem is failing us and that we must
work together to find a long-term solu-
tion.

Medical lawsuits are supposed to
compensate people fairly and deter fu-
ture errors, but most patients don’t get
fair and timely compensation. There is
nothing to show that lawsuits are de-
terring medical errors or making pa-
tients safer.

I urge Members to vote for the
Gregg-Ensign bill. I also ask that Mem-
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bers take a serious look at S. 1518. My
basic reason for introducing S. 1518 is
that most patients don’t want to sue
their doctors. If their doctor made a
mistake, they want an apology. They
want to be compensated for their loss.
They want the situation to be resolved
quickly and fairly. I believe most phy-
sicians want the same thing. They
want to apologize. They want to make
amends financially.

If patients and their doctors want the
same thing, what stands in the way?
Our legal system, that is what.

Our legal system pits doctors against
their patients. Doctors cannot apolo-
gize to their patients because admit-
ting a mistake might end a doctor up
in court, and probably would. As a re-
sult, doctors order more expensive
tests and spend less time getting to
know their patients—anything to pro-
tect against a career-threatening law-
suit.

Patients feel this distrust, and they
respond in kind. If a patient has a bad
medical outcome, they assume their
doctor was at fault, even if there was
nothing their doctor would or could
have done differently.

Sometimes bad outcomes happen in
health care, and no one is at fault. But
if a doctor doesn’t feel free to say ‘I
am sorry’’ when he or she makes a mis-
take, how will a patient know whether
their doctor is at fault? It is hard to
blame the patient for assuming the
worst.

This is a fundamental flaw in the
way we resolve medical disputes today.
The courtroom stands between the peo-
ple who matter most—the patient and
the doctor. The courtroom ought to be
the last resort for resolving disputes,
not the only resort. Patients and doc-
tors ought to be on the same side,
working together; but fear of the legal
system puts them in opposite corners
and pits them against one another.

There has to be a better way. My bill
would be another step toward replacing
the medical lawsuits with a better and
fairer system for compensating and
protecting patients. But it is a long-
term solution, and we do have a short-
term solution, the Gregg-Ensign bill. I
hope we can work together to find the
long-term solution, but that we will do
the short-term solution now.

Again, our debate now is whether we
get to the debate the bill. Unless we
have cloture tomorrow, we won’t actu-
ally get to debate the short-term solu-
tion.

I want to recap and remind you that
this bill doesn’t limit economic dam-
ages. It will assure that we can have
emergency care, that doctors who de-
liver babies can continue to deliver ba-
bies.

If you don’t get care at all, how much
pain and suffering will you have? How
much injury can be caused if you can-
not go to a doctor in your community
and you have to travel extensively to
do it?
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This bill is a limit on noneconomic
damages, similar to the limit in Cali-
fornia, where the crisis has been avert-
ed. I ask my colleagues to support clo-
ture on the motion to proceed so we
can proceed to pass the Gregg-Ensign
bill, so we will have a short-term solu-
tion to the medical liability crisis we
face in our country, which keeps us
from getting the medical treatment we
need, when we need it.

I yield the floor.

The PRESIDING OFFICER (Mr.
BURNS). The Senator from Ohio is rec-
ognized.

Mr. VOINOVICH. Mr. President, I
rise in strong support of S. 2207, the
Pregnancy and Trauma Care Protec-
tion Act of 2004. I strongly encourage
my colleagues to vote for this very im-
portant legislation.

This is the third time in the 108th
Congress that I have come to the floor
to argue for medical liability reform. It
should not be this difficult to pass a
piece of legislation that will improve
access of all Americans to timely and
efficient medical care, reduce the cost
of hospitalization insurance and health
insurance, and do something about the
enormous cost of defensive medicine
being practiced today by physicians
throughout the country, which is con-
tributing also to the high cost of
health insurance premiums.

I start off today by telling a story of
the Schweiterman family in Ohio’s
rural west-central Mercer County. Doc-
tors Jim and Tom Schweiterman are
brothers who, along with their father,
who is retired, have delivered about
5,700 babies over the years. The family
has a 113-year history of bringing ba-
bies into the world. Their great-grand-
father started the current medical
practice in 1896. They have never been
sued for a delivery.

Yet this family is giving up deliv-
ering babies because of escalating mal-
practice insurance costs. Their insur-
ance rates rose from $32,000 6 years ago
to this year’s quote of $78,000. Dr. Jim
Schweiterman stated he would con-
tinue to deliver babies if he could just
break even, but unfortunately, because
of insurance costs, he cannot. Their
last delivery will take place this Sep-
tember.

This is happening all over the United
States. This legislation is a must. It is
important because the effects of med-
ical liability crises can be felt most
acutely by obstetricians/gynecologists
and emergency room physicians.

Data from the American Medical As-
sociation indicates that 19 States cur-
rently face a medical liability ‘‘crisis”
and 25 States show ‘‘problem signs.”
That is 44 States out of our 50. The doc-
tors in these 44 States will either leave
the practice of medicine entirely or
move their practice to a neighboring
State with better malpractice insur-
ance rates. This phenomenon cries for
national legislation.

One category of patients impacted
greatly by this crisis and who we are
trying to help with this legislation is
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women of childbearing age. One out of
every 11 obstetricians nationwide has
stopped delivering babies and, instead,
scaled back their practices to gyne-
cology only. In addition, one in six has
begun to refuse high-risk cases. Most
alarming is recent data showing that
for a third year in a row, the number of
obstetrics/gynecology residency train-
ing slots filled by U.S. medical stu-
dents declined by 65.1 percent—the low-
est level ever. People are not going
into residencies in OB/GYN and in ER.

How does this affect a woman’s ac-
cess to care? As premiums increase, a
woman’s access to general care, includ-
ing regular screenings for reproductive
cancers, high blood pressure, choles-
terol, diabetes, and other serious
health risks, will decrease.

With fewer health care providers of-
fering full services, the workload has
increased significantly for those who
still do. Wait time increases, putting
women at risk.

Women receive less prenatal care in
our current environment. Improved ac-
cess to prenatal care has resulted in
low infant mortality rates, an advance
now threatened as OB/GYNs drop ob-
stetrics. As you may have read, for the
first time since 1958, the U.S. infant
mortality rate is up. According to the
preliminary data released this month
by the statisticians for the CDC, the
Nation’s infant mortality rate in 2002
was 7 per 1,000 births. That is up from
6.8 in 2001, and some experts are attrib-
uting that to poor access to quality
prenatal care.

Another group of physicians that has
been significantly affected by the med-
ical liability crisis, and that we are
trying to help out with this legislation,
is emergency room physicians. When
patients rush to the ER, they assume
the hospital will be open and doctors
will be there to treat them. However,
to secure affordable medical liability
insurance, or to minimize their risks of
lawsuits, many physicians, including
neurosurgeons, orthopedic surgeons,
cardiothoracic surgeons, obstetricians,
and cardiologists, are no longer able to
serve on-call to hospital emergency de-
partments. In extreme cases—for exam-
ple, Nevada, Florida, and Pennsyl-
vania—emergency departments and
trauma centers have been forced to
shut down completely because the phy-
sicians have been unable to secure
medical liability insurance at any
price. It is not available.

In fact, in the past 10 years, hundreds
of emergency departments have closed
in the United States in such States in-
cluding Arizona, Florida, Maryland,
Mississippi, Nevada, Ohio, Pennsyl-
vania, Texas, and West Virginia. Over
the same period, the number of visits
in the Nation’s emergency departments
climbed over 20 percent. While more
Americans are seeking emergency med-
ical care, emergency departments con-
tinue to lose staff and resources and
are almost at the breaking point.

In addition, three in four of emer-
gency departments diverted ambu-
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lances in the last 12 months. I will re-
peat that. Three of four emergency de-
partments diverted ambulances in the
last 12 months in part because no spe-
cialists were available.

Of these, one-third diverted patients
six or more times a month, and an ad-
ditional 28 percent diverted patients
three to five times a month.

This is devastating, especially in
light of the volume of patients treated
by emergency room physicians. Each
year there are 110 million visits to
emergency rooms in the United States.
Over 3.5 million ER visits are related
to bone fractures. Of these, some
885,000 people have such severe frac-
tures which can cut off or reduce blood
flow to a limb or lead to shock. Pa-
tients cannot afford delays in treat-
ment which can lead to death, amputa-
tion of a limb, loss of use of a limb, or
permanent disability.

BEach year, over 1 million Americans
suffer a heart attack. Approximately 20
percent of heart attack victims will
die. Cardiologists and cardiovascular
surgeons can perform lifesaving treat-
ments and, in some cases, can even re-
verse heart damage if the patients are
treated promptly. Stroke patients
treated within 90 minutes of the onset
of their symptoms show the most im-
provements.

We need this legislation to keep
these ERs open and fully staffed and to
make sure there are no delays in treat-
ment that can result in death or per-
manent injury.

How does this affect a person’s access
to care in the emergency room or the
trauma care center? Today, in many
hospitals, there is no neurosurgeon
available to treat patients with major
head trauma or no orthopedic surgeon
to care for patients with open frac-
tures.

According to a recent study, over 70
percent of the Nation’s hospitals,
again, were forced to divert patients in
the past month. That is a startling sta-
tistic. According to a recent study,
over 70 percent of this Nation’s hos-
pitals were forced to divert patients in
this past month, in part because of
lack of specialists on call.

Neurosurgeon Thomas Hawk of Co-
lumbus stopped providing trauma and
emergency care in an effort to reduce
his liability premiums. He also writes
to me:

I see lots of patients each week from West
Virginia who cannot find neurosurgical care
and are coming all the way to Columbus, OH,
to get care.

This is another problem, the trans-
ferring of patients. Because of the
growing scarcity of oncall specialists,
patients now wait longer for care in
emergency departments. As I men-
tioned, many are being transferred to
other facilities. This can be deadly for
elderly patients experiencing heart at-
tacks or strokes which require imme-
diate medical attention.

In fact, the emergency physicians at
Akron’s two level I trauma centers—
Akron is fortunate; they have two
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trauma centers, Akron General Med-
ical and Akron City Hospital—often
treat patients from other areas of the
State, including Youngstown and
Cleveland. Youngstown is, I think, an
hour away, and Cleveland is 45 minutes
away. I do not see how my colleagues
can claim we are not in the middle of
a crisis.

When I have given speeches in the
past, I have given testimonials from
dozens upon dozens of physicians in
Ohio who have been affected by this
crisis. Every week I see many of them.
But this time instead I would like to
talk about some other States to show
that this crisis does not just affect my
home State of Ohio or States such as
Nevada or Pennsylvania, but it is wide-
spread throughout the country and
should cause many of my colleagues
from other States to support this legis-
lation or explain why they cannot.

In Illinois, according to the Amer-
ican College of Emergency Physicians,
fewer inpatient beds and staffing short-
ages are contributing to severe over-
crowding and ambulance diversion. A
2003 report from the Metropolitan Chi-
cago Health Care Council indicated the
city’s hospitals are unprepared to meet
the future health care needs of their
patients. According to the American
Association of Neurological Surgeons,
more than 15 percent of Illinois neuro-
surgeons have left the State in the past
2 years.

In addition, since January of 2003, 59
doctors have left the St. Clair-Madison
County area. Just since October 2003,
as premium renewals are considered at
the end of the year, over 10 physicians
have left, including 3 orthopedic sur-
geons.

Also in Illinois, according to a No-
vember 2002 survey, 63.5 percent of re-
sponding Illinois OB/GYNs have been
forced to make changes in their prac-
tice, such as quitting obstetrics, retir-
ing, relocating, decreasing gynecologic
procedures, and no longer performing
major surgery. Almost 50 Illinois OBs
stopped practicing obstetrics recently,
forcing 7,776 pregnant Illinois women
to find new OB/GYNs to provide obstet-
rics care.

I don’t know how we can take this
situation. I have six grandchildren, and
I cannot think of a worst situation
than if one of them had a problem preg-
nancy and were told by their OB/GYN:
I am sorry, I can’t handle it because if
I do, my insurance premiums are going
to skyrocket. And yet in Illinois, 50
stopped practicing.

An orthopedic surgeon in Oakbrook
Terrace, IL, told the story of a 5-year-
old child who was struck by a car and
sustained a fracture of the femur and
small skull fracture with minimal un-
derlying brain contusion. He stated:

Such injuries would typically be treated by

. an orthopaedic surgeon and then a neu-
rosurgeon. In this case, the neuro-
surgeon on call would not see any patient
under 18. A pediatric orthopaedic surgeon
was in attendance . . . but without a neuro-
surgeon . . . a transfer to Loyola had to be
arranged. At Loyola, no pediatric
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orthopaedic surgeon was available, so the
adult orthopaedic trauma surgeon had the
child’s leg placed in traction, inserting a pin
just above the knee in order to hang the
weights which pulled on the leg. The plan
was to keep the child in traction for a few
weeks, and then place the child in a cast.
The family, after 2 days at Loyola, desired
transfer of care back to their home town.
The liability crisis has created a situation
where this patient had to endure two useless
ambulance rides with a broken femur, sev-
eral extra days of hospitalization, and inser-
tion and removal of a traction pin. This
waste of resources and interference with
medical care is repeated endlessly across the
nation.

In New Jersey, according to the
State Hospital Association, hospital li-
ability premiums jumped 50 percent on
average in 2003, and the average annual
hospital premium increased to $1.4 mil-
lion.

In addition, a survey of more than
1,000 obstetricians found 23 percent had
left their practices last year because
they could not afford liability cov-
erage, and only one pediatric surgeon
is left in each of Ocean and Monmouth
Counties, according to the State med-
ical society. Some hospitals do not
even have obstetricians on call.

Also in New Jersey, in January of
2002, there were 85 practicing neuro-
surgeons in the State. A little more
than a year later, an estimated 20 have
been forced to stop practicing. Warren
County residents, including its 200-bed
hospital, saw its only two neuro-
surgeons leave in September 2002. The
closest neurosurgery center is now
more than 1 hour away from these resi-
dents.

In North Carolina, the average size of
liability claims increased by approxi-
mately 80 percent over 10 years. Some
physicians are going out of business,
leaving the State or substantially in-
creasing prices as they pass on costs to
their patients. The Senator from North
Carolina, who was a Presidential can-
didate, should be very familiar with
those statistics. The problem is espe-
cially acute for obstetricians, neuro-
surgeons, and emergency physicians.

In fact, in nine counties in the rural
southern region, there has been a 3-per-
cent decrease in specialty physicians,
despite a nearly 8-percent increase in
population between 1999 and 2002. At
the same time, specialty physicians in
all rural counties have increased only 1
percent, while the general population
in those counties grew by 7 percent.

Neurosurgeons have been particu-
larly affected by the medical liability
crisis and many are stopping or lim-
iting their trauma and emergency care
in an effort to obtain affordable liabil-
ity insurance. As a result, many hos-
pitals, including Moore Regional Hos-
pital in Pinehurst, NC, no longer have
24-hour neurosurgery coverage. Pa-
tients who suffer injuries during the
wrong time are transferred to Chapel
Hill sometimes after waiting for hours.

What about Florida? In Florida, li-
ability premiums increased 75 percent
in 2002. The average premium per phy-
sician was 55 percent higher than the
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national average. Emergency depart-
ments across the State are transferring
patients to other hospitals because of
shortages of cardiologists.

Between 1998 and 2002, 30 professional
liability insurers left Florida. That is,
the insurance companies have just left
Florida because of the multiplicity of
medical lawsuits that have been filed.
Thirty-four percent of Florida physi-
cians have stopped or reduced their
emergency care coverage.

At Orlando Regional Medical Center,
where Disney World is located, is one
of only six level I trauma centers in
the State. Think about this. This is the
State of Florida, one of the fastest
growing States in the United States.
They have six level I trauma centers in
the State. For those people who travel
to Florida, I am sure that one of these
days they are going to start taking
that into consideration about going to
the State of Florida because of the fact
they do not have the trauma centers
they need to take care of the people
who come down from all over the coun-
try.

All of the neurosurgeons on staff at
the Orlando Regional Medical Center,
which is one of the six level I, have
what they call ‘‘gone bare’” and no
longer have any professional liability
insurance. So what has the hospital
done to take care of the situation? Lis-
ten to this. The hospital has resorted
to paying the doctors $4,000 per day to
cover the call schedule and enable
them to keep their door open to trau-
mas.

In addition, Orlando Regional Sand
Lake Hospital has had to eliminate
both of its on-call orthopedics and
urology coverage in its emergency de-
partment due to a lack of physician
availability.

The stories from Florida are particu-
larly egregious, so much so that I can-
not understand how my colleagues
from that State are not supportive of
this legislation. I cannot figure it out.
With what is going on in Florida, I can-
not understand why the two Senators
from that State cannot be supportive
of this legislation.

Dr. Richard Foltz from Fort Lauder-
dale, FL, writes:

There are no neurosurgeons in Palm Beach
to do brain surgeries or take ER call. They
try to transfer patients across county lines
all the time. I have no insurance and have
gone bare. My last premium notice was over
$400,000 a year.

According to neurosurgeon Troy
Tippett, there are no longer any neuro-
surgeons in the Pensacola, FL, area
who treat pediatric patients who are
often considered high risk in liability
terms. Children suffering from head
and spinal injuries are airlifted more
than 200 miles away. Think about that,
airlifted 200 miles away to get treat-
ment they ought to be able to get in
their own community.

A Winter Park OB/GYN dropped his
obstetric practice after his premiums
rose from $48,000 to $100,000. At that
rate, he would have to work 6 months
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of the year just to pay his liability pre-
miums. Instead he, along with four
other obstetricians, gave up obstetrics
altogether.

I could go on and on with one story
after another about the fact we are los-
ing surgeons and we are losing obste-
tricians all over this country. We are
just talking about two of the special-
ties right now. We are concentrating
on these two right now because we
know they are the most in need and
the shortage is most acute.

The legislation we are debating today
gets us on our way to turning these
statistics around. It provides a com-
monsense approach to our litigation
problems that will keep consumers
from bearing the costs of costly and
unnecessary litigation while making
sure those with legitimate grievances
have recourse through the courts.

I would like to point out the argu-
ment that the insurance industry is
ripping off doctors—and we hear that
all the time on this floor—and raising
rates to make up for investment losses
is preposterous. I would again invite
those Members who believe this to read
the article I submitted for the RECORD
during our last debate in February en-
titled “‘Did Investments Affect Medical
Malpractice Premiums,”” where it is
concluded that asset allocation and in-
vestments returns have had little, if
any, correlation to the development of
the current malpractice problem.

I am not going to bore my colleagues
today with statistic after statistic
about what has happened to medical
malpractice insurance companies in
this country, but most of them are out
of business. Most of them are limiting
what they make available to doctors
based on the type of medicine the doc-
tor practices.

I would also like to point out testi-
mony given to the Ohio Medical Mal-
practice Commission by a man by the
name of James Hurley of the American
Academy of Actuaries. In his testi-
mony, Mr. Hurley tried to debunk a
few misconceptions about the insur-
ance industry and medical malpractice,
one of which is the idea that insurers
are increasing rates because of invest-
ment losses, particularly their losses in
the stock market.

In response to this, Mr. Hurley states
unequivocally, that in establishing
rates insurers do not recoup invest-
ment losses.

I ask unanimous consent that a let-
ter of March 26, 2004, from James Hur-
ley be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

AMERICAN ACADEMY
OF ACTUARIES,
March 26, 2004.
Hon. BILL FRIST,
U.S. Senate,
Washington, DC.

DEAR SENATOR FRIST: On behalf of the
American Academy of Actuaries’ Medical
Malpractice Subcommittee, I appreciate the
opportunity to provide an actuarial perspec-
tive on the issues related to patient access to
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health care and, in particular, the avail-
ability and pricing of medical malpractice
insurance. As Congress considers medical
malpractice liability reform (include S. 2207,
the Pregnancy and Trauma Care Access Pro-
tection Act of 2004), the subcommittee feels
it is important to highlight certain mis-
conceptions in the current debate so Con-
gress can more effectively address problems
related to the availability and affordability
of this insurance.

DETERMINING RATES.—Ratemaking is the
term used to describe the process by which
companies determine what premium is indi-
cated for a coverage. In the insurance trans-
action, the company assumes the financial
risk associated with a future, contingent
event in exchange for a fixed premium before
it knows what the true cost of the event is,
if any. The company must estimate those
costs, determine a price for it and be willing
to assume the risk that the costs may differ,
perhaps substantially, from those estimates.
A general principle of ratemaking is that the
rate charged reflects the expected costs for
the coverage to be provided, not what has
been paid or is going to be paid on past cov-
erage. It does not reflect money lost on prior
investments. In short, a rate is a reflection
of future costs.

In general, the actuarial process used in
making these estimations for medical mal-
practice insurance starts with historical loss
experience for the specific coverage and, usu-
ally, for a specific jurisdiction. Rates are de-
termined for this coverage, jurisdiction, and
a fixed time period. To the appropriately
projected loss experience, a company must
incorporate consideration of all expenses,
the time value of money and an appropriate
provision for risk and profit associated with
the insurance transaction.

Some lines of insurance coverage are more
predictable than other lines. The unpredict-
ability of coverage reflects its inherent risk
characteristics. Most companies would agree
that costs and, therefore, rates for auto-
mobile physical damage coverage, for exam-
ple, are more predictable than for medical
malpractice insurance because automobile
insurance is relatively high frequency/low
severity coverage compared to medical mal-
practice insurance. In the case of auto phys-
ical damage, one has a large number of simi-
lar claims for relatively small amounts that
fall in a fairly narrow range. In medical mal-
practice insurance one has a small number of
claims that have a much higher average
value and a significantly wider range of pos-
sible outcomes. There also is significantly
longer delay for medical malpractice insur-
ance between the occurrence of an event giv-
ing rise to a claim, the reporting of the
claim, and the final disposition of the claim.
This longer delay adds to the uncertainty in-
herent in projecting the ultimate value of
losses, and consequently premiums.

RATES DON'T RECOUP PAST INVESTMENT
LOSSES.— The ratemaking process is forward
looking. In establishing rates, both state in-
surance laws and actuarial standards of prac-
tice prohibit recoupment of past investment
losses. Instead of trying to make up for past
losses, the general ratemaking practice is to
choose an expected prospective investment
yield and calculate a discount factor based
on historical payout patterns. For medical
malpractice, the insurer often expects to
have an underwriting loss that will be offset
by investment income. Since interest yields
drive this process, when interest yields de-
crease, rates will increase.

Insurers are restricted in their investment
activity due to state insurance regulation
and competition in the market. The major-
ity of invested assets are fixed-income in-
struments. Generally, these are purchased in
maturities that are reasonably consistent
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with the anticipated future payment of
claims. Losses from this portion of the in-
vested asset base have been minimal, al-
though the rate of return available has de-
clined.

TORT REFORMS.—Tort reform has been pro-
posed as a solution to higher loss costs and
surging rates. Reforms modeled after Cali-
fornia’s Medical Injury Compensation Re-
form Act, or MICRA, are proposed to allevi-
ate some of the financial pressure on the
medical malpractice insurance system. The
Subcommittee, which takes no position for
or against tort reforms, observes the fol-
lowing:

A coordinated package of tort reforms is
more likely to achieve savings in mal-
practice losses and insurance premiums than
an individual reform, like a cap on pain and
suffering or non economic damages only.

While a cap on non economic awards could
substantially reduce claim losses (on a per-
event basis and at some level low enough to
have an effect; such as MICRA’s $250,000)
other tort reform elements, such as a manda-
tory collateral source offset rule, are also
important.

Such reforms may not assure immediate
rate reductions, particularly given the size
of some rate increases being implemented
currently. The actual effect, including
whether the reforms are applied as intended,
will not be immediately known.

These reforms are unlikely to eliminate
claim severity (or frequency) changes but
they may mitigate them. The economic por-
tion of claims is not affected if a non-eco-
nomic cap is enacted. Thus, rate increases
are still likely to be needed.

Such reforms should reduce concerns about
large dollar awards containing significant
subjective non-economic damage compo-
nents and make the loss environment more
predictable.

Thank you very much for your consider-
ation. Please do not hesitate to contact me
or Greg Vass, the Academy’s Senior Casualty
Policy Analyst, at 202-223-8196 if you have
any questions or would like additional infor-
madtion.

Sincerely,
JAMES HURLEY, ACAS, MAAA,
CHAIRPERSON,
Medical Malpractice Subcommittee.

Mr. VOINOVICH. Throughout my ca-
reer in public service, health care has
been one of my top legislative prior-
ities and certainly was a high priority
while I was Governor of the State of
Ohio and mayor of the city of Cleve-
land. All of us want access to quality,
affordable health care. When the qual-
ity is not there, when people die or are
truly sick due to negligence or other
medical error, they should be com-
pensated.

When healthy plaintiffs file meaning-
less lawsuits to coerce settlements or
to shake the money tree to get as
much as they can get, there is a snow-
ball effect and all of us pay the price.
For the system to work, we must
strike a delicate balance between the
rights of aggrieved parties to bring
lawsuits and the rights of society to be
protected against frivolous lawsuits
and outrageous judgments that are dis-
proportionate to compensating the in-
jured and made at the expense of soci-
ety as a whole.

I repeat that again. For the system
to work, we must strike a delicate bal-
ance between the rights of the ag-
grieved parties to bring lawsuits and
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the rights of society to be protected
against frivolous lawsuits and out-
rageous judgments that are dispropor-
tionate to compensating the injured
and made at the expense of society as
a whole.

I have been concerned about this
issue since my days as Governor, as I
mentioned. In 1996, I essentially had to
pull teeth in the Ohio legislature to
pass my tort reform bill which would
have placed caps on noneconomic and
punitive damages, established propor-
tional liability, and created a rebutta-
ble presumption that a hospital was
not negligent regarding negligent
credentialing, among other provisions.

I signed the bill into law in October
of 1996. Three years later, the Ohio Su-
preme Court ruled it unconstitutional.
Had that law withstood the supreme
court scrutiny—and I think today it
would because we have a different su-
preme court—Ohioans would not be
facing the medical access problems
they are facing today—doctors leaving
their practice, patients unable to re-
ceive the care they need, and cost of
health insurance going through the
roof.

Next to the economy and jobs, the
most important issue facing America
today is health care. In fact, it is a
part of the reason why our economy is
in trouble. We have too many unin-
sured, and those who have insurance
face soaring premiums every year,
making it less likely they can continue
to pay for them.

In addition, employers face spiraling
costs and in some cases do not even
provide insurance, and those that do
have been forced to increase their pre-
miums and pass on the added costs to
their employees, whose family budgets
are often already stretched razor thin.

In other words, I see people in busi-
ness every day who say, Senator, I
want to provide health care for my em-
ployees but the cost of it has gone up
to the point where I cannot afford to
provide it for them. Or, in the alter-
native, Senator, I am going to provide
it for them, but I am going to ask them
to pay for more of their premiums.
And, Senator, in so many instances my
employees cannot pay the additional
premiums, and because they cannot
pay the additional premiums, they lose
their health insurance.

I believe that providing the sort of
commonsense approach found in the
Pregnancy and Trauma Care Access
Protection Act of 2004 is one way to
deal with this escalating cost of health
insurance in the United States. The
bill will give patients greater access to
care. It will provide medical liability
for those physicians who provide pre-
natal delivery and postpartum care to
mothers and babies. Patients would not
have to give away large portions of
their judgment to their attorneys.
Truly injured parties can recover 100
percent of their economic damages. Pu-
nitive damages are reserved for those
cases where they are truly justified.
Doctors and hospitals would not be
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held liable for harm they do not cause
and physicians can focus on doing what
they do best, practicing medicine and
providing health care.

I, again, urge my colleagues to vote
for cloture so we can debate this issue
and have an up-or-down vote on this
legislation. We owe it to the people of
this country to have a robust debate of
this on the Senate floor.

I close my remarks this afternoon by
reading a letter from Laurence E.
Stempel, an MD from Columbus, OH.
This is from the letter he sent to his
patients on June 23, 2003:

On June 17, 2003, I received my professional
liability insurance rate quote for the upcom-
ing year, and it is 64 percent higher than last
year. I have seen my premiums almost triple
during the past 2 years, despite never having
had a single penny paid out on my behalf in
27 years as a physician. Even worse, during
this time the insurance company has reduced
the amount of coverage that I can purchase
from $5 million to only $1 million . . .

In other words, his insurance has
gone up astronomically and he is get-
ting about 80 percent less coverage
than he had before. He said:

while jury verdicts have skyrocketed, often
exceeding $3.4 million. If I were to purchase
this policy, I would be putting all of my fam-
ily’s personal assets at risk every time that
I delivered a baby, or performed surgery. I
refuse to do that.

I have therefore decided to retire from pri-
vate practice. . . .[Tlhe final day of my cur-
rent liability insurance policy [is when that
will happen.]

This is not a decision I have taken lightly,
but unfortunately it has become necessary.
For many of you, I have been part of your
life for years. I have delivered your babies
and helped you through some of life’s most
difficult challenges. It has truly been an
honor.

We have to stop this from happening
in this country. We have the power to
do something about it on the floor of
the Senate, and it is about time we
faced up to our responsibility and did
something about it.

I ask unanimous consent that the en-
tire letter be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

LAURENCE E. STEMPEL, M.D.,
June 23, 2003.

DEAR FRIENDS, As you know, our country
is in the midst of its worst medical liability
crisis ever. Hardly a day passes without a
mention of the ‘‘malpractice crisis’” in the
newspapers or on the nightly news. In fact,
just a couple of weeks ago, it was Time Mag-
azine’s cover story. This is a national prob-
lem, and a truly frightening one. For exam-
ple, Las Vegas had 130 obstetricians a year
ago. There are now 75, and by the end of the
year, there will probably only be 40 left to
care for the 23,000 women who deliver there
each year. Women are driving to Utah and
California for prenatal care. Closer to home,
there were nine obstetricians in Athens,
Ohio, a year ago. There are now four, and
soon there will only be the two who teach at
the medical school. Some hospitals around
the nation have closed their obstetric units.

On June 17, 2003, I received my professional
liability insurance rate quote for the upcom-
ing year, and it is 64% higher than last
year’s rate. I have seen my premiums almost
triple during the past two years, despite
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never having had a single penny paid out on
my behalf in twenty-seven years as a physi-
cian. Even worse, during this time the insur-
ance company has reduced the amount of
coverage that I can purchase from $5 million
to only $1 million, while jury verdicts have
skyrocketed, often exceeding $3-4 million. If
I were to purchase this policy, I would be
putting all of my family’s personal assets at
risk every time that I delivered a baby or
performed surgery. I refuse to do that.

I have therefore decided to retire from pri-
vate practice on July 31, 2003, the final day of
may current liability insurance policy. This
is not a decision that I have taken lightly,
but unfortunately it has become necessary.
For many of you, I have been part of your
life for years. I have delivered your babies,
and helped you through some of life’s most
difficult challenges. It has truly been an
honor.

There is always a silver lining in every
cloud. I am looking forward to being able to
devote more time to teaching medical stu-
dents and obstetric residents, a pursuit that
has occupied about a third of my profes-
sional time during recent years. I will also
be able to spend more time with my wife and
family, whom I have often neglected during
the past years due to the responsibility of
my practice.

I know that these changes will be a serious
inconvenience for many of you. For those of
you who are currently pregnant, I will try to
find each and every one you a competent and
caring obstetrician to help you through the
rest of your pregnancy and delivery. For
those patients who have a gynecology ap-
pointment schedule after July 31, it will be
necessary for you to reschedule with another
physician. I would like to recommend the
physicians of Associates in Central Ohio Ob-
stetrics & Gynecology (phone 889-6117). This
group has an office in Suite A of my build-
ing, as well as a couple of other offices
around town. I have known all of these phy-
sicians for years, and I taught most of them
when they were medical students or obstet-
ric residents. Furthermore, I have traded
call with this group for a number of years.
They have agreed to be the custodian of my
patients’ charts, and to see my patients if
they would like. If you would prefer to see
another physician, they have agreed to for-
ward the pertinent information upon receipt
of a signed request.

Thank you again for the honor of being
your physician. I will miss each and every
one of you.

Sincerely,
LAURENCE E. STEMPEL, M.D.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. WYDEN. Mr. President, I ask
unanimous consent to speak for up to
15 minutes as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXTENDING TRADE ADJUSTMENT ASSISTANCE

Mr. WYDEN. Mr. President, software
programmers in Beaverton, OR, every
day have to compete with those in Bei-
jing. I think it is very important for
the Senate to set in place bipartisan
policies that are going to finally give a
fair shake to our workers who are com-
peting in tough global markets.

I come to the floor this afternoon be-
cause I have developed, with the sup-
port of Senator COLEMAN, our colleague
from Minnesota, a bipartisan proposal
that would give the Senate a chance to
help hundreds of thousands of laid-off



April 6, 2004

high tech workers and service employ-
ees by extending trade adjustment as-
sistance benefits to them so they can
receive job training, income support,
and health insurance tax credits.

So often these workers have lost
their jobs through no fault of their
own, and we know—especially the dis-
tinguished Presiding Officer of the Sen-
ate—these high tech workers have been
the envy of our American workforce.
There 1is extraordinary ingenuity
among these hundreds of thousands of
programmers and engineers and design-
ers who have helped drive our economy
in this century. Their creativity has
generated an exceptional wave of eco-
nomic prosperity, and trade agree-
ments on services and intellectual
property helped carry the fruits of the
work of our workers around the globe.

Information technology developed by
American workers transformed the
world and the way business is done.
Overseas cable costs have dropped by
as much as 80 percent in the last 5
years which, as the distinguished Pre-
siding Officer knows, has spread the
Internet far and wide. The Internet has
made it a lot cheaper to send work
through a phone line than to ship a
bulky package on an airplane.

Globalization of technology has
globalized the technology workforce.
So, in fact, the workers I am honored
to represent in Beaverton, OR, do have
to compete against workers in Beijing,
and certainly geography is increasingly
less important in determining where a
job can be done.

But the transformation from an
economy built on smokestacks to one
built on packages of light has come at
a heavy price. So often trade agree-
ments in the past considered these high
technology and service workers as an
afterthought. The irony is now some of
the very same workers who launched
the technology revolution have actu-
ally become its victims. Hardly a day
goes by without a front-page story in
our country about an American pro-
grammer on his way out who is having
to train a foreign worker who will re-
place him.

Senator COLEMAN and I have been
working with a number of colleagues.
Senator BAUCUS on this side of the
aisle has been exceptionally helpful.
We talked with a number of colleagues
on the other side of the aisle. Senator
COLEMAN and I have developed a bipar-
tisan proposal to make sure these
workers, who have not gotten a fair
shake in the past, do have an oppor-
tunity to get back into our market-
place economy.

It is not a moment too soon. The
American Electronics Association 2003
Cyberstates report found unemploy-
ment among computer programmers
jumped from 4.5 percent in 2001 to 6.2
percent in 2003. High tech employment
fell by 540,000 jobs to 6 million in 2002
and a further loss of 234,000 jobs was ex-
pected in 2003.

The average American may think the
Federal Government is helping those

CONGRESSIONAL RECORD — SENATE

technology workers and service work-
ers whose jobs have been displaced by
trade. But the reality is that assist-
ance is not available because the trade
assistance law, which was authored in
1962 for displaced manufacturing work-
ers, did not contemplate the tremen-
dous number of jobs we now have in the
technology sector, with all of those
software programmers and engineers
and designers. The U.S. trade assist-
ance laws were designed for the manu-
facturing era.

Since 1962, when workers lost their
jobs in a manufacturing plant as a re-
sult of trade, they could get help
through the Trade Adjustment Assist-
ance Act. The Trade Adjustment As-
sistance Act has, in fact, helped hun-
dreds of thousands of those displaced
workers. But workers in the tech-
nology and the services sector, which
now accounts for four-fifths of the U.S.
workforce, have not been eligible for
trade adjustment assistance. Time
after time when a displaced software
developer, accountant, or someone who
has worked in the telemedicine field
has gone knocking on the doors of the
Trade Adjustment Assistance Program,
they have been turned away. The bipar-
tisan amendment I have developed with
Senator COLEMAN will open the doors of
the Trade Adjustment Assistance Act
to the hundreds of thousands of dis-
placed technology and service sector
workers.

All of these workers who have been
displaced by trade and by global mar-
ketplace forces deserve the same kinds
of benefits. All of them have a chance
to use these programs as a trampoline
back into the private economy, so they
can capture the jobs for which their
skills have blessed them. Our amend-
ment will establish equity in the pro-
gram between manufacturing and serv-
ice workers.

The Wyden-Coleman amendment will
cover three -categories of trade-im-
pacted service workers: those who lose
their jobs when their employer closes
or lays off because of import competi-
tion; public and private sector service
workers who lose their jobs when their
facility moves overseas; and secondary
service workers who provide services to
a primary firm where workers are eli-
gible for trade adjustment assistance
and where a closure has caused a layoff
or closure at a secondary firm.

This is an extraordinarily important
statute because it provides retraining,
income support, health insurance tax
credits, and other benefits to workers
who lose their jobs. It can also help
secondary workers or individuals who
supply parts or services and who may
have lost their jobs because their fa-
cilities shut down due to import com-
petition or they move overseas. This is
exactly the type of trade-displaced
service worker opportunity that our
citizens need.

A self-described ‘‘newly employed
software engineer” from Hillsboro, OR,
wrote in December that ‘“‘my job was
moved to India where the company can
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pay Indians a fifth of what they pay
Americans.”

Another wrote:

[Als a 50-year-old high-tech manufacturing
engineer with 26 years’ experience, I was laid
off in December 2002. I am sure the new fac-
tory the company is building in China will
prevent my ever returning. I can’t even get
hired into an entry level position anywhere
because I am over-qualified.

These unemployed Oregonians and
the hundreds of thousands of other in-
formation technology professionals
who have lost their jobs deserve an op-
portunity to get the training, health
care, and income assistance so they
can get back on their feet and use their
skills in the private marketplace. The
Trade Adjustment Assistance Act
would target these kinds of workers
who have been hurt by unfair competi-
tion.

Globalization of information tech-
nology hardware production from 1995
through 2002 cut information tech-
nology hardware costs 10 to 30 percent,
translating into higher productivity
growth and adding $230 billion to our
gross domestic product. Information
technology became affordable to busi-
ness sectors that were previously by-
passed by the productivity boom.

We are now talking about the small
and midsized companies in health care,
construction, and a host of related
fields. But as information technology
hardware prices declined, the impor-
tance of information technology serv-
ices and software increased to almost
70 percent of information technology
spending in 2001. With the growth in
software and services outpacing hard-
ware spending by almost two to one,
the demand for cheaper information
technology services has lent strength
to this whole trend to move these jobs
offshore. No one appears to have antici-
pated the extraordinary speed in which
all of this has taken place or the scale
of jobs moving offshore.

The workers who lost their jobs and
their livelihoods from jobs that have
gone overseas cannot afford to wait for
the higher skilled jobs that economists
keep telling them is right around the
corner. Higher value and higher paid
systems integration jobs may come
along, but in this period unemployed
information technology professionals
seem to feel they are more likely to see
Elvis than a sudden proliferation of
new highly skilled information tech-
nology jobs.

At the end of the day, what I am say-
ing, along with the distinguished Sen-
ator from Minnesota, is it should be ir-
relevant whether an individual works
in today’s economy in the services and
technology sector or whether they
work in the manufacturing area. Each
of our workers who has been displaced
by trade should be eligible for the same
benefits. That is what our bipartisan
proposal would do. The hundreds of
thousands of workers who have been
laid off in every part of our country in
the technology sector and in the serv-
ice sector are looking to whether the
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Senate will modernize the trade adjust-
ment laws so they finally can get a fair
shake and so they can pick up the
skills and the health care and the in-
come support that is going to let them
get back on their feet, use their inge-
nuity, and use their work ethic to have
a chance for a high-skill, high-wage job
once again.

I call on the Senate in a time of dis-
cussion about gridlock and the inabil-
ity to move forward on important leg-
islation. This is an example of two Sen-
ators who have worked with colleagues
from both political parties to come up
with a proposal that can help hundreds
of thousands of workers in an economic
crunch today that is sure to continue.
We hope the Senate will move expedi-
tiously on our legislation.

It seems to me, to put it in the con-
text of my home State, that when a
worker who is a software programmer
in Beaverton, OR, works hard and plays
by the rules, it ought to be the job of
the Senate to say when that worker is
up against a software programmer in
Beijing and the Beijing worker works
for a fraction of the wages of the work-
er in Beaverton we create policies
which are going to make it possible for
our workers to move ahead to have the
kind of quality of life that will allow
them to support a family and partici-
pate in the community.

I call on the Senate to pass our bipar-
tisan proposal as soon as possible.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, what is
the parliamentary situation? Are we
back on the motion to proceed?

The PRESIDING OFFICER. We are
on the motion to proceed.

Mr. HATCH. Mr. President, today I
rise to speak in support of S. 2207, the
Pregnancy and Trauma Care Access
Protection Act of 2004.

This bill helps to remedy the explod-
ing medical liability and litigation cri-
sis in our country, which is preventing
patients from receiving high-quality
health care—or, in some cases, any
care at all—because doctors are being
driven out of practice. In fact, this cri-
sis hits us on two fronts, preventing
many Americans from getting the vital
health care they need, and raising the
overall costs of health care for nearly
all Americans.

As you will recall, this legislation is
not our first attempt to relieve this
crisis in access to care. Most recently,
we debated S. 2061, which failed to re-
ceive the 60 votes necessary to invoke
cloture in February, and we debated S.
11 prior to that. We can ill afford to ig-
nore the many Americans whose doc-
tors are retiring early or restricting
their practices because of rising mal-
practice costs.

This health care crisis is jeopardizing
access to health care in my home State
of Utah and around the country.

The medical liability crisis is also in-
hibiting efforts to improve patient
safety and stifling medical innovation.
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Excessive litigation is adding billions
of dollars in increased costs. The Con-
gressional Budget Office estimates that
total savings to Medicare, Medicaid
and the Federal Employees Health Ben-
efit Program would be $15 billion in di-
rect health care costs by passing med-
ical liability reform. A Department of
Health and Human Services report esti-
mates that we could save $70 billion to
$126 billion in defensive medicine costs.
And they are really on the conserv-
ative side. I said 20 years ago, as a
former medical liability defense lawyer
defending doctors, health care pro-
viders, nurses, and so forth, knowing
that most of those suits were frivolous
to begin with, that there was at least
$300 billion in unnecessary defensive
medicine. Now we all want defensive
medicine. We want doctors to do every-
thing they can to help. But I am talk-
ing about unnecessary defensive medi-
cine, unnecessary tests, unnecessary
costs, unnecessary x-rays, unnecessary
MRIs, unnecessary CAT scans, unnec-
essary cardiovascular tests, unneces-
sary respiratory tests and other types
of tests that are not needed but are in-
sisted upon by doctors because they
want to have in their history every
possible protection.

Even the American Medical Associa-
tion admits there are at least $65 bil-
lion in unnecessary defensive medicine
costs. When you get the AMA to admit
that, you know it probably is a lot
higher. In fact, it is costing every
American, because we will not do any-
thing about getting these frivolous
suits under control. It is wrecking our
health care profession in this country.

The liability crisis is also reducing
access to high-quality health care. The
2004 survey by Medical Group Manage-
ment Association of almost 13,000 phy-
sicians found that 15.6 percent of re-
sponding groups reported that their
physicians plan to retire, relocate or
restrict their services over the next
three years.

These numbers have been consistent
in large studies done in New York,
California, Colorado and my home
state of Utah.

However, the equally troubling sta-
tistics are that only two percent of
cases with actual negligent injuries re-
sult in claims and less than one-fifth—
17 percent—of claims filed actually in-
volve a mnegligent injury. In other
words, the deserving injured are going
uncompensated, while a great deal of
litigants with spurious claims tie up
our court system and cost all of us un-
necessary billions of dollars.

This situation has been likened to a
traffic cop who regularly gives out
more tickets to drivers who go through
green lights than to those who run red
lights. That is clearly no way to ensure
traffic safety, and we should not accept
such an inefficient and inequitable
method of ensuring patient safety.

These numbers are a searing indict-
ment of the current medical liability
system. I believe we can do better for
the American people and the Preg-
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nancy and Trauma Care Access Protec-
tion Act is an important step along
that path. We must do better.

Today’s proposed legislation address-
es two areas in dire need of relief: trau-
ma care and obstetrical care.

Many physician groups are no longer
able to be oncall for hospital emer-
gency departments. As medical care to
trauma victims, especially children, is
by its nature high risk, many doctors
can no longer afford to treat pediatric
trauma patients. The problem is also
acute for women who need obstetrical
and gynecological care because OB/
GYN is among the top three specialties
with the highest professional liability
insurance premiums. This has led to
many doctors leaving their practice
and to a shortage of doctors in many
States, including my own home State
of Utah. For example, Utah physician
Dr. Catherine Wheeler would have to
deliver more than 60 babies each year
just to pay for her medical liability in-
surance, which is over $70,000. Although
she works 80 hours per week, after she
pays her malpractice premiums and
other costs, she takes home money for
only 2% months of the year.

Utah Medical Association data show
that medical liability insurance pre-
miums continue to increase rapidly,
creating pressure on doctors to restrict
service in Utah. In 2002, there was a 30-
percent rise. Last year, premiums rose
20 percent. This year, they are pro-
jected to increase 15 percent in Utah.

Studies by both the Utah Medical As-
sociation and the Utah Chapter of the
American College of Obstetricians and
Gynecologists, ACOG, underscore the
problem in my State.

Utah Medical Association data show
that over half of the family practi-
tioners in Utah have already given up
obstetrical services or have never prac-
ticed obstetrics even though they were
trained to do so. Of the remaining prac-
titioners who still deliver babies, near-
ly one-third say they plan to stop pro-
viding OB services within the next dec-
ade—most within 5 years. A TUtah
ACOG survey found that 15 of the 106
members polled had already stopped
practicing obstetrics, and 21 of the re-
maining 91 plan to stop within 5 years.
These changes in practice, such as re-
tiring, relocating, or dropping obstet-
rics because of the medical liability re-
form crisis, leaves almost 1,500 preg-
nant women in Utah without OB/GYN
care.

The medical liability crisis, while af-
fecting all medical specialties and
practices, hits OB/GYN practices espe-
cially hard. Astonishingly, over three-
fourths—76.5 percent—of obstetrician/
gynecologists report being sued at
least once in their individual careers.
Indeed, over one-fourth of OB/GYN doc-
tors will be sued for care given during
their residency. These numbers have
discouraged Americans finishing med-
ical school from choosing this vital
specialty.

Currently, one-third of OB-GYN resi-
dency slots are filled by foreign med-
ical graduates, compared to only 14
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percent one decade ago. OB/GYN doc-
tors are particularly vulnerable to un-
justified lawsuits because of the tend-
ency to blame the doctor for brain-in-
jured infants, although research has
proven that physician error is respon-
sible for less than 4 percent of all
neurologically impaired babies.

Jury awards have been escalating at
an alarming rate. Data from Jury Ver-
dict Research show that the average li-
ability award increased 176 percent
from 1994 to 2001. The average jury
award is $3.9 million. Over half of all
awards are $1 million or more. This cri-
sis is threatening Americans’ con-
fidence in our health care system to
take care of their medical needs. Over
three-fourths of Americans fear that
skyrocketing medical liability costs
could limit their access to care, and in-
deed that is already happening. AMA,
the American Medical Association,
data show that 19 States—19 States—
have serious patient access problems,
and 25 more, including my own home
State of Utah, are nearing crisis.

An August 2003 GAO report concluded
that actions taken by health providers
as a result of skyrocketing malpractice
premiums have contributed to health
care access problems. These problems
include reduced access to hospital-
based services for deliveries, especially
in rural areas.

In addition, the report indicated that
States that have enacted tort reform
laws with caps on noneconomic dam-
ages have slower growth rates in med-
ical malpractice premiums and claims
payments. From 2001 to 2002, the aver-
age premiums for medical malpractice
insurance increased about 10 percent in
States with caps on noneconomic dam-
ages. In comparison, States with more
limited reforms experienced an in-
crease of 29 percent in medical mal-
practice premiums each year.

Medical liability litigation directly
and dramatically increases health care
costs for all Americans. In addition,
skyrocketing medical litigation costs
indirectly increase health care costs by
changing the way doctors practice
medicine.

“Defensive medicine” is defined as
medical care that is primarily or solely
motivated by fear of malpractice
claims and not by the patient’s medical
condition. According to a survey of
1,800 doctors published in the journal
entitled Medical Economics, more than
three-fourths of doctors felt they must
practice defensive medicine. A 1998
study of defensive medicine by Dr.
Mark McClellan, using national health
expenditure data, found that medical
liability reform had the potential to re-
duce defensive medicine expenses by
$69 billion to $124 billion in the year
2001. You can imagine what that num-
ber is today.

I remember, as a medical malpractice
defense lawyer, I would tell doctors:
You are just pigeons in a shooting gal-
lery. The fact is, physicians have to
have a history of treatments they have
provided to their patients so they can
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prove that they did everything possible
to prevent any real problems with their
respective patients. Consequently, doc-
tors have had to do that over the years
because of the skyrocketing medical 1i-
ability claims being made, a good 90
percent of which are, for the most part,
spurious and frivolous.

The financial toll of defensive medi-
cine is great, and especially significant
for reform purposes, as it does not
produce any positive health benefits.
Not only does defensive medicine in-
crease health care costs, it also puts
Americans at avoidable risk. Nearly
every test and every treatment has
possible side effects; thus, every unnec-
essary test, procedure, and treatment
potentially puts a patient in harm’s
way. Seventy-six percent of physicians
are concerned that malpractice litiga-
tion has hurt their ability to provide
quality care to patients.

What can we do to address this cri-
sis? The answer is, plenty; and there
are excellent examples of what works.
Last March, HHS released a report de-
scribing how reasonable reforms in
some States have reduced health care
costs and improved access to quality
health care. More specifically, over the
last 2 years, in States with limits of
$250,000 to $350,000 on noneconomic
damages, premiums have increased at
an average of just 18 percent compared
to 45 percent in States without such
limits.

California enacted the Medical Injury
Compensation Reform Act, also known
as MICRA, more than a quarter cen-
tury ago. MICRA slowed the rate of in-
crease in medical liability premiums
dramatically without affecting nega-
tively the quality of health care re-
ceived by California State residents. As
a result, doctors are not leaving Cali-
fornia.

Furthermore, between 1976 and the
year 2000, premiums increased by 167
percent in California, while they in-
creased three times as much—505 per-
cent—in the rest of the country. Now,
both percentage increases are high, but
505 percent is extremely high in com-
parison to a very litigious State like
California. Consequently, Californians
were saved billions of dollars in health
care costs and Federal taxpayers were
saved billion of dollars in the Medicare
and Medicaid Programs because of the
California restraint on medical mal-
practice claims, especially those that
are not proper claims.

No one in this body, perhaps with the
exception of our colleague from Ten-
nessee, Dr. BILL FRIST, our majority
leader, is more keenly aware of the de-
fects in this system than I am. I used
to try these cases, and I can say from
a practical standpoint that a lot of
lawyers bring cases that really are friv-
olous, because the cost of defending
these cases can be in the hundreds of
thousands of dollars.

Many insurance companies will pay
off those defense costs to get rid of the
case rather than take the chance a run-
away jury will cost them even more.
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That is what is happening. It is hap-
pening in hundreds, perhaps thousands,
of cases throughout the country. Most
of these cases should have never been
filed, however, there are a small num-
ber of cases that are very serious and it
is appropriate for our judicial system
to take care of them.

Before coming to Congress, I liti-
gated several medical liability cases. I
have seen heart-wrenching cases in
which mistakes were made, where
there was negligence. But more often, I
have seen heart-wrenching cases in
which mistakes were not made. Doc-
tors were forced to spend valuable time
and resources defending themselves
against these frivolous lawsuits.

A recent Institute of Medicine report,
“To Err is Human,”’ concluded that:

The majority of medical errors do not re-
sult from individual recklessness or the ac-
tions of a particular group. This is not a bad
apple problem. More commonly, errors are
caused by faulty systems, processes, and con-
ditions that lead people to make mistakes or
fail to prevent them.

We need reform to improve the
health care system and processes that
allow errors to occur and to identify
better when real medical liability has
occurred. The reform I envision would
address litigation abuses in order to
provide swift and appropriate com-
pensation for malpractice victims, re-
dress for serious problems, and ensure
medical liability costs do not prevent
patients from accessing the care they
really need. So we need to move ahead
with legislation to improve patient
safety and reduce medical errors, and
we need to urgently address the med-
ical liability crisis so more women are
not denied access to quality medical
care because it has become too expen-
sive for their OB/GYN doctors to con-
tinue their practice, and so we do not
jeopardize trauma patients’ access to
urgently needed medical attention.

The Pregnancy and Trauma Care Ac-
cess Protection Act of 2004 will allow
us to begin ensuring that women, ba-
bies, and trauma patients get the med-
ical care they need and deserve.

Without tort reform, juries are
awarding astounding and unreasonable
sums for pain and suffering. A sizable
portion of those awards goes to the at-
torney rather than the patient. It is
often estimated as high as 50 percent.
The result is doctors cannot get insur-
ance and patients cannot get the care
they need.

All Americans deserve the access to
care, the cost savings, and the legal
protections States like California pro-
vide their residents. Today’s bill will
allow us to begin to address this crisis
in our health care system. It will give
trauma patients and women and their
babies access to their doctors, and it
will enable doctors to provide high
quality, cost-effective medical care.

America’s medical liability system is
broken. It is not ensuring patient safe-
ty, and it is causing shortages of vital
health care throughout the country.
Congressional action to pass medical
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liability reform legislation is impera-
tive. I strongly support this legislation
and I urge my colleagues to support
cloture and end this filibuster that will
now be the third time effective changes
in these laws is being attempted. Our
pregnant women deserve better. They
deserve the best quality care the med-
ical system can provide. Our trauma
victims deserve better. We are finding
all over the country trauma centers
are either starting to shut down or se-
verely cutting back because they can
no longer afford to fight these frivolous
cases. They can’t function in a health
care system that doesn’t work. That is
a tragedy, especially for those who suf-
fer from trauma-related injuries.

I hope our colleagues will vote for
cloture on this bill. I hope we can pro-
ceed and pass medical liability reform
which is long overdue. I strongly sup-
port S. 2207 and urge my colleagues to
do what is in the best interest of pa-
tients and health care providers
throughout the country.

I yield the floor.

The PRESIDING OFFICER (Mr.
VOINOVICH). The Senator from
Vermont.

Mr. LEAHY. Mr. President, it is re-
markable that in 29 years here in the
Senate—several times the Senate
under the control of Democrats, sev-
eral times the Senate under the control
of Republicans—I have never seen so
little accomplished and I have never
seen so much political posturing on the
Senate floor which then gets put into
fundraising letters and fundraising ap-
peals. I have never seen so much spe-
cial interest legislation. But the bot-
tom line is I have never seen so little
accomplished. Probably there is a cor-
ollary.

Instead of doing the people’s busi-
ness, we seem to be doing political ac-
tion committee business. And that is
why, of course, nothing gets done.

Let’s talk about this. If there were
ever a piece of legislation on which pol-
itics is being played, it is the medical
malpractice bill. It is a one-size-fits-all
bill for a problem that is really dif-
ferent from State to State. Basically
we are telling the 50 State legislatures
and Governors that the Members of the
U.S. Senate know a lot more about
their States’ needs than they do and
that the U.S. Senate will dictate a
change. We will override their courts
and their legislatures. We will override
their laws and we will make life better
for them. But when we do, of course,
we yank away the rights of the States
and the people there. Whenever we tar-
get the rights of the public and we try
to figure out ways to run roughshod
over a State, we ought to be pretty
careful how we do it.

Normally you would think we would
have committee hearings. We would
try to have a bipartisan bill. We would
have something that would dem-
onstrate to the States, as we take away
their rights, that such a move has been
considered by all 100 Senators and
there is a consensus. Instead, we have a
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piece of legislation written by lobby-
ists and special interests that is so bad
nobody even dares send it to a com-
mittee—not even friendly committees.
They send it right to the floor.

This is the third time the Repub-
licans have taken this partisan ap-
proach. Last July they employed this
partisan tactic and failed to pass legis-
lation. Earlier this year, they tried to
rush through the Senate a bill to limit
the legal rights of the most vulnerable
patients—mothers and infants—and
they failed. Now they are again rushing
an extreme bill overriding the laws of
each of the 50 States. This time, how-
ever, the bill is not limited to obstet-
rical and gynecological care. Now they
want to extend the restrictions on
legal rights to trauma and emergency
care. The third time for this partisan
approach is no charm. Republicans’
mad dash to push through this proposal
in this election year under the guise of
reducing health care costs is a blatant
attempt not to reduce health care
costs, which we would all support, but
to exploit their own political agenda.

I remember the article last year in
Washington Monthly, titled ‘‘Mal-
practice Makes Perfect: How the GOP
Milks a Phony Doctors’ Insurance Cri-
sis.” This article was so good, it was
nominated for a National Magazine
Award. It shows how Republicans
launched a sophisticated lobbying cam-
paign with business interests to manip-
ulate the medical malpractice debate
and change it from one about medical
errors and fair compensation, pitting
one political constituency against an-
other.

I commend to my colleagues the arti-
cle to which I referred from the Wash-
ington Monthly of October 1, 2003, by
Stephanie Mencimer.

Mr. President, the article points out
clearly that even if we passed this leg-
islation, insurance rates would not
have come down. There is no one who
with a straight face can say that if we
pass this legislation, then insurance
rates will come down. Insurance com-
panies would not be spending so much
money trying to get this passed if they
thought so.

Once again, Republicans have pro-
posed a plan that would cap non-eco-
nomic damages across the Nation at
$250,000—whether you live in Cali-
fornia, Ohio, Vermont, or anywhere
else; no matter what the injury, that is
the cap.

The so-called medical malpractice re-
form debate too often ignores the men,
women and children whose lives have
been dramatically—and often perma-
nently—altered by medical errors.

I will give you a real-life example in
my State of Vermont. On April 7, 2000,
Diana Winn Levine had a severe mi-
graine headache. That is something
that has probably happened to most of
us at one time or another. She went to
a health center in Plainfield, VT. She
was a musician. She received a pain-
killer and an injection of a mild seda-
tive, Phenergan. This combination was
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injected into her artery rather than
her vein, and resulting circulatory
problems led to this musician having
to have two amputation surgeries on
her right arm.

Ms. Levine sued the corporate giant,
Wyeth, for improper instructions for
using its drug, Phenergan. As she said:

I never expected to sue anyone in my life;
I'm not the suing type.

Sometimes it takes something like
this to make it known when a drug is
not being used right.

There was a full trial. I remember
reading the account of the trial. When
they went to swear Ms. Levine in for
her testimony, the bailiff asked her to
raise her right hand. Of course, she had
no right hand. That jury in Vermont—
and our juries are pretty careful—
found that Ms. Levine deserved $2.4
million for her past and future medical
expenses, and $6 million for the ‘‘daily
pain she does suffer and for the loss of
enjoyment of her life.”” Of course, most
of that would have been slashed by this
legislation. Crowds of the children Ms.
Levine had worked with on musical
projects—children she’d brought joy to
as a musician—sat in the courtroom of
the Montpelier Superior Court. She
said:

That was the day they actually showed
pictures of my dead hand . . . before amputa-
tion, with the gangrene. I worried about how
the kids would react to my disfigurement. I
told the mom to cover her eyes. But after-
ward she came up to me and said, ‘“We just
didn’t know what you have been through.”

Now, Wyeth, of course, was well rep-
resented. They had a team of six law-
yers—two from Vermont and four from
Washington, DC. They did, after all,
have 2003 revenues of $15.8 billion and
keep a $1.3 billion reserve fund because
of the ongoing litigation over their diet
drugs.

Again I say: This musician would
have been cut out entirely if the U.S.
Senate were to overwrite the laws of
our State.

Mr. President, I ask unanimous con-
sent that the article from the Bur-
lington Free Press be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Burlington Free Press, Mar. 16,

2004]
VT. WOMAN WINS $7.4M LAWSUIT
(By Stephen Klernan)

A Marshfield musician who lost an arm to
a medical error has won one of the largest
lawsuit awards in Vermont history.

Diana Winn Levine, owner and creative di-
rector of Rebop Records, had sued the multi-
national health products company Wyeth for
having improper guidelines for the drug that
damaged her hand and forearm and led to
amputation.

A Montpelier jury on Friday awarded Le-
vine $7.4 million.

‘“Sometimes it takes something like this
to make it known, when a drug is not being
used right,” Levine said Monday.

The weeklong trial, pitting a central
Vermont bass player and guitarist against
one of the world’s largest health products
companies, featured testimony by family
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members and well-known Vermont musi-
cians, as well as gallery crowds of children
involved in Rebop recordings.

NOT THE SUING TYPE

Levine was suffering from a migraine April
7, 2000, when she went to the Health Center
in Plainfield. She received a painkiller, and
an injection of a mild sedative, Phenergan.

In what she called ‘‘a medical blunder,”
the drug entered her artery rather than her
vein. Resulting circulatory problems led to
two amputation surgeries on her right arm.

The case against Wyeth pertained to the
company’s instructions for using the drug,
Levine said.

“I never expected to sue anybody in my
life; I'm not the suing type,” she said. Then
she learned that ‘‘Phenergan, which is toxic,
can be given in three ways. The other two
are fine. What happened to me can happen, it
is foreseeable.”

The trial, in which she was represented by
Richard Rubin, David Kidney and Kerry
DeWolfe, featured considerable drama.

IMPORTANCE OF MUSIC

“We played a lot of music for the jury,”
Rubin said, ‘“We showed videotapes of her
performing.”

Folksinger Jonathan Gailmor testified on
Levine’s behalf.

“Jon expressed it so amazingly, how im-
portant music is in life, and how he couldn’t
even imagine losing the ability to play,” she
said.

Crowds of the children Levine has worked
with on musical projects, such as Rebop’s
latest CD “Even Kids Get the Blues,” sat in
the courtroom in Monptelier Superior Court.

“That was the day they actually showed
pictures of my dead hand,” before amputa-
tion, with the gangrene,” Levine said. “I
worried about how the kids would react to
my disfigurement. I told the mom to cover
her eyes. But afterward she came up to me
and said, ‘We just didn’t know what you have
been through.’”’

PUBLIC AIRING

Rubin said one powerful moment in the
trial came accidentally.

“We’d spent all this time establishing what
it is like to lose your right hand, even if
you're not a musician. When someone offers
to shake your hand, what do you do? When
someone is handing you change at the cash
register, what do you do?”’

Then Levine’s turn on the witness stand
arrived. The baliff came to swear her in, ask-
ing her to raise her right hand.

“We looked at each other, and it hit me
first,” Levine said. ‘“Then we cracked up.
There’s my prosthesis, so I said, ‘““You mean
this?”

‘““‘She laughed,” Rubin said, ‘“‘but it was a
poignant moment.”

She was afraid to testify, Levine said, and
publicly relive the experience of losing her
arm, ‘‘but once you get up there, it just
comes out.”

Levine became comfortable enough, Rubin
said, she showed the jury how her prosthesis
works.

Levine said the ‘“‘ultimate’ was when her
21-year-old daughter testified. ‘“What mother
gets a chance to have her daughter up there,
basically saying all these things about how
much she appreciated me, and her upbring-
ing in a house full of music?”’

DAVID VS. GOLIATH

Wyeth had a team of six lawyers, Rubin
said, two from Vermont and four from Wash-
ington, D.C. The company, with 2003 reve-
nues of $15.8 billion, makes Robitussin,
Advil, Centrum and many other health prod-
ucts. The company also has a $1.3 billion re-
serve fund for ongoing litigation over its diet
drugs.
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Attorneys for Wyeth did not return calls
seeking comment.

“But we did not make this case anti-drug
company, or anti-out-of-state company,”
Rubin said. “This case was really about
Diana’s loss of her ability to play and write
music.”

“Music is my way of healing and proc-
essing everything that happens to me,” Le-
vine said. ‘“The right hand is just the core of
your playing. And so much of writing comes
not from your head but from what your
hands do.”

Rubin said the suit sought $2.4 million for
Levine’s past and foreseeable medical ex-
penses, plus $6 million ‘‘for the daily pain
she does suffer and for the lost employment
of her life.”

The amount of money seems large, he said,
but is actually based on ‘‘an hourly rate. We
asked the jury to award $25 per hour for her
pain and suffering, 16 hours a day, for the
next 20 years.”

The jury deliberated about four hours be-
fore awarding her the entire $7.4 million.

“The jury came in, and I'm like, ‘Prop me
up,” my knees were so weak,”” Levine said.

State Court Administrator Lee Suskin,
said he could only recall one larger financial
result from a suit. “We don’t keep track of
these things, but it seems an usually large
award.”

“That’s just on paper,” Levine said. “It’s
almost certain that they will appeal. My
bank account is no fuller than it was a
month ago.”

Wyeth did make one strategic error, Rubin
said.

“There was nobody here from Wyeth who
knew about the drug and was prepared to de-
fend it from the corporate perspective,” he
said. “The jury never saw anyone from
Wyeth but their lawyers.”

Even if there is an appeal, Levine said,
“There’s something about retelling that
helps you to finish it. And to move on.”

CRACKING EGGS

Levine said phantom pain, in which her
mind thinks she still has an arm, remains a
daily problem. ‘“You look down there and
you see, there is no arm there, kiddo. But
the brain thinks there is a giant Mickey
Mouse hand that always feels like pins and
needles, and as the day goes on it gets
worse.”’

Her salvation is the children she works
with, she said, ‘“‘They take my mind off it;
they have become my healing partners.”’

Otherwise her life continues to be ‘“‘an im-
provisation. I rode a bike the other day. . . .
It was like being six years old all over again,
I've gone from feeling like I was battling
one-handed, to feeling like I'm conducting
one-handed. . . .

‘It has become pretty easy to crack an egg
one-handed even if I do wind up with little
bits of shell in my eggs.”

Mr. LEAHY. We know a lot of our
health care system is in crisis. We
know some of the giants of our health
care system would probably like this
legislation to go through so they can
make higher profits. Much of our
health care system is in crisis. That is
what we ought to attack.

Dramatically rising medical mal-
practice insurance rates are forcing
some doctors to abandon their prac-
tices or to cross State lines to find
more affordable situations. Patients
who need care in high-risk specialties,
such as obstetrics, and patients in
areas already underserved by health
care providers, such as many rural
communities, are too often left with-
out adequate care.
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But this bill does nothing to actually
reduce medical malpractice insurance
rates. Of course, each State has a dif-
ferent experience. Insurance remains
largely a State-regulated industry be-
cause the States found that is the way
it works best. But each State ought to
look at and be left to solve their own
unique problems. We should not tell
their Governors and legislatures we are
not going to let them solve their own
problems because we will take it over
for them.

We don’t have the kind of crisis in
Vermont that others do. We have
worked very well with our legislature,
and we are still working hard to find
answers, as other States have. You
know, it is funny. We hear so many
speeches that we want to get power out
of Washington. We want States to be
able to do what they want. We don’t
want Washington dictating everything.
Well, not exactly. When you get some
very wealthy contributors and very
powerful PACs and say, Yes, but if you
don’t let Washington take care of our
special interests, nobody will—sud-
denly it changes.

This is an attempt to tally points on
some election year political scoreboard
for powerful special interests at the
public’s expense. I am looking at the
big picture.

Some States, such as my own,
Vermont, while experiencing problems,
do not face as great a crisis as others.
Vermont’s legislature is considering
legislation to find the right answers for
our State, and the same process is un-
derway now in other States. In con-
trast, in States such as West Virginia,
Pennsylvania, Florida, and New Jersey,
doctors have walked out of work in
protest over the exorbitant rates being
extracted from them by their insurance
carriers.

Instead of letting States find solu-
tions that are best for their citizens,
the Republicans prefer this attempt to
tally points on some election year po-
litical scoreboard for powerful special
interests, at the public’s expense. In-
stead of looking at the big picture—at
overly broad antitrust immunity, ways
to reduce medical errors, and at other
real issues that could make a real dif-
ference—the majority has chosen to
coddle big insurance companies instead
of to cure the problem.

Instead of letting the States continue
to find solutions that are best for their
citizens, they would take a chainsaw to
the legal rights of the American people
and to the prerogatives of each of the
50 States we represent here in the
United States Senate.

Thoughful solutions to the situation
will require creative thinking, a gen-
uine effort to rectify the problem, and
bipartisan consensus to achieve real re-
form. Unfortunately, these are not the
characteristics of the bill before us. In-
deed, S. 2207 is a partisan bill that was
introduced only a few days ago without
any committee consideration.

Ignoring the central truth of this cri-
sis—that it is a problem in the insur-
ance industry, not the tort system—the
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majority has proposed a plan that
would cap noneconomic damages
across the Nation at $250,000 in medical
malpractice cases.

The notion that such a one-size-fits-
all scheme is the answer runs counter
to the factual experience of the States.
Most importantly, the majority’s pro-
posal does nothing to protect true vic-
tims of medical malpractice and noth-
ing to prevent malpractice in the first
place.

We are fortunate in this Nation to
have many highly qualified medical
professionals, and this is especially
true in my own home State of
Vermont. Unfortunately, good doctors
sometimes make errors. It is also un-
fortunate that some not-so-good doc-
tors manage to make their way into
the health care system as well. While
we must do all that we can to support
the men and women who commit their
professional lives to caring for others,
we must also ensure that patients have
access to adequate remedies should
they receive inadequate care.

High malpractice insurance pre-
miums are not the direct result of mal-
practice lawsuit verdicts. They are the
result of investment decisions by the
insurance companies and of business
models geared toward ever-increasing
profits as well as the cyclical hard-
ening of the liability insurance mar-
ket. In cases where an insurer has
made a bad investment, or has experi-
enced the same disappointments from
Wall Street that so many Americans
have, it should not be able to recoup its
losses from the doctors it insures.

The insurance company should have
to bear the burdens of its own business
model, just as the other businesses in
the economy do. And a nationwide ar-
bitrary capping of awards available to
victims—as the majority has proposed
again and again—should not be the
first and only solution turned to in a
tough medical malpractice insurance
market.

The problem at hand deserves
thoughtful and collaborative consider-
ation in committee to achieve a sen-
sible solution that is fair to patients
and that supports our medical profes-
sionals in their ability to practice
quality health care. One aspect of the
insurance industry’s business model re-
quires a legislative correction: Its
blanket exemption from Federal anti-
trust laws. Insurers have for years—too
many years—enjoyed a benefit that is
novel in our marketplace. The
McCarran-Ferguson Act permits insur-
ance companies to operate without
being subject to most of the Federal
antitrust laws, and our Nation’s physi-
cians and their patients have been the
worse off for it.

Using their exemption, insurers can
collude to set rates, resulting in higher
premiums than true competition would
achieve—and because of this exemp-
tion, enforcement officials cannot in-
vestigate any such collusion. If Con-
gress is serious about controlling rising
premiums, we must objectively limit
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this overly broad exemption in the
McCarran-Ferguson Act.

More than a year ago, I introduced
the ‘‘Medical Malpractice Insurance
Antitrust Act of 2003, S. 352. I want to
thank Senators REID, KENNEDY, DUR-
BIN, EDWARDS, ROCKEFELLER, FEINGOLD,
BOXER and CORZINE for cosponsoring
this essential and straightforward leg-
islation.

Our bill modifies the McCarran-Fer-
guson Act with respect to medical mal-
practice insurance, and only for the
most pernicious antitrust offenses:
price fixing, bid rigging, and market
allocations. Only those anticompeti-
tive practices that most certainly will
affect premiums are addressed. I am
hard-pressed to imagine that anyone
could object to a prohibition on insur-
ance carriers’ fixing prices or dividing
territories. After all, the rest of our
Nation’s industries manage either to
abide by these laws or pay the con-
sequences.

Many State insurance commissioners
police the industry well within the
power they are accorded in their own
laws, and some States have antitrust
laws of their own that could cover
some anticompetitive activities in the
insurance industry. Our legislation is a
scalpel, not a chainsaw. It would not
affect regulation of insurance by State
insurance commissioners and other
State regulators. But there is no rea-
son to continue, unexamined, a system
in which the Federal enforcers are pre-
cluded from prosecuting the most
harmful antitrust violations just be-
cause they are committed by insurance
companies.

Our legislation is a carefully tailored
solution to one critical aspect of the
problem of excessive medical mal-
practice insurance rates. I had hoped
for quick action by the Judiciary Com-
mittee and then by the full Senate to
ensure that this important step on the
road to genuine reform is taken before
too much more damage is done to the
physicians of this country and to the
patients they care for. But our legisla-
tion to narrow this loophole in the Na-
tion’s anti-trust laws for medical mal-
practice insurers has languished for
more than a year in the Senate Judici-
ary Committee.

Instead of conducting hearings and a
markup on our bill, the majority now
rushes a ‘“‘tort reform’ agenda item to
the floor without any committee con-
sideration.

If Congress is serious about control-
ling rising medical malpractice insur-
ance premiums, then we must limit the
broad exemption to Federal antitrust
law and promote real competition in
the insurance industry, as well as at-
tack this problem at its core by reduc-
ing medical errors across our health
care system. Unfortunately, the par-
tisan bill before us is not designed for
creating a solution to a serious prob-
lem. Instead, it is designed purely for
politics, and that is not only a waste of
the Senate’s time and of the public’s
trust; it is also a shame.
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Overly broad antitrust immunity,
which the insurance companies have,
allows them to fix prices any way they
want, whether it is justifiable or not.
Antitrust immunity allows them to
take their failed investments and try
to make it up by charging doctors
higher malpractice insurance. We
ought to find ways to reduce medical
errors. But the big thing is we end up
coddling these insurance companies.
We don’t call them to task. We don’t
get them to say whether they are
spending out this money on mal-
practice awards. Of course, they are
not. A lot of their losses came because
they speculated wrong in the stock
market. Suddenly, we have to bail
them out. Get rid of their antitrust im-
munity, something that makes no
sense in today’s day and age with con-
glomerates. Make them actually say
what they base it on. You will find that
they are not beginning to pay out the
amounts their malpractice claims say
they are.

We are fortunate in this Nation to
have so many highly qualified medical
professionals. This is especially true in
Vermont. But you have to know some-
times good doctors make mistakes,
just as sometimes a good engineer will
make a mistake. But it is also unfortu-
nate that sometimes not-so-good doc-
tors manage to make their way into
the health care system. I think we
should do all we can to support the
men and women who commit their pro-
fessional lives to caring for others, but
we also ought to have some way of re-
sponding when somebody gets highly
inadequate medical attention.

When you have a case, as I said be-
fore, like the Levine case in Vermont,
when you have somebody whose liveli-
hood was playing musical instruments
and they lose an arm because Wyeth
Pharmaceuticals made a mistake, then
there should be some way to respond.
Under this legislation, they would not
be able to.

The bottom line is, we have a piece of
legislation that is designed to be intro-
duced not to improve the question of
medical malpractice insurance, it is de-
signed not to make hospitals safer, it is
designed not to make patients safer, it
is designed not to save money. It is de-
signed to raise money. I guarantee you
after the vote on this issue, all the
fundraising letters will go out: Isn’t it
terrible, isn’t it terrible, the Senate is
standing in the way of much-needed
malpractice reform?

It will not say: There were some in
the Senate who were willing to stand
up and not let the Senate run rough-
shod over our State legislatures.

It will not say: There are some in the
Senate who were willing to stand up
and say the insurance companies are
not telling the truth on this issue.

It will not say: Some in the Senate
were saying the very powerful contrib-
utors to the Republican Party with
their $1 million ads are wrong and
somebody had to say no. It won’t say
that.
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But what it will say is the Senate
would have wasted another week and a
whole lot of fundraising letters will go
out.

JUDICIAL NOMINATIONS

Mr. LEAHY. Mr. President, the
thought occurred to me, even though
we have not done much here in the last
few days, the last few months, or so, we
see a number of people come to the
floor and say we have to have imme-
diate votes on the handful of the re-
maining judicial nominations. They
say there is a handful out there we
have to have. Interestingly, they are
ignoring that 173 judges have already
been confirmed, ignoring the fact that
when Democrats were in control of the
Senate we moved President Bush’s
judges through a lot faster than Repub-
licans have. But I suppose if they talk
enough about it, people will not realize
the Republicans have moved far slower
on President Bush’s nominees than the
Democrats did. But there is another
point.

What they are really saying is that
we have to give $163,000 a year lifetime
jobs to three of the most controversial
judicial nominees submitted by Presi-
dent Bush. To hear them talk, one
would think this is the number one pri-
ority on the part of the American peo-
ple: is giving three judges—highly con-
troversial, highly political, highly ide-
ological—a lifetime job paying $150,000,
$160,000, $170,000 a year.

Frankly, I think a lot more people
are worried about the millions of
Americans who have lost their jobs and
the millions more who worry they are
going to be the next victims of out-
sourcing. I think that is really what is
on the mind of the American public,
not three more highly paid lifetime ju-
dicial appointments. They are far more
worried about the millions of Ameri-
cans who are out of jobs, millions of
Americans who are seeing their jobs go
to India and everywhere else, and mil-
lions of American families where both
mother and father bringing in pay-
checks are barely making the mort-
gage. They are not the ones getting the
$160,000 a year lifetime jobs.

For the public and for the Demo-
cratic Members of the Senate, our
higher priorities right now have to do
with the millions of Americans who are
trying to find or keep their jobs. Our
higher priorities have to do with secur-
ing adequate health care for the mem-
bers of our National Guard and Re-
serves. Our priorities have to do with
getting decent health care for our vet-
erans and our service men and women
who have brought the injuries home
from service in Afghanistan and Iraq.

To be charitable, these crocodile
tears about judicial nominations are
just a tad disingenuous. Let’s review
the record.

The earlier Democratic-led Senate
confirmed more Bush judicial nominees
than the Republican-led Senate has.
We confirmed 100 of the 173 Bush judi-
cial nominees. Democrats actually did
better for the President than the Re-
publicans have.

CONGRESSIONAL RECORD — SENATE

So 173 have been confirmed. Six of
the most controversial have been
blocked. Two of them have been unilat-
erally appointed by the President dur-
ing Senate recesses. One has withdrawn
to rejoin a lucrative job with a law
firm. So three were blocked. I have
never heard so many tears shed for
these three. I don’t see any tears shed
for the millions of Americans out of
work. I don’t see any tears shed for the
millions of Americans whose jobs are
being outsourced, but one would think
that, with these three, the whole Na-
tion is collapsing.

The irony is the same people coming
down here to the floor and crying
about these three, sobbing about these
three, did not say one word when they
blocked 61 of President Clinton’s nomi-
nees. They blocked 61, and you would
think the sky is falling because we
stopped three. Oh, give me a break.

Let’s look at what they do not want
to do. During the past two weeks, we
have wasted so many hours in quorum
calls and cloture votes to serve the Re-
publican leadership’s goal of avoiding
votes on votes that will help American
families. The Republican leadership is
blocking a vote on raising the min-
imum wage. They are blocking a vote
on extending unemployment benefits.
They are blocking a vote on protecting
people from the new overtime regula-
tions of the Department of Labor.
Why?

During these past two wasted weeks,
687,000 more Americans filed first-time
claims for unemployment insurance,
yvet Republicans are only talking about
three jobs. Give me a break. I suspect
the reason they are talking about these
three is because they do not want the
American people to know they blocked
unemployment benefits, they blocked
raising minimum wage, they blocked
protecting overtime compensation.
These are the people who actually have
to go out and pay their mortgages.
These are the people who actually try
to figure out how they are going to pay
to send their children to school. These
are the people who live from paycheck
to paycheck.

I say they blocked the Senate from
extending unemployment benefits. Ac-
cording to figures recently released by
the Labor Department, the unemploy-
ment rate held steady at 5.6 percent be-
cause hundreds of thousands of people
stopped looking for work. They could
not find work. This has left too many
unemployed Americans without bene-
fits for months.

They call it an economic recovery. It
is a jobless economic recovery if it is
an economic recovery at all because
millions of Americans still cannot find
jobs. Our law gives them 26 weeks of
unemployment benefits, and up until
the last day of 2003, if you were still
looking for a job, our law would offer a
13-week extension. We tried to make a
13-week extension. Can we do it? No.
Do you know why? Because the Repub-
lican leadership will not even allow us
to vote on it. Are they afraid that
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maybe some of their own Members
might now be feeling more compassion
for these millions of Americans who
are out of work than they do for three
lifetime appointments?

Which priorities are they serving?
Apparently not most working Ameri-
cans. They would not even allow a vote
on the Cantwell amendment.

Then we tried to raise the minimum
wage. Why now? The last minimum
wage was signed into law by President
Clinton almost eight years ago. While
they are caterwauling about a $160,000
lifetime job for three nominees, do
they really believe that families could
meet their basic needs on a minimum
wage of just $5.15 an hour? The people
who are making $5.15 an hour are real
Americans, and the Republicans will
not even allow us to vote for the first
time in eight years to raise the min-
imum wage. The purchasing power of
today’s minimum wage is already
below that of the minimum wage be-
fore 1996. To save the same purchasing
power as it had in 1968, the minimum
wage would need to be $8. Even in
Vermont, where our state leaders have
helped working Vermonters earn wages
that are somewhat more livable, the
minimum wage is still worth less than
it was 3b years ago.

More people are out of work, under-
employed, and struggling to keep roofs
over their family’s heads and food on
the table than at any time since the
administration of Herbert Hoover.
Today there are more economic pres-
sures squeezing them, with health care
costs becoming unaffordable and gaso-
line prices reaching the highest level in
my age. Despite the millions of Amer-
ican families with children who would
directly benefit from a raise in the
Federal minimum wage, Senate Repub-
licans blocked a vote on the Boxer-
Kennedy amendment to the welfare bill
that would raise the minimum wage to
$7 an hour in three steps over a 2-year
period.

The Republican leadership is also
blocking the Senate from making sure
hard-working Americans are fairly
compensated for working overtime.
The Bush administration will soon be
releasing final regulations changing
the Federal rules on overtime pay.
They will cut eight million middle-
class Americans out of the ability to
earn overtime pay.

We give tens of thousands of dollars
in tax breaks to the people who go to
these large fundraisers, but we take
away overtime for eight million Ameri-
cans who are barely making it? In fact,
the regulations are so slanted against
American workers that they will in-
clude a list of cost-cutting suggestions
for big businesses to show them pre-
cisely how they can avoid paying over-
time compensation to workers not sin-
gled out in the rules.

Bipartisan majorities in both the
Senate and in the other body oppose
what the Bush administration wants to
do in taking away overtime pay from
eight million Americans, but this year
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the President threatened to veto the
Omnibus appropriations bill if it in-
cluded provisions to overturn the over-
time regulations. After all, too many
people who attend these large fund-
raisers have been told we will find a
way for them to take those eight mil-
lion workers off the overtime rolls.
And unfortunately the Republican
leadership in this and the other body
said, yes, Mr. President, if you want to
take those eight million off, we will go
along with you, we will take them off.

Of course, we want to have another
vote, a vote on the Harkin amendment,
to express our disapproval of the labor
regulations, either vote it up or down.
After all, the Republicans are in the
majority in this body. If they want to
approve of the move of the administra-
tion of President Bush to deny over-
time pay to eight million Americans,
then they can vote and say they agree
with it. We want a vote one way or the
other, but they will not allow the vote.
They are blocking that vote.

So I think we ought to talk about
real people, people who live from pay-
check to paycheck. We ought to talk
about the votes that are being blocked
to extend unemployment insurance,
the votes that are being blocked to
raise the minimum wage, the votes
that are being blocked that might
allow them to collect overtime pay for
overtime work. One can imagine in the
corporate boardroom they suddenly
say, wait a minute, we could just have
somebody work another 20 hours and
we do not have to pay any overtime, we
do not have to hire extra people, man,
this is wonderful for us. And they can
talk about it when they go out to the
golf club.

We ought to ask, where are the prior-
ities of the American people? Where
are the Democratic priorities in the
Senate? Where are the Republican pri-
orities in the Senate? Should our top
priority be right now to find good six-
figure jobs for a handful of the Presi-
dent’s most controversial activist judi-
cial nominees, or should we give our
time and attention to the millions of
Americans living paycheck to pay-
check who need help, the eight million
Americans who are suddenly going to
find they cannot earn overtime pay,
and millions of Americans who have
not had a raise in the minimum wage
for eight years?

I think the priorities of the Demo-
cratic Members of the Senate are the
people’s priorities. Unfortunately, the
priorities of my friends on the other
side seem to be the priorities of the
very privileged few.

I yield the floor, and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. GRASSLEY. Mr. President, we
all know we are likely to pass only a
few major tax bills this election year,
and we know one of the most impor-
tant tax bills is the jobs in manufac-
turing bill that comes up for a cloture
vote tomorrow. We know the only way
the JOBS in manufacturing bill can
pass is a ‘‘yes’ vote on the motion to
stop debate or, as we call it in the Sen-
ate, cloture. That vote will be tomor-
TOwW.

Once again, we must ask, will the
Democrats say no to cloture? Will they
say no to stopping debate? Will they
refuse to allow us to get to finality on
this very important bipartisan legisla-
tion that when it comes to a final vote
will overwhelmingly pass in the Sen-
ate? Will they go on record opposing
the provisions that are in this bill?
Democrats should not because this is a
bipartisan bill. This is a bill that every
Democrat member of the Senate Fi-
nance Committee voted yes on to re-
port it from committee.

Keep in mind that the jobs in manu-
facturing bill could be the last train
out of town this year. It has to get
done if we are going to end the sanc-
tions and tariffs that have been put on
U.S. exports to Europe as a result of
the United States not following our
own trade agreements.

Each time a Member votes against
stopping debate, it lessens the chance
that this bill is going to go forward. In
fact, it kills off many good measures in
the jobs in manufacturing bill. From
the very beginning, this bill was over-
whelmingly bipartisan. In fact, there
was a bipartisan agreement that we
need to pass this bill because there is a
bipartisan agreement of long standing
that the United States agrees to inter-
national trade agreements, and we
have an obligation to do our part and
live up to those agreements.

A “no” vote on this motion tomor-
row is an obstruction to the bipartisan-
ship that is expressed in the language
of this bill.

I would like to briefly go through
some of the measures that are in this
jobs in manufacturing bill. What I am
going to refer to is what a lot of Mem-
bers of both political parties have
asked for the consideration of by my
committee and for inclusion in the lan-
guage of this bill. I will go over what is
in this bill and sincerely ask why the
Democrat leadership is willing to tell
its members to kill the bill by voting
no to stopping debate.

This bill will end $4 billion a year of
sanctions against the United States
and our exports. As of March 1, those
sanctions are being imposed against
U.S. exports of grain, timber, paper,
and manufactured goods.

You will later hear my comments on
the products that are being hit right
now by sanctions. I think each Member
ought to know how this is affecting the
economy of their district.

First, manufacturing jobs are good
jobs in America. They pay 15 percent
above the national average. If jobs are
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related to exports, there is a tariff on
your exports in another country and we
aren’t competitive, those jobs aren’t
going to exist very long.

Think about what that would do in
Waterloo, IA, for one-fifth of the trac-
tors that come off the assembly line
being exported. We couldn’t afford to
lose one-fifth of the jobs at John Deere
in Waterloo, IA, because of these tar-
iffs.

We can end the sanctions that are in
this bill, but will the Democrats say no
to cloture so we don’t end sanctions?

This bill provides $75 billion of tax
relief to our U.S.-based manufacturing
sector to promote factory hiring here
in the United States. It is not going to
benefit corporations for that portion of
their manufacturing overseas.

Will the Democrats say no to $75 bil-
lion worth of help, and help create jobs
in factories in America, particularly
considering the fact that every day you
hear comments about outsourcing, and
they expect us to do something about
outsourcing? This bill will do some-
thing about outsourcing.

The jobs in manufacturing bill ex-
tends the research and development
tax credit through next year. This is a
domestic tax benefit that generates re-
search and development in the United
States. That translates into good high-
paying jobs for workers in the United
States—not overseas. The amendment
we had on research and development
passed overwhelmingly with a bipar-
tisan vote.

Why would Democrats say no to a bi-
partisan provision in this bill? Will
they? I hope not.

The jobs in manufacturing bill ex-
tends for 2 years many tax provisions
that expired either last year or are
going to expire this year. This would
include items such as a work oppor-
tunity tax credit and the welfare-to-
work tax credit and make the merger
of those credits permanent. Senator
BAYH and Senator SANTORUM asked for
these provisions, and we included
them. Will these Senators vote for clo-
ture? They should.

Senator BREAUX and Senator SNOWE
asked for a provision that allows naval
shipbuilders to use a method of ac-
counting which results in more favor-
able income tax credit treatment. We
included that provision in this bill for
Senator BREAUX and Senator SNOWE.
They each have reasons to vote for clo-
ture to get these amendments to the
President for his signature.

There are enhanced depreciation pro-
visions to help the ailing airline indus-
try. Senator LINCOLN, Senator BROWN-
BACK, and Senator ROBERTS asked for
these provisions. I hope they will vote
to stop debate tomorrow so we can get
to finality on this legislation.

There are what is referred to as new
homestead provisions. These were re-
quested by Senator DORGAN, Senator
BAuUcuUSs, Senator THOMAS, Senator
ENzI, and Senator CRAPO. I hope these
Senators will vote to stop debate so
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what they have asked me to do can get
to the President for his signature.

There are rural development provi-
sions to create businesses in counties
that are losing population. For exam-
ple, they provide incentives for start-
ing or expanding rural businesses in a
rural outmigration county when it hits
a certain percentage of outmigration.

At the request of Senator DORGAN, we
also included a new market tax credit
for high outmigration counties. These
credits help economic development in
rural counties that have lost over 10
percent of their population.

There is only one way this homestead
and the new market provisions can be-
come law; that is, to have the Senate
stop debate. That takes 60 votes.

For Senators we have tried to work
with to get their provisions included, if
they aren’t willing to help stop debate
and move this bill along, why would
they even ask me to include provisions
in the bill if they do not want this bill
to move along?

The jobs in manufacturing bill in-
cludes brownfields revitalization which
was requested by Senators LAUTEN-
BERG, DOLE, and INHOFE. The bill helps
tax-exempt investors that invest in the
cleanup and remediation of qualified
brownfields sites.

I hope those Senators who asked me
to include their provisions in my bill
will decide they should vote to stop de-
bate. Without getting over that hurdle,
you never get to final passage.

Senators BOB GRAHAM, BREAUX, and
HATCH asked us to include the mort-
gage bonds revenue measure. It would
repeal the current rule that doesn’t
allow revenue bond payments to be
used for issuing new mortgages.

There are 70 cosponsors of this bill.
The 70 Members who took time to
study this provision on mortgage rev-
enue bonds and signed it surely want
this bill to become law. Otherwise, why
would they put their signature on it?
That means that tomorrow those 70
Senators ought to be stopping debate
s0 we can move on to finality.

Another provision is allowing a de-
duction for private mortgage insur-
ance. This was asked for by Senator
LINCOLN and Senator SMITH. It benefits
people struggling to afford a home. I
hope no one votes against their idea.
Home ownership is the dream of all
Americans. It is the American dream.
This provision helps that along a little
bit.

Some might say we have the highest
percentage of home ownership this
country has ever seen at 68 percent.
Yes. But what about the other 32 per-
cent? This might help some of those
people who might not otherwise be able
to afford a home.

In most cases, you have to buy mort-
gage insurance. If you buy mortgage
insurance, it costs money for lower in-
come people who are on the edge of
owning a home or not owning a home.
This might just help them get their
loan through. But a vote against clo-
ture would be a vote against this de-
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duction that might bring the American
dream to a few more young people.

Our bill includes the tax credit for
employers for wages paid to reservists
who have been called to active duty.
Senator LANDRIEU and Senator ALLEN
asked for this provision. I hope we will
have their vote tomorrow, if they are
serious about helping our guardsmen
and reservists who have been called to
action because of the war on terrorism.
Otherwise, what is the point of asking
me to put this in the bill if they are
not helping us to move it to finality?

At the request of Senator SCHUMER
and Senator CLINTON, we have extended
and enhanced the Liberty Zone bonds
provided for the rebuilding of Lower
Manhattan. We also included $200 mil-
lion in new tax credits to be used for
rail infrastructure projects in the New
York Liberty Zone; again, responding
to the needs of the people in New York
because of what happened on Sep-
tember 11. These two Senators came to
me and asked for consideration of these
provisions in this bill, and in a bipar-
tisan way, we try to do things and we
have responded accordingly.

Are they serious about getting these
provisions into law for their New York
constituents? If so, then they ought to
vote for cloture and move this bill to
finality.

We even included the renewable com-
munities provisions requested by Sen-
ators CLINTON and SCHUMER.

Will the Senate Democratic leader-
ship ask their members to vote against
Liberty Zone funding for meeting the
needs of the people of New York by vot-
ing no on cloture? We should not deny
funding for the Liberty Zone just to
prove a political point on a proposed
labor regulation that may never be fi-
nalized in the first place. Even if it is
finalized, Congress can always overturn
it under the Congressional Review Act.

Hundreds of regulations are proposed
in Washington every week. Very few
make it to the finish line. So why is
the Democrat leadership holding up
funding for the Liberty Zone over a
proposed regulation? This is not re-
sponsible governance. This is not re-
sponsible opposition. There is a legit-
imacy in our form of government, one
party being in the opposition and the
other party being in the majority.
They play a very important role in
making people responsible. Do we hold
up every piece of legislation because it
is an election year and Members think
next year they might be in a majority,
so they can do what they want to do?

All of these requests that are made
to me, why not hold them up until next
year? Then I would not have to be con-
sidering them at this point. If they are
important, we ought to move this leg-
islation along. In other words, we
should have responsible opposition in
the process of everybody making their
points.

The Liberty Zone needs our help, and
we need to behave as adults and get
this bill completed.

In the jobs in manufacturing act we
increase small business industrial de-
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velopment bonds to spur economic de-
velopment in rural areas. This was re-
quested by Senator PRYOR and Senator
THOMAS. I hope they will vote for clo-
ture tomorrow.

We have bonds for rebuilding school
infrastructure. These were requested
by Senator CONRAD.

We have included tribal bonds in the
jobs in manufacturing bill, requested
by Senator CAMPBELL and Senator
JOHNSON. I am sure this is supported by
Senator DASCHLE, as well, because he
has a record of supporting Native
American projects. These bonds allow
the same rules that apply to tax-ex-
empt bonds for State and local govern-
ments to apply to Native American
tribes issuing tax-exempt bonds to fi-
nance facilities on their reservations.
That is just an explanation, not some-
thing new. In other words, if it is good
for one State and local government,
why shouldn’t it be good for the gov-
ernance of our tribes?

We have included tribal school bonds,
again, as requested by Senator JOHN-
SON and Senator CAMPBELL. Under cur-
rent law, there is no class of bonds des-
ignated for the purpose of encouraging
school construction on Indian reserva-
tions. This provision fills that void. We
have a tribal new markets tax credit
which was added at the request of Sen-
ator DASCHLE and Senator CAMPBELL.
This amendment adds $50 million a
year to economic development on res-
ervation land.

Will the Democrat leadership tell
Democrats to vote against closing de-
bate and kill these Native American
measures? Again, if they do not want
to get it done, why did they come to
me and ask for me to include these
things?

We have also included the Civil
Rights Tax Fairness Act. This is at the
request of Senator BINGAMAN and Sen-
ator COLLINS. This is very important.

We have Senator CONRAD and Senator
SANTORUM and Senator BUNNING asking
we add a change in section 815 of the
Tax Code. The provision suspends ap-
plicable rules imposing income tax on
certain distributions to shareholders
from the policyholder’s surplus ac-
count of a life insurance company. This
is included in the bill.

We have a special dividend allocation
rule that benefits farmers’ coopera-
tives. Senator LINCOLN and Senator
COLEMAN asked it be included.

We have other farm provisions that
give cattlemen tax-free treatment if
they replace livestock because of some-
thing beyond their own control, such
as drought, floods, or weather-related
conditions. Senator DASCHLE and Sen-
ator THOMAS asked for that.

At the request of Senator CANTWELL
and Senator THOMAS, we included a
provision that allows payments under
the National Health Service Corps loan
repayment program to be exempt from
tax. This is an important measure to
enhance the delivery of medical serv-
ices in rural America.

We included the passenger rail infra-
structure tax credits at the request of
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Senator CARPER. It provides $500 mil-
lion for intercity passenger rail capital
projects. We also included the short-
line credits requested by Senator
SMITH and Senator BROWNBACK.

At the request of Senator ROCKE-
FELLER and Senator HATCH, we added a
provision to allow taxpayers to apply
their bonus depreciation against the al-
ternative minimum tax credits. This
measure is very important to the steel
mills of West Virginia; hence, Senator
ROCKEFELLER.

A provision benefiting Oldsmobile
dealers was included at the request of
Senator BAUCUS and Senator BINGA-
MAN. The proposal provides tax-free
treatment for Oldsmobile dealers be-
cause their franchise is being termi-
nated.

How many times have we heard Mem-
bers talk about the need to make
broadband available in rural commu-
nities? We know it is essential to the
economic competitiveness of rural
America, particularly since we see so
many Asian companies, so far in ad-
vance of the United States in
broadband. To keep our economy com-
petitive, it ought to be here. But we
also know many Democratic Senators
support this. It is, likewise, in the bill.

Senator MURRAY and Senator SMITH
asked for the forest industry bond pro-
visions in this bill. That allows non-
profits to use tax-exempt bond financ-
ing to acquire forest land, to achieve
better balance between the goals of
conservationists and the timber indus-
try. Up to $1.5 billion in bonds may be
issued under this program. That, sir, is
a lot of conservation money.

At the request of Senator BOXER, we
have included a proposal that would
allow employers to take a 50-percent
tax credit against the FICA taxes for
wages paid to the first responders who
are called to active duty. We added a
second measure at Senator BOXER’s re-
quest. This proposal would allow farm-
ers and ranchers to take a 30-percent
credit for the installation of irrigation
equipment which reduces water use.
The credit would be limited to land
that has received drought assistance
during the past 3 years.

Anyone who votes against cloture is
voting to kill all the items I just listed.
Why would people come to me as chair-
man of the Senate Finance Committee
and ask me to include provisions in the
bill if they do not want to get this bill
to the President for signature? Tomor-
row, they have their chance.

We had debate extended on this bill 2
weeks ago, and we had a vote to stop
debate. Debate was not stopped. So to-
morrow we vote again. We have to get
over this hurdle to get all these provi-
sions that have been requested in this
bill and to get it to the President for
his signature.

I hope Members are sincere about all
this legislation that is introduced. I
hope Members are sincere in telling me
how important their amendments are
to this bill. I hope Members will show
that sincerity tomorrow when we have
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a chance to stop debate and complete
this bill.

All the beneficial provisions I have
just discussed are being held hostage
this minute because the Democratic
leadership is pushing for a vote on an
issue that is not even in this bill. The
vote is an attempt to embarrass the ad-
ministration in an election year about
a proposed labor regulation on over-
time. The Democrats said the regula-
tion was going final, and they had to
add it to the jobs in manufacturing
bill; otherwise, they would block this
bill. That was 2 weeks ago. The regula-
tion is still not final. And who knows,
the way bureaucracy moves, it may
never be final but continue to tilt at
windmills, and what will come.

But it seems to me that it is politics
all the time. It is politics from the
Democrat leadership, and it is ob-
structing an important piece of legisla-
tion. More importantly, right now, it is
obstructing legislation that most of
the members of the other party have
asked me to include in this bill. Now,
why do you ask me to include it in the
bill if you are not going to vote to get
the bill to the President? This sort of
obstructionism is inexcusable because
we have worked hard throughout this
process to make sure that everyone’s
concerns—both Republican and Demo-
crat—were incorporated into this bill.
Why? Because I know you do not get
anything done in this body that is not
bipartisan.

People who want to be partisan can
be partisan, but they are not going to
get done what they want done either.
So you bring the Senate to a standstill.
We have tried, in the spirit of biparti-
sanship, to respond. This legislation
and all these amendments included are
responding to that bipartisanship. You
see that effort in the amendments I
just listed.

But if it were not overtime, it would
be something else to obstruct this bill.
It could be the minimum wage; it could
be trade adjustment assistance for
services; it could be some kind of
health care issue—anything to block
the jobs in manufacturing bill at the
very same time people on the other
side of the aisle are complaining be-
cause we are not doing enough to stop
outsourcing. This bill will help do that.

It is all about the Democratic leader-
ship keeping the European Union sanc-
tions in place to drive down the econ-
omy, because if the economy is not
very good this fall, they think they
have a better chance of electing their
people. This is outrageous when you
consider the bipartisan history of this
jobs in manufacturing bill.

The JOBS bill is a completely bipar-
tisan bill. Construction of the bill
began when Senator BAUCUS was chair-
man of the Finance Committee in 2002.
Senator BAUCUS and I have always
worked with our Finance Committee
colleagues on the bipartisan develop-
ment of this Foreign Sales Corpora-
tion/Extraterritorial Income Act repeal
and also the international tax reform
provisions of this bill.
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Let me emphasize, there is not one
provision in this JOBS bill that was
not agreed to by both Republicans and
Democrats. I have already said, every
Democrat in the committee—all 10 of
them—voted for this bill to be reported
out of committee. We have acted in
good faith to produce a bill that pro-
tects American manufacturing jobs and
to make our companies globally com-
petitive—the same thing you hear Sen-
ator KERRY speaking about on the cam-
paign trail, about making our corpora-
tions competitive. In fact, he even has
a proposal that would reduce corporate
taxes the same way we do.

Let’s get on with the business at
hand and finish this bill; vote for clo-
ture tomorrow, stop debate, put this
bipartisan jobs in manufacturing bill
ahead of partisan politics. Then we can
show the people of this country that
the adults are in charge of the Senate,
and we can get the JOBS bill—creating
jobs in manufacturing—out of the Sen-
ate and eventually to the President.

I yield the floor.

The PRESIDING OFFICER (Mr.
CRAPO). The Senator from Mississippi.

Mr. LOTT. Mr. President, I appre-
ciate the chairman’s comments on the
need to move this legislation forward.

Mr. President, let me just inquire in
terms of parliamentary procedure, are
we open for general debate?

The PRESIDING OFFICER. We are
on the motion to proceed. There are no
limits on debate.

Mr. LOTT. Thank you, Mr. President.

I did come to the floor last week and
speak to the need to move this very
important jobs growth, FSC/ETI issue
and not have a filibuster and complete
our work. If we do not, we are going to
see that we are going to be hit by a
continuing increase in fines by the Eu-
ropean Union because we are not com-
plying with the World Trade Organiza-
tion ruling of over a year ago.

I also said we stand to benefit from
the tax proposals in this legislation,
and I urged that we complete this
work. In fact, I said we have no alter-
native but to complete this work. I am
glad the leadership is going to continue
to push this issue because we must get
it done.

I do want to say now that I under-
stand that perhaps a decision was made
to attach tax provisions from the En-
ergy bill to this bill, and I think that
was a mistake. I am going to have to
review what that means in terms of my
own vote. Instead of helping move this
legislation, and other legislation, it
may have complicated both of them.
But I hope we can find a way to get
this done.

Mr. President, the reason I came to
the floor this afternoon, though, was to
speak in support of S. 2207, the Preg-
nancy and Trauma Care Access Protec-
tion Act of 2004. We have a health care
crisis in America. Health care is be-
coming more and more difficult to ob-
tain, to afford, and to be assured that
it is the quality that you might need.
In rural States such as mine and Sen-
ator GRASSLEY’s State of Iowa, the
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issues of access and distance, or being
able to get trauma care or care from
obstetricians and gynecologists,
present real problems.

I also think we have to acknowledge
that the cost is becoming more and
more difficult and more and more pro-
hibitive. The cost of health care insur-
ance continues to go up. The cost of
medical liability insurance continues
to go up. When you talk to trauma
emergency care doctors, when you talk
to OB/GYNs, they are paying $85,000,
$100,000, $125,000 for medical liability
coverage. How much will it be? There
is no limit?

There is no question, in my mind,
many of these doctors are now prac-
ticing what we would describe as defen-
sive medicine. They are prescribing ad-
ditional procedures. They are taking
extra precautions to make sure they do
not get sued. That, by the way, con-
tinues to drive up the cost of health
care. So it has become a big problem in
this country.

Escalating jury awards and the high
cost of defending lawsuits, even the
frivolous ones, are increasing medical
liability premiums nationwide, and
they are having devastating effects on
the health care of millions of Ameri-
cans. Medical specialists, including
neurosurgeons, obstetricians, and
emergency physicians, are being forced
to cut services, retire early, or move
their practices to other States.

This past Saturday night, I was in
Augusta, GA, for an event for Congress-
man NORWOOD, a Congressman who has
been very much involved in patients’
rights and health care issues. I was in-
formed that one of the neurosurgeons
in Augusta recently moved from my
State of Mississippi. It is not an iso-
lated incident. It is a pattern. Augusta
has several neurosurgeons. Mississippi
has a declining number, even in places
where they are needed to provide trau-
ma care services in larger metropolitan
areas.

Nineteen States are in full-blown
medical liability crisis now, and 25
States are showing signs of crisis. Only
6 States are considered stable, each of
which has instituted reforms.

Ninety-eight percent of osteopathic
students acknowledged in a recent sur-
vey that medical liability issues will
influence their future career decisions.
Seventy-three percent say medical li-
ability issues will ‘‘significantly’ in-
fluence their decisions—in other words,
where they practice, whether they
practice, and what kind of medicine
they practice.

Medical liability costs the Federal
Government well over $50 billion per
year. The source of that information is
the Department of Health and Human
Services. I have heard the discussions
over the years: Well, you guys from
Mississippi, and other similar States,
have always talked about the States
should deal with these issues. This is a
States rights issue. It is a State prob-
lem.

Let me tell you what: When it costs
the Federal Treasury $50 billion, this is
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a national problem. This is not just a
problem in Mississippi, Alabama, Ar-
kansas, or Iowa; it is a nationwide
problem. Very few States—even those
that have passed medical liability re-
forms—have been able to stem this tide
of abuse and costs that are really caus-
ing difficulties in a number of States
and in the health care of this country.
So we have to do something.

Here we are in the Senate with this
crisis looming out there that affects
children, babies, mothers, elderly,
emergency care needs; all of them have
been held up while the Senate cannot
even proceed to debate the legislation.
That is what we have here, the motion
to proceed. That is indefensible. How
could we not at least take this issue up
and have a full discussion about its
dire consequences?

Let’s talk a little bit about what the
bill does. This is not something that
just popped out of a committee or
hasn’t been thought through clearly.
This issue has been pending for a long
time. Some of the legitimate concerns
have been addressed.

The bill provides reasonable guide-
lines to govern liability claims related
to the provision of obstetrical, gyneco-
logical, emergency and trauma care
goods and services. I want to empha-
size, this is a limited bill. This is not
all medical professions. This is tar-
geted to those people who treat us
when we are in the greatest need of
health care, when we are going into an
emergency room or a trauma facility
as a result of an automobile accident,
or doctors who deliver and look after
our children and the mothers of those
children. Can we not at least provide
some medical liability reform and pro-
tection there so we can keep these doc-
tors in the practice?

More and more in my State and all
across the country doctors who have in
the past practiced obstetrical and gyn-
ecological work are dropping the obste-
trician part because they are being
sued. The insurance is becoming pro-
hibitively expensive in terms of the
cost it is putting on these doctors.

The bill sets a statute of limitation
of 3 years after the date of manifesta-
tion of an injury or 1 year after the
claimant discovers or should have dis-
covered the injury. That is reasonable.
You can’t say 5 years later: I had a
problem back there. It says you have
to exercise your right within 3 years or
1 year after you discovered it.

It allows recovery of unlimited eco-
nomic damages, but it limits non-
economic pain and suffering damages
to $250,000. This is obviously a place
where some restraint needs to be em-
ployed. This is where certain juries in
certain counties in certain States,
mine included, have been rendering
multimillion dollar decisions for pain
and suffering. I think some reasonable
limits there clearly would be appro-
priate.

This bill allows the court to restrict
the payment of attorney contingency
fees by applying a percentage scale
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based on the amount of the judgment.
These lawsuits should not be about at-
torneys’ fees. The lawsuits should be
about medical costs and medical liabil-
ity. What is a reasonable recovery
when you do in fact have some legiti-
mate claims?

Don’t get me wrong. I do think in the
American system of jurisprudence, you
have a right to take your grievance to
court. I would defend that. I am an at-
torney. But I do think the system is
being abused, and it has become more
about attorneys’ fees than it has the
injuries that were incurred.

The bill sets out qualifications for
expert witnesses. Again, that is an area
where there have been some abuses I
am personally familiar with. It permits
courts to reduce damages received by
the amount of collateral source bene-
fits to which a claimant is entitled; in
other words, money paid by another
entity such as a health insurance pro-
vider.

It authorizes the award of punitive
damages only where a high standard is
met of clear and convincing evidence
that a defendant acted with malicious
intent to injure or deliberately failed
to prevent injury that was certain to
occur.

This is very good legislation. It is
targeted. It is limited in the impact it
would have on restricting the coverage,
but also it is limited to these par-
ticular areas of specialty I have noted.

Let me go to my own State of Mis-
sissippi, since our State is really being
adversely affected by these medical li-
ability cases. It is one of those States
which has been described as a judicial
hellhole. I don’t like to hear that.
When various entities identify my
State in that sort of way, I resent it.
Even if they are right, I don’t like to
hear it. But there is no question we
have had lots of problems in my State
of Mississippi. We have had a tremen-
dous explosion of lawsuits in this
health care area, very large verdicts.
Physicians who are practicing in Lou-
isiana, Mississippi, Texas, and West
Virginia can clearly demonstrate how
medical lawsuits have hurt our health
care system. The doctors will tell you
about that.

A recent survey that was done by the
American Tort Reform Association, in
cooperation with other groups such as
the Mississippi State Medical Associa-
tion, points out 84 percent of the physi-
cians surveyed report they are very
concerned about the effect of medical
litigation on the practice of medicine.
Eighty-one percent report they have
changed the way they practice medi-
cine because of litigation concerns.
That means more cost. That is what I
was referring to at the beginning. They
have been requiring and prescribing
more and more procedures to protect
themselves against these lawsuits. And
by the way, in many instances, the pro-
cedures are not necessary and not re-
quired medically. They are required to
defend yourself against a frivolous law-
suit.
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Eighty-six percent of the physicians
believe states with a liability crisis
like Mississippi increase medical mal-
practice insurance costs. And the list
goes on. There is no question it is cre-
ating a real problem.

Again, specifics: Half of my State’s 82
counties now have fewer physicians to
treat patients than were available in
2001. Mississippi has fewer physicians
per capita than 48 other States. So
when we lose a physician, it really
hurts because we already are in dire
straits. In 16 Mississippi counties, the
numbers of physicians remained un-
changed from 2000 to 2002, but the popu-
lation in those counties increased dur-
ing the same period. The population
growth in 62 percent of Mississippi
counties outpaced a stagnant or de-
creasing base of physicians to treat
those patients. The source of this infor-
mation is the Mississippi State Medical
Association.

Approximately 100 doctors have left
or plan to leave the State of Mis-
sissippi. The source of that information
is a Time magazine article of June 9,
2003.

Mississippi had a net loss of 73 physi-
cians in 2002. The number of physicians
licensed in the State in 2001 was 5,710.
But in 2002, this number had dropped to
5,637. Since the population is increas-
ing, since we have certain areas of the
State that have experienced tremen-
dous growth, you would think we would
be increasing the number of physicians
per capita. The numbers are going in
the wrong direction.

I ask unanimous consent that other
statistics I have about what is hap-
pening in my own State be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

This net loss of 73 physicians is all the
more disturbing because the total number of
physicians licensed in 2002 actually includes
414 newly licensed doctors—meaning that
there were approximately 500 doctors prac-
ticing in the state in 2001 who were not prac-
ticing in the state by 2002. The source of my
information is a Mississippi State Medical
Association news release of August 14, 2002.

Furthermore, another disturbing trend is
the decrease in the number of medical 1i-
censes that are being issued each year. In
2000, the medical board issued 470 new li-
censes; in 2001 the number was 456; and in
2002 the number was 414. The number of new
licenses dropped steadily by 39 percent from
1997-2002. The source of my information is a
Mississippi State Medical Association news
release of August 14, 2002.

Mississippi can’t afford to lose doctors
when the state’s population increased by
271,442—or 10.5 percent—between 1990 and
2000. The State population of 2,573,216 in 1990
grew to 2,844,658 in 2000. The source of this
information is the U.S. Census Bureau.

Only two neurosurgeons remain in practice
on the Mississippi Gulf Coast, and general
surgeons are in short supply because of the
state’s medical liability crisis. “Everybody
is reduced to the same low level of trauma
care that we had 20 years ago,” said Steve
Delahousey, vice president of operations at
American Medical Response ambulance serv-
ice. My source is the Biloxi Sun Herald, Jan.
29, 2003.
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Increasing costs of medical liability insur-
ance has reduced the number of neuro-
surgeons in the State by one-third, creating
holes in the State’s trauma system. My
source is the Greenwood Commonwealth,
April 25, 2003.

One major medical liability insurer, St.
Paul Cos., has withdrawn from the Mis-
sissippi market, forcing as many as 1,000
physicians to find other insurers. My source
is the New Orleans Times Picayune, Feb-
ruary 2, 2003.

In Cleveland, MS, three of the town’s six
OB-GYNs have stopped delivering babies.
Yazoo City’s 14,5600 residents have no OB-
GYNs. According to the Mississippi State
Medical Association, insurance rates for OB-
GYNs have increased from 20-400 percent in
the previous year. My source is the Mis-
sissippi State Medical Society.

Loss of doctors at Gulfport-Memorial: As
of summer 2003, Gulfport-Memorial had 24
hour neurosurgery coverage, and now they
have no neurosurgery coverage at all; had 6
neurologists, and now have 1; had 6
orthopaedic surgeons, and now have 3; had 3
vascular surgeons, and now have 2; had 9 OB-
GYNs, but 2 retired due to malpractice insur-
ance crisis, and now have 7. The source of my
information is Dr. Arthur Matthews.

“Nursing homes in Mississippi have been
faced with increases in total premiums as
great as 900 percent in the past two years.
Since Medicare and Medicaid pay most of the
costs of nursing home care, these increased
costs are borne by taxpayers, and consumer
resources that could otherwise be used to ex-
pand health (or other) programs.” The
source of this information is a HHS medical
litigation report, March 3, 2003.

Mr. LOTT. I want to make this point.
We used to have several, then we had
three, now we have one insurance com-
pany that is providing medical liability
insurance in my State of Mississippi.
This is a problem that is of great con-
cern to leaders in the State of both
parties, in the medical profession, in
the business world, and those of us who
are trying desperately to advance the
State economically and have had some
success bringing major industries into
the State. While a major industry may
want to know, do you have a good
interstate system, do you have inter-
national airports, good schools, can
you provide affordable housing, they
don’t always immediately ask about
the accessibility of hospitals and do
you have the doctors who are needed,
but that is a question that eventually
they come to. It is one that will affect
us in the future if we don’t do some-
thing about it.

Let me tell you what it means when
you don’t have the doctors you need. I
want to give some specific examples.

Tony Dyess of Vicksburg, MS, re-
ceived serious head injuries in a car ac-
cident on July 5, 2002. Since a spe-
cialist in brain injuries, or neuro-
surgery services, was not available in
Gulfport, MS, he had to be airlifted to
another hospital which led to Tony
having permanent brain damage and no
longer having the ability to care for
himself or to have a job. The source of
that is the American Medical News,
May 26, 2003.

Fortunately for Elmoe Kee III of
Woodville, the withdrawal of insurance
coverage by St. Paul malpractice in-
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surance provider from the State of Mis-
sissippi did not occur before he was at-
tacked by a bank robber in a small
rural county at Wilkinson County Sav-
ings Bank where he served as presi-
dent. He would have most certainly
died if he had not been able to get doc-
tors to treat him almost immediately
at Catchings Clinic in Woodville, MS.
With the withdrawal of St. Paul as a
malpractice provider, seven of the
eight doctors in the area, including
those at Catchings Clinic, Field Clinic
in Centreville, and Gloster Clinic were
left without a malpractice insurance
provider beginning on June 30, 2002.
The source of this information is the
Jackson Clarion-Ledger of June 27,
2002.

On April 18, 2003, John Fair Lucas IV
of Greenwood received a severe head
injury due to a one-person car acci-
dent. Since the Delta Regional Medical
Center no longer has around-the-clock
neurosurgery services because of the
impact of the medical malpractice in-
surance crisis and the loss of that cov-
erage, John had to be airlifted to Jack-
son, losing valuable time because the
distance from that area of Greenwood,
MS, down to Jackson is about a 2-hour
drive, or certainly a 30-minute heli-
copter ride, and he lost valuable time
for the surgical procedure needed to re-
duce pressure on the brain. Sadly, John
passed away on May 28, 2003. The
source for that is the Greenwood Com-
monwealth newspaper, April 25, 2003.

““Jill Mahaffey says she got lucky.
She and her husband are here, they live
in the Delta, too. She got lucky. She
heard she’s pregnant. She’s getting
there, getting ready. She goes to the
doctor, he says, I've got to leave—OB/
GYN getting ready to leave because of
lawsuits, because of the threats. Be-
cause even if you’re a doctor who prac-
tices good medicine, you’re going to
get sued in this State and in other
States. Believe this or not, fortunately,
she was getting toxic and the doc in-
duced labor before he quit his practice.
She says she was lucky. And she was.”
This is a quote from President Bush’s
address to Madison High School in
Madison, MS August 7, 2002.

Amber Peterson’s obstetrician in
Cleveland, Mississippi stopped prac-
ticing 3 weeks before her due date, and
she had to drive out of State, over a
hundred miles, to Memphis, Tennessee,
to get the care she needed. The source
of this information is the U.S. Depart-
ment of Health and Human Services,
from a report dated July 24, 2002.

Marine Hawkins, 20, of Boyle, Mis-
sissippi, was shocked to hear from her
obstetrician that he was closing his
practice—just 2 weeks before her due
date of July 21. The nearest doctor is 30
minutes away. She doesn’t have a car
and will have to rely on relatives to get
there. ‘“This isn’t what I needed now,”’
she said. The source of this informa-
tion is the Houston Chronicle, July 20,
2002.

In February 2003, Sharkey-Issaquena
Community Hospital in Rolling Fork,



April 6, 2004

MS saw its insurance premiums rise
from $163,000 to $223,000. Because of this
rise, the hospital was forced to close its
doors for 3 weeks while the hospital
looked for an alternative insurance
policy after being discontinued by its
previous insurer. During these 3 weeks,
Sharkey-Issaquena had to contract
paramedics to treat patients while
they were being transported by ambu-
lance to the closest hospital. The
source of this information is the Amer-
ican Medical News May 26, 2003.

In 2002, 10 physicians left Greenwood
Leflore Hospital because of the State’s
problems with medical liability insur-
ance. Also during 2002, the hospital’s li-
ability insurance premium increased
from $150,000 per year to $1.3 million.
The source of this information is The
Greenwood Commonwealth, June 26,
2003.

On Sept. 30, 2002, officials at Forest
General Hospital announced they are
eliminating nearly 300 positions—200 of
which were already vacant—to save an
estimated $7.6 million in the new fiscal
budget. Citing causative factors that
prompted the cuts, hospital president
Bill Oliver stated that Forrest General
was hit last year with a dramatic in-
crease—about $4 million—in medical
malpractice insurance. The source of
this information is the Hattiesburg
American Oct. 2, 2002.

Mr. President, let me talk a little
about exactly what is happening with
the doctors in my State.

In February 2003, 14 doctors in the
Oxford area in various medical fields
were left without malpractice insur-
ance and were forced to close their
doors because their insurer, Doctors In-
surance Reciprocal, went into receiver-
ship on February 13. Doctors are slow-
ly, surely leaving the area to go to big-
ger areas, or even to other States.

I was in my hometown area,
Pascagoula and Moss Point, MS, on the
Gulf Coast, and met a new impressive
doctor in the community. He was also
involved in the trauma unit because he
was an orthopedic surgeon. He moved
to Mississippi from the State of Mis-
souri. He is an African-American doc-
tor. He was doing a great job. He told
me because of the insurance coverage
situation, even though his family
wanted to stay on the Mississippi Gulf
Coast, it looked as if they might have
to return to Missouri. Other doctors
have been either leaving the State or
getting out of the practice of obstet-
rics.

In the case of Dr. Don Gaddy, as well
as four other obstetricians and three
nurse-midwives, they filed notice to
take a 1-year leave of absence from Me-
morial Hospital at Gulfport, MS, be-
cause of extreme increases in medical
malpractice insurance coverage. The
source of this information is the Biloxi
Sun-Herald, April 18, 2003.

Dr. Gregory Patton, an OB-GYN with
the Oxford Obstetrics and Gynecology
Associates PA in Oxford MS, reports
that his malpractice insurance pre-
miums have gone up 60 percent—with
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each doctor paying $67,000. The source
of this information is The Daily Mis-
sissippian June 10, 2003.

Drs. Blackwood and Baugh’s tem-
porary departure left no OBs in Cleve-
land for about 10 days. Only one family
physician continues to deliver babies
at the local hospital. But the mal-
practice insurance providers that are
protecting them are only ‘‘Band-Aid in-
surance.” The source of this informa-
tion is American Medical News Sept. 9,
2002.

Dr. Kurt Kooyer left the small town
of Rolling Fork after getting fed up
with lawyers filing suit against him
without even the patients’ knowledge
that they were filing suit against their
physician. Dr. Kooyer was the only pe-
diatrician among three physicians in
town who lowered the infant mortality
rate from an average of 10 deaths per
1,000 live births to 3.34 deaths per 1,000.
Dr. Kooyer now lives in North Dakota.
The source of this information is The
Clarion-Ledger Aug. 23, 2002.

“Dr. Frothingham, you talk about a
man with heart. You think Kooyer has
a heart? Wait until you hear
Frothingham. He’s a great Mississip-
pian; grew up here; thought he might
try to live in South Carolina, realized
what he was missing, came back to
Mississippi. He’s a neurosurgeon. He
talked with deep compassion about a
man who suffered a trauma, a fellow he
was with—Johnny was with us today.
He’s a guy who understands that prac-
ticing medicine is more than just tech-
nology. It’s concern and care. They’re
running him out of business. There’s
too many frivolous lawsuits. And that
hurts the state and it hurts the coun-
try. It hurts the people.’”” This quote is
from President Bush’s address to Madi-
son High School in Madison, MS, Au-
gust 7, 2002.

On July 15, 2003, Drs. Derveloy and
Gilmore, the only two heart surgeons
in Oxford, are closing their practice.
They contribute their relocation to a
shortage of key elements: facilities,
cardiologists, affordable medical mal-
practice insurance and regional refer-
rals. Dr. Derverloy is joining an exist-
ing group off heart surgeons who are
practicing in Tupelo, and Dr. Gilmore
recently accepted an offer to set up a
heart surgery program in Decatur, Ala.
The source of this information is The
Oxford Eagle June 8, 2003.

Also in Oxford, the two cardiologists
with the Oxford Heart Clinic, Dr. Nel-
son Little and Dr. Timothy Wright, are
merging their practices with a Tupelo
office, but will keep their local office
open, which followed the loss of Ox-
ford’s only two heart surgeons, Drs.
Derveloy and Gilmore. The source of
my information is The Oxford Eagle,
June 8, 2003.

Five doctors at the Family Practice/
After Hours Clinic on U.S. 98 West have
posted a sign on their doors informing
patients that no appointments are
being scheduled for 2003. The physi-
cians are also filling out applications
for licensing in Alabama and Lou-
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isiana. The doctors explain the possible
departure from Mississippi by the clin-
ic’s malpractice insurer informing
them recently that their premiums will
increase 45 percent on Jan. 1, 2003. The
source of my information is the Hat-
tiesburg American, Oct. 2, 2003.

OB/GYN Mark Blackwood of Cleve-
land has seen his practice load nearly
double since three physicians quit de-
livering babies in the area. His insur-
ance lapsed in July, forcing him to
close his clinic for ten days leaving
dozens of patients without a physician
to deliver their babies. He and his part-
ner have seen an increase in the num-
ber of suits filed against them since the
new legislation passed. The source of
this information is the Mississippi
State Medical Association Dec. 1, 2002.

Radiologist Ken Duff was able to get
coverage less than twenty-four hours
before his old policy expired. He and
his eleven partners cover two hospitals
in Hattiesburg, facilities ion Columbia,
Collins and Tylertown, as well as two
large outpatient facilities. Without di-
agnostic radiology services patients
have to wait longer to get test results,
and other physicians will have to find
new specialists to consult. The group
desperately needs new recruits to cover
demand. The source of this information
is the Mississippi State Medical Asso-
ciation, Dec. 1, 2002.

General Surgeon Brian Anthony of
Bay St. Louis practices more defensive
medicine and no longer does vascular
work. He plans to retire 10 years early
because of the litigious environment.
He says other physicians often consult
him in order to document their cases
and to reduce their exposure. He and
the remaining surgeon in the area are
considering whether they will continue
to provide trauma services. The source
of this information is the Mississippi
State Medical Association Dec. 1, 2002.

Neurosurgeon Terry Smith has not
had a vacation in five years because
there is not enough neurosurgery cov-
erage to take care of his patients. He is
one of only three neurosurgeons cov-
ering trauma cases for seven hospitals
on the Gulf Coast. When he lost his in-
surance in August 2002 he had to go on
staff with a hospital in order to con-
tinue to practice in the area. The
source of this information is the Mis-
sissippi State Medical Association,
Dec. 1, 2002.

Otolaryngologist Gene Hesdorffer of
Hinds County had to close his practice
on December 31 and was forced into
full-retirement because he could no
longer afford insurance. His insurance
carrier informed him they were dou-
bling his rates despite the fact that he
has never been sued. The source of this
information is the Mississippi State
Medical Association, Dec. 1, 2002.

OB/GYN Al Diaz of Ocean Springs has
insurance until December 2002. He has
lived on the Coast for 20 years but is
now looking at practice in Mobile, Ala-
bama, and Slidell, Louisiana. Both his
son and daughter-in-law are training in
Louisiana but will not return to prac-
tice in Mississippi. The entire group of
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four OB/GYNs just renovated their
clinic in Ocean Springs and opened an
office in Biloxi when they were told
their insurance carrier would no longer
be doing business in the State. The
source of this information is the Mis-
sissippi State Medical Association,
Dec. 1, 2002.

Surgeon Cecil Johnson of Lauderdale
County plans to retire soon. Until then
he will continue to order more tests, x-
rays and consultations in order to back
up diagnoses. He also plans to drop vas-
cular surgery in hopes that he will be
able to find more affordable insurance.
The source of this information is the
Mississippi State Medical Association,
Dec. 1, 2002.

Internist Bob Lewis of Wilkinson
County spent a week treating patients
at the local emergency room while his
clinic was closed. The group could not
find coverage and the only quote they
could get was $355,000. The four-man
group paid $67,000 last year. Family
Practice physician Jennings Owens and
his group serve nearly 40,000 patients.
He is upset that the hospital had to
hire physicians in order to insure
them. The source of this information is
the Mississippi State Medical Associa-
tion, Dec. 1, 2002.

ER physician Bob Corken had to find
insurance from Lloyd’s of London for
this ER group which services a hospital
in Washington County and three others
in the Delta and Central Mississippi.
Corken found insurance at the eleventh
hour in order to avoid work stoppages
and temporary closure of at least one
emergency room. The source of this in-
formation is the Mississippi State Med-
ical Association, Dec. 1, 2002.

Orthopaedic Surgeon Alan Swayze,
MD of McComb took on more patients
last year than ever before—partly be-
cause there are few orthopaedic sur-
geons in the area. Now he is leaving
Mississippi and opening a practice in
Georgia because his liability insurance
to practice in Mississippi skyrocketed
to $125,000 per year. His premium in
Georgia will be $14,000 annually. The
hospital administrator in McComb said
the prospects of recruiting replacement
physicians to McComb is ‘‘bleak.” The
source of this information is the Enter-
prise Journal, June 12, 2003.

In April 2002, State Commissioner
George Dale said, “‘It’s just a matter of
time until insurance companies will
say they’re not going to cover medical
providers in Mississippi.” That time
has arrived. Dozens of insurers have ei-
ther discontinued writing medical mal-
practice in Mississippi or raised their
premiums to such a level that doc-
tors—like those at the Family Prac-
tice/After Hour Clinic—are being forced
to consider relocating out of state. Ac-
cording to a survey conducted recently
by the Rating Division at the Mis-
sissippi Insurance Department, 36 com-
panies offered medical malpractice in-
surance in all categories in 2000. As of
Sept. 10, there are only two licensed
regulated, companies still providing
medical malpractice insurance to phy-
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sicians and surgeons in Mississippi.
The main reason insurance companies
give for hiking premiums and/or leav-
ing the state is their concern about
Mississippi’s civil justice system,
which has generated over 100 verdicts
of $1 million in the last 6 years. The
source of this information is the Hat-
tiesburg American, Oct. 2, 2002.

Fifteen medical malpractice insurers
have withdrawn from offering coverage
in Mississippi in the past five years.
The source of this information is an
HHS medical litigation report, March
3, 2003.

“We’ve had trouble recruiting and
had physicians say they are not inter-
ested in coming to Mississippi because
of the malpractice insurance rates,”
according to Dean Griffin, executive of-
ficer of Baptist Memorial-Golden Tri-
angle Hospital. The source of this in-
formation is The Associated Press,
March 20, 2003.

A poster on the large wooden doors
leading into Delta OB/GYN explains it
all: “It is with much regret that we
must inform you that our office will be
closed effective 7/14/02 until further no-
tice. Due to the current malpractice
crisis in the State of Mississippi, our li-
ability insurance has been canceled.”
The source of this information is the
American Medical News, Sept. 9, 2002.

Mr. President, I ask unanimous con-
sent that the entire list of physicians
who are no longer delivering babies in
Mississippi be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

PHYSICIANS NO LONGER DELIVERING BABIES

WITHIN MISSISSIPPI

Total: 54.

ADAMS COUNTY (3):

Ob-Gyn T.L Purvis of Natchez.

Family Practice physician
Leurinda of Natchez.

Family Practice physician Jody Nance of
Natchez.

Dr. Ana

ALCORN COUNTY (1):

Family Physician Dr. Erica Noyes of Cor-
inth.
AMITE COUNTY (1):
Family Practice physician
Ahmed of Liberty.
ATTALA COUNTY (4):
Family Practice physician Tim Alford of
Kosciusko.
Family Practice
Thaggard of Kosciusko.
Family Practice physician Richard Carter
of Kosciusko.

Family Practice
Hartness of Kosciusko.
BOLIVAR COUNTY (3):

Family Practice physician Don Blackwood
of Cleveland.

Family Practice physician Bill McArthur
of Cleveland.

Family Practice physician Scott Nelson of
Cleveland.

Mutahhar

physician Anson

physician Stanley

COAHOMA COUNTY (1):
Ob-Gyn Dr. Joseph O. Sims of Clarksdale.
COPIAH COUNTY (1):
Family Practice physician Fred McDonnell
of Hazlehurst.

COVINGTON COUNTY (2):

Family Practice physician Word Johnston
of Mt. Olive.
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Family Practice physician David Wheeler
of Mt. Olive.

DESOTO COUNTY (1):

Family Practice physician Dr.
Patel of Coldwater.

FORREST COUNTY (1):

Ob-Gyn Hilda McGee of Hattiesburg.
FRANKLIN COUNTY (1):

Family Practice physician Bo Gabbert.
GRENADA COUNTY (1)

Ob-Gyn Sidney Bondurant of Grenada.
HARRISON COUNTY (3):

Family Practice physician Karen Mullen of
Biloxi.

Ob-Gyn Maria Moman of Gulfport.

Ob-Gyn Oney Raines of Gulport.

HINDS COUNTY (3):

Family Practice physician Charles Guess
of Jackson.

Family Practice physician Wayne Johnson.

Ob-Gyn Beverly McMillan of Jackson.

HOLMES COUNTY (1):

Family Practice physician Charles Camp-
bell.

Pravin

JACKSON COUNTY (2):

Ob-Gyn Tom Singley of Pascagoula.
Ob-Gyn Jack Hoover of Pascagoula.

JEFFERSON COUNTY (1):

Family Practice physician Shanti Pansey
of Fayette.
LAMAR COUNTY (1):
Family Practice physician
Harless.

Stephen

LEAKE COUNTY (1):

Family Practice physician David Moody of
Carthage.

LEE COUNTY (1):
Ob-Gyn Jack Kahlstorf of Tupelo.
LEFLORE COUNTY (3):

Ob-Gyn S. R. Evans of Greenwood.
Ob-Gyn Ed Meeks of Greenwood.
Ob-Gyn Terry McMillin of Greenwood.

OKTIBBEHA COUNTY (2):
Family Practice physician L. H. Brandon
of Starkville.
Family Practice physician John Hollister.
PANOLA COUNTY (1):
Ob-Gyn Purnima Purohit.
PEARL RIVER COUNTY (2):

Ob-Gyn Anthony Grieco of Picayune.
Ob-Gyn James Blount of Picayune.

RANKIN COUNTY (1):

Family Practice physician John Boone of
Brandon.

SIMPSON COUNTY (2):

Family Physician Dr. Sherry Meadows of
Mendenhall.

Family Physician Dr. Terry Meadows of
Mendenhall.

SUNFLOWER COUNTY (1):

Family Practice physician W. L. Prichard
of Indianola.

WARREN COUNTY (2):

Family Practice physician John Ford.
Family Practice physician Lamar
McMillim.

WASHINGTON COUNTY (3):

Ob-Gyn Dr. Elmertha Burton of Greenville.

Family Practice physician James Adams.

Family Practice physician Hernando
Payne.

WILKINSON COUNTY (1):

Family Practice physician James Leake of
Centreville.

WINSTON COUNTY (2):
Ob-Gyn Glen Peters of Louisville.
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Family Physician Dr. DeWitt Crawford of
Louisville.

Mr. LOTT. Mr. President, this is not
a short list. This is a lengthy list, with
probably as many as 40 counties listed.
In Adams County, they lost three phy-
sicians who had been delivering babies.
Attala County, in the center of the
State, lost four family practice physi-
cians who had been doing deliveries;
they got out of the practice. In Har-
rison County, one of our more metro-
politan areas on the Gulf Coast, three
doctors got out of delivering babies.
The list goes on and on.

Pretty soon it is going to be hard to
have a baby delivered in my State.
That causes me a great deal of concern.

Mr. President, I hope we can get the
votes tomorrow to proceed on this
issue and have a full debate and a vote.
This is not some massive tort reform,
although I think we need it. I hope we
will later visit the issue of class action
reform.

This is very targeted legislation that
will address a serious problem in many
States—the majority of States across
this country, where we are losing the
services of these physicians in these
critical areas. I would hate to have to
explain to my State how I would not
even vote to proceed, let alone not vote
to have some limits on medical liabil-
ity for doctors who deliver babies and
treat their mothers and who care for us
when we have accidents and go to the
emergency room.

I think this is very carefully drafted
legislation, very thoughtful. I certainly
hope the Senate will see fit to proceed
to a full debate and vote on this crit-
ical legislation.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Kentucky is recognized.

PENSION FUNDING EQUITY ACT

Mr. McCONNELL. Mr. President, I
want to briefly address a conference re-
port that we will hopefully be voting
on in the Senate this week; that is, the
conference report called the Pension
Funding Equity Act.

The House of Representatives passed
this bill overwhelmingly last week.
This is a bill that addresses the urgent
need to establish an appropriate inter-
est rate for determining pension plan
liabilities. The conference agreement
provides for a temporary replacement
only for the 30-year Treasury bond in
determining the pension plan’s liabil-
ities.

The Government stopped issuing this
bond in 2001, and continuing to use this
outdated interest rate would require
companies to make unnecessarily large
contributions to the pension plans.

If this change is not made, the ad-
ministration estimates it will cost
American companies $80 billion over
the next 2 years. This is $80 billion over
the next 2 years, not the standard 10
years by which we usually measure leg-
islation.

This is $80 billion that companies
could put to better use creating jobs,
purchasing equipment, providing raises
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to workers, or pursuing any number of
worthwhile business activities.

This is legislation that cannot wait.
It needs to be passed this week. A pre-
vious temporary replacement rate ex-
pired January 1 of this year, 2004. Un-
less the Senate acts prior to the recess,
by the end of this week, companies will
be required to make the first of their
inflated contributions based on the
flawed interest rate on April 15, while
we are not here. So this is it; the last
opportunity to address this great in-
equity is this week. Again, these are
funds that companies could otherwise
use to create jobs, invest in new equip-
ment, and provide raises to workers.

I believe I am safe in saying that
every Member of the body has heard
from his or her constituents about the
need to solve this problem before April
15. The House recognized the urgency
of this matter and passed this con-
ference agreement on a bipartisan vote
of 336 to 69 last Friday. That was an
overwhelming bipartisan recognition
that this conference report needs to be-
come law and needs to become law
now. It is critically important that the
Senate do the same and send this to
the President for his signature before
April 15.

We spend a lot of time talking about
jobs and job security on the Senate
floor, and we should be talking about
jobs and job security. This pensions
conference report is an opportunity to
stop talking and start acting. We ought
to seize this opportunity and pass this
very much needed legislation this
week.

I yield the floor.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. FRIST. Mr. President, I ask
unanimous consent to speak as in
morning business for up to 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UNIVERSITY OF TENNESSEE LADY VOLS

Mr. FRIST. Mr. President, I see my
colleague from Tennessee in the Cham-
ber. I know shortly he will be address-
ing the issue under consideration, that
of medical liability. In seeing him, I
did want to, for a couple of minutes,
talk about a very important event that
will occur later this evening.

The State of Tennessee, which both
he and I represent, is once again at the
height of March Madness. Congratula-
tions to the University of Tennessee
Lady Vols, who will play for their sev-
enth NCAA title tonight against a fa-
miliar foe, the University of Con-
necticut Huskies.

Coach Pat Summitt has maintained a
championship basketball program at
the University of Tennessee for three
decades. This upcoming matchup, to be
played in a few hours, will be the Ten-
nessee native’s 102nd NCAA tour-
nament game. Coach Pat Summitt has
led the team to an overall record of 851
wins and 166 losses in 30 seasons.

Under the watchful eye of the
winningest coach in women’s basket-
ball history, the Lady Vols have ad-
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vanced to the NCAA Sweet 16 and the
Elite Eight in 19 of the last 23 years.
Tennessee is making its third straight
Final Four appearance, setting a new
NCAA record with 15 such appearances.
The win over Stanford in the 2004 Mid-
west Regional final gave the Lady Vols
their 14th 30-win season in Coach Pat
Summitt’s 30-year career at Tennessee.

This is an especially big game for the
Lady Vols seniors. During their 4-year
stint at Tennessee, they have yet to
clinch a national championship. They
did garner a No. 1 seed for a nation
leading 16th time in 2004.

It is the seniors’ outstanding play
that has blazed the trail to the 2004
NCAA championship game. Senior
Tasha Butts scored the winning basket
at the buzzer in both games of the Mid-
west regional. Senior LaToya Davis
scored with 1.6 seconds left in Sunday
night’s Final 4 matchup to keep Ten-
nessee’s national championship hopes
alive.

Butts, Davis, and fellow senior Ash-
ley Robinson accounted for one-third of
the team’s total production in the 2004
NCAA Tournament. They have attrib-
uted 47 percent of Tennessee’s points,
77 percent of its assists, and 39 percent
of its three-pointers. Together these
exceptional student athletes have pro-
duced 30 points, 21 rebounds, 10 assists,
4 steals, and 3 blocked shots per game.

Tennessee, although a perennial pow-
erhouse, has not won a national title
since 1998. Under the tutelage of a bas-
ketball living legend, combined with
the heart of the Lady Vols’ seniors,
Tennessee hopes to bring the glory of
women’s basketball back to Rocky
Top.

I wish both teams good luck tonight,
and I hope to join the Tennessee Lady
Vols at a White House victory celebra-
tion later this year. Go Vols.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. ALEXANDER. Mr. President, are
we in morning business?

The PRESIDING OFFICER. We are
not. The Senate is considering a mo-
tion to proceed.

Mr. ALEXANDER. Mr. President, I
wish to respond to the majority lead-
er’s comments, if I may. I, as a great
many Americans, am going to be
watching the Connecticut-Tennessee
basketball game tonight at 8:30 eastern
time.

Connecticut has a wonderful tradi-
tion, a terrific coach, and great play-
ers. They have won the last couple of
years. But the Naismith Coach of the
Year this year is Pat Summitt. For
those of us in Tennessee, she is the
coach of the year every year.

Senator FRIST has mentioned her
achievements as a coach, which I think
we must take for granted in Tennessee.
We expect Pat Summitt to be in the
Final Four. We expect her team to be
in the finals. We expect her often to
win, and we sometimes forget how hard
that is.

Twenty-five years ago, it might have
been easy when women’s basketball
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was starting. Today, there is a lot of
parity. There are a good many great
coaches. There are many teams in-
spired by Pat Summitt. It is an enor-
mous accomplishment for Coach
Summitt to have this team in the
finals once again. One day, when she is
finished—and I hope that is no time
soon—I will look back and say how
could that have happened, and how
much could one woman build this game
and make such a difference?

She does one other thing that I think
is important to hear. This is a time
when we hear about athletes, which we
wish we hadn’t heard, young men and
women suddenly exposed to fame,
money, and television with bad results.
You do not hear about many of Pat
Summit’s young women. It was true a
few years ago when I was president of
the University of Tennessee that every
single young woman who completed
her eligibility at Tennessee on a Pat
Summitt team has received her degree
or is in the process of completing her
degree requirements—every single one.
That was true 10 years ago. I suspect it
is still true today.

If you watch those young women
when they are interviewed, before,
after the game, or any other time, they
look like future coaches. They speak
well. They conduct themselves well.
They are graceful toward their oppo-
nents. They make us proud to be Ten-
nesseans when we see them. So this
team not only wins, its coach and play-
ers conduct themselves brilliantly as
scholars and as competitors, and they
bring out the best in our country.

Pat Summitt, I suppose, is not for
every young woman who wants to play
college basketball. She is a tough com-
petitor. I think that is one reason why
she is such a good coach and why she
gets many of the greatest players. She
and her staff bring out the best in play-
ers, and they want to play for Pat
Summitt. There are little girls around
this country who play basketball in
sixth, seventh, and eighth grade who
dream of growing up to play for Pat
Summitt.

One other thing I would add. Pat
Summitt has kept her coaching team
together for a 1long time. Mickie
DeMoss, her assistant, left for the Uni-
versity of Kentucky to take a well-de-
served head coaching position there.
Mickie DeMoss is a great recruiter and
will be a great head coach, I believe.
Many people thought when Mickey
went to Kentucky, Pat would not be
able to recruit as well. I am sure the
competitive urge in Pat Summitt
caused her to go out and recruit what
is already being called the ‘‘Fabulous
6,”” the All America player of the year
for the last 2 years and five other
young women who are coming to the
University of Tennessee next year on
scholarships. Many basketball analysts
say it is the best women’s recruiting
class ever.

Senator FRIST and I salute Coach Pat
Summitt, not just for being Coach of
the Year this year, but, in our book, for
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being coach every year and for effort in
the incredible graduation rate of the
young women who have played for her
and helping them grow into woman-
hood and to represent our State and
our country in that sport very well.

Mr. President, if I may speak on an-
other subject, I come to the floor today
to express my concern, once again,
with the rising cost of medical liability
insurance and what this means for pa-
tient access to medical care in Ten-
nessee. This is a subject we have talked
about many times on this floor, and it
is a subject I hear about often when I
am in Tennessee.

Last February, we debated this issue
right here and, unfortunately, we were
not even able to get to a vote on it. We
were not able to invoke cloture, we
were not able to vote on the issue of
medical liability insurance.

Today we are limiting our debate to
just this issue: the care for mothers
and babies and for anyone with an
emergency medical condition. That is
all we are talking about in this legisla-
tion—mothers and babies and anyone
of any age with an emergency medical
condition.

These are the individuals who have
the highest need for medical care in
our country, and the lack of access to
that care can prove deadly.

The increasing cost of medical liabil-
ity insurance is creating a patient ac-
cess crisis because doctors are leaving
the practice of medicine rather than
pay the high cost of medical mal-
practice insurance.

For example, in the Hardin County
General Hospital in Savannah, in west
Tennessee, the only OB/GYN doctor
left the hospital to practice in another
State because Tennessee’s insurance
premiums were too high. High medical
liability insurance is one more reason
it is difficult to recruit specialists to
rural areas.

We need to make certain we ensure
access to good care in emergency
rooms for all Americans, all Ten-
nesseans. Yet neurosurgeon Rick Boop
of Memphis, TN, wrote me to say:

I have seen three children die recently of
shunt malfunctions in emergency rooms
which did not have a neurosurgeon who
could perform procedures on children. All
neurosurgeons can provide a simple shunt re-
vision, but many are being forced to stop
caring for children in order to retain or re-
duce their liability premiums.

All three of these children died
awaiting helicopter transport to a chil-
dren’s hospital—

Where there was a specialist who
could perform that type of procedure.

More and more Americans are seek-
ing emergency room care. In Ten-
nessee, for example, the number of
emergency room visits increased by al-
most one-third, 31 percent, over a 3-
year period. The largest increase in
usage was among individuals in our
TennCare program, our Medicaid pro-
gram. These are the people who need
the most help, our poorest people in
Tennessee. We need to make sure spe-
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cialists are available in the emergency
rooms of this country and Tennessee to
care for these patients.

In 2002, the average net medical li-
ability premium for an OB/GYN in Ten-
nessee was $33,600. In 2003, the premium
was up to $41,980. In 2004, it increased
again to $49,408. This is a 47-percent in-
crease in medical malpractice insur-
ance premiums over the past 3 years.
This is not sustainable over time if we
expect to have doctors, specialists in
the hospitals, in the emergency rooms,
to care for mothers and babies and the
most vulnerable in our society.

Two years ago, I met a young woman
who had just graduated from the Uni-
versity of Tennessee Medical School.
She was looking forward to going into
her OB/GYN practice in a rural area of
Tennessee. She told me her medical
malpractice insurance premium 2 years
ago was $70,000 a year and she had
never delivered a baby in her practice.

I believe S. 2207, the Pregnancy and
Trauma Care Access Protection Act,
will help protect access to care for
mothers and babies and Tennesseans in
emergency medical conditions. This
bill will still allow unlimited economic
damages, but it places a sensible cap on
non-economic damages. I hope we can
agree to have a vote to reach cloture
on this important legislation.

I often express my concern for fed-
eralism, for the importance of allowing
States and local governments to exer-
cise their rights and responsibilities
and not be overridden by the Federal
Government except when it is abso-
lutely necessary. In this case, this leg-
islation allows States to set their own
caps if they prefer a lower cap or if
they prefer a higher cap. In this case,
we ought to act because Americans
should have an equal opportunity to
health care, particularly if they are
mothers, children and the most vulner-
able and poor in our society.

I ask that the full Senate agree that
we vote—be it up, or down, and I will
vote yes—on this important legislation
to help those who need help the most.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mrs.
DOLE). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, I rise
to continue to speak about the Foreign
Sales Corporation Extraterritorial In-
come Act that is before Congress that
we call the JOBS and manufacturing
act. I wish to bring the Senate up to
date on the status of this not just as a
jobs bill but as a major economic pol-
icy legislation.

This, of course, is bipartisan legisla-
tion. This is legislation that was de-
signed to respond to the World Trade
Organization’s adverse ruling on a ben-
efit under the old law for U.S. export-
ers and to bring our law into con-
formity with that World Trade Organi-
zation ruling, but to do it in a way that
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actually creates jobs in America and
emphasizes domestic manufacturing so
American manufacturers are going to
benefit from this legislation on what
they do in the United States, not what
they do overseas.

Foreign corporations that come into
the United States are going to benefit
under this legislation as long as they
set up plants and manufacture in the
United States. This bill has an acro-
nym, J-O-B-S, and it is truly jobs-cre-
ating legislation.

We have problems with this now be-
cause some people who even support
this legislation want to stall it so they
can use it as a vehicle for getting some
of their pet projects through the Sen-
ate. When everybody is saying, and
rightly so, that we have not created
enough jobs in manufacturing and we
have a bill before the Senate that will
do it, I do not know why anybody
would want to hold this bill up, but
there is a playing of politics and, in my
view, then when one plays politics, the
people’s business is neglected.

First, there is a lot in this bill on
which we all agree: The tax benefit I
refer to is the foreign sales corporation
extraterritorial income benefit. That
benefit provides a roughly b5-percent
corporate rate tax cut for U.S. export-
ers of manufactured products.

As everyone knows, there is a dis-
turbing economic statistic about U.S.
manufacturing and that was that there
was a downturn in the manufacturing
index starting March of 2000. I empha-
size that because everybody thinks this
recession started under President
Bush, but if one looks at the manufac-
turing index, they would find the man-
ufacturing index started to turn down
March of 2000. It just now has bottomed
out and it is just now that it looks as
if there is going to be an increase in
hiring in manufacturing.

Fortunately, with the tax relief in
place in this bill and with other stimu-
lative measures that have been passed
last year, manufacturing has come
back. Unfortunately, manufacturing
employment has not come back to pre-
vious levels, and that is what this bill
deals with. Both sides, meaning both
Democrat and Republican, agree there
is a problem with the loss of manufac-
turing jobs. Both sides also agree that
the loss of this previous benefit will re-
sult in a tax increase on U.S. manufac-
turers. Following the simple rules of
Economics 101, if something is taxed
higher, there is less of it.

There is some dissent on my side of
the aisle, the Republican side, which I
want to mention so that I am candid in
not everybody who opposes this bill is
on the Democrat side.

We have Senator KYL and Senator
NICKLES, as an example. They are Re-
publicans. They question the wisdom of
the current law benefit.

I was also surprised to hear last week
that one Member from the other side—
quite a liberal Member, as a matter of
fact—in effect agreed with Senator KYL
and Senator NICKLES. That Member
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questioned the wisdom of the founda-
tion of this bill—the tax deduction for
domestic manufacturers. That Member
took to task, as he said, the authors of
the legislation.

I wonder if that Member bothered to
check to see the authors were also Re-
publicans and Democrats on the Senate
Finance Committee. In fact, every
member of the Senate Finance Com-
mittee who is a Democrat voted for
this bill to come out of committee.

In any event, with the exceptions
noted—meaning one Democrat plus
Senator KYL and Senator NICKLES,
also—there is general agreement on
both sides that we need to replace cur-
rent law with a manufacturing benefit
which will agree with the General
Agreement on Tariffs and Trade, the
international agreement that decides
the rules of trade.

Conversely, I have not heard anyone
say it is wise to sit idly by while our
exports get hit with tariffs put on our
products in a legal way by Europe,
causing our products to be uncompeti-
tive.

In general, both sides agree we need
to deal with this tariff problem. We
need to deal with this adverse World
Trade Organization ruling. Both sides
agree we have a responsibility to re-
move the tariffs against our exports.
But yet there doesn’t seem to be agree-
ment it should have been done yester-
day. It is OK if it is done down the road
in another 6 months when we have an-
other 6 percent tariff put on. At least
that appears to me to be the way some
people are acting.

If we agree on the problem and on the
substance of this bill, why can’t the job
be done? Why can’t this bill get to the
President? It appears to me the two
sides disagree on the outcome for this
bill.

I think dealing with this bill goes to
the heart of our responsibility as a
Senate. We take an oath to uphold the
Constitution. The Constitution pro-
vides Senators with a unique power
somewhat different than in the House
of Representatives. That unique power
also carries unique responsibilities.
Where there is a compelling public pol-
icy problem and there is a consensus
around the legislation that solves that
problem, it is our responsibility as Sen-
ators to do everything in our power to
make it happen.

Said another way: If we have a bill
before the Senate that is going to pass
the Senate 90-10, or by a wider margin
than that, and there is an agreement it
ought to be done, why doesn’t it get
done?

We all know the Senate is an institu-
tion that renders easily to gridlock and
to delay. I suppose we would have to
blame our Founding Fathers because
they contemplated a Senate where the
majority would set the agenda and the
minority defines its agenda with
amendments and debate. Those powers
of delay and obstruction are properly
resorted to when the majority is ram-
ming something through on a partisan
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agenda. There is, however, a reflective
responsibility on the part of the minor-
ity leadership and its members where
the legislative item is a bipartisan
product. That seems to me to be a re-
sponsibility to be constructive. It is ir-
responsible then for minority leader-
ship and members of the minority to
obstruct a consensus item.

It is the height of irresponsibility to
obstruct and delay when the item is a
bipartisan compelling matter such as
this bill is. It is simple. Is the United
States going to abide by international
agreements we have already approved
in this Senate?

It is our responsibility to set an ex-
ample for the rest of the world because
we are outstanding in exemplifying the
rule of law and the protection of indi-
vidual freedoms. Some people might
say we ought to give that notoriety to
England because our law comes from
England. But I think you would all
agree when it comes to individual free-
dom we have even advanced beyond
England.

Are we going to have a constructive
approach to this legislation? I have to
say to my fellow Senators: It is in our
hands. Either we can continue to play
these political games or we can do the
job we were elected to do.

Some have said something such as we
will take a limited time on amend-
ments. That misses the point. The
point is the majority is led by Senator
FRrRIST. We have all played this game
straight. The majority amendments to
this bill have improved the bill in ways
that will get even more votes for it. All
those amendments we have offered
have been bipartisan.

For example, the Hatch-Murray
amendment on research and develop-
ment credit and the Bunning-Stabenow
amendment on accelerating the manu-
facturing deduction—you recognize
those Senators’ names immediately
and know there is one Democrat and
one Republican. That is the way things
get done in the Senate.

The Democratic leadership has taken
this bipartisan bill and turned it into a
political football.

We have an amendment on overtime
that was previously voted on and that
is a sticking point.

There are other showstoppers
planned by the Democratic leadership.
In this case, you have one side—the
majority—using the power of setting
the agenda in a constructive way. I de-
fine that constructive way as bipar-
tisan because nothing gets done in the
Senate that is not bipartisan.

Then you have the other side—the
Democratic side—using its power of
amendments and the power of delay
solely for politically destructive pur-
poses.

That imbalance can’t last for long. If
it does last for long, the Senate is
brought to a halt. It is kind of like the
law of physics. For every action there
is a reaction.

There shouldn’t be this kind of ten-
sion on a must-do—in other words, a
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must-pass—bipartisan bill. When it is
this way on a must-pass bipartisan bill,
something is out of whack. Repub-
licans will eventually be fed up with
the gamesmanship on the other side. It
will mean the Republican political
amendments—those which the Demo-
crats do not like—are going to be
brought up because for every action
there is a reaction. That is going to
lead to a vicious circle and this bipar-
tisan bill will be more bogged down
than it is presently.

Another route Republicans could
take is to switch to an agenda item
that is not like this one. It would be a
bill that has heavy political overtones.
It would not be as compelling as this
bill. It probably wouldn’t necessarily
be a must-pass bill.

Again, if we were to do that, the vic-
tim would be this very good must-pass
bipartisan bill.

From the Republican side, let me say
to every Democrat, we don’t want to go
that way. We will do everything we can
to avoid going that way.

Maybe the Democratic leadership
thinks a designed plan to deter us from
taking care of the people’s business is
good politics. Blame the Republicans,
they may be thinking. They may be
thinking: We have a liberal press, we
can get away with it. They will protect
us. They do all the time, anyway. It is
kind of an encouragement. Maybe they
think it is more important than actu-
ally helping the workers which this bill
will help; and the U.S. businesses that
are at risk because of this Euro tax; in
other words, the European tariff on our
products going from the United States
to Europe.

It isn’t that simple. There will be ac-
countability. There has always been in
the case of cloture votes. We don’t
want to go the route of a cloture vote.
None of us want to go there again. But
we could go there again. There is a pe-
tition on file. The American people ex-
pect us to do our jobs and not play pol-
itics.

I have talked about our responsi-
bility as Senators. Let me put it in the
context in my role as chairman of the
Senate Finance Committee. Thanks to
the good people of Iowa, I have senior-
ity to chair the oldest standing com-
mittee in the Senate, the Finance
Committee. I am pleased to work with
my friend, our ranking Democratic
member, Senator BAUCUS. Not to toot
our horns too much, but I am proud of
our committee. We respond to big,
tough issues in a businesslike, profes-
sional manner. We do not always agree,
but most of the time we do agree.

From my view, this foreign sales cor-
poration replacement bill has been
handled in the best bipartisan tradition
of our Finance Committee. Senator
BAaucus and I developed this bill as
partners. All Democrats, even Senators
Daschle and Kerry, participated in and
supported this bill out of the Finance
Committee. They are Members of this
committee. All of the amendments I
put up for this bill have been bipar-

CONGRESSIONAL RECORD — SENATE

tisan amendments. They are amend-
ments that have improved the bill.

Who can argue with the domestic job
benefit extended by the research and
development credit? That was a bipar-
tisan bill. Who can argue with enhanc-
ing the manufacturing deduction? That
was a bipartisan amendment. Demo-
cratic Members were accommodated in
the committee and on the floor with a
managers’ package. Senator BAUCUS
and I developed that package shoulder
to shoulder.

The latest version includes the bipar-
tisan package of energy tax incentives
approved by the Senate Finance Com-
mittee last year for farmers in the Mid-
west, the South, timber harvesters in
the Northwest, or wind farms across
the country. This package is going to
produce and create jobs. This package
has twice passed the Senate without
dissent.

For all the Senators from my region
and other places who said they could
not support cloture on the Energy bill
last winter because of the MTBE issue,
here is your chance to vote for an en-
ergy bill that does not have anything
to do with MTBE. Members do not have
to worry about your personal injury
lawyer friends calling upon you to
fight the MTBE thing because they
want to protect their own income.
Members do not have to worry about
offending them. That is not in this bill.
Members got a chance to vote an en-
ergy bill they wanted.

This maneuvering bothers me. So I
brought along a chart that draws from
a favorite activity in the Midwest. I am
talking about a game of football. The
gridiron does not necessarily have any-
thing to do with the gridlock that is
occurring on this bill, but it illustrates
the problems we have.

This JOBS bill is very near the Sen-
ate goalline. Unfortunately, politics is
driving the Democratic leadership to
move the goalposts. When we came
into session in January, Senator FRIST
was criticized by the Democratic lead-
ership for not moving to the JOBS bill
right away. At that time, the goalpost
was very clear, very close, right there
where it always is on the football field.
That was in January.

After we finished the highway bill
and a couple of other things, Senator
FRIST attempted to move the jobs in
manufacturing bill. Much to my sur-
prise, we were ambushed by the Demo-
cratic leadership with unrelated
amendments. I thought I had an under-
standing as floor manager. That under-
standing was we were going to do
amendments first that were related to
the bill and then move to other amend-
ments. That agreement was not carried
out.

From my standpoint, this was an un-
fortunate event. In budget discussions,
I made clear I opposed putting this
JOBS bill in the reconciliation package
because I had assurances that the
Democratic leadership wanted the bill
passed. In fact, my ranking Member,
Senator BAUCUS, 2 days before Repub-
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licans went to Philadelphia for our re-
treat in January to make our plans for
this year, told me. I want to move this
JOBS bill; do not let the Republicans
include this JOBS bill in the reconcili-
ation because reconciliation is obnox-
ious to the bipartisanship of the Sen-
ate. It is obnoxious to the minority.

When we were making our plans in
Philadelphia, my colleagues responded
to that request from my Democrat
ranking Member and we did not include
this bill in the process of reconcili-
ation. It happens that my view was not
shared by the House leadership or even
by the Senate leadership or by the
White House. I took the position in
leadership meetings and in the Senate
Budget Committee Republican caucus
deliberations that the Democratic
leadership would not politicize this
bill; we would get it passed.

I was ambushed on March 3rd. In
fact, it looks like I was wrong and oth-
ers were right.

So we have a second goalpost here. It
was the amendment of my colleague
from Iowa on overtime. It did not mat-
ter that we had voted on that amend-
ment previously. It did not matter that
the amendment dealt with proposed—
not final, proposed—Department of
Labor regulations. No, none of that
mattered. That amendment was and
still is a showstopper to this bipartisan
bill that everyone agrees ought to pass
the Senate. When it comes to a final
vote, it will pass overwhelmingly.

We are now at that second goalpost.
The demands of the Democratic leader-
ship still change. We were talking
about a single-digit list of amend-
ments. Not anymore. Now that it looks
like an overtime vote may be in the
picture, there is a goalpost yet farther
away. For the first time, we are hear-
ing of other amendments not even in
the jurisdiction of the Finance Com-
mittee, such as an increase in the min-
imum wage, another showstopper. We
cannot finish the bill, we are told, even
though we are told the substance is
great. This is the greatest bill since
sliced bread is the opinion of people all
over the Senate. But we cannot finish
the bill because of this new goalpost.

Heaven help us how that might turn
out.

There is a final goalpost out there. It
is way, way out there, as you can see.
It is getting to conference. We may
move through all of these goalposts but
then be blocked from going to con-
ference because the Democrats have
decided they should never agree to go
to conference on a bill unless they can
dictate the outcome. Effectively, that
does not just shut down the Senate;
that shuts down the whole Congress.

Now, let me ask you: Is this any way
to legislate? Is this a proper exercise of
leadership? Is this right when jobs are
on the line and people back home ex-
pect us to move consensus legislation?
You have to wonder: Is all this obstruc-
tion really worth it?

Now, my sense is, the political imper-
ative of stopping this bipartisan bill is
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very strong. It seems the Democratic
leadership is so fearful or resistant to
getting a bipartisan JOBS bill to the
President’s desk that they are going to
do anything to block it. Just keep
moving the goalposts; pretty soon you
will not see them. I think the record
reflects this view I have that somehow
there can be no JOBS bill that gets to
the President of the United States.

Now, do you know what I would be
willing to do? If there is something
with the title of this bill, called a
JOBS bill, that is obnoxious to the mi-
nority, because it might make a Re-
publican President look good, well, I
will change the name of it. You guys
name this bill. It is OK with me. The
title has nothing to do with the sub-
stance of it in the sense of legislative
dominance, but we try to say, in the
title of a bill, what we are intending to
accomplish. What we are intending to
accomplish in this jobs in manufac-
turing bill is to stop this outsourcing
that you hear so much about, to create
jobs in manufacturing in America, and
not just jobs but good jobs, because
manufacturing jobs that are related to
exports pay 15 percent above the na-
tional average. They are good jobs.

I have predicted they cannot let this
bill get to the President of the United
States for political reasons. I hope I am
proven wrong in the next few days. But
I can say this: It is time to get the job
done. In a few days, I hope we can move
back and pass this jobs in manufac-
turing legislation. It is, in fact, a bi-
partisan piece of legislation. It is, in
fact, a piece of legislation that de-
serves better treatment than it has re-
ceived so far.

So tomorrow I hope, for all these rea-
sons, particularly the reasons I gave
earlier this afternoon—that there are
so many amendments that have been
added to this bill at the request of
Democrats and Republicans alike, but I
emphasize the Democrats—they have
something in this bill they have asked
for. They have asked for me to consider
it. If they do not vote to stop debate
tomorrow, to move on this legislation,
get it to the President, why did they
come to me in the first place and ask
me to put their favorite piece of legis-
lation in this bill?

It is all good legislation. I do not find
fault with the people who have asked
me to do it. It is all good public policy.
But, also, it was not something real
pertinent to the primary purpose of
this legislation. But we are helping
them get their bill passed by cooper-
ating with them. I would like a little
cooperation in return. I would like to
have all the Members who we have
tried to accommodate—both Repub-
lican and Democrat—vote to stop de-
bate and move on to final passage of
this bill, so we can create jobs in man-
ufacturing.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Ms. COLLINS. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. COLLINS. Madam President, I
ask unanimous consent to proceed as
in morning business for not to exceed
12 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Ms. COLLINS per-
taining to the introduction of S. 2288
are printed in today’s RECORD under
“Statements on introduced bills and
joint resolutions.”’)

The PRESIDING OFFICER (Mr. FI11Z-
GERALD). The Senator from New Hamp-
shire.

Mr. SUNUNU. I ask unanimous con-
sent that I be allowed to speak for 5
minutes as in morning business, and I
further ask consent that immediately
after my remarks Senator HARKIN be
recognized.

The PRESIDING OFFICER. Without
objection, it is so ordered.

VOICE OVER INTERNET PROTOCOL REGULATORY
RELIEF ACT

Mr. SUNUNU. Madam President, I
rise to speak today on legislation I in-
troduced this week called the VOIP
Regulatory Freedom Act of 2004. This
is legislation that deals with the issue
of voice communications sent using
Internet protocol that many Members
of this body may not be familiar with
or may not have heard a great deal
about; but it is a new technology that
takes advantage of the growing
broadband networks that are in place
in this country to send voice messages,
much the same as one might send an e-
mail or an instant message. It is a
growing area of technology and innova-
tion, but it is one where there is not a
very clear path regarding regulatory
and taxing jurisdiction, and there are
not a lot of laws on the books that
clearly address this new technology.

In order to encourage continued in-
vestment in and continued use of this
application and this system for sending
voice traffic and in order to make sure
consumers continue to have the bene-
fits of lower costs, new features, and
better service that is the potential of
this technology, I have introduced leg-
islation this week.

First and foremost, S. 2281 declares
this is a technology that uses national
and global broadband data networks,
the Internet, that we have all read and
heard so much about by this point in
time. It recognizes these are inter-
national networks, global networks,
and therefore we should have Federal
jurisdiction in this area.

Second, it takes the step of pre-
empting States from regulating in this
area, the area related to voice-over-
Internet-protocol applications, because
what we do not need is a patchwork of
50 different sets of regulations that
would stifle the innovation, the invest-
ment, and the productivity we all hope
will come from this technology.

Even worse, the regulations some
States have already begun to try to
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apply are not regulations developed for
the Internet, broadband, or a voice-
over-Internet-protocol application.
They are really designed for a copper
wire circuit switch telephone network
that was invented 100 years ago and for
which most of these State regulations
were developed in the 1930s, 1940s, and
1950s. It is an outdated system and we
should not be trying to force old regu-
latory structures on this new tech-
nology.

Third, the VOIP Regulatory Freedom
Act of 2004 that I have introduced will
clarify the definition for information
services, for VOIP applications, in a
way that can be easily understood
given new and emerging technologies.

I was not in Congress at the time, but
Congress wrote the 1996 Telecommuni-
cations Act that talked about informa-
tion services and telecommunications.
Quite frankly, it did not envision these
kinds of voice applications being of-
fered over the public Internet or over
private networks. So as a result, we
have had lawsuits, not surprisingly. In
America, if one is unsure of what is
happening, if one does not like the law,
get a lawyer and sue, but we have had
lawsuits because of the lack of clarity
in some of these definitions. My bill
would clarify the definition of voice-
over-Internet-protocol. It states clear-
ly what it is and what it is not from a
regulatory perspective, and then treats
it much like we would any other infor-
mation service that uses Internet pro-
tocol, whether it is an e-mail, an in-
stant message, or sending other data
over the Internet.

This bill does address a lot of key
concerns regarding telecommuni-
cations and the old telephone circuit
switch telephone network. The bill
makes sure that voice-over-Internet-
protocol providers participate in exist-
ing Federal universal service programs.
In other areas, such as E-911 emer-
gency calling, and disability access,
the bill calls for an industry group to
work out the implementation of these
important features for the new tech-
nology. S. 2281 will make sure we do
not apply the old access charges to this
new technology. We put forward a re-
quirement for the FCC to work out a
new system for intercarrier compensa-
tion and, of course, we recognize law
enforcement will need access to these
new voice-over-Internet-protocol appli-
cations and state it has to be the same
or better access but no less than the
access available for information serv-
ices that currently exist today.

Finally, the bill protects consumers
by ensuring that this new service won’t
be taxed at the State level. Everyone
knows the more you tax something the
less you get. If you want to discourage
investment, innovation, and capital
from moving into important new serv-
ices like this, then raise the taxes and
discourage that investment. From my
perspective, this would be the wrong
direction.
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I think this bill provides for enor-
mous opportunity for consumers, in-
cluding robust features and functions,
more options, and lower prices.

It is important to note that we have
narrowly tailored this bill to deal with
the voice-over-Internet-protocol appli-
cations. It should be clear that is not
an effort to rewrite the 1996 Tele-
communications Act.

I urge my colleagues to take a look
at the legislation and step forward. Let
me know your views and thoughts. We
are likely to have hearings on this bill
in the Commerce Committee in the
coming months. I look forward to a
vigorous and substantive debate.

ECONOMIC MALPRACTICE

Mr. HARKIN. Mr. President, before
us right now is a motion to proceed to
what is called the medical malpractice
bill, for short. In fact, that is what it
is—to change the tort system in Amer-
ica to take away the right of any per-
son who has been injured to seek re-
dress in court for noneconomic dam-
ages and also for punitive damages. It
is called the medical malpractice bill.
We have had it here a number of times
before. It is not going anywhere be-
cause it is not a true compromise.
There may be a compromise that could
be worked out on this issue, but this
bill represents a one-sided view. It is
not going anywhere. The Republicans
know this. They know it is not going
anywhere, but they brought it up.

I thought the FSC bill—the JOBS
bill—which they brought up earlier was
a must-do bill. There was a jobs bill.
They are going to put people to work.
Yet it languishes somewhere.

In the meantime, we brought up the
TANF bill. Now we brought up the
medical malpractice bill.

It makes you wonder what the prior-
ities are of the majority party in the
Senate. There is a lot of talk about
who is obstructing what around here.
But I think it is clear to any casual ob-
server that the majority is basically
kind of filibustering their own bills, ob-
structing their own bills. And some-
times, as in the case of the gun bill
that was up before us a few weeks ago,
the Republican majority even voted
against its own bill. But it chews up a
lot of time. It takes up a lot of time on
the Senate floor, but nothing goes any-
where.

That is what we are facing again
with this so-called medical malpractice
bill, or the motion to proceed to it. The
majority party knows it is not going
anywhere. So they want to talk about
medical malpractice. There has been a
few speakers on the floor today on the
Republican side talking about medical
malpractice.

I think what the country wants us to
focus on and wants to hear us debate
and discuss and vote on is the eco-
nomic malpractice of the Bush admin-
istration. That is right, the economic
malpractice of the Bush administra-
tion.

I mean by that the fact we have had
a loss in jobs in this country over the
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last 3 years unlike anything we have
seen in 70 years.

This chart shows that not since the
Great Depression have we had a loss of
jobs for any President during his first
term—some more than others, but we
have always had a positive indication
of job creation.

It is interesting to note that most of
these took place under Democratic ad-
ministrations—Roosevelt, Truman, and
Eisenhower had a little bit but still
had some; Kennedy, we had good job
creation; Johnson, very healthy job
creation; even under Nixon, pretty
good; Ford, back down; Carter; even
under Reagan; Bush, it is down; Clin-
ton, up a little bit more. All positive,
Republicans and Democrats, until this
President, the only President in 70
years to have negative job growth.

That is why I call it the economic
malpractice of the Bush administra-
tion—the only President in all of those
yvears to preside over negative job
growth in our country.

Not only are we not discussing on the
Senate floor these issues pertaining to
workers, but we are precluded by the
majority from even offering amend-
ments and getting a vote on them.

I tried earlier on the so-called FSC
bill that everyone talks about, the so-
called JOBS bill they had here, to offer
my amendment to disallow the promul-
gation of proposed rules that would
change the overtime laws in our coun-
try.

Last year, to refresh everyone’s
memory, about this time—a year and a
month ago, as a matter of fact—the De-
partment of Labor came out with a
proposed change in overtime rules.

The Fair Labor Standards Act has
been in existence since 1938. We have
had changes in basic overtime laws.
But in every single case, when it has
been done, it has always been done
with consultation with Congress after
open hearings with the public having
input.

These proposed rules came like a bolt
of lightning in the midnight hour. No
public hearings were held. Not one pub-
lic hearing was held on these proposed
changes in overtime rules. No hearings
were held by Congress. No witnesses
were called to talk about what these
proposed changes might mean in the
workplace. They just put the rules out
there.

Now the Department of Labor is
about to issue its permanent change in
regulations.

That is why last summer this Sen-
ator offered an amendment on the Sen-
ate floor to disallow these rules from
going into effect. The Senate adopted
my amendment on a bipartisan vote.
We had quite a few Republicans vote
for it. The House of Representatives
then voted to instruct its conferees to
go along with the Senate on that provi-
sion. That was on the appropriations
bill. The White House came in and got
it knocked out. Then we were forced to
vote on the appropriations bill without
that provision in it.
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I said at that time in January I was
going to find any vehicle I could to try
to revisit this issue because the Con-
gress had spoken; that we did not want
these rules to go into effect which
would take away the rights of up to 8
million American workers to get paid
time-and-a-half overtime if they
worked over 40 hours a week.

The first bill I could do this on was
the FSC bill, which was brought out by
the Finance Committee to the floor.
They termed it a jobs bill.

I pointed out then, and I point out
again today: How can you have a mean-
ingful jobs bill on the floor of the Sen-
ate if we are not going to speak about
it, debate it, and vote on whether we
are going to take away the rights of
people in this country to get paid time
and a half for over 40 hours a week? Yet
that is what happened. I offered the
amendment. The majority will not per-
mit a vote on it. They tried all kinds of
parliamentary maneuvers, tactics, re-
commits, all kinds of funny parliamen-
tary games just to keep us from voting
on it.

I don’t know what they are so afraid
of. Are they afraid members of the
President’s own party might vote to
say those rules shouldn’t go into ef-
fect? They did last summer. I com-
pliment them for it. That is courage. I
know the President and his Depart-
ment of Labor want to drastically
change our overtime laws. They want
to do it through the regulatory proc-
ess—not through the legislative proc-
ess.

Quite frankly, the Bush administra-
tion thought they could put these new
rules into effect quietly with no hear-
ings before anyone knew what was
going on. But they were wrong. They
got caught with their hand in the cook-
ie jar.

The fact is, public outrage over the
proposed new overtime rules has gotten
stronger and stronger as Americans
learn more about the details. At this
point, the administration has about as
much credibility on the issue of over-
time as they do on the weapons of mass
destruction in Iraq. In other words, the
administration has zero credibility on
this issue.

The Department of Labor claims it
simply wants to give employers clearer
guidance as to who is eligible for over-
time pay. But ordinary Americans are
not buying this happy talk. They know
the administration is proposing a rad-
ical rewrite of the Nation’s overtime
rules. American workers know these
new rules will strip them of their right
to fair compensation. So we will con-
tinue to press for a vote on this and on
a couple of other issues.

Last week on the TANF bill, the tem-
porary assistance to needy families,
Senator BOXER of California offered the
amendment to raise the minimum
wage, now at $5.15 an hour, to $7 an
hour over 2 years. The majority will
not vote on that, either. So that bill
has gone by the wayside, too, because
they do not want to face the music and
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vote on whether we increase the min-
imum wage. Mr. President, $5.15 is the
minimum wage now—mostly women,
heads of households with children.

I point out again, since 1967, if the
minimum wage had just kept pace with
inflation, the minimum wage would be
over $8 an hour right now. Yet we are
only asking for $7 an hour.

I wonder what the hue and cry would
be in this country if we had indexed
CEO compensation the way we indexed
the minimum wage increases since
1968. We would probably be better off in
this country, to tell you the truth.

So we tried to bring up a minimum
wage increase. We tried to stop these
rules on overtime from going into ef-
fect to strip people of their overtime.
We have tried to increase unemploy-
ment compensation, to get more unem-
ployment compensation to workers
whose unemployment benefits had run
out. There are 1.1 million workers this
last week who lost their unemploy-
ment benefits because of time running
out. We want to extend that. The ma-
jority will not let us.

The administration is all for an eco-
nomic stimulus when it involves tax
breaks for people making more than
$200,000 a year. When it comes to eco-
nomic stimulus involving raising the
income of people at the bottom of the
economic ladder, whether by increasing
the minimum wage or creating jobs di-
rectly, which is what the highway bill
will do, the President is even threat-
ening to veto the highway bill.

We passed a bipartisan highway bill
in the Senate. The House passed some-
thing substantially less. The President
has threatened to veto that. Actually,
the House bill for my own State of
Iowa would mean 12,000 jobs less than
that passed by the Senate. Yet the
President has threatened to veto even
the House version.

There is a frustration among Amer-
ican workers right now. They know
they are working harder. They know
they are working longer. But some-
thing is wrong. They are not getting
adequate compensation. As this chart
indicates American workers are work-
ing longer hours per year than workers
in any other industrialized country. In
fact, since 1979, every single industrial
country has reduced its work hours ex-
cept one, the United States. In Japan,
since 1979, they have gone down 286
hours a year. Germany has gone down
489 hours per year. Even Canada went
down 31 hours a year. Australia went
down 44 hours per year. But the United
States went up an average of 32 hours
per year. We are the only country in-
creasing the number of hours worked
per year.

Not only that, as we found out ear-
lier—I quoted the New York Times
Sunday article by Steven Greenhouse—
unscrupulous businesses in America
are cheating people out of their over-
time. I may not have mentioned a guy
by the name of Drew Pooters, retired
member of the Air Force military po-
lice. He went to work in a Toys “R” Us
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store in Albuquerque. He was stunned
by what he found his manager doing.

. . . his manager was sitting at a computer
and altering workers’ time records, secretly
deleting hours to cut their paychecks and
fatten his store’s bottom line.

“I told him, ‘That’s not exactly legal,””
said Mr. Pooters, who ran the electronics de-
partment. Then he out-and-out threatened
me to not talk about what I saw.

Mr. Pooters quit. Then he got a job
managing a Family Dollar store, one of
5,100 in that discount chain. Top man-
agers there ordered him not to let em-
ployee total hours exceed a certain
amount each week. One day he said the
district manager told him to use a
trick to cut payroll, delete some hours
electronically.

Experts on compensation say the ille-
gal doctoring of hourly employees’
time records is far more prevalent than
most Americans believe. The practice,
called ‘‘shaving time,” is easily done
and hard to detect with the simple
matter of computer keystrokes.

I earlier had this article printed in
the RECORD.

The article revealed in Toys ‘R’ Us,
in Dollar Stores, Taco Bell, Pep Boys,
Wal-Mart employees, et cetera, work-
ers are basically being cheated out of
their fair compensation. Many are
being cheated out of overtime.

Here is what the Wall Street Journal
article said about this:

While employees like overtime pay, a lot
of employers don’t. Violations are so com-
mon that the Employer Policy Foundation,
an employer-supported think tank in Wash-
ington, estimates that workers would get an
additional $199 billion a year if the rules
were observed. That estimate is considered
conservative by many researchers.

American workers are being cheated
out of over $199 billion a year by un-
scrupulous employers.

Here we have the Department of
Labor legally—trying to do it legally—
taking away workers’ rights to over-
time pay. The Steven Greenhouse arti-
cle in the New York Times showed on
Sunday there is a rampage in this
country of illegal activities taking
away workers’ rights to their adequate
pay. Why isn’t the Department of
Labor focusing its time and energy in
going after these unscrupulous employ-
ers, making an example of them so oth-
ers will not be encouraged to do the
same thing rather than trying to le-
gally take away workers’ rights to
overtime?

That is why I say this Bush adminis-
tration is committing economic mal-
practice.

You do not have to be from Iowa to
know that you do not fertilize a tree
from the top down. You fertilize the
roots. That is how we need to stimu-
late the American economy, by apply-
ing stimulus directly to the roots.
There are obvious ways to do this. One,
instead of tax cuts for the wealthy, you
focus tax cuts on working people. Sec-
ondly, you increase the minimum
wage. You put more money in the
pockets of hard-working people who, by
necessity, have to spend every penny.
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Three, you extend benefits for the long-
term unemployed, again, who, by ne-
cessity, are spending every dollar they
receive. Four, you pass a highway bill
that is as generous as possible.

We need to rebuild our Interstate
Highway System in this country. Take
a drive on any one of them. They are
beat up. They are disintegrating. They
are a patchwork here and there. They
are causing delays in trucking. They
are beating up our cars and taking
away from the productivity of Amer-
ica. Our bridges need to be replaced.
Sewer and water systems need to be
upgraded.

These are good jobs. These are jobs
that employ Americans. When you
think about construction jobs in this
country, that is what I call insourcing
jobs rather than outsourcing jobs be-
cause, you see, if you are building a
bridge or a highway, a sewer and water
system, or maybe a new school, when
you think about it, most of the prod-
ucts are made in America. Think about
it. The cement is made here. The
rebars, the rerods, and all that for con-
struction are made here. When you put
up a building, you put up wallboard.
That is made here—and electrical wir-
ing, electrical conduits, electrical
switches, electrical lights, plumbing.
When you think about all that goes
into construction, most—the vast ma-
jority—of the products are made in this
country.

Guess what else. All of the labor done
is here in America. You do not
outsource those jobs. Those are Amer-
ican jobs. What do you get out of it?
You put a lot of people to work. You
improve the productivity of America.
You get a lasting benefit of things that
last for a long time, and that helps us
be a more productive and vibrant Na-
tion.

It seems we can spend billions of dol-
lars in Iraq and Afghanistan to rebuild
those countries. We need to invest
money like that here in America. For
every $1 billion spent on these projects,
we sustain or create more than 47,000
jobs for American workers. That is the
direction we ought to be going, rather
than more tax cuts for those who make
over $200,000 a year.

I do not have it with me, but I saw a
cartoon in the paper today that I
thought said it all. There was a gaso-
line pump, with gas that cost about
$1.90 a gallon. This American worker
had obviously just filled his tank, and
he was up at the window paying. In
back of the window sat what looked
like one of the Saudi Arabian princes
saying, ‘“‘“Thank you,” and taking our
American worker’s money. The caption
below it was: There goes the tax cut.

How many American workers, who
are told by this President they got a
tax cut for this or that, are now seeing
it go to pay for imported oil, to pay for
the increased price of gasoline because
this administration will not take their
friends in Saudi Arabia to task to keep
these prices low, will not let some of
the oil out of our Strategic Oil Reserve
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right now to counter these increased
prices? So we find whatever little
money the worker may have gotten in
a tax cut going to pay for the increased
price of gasoline. Again, economic mal-
practice, economic malpractice by this
administration.

So we can go to the medical mal-
practice bill. Quite frankly, again, we
are focusing on medical malpractice
and whether someone can sue for dam-
ages, and this and that. While there
may be a reasonable compromise on
this issue at some point, this bill is not
it. But I wonder—I truly wonder—how
many of the 43 million Americans who
have no health insurance coverage
whatsoever would think this is the
major health care issue that we ought
to be debating and voting on in the
Senate Chamber. They are not inter-
ested in medical malpractice or suing.
They just need health insurance. They
need coverage for themselves and their
families. Here we are talking about
lawsuits, when what we ought to be
talking about is how we are going to
get health care coverage to people in
America.

The other side can talk all they want
about obstructionism and who is hold-
ing up what. We have said, time and
time again, as I said on my overtime
amendment—I am not obstructing any-
thing. I will take a time agreement. We
have already had enough discussion. In
15 minutes we can have a vote. In 15
minutes we can have a vote on the
minimum wage. In 15 minutes we can
have a vote on extending unemploy-
ment compensation.

Who 1is obstructing what around
here? It is simply that the majority
side does not want to have these votes
under the time-honored tradition of
the Senate to debate, discuss, and vote.
It seems as if the majority side now
wants to turn the Senate into just an-
other House of Representatives—come
out with a closed rule. I know that
sounds kind of funny. What does that
mean? What it means is the majority
party brings out a bill. You cannot
amend it. You cannot change it. You
either have to vote for it the way it is
or not vote. If they have the majority
votes, they want to pass it.

That is not the way to run the Sen-
ate. It is not the way to debate and
vote in the Senate. The way to do it is
to have our debates, have our votes,
and move on. Sometimes you win;
sometimes you do not. But, to me, that
is what the American people want us to
do.

We are doing nothing in the Senate
right now—nothing. The reason we are
doing nothing is because the other side
will not let us vote. So here we sit with
bill after bill that is brought out, try-
ing to game the system so we cannot
have votes on these meaningful issues.

They say: Well, these are just polit-
ical games. No, they are not political.
When you are talking about taking
away a worker’s right to overtime pay;
when you are talking about increasing
the minimum wage for a single mother
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with kids to feed, who is being cheated
out of her overtime pay; when you are
talking about a family whose unem-
ployment benefits have run out, and
they do not know where to turn, it is
not political. It is just focusing on the
real needs of America—our working
families—and not focusing on giving
yvet more tax breaks to those who al-
ready have too much in our society.

Mr. President, I will close my re-
marks—I see others want the floor—to
say we will be back. I do not like to
quote too much the present Governor
of California but: I'll be back.

Time and time again, I will be back
to offer this overtime amendment,
until we have a vote on it, and until we
can express ourselves on these onerous
rules that the Department of Labor
wants to foist on the American worker.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Mr. President, tomorrow
we will cast an important vote for our
constituents. Once again we have come
back to the Senate floor to press for
legislative change on an issue that is
critical to health care for all Ameri-
cans. Time and again we have at-
tempted to stop skyrocketing health
care costs due to the runaway tort sys-
tem under which trial lawyers abuse
the court system with spurious claims
that drive up insurance premiums for
physicians and hospitals and drive
them to practice expensive defensive
medicine; in other words, performing
costly and unnecessary procedures to
be sure they won’t be sued.

Last year I was a cosponsor of S. 11,
the Patients First Act of 2003. The
Democratic minority precluded us
from completing work on that legisla-
tion. In February, we targeted a very
narrow range of the medical profession
to try to see if our colleagues would
help us out in one area, the OB/GYN
specialty, with S. 2061, called the
Healthy Mothers and Healthy Babies
Access to Care Act. Again the Demo-
cratic minority denied us cloture so we
could not consider the bill.

It is time to stop this obstruc-
tionism. Here we are again. This time I
hope my colleagues will join in voting
for cloture so we may enact the needed
reforms to the medical liability sys-
tem.

This legislation addresses lawsuits
for health care liability claims related
to the provision of obstetrical, gyneco-
logical, emergency, or trauma care.
With good reason, we again include the
OB/GYN specialty. The dramatic in-
crease in OB/GYN premiums—more
than 160 percent over the last 16
years—has greatly outpaced the rate of
inflation, and many physicians and
hospitals have been unable to keep up
with these escalating costs. In my
State of Arizona, OB/GYN practices
face premiums averaging $67,000, up 16
percent in just 1 year’s time. Think of
this for a moment. I am not sure what
the average salary or wage of an Amer-
ican earner is today, but it is nowhere
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close to $67,000. That is what your OB/
GYN doctor has to pay before he or she
can even think about delivering your
baby. That is the cost we have driven
up.

My colleague from Iowa talked about
the large number of people who can’t
afford health insurance. This is one of
the reasons they can’t afford health in-
surance. We have so driven up the cost
of practicing medicine and the cost of
health care by virtue of this broken
tort system that a lot of people can’t
afford insurance and, in fact, employ-
ers can’t afford to provide insurance
for them. Let’s do something about it.
This legislation does something about
it.

I would like to share the account of
a physician in Paradise Valley, AZ, a
woman with whom I spoke about 3 or 4
weeks ago who told me the story of her
desire from the time she was a preteen
to deliver babies and how she worked
hard all through school to get good
grades so she could go to medical
school and eventually complete her
residency. She did that. She had start-
ed out as a little girl volunteering in
the hospital. She always wanted to de-
liver babies. After hard work and her
degree, she ultimately delivered more
than 5,000 babies over the course of 17
years. By the way, the vast majority
were without any complications, and
she has one of the best reputations as a
physician in our community.

On one occasion, much to the sur-
prise and dismay of the labor and deliv-
ery team, a baby was delivered with
complications and cerebral palsy.
While a group of doctors conducted a
peer review of the case and determined
there was no fault on the part of any of
the physicians, the doctor who deliv-
ered the baby—this woman of whom I
speak—3 years after the incident got
sued.

Initially the plaintiff requested $2
million which was her insurance policy
limit. Deciding it was better to settle
and avoid long, costly litigation, the
insurance company persuaded her to
offer to settle the case, which she did.
But then the plaintiff asked for $10 mil-
lion from the physician and another $5
million from the hospital. This highly
competent, highly dedicated, and moti-
vated physician found herself con-
sciously practicing medicine dif-
ferently. For instance, performing a lot
more cesarean deliveries in order to
lessen the risk of complications to the
baby, just in case. She was filled with
a new anxiety that had never been
present before. Frankly, she said it
took a lot of joy out of the work she
had enjoyed so much for the previous
17 years.

Eventually she stopped delivering ba-
bies because of the skyrocketing insur-
ance premiums due to the claim that
had been filed against her and, can-
didly, because of the trepidation she
felt now she had been sued and the fact
she might be sued again. Incidentally,
her case was ultimately settled for less
than the policy limits. But here is a
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physician who was a tremendous con-
tributor to the profession, to our com-
munity, to the health of mothers, and
the health and viability of a lot of new
babies. She is no longer practicing her
profession because of the tort system.
This physician’s story is far too com-
mon. It needs to be addressed, and we
can address it through the legislation
before us.

In addition to the reforms for obste-
tricians and gynecologists, S. 2207 will
cover physicians who treat patients in
emergency circumstances—not just in
the emergency room but in any emer-
gency circumstance—from frivolous
lawsuits. Many physicians find them-
selves distanced from what led them
into the profession in the first place—
their desire to help people, just as the
physician I talked about. Emergency
rooms and trauma centers are flooded
with patients who need help from acci-
dents and disasters, all very unfavor-
able situations. These professionals
give their very best to try to address
the patient regardless of the cir-
cumstance, without even asking
whether they have the ability to pay,
focused on stabilizing the patients and
providing excellent care.

Imagine the effect on the physician
and the hospital when after treating a
patient in an emergency situation,
they are faced with a lawsuit, particu-
larly a lawsuit that does not have
merit or seeks an excessive award. The
result is frequently the emergency
rooms are understaffed, sometimes
even have to close. The trauma centers
are losing specialists and, in some
cases, closing. The physicians are not
there to provide this kind of emergency
care.

Since no one knows exactly whether
and where an emergency will take
place, this legislation covers emer-
gency services anywhere, not just
those that occur in the emergency
room. For example, if a family practi-
tioner assists a person in an emergency
at a mall where somebody had a heart
attack, the doctor would be subject to
the protection of this bill. If an inter-
nist helps a person in an automobile
accident at the side of the highway and
assists that individual, that care would
also be protected by this legislation.

The benefit of this legislation is
while it makes specific reference to the
OB/GYN doctors, it also addresses any
emergency services, not just those per-
formed by emergency room physicians
or in a trauma center.

As with previous bills, this legisla-
tion will hold physicians and insurers
accountable for medical expenses in in-
stances when they are clearly wrong.
S. 2207 will maximize returns to the pa-
tients instead of the trial lawyers by
setting percentage caps on contingency
fees. These are the fees the lawyers re-
ceive. The bill would allow lawyers to
be well compensated for their work but
not at the unfair expense of the plain-
tiffs. Patients would have 3 years from
the date of injury to bring forth a
claim. In the case of minors, that stat-
ute of limitations would be extended.
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The bill will allow for unlimited
awards of economic damages but place
reasonable caps on the so-called non-
economic damages or pain and suf-
fering damages. If we can pass S. 2207,
we should therefore see tremendous
benefits: a reduction in the backlog of
these cases in our courts; a reduction
and perhaps elimination of these exces-
sive jury awards; a reduction in the
amount of money paid by the insurance
companies to settle the cases. They
incur great expenses in defending the
cases in court and even processing the
claims for settlement. Even those that
are dismissed cost money. Physicians
spend a large amount of money to de-
fend themselves even in those cases
they win. A large number of these
cases are settled out of court to pre-
vent the so-called mega award, the big
award that can bankrupt a practice.

But something else will happen if we
pass this bill. As I said, my colleague
from Iowa complained about too many
people not having insurance and one of
the reasons why is because it has been
expensed beyond their ability to pay or
their employer’s ability to pay. Why?
Because the insurance company has to
take into account these malpractice
awards, even the possibility a physi-
cian will be sued. Imagine this: When a
physician has to pay $67,000 in pre-
miums for the ability to deliver babies,
think about how that additional cost
has to be shifted to the beneficiaries,
the patients, the people who receive
the care, because the insurance compa-
nies have to make sure whatever hap-
pens, their costs are covered.

So if we are going to talk about mak-
ing it easier for people to get insur-
ance, making it easier for physicians to
be able to continue their practices, for
hospital emergency rooms to continue
to stay open, and all of the other kinds
of care to be provided, even that situa-
tion where you have a wreck on the
side of the road and a doctor stops and
renders emergency care to you—any
one of those situations—then we need
to deal with this bill tomorrow.

This has been around far too long,
and tomorrow is our opportunity to
right this wrong, vote for cloture, and
enable us to take a final vote on the
bill. We should not condone a system
that literally forces physicians to re-
tire early, as the physician from Para-
dise Valley I spoke of had to do. Some-
times they relocate to a different State
with friendlier laws. We should not
force that either. Sometimes they drop
high-risk services or they go into
teaching or hospital administration.
We lose a lot of very competent physi-
cians that way. This leads not just to
improper staffing among physicians,
obviously; more important, it com-
promises patient care.

We have heard the patient and physi-
cian stories and we have seen the
charts about the skyrocketing costs.
We know of the facilities that have had
to close, emergency rooms and labor
and delivery sections—all as a result of
the high cost of a broken tort system.
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I ask my Senate colleagues to join me
in support of S. 2207 so we can provide
quality health care to citizens across
this Nation.

Mr. President, our constituents de-
serve nothing less, and that is all we
are asking for tomorrow—to give our
constituents a chance to receive the
best health care they can receive, the
best health care our system can pro-
vide. That is not occurring today and,
far worse, it is going to continue to de-
teriorate in the future if we allow the
trial lawyers and those who serve the
trial lawyers to continue to obstruct
this commonsense legislation.

I urge my colleagues to end the ob-
structionism, end the partisan bick-
ering. Our constituents sent us here to
accomplish and work together for
sound results. Everyone knows we need
this kind of reform. The vote tomorrow
is a vote to determine whether there
will be a final vote on the bill. It only
takes 40 Senators on the other side to
say, no, we won’t allow a vote to occur.
That is a filibuster. That is obstruc-
tionism. That is a negative, partisan
unwillingness to allow the will of the
majority to work on behalf of the peo-
ple of this country.

I urge my colleagues tomorrow to
please support the cloture vote, which
will enable us to get to a final vote on
this important bill. If we do that, I
think we can go home this fall and all
be very proud, whether we are Demo-
crats or Republicans, or others, tell our
constituents we accomplished some-
thing for them in the area that per-
haps, other than freedom, is most im-
portant for every one of us, and that is
quality health care. We owe our con-
stituents nothing less.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
ALEXANDER). Without objection, it is so
ordered.

Mr. SESSIONS. Mr. President, the
Pregnancy and Trauma Care Access
Protection Act of 2004 that is now be-
fore the Senate is a matter of very real
importance to real Americans. I have a
good friend, an obstetrician, in Mobile,
AL. We go to church together. He
teaches Sunday school class. He is a
former president of the State associa-
tion, as I recall. He was talking to me
at church a few months ago about a
doctor who left the practice. His mal-
practice insurance was around $80,000,
and he delivered around 80 children a
year. That is $1,000 per delivery that
doctor paid for malpractice insurance.

This is a reality. I was with a doctor
I know from the group that treats my
mother in Mobile, AL, just a week ago,
and he told me people in the profession
are retiring earlier and earlier because
they are getting tired of the stress and
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strain of being micro-managed through
litigation; that people do not have to
do that after a number of years and
good people are leaving the practice
over this issue.

Everybody in this body will say we
need to do something about it; it is
time for us to fix it; there is a problem:;
and we need to do this and that. But
there is a strong influence, I have to
say, from the trial bar in the Senate.
They are very active politically, every-
body knows it. They are aggressive,
and they contribute large sums of
money. Just a very few lawyers con-
tribute large sums of money to polit-
ical campaigns, and so far they have
been able to block reforms.

The Senator from Kentucky, the as-
sistant majority leader, Mr. McCON-
NELL, proposed legislation that would
eliminate lawsuits against restaurants
and food companies if somebody gets
fat. You go to the store and you ask for
Little Debbie’s. They sell them to you.
That is what you want, isn’t it, for
Heaven’s sake? They want to sue the
company that gave the customer what
they wanted. It is legal, so there should
not be a cause of action under any defi-
nition of law.

At that hearing, the premier witness,
without a doubt, was Professor
Schwartz, who is the editor of the most
widely used textbook on torts in Amer-
ica. We got into a little bit of a philo-
sophical discussion because some peo-
ple suggest that it somehow is not le-
gitimate that we in Congress should
pass a law involving lawsuits; that it
ought to be left to the sanctified
courts; that they are somehow better
than the political branch, and that we
ought to never pass a law that affects
the courts. Of course, that is hogwash.
I asked him about that, and he said it
plainly and we discussed it at some
length.

Congress says what the statute of
limitations is. If you file a lawsuit
within 2 years, 5 years, 6 years, but 1
day late, you have no lawsuit; it is out;
the statute of limitations runs. Con-
gress sets that limitation. Every State
has limitations on damages. We create
causes of actions that have never ex-
isted before by explicit statutory ac-
tion.

There is a law in the code that if
somebody rolls back your odometer
and you sue them, you get an auto-
matic $1,500 if you can prove they
rolled back your odometer. In Ken-
tucky, I am sure they roll back some
odometers. Most cars we get in Ala-
bama are rolled back in Tennessee, Mr.
President, and are shipped to the
State. We created that cause of ac-
tion—it never existed before—for ac-
tual damages, whatever would be suffi-
cient. I filed a lawsuit under it one
time.

I say all that to say Professor
Schwartz is correct. We have every
right to look at what is happening in
America. I am not going to talk at
length tonight, but I say we have a se-
rious problem in this country that is
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impacting health care in America. It is
reducing the number of physicians who
are willing to practice, particularly to
deliver babies.

I was in Ashland, AL, the hometown
of Gov. Bob Riley of Alabama, in Clay
County. I visited their hospital because
our prescription drug bill did a lot for
rural hospitals. We had a big meeting
and everybody was there. They talked
about how the year before they had
given up the delivery of babies in Ash-
land, AL, at that hospital. They no
longer deliver babies in the State. I
have some numbers that were pretty
dramatic to me that indicated how
many of these hospitals had quit deliv-
ering children. Why? Because they get
sued. The amount of malpractice it
takes to do that is rather dramatic.

According to the Alabama Depart-
ment of Public Health, only 58 hos-
pitals in Alabama have labor and deliv-
ery services. That is down from 70 in
1999. Twelve hospitals since 1999 have
quit delivering children. Only 14 of the
hospitals that are left have full-time
neonatologists and neonatal intensive
care units. Those 14 are located in the
five biggest cities: Birmingham, Mont-
gomery, Mobile, Huntsville, and Tusca-
loosa.

Those are big issues. Thirty-four of
the 67 counties in the State do not
have OB delivery services. That was
not true 30 years ago. This is a recent
trend. Sometimes it is better, I will
admit, that a person go to a hospital,
but we have a lot of people who believe
in midwives because of the bonding and
the personal attention a mother gets.
They believe in that. I am not a be-
liever in that. But a good doctor who
knows the family, who knows the
mother, maybe they go to church to-
gether, who cares about the family,
used to deliver babies in a large way in
Alabama. That Kkind of practice is
going away today. We are creating a
circumstance in which fewer and fewer
people are willing to undergo that type
of practice.

Health insurance is way up. The de-
livery of health care has been con-
stricted as a result of unnecessary, of-
tentimes illegitimate lawsuits. In fact,
it has almost gotten to the point where
a physician who delivers a child is held
to be a guarantor of the healthiness of
that child.

If something is wrong, too often
somebody looks around to find some-
body to sue; the doctor who did it or
the hospital in which it was delivered
is the one who is sued.

Mr. McCONNELL. Will the Senator
yield for a question?

Mr. SESSIONS. I would be delighted
to.

Mr. McCONNELL. It occurs to the
Senator from Kentucky, in listening to
observations of the Senator from Ala-
bama, what has evolved in America is
that we believe we are a society of vic-
tims, everybody is a victim? If some-
body is wrong in my life, if I have a bad
outcome in my life, it must be some-
body else’s fault. So beyond the obvi-
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ous abuse of the legal system, it en-
courages the notion that personal re-
sponsibility is no longer a factor in
American life.

I ask my friend from Alabama if he is
also disturbed about this growing no-
tion that I have no responsibility for
the outcomes in my life, if anything
goes wrong it must be somebody else’s
fault and obviously the solution to
that is to sue.

Mr. SESSIONS. I think the Senator
from Kentucky is exactly correct. We
do have far too much of that. We have
a lawsuit lottery mentality, jackpot
justice. People file suits and they seek
huge amounts of money in hopes they
will recover.

My daughter does some defense work
in a law firm. She is a lawyer. She was
telling me about a nursing home case,
and a person had bed sores, and there
was a big lawsuit. She said, you know
what they discovered? They had
learned in some way that Ronald
Reagan had bed sores.

These kind of things can happen, but
they were having to pay a large
amount of money. Maybe they were
negligent, maybe they deserved to pay,
but I just say there is this mentality
that if something goes wrong somebody
has to pay. As the Senator from Ken-
tucky knows, the one who pays is the
one who has insurance. That means the
hospital or the doctor normally. They
are the ones who are getting whacked.
It may be that nobody investigated to
see if maybe the mother drank alcohol
too much during the pregnancy or
something. Any number of things could
have occurred that would have caused
that.

I conclude by saying I am pleased to
see this legislation move forward. It is
not insignificant. I am hearing from
my physicians that they feel strongly
that the quality of their lives, as well
as the excellence of their practice,
have been adversely impacted by liti-
gation.

A doctor was in my office recently
who is a leader in the medical associa-
tion. He said, Jeff, I am telling you
maybe as much as 50 percent of the
medicine we practice is driven out of
fear of lawsuits. We could reduce the
cost of medicine by a tremendous de-
gree if we could contain the threat of
lawsuits.

There is no doubt that lawsuits have
recompensed people who needed it for a
wrong. When a person commits a
wrong, they should pay. There is no
doubt about it. I know the Presiding
Officer and the Senator from Ken-
tucky, in their law school there was a
community standard of excellence.

Everybody is not expected to be the
best surgeon in America. Everyone is
not expected to be the best lawyer in
America. Take somebody who is a pro-
fessional and they were expected to
give the best skilled work they could
give under the circumstances. They
should not be found negligent. They
should not ignore a patient. They
should not fail to give the kind of care
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that everybody knows ought to be
given. But just because one person has
a steadier hand or has more experience
maybe and can do a surgery slightly
better than another one does not mean,
and never has meant under American
law, that there is a liability question.

I think the Senator from Kentucky is
correct. What has concerned me is the
erosion of the standard of negligence
and error. A physician or a hospital
should commit an error, negligence,
before they should be required to com-
pensate someone who has had an unfor-
tunate result in that hospital. We have
gotten away from that.

This bill, of course, allows for full
recompense for damages and injury for
any cost for medical care; any cost for
future treatment or hospitalization,
which in a lifetime could be millions of
dollars; $250,000 in pain and suffering,
in addition to the compensatory costs;
and $250,000 or twice the compensatory
damages for punitive damages. Those
things are allowed for in the bill; it
just simply says there is a limit.

When a person can sue somebody for
$560 million and get a jury—juries really
have a difficult time deciding between
$2 million and $30 million, and they
come up with $15 million. How did they
come up with that number? This says
that one gets fully compensated for
however much it costs, for any dam-
ages that are sustained as a result of
the negligence of a physician. In addi-
tion to that, one can get punitive dam-
ages and pain and suffering, but it is
limited. I think that would go a long
way to making lawsuits settleable so
both sides know the framework they
are operating under. Then a lawsuit
can be settled. Without a limit on the
top, it is very difficult to settle that
lawsuit.

I believe this is good legislation. I
hope it can move forward. I hope we do
not see it obstructed and blocked as we
have others. I hope we can get an up-
or-down vote.

I yield the floor.

The PRESIDING OFFICER. The as-
sistant majority leader.

Mr. MCCONNELL. Mr. President, be-
fore the Senator from Alabama leaves,
I want to thank him again for the hear-
ings he held on the Commonsense Con-
sumption Act, not the bill before us
today but another measure that
makes, as the title implies, common
sense. The common sense embedded in
that bill is that it is improper to sue a
food manufacturer or a distributor for
damages claiming that the seller made
you overweight. It is simple justice. It
would not deny any of the traditional
claims against a distributor or manu-
facturer of food, but it would prevent
such a ridiculous lawsuit.

The American people overwhelm-
ingly support this legislation by well
up into the 80 percent. The legislation
passed the House of Representatives by
an overwhelming bipartisan vote and is
at the desk in the Senate. Hopefully
sometime this year we will get an op-
portunity to call that up and see if
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maybe the Senate will let us at least
pass a very modest legal reform bill
that deals with a problem that is be-
ginning to evolve in our society of
victimhood.

Mr. SESSIONS. If the Senator will
yield, I would note that Professor
Schwartz, as I said, the editor of the
most utilized textbook on lawsuits and
torts in America, strongly supports the
legislation. He feels it is appropriate. I
will ask the Senator, does he not agree,
based on his experience as an attorney,
that we have muddled over and glossed
over the question of fault?

In the Senator’s bill, if they sell food
that is contaminated and a person gets
sick, if they sell food that has a bug in
it or something, somebody can still
sue. If the food is unhealthy a person
can sue, but if it is perfectly healthy
food and it is the food one ordered they
ought not to be able to bring a lawsuit.
Is that not the intent of the Senator’s
legislation?

Mr. McCCONNELL. The Senator from
Alabama is correct. That is, of course,
the underlying principle of this legisla-
tion. I thank him for having the hear-
ing and for giving people an oppor-
tunity to come forward and have their
say on this important legislation.

As T said, it is at the desk and we
hope sometime during the course of the
second session of this Congress we will
have a chance to address it.

Mr. SESSIONS. One more question.
Has not the question of fault always
been the cornerstone of American law
with regard to lawsuits and negligence
and liability, that somebody has to be
at fault, have done something beyond
the standard of care to cause a dam-
age? That is when there is a lawsuit. Is
not getting away from that one of the
reasons that we are having so much
abuse in the legal system?

Mr. McCONNELL. That is what we
always were taught. As the Senator in-
dicated, in school that is what tort law
was about. If one was not negligent, if
they did not cause the harm, they
should not be held liable. We have got-
ten away from that in this country. It
is a very dangerous trend. It is time for
the Congress of the United States to
begin to redress this imbalance. I
thank my friend from Alabama.

Mr. President, on the matter before
us upon which we will be voting cloture
on the motion to proceed tomorrow,
the Pregnancy and Trauma Care Pro-
tection Act introduced by Senator
GREGG and Senator ENSIGN, this is our
third attempt this Congress and our
second attempt in 6 weeks to try to do
something about the medical liability
crisis that is forcing patients all across
the country to go without critically
important medical services. On both
previous occasions, a majority of the
Senate has voted to try to solve this
problem.

Unfortunately, though, only one
brave soul on the other side of the aisle
voted to support even taking up such a
measure.

But hope springs eternal and maybe
the third time is a charm. So we come
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back to the Senate to try once again to
give our colleagues on the other side of
the aisle a chance to join us in imple-
menting real reforms for a problem
that is all too real for many of our fel-
low citizens.

As we did the last two times, we
brought reform legislation to the floor.
We are offering the American people a
proven remedy—not a placebo. The bill
we hope our colleagues will let us con-
sider, like its two predecessors, is
based upon California’s successful
MICRA reforms. The Pregnancy and
Trauma Care Access Protection Act
would allow plaintiffs to recover un-
limited economic damages—up to a
quarter of a million dollars in non-
economic damages and punitive dam-
ages up to the greater of a quarter mil-
lion dollars or twice the economic
damages.

We recognize the reluctance of some
of our colleagues to implement
MICRA'’s reform on a nationwide scale,
proven though these reforms are. So
rather than propose the comprehensive
reform we tried to advance last year
for all medical practitioners, we are at-
tempting a modest first step. The pro-
visions in S. 2207 would apply only to
two of the medical specialties that are
suffering the most in this crisis: OB/
GYNs and emergency care services.
That is all this bill would touch.

Though extremely modest in scope,
this bill is crucial to protecting the
doctors who practice in these two areas
and the millions of American patients
who rely on them. For example, OB/
GYNs provide some of the most critical
medical services. Sadly, they also bear
the highest premiums. As a result,
women and children across our country
are placed in danger as they struggle
oftentimes unsuccessfully to find even
basic obstetrics care.

In addition, emergency room doctors
are the primary care physicians for
many Americans. According to the Al-
liance of Specialty Medicine, each year
there are 110 million visits to emer-
gency departments. More than 90 per-
cent of these visits are patients who
need to be seen in 2 hours or less. And
approximately 28.3 million Americans
visit the emergency room each year
due to an accident or unintentional in-
jury. Ninety-nine percent of those pa-
tients will recover after receiving life-
saving care from an ER or trauma cen-
ter.

Thus, when ER doctors and trauma
care physicians curtail their practices
or go out of business altogether be-
cause of the medical liability crisis,
the people who suffer the most obvi-
ously are the American families.

Let us turn to the crisis in Kentucky.
This chart illustrates Kentucky’s crisis
in obstetric services.

Sixty percent of Kentucky’s counties
are without OB/GYNs.

This chart takes a look at the coun-
ties. The red counties, which the occu-
pant of the Chair and our colleagues
can see, are many counties. Sixty-nine
of one hundred twenty counties in Ken-
tucky have no OB/GYN.
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In addition to that, the next chart il-
lustrates the availability of emergency
services in Kentucky. 43 percent of
Kentucky’s counties are without emer-
gency room physicians. That is 52 of
the 120 counties.

All of the red counties all across the
Commonwealth of Kentucky have no
ER doctor at all—mone.

Another 21 percent of Kentucky
counties have only one specialist in
emergency medicine for the entire
county.

So you can see in our State, the Com-
monwealth of Kentucky, there is a se-
rious crisis—an absence of OB/GYN
care and an absence of emergency room
doctors. A principal reason for that,
not surprisingly, is the medical mal-
practice crisis that we have in the
Commonwealth of Kentucky.

This is a serious problem. We have
county after county in crisis. Just to
give you an example, Perry County in
southeastern Kentucky technically has
a practicing OB/GYN. But that one doc-
tor stopped delivering babies during
the last year. If you are in Perry Coun-
ty, it doesn’t do you much good. They
have an OB/GYN but she does not de-
liver babies.

Eighty-two of Kentucky’s one hun-
dred twenty counties don’t have either
an obstetrician or have one obstetri-
cian.

This is a serious problem in the Com-
monwealth of Kentucky.

Six weeks ago, when we were asking
our colleagues to consider the Healthy
Mothers and Healthy Babies Access to
Care Act—S. 2061— I discussed the cri-
sis in obstetric and gynecological serv-
ices in my home State of Kentucky.

Kentucky does not have liability re-
form. Not surprisingly, liability insur-
ance rates for OB’s in Kentucky, for ex-
ample, increased 64 percent in just 1
year, from 2002 to 2003. Also not sur-
prisingly, in just the last 3 years, Ken-
tucky has lost one-fourth of its obste-
tricians. Moreover, Kentucky has lost
nearly half its potential obstetric serv-
ices during this time, when one factors
in doctors who have limited their prac-
tices.

According to the Kentucky Medical
Association, 60 percent of the counties
in Kentucky do not have any OB-GYNs.

Other counties, such as Perry County
in southeastern Kentucky, technically
have a practicing OB-GYN, but that
one doctor has stopped delivering ba-
bies within the last year. So if you are
in Perry County, that doesn’t do you
much good.

Another 8 counties—like Greenup,
Lawrence, and Johnson Counties in
northeast Kentucky—have just one OB-
GYN in each county.

So if you are a woman in these coun-
ties, you had better hope that there
isn’t another woman having a baby at
the same time you are, or that the doc-
tor is not out of town or busy with an-
other patient. If that happens, then
you are going to have to drive through
the hills on the back roads of eastern
Kentucky to try to find a doctor to de-
liver your baby.
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All told, 82 of Kentucky’s 120 coun-
ties have no OB’s or have just one OB.

Now, you may be thinking that, al-
though this is far from ideal, couldn’t
the women in these situations simply
go to the emergency room and have an
ER doctor deliver their baby? Maybe in
the old days women could do this, but
they can’t do this anymore.

Another casualty in the medical li-
ability crisis has been in the provision
of emergency medical services. Accord-
ing to the Kentucky Medical Associa-
tion, medical liability premiums for
ER physicians increased, on average,
an astounding 204% from 2001 to 2002!

The situation of Dr. David Stanforth
is illustrative. He is a partner in an
emergency medicine group serving
three hospitals in Northern Kentucky.
Dr. Stanforth had his malpractice in-
surance cancelled 3 years ago and then
switched insurance policies to obtain
coverage. His premiums have since tri-
pled to $800,000 per year, even though
there wasn’t a malpractice award
against his ER group during that pe-
riod.

The result of situations like Dr.
Stanforth’s are all-too-predictable.

According to the Kentucky Depart-
ment of Public Health, 43% of Ken-
tucky counties do not have any doctors
specializing in emergency medicine.
Another 21% of Kentucky counties
have only one emergency room physi-
cian. All told, then, 64% of Kentucky
counties do not have any ER doctors or
have only one ER doctor for the entire
county.

To come back to the crisis in obstet-
ric services that I was discussing, if
you are a woman in eastern Kentucky
who is delivering a baby, not only are
you not going to be able to find an O.B.
to delivery your baby. You are not
going to be able to find an ER doctor to
help you either. Instead, you are going
to have to drive until you find some
doctor—any doctor—if you’re lucky, to
help with your delivery.

Unfortunately, too many women are
not so lucky. They end up delivering
their babies in the backseat of a car or
on the side of the road.

This situation cannot continue. I ap-
plaud Senators GREGG and ENSIGN for
their determination to do something
about this crisis. I hope my colleagues
on the other side will let us try to
solve this problem with meaningful re-
form and will vote to invoke cloture on
the motion to proceed.

I thank the Chair.

I will conclude by saying the prin-
cipal reason for the crisis is the rising
cost of medical malpractice insurance,
and the inability of these physicians,
dedicated though they may be to public
health and serving people in the Com-
monwealth of Kentucky, who simply
can’t afford to stay in business. They
cannot make a living doing what they
went to medical school to do and what
they want to do with their lives, which
is to take care of women and babies
and to save people in the emergency
rooms of the Commonwealth.
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We will have an opportunity tomor-
row, once again—as I said earlier, hope-
fully a third time will be a charm—to
take the simple step of going to the bill
and giving us an opportunity in the
Senate of addressing what is indeed a
national medical crisis.

MORNING BUSINESS

Mr. McCCONNELL. Mr. President, I
ask unanimous consent that the Sen-
ate now proceed to a period of morning
business with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

LOCAL LAW ENFORCEMENT ACT
OF 2001

Mr. SMITH. Mr. President, I speak
about the need for hate crimes legisla-
tion. On May 1, 2003, Senator KENNEDY
and I introduced the Local Law En-
forcement Enhancement Act, a bill
that would add new categories to cur-
rent hate crimes law, sending a signal
that violence of any Kkind is unaccept-
able in our society.

On February 29, 2004, a transsexual
man who was planning to undergo an
operation to make him a woman, was
found shot to death in his car parked
outside his apartment in Georgia. The
Atlanta Police are canvassing local
bars seeking information from anyone
who knew the victim.

I believe that Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. By passing this leg-
islation and changing current law, we
can change hearts and minds as well.

———

NATIONAL PUBLIC HEALTH WEEK

Mr. SARBANES. Mr. President, I rec-
ognize the American Public Health As-
sociation’s 14th annual National Public
Health Week. I specifically want to ac-
knowledge and commend the Associa-
tion on its theme this year: “Elimi-
nating Health Disparities: Commu-
nities Moving from Statistics to Solu-
tions.”

Our public health practitioners affect
all areas of life as they fulfill their
mission of promoting health and pre-
venting disease at the broader ‘‘popu-
lation” level. The American Public
Health Association is the oldest and
largest organization of public health
professionals and has had an enormous
influence on public health priorities
and policies for over 100 years.

As we begin National Public Health
Week, it is clear how the Association’s
selection of a particular theme can
make a significant difference in how
we develop our health agenda as a na-
tion. I think this year’s choice will be
no exception and that it will be an im-
petus for frank and thoughtful discus-
sion about what should be one of the
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