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Prior to the war, the Iraqi police had a 
well-deserved reputation for being cor-
rupt. Reports continue to indicate this 
remains a problem and, as I mentioned, 
there are indications the security 
forces have been infiltrated by terror-
ists. At the same time, many of the 
honest policemen are being targeted by 
terrorists. On Tuesday, 11 were killed 
in an ambush. So one should view num-
bers with a healthy skepticism and 
focus on quality. 

I also had the opportunity to visit 
Balad, about 25 miles north of Bagh-
dad. This will become the future center 
of air operations in Iraq, and we are 
now preparing a major airbase to serv-
ice American troops for the next 3 to 5 
years. 

Elsewhere, there is the intent to 
move American troops out of Baghdad 
and consolidate forces in fewer instal-
lations on the periphery, thus reducing 
the visibility of the American foot-
print. This is going to be a very deli-
cate maneuver. Reducing the American 
presence in Baghdad has to be balanced 
by an increase in the effectiveness of 
Iraqi security forces inside the city. We 
could run the risk of having that city 
of about 6 million become an even safer 
haven for terrorists while we hunker 
down in bases on the outskirts. 

It also means we are planning for an 
extended stay in Iraq. While the admin-
istration indicates 33 countries are now 
contributing troops to Iraq, the bulk of 
the troops is American, and unless 
there is a change in strategy by the ad-
ministration or a change in attitude by 
the international community, those 
troops for the foreseeable future will 
remain largely American. 

Will there be American troops in Iraq 
by the time of the next Presidential 
election in 2008? Right now the answer 
is yes. 

I was able to visit Kabul as well. So 
much attention and money have been 
focused on Iraq that I believe Afghani-
stan has been neglected to the det-
riment of our goal of defeating the ter-
rorists who attacked us on 9/11.

One example: in Iraq we hope to field 
an army of 27 battalions in 12 months 
at a cost of $1.8 billion, while in Af-
ghanistan we hope to field an army of 
15 battalions in 26 months at a cost of 
$569 million. Yet, in Iraq, there is a 
military infrastructure of garrisons, fa-
cilities, and a history of a national 
army that Afghanistan lacks. There 
are huge cultural barriers to overcome 
in linguistics and ethnicity that make 
Iraq look homogenous in comparison. 
Our military is doing a great job in 
trying to stand up an army in Afghani-
stan, but it is an enormous job, and so 
far the international community is not 
providing sufficient resources either to 
rebuild the country or create a sustain-
able and professional security force. 

Afghanistan has an even greater 
problem in the lack of a civic adminis-
trative infrastructure. Without the cre-
ation of a strong local and central gov-
ernment, we run the risk of creating a 
well trained army that the government 

cannot pay for or sustain, further in-
creasing the risk that the Taliban and 
al-Qaida terrorists could return to 
power. 

We need to give more attention and 
make a greater commitment to Af-
ghanistan. In Kosovo, for example, 25 
times more money was pledged on a per 
capita basis than to Afghanistan and 50 
times more troops per capita were sent. 
Afghanistan needs an estimated $20 bil-
lion in assistance over the next 5 years 
but so far only $7 billion has been 
pledged and even less received. I worry 
that, 2 years after the fall of the 
Taliban, Afghanistan has become the 
forgotten war even as al-Qaida terror-
ists and Taliban remnants continue to 
make it their sanctuary and regroup 
their forces. 

I opposed going to war in Iraq when 
we did. I did not think that the threat 
posed by weapons of mass destruction 
was imminent, nor did I think we had 
taken sufficient time to prepare for the 
consequences of a prolonged occupa-
tion of Iraq. I was concerned that 
starting another conflict before we had 
squashed the al-Qaida terrorist threat 
in Afghanistan would disperse our 
forces and expose us to even more ter-
rorist problems. To be successful in 
both, with the least cost to the United 
States in terms of lives and resources, 
required an international coalition and 
consensus along the lines of the one 
created in the first gulf war. We have 
yet to achieve that either in Afghani-
stan, where there is international sup-
port but insufficient resources, or in 
Iraq where the bulk of resources and 
personnel are being provided by the 
United States. 

We need to rebuild support for Amer-
ican foreign policy both abroad and at 
home. A recent Pew Foundation poll 
indicates that the U.S. image abroad 
remains negative in most nations. This 
cannot be good. For Americans to be 
secure, we need to be respected, and, as 
both Iraq and Afghanistan dem-
onstrate, we cannot go it alone unless 
American citizens want to bear the full 
burden of sacrifice. We need inter-
national support. This does not mean 
sacrificing American interests to for-
eign interests, but it means working 
with other nations to gain a consensus 
in support of our objectives. In many 
we are one. 

At home, too, we need to rebuild bi-
partisan support for American foreign 
policy. This has been lost in the last 
few years. Healthy debate requires a 
willingness to listen to arguments and 
to accept those that are valid in order 
to develop a consensus on American 
foreign policy. This ability has been 
lost. 

Earlier this week, our former col-
league, Bill Cohen, spoke before the 9/
11 Commission. He talked about ‘‘the 
kind of poisonous atmosphere that ex-
isted then that continues today,’’ refer-
ring to the questioning of President 
Clinton’s motives when he launched at-
tacks against al-Qaida in Afghanistan 
and Sudan. Constructive criticism of 

strategy and oversight of its implemen-
tation are essential tools in sharpening 
the tip of our policy weapons. But they 
need to take place in an atmosphere 
where such debate is not just another 
arrow in the quiver of partisan politics. 

I pray that one of the successes of 
the 9/11 Commission and other discus-
sions in this very political year will be 
a determination to restore comity in 
foreign policy. 

My recent travels in Iraq and Af-
ghanistan have convinced me that, if 
we are to succeed in either country, we 
need to be prepared to remain in both 
countries for a long time, and we need 
to be prepared for additional sacrifices 
in terms of lives and financial re-
sources. To accept that burden, there 
has to be a consensus in foreign policy. 
To bear that burden will require a de-
termination to establish international 
support for our policies. 

I thank the Chair. I yield the floor. 
I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. DEWINE. Madam President, I ask 

unanimous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is now closed. 

f 

UNBORN VICTIMS OF VIOLENCE 
ACT OF 2004 

The PRESIDING OFFICER. Under 
the previous order, the hour of 10:30 
having arrived, the Senate will proceed 
to the consideration of H.R. 1997, which 
the clerk will report. 

The assistant legislative clerk read 
as follows:

A bill (H.R. 1997) to amend title 18, United 
States Code, and the Uniform Code of Mili-
tary Justice to protect unborn children from 
assault and murder, and for other purposes.

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. Madam President, I 
come to the floor this morning to begin 
the debate on the Unborn Victims of 
Violence Act. I would like first to 
thank our 40 cosponsors for their lead-
ership and support on this issue. 

Let me also thank specifically Sen-
ator LINDSEY GRAHAM, who championed 
this issue on the House side for a num-
ber of years before he joined us here in 
the U.S. Senate. He has worked tire-
lessly to see to it that the most vulner-
able members of our society are, in 
fact, protected. 

Let me also thank our lead House 
sponsors, Congresswoman MELISSA 
HART from Pennsylvania, and my 
friend and colleague from the State of 
Ohio, Congressman STEVE CHABOT. 
They have both been great champions 
of this great cause. They worked tire-
lessly to help get this important bill 
passed in the House of Representatives. 
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Our bill is very simple. I will take 

just a couple of minutes to explain it. 
It is a bill about simple justice. It is a 
bill about doing what is right. I was 
asked yesterday by one of my col-
leagues, Why do we need this bill? Why 
is this bill on the floor? 

This is what I responded yesterday 
and this is what I would say to my col-
leagues here in the Senate this morn-
ing. Imagine a pregnant woman in a 
national park or a pregnant woman on 
an Air Force base and she is violently 
assaulted. As a result of that assault, 
she loses her child; that child dies. 
Today, there is no Unborn Victims of 
Violence Act. Today, unless that Fed-
eral park or Air Force base is located 
in a State that has a similar law, a 
Federal prosecutor would search the 
Federal statute books in vain to find 
anything to charge that assailant for 
the death of that child, for the death of 
that unborn infant, the fetus. The only 
thing that Federal prosecutor would be 
able to charge that defendant with is 
the assault of the woman. The death of 
that child would not be able to be 
charged as what we would think would 
be a separate offense. Justice would 
not be done for that, what we would 
think would be a separate offense. 

This bill corrects that. This bill rec-
ognizes there are two victims. There is 
the victim, the mother, who was as-
saulted; and there is the victim, the 
unborn child, who was either injured or 
killed. It is that simple. 

This bill recognizes when someone 
attacks and harms a mother and her 
unborn child that attack does in fact 
result in two separate victims: the 
mother and her child. That is what this 
bill does. 

I will have more to say about this 
bill later. I will reserve the remainder 
of my time. 

The PRESIDING OFFICER. The Sen-
ator from California. 

AMENDMENT NO. 2858 
Mrs. FEINSTEIN. Madam President, 

I would like to call up amendment 2858. 
The PRESIDING OFFICER. The 

clerk will report. 
The assistant legislative clerk read 

as follows: 
The Senator from California [Mrs. 

FEINSTEIN] for herself and Mr. LAUTEN-
BERG, Mr. BINGAMAN, Mrs. BOXER, Mr. 
KENNEDY, and Mr. CORZINE, proposes an 
amendment numbered 2858. 

Mrs. FEINSTEIN. I ask unanimous 
consent the reading of the amendment 
be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows:
(Purpose: Entitled the Motherhood 

Protection Act) 
Strike all after the enacting clause and in-

sert:
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Motherhood 
Protection Act’’. 
SEC. 2. PROTECTION OF PREGNANT WOMEN. 

(a) IN GENERAL.—Title 18, United States 
Code, is amended by inserting after chapter 
90 the following: 

‘‘CHAPTER 90A—PROTECTION OF 
PREGNANT WOMEN

‘‘CHAPTER 90A—PROTECTION OF 
PREGNANT WOMEN

‘‘Sec. 
‘‘1841. Causing termination of pregnancy or 

interruption of the normal 
course of pregnancy.

‘‘§ 1841. Causing termination of pregnancy or 
interruption of the normal course of preg-
nancy 
‘‘(a)(1) Any person who engages in conduct 

that violates any of the provisions of law 
listed in subsection (b) and thereby causes 
the termination of a pregnancy or the inter-
ruption of the normal course of pregnancy, 
including termination of the pregnancy 
other than by live birth is guilty of a sepa-
rate offense under this section. 

‘‘(2)(A) Except as otherwise provided in 
this paragraph, the punishment for that sep-
arate offense is the same as the punishment 
provided for that conduct under Federal law 
had that injury or death occurred to the 
pregnant woman. 

‘‘(B) An offense under this section does not 
require proof that—

‘‘(i) the person engaging in the conduct had 
knowledge or should have had knowledge 
that the victim of the underlying offense was 
pregnant; or 

‘‘(ii) the defendant intended to cause the 
termination or interruption of the normal 
course of pregnancy. 

‘‘(C) If the person engaging in the conduct 
thereby intentionally causes or attempts to 
cause the termination of or the interruption 
of the pregnancy, that person shall be pun-
ished as provided under section 1111, 1112, or 
1113, as applicable, for intentionally termi-
nating or interrupting the pregnancy or at-
tempting to do so, instead of the penalties 
that would otherwise apply under subpara-
graph (A). 

‘‘(D) Notwithstanding any other provision 
of law, the death penalty shall not be im-
posed for an offense under this section. 

‘‘(b) The provisions referred to in sub-
section (a) are the following: 

‘‘(1) Sections 36, 37, 43, 111, 112, 113, 114, 115, 
229, 242, 245, 247, 248, 351, 831, 844(d), 844(f), 
844(h)(1), 844(i), 924(j), 930, 1111, 1112, 1113, 
1114, 1116, 1118, 1119, 1120, 1121, 1153(a), 1201(a), 
1203, 1365(a), 1501, 1503, 1505, 1512, 1513, 1751, 
1864, 1951, 1952(a)(1)(B), 1952(a)(2)(B), 
1952(a)(3)(B), 1958, 1959, 1992, 2113, 2114, 2116, 
2118, 2119, 2191, 2231, 2241(a), 2245, 2261, 2261A, 
2280, 2281, 2332, 2332a, 2332b, 2340A, and 2441 of 
this title. 

‘‘(2) Section 408(e) of the Controlled Sub-
stances Act of 1970 (21 U.S.C. 848(e)). 

‘‘(3) Section 202 of the Atomic Energy Act 
of 1954 (42 U.S.C. 2283). 

‘‘(c) Subsection (a) does not permit pros-
ecution—

‘‘(1) for conduct relating to an abortion for 
which the consent of the pregnant woman 
has been obtained or for which such consent 
is implied by law in a medical emergency; 

‘‘(2) for conduct relating to any medical 
treatment of the pregnant woman, or mat-
ters related to the pregnancy; or 

‘‘(3) of any woman with respect to her 
pregnancy.’’. 

(b) CLERICAL AMENDMENT.—The table of 
chapters for part 1 of title 18, United States 
Code, is amended by inserting after the item 
relating to chapter 90 the following:

‘‘90A. Protection of pregnant women 1841’’.
SEC. 3. MILITARY JUSTICE SYSTEM. 

(a) PROTECTION OF PREGNANT WOMEN.—Sub-
chapter X of chapter 47 of title 10, United 
States Code (the Uniform Code of Military 
Justice), is amended by inserting after sec-
tion 919 (article 119) the following: 

‘‘§ 919a. Art. 119a. Causing termination of 
pregnancy or interruption of normal 
course of pregnancy 
‘‘(a)(1) Any person subject to this chapter 

who engages in conduct that violates any of 
the provisions of law listed in subsection (b) 
and thereby causes the termination of a 
pregnancy or the interruption of the normal 
course of pregnancy, including termination 
of the pregnancy other than by live birth, is 
guilty of a separate offense under this sec-
tion. 

‘‘(2)(A) Except as otherwise provided in 
this paragraph, the punishment for that sep-
arate offense is the same as the punishment 
for that conduct under this chapter had that 
injury or death occurred to the pregnant 
woman. 

‘‘(B) An offense under this section does not 
require proof that—

‘‘(i) the person engaging in the conduct had 
knowledge or should have had knowledge 
that the victim of the underlying offense was 
pregnant; or 

‘‘(ii) the defendant intended to cause the 
termination or interruption of the normal 
course of pregnancy. 

‘‘(C) If the person engaging in the conduct 
thereby intentionally causes or attempts to 
cause the termination of or the interruption 
of the pregnancy, that persons shall be pun-
ished as provided under section 918, 919, or 
880 of this title (article 118, 119, or 80), as ap-
plicable, for intentionally causing the termi-
nation of or interruption of the pregnancy or 
attempting to do so, instead of the penalties 
that would otherwise apply under subpara-
graph (A). 

‘‘(D) Notwithstanding any other provision 
of law, the death penalty shall not be im-
posed for an offense under this section. 

‘‘(b) The provisions referred to in sub-
section (a) are sections 918, 919(a), 919(b)(2), 
920(a), 922, 924, 926, and 928 of this title (arti-
cles 111, 118, 119(a), 119(b)(2), 120(a), 122, 124, 
126, and 128). 

‘‘(c) Subsection (a) does not permit pros-
ecution—

‘‘(1) for conduct relating to an abortion for 
which the consent of the pregnant woman 
has been obtained or for which such consent 
is implied by law in a medical emergency; 

‘‘(2) for conduct relating to any medical 
treatment of the pregnant woman or matters 
relating to her pregnancy; or 

‘‘(3) of any woman with respect to her 
pregnancy.’’. 

(b) CLERICAL AMENDMENT.—The table of 
sections at the beginning of subchapter X of 
chapter 47 of title 10, United States Code (the 
Uniform Code of Military Justice), is amend-
ed by inserting after the item relating to 
section 919 the following:
‘‘919a. Causing termination of pregnancy and 

termination of normal course of 
pregnancy.’’.

Mrs. FEINSTEIN. Madam President, 
I agree with virtually everything the 
Senator from Ohio has said. Although 
there are many State laws which do 
take into consideration a fetus, it is 
true that the Federal laws, which 
would impact only those on Federal 
property, are silent. I am in complete 
concurrence with everything the Sen-
ator has said. I have had the privilege 
of working with him, so it is a delight 
for me to be able to discuss and debate 
this issue with him. 

The substitute amendment I have 
called up is on behalf of Senators 
BINGAMAN, BOXER, CORZINE, KENNEDY 
and LAUTENBERG. I would like to make 
clearer a couple of places in that 
amendment. 
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I ask unanimous consent to send a 

modification to the desk. 
Mr. DEWINE. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mrs. FEINSTEIN. I hear the objec-

tion. I am rather surprised by the ob-
jection. It is generally common cour-
tesy to allow a Senator to amend his or 
her amendment. However, I believe our 
amendment is clear on its face. 

I would like to point out that since 
2000, in the Senate, there has been no 
hearing on this amendment and no op-
portunity for the Judiciary Committee 
to make corrections. This amendment 
is on the floor as a rule XIV. 

I am very disappointed the Senator 
will not allow me to make a modifica-
tion. For the record, let me simply 
state that I was proposing a minor 
change designed to further clarify what 
I believe to be the clear intent and ap-
plication of our amendment. The bot-
tom line is this: Even without the tech-
nical changes, our amendment is clear. 
We include the same structure, the 
same crimes, and the exact same pen-
alties as the DeWine bill.

The only real difference between our 
amendment and the DeWine bill is that 
we do not attempt to place into law 
language defining life as beginning at 
conception—beginning with an embryo. 

Just to clarify for the purpose of giv-
ing judges more legislative history 
with which to interpret our amend-
ment, let me be clear about the two 
provisions at issue. 

The first modification concerns sec-
tion (c)(2) of our amendment which 
reads ‘‘For medical treatment of the 
woman or matters relating to the preg-
nancy.’’ This language simply tracks 
the DeWine language and the House 
bill language. I believe it is quite clear 
what we meant by this was to exempt 
medical treatment of the woman or 
any other medical treatment related to 
the pregnancy. 

The second criticism or modification 
was that section (c)(2) which applies to 
intentional crimes against the preg-
nant woman is awkwardly worded and 
thus vague. The intent of the section is 
also clear. Our amendment and the 
House and the DeWine bill would pun-
ish an individual who intentionally 
ends a pregnancy in accordance with 
the murder, manslaughter, or intent 
statutes already on the books. The 
level of penalty would be determined 
by a judge and would be based on the 
level of intent. For instance, punish-
ment under the murder statute would 
require malice. Punishment under the 
manslaughter statute would not. But 
either way the intent is clear. 

I believe the only real reason to raise 
these issues is to try to defeat our 
amendment without addressing the un-
derlying fact that our amendment con-
tains the same law enforcement goals 
as the DeWine and the House bill, but 
without injecting a debate over a wom-
an’s right to choose into the equation. 

This issue is not as simple as it 
seems at first glance. Everyone in the 

Senate wants to accomplish the same 
goal—punishing those who, by attack-
ing or killing a pregnant woman, de-
prive families not only of the mother 
but also of the joy to help raise the 
child yet to be born. Punishing those 
who end a pregnancy and thus end the 
potential life experience, all of the 
hopes and dreams embodied by that 
pregnancy and the child to come, is an 
important advance in Federal criminal 
law. 

But here is where it gets more com-
plicated. The House bill before us, the 
DeWine bill, now takes the position in 
law that life begins at conception. 
This, then, involves this bill directly 
into a woman’s right to choose—an 
issue that need not be raised and 
should not be raised in this debate. 

Although the text of the amendment 
itself technically provides an exception 
for abortion, experts on both sides of 
this issue agree the language in the bill 
will clearly place into Federal law a 
definition of life that will chip away at 
the right to choose as outlined in Roe 
v. Wade. I hope to make that crystal 
clear as I go on. 

The Philadelphia Inquirer in its edi-
torial yesterday put it succinctly by 
saying:

If passed and signed, as promised by Presi-
dent Bush, the Federal law would be the first 
to recognize unborn children at any stage of 
development as victims with legal rights 
separate from those of their mothers. . . . 
It’s so easy to see how a Federal unborn vic-
tims law, coupled with unborn victims laws 
in 29 States, will form the basis of a new 
legal challenge to Roe v. Wade, the land-
mark case that gives women the right to ter-
minate certain pregnancies. If a fetus who 
dies during a crime is a murder victim, then 
isn’t abortion murder?

That is the Philadelphia Inquirer edi-
torial of yesterday. 

That is why I offered this substitute 
amendment. I think when I am finished 
describing the differences between our 
amendment and the underlying legisla-
tion, it will become crystal clear that 
these two measures accomplish the 
same goal in terms of criminal justice 
and the same goal in terms of deter-
rence. 

The difference between the two meas-
ures—the only difference—is our sub-
stitute does not include a new unprece-
dented definition of when life begins. 

The bottom line is this: It is unneces-
sary to include a definition of when life 
begins in this legislation, and including 
such language could, and I believe will, 
make it much more difficult to obtain 
convictions in these cases. 

The substitute amendment I offer 
today essentially provides that if a per-
petrator of an attack on a woman com-
mits certain violent Federal crimes 
against that woman and harms or ends 
her pregnancy, a prosecutor can charge 
the perpetrator with the underlying 
Federal crime first but can also charge 
the perpetrator with harming or ending 
her pregnancy and effectively harming 
or killing another potential life. 

How is this different from the 
DeWine bill? It is not different at all. 

The DeWine bill provides exactly the 
same provisions. A prosecutor can 
charge two crimes—one for the under-
lying attack on the woman and one for 
the termination of the pregnancy. The 
penalties in the DeWine bill are iden-
tical to the penalties in our amend-
ment. 

For instance, the DeWine bill pro-
vides that if the separate offense re-
sults in the ending of the pregnancy, 
the penalty is identical to the penalty 
for taking an adult’s life. The Fein-
stein substitute is the same. The 
DeWine bill says the maximum penalty 
for ending a pregnancy is a life sen-
tence, and the maximum penalty for 
harming that pregnancy is a 20-year 
sentence. The Feinstein substitute is 
the same. 

Neither bill allows for the death pen-
alty and neither bill applies to conduct 
to which the pregnant woman has con-
sented. 

The simple truth is this: Whichever 
bill passes in the end, a prosecutor will 
be given exactly the same ability to 
charge a defendant. The crimes are the 
same. The penalties are the same. Ev-
erything will be the same except a few 
simple words that inject the abortion 
debate into this issue by clearly estab-
lishing in criminal law for the first 
time in history that life begins at the 
moment of conception. I contend that 
if this result is incorporated in law, it 
will be the first step in removing a 
woman’s right to choice, particularly 
in the early months of a pregnancy be-
fore viability. 

As we all know, the question of when 
life begins is a profound and a deeply 
divisive one. So I don’t believe we 
should be addressing that issue here 
today—without a hearing since the 
year 2000, without expert testimony, 
and without need to do so. But, more 
importantly than that, this language 
unnecessarily turns a simple law into a 
controversial one and, most impor-
tantly, this language could make it 
more difficult for prosecutors to obtain 
a conviction for the second defense of 
harming or ending a pregnancy. I will 
describe why later. 

It is possible that some pro-choice ju-
rors might refuse to convict simply be-
cause the language of the law refers to 
an unborn ‘‘child in utero’’—that is a 
quote, ‘‘child in utero,’’ that is bill lan-
guage—when the victim may have only 
been 1 week or even 1 day pregnant. 

An embryo in this bill becomes a per-
son for the purpose of Federal criminal 
sanctions for the first time in Amer-
ica’s history. That is the significance 
of this bill. This substitute allows ju-
rors to look at evidence and the law 
and it doesn’t force jurors to grapple 
with the complicated and controversial 
issue of when life begins. 

Including language defining the be-
ginning of life is not in any way nec-
essary to the criminal law but, rather, 
it is only relevant to the abortion de-
bate. 

Let me show you a statement that I 
believe reveals the clear intent of this 

VerDate jul 14 2003 03:08 Mar 26, 2004 Jkt 029060 PO 00000 Frm 00008 Fmt 4624 Sfmt 0634 E:\CR\FM\G25MR6.016 S25PT1



CONGRESSIONAL RECORD — SENATE S3127March 25, 2004
bill. That statement is made by Sam-
uel Casey, executive director and CEO 
of the Christian Legal Society. This is 
the intent:

In as many areas as we can, we want to put 
on the books that the embryo is a person . . . 
that sets the stage for a jurist to acknowl-
edge that human beings at any stage of de-
velopment deserve protection—even protec-
tion that would trump a woman’s interest in 
terminating a pregnancy.

This will be the first strike against 
all abortion in the United States of 
America. This will draw back the veil 
and, I believe, makes crystal clear 
what this legislation actually is. This 
is the key to much of the support for 
this legislation: Not just adding a new 
criminal law on the books, but also de-
fining life as beginning at conception 
in statute here and then in the future, 
wherever else and however else pos-
sible. This is a concerted effort to in-
sert the definition of when life begins 
into the law wherever possible. 

Let me give some examples of quotes 
that again make this very clear. The 
intention of the antichoice community 
has been clearly revealed by a Repub-
lican strategist by the name of Jeffrey 
Bell. Here is how he put it:

Parental notification rules don’t really 
prohibit anything. They don’t ban the act of 
abortion. But a cloning ban—this is saying 
that something should be illegal. And if tak-
ing [unborn] human life became illegal, that 
would be a breakthrough. Since Roe, no one 
has been able to do that.

So this, Members of the Senate, is 
clearly the agenda, freezing the law, 
any law, in this case criminal law, that 
life begins at conception. Then, once 
declared legally, that law becomes the 
stepping-stone to refuse embryonic 
stem cell research and to ban abortion. 
Once the law defines human life as be-
ginning at conception, stem cell re-
search could become murder, abortion 
becomes murder, even in the first days 
of a pregnancy. 

That is where this is going. Please 
see it. Understand it. Know it. Every-
one in this body who believes embry-
onic stem cell research holds a promise 
for cures to Parkinson’s, for cures to 
Alzheimer’s, for cures to juvenile dia-
betes, for perhaps spinal cord rupture 
repair, will have to contend with a 
statute that has said life begins at con-
ception. So embryonic stem cell re-
search may become murder and abor-
tion in the first trimester becomes 
murder. That is where this debate is 
taking us. That is the reason for this 
bill. 

The supporters of this bill will say 
they do not want to undermine Roe, 
but that is precisely what Nebraska 
State senator Mike Foley said when he 
proposed legislation to allow wrongful 
death suits involving the termination 
of a pregnancy. Let me quote him. Let 
me pull back the veil again:

We said specifically in our bill that we did 
not want to challenge Roe v. Wade, and that 
would not affect abortion in the legal sense. 
But philosophically, sure, these laws are a 
challenge . . . If a state can put someone in 
jail for life because they took the life of an 

unborn child, then we’re clearly saying there 
is something very valuable there.

Why is he saying that? He is saying 
that because a fetus, even at concep-
tion, becomes a person, becomes a 
human being. 

Professor R. Alta Charo of the Uni-
versity of Wisconsin further points out 
how these efforts are aimed at chang-
ing the law and how the Supreme Court 
might rule in future abortion cases. 
Charo said recently:

If you can get enough of these bricks in 
place, draw enough examples from different 
parts of life and law where embryos are 
treated as babies, then how can the Supreme 
Court say they’re not? This is, without ques-
tion, conscious strategy.

This is a professor of law at the Uni-
versity of Wisconsin, pulling the veil 
back further and exposing this exactly 
for what it is, a ‘‘conscious strategy’’ 
to say life begins at conception and en-
shrine it in this Federal law, and then 
other laws, and then other laws, and 
then go to the Supreme Court and Roe 
vs. Wade is struck down. 

In a CNN interview last May, the dis-
tinguished chairman of the Senate Ju-
diciary Committee—and I have had the 
pleasure of serving on that committee 
for 12 years—made the following com-
ment:

They say it undermines abortion rights. It 
does undermine it. But that’s irrelevant. 
We’re concerned here about a woman and her 
child . . . The partisan arguments over abor-
tion should not stop at a bill that protects 
women and children.

If that is true, then the Senator from 
Utah should vote for our amendment 
because our amendment does exactly 
the same thing, the same penalties for 
the same crimes as the House bill. 

When Justice Harry Blackmun wrote 
in 1973 the Roe decision, he said:
. . . the unborn have never been recognized 
in law as persons in the whole sense . . .

Let me repeat that: ‘‘the unborn have 
never been recognized in the law as 
persons in the whole sense.’’ 

What he did by saying that was actu-
ally, inadvertently provide a roadmap 
for the anti-choice people and those 
who want to undermine Roe and even-
tually to reverse it. This bill, the un-
derlying bill, is following that roadmap 
by changing a criminal law in a way 
which clearly says an embryo can be an 
individual as a person for the purposes 
of criminal prosecution. 

Clearly, this is a concerted effort to 
codify in law the legal recognition life 
begins at conception. If we allow that 
to happen today in this bill or in any 
bill, we put the right to choose square-
ly at risk. Roe v. Wade allowed States 
to claim a legitimate interest in pre-
venting abortion postviability. Many 
states—and we both know that—have 
laws on the books with respect to the 
third trimester and even the second 
trimester. 

If the concept of viability, which 
means when a fetus can live outside of 
the womb, gives way to a definition 
that provides life begins at conception, 
we could soon see abortion in this 

country outlawed entirely. Our amend-
ment avoids that problem and focuses 
only on the need to increase penalties 
for those who attack pregnant women. 

There has been a lot of discussion 
about the tragic Laci Peterson case in 
my State of California. I have had the 
pleasure of meeting with Laci’s moth-
er, Sharon Rocha, a very fine woman 
and a woman who I can understand is 
decimated by what happened to her 
daughter. Some in the Senate have 
suggested that this tragedy is evidence 
of a loophole in Federal law that needs 
to be closed. 

However, the House bill and the 
DeWine bill will have no impact in any 
way, shape, or form on the Laci Peter-
son case. The perpetrator of that crime 
will be prosecuted and punished under 
current California law and the per-
petrators of almost all similar crimes 
through the country will, in fact, be 
prosecuted under State laws, not a 
Federal law, unless the crime takes 
place on Federal property. 

In my State of California, the legisla-
ture amended California’s existing 
murder statute in 1970—that is 34 years 
ago—to read as follows:

Murder is the unlawful killing of a human 
being, or a fetus, with malice aforethought.

Now, if this were the case, if this 
were written in Federal law, easy, I 
would support it in a minute because it 
draws a distinction, it permits the 
‘‘double charge’’ that both Senator 
DEWINE and I agree is necessary. But 
the use of the words ‘‘or fetus’’ makes 
a distinction between a human being 
and a fetus for purposes of the applica-
tion of the homicide statute. That is 
important. And that is the law under 
which Laci Peterson’s alleged murderer 
is going to be prosecuted. 

If you look at it, you will see it is 
completely adequate. The complexity 
of that case, which continues today, is 
one that relates to evidence and proof, 
not a problem with statutes or pen-
alties. The California statute is wholly 
adequate. So the bill we discuss today 
would have absolutely no impact on 
the Laci Peterson case, none. 

Now, I would like to bring to the 
Senate’s attention a July 10 letter 
from a Stanford law professor. He goes 
into the problems of what this law, if 
passed, could actually do in the court-
room to actual prosecutions and to ju-
ries. His name is George Fisher. He is a 
criminal law expert. He is a former 
prosecutor. He served as an assistant 
DA, an assistant attorney general. He 
has taught criminal law at Stanford 
Law School since 1995, and he has 
founded Stanford’s criminal prosecu-
tion unit. 

He makes three points. Let me quote 
him:

The Bill’s apparent purpose of influencing 
the course of abortion politics will discour-
age prosecutions under any future Act. I do 
not know what motives gave rise to the 
Bill’s use of the expressions ‘‘child in utero’’ 
and ‘‘child, who is in utero,’’ but I do know 
that any vaguely savvy reader will conclude 
that these terms and the Bill’s definition of 
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them were intended by the Bill’s authors to 
influence the course of abortion politics. 

If the authors of the Bill truly seek to pro-
tect unborn life from criminal violence, they 
will better accomplish this purpose by avoid-
ing such expressions as ‘‘child in utero.’’ Bet-
ter alternatives would refer to injury or 
death to a fetus or damage to or termination 
of a pregnancy.

Dr. Fisher goes on to say:
The Bill’s apparent purpose of influencing 

the course of abortion politics will motivate 
prosecutors to exclude those prospective ju-
rors who otherwise would be most sympa-
thetic to the prosecution’s case. 

I predict that many or most judges will bar 
prosecutors and defense counsel from ques-
tioning prospective jurors about their views 
on abortion or about related matters such as 
their religion, religious practices, or polit-
ical affiliations. Forced to act largely on in-
stinct, prosecutors may be inclined to exer-
cise peremptory challenges against those 
prospective jurors who appear to be most 
sympathetic to the rights of pregnant 
women. This result clearly would frustrate 
the Bill’s stated purpose of protecting un-
born life from criminal violence.

He concludes:
The Bill’s apparent purpose of influencing 

the course of abortion politics offends the in-
tegrity of the criminal law. To anyone who 
cares deeply about the integrity of the crimi-
nal law, this Bill’s apparent attempt to in-
sert an abortion broadside into the criminal 
code is greatly offensive.

Now, that is a former prosecutor, a 
former assistant DA, assistant AG, a 
professor of law at Stanford Law 
School—one of the great law schools of 
our country—and head of the criminal 
prosecution unit at Stanford Law 
School. 

I ask unanimous consent to have the 
entire letter printed in the RECORD fol-
lowing my remarks. 

The PRESIDING OFFICER (Mr. EN-
SIGN). Without objection, it is so or-
dered. 

(See exhibit 1.) 
Mrs. FEINSTEIN. Mr. President, the 

substitute amendment, which I have 
offered, has been crafted to avoid these 
problems. 

Our amendment, the Motherhood 
Protection Act, will accomplish the 
same goal as the Unborn Victims of Vi-
olence Act, but will do so in a way that 
does not involve us in the debate about 
abortion or when life begins. In my 
view, there is no reason to vote against 
this substitute unless the intention is 
to establish legally that human life, for 
the purposes of Federal criminal law, 
begins at the moment of conception be-
cause, ladies and gentlemen, that is ex-
actly what this bill does. 

To emphasize the point, let me again 
turn to the comments of Samuel Casey, 
executive director and CEO of the 
Christian Legal Society, who clearly 
states the intention behind the bill in 
this quote:

In as many areas as we can, we want to put 
on the books that the embryo is a person. 
. . .That sets the stage for a jurist to ac-
knowledge that human beings at any stage 
of development deserve protection—even 
protection that would trump a woman’s in-
terest in terminating a pregnancy.

Let there be no doubt about the in-
tent. Anyone who is pro-choice cannot 

vote for this bill without the expecta-
tion that they are creating the first 
legal bridge to destroy Roe v. Wade. 

Now, there is a time and a place to 
discuss the morality and philosophy of 
when life begins. This is not that time. 
Now is the time to change our Federal 
law to punish criminals who would in-
flict grievous injuries or death upon 
pregnant women on Federal lands. So I 
urge my colleagues to support the sub-
stitute amendment.

EXHIBIT 1

STANFORD LAW SCHOOL, 
Stanford, CA, July 10, 2003. 

Senator DIANNE FEINSTEIN, 
U.S. Senate, Senate Hart Office Building, 

Washington, DC. 
DEAR SENATOR FEINSTEIN: I wish to express 

my concern about the current formulation of 
S. 1019, the Unborn Victims of Violence Act 
of 2003. Although I fully endorse the Bill’s ul-
timate aim of protecting pregnant women 
from the physical and psychological trauma 
of an endangered or lost pregnancy, I believe 
that the Bill’s current formulation will frus-
trate rather than forward this goal. 

I write both as a former prosecutor and as 
a law professor specializing in criminal law 
and criminal prosecution. At the outset of 
my career, I served as an assistant district 
attorney in Middlesex County, Mass., and as 
an assistant attorney general in the Massa-
chusetts Attorney General’s office. I then 
went to Boston College Law School, where I 
administered and taught in the criminal 
prosecution clinic. I have been at Stanford 
since 1995 and a tenured professor of law 
since 1999; during the next academic year, I 
will serve as Academic Associate Dean. In 
1996 I founded Stanford’s criminal prosecu-
tion clinic and have administered and taught 
in the clinic ever since. I have also created a 
course in prosecutorial ethics, which I 
taught at Boston College Law School and, as 
a visitor, at Harvard Law School. 

My background and interest in criminal 
prosecution prompt me to raise three objec-
tions to this Bill. All of them focus on the 
Bill’s use of the expressions ‘‘child in utero’’ 
and ‘‘child, who is in utero,’’ and on its defi-
nition of these terms as ‘‘a member of the 
species homo sapiens, at any stage of devel-
opment, who is carried in the womb.’’

First: The Bill’s apparent purpose of influ-
encing the course of abortion politics will 
discourage prosecutions under any future 
Act. 

I do not know what motives gave rise to 
the Bill’s use of the expressions ‘‘child in 
utero’’ and ‘‘child, who is in utero,’’ but I do 
know that any vaguely savvy reader will 
conclude that these terms and the Bill’s defi-
nition of them were intended by the Bill’s 
authors to influence the course of abortion 
politics. It is a fair prediction that when a 
pro-life President is in office, prosecutions 
under this Bill will be more frequent than 
when a pro-choice President is in office. That 
is because the public will interpret this Bill 
as suggesting that abortion is a potentially 
criminal act and will interpret prosecutions 
under the Bill as endorsing this sentiment. 

If the authors of the Bill truly seek to pro-
tect unborn life from criminal violence, they 
will better accomplish this purpose by avoid-
ing such expressions as ‘‘child in utero.’’ Bet-
ter alternatives would refer to injury or 
death to a fetus or damage to or termination 
of a pregnancy. 

Second: The Bill’s apparent purpose of in-
fluencing the course of abortion politics will 
motivate prosecutors to exclude those pro-
spective jurors who otherwise would be most 
sympathetic to the prosecution’s case. 

If I were prosecuting a case under this Bill, 
I would hope to have a jury that includes 

persons deeply sensitive to the rights and in-
terests of pregnant women. Such jurors 
would regard an attack on a pregnant 
woman as being a twofold crime, comprising 
both the injury directly inflicted on the 
mother and the stark emotional and physical 
trauma resulting from injury to or loss of 
her pregnancy. 

But such jurors also will be more likely 
than others to believe that pregnant women 
have the right to exercise autonomy over 
their bodies and to choose whether to abort 
a pregnancy. I predict that many or most 
judges will bar prosecutors and defense coun-
sel from questioning prospective jurors 
about their views on abortion or about re-
lated matters such as their religion, reli-
gious practices, or political affiliations. 
Forced to act largely on instinct, prosecu-
tors may be inclined to exercise peremptory 
challenges against those prospective jurors 
who appear to be most sympathetic to the 
rights of pregnant women. This result clear-
ly would frustrate the Bill’s stated purpose 
of protecting unborn life from criminal vio-
lence. 

Third: The Bill’s apparent purpose of influ-
encing the course of abortion politics offends 
the integrity of the criminal law. 

To anyone who cares deeply about the in-
tegrity of the criminal law, this Bill’s appar-
ent attempt to insert an abortion broadside 
into the criminal code is greatly offensive. 
The power to inflict criminal penalties is, 
second only to the power to wage war, the 
highest trust invested in our institutions of 
government. Because the power to make and 
enforce criminal laws inherently carries 
enormous potential for abuse, those who ex-
ercise that power must always do so with a 
spirit free of any ulterior political motive. 
The American Bar Association’s Standards 
Relating to the Administration of Criminal 
Justice provide that ‘‘[i]n making the deci-
sion to prosecute, the prosecutor should give 
no weight to the personal or political advan-
tages or disadvantages which might be in-
volved . . . .’’ (Standard 3–3.9(d).) Not all 
prosecutors conduct themselves with fidelity 
to this principle, but we may readily con-
demn those who do not. We may likewise 
condemn other public actors who abuse the 
sacred public trust of the criminal sanction 
for political ends. 

For these reasons, I object to the current 
formulation of the Unborn Victims of Vio-
lence Bill. As I am confident that an alter-
native version of the Bill can fully accom-
plish its stated purpose of protecting unborn 
life from criminal violence while avoiding 
each of the difficulties I have outlined above, 
I strongly encourage the Senate to modify 
the Bill in the ways I have suggested above 
or in some other manner that avoids the 
freighted and frankly politicized terms, 
‘‘child in utero’’ and ‘‘child, who is in utero.’’

My thanks to you for your consideration of 
my views. 

Sincerely, 
GEORGE FISHER, 

Professor of Law.

Mrs. FEINSTEIN. Mr. President, how 
much time have I consumed? 

The PRESIDING OFFICER. The Sen-
ator has 89 minutes left. 

Mrs. FEINSTEIN. I have 89 minutes 
remaining? 

The PRESIDING OFFICER. Yes. 
Mrs. FEINSTEIN. I thank the Chair. 
I know the Senator from New Jersey 

is on the floor wishing time. 
Mr. DEWINE. He can take it now. 
Mrs. FEINSTEIN. Good. May I ask 

the Senator how much time he would 
like? 

Mr. LAUTENBERG. I would like to 
have about 10 minutes. 
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Mrs. FEINSTEIN. Mr. President, I 

yield 10 minutes to the Senator from 
New Jersey. 

The PRESIDING OFFICER. The Sen-
ator is recognized for 10 minutes. 

The Senator from New Jersey. 
Mr. LAUTENBERG. Mr. President, I 

thank my colleague from California 
and also our distinguished colleague 
from Ohio. 

I rise to express my strong opposition 
to the underlying bill and support for 
the amendment by the Senator from 
California. 

I have long supported legislation that 
combats domestic violence. I was the 
author of the domestic violence gun 
ban because abusers should not have 
access to weapons, to guns. Whether an 
abuser is terrorizing his wife or his 
children, let’s take away their means 
to inflict further terror and abuse. So 
far, my law has prevented nearly 30,000 
abusers from obtaining guns. 

Because of my long-term commit-
ment to stopping violence against 
women and children, I take offense at 
the fact that the backers of this bill 
are exploiting this issue in order to ad-
vance another anti-choice agenda. 

We see this regularly around this 
place. I saw it in a commerce sub-
committee meeting that was supposed 
to discuss science, space, and tech-
nology. The witnesses who were at the 
table were there to talk about their op-
position to abortion and their experi-
ence after they themselves had abor-
tions. They made their decisions after 
an action that they took that placed 
them in that position. Now they want-
ed to block everybody else from having 
a chance to make their personal 
choices. 

We have to understand what 
underlies this issue. Yes, it is worth-
while to protect people and those who 
are not yet born against violence, but 
to make it a crime of this magnitude, 
when there is so much else at stake in 
the matter of choice, decided many 
years ago by the Supreme Court—sup-
porters of this bill will tell you this 
legislation protects women, protects 
children, and this is a bill about pun-
ishing crime. But if you want to know 
what this bill is really about, you only 
need listen to what a leading supporter 
of this bill told CNN when asked about 
the legislation. I quote him:

They say it undermines abortion rights. It 
does . . . But that’s irrelevant.

That is the prevailing attitude of 
those who want to impose yet another 
restriction on a woman’s choice, on the 
protection of a woman’s health. This 
bill is intended, plainly and simply, to 
undermine Roe v. Wade. But rather 
than being direct about the goal, anti-
choice advocates want to use tragedies 
like violence against women as a red 
herring to move their agenda. 

Over and over, we see this body tak-
ing up legislation that I believe is part 
of an attempt to establish what I call a 
‘‘male-ogarchy’’ in our society. A male-
ogarchy is a society in which men are 
making decisions for and about women. 

Anti-choice advocates simply don’t 
trust women and their doctors to know 
what is best for their bodies and their 
lives. We even encountered this male-
ogarchy last year when this body told 
doctors and their patients that it is 
Congress, rather than the medical ex-
perts, who know best about their 
health. And when the so-called partial-
birth abortion bill was signed, there 
were all men on the stage with the 
President of the United States, smiling 
and gloating as they took away the 
right of a woman, in consultation with 
her doctor and her conscience, to make 
a decision that, though painful, is ap-
propriate for her well-being. 

Do we want to decide here whether or 
not a woman has a right to make a de-
cision about her choice for an abor-
tion? Perhaps she has two, three, four 
other children at home and her health 
is in jeopardy. We are saying: It doesn’t 
matter what you think, Madam. We are 
going to make the decision for you. 

That is why there wasn’t one woman 
standing with the President at the 
White House the day that so-called par-
tial-birth abortion prohibition passed 
the Senate, when the President signed 
the bill. 

President Bush and his supporters in 
the Senate say they care about domes-
tic violence and protecting women. But 
if that is the case, how, then, do we ex-
plain the fact that the President’s 
budget cuts funding for the Violence 
Against Women Act programs by $116 
million next year? Is that going to help 
women? Is that going to make life bet-
ter for them? No. It is going to make 
life worse. Those are living people. 
Those are people who were here. Those 
are people for whom this male group 
wants to decide, make decisions. 

If Congress wants to get serious 
about violence against women and chil-
dren, let’s do something real about it. 
Let’s fund programs that provide 
money to law enforcement to prevent 
domestic violence and sexual assault. 
Let’s fund battered women’s programs 
and rape crisis centers instead of cut-
ting funding for these often lifesaving 
services. Let’s improve access to shel-
ters, making it easier for abused 
women and their children to flee that 
abuse. 

If this so-called Unborn Victims of 
Violence Act were actually about vio-
lent crime, then the domestic violence 
community would be in support of it. 
But they oppose the bill. The National 
Network to End Domestic Violence, 
the National Coalition Against Domes-
tic Violence, and the Family Violence 
Prevention Fund, all oppose this legis-
lation. 

Many backers of this bill also sup-
port giving a $1 trillion tax break to 
the wealthiest among us, rather than 
giving it to the struggling working 
families who need it to help pay for ev-
eryday goods and services, programs 
such as Head Start for children who 
don’t have a comfortable home life 
that permits them to engage in the 
process of learning or of expecting to 

learn, who often get their only nutri-
tional meal from the program. Three 
hundred thousand of those children are 
denied access to these programs be-
cause we have taken away the funding 
to give tax breaks to those who have 
been fortunate enough to live in this 
country, to make a lot of money, to 
succeed. 

I am one of those. I had a good busi-
ness career, as did many here. We don’t 
need this kind of thing. We don’t want 
it. We want our country to be strong. 
We want the strength to be built in a 
harmonious society and to lend a hand 
to those who don’t have the ability to 
help themselves. But now that can’t 
happen. We are focused on giving tax 
breaks to the wealthy and making 
them permanent, as we dig ourselves 
deeper into debt. 

Many of my colleagues who support 
this bill also reject expending health 
insurance coverage for poor and lower 
middle-class children and their fami-
lies. Many who support this bill will 
tell you they want to simply protect 
children. I find it ironic that they only 
want to protect children before they 
are born, but they don’t want to do 
what they have to after they are born. 
I see it as hypocrisy. 

I challenge supporters of this bill to 
get serious about protecting women 
and children and pass meaningful legis-
lation that improves the lives of these 
women and children, not this under-
cover move to restrict choice for 
women. 

The PRESIDING OFFICER. Who 
yields time? 

Mrs. FEINSTEIN. Mr. President, I re-
serve the remainder of my time. 

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. Mr. President, I have a 
great deal of respect for my colleagues 
from New Jersey and California. My 
colleague from New Jersey knows I 
care about what happens after children 
are born. I care about their health. I 
believe I have demonstrated that in the 
Senate. In fact, he and I have worked 
on these issues together. I have worked 
with my colleague from California on 
many issues having to do with chil-
dren. We just happen to disagree on 
this issue. 

I have a great deal of respect for both 
of them. We have worked together on a 
bipartisan basis on a wide range of 
issues. I would hope that as we debate 
this bill, we would focus on the legisla-
tion. I say that with all due respect. I 
don’t understand—again, with all due 
respect to my colleagues—what debate 
about the motives of people has to do 
with what the facts are. 

I am going to try to confine my de-
bate to what I think are the essential 
facts. I think they are fairly simple. 
Let me talk for a few moments about 
what I believe are the essential facts.

I ask my colleagues who are listening 
to this debate to remember a couple of 
things about the Feinstein amendment. 
I am going to keep coming back to 
these central facts about the Feinstein 
amendment. 
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No. 1, the Feinstein amendment does 

not recognize a second victim. Our bill 
does. The Feinstein amendment creates 
a legal fiction. It is contorted, it twists 
the law in a sense—maybe a better way 
of saying it is not that it twists the 
law; it doesn’t do that, but it twists the 
reality of the common sense of people 
when they look at this. When they see 
a pregnant woman who is assaulted and 
her child dies, they intuitively know 
there is a victim besides the mother. 
They know the mother is a victim, but 
they also know there is a second vic-
tim. 

The vast majority of the American 
people, if you ask them was there an-
other victim, will say of course there 
are two victims. Our bill recognizes the 
second victim. The Feinstein amend-
ment refuses to recognize the second 
victim. Now we can talk about punish-
ment and all kinds of things, but it re-
fuses to recognize good common sense. 

This bill in front of us has nothing to 
do with abortion. It has absolutely 
nothing to do with abortion. We have 
explicitly exempted abortion in this 
bill. Yet opponents still try to argue 
this point. 

Our statute could be no more clear 
on this point. Senator FEINSTEIN uses 
identical language to exempt abortion 
or any related activity in her amend-
ment. This bill simply doesn’t affect 
abortion rights whatsoever. The lan-
guage could not be clearer. I invite my 
colleagues to pick up the bill and look 
at the section. It exempts any ref-
erence to abortion, anything a mother 
would do to her own child, anything a 
doctor would do is exempted. It has 
nothing to do with abortion, not at all. 
That is not what this is about. 

Point No. 1, this bill recognizes a sec-
ond victim; the Feinstein amendment 
does not. If you believe there is a sec-
ond victim, you cannot vote for the 
Feinstein amendment. It denies there 
is a second victim. 

The second point I want to make will 
come as a surprise, I think, to the 
Members of the Senate. It will come as 
a surprise to you until you pick up the 
Feinstein amendment and read it care-
fully. I invite you to do that. Pick up 
the amendment and read it carefully. 

First, the Feinstein amendment does 
not punish the criminal for harming or 
injuring the baby. Let me read it. It 
only punishes the criminal for ‘‘inter-
rupting or terminating a pregnancy.’’ 
That is the language, ‘‘interrupting or 
terminating a pregnancy.’’ But not for 
injuring. So if a child is injured, not 
killed, the pregnancy not terminated, 
the Feinstein amendment will not 
cover it. That, to me, is a problem. 
That is a fatal fallacy, fatal problem. 

Here is the language:
Any person who engages in conduct that 

violates any of the provisions of law listed in 
subsection (b) and thereby causes the termi-
nation of a pregnancy or the interruption of 
the normal course of pregnancy, including 
termination of the pregnancy other than by 
live birth is guilty of a separate offense 
under this section.

It does not cover the injury of a 
fetus. That is a problem. 

Let’s turn to the penalty section. The 
penalty section is fatally flawed. The 
penalty section won’t work. The Jus-
tice Department has sent a letter and, 
in their opinion, the penalty section 
provides no penalty, under the Fein-
stein amendment, for the killing of the 
fetus. It is vague; it is unclear at best. 
It defines additional crimes as the 
interruption or termination of a preg-
nancy. When it describes the punish-
ment, it refers to injury or death. 
Whose injury or death are we talking 
about here? Is it the unborn child? 
Whose injury? 

The Feinstein amendment doesn’t 
recognize that the interruption and 
termination of the pregnancy means 
the injury or death of the fetus because 
it won’t acknowledge the fetus, of 
course, as a separate being. 

The amendment is circular and really 
without meaning. Put simply, there is 
no additional punishment because 
under this amendment there is no addi-
tional victim. The Feinstein amend-
ment goes out of its way not to recog-
nize another victim. What is the ref-
erence to? Let me read this section 
and, again, this is a technical reading, 
but that is how you have to read a 
criminal section. This is how judges 
have to do it. The bottom line is—I am 
going to say it again and again—if you 
vote for Feinstein, there will be no pen-
alty at all for the killing of a second 
victim, the child. There clearly is none 
for the injury of that child. Let me 
read the penalty section, 2(a), under 
the Feinstein amendment:

Except as otherwise provided in this para-
graph, the punishment for that separate of-
fense is the same as the punishment provided 
for that conduct under Federal law had that 
injury or death occurred to the pregnant 
woman.

What injury or death are we talking 
about? To whom? 

The language doesn’t acknowledge 
injury or death to the fetus. Who is it 
referencing in the previous paragraph? 
It clearly is fatally flawed. It is dif-
ficult for me to read this and for people 
to understand it. But to get the section 
out, it clearly doesn’t work and is fa-
tally flawed. So this does not recognize 
the death, does not recognize any pun-
ishment. It would not provide punish-
ment and it clearly presents a problem. 

My friend from California has said 
the DeWine bill would have no effect on 
the Laci Peterson case. That is true; it 
would not. Fortunately, California has 
a similar law that provides for a second 
victim, the punishment for the death of 
that child. While it is true the DeWine 
bill would have no effect on the Laci 
Peterson case, the fact is if the Fein-
stein amendment, or a similar amend-
ment to the Feinstein amendment, had 
been approved by the California legis-
lature at the time their law was being 
considered, there would be no punish-
ment for the death of baby Conner Pe-
terson. There would have been in Cali-
fornia no recognition for that second 
victim. There would have been no rec-
ognition of the death of that second 
victim. 

If the Feinstein amendment would 
have passed, or a version of it, in Cali-
fornia, if the California legislature 
would have done what Senator FEIN-
STEIN is asking us to do today in this 
Federal legislation, they would not 
have been able to prosecute for the 
death of Conner Peterson. They would 
not have been able to recognize that 
death as a second victim death. That is 
the fundamental fact, and that is the 
fundamental difference between the 
DeWine bill and the Feinstein amend-
ment. 

We have heard a lot of talk about 
motives and agendas. I think we should 
stop doing that, and I think we should 
look to the victims and hear from the 
victims. There are three victims. The 
families of the victims were here yes-
terday. When one talks with the vic-
tims, it is clear the victims believe 
there are two victims. Let me talk 
about several cases. They are tragic 
cases and are difficult to listen to, but 
I think it brings home what we are 
really talking about. 

Let me talk about the example of 
Airman Gregory Robbins. This is a case 
about which I have talked many times 
on the Senate floor, but I think is 
worth repeating today because it illus-
trates the injustice that exists today in 
our Federal law. 

In 1996, Airman Robbins and his fam-
ily were stationed in my home State of 
Ohio at Wright-Patterson Air Force 
Base in Dayton. At that time, Mrs. 
Robbins was more than 8 months preg-
nant with their daughter they named 
Jasmine. On September 12, 1996, in a fit 
of rage, Airman Robbins wrapped his 
fist in a T-shirt and savagely beat his 
wife by striking her repeatedly about 
the head and stomach. Fortunately, 
Mrs. Robbins survived this violent as-
sault, but tragically, her uterus rup-
tured during the attack, expelling the 
baby into her abdominal cavity, caus-
ing Jasmine’s death. 

Does anyone truly think Jasmine 
was not a victim? I think we know she 
was. Not only was her mom a victim, 
but she was as well. 

Let me give another example. In Au-
gust 1999, Shiwona Pace of Little Rock, 
AR, was days away from giving birth. 
She was understandably thrilled about 
her pregnancy. Her boyfriend, Eric Bul-
lock, however, did not share her joy 
and enthusiasm. In fact, Eric wanted 
the baby to die. So he hired three thugs 
to beat his girlfriend so badly that she 
lost the unborn baby whom she named 
Heaven. I might add, she lost that baby 
1 day shy of her predicted delivery 
date. Shiwona testified at a Senate ju-
diciary hearing we held in Washington 
on February 23, 2000. This is what she 
said:

I begged and pleaded for the life of my un-
born child, but they showed me no mercy. In 
fact, one of them told me, ‘‘Your baby is 
dying tonight.’’ I was choked, hit in the face 
with a gun, slapped, punched, and kicked re-
peatedly in the stomach. One of them even 
put a gun in my mouth and threatened to 
shoot.

Do we really believe Shiwona was the 
only victim here? Do we really think 
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we should adopt an amendment that 
says she was the only victim? I don’t 
think so. How can we suggest to 
Shiwona that her child was not mur-
dered? Should we twist the law so we 
don’t recognize that? I don’t think we 
should. And Federal law, quite frankly, 
must recognize this wrong for what it 
is. It is a wrong against two separate 
and distinct victims. 

Another example: I can think of no 
better way to tell the story of Baby 
Zachariah and his mother Tracy 
Marciniak than by simply reading from 
her testimony before the House Judici-
ary Subcommittee on the Constitution 
which occurred on July 8, 2003. Let me 
read it:

I carried Zachariah in my womb for almost 
nine full months. He was killed in my womb, 
only 5 days from his delivery date. The first 
time I ever held him in my arms, he was al-
ready dead. 

There is no way that I can really tell you 
about the pain I feel when I visit my son’s 
grave site in Milwaukee, and at other times, 
thinking of all that we missed together. But 
that pain was greater because the man who 
killed Zachariah got away with murder. 

Zachariah’s delivery date was to be Feb-
ruary 13, 1992. But on the night of February 
8, my own husband brutally attacked me at 
my home in Milwaukee. He held me against 
a couch by my hair. He knew that I very 
much wanted my son. He punched me very 
hard twice in the abdomen. Then he refused 
to call for help, and prevented me from call-
ing. 

After about 15 minutes of my screaming in 
pain that I needed help, he finally went to a 
bar and from there called for help. Zachariah 
and I were rushed by ambulance to the hos-
pital, where Zachariah was delivered by 
emergency Caesarean section. My son was 
dead. The physicians said he had bled to 
death inside me because of blunt force trau-
ma. 

My own injuries were life-threatening. I 
nearly died. I spent 3 weeks in the hospital. 
During the time I was struggling to survive, 
the legal authorities came and they spoke to 
my sister. They told her something that she 
found incredible. They told her that in the 
eyes of Wisconsin law, nobody had died on 
the night of February 8. Later, this informa-
tion was passed on to me. I was told in the 
eyes of the law, no murder had occurred. I 
was devastated. 

We surviving family members of unborn 
victims of violence are not asking for re-
venge. We are begging for justice—justice 
like we were brought up to believe in and 
trust in. Justice means that the penalty 
must fit the crime, but that is only part of 
it—justice also requires that the law must 
recognize the true nature of a crime.

The true nature of a crime, Mr. 
President.

I know that some lawmakers and some 
groups insist there is no such thing as an un-
born victim, and that crimes like this only 
have a single victim—but that is callous and 
that is wrong. Please don’t tell me that my 
son was not a real victim of a real crime. We 
were both victims, but only I survived.

I will have more to say about this in 
a few minutes. At this point, I yield 
the floor.

The PRESIDING OFFICER. The Sen-
ator from California. 

Mrs. FEINSTEIN. Mr. President, may 
I briefly suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mrs. FEINSTEIN. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mrs. FEINSTEIN. I thank the Chair. 
Mr. President, I wish to respond to 

some of the concerns and complaints of 
the distinguished Senator from Ohio 
about our substitute amendment. Let 
me take on his allegation that this 
substitute does not provide a punish-
ment for harming a child. In fact, it 
does. It clearly states that the inter-
ruption of the normal course of the 
pregnancy relates to injury to the 
fetus. So there is a penalty for harm. 

Secondly, he stated my amendment 
would not provide any penalty for end-
ing a pregnancy; that it was a legal fic-
tion in that sense. 

I think this is clearly a misunder-
standing of the plain text of our 
amendment. We explicitly create a sep-
arate offense for interrupting or ending 
a pregnancy, and we explicitly state 
the penalty for that offense is the same 
as if the crime had resulted in the in-
jury or death of a mother. That is ex-
plicit.

So the intent is clear. I think quib-
bling about whether the language is 
perfect, the amendment does exactly 
what the underlying bill does. I could 
have cleared that up with a modifica-
tion, but the Senator would not let me 
send a modification to the desk, which 
in terms of just sheer congeniality is 
rather surprising because that could 
have been made crystal clear to every-
one. 

So I firmly believe our amendment 
does exactly the same thing as the 
DeWine amendment, but it does not do 
something his amendment does, and 
that is create life at the point of con-
ception. His use of the words ‘‘child in 
utero’’ as opposed to the California 
statute’s use of the words ‘‘or fetus’’ 
make a huge difference in the law le-
gally. Once again, I think that is clear.

The bottom line is we believe the in-
tent and the crafting of this bill is very 
clear. We do not create a child in utero. 
We try to avoid getting to the point 
where life is defined. 

We say that if the pregnancy is in-
tentionally terminated and specific 
damages are done to the fetus, it is 
punished either through manslaughter 
in a second charge or murder in a sec-
ond charge. I think the language is 
very clear. I think it is nitpicking to 
say it is not. 

I can change it, but I am not allowed 
to change it. We have the modification, 
but we are not allowed to send the 
modification to the desk. I believe 
Members can vote on this amendment 
and know clearly they are assessing 
the same penalties for the same crimes 
as the underlying bill does. The only 
difference is we do not decide in our 
bill when life begins. 

Let me read a couple of editorials 
and statements that have come out in 
recent days. There is one editorial this 
morning in the Los Angeles Times. I 
would like just quickly to read one 
paragraph:

The Senate is likely to vote today on a bill 
intended largely to score points in the end-
less, wearying abortion debate. The proposed 
Unborn Victims of Violence Act defines a 
child in utero as a member of the species 
homo sapiens, at any stage of development, 
who is carried in the womb. In other words, 
the child exists at the moment of concep-
tion. The House passed similar legislation 
last month. As with nearly every aspect of 
the abortion debate, Americans are deeply 
divided over when human life begins. How-
ever courts in most States generally accord 
more rights to a fetus considered viable out-
side the womb. DeWine’s bill, S. 1019, offers 
a sweeping declaration that ignores pre-
vailing scientific views and the national 
legal consensus. True, his bill specifically 
bars prosecution for abortion, but its effect, 
as DeWine intends, would be to give one side 
a new legal bullet in the broader abortion 
wars.

That is clear. I will go on. The Los 
Angeles Times is not the only editorial 
page that believes that. I indicated ear-
lier this is true of an editorial in the 
Philadelphia Inquirer:

It is so easy to see how a federal unborn 
victims law, coupled with unborn victims’ 
laws in 29 States, will form the basis of a 
new legal challenge to Roe v. Wade, a land-
mark case that gives women the right to ter-
minate certain pregnancies. If a fetus who 
dies during a crime is a murder victim, why, 
then, isn’t abortion murder?

From the Buffalo News:
Passage by House Republicans of a bill 

that treats an attack on a pregnant woman 
as separate crimes against her and her un-
born child is at heart an attempt to erode 
abortion rights. It’s a disingenuous and mis-
guided bill and the Senate should make sure 
it goes no further.

That is the Buffalo News. 
The New York Times, April 25. This 

is 2001.
Packaged as a crime fighting measure un-

related to abortion, the bill is actually 
aimed at fulfilling a long-time goal of the 
right-to-life movement. The goal is to en-
shrine in law the concept of fetal rights 
equal to but separate and distinct from the 
rights of pregnant women.

Another editorial of the New York 
Times:

The bill would add to the Federal Criminal 
Code a separate new offense to punish indi-
viduals who injure or cause death to a child 
who is in utero.

The Washington Post, October 2, 1999,
What makes this bill a bad idea is the very 

aspect of it that makes it attractive to its 
supporters, that it treats the fetus as a per-
son separate from the mother though that 
same mother has a constitutional right to 
terminate her pregnancy. This is useful rhe-
torically for the pro-life world, but it is ana-
lytically incoherent.

The Blethen, ME, newspaper:
First considered in 1999, the bill purports 

to create new Federal crimes for the inten-
tional harm or death of a fetus or unborn 
child. But, no matter how much supporters 
deny it, the bill’s real intent is to undermine 
women’s reproductive choices. If the bill is 
passed and signed into law, it would weaken 
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the prudent and pragmatic decision handed 
down in Roe v. Wade.

In my remarks, I have tried to show 
that this is a concerted effort. It need 
not be so. You can attach the same 
penalties for the same crimes, as our 
substitute does, without getting into 
the debate of where life begins. This 
bill chooses to get into the debate of 
where life begins and it defines life be-
ginning at conception. It does so in a 
Federal criminal statute. It is one step 
in the building blocks of statutes that 
will constitute the ability to demolish 
Roe v. Wade. 

I think every Member of this body 
who is pro-choice should vote against 
the underlying bill and for this amend-
ment because in this amendment, with-
out creating the separate person at 
conception, we establish the penalties 
for interruption or termination of a 
pregnancy. Those penalties are the 
same—same for murder, same for man-
slaughter, same for attempted murder, 
same for attempted manslaughter. 

Again, I point out that in California 
what the State did 34 years ago was es-
sentially amend the murder statute. 
By amending the definition in the 
Penal Code section 187, they provided a 
new definition of murder which said:

Murder is the unlawful killing of a human 
being, or a fetus with malice aforethought.

That is the bill under which the Laci 
Peterson case will be brought to court. 
It is a different idea because it clearly 
says that it is a fetus. 

Additionally, there is information 
from those who wish to continue this 
pursuit to make a fetus a human life, 
to make an embryo a human life, that 
this is a concerted strategy aimed at 
weakening Roe v. Wade. 

What we have tried to do is mimic 
the House bill with respect to the pen-
alties but connect it to the termi-
nation of a pregnancy and thereby 
avoid the distinction of exactly when 
life begins for the purposes of statute 
law, in this case criminal statute law, 
and therefore avoid the problem. 

I have indicated, from legal scholars, 
where they believe this will undermine 
prosecutions in this situation because 
they will encourage peremptory chal-
lenges of individuals who may have 
strong beliefs in choice and, therefore, 
not one likely to recognize that an em-
bryo, or a day pregnancy, or a week 
pregnancy, or a month pregnancy is, in 
fact, a living being subject to criminal 
sanctions if their rights are violated. 

It is a complicated issue. But it is a 
significant issue. It is an important 
issue. 

The more I look at it and see the 
strategy of the anti-choice movement, 
the more I see that if you can establish 
a beachhead of rights in Federal crimi-
nal law here, and another statute 
there, and in a third statute some-
where else, you then begin the march 
to the Supreme Court in an attack on 
Roe. Roe sets up a trimester system 
giving the woman total rights in the 
first trimester, and then the State the 
right in the second and third trimester 

to intervene in certain cases, which has 
been the case in many State laws that 
have been passed. You now give the Su-
preme Court the ability to begin to 
say: ‘‘It is in law that the embryo has 
certain rights’’ and, therefore, forms 
the bulwark of the attack on Roe. 

You also do something else insidious. 
I think you very much intervene in 
stem cell research. Stem cell research, 
and a good deal of the most auspicious 
of that research, deals with embryonic 
stem cells. If you have a law that says 
an embryo or a zygote is, in fact, a 
human life, then it is murder if you use 
that embryo for stem cell research, 
just as it becomes murder if that em-
bryo is harmed or rejected in the 
course of an attack on a woman. We 
avoid all of that. 

We simply say termination of a preg-
nancy, and termination of a pregnancy 
in the course of a criminal attack cre-
ates a second charge, and that second 
charge carries with it the same penalty 
as the original charge against the 
woman herself would carry. 

That is the clear intent. 
I regret that the Senator would not 

allow me to modify my amendment. I 
can never in 12 years remember any 
Senator being refused the right to mod-
ify an amendment, but perhaps we are 
playing by new rules these days. I 
know what goes around comes around 
in this body. I regret that. 

But I believe on its face our sub-
stitute amendment is clear, it is defini-
tive, it will stand the test of time, and 
it will prevent what we hope to pre-
vent, which is the first major law 
which decides when life begins. 

I yield the floor and reserve the re-
mainder of my time.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The Senator from Ohio. 

Mr. DEWINE. Madam President, once 
again, I want to bring this debate back 
to its essence. I am afraid so much of 
the debate from the other side has been 
about motives—by quoting, with all 
due respect, the L.A. Times about pe-
ripheral issues. 

Our intent, if you want to go by in-
tent, is very simple. Our intent is to 
bring about justice for the victims of 
crime. Our intent is to bring about jus-
tice for the mother and for the child—
for the unborn child as well as the 
mother. It is to conform with what the 
vast majority of the American people 
believe; that is, when a pregnant 
woman is assaulted and she either loses 
that child or that child is injured, 
there are, in fact, two victims. It is as 
simple as that. 

On the abortion issue, let us be done 
with this once and for all. This bill has 
nothing to do with abortion. The lan-
guage could not be simpler. 

Let me read to the Members of the 
Senate and invite anybody to read it.

Nothing in this section shall be construed 
to permit the prosecution of any person with 
conduct relating to abortion for which con-
sent of the pregnant woman or a person au-
thorized by law to act on her behalf has been 
obtained or for which such consent is implied 
by law. 

Two, of any person for medical treatment 
of the pregnant woman or her unborn child, 
or of any woman with respect to her unborn 
child.

It is very clear. My colleague argues 
that this language is going to somehow 
roll back abortion rights. That is a de-
bate for another day. It is not a debate 
for today. That language in this bill is 
very clear. 

If this language was a threat to abor-
tion rights, then the language in 29 
other States would have been a threat. 
We have 29 States that recognize fetal 
homicide law. The language in 16 of 
those States is virtually identical to 
the language in this bill. 

If the language in this bill was a 
problem for abortion rights, then it 
would have been a problem with these 
other States. 

Also, there are some States that have 
had this language on the books for 30 
years, and it has not been a problem 
for abortion rights. 

That is just a bogus issue. Let us stop 
talking about it, and let us talk about 
what the issues are. 

Let me get back to the two points 
that I made before. I want everyone to 
understand the Feinstein amendment. 
One is not in debate, and one my col-
league and I do debate. One I think is 
not in debate at all; that is, the Fein-
stein amendment does not recognize a 
second victim. It goes against good 
common sense. 

Ask someone back in your home 
State, if a pregnant woman is assaulted 
and she loses her child, how many vic-
tims are there? There are two. If you 
ask the average person in your State—
whether your State is Ohio, California, 
wherever it is—the average person on 
the street is going to say: Senator, 
there are two victims. 

That is all we are saying with this 
bill. We are trying to close a loophole 
so that if a pregnant woman who is 
hiking in a national park or is out 
walking in a national park or a preg-
nant woman on an Air Force Base—we 
are not making these stories up. This 
happens. Pregnant women are attacked 
all the time. I saw it as a county pros-
ecutor. You ask any county pros-
ecutor—yes, any police officer, any-
body who is a victims rights advocate—
how often pregnant women are at-
tacked, a pregnant woman who is in a 
national park, a pregnant woman who 
is on Federal property and is attacked. 
What we are simply saying is that it is 
wrong if a national park or Federal 
property is in a State that does not 
have a similar law to this. It is wrong 
for that Federal prosecutor searching 
in vain the Federal statutes to find a 
law for which he can charge that per-
son with the death of a fetus, a child—
whatever word you want to use. It is 
wrong. That happens today. We are 
closing that loophole. 

When this law passes, that won’t hap-
pen anymore. A Federal prosecutor will 
be able to say, when law enforcement 
people come in and they have that case 
where a woman has been violently at-
tacked, she has been injured but the 
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child has been killed, they will be able 
to charge for death of that child. That 
is the right thing to do. They will be 
able to file two charges, recognize two 
victims, and recognize that reality. 
That is what this does. 

Let me state the second thing about 
the Feinstein amendment. Look at the 
amendment. 

We have to go to the penalty section. 
This is the Feinstein amendment.

Except as otherwise provided in this para-
graph, the punishment for that separate of-
fense is the same as the punishment provided 
for that conduct under Federal law had that 
injury or death occurred to the pregnant 
woman.

Remember, this is a criminal law. I 
go back to my days as a prosecutor: 
You have to construe a law strictly. 
When it is a criminal law, you construe 
it in favor of the defendant. You give 
every benefit of the doubt to the de-
fendant. If this is vague, there is a 
problem for the prosecutor. We have a 
problem with this one. A serious prob-
lem. 

We have a letter from the Justice De-
partment that says there is no penalty 
under the Feinstein amendment. Let’s 
look at this carefully and see why: 
‘‘Except as otherwise provided in this 
paragraph, the punishment for that 
separate offense is the same as that 
punishment provided for that conduct 
under Federal law had that injury or 
death occurred to the pregnant 
woman.’’ 

What injury or death? The problem 
under the Feinstein amendment is it 
does not recognize the baby or fetus. 
Who are we talking about? Read this 
section above. It talks about ‘‘termi-
nation of a pregnancy or the interrup-
tion of the normal course of preg-
nancy.’’ It does not recognize two as-
saults, two injuries, two people. There 
is nothing for it to reference to. With 
all due respect, it is not drafted right. 
If we pass the Feinstein amendment, 
with all due respect, not only are you 
not recognizing a separate victim—
which we all agree on—but, worse than 
that, there is no penalty for killing the 
unborn; there is no penalty for injury. 

I have already pointed out, and we 
looked at the language, why there is no 
penalty at all for injury. That is clear 
when we look at this: ‘‘causes the ter-
mination of a pregnancy or the inter-
ruption of the normal course of preg-
nancy, including termination of the 
pregnancy other than by live birth,’’ et 
cetera. 

Clearly, that is no reference to the 
injury. What word here has to do with 
injury? Nothing. Clearly, this has noth-
ing to do with injury. Any child who is 
injured, not killed, would not be cov-
ered. And in the paragraph below, there 
is no penalty at all. 

If we get by that, which we cannot, 
but even if you get by all of that, you 
have the problem of the lesser included 
offense. We cannot get by that. But 
take one more problem, assuming you 
could get by that. There is another rea-
son the Feinstein amendment fails to 

create a separate punishable offense to 
terminating pregnancy. All it does is 
recognize attacks on an unborn child 
under the label of ‘‘interruption or ter-
mination of pregnancy,’’ then tacks 
that label on as an element to any one 
of the 68 Federal crimes specified. The 
result is a new series of offenses iden-
tical to the previous 68, except for the 
addition of that one element. 

For example, now a criminal could 
face a Federal charge of assault with 
the result of termination of pregnancy 
as well as the original charge of as-
sault. This is important. But because 
he could be charged with both does not 
mean he could be convicted and pun-
ished for both. Instead, he would be 
protected by a legal principle known to 
lawyers as lesser included offenses. 
That principle protects a defendant 
from being convicted in and punished 
for a whole series of crimes that are all 
a subset of a lesser crime. 

We know, for example, the crime of 
manslaughter and murder. We know 
one defendant cannot be convicted of 
both charges for the death of only one 
victim. If someone is guilty of murder, 
then he or she must have been guilty of 
all the components of murder, includ-
ing the components that made him 
guilty of manslaughter, but that per-
son, of course, is not convicted of both. 
You cannot be convicted of both man-
slaughter and murder. If a man is con-
victed of a felony for stealing $10,000, 
he is not also found guilty of the mis-
demeanor of having stolen $500. 

Of course, we can convict one crimi-
nal of the murder and manslaughter of 
two separate people because the laws of 
these crimes differ on one critical 
point: They have different victims. 
That is the difference between our bill 
and Senator FEINSTEIN’s amendment. 
Ours does not have that problem be-
cause we recognize two victims. Her 
amendment does not. Therefore, it is 
fatally flawed under this principle. 
Therein lies another problem. 

The bottom line is the Feinstein 
amendment is fatally flawed. It has no 
penalty section, as well as not recog-
nizing there is a separate and distinct 
victim. 

The Justice Department analyzed 
and came to the same conclusion. 
Again, it is a vague amendment. They 
come at it a little differently, but here 
is what they say in a letter of March 
24:

Additionally, by omitting any reference to 
the unborn child but retaining language con-
tained in H.R. 1997 as introduced, the sub-
stitute appears to create an ambiguity that 
likely leaves an offense, could one be found, 
without a corresponding penalty. The sub-
stitute provides that punishment for an of-
fense prescribed by the legislation is the 
same as the punishment provided under Fed-
eral law had the ‘‘injury or deaths occurred,’’ 
to the pregnant woman. 

In H.R. 1997, the object of the ‘‘injury or 
death’’ was the unborn child. However, in the 
substitute the injury or death provision has 
no object because the only victim under the 
substitute is the woman herself. Because 
there are currently no penalties in federal 
law for the offenses of ‘‘termination of a 

pregnancy,’’ or ‘‘the interruption of the nor-
mal course of pregnancy,’’ there would be no 
penalty even assuming that a successful 
prosecution could be brought.

They have analyzed it a little dif-
ferently than I did, but they come to 
the identical conclusion for the same 
reason. Again, it goes back to this sen-
tence in their letter, ‘‘However, in the 
substitute, the injury or death provi-
sion has no object because the only vic-
tim under the substitute is the woman 
herself.’’ 

That is the problem. That is what we 
have. 

Members who come to the Senate and 
vote on this Feinstein amendment, 
which is the key vote, need to under-
stand three things: One, abortion has 
nothing to do with this debate. We 
have covered that in the language of 
the bill. But more important is the 
precedent in the States has already 
been set. States have bills like this. 
They have not interrupted people’s 
rights under the Supreme Court in re-
gard to Roe v. Wade and all the other 
court decisions. It has not interrupted 
rights having to do with abortion. It 
has nothing to do with abortion. That 
is No. 1. 

No. 2, the Feinstein amendment fails 
to recognize what everybody in this 
country knows: When a woman is at-
tacked, there are two victims. 

And No. 3, the thing to remember is 
the Feinstein amendment carries no 
penalty. So we will be saying if the 
Feinstein amendment is passed, we are 
turning our backs on these victims. We 
are turning our backs on the unborn, 
these kids who are, in fact, injured or 
killed. 

I yield the floor.
Mr. TALENT addressed the Chair. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. DEWINE. Madam President, I 

yield to my colleague. 
Mr. TALENT. Two or three minutes? 
Mr. DEWINE. Yes. 
The PRESIDING OFFICER. The Sen-

ator from Missouri. 
Mr. TALENT. Madam President, I 

very much appreciate the Senator 
yielding and also the courtesy of the 
Senator from South Carolina who, I 
know, was expecting to go next. For 
that reason, I am going to be very 
brief. 

I want to say a few words about what 
I understand us to be doing today and 
the importance of it. As I understand 
it, what we are doing today is con-
forming Federal law to the common 
understanding of people around the 
country, and certainly in the heartland 
where Missouri is and, indeed, the prac-
tice of most of the States. 

If a man takes a woman across State 
lines—let’s say she is his girlfriend, 
and she has gotten pregnant, and he 
does not like that fact—and he assaults 
her, hits her in the stomach or some-
thing, with the intention of getting rid 
of the baby, and his act of violence has 
the intended effect and the baby dies, 
what we are saying is he has claimed 

VerDate jul 14 2003 03:08 Mar 26, 2004 Jkt 029060 PO 00000 Frm 00015 Fmt 4624 Sfmt 0634 E:\CR\FM\G25MR6.035 S25PT1



CONGRESSIONAL RECORD — SENATES3134 March 25, 2004
two victims. He has hurt mom, or 
maybe done worse to her, and he has 
killed the baby, which is what his in-
tention was to do. 

I think all of us recognize the seri-
ousness of that kind of offense and ac-
knowledge that an offense like that 
against a pregnant woman, and di-
rected at the baby, is more serious be-
cause of the status of pregnancy and 
because of the existence of that child 
than it would otherwise be. 

So far I think we are agreed. My 
friend, the Senator from California, 
wants to call that second offense the 
‘‘interruption’’ of a pregnancy rather 
than the claiming of the life of a child. 

I appeal to the Senate, and to the 
country, through the Chair, and ask 
what our understanding is, what our 
instinctual reaction is to that kind of a 
crime. 

When a woman loses a child in that 
kind of instance, she has not lost a 
pregnancy, she has lost a child. 

Earlier in our marriage, my wife had 
several miscarriages. She did not think 
of it as losing a pregnancy. She lost 
children. That is why people have me-
morial services sometimes—often—in 
cases like that. That is why they go 
through a grieving process. That is why 
they may get counseling. 

I do not see why, with the greatest 
respect to the substitute amendment 
and to the Senator from California, 
why we cannot conform Federal law to 
that common understanding. I think 
we should. 

I understand the sensitivity on the 
issue of abortion. I really do. I think 
the Senator from Ohio and the Senator 
from South Carolina have tried to 
structure this bill to avoid those sen-
sitivities. It is hard to do. 

But just because—for overriding rea-
sons of public policy that some here ad-
here to very strongly—we cannot rec-
ognize the status of this child when 
mom, for reasons that she thinks are 
justified, believes she must end the 
pregnancy, it seems to me, it does not 
mean we cannot accord the child the 
dignity of the status of a human being 
when the child has been the victim of a 
vicious act of violence against both 
mom and the child. 

I thank my friend again for allowing 
me to intervene for a moment. I yield 
the floor.

Mr. DEWINE. Madam President, I 
yield to the Senator from South Caro-
lina. 

The PRESIDING OFFICER. The Sen-
ator from South Carolina. 

Mr. GRAHAM of South Carolina. 
Madam President, I thank the Senator 
for yielding. I may take a few minutes, 
I say to the Senator from Kansas, to 
explain my relationship to this bill and 
why I am here today. 

No. 1, I want to thank the leadership 
for allowing the bill to come to the 
floor. Senator FRIST and Senator 
MCCONNELL and our leadership team 
has worked hard with Senator DASCHLE 
to get an agreement so we could come 
to the floor and debate what I think is 

an important issue, and to allow Sen-
ator FEINSTEIN to have her say about 
how we should craft this bill. 

In July 1999, this bill was first intro-
duced in the House. I was the author of 
the bill. Before I came to Congress, I 
spent some time in the Air Force. Sen-
ator DEWINE has taken the cause up in 
the Senate since it was first intro-
duced. I really appreciate all that Mike 
has done. He has been very sympa-
thetic to what we are trying to do. He 
was leading the charge in the Senate as 
this bill was being debated and voted 
on in the House. 

But prior to getting into politics, 
from 1982 to 1988, I served as a pros-
ecutor and a defense attorney in the 
U.S. Air Force domestically and over-
seas. During that experience, I realized 
at the Federal level there was a gap in 
law. 

We had a case involving a pregnant 
woman who was beaten up, and her 
child was lost, and she was almost 
killed. I looked into the idea of charg-
ing the offender with the damage done 
to the unborn child, and under the Uni-
form Code of Military Justice there 
was no way to do that. So I was sen-
sitive to it from a prosecutor’s point of 
view early on in my legal career. 

When I got to Congress, there was an 
effort in some States to create unborn 
victims statutes, and I associated my-
self with that effort federally. A lot of 
pro-life people came over and were very 
supportive of what we are doing. That 
is true. Pro-life people generally like 
the idea of protecting unborn children 
whenever they can. 

Pro-choice people are very sensitive 
to the fact that a woman should decide 
what to do with her body in an inti-
mate situation like a pregnancy. I un-
derstand that debate clearly. 

I am a pro-life person, so I have bi-
ased there. But having said that, there 
are pro-life people who hate this bill. It 
surprised me, but it is true, because in 
the bill, we wrote it in a way that abor-
tion is not covered at all. As a matter 
of fact, we preserve, under the current 
law—under this bill—the right to have 
a legal abortion, and you cannot pros-
ecute the mother under any cir-
cumstances. 

There are cases out there where 
mothers are being prosecuted who 
abuse drugs and alcohol and do damage 
to their children. What I wanted to do 
was to focus on what I thought we all 
could agree on, to a large extent. The 
law in abortion and the politics of 
abortion really do not play well here 
because we are talking about criminal 
activity of a third party. I do not know 
why you would want to give a criminal 
any more breaks than you had to if 
they go around beating on pregnant 
women. 

And people say: Well, don’t they have 
to know if the woman is pregnant? No. 
Why? The law is really common sense. 
If you attack a woman of childbearing 
years, you do so at your own peril. If 
you push somebody, you do not know if 
they have a severe medical condition. 

You are liable for the consequences of 
your actions. 

There are plenty of cases that say, if 
you attack a woman of childbearing 
years, you do not have to have actual 
knowledge. You are responsible for the 
consequences of your illegal act. 

In a poll, when people were asked, if 
a violent, physical attack on a preg-
nant woman leads to the death of her 
unborn child, do you think prosecutors 
should be able to charge the attacker 
with murder for killing the fetus, 79 
percent said yes; 69 percent of pro-
choice people, in that poll, said yes. 

Why would a pro-choice person sup-
port this legislation? It passed three 
times in the House. The first time we 
had it up for a vote was September 30, 
1999, I believe. Madam President, 254 
folks voted for the bill in the House, as 
I recall. I assure everyone listening to 
my voice today, there are not 254 pro-
life people in the House. Madam Presi-
dent, 52 Democrats have voted for this 
bill. 

The parties tend to split on the issue 
of abortion, with the Democratic Party 
being more pro-choice and the Repub-
lican Party being more pro-life. But we 
had Democratic support, and we had 
pro-choice people supporting this idea 
that when it comes to criminal activ-
ity, we are going to define the unborn 
in terms that make it hard on the 
criminal—not hard on the mother. 

You can never prosecute a woman for 
anything she does to her child, no mat-
ter how much you would like to, under 
this bill. I did not want to get into that 
debate. You can never ever prosecute 
anybody for receiving medical treat-
ment related to their pregnancy or 
lawful abortion. 

For over 30 years, in the State of 
California, two things have coexisted: 
the Roe v. Wade rights of a woman and 
a statute that will allow you to do 
what is happening in California today—
prosecute a person for doing damage to 
the mother and the unborn child, such 
as the Laci Peterson case. 

This has been a long journey. This 
July will be the fifth anniversary of 
the time that I introduced this bill. 
Back in 1999, I remember saying on the 
floor of the House there will be a case 
where a pregnant woman is brutalized 
and she loses her child and it will be 
front-page news.

The reason I said that then is, having 
been a prosecutor and a defense attor-
ney, I understand the following: There 
are a lot of good people in this world, 
but there are some mean people, too. 
This happens more than you would 
ever want to believe. The No. 1 cause of 
death among pregnant women in the 
District of Columbia is murder. As 
much as we would like to believe other-
wise, pregnant women have things 
come their way because of their preg-
nancy that shocks the conscience. 

In Arkansas, there are three people 
sitting on death row today because 
they were hired by the boyfriend, who 
didn’t want to pay child support, to 
kidnap his girlfriend, who wanted to 
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have the child, took her off to a remote 
area and beat her within an inch of her 
life with the express purpose of killing 
the child. And when she was on the 
floor, she begged for two things: Her 
own life and her baby’s life. Those peo-
ple under Arkansas law were charged 
with two crimes, making them eligible 
for the death penalty. They deserve to 
be. 

Under this bill, you cannot get the 
death penalty. The reason I chose not 
to include the death penalty is, I did 
not want to get into the death penalty 
debate because people of goodwill and 
good reasoning may disagree with the 
State imposing that punishment. The 
Senator from California cares as much 
about pregnant women as anybody 
here. This is not about who cares about 
women and who is trying to do this or 
that. Her amendment may not be writ-
ten the way she would like. I would op-
pose it, if it was changed. 

It happens in America more times 
than you would ever believe that preg-
nant women are the victim of violent 
assault and their children get killed or 
severely injured. 

That concept can and does exist with 
the idea that a woman, early on in the 
pregnancy, can choose whether to 
carry that child. These are two con-
cepts the law recognizes that exist side 
by side. 

Why do 84 percent of the people be-
lieve a criminal should be prosecuted 
twice, not once? Because it really does 
violate common decency. If a woman 
chooses to have a baby and she loses 
her baby because of a violent act, most 
of us, a large percentage of us, want to 
whack the person who did it as hard as 
we can. And we don’t want to get into 
the debate about abortion. We want to 
make sure the prosecutor has the tools 
to bring about the most severe and just 
verdict possible. 

This bill excludes abortion. It ex-
cludes the death penalty for political 
reasons and legal reasons. Pro-life peo-
ple have criticized me because in this 
bill, in their opinion, I am legalizing 
abortion. This bill doesn’t legalize 
abortion. This bill doesn’t ban abor-
tion. This bill says: If you are a crimi-
nal and you attack a pregnant woman 
and you hurt her kid, you will get the 
full force of the law. 

What is going on in California? In 
1999, when I said there will be a woman 
out there who suffers brutally and 
loses her child and we will all know 
about it because it will be front page 
news, I never dreamed it would happen 
so quickly. I never dreamed it would be 
so vicious. The authorities inves-
tigating the Laci Peterson crime have 
two pieces of evidence to offer the jury: 
The decomposed body of the mother 
and the decomposed unborn child late 
in the pregnancy. It is important the 
jury know about both. It is important 
the criminal be held accountable for 
both. We will debate abortion another 
day. 

Sixteen States define life under the 
same legal terms I chose when we 

wrote this bill. That is as to the crimi-
nal world, if the pregnancy comes to an 
end and the unborn child’s right to de-
velop comes to an end because of third-
party criminal activity, we are going 
to hold you legally responsible at the 
earliest onset of pregnancy. The Roe v. 
Wade standard makes no sense. Why 
give a criminal a benefit of the legiti-
mate debate of abortion? 

Thirteen States define it in stages. 
California, I think by law, defines the 
unborn victim statute at the sixth 
week of pregnancy. Some States, one 
or two, have the term ‘‘viability.’’ 
There is a sliding scale. But the domi-
nant way to define this in State law is 
the way we have chosen to define it in 
this bill. This chart illustrates how the 
States break out. 

There is another situation I would 
ask you to think about. Let’s say there 
is a woman on death row. She is preg-
nant for whatever reason. How many 
people would let the execution go for-
ward knowing the woman is pregnant? 
Think about that. What good would it 
do to allow the execution to go forward 
if you knew the woman was pregnant? 
Would you wait? 

Here is what I suggest to you, if any 
State or the Federal Government de-
cided to impose the death penalty on a 
woman who was pregnant during any 
stage of the pregnancy, there would be 
a riot in the street—among pro-choice 
people, too, because what good would it 
do at any stage of the pregnancy to 
have the State kill the kid? You are 
not enhancing Roe v. Wade. You are 
not advancing the abortion debate. You 
are doing something you don’t need to 
do. 

The definition that was used in the 
Innocent Child Protection Act of 2000, 
which I was involved in drafting, is the 
same definition that is in this bill 
about the unborn child. It passed 417 to 
nothing. To me, that makes perfect 
sense. Four hundred seventeen pro-life 
people do not exist in the House of Rep-
resentatives. But when faced with the 
question, should the State wait if a 
woman is pregnant, even at the earliest 
stages of pregnancy, 417 people said 
yes. 

The reason I mention this to you is, 
when it comes time to prosecute people 
who unlawfully attack a woman at the 
earliest stage of pregnancy, why should 
they get a pass? What good have you 
done? It does not change the abortion 
debate. Roe v. Wade rights still exist. 
All you have done is allow someone to 
interrupt another person’s life, take 
something of value, and they get a pass 
because you are mixing concepts that 
don’t need to be mixed. That is why 
over 50 pro-choice people voted for this 
bill in the House. 

That is why if we ever get to final 
passage, we are going to have a bipar-
tisan coming together of pro-life and 
pro-choice people to say one thing loud 
and clear: If you attack a woman of 
childbearing years where Federal law 
applies, you do so at your peril, and 
you are going to suffer the full con-

sequences of your action. And the full 
consequences of that action could be 
the loss of the child and the loss of the 
mother or a combination thereof.

Why not sentence enhancement? I 
think there is a reason under the law 
that no State has gone down this road. 
Sentence enhancement would say the 
following: You get a stiffer penalty if 
the woman is pregnant, but you don’t 
talk about the consequences in terms 
of the victim’s life. That is an artificial 
distinction that I think denies justice. 

This was a statement by Kent Willis, 
executive director of ACLU, and I dis-
agree with this statement:

That baby was not a murder victim.

He was talking about the Laci Peter-
son case, the son Connor. I think Con-
nor was a murder victim. The point I 
guess I am trying to make is that when 
people talk about what happens to 
them, the law, wherever it can, should 
address the full range of what really 
happened to them. 

There is another case you don’t know 
about because it didn’t get nearly the 
publicity, but it is just as real. It is a 
good example of why we need this stat-
ute. 

Michael Lenz and his wife were ex-
pecting their first child. She worked in 
the Federal Building in Oklahoma 
City. She was in the midstages of her 
pregnancy. She went to work early the 
day of the bombing to show an 
ultrasound to her colleagues of their 
baby. That was going on at the mo-
ment the bomb goes off. She was killed. 
Michael Lenz III was killed. They had 
already named their little baby boy. 

The father came before my com-
mittee when I was in the House to tes-
tify for this bill. He said: I am no ex-
pert on abortion, but here is what hap-
pened to my family. My wife was 
killed, and at the same moment I lost 
my son, Michael Lenz III. 

The reason they lost their son is not 
because of Roe v. Wade rights; it was 
because of a third party crazy man, a 
criminal, who destroyed many lives 
that day. When you look at the victims 
of the Oklahoma City bombing case, 
when it came time in Federal court, 
you don’t find a place for Michael Lenz 
III. If this bill had been law, there 
would have been 22 people, not 21 peo-
ple, that would have been before the 
court. I cannot say it any better than 
that. 

In terms of Michael Lenz and all the 
other victims who testified in support 
of this legislation, sentence enhance-
ment doesn’t speak to what happened 
to them. From a prosecutor’s point of 
view, it makes all the difference in the 
world to have two charges facing the 
accused versus one. It gives you more 
leverage than you could ever dream of. 
Ladies and gentlemen, in cases like 
this, it is the right thing to do. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from California is recognized. 
Mrs. FEINSTEIN. Madam President, 

I yield as much time as she requires to 
the Senator from California, Mrs. 
BOXER. She was here a moment ago. 
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Mr. DEWINE. Madam President, I in-

quire of the Chair, how much time does 
each side have remaining? 

The PRESIDING OFFICER. The Sen-
ator from Ohio has 58 minutes. The 
Senator from California has 62 min-
utes. 

Mr. DEWINE. Sixty-two? 
The PRESIDING OFFICER. Right. 
Mr. DEWINE. Thank you. Madam 

President, I yield to the Senator from 
Pennsylvania 5 minutes. 

Mr. SANTORUM. Madam President, I 
thank the Senator from Ohio. If Sen-
ator FEINSTEIN’s speaker arrives, I will 
be happy to abbreviate my remarks to 
accommodate the other side of the 
aisle. 

I wanted to congratulate Senator 
DEWINE and Senator GRAHAM, who 
have really worked hard not just on 
this legislation, but getting this legis-
lation to a point where we can have an 
up-or-down vote, have a vote on the 
amendments, and let the Senate work 
its will. That is one of the things we 
have not seen done in recent weeks. We 
have had an opportunity here on a very 
important issue to have the Senate’s 
will be done. I also congratulate Sen-
ator FRIST and Senator MCCONNELL 
and the Democratic leaders for allow-
ing us to debate this issue. This is an 
important debate. 

I think Senator GRAHAM, who I had 
the privilege of listening to for a few 
moments, summarized it very well. The 
issue is, how many victims are there? 
Do we recognize the loss of a child in 
the womb, a child who is anticipated, is 
wanted, and whose life is very real to 
the mother and father and the family? 
When that life is taken away by a third 
party, do we recognize that child’s ex-
istence in the law? 

I don’t think anyone would doubt 
that when a woman who has a child in 
the womb is attacked and injury comes 
to that child, another person is af-
fected. If the child dies, that child is af-
fected. There is something that goes on 
to another human being. The issue here 
is whether we are going to recognize 
that in the law. I agree with the Sen-
ator from South Carolina that it has 
nothing to do with abortion. It is spe-
cifically excluded from this legislation. 
So why do all of the abortion rights ac-
tivists have a problem with this legis-
lation? 

It comes down to the very issue, do 
we recognize the humanity of a child in 
womb? How far would we go to protect 
this right to an abortion? Do we go so 
far as to even deny the existence of a 
child who is not subject to abortion? 
How far do we go to protect this right, 
the supreme right above all, the right 
to an abortion, a right that can have 
no restriction on it? In fact, it cannot 
even have a restriction that is not at 
all applicable to it. So, in other words, 
we cannot even talk about this, or 
some way, through some logic, attack 
the issue. We have to deny under every 
circumstance that the child in the 
womb is a human life. That is what 
this is about. 

This is all about denying the human-
ity of the child. We just cannot con-
template that in our laws. We cannot 
have any admission anywhere in law 
that says what is inside the woman’s 
womb is a child—when, of course, we 
all know that is exactly what it is. But 
we cannot express that legally. If we 
do, somehow or another, this right to 
abortion may be threatened down the 
road. Who cares about what harm we 
may bring? Who cares about what 
harm we may bring to a mother whose 
child is injured or what harm we may 
bring to the family who may lose or 
have an injury to a child in womb? Who 
cares that we cannot bring somebody 
who has done violence to a child in the 
womb to justice? All of those things 
are worth ignoring to protect this right 
that is not even at stake today.

This issue, as I have said many 
times, is a cancer. I thought at first it 
was a cancer that ate away at us in 
how we view the relationship between 
the mother and the child, but it is 
worse. It is a cancer that reaches in 
and infects even areas that have noth-
ing to do with abortion. 

We need to let common sense reign in 
the Senate today. The common sense 
is, this is a child who is loved and 
wanted by the mother. This is a child 
who, in many cases, has been given a 
name, such as Conner Peterson, and 
this is a child who deserves the dignity 
of recognition by our society. 

The PRESIDING OFFICER. The Sen-
ator has used 5 minutes. 

Mr. SANTORUM. Madam President, I 
yield the floor. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DEWINE. I yield to the Senator 
from Utah. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Madam President, I ap-
preciate my colleague from California 
permitting me to go before her. 

I rise today to urge my colleagues to 
vote in favor of the Unborn Victims of 
Violence Act. The importance of this 
issue has been made tragically clear by 
the grisly murders of Laci Peterson 
and her unborn son Conner. I met with 
her mother again yesterday and was 
very impressed with her and how she is 
handling this situation. 

This bill will ensure Federal law ap-
propriately protects unborn children 
from assault and murder. It has passed 
the House of Representatives by a 
strong bipartisan vote of 254 to 163. I 
believe the Senate should give similar 
overwhelming approval. 

Before I begin the substance of my 
remarks, I commend Senators DEWINE 
and LINDSEY GRAHAM for their long-
standing and essential leadership on 
this most important issue and for 
drafting the legislation that is before 
us today. This issue has already been 
addressed in many States across the 
country. In fact, in my home State of 
Utah, if a criminal assaults or kills a 
woman who is pregnant and thereby 
causes death or injury to the unborn 

child, the criminal faces the possibility 
of being prosecuted for having taken or 
injured that unborn life. Twenty-eight 
additional States have similar laws on 
the books. Sixteen of those States rec-
ognize the unborn child as a victim 
throughout the entire period of pre-
natal development. This is only proper 
and, it seems to me, only just. 

However, there is a gap in the law 
under existing Federal criminal stat-
utes. Current Federal law provides for 
no additional criminal penalty when a 
criminal assaults or kills a woman who 
is pregnant and thereby causes death 
or injury to that unborn child. It is 
time Congress eliminates this unjusti-
fied gap in the law. 

This bill bridges this existing gap, 
and it does so in a way that protects 
the rights of the States. It creates a 
separate Federal offense to kill or in-
jure an unborn child during the com-
mission of certain already defined Fed-
eral crimes committed against the un-
born child’s mother. 

Importantly, because this bill only 
applies to Federal crimes, it does not 
usurp jurisdiction over State law. If 
someone commits a crime that violates 
State law, but does not violate any 
Federal law, then State law will pre-
vail, regardless of whether that State 
has laws that protect unborn victims of 
violence. 

I cannot imagine why anyone would 
oppose this bill. 

Some have mistakenly characterized 
this bill as anti-abortion. It is not, and 
I am not saying that because I am pro-
life. 

Let me take this opportunity to clar-
ify a remark I made on May 7 of last 
year. I am quoted as saying the bill un-
dermines abortion rights, but that this 
effect is irrelevant. The point I was 
trying to make, and I guess I did not 
make it well and it has been quoted out 
of context many times, is there is no 
conflict between the bill language and 
Roe v. Wade. Some are prepared to 
bring the abortion issue into anything, 
any time, for any reason, even when it 
does not fit, such as in this case. 

I do not believe this bill in any way 
undermines abortion rights. It cer-
tainly does not. 

The bill explicitly says the Federal 
Government cannot prosecute a preg-
nant woman for having an abortion. In 
fact, the bill goes even further. The bill 
does not permit prosecution against 
any woman with respect to her unborn 
child regardless of whether the mother 
acted legally or illegally. If a woman 
chooses not to have her baby, the bill 
says she can have an abortion without 
Federal prosecution. That is how far 
the authors of this bill have gone. But 
importantly, for those women who 
have chosen to keep their baby, this 
bill says no coldblooded murderer can 
take that choice away from her by kill-
ing her baby and going unpunished. 

Those who oppose this bill are, in ef-
fect, saying the murderer, not the 
mother, has the choice to take the 
baby away from his or her mother 
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against the mother’s will and against 
the individual’s will. Since the mur-
derer will not be punished for this ter-
rible offense, it exonerates his or her 
actions. That is simply not right. 

I understand my dear friend Senator 
FEINSTEIN says this bill somehow 
threatens stem cell research. It does no 
such thing. I have been a supporter of 
embryonic stem cell research, and ev-
eryone in this body knows it and I 
guess most scientists throughout the 
world know that. I have been proud to 
stand shoulder to shoulder with Sen-
ator FEINSTEIN, Senator SPECTER, Sen-
ator KENNEDY, and Senator HARKIN on 
stem cell research. I believe we are 
right on that issue. But this bill in no 
way impedes stem cell research. This 
bill is about stopping and punishing 
heinous crimes. 

Why would I support Laci and 
Conner’s law if it jeopardized that re-
search? The words ‘‘stem cell research’’ 
are nowhere in the bill. This is a crimi-
nal law, not an abortion law. 

As I have said on many occasions, it 
is my view life begins in a mother’s 
womb. What this bill does is penalize 
those who act to viciously end that life 
in the womb or any life in the womb. 

Senator FEINSTEIN, the distinguished 
Senator from California, suggested this 
bill somehow may result in assigning 
legal status to the term ‘‘embryo.’’ But 
I cannot find the term ‘‘embryo’’ any-
where in the bill. Nor for that matter 
can I find the term ‘‘embryo’’ in the 
amendment put forth by the distin-
guished Senator from California, Mrs. 
FEINSTEIN. 

In short, this bill does not affect 
abortion, embryos, or, for that matter, 
stem cell research. There is no legisla-
tive intent here to prosecute research-
ers working on stem cell research—
none whatsoever. 

I have the utmost respect for my 
dear friend from California, and she 
knows that. We have worked together 
on many issues during her 12 years on 
the Judiciary Committee. I admire her 
and appreciate working with her on so 
many of these issues. I admire her judi-
cious way in fighting for the issues in 
which she believes, even when we dis-
agree. If her bill truly considered the 
same crime, I would give strong consid-
eration to supporting it. But it does 
not. It tries to do it, but it does not. 

The phrase ‘‘interrupt a pregnancy’’ 
is overly vague and will probably be 
struck down by the courts on that 
ground. Because of this vagueness, the 
courts may well interpret the Fein-
stein amendment as providing no addi-
tional penalty for a crime committed 
against a fetus. 

Some will try to claim this weakens 
domestic violence laws by averting at-
tention to the unborn. That is simply 
not true. I am a strong supporter of do-
mestic violence laws and, along with 
Senator BIDEN, was the main writer of 
those bills. I believe domestic violence 
is an evil plague that needs to be 
stopped. 

My commitment to this issue has 
been longstanding. As many of my col-

leagues are aware, I was an original co-
sponsor of the Violence Against Women 
Act over a decade ago, and I have tire-
lessly fought in countless venues to 
protect the rights of women. This bill 
furthers that cause.

For many years, I have worked hard 
on the issue of domestic violence and 
violence against women, and when I 
stand here today before the entire Sen-
ate and offer my support for a bill, I 
certainly make sure that bill does not 
diminish in any way our capacity to 
curb domestic violence and protect 
women. 

The bill before us strengthens the 
rights of women and provides those 
who fight against domestic violence 
with another tool in their arsenal to go 
after abusers. This bill focuses atten-
tion on both a pregnant woman and her 
child. Before the Government could 
prosecute someone for hurting the un-
born child, it would first need to prove 
the pregnant woman was hurt. In other 
words, the Government needs to prove 
1 of 68 enumerated predicate Federal 
crimes against the mother before it 
could obtain a conviction under this 
provision of this bill. 

Moreover, this provision empowers 
abused women because it gives the 
Government a greater arsenal of pros-
ecutorial tools to put the abusive 
spouse behind bars for a longer period 
of time. Many today will talk about 
the Peterson case. Suffice it to say 
that the public reaction to that case 
underscores the widespread support for 
the changes that we are making with 
H.R. 1997. 

A news poll taken last April con-
sisting of an almost even split of pro-
life and pro-choice individuals indi-
cated that 84 percent—let me repeat 
that, 84 percent—believed that Scott 
Peterson, who is currently on trial for 
the murder of his wife, should be 
charged with two counts of homicide 
for murdering his wife and unborn son. 

California law permits criminals to 
be charged with murder for killing an 
unborn child when that child has devel-
oped past the embryonic stage. The 
tragic murder of an innocent unborn 
child is so shocking and so disturbing 
that regardless of any stance on abor-
tion, the vast majority of all Ameri-
cans strongly believe an unborn life 
taken in murder should result in mur-
der charges brought against the perpe-
trator. 

It is only fair and just to ask for our 
Federal judicial system to incorporate 
this strong desire of the vast majority 
of the American people on this issue. 

I urge my colleagues to vote for H.R. 
1997. I urge my colleagues to vote 
against amendments to H.R. 1997. Do it 
for Laci and Conner Peterson and for 
thousands of others in similar situa-
tions who have been abused. Do it for 
all women who have chosen to have 
their baby and are having that choice 
taken away from them by a cold-blood-
ed murderer. Most of all, do it because 
it is the right thing to do. 

I yield the floor. 

The PRESIDING OFFICER (Mr. TAL-
ENT). The Senator from California. 

Mrs. BOXER. Mr. President, I thank 
the Senator from Utah because he 
promised me he would keep within the 
15 minutes so that I could get the floor 
at this time, and I appreciate his co-
operation. 

I also thank my colleague, the senior 
Senator from California, Mrs. FEIN-
STEIN, for her great leadership on this 
issue. I also have to express a little bit 
of dismay that she was not able to 
modify her amendment. It kind of gives 
one a clue that the people on the other 
side have a different agenda when they 
say they are not going to allow a col-
league they respect and admire to send 
a modification to the desk. 

So I thought I would want to place 
that on the record because we remem-
ber. These things we will remember be-
cause it is not right to not allow a col-
league to modify an amendment that 
she has written. So the next time the 
other side wants to do it, we will have 
to think a bit. It is just sad. It is not 
the way the Senate should work. 

Senator FEINSTEIN has yielded me 10 
minutes of her time, so if the Chair 
would tell me when I have used 9 min-
utes, I would appreciate it. 

The PRESIDING OFFICER. The 
Chair will so notify the Senator. 

Mrs. BOXER. I am very much in 
favor of enhanced penalties for those 
offenders, those criminals, who harm 
pregnant women. I think Senator FEIN-
STEIN’s substitute amendment is one 
that does exactly that. What I do not 
support are the efforts of some Mem-
bers of this body who clearly are the 
leaders of the anti-choice movement in 
the Senate. We have heard from them 
seriatim. They have just come right 
down and spoken. I do not support 
what they are trying to do, which is to 
undermine pro-choice laws, particu-
larly Roe v. Wade. 

Now, one can dress up a bill to make 
it look like anything one wants, but 
the so-called Unborn Victims of Vio-
lence Act, although they try to dress it 
up as a criminal statute designed to 
deter violence, I think has tremendous 
weakness in the way it is written and 
in the way it would prosecute a violent 
criminal who harms a pregnant 
woman. It is another effort to under-
mine Roe v. Wade, which as we know, 
has given women in this country the 
right to choose, and it is a very impor-
tant right of privacy. 

How do I know this is the supporters’ 
motivation? It is easy for me because if 
they wanted to create a law that says 
we believe that a pregnant woman 
should be protected and we want to 
punish someone who harms a pregnant 
woman, it is a pretty easy thing to just 
support Senator FEINSTEIN’s amend-
ment. It is clean; it is clear; she dou-
bles the penalties just as they do in 
their bill. She avoids the issue, how-
ever, of a woman’s right to choose, 
which this is not about. There is noth-
ing about that in this bill. 

The substitute that Senator FEIN-
STEIN has offered to us, which is like 
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H.R. 1997, creates a separate offense 
when someone harms a pregnancy or 
terminates a pregnancy while in the 
commission of a violent Federal crime. 
That is very important to do because 
these crimes are heinous and all the 
more heinous if a woman is pregnant. 
As the author of the Violence Against 
Women Act in the House and working 
with Senator BIDEN for 10 years to get 
it through the Senate and the House 
and get it signed into law, Senator 
FEINSTEIN’s bill is in tune with that 
point that we will not stand by and 
allow violence against women. Particu-
larly if a woman is pregnant, it makes 
the crime more vicious and it doubles 
the penalty for such a crime. It creates 
the same separate penalty for this sep-
arate crime, a maximum of 20 years for 
harm and a maximum of life in the 
event a pregnancy is terminated. It 
does not require proof that the offender 
had knowledge of the woman’s preg-
nancy. 

The sole difference between the sub-
stitute that Senator FEINSTEIN is offer-
ing and the Unborn Victims of Violence 
Act is that they want to bring in the 
issue of a woman’s right to choose, and 
they want to make this bill about a 
woman’s right to choose. 

What on Earth does this have to do 
with a woman’s right to choose? Noth-
ing, not a thing. Senator FEINSTEIN’s 
substitute focuses on the pregnant 
woman. That is the issue, the pregnant 
woman. So one wonders why the other 
side cannot accept it. The answer is 
simple. Again, they are trying to make 
this about abortion, not about con-
victing a criminal. 

I want to correct something. When I 
referenced the House bill, I meant to 
reference the Zoe Lofgren bill—and I 
am not sure of that number—not the 
House bill that is identical to Senator 
DEWINE’s bill. ZOE LOFGREN in the 
House had a similar bill to Senator 
FEINSTEIN’s bill. That bill got a lot of 
support but not enough support. 

Again, it is very simple why people 
over there who are anti-choice did not 
support the Lofgren bill, and they do 
not support the Feinstein bill, because 
they want to make this about abortion 
and they want to undermine Roe v. 
Wade and a woman’s right to choose. 

I am a little bit shocked because the 
experts who have written to us have 
told us that the bill that the anti-
choice Senators are supporting would 
make it harder to convict a criminal.

For example, Peter Rubin, visiting 
associate professor at Georgetown Law 
Center, when he testified before the 
House Judiciary Committee, said:

The phrase ‘‘child in utero’’ is ambiguous 
and would actually aid an offender in avoid-
ing prosecution.

Imagine. It seems to me the other 
side is so anxious to undermine Roe 
and to confuse the subject and to make 
this bill about abortion, they are will-
ing to pass an ambiguous bill which 
would actually aid the offender, the 
criminal, and would actually allow 
some heinous criminal to go free. 

I ask unanimous consent that Peter 
Rubin’s letter be printed in the 
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

GEORGETOWN UNIVERSITY 
LAW CENTER, 

Washington, DC, July 21, 1999. 
Re H.R. 2436, The Proposed ‘‘Unborn Victims 

of Violence Act of 1999’’—written testi-
mony of Peter J. Rubin, Visiting Asso-
ciate Professor of Law, Georgetown Uni-
versity Law Center, before the Sub-
committee on the Constitution of the 
House Committee on the Judiciary.

I have been asked by this subcommittee to 
review and comment upon H.R. 2436, which 
would create a separate federal criminal of-
fense where criminal conduct prohibited 
under a list of over sixty federal statutes, in 
the words of the proposed law ‘‘causes the 
death of, or bodily injury . . . to a child, who 
is in utero.’’ I am honored to have the oppor-
tunity to convey my views to the sub-
committee. 

Where an act of violence against a preg-
nant woman results in a miscarriage, that 
act of violence has wrought a distinct and 
unique harm in addition to the harm it 
would have done had the woman not been 
pregnant. Similarly, injury to a baby that 
may result from unlawful violence per-
petrated upon its mother when it was a fetus 
in utero is something from which govern-
ment may properly seek to protect the 
woman and the child. 

Consequently, although many states ad-
here to the traditional rule that the criminal 
law reaches only conduct against a person 
already born alive, some states have enacted 
laws that penalize conduct that may kill or, 
in some cases, injure, a fetus in utero. One 
example is North Carolina’s state statute 
which provides that ‘‘A person who in the 
commission of a felony causes injury to a 
woman, knowing the woman to be pregnant, 
which injury results in a miscarriage or still-
birth by the woman is guilty of a felony that 
is one class higher than the felony com-
mitted.’’ (N.C. Gen. State. § 14–18.2.) 

If the members of Congress conclude that 
causing injury in this way during the com-
mission of a federal crime warrants addi-
tional punishment, it, too, could adopt such 
a provision. Indeed, it seems as though this 
is one area on which both sides of the debate 
about abortion might be able to find com-
mon ground in supporting a properly worded 
statute that might give additional protec-
tion to women and their families from this 
unique class of injury. 

As currently drafted, however, the pro-
posed statute differs from some state laws on 
this issue in two critical respects. First is its 
use of the phrase ‘‘child, who is in utero’’ to 
describe the fetus. This is not the ordinary 
way statutes refer to fetuses in utero. In-
deed, the proposed law appears to be unique 
in its use of this formulation. The use of this 
language will likely subject H.R. 2436 to 
legal challenge, and will likely render the 
proposed law ineffective in preventing and 
punishing acts that harm or kill fetuses 
being carried by pregnant women. 

Second is the bill’s treatment of the fetus 
solely as a separate victim of certain federal 
crimes. This approach is different from that 
taken by some states that have enacted 
criminal laws addressing fetal injury or 
death in that it fails to focus at all on the 
woman who is the victim of the violence that 
may injure or kill the fetus. It would be far 
easier to reach common ground with an ap-
proach that takes account of the place of the 
pregnant woman when acts of violence 

against her lead to fetal injury or death. In-
deed, the approach taken by the current 
statute may lead to some unintended results, 
and is not consistent with the treatment of 
the fetus in the American legal tradition. 

To begin with, the proposed law refers to 
‘‘a child, who is in utero at the time the con-
duct takes place.’’ Because it uses these 
words, the proposed law would likely result 
more in useless litigation about the statute’s 
meaning than in the prevention and punish-
ment of conduct that results in fetal injury 
or death. Its use of the phrase ‘‘child, who is 
in utero’’ may give a defendant an argument 
that the statute is ambiguous, and that he 
lacked the notice of what acts are criminal 
that is required by the Due Process Clause of 
the Fifth Amendment. Does it mean the 
statute applies only to the injury or death of 
a ‘‘child,’’ that is one who is subsequently 
born, but who was injured in utero? Does it 
refer to a fetus past the point of viability? 
Does it refer to a single-cell fertilized ova 
that has not yet implanted in the uterine 
wall? The statute does not tell us. 

Even if the law is not held inapplicable be-
cause of unconstitutional vagueness, the Su-
preme Court has articulated a doctrine 
known as the doctrine of ‘‘lenity.’’ Rooted in 
part in separation of powers concerns, this 
doctrine means that an ambiguous federal 
criminal statute must be construed in the 
way most favorable to the defendant, lest an 
individual be criminally punished for con-
duct that Congress did not intend to crim-
inalize. At best, the phrase ‘‘child, who is in 
utero’’ is ambiguous here, and a defendant is 
likely to be able to avoid prosecution for 
whatever conduct it is that the drafters of 
this law intend to criminalize. 

In addition, this statute operates in a very 
unusual manner. It does not just increase 
the penalty for unlawful violence against a 
pregnant woman that results in the death of 
or injury to a fetus, nor does it criminalize 
injuring or killing a fetus if one has the req-
uisite mental state and is aware of the wom-
an’s pregnancy. Rather it includes fetuses 
within the universe of persons who may be 
protected from injury or death resulting 
from violations of other federal criminal 
laws. 

Many state laws address fetal injury and 
death only in certain circumstances, and, re-
flecting the unique nature of the developing 
fetus, many provide some penalty that is dif-
ferent from the penalty that would have ap-
plied had the defendant killed or injured a 
person who was already born. They tend also 
to take account of the fetus’s stage of devel-
opment. State feticide laws often do not 
treat even the intentional killing of a fetus 
through violence perpetrated upon the preg-
nant woman as murder equivalent to the 
murder of a person who has been born. Some, 
like North Carolina, enhance the penalty for 
the underlying criminal conduct. Others 
treat even intentional feticide only as man-
slaughter. Thus, in Mississippi, for example, 
the law provides that ‘‘The wilful killing of 
an unborn quick child, by an injury to the 
mother of such child, which would be murder 
if it resulted in the death of the mother, 
shall be manslaughter.’’ (Miss. Code. Ann. 
§ 97–3–37.) 

The proposed law by contrast says that 
whenever causing death or injury to a person 
in violation of a listed law would subject an 
individual to a particular punishment, he 
shall be subject to the same punishment if he 
causes death or injury to a fetus. This is true 
regardless of the stage of fetal development. 
Whatever its rhetorical force, the proposed 
law would lead to some unusual, and prob-
ably unintended, results. To give just one ex-
ample, under the Freedom of Access to Clin-
ic Entrances Act (‘‘FACE’’), 18 U.S.C. § 248, 
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one of the statues listed in H.R. 2436, if an in-
dividual who is engaged in obstructing ac-
cess to an abortion clinic knocks a pregnant 
woman to the ground during a demonstra-
tion, he is liable to imprisonment for up to 
one year. If he causes her ‘‘bodily injury’’ 
when he knocks her down, he would be sub-
ject under FACE to a ten-year term of im-
prisonment. Under the proposed law, how-
ever, if she miscarried as a result of being 
knocked down, he would be subject to life 
imprisonment, the same as if his action had 
caused the death of the woman herself. 

In addition to being far more practical, it 
would be fare easier to reach common ground 
on this issue with adoption of a statute simi-
lar to those state statutes, providing for en-
hanced punishments that I have described. 
For in addition to the practical con-
sequences, the use of a statutory framework, 
that seeks to achieve its result through 
treating all fetuses at all stages of develop-
ment as persons distinct from the women 
who carry them unnecessarily places federal 
statutory law on the path toward turning 
the pregnant women into the adversary rath-
er than the protector of this fetus she car-
ries. For although this law contains excep-
tions for abortion, for medical treatment of 
the woman or the fetus and for the woman’s 
own conduct—exceptions that are both wise 
and constitutionally required—if the fetus 
were truly a ‘‘person,’’ there would be no 
principled reason to include such exceptions. 
Yet of course a law that did not contain 
them would be shocking to most Americans 
and both obviously and facially unconstitu-
tional. 

Finally, then, in failing to take account of 
the women, the proposed statute also sets 
federal law apart from the American legal 
and constitutional tradition with respect to 
the treatment of the fetus. As the Supreme 
Court has, described, ‘‘the unborn have never 
been recognized in the law as persons in the 
whole sense.’’ At common law, the destruc-
tion of a fetus in utero was not recognized as 
homicide unless the victim was born alive. 
And, of course, the Supreme Court has held 
that fetuses are not persons within the 
meaning of the Fourteenth Amendment. 
This is a position with which even as staunch 
an opponent of Roe v. Wade as Justice 
Antonin Scalia agrees. 

In addition, therefore, to the practical and 
political considerations that counsel in favor 
of an alternative approach, the proposed law 
would also unnecessarily set federal statu-
tory law on a conceptual collision course 
with the Supreme Court’s abortion decisions. 
Whatever one may think of those decisions, 
an unnecessary conflict about them would 
not contribute to the important work of 
healing where possible the country’s division 
over abortion.

Mrs. BOXER. Then you have Jon Jen-
nings who in 1999 was the Acting As-
sistant Attorney General. He sub-
mitted a letter to Representative 
HENRY HYDE on behalf of the Justice 
Department. He also wrote the law 
would be hard to prosecute because of 
the difficulty in gathering evidence. 

I ask unanimous consent to have Jon 
Jennings’ letter printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF LEGISLATIVE AFFAIRS, 

Washington, DC, September 9, 1999. 
Hon. HENRY HYDE, 
Chairman, Committee on the Judiciary, U.S. 

House of Representatives, Washington, DC. 
DEAR MR. CHAIRMAN: This letter presents 

the views of the Department of Justice on 

H.R. 2436, the ‘‘Unborn Victims of Violence 
Act of 1999.’’

Section 2 of H.R. 2436 would make it a sep-
arate federal offense to cause ‘‘death or bod-
ily injury’’ to ‘‘a child in utero’’ in the 
course of committing any one of 68 enumer-
ated federal crimes. The punishment for the 
new crime under H.R. 2436 is the same as if 
the harm had been inflicted upon the ‘‘un-
born child’s mother,’’ except that the death 
penalty is not permitted. Section 3 of H.R. 
2436 would make substantively identical 
amendments to the Uniform Code of Military 
Justice. 

The Justice Department strongly objects 
to H.R. 2436 as a matter of public policy and 
also believes that in specific circumstances, 
illustrated below, the bill may raise a con-
stitutional concern. The Administration has 
made the fight against domestic violence 
and other violence against women a top pri-
ority. The Violence Against Women Act 
(VAWA), which passed with the bipartisan 
support of Congress in 1994, has been a crit-
ical turning point in our national effort to 
address domestic violence and sexual as-
sault. VAWA, for the first time, created fed-
eral domestic violence offenses with strong 
penalties to hold violent offenders account-
able. While most domestic violence crimes 
are appropriately prosecuted at the state and 
local level, the Department of Justice has 
brought 179 VAWA and VAWA-related fed-
eral indictments to date, and this number 
continues to grow. In addition, the Depart-
ment of Justice alone has awarded well over 
$700 million through VAWA grant programs 
since 1994, directing critical resources to 
communities’ efforts to respond to domestic 
violence and sexual assault. These funds 
have made a difference in women’s lives, and 
in how communities respond to violence 
against women. Indeed, these funds have 
helped save the lives of many victims of do-
mestic violence. 

If the Committee wants to make a dif-
ference in the lives of women victims of vio-
lence, it should reauthorize the Violence 
Against Women Act. We hope that Congress 
will work with us on this common goal. H.R. 
2436, however, is not an adequate response to 
violence against women. Our three main ob-
jections to H.R. 2436 are described below. 

First, H.R. 2436 provides that the punish-
ment for a violation shall be the same as the 
punishment that would have been imposed 
had the pregnant woman herself suffered the 
injury inflicted upon her fetus. The Depart-
ment agrees that some additional punish-
ment may be warranted for injury to preg-
nant women. H.R. 2436, however, would trig-
ger a substantial increase in sentence as 
compared with the sentence that could oth-
erwise be imposed for injury to a woman who 
is not pregnant. 

Second, H.R. 2436 expressly provides that 
the defendant need not know or have reason 
to know that the victim is pregnant. The bill 
thus makes a potentially dramatic increase 
in penalty turn on an element for which li-
ability is strict. As a consequence, for exam-
ple, if a police officer uses a slight amount of 
excessive force to subdue a female suspect—
without knowing or having any reason to be-
lieve that she was pregnant—and she later 
miscarries, the officer could be subject to 
mandatory life imprisonment without possi-
bility of parole, even though the maximum 
sentence for such use of force on a non-preg-
nant woman would be 10 years. This ap-
proach is an unwarranted departure from the 
ordinary rule that punishment should cor-
respond to culpability, as evinced by the de-
fendant’s mental state.

Third, H.R. 2436’s identification of a fetus 
as a separate and distinct victim of crime is 
unprecedented as a matter of federal statute. 
Such an approach is unnecessary for legisla-

tion that would augment punishment of vio-
lence against pregnant women. Additionally, 
such an approach is unwise to the extent 
that it may be perceived as gratuitously 
plunging the federal government into one of 
the most—if not the most—difficult and 
complex issues of religious and scientific 
consideration and into the midst of a variety 
of State approaches to handling these issues. 

Our policy concerns with H.R. 2436 are ex-
acerbated by the likelihood that the bill will 
yield little practical benefit. Because the 
criminal conduct that would be addressed by 
H.R. 2436 is already the subject of federal law 
(since any assault on an ‘‘unborn child’’ can-
not occur without an assault on the pregnant 
woman), H.R. 2436 would not provide for the 
prosecution of any additional criminals. At 
the same time, prosecutors proceeding under 
H.R. 2436 would be likely to encounter dif-
ficulty collecting evidence to support their 
prosecutions. For instance, the prosecutor 
would have to establish that the defendant’s 
conduct ‘‘cause[d]’’ the injury—given the in-
herent risk of miscarriage and birth defects 
that occur absent any human intervention, 
causation may be very difficult to establish. 

Finally and critically, the drafters of H.R. 
2436 are careful to recognize that abortion-
related conduct is constitutionally pro-
tected. The bill accordingly prohibits pros-
ecution for conduct relating to a consensual 
abortion or an abortion where consent ‘‘is 
implied by law in a medical emergency.’’ 
Without this exception, the bill would be 
plainly unconstitutional. Including the ex-
ception does not, however, remove all doubt 
about the bill’s constitutionality. The bill’s 
exception for abortion-related conduct does 
not, on its face, encompass situations in 
which consent to an abortion may be implied 
by law (if, for example, the pregnant woman 
is incapacitated) even though there is no 
medical emergency. In this situation, the 
bill may unduly infringe on constitutionally 
protected conduct. 

For these reasons, we strongly oppose H.R. 
2436. The Administration, however, would 
work with Congress to develop alternative 
legislation that would strengthen punish-
ment for intentional violence against women 
whom the perpetrator knows or should know 
is pregnant, strengthen the criminal provi-
sions of VAWA, and reauthorize the grant 
programs established by this historic legisla-
tion. 

Thank you for this opportunity to present 
our views. The Office of Management and 
Budget has advised us that from the stand-
point of the Administration, there is no ob-
jection to submission of this letter. Please 
do not hesitate to call upon us if we may be 
of further assistance. 

Sincerely, 
JON P. JENNINGS, 

Acting Assistant Attorney General.

Mrs. BOXER. Then there is a recent 
letter of George Fisher, a tenured pro-
fessor at Stanford, former prosecutor 
and expert on the criminal justice sys-
tem. He, too, believes it makes things 
worse in terms of convicting a crimi-
nal. 

The PRESIDING OFFICER. The Sen-
ator has now used 9 minutes of time. 

Mrs. BOXER. I ask unanimous con-
sent for 2 more minutes from my col-
league. 

The PRESIDING OFFICER. Does the 
Senator from California yield an addi-
tional 2 minutes? 

Mrs. FEINSTEIN. I yield as much 
time as she may require. 

Mrs. BOXER. I thank my colleague. 
I ask unanimous consent the letter 

from George Fisher be printed in the 
RECORD.
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There being no objection, the mate-

rial was ordered to be printed in the 
RECORD, as follows:

STANFORD LAW SCHOOL, 
Stanford, CA, July 10, 2003. 

Senator DIANNE FEINSTEIN, 
U.S. Senate, Senate Hart Office Building, 

Washington, DC. 
DEAR SENATOR FEINSTEIN, I wish to express 

my concern about the current formulation of 
S. 1019, the Unborn Victims of Violence Act 
of 2003. Although I fully endorse the Bill’s ul-
timate aim of protecting pregnant women 
from the physical and psychological trauma 
of an endangered or lost pregnancy, I believe 
that the Bill’s current formulation will frus-
trate rather than forward this goal. 

I write both as a former persecutor and as 
a law professor specializing in criminal law 
and criminal prosecution. At the outset of 
my career, I served as an assistant district 
attorney in Middlesex County, Mass., and as 
an assistant attorney general in the Massa-
chusetts Attorney General’s office. I then 
went to Boston College Law School, where I 
administered and taught in the criminal 
prosecution clinic. I have been at Stanford 
since 1995 and a tenured professor of law 
since 1999; during the next academic year, I 
will serve as Academic Associate Dean. In 
1996 I founded Stanford’s criminal prosecu-
tion clinic and have administered and taught 
in the clinic ever sine. I have also created a 
course in prosecutorial ethics, which I 
taught at Boston College Law School and, as 
a visitor, at Harvard Law School. 

My background and interest in criminal 
prosecution prompt me to raise three objec-
tions to this Bill. All of them focus on the 
Bill’s use of the expressions ‘‘child in utero’’ 
and ‘‘child, who is in utero,’’ and on its defi-
nition of these terms as ‘‘a member of the 
species homo sapiens, at any stage of devel-
opment, who is carried in the womb.’’

First: The Bill’s apparent purpose of influ-
encing the course of abortion politics will 
discourage prosecutions under any future 
Act. 

I do not know what motives gave rise to 
the Bill’s use of the expressions ‘‘child in 
utero’’ and ‘‘child, who is in utero,’’ but I do 
know that any vaguely savvy reader will 
conclude that these terms and the Bill’s defi-
nition of them were intended by the Bill’s 
authors to influence the course of abortion 
politics. It is a fair prediction that when a 
pro-life President is in office, prosecutions 
under this Bill will be more frequent than 
when a pro-choice President is in office. That 
is because the public will interpret this Bill 
as suggesting that abortion is a potentially 
criminal act and will interpret prosecutions 
under the Bill as endorsing this sentiment. 

If the authors of the Bill truly seek to pro-
tect unborn life from criminal violence, they 
will better accomplish this purpose by avoid-
ing such expressions as ‘‘child in utero.’’ Bet-
ter alternatives would refer to injury or 
death to a fetus or damage to or termination 
of a pregnancy. 

Second: The Bill’s apparent purpose of in-
fluencing the course of abortion politics will 
motivate prosecutors to exclude those pro-
spective jurors who otherwise would be most 
sympathetic to the prosecution’s case. 

If I were prosecuting a case under this Bill, 
I would hope to have a jury that includes 
persons deeply sensitive to the rights and in-
terests of pregnant women. Such jurors 
would regard an attack on a pregnant 
woman as being a twofold crime, comprising 
both the injury directly inflicted on the 
mother and the stark emotional and physical 
trauma resulting from injury to or loss of 
her pregnancy. 

But such jurors also will be more likely 
than others to believe that pregnant women 

have the right to exercise autonomy over 
their bodies and to choose whether to abort 
a pregnancy. I predict that many or most 
judges will bar prosecutors and defense coun-
sel from questioning prospective jurors 
about their views on abortion or about re-
lated matters such as their religion, reli-
gious practices, or political affiliations. 
Forced to act largely on instinct, prosecu-
tors may be inclined to exercise peremptory 
challenges against those prospective jurors 
who appear to be most sympathetic to the 
rights of pregnant women. This result clear-
ly would frustrate the Bill’s stated purpose 
of protecting unborn life from criminal vio-
lence. 

Third: The Bill’s apparent purpose of influ-
encing the course of abortion politics offends 
the integrity of the criminal law. 

To anyone who cares deeply about the in-
tegrity of the criminal law, this Bill’s appar-
ent attempt to insert an abortion broadside 
into the criminal code is greatly offensive. 
The power to inflict criminal penalties is, 
second only to the power to wage war, the 
highest trust invested in our institutions of 
government. Because the power to make and 
enforce criminal laws inherently carries 
enormous potential for abuse, those who ex-
ercise that power must always do so with a 
spirit free of any ulterior political motive. 
The American Bar Association’s Standards 
Relating to the Administration of Criminal 
Justice provide that ‘‘[i]n making the deci-
sion to prosecute, the prosecutor should give 
no weight to the personal or political advan-
tages or disadvantages which might be in-
volved. . . .’’ (Standard 3–3.9(d).) Not all 
prosecutors conduct themselves with fidelity 
to this principle, but we may readily con-
demn those who do not. We may likewise 
condemn other public actors who abuse the 
sacred public trust of the criminal sanction 
for political ends. 

For these reasons, I object to the current 
formulation of the Unborn Victims of Vio-
lence Bill. As I am confident that an alter-
native version of the Bill can fully accom-
plish its stated purpose of protecting unborn 
life from criminal violence while avoiding 
each of the difficulties I have outlined above, 
I strongly encourage the Senate to modify 
the Bill in the ways I have suggested above 
or in some other manner that avoids the 
freighted and frankly politicized terms, 
‘‘child in utero’’ and ‘‘child, who is in utero.’’

My thanks to you for your consideration of 
my views. 

Sincerely, 
GEORGE FISHER, 

Professor of Law.

Mrs. BOXER. Mr. President, accord-
ing to the experts, creating a separate 
offense for a child in utero would make 
it less likely that someone who harms 
or terminates a pregnancy would be 
convicted of a separate offense. So I 
find it stunning that, rather than back 
Senator FEINSTEIN’s substitute, which 
is very clear—you harm a pregnant 
woman, you are going to do double the 
time, you are going to get double the 
punishment, and it avoids all question 
of Roe v. Wade—it shocks me my col-
leagues on the other side would rather 
have a weaker bill, soft on the crimi-
nal, soft on crime, in order to under-
mine Roe v. Wade. It is an injection of 
a political agenda into the criminal 
justice system which I think harms the 
integrity of the system. 

Again, I am at a loss for words. That 
is hard for me to believe. But if you 
look at domestic violence groups, they 
will tell you how they feel about it. 

They say they don’t support the legis-
lation. They feel it would actually be 
harmful to battered women. 

Again, as someone who coauthored 
the Violence Against Women Act with 
Senator BIDEN, here we have a piece of 
legislation that is going to be harmful 
to battered women. Yet the other side 
will not support Senator FEINSTEIN’s 
amendment, which absolutely avoids 
this problem. 

Juley Fulcher, public policy director 
of the National Coalition Against Do-
mestic Violence, who testified before 
the House subcommittee in July 2003, 
said in her written statement:

The bill is not designed to protect women 
and does not help victims of domestic vio-
lence. Instead, the focus often will be shifted 
to the impact of the crime on the unborn em-
bryo or fetus, once again diverting the atten-
tion of the legal system away from domestic 
violence or other forms of violence against 
women.

I commend to my colleagues the July 
8, 2003 testimony of Juley Fulcher be-
fore the Subcommittee on the Con-
stitution of the House Committee on 
the Judiciary. 

We also have a letter from Lynn 
Rosenthal, the executive director of 
the National Network to End Domestic 
Violence, and the letter of Esta Soler, 
president of the Family Violence Pre-
vention Fund. I ask unanimous consent 
to have them printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

NATIONAL NETWORK TO END 
DOMESTIC VIOLENCE, 

Washington, DC, February 18, 2004. 
DEAR MEMBER OF CONGRESS: The National 

Network to End Domestic Violence 
(NNEDV), a social change organization rep-
resenting state domestic violence coalitions, 
is dedicated to creating a social, political 
and economic environment where violence 
against women no longer exists. We are writ-
ing because we know that you will soon be 
considering the Unborn Victims of Violence 
Act (UVVA). We know that this is a difficult 
and emotional issue, and that you are care-
fully considering your position. 

After very careful consideration and study 
on our part, we have concluded that the 
UVVA is not the appropriate remedy for ad-
dressing violence against pregnant women. 
We certainly share the concerns of the spon-
sors of the legislation about tragic crimes 
such as the murder of Laci Peterson and 
other pregnant women. We know that Con-
gress is seeking tools and remedies to ad-
dress such violence, and appreciate your on-
going support for the Violence Against 
Women Act. Our concerns about the UVVA 
are mainly focused on its potential impact 
on the safety and status of women who are 
victims of domestic violence. 

Our first concern is that the legislation 
could potentially remove the focus on the 
women as the victim of violence. It would be 
possible under the UVVA that a violent 
crime specifically targeted at a woman could 
be prosecuted with the fetus presented as the 
primary victim. Yet, it is the violent act 
against the woman that is at the root of the 
devastating injuries to the women and the 
pregnancy. In our view, legislation and pol-
icy should be focused on recognizing violence 
against women as the serious crime it is, and 
need not rely on loss of a pregnancy to vigor-
ously prosecute these crimes. 
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Our second concern is that while the UVVA 

on its face seems to protect women from 
prosecution of the violence causes her to lose 
the pregnancy, it may lead to a slippery 
slope that erodes women’s rights and holds 
them responsible for this loss. This slippery 
slope has already formed in South Carolina 
and California, two states with unborn vic-
tims legislation. For example, in Whitner v. 
State, the court found that South Carolina’s 
child endangerment statute could be used to 
punish a pregnant woman who engaged in 
any behavior that might endanger her fetus.

Legislation regarding violence against 
women must be carefully considered in order 
to prevent unintended effects from hurting 
the very women it is supposed to help. Bat-
tered women cannot control the violence 
against them, and should not face the possi-
bility of prosecution simply because they are 
victims of domestic violence. The landmark 
case of Nicholson v. Williams, decided in the 
Eastern District of New York, represents an 
enormous step in clarifying this position. 
The federal district court in Nicholson found 
that mothers’ due process rights had been 
violated when their children were taken 
away from them merely because they were 
victims of abuse. That decision correctly 
puts the emphasis on the abused woman, and 
stands for the proposition that an abused 
woman should not be punished, or pros-
ecuted, for occurrences beyond her control. 

Because of our work with battered women, 
we do know that violence often occurs dur-
ing pregnancy, and that pregnant women 
may be both physically and psychologically 
more vulnerable to such abuse. We believe 
that by supporting sentencing enhance-
ments, Congress can advance both its goals 
of protecting victims of domestic violence 
and providing a legal sanction for loss of 
pregnancy as a result of battering. Sen-
tencing enhancements appropriately punish 
the additional injuries that such acts cause 
without causing the unnecessary complica-
tions, and potentially dangerous con-
sequences, for the women we serve. 

There are also a number of other steps 
Congress can take to more effectively ad-
dress the problem of violence against women. 
First, Congress can fully fund the Violence 
against Women Act. Unfortunately, the 2004 
budget includes $16.1 million in cuts to the 
STOP grant program, which provides funding 
to states, tribes and territories to enhance 
the law enforcement response to domestic vi-
olence and sexual assault, improve prosecu-
tion and support victim services. These cuts 
will have a detrimental impact on commu-
nities all across the country that are strug-
gling to maintain core interventions for vic-
tims. In addition, the Battered Women’s 
Shelter and Services funding was also cut in 
2004, and remains at $48 million below the 
authorized level. Funds to battered women’s 
programs and rape crisis centers have also 
received cuts at the local and state level 
over the past several years. These losses are 
devastating to providers facing bruised and 
bleeding women every day. Congress can 
work to address the problem of violence 
against women by fully funding these life-
saving services. 

Thank you for considering our perspective 
on the UVVA. While the bill is noble in its 
intentions, we are concerned that it may not 
fulfill its purpose of creating a legal atmos-
phere in which women feel protected from vi-
olence. Please feel free to call me if you need 
any additional information. We appreciate 
for your commitment to ending violence 
against women, and look forward to con-
tinuing to work with you to address this 
most urgent social problem. 

Sincerely, 
LYNN ROSENTHAL, 

Executive Director. 

END ABUSE, 
Washington, DC, March 23, 2004. 

Hon. JERROLD NADLER, 
2334 RHOB, 
Washington, DC. 

DEAR REPRESENTATIVE NADLER: On behalf 
of the Family Violence Prevention Fund, I 
am writing to express concern about the Un-
born Victims of Violence Act, H.R. 1997, 
passed by the House Judiciary Committee on 
January 21. We are deeply disappointed that 
some are promoting this bill as a way to end 
domestic violence, when better and more di-
rect measures to stop family violence lan-
guish in Congress year after year. Members 
of Congress who want to stop abuse will put 
their energy into passing the prevention and 
intervention measures that offer great prom-
ise to stop violence before it starts. 

The murder of Laci Peterson was an un-
speakable tragedy, but many laws designed 
as quick fixes have caused great harm. For 
example, mandatory domestic violence 
health reporting laws deter women from 
seeking the medical help they need. We need 
to stop back and consider what actually 
works. Our goal must be to stop violence 
against all women, regardless of whether 
they are pregnant. 

If Congress is serious about stopping do-
mestic violence against pregnant women and 
helping women and children who are victims, 
Members will quickly pass the Domestic Vio-
lence Screening, Treatment and Prevention 
Act, H.R. 1267. This essential bill would train 
health care providers to routinely screen fe-
male patients for a lifetime history of abuse 
and give women access to critical domestic 
violence services when abuse is identified. 
Introduced in the House in March of 2003 by 
Representatives Lois Capps (D–CA) and Ste-
ven LaTourette (R–OH), this bill has the po-
tential to prevent tragedies by helping vic-
tims before violence escalates. 

We also urge Congress to fully fund all Vio-
lence Against Women Act programs and sup-
port legislation that would actually prevent 
domestic violence before it begins. Domestic 
violence prevention legislation should in-
clude services for children who are exposed 
to abuse, programs that support young fami-
lies at risk of violence, and efforts to each 
young men and boys how to develop healthy, 
non-violent relationships. Such legislation 
would do much more to stem the tide of do-
mestic violence than the Unborn Victims of 
Violence Act. 

Finally, we wish to thank you for your 
continued leadership and support on this 
issue. As an advocate in Congress and as one 
of our Founding Fathers, you truly make a 
difference in the movement to end violence 
against women and children. If we can be of 
assistance, please do not hesitate to contact 
Kiersten Steward in our Washington, D.C. of-
fice at 202–682–1212. 

Sincerely, 
ESTA SOLER, 

President, Family Violence 
Prevention Fund.

Mrs. BOXER. Here we have it. I am 
going to finish with this. We have a bill 
before us Senator FEINSTEIN has im-
proved greatly. We have a bill before us 
that, instead of concentrating on pun-
ishing the violent criminal, con-
centrates instead on trying to set the 
stage to reverse Roe v. Wade, which the 
vast majority of people in this country 
think is a good law that balances the 
rights of the woman and the rights of 
the fetus. Yet they are so interested in 
doing this that they have a bill that is 
going to make it difficult to convict 
the criminal who commits the heinous 
crime against the pregnant woman. It 

shows you how far the other side will 
go. 

When we reach out our hand, as we 
have done many times with them, they 
will not take our hand. They push it 
away, because they are much more in-
terested in the political agenda of tak-
ing away a woman’s right to choose. 

My heart goes out to Laci Peterson’s 
family and to all the other families 
that have experienced the tragedy of 
losing a loved one to a violent crime 
and, on top of that, losing the joy I and 
Senator FEINSTEIN have of having 
grandchildren. 

But we need to pass laws here that 
will make matters better, not make 
matters worse. We need to pass laws 
here that are clean, that will make the 
law clear and not murky. I think Sen-
ator FEINSTEIN’s substitute—she wrote 
it with the Laci Peterson family in her 
heart. She wants to make sure crimi-
nals who would attack a pregnant 
woman are brought to justice and we 
don’t get diverted to some other issues. 

I am proud to stand with my col-
league on this one. I know how hard 
this is. I know how hard she has 
worked. I will support her substitute 
very proudly, knowing it is the right 
thing to do, to crack down against 
these heinous crimes and to protect 
pregnant women. 

I thank her very much, and I yield 
the floor and reserve the remainder of 
Senator FEINSTEIN’s time.

The PRESIDING OFFICER. Who 
yields time? The Senator from Kansas 
is recognized. 

Mr. BROWNBACK. Mr. President, on 
behalf of the Senator from Ohio, I yield 
myself such time as I might consume 
on his side. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The Senator 
is recognized. 

Mr. BROWNBACK. Mr. President, I 
inquire first how much time is remain-
ing for the Senator from Ohio. 

The PRESIDING OFFICER. There 
are 41 minutes remaining on the Sen-
ator’s side. 

Mr. BROWNBACK. Thank you, Mr. 
President. 

I thank my colleagues for being here 
to participate in a difficult debate. I 
have a difficult set of stories I want to 
tell. If any of the individuals here in 
this body, or watching, are interested 
in talking to the individuals involved, 
they are actually outside in the lobby. 
I invite anybody to come out. There 
are grandparents, mothers of victims—
there are the women who themselves 
were assaulted and lost a child. They 
are here. For those individuals here 
would care to visit with them, they 
would love to have a chance to tell 
their story. 

The question is simple: do we have 
one victim or two involved in violent 
crimes such as these? That is the sim-
ple question. I will present a series of 
case studies to my colleagues and then 
I will ask my question again—col-
leagues, do we have here one victim, or 
two? 
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We start with the story of Christina 

and Ashley Nicole Alberts. We have a 
chart which presents a heartbreaking 
picture. I think it needs to be shown to 
better tell the story. This is a gut-
wrenching picture of Christina and 
Ashley Nicole Alberts (you can see 
them there in the coffin). It is a dif-
ficult picture. This body needs to know 
what the Unborn Victims of Violence 
Act is about—the victim. 

I ask my colleagues to bear in mind 
that the Unborn Victims of Violence 
Act states there are two victims—there 
are two victims in this picture. The 
amendment we are considering right 
now, the Feinstein amendment, says 
there is only one victim—one victim in 
this picture. I simply ask my col-
leagues to make that determination. Is 
there one victim or are there two in 
this picture? Here is the story. 

In December 1998, Christina was near-
ly 9 months pregnant.

Ashley was looking forward to life 
with her soon-to-be-born daughter 
whom she could definitely feel moving, 
alive and well, and growing in her 
womb. When she found out she was 
going to have a girl, she decided to 
name her Ashley Nicole. 

However, this earthly life—which all 
of us living and breathing here today 
enjoy—tragically came to a screeching 
halt for Christina and Nicole on De-
cember 12, 1998. On that day, some 
thugs were going around robbing 
homes for money. The thugs entered 
the house where Christina was. Chris-
tina recognized one of them, and be-
cause she recognized one of them, it 
cost her and her baby Ashley Nicole 
their lives. 

Christina was beaten. Can you imag-
ine someone beating a woman in the 
ninth month of her pregnancy? Yet 
they did. I think of my own family and 
my own wife if she were in that type of 
situation. 

Christina was then forced to kneel, 
and she was executed—shot in the 
head. Once the trigger had been pulled, 
releasing the bullet that abruptly 
ended her life, one might think at least 
the physical pain from the crime was 
over for Ashley Nicole. It was not. 
When her mother’s heart stopped, her 
inutero child does not die instantly. In-
stead, the inutero baby dies slower. 
When the mother’s heart stops beating, 
the baby begins to suffocate for lack of 
oxygen. The baby can feel. The baby is 
in pain. At 4 minutes, the baby begins 
to suffer severe neurological damage. 
The process gets worse. Ashley Nicole 
would have finally died 15 minutes 
after her mother Christina had been 
shot and killed. 

Look at this photo again of Christina 
and Ashley in the coffin. Is there one 
victim? Or are there two? Who will say 
there is only one victim in this coffin? 
Yet this substitute amendment we are 
considering will say there is only one 
victim. 

What about the family? What about 
Ashley Nicole’s grandparents? What 
happened to them after the murders? 

Christina and Ashley Nicole lived in 
Kanawah County, West Virginia. 

Her grandmother is here today. 
In addition to the horrific news of 

their daughter and granddaughter’s 
murder, they were further traumatized 
to learn the West Virginia murder stat-
ute does not allow the prosecution of 
an individual for the murder of an un-
born child. 

Do you know what happened in the 
murder trial for Christina and Ashley’s 
killer? Christina’s pregnancy could not 
even be discussed in court. Any recent 
photos of Christina shown during the 
trial could only show facial shots. 
Why? Because the court said any pic-
tures of Christina in which it would 
have been obvious she was pregnant 
would have been prejudiced. 

I ask my friends from West Virginia 
to support their constituents, the 
Alberts, by opposing the Feinstein sub-
stitute and voting for passage of 
unamended Unborn Victims of Violence 
Act. 

I have another story to tell—Heather 
Fliegelman Sargent. 

In this picture with her mother, as 
you can see, 20-year-old Heather was 
well into her pregnancy. Heather was 8 
months pregnant with her son Jonah. 

I also point out that her mother and 
the grandmother of Jonah are here 
with us today in the lobby, if people 
should care to visit with her. 

Sadly, both the lives of Heather and 
Jonah were taken in January 2003, over 
a year ago. Heather was found dead 
with multiple stab wounds in her home 
in Bangor, ME. Her husband Roscoe 
Sargent was tried on one—only one—
count of murder. 

The Bangor Daily News reported on 
January 10, 2003: ‘‘That Heather Sar-
gent was pregnant did not affect the 
charges brought against her husband 
. . . No matter how advanced the preg-
nancy, Maine’s homicide law does not 
apply to unborn fetuses.’’ 

But listen to this. Another news 
story on that same day, January 2, 
2003, tells us that ‘‘Police also report-
edly found several dead cats at home. 
Whoever killed the cats faces charges 
under the State’s animal welfare act, 
while no charges will stem from the 
death of the unborn baby.’’ 

Is it even remotely rational to charge 
someone with the death of these cats 
and yet not charge them with the 
death of a viable 8-month-old baby? 

As we move to the next chart in the 
same case, I want to pause for a mo-
ment and urge caution for any parents 
who may be watching with young chil-
dren present. They may not want to 
view this. It is a serious matter, and 
these are real life stories that people 
need to hear. But, nonetheless, they 
are difficult. 

I would simply ask as we move to the 
next chart, are we looking at one vic-
tim or two? On the left in the chart is 
Heather before she was stabbed to 
death, and on the right is Jonah who 
also died in the attack. 

The grandmother of Jonah is here 
with us today. 

I hope Senators will hear the pleas of 
their constituents—the family of 
Heather and Jonah who are here in the 
Senate today watching, as I noted. 
Please, in their behalf, on behalf of 
Heather and Jonah, oppose this sub-
stitute that says there is only one vic-
tim. 

The Feinstein substitute would in-
crease penalties for Federal crimes in 
which a pregnant woman is a victim, 
but it would also write into Federal 
law the doctrine that such a crime has 
only a single victim. If we pass this 
Feinstein amendment, and a mother 
survives such an attack, she will be 
told, ‘‘We can prosecute your attacker 
for assault but not for murder—the law 
says nobody died.’’ 

This cannot and should not be. On be-
half of Heather and Jonah, I urge my 
colleagues to oppose the Feinstein sub-
stitute and support the underlying bill 
un-amended. 

I have another story to tell. This pic-
ture shows the late Ashley Lyons of 
Kentucky. Ashley was killed when she 
was 21 weeks pregnant with her son 
Landon, in January of this year—just 3 
months ago. 

Her parents and Landon’s grand-
parents are here today. They are in the 
lobby, if anybody would care to meet 
with them. I have met personally with 
them. They are very passionate about 
this case and about what took place. If 
Ashley and her son Landon were with 
us today, they would be planning for 
Landon’s birth in just a little over a 
month. I have a staff member who is 
expecting a child in a little over a 
month, so this really hits home. 

Rather than telling the story of Ash-
ley and Landon myself,I would like to 
read their story as it was written by 
the mother and grandmother, Mrs. 
Carol Lyons. As I noted, Mrs. Carol 
Lyons is with us here today, along with 
her husband Buford. It was their efforts 
that helped get an unborn victims law 
passed in Kentucky—too late for their 
daughter and grandson, but not too 
late for other victims. 

I will read you this story which actu-
ally quotes Ashley, as written by her 
mother, the grandmother of Landon. It 
was written February 25, 2004. 

I note parenthetically that if this 
crime had happened on a military base 
where only Federal law applies, there 
would be only one victim—not two—
unlike California law, which acknowl-
edges two victims of violence. 

Ashley’s mother writes:
On January 7, I was seeing my grandson, 

Landon, for the first time. Landon was mov-
ing around in an ultrasound image on the TV 
screen in our home in Stomping Ground, 
Kentucky. We could clearly see Landon’s lit-
tle heart beating. We could see his little 
face. Just a few hours later, Ashley and 
Landon were both dead. They were found 
murdered—shot to death in a local park.

Later, I found a journal that Ashley 
had been writing to her baby. Right at 
the beginning, when she was only two 
months pregnant, she wrote how she 
had rejected advice to get an abortion. 
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Clearly Ashley made a choice to have 

a child. She wrote in her journal: ‘‘I 
couldn’t do that. I already loved you.’’

Ashley also wrote: ‘‘You are the child 
I have always dreamed about. I know 
that it will be a long time before I 
meet you, but I can’t wait to hold you 
for the first time. I love you more ev-
eryday. Always, Mommy.’’

Yes, the killer took two lives—each with a 
long, bright future ahead. It is heartless and 
cruel to say that the law must pretend this 
is not so, in order to preserve ‘‘choice’’ on 
abortion. Ashley had made her choice—and 
she chose life.

This, again, is her mother Carol 
speaking.

Our case has been widely reported in Ken-
tucky. In response, both houses of the legis-
lature passed a strong fetal homicide bill, 
and on January 20th, Governor Ernie Fletch-
er signed it into law. 

I pray that Congress, too, will soon pass 
the Unborn Victims of Violence Act, which 
will allow a criminal to be charged for any 
harm he does to an unborn child during com-
mission of a Federal or military crime. 

Of course, laws are not retroactive, so no 
laws enacted now will allow full justice to be 
done on Landon’s behalf. 

But they will ensure in the future no moth-
er, grandmother, or other family member 
will ever again be told that the law is blind 
to the loss of a child who is unborn but al-
ready living and loved.

I ask my colleagues to listen again to 
Ashley’s words to her child Landon—
both victims, both were murdered:

You are the child I have always dreamed 
about. I know it will be a long time before I 
meet you, but I can’t wait to hold you for 
the first time. I love you more every day. Al-
ways, Mommy.

I ask my colleagues, is there one vic-
tim, or are there two? Is it one victim 
or two when Ashley and Landon were 
murdered? 

I have another case—unfortunately, 
there are too many of these cases—that 
demonstrates why this law needs to be 
dealt with. Here is a picture of Tracy 
Marciniak holding her son Zachariah 12 
years ago. This is a case from Wis-
consin. 

We all have precious baby photos. I 
have five children, and I love each of 
them and have precious photos. This 
should be a happy baby photo, but if 
you look closely, you will see it is not. 
You can see it by the look on Tracy’s 
case, by the coffin behind her, and by 
the funeral flowers. Tracy’s son Zacha-
riah is dead and she, Tracy, survived, 
and is here today. If people would like 
to visit with her, she is in the lobby. 

In 1992, in Wisconsin, Tracy was ter-
ribly beaten. She lived and her son 
Zachariah died. I have spoken with 
Tracy, and I have heard how the loss of 
Zachariah hurts her to this very day. 
Regrettably, justice was not served. 
Was Tracy and Zachariah’s assailant 
charged with the murder of Zachariah? 
No. In Wisconsin, law enforcement au-
thorities told Tracy’s family they 
could only charge the attacker with as-
sault; in the eyes of the law, no one 
died. 

What is more, Tracy’s attacker says 
he would not have attacked her if he 

could have been charged with murder. 
Let me state that again: If Tracy’s 
attacker had known he could have been 
charged with murder, he would not 
have attacked her. 

I would like to read a portion of Tra-
cy’s July 8, 2003, testimony in front of 
the House Judiciary subcommittee, 
where she has spoken about this case 
before. This is Tracy Marciniak’s state-
ment:

I respectfully ask that the members of the 
subcommittee examine the photograph that 
you see before you. In this photo, I am hold-
ing the body of my son, Zachariah Nathaniel. 

Often, when people see the photo for the 
first time, it takes a moment for them to re-
alize that Zachariah is not peacefully sleep-
ing. Zachariah was dead in this photograph. 
This photo was taken at Zachariah’s funeral. 

I carried Zachariah in my womb for almost
nine full months. He was killed in my womb 
only five days from his delivery date. The 
first time I ever held him in my arms, he was 
already dead. This photo shows the second 
time I held him—it was the last time. 

There is no way I could really tell you 
about the pain I feel when I visit my son’s 
grave site in Milwaukee, and at other times, 
thinking of all we missed together. But that 
pain was greater because the man who killed 
Zachariah got away with murder. 

I know that some lawmakers in some 
groups insist there is no such thing as an un-
born victim, and that crimes like this have 
only a single victim—but that is callous and 
it is wrong. Please don’t tell me that my son 
was not a real victim of a real crime. We 
were both victims, but only I survived. 

Zachariah’s delivery date was to be Feb-
ruary 13, 1992. But on the night of February 
8, my own husband brutally attacked me in 
my home in Milwaukee. He held me against 
a couch by my hair. He knew that I very 
much wanted my son. He punched me very 
hard, twice, in the abdomen. Then he refused 
to call for help, and prevented me from call-
ing. 

After about 15 minutes of my screaming in 
pain that I needed help, he finally went to a 
bar and from there called for help. I and 
Zachariah were rushed by ambulance to the 
hospital, where Zachariah was delivered by 
emergency Caesarean section. My son was 
dead. The physicians said he had bled to 
death inside me because of blunt-force trau-
ma. 

My own injuries were life-threatening. I 
nearly died. I spent three weeks in the hos-
pital. During the time I was struggling to 
survive, the legal authorities came and they 
spoke to my sister. They told her something 
that she found incredible. They told her that 
in the eyes of Wisconsin law, nobody had 
died on the night of February 8. 

Later this information was passed on to 
me. I was told that in the eyes of the law, no 
murder had occurred. I was devastated. 

My life already seemed destroyed by the 
loss of my son. But there was so much addi-
tional pain because the law was blind to 
what had really happened. The law, which I 
had been raised to believe was based on jus-
tice, was telling me that Zachariah had not 
really been murdered. 

Before his trial, my attacker said on a TV 
program that he would never have hit me if 
he had thought he could be charged with 
killing an unborn baby. 

My family and I looked for somebody who 
would help us reform the law so that no such 
injustice would occur in our state in the fu-
ture. We found only one group that was will-
ing to help, Wisconsin Right to Life. They 
never asked me my opinion on abortion or on 
any other issue. They simply worked with 

me, and other surviving family members of 
unborn victims, to reform the law. 

It took years. Again and again I told my 
story to state lawmakers and pleaded with 
them, as I now plead with you, to correct 
this injustice in our criminal justice system. 

Finally, on June 16, 1998, Governor Tommy 
Thompson signed the fetal homicide law. 
This means it will never again be necessary 
for state authorities in Wisconsin to tell a 
grieving mother, who has lost her baby, that 
nobody really died. Under this law, an un-
born child is recognized as a legal crime vic-
tim, just like any other member of the 
human race. 

Of course, the state still has to prove any-
thing beyond a reasonable doubt to a jury, 
which is as it should be. But when this bill 
was under consideration in the legislature, it 
was actually shown to some of the former 
jury members in our case, and they said if 
that had been the law at the time I was at-
tacked, they would have had no problem con-
victing my attacker under it.

Next, I present a statement from Ms. 
Shiwona Pace of Arkansas. Ms. Pace 
suffered a horrible tragedy. She was se-
verely beaten by several attackers, and 
as a direct result, her baby, whom she 
had named Heaven, died. Fortunately, 
Arkansas passed an unborn victims of 
violence law prior to the crime com-
mitted by Ms. Pace’s assailants. Under 
the Feinstein amendment, Ms. Pace’s 
assailants would not have even com-
mitted a crime, other than assault. 
Please listen to her plea to legislators.

My name is Shiwona Pace. On August 26, 
1999, I was a 23-year-old college student in 
Little Rock. I was the mother of two—my 
five-year-old son, and an unborn baby girl 
named Heaven Lashay. 

August 26 was one day before my predicted 
full-term delivery date. But that night, three 
men brutally murdered my unborn baby 
daughter. I curled up face down on the floor, 
crying, begging for them to stop beating me. 
But they did not stop. One shouted, ‘‘F*** 
you! Your baby is dying tonight!’’ 

They choked me, punched me, hit me in 
the face with a gun. They kicked me again 
and again in the abdomen. After about thirty 
minutes, they left me sobbing there on the 
floor. At the hospital, they found that Heav-
en had died in my womb. She was a perfect 
baby, almost seven pounds. 

The assailants were arrested. They had 
been hired by Erik Bullock, my former boy-
friend. He paid them $400 to kill little Heav-
en Lashay. 

Only a month before, a new state law took 
effect that recognized unborn children as 
crime victims. If that law had not been en-
acted, Erik Bullock would have been pros-
ecuted only for the assault on me, but not 
for the death of my baby. 

But thanks to the state law, Bullock was 
also convicted for his role in killing my 
baby. The men who attacked me are also 
being prosecuted for what they did to Heav-
en. 

I tell my story now for one reason: If this 
same attack occurred today within a federal 
jurisdiction, the men who killed my baby 
would be prosecuted only for assault. That is 
why I urge members of Congress to support 
the Unborn Victims of Violence Act, which 
would recognize unborn children as victims 
under 68 federal laws dealing with crimes of 
violence. 

I was dismayed to learn that some mem-
bers of Congress oppose this bill, and insist 
on adoption of a radically different [version] 
that says that such crimes only have one 
victim—the pregnant women. 

This is not the same as what would happen 
under the Feinstein amendment. They are 
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wrong. On the night of August 26, 1999, there 
were two victims. I lived—but my daughter 
died. I lost a child, and my son lost the baby 
sister he had always wanted—but little 
Heaven lost her life. 

It seems to me that any congressman who 
votes for the ‘‘one-victim’’ amendment is 
really saying that nobody died that night. 
And that is a lie.

Then we have the well-known case of 
Laci and Conner Peterson in California 
that has been spoken of previously. 
This is a statement from Sharon 
Rocha, Laci Peterson’s mother, and 
Conner Peterson’s grandmother. She 
has spoken out often on this issue. This 
is a California case that is well known 
and has probably done as much to 
bring this up today on this floor as 
anything else we have examined. 

This is from Sharon Rocha’s state-
ment. I will read a portion of it:

As you know, Laci and Conner were cruelly 
murdered. In this difficult time, my family 
is grateful that under California law the 
murders of Laci and Conner can both be 
prosecuted. But for the families of many 
other murder victims across the country, 
there can be no such comfort. Federal law 
does not recognize that these crimes have 
two victims.

So California law does recognize it.
When I became aware that Congresswoman 

Melissa Hart was working on a bill to correct 
this problem, I contacted her to express my 
support. I asked her to name it ‘‘Laci and 
Conner’s Law’’ in memory of my daughter 
and grandson. I am grateful to Congress-
woman HART, the House leadership, and the 
many congressmen, both Republicans and 
Democrats, who have agreed to support this 
common-sense legislation. I thank President 
Bush for his willingness to sign it into law.

The House of Representatives has shown 
their support for this law by approving it 
twice thus far, but the Senate has consist-
ently failed to act. I call on every Senator to 
vote for this bill, so that the law will do jus-
tice for families of murder victims—families 
like mine. It is time for the Senate to stand 
up for innocent victims like Conner. 

These are real stories. They are 
tough stories. But they speak to the 
situation in this country today. This 
type of crime happens all too fre-
quently. Unfortunately, there are more 
cases that we could mention. 

I wanted to put a real face on this 
issue for my colleagues, and to ask 
them this simple question when they 
vote on the Feinstein substitute: How 
many victims are there? Is it one vic-
tim, or are there two? That is the real 
decision in regard to this amendment. 

I urge a vote against the Feinstein 
amendment. 

I yield the floor and reserve the re-
mainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Kansas yields the floor. 

Who yields time? 
The Senator from California is recog-

nized. 
Mrs. FEINSTEIN. Mr. President, it is 

extraordinarily difficult to respond to 
the litany of atrocities the Senator 
from Kansas has just enumerated. I 
cannot help but wonder: What kind of 
animal can do this to a woman who is 
7 or 8 or 9 months pregnant? I cannot 
help but wonder how our society pro-

duces men who would do this kind of 
thing to a woman. I cannot help, as a 
mother and a grandmother, to share 
with those for whom this is a life scar 
that will never, never heal. 

And I understand it. I understand the 
need to want to punish, and understand 
the need to want to say this child—who 
is so close to birth, who would be capa-
ble of life outside of the womb at that 
moment—is a victim because, in fact, 
that child is a victim. I appreciate that 
and I understand it. 

One of the reasons at the beginning 
of my remarks I said this bill is so con-
troversial is because definitions have 
different meanings in law. The con-
troversial part in the underlying bill is 
the definition of ‘‘child in utero’’ and 
‘‘child, who is in utero’’ because the 
bill language is: ‘‘means a member of 
the species homo sapiens,’’ in other 
words, a person, ‘‘at any stage of devel-
opment’’—‘‘any stage of development,’’ 
not when the fetus is what they call 
‘‘quick,’’ which means it is capable of 
movement; not when it is viable, which 
means it is capable of life outside the 
womb; but at ‘‘any stage of develop-
ment.’’ 

This is what causes the problem in 
the law once you set it in the law. That 
is what is so distressing about this bill. 
Because every Member of this Senate 
wants to vote yes. Every Member of 
this Senate wants to say: Throw the 
book at that animal. Who could be so 
callous? Who could be without any mo-
rality? Who could be so cruel? Who 
could practice such a heinous crime? 
Who could punch a 9-month pregnant 
woman in the stomach to the extent 
that it causes the killing of her unborn 
child? 

So I am there. I am there entirely. I 
am there completely. But, again, it is 
complicated because the definition we 
are working from gives rights at the 
point of conception. It does not dif-
ferentiate. It does not say the 8-month-
old baby or the 7-month-old baby, who 
is capable of life today, is what we are 
talking about. It says the recently fer-
tilized egg is what we are talking 
about. That is the difference. 

It is so hard, because you stand here 
and you listen and your heart goes out, 
and you think of these beautiful 
women and their beautiful children, 
and some animal comes at them, and in 
some cases kills them both, in some 
cases kills one, and in some cases kills 
the other. Sure, throw the book at him. 

I will go a step further. I would give 
them a death penalty because they 
have taken two lives, and I do believe 
a child at that period of gestation is a 
life. 

The problem is the bill language, 
which begins this at the point of con-
ception. 

Now, every single case presented on 
this Senate floor this morning is of a 
child who is viable outside of the 
womb. But the bill covers children that 
are not children; that are a day old in 
the womb, that are at conception. That 
is the problem we have with this bill. 

Because once you give an embryo, at 
the point of conception, all of the legal 
rights of a human being, and you have 
said that embryo, then, if it is lost to 
humankind, is murdered, you have cre-
ated the legal case to go against Roe v. 
Wade in Federal law for the first time 
in history. 

Now, California and the Laci Peter-
son case was mentioned a great deal. 
The prosecution of Scott Peterson will 
be conducted under California law, 
which has amended the definition of 
the penal code section 187—which is 
first degree murder—to refer to a fetus. 
But then other parts of law in Cali-
fornia only imposes criminal liability 
starting at 7 to 8 weeks of gestation. 
So where the California law effectively 
covers exactly the situation that the 
Senator from Kansas is mentioning—
all of those situations—it takes into 
consideration the period prior to 7 to 8 
weeks of gestation.

And, in fact, many other State laws 
do as well. 

The problem is this is a much more 
comprehensive definition that doesn’t 
make any of the distinctions that are 
made by many of the States with re-
spect to these criminal statutes. Many 
of them cover when the fetus has 
quickened, which means the fetus or 
the child is capable of movement, and 
many of them cover after viability. 

This creates the situation where the 
embryo has the rights of a person. That 
is the problem for many of us. 

The Senator from Ohio—and I think 
he knows I respect him; we have 
worked on so many things—says don’t 
bring in the abortion debate. But I 
can’t help but bring in the abortion de-
bate because the proponents—not the 
Senator from Ohio, but other pro-
ponents—have said ‘‘this is part of our 
strategy—this is what we want to 
achieve.’’ 

Then you get somebody like me and 
Senator BOXER and other cosponsors 
who want to protect a woman’s right to 
control her own reproductive system, 
particularly in those early months, 
who read this bill and see the defini-
tion and say: ‘‘There is the ball game—
here we lose big time.’’ 

It is like you say to me, ‘‘gotcha,’’ 
because I want to punish that guy who 
beat that woman to death, who killed 
her unborn child, because I know that 
child is capable of life. You know that 
child is capable of life. But to give that 
right to a fertilized egg or an embryo is 
a different thing. Your bill gives that 
right to a fertilized egg or an embryo 
or a zygote. 

Then, when I go out and I look at 
what people have said about the bill, I 
see these statements, such as the state-
ment of Mr. CASEY:

In as many areas as we can, we want to put 
on the books that the embryo is a person.

This bill puts on the books that an 
embryo is a person, a member of the 
species Homo sapiens, in bill language. 
This bill establishes exactly what the 
right-to-life movement wants to estab-
lish, that an embryo is a person. That 
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sets the stage for a jurist to acknowl-
edge that human beings at any stage of 
development deserve protection. Once 
you have the embryo being a human 
being, then that human being at any 
stage of development deserves protec-
tion—meaning deserves rights under 
the law, which this establishes because 
it makes that embryo a victim—even 
protection that would trump a wom-
an’s interest in terminating a preg-
nancy. Think of that, that would 
trump a woman’s interest in termi-
nating a pregnancy. 

Now, I am one who believes there 
should not be abortion if the baby is 
viable. I agree with Roe because it pro-
vides the woman choice in the first 3 
months of a pregnancy where there is 
not viability. I lived and grew up at a 
time when abortion was illegal in Cali-
fornia. I saw a good friend commit sui-
cide because she was pregnant and in 
college. I saw women pass the plate so 
someone could go to Tijuana for an il-
legal abortion. You would say that is 
not relevant to this debate—‘‘don’t dis-
cuss it; don’t bring it up in the Sen-
ate—just think about the mothers and 
the babies who were killed.’’ 

I want to do that, too. And I think 
about the mothers and the babies. I 
want to throw the book at those guys. 
And the death penalty, too. I don’t 
have a problem with that because I be-
lieve by your actions, you can vitiate 
your own right to live. That has been 
true for me since 1971, as well. That has 
been my consistent position. 

But once in a statute you create a 
fertilized egg as a human being with 
specific rights, the march to eliminate 
Roe v. Wade is on its way in statute. 
That is what is happening with this 
bill. That is what I object to. There is 
no reference to viability. 

I have the list of what all the States 
do. They all do different things. Many 
of them recognize it. For example, 
seven States impose criminal liability 
starting when a fetus is quick, in other 
words, capable of movement: Florida, 
Georgia, Mississippi, Nevada, Okla-
homa, Rhode Island, Washington. 
Seven States impose criminal liability 
starting at the point of viability: Flor-
ida, Indiana, Massachusetts, Missouri, 
Oklahoma, South Carolina, Tennessee. 
So there are many differences. Dif-
ferent States do different things, even 
when they have this law. 

But what this does, what this under-
lying bill does, is say from the moment 
of conception there is a baby and that 
baby is a human being and that baby 
has rights. 

That is a problem in the criminal 
law. As the Stanford law professor 
pointed out, if a case comes before the 
court where, let’s say, a woman was as-
saulted and she was 3 days pregnant, 
and the forensics could establish that 
she was 3 days pregnant, and you are 
voir-diring people for a jury and you 
are telling them that there is a second 
victim, and it is a fertilized egg that is 
3 days old and there is a 20-year charge 
pending or life imprisonment pending 

for that 3- or 5-day-old fertilized egg, 
then this is what the law professor 
meant when he said: ‘‘You are going to 
get the very people who are the most 
interested in protecting the woman 
being reluctant to go on that jury.’’ 

Not every case under this law is 
going to be post-viability, going to be 
like the cases that the Senator from 
Kansas brought forward, where I would 
say: ‘‘Give the guy the death penalty.’’ 
I wouldn’t have a problem with that. 
They did terrible things, the acts of an 
animal. But that is not what this law 
says. That is the difference. 

What we have tried to do is say: If 
you end a pregnancy, if you harm a 
pregnancy, the same penalties would 
apply that apply in the House bill and 
Senator DEWINE’s bill. 

I wish this could have gone to the Ju-
diciary. I wish it wasn’t rule XIV. I 
wish I had an opportunity in com-
mittee, in markup, to make these 
points. 

Let me go over once again, so that 
everybody is crystal clear on the point 
of the creation of a separate offense, 
where a defendant violates any of the 
enumerated Federal crimes, our bills 
are identical. On the provision that the 
separate offense is punished the same 
as the violation of the enumerated Fed-
eral crimes, our bill is identical. On the 
provision that if the separate offense 
harms or ends the pregnancy, the pun-
ishment is the same as a violation 
would be for the underlying crime: 
murder, manslaughter, or assault, as 
appropriate. Our bills are identical. 

With respect to the provision of pen-
alty for death of a fetus is a maximum 
life sentence, our bills are identical. 
With respect to the provision of pen-
alty for harm to the fetus is a max-
imum 20-year sentence, our bills are 
identical. And both bills do not impose 
the death penalty. Where our bills are 
different—and this is important—is the 
definition of when life begins. 

The underlying bill defines life as be-
ginning at conception.

(Mr. ALEXANDER assumed the 
Chair.) 

Mrs. FEINSTEIN. Mr. President, we 
do not address when life begins. I just 
read Justice Blackmun’s opinion in 
Roe v. Wade. It is interesting, because 
he goes back to the Stoics, the Catho-
lic Church, to the Middle Ages, and dis-
cusses the difference of opinion of when 
life begins, the difference of opinions in 
science. Then he reaches his conclusion 
that because these differences are so 
vast, the law generally does not di-
rectly enjoin that point of when life be-
gins. 

That is the problem we have here. 
That is the dilemma the Senate faces. 
This bill is on a fast track. This bill 
has passed the House. This bill has 
been subject to a Rule XIV, without a 
hearing, from the year 2000. You have 
heard the most poignant, disturbing, 
heartrending stories on this floor. I re-
spond to them like everybody else does. 
But I also know if you give a fertilized 
egg rights in the Federal law, it is 

going to have repercussions downline. 
If you declare in this bill you can prove 
a 1-day-old fertilized egg was a victim 
and therefore murdered, how do you 
turn around and say in another law you 
can proceed with embryonic stem cell 
research? You have the same 1-day-old 
fertilized egg. If it is murder here, is it 
not murder there? What are the reper-
cussions of doing that? They are enor-
mous. 

The other side doesn’t talk about 
this. They talk about women who are 7 
or 8 or 9 months pregnant. They talk 
about the most heinous and brutal as-
saults. But the bill does much more. 
The bill says a 1-day-old fertilized egg 
is a member of the species Homo sapi-
ens. Translation: It is a person. Trans-
lation: It is a human being. 

That is the problem, and this Senate, 
before it passes out this bill, should un-
derstand it and should understand 
there is an alternative, and the alter-
native aims to impose the same pen-
alties, but doesn’t create that victim 
fertilized egg, 1 day old—by nobody’s 
stretch a human being—possible of be-
coming a human being, but not a 
human being. I have live cells, but they 
are not capable of producing life. 

But once the child, the fetus in the 
womb, is capable of living, that is a dif-
ferent story. I am the first one to 
admit that is a different story. But ev-
erything in this bill, the underlying 
bill, goes back to the basic definition 
of what is being done here, and that is 
that personhood, life, is being given to 
a 1-day-old fertilized egg. 

Now I have one child biologically, I 
have three stepdaughters, and I have 
five grandchildren. I have seen close 
friends—I know the glory of mother-
hood. I know the catastrophe that 
takes place when you lose a child. I 
have had miscarriages, so I understand 
that. But then there is the march to 
turn back the clock to when I was in 
college and abortion was illegal. Then 
after college, when I went out into the 
world, I actually sentenced women con-
victed of abortion in the State of Cali-
fornia in the State prison. I saw the 
terrible morbidity and the terrible 
things they did illegally in back-alley 
abortions. At that point, I said this is 
so terrible. Then Roe v. Wade passed in 
1973, and a woman could control her 
own reproductive system, particularly 
in that first trimester. I thought to 
myself, we should never go back to the 
way it was. 

My concern about the underlying bill 
is it is the first bridge to take us back 
to the way it was because of the defini-
tion that is in this bill, which gives 
human rights to a 1-day-old fertilized 
egg in utero. That is the problem for 
me. That is the problem for a lot of us 
in the Senate. Whether it will be 
enough, I don’t know. 

I tried to perfect the bill. Remember, 
this was a rule XIV. We didn’t have a 
chance to mark it up. I tried to perfect 
it. Unfortunately, I was not granted 
the usual privilege of being able to 
send a modified amendment to the 
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desk. But the intent is clear. I have 
made it crystal clear in my remarks. 
We will have the same penalties for the 
same crimes as the underlying bill. We 
will avoid one thing, and that is deter-
mining when life, for the purpose of 
law, actually begins. 

I yield the floor. How much time do 
I have remaining? 

The PRESIDING OFFICER. The Sen-
ator has 23 minutes 40 seconds. 

Mrs. FEINSTEIN. Mr. President, I re-
serve the remainder of my time. 

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. In a moment, I will 
yield to my colleague from South Caro-
lina. 

Mr. President, before I yield to my 
colleague, I want to respond very brief-
ly to my colleague and friend from 
California in regard, again, to the ques-
tion of abortion. My colleague is con-
cerned—I understand her sincerity be-
cause she has expressed it many times 
on the Senate floor. I don’t doubt that 
sincerity at all—that somehow this bill 
sets a precedent regarding abortion. 

First of all, we all know statutes can-
not overcome the Supreme Court deci-
sions, constitutional law. We should 
not be concerned about what the stat-
ute will do. We particularly should not 
be concerned when we know many of 
the States have statutes very similar 
to what we propose to enact today. In 
fact, several of the States have had 
these statutes in place for up to 30 
years. They have not in any way 
changed or infringed on abortion 
rights. Whatever one might think of 
abortion rights, these have not affected 
them and this bill will not affect them. 
To make sure of that, we put provi-
sions in this statute, which I have read 
on the floor today, which make it crys-
tal clear they will not in any way af-
fect that. So we have precedent. 

We have the fact that statutes can-
not interfere with constitutional law, 
plus we have precedent of many years 
of experience of State laws not inter-
fering with abortion rights. So there is 
just no reason for anybody, when they 
come to the floor to vote on this, to 
think this is in any way going to affect 
abortion rights at all.

My friend has talked about the fact 
that we follow what I believe 16 States 
have done when we begin to protect the 
unborn. Some States define it dif-
ferently. My colleague has cited what 
California and some States do. They 
are defined differently. But we follow 
in this statute what some others 
States have done. 

In our proposed statute, we use this 
language, and I would say it is not 
what my colleague, with all respect, 
has said. This is what the language is:
. . . who is carried in the womb.

‘‘Who is carried in the womb,’’ that is 
the language, the precise term that is 
used, ‘‘carried in the womb.’’ 

As a practical matter, since this is a 
criminal statute, we all know that to 
prosecute under this statute, a pros-
ecutor would have to prove beyond a 

reasonable doubt, to prosecute under 
this law, that there was this unborn 
child. They would have to prove the ex-
istence of the child. And then they 
would have to prove there was death or 
injury to the child beyond a reasonable 
doubt. They have to prove the exist-
ence, first of all, beyond a reasonable 
doubt, and then they have to prove the 
death or injury beyond a reasonable 
doubt. 

It is not, with all due respect, a ques-
tion of at the moment of conception 
that this protection, as a practical 
matter, would kick in. First, it has to 
be carried in the womb; second, you 
would have to be able to prove the ex-
istence and then prove there was injury 
or prove there was death. That is the 
practical application of the statute we 
propose to pass. 

I yield to my friend and colleague 
from South Carolina. 

Mr. GRAHAM of South Carolina. Mr. 
President, how much time remains? 

The PRESIDING OFFICER. Eleven 
minutes. 

Mr. GRAHAM of South Carolina. Will 
the Chair notify me when I have used 4 
minutes? 

The PRESIDING OFFICER. Yes. 
Mr. GRAHAM of South Carolina. Mr. 

President, I wish to speak to how the 
bill was drafted and why. 

Senator DEWINE articulated it well. 
You have to prove the pregnancy, and 
we defined the pregnancy like 16 other 
States. That is the dominant way of 
defining the child for the purpose of 
this statute. Thirteen States have a 
different view of it. In California, I 
think the law is at 6 weeks. If you can 
prove the child is beyond 6 weeks—not 
viable but beyond 6 weeks—the law 
kicks in. 

In 1999, when we first drafted this 
statute—Senator DEWINE was carrying 
it in the Senate, I carried it in the 
House, and we are finally coming to-
gether to have a vote—it never made 
sense to me, if you believe this is not 
about abortion—because it is not; we 
wrote it so it is not—why would you 
give a criminal a break who destroyed 
a family’s life in two ways, not one? 

You are not going to prosecute med-
ical researchers under this statute. 
You have to hurt the mother. This is 
not about medical research. It is not 
about abortion. It is about criminals 
who attack pregnant women. 

Why would you give the criminal a 
break at 3 weeks? You could prove the 
baby has been around for 3 weeks. The 
criminal just totally gets away with it. 

The Feinstein amendment—as much 
as I like Senator FEINSTEIN, and she is 
truly one of my favorites—nobody goes 
this way because this is not the way 
you would want to go if you are pros-
ecuting criminals. You do not want to 
ignore the reality of what happened to 
this family and to these victims. This 
is not about abortion. If it was abor-
tion law, you would not have any pros-
ecutions except until the late terms of 
the abortion. Why would you let a 
criminal do that? This is not about a 

mother’s right to choose. Under the 
statute, you cannot prosecute the 
woman at any time. You cannot do 
anything about abortion rights because 
the statute protects lawful abortions. 

For 30-something years in California, 
they had the ability to prosecute 
criminals who attacked pregnant 
women and have Roe v. Wade rights. 
Look in the phonebook anyplace in 
California and you will find people who 
will provide a lawful abortion. Look at 
the criminal law and you will find a 
statute that allows people to be put in 
jail who attack a pregnant woman and 
do damage to her unborn child at the 6-
week period. 

My point is, when criminals attack 
pregnant women, don’t play this game 
of the abortion debate. Don’t bring it 
over here. The reason we voted 417 to 0 
in the House was to prevent an execu-
tion of a pregnant woman at the ear-
liest stages of pregnancy. It does no 
good to kill the chance of that child to 
grow to render justice to the mother. 

With a vote of 417 to 0, the House 
adopted the same definition as this 
statute because the purpose of that 
statute was to prevent the State from 
executing a woman who we know to be 
pregnant at the early stages of a preg-
nancy. The reason being, it does no 
good. It does not advance Roe v. Wade. 
It just does something you do not need 
to do to render justice. You do need the 
ability to bring two prosecutions at the 
earliest stages of pregnancy to render 
justice for those who choose to vio-
lently assault pregnant women. No 
medical researcher is going to be 
harmed. We will have the stem cell de-
bate. The Roe v. Wade rights that exist 
today are not going to be eroded. They 
have existed in conjunction with these 
statutes for years and years, and that 
debate will go on for years and years. 
But here is what is likely to happen. 

The PRESIDING OFFICER. The Sen-
ator has used 4 minutes. 

Mr. GRAHAM of South Carolina. 
There will be, unfortunately, human 
nature being what it is, another assault 
against a pregnant woman where Fed-
eral jurisdiction would exist if we have 
this statute. It is going to happen be-
cause people are mean, people are 
cruel, and they need to be dealt with 
when they are mean and cruel. 

The Senate enhancement option has 
been rejected by everybody who looked 
at this because it does not render jus-
tice. It creates a legal fiction that is 
not necessary and destroys the whole 
purpose of this statute. 

I mentioned the Arkansas case. 
Three teenagers were prosecuted for 
beating up a pregnant woman for the 
purpose of making sure one of them did 
not have to pay child support. They are 
not on death row. I misspoke. One of 
them received 40 years, one received 
life imprisonment. It was a capital 
statute, but it was not a death penalty 
case. I was wrong. I apologize. 

The PRESIDING OFFICER. The Sen-
ator used 5 minutes. 

Mr. GRAHAM of South Carolina. 
Five more seconds. 
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The Laci Peterson case is a death 

penalty case because there are two vic-
tims. 

All we are saying is Federal law 
should address reality. When Michael 
Lenz lost his wife in the Oklahoma 
City bombing incident, he also lost his 
son, Michael Lenz III. All I am asking 
for is that justice be rendered in cases 
such as that. When somebody chooses 
to destroy a family—the mother and 
the unborn child—let them pay a se-
vere price, and let’s debate abortion 
another day, another time, and not 
interject it into a statute where it 
should not be interjected. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from California. 
Mrs. FEINSTEIN. Mr. President, 

could you give us the time remaining 
on both sides, please? 

The PRESIDING OFFICER. Yes. The 
Senator from California has 23 minutes 
remaining. The other side has 5 min-
utes remaining. 

Mrs. FEINSTEIN. I thank the Chair. 
Mr. President, this is a difficult discus-
sion because I am very fond of both the 
Senators with whom I am debating. 
However, I certainly do not agree with 
the statement the Senator from Ohio 
just made with respect to the defini-
tion that is in the bill. 

I will read the definition that is in 
the bill. The term ‘‘a child who is in 
utero’’ means:

A member of the species Homo sapiens at 
any stage of development who is carried in 
the womb.

The one thing neither Senator 
DEWINE nor I know is how fast the egg 
gets to the womb, but I think it is pret-
ty fast. 

I just had a note passed to me by 
someone more erudite than I. I think 
we can all put this in our lexicon.

It takes about 7 days for a fertilized 
egg to get to the womb, but there is 
also the belief the underlying bill ap-
plies at the moment of conception. Let 
us say the egg gets to the womb in 7 
days. The problem those of us on this 
side of the aisle have with the bill is it 
gives the status of a human being to 
that egg as soon as it is in the womb, 
and that creates for the first time in 
Federal criminal law a scenario where-
by if that egg is hurt, criminal assault 
charges, criminal manslaughter 
charges, criminal murder charges can 
be brought because that egg, at any 
stage of development—they do not use 
trimesters, they do not use any way of 
deciding the development—at any 
stage of development, that egg in utero 
is a member of the species Homo sapi-
ens, and that is where this, for crimi-
nal purposes, becomes so difficult. 

That is why the letter from the pro-
fessor from Stanford, who runs the 
criminal prosecution unit at Stanford 
Law School, becomes so relevant, be-
cause let’s say I am in a jury pool and 
a woman has been beaten up and she 
was 7 days pregnant—at that moment 
it is a fertilized egg—and she lost the 
fertilized egg, and I was told the pen-

alty would be an additional 10 years in 
prison because she lost that egg. Well, 
I would have to make a decision as to 
whether I want to be on that jury. So 
what the professor says is this can ac-
tually work contrary to our intent, 
particularly in these early cases. 

He also said he suspects it is depend-
ent on the administration as to wheth-
er early cases will be brought to a 
court or not, but the point is we cannot 
make that decision. We cannot say this 
is only going to be used when a mother 
is 7 months, 8 months, or 9 months, 
pregnant. In the horrific circumstances 
described by the Senator from Kansas, 
which got all of our hearts beating 
faster, we cannot assume that all cases 
will be of that type. The legislation 
clearly says for the purposes of defini-
tion the child is defined from the point 
it is in the womb at any stage of devel-
opment as a child, as a person, with 
rights. That is the dilemma and that is 
why we have tried to craft a bill that 
does not do that, that says if someone 
harms or ends a pregnancy, they are 
subject to the same penalties. 

This body is going to have to decide—
and it is a very hard question. I think 
this is one of the most controversial 
bills we have had. This is probably why 
this bill has been around for 5 years 
now. I think it had a hearing in Judici-
ary in 2000. It has not had a hearing 
since. It has been rule XIVed to the 
floor. 

Again, I wanted to make some small 
changes—I was not permitted to do 
so—by modifying my amendment. I be-
lieve, and my chief counsel believes, 
this bill provides the same penalties. 
The one difference is the definition is 
different. We use harm or end preg-
nancy, rather than that the unborn 
child becomes a child—well, that a 
child in utero and child who is in utero 
means a member of the species Homo 
sapiens, at any stage of development, 
who is carried in the womb. That is the 
problem and that is where for those of 
us who want to protect a woman’s 
right to choose and who read the state-
ments that are put out by the far right, 
we take them at their word that this is 
where they are going. 

I did not make this up. This is a rath-
er well-known statement. It clearly 
says, ‘‘In as many areas as we can, we 
went to put on the books,’’—this stat-
ute on the books—‘‘that the embryo is 
a person . . . ’’ 

For me, I am also very interested in 
being able to see that there are prudent 
regulations and Federal controls that 
will allow embryonic stem cell re-
search. Well, if it is murder of a 7-day-
old fertilized egg, then it is murder if it 
is used in stem cell research as well. 
That is where I think this is going. 

There are also statements by people 
who want to ban embryonic stem cell 
research that also say this is the strat-
egy. So I say, why get into it at all? 
Why not just say, if someone ends or 
terminates a pregnancy, the same pen-
alties will apply. That is what we have 
tried to do. That is the intent of what 
we are doing. 

I think the votes are very close. At 
this point, I will yield the floor, but I 
reserve the remainder of my time. 

Mr. DEWINE. Mr. President, how 
much time is remaining? 

The PRESIDING OFFICER. Five 
minutes. 

Mr. DEWINE. And the Senator from 
California? 

The PRESIDING OFFICER. Fifteen 
minutes. 

Mr. DEWINE. I suggest the absence of 
a quorum, with the time to run equally 
on both sides. 

Mrs. FEINSTEIN. Equally divided. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. The clerk 
will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. DEWINE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DEWINE. We are getting close to 
the end of this debate. I think there are 
just a few points about this amend-
ment I would again like to stress. One 
is this whole debate today has nothing 
at all to do with abortion. I talked 
about that. I will not belabor the point. 
We have made that clear in the lan-
guage we have written. It is set down 
in the precedent of States that have 
passed similar legislation. It has not 
had anything to do with abortion. 

If Members of the Senate truly be-
lieve what the vast majority of the 
American people believe, and that is 
there are two victims, then they have 
to turn down the well-intended Fein-
stein amendment. The Feinstein 
amendment tries to provide for en-
hanced penalties. I believe it is clear, 
from what I have spelled out a few mo-
ments ago, she has failed to do that, 
that there are no enhanced penalties. 
Even if there were, it is a contortion of 
the law and logic to deny the fact that 
when a pregnant woman is violently 
attacked and she loses her child, for 
the law to say we refuse to recognize 
there is a second victim, and that is 
what the Feinstein amendment, unfor-
tunately, says. The Feinstein amend-
ment denies the fact there is a second 
victim. 

We have heard on the Senate floor 
today, time and time again, these hor-
rible stories that Senator FEINSTEIN 
and I—our hearts go out to these vic-
tims. Everyone’s heart does. But how 
can we say to these families that these 
children who were lost, sometimes the 
grandchildren who were lost, were real-
ly not, in the eyes of the law, victims? 

In the eyes of everyone else in soci-
ety they are victims. Shouldn’t the law 
also recognize them as victims? That is 
what we are saying with our bill. Un-
fortunately, the Feinstein amendment 
denies them that. 

I reserve the remainder of my time.
Mr. KYL. Mr. President, I am pleased 

that the Senate is debating this sen-
sible measure, and I certainly hope 
that the outcome will be the rejection 
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of the two amendments and passage of 
the underlying bill. Such an outcome 
will lead immediately to the enact-
ment of the Unborn Victims of Vio-
lence Act, as the legislation has al-
ready passed the House and the Presi-
dent has stated that he will sign it. 

The Unborn Victims of Violence Act 
would recognize an unborn child as a 
victim when he or she is killed or in-
jured during the commission of a Fed-
eral or military crime. The gist of this 
debate is the question of whether there 
are one victim or two in such in-
stances. Polling suggests that upwards 
of 80 percent of the American people 
believe that there are two victims, a 
view no doubt reinforced by the well-
known case of Laci and Connor Peter-
son. It has been noted that when defini-
tive evidence of foul play in that case 
came to light, two bodies washed up on 
the shore, not one. The Unborn Victims 
of Violence Act would codify that com-
mon sense observation in Federal law. 

Opponents of the bill contend that 
the bill’s ‘‘two victims’’ premise is 
‘‘unprecedented,’’ but 29 State laws—
including the law in California, where 
Laci and Connor Peterson were killed—
relfect that exact understanding of 
what merits punishment when a vio-
lent crime is committed against a 
woman and her unborn child. It is the 
‘‘one victim’’ idea the Feinstein 
amendment would inscribe in law that 
would depart form the understanding 
embedded in the State laws addressing 
this question. 

Finally, I sincerely hope that my col-
leagues—whatever their views on the 
question of one victim versus two vic-
tims—will firmly reject the amend-
ment offered by the senior Senator 
from Washington State. I am very 
proud of my record of support for vic-
tims of domestic violence, and I believe 
that some of the ideas contained in the 
Murray amendment merit our consid-
eration. 

But passing the amendment we are 
presented with today would be a seri-
ous mistake. First, I must note that 
the Murray amendment was obviously 
drafted in haste because it contains se-
rious technical flaws—not the least of 
which is a provision that would—as I 
understand it—give an abusive family 
member the same rights as a victim! 

The Murray amendment would create 
an unpaid leave provision that is dis-
tinct from the provisions contained in 
the Family Medical Leave Act, FMLA, 
and State laws. This new leave provi-
sion would apply to employers with as 
few as 15 employees—compared to 50 
for FMLA. FMLA applies to workers 
who have been employed for at least a 
year, but the proposed Murray leave 
program has no minimum require-
ments for length of service. Moreover, 
under this amendment, domestic vio-
lence leave could be taken without ad-
vance notice, and without corrobo-
rating evidence beyond the employee’s 
own sworn statement. Given the ex-
traordinary degree of uncertainty such 
a regime could create for employers, 

Congress must proceed cautiously here. 
To pass the Murray amendment today 
would be to flout that imperative. 

I strongly support the unamended 
version of this bill.

Mr. LEAHY. Mr. President, acts of 
violence against women are always ab-
horrent, but they are especially dis-
turbing when committed against preg-
nant women. When a violent crime 
causes injury to a pregnant woman 
that results in a miscarriage or other 
damage to the fetus, we all share the 
desire to ensure that our criminal jus-
tice system responds decisively and 
firmly to exact appropriate punish-
ment. This is not an issue on which you 
will find any disagreement among 
Members of Congress, no matter their 
party affiliation or whether they are 
pro-choice or anti-abortion. Protecting 
pregnant women and their families 
from violence is a serious and compel-
ling problem that deserves to be ele-
vated above political agendas and par-
tisan politics. 

Today we consider a bill that pro-
poses a new Federal crime to punish 
conduct that violates a list of over 60 
existing federal crimes and ‘‘causes the 
death of, or bodily injury to, a child, 
who is in utero.’’ The terms ‘‘a child, 
who is in utero’’ and ‘‘unborn child’’ 
are defined in this proposal to be ‘‘a 
member of the species homo sapiens, at 
any stage of development.’’ Through 
this proposal, we will be forced to re-
visit the divisive political debate about 
when human life begins and what is 
meant by these terms—whether, for ex-
ample, the term ‘‘any stage of develop-
ment’’ is intended to cover an 
unfertilized human egg or a zygote, and 
how far away from viability the pro-
posal is designed to move the federal 
definition of a ‘‘person.’’ 

Generally, our Federal and State 
criminal laws only penalize conduct 
that affects a person who was born 
alive. That does not mean we cannot or 
should not go further. I support addi-
tional punishment if a violent crime 
against a pregnant woman causes her 
to miscarry or otherwise injures the 
fetus. Senator FEINSTEIN will offer an 
amendment on this point, which I sup-
port, and which I will discuss in a mo-
ment. 

While no other Federal criminal stat-
ute identifies a fetus as a distinct vic-
tim of crime, this does not mean that 
a fetus is left unprotected under our 
criminal laws. The Justice Department 
pointed out the obvious, in a letter 
dated September 9, 1999, to then-Chair-
man of the House Judiciary Com-
mittee, Representative HYDE. That let-
ter states that ‘‘[b]ecause the criminal 
conduct that would be addressed . . . is 
already the subject of federal law 
(since any assault on an ‘unborn child’ 
cannot occur without an assault on the 
pregnant woman), [the bill] would not 
provide for the prosecution of any addi-
tional criminals.’’ As Ronald Weich, a 
former prosecutor and former Special 
Counsel to the Sentencing Commission, 
noted in his February 2000 testimony, 

defendants whose violent attacks 
against pregnant women resulted in 
harm to a fetus have been prosecuted, 
and thus ‘‘it is very clear that criminal 
liability may be imposed under current 
federal law.’’ 

Moreover, the Federal Sentencing 
Guidelines already provide a sen-
tencing enhancement of two levels 
where the defendant knew or should 
have known that the victim was a 
‘‘vulnerable victim,’’ a term that is de-
fined as someone who is unusually vul-
nerable due to age, or physical or men-
tal condition. Guidelines Manual, 
§ 3A1.1(b)(1). This provision has been 
used to cover violent crimes against 
pregnant women. Mr. Weich described 
several cases in which a pregnant 
woman was treated as a vulnerable vic-
tim, resulting in enhancements and up-
ward departures in the applicable 
guideline sentencing ranges for the de-
fendants. Nevertheless, if there is any 
question about the application of these 
enhancements in violent crimes 
against pregnant women, we should 
clarify that matter promptly. 

Respectfully, it seems to me that 
this bill has not been crafted to find 
that common ground, nor designed to 
provide an effective means to prosecute 
or prevent violence against pregnant 
women. 

First, this bill unnecessarily injects 
the abortion debate into our national 
struggle against violence towards 
women. The Supreme Court in Roe v. 
Wade held that ‘‘the word ‘person’, as 
used in the Fourteenth Amendment, 
does not include the unborn.’’ This bill 
purposely employs terms designed to 
undermine a woman’s right to choose 
by recognizing for the first time in 
Federal law the legal rights of a person 
as applied to the earliest stages of de-
velopment of a fetus, an embryo or an 
egg. 

Second, the National Coalition 
Against Domestic Violence has warned 
that a consequence of the bill is that 
battered women who are financially or 
emotionally reliant on the batterer 
may be less likely to seek appropriate 
medical attention if doing so could re-
sult in the prosecution of the batterer 
for an offense as serious as murder. We 
should pay attention to the experts 
about the consequences of legislative 
proposals such as this one, particularly 
when the experts say this bill could 
have devastating effects for victims of 
domestic violence. 

Finally, the bill ignores the problems 
of domestic violence, sexual assault 
and other forms of violence against 
women; in fact, the UVVA does not 
even mention the woman. In short, this 
bill ignores the reality that an attack 
that harms a pregnancy is inherently 
an attack on a woman. 

The senior Senator from California 
will offer a substitute amendment to S. 
1019 that does what the Unborn Victims 
of Violence Act purports to do without 
wading into the political waters of the 
abortion debate. This amendment, 

VerDate jul 14 2003 03:08 Mar 26, 2004 Jkt 029060 PO 00000 Frm 00030 Fmt 4624 Sfmt 0634 E:\CR\FM\A25MR6.013 S25PT1



CONGRESSIONAL RECORD — SENATE S3149March 25, 2004
commonly referred to as the Mother-
hood Protection Act, creates a sepa-
rate, additional Federal criminal of-
fense for harm to a pregnant woman. 
Under this legislation, the prosecutor 
may (1) charge the defendant with an 
offense against the woman, and (2) sub-
sequently charge the defendant with 
the separate offense of interrupting—
e.g., causing brain damage to the 
child—or terminating the normal 
course of her pregnancy. A defendant 
would face a maximum of 20 years in 
prison for interrupting the pregnancy 
and a maximum of life imprisonment 
for terminating the pregnancy. Such 
sentences would be in addition to any 
penalties for the underlying federal 
crime. These terms of imprisonment 
reflect the same sentences included in 
the UVVA. 

Senator FEINSTEIN’s amendment ad-
dresses harm to a pregnant woman, 
while recognizing the loss she suffers 
through injury to the fetus. By exclud-
ing the language in the UVVA that de-
fines a human to include a fetus, the 
Feinstein amendment accomplishes the 
stated goal of the UVVA without un-
dermining reproductive rights or ignor-
ing violence against women. 

The senior Senator from Washington 
will offer an amendment in support of 
domestic violence victims, which I am 
proud to cosponsor. The Murray 
amendment would authorize HHS 
grants to nonprofit agencies to help 
service providers design and implement 
intervention programs for children who 
witness domestic violence. The grants 
would encourage domestic violence 
agencies and schools to work together 
to address the needs of affected chil-
dren. The amendment would also estab-
lish entitlement standards and guide-
lines for employees to use emergency 
leave to address domestic and sexual 
violence. 

Unlike UVVA, these two amend-
ments address the issue of violence 
against women. If we are serious about 
addressing this problem and trying to 
end the violence, then we should put a 
stop to the partisan politics sur-
rounding UVVA and vote for these 
amendments. 

When it has focused on the real issue 
of violence against women, Congress 
has taken aggressive action to address 
the problem of violence against 
women. Congress made great strides in 
the fight against domestic violence by 
passing the bipartisan Violence 
Against Women Act as a part of the 
1994 Violent Crime Control and Law 
Enforcement Act. Senator BIDEN and 
Senator HATCH contributed consider-
able time and leadership to achieve the 
enactment of VAWA, which marked a 
turning point in our Nation’s effort to 
address domestic violence and sexual 
assault. 

This landmark legislation created 
federal domestic violence offenses with 
severe penalties to hold offenders ac-
countable for their destructive and 
criminal acts of violence. Since the end 
of 1994, the Department of Justice has 

brought over 1000 VAWA and VAWA-re-
lated indictments and awarded over 
one billion dollars in VAWA grants to 
communities working hard to combat 
violence against women and to help 
cure the pain and suffering that results 
from it. 

I am proud to say that Vermont was 
the first State in the country to apply 
for and receive funding under VAWA, 
and I have seen the way in which 
groups such as the Vermont Network 
Against Domestic Violence and Sexual 
Assault have worked effectively to 
stem violence against women and chil-
dren and to assist those who have suf-
fered from it. 

I am also pleased that the conference 
report on the AMBER Alert and PRO-
TECT Acts included Leahy-Kennedy-
Biden legislation to establish a transi-
tional housing grant program within 
the Department of Justice to provide 
victims of domestic violence, stalking, 
or sexual assault the necessary means 
to escape the cycle of violence. It 
amends the Violence Against Women 
Act of 1994 to authorize $30 million for 
each of fiscal years 2004–2008 for the At-
torney General to award grants to or-
ganizations, States, units of local gov-
ernment, and Indian tribes. The grants 
will help victims of domestic violence, 
stalking, or sexual assault who need 
transitional housing or related assist-
ance as a result of fleeing their abus-
ers, and for whom emergency shelter 
services or other crisis intervention 
services are unavailable or insufficient. 
President Bush signed the conference 
report into law on May 7, 2003. 

We know that violence against 
women pervades all areas of our coun-
try. It makes no difference if you are 
from a big city or a rural town; domes-
tic violence and other violence against 
women can be found anywhere. This is 
a serious issue. We owe this country a 
serious response, not a debate on ideo-
logical proposals that ignore effective 
programs designed to help women 
crime victims. I urge my colleagues to 
join me in supporting the Feinstein 
and Murray amendments, and in voting 
against the Unborn Victims of Violence 
Act.

Mr. FEINGOLD. Mr. President, I will 
oppose H.R. 1997, the Unborn Victims of 
Violence Act, and instead support an 
alternative offered by Senator FEIN-
STEIN, and I would like to take a mo-
ment to explain why. 

I join with Senator DEWINE and the 
supporters of this bill in condemning 
acts of violence against women, includ-
ing pregnant women. The Unborn Vic-
tims of Violence Act would make it a 
Federal crime to injure or kill a fetus 
during the commission of a Federal 
crime against a pregnant woman. This 
separate offense would be punished as 
if injury or death had occurred to the 
pregnant woman. I believe that acts of 
violence against pregnant women are 
deplorable and should be punished se-
verely. Congress has taken and should 
continue to take steps to protect 
women from violence and prosecute 

those who attack them. But I am con-
cerned that by recognizing the fetus as 
an entity against which a separate 
crime can be committed, the Unborn 
Victims of Violence Act may under-
mine women’s reproductive rights as 
set forth by the Supreme Court in Roe 
v. Wade. 

That is why I plan to support a sound 
alternative, the Motherhood Protec-
tion Act, offered by my colleague Sen-
ator FEINSTEIN. the Motherhood Pro-
tection Act would accomplish the same 
stated goal as the Unborn Victims of 
Violence Act: establishing an addi-
tional, separate Federal offense for 
harm to a pregnant woman. It carries 
the same penalties as H.R. 1997: a max-
imum 20-year sentence for harm to a 
pregnancy and a maximum life sen-
tence for termination of a pregnancy. 

I believe that the Feinstein sub-
stitute is the better approach because 
it accomplishes the same goal that 
H.R. 1997 seeks to address without delv-
ing into the controversial issue of de-
fining when human life begins. Regard-
less of our views on that highly 
charged question, we can agree that vi-
olence against pregnant women is a 
heinous crime and should be punished 
to the fullest extent of the law. That is 
why I will oppose H.R. 1997 and instead 
support the Feinstein substitute. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from California. 
Mrs. FEINSTEIN. Mr. President, how 

much time does the other side have re-
maining? 

The PRESIDING OFFICER. They 
have 1 minute 58 seconds. 

Mrs. FEINSTEIN. Mr. President, I 
agree that the debate is concluding, 
and I thank the Senator from Ohio. 
This is a serious subject and it is a dif-
ficult subject and it is a controversial 
subject. I appreciate the manner in 
which the debate has been conducted, 
because I think it has been conducted 
in the best tradition of the Senate, 
with the exception of your not letting 
me modify my amendment. But I will 
only interpret that as caused by the 
fact that the other side is worried and 
doesn’t want my amendment to get 
any better, so they refuse to let me 
modify it. 

We have two different bills here. I 
think we have expressed the dif-
ferences. The underlying bill does rec-
ognize the unborn at any stage of de-
velopment, as long as they are in the 
womb, as a human being, as a victim 
and with rights. 

My bill, rather than enter into where 
life begins, at what point in this gesta-
tion period life actually begins enough 
to say this is a person with rights—it 
doesn’t get into that. It takes the pen-
alties and does a double charge and 
says if the predicate crime is present, 
and you carry out the crime to harm or 
end the pregnancy, it is a double 
charge so you are charged accordingly. 

The hard part of this is that we all 
know there has been a march to turn 
back Roe v. Wade. Every Member of 
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this Senate knows it. We have had vote 
after vote after vote. Since 1994, the 
pro-choice side has lost most of the 
votes. That is irrevocable fact. We 
know the march is on. 

So those of us who are pro-choice 
naturally are going to look at laws to 
see if those laws can constitute, in ad-
dition to what they are supposed to do, 
any kind of bulwark from which to at-
tack Roe.

Because of the definition of a child in 
utero being, at any stage of develop-
ment, a member of the species Homo 
sapiens, we come to a conclusion. We 
asked the question, first, why do they 
use that definition? So many States 
have passed laws and many of them 
have used different definitions, why do 
they select that definition? 

Answer, because it accomplishes the 
purpose of determining that once a fer-
tilized egg is in the womb, it becomes 
a human being. That, then, buttresses 
statements such as this one on the 
easel. 

This isn’t the only statement. I can 
give another statement by another pro-
fessor which I used in my opening re-
marks. It is a statement of a Repub-
lican strategist. Professor Charo is at 
the University of Wisconsin. She made 
the statement recently:

If you can get enough of these bricks in 
place, [meaning laws] draw enough examples 
from different parts of life and law where 
embryos are treated as babies, then how can 
the Supreme Court say they are not? This is, 
without question, a conscious strategy.

So if you believe it is without ques-
tion a conscious strategy—and I, based 
on the history of how the erosion 
against Roe is being waged, piece by 
piece, bit by bit, law by law, action by 
action, I believe it is a conscious strat-
egy. The hard part about it for me is 
that you feel this terrible empathy for 
women who have been the victims and 
who are 7, 8, 9 months pregnant. That 
has been every case that has been be-
fore us today, it has reached that stage 
of gestation, where you know your 
child can exist outside of the womb and 
some animal has taken the child away 
from you by beating you to the point 
where they have killed the child and in 
many of the same cases—the Senator 
from Kansas illustrated today—killed 
the mother as well. We want to throw 
the book at that perpetrator. And we 
do. We believe our bill is clear, and we 
believe our bill will stand the test of 
time. 

So we ask the Senate to support the 
substitute amendment and turn down 
the underlying bill. I reserve the re-
mainder of my time. I yield. 

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. Mr. President, I will 
again point out for those who are wor-
ried about some great precedent being 
set here in regard to abortion that over 
half the States have similar laws and 
many of them are absolutely identical 
to what we are writing. So people 
should not be concerned about this. 

The PRESIDING OFFICER. Who 
yields time? 

Mrs. FEINSTEIN. I yield but I am re-
serving the remainder of my time. I 
may have something to say in a minute 
or so, and I may not. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll.

Mrs. FEINSTEIN. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mrs. FEINSTEIN. Mr. President, I 
think I have just a short time left. How 
much time do I have? 

The PRESIDING OFFICER. Five 
minutes. 

Mrs. FEINSTEIN. Mr. President, for 
those who might have gotten involved 
in this late, I would like to use the 5 
minutes to say a few things. 

The first is that this is one of the 
most difficult areas in which to legis-
late because it is filled with so much 
emotion and so much difference of 
opinion. It is one of those great cul-
tural problems that exists out there in 
our real world, as opposed to this 
world, where human lives are very 
much affected. 

On the one hand, you have the situa-
tion the Senator from Kansas, the Sen-
ator from Ohio, and the Senator from 
South Carolina pointed out—situations 
where you have women who have ter-
rible things done to them. It is just so 
hard for us to realize how that can hap-
pen, that any man can be that callous 
to beat to death a woman who is 7, 8, or 
9 months pregnant; can use a knife; can 
cut her fetus when you know that child 
is capable of life. 

I understand what drives this desire. 
What drives the desire is to see that 
there is equal punishment for the tak-
ing of that life, which I believe is a life 
because it can sustain life. Its pul-
monary functions have cleared out in 
the last few weeks of pregnancy and 
those kinds of things. But basically it 
is a baby, and basically it is viable. I 
understand all of that. 

When you get down to definitions, 
and when you look at the statute 
itself, what concerns many of us and 
makes us understand we are dealing 
with something much more than just 
what I have said is the definition of a 
child in utero who is made by this bill 
a person, a member of the species 
Homo sapiens at any stage of develop-
ment as long as it is in the womb—that 
could be 3 days, I am now told, from 
conception—you are not only creating 
criminal law for the woman who can 
produce a child who can live and whose 
life is taken away but we are creating 
a sanction for an egg that is fertilized 
that may be 3 days old. That sanction 
can be murder and carry with it the 
full weight of murdering another 
human being. It is a very heavy sanc-
tion. You are giving rights to that 
newly conceived egg of a full person. 

There are many of us who say this is 
another way of doing this. That is just 

saying if you harm or end a pregnancy, 
these full charges will revert. 

The reason we do it that way is be-
cause it exists all around us. The fact 
that there is a reason for how this 
child in utero is defined and the reason 
is, as I have tried to elucidate—and 
there are many other cases—‘‘In as 
many areas as we can, we want to put 
on the books that the embryo is a per-
son.’’ 

Why do they want to do that? It is 
simple. They want to do it because if 
we legislate, and the Federal crime is 
that if a 3-day-old egg is a person and 
has rights, then abortion under this 
same context is murder or man-
slaughter or assault. Full rights of a 
person are given. 

I think that is a problem when you 
codify it in statute. This body is then 
saying: Yes, we agree. Therefore, a case 
can be brought against abortion of any 
kind at any time and also against em-
bryonic stem-cell research that some 
of us believe is the new horizon of med-
icine, which is capable of finding cures 
for Parkinson’s and Alzheimer’s, and 
juvenile diabetes.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mrs. FEINSTEIN. Just to sum up, I 
hope Members of the Senate will vote 
for the substitute amendment and 
against the underlying bill. 

I thank the Chair. I thank the distin-
guished Senator from Ohio. It has been 
a very interesting morning. 

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. Mr. President, I thank 
my colleague from California. This has 
been a very good debate. No one in the 
Senate Chamber cares more about the 
victims we have been talking about 
than my colleague. I salute her for her 
compassion. I salute her for all the 
great work she does in this Chamber. 

Three points: This bill has nothing to 
do with abortion. We shouldn’t fear it. 
People who are on either side of abor-
tion should not fear this bill. The 
States have already passed laws simi-
lar to this. They have not affected 
abortion. That is point No. 1. 

Point No. 2: The Feinstein amend-
ment denies that there is a second vic-
tim. If you care that there is a second 
victim, if you care about justice, don’t 
vote for the Feinstein amendment. 

Point No. 3: The Feinstein amend-
ment is drafted, unfortunately, so 
there is no penalty for the killing or 
the injuring of the child. 

That is a problem. I don’t think any-
one intends for that to be the case in 
the sense of voting that way. If you 
vote for the Feinstein amendment, you 
are denying that there is a second vic-
tim. You are also denying that there 
will be any penalty for the killing or 
the injuring of that victim. That is 
what a vote for the Feinstein amend-
ment would do. I ask my colleagues to 
vote no on the Feinstein amendment. 

I thank the Chair. I yield the floor. 
The PRESIDING OFFICER. All time 

has expired. 
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The question is on agreeing to the 

amendment. 
Mr. DEWINE. Mr. President, I ask for 

the yeas and nays. 
The PRESIDING OFFICER. Is there a 

sufficient second? 
There is a sufficient second. The 

clerk will call the roll. 
The legislative clerk called the roll.
Mr. REID. I announce that the Sen-

ator from Delaware (Mr. BIDEN) is ab-
sent attending the funeral of his wife’s 
grandmother. 

The PRESIDING OFFICER (Mr. 
CRAPO). Are there any other Senators 
in the Chamber desiring to vote? 

The result was announced—yeas 49, 
nays 50, as follows: 

[Rollcall Vote No. 61 Leg.] 
YEAS—49 

Akaka 
Baucus 
Bayh 
Bingaman 
Boxer 
Byrd 
Cantwell 
Carper 
Chafee 
Clinton 
Collins 
Conrad 
Corzine 
Daschle 
Dayton 
Dodd 
Dorgan 

Durbin 
Edwards 
Feingold 
Feinstein 
Graham (FL) 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 

Lieberman 
Lincoln 
Mikulski 
Murray 
Nelson (FL) 
Pryor 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Snowe 
Specter 
Stabenow 
Wyden 

NAYS—50 

Alexander 
Allard 
Allen 
Bennett 
Bond 
Breaux 
Brownback 
Bunning 
Burns 
Campbell 
Chambliss 
Cochran 
Coleman 
Cornyn 
Craig 
Crapo 
DeWine 

Dole 
Domenici 
Ensign 
Enzi 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Kyl 
Lott 
Lugar 
McCain 

McConnell 
Miller 
Murkowski 
Nelson (NE) 
Nickles 
Roberts 
Santorum 
Sessions 
Shelby 
Smith 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 

NOT VOTING—1 

Biden 

The amendment (No. 2858) was re-
jected.

Mr. FRIST. Mr. President, I move to 
reconsider the vote. 

Mr. BROWNBACK. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

AMENDMENT NO. 2859 
The PRESIDING OFFICER. The Sen-

ator from Washington. 
Mrs. MURRAY. Mr. President, I have 

an amendment No. 2859 at the desk. I 
ask for its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows:
The Senator from Washington [Mrs. MUR-

RAY] proposes an amendment numbered 2859.

Mrs. MURRAY. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The amendment is printed in today’s 
RECORD under ‘‘Text of Amendments.’’) 

The PRESIDING OFFICER. There 
are 2 hours equally divided on the 
amendment. The Senator from Wash-
ington is recognized.

Mrs. MURRAY. Mr. President, today 
I am offering an amendment to help 
prevent violence against women and 
children. We have heard a lot of talk 
today about punishing abusers. Now it 
is time to see who is serious about pre-
venting abuse in the first place. 

As someone who has spent my entire 
public life talking with victims, vis-
iting shelters, working with advocates 
in law enforcement, and funding the 
programs victims rely on, I am here 
this afternoon to offer an amendment 
that will help women and children get 
the help they need to be safe and, most 
importantly, to save their lives. 

Mr. President, the amendment I am 
offering this afternoon is built on what 
victims and experts have told me they 
need. That is why this amendment has 
been endorsed by the National Coali-
tion Against Domestic Violence and 
the Family Violence Prevention Fund. 
These organizations know what vic-
tims need, and they say the Murray 
amendment will really help victims of 
violence. 

Mr. President, I am honored to say 
that my amendment is named for Paul 
and Sheila Wellstone, who were such 
champions for victims of domestic vio-
lence. Senator Wellstone and I intro-
duced legislation which is today in-
cluded in this amendment. Paul’s desk 
was just behind me here on the Senate 
floor. I can still see him behind me 
waving his arms and making the case 
for people who have no voice. 

This amendment is a real tribute to 
Paul and Sheila and the fight we carry 
on for the millions of people who need 
a voice in the U.S. Senate. Whenever 
Paul debated an issue, you could al-
ways tell who was really standing up 
for families and who was just talking. 
The vote on my amendment will reveal 
who is truly concerned about giving 
women and children the tools they 
need to escape violent relationships, 
and who is more interested in playing 
politics and attempting to undermine 
women’s constitutional rights. Any 
Senator who is truly concerned about 
the safety of women and children will 
join me and give battered women the 
support they need to escape violent re-
lationships before it is too late. 

Now, I have a feeling that during this 
debate we are going to hear a lot of ex-
cuses. Some Senators are going to 
stand up here and claim that pre-
venting violence against women is 
somehow not relevant. Senators will 
stand up here with the talking points 
that have been prepared for them by 
the Chamber of Commerce and say that 
protecting women from deadly abuse is 
somehow bad for business. 

We are going to hear a lot of excuses. 
But I have something stronger. I have 
the actual stories of dozens of women 
who are being abused, who have es-
caped abuse, or who have been killed 
by their abusers. Those are the voices 

that need to be heard on the Senate 
floor, not talking points from lobby-
ists, not the same old excuses from the 
very people who are cutting Violence 
Against Women Act programs by $10 
million. We have had enough of that. 
We know where it has gotten us: 2 mil-
lion women assaulted every year. 

Nearly 1 in 3 adult women are as-
saulted. There are 4.9 million intimate 
partner rapes and physical assaults, 
and thousands of women every year are 
killed by a spouse or a boyfriend. We 
know what all those excuses have pro-
duced: Women who are beaten, raped, 
and murdered. 

Some lobbyists and Members of Con-
gress want to bury my amendment. 
You know what. We have had to bury 
enough people already. Let’s see who is 
serious about helping to prevent vio-
lence and who is just playing politics 
with the lives of battered women. 

Let me read a note I received from an 
advocate for victims of abuse. She 
writes:

I have had many many clients over the 
years who have come to me after they have 
been fired from work because they missed a 
day of work to go to court to get a civil pro-
tection order. In some of these instances, the 
women had sick days, but they were still 
fired. Several of these women were forced to 
return to their batterers after they lost their 
jobs because they lost their income and they 
and their children would have been homeless 
if they did not return.

These are some of the women who are 
trapped today and who desperately 
need our help. Mr. President, my 
amendment is especially important be-
cause the Bush administration is cut-
ting or freezing funding for critical do-
mestic violence programs. Every year, 
2 million American women are sexually 
assaulted, stalked, or physically as-
saulted—2 million women every year. 
You would think that the White House 
would recognize the need to fund do-
mestic violence programs, but the 
President’s latest budget offers more 
bad news to victims of violence. 

Let me give you some examples. The 
President’s budget cuts Violence 
Against Women Act programs by $10 
million. It cuts a Justice Department 
rape prevention program by $29 mil-
lion. It freezes funding for the domestic 
violence hotline, and it freezes funding 
for grants for battered women shelters, 
precisely at a time when we need in-
creases because evidence shows us that 
domestic violence increases during 
tough economic times just as we are 
having today. 

So I find it pretty ironic to be here 
today with a bill before the Senate 
that purports to help victims of domes-
tic violence while it ignores all we 
know about preventing it. Anyone who 
has talked with victims’ advocates and 
law enforcement knows that domestic 
violence prevention requires more sup-
port, not less—not less. It is clear that 
we need to help victims escape violent 
relationships, and the Paul and Sheila 
Wellstone domestic violence preven-
tion amendment will help. 

Mr. President, my amendment does 
several things. It gives victims of abuse 
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access to unemployment insurance if 
they have been forced to leave their job 
because of violence. It gives victims of 
violence access to expanded emergency 
leave so they can go to court or to the 
police to stop the abuse. It protects 
victims from employment and insur-
ance discrimination. It provides serv-
ices for children who witness domestic 
violence so we can end that cycle of 
abuse. It helps health professionals 
screen for abuse and respond appro-
priately. It gives victims better access 
to critical health services. Those are 
the steps we need to take today to pro-
tect the more than 2 million women 
who are sexually assaulted, stalked, or 
physically assaulted every single year. 

Mr. President, let me say a word 
about the relevance of my amendment. 
I expect some Senators will come here 
and claim that preventing violence 
against women is somehow not rel-
evant to the bill we are debating today. 
To them, it never seems to be the right 
time. There is always an excuse. In 
fact, these Senators are sending a mes-
sage that victims are not relevant 
until they are dead. If any Senator 
wants to come down here and tell 
women across America that the abuse 
they face is not relevant, then they 
will have to make that insulting claim 
alone because I am going to keep fight-
ing to get victims the help they need, 
to prosecute abusers and break the 
cycle of violence. You tell a woman 
who is being abused she doesn’t deserve 
more help; you tell a child who is wit-
nessing abuse every night that my 
amendment is unnecessary. I am not 
going to tell victims that. My amend-
ment gives them the real help they 
need. 

Mr. President, victims of violence 
have heard a lot of excuses over the 
years. Claiming that their daily abuse 
is not relevant to this Senate debate is 
just another of the excuses that have 
trapped women every year in this coun-
try. That claim is as insulting as it is 
false. 

Just look at the recent debate in the 
House of Representatives on this un-
derlying bill. During that debate, every 
single anti-choice Member who spoke 
referred to criminal acts of violence 
against women. Violence against 
women is a central part of this debate. 
Preventing violence against women 
and helping women and children who 
are being abused is central to this dis-
cussion. 

Opponents cannot have it both ways. 
They cannot claim that their bill is 
needed to address the violence against 
women and then claim we should not 
debate ways to prevent violence 
against women. This amendment is 
clearly relevant and will truly help 
women and children.

Anyone who wants to claim it is not 
relevant will have to answer to the vic-
tims to whom they are denying help. 
Either you are serious about helping 
women and victims or you are playing 
politics and making excuses. 

Women and children who are being 
violently abused every day deserve to 

know where their Senators stand, and 
Members of Congress are certainly 
hearing from outside groups on this, 
from groups that are not known—not 
known—for their advocacy on fighting 
domestic violence. 

Yesterday, Senators received a letter 
from the U.S. Chamber of Commerce 
urging them to oppose my amendment. 
Bruce Josten, the Chamber’s Executive 
Vice President for Government Affairs, 
makes the Chamber’s case rather force-
fully in his letter. He writes:

It is important to note as a preliminary 
matter that H.R. 1997 is clearly an inappro-
priate vehicle for this amendment as the 
issues involved are completely unrelated.

‘‘Unrelated.’’ We are dealing with a 
bill that claims to address the crime of 
violence against women, but an amend-
ment that would actually prevent vio-
lence is ‘‘unrelated,’’ according to the 
Chamber of Commerce. 

Mr. Josten goes on to write:
The ill-designed programs promise to im-

pose significant costs on business, particu-
larly small business.

So the Chamber argues that the cost 
of preventing further violence against 
women is too high to pay. In other 
words, preventing domestic violence 
and giving women the tools to escape 
from abusive relationships is bad for 
the bottom line. 

Let’s, for a minute, examine the eco-
nomics of domestic violence. There are 
costs associated with allowing domes-
tic violence to continue, not just for 
women but for businesses. 

In 2002, economists Amy Farmer of 
the University of Arkansas and Jill 
Tiefenthaler of Colgate University pub-
lished a report on the economic impact 
of domestic violence. They examined 
publicly available studies performed in 
the United States, including the an-
nual National Crime Victimization 
Surveys, two Physical Violence in 
American Families studies, and seven 
studies in the national violence against 
women survey. 

As Ms. Farmer explained:
Each study was intended to answer dif-

ferent questions, so the data sets have dif-
ferent strengths and weaknesses. When we 
incorporated these data into a single model 
of domestic violence, a different picture 
emerged that can be seen from any one 
study.

They found that absenteeism, tardi-
ness, and turnover rates are all high 
among domestic abuse victims. Farm-
er’s research also concludes that do-
mestic abuse may result in almost 7 
million lost work days annually—7 mil-
lion—reduced workplace productivity, 
increased insurance costs, and lower 
profits. 

The researchers also cited a 1995 
Roper report that found that 49 percent 
of the Fortune 100 executives surveyed 
believed that domestic violence hurt 
their company’s productivity, and 33 
percent said it lowered their profits. So 
this is a problem that is real, and it 
has real costs for businesses. 

If you go to the Corporate Alliance to 
End Partner Violence, you can learn 

some other interesting facts about do-
mestic violence and how it affects the 
bottom line. On their site, you will find 
medical expenses from domestic vio-
lence costs $3 billion to $5 billion a 
year. Businesses are paying $3 billion 
to $5 billion a year in health care for 
victims of domestic violence. 

You also learn that 94 percent of cor-
porate security directors rank partner 
violence as a high security problem. 
They estimate that 75 percent of vic-
tims of domestic violence are harassed 
at work by their abuser. 

Here is a startling fact they have on 
their Web site: Homicide is the No. 1 
leading cause of death on the job, and 
20 percent of those murders were com-
mitted by their intimate partner at the 
workplace. 

What should we conclude from this 
data? Domestic violence is bad for 
business. It has real and it has painful 
costs on employers. So for those Mem-
bers who want to weigh this measure 
against its economic merits, as the 
Chamber does, the facts are clear. Pro-
viding the tools that will allow abused 
women to escape abusive relationships 
can help offset billions of dollars in 
costs that domestic violence imposes 
on businesses. 

But I hope my colleagues will con-
sider more than the economics as they 
cast their vote. I hope my colleagues 
will consider the cost to the women 
and children who are the victims of do-
mestic violence—the cost in pain, the 
cost in lives—and the pain and the 
lives we can protect by giving women 
the tools they need to escape abusive 
relationships. 

I would like to share with my col-
leagues this afternoon some of the sto-
ries of the women we are trying to help 
with this amendment. These stories 
were shared with me by a nationally 
recognized advocate for domestic vio-
lence victims. 

Let me tell my colleagues a story 
about a woman who had worked at a 
medium-sized organization for over a 
year as an administrative assistant. 
Her husband had been beating her on 
and off for over 15 years of their rela-
tionship. When things escalated, she 
missed work due to a severe beating. 
She called in to work and was honest 
about what happened to her. She came 
in to work the next day and was told 
she was fired. Her company told her 
they were afraid that her husband 
would come to the workplace and hurt 
her coworkers, although that had never 
happened before. 

She did not qualify for job guaran-
teed leave under the Family and Med-
ical Leave Act because the company 
employed less than 50 employees and, 
arguably, her injuries from the beating 
did not qualify as a serious health con-
dition. So it made her firing legal. 

If VESSA—the act we are talking 
about—had been in effect, she would 
have had access to job guaranteed 
leave or perhaps a provision prohib-
iting employers from discriminating 
against victims of domestic violence. 
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She applied for and was denied unem-
ployment insurance. 

This is a real woman. This is what 
happened to her. It could be your next-
door neighbor. It could be your daugh-
ter. 

There is another woman who worked 
as a hospital nurse. She just left her 
batterer and was concerned that he 
might follow her to her workplace. She 
told her employer of her fears, and 
they fired her. She applied for unem-
ployment insurance. She was denied. 

Another story: Abusers often contact 
employers themselves to get the 
women they are abusing fired. One 
batterer called up the workplace and 
told them his victim was HIV positive. 
He then told the employer that the 
woman was a liar and was missing 
work so she could file a frivolous re-
straining order against him. The 
woman took an earned sick day off 
from work, but when she returned to 
work, she was told she was fired be-
cause she was a victim of domestic vio-
lence. If VESSA had been in place, that 
would have been illegal. 

Another story: A woman was as-
saulted by her batterer in the parking 
lot at her workplace. She was then 
fired for ‘‘being in a fight.’’ 

Let me tell you about a woman who 
was strangled by her batterer. Her doc-
tor told her to stay home from work 
for 5 days after being strangled. She 
called in sick to work, and she was 
fired because she did not have enough 
vacation days and she did not qualify 
for family and medical leave because 
her employer was too small. 

These are real people, Mr. President. 
These are our next-door neighbors. 
These are women who live in our com-
munities. These are real stories. 

Another example: One morning a 
woman was getting ready to go to work 
and her abuser came to her home with 
a gun. He told her that if she left the 
house, he would kill her. She was able 
to call the police, and the police came 
to her home and arrested the batterer. 
She got a police report. She called her 
workplace and explained why she was 
unable to come to work that day. The 
next day she returned to work and was 
fired for missing work and was denied 
unemployment insurance. 

Let me tell you another story: One 
woman got a call at work from her 
abuser. Her coworker overheard the 
conversation, and then her employer 
took her aside and said since she was 
dealing with so much, she couldn’t pos-
sibly continue to work for him and 
fired her. 

Here is an example of what happens 
when a woman tried to go to court to 
get help. A woman told her employer 
that she was in a violent relationship 
and that she would need to take a day 
off from work to go to court to get a 
protection order.

The employer seemed supportive and 
agreed, so she took the day off and 
went to the court. The next day when 
she arrived at work, her supervisor 
called her into his office and she was 

fired for missing work, even though she 
had obtained permission the day be-
fore. 

These are just some of the people 
who desperately need our help. These 
are real stories. These are real women. 
They need this amendment to break 
out of these abusive relationships. 

Let me take a minute to put this 
amendment in context because it is the 
next logical step in the progress that 
we have been making in fighting do-
mestic violence. We have come a long 
way over the past few years in dealing 
with domestic violence. Not long ago 
domestic violence was considered a 
family problem. It was something peo-
ple did not talk about. That climate 
made it very difficult for victims to 
seek help. It prevented friends or 
neighbors from getting involved in 
what was considered someone else’s 
business. 

Today stopping domestic violence is 
everyone’s business, thanks to the Vio-
lence Against Women Act, which I was 
proud to work on and help pass. For 
the first time, the Violence Against 
Women Act recognized domestic vio-
lence as a violent crime and a national 
public health crisis. It laid out a co-
ordinated strategy to bring advocates, 
shelters, prosecutors, and law enforce-
ment professionals together to fight 
domestic violence. I was proud to help 
reauthorize the Violence Against 
Women Act in 2000. 

Over the years, I have been proud to 
work with advocates from Washington 
State and across the country to 
strengthen these violence against 
women programs, to increase the fund-
ing, and to help raise awareness. So the 
Violence Against Women Act was the 
first step and it helped us respond to 
the immediate threat of abuse. Now it 
is time for us to address the long-term 
problems that victims face. We need to 
break down the economic barriers that 
trap these women in abusive relation-
ships, and we need to reach out to the 
children who witness this violence, 
help health care professionals stop the 
cycle of violence and truly protect 
women and children. 

Let me take a few moments to walk 
through the parts of my amendment 
and show how it will help prevent and 
stop abuse. My amendment gives vic-
tims of violence access to unemploy-
ment compensation. Specifically, it 
provides victims of domestic violence, 
dating violence, sexual assault, or 
stalking with unemployment insurance 
if they have been separated from their 
employment as a result of the violence. 

Many abusers trap their victims fi-
nancially, limiting their ability to 
work and forcing them out of a job. I 
will share some statistics that have 
been compiled by the National Coali-
tion Against Domestic Violence. Many 
victims of domestic violence have cur-
rent or former partners who interfere 
with their efforts to work by harassing 
them on the job, threatening them and 
their children, withholding transpor-
tation, or beating them so severely 

they cannot work. In addition, more 
than 25 percent of domestic violence 
victims surveyed in three national 
studies reported they lost a job due at 
least in part to domestic violence. 

We know that a job is often the only 
way for a victim to build up resources 
for themselves to eventually leave a 
violent relationship, but abuse and 
stalking can make it impossible for a 
victim to keep a job. We know of cases 
where abusers will deliberately sabo-
tage a victim’s ability to work, placing 
harassing phone calls, cutting off their 
transportation, showing up at the 
workplace and threatening employees. 
When a victim loses her job because of 
violence, she should have access to un-
employment insurance compensation 
benefits. 

During this debate some may claim 
this is some big, onerous expansion. I 
have seen the talking points from the 
groups that want to kill this genuine 
effort to protect women from violence, 
and they have it wrong. This is not 
some dramatic expansion. In fact, 
today 25 States already provide some 
type of unemployment insurance as-
sistance for victims of domestic vio-
lence. We can offer that same protec-
tion to victims in every State, and we 
have an obligation to do it. 

My amendment will also protect vic-
tims by allowing them unpaid time to 
get the help they need. Today a woman 
can use family and medical leave to 
care for a sick or injured spouse, but 
many women cannot use that act to go 
to court to stop the abuse. My amend-
ment fixes that. We know that taking 
a day off of work to go to court or to 
go to the police can save a woman’s 
life. My amendment ensures women 
will not be punished for taking those 
steps that they need to take to protect 
themselves from abuse. 

Let me turn to another part of my 
amendment which deals with the chil-
dren who witness domestic violence. 
Batterers often harm children as well 
as their intimate partners, and wit-
nessing violence can have a serious im-
pact on young children and all chil-
dren. Let me offer some statistics 
about abuse and children to put this in 
perspective. 

Between 3.3 million and 10 million 
American children annually witness as-
saults by one parent against another. 
In 43 percent of households where inti-
mate violence occurs, at least one child 
under the age of 12 lives in that home. 
Children are caught in the crossfire of 
abuse, and while we know all children 
are affected differently, we do know 
that children who witness violence at 
home may display emotional and be-
havioral differences as diverse as with-
drawal, low self-esteem, nightmares, or 
aggression against their peers, family 
members or property. 

We know that witnessing abuse by a 
child can contribute to the cycle of vi-
olence. The Office of Juvenile Justice 
and Delinquency Prevention at the 
U.S. Department of Justice finds that 
as many as 40 percent of violent juve-
nile offenders come from homes where 
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there is domestic violence. In my home 
State of Washington, we are now all 
too aware of the price children pay in 
cases of domestic violence. 

In April of 2003, the Tacoma police 
chief, David Brame, shot and killed his 
wife Crystal. Then he took his own life, 
all while their two young children 
watched. The final tragic act was the 
last in a long history of abusive events 
that often played out in front of their 
two small children. 

According to the police report, David 
Brame had been driving around in a 
shopping center parking lot in Gig Har-
bor that day when he spotted his wife 
Crystal and the couple’s children as she 
was parking the car. Brame shot her 
and then turned the gun on himself. 

According to a witness, 7-year-old 
Haley told her:

My daddy is a policeman and he is very 
mean to my mommy. I think my daddy has 
killed her.

Then Haley told officers she had seen 
her dad point a gun at her mom’s head 
in the past. 

Detectives talked to the son, David, 5 
years old, at the hospital a few hours 
later as the mother was fighting for 
her life. They asked the little boy, 5 
years old, ‘‘Did you see the gun?’’ 

He answered:
Yeah. And, it shooted my mom into flat 

dead.

The children talked about past anger 
between their mother and their father 
and what led to that terrible day. That 
is just one terrible example of the trau-
ma that children who live with domes-
tic violence have to live with. It should 
be our collective goal to help them 
overcome it. 

This is how this amendment would 
help children who witness domestic vi-
olence. It establishes grants to children 
who have been exposed to domestic vio-
lence such as I just described. It sup-
ports direct counseling and advocacy, 
early childhood and mental health 
services, legal advocacy and specialized 
services. It provides training for school 
personnel to develop effective preven-
tion and intervention strategies. It 
helps child welfare agencies, domestic 
violence, and sexual assault service 
providers work together to protect the 
children. 

Finally, it supports multisystem 
intervention models and crisis nurs-
eries for children who are exposed to 
violence in their home. 

Children who witness domestic vio-
lence have special needs. They are not 
being addressed today. We have an obli-
gation to change that.

Let me turn to the next part of my 
amendment, which increases health 
screening so more victims can get as-
sistance. More than one in three 
women who seek care in emergency 
rooms for violence-related injuries 
were injured by their intimate partner. 
Unfortunately, most victims who seek 
health care leave the doctor’s office 
without addressing the underlying 
cause of their injuries. They leave that 
untreated, and that is the violence 

they suffered. The cost of intimate 
partner violence exceeds $5.8 billion 
every year; $4.1 billion of that is for di-
rect medical and mental health care 
services. 

Health care providers can do a great 
deal to stem the tide of domestic vio-
lence before it becomes life threat-
ening. A 1999 study published in the 
Journal of the American Medical Asso-
ciation found only 10 percent of pri-
mary care physicians routinely screen 
for intimate partner abuse during new 
patient visits, and 9 percent routinely 
screen during periodic checkups. 

Emerging research shows us hospital-
based domestic violence interventions 
could reduce health care costs by 20 
percent. My amendment will help en-
sure health care providers are trained 
in how to identify and serve victims of 
domestic violence, and provide grants 
to strengthen health care systems’ re-
sponses to domestic violence. 

My amendment will promote public 
health programs that integrate family 
violence assessment and intervention 
into basic care. It encourages collabo-
ration between health care providers, 
public health programs, and domestic 
violence programs. 

My amendment will lead to more ef-
fective interventions, more coordi-
nated systems of care, greater re-
sources to educate health care pro-
viders about domestic violence, and ul-
timately what we all want, more 
women receiving help. 

In December of 1999, the New England 
Journal of Medicine published a major 
study on the risk factors for injury to 
women from domestic violence. Here is 
what one of the researchers, Dr. Robert 
Muelleman, had to say.

A lot of women who have died from domes-
tic violence had been seen in their local 
emergency rooms at least 2 years before 
their deaths. In America, 2 to 4 million 
women are injured each year, and 1 to 2 mil-
lion of those show up in emergency rooms. Of 
these, 2,000 to 3,000 a year end up as homi-
cides. 

It’s clear that medical professionals in the 
emergency room can be a great help in iden-
tifying at-risk women and directing many of 
them to supportive resources before it’s too 
late.

That is from Dr. Robert Muelleman 
of the University of Nebraska Medical 
Center. 

Let me turn to another part of my 
amendment, which expands the serv-
ices available to victims of abuse. My 
amendment gives the States the option 
to use Medicaid to help victims, it en-
sures domestic violence screening and 
treatment is covered by the Federal 
Employees Health Benefit Program, 
and finally my amendment ensures 
States use some of the maternal and 
child health block grant on domestic 
violence screening and treatment. 

Those are the main provisions of my 
amendment. Extending unemployment 
insurance benefits for victims of abuse, 
offering family and medical leave so a 
victim can go to court or the police 
station to get help, ending insurance 
and employment discrimination, pro-

viding help for those children who wit-
ness abuse, offering access to health 
care for victims, and improving the 
way our health care providers screen 
for domestic violence. 

My amendment combines the protec-
tions and services victims, law enforce-
ment, and advocates tell us are needed, 
based on their real world experiences 
every day on the front lines of domes-
tic violence. We have an opportunity 
today finally to make a real difference 
for millions of women who are being 
assaulted. We can save lives and we can 
eliminate all the costs domestic vio-
lence imposes on our businesses, on our 
families, and on our communities. The 
question is whether we are serious 
about helping to prevent violence 
against women. 

The underlying bill before the Senate 
today focuses only on penalties after a 
woman has been abused. My amend-
ment aims to prevent that abuse in the 
first place. After a woman has been 
killed, it is too late. We have to stop 
this abuse before it ends up killing 
some woman. My amendment gives 
women today the tools to escape dead-
ly abuse. 

Are the Senators in the Chamber se-
rious about helping victims of abuse? 
That is the question before us. 

Frankly, I don’t care what the lobby-
ists say out there. The Chamber of 
Commerce has lobbyists lined up and 
down the hall, and they have plenty of 
people making their case. But I tell 
you, the women whose stories I shared 
with you today don’t have lobbyists 
lined up in the hall. 

I have been to the shelters. I talked 
to the women who have been beaten. I 
have looked in their eyes and I know 
the odds they are up against. I know 
what I would say next time I am look-
ing into the eyes of the victim of 
abuse. 

My colleagues will have to decide for 
themselves if they are going to give her 
excuses or throw a lifeline to help her 
escape the violence that may kill her. 
I say to my colleagues, what are you 
going to say to the victims of abuse? 
Your vote will speak volumes.

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. Mr. President, I want 
to take a moment to address my con-
cerns about the amendment my friend 
and colleague from Washington, Sen-
ator MURRAY, has offered to the under-
lying bill. 

First, let me commend my colleague 
for her passion, for her dedication to 
promoting public awareness about do-
mestic violence, and for her dedication 
to this cause. She certainly is a tireless 
advocate in these efforts to help end 
domestic abuse. She is steadfast and 
unwavering in her commitment to 
these issues, and I applaud her for of-
fering this amendment today. 

But, reluctantly, I come to the floor 
this afternoon to oppose this amend-
ment. I say this not because I am op-
posed to all the provisions of her 
amendment, but because the reality is 
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this is not the time or the place for 
this amendment. Her amendment being 
offered to this bill, as a practical mat-
ter, does not have any chance of be-
coming law. We understand how not 
only this body but the other body oper-
ates. The truth is, what the agreement 
to this amendment would do is stop the 
underlying bill. When we look at the 
calendar, when we look at the reality 
of the other body, when we look at 
what is going on in this body, the 
agreement to this amendment to this 
bill will stop this bill. It will kill this 
bill. 

So when Members come to the floor, 
I implore them to think about this, 
however tempting it might be to agree 
to this amendment. It is a very big 
amendment. It is a very complex 
amendment. Some of my other col-
leagues in just a moment will talk 
about the merits of this amendment. I 
am not going to get into that. 

I have a long history in the House, 
when I was in the House and later when 
I was Lieutenant Governor of Ohio, and 
now in the Senate, of supporting the 
cause of dealing with the problem of 
domestic violence. So many other 
Members of the Senate have done that 
as well. I don’t say I am the only one. 
Other Members have had a great 
record. My colleague has a great 
record. 

But the reality is this amendment, 
however well intended, cannot become 
law this way. It will not become law 
this way, and it will have the effect of 
killing this underlying bill. So, there-
fore, I must oppose this amendment. 
This amendment would kill this bill. 

We are so close to seeing the under-
lying bill, a bill we have worked so 
hard to pass, actually go to the Presi-
dent.

The House has passed it. We are very 
close to passing it here in the Senate 
and sending it on to the President for 
his signature. The only thing, frankly, 
that now stands between this bill be-
coming law and going to the President 
for his signature is the Murray amend-
ment. 

At this point, I will yield time to my 
colleague from the State of Utah for 
his comments about this amendment. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Mr. President, I couldn’t 
agree more with the comments the dis-
tinguished Senator from Ohio just 
made. This is a very important piece of 
legislation. It should not be killed on 
by this last-minute, 158-page amend-
ment, which has not had a single hear-
ing. 

I have long been a supporter of ensur-
ing that our Nation’s laws extend all 
the protections available to women 
who are victimized by domestic and 
other violence. 

Along with Senator BIDEN, I have 
taken the lead in addressing this issue 
through national legislation with the 
passage of Violence Against Women 
Act. 

I commend Senator BIDEN for the 
work he has done on that. But it took 

a bipartisan effort to get that through. 
Of course, I worked very hard side by 
side with him to get that bill passed, 
and have stood up for it ever since. 

Because of the passage of the Vio-
lence Against Women Act, the Depart-
ment of Justice is now authorized to 
coordinate with Federal and State gov-
ernments, as well as international gov-
ernments, on matters concerning vio-
lence against women. 

In fact, the Bush administration will 
allocate almost $400 million this year 
alone for these worthy programs. 

I note with a sense of pride that a 
former adviser to my Woman’s Advi-
sory Council from Utah is now the di-
rector of the Office on Violence 
Against Women in the Department of 
Justice. She is doing a terrific job. 

Violent crimes against women con-
tinue to be among the most under-re-
ported. Even so, the statistics that are 
reported do not convey the feeling of 
fear and vulnerability millions of 
women across this country must face 
in our streets and all too often in their 
own homes. 

To address this problem, effective 
intervention in the area of domestic vi-
olence requires coordinated efforts by 
police, prosecutors, counselors, and 
courts. It demands a major commit-
ment by Government at all levels, Fed-
eral, State, and local. I am proud to 
help in coordinating the response to 
this important issue and have been 
very proud to have done so in the past. 
I intend to continue addressing these 
concerns in the future. 

I say all of this to set the backdrop 
for why I urge my colleagues to vote 
against the Murray amendment. 

Let me say at the outset I appreciate 
my colleague, Senator MURRAY, for at-
tempting to advance the discussion on 
this issue. As someone who has been 
working on this matter my whole po-
litical career—and even before I offi-
cially began my political career—I 
know how difficult it is to craft effec-
tive legislation which truly makes a 
difference in this area of the law. It 
takes countless hours of hearings, 
meetings with interested and affected 
constituents, as well as committee 
markups to ensure what is ultimately 
passed is well formulated and well vet-
ted so you accomplish the goals you set 
for yourself without causing unin-
tended consequences. 

This is a complex area of law. I am 
sorry to say, however, this amendment 
has not been adequately scrutinized. In 
fact, I am told no committee has exam-
ined this proposal, leaving it with far 
too many troubling provisions. 

This is not a simple amendment. It is 
158 pages long. Let me take a moment 
to point out just a few of the more 
troubling provisions contained within 
the Murray amendment. I am only 
talking about a few of them. There are 
plenty more. 

In this Congress we have taken on a 
number of civil justice reforms. From 
class action to medical malpractice re-
form to asbestos reform, which I am 

hopeful we will consider in the next 
week or so, we have substantively ad-
dressed many of the more troubling as-
pects of civil lawsuit abuse. This
amendment, however, takes us exactly 
in the wrong direction after all of that 
work. 

For instance, section 112 allows 
plaintiffs to recover liquidated dam-
ages in addition to other damages 
under this amendment. This is a tech-
nical area of the law. But it is a very 
important area. What this amendment 
does makes absolutely no sense. It 
doesn’t have a chance in the world of 
going through the whole Congress, but 
will in essence destroy this very wor-
thy and important bill. 

Liquidated damage provisions are ap-
propriate when the actual damages are 
too difficult to ascertain. Accordingly, 
in lieu of actual damages, parties agree 
upon a reasonable estimate of liq-
uidated damages. Thus, liquidated 
damages are used as a substitute for 
actual damages and not as a supple-
ment to them. Courts simply do not en-
force liquidated damages that are 
merely intended to serve as a penalty. 

In this litigation-prone country we 
have right now, this would go com-
pletely awry, and it would undermine, 
it seems to me, what we are trying to 
do to prevent violence against women 
in the end. 

What it seems the Murray amend-
ment is trying to do is codify a set for-
mula for determining punitive damages 
by automatically doubling the amount 
for compensatory damages with the 
possibility of a reduction if good faith 
is shown. But if that is the intent, the 
bill is not drafted properly to carry out 
that intent. 

This glaring error is just one example 
of what occurs when a bill does not un-
dergo the scrutiny required to pass 
sound legislation. 

It took us years to pass the Violence 
Against Women Act—not because we 
were stupid and not because we didn’t 
want to do it faster, but because we 
had to listen to experts and make the 
appropriate changes that have made it 
the great law it is today. 

What will happen if this amendment 
is adopted? First of all, this amend-
ment isn’t going to go anywhere, any-
way. But if it is adopted, it will destroy 
this bill. Basically it will undermine 
what all of us—a vast majority in this 
body—are trying to do. 

The one reason we created the com-
mittee system, of course, is to correct 
and vet legislation rather than wasting 
valuable floor debate time. 

An additional provision found in the 
Murray amendment pertaining to class 
action—section 112(g)—appears to fly 
in the face of the efforts of a vast ma-
jority of Senators. It makes no effort 
to take into consideration issues that 
trouble the majority of Senators. This 
amendment codifies in the United 
States Code a right to bring class ac-
tions. 

I have helped lead the fight in this 
Congress to reform the substantial 
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abuses that have occurred by some un-
scrupulous trial lawyers, personal in-
jury lawyers primarily, who have 
brought unjustified class actions in an 
attempt to extort settlements from 
companies across this country. That is 
right. Extort settlements. In fact, well 
over 50 of my colleagues—truth be 
known, over 60 of my colleagues have 
joined with me to take a stand against 
these abuses. In light of this clear ex-
pression of sentiment, it makes no 
sense to codify in the United States 
Code this class action authorization. It 
flies in the face of everything we are 
doing around here. 

Obviously, there has been no serious 
effort to address the legitimate con-
cerns of the bipartisan majority of the 
Senators working on the class action 
issue, and we have worked on it for 
years. We are still working on it. We 
have come a long way. We now have a 
supermajority of Senators who will 
support class action reform as it should 
be supported. But it took years for us 
to get there. Unlike some 158-page 
amendment that has not been well 
thought through but brought up on the 
floor suddenly. However well inten-
tioned the efforts are, in the end, the 
result will be to destroy the underlying 
bill that the vast majority of us would 
like to pass. 

I am sure Senators GRASSLEY, KOHL, 
CARPER, and I will work with the dis-
tinguished Senator from Washington in 
good faith, if she will work with us in 
good faith with regard to her concerns 
as exemplified in this 158-page amend-
ment. 

Finally, let me point out another 
provision of the Murray amendment 
that opens the door to further lawsuit 
abuse. 

In a country that has long been 
known for its litigation abuse, and we 
all know this is true, these ill-thought-
out litigation matters are running us 
into bankruptcy—ruining businesses 
throughout the country, not getting 
money to those who deserve them, and 
driving a set of unscrupulous trial law-
yers who basically know better but 
who are more interested in making 
money than they are in doing what is 
right. 

Section 134 of this 158-page amend-
ment itemizes what can be recovered in 
a lawsuit brought under this amend-
ment.

In addition to the ordinary recoveries 
already permitted in the civil justice 
system, this amendment proposed by 
the distinguished Senator from Wash-
ington would permit a money recovery 
when the plaintiff suffers ‘‘inconven-
ience,’’ ‘‘loss of enjoyment,’’ and other 
non-pecuniary losses. Recovery for in-
convenience? Recovery for loss of en-
joyment? My gosh, what does that 
mean in the law? Anyone who takes 
the metro during rush hour suffers 
from inconvenience. And, I might add, 
loss of enjoyment. This type of lan-
guage is absurd. It should not even be 
considered by this right-thinking body. 

I am just mentioning a few of the 
problems. I don’t want to take much 

longer because there is only an hour on 
each side in this debate. These are just 
a few of the problems caused by this 
amendment as it relates to civil justice 
judiciary issues, important issues that 
should not be dealt with frivolously. 

I have not touched on other problems 
caused by the amendment such as the 
increase in taxes on small business 
that will inevitably follow if it is 
passed, the wholesale restructuring of 
state unemployment insurance rules 
and regulations, as well as the substan-
tial 11th amendment concerns raised 
by this poorly drafted but well-inten-
tioned amendment. 

I understand others will come to the 
floor to discuss these issues so I don’t 
intend to repeat them now. They are 
important issues. This is not an itty-
bitty amendment. This is a major 
amendment that literally has not had a 
day of hearings. 

I take a backseat to no one, not any-
one, in ensuring that Congress does ev-
erything it can to provide protections, 
support, and resources to combat do-
mestic violence. But this amendment 
is not well written. Or perhaps I should 
say, not only is it not well written, it 
is overwritten in many respects. 

Because of the problems replete in 
the Murray amendment, I cannot vote 
in favor of it. I recommend Senators on 
both sides of the aisle vote against this 
amendment. We will certainly sit down 
with the distinguished Senator and 
look at her goals and her aims, try to 
help her fashion this amendment so 
that it can pass the Senate in a form 
that literally makes sense in the law, 
makes sense in reality, and makes 
sense in practicality. 

I yield the floor.
The PRESIDING OFFICER (Mr. 

CHAMBLISS). Who yields time? 
Mr. HATCH. I yield such time as he 

needs to the distinguished Senator 
from Wyoming. 

The PRESIDING OFFICER. The Sen-
ator from Wyoming. 

Mr. ENZI. I rise in opposition to the 
amendment offered by the Senator 
from Washington. This amendment is a 
sweeping expansion of Federal employ-
ment law without a hearing, without 
committee debate, without committee 
amendments, and without any poten-
tial for floor amendments. We never 
legislate like that. This bill does not 
just have one concept in it; it has 
many concepts in it. It is 158 pages. 
That makes it evermore unworkable to 
do in the Senate. This just is not how 
we legislate. 

As chairman of the Subcommittee on 
Employment, Safety, and Training, I 
am compelled to discuss the implica-
tions of such an unprecedented and 
misguided expansion of current law. 

Let me begin by saying I share Sen-
ator MURRAY’s concern about domestic 
violence. Domestic violence shatters 
families and with it the very founda-
tion of our society. My opposition to 
the amendment is not based on a lack 
of concern for victims of domestic vio-
lence. A good title does not make a 

good amendment. I am opposing this 
amendment because it is an unprece-
dented expansion of workplace laws 
without any consideration for the com-
mittee of jurisdiction. 

This amendment greatly expands 
workplace laws without any hearings 
or Committee consideration. The 
amendment creates a new set of laws 
requiring businesses—including small 
businesses—to provide employees with 
additional leave and special accommo-
dation. However, the amendment has 
not been reviewed by the Committee of 
jurisdiction. It creates new workplace 
requirements without considering the 
impact of its implementation or its re-
lation with existing laws. The process 
is flawed and irresponsible. 

The amendment creates broad, vague 
workplace requirements that conflict 
with existing law and invite litigation. 
It creates new rights to leave and pro-
hibitions against employment dis-
crimination against domestic violence 
victims that are inconsistent with cur-
rent employment laws, including the 
Family and Medical Leave Act (the 
FMLA), the Americans with Disabil-
ities Act, Title VII of the Civil Rights 
Act of 1964, and the Civil Rights Act of 
1991. The nondiscrimination provisions 
extend to ‘‘perceived’’ victims of do-
mestic violence who have never been 
subjected to domestic violence. The 
Murray amendment defines a victim of 
domestic or sexual violence to include 
family members of domestic or sexual 
violence victims. Under this definition, 
abusers such as parents who molested 
their own children would be protected 
under the Murray Amendment. 

This amendment creates unprece-
dented Federal workplace regulation 
on small business. Congress has recog-
nized the burden of workplace regula-
tion on small businesses with limited 
resources. The FMLA exempts busi-
nesses with fewer than 50 employees 
from coverage. The Murray amendment 
would cover all employers with 15 or 
more employees. 

The lack of administrative alter-
natives increases litigation and bur-
dens courts. Unlike existing federal 
anti-discrimination laws, the Murray 
amendment allows claimants to bypass 
the Equal Employment Opportunity 
Commission, EEOC, and file a private 
suit directly in court. This undermines 
the efficacy of the EEOC and this 
amendment. 

These are unlimited damages for em-
ployment discrimination caused by 
someone else. Unlike existing Federal 
laws which cap damages for employ-
ment discrimination, the Murray 
Amendment allows unlimited compen-
satory damages, and punitive damages 
of up to 300 percent of actual damages. 
Why should a victim of domestic vio-
lence discrimination be able to recover 
greater damages than a victim of race 
or disability discrimination? 

The amendment imposes an unfunded 
Federal mandate on State unemploy-
ment compensation. The Murray 
Amendment imposes a Federal Man-
date to cover domestic violence under 
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state unemployment compensation 
programs. This requires states to pay 
the tab, but gives them no voice in 
whether or now to do so. Employers in 
States that fail to comply must pay 
huge penalties in the form of higher 
Federal Unemployment tax. Unemploy-
ment compensation is—and should re-
main—a state issue. 

With vague, broad language that con-
flicts with current employment law, 
lawyers—not domestic violence vic-
tims—will be the biggest winners under 
the Murray amendment.

The Senator from Washington is the 
ranking Member of the Subcommittee 
on Employment, Safety, and Training. 
Many of the provisions in this amend-
ment fall within that subcommittee’s 
jurisdiction. The rest of them fall 
under the jurisdiction of the Senator 
from Utah, who chairs the Judiciary 
Committee, who just spoke from that 
perspective. 

The first time we are considering this 
major expansion of Federal employ-
ment law is on the Senate floor on a 
bill totally unrelated to employment 
and, I have to add, unamendable. There 
is an agreement between the two sides 
there would be two amendments today, 
and those amendments would not be 
amendable, nor would there be allowed 
any intervening action. What we have 
is what we get. I have to say, no one is 
going to want to get that. 

The overly broad and vague provi-
sions of this amendment conflict with 
and undermine existing employment 
laws. The committee process is so im-
portant because that is where we care-
fully evaluate in a much less formal 
situation the impact of pending legisla-
tion and its relation with current law. 

Let me explain a little bit more how 
that committee process works. Besides 
the hearing part where we get to bring 
panels of experts before us and ask 
them extensive questions so we have a 
better understanding of what is going 
on and to give them an opportunity to 
speak on the provisions that are before 
us, we also have what we call a com-
mittee markup. 

The committee markup is where 
most of the work for this Chamber is 
done. It is a much smaller group; it is 
a much more informal group. People 
turn in their amendments ahead of 
time so that they can be reviewed by 
all. Even on the day of the markup peo-
ple can get together and work on 
amendments to get agreement. It is 
fairly successful. The amendment proc-
ess usually results in a bill coming 
from committee with about 80-percent 
agreement. 

The unfortunate thing for this coun-
try is that the bill comes to the floor, 
and what we usually debate is the 20 
percent we do not agree on. That is not 
the case on this particular item. This 
has not even been discussed in com-
mittee, so the 80-percent agreement is 
not there. The ability to work out 
issues with some flexibility is not 
there. I am sure there are provisions in 
this bill that are written in a way that 

the author probably wishes were dif-
ferent. I certainly wish they were dif-
ferent. 

The first bill I ever did in the Wyo-
ming legislature was only a three-sen-
tence bill when I took it to the legisla-
ture. In committee, it got two amend-
ments. On the floor, it got three 
amendments. When it went to the Sen-
ate side, it did not get any in com-
mittee but it got one on the floor. 
What I learned through that process 
was that every step of that made an 
important difference. It turned out to 
be a far better bill because all of the 
opinions of all of the people serving in 
that body were injected and they could 
see a lot more different directions than 
any one member of that body. 

That is how we work it here. We 
work it so that the 100 Senators have 
an opportunity to take something as 
complicated as this and make changes 
to it. Then the House looks at the same 
thing. Again, there are a lot more opin-
ions that get into the bill. 

The committee process is so impor-
tant because that is when we carefully 
evaluate the impact of pending legisla-
tion and its relationship to current 
law. We did not do that here. What we 
have here is a 158-page proposal which 
is not related to the underlying bill, 
and that proposal rewrites employment 
law without the benefit of hearings or 
committee consideration. That process 
is flawed and irresponsible. 

So, more specifically, what will this 
amendment do? It creates a new Fed-
eral law that mandates employers, in-
cluding small employers, to give up to 
30 days of leave to an employee to ad-
dress domestic or sexual violence. How-
ever, this proposal ignores important 
requirements that Congress applied to 
leave taken under the Family and Med-
ical Leave Act, FMLA. 

Let me highlight a few of the dif-
ferences between FMLA and the Mur-
ray amendment. 

The Family and Medical Leave Act 
applies to employers with 50 or more 
employees. The Murray amendment ap-
plies to employers with 15—that is 15, 
instead of 50—employees. Most small 
businesses do not have the processes or 
personnel necessary to begin com-
plying with this new leave require-
ment. 

In the past, Congress has recognized 
the burden of workplace regulations on 
small businesses. However, this amend-
ment would impose workplace regula-
tions on small businesses never before 
covered by Federal employment laws. 
This amendment would undermine the 
small business exemption Congress in-
cluded in the Family and Medical 
Leave Act. 

The Family and Medical Leave Act 
imposes a length-of-service require-
ment for employees to be eligible for 
leave. The Murray amendment has no 
service requirement for an employee to 
be eligible. Under this amendment, a 
worker is presumably eligible for leave 
on the first day of work. 

Under the Family and Medical Leave 
Act, employers can require a health 

provider to certify the need for leave. 
This amendment invites misuse and 
abuse because there is no third-party 
verification—no third-party verifica-
tion—for the leave to be required. So if 
a person says they were abused, that is 
good enough to take time off. 

The Murray amendment does not 
amend the Family and Medical Leave 
Act itself; instead, it gives more capa-
bility to someone, under this amend-
ment, than they would get under the 
regular law. It is a backdoor effort to 
expand Federal leave law at the ex-
pense of equity and clarity. 

This amendment prohibits employers 
from discriminating against an indi-
vidual who is ‘‘perceived’’ to be a vic-
tim—that is interesting wording, ‘‘per-
ceived’’ to be a victim—of domestic or 
sexual violence. Individuals with abso-
lutely no legitimate claims of domestic 
or sexual violence would have a cause 
of action under this vague and broad 
standard. 

How are employers and courts to de-
termine who a ‘‘perceived’’ victim is? 
Whatever the intent of this legislation, 
the result will be excessive confusion 
and, worse yet, excessive litigation. 
The amendment defines a ‘‘victim of 
domestic or sexual violence’’ to in-
clude—and I am sure the Senator from 
Alabama, who is on this committee 
that has not had a hearing on it yet, 
who is on the floor, will make some 
comments on this—an ‘‘individual 
whose family or household member has 
been a victim of domestic or sexual vi-
olence.’’ 

Under this definition, family-member 
abusers—such as parents who molested 
their own children—would be protected 
under this poorly drafted legislation. 
People could get time off for bad be-
havior. 

There is a good reason for this proc-
ess we have of hearings, committee 
markup, debate on the floor, with 
amendments, and then the discussion 
between the two bodies. 

The problems with the amendment 
extend beyond poor drafting. This 
amendment is inconsistent with the 
remedy and enforcement provisions of 
existing employment discrimination 
laws. Under title VII of the Civil 
Rights Act of 1964, the Americans with 
Disabilities Act, and the Age Discrimi-
nation in Employment Act, Congress 
gave the Equal Employment Oppor-
tunity Commission the role of inves-
tigating and enforcing complaints of 
employment discrimination. These ex-
isting laws require a claimant to first 
file a complaint with the Equal Em-
ployment Opportunity Commission be-
fore being able to file a private suit in 
court. 

The Equal Employment Opportunity 
Commission plays a vital role in em-
ployment nondiscrimination laws. The 
Commission’s mediation activities ex-
pedite resolution of cases and reduce 
the backlog of employment cases in 
our courts. This amendment would 
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allow victims of domestic violence dis-
crimination to bypass the administra-
tive process and file suit in court. Al-
lowing claimants to bypass the Equal 
Employment Opportunity Commission 
undermines the efficiency of the agen-
cy and the legislation. 

This amendment disregards the rem-
edy structure of other Federal employ-
ment discrimination laws. Existing 
laws limit available damages. For ex-
ample, consequential and punitive 
damages for claims under title VII of 
the Americans with Disabilities Act 
are progressive with the size of the em-
ployer and capped at $300,000. This 
amendment provides unlimited com-
pensatory damages and punitive dam-
ages up to three times the amount of 
the actual damages. 

Why should a victim of domestic vio-
lence discrimination be able to cir-
cumvent the complaint process that 
victims of race or disability discrimi-
nation must follow? Why should a vic-
tim of domestic violence discrimina-
tion be able to recover greater damages 
than victims of race or disability dis-
crimination? There is no justification 
for this unequal treatment. We must 
guard against enacting legislation 
that, in an effort to protect individuals 
from one type of discrimination, cre-
ates inequities for those who have been 
subjected to another type of discrimi-
nation. 

I find the leave and discrimination 
provisions of this amendment very 
troubling. I find the unemployment 
compensation provisions to be mis-
guided as well. The amendment re-
quires States to provide unemployment 
compensation benefits to individuals 
who are separated from employment as 
a result of domestic violence. That has 
always been and is a State decision. 
Under the amendment, that is taken 
away from the States. States can de-
cide and, in many instances, have de-
cided. Individuals would receive unem-
ployment compensation if they leave 
employment because of a reasonable 
fear of domestic violence, a desire to 
relocate to avoid domestic violence, or 
to obtain physical or psychological 
treatment. 

Eligibility for unemployment com-
pensation is and should continue to be 
a State—not a Federal—decision. The
terms of unemployment compensation 
are decided on a State-by-State basis. 
States have the authority to extend 
unemployment compensation to vic-
tims of domestic violence. A number of 
States have already done so. This 
amendment imposes a Federal mandate 
and higher costs on State unemploy-
ment compensation programs. The 
Federal mandate will impose huge pen-
alties on employers in States that fail 
to comply. It is estimated that the 
Federal unemployment tax on all em-
ployers in the State will be increased 
from $56 per worker to $434 per worker. 
How many jobs will that cost? 

A Federal mandate to cover domestic 
violence under State unemployment 
compensation programs requires States 

to pay the tab. However, we give the 
States no voice in whether or how to 
do so. It is unfair and irresponsible for 
Washington to impose this burden—
and, in fact, against the law—on al-
ready burdened State unemployment 
programs and employers. 

Domestic violence is a serious prob-
lem that devastates lives and shatters 
families. However, we cannot allow a 
misguided attempt—with no hearings—
to address this problem and create new 
problems that will impose unfair bur-
dens on States and employers, particu-
larly small businesses. 

When I am back in Wyoming, I like 
to hold town meetings so I can find out 
what is on the minds of my constitu-
ents. At each town meeting, there is 
usually someone in attendance who is 
quite concerned about Government reg-
ulations. I am often told to rein big 
government in, keep the rules and reg-
ulations simple and responsive, and 
make sure they make sense. 

This amendment takes the opposite 
approach. It is a classic example of one 
size fits all that doesn’t fit outside the 
beltway. 

The amendment ignores the careful 
consideration Congress has given to ex-
isting employment laws with vague 
and broad language that conflicts with 
current Federal employment law. Law-
yers, not domestic violence victims, 
will be the big winners in this one. 

I will close by sharing a letter from a 
survivor of domestic violence who di-
vorced her first husband in 1978 because 
of abuse and, in addition, is an employ-
ment attorney with 23 years of experi-
ence specializing in employment law. 

I ask unanimous consent to print the 
letter in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

OVERLAND PARK, KS, 
March 22, 2204. 

Re Murray amendment S.A. 2859 (Domestic 
Violence Prevention Act) to H.R. 1997 
(Unborn Victims of Violence Act of 2004).

Senator SAM BROWNBACK,
Hart Senate Office Building, 
Washington, DC. 

DEAR SENATOR BROWNBACK: I am writing to 
ask that you oppose S.A. 2859 (Domestic Vio-
lence Prevention Act), proposed by Senator 
Murray as an amendment to H.R. 1997. 

I have reviewed the Murray Amendment 
from what I believe is a rather unique per-
spective. I am a survivor of domestic vio-
lence and divorced my first husband in 1978 
because of the abuse. I have also served on 
the Board of Directors for two organizations 
devoted to the prevention of domestic vio-
lence (see attached Exhibit ‘‘A’’ for more in-
formation). In addition, I am an employment 
attorney with almost 23 years of experience 
specializing in employment law. 

As a result of my background and experi-
ences, I am sensitive to the victims’ perspec-
tive, but also sensitive to the employers’ per-
spective. To say the least, the path from vic-
tim status to survivor status is not easy, and 
it is beneficial for victims to have resources 
available to help them. At the same time, I 
am aware of the challenges faced by employ-
ers in complying with new employment laws, 
especially laws with good intent but which 
are poorly written and which have not been 
given proper thought. 

Although I very much appreciate the in-
tent of the Murray Amendment, I cannot 
support it, particularly Subtitle A (Entitle-
ment to Emergency Leave for Addressing 
Domestic and Sexual Violence). Its intent 
may be laudable, but it will have unintended 
consequences that could easily be avoided if 
a more thoughtful approach to such a law 
were to be taken. 

I have a number of concerns about Subtitle 
A of the Murray Amendment. I have summa-
rized my primary concerns below (with a 
more detailed explanation attached as Ex-
hibit ‘‘B’’): 

1. Potential for Misuse and Manipulation. 
Subtitle A has many loopholes that will 
allow it to be misused and manipulated by 
employees and their abusers. I have identi-
fied five different ways that Subtitle A can 
be easily misused or manipulated (see Ex-
hibit ‘‘B’’). The potential for misuse and ma-
nipulation is directly related to the fact that 
an employee merely has to sign a self-serv-
ing certification stating that he/she is a vic-
tim of domestic violence. No verification is 
required, nor are any mechanisms included 
in Subtitle A to enable an employer to ques-
tion the veracity of the certification or to 
prevent fraud. 

2. Perpetuation of Domestic Violence. One 
of the outcomes of Subtitle A will be the per-
petuation of domestic violence in some situ-
ations. This can occur in two ways. First, an 
abuser will be able to force a victim, under 
threat of violence, to take domestic violence 
leave from work whenever the abuser wants 
the victim to take time off from work for 
reasons unrelated to the proposed law’s stat-
ed purposes. Second, a victim who is not 
making any effort to remove himself/herself 
from a domestic violence situation can sim-
ply take time off work after suffering abuse 
to ‘‘recover’’ from injuries, even if he/she 
seeks no medical or other help. In either sit-
uation, domestic violence leave will become 
a method of merely ‘‘managing’’ or ‘‘toler-
ating’’ abuse and threats of abuse. It will en-
able abuse instead of helping a victim be-
come a survivor. 

3. Adequate Time Off From Work Already 
Available. I seriously question the necessity 
of this law. I believe that most employees al-
ready have adequate time off work programs 
available to them in the event they need do-
mestic violence leave. Those time off pro-
grams include family and medical leave 
under the Family and Medical Leave Act 
(FMLA) and its state counterparts, leave of 
absence or other accommodations under the 
Americans with Disabilities Act (ADA) and 
its state counterparts, employers’ existing 
vacation and sick day policies, and employ-
ers’ existing attendance policies. The pro-
ponents of Subtitle A have not provided any 
data to verify that employers’ existing time 
off programs are inadequate. 

4. Lack of Due Process for Employers. Con-
sidering that Subtitle A requires employers 
to provide a new benefit to employees, I find 
it appalling that employers have had no op-
portunity to provide input or be heard on 
this proposed law. Basic principles of fair-
ness would seem to suggest that employers 
be given due process (rather than be dictated 
to) on an issue of this importance. I have no 
doubt that employers could provide very use-
ful comments and suggestions. 

Subtitle A of the Murray Amendment 
raises many questions that obviously have 
not been given much, if any, thought. This 
letter is by no means to be read as including 
all of my concerns about Subtitle A. I have 
others, but have tried to focus on the major 
ones in this letter. 

For the sake of sound policy for victims of 
domestic violence like myself, for other em-
ployees who will have to absorb their work-
load when they are absent due to domestic 
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violence issues, and for employers who will 
have to comply with this proposed law, I 
urge you to oppose Senator Murray’s Amend-
ment S.A. 2859. Thank you for your thought-
ful consideration of my comments. 

Sincerely, 
SUE KENNEDY WILLMAN.

Mr. ENZI. She writes:
Although I very much appreciate the in-

tent of the Murray amendment, I cannot 
support it.

She gives an explanation and lists 
four very specific reasons: One, the po-
tential for misuse and manipulation; 
two, the perpetuation of domestic vio-
lence; three, adequate time off from 
work already available; and four, the 
lack of due process for employers. 

This is a person who has been there. 
This is a person who has been abused. 
She did find a way out. And inciden-
tally, in her credentials, she has de-
voted most of her life to helping bat-
tered women in the Kansas City metro 
area and has an astounding record of 
doing that and is very concerned about 
us going this way. 

Again, without a hearing, I am con-
cerned, too. I urge my colleagues to op-
pose this amendment, and I yield the 
floor. 

The PRESIDING OFFICER. The Sen-
ator from Washington. 

Mrs. MURRAY. Mr. President, I lis-
tened carefully to the Senators from 
Ohio and Utah and Wyoming express 
their concerns about the amendment as 
we have written it. I know the under-
lying bill was not marked up in com-
mittee either, so I find that argument 
hard to believe. 

I hear their argument. I understand 
they are going to defeat this amend-
ment. I want to move forward on the 
issue of domestic violence. It is ex-
tremely important that when we are 
talking about the abuse of women, that 
we do something to prevent it. I want 
to make sure we do take a step for-
ward. 

Therefore, I ask unanimous consent 
to send a modified amendment to the 
desk. 

Mr. DEWINE. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mrs. MURRAY. Mr. President, that is 

frustrating. I listened to the Senators 
from the other side say they want to do 
something about prevention. I hear 
them saying they have objection to 
specific concerns. I am willing to make 
a modification to my amendment to 
move it forward. It is fairly clear the 
Republican leadership simply doesn’t 
want to engage in a serious debate to 
address the cycle of violence. That is 
unfortunate. We could take steps for-
ward to change lives for women who 
have been victims of abuse. 

I yield 15 minutes to the Senator 
from Louisiana, and I ask unanimous 
consent that she be listed as a cospon-
sor of the amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Louisiana is recog-
nized for 15 minutes.

Ms. LANDRIEU. Mr. President, I 
come to the floor to support my col-
league from the State of Washington 
and her comprehensive amendment on 
this important bill and discussion this 
afternoon. I thank her for the extraor-
dinary work she has done in the area of 
domestic violence, not just this year 
but in every year she has been a Mem-
ber of this body, over a long period of 
time, her intense interest and advocacy 
for women and for children and for 
families and for communities which 
her effort shows today. 

I have a great deal of respect for the 
Senator from Ohio. He and I usually 
don’t find ourselves on opposite sides, 
so it is unusual that I would be here 
supporting an amendment and the Sen-
ator from Ohio, Mr. DEWINE, would be 
opposing it. I understand there are a 
few—not many—good reasons that peo-
ple could raise today against this 
amendment. But I will tell you what 
one of the reasons is not that I have 
heard in this Chamber and I have seen 
sent out by such groups as the U.S. 
Chamber of Commerce and the U.S. 
Right to Life organization, two organi-
zations that oppose Senator MURRAY’s 
amendment. They have some legiti-
mate arguments in this document 
about some of the details of the amend-
ment, but they also go so far as to say 
that one of the reasons we should not 
support this amendment is because it 
is irrelevant to the underlying subject. 

Irrelevant? Domestic violence is ir-
relevant to the deaths of pregnant 
women, when experts across the board, 
Republican and Democratic, people 
who have been prosecutors before—go 
look at any study—will tell you the 
majority of women who are killed in 
the latter terms of their pregnancies 
are killed not by strangers, not by peo-
ple who just happen on to their house, 
but they are killed by the hands of 
their husbands or the fathers of their 
children? 

I have to sit here and read a vote 
alert from the Chamber of Commerce, 
supposedly representing women who 
own businesses, supposedly rep-
resenting women, many of whom are 
business owners, who perhaps have 
been victims of domestic violence, and 
not a word in this memo about ‘‘so 
sorry that you were beaten so badly 
that you and your unborn died,’’ noth-
ing. They go on to say this is an inap-
propriate vehicle for this amendment 
because the issues involved are ‘‘com-
pletely unrelated.’’ 

I hope my Chamber of Commerce in 
Louisiana did not approve this docu-
ment because I don’t believe businesses 
in Louisiana think these subjects are 
unrelated, since one of the recent 
things that just happened in my State 
was a woman shows up to go to work 
about 2 years ago in Jefferson Parish, 
gets out of her car, and in front of 
about 50 people, going through the re-
volving doors to get into her place of 
business, her husband comes up to her, 
takes out a revolver, sticks it in her 
face and blows her head off. Whether 

she was pregnant or not, I can’t recall. 
But to say that it is irrelevant to the 
subject that we are debating is an in-
sult to many people. 

Let me clarify one other point. Peo-
ple come to this floor and act like the 
Senator from Washington and the co-
sponsor, who was Senator Wellstone, 
before his death—he did a magnificent 
job on this subject the years he rep-
resented his State in the Senate. In his 
memory, I will say this: He worked like 
a Trojan on this subject. This bill was 
introduced in the 106th Congress, the 
107th Congress, and the 108th Congress. 
But this bill, although there has been 
one hearing, pushed mostly by Demo-
crats, has never received a markup, not 
in the 106th, 107th, and not in the 108th. 
Evidently, there is not enough Repub-
lican leadership thought that this is an 
important subject to discuss. 

Those of us who came to the floor 
today to debate this issue to try to pro-
tect people from murder—women and, 
yes, their unborn children—wonder 
what we have actually accomplished 
today because with the underlying bill, 
the only way you can prosecute people 
is if the murder actually occurs on 
Federal property. 

The bill we are going to pass today is 
not nearly as good as the 21 or 31 stat-
utes that are already on the books that 
are legitimate and genuine efforts. 
When we asked to have some help for 
the victims of domestic violence, who 
are women and their children, we get 
all kinds of ‘‘can’t do it,’’ ‘‘too com-
plicated,’’ ‘‘too expensive.’’ Then I have 
to read the Chamber of Commerce busi-
ness alert that says the whole subject 
is not relevant. 

I want to read from ABCNEWS.com 
for the RECORD, ‘‘Expectant Victim,’’ 
April 25.

On Monday, police found the remains of 20-
year-old April Renee Greer, whose dis-
membered body was found in a trash can 
that had washed into a farmer’s field. She 
was 81⁄2 months pregnant when she was re-
ported missing on March 8. 

Experts and women’s advocates are not 
surprised to find that pregnant women are 
especially prone to violent deaths. In many 
cases, pregnant women are killed by their 
husbands or significant others. 

‘‘Most pregnant women are killed by peo-
ple they know, like husbands or boy 
friends’’. . . .

Think of that. It is one thing to get 
attacked in a dark alley by somebody 
you don’t know; you are coming home 
later than you should be. It is another 
thing to be beaten to death by someone 
who is supposed to love you. It is very 
terrible for a child to sit there and 
watch their father, in many cases, beat 
up their mother in front of them. It 
breaks more than their spirit. It crush-
es their heart and destroys their life.

You would think that somebody on 
the other side of the aisle would think 
this was significant and relevant and 
would want to do something about it 
and put some money in this bill to do 
something about it. But, no, we don’t 
have time for it, we can’t have a hear-
ing on it, and it is too complicated for 
anybody to understand. 
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I don’t think this is complicated. Let 

me go on to read this:
‘‘Sometimes it depends on how far along 

the woman is in the pregnancy,’’ she said.

This is Pat Brown, a criminal profiler 
and CEO of the Sexual Homicide Ex-
change. I am sorry, I don’t know what 
State.

‘‘Sometimes it depends on how far along 
the woman is in the pregnancy,’’ she said. ‘‘If 
it’s a serial killer, they normally go after 
women who may be three months pregnant 
and are not showing very much. With serial 
killers, the women are tiny, easy to handle, 
not too big—someone they can easily over-
come. They go after a ‘neat package,’ some-
thing that is desirable where they could get 
something big. 

‘‘With husbands or boyfriends, women tend 
to be eight months pregnant—they’re there 
and the baby is coming,’’ Brown continued. 
‘‘They can see the woman and unborn child 
as something that is in the way, keeps them 
from living the lifestyle they want.’’

And we come to the floor and ask for 
a little help for domestic or sexual vio-
lence, maybe a little time off of work 
to get her situation in order because 
her husband is working and he also 
happens to be the one beating her. She 
needs 30 days to get a job. They say: 
No, we cannot give you 30 days. We ask 
for 30 days of unpaid leave, and the 
Chamber of Commerce goes wild saying 
they can’t afford it—and they don’t 
have to pay for it. 

We talk about increasing grants to 
local communities to help them pro-
vide shelters, since we have not seen a 
significant increase in shelters, but 
that is too complicated. 

So I ask, What have we done today? 
Are we going to save any lives, whether 
it is the life of the unborn, or whether 
it is the life of a woman? No, because 
there is no money in this for preven-
tion. We, obviously, want to just pros-
ecute people in a very small place, on 
Federal land, maybe just to make a 
point. I came to the Senate to do more 
than just make a point, and I think the 
Senator from Washington came here to 
make more than a point. We came here 
to make a difference. This afternoon, 
there is no difference being made and it 
is a shame. 

In conclusion, I want to say some-
thing about the Right to Life Associa-
tion. I have worked with them on 
cloning. I don’t support human cloning. 
Some people do; I don’t. I have worked 
with them. When they came to my of-
fice yesterday to tell me they were 
sorry that they could not support the 
Murray amendment because it would 
‘‘mess up the bill’’—and they need a 
clean bill—I would like to think they 
need an effective bill. But they just 
need a clean bill. For what, I am not 
sure. Maybe for television commer-
cials. 

I think we need an effective bill. I 
would like to prevent these deaths of 
unborn children, of women, give pre-
vention on the front end, and then go 
ahead and prosecute people. In my 
State, that is what we do because we 
already have a law on the books. So I 
am happy that Louisiana is already 

there. The Right to Life Association 
said they could not support help for do-
mestic violence victims because they, 
again, agreed with the Chamber of 
Commerce that it is not relevant. 

I hope people who support the Right 
to Life Association might write them 
an e-mail or something today and ex-
plain to them that regardless of how 
you feel, whether you are pro-choice or 
pro-life, clearly, this is relevant to the 
underlying bill. 

With that, I yield the floor. I support 
the Murray amendment. 

The PRESIDING OFFICER. The Sen-
ator from Ohio is recognized. 

Mr. DEWINE. Mr. President, before I 
yield to my friend and colleague from 
Alabama, let me say that I understand 
what my colleague from Louisiana has 
said and what my colleague from Wash-
ington State has said. I will reiterate 
what I said a few minutes ago. 

The reality of the way this place 
works, the way the House works, is 
that whatever the merits of this 
amendment, the passage of this amend-
ment will effectively mean, that the 
underlying bill will simply die. The 
only thing to prevent the underlying 
bill from going to the White House and 
being signed by the President of the 
United States is the Murray amend-
ment. That is what the facts are. 

If the Murray amendment is attached 
to this bill, we can kiss this bill good-
bye. That is a fact. I yield to my col-
league from Alabama.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized. 

Mr. SESSIONS. Mr. President, I 
thank the Senator from Ohio for his 
leadership on this issue. He has taken 
the issue and considered it thought-
fully and prepared a seven-page piece 
of legislation that I believe, as a 
former prosecutor, stands the test of 
careful draftsmanship and is worthy of 
passage. I believe we have a majority 
in the Senate prepared to pass this leg-
islation. But it is threatened by this 
amendment. The Senator is correct 
that if this amendment passes, this bill 
will not become law. So a vote for this 
amendment is a vote against the un-
derlying legislation. 

I further say the amendment—the 
158-page amendment—is not so care-
fully drafted, has quite a number of 
problems, and does not deal effectively 
with the issue that the Senator seeks 
to promote. 

The day before yesterday, in my of-
fice, I met with a group of people from 
one of America’s great corporations, an 
international corporation. I asked the 
human resources officer—and I asked 
them all—how things were going out 
there and what can we do to help, what 
problems do they have. The human re-
sources officer said: The one thing 
causing us the most grief is the Family 
Leave Act. For a lot of different rea-
sons, complex reasons, this act is sub-
ject to abuse. We certainly believe and 
support a mother being home with a 
young child. We support the purposes 
of the act, but there are problems with 

it. We would like for you to look at it 
and see. 

That was shared with me the other 
day. It was totally unrelated to this 
158-page amendment that has not un-
dergone careful scrutiny, and I believe 
goes much further and provides bene-
fits that far exceed what is under the 
current Family Leave Act, which has 
problems with it. 

We need to, as Members, be careful 
what we pass, what we mandate on pri-
vate entities, and what we tell them 
they must do. We should do so in a way 
that furthers the public policy we want 
to further, which is to help families 
who need leave for family emergencies. 
We want to do that, and the act does it 
in many different ways. But it is not 
perfect. This amendment is even less 
perfect. 

Let me show you a couple things we 
discovered in a brief reading of the 
Murray amendment. It says:

The term ‘‘victim of domestic or sexual vi-
olence’’ includes an individual whose family 
or household member has been a victim of 
domestic or sexual violence.

Clearly, I think I can say, as a former 
prosecutor, that would include the per-
petrator. That would include the 
wrongdoer. So now is the wrongdoer 
going to be able to ask for time off? 
The law would mandate it, I suspect. 
Some say that would not happen. But I 
am telling you, people use the law as it 
is written to further their agendas 
when they want to. Maybe he had to go 
to court to defend himself, and he is 
going to claim time off for that. I bet 
you his lawyer would say he is entitled 
to time off. 

Here is another one:
The term ‘‘employee’’ means any person 

employed by an employer on a full or part-
time basis, for a fixed time period, on a tem-
porary basis, pursuant to a detail, or as an 
independent contractor.

That is not even in the current Fed-
eral Leave Act. So we have added this 
statement. So the businessperson has 
to take care and provide leave or suf-
fer. I think that is a step to which we 
ought to give a lot of thought before 
we put it into law. 

Another thing that hit me in talking 
with this lady the day before yester-
day, and talking about problems with 
the act, is the difficulty of a business 
in having any proof to ascertain that 
the person really does need leave. 
Under the act, after you get one ap-
proval, say, for a child’s asthma, you 
never have to present proof again, or 
even just make a statement that it is 
so and the businesses are bound by it. 

A lot of businesses on a manufac-
turing basis try to do things well. They 
have a team that produces a product. 
When one member of that team unex-
pectedly or routinely misses, it makes 
it difficult for them. If they have a le-
gitimate excuse, OK. This says:

An employee may satisfy the certification 
requirement of paragraph (1) by providing to 
the employer . . . a sworn statement of the 
employee.
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That automatically takes care of it—

no proof of a doctor’s certificate, a law-
yer’s statement, or anything else. I 
just point that out. 

The hour is late. As a member of the 
Health, Education, Labor, and Pen-
sions Committee, as Senator ENZI said 
so eloquently and in detail, these 
issues need to be given careful thought. 
Let’s don’t kill this underlying bill 
Senator DEWINE worked so hard on and 
has dealt with so many Members of 
this body to refine language so every-
body can agree to it and it will have a 
majority vote. 

Let’s don’t kill this legislation that 
is important to protecting those un-
born victims of violence in America by 
tacking on an amendment that is not 
ready, that has problems with it, on 
which we have not had hearings and 
should not be added to this bill, any-
way. If it is added to the bill, the bill 
will be in trouble. 

I thank the Chair. I thank Senator 
DEWINE for his leadership. I yield the 
floor. 

Mr. DEWINE. Mr. President, I yield 
time to the Senator from Minnesota. 

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized. 

Mr. COLEMAN. Mr. President, I had 
a chance to hear my colleague from 
Ohio speak in humble terms about the 
work he did, the commitment he made 
when he was working in Ohio at the 
State level and now in the Senate re-
garding issues of domestic abuse and 
sexual violence. 

I don’t know if there is a stronger 
champion in the Senate than my col-
league from Ohio, Senator DEWINE, on 
these issues. I know where his heart is. 
I know where his passion is. 

When I look at the Murray amend-
ment, there are provisions in this 
amendment I would like to support. 
There are principles in this amendment 
on which I would like to work with her 
and I would like to see happen. I be-
lieve—I know my colleague from Ohio 
feels the same way, and we have to be 
very candid, we have to be very blunt—
that the reality is that the effect of the 
Murray amendment, if it were to pass, 
would simply kill the underlying bill. 

We have an opportunity to do some-
thing today for unborn victims of vio-
lence. We have an opportunity to do 
something. Or we can do what I see 
going on far too often in this Chamber, 
and that is to—I don’t know whether it 
is political gamesmanship, I don’t 
know if it is ‘‘gotcha’’ policy, I don’t 
know what it is, but it is not about get-
ting something done. We can get some-
thing done today. We can pass a clean 
Unborn Victims of Violence Act. For 
those of us who would like to work 
with my colleague from Washington on 
some of these important principles, 
who really want to get something done, 
let’s be honest and let’s do it in a form 
and manner in which we know some-
thing will happen.

If this amendment is attached to this 
bill, this bill dies. Some of the prin-
ciples I may believe in and want to 

work on that are in the Murray amend-
ment will go nowhere, and we all know 
that. 

I did not come here to play a game, 
to participate in endless debates for 
the sake of debating, to cast votes to 
be measured on ‘‘you are for sexual vio-
lence or you are against.’’ That is not 
what this is about. I got elected on a 
belief that we could get some things 
done, and that is hard in this body be-
cause it is so easy to kill a bill. It is so 
easy to tack on an amendment that is 
so hard to vote against because we are 
afraid of being accused of being against 
domestic violence. 

I am passionate about dealing with 
domestic violence. I was a prosecutor 
in the State of Minnesota and pros-
ecuted some of the early child abuse 
cases. I was mayor of the city of St. 
Paul. I thought we did cutting edge 
things to deal with domestic and sex-
ual violence. I want to do more about 
domestic and sexual violence while I 
am here in the Senate, but we are not 
going to do more about it by voting for 
the Murray amendment today. 

I am going to cast my vote against 
the Murray amendment, even though I 
share a belief in some of the principles 
the good Senator from Washington is 
trying to raise. I am going to vote 
against it because I want to get some-
thing done, and the one opportunity we 
have today, I say to my colleagues, to 
get something done is to pass out of 
this body a clean Unborn Victims of 
Violence Act. If we pass this bill and it 
is signed into law, we have provided 
protection on the Federal level—by the 
way, it is similar to what many States 
do and what we do in the State of Min-
nesota—for a mom and an unborn baby, 
such as the Laci and Conner Peterson 
case. We all know many cases like 
that. 

Again, I appreciate the principles my 
colleague from Washington is attempt-
ing to raise, but I think it is time to be 
very blunt and very honest. If you want 
to do something about that issue, this 
bill is not the place to do it. It will not 
go forward. It will not further the ends 
about which we are talking. 

We have an opportunity to do some-
thing today, and that is to pass the Un-
born Victims of Violence Act. I support 
this bill in a clean manner. Tomorrow 
I will work with my colleague from 
Washington and my colleague from 
Ohio and do what needs to be done to 
further some of the very laudable goals 
she desires. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Ohio. 
Mr. DEWINE. Mr. President, I yield 

to my colleague from Oklahoma. How 
much time do I have? 

The PRESIDING OFFICER. Eleven 
minutes 50 seconds. 

Mr. DEWINE. I yield to my colleague 
from South Carolina first.

The PRESIDING OFFICER. The Sen-
ator from South Carolina. 

Mr. GRAHAM of South Carolina. Mr. 
President, I thank Senator DEWINE for 
yielding. I will be brief. 

We just rejected the idea Roe v. Wade 
rights should be used by criminals to 
avoid prosecution for their criminal ac-
tivity that results in the mother being 
denied to have a child. Roe v. Wade is 
an honest, genuine debate that exists 
in this land. Eighty percent of Ameri-
cans, when polled, believe if a criminal 
takes the right to have a child away 
from a mother, they ought to be pros-
ecuted to the fullest extent of the law 
for what has happened to that family—
damage to the mother and damage to 
the unborn baby. 

Professor Walter Dellinger, a former 
adviser to President Clinton, said:
. . . although he is a strong advocate for a 
woman’s right to choose abortion, he sees no 
major problem with fetal-homicide laws. ‘‘I 
don’t think they undermine Roe v. Wade,’’ 
he said. ‘‘The legislatures can decide that 
fetuses are deserving of protection without 
having to make any judgment that the enti-
ty being protected has freestanding constitu-
tional rights. I just think that proposals like 
this ought to be considered on their own 
merit.’’

That is all we are asking. Senator 
MURRAY has a very long and com-
plicated amendment that deals with 
domestic violence, family leave, and 
other issues. South Carolina, to its 
shame, for lack of a better word, has 
one of the leading number of domestic 
violence cases against women. Our leg-
islature is dealing with that. We can do 
more here. But this should stand on its 
own. 

Just as we said no to Roe v. Wade 
being an impediment to prosecuting a 
criminal who attacks a mother who 
chooses to have a child, we will not let 
the criminal benefit from Roe v. Wade, 
nor should we allow an amendment to 
destroy a bill whose purpose is to put 
people in jail who attack pregnant 
women and do damage to the mother 
and the child. 

No good purpose is served by destroy-
ing this bill, even though the under-
lying problem is very real. This bill 
should stand on its merits. There are 
more cases such as this than we would 
all like to admit. We have a chance to 
do something about it today. Please 
vote against Senator MURRAY’s amend-
ment. 

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. Mr. President, I yield 
to my colleague from Oklahoma. 

The PRESIDING OFFICER. The Sen-
ator from Oklahoma. 

Mr. NICKLES. Mr. President, to in-
form my colleague from Washington, 
at the appropriate time, when she con-
cludes her statement, I plan on making 
a budget point of order. 

First, I compliment my colleague, 
Senator GRAHAM from South Carolina, 
for his leadership on this issue for 
years. I believe today we are going to 
pass a bill that is long overdue. 

I also compliment my colleague, Sen-
ator DEWINE from Ohio, for his leader-
ship.

I complimented him in private. I 
have observed his very high quality of 
debate. We have had some excellent de-
bate today, and I compliment Members 
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on all sides. I think it has been very 
important and we are going to pass a 
good bill today, largely due to the lead-
ership of the Senator from Ohio, Mr. 
DEWINE, and also Senator GRAHAM of 
South Carolina. I compliment both of 
our colleagues for their effort. This is 
an important bill, one that deserves to 
be passed and sent to the President. 

I rise today to speak against the 
amendment of our colleague from 
Washington. I have great respect for 
our colleague from Washington, espe-
cially for the title of the amendment. 
The Wellstone Domestic Violence Act 
is very well named, but when looking 
at the substance of the bill I find it 
leaves a lot to be desired. 

I happen to believe in the legislative 
process. This bill has not had a hear-
ing. I happen to be on the Finance 
Committee. There are two or three 
things that deal with Finance Com-
mittee issues that we have not 
touched. It did not go through the 
Labor Committee. It addresses family 
leave, not the Family Medical Leave 
Act. It is basically a whole new act. It 
is not consistent with the Family Med-
ical Leave Act. To qualify for the Fam-
ily Medical Leave Act, we exempt em-
ployers with 50 employees or less. This 
says employers of 15 or less. That does 
not make sense to me. 

I look at the unemployment section 
of it, and a lot of people are not even 
aware of this—I have not heard very 
much debate about this—but if a State 
does not comply with the unemploy-
ment dictates given by this bill we tell 
the States they must have unemploy-
ment compensation for people who are 
victims of abuse as defined by this. The 
tax to the State goes from $56 a year to 
$434 a year. That is a 675-percent in-
crease. That is a heavy penalty on the 
States. 

One could say, well, they give States 
time to amend their law. They are 
given 25 days if they are in session and 
180 days if they are not in session. 
Oklahoma is shortly going to be out of 
session and we do not go back into ses-
sion for the rest of the year, so 180 days 
would not be adequate. I guess there 
would have to be a special session. I 
used to serve in the Oklahoma Legisla-
ture. Most legislatures are kind of like 
Congress, they do not move that fast. 
If they do not move that fast, they 
have a very heavy penalty increase in 
their unemployment compensation 
taxes. 

The main thing I guess I am object-
ing to, as I look at it, there is a new 
tax credit in this bill. It is a 40-percent 
tax credit for a provision that is very 
expensive. It applies to a lot of things. 
It applies to a long definition that 
would qualify expenses that an em-
ployer might incur to implement work-
place safety. 

I used to be an employer in the pri-
vate sector, and I know all employers 
are interested in safety. Almost all of 
those expenses related to safety are ex-
pensed. None of them, to my knowl-
edge, get a tax credit. This amendment 

would say, for some safety provisions 
employers are going to get a 40-percent 
tax credit. 

Then I started looking at the defini-
tion. It applies to basically any new se-
curity personnel, purchase, or installa-
tion of new security equipment and so 
on. That is wide open. In this day and 
age of terrorist threats, there are a lot 
of people who are going to be hiring 
more security personnel and they are 
going to say: Thank you very much, 
Government, because you just gave us 
a 40-percent tax credit. 

If a company is profitable, that is 
worth a lot. If they are not profitable, 
it is not worth much. 

I asked the Joint Tax Committee to 
give an estimate on how much this 
would cost. I just received it. I ask 
unanimous consent that a letter I re-
ceived from Dr. George Yin, that gives 
the revenue estimate, be printed in the 
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

JOINT COMMITTEE ON TAXATION, 
Washington, DC, March 23, 2004. 

Hon. DON NICKLES, 
U.S. Senate, Committee on the Budget, 
Washington, DC. 

DEAR SENATOR NICKLES: This letter is in 
response to your request dated March 17, 
2004, for a revenue estimate for Senate 
amendment 2859, which according to your re-
quest may come up for a vote on March 24, 
2004, under a unanimous consent agreement 
for H.R. 1997. 

In general, the amendment would establish 
a new general business tax credit equal to 40 
percent of the domestic and sexual violence 
safety and education cost paid or incurred by 
an employer during the taxable year. Any 
amount taken into account for purposes of 
determining the credit would not be eligible 
for any other credit or deduction. Under the 
amendment, the types of cost that may be 
included for purposes of determining the 
amount of the credit include, among other 
things, the hiring of new security personnel 
and the purchase or installation of new secu-
rity equipment, the purpose of which is to 
address domestic or sexual violence. Because 
the hiring of all new security personnel and 
the purchase or installation of all new secu-
rity equipment is, in part, for the safety of 
employees, we have assumed that all such 
expenditures would be eligible for the tax 
credit. 

The amendment would apply to taxable 
years beginning after December 31, 2003. Es-
timated changes in Federal fiscal year budg-
et receipts are as follows:

[By fiscal years in billions of dollars] 

2004 ..................................................... ¥0.6 
2005 ..................................................... ¥1.3
2006 ..................................................... ¥1.5
2007 ..................................................... ¥1.7
2008 ..................................................... ¥1.8
2009 ..................................................... ¥1.8
2010 ..................................................... ¥1.9
2011 ..................................................... ¥1.9
2012 ..................................................... ¥1.9
2013 ..................................................... ¥2.0
2014 ..................................................... ¥2.0
2004–09 ................................................ ¥8.7
2004–14 ................................................ ¥18.4

I hope this information is helpful to you. If 
we can be of further assistance in this mat-
ter, please let me know. 

Sincerely, 
GEORGE K. YIN.

Mr. NICKLES. He says the cost of 
this provision in 5 years is estimated at 
$8.7 billion, and over 10 years, $18.4 bil-
lion. 

That is a lot of money. We are going 
to say companies get a 40-percent tax 
credit if they do something in the 
realm of safety, which one could al-
most drive a truck through anything 
and call it safety. 

I am not a big fan of tax credits any-
way, but that is beside the point. This 
is a very expensive provision, one, in 
my opinion, that has not been well 
thought out, one that is enormously 
expensive, one that is not paid for. 

A week before last, we had votes say-
ing we should be paying for these new 
spending proposals and tax cuts. Well, 
this is a big tax cut that is not paid for. 
Frankly, it is a big loophole that is not 
paid for. It also causes other little con-
stitutional problems. 

We have a Constitution that says all 
revenue measures have to originate in 
the House. We do not have a tax bill be-
fore us. This did not originate in the 
House of Representatives. I know my 
colleagues very well in the House. I re-
spect them and I know they will blue-
slip this if this amendment is passed 
because this would turn this into a tax 
bill. So this amendment would kill this 
bill. 

Our colleagues in the House want to 
pass the bill as it is. I hope that a ma-
jority in the Senate want to pass the 
bill as it is. 

As it is, this amendment does a cou-
ple of things. It increases spending and 
it increases taxes, both of which vio-
late the budget, both of which I can 
make a budget point of order against, 
and at the appropriate time I will 
make a budget point of order against 
this amendment, certainly for the tax 
provision, and I will leave it at that. 

I yield the floor.
MURRAY AMENDMENT TO THE UNBORN VICTIMS 

OF VIOLENCE ACT 

Mr. KENNEDY. Mr. President, I sup-
port Senator MURRAY’s amendment, 
and I want my colleagues to support it 
too. Violence against women—espe-
cially those who are pregnant—is a 
tragic example of violence in our soci-
ety, and we need to do all we can to 
prevent it. Congress is right to address 
this issue and do more to protect 
women. But if the administration and 
Congress are serious about addressing 
the issue of domestic violence, let us do 
it effectively, and not turn it into yet 
another battleground in the debate 
over abortion. 

As domestic violence experts and ad-
vocates make clear, the Unborn Vic-
tims of Violence Act will do nothing to 
provide the protection that battered 
women need to be safe. Instead of pro-
tecting women, the bill focuses solely 
on the fetus and what happens after the 
crime. 

It does nothing to prevent domestic 
violence, and it punishes only one of 
the many possible consequences of such 
violence. 

VerDate jul 14 2003 03:08 Mar 26, 2004 Jkt 029060 PO 00000 Frm 00044 Fmt 4624 Sfmt 0634 E:\CR\FM\G25MR6.101 S25PT1



CONGRESSIONAL RECORD — SENATE S3163March 25, 2004
The harm to women at the hands of 

their abusers and attackers is not ad-
dressed anywhere in this bill. The sup-
port and services they need to avoid vi-
olence in their homes or escape from it 
are not addressed. It offers no financial 
safety net for women who move away 
from their homes to escape from abus-
ers. It does not address children af-
fected by the abuse. It offers no health 
care assistance for abused women. 

The real purpose of this bill is obvi-
ously not to protect and support 
women who are victims of abuse. Its 
real purpose is to give new legal rights 
to the fetus, in a blatant effort to un-
dermine women’s rights under the Con-
stitution and Roe v. Wade. In other 
words, this bill is a threat to women, 
not a protection for them. 

Proponents of this measure also call 
it the Laci Peterson Act, but this bill 
would have done nothing to prevent 
that tragedy. Federal criminal juris-
diction over violent crimes is very lim-
ited. The bill would apply only to fed-
eral and military crimes. It would have 
no bearing on the law of California or 
any other State. Today, 95 percent of 
all criminal prosecutions, like the 
prosecution of Laci Peterson’s mur-
derer, take place at the State or local 
level. 

A majority of States already have 
laws that enable prosecutors to file 
fetal homicide charges. In Massachu-
setts, the courts have treated the fetus 
as a separate victim of crime if the de-
veloping fetus has reached the stage of 
viability. That view is consistent with 
the careful balance between women’s 
rights and fetal rights established by 
the Supreme Court in Roe v. Wade and 
reaffirmed in Planned Parenthood v. 
Casey. This bill completely ignores the 
Supreme Court’s viability standard. 

In cases where federal law or mili-
tary law applies, prosecutors and 
judges already have ample discretion 
to impose longer sentences for flagrant 
crimes committed against vulnerable 
victims. Courts have regularly held 
that the Federal Sentencing Guidelines 
provide for a sentencing enhancement 
based on the victim’s pregnancy or in-
jury to a fetus. The military also 
makes clear that the pregnancy of the 
victim can lead to a harsher sentence. 

The administration says it wants to 
prevent violence against women and 
children. But that priority is not re-
flected in the budget. The President’s 
budget is cutting or starving key vio-
lence-prevention programs. 

If Congress genuinely intends to do 
more to prevent such tragedies, we 
should be discussing ways to strength-
en the Violence Against Women Act 
and its funding.

Since its enactment in 1994, violence 
against women has been reduced by 21 
percent, so we are clearly making 
progress. We are on the right track, 
and there’s no excuse for making a u-
turn. 

The most urgent priority is the need 
for additional funds. The services 
available today to victims of domestic 

violence come nowhere close to meet-
ing the obvious need. The New England 
Learning Center for Women in Transi-
tion in Greenfield, MA, has to turn 
away ten families from its shelter for 
each family it is able to serve. Life-
saving services such as hotlines and 
emergency shelters for battered women 
are funded $48 million below the level 
authorized by Congress. Women across 
the country are not obtaining the help 
they need when they face these dangers 
or suffer from them. We can do far 
more than we are doing to see that 
women do not suffer from domestic vio-
lence. 

Senator MURRAY’s amendment will 
do that. Unlike the underlying bill, her 
proposal will genuinely help to combat 
the serious problem of domestic vio-
lence in our country. 

Incredible as it seems, nearly one-
third of all American women report 
being physically or sexually abused by 
their husbands or boyfriends at some 
time in their lives. A shocking 25 per-
cent to 40 percent of all women who are 
battered are battered when they are 
pregnant. One study found that 37 per-
cent of all women who visited a hos-
pital emergency room for violence-re-
lated injuries were injured by a current 
or former husband or boyfriend. Ac-
cording to a study published in the 
Journal of the American Medical Asso-
ciation, murder is actually the leading 
cause of death among pregnant women. 

Over 3 million children are exposed 
to parental violence in the United 
States every year. According to a re-
port of the American Psychological As-
sociation, a young boy who sees his fa-
ther abusing his mother is the strong-
est risk factor for future violent behav-
ior by that child. 

Far from preventing such violence, 
the so-called Unborn Victims of Vio-
lence Act will actually prevent victims 
of abuse from seeking help. Juley 
Fulcher, Public Policy Director of the 
National Coalition Against Domestic 
Violence, testified before the House 
Subcommittee on the Constitution last 
July. She said that if a battered 
woman is financially or emotionally 
dependent on her batterer, she is less 
likely to seek medical assistance if she 
thinks it may result in the criminal 
prosecution of her batterer. 

The underlying bill contains none of 
these urgently needed protections for 
battered women. The Murray amend-
ment will give them the security and 
support they need to leave an abusive 
relationship before it’s too late. 

According to a GAO report in 1998, 
between a quarter and a half of domes-
tic violence victims report that they 
lost their job at least partly because of 
domestic violence. A victim who was 
forced to change her name and Social 
Security number in order to escape her 
abuser testified before the Massachu-
setts Commission on Domestic Vio-
lence. She said that when she met with 
the human resources officers at her 
workplace to explain why she needed 
help, she lost her job because they 

thought her abuser might attack her in 
the office and be a safety threat to her 
co-workers too. Victims of domestic vi-
olence need job stability. They need 
economic independence in order to 
leave their abuser. 

Without a viable source of income, 
victims to often have no way to escape 
from their abusive relationship. 

Senator MURRAY’s amendment helps 
these victims by guaranteeing them ac-
cess to emergency leave to obtain med-
ical attention, counseling or other 
services without fear of losing their 
job. It provides unemployment com-
pensation. It supports the specific 
training for medical providers to recog-
nize the signs of abuse, so that fright-
ened women who arrive in the emer-
gency room with tell-tale bruises will 
know that help is available and will be 
more likely to reveal and seek the fur-
ther support they recall is available. 

It will ensure that children who wit-
ness violence in the home will receive 
the help they need in order to break 
the tragic cycle of violence before it 
consumes the next generation in their 
families too. 

We need laws that genuinely protect 
women in all of these ways, as Senator 
MURRAY’s amendment will do. And it 
does so without undermining a wom-
an’s fundamental right to choose. 

The Murray amendment provides 
long and overdue support to victims, 
employers, public health professionals 
and families to combat violence 
against women, and I urge my col-
leagues to support it.

The PRESIDING OFFICER (Mr. 
CORNYN). The Senator from Ohio. 

Mr. DEWINE. I think we are about 
ready to close this out. 

The PRESIDING OFFICER. The Sen-
ator from Washington. 

Mrs. MURRAY. Mr. President, if my 
colleagues on the other side are going 
to yield back, I will take a couple of 
minutes to wrap up. I know my col-
leagues want to get to the vote and 
final passage, so I will take only a few 
minutes to end the debate on this 
amendment. 

I have listened carefully to the other 
side. They raised concerns about the 
tax credit side of it, and the budget 
point of order. I asked unanimous con-
sent to send an amendment to the desk 
to at least move the other parts of the 
bill forward without the objectionable 
part and they refused. That says to me 
that, despite the rhetoric we have 
heard from the other side, they are not 
very willing to do something truly 
about preventing domestic violence. 

I have heard my colleagues on the 
other side of the aisle say the reality of 
this place is that if this amendment 
gets added that it will kill the bill. I 
have been in the Senate almost 12 
years and I know the reality of this 
place is when Members believe in some-
thing and want to solve a problem we 
can move mountains to get it done. 

To the millions of women across this 
country who have been victims of do-
mestic violence, what they are going to 
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see on the Senate floor today is Sen-
ators being allowed the opportunity to 
say whether they are actually going to 
do something to prevent domestic vio-
lence or if Senators are only willing to 
deal with domestic violence after the 
woman has died. 

I believe we have the responsibility 
to do everything we can to prevent do-
mestic violence. I hope the bill Sen-
ators are putting forward today never 
has to be used because we have pre-
vented violence, but the fact is they 
are going to prevent us today from of-
fering an amendment that would pre-
clude the underlying bill from ever 
having to be used. I think that is a 
tragedy. I think it is a tragedy for the 
Senate. I think it is a tragedy for the 
country. I certainly think it is a trag-
edy for women who face abuse every 
single day. 

Two million women are assaulted 
every year. I introduced this bill with 
my colleague Senator Paul Wellstone 3 
years ago. We introduced it in three 
consecutive Congresses and the other 
side has not allowed us to bring it for-
ward. I keep hearing that we have not 
had hearings on it. Well, we would love 
to have hearings on it. We would love 
to move forward, but it is always said 
that the time is never right. That is 
certainly something victims of abuse 
hear far too often. 

This bill simply allows women the 
time to be able to go to court to get a 
court order to prevent their abuser 
from tracking them down and killing 
them. It allows them the ability to 
make sure that children who have seen 
domestic violence get the kind of help 
they need so they do not create a cycle 
of violence in their lives, which we 
know happens too often. It makes sure 
we offer health care to victims of do-
mestic violence. These are victims who 
are still alive and need help. It makes 
sure our health care providers screen 
for domestic violence so we do not end 
up with murdered victims every single 
day. Not relevant? The Chamber of 
Commerce says this is unrelated? How 
can anyone look in the eye a woman 
who has been abused by a batterer and 
tell her we are not going to help you 
until you are gone, until you die? I 
think that is a real tragedy. I am sorry 
my colleagues on the other side see it 
that way. I don’t. 

I have heard rhetoric out here from 
some of my colleagues—and I do want 
to commend the Senator from Ohio. He 
has worked on this issue. I do want to 
work with you. But I find it a tragedy 
today that, again, the time is not 
right. That is what women who are vic-
tims of domestic violence hear every 
single day: The time is not right. We 
can’t help you today. That is what we 
are doing today. I find that a tragedy. 

I am going to continue to work on 
this issue. I know my colleagues on the 
other side are going to defeat it today. 
I know they are going to move on. 
They have other issues they are going 
to deal with. But this issue is critical. 
I have been to the shelters; I have 

looked the women in the eyes; I have 
promised them I will not forget, and I 
will not. 

This amendment is named after Sen-
ator Paul Wellstone. Every one of us 
here know he and Sheila cared and 
were adamant that we provide victims 
of abuse with the ability to get out of 
their abusive situation. I hope my col-
leagues will continue to work with us 
and that the rhetoric we have heard on 
the other side about working with us is 
not forgotten when this bill is gone. 

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. I commend my col-
league again for her dedication to this 
issue, and her passion. But the fact is, 
as I have said, this bill cannot pass 
through this method. It will have the 
unintended effect of killing the under-
lying bill. That is why I must come to 
the floor and oppose it. 

Let me yield the remainder of my 
time to my colleague from Oklahoma.

Mr. NICKLES. Mr. President, is all 
time yielded back from our colleague 
from Washington? 

Mrs. MURRAY. Yes. 
The PRESIDING OFFICER. The Sen-

ator from Oklahoma. 
Mr. NICKLES. Mr. President, this 

bill has a big tax provision that is esti-
mated to cost $18.4 billion. Therefore, a 
budget point of order does lie against 
this amendment. 

Mr. President, I yield the remainder 
of our time. 

The PRESIDING OFFICER. All time 
is yielded back. 

Mr. NICKLES. Mr. President, the 
pending amendment offered by our col-
league from Washington, Mrs. MURRAY, 
decreases revenues and if adopted 
would cause an increase in the deficit 
in excess of the levels permitted in the 
most recent budget resolution. There-
fore, I raise a point of order against the 
amendment pursuant to section 505 of 
House current resolution on the budget 
for fiscal year 2004. 

The PRESIDING OFFICER. The Sen-
ator from Washington. 

Mrs. MURRAY. Mr. President, pursu-
ant to section 505(b) of H. Con. Res. 95 
of the 108th Congress, I move to waive 
the Budget Act. 

I ask for the yeas and nays. 
The PRESIDING OFFICER. Is there a 

sufficient second? There is a sufficient 
second. 

The question is on agreeing to the 
motion. The clerk will call the roll. 

The legislative clerk called the roll.
Mr. REID. I announce that the Sen-

ator from Massachusetts (Mr. KERRY) 
is necessarily absent. 

I further announce that, if present 
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote 
‘‘yea.’’

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 46, 
nays 53, as follows: 

[Rollcall Vote No. 62 Leg.] 
YEAS—46 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carper 
Clinton 
Conrad 
Corzine 
Daschle 
Dayton 
Dodd 

Dorgan 
Durbin 
Edwards 
Feinstein 
Graham (FL) 
Harkin 
Hollings 
Hutchison 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kohl 
Landrieu 
Lautenberg 
Leahy 

Levin 
Lieberman 
Lincoln 
Mikulski 
Murray 
Nelson (FL) 
Pryor 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Stabenow 
Wyden 

NAYS—53 

Alexander 
Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Chafee 
Chambliss 
Cochran 
Coleman 
Collins 
Cornyn 
Craig 
Crapo 
DeWine 

Dole 
Domenici 
Ensign 
Enzi 
Feingold 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Gregg 
Hagel 
Hatch 
Inhofe 
Kyl 
Lott 
Lugar 
McCain 
McConnell 

Miller 
Murkowski 
Nelson (NE) 
Nickles 
Roberts 
Santorum 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 

NOT VOTING—1 

Kerry 

The PRESIDING OFFICER. On this 
question, the yeas are 46, the nays are 
53. Three-fifths of the Senators duly 
chosen and sworn not having voted in 
the affirmative, the motion is rejected. 
The point of order is sustained and the 
amendment falls. 

Mr. NICKLES. I move to reconsider 
the vote. 

Mr. HATCH. I move to lay that mo-
tion on the table. 

The motion to lay on the table was 
agreed to.

RIGHT TO CHOOSE 
Ms. COLLINS. Mr. President, I rise 

to engage the distinguished Senator 
from South Carolina, Senator GRAHAM, 
in a brief colloquy in order to make 
clear the intent behind the language in 
this bill. It is my understanding that 
there is nothing in the language of this 
bill that would, in any way, undermine 
the constitutional right of a woman to 
choose to terminate a pregnancy, as 
expressed by the Supreme Court in Roe 
v. Wade, and subsequent decisions. 

I inquire of the Senator, who is one 
of the coauthors of the bill, if my un-
derstanding of the intent behind the 
language in the bill is correct. 

Mr. GRAHAM. The Senator from 
Maine is correct. Nothing in the lan-
guage of this bill is intended in any 
way to undermine the legal basis for 
abortion rights, as expressed by the Su-
preme Court in Roe v. Wade, and subse-
quent decisions. 

Based on my extensive experience as 
a prosecutor in the U.S. Air Force, this 
legislation would, however, fill a gap in 
our Federal laws. 

Ms. COLLINS. Mr. President, it is 
also my understanding that at least 27 
States have statutes that criminalize 
the killing of a fetus or an ‘‘unborn 
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child.’’ Am I correct in understanding 
that there is no legal precedent where 
a court has held that any of these 
State statues in any way undermine 
abortion rights of a woman, as ex-
pressed by the Supreme Court in Roe v. 
Wade, and subsequent decisions? 

Mr. GRAHAM. The Senator from 
Maine is correct. There is no legal 
precedent where a court has concluded 
that any of these State statutes under-
mines the legal basis for abortion 
rights. 

Ms. COLLINS. Mr. President, I have 
one final inquiry I would like to make 
of my colleague. It is my under-
standing that the intent behind the 
language of this bill, H.R. 1997, is that 
this bill, like those State laws, not be 
construed to undermine the legal basis 
for abortion rights. 

Mr. GRAHAM. The Senator from 
Maine is correct. 

Ms. COLLINS. I thank my colleague 
for making the intent in this respect 
clear.

Mr. VOINOVICH. Mr. President, I 
rise today in strong support of the Un-
born Victims of Violence Act. I firmly 
believe that we need this legislation to 
correct the loophole in federal law that 
currently does nothing to criminalize 
violent acts against unborn children. 
Sadly, we live in a violent world where 
unborn babies are the victims, intended 
or otherwise, of violent acts. I find this 
horrifying, and believe that all chil-
dren, born or unborn, are a precious 
gift and responsibility. 

This is something we have already 
recognized in Ohio. I am proud to say 
that we got this done on my watch 
when I was Governor of Ohio. In June 
1996, I signed legislation making it a 
crime to injure or kill a prenatal child 
who could survive on his or her own 
outside the mother’s womb. We passed 
this legislation in record time due to 
public outcry over a case in Indian 
Hill, a suburb of Cincinnati in 1995. Jo-
seph Daly’s wife and her unborn baby 
were killed in a car accident when a 
drunk driver hit her car. People were 
outraged that action could be brought 
on behalf of Mrs. Daly, but not their 
unborn daughter, who was 2 weeks 
away from being born. And people will 
be outraged. 

Under current Federal law, an indi-
vidual who commits a Federal crime of 
violence and kills or injures an unborn 
child cannot be prosecuted separately 
for those violent acts against the un-
born child because Federal criminal 
law does not recognize the unborn child 
as a crime victim. Can you imagine? A 
baby that could be viable outside of its 
mother’s womb would not be consid-
ered a crime victim? This bill will close 
that gap. 

Under this bill, if an unborn child is 
injured or killed during the commis-
sion of a Federal crime of violence, the 
assailant could be charged with a sepa-
rate offense on behalf of the unborn 
child. In 29 States, including Ohio, if a 
person commits a crime of violence 
against a pregnant woman under State 

law and kills or injures her unborn 
child, that person can be punished for 
the violence against both the mother 
and the unborn child. But if a person 
commits a Federal crime of violence 
against a pregnant woman and injures 
or kills her unborn baby, the death or 
injury of the unborn child would not be 
punished as a crime. 

This bill extends the protections cur-
rently available in 29 States to the un-
born victims of violent acts committed 
in violation of Federal law. Thus, 
where a Federal crime of violence has 
been committed and the injury or 
death of an unborn child results, the 
perpetrator will be held to account for 
the crime of violence against the un-
born child. 

I know some of my colleagues will 
want to paint this as an abortion issue. 
But, it is important to note that this 
bill has been drafted narrowly to apply 
only where the death or injury to the 
unborn baby occurs as a result of an 
existing Federal crime. The bill ex-
pressly excludes any death or injury to 
an unborn baby caused by abortion, 
any medical treatment of the mother, 
or an act of the mother herself. 

As I stated before, we live in a vio-
lent world where unborn babies are the 
victims, intended or otherwise, of vio-
lent acts. And these babies, the small-
est and most helpless victims, deserve 
justice, too. We must pass this legisla-
tion and take a stand against crimes 
committed against women and chil-
dren. I therefore ask my colleagues to 
support this very important legisla-
tion.

Mr. BOND. Mr. President, I rise 
today to express my support for the 
Unborn Victims of Violence Act. 

Any pregnant woman will tell you 
that all she wants is for her baby to be 
born healthy. A pregnant mother can 
take her vitamins, follow the instruc-
tions of her doctor, and do everything 
in her power to deliver a healthy baby. 
But, no amount of prenatal care can 
protect her unborn child from the 
hands of a violent criminal. 

This question before us is simply—
when a violent crime is committed 
against a pregnant woman—is there 
one victim or two? Pregnant women 
who have been harmed by criminal vio-
lence and their families know that 
there are two victims. 

In a letter to the sponsors of this bill, 
the family of Laci and Conner Peter-
son, whose lives were brutally ended, 
requested that the bill before us today 
be referred to as ‘‘Laci and Conner’s 
Law in their memory.’’ The Peterson 
family can, better than any of us, ex-
press the impact of this terrible loss. 
They wrote, ‘‘As the family of Laci Pe-
terson and her unborn son, Conner, this 
bill is very close to our hearts. We have 
not only lost our future with our 
daughter and sister, but with our 
grandson and nephew as well.’’ No one 
can tell the Peterson family that there 
was only one victim. The Peterson 
family mourns for two lives that were 
brutally ended. There is no question 

that the criminal responsible should be 
accountable for the loss of both lives. 

When pregnant women suffer at the 
hands of violent criminals I urge my 
colleagues to protect both victims 
under Federal law.

Mr. ALLEN. Mr. President, I rise 
today in support of the Unborn Victims 
of Violence Act, or what many individ-
uals refer to as ‘‘Laci and Conner’s 
Law.’’ 

We have all heard the tragic story of 
Laci and Conner Peterson; Laci, 8 
months pregnant with her unborn son 
Conner, were viciously murdered at the 
hands of a killer. Regrettably, Laci and 
Conner’s story is only one of many in-
stances where a woman is harmed and 
may not only lose her life but the life 
of her unborn child. 

In my Commonwealth of Virginia, we 
had a similar tragic situation occur in 
April of 2002. Ronda Robinson was ma-
liciously gunned down in her Lynch-
burg home, while her two daughters 
watched in terror. Like Laci, Ronda 
was in her third trimester when she 
and her unborn child had their lives 
taken. 

At that time, Virginia did not have a 
fetal homicide law on the books, and 
the Commonwealth was unable to bring 
a homicide charge against the mur-
derer for the killing of Ronda’s unborn 
child. 

Unfortunately, the situation in Vir-
ginia and many other States remains 
the same. If a mother survives an as-
sault, but loses her unborn child, the 
law currently does not recognize any 
loss of any human life at all. 

However, I am pleased that the Vir-
ginia General Assembly has taken 
steps to correct this wrong. This year, 
the Virginia General Assembly over-
whelmingly passed legislation that 
would hold an individual accountable 
who, ‘‘unlawfully, willfully, delib-
erately, maliciously, and with 
premeditation kills the fetus of an-
other.’’ Twenty-Nine senators or 72 
percent of the senate and 77 members 
of the house of delegates or 77 percent 
of the house supported this legislation. 

While this legislation has not yet 
been signed into law, I am hopeful that 
Virginia will follow the lead of the 29 
other States that have passed this im-
portant and meaningful legislation. 

I have the same optimism for the Un-
born Victims of Violence Act. We have 
a chance to hear the voice of the voice-
less and bring fairness to a system that 
has essentially told hundreds of women 
and their families, their unborn child 
never existed. 

I have been blessed with four great 
gifts, my loving wife and my three 
wonderful children. I have witnessed 
my children grow and live healthy and 
happy lives. I see what my children 
have accomplished so far in their lives 
and I am eager to see what other great 
accomplishments will follow. But 
many individuals are unable to witness 
the birth and growth of their child be-
cause of a violent criminal act. 

Throughout my tenure in public serv-
ice, whether it was in the Virginia 
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House of Delegates, U.S. House of Rep-
resentatives, Governor’s office, or now 
in the U.S. Senate, I have always tried 
to be tough on criminals. I have always 
believed in the principle that if you 
commit a crime, you should be pun-
ished. 

The Unborn Victims of Violence Act 
closely upholds my beliefs by making 
criminals accountable for their ac-
tions. Under current Federal law, an 
individual who commits a Federal 
crime of violence and kills or injures 
an unborn child cannot be prosecuted 
for those violent acts against the un-
born child. The Unborn Victims of Vio-
lence Act seeks to rectify this situa-
tion and close that loophole. 

Under this bill, if an unborn child is 
injured or killed during the commis-
sion of an already-defined Federal 
crime of violence, then the assailant 
could be charged with a separate of-
fense for the second, enhanced crime 
upon the unborn child. 

Opponents of the Unborn Victims of 
Violence Act contend that this will 
hamper a woman’s right to choose and 
constitute an attack on Roe v. Wade. 
This is simply false. In fact, this legis-
lation explicitly provides that it does 
not apply to any abortion to which a 
woman has consented, to any act of the 
mother herself, legal or illegal, or to 
any form of medical treatment. 

In addition, opponents have brought 
numerous challenges against State un-
born victims laws, based on Roe and 
other constitutional arguments, and 
all of these challenges have been re-
jected by State and Federal courts. 

I have always been a strong sup-
porter of rights of the people in the 
States to determine their laws so long 
as it does not harm interstate com-
merce or our Constitution. This bill 
safeguards those States’ laws. This leg-
islation does not supersede State un-
born victims laws, nor does it impose 
such a law in a State that does not 
have one on the books. The Unborn 
Victims of Violence Act merely applies 
to an already defined set of Federal 
crimes. 

The bottom line is that criminals 
must be held accountable for their ac-
tions. The Unborn Victims of Violence 
Act ensures that justice is sought and 
available for the totality of the violent 
murderous act. This is good, solid leg-
islation that is tough on crime, appro-
priately punishes criminals, and meets 
the ends of justice desired by law-abid-
ing citizens. 

I urge my colleagues to support this 
bill so that we can send it to President 
Bush for his signature and ensure that 
justice will be served.

Mr. DODD. Mr. President, I share the 
outrage of every other Member in this 
Senate over the heinous and violent 
crimes that are committed against 
over 300,000 women a year. These 
crimes are especially horrific when the 
perpetrator knows his victim and 
knows her to be pregnant. 

Today, a significant number of 
States already allowed stricter pen-

alties for crimes of violence committed 
against pregnant women. At the Fed-
eral level, I believe that it is appro-
priate and necessary to conform our 
Federal laws to the statutes of these 
States. 

Particularly heinous crimes ought to 
receive particularly harsh penalties. 
And for that reason, I strongly sup-
ported the Feinstein amendment dur-
ing today’s debate. Like the underlying 
legislation, the Feinstein amendment 
would have allowed Federal prosecu-
tors to ‘‘double-charge’’ those individ-
uals convicted of crimes against preg-
nant women, and would have set forth 
severe and just punishments for those 
crimes. Unfortunately, this amend-
ment was defeated. 

I also realize that punishing individ-
uals for crimes against women, both 
pregnant and not, is only one step to-
ward reducing domestic violence. We 
must do more as a society not only to 
punish but to prevent domestic vio-
lence. For this reason, I strongly sup-
ported the Murray amendment today. 
This amendment would have protected 
the economic security of women who 
are victims of domestic violence by al-
lowing them to keep their jobs if and 
when they needed to take time off to 
attend court and receive medical care 
related to an act of domestic violence 
committed against them. It would have 
also authorized important new initia-
tives for the establishment of family 
violence research and education cen-
ters to develop, implement, dissemi-
nate, and evaluate family violence pre-
vention and early intervention services 
and strategies. Again, I was dis-
appointed when this amendment failed. 

We have come a long way from the 
days when domestic violence was con-
sidered a private matter. Major initia-
tives like the Violence Against Women 
Act have offered protection for women 
while treating domestic violence for 
what it is—crimes committed by cow-
ards. However, as the continued preva-
lence of domestic violence cases show, 
we have a long way to go. 

Regrettably, the underlying bill that 
was before us today is not principally 
focused on curbing violence and pun-
ishing those individuals found guilty of 
committing these heinous crimes. 
Rather, the legislation was focused on 
advocating a cause about which its pro-
ponents feel very deeply, but a cause 
that a majority of Americans do not 
share—the cause of eroding and ulti-
mately ending women’s right to 
choose. 

I happen to support a woman’s right 
to choose as set forth in the Roe vs. 
Wade decision. And I find it regrettable 
and inappropriate that legislation that 
ought to be focused on eroding the 
number of heinous crimes committed 
against all women focuses instead on 
eroding a woman’s right to choose. For 
this reason, while I supported both the 
Feinstein and Murray amendments, I 
am unable to support the underlying 
bill. 

For those who wish to advocate a 
cause not related to the issue of domes-

tic violence, I urge them to advocate it 
in the open and not by stealth. But for 
those who want to reduce further the 
number and severity of crimes against 
women to continue working with peo-
ple like Senators FEINSTEIN and MUR-
RAY. Working together, I am confident 
we can make a substantial difference 
in the lives of hundreds of thousands of 
women across the country.

Mr. SMITH. Mr. President, I rise 
today to speak about the Unborn Vic-
tims of Violence Act and our duty to 
protect the most innocent among us. 

A woman becomes a mother the mo-
ment she hears she is with child. From 
that time forward, her primary concern 
is providing for and protecting the new 
life within. Our concerns should be no 
different. 

It is horrifying that an expectant 
mother could be the target of vio-
lence—yet it happens. And when such a 
crime is committed, there is not one 
victim, but two. Recognizing this fact 
in Federal law not only fulfills our 
commitment to mothers and the un-
born, it also serves as a deterrent to 
crimes against the innocent. 

Under the laws of 29 States, if a per-
son commits a violent crime against a 
pregnant woman and seriously injures 
or kills her unborn child, that assail-
ant can be punished for both the vio-
lence against the mother and the un-
born child. This is not the case in fed-
eral law. A perpetrator who commits a 
violent crime under Federal jurisdic-
tion and kills an unborn child cannot 
be prosecuted for that death. This is 
wrong. 

Today, I am proud to join my col-
leagues in voting in favor of the Un-
born Victims of Violence Act. Under 
this legislation, an assailant who com-
mits a Federal crime and kills or in-
jures an unborn child can be charged 
with a separate offense on behalf of the 
child. Passage of this bill sends an im-
mediate message to criminals that 
they will be punished for violence 
against women and their unborn chil-
dren. 

This legislation and the ban on par-
tial-birth abortion enacted last year 
further protect the sanctity of life. 
Like the ban on partial-birth abor-
tions, this bill is supported by the vast 
majority of Americans who recognize it 
as a reasonable stop we can take to 
protect women and children. 

I look forward to President Bush 
signing this legislation into law. It will 
show criminals that they can no longer 
act with impunity and it will tell ex-
pectant parents what they already 
know—that their unborn children have 
value, too.

Mr. DEWINE. I am prepared to yield 
back our time on the general debate. 

The PRESIDING OFFICER. There is 
still time on the underlying bill. 

The minority leader. 
Mr. DASCHLE. We yield back on the 

minority side. 
The PRESIDING OFFICER. The 

clerk will read the bill for the third 
time. 
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The bill was ordered to a third read-

ing and was read the third time. 
The PRESIDING OFFICER. The ma-

jority leader. 
Mr. FRIST. Mr. President, for the in-

formation of our colleagues, the next 
vote is the last vote of the week. We 
will begin consideration of welfare re-
authorization on Monday. There will be 
no rollcall votes on Monday. Any votes 
ordered will be stacked on Tuesday of 
next week. 

Mr. DOMENICI. I ask for the yeas 
and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The PRESIDING OFFICER. Both 

sides having yielded back their time 
and the bill having been read the third 
time, the question is, Shall the bill 
pass? 

The clerk will call the roll. 
The legislative clerk called the roll.
Mr. MCCONNELL. I announce that 

the Senator from New Hampshire (Mr. 
GREGG) is necessarily absent. 

The PRESIDING OFFICER (Mr. 
COLEMAN). Are there any other Sen-
ators in the Chamber desiring to vote? 

The result was announced—yeas 61, 
nays 38, as follows: 

[Rollcall Vote No. 63 Leg.] 
YEAS—61 

Alexander 
Allard 
Allen 
Bennett 
Bingaman 
Bond 
Breaux 
Brownback 
Bunning 
Burns 
Campbell 
Carper 
Chambliss 
Cochran 
Coleman 
Collins 
Conrad 
Cornyn 
Craig 
Crapo 
Daschle 

Dayton 
DeWine 
Dole 
Domenici 
Dorgan 
Ensign 
Enzi 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Hagel 
Hatch 
Hutchison 
Inhofe 
Kyl 
Landrieu 
Lott 
Lugar 
McCain 
McConnell 

Miller 
Murkowski 
Nelson (NE) 
Nickles 
Pryor 
Reid (NV) 
Roberts 
Rockefeller 
Santorum 
Sessions 
Shelby 
Smith 
Specter 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 

NAYS—38 

Akaka 
Baucus 
Bayh 
Biden 
Boxer 
Byrd 
Cantwell 
Chafee 
Clinton 
Corzine 
Dodd 
Durbin 
Edwards 

Feingold 
Feinstein 
Graham (FL) 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Lautenberg 
Leahy 

Levin 
Lieberman 
Lincoln 
Mikulski 
Murray 
Nelson (FL) 
Reed (RI) 
Sarbanes 
Schumer 
Snowe 
Stabenow 
Wyden 

NOT VOTING—1 

Gregg 

The bill (H.R. 1997) was passed.
Mr. SPECTER. Mr. President, I sup-

port enhanced penalties for criminal 
acts of violence against pregnant 
women. 

My concern with the DeWine bill is 
that it unnecessarily seeks to weigh in 
on the abortion controversy with the 
definition of ‘‘unborn child’’ and ‘‘child 
in utero.’’

I voted for the Feinstein amendment 
because it accomplishes the sub-
stantive criminal law objectives of the 

DeWine bill without raising a potential 
issue on a possible challenge to Roe v. 
Wade. 

When the Feinstein Amendment lost, 
I voted for final passage of the DeWine 
Bill in order to impose appropriate 
double sanctions for the murder or as-
sault of a pregnant woman that inter-
feres with a pregnancy.

f 

MORNING BUSINESS 

Mr. DEWINE. Mr. President, I ask 
unanimous consent that the Senate 
now proceed to a period of morning 
business, with Senators permitted to 
speak therein for up to 10 minutes 
each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DEWINE. Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. GRASSLEY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GRASSLEY. Mr. President, am I 
right that we are in morning business? 

The PRESIDING OFFICER. The Sen-
ator is correct.

f 

DRUG TRAFFICKING AND 
TERRORISM 

Mr. GRASSLEY. Mr. President, since 
the tragic events of September 11, we 
have all strived mightily to ensure 
that our great homeland is never sub-
jected to a terrorist attack by the 
evildoers again. But everyday those 
very evildoers weaken the fabric of our 
country, their enemy, by flooding our 
great society with addictive and deadly 
drugs. While the link between terror-
ists and drugs has been made countless 
times publically, we, as a Nation, have 
yet to attack the problem with an ap-
proach that is consistent and success-
ful. 

On March 13, 2002, Rand Beers, As-
sistant Secretary for International 
Narcotics and Law Enforcement Af-
fairs, and Francis Taylor, Ambassador-
at-large for Counterterrorism, made 
the points in joint testimony prepared 
for a hearing on ‘‘Narco-Terror: The 
Worldwide Connection Between Drugs 
and Terror’’ held by the Judiciary 
Committee Subcommittee on Tech-
nology, Terrorism and Government In-
formation. Taylor, who delivered the 
opening testimony, told us that ‘‘rela-
tions between drug traffickers and ter-
rorists benefit both.’’ 

‘‘Drug traffickers benefit from the 
terrorists’ military skills, weapons 
supply, and access to clandestine orga-
nizations. Terrorists gain a source of 
revenue and expertise in illicit transfer 
and laundering of proceeds from illicit 
transactions,’’ he said. 

Taylor listed terrorist groups with 
known links to drug trafficking around 

the world—from the South American 
nations of Colombia, Peru, Bolivia and 
Paraguay to Afghanistan, which, he 
said, accounts for more than 70 percent 
of the world’s supply of opiates. 

Mr. President, we know that 12 of the 
25 major terror organizations identified 
by the State Department in 2002 have 
ties to drug traffickers and we know 
that drugs are a major source of fund-
ing for these terrorist groups. We know 
these groups sometimes work as con-
spirators to carry out their evil pur-
poses. 

The Lebanese Hezbollah group is in-
creasingly involved in drug trafficking 
and terrorist organizations in Europe 
and Southeast Asia also are tied to il-
licit drugs. 

The Revolutionary Armed Forces of 
Colombia, commonly known as the 
FARC, protects cocaine laboratories 
and clandestine airstrips in southern 
Colombia and some FARC units di-
rectly control local cocaine base mar-
kets. 

As evidence that terrorist groups co-
operate and work together, the Colom-
bian National Police arrested three 
members of the IRA in July, 2001, who 
are believed to have used the demili-
tarized zone to train the FARC in the 
use of explosives. 

While we know these connections, we 
have not taken full advantage of the 
vast resources and knowledge available 
to exploit this connection. The link be-
tween terrorism and drug trafficking 
that may take many forms, ranging 
from facilitation—protection, trans-
portation, and taxation—to direct traf-
ficking by the terrorist organization 
itself in order to finance its activities. 
Traffickers and terrorists have many of 
the same needs in terms of the secret 
movement of goods, people and money. 

There are no swans in the sewer, and 
the relationships between drug traf-
fickers and terrorists benefit both. As 
Mr. Beers stated, ‘‘Drug traffickers 
benefit from the terrorists’ military 
skills, weapons supply, and access to 
clandestine organizations. Terrorists 
gain a source of revenue and expertise 
[from drug traffickers] in illicit trans-
fer and laundering of proceeds from il-
licit transactions.’’ Corrupt officials 
who are influenced by the dirty money 
of the narco-terrorists make it easier 
for the groups to get access to fraudu-
lent documents, including passports 
and travel documents. This allows the 
terrorists to travel abroad under the 
stealth and protection of a shadowy 
network that is virtually undetectable. 

Terrorists and drug traffickers also 
use the same methods to hide their il-
legal profits and conduct fundraising to 
feed their evil plans. The schemes used 
by the terrorists for the transferring 
and laundering of drug money for gen-
eral criminal purposes are similar to 
those used to move money to support 
terrorist activities. The use of ‘‘char-
ities’’ and informal networks such as 
‘‘hawalas’’ are easy and efficient ways 
to launder money. 

Yet these are the only methods we 
know about. Congress is in the process 
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