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EC-6674. A communication from the Under
Secretary of Defense for Acquisition, Tech-
nology, and Logistics, Department of De-
fense, transmitting, pursuant to law, a re-
port relative to changes to the Office of Man-
agement and Budget Circular; to the Com-
mittee on Armed Services.

EC-6675. A communication from the Assist-
ant Secretary of Defense for Health Affairs,
Department of Defense, transmitting, pursu-
ant to law, a report relative to the Military
Health System; to the Committee on Armed
Services.

EC-6676. A communication from the Under
Secretary of Defense for Personnel and Read-
iness, Department of Defense, transmitting,
pursuant to law, a report relative to those
units of the Ready Reserve of the Armed
Forces that remained on active duty under
the provisions of section 12302 as of January
1, 2004; to the Committee on Armed Services.

EC-6677. A communication from the Under
Secretary of Defense for Personnel and Read-
iness, Department of Defense, transmitting,
pursuant to law, the Department’s Edu-
cation Activity (DoDEA) 2000-01 Overview of
Student Progress; to the Committee on
Armed Services.

EC-6678. A communication from the Direc-
tor, Procurement and Industrial Base Policy,
Department of the Army, transmitting, pur-
suant to law, the report of a rule entitled ‘48
CFR Part 5125, Foreign Acquisition”
(RIN0702-A A38) received on March 8, 2004; to
the Committee on Armed Services.

——

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. SHELBY for the Committee on
Banking, Housing, and Urban Affairs.

*Rhonda Keenum, of Mississippi, to be As-
sistant Secretary of Commerce and Director
General of the United States and Foreign
Commercial Services.

*Linda Mysliwy Conlin, of New Jersey, to
be a Member of the Board of Directors of the
Export-Import Bank of the United States for
a term expiring January 20, 2007.

By Mr. HATCH for the Committee on the
Judiciary.

William James Haynes II, of Virginia, to be
United States Circuit Judge for the Fourth
Circuit.

Lawrence F. Stengel, of Pennsylvania, to
be United States District Judge for the East-
ern District of Pennsylvania.

Diane S. Sykes, of Wisconsin, to be United
States Circuit Judge for the Seventh Circuit.

Juan R. Sanchez, of Pennsylvania, to be
United States District Judge for the Eastern
District of Pennsylvania.

James L. Robart, of Washington, to be
United States District Judge for the Western
District of Washington.

*Nomination was reported with rec-
ommendation that it be confirmed sub-
ject to the nominee’s commitment to
respond to requests to appear and tes-
tify before any duly constituted com-
mittee of the Senate.

(Nominations without an asterisk
were reported with the recommenda-
tion that they be confirmed.)

———

EXECUTIVE REPORT OF
COMMITTEE

The following executive report of
committee was submitted:

By Mr. LUGAR, from the Committee on
Foreign Relations:
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[Treaty Doc. 103-39 United Nations Conven-
tion on the Law of the Sea (Exec. Rept. No.
108-10)]

Section 1. Senate advice and consent sub-
ject to declarations and understandings.

The Senate advises and consents to the ac-
cession to the United Nations Convention on
the Law of the Sea, with annexes, adopted on
December 10, 1982 (hereafter in this resolu-
tion referred to as the ‘‘Convention’’), and to
the ratification of the Agreement Relating
to the Implementation of Part XI of the
United Nations Convention on the Law of
the Sea, with annex, adopted on July 28, 1994
(hereafter in this resolution referred to as
the ‘‘Agreement’) (Treaty Doc. 103-39), sub-
ject to the declarations of section 2, to be
made under articles 287 and 298 of the Con-
vention, the declarations and understandings
of section 3, to be made under article 310 of
the Convention, and the conditions of sec-
tion 4.

Sec. 2. Declarations under articles 287 and
298.

The advice and consent of the Senate
under section 1 is subject to the following
declarations:

(1) The Government of the United States of
America declares, in accordance with article
287(1), that it chooses the following means
for the settlement of disputes concerning the
interpretation or application of the Conven-
tion:

(A) a special arbitral tribunal constituted
in accordance with Annex VIII for the settle-
ment of disputes concerning the interpreta-
tion or application of the articles of the Con-
vention relating to (1) fisheries, (2) protec-
tion and preservation of the marine environ-
ment, (3) marine scientific research, and (4)
navigation, including pollution from vessels
and by dumping; and

(B) an arbitral tribunal constituted in ac-
cordance with Annex VII for the settlement
of disputes not covered by the declaration in
subparagraph (A).

(2) The Government of the United States of
America declares, in accordance with article
298(1), that it does not accept any of the pro-
cedures provided for in section 2 of Part XV
(including, inter alia, the Sea-Bed Disputes
Chamber procedure referred to in article
287(2)) with respect to the categories of dis-
putes set forth in subparagraphs (a), (b), and
(c) of article 298(1). The United States fur-
ther declares that its consent to accession to
the Convention is conditioned upon the un-
derstanding that, under article 298(1)(b), each
State Party has the exclusive right to deter-
mine whether its activities are or were
“military activities’” and that such deter-
minations are not subject to review.

Sec. 3. Other declarations and under-
standings under article 310.

The advice and consent of the Senate
under section 1 is subject to the following
declarations and understandings:

(1) The United States understands that
nothing in the Convention, including any
provisions referring to ‘‘peaceful uses” or
“peaceful purposes,” impairs the inherent
right of individual or collective self-defense
or rights during armed conflict.

(2) The United States understands, with re-
spect to the right of innocent passage under
the Convention, that—

(A) all ships, including warships, regardless
of, for example, cargo, armament, means of
propulsion, flag, origin, destination, or pur-
pose, enjoy the right of innocent passage;

(B) article 19(2) contains an exhaustive list
of activities that render passage non-inno-
cent;

(C) any determination of non-innocence of
passage by a ship must be made on the basis
of acts it commits while in the territorial
sea, and not on the basis of, for example,
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cargo, armament, means of propulsion, flag,
origin, destination, or purpose; and

(D) the Convention does not authorize a
coastal State to condition the exercise of the
right of innocent passage by any ships, in-
cluding warships, on the giving of prior noti-
fication to or the receipt of prior permission
from the coastal State.

(3) The United States understands, con-
cerning Parts III and IV of the Convention,
that—

(A) all ships and aircraft, including war-
ships and military aircraft, regardless of, for
example, cargo, armament, means of propul-
sion, flag, origin, destination, or purpose, are
entitled to transit passage and archipelagic
sea lanes passage in their ‘“‘normal mode’’;

(B) ‘‘normal mode’’ includes, inter alia—

(i) submerged transit of submarines;

(ii) overflight by military aircraft, includ-
ing in military formation;

(iii) activities necessary for the security of
surface warships, such as formation steam-
ing and other force protection measures;

(iv) underway replenishment; and

(v) the launching and recovery of aircraft;

(C) the words ‘“‘strait” and ‘‘straits’ are
not limited by geographic names or cat-
egories and include all waters not subject to
Part IV that separate one part of the high
seas or exclusive economic zone from an-
other part of the high seas or exclusive eco-
nomic zone or other areas referred to in arti-
cle 45;

(D) the term ‘‘used for international navi-
gation” includes all straits capable of being
used for international navigation; and

(E) the right of archipelagic sea lanes pas-
sage is not dependent upon the designation
by archipelagic States of specific sea lanes
and/or air routes and, in the absence of such
designation or if there has been only a par-
tial designation, may be exercised through
all routes normally used for international
navigation.

(4) The United States understands, with re-
spect to the exclusive economic zone, that—

(A) all States enjoy high seas freedoms of
navigation and overflight and all other inter-
nationally lawful uses of the sea related to
these freedoms, including, inter alia, mili-
tary activities, such as anchoring, launching
and landing of aircraft and other military
devices, launching and recovering water-
borne craft, operating military devices, in-
telligence collection, surveillance and recon-
naissance activities, exercises, operations,
and conducting military surveys; and

(B) coastal State actions pertaining to
these freedoms and uses must be in accord-
ance with the Convention.

(56) The United States understands that
“marine scientific research’” does not in-
clude, inter alia—

(A) prospecting and exploration of natural
resources;

(B) hydrographic surveys;

(C) military activities, including military
surveys;

(D) environmental monitoring and assess-
ment pursuant to section 4 of Part XII; or

(E) activities related to submerged wrecks
or objects of an archaeological and historical
nature.

(6) The United States understands that any
declaration or statement purporting to limit
navigation, overflight, or other rights and
freedoms of all States in ways not permitted
by the Convention contravenes the Conven-
tion. Lack of a response by the United States
to a particular declaration or statement
made under the Convention shall not be in-
terpreted as tacit acceptance by the United
States of that declaration or statement.

() The United States understands that
nothing in the Convention limits the ability
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of a State to prohibit or restrict imports of
goods into its territory in order to, inter
alia, promote or require compliance with en-
vironmental and conservation laws, norms,
and objectives.

(8) The United States understands that ar-
ticles 220, 228, and 230 apply only to pollution
from vessels (as referred to in article 211) and
not, for example, to pollution from dumping.

(9) The United States understands, with re-
spect to articles 220 and 226, that the ‘‘clear
grounds’ requirement set forth in those arti-
cles is equivalent to the ‘‘reasonable sus-
picion’ standard under United States law.

(10) The United States understands, with
respect to article 228(2), that—

(A) the ‘‘proceedings’ referred to in that
paragraph are the same as those referred to
in article 228(1), namely those proceedings in
respect of any violation of applicable laws
and regulations or international rules and
standards relating to the prevention, reduc-
tion and control of pollution from vessels
committed by a foreign vessel beyond the
territorial sea of the State instituting pro-
ceedings; and

(B) fraudulent concealment from an officer
of the United States of information con-
cerning such pollution would extend the
three-year period in which such proceedings
may be instituted.

(11) The United States understands, with
respect to article 230, that—

(A) it applies only to natural persons
aboard the foreign vessels at the time of the
act of pollution;

(B) the references to ‘‘monetary penalties
only” exclude only imprisonment and cor-
poral punishment;

(C) the requirement that an act of pollu-
tion be “‘wilful” in order to impose non-mon-
etary penalties would not constrain the im-
position of such penalties for pollution
caused by gross negligence;

(D) in determining what constitutes a ‘“‘se-
rious” act of pollution, a State may con-
sider, as appropriate, the cumulative or ag-
gregate impact on the marine environment
of repeated acts of pollution over time; and

(E) among the factors relevant to the de-
termination whether an act of pollution is
‘‘serious,”” a significant factor is non-compli-
ance with a generally accepted international
rule or standard.

(12) The United States understands that
sections 6 and 7 of Part XII do not limit the
authority of a State to impose penalties,
monetary or nonmonetary, for, inter alia—

(A) non-pollution offenses, such as false
statements, obstruction of justice, and ob-
struction of government or judicial pro-
ceedings, wherever they occur; or

(B) any violation of national laws and reg-
ulations or applicable international rules
and standards for the prevention, reduction
and control of pollution of the marine envi-
ronment that occurs while a foreign vessel is
in any of its ports, rivers, harbors, or off-
shore terminals.

(13) The United States understands that
the Convention recognizes and does not con-
strain the long-standing sovereign right of a
State to impose and enforce conditions for
the entry of foreign vessels into its ports,
rivers, harbors, or offshore terminals, such
as a requirement that ships exchange ballast
water beyond 200 nautical miles from shore
or a requirement that tank vessels carrying
oil be constructed with double hulls.

(14) The United States understands, with
respect to article 21(2), that measures apply-
ing to the ‘‘design, construction, equipment
or manning’’ do not include, inter alia, meas-
ures such as traffic separation schemes, ship
routing measures, speed limits, quantitative
restrictions on discharge of substances, re-
strictions on the discharge and/or uptake of
ballast water, reporting requirements, and
record-keeping requirements.

CONGRESSIONAL RECORD — SENATE

(15) The United States understands that
the Convention supports a coastal State’s ex-
ercise of its domestic authority to regulate
discharges into the marine environment re-
sulting from industrial operations on board a
foreign vessel.

(16) The United States understands that
the Convention supports a coastal State’s ex-
ercise of its domestic authority to regulate
the introduction into the marine environ-
ment of alien or new species.

(17) The United States understands that,
with respect to articles 61 and 62, a coastal
State has the exclusive right to determine
the allowable catch of the living resources in
its exclusive economic zone, whether it has
the capacity to harvest the entire allowable
catch, whether any surplus exists for alloca-
tion to other States, and to establish the
terms and conditions under which access
may be granted. The United States further
understands that such determinations are,
by virtue of article 297(3)(a), not subject to
binding dispute resolution under the Conven-
tion.

(18) The United States understands that ar-
ticle 65 of the Convention lent direct support
to the establishment of the moratorium on
commercial whaling, supports the creation
of sanctuaries and other conservation meas-
ures, and requires States to cooperate not
only with respect to large whales, but with
respect to all cetaceans.

(19) The United States understands that,
with respect to article 33, the term ‘‘sanitary
laws and regulations’ includes laws and reg-
ulations to protect human health from, inter
alia, pathogens being introduced into the
territorial sea.

(20) The United States understands that
decisions of the Council pursuant to proce-
dures other than those set forth in article
161(8)(d) will involve administrative, institu-
tional, or procedural matters and will not re-
sult in substantive obligations on the United
States.

(21) The United States understands that
decisions of the Assembly under article
160(2)(e) to assess the contributions of mem-
bers are to be taken pursuant to section 3(7)
of the Annex to the Agreement and that the
United States will, pursuant to section 9(3)
of the Annex to the Agreement, be guaran-
teed a seat on the Finance Committee estab-
lished by section 9(1) of the Annex to the
Agreement, so long as the Authority sup-
ports itself through assessed contributions.

(22) The United States declares, pursuant
to article 39 of Annex VI, that decisions of
the Seabed Disputes Chamber shall be en-
forceable in the territory of the United
States only in accordance with procedures
established by implementing legislation and
that such decisions shall be subject to such
legal and factual review as is constitu-
tionally required and without precedential
effect in any court of the United States.

(23) The United States—

(A) understands that article 161(8)(f) ap-
plies to the Council’s approval of amend-
ments to section 4 of Annex VI;

(B) declares that, under that article, it in-
tends to accept only a procedure that re-
quires consensus for the adoption of amend-
ments to section 4 of Annex VI; and

(C) in the case of an amendment to section
4 of Annex VI that is adopted contrary to
this understanding, that is, by a procedure
other than consensus, will consider itself
bound by such an amendment only if it sub-
sequently ratifies such amendment pursuant
to the advice and consent of the Senate.

(24) The United States declares that, with
the exception of articles 177-183, article 13 of
Annex IV, and article 10 of Annex VI, the
provisions of the Convention and the Agree-
ment, including amendments thereto and
rules, regulations, and procedures there-
under, are not self-executing.
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Sec. 4. Conditions.

(a) In General.—The advice and consent of
the Senate under section 1 is subject to the
following conditions:

(1) Not later than 15 days after the receipt
by the Secretary of State of a written com-
munication from the Secretary-General of
the United Nations or the Secretary-General
of the Authority transmitting a proposal to
amend the Convention pursuant to article
312, 313, or 314, the President shall submit to
the Committee on Foreign Relations of the
Senate a copy of the proposed amendment.

(2) Prior to the convening of a Conference
to consider amendments to the Convention
proposed to be adopted pursuant to article
312 of the Convention, the President shall
consult with the Committee on Foreign Re-
lations of the Senate on the amendments to
be considered at the Conference. The Presi-
dent shall also consult with the Committee
on Foreign Relations of the Senate on any
amendment proposed to be adopted pursuant
to article 313 of the Convention.

(3) Not later than 15 days prior to any
meeting—

(A) of the Council of the International Sea-
bed Authority to consider an amendment to
the Convention proposed to be adopted pur-
suant to article 314 of the Convention, or

(B) of any other body under the Convention
to consider an amendment that would enter
into force pursuant to article 316(5) of the
Convention, the President shall consult with
the Committee on Foreign Relations of the
Senate on the amendment and on whether
the United States should object to its adop-
tion.

(4) All amendments to the Convention,
other than amendments under article 316(5)
of a technical or administrative nature, shall
be submitted by the President to the Senate
for its advice and consent.

(5) The United States declares that it shall
take all necessary steps under the Conven-
tion to ensure that amendments under arti-
cle 316(b) are adopted in conformity with the
treaty clause in article 2, section 2 of the
United States Constitution.

(b) Inclusion of Certain Conditions in In-
strument of Ratification.—Conditions 4 and 5
shall be included in the United States instru-
ment of ratification to the Convention.

Section 1. Senate advice and consent sub-
ject to declarations and understandings.

The Senate advises and consents to the ac-
cession to the United Nations Convention on
the Law of the Sea, with annexes, adopted on
December 10, 1982 (hereafter in this resolu-
tion referred to as the ‘“‘Convention’’), and to
the ratification of the Agreement Relating
to the Implementation of Part XI of the
United Nations Convention on the Law of
the Sea, with annex, adopted on July 28, 1994
(hereafter in this resolution referred to as
the ‘“‘Agreement’) (Treaty Doc. 103-39), sub-
ject to the declarations of section 2, to be
made under articles 287 and 298 of the Con-
vention, the declarations and understandings
of section 3, to be made under article 310 of
the Convention, and the conditions of sec-
tion 4.

Sec. 2. Declarations under articles 287 and
298.

The advice and consent of the Senate
under section 1 is subject to the following
declarations:

(1) The Government of the United States of
America declares, in accordance with article
287(1), that it chooses the following means
for the settlement of disputes concerning the
interpretation or application of the Conven-
tion:

(A) a special arbitral tribunal constituted
in accordance with Annex VIII for the settle-
ment of disputes concerning the interpreta-
tion or application of the articles of the Con-
vention relating to (1) fisheries, (2) protec-
tion and preservation of the marine environ-
ment, (3) marine scientific research, and (4)
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navigation, including pollution from vessels
and by dumping; and

(B) an arbitral tribunal constituted in ac-
cordance with Annex VII for the settlement
of disputes not covered by the declaration in
subparagraph (A).

(2) The Government of the United States of
America declares, in accordance with article
298(1), that it does not accept any of the pro-
cedures provided for in section 2 of Part XV
(including, inter alia, the Sea-Bed Disputes
Chamber procedure referred to in article
287(2)) with respect to the categories of dis-
putes set forth in subparagraphs (a), (b), and
(c) of article 298(1). The United States fur-
ther declares that its consent to accession to
the Convention is conditioned upon the un-
derstanding that, under article 298(1)(b), each
State Party has the exclusive right to deter-
mine whether its activities are or were
“military activities’’ and that such deter-
minations are not subject to review.

Sec. 3. Other declarations and under-
standings under article 310.

The advice and consent of the Senate
under section 1 is subject to the following
declarations and understandings:

(1) The United States understands that
nothing in the Convention, including any
provisions referring to ‘‘peaceful uses’” or
“peaceful purposes,” impairs the inherent
right of individual or collective self-defense
or rights during armed conflict.

(2) The United States understands, with re-
spect to the right of innocent passage under
the Convention, that—

(A) all ships, including warships, regardless
of, for example, cargo, armament, means of
propulsion, flag, origin, destination, or pur-
pose, enjoy the right of innocent passage;

(B) article 19(2) contains an exhaustive list
of activities that render passage non-inno-
cent;

(C) any determination of non-innocence of
passage by a ship must be made on the basis
of acts it commits while in the territorial
sea, and not on the basis of, for example,
cargo, armament, means of propulsion, flag,
origin, destination, or purpose; and

(D) the Convention does not authorize a
coastal State to condition the exercise of the
right of innocent passage by any ships, in-
cluding warships, on the giving of prior noti-
fication to or the receipt of prior permission
from the coastal State.

(3) The United States understands, con-
cerning Parts III and IV of the Convention,
that—

(A) all ships and aircraft, including war-
ships and military aircraft, regardless of, for
example, cargo, armament, means of propul-
sion, flag, origin, destination, or purpose, are
entitled to transit passage and archipelagic
sea lanes passage in their ‘‘normal mode’’;

(B) ‘‘normal mode’’ includes, inter alia—

(i) submerged transit of submarines;

(ii) overflight by military aircraft, includ-
ing in military formation;

(iii) activities necessary for the security of
surface warships, such as formation steam-
ing and other force protection measures;

(iv) underway replenishment; and

(v) the launching and recovery of aircraft;

(C) the words ‘‘strait’” and ‘‘straits’ are
not limited by geographic names or cat-
egories and include all waters not subject to
Part IV that separate one part of the high
seas or exclusive economic zone from an-
other part of the high seas or exclusive eco-
nomic zone or other areas referred to in arti-
cle 45;

(D) the term ‘‘used for international navi-
gation” includes all straits capable of being
used for international navigation; and

(E) the right of archipelagic sea lanes pas-
sage is not dependent upon the designation
by archipelagic States of specific sea lanes
and/or air routes and, in the absence of such
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designation or if there has been only a par-
tial designation, may be exercised through
all routes normally used for international
navigation.

(4) The United States understands, with re-
spect to the exclusive economic zone, that—

(A) all States enjoy high seas freedoms of
navigation and overflight and all other inter-
nationally lawful uses of the sea related to
these freedoms, including, inter alia, mili-
tary activities, such as anchoring, launching
and landing of aircraft and other military
devices, launching and recovering water-
borne craft, operating military devices, in-
telligence collection, surveillance and recon-
naissance activities, exercises, operations,
and conducting military surveys; and

(B) coastal State actions pertaining to
these freedoms and uses must be in accord-
ance with the Convention.

() The United States understands that
“marine scientific research’ does not in-
clude, inter alia—

(A) prospecting and exploration of natural
resources;

(B) hydrographic surveys;

(C) military activities, including military
surveys;

(D) environmental monitoring and assess-
ment pursuant to section 4 of Part XII; or

(E) activities related to submerged wrecks
or objects of an archaeological and historical
nature.

(6) The United States understands that any
declaration or statement purporting to limit
navigation, overflight, or other rights and
freedoms of all States in ways not permitted
by the Convention contravenes the Conven-
tion. Lack of a response by the United States
to a particular declaration or statement
made under the Convention shall not be in-
terpreted as tacit acceptance by the United
States of that declaration or statement.

(7) The United States understands that
nothing in the Convention limits the ability
of a State to prohibit or restrict imports of
goods into its territory in order to, inter
alia, promote or require compliance with en-
vironmental and conservation laws, norms,
and objectives.

(8) The United States understands that ar-
ticles 220, 228, and 230 apply only to pollution
from vessels (as referred to in article 211) and
not, for example, to pollution from dumping.

(9) The United States understands, with re-
spect to articles 220 and 226, that the ‘‘clear
grounds’ requirement set forth in those arti-
cles is equivalent to the ‘‘reasonable sus-
picion’ standard under United States law.

(10) The United States understands, with
respect to article 228(2), that—

(A) the ‘“‘proceedings’ referred to in that
paragraph are the same as those referred to
in article 228(1), namely those proceedings in
respect of any violation of applicable laws
and regulations or international rules and
standards relating to the prevention, reduc-
tion and control of pollution from vessels
committed by a foreign vessel beyond the
territorial sea of the State instituting pro-
ceedings; and

(B) fraudulent concealment from an officer
of the United States of information con-
cerning such pollution would extend the
three-year period in which such proceedings
may be instituted.

(11) The United States understands, with
respect to article 230, that—

(A) it applies only to natural persons
aboard the foreign vessels at the time of the
act of pollution;

(B) the references to ‘monetary penalties
only” exclude only imprisonment and cor-
poral punishment;

(C) the requirement that an act of pollu-
tion be ‘‘wilful” in order to impose non-mon-
etary penalties would not constrain the im-
position of such penalties for pollution
caused by gross negligence;
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(D) in determining what constitutes a ‘‘se-
rious” act of pollution, a State may con-
sider, as appropriate, the cumulative or ag-
gregate impact on the marine environment
of repeated acts of pollution over time; and

(E) among the factors relevant to the de-
termination whether an act of pollution is
‘‘serious,”” a significant factor is non-compli-
ance with a generally accepted international
rule or standard.

(12) The United States understands that
sections 6 and 7 of Part XII do not limit the
authority of a State to impose penalties,
monetary or nonmonetary, for, inter alia—

(A) non-pollution offenses, such as false
statements, obstruction of justice, and ob-
struction of government or judicial pro-
ceedings, wherever they occur; or

(B) any violation of national laws and reg-
ulations or applicable international rules
and standards for the prevention, reduction
and control of pollution of the marine envi-
ronment that occurs while a foreign vessel is
in any of its ports, rivers, harbors, or off-
shore terminals.

(13) The United States understands that
the Convention recognizes and does not con-
strain the long-standing sovereign right of a
State to impose and enforce conditions for
the entry of foreign vessels into its ports,
rivers, harbors, or offshore terminals, such
as a requirement that ships exchange ballast
water beyond 200 nautical miles from shore
or a requirement that tank vessels carrying
oil be constructed with double hulls.

(14) The United States understands, with
respect to article 21(2), that measures apply-
ing to the ‘‘design, construction, equipment
or manning’’ do not include, inter alia, meas-
ures such as traffic separation schemes, ship
routing measures, speed limits, quantitative
restrictions on discharge of substances, re-
strictions on the discharge and/or uptake of
ballast water, reporting requirements, and
record-keeping requirements.

(15) The United States understands that
the Convention supports a coastal State’s ex-
ercise of its domestic authority to regulate
discharges into the marine environment re-
sulting from industrial operations on board a
foreign vessel.

(16) The United States understands that
the Convention supports a coastal State’s ex-
ercise of its domestic authority to regulate
the introduction into the marine environ-
ment of alien or new species.

(17) The United States understands that,
with respect to articles 61 and 62, a coastal
State has the exclusive right to determine
the allowable catch of the living resources in
its exclusive economic zone, whether it has
the capacity to harvest the entire allowable
catch, whether any surplus exists for alloca-
tion to other States, and to establish the
terms and conditions under which access
may be granted. The United States further
understands that such determinations are,
by virtue of article 297(3)(a), not subject to
binding dispute resolution under the Conven-
tion.

(18) The United States understands that ar-
ticle 65 of the Convention lent direct support
to the establishment of the moratorium on
commercial whaling, supports the creation
of sanctuaries and other conservation meas-
ures, and requires States to cooperate not
only with respect to large whales, but with
respect to all cetaceans.

(19) The United States understands that,
with respect to article 33, the term ‘‘sanitary
laws and regulations’ includes laws and reg-
ulations to protect human health from, inter
alia, pathogens being introduced into the
territorial sea.

(20) The United States understands that
decisions of the Council pursuant to proce-
dures other than those set forth in article
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161(8)(d) will involve administrative, institu-
tional, or procedural matters and will not re-
sult in substantive obligations on the United
States.

(21) The United States understands that
decisions of the Assembly under article
160(2)(e) to assess the contributions of mem-
bers are to be taken pursuant to section 3(7)
of the Annex to the Agreement and that the
United States will, pursuant to section 9(3)
of the Annex to the Agreement, be guaran-
teed a seat on the Finance Committee estab-
lished by section 9(1) of the Annex to the
Agreement, so long as the Authority sup-
ports itself through assessed contributions.

(22) The United States declares, pursuant
to article 39 of Annex VI, that decisions of
the Seabed Disputes Chamber shall be en-
forceable in the territory of the United
States only in accordance with procedures
established by implementing legislation and
that such decisions shall be subject to such
legal and factual review as is constitu-
tionally required and without precedential
effect in any court of the United States.

(23) The United States—

(A) understands that article 161(8)(f) ap-
plies to the Council’s approval of amend-
ments to section 4 of Annex VI;

(B) declares that, under that article, it in-
tends to accept only a procedure that re-
quires consensus for the adoption of amend-
ments to section 4 of Annex VI; and

(C) in the case of an amendment to section
4 of Annex VI that is adopted contrary to
this understanding, that is, by a procedure
other than consensus, will consider itself
bound by such an amendment only if it sub-
sequently ratifies such amendment pursuant
to the advice and consent of the Senate.

(24) The United States declares that, with
the exception of articles 177-183, article 13 of
Annex IV, and article 10 of Annex VI, the
provisions of the Convention and the Agree-
ment, including amendments thereto and
rules, regulations, and procedures there-
under, are not self-executing.

Sec. 4. Conditions.

(a) In General.—The advice and consent of
the Senate under section 1 is subject to the
following conditions:

(1) Not later than 15 days after the receipt
by the Secretary of State of a written com-
munication from the Secretary-General of
the United Nations or the Secretary-General
of the Authority transmitting a proposal to
amend the Convention pursuant to article
312, 313, or 314, the President shall submit to
the Committee on Foreign Relations of the
Senate a copy of the proposed amendment.

(2) Prior to the convening of a Conference
to consider amendments to the Convention
proposed to be adopted pursuant to article
312 of the Convention, the President shall
consult with the Committee on Foreign Re-
lations of the Senate on the amendments to
be considered at the Conference. The Presi-
dent shall also consult with the Committee
on Foreign Relations of the Senate on any
amendment proposed to be adopted pursuant
to article 313 of the Convention.

(3) Not later than 15 days prior to any
meeting—

(A) of the Council of the International Sea-
bed Authority to consider an amendment to
the Convention proposed to be adopted pur-
suant to article 314 of the Convention, or

(B) of any other body under the Convention
to consider an amendment that would enter
into force pursuant to article 316(5) of the
Convention, the President shall consult with
the Committee on Foreign Relations of the
Senate on the amendment and on whether
the United States should object to its adop-
tion.

(4) All amendments to the Convention,
other than amendments under article 316(5)
of a technical or administrative nature, shall
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be submitted by the President to the Senate
for its advice and consent.

(6) The United States declares that it shall
take all necessary steps under the Conven-
tion to ensure that amendments under arti-
cle 316(5) are adopted in conformity with the
treaty clause in article 2, section 2 of the
United States Constitution.

(b) Inclusion of Certain Conditions in In-
strument of Ratification.—Conditions 4 and 5
shall be included in the United States instru-
ment of ratification to the Convention.

Section 1. Senate advice and consent sub-
ject to declarations and understandings.

The Senate advises and consents to the ac-
cession to the United Nations Convention on
the Law of the Sea, with annexes, adopted on
December 10, 1982 (hereafter in this resolu-
tion referred to as the ‘‘Convention”’), and to
the ratification of the Agreement Relating
to the Implementation of Part XI of the
United Nations Convention on the Law of
the Sea, with annex, adopted on July 28, 1994
(hereafter in this resolution referred to as
the ‘“‘Agreement’) (Treaty Doc. 103-39), sub-
ject to the declarations of section 2, to be
made under articles 287 and 298 of the Con-
vention, the declarations and understandings
of section 3, to be made under article 310 of
the Convention, and the conditions of sec-
tion 4.

Sec. 2. Declarations under articles 287 and
298.

The advice and consent of the Senate
under section 1 is subject to the following
declarations:

(1) The Government of the United States of
America declares, in accordance with article
287(1), that it chooses the following means
for the settlement of disputes concerning the
interpretation or application of the Conven-
tion:

(A) a special arbitral tribunal constituted
in accordance with Annex VIII for the settle-
ment of disputes concerning the interpreta-
tion or application of the articles of the Con-
vention relating to (1) fisheries, (2) protec-
tion and preservation of the marine environ-
ment, (3) marine scientific research, and (4)
navigation, including pollution from vessels
and by dumping; and

(B) an arbitral tribunal constituted in ac-
cordance with Annex VII for the settlement
of disputes not covered by the declaration in
subparagraph (A).

(2) The Government of the United States of
America declares, in accordance with article
298(1), that it does not accept any of the pro-
cedures provided for in section 2 of Part XV
(including, inter alia, the Sea-Bed Disputes
Chamber procedure referred to in article
287(2)) with respect to the categories of dis-
putes set forth in subparagraphs (a), (b), and
(c) of article 298(1). The United States fur-
ther declares that its consent to accession to
the Convention is conditioned upon the un-
derstanding that, under article 298(1)(b), each
State Party has the exclusive right to deter-
mine whether its activities are or were
“military activities’ and that such deter-
minations are not subject to review.

Sec. 3. Other declarations and under-
standings under article 310.

The advice and consent of the Senate
under section 1 is subject to the following
declarations and understandings:

(1) The United States understands that
nothing in the Convention, including any
provisions referring to ‘‘peaceful uses’” or
“‘peaceful purposes,” impairs the inherent
right of individual or collective self-defense
or rights during armed conflict.

(2) The United States understands, with re-
spect to the right of innocent passage under
the Convention, that—

(A) all ships, including warships, regardless
of, for example, cargo, armament, means of
propulsion, flag, origin, destination, or pur-
pose, enjoy the right of innocent passage;
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(B) article 19(2) contains an exhaustive list
of activities that render passage non-inno-
cent;

(C) any determination of non-innocence of
passage by a ship must be made on the basis
of acts it commits while in the territorial
sea, and not on the basis of, for example,
cargo, armament, means of propulsion, flag,
origin, destination, or purpose; and

(D) the Convention does not authorize a
coastal State to condition the exercise of the
right of innocent passage by any ships, in-
cluding warships, on the giving of prior noti-
fication to or the receipt of prior permission
from the coastal State.

(3) The United States understands, con-
cerning Parts IIT and IV of the Convention,
that—

(A) all ships and aircraft, including war-
ships and military aircraft, regardless of, for
example, cargo, armament, means of propul-
sion, flag, origin, destination, or purpose, are
entitled to transit passage and archipelagic
sea lanes passage in their ‘“‘normal mode’’;

(B) ‘“‘normal mode’’ includes, inter alia

(i) submerged transit of submarines;

(ii) overflight by military aircraft, includ-
ing in military formation;

(iii) activities necessary for the security of
surface warships, such as formation steam-
ing and other force protection measures;

(iv) underway replenishment; and

(v) the launching and recovery of aircraft;

(C) the words ‘‘strait” and ‘‘straits’ are
not limited by geographic names or cat-
egories and include all waters not subject to
Part IV that separate one part of the high
seas or exclusive economic zone from an-
other part of the high seas or exclusive eco-
nomic zone or other areas referred to in arti-
cle 45;

(D) the term ‘‘used for international navi-
gation” includes all straits capable of being
used for international navigation; and

(E) the right of archipelagic sea lanes pas-
sage is not dependent upon the designation
by archipelagic States of specific sea lanes
and/or air routes and, in the absence of such
designation or if there has been only a par-
tial designation, may be exercised through
all routes normally used for international
navigation.

(4) The United States understands, with re-
spect to the exclusive economic zone, that—

(A) all States enjoy high seas freedoms of
navigation and overflight and all other inter-
nationally lawful uses of the sea related to
these freedoms, including, inter alia, mili-
tary activities, such as anchoring, launching
and landing of aircraft and other military
devices, launching and recovering water-
borne craft, operating military devices, in-
telligence collection, surveillance and recon-
naissance activities, exercises, operations,
and conducting military surveys; and

(B) coastal State actions pertaining to
these freedoms and uses must be in accord-
ance with the Convention.

(6) The United States understands that
“marine scientific research’” does not in-
clude, inter alia—

(A) prospecting and exploration of natural
resources;

(B) hydrographic surveys;

(C) military activities, including military
surveys;

(D) environmental monitoring and assess-
ment pursuant to section 4 of Part XII; or

(E) activities related to submerged wrecks
or objects of an archaeological and historical
nature.

(6) The United States understands that any
declaration or statement purporting to limit
navigation, overflight, or other rights and
freedoms of all States in ways not permitted
by the Convention contravenes the Conven-
tion. Lack of a response by the United States
to a particular declaration or statement



S2716

made under the Convention shall not be in-
terpreted as tacit acceptance by the United
States of that declaration or statement.

(7) The United States understands that
nothing in the Convention limits the ability
of a State to prohibit or restrict imports of
goods into its territory in order to, inter
alia, promote or require compliance with en-
vironmental and conservation laws, norms,
and objectives.

(8) The United States understands that ar-
ticles 220, 228, and 230 apply only to pollution
from vessels (as referred to in article 211) and
not, for example, to pollution from dumping.

(9) The United States understands, with re-
spect to articles 220 and 226, that the ‘‘clear
grounds’ requirement set forth in those arti-
cles is equivalent to the ‘‘reasonable sus-
picion’ standard under United States law.

(10) The United States understands, with
respect to article 228(2), that—

(A) the ‘‘proceedings’ referred to in that
paragraph are the same as those referred to
in article 228(1), namely those proceedings in
respect of any violation of applicable laws
and regulations or international rules and
standards relating to the prevention, reduc-
tion and control of pollution from vessels
committed by a foreign vessel beyond the
territorial sea of the State instituting pro-
ceedings; and

(B) fraudulent concealment from an officer
of the United States of information con-
cerning such pollution would extend the
three-year period in which such proceedings
may be instituted.

(11) The United States understands, with
respect to article 230, that—

(A) it applies only to natural persons
aboard the foreign vessels at the time of the
act of pollution;

(B) the references to ‘monetary penalties
only” exclude only imprisonment and cor-
poral punishment;

(C) the requirement that an act of pollu-
tion be ‘‘willful” in order to impose non-
monetary penalties would not constrain the
imposition of such penalties for pollution
caused by gross negligence;

(D) in determining what constitutes a ‘‘se-
rious’” act of pollution, a State may con-
sider, as appropriate, the cumulative or ag-
gregate impact on the marine environment
of repeated acts of pollution over time; and

(E) among the factors relevant to the de-
termination whether an act of pollution is
‘‘serious,”” a significant factor is non-compli-
ance with a generally accepted international
rule or standard.

(12) The United States understands that
sections 6 and 7 of Part XII do not limit the
authority of a State to impose penalties,
monetary or nonmonetary, for, inter alia—

(A) non-pollution offenses, such as false
statements, obstruction of justice, and ob-
struction of government or judicial pro-
ceedings, wherever they occur; or

(B) any violation of national laws and reg-
ulations or applicable international rules
and standards for the prevention, reduction
and control of pollution of the marine envi-
ronment that occurs while a foreign vessel is
in any of its ports, rivers, harbors, or off-
shore terminals.

(13) The United States understands that
the Convention recognizes and does not con-
strain the long-standing sovereign right of a
State to impose and enforce conditions for
the entry of foreign vessels into its ports,
rivers, harbors, or offshore terminals, such
as a requirement that ships exchange ballast
water beyond 200 nautical miles from shore
or a requirement that tank vessels carrying
oil be constructed with double hulls.

(14) The United States understands, with
respect to article 21(2), that measures apply-
ing to the ‘‘design, construction, equipment
or manning’’ do not include, inter alia, meas-

CONGRESSIONAL RECORD — SENATE

ures such as traffic separation schemes, ship
routing measures, speed limits, quantitative
restrictions on discharge of substances, re-
strictions on the discharge and/or uptake of
ballast water, reporting requirements, and
record-keeping requirements.

(156) The United States understands that
the Convention supports a coastal State’s ex-
ercise of its domestic authority to regulate
discharges into the marine environment re-
sulting from industrial operations on board a
foreign vessel.

(16) The United States understands that
the Convention supports a coastal State’s ex-
ercise of its domestic authority to regulate
the introduction into the marine environ-
ment of alien or new species.

(17) The United States understands that,
with respect to articles 61 and 62, a coastal
State has the exclusive right to determine
the allowable catch of the living resources in
its exclusive economic zone, whether it has
the capacity to harvest the entire allowable
catch, whether any surplus exists for alloca-
tion to other States, and to establish the
terms and conditions under which access
may be granted. The United States further
understands that such determinations are,
by virtue of article 297(3)(a), not subject to
binding dispute resolution under the Conven-
tion.

(18) The United States understands that ar-
ticle 65 of the Convention lent direct support
to the establishment of the moratorium on
commercial whaling, supports the creation
of sanctuaries and other conservation meas-
ures, and requires States to cooperate not
only with respect to large whales, but with
respect to all cetaceans.

(19) The United States understands that,
with respect to article 33, the term ‘‘sanitary
laws and regulations’ includes laws and reg-
ulations to protect human health from, inter
alia, pathogens being introduced into the
territorial sea.

(20) The United States understands that
decisions of the Council pursuant to proce-
dures other than those set forth in article
161(8)(d) will involve administrative, institu-
tional, or procedural matters and will not re-
sult in substantive obligations on the United
States.

(21) The United States understands that
decisions of the Assembly under article
160(2)(e) to assess the contributions of mem-
bers are to be taken pursuant to section 3(7)
of the Annex to the Agreement and that the
United States will, pursuant to section 9(3)
of the Annex to the Agreement, be guaran-
teed a seat on the Finance Committee estab-
lished by section 9(1) of the Annex to the
Agreement, so long as the Authority sup-
ports itself through assessed contributions.

(22) The United States declares, pursuant
to article 39 of Annex VI, that decisions of
the Seabed Disputes Chamber shall be en-
forceable in the territory of the United
States only in accordance with procedures
established by implementing legislation and
that such decisions shall be subject to such
legal and factual review as is constitu-
tionally required and without precedential
effect in any court of the United States.

(23) The United States—

(A) understands that article 161(8)(f) ap-
plies to the Council’s approval of amend-
ments to section 4 of Annex VI;

(B) declares that, under that article, it in-
tends to accept only a procedure that re-
quires consensus for the adoption of amend-
ments to section 4 of Annex VI; and

(C) in the case of an amendment to section
4 of Annex VI that is adopted contrary to
this understanding, that is, by a procedure
other than consensus, will consider itself
bound by such an amendment only if it sub-
sequently ratifies such amendment pursuant
to the advice and consent of the Senate.
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(24) The United States declares that, with
the exception of articles 177-183, article 13 of
Annex IV, and article 10 of Annex VI, the
provisions of the Convention and the Agree-
ment, including amendments thereto and
rules, regulations, and procedures there-
under, are not self-executing.

Sec. 4. Conditions.

(a) In General.—The advice and consent of
the Senate under section 1 is subject to the
following conditions:

(1) Not later than 15 days after the receipt
by the Secretary of State of a written com-
munication from the Secretary-General of
the United Nations or the Secretary-General
of the Authority transmitting a proposal to
amend the Convention pursuant to article
312, 313, or 314, the President shall submit to
the Committee on Foreign Relations of the
Senate a copy of the proposed amendment.

(2) Prior to the convening of a Conference
to consider amendments to the Convention
proposed to be adopted pursuant to article
312 of the Convention, the President shall
consult with the Committee on Foreign Re-
lations of the Senate on the amendments to
be considered at the Conference. The Presi-
dent shall also consult with the Committee
on Foreign Relations of the Senate on any
amendment proposed to be adopted pursuant
to article 313 of the Convention.

(3) Not later than 15 days prior to any
meeting—

(A) of the Council of the International Sea-
bed Authority to consider an amendment to
the Convention proposed to be adopted pur-
suant to article 314 of the Convention, or

(B) of any other body under the Convention
to consider an amendment that would enter
into force pursuant to article 316(5) of the
Convention,

the President shall consult with the Com-
mittee on Foreign Relations of the Senate on
the amendment and on whether the United
States should object to its adoption.

(4) All amendments to the Convention,
other than amendments under article 316(5)
of a technical or administrative nature, shall
be submitted by the President to the Senate
for its advice and consent.

(5) The United States declares that it shall
take all necessary steps under the Conven-
tion to ensure that amendments under arti-
cle 316(b) are adopted in conformity with the
treaty clause in article 2, section 2 of the
United States Constitution.

(b) Inclusion of Certain Conditions in In-
strument of Ratification.—Conditions 4 and 5
shall be included in the United States instru-
ment of ratification to the Convention.

———

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. CORNYN (for himself and Mr.
LIEBERMAN):

S. 2194. A Dbill to amend part D of title IV
of the Social Security Act to improve the
collection of child support, and for other pur-
poses; to the Committee on Finance.

By Mr. BIDEN (for himself, Mr. HATCH,
Mr. GRASSLEY, Mr. HARKIN, Mr. STE-
VENS, Mr. McCAIN, Mr. NELSON of
Florida, Mrs. FEINSTEIN, Mr. ALLEN,
and Ms. MURKOWSKI):

S. 2195. A bill to amend the Controlled Sub-
stances Act to clarify the definition of ana-
bolic steroids and to provide for research and
education activities relating to steroids and
steroid precursors; to the Committee on the
Judiciary.
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