S12028

A bill (H.R. 4657) to amend the Balanced
Budget Act of 1997 to improve the adminis-
tration of Federal pension benefit payments
for District of Columbia teachers, police offi-
cers, and fire fighters, and for other pur-
poses.

There being no objection, the Senate
proceeded to consider the bill.

Mr. FRIST. I ask unanimous consent
that the bill be read a third time and
passed, the motion to reconsider be
laid upon the table, and that any state-
ments relating to the bill be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 4657) was read the third
time and passed.

ANTICOUNTERFEITING ACT OF 2004

ANTICOUNTERFEITING
AMENDMENTS ACT OF 2004

Mr. FRIST. Mr. President, I ask
unanimous consent that the Judiciary
Committee be discharged and the Sen-
ate proceed to the immediate consider-
ation of S. 2227 and H.R. 3632, en bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the bills by title.

The legislative clerk read as follows:

A Dbill (8. 2227) to prevent and punish coun-
terfeiting and copyright piracy, and for
other purposes.

A Dbill (H.R. 3632) to prevent and punish
counterfeiting of copyrighted copies and
phonorecords, and for other purposes.

There being no objection, the Senate
proceeded to consider the bills, en bloc.

Mr. FRIST. I ask unanimous consent
that the bills be read a third time and
passed and the motions to reconsider
be laid upon the table, en bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (S. 2227) was read the third
time and passed, as follows:

S. 2227

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as
‘“Anticounterfeiting Act of 2004”.

SEC. 2. FINDINGS.

Congress finds that—

(1) American innovation, and the protec-
tion of that innovation by the government,
has been a critical component of the eco-
nomic growth of this Nation throughout the
history of the Nation;

(2) copyright-based industries represent
one of the most valuable economic assets of
this country, contributing over 5 percent of
the gross domestic product of the United
States and creating significant job growth
and tax revenues;

(3) the American intellectual property sec-
tor employs approximately 4,300,000 people,
representing over 3 percent of total United
States employment;

(4) the proliferation of organized criminal
counterfeiting enterprises threatens the eco-
nomic growth of United States copyright in-
dustries;

(5) the American intellectual property sec-
tor has invested millions of dollars to de-
velop highly sophisticated authentication
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features that assist consumers and law en-
forcement in distinguishing genuine intellec-
tual property products and packaging from
counterfeits;

(6) in order to thwart these industry ef-
forts, counterfeiters traffic in, and tamper
with, genuine authentication features, for
example, by obtaining genuine authentica-
tion features through illicit means and then
commingling these features with counterfeit
software or packaging;

(7) Federal law does not provide adequate
civil and criminal remedies to combat tam-
pering activities that directly facilitate
counterfeiting crimes; and

(8) in order to strengthen Federal enforce-
ment against counterfeiting of copyrighted
works, Congress must enact legislation
that—

(A) prohibits trafficking in, and tampering
with, authentication features of copyrighted
works; and

(B) permits aggrieved parties an appro-
priate civil cause of action.

SEC. 3. PROHIBITION AGAINST TRAFFICKING IN
ILLICIT AUTHENTICATION FEA-
TURES.

(a) IN GENERAL.—Section 2318 of title 18,
United States Code, is amended—

(1) by striking the heading and inserting
“Trafficking in counterfeit labels, illicit au-
thentication features, or counterfeit docu-
mentation or packaging’’;

(2) by striking subsection (a) and inserting
the following:

‘‘(a) Whoever, in any of the circumstances
described in subsection (c), knowingly traf-
fics in—

‘“(1) a counterfeit label affixed to, or de-
signed to be affixed to—

‘‘(A) a phonorecord;

‘(B) a copy of a computer program;

‘“(C) a copy of a motion picture or other
audiovisual work; or

‘(D) documentation or packaging;

‘“(2) an illicit authentication feature af-
fixed to or embedded in, or designed to be af-
fixed to or embedded in—

‘‘(A) a phonorecord;

‘“(B) a copy of a computer program;

‘“(C) a copy of a motion picture or other
audiovisual work; or

‘(D) documentation or packaging; or

‘“(3) counterfeit documentation or pack-
aging, shall be fined under this title or im-
prisoned for not more than 5 years, or
both.”’;

(3) in subsection (b)—

(A) in paragraph (2), by striking ‘“‘and” at
the end;

(B) in paragraph (3)—

(i) by striking ‘‘and ‘audiovisual work’
have’ and inserting the following: *‘, ‘audio-
visual work’, and ‘copyright owner’ have’’;
and

(ii) by striking the period at the end and
inserting a semicolon; and

(C) by adding at the end the following:

‘“(4) the term ‘authentication feature’
means any hologram, watermark, certifi-
cation, symbol, code, image, sequence of
numbers or letters, or other physical feature
that either individually or in combination
with another feature is used by the respec-
tive copyright owner to verify that a phono-
record, a copy of a computer program, a copy
of a motion picture or other audiovisual
work, or documentation or packaging is not
counterfeit or otherwise infringing of any
copyright;

“(5) the term ‘documentation or pack-
aging’ means documentation or packaging
for a phonorecord, copy of a computer pro-
gram, or copy of a motion picture or other
audiovisual work; and

‘“(6) the term ‘illicit authentication fea-
ture’ means an authentication feature,
that—
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‘“‘(A) without the authorization of the re-
spective copyright owner has been tampered
with or altered so as to facilitate the repro-
duction or distribution of—

‘‘(i) a phonorecord;

‘‘(ii) a copy of a computer program;

‘“(iii) a copy of a motion picture or other
audiovisual work; or

‘(iv) documentation or packaging;
in violation of the rights of the copyright
owner under title 17;

‘“(B) is genuine, but has been distributed,
or is intended for distribution, without the
authorization of the respective copyright
owner; or

“(C) appears to be genuine, but is not.”’;

(4) in subsection (¢c)—

(A) by striking paragraph (3) and inserting
the following:

‘(3) the counterfeit label or illicit authen-
tication feature is affixed to, is embedded in,
or encloses, or is designed to be affixed to, to
be embedded in, or to enclose—

‘“(A) a phonorecord of a copyrighted sound
recording;

‘“(B) a copy of a copyrighted computer pro-
gram;

‘“(C) a copy of a copyrighted motion pic-
ture or other audiovisual work; or

‘(D) documentation or packaging; or’’; and

(B) in paragraph (4), by striking ‘for a
computer program’’;

(5) in subsection (d)—

(A) by inserting ‘‘or illicit authentication
features” after ‘‘counterfeit labels” each
place it appears;

(B) by inserting ‘‘or illicit authentication
features’ after ‘‘such labels’’; and

(C) by inserting before the period at the
end the following: ‘‘, and of any equipment,
device, or materials used to manufacture, re-
produce, or assemble the counterfeit labels
or illicit authentication features’’; and

(6) by adding at the end the following:

¢(f) CIvIL REMEDIES FOR VIOLATION.—

‘(1) IN GENERAL.—Any copyright owner
who is injured by a violation of this section
or is threatened with injury, may bring a
civil action in an appropriate United States
district court.

‘“(2) DISCRETION OF COURT.—In any action
brought under paragraph (1), the court—

“(A) may grant 1 or more temporary or
permanent injunctions on such terms as the
court determines to be reasonable to prevent
or restrain violations of this section;

‘“(B) at any time while the action is pend-
ing, may order the impounding, on such
terms as the court determines to be reason-
able, of any article that is in the custody or
control of the alleged violator and that the
court has reasonable cause to believe was in-
volved in a violation of this section; and

“(C) may award to the injured party—

‘(i) reasonable attorney fees and costs; and

“(ii)(I) actual damages and any additional
profits of the violator, as provided by para-
graph (3); or

“(II) statutory damages, as provided by
paragraph (4).

¢“(3) ACTUAL DAMAGES AND PROFITS.—

‘“‘(A) IN GENERAL.—The injured party is en-
titled to recover—

‘(i) the actual damages suffered by the in-
jured party as a result of a violation of this
section, as provided by subparagraph (B); and

‘“(ii) any profits of the violator that are at-
tributable to a violation of this section and
are not taken into account in computing the
actual damages.

“(B) CALCULATION OF DAMAGES.—The court
shall calculate actual damages by multi-
plying—

‘‘(i) the value of the phonorecords or copies
to which counterfeit labels, illicit authen-
tication features, or counterfeit documenta-
tion or packaging were affixed or embedded,
or designed to be affixed or embedded; by
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‘‘(ii) the number of phonorecords or copies
to which counterfeit labels, illicit authen-
tication features, or counterfeit documenta-
tion or packaging were affixed or embedded,
or designed to be affixed or embedded, unless
such calculation would underestimate the
actual harm suffered by the copyright owner.

‘(C) DEFINITION.—For purposes of this
paragraph, the term ‘value of the phono-
record or copy’ means—

‘(i) the retail value of an authorized pho-
norecord of a copyrighted sound recording;

‘‘(ii) the retail value of an authorized copy
of a copyrighted computer program; or

‘‘(iii) the retail value of a copy of a copy-
righted motion picture or other audiovisual
work.

‘(4) STATUTORY DAMAGES.—The injured
party may elect, at any time before final
judgment is rendered, to recover, instead of
actual damages and profits, an award of stat-
utory damages for each violation of this sec-
tion in a sum of not less than $2,500 or more
than $25,000, as the court considers appro-
priate.

‘(b) SUBSEQUENT VIOLATION.—The court
may increase an award of damages under
this subsection by 3 times the amount that
would otherwise be awarded, as the court
considers appropriate, if the court finds that
a person has subsequently violated this sec-
tion within 3 years after a final judgment
was entered against that person for a viola-
tion of this section.

¢“(6) LIMITATION ON ACTIONS.—A civil action
may not be commenced under this section
unless it is commenced within 3 years after
the date on which the claimant discovers the
violation.

“(g) OTHER RIGHTS NOT AFFECTED.—Noth-
ing in this section shall enlarge, diminish, or
otherwise affect liability under section 1201
or 1202 of title 17.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The item relating to section 2318 in
the table of sections at the beginning of
chapter 113 of title 18, United States Code, is
amended by inserting ‘‘or illicit authentica-
tion features’ after ‘‘counterfeit labels”.

The bill (H.R. 3632) was read the third
time and passed.

—————

EISENHOWER EXCHANGE FELLOW-
SHIP PROGRAM TRUST FUND EN-
HANCEMENT ACT OF 2004

Mr. FRIST. Mr. President, I ask
unanimous consent that the Foreign
Relations Committee be discharged
from further consideration of H.R. 2121,
and the Senate proceed to its imme-
diate consideration.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report the bill by title.

The legislative clerk read as follows:

A bill (H.R. 2121) to amend the Eisenhower
Exchange Fellowship Act of 1990 to authorize
additional appropriations for the Eisenhower
Exchange Fellowship Program Trust Fund,
and for other purposes.

There being no objection, the Senate
proceeded to consider the bill.

Mr. FRIST. Mr. President, I ask
unanimous consent that the Roberts
amendment be agreed to, the bill, as
amended, be read a third time and
passed, the motion to reconsider be
laid upon the table, and any statement
relating to the bill be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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The amendment (No. 4088) was agreed
to, as follows:

(Purpose: To remove a fiscal year limitation
from an authorization of appropriations)
On page 4, on lines 5 and 6, strike ‘‘for fis-

cal year 2004,

The bill (H.R. 2121), as amended, was
read the third time and passed.

——————

AMENDING THE INTERNAL
REVENUE CODE OF 1986

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of H.R. 5394, which is at the desk.

The PRESIDING OFFICER (Mr.
BURNS). The clerk will report the bill
by title.

The legislative clerk read as follows:

A Dbill (H.R. 5394) to amend the Internal
Revenue Code of 1986 to modify the taxation
of arrow components.

There being no objection, the Senate
proceeded to consider the bill.

Mr. FRIST. Mr. President, I ask
unanimous consent that the bill be
read a third time and passed, the mo-
tion to reconsider be laid upon the
table, and that any statements relating
to the bill be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 5394) was read the third
time and passed.

———

AMENDING THE PUBLIC HEALTH
SERVICE ACT

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of H.R. 5204 received from the
House.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The legislative clerk read as follows:

A bill (H.R. 5204) to amend section 340E of
the Public Health Service Act (relating to
children’s hospitals) to modify provisions re-
garding the determination of the amount of
payments for indirect expenses associated
with operating approved graduate medical
residency training programs.

There being no objection, the Senate
proceeded to consider the bill.

Mr. FRIST. Mr. President, I ask
unanimous consent that the bill be
read three times and passed, the mo-
tion to reconsider be laid upon the
table, and that any statement relating
to the bill be printed in the RECORD as
if read, with no intervening action.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 5204) was read the third
time and passed.

———

AUTHORIZING THE SECRETARY OF
COMMERCE TO MAKE AVAIL-
ABLE CERTAIN PROPERTY

Mr. FRIST. Mr. President, I ask
unanimous consent that the Commerce
Committee be discharged from further
consideration of H.R. 4027 and the Sen-
ate proceed to its immediate consider-
ation.
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The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the bill by title.

The legislative clerk read as follows:

A bill (H.R. 4027) to authorize the Sec-
retary of Commerce to make available to the
University of Miami property under the ad-
ministrative jurisdiction of the National
Oceanic and Atmospheric Administration on
Virginia Key, Florida, for use by the Univer-
sity for a Marine Life Science Center.

There being no objection, the Senate
proceeded to consider the bill.

Mr. FRIST. Mr. President, I ask
unanimous consent that the bill be
read a third time and passed, the mo-
tion to reconsider be laid upon the
table, and any statements relating to
the bill be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 4027) was read the third
time and passed.

———

COMMERCIAL SPACE LAUNCH
AMENDMENTS ACT OF 2004

Mr. FRIST. Mr. President, I ask
unanimous consent the Senate proceed
to the immediate consideration of H.R.
5382, which is at the desk.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The legislative clerk read as follows:

A bill (H.R. 5382) to promote the develop-
ment of the emerging commercial human
space flight industry, and for other purposes.

There being no objection, the Senate
proceeded to consider the bill.

Mr. FRIST. I ask unanimous consent
the bill be read a third time and
passed, the motion to reconsider be
laid upon the table, and that any state-
ments relating to the bill be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 5382) was read the third
time and passed.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. STEVENS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
RECESS

Mr. STEVENS. Mr. President, I ask
unanimous consent that the Senate
stand in recess subject to the call of
the Chair.

There being no objection, the Senate,
at 10:27 p.m., recessed subject to the
call of the Chair, and reassembled at
10:45 p.m. when called to order by the
Presiding Officer (Mr. BURNS).

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

MORNING BUSINESS

Mr. FRIST. Mr. President, I ask
unanimous consent that there now be a
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