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A sharp-eyed Democratic staff member 

spotted the terse paragraph sitting like a 
toxic clam in the muck of the omnibus 
spending bill, a 3,000-page disgrace in its own 
right that capped months of Capitol pro-
crastination. Once the provision was found, 
everyone felt compelled to denounce it. Sen-
ator Charles Grassley, the Iowa Republican, 
growled that it summoned ‘‘the dark days in 
our history when taxpayer information was 
used against political enemies.’’ The Senate 
declared the clause void, forcing G.O.P. lead-
ers in the House, where the gambit origi-
nated, to sheepishly follow suit. House lead-
ers insisted there was never an intent to pry 
into taxpayers’ lives. The goal, they said, 
was simply to establish better oversight of 
the tax collection bureaucracy. Really? Then 
how come anyone bothering to read the bill 
(and that did not include many members of 
Congress) could see what an outrageous li-
cense it provided for the appropriations com-
mittees to look into tax offices ‘‘and any tax 
returns or return information contained 
therein.’’ 

Embarrassed solons had to admit they had 
no idea what other dangerous items might be 
in the bill. Taxpayers can only hope someone 
keeps reading.∑ 

f 

IDEA 

∑ Mr. HARKIN. Mr. President, I wish 
to thank my colleagues, Chairman 
GREGG and Senator KENNEDY, as well 
as Chairman BOEHNER and Representa-
tive MILLER, for conducting a truly bi-
partisan conference. When the legisla-
tive process is working properly, we 
have a fair negotiation, and more often 
than not, that produces a better bill. 
Not a bill that gives each of us every-
thing we wanted, but a fair result given 
the two bills that we are charged with 
reconciling. And that is what we have 
here. 

Last week, Washington Post’s inter-
net site ran a cartoon by Ted Rall that 
was one of the most egregious things I 
have ever seen. I don’t know if many of 
you saw it, but it showed a student in 
a wheelchair with crossed eyes and 
drool coming from his mouth. He had 
joined a class of students without dis-
abilities and here is what one of the 
panels of the cartoon read: ‘‘The spe-
cial needs kids make people uncomfort-
able and slow the pace of learning.’’ 
The cartoon showed the class changing 
from higher level math to simple addi-
tion because of the special education 
student. 

The cartoon was supposed to be some 
kind of analogy to the United States, 
but it was very hard to understand the 
point. What was crystal clear, however, 
was the author’s bigotry and stereo-
typing of children with disabilities. I 
understand that the Post will no longer 
run cartoons by Mr. Rall because car-
toons like this are not funny. They are 
hurtful and serve as a stark reminder 
of why we are here and why IDEA is 
such important civil rights legislation. 

I was here in Congress in 1975, as 
were some of my Senate colleagues, 
when IDEA was enacted. It is impor-
tant to remember why we passed this 
legislation in the first place. We passed 
it because bigotry and discrimination 
were keeping a million children with 

disabilities completely out of school. 
Those children were locked out of an 
education and denied the bright future 
that comes with an education. IDEA 
opened the doors of opportunity for 
those children. 

I have participated in many subse-
quent revisions to the law over the 
past 29 years, and I am supporting this 
reauthorization because we continue 
our proud tradition of ensuring that 
children with disabilities have the 
right to a free, appropriate public edu-
cation (FAPE). In addition, we improve 
the enforcement of that right. 

Over the years, I have been involved 
in the debate about disciplining stu-
dents with disabilities—and this was a 
major issue for the conferees. I know 
parents were very concerned about 
changes to this section of the law. I ap-
preciate and understand those concerns 
because I have shared them. 

While this reauthorization stream-
lines the discipline provisions, it con-
tinues several key principles. We will 
continue to consider the impact of the 
disability on what the child is doing, 
and we will not punish children for be-
havior that is related to their dis-
ability. It is also important that we 
continue to require that children re-
ceive educational services when they 
are being disciplined so they do not fall 
further behind. We also continue to 
emphasize that an assessment and 
services must be provided to children 
who have more serious behaviors so we 
can prevent future discipline problems. 

I believe that discipline will become 
less and less of an issue over time as 
schools implement positive behavior 
supports more widely. Section 
614(d)(3)(B), entitled Consideration of 
Special Factors, was added in 1997 to 
provide special emphasis on certain re-
lated services, modifications, and aux-
iliary aides which were not being con-
sidered by IEP teams and therefore not 
provided. The Senate bill modified sub-
section 614(d)(3)(B)(i) to state that be-
havioral supports must be provided 
when the child’s behavior impeded his/ 
her education or that of others. In con-
ference, current law was reinstated in 
order to make the subsection con-
sistent with the other special consider-
ation subsections. 

By instructing the IEP team to con-
sider the specified services, it goes 
without saying that the services must 
be provided if the IEP team finds that 
the services will assist the child in ben-
efiting from his/her educational pro-
gram. In the case of behavioral inter-
ventions, the section sets forth the cir-
cumstances when the services would be 
required. 

The regulations to IDEA specify that 
‘‘if, in considering the special factors 
. . . the IEP team determines that a 
child needs a particular device or serv-
ice (including an intervention, accom-
modation, or other program modifica-
tion) in order for the child to receive 
FAPE, the IEP team must include a 
statement to that effect in the child’s 
IEP.’’ 34 C.F.R. Sec. 346(c). And IEP 

services must be provided to the stu-
dent. See Office of Special Education 
Programs Letter to Osterhout, 35 
IDELR 9 (2000). 

There has been widespread non-
compliance with this requirement. 
However with reauthorization’s in-
creased emphasis on monitoring and 
enforcement, we expect this implemen-
tation will improve. Children whose be-
havior is impeding them or others from 
learning should get the positive behav-
ioral supports they need when the IEP 
team considers this issue and finds 
that the services are part of FAPE for 
that child. 

In addition, we allow schools to use 
up to 15 percent of their funds to ad-
dress behavior issues for children who 
have not been identified as special edu-
cation students. Also, Senator CLINTON 
has worked to include authorization 
for a program that would provide fund-
ing for systemic positive behavioral 
supports in schools. 

Research by Dr. George Sugai and 
others indicates that the implementa-
tion of positive behavioral supports can 
have a dramatic impact on disciplinary 
problems. Dr. Sugai testified in 2002 be-
fore the Health, Education, and Labor 
Committee that by shifting to 
schoolwide positive behavioral sup-
ports, an urban elementary school de-
creased its office referrals from 600 to 
100. It also decreased in 1 year its days 
of suspension from 80 to 35. Schools can 
save administrators’ time and re-
sources and cut down on discipline 
problems by implementing these pro-
grams. 

Another area that generated discus-
sion in this reauthorization is litiga-
tion and attorneys fees. However, the 
facts show that there is very little liti-
gation under IDEA. GAO examined the 
data and concluded that the use of 
‘‘formal dispute resolution mechanisms 
has been generally low relative to the 
number of children with disabilities,’’ 
according to a 2003 report titled, ‘‘Spe-
cial Education: Numbers of Formal 
Disputes are Low and States are Using 
Mediation and Other Strategies to Re-
solve Conflicts.’’ 

My own State of Iowa follows the 
general trend of very low hearings and 
court cases. A graduate student in 
Iowa did a thorough analysis of due 
process hearings in Iowa from 1989–2001. 
Since the amendments in 1997, there 
were three hearings in 1998; three also 
in 1999 and four hearings in 2000. The 
Department of Education informs me 
that this trend continues, with only 
three hearings in each of the past 2 
years. And there are thousands of chil-
dren in special education in the State 
of Iowa. 

Given the fact that litigation is gen-
erally not a problem in IDEA, in this 
reauthorization we merely include a 
standard that is used in other civil 
rights contexts—it is generally referred 
to by the case, Christiansburg Garment 
Company vs. Equal Employment Oppor-
tunity Commission, 98 S.Ct. 694 (1978). 
Both prongs of the Christiansburg 
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standard (filing or pursuing litigation 
that is groundless or for bad faith/im-
proper purpose) adopted today are very 
high standards, and prevailing defend-
ants are rarely able to meet them. 
They are designed for only the most 
egregious cases. 

Also, in deciding cases under this 
standard, courts have considered the 
party’s ability to pay. This is impor-
tant because Congress does not intend 
to impose a harsh financial penalty on 
parents who are merely trying to help 
their child get needed services and sup-
ports. So in applying this standard and 
deciding whether to grant defendants 
fees, the court must also consider the 
ability of the parents to pay. 

A school district would be foolhardy 
to try to use these provisions in any 
but the most egregious cases. Not only 
would the school be wasting its own re-
sources if it did not prevail, but it 
would be liable for the parents’ fees de-
fending the action. 

Unlike parents who are entitled to 
attorney fees if they win the case, the 
fact that a LEA ultimately prevailed is 
not grounds for assessing fees against a 
parent or parent’s attorney. As the Su-
preme Court concluded in Christians-
burg, courts should not engage in ‘‘post 
hoc reasoning by concluding that, be-
cause a plaintiff did not ultimately 
prevail, his action must have been un-
reasonable or without foundation. This 
kind of hindsight logic could discour-
age all but the most airtight claims, 
for seldom can a prospective plaintiff 
be sure of ultimate success.’’ 

As GAO found, there has been a low 
incidence of litigation under IDEA. The 
cases that are filed are generally pur-
sued because parents have no other 
choice. Congress does not intend to dis-
courage these parents from enforcing 
their child’s right to a free, appro-
priate, public education. This is merely 
to address the most egregious type of 
behavior in very rare circumstances 
where it might arise. 

In this reauthorization, we also in-
clude a 2-year statute of limitations on 
claims. However, it should be noted 
that this limitation is not designed to 
have any impact on the ability of a 
child to receive compensatory damages 
for the entire period in which he or she 
has been deprived of services. The stat-
ute of limitations goes only to the fil-
ing of the complaint, not the crafting 
of remedy. This is important because it 
is only fair that if a school district re-
peatedly failed to provide services to a 
child, they should be required to pro-
vide compensatory services to rectify 
this problem and help the child achieve 
despite the school’s failings. 

Therefore, compensatory education 
must cover the entire period and must 
belatedly provide all education and re-
lated services previously denied and 
needed to make the child whole. Chil-
dren whose parents can’t afford to pay 
for special education and related serv-
ices when school districts fail to pro-
vide FAPE should be treated the same 
as children whose parents can. Children 

whose parents have the funds can be 
fully reimbursed under the Supreme 
Courts decisions in Burlington and 
Florence County, subject to certain eq-
uitable considerations, and children 
whose parents lack the funds should 
not be treated differently. 

I also want to discuss the monitoring 
and enforcement sections of this bill. I 
want to thank Senator KENNEDY for his 
leadership on this issue. Again, GAO 
has issued a report that has informed 
our deliberations around this issue. 
They noted that the Department of 
Education found violations of IDEA in 
30 of the 31 States monitored. In addi-
tion, GAO found that the majority of 
these violations were for failure to pro-
vide actual services to children. That 
report, issued this year, is titled, ‘‘Spe-
cial Education: Improved Timeliness 
and Better Use of Enforcement Actions 
Could Strengthen Education’s Moni-
toring System.’’ 

When we passed the Americans with 
Disabilities Act, we said that our four 
national goals for people with disabil-
ities were equality of opportunity, full 
participation, independent living, and 
economic self-sufficiency. But children 
with disabilities are never going to 
meet any of those goals if they don’t 
get the tools they need when they are 
young. So if we truly want equal oppor-
tunity for individuals with disabilities, 
it has to start with IDEA, and with our 
youth, who are our future. The law 
must be enforced so they receive the 
services and supports they need to get 
a quality education and a brighter fu-
ture. 

As part of the enforcement of this 
law, States must ensure that local edu-
cation agencies are meeting their tar-
gets to provide a free, appropriate pub-
lic education. If they fail to do so, the 
State must take action, including pro-
hibiting the flexible use of any of the 
local education agency’s resources. 

In addition to monitoring and en-
forcement, there are other improve-
ments in this bill. I will mention one 
area that is near and dear to my heart 
because of my brother Frank, who, as 
many of you know, was deaf. In this 
bill, we add interpreter services to the 
list of related services, a change that is 
long overdue and we continue to re-
quire the Department of Education to 
fund captioning so deaf and hard-of- 
hearing individuals will have equal ac-
cess to the media. 

While I support the bill, I must point 
out, however, that I am deeply dis-
appointed that this bill does not in-
clude mandatory full funding of IDEA. 
We fought for this on the floor of the 
Senate. Even though a majority of the 
Senate agreed, we did not have the 
needed 60 votes, and it did not become 
part of the Senate bill. I continue to 
believe that mandatory funding is re-
quired to give schools the resources 
they need to ensure that all children 
get a quality education. 

This bill does, however, have specific 
authorized levels that will get us to 
full funding in 7 years. If we fail to 

meet these levels, I will continue to 
argue that Congress should provide 
mandatory funding to ensure we meet 
the commitment we made almost 30 
years ago. 

This is a bill about children. We all 
tell our children to keep their prom-
ises, to fulfill any commitments they 
make. Yet Congress has not kept its 
word to these children and their fami-
lies. We have not provided the re-
sources we said we would. We must 
fully fund IDEA. This is important to 
children, to schools, and to our com-
munities. And it is the right thing to 
do. 

I want to thank the staff who worked 
so hard on this bill. On my staff, I 
would like to thank Mary Giliberti, 
Julie Carter, Erik Fatemi, and Justin 
Chappell. I especially thank Senator 
KENNEDY’s staff for their dedication to 
children with disabilities, including 
Connie Garner, Kent Mitchell, Michael 
Dannenberg, Roberto Rodriguez, and 
Jeremy Buzzell. 

I would also like to thank Denzel 
McGuire, Annie White, Bill Lucia, and 
Courtney Brown on Senator GREGG’s 
staff for their efforts to ensure a bipar-
tisan process. 

Also, thanks go to Sally Lovejoy and 
David Cleary with Congressman 
BOEHNER; Alex Nock with Congressman 
MILLER; Michael Yudin with Senator 
BINGAMAN; Carmel Martin, formerly 
with Senator BINGAMAN’s staff; Jamie 
Fasteau, with Senator MURRAY’s; Beth-
any Little, formerly with Senator 
MURRAY’s staff; Catherine Brown, with 
Senator CLINTON; Justin King with 
Senator JEFFORDS; Rebecca Litt, with 
Senator MIKULSKI; Elyse Wasch, with 
Senator REED; Maryellen McGuire and 
Jim Fenton with Senator DODD; Joan 
Huffer, with Senator DASCHLE; Bethany 
Dickerson with the Democratic Policy 
Committee; and Erica Buehrens, with 
Senator EDWARDS. 

Mr. President, IDEA is fundamen-
tally a civil rights statute for children 
with disabilities. I have worked with 
my colleagues on this conference to en-
sure that core rights are protected and 
enforced.∑ 

f 

NAMING OF JAMES R. BROWNING 
FEDERAL COURTHOUSE 

∑ Mr. BAUCUS. Mr. President, I would 
like to speak briefly about legislation 
to rename the U.S. Courthouse in San 
Francisco after Judge James R. Brown-
ing. This legislation cleared Congress 
over the weekend. It is a long overdue 
honor for one of the Nation’s finest 
public servants. 

I would like to thank my Senate 
friends and colleagues for their hard 
work and support, particularly Senator 
BOXER, who sponsored the Browning 
courthouse naming legislation. I would 
also like to recognize and thank Sen-
ator HATCH and Senator STEVENS. 
Their efforts were crucial in moving 
this legislation across the finish line in 
the 109th Congress. 

Let me tell you about Judge James 
R. Browning. First, he is a great man 
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